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8TATUTS8  AND  CONSTITUTIONS  CITED,  CONSTRUED.  ETa 


Cherokee  Nation. 

Constitution,  t8S9, 

Art  1,  I  2.  Common  property.  .09,  101 
Art  3,  i    6.    Eligibility    to    seat    in 

National  Council  100,  101 
Art  3,  i  14.    Powers      of     National 

Council   09 

Constitution,  1866. 

I  5.    Eligibility  to  seat  in  National 

Council    101 

Code,  1874. 

Art  15,  i  75.    Rights  of  intermarried 

whites 100,     102 

Laws, 

1877,  Not.  28.    Rights    of    intermar- 
ried   whites 100,  104 

1880,  Nov.  27.    Intermarried  whites . .  101 

1892,  f  669.    Office    found    105 

1895,  Dec    16.     Intermarried    whites  104 
1902,  August  7.    Ratification  of  Cher- 
okee agreement  ....  102 

Choctaw  Nation. 

Laws. 

1888.  Oct.  30.     Sherirs  sale   . .     496,     498 
1895,  Oct.  30.     Appropriation    to    de- 
fend   suits    497,     499 

Cuba. 

Mortgage   Law. 

Arts.    2,  23.     Recording    act 1096 

Art.  42.    Cautionary   notice    109G 

Arta.  71,  107.     Lis  pendens 1095,  1090 


Art.    299. 
Art.  1421. 


France. 

Code   Napoleon, 
Community    property 
Community    property 


Art.  1443.    Community  property 


377 
378 
380 
379 


Spain. 

Laics. 
law  13,  tit.  7,  pt.  3.     Lis  pendens   . .    1095 
Mortgage  Law  for  Cuba,  Porto  Rico,  and 
Philippine  Islands. 

Arts.    2,23.     Recording   act    1090 

Art,  42.    Cautionary   notice    1096 

Arts.  71,  107.     Lis  pendens   . .  . .  1095,  1096 
U.  S.,  Book  51. 


Art. 
Art. 

Art. 
Art. 

Art. 

Art. 


Art. 

Art 
Art. 

Art. 

Art. 

Art. 
Art. 

5th 

5th 
5th 

5th 
Gth 

10th 

11th 
13th 
14th 


United  States. 

Constitution, 

1,  f    8.    Power  of  Congress    ..  068 

970,  971,  973 

I,  f    8.    Conunerce   clause    86 

112,    180,    181,    190,  191 

213-216,     296,     421,  728 

729,     841,   987-992 

1,  §     8.    Patents    217 

1,  §    8.    Postoffices     and      post 

roads    190 

1,  i     9.     Suspension    of    habeas 

corpus    142 

1,  §  10.     Impairing  contract  ob- 
ligations     136,  203 

236-241,  393-397,  399-411 

788,  886,  1062,  1169-1163 

••                                  1174,   1178,  1182 

1,  f  10.    Duties   on   imports   or 

exports    85,  86 

3.     Judiciary    266,    968,  1181 

3,  i  2,  d.  3.    Venue  of  criminal 

trial    693,     696 

4,  §  1.    Full  faith  and  credit  ..     Ill 

347-351 

4,  §  2.     Extradition    153,     159 

160,     162 
4,  §  3.     Power  of  Congress.  .971,     972 
4,  §  4.     Republican  form  of  gov- 
ernment       384 

Amend.     Criminal      prosecutions     108 

109 

Amend..    Self-crimination   894 

Amend.     Former    jeopardy.  .573,  1088 

1091 
Amend.  Due  process  of  law.  ..  1104 
Amend.     Venue  of  criminal  trial     573 

()9;j.     r.05 
Amend.     Reserved    powers     ....     971 

972 

Amend.     Suits   against   state    . .    1080 

Amend.     Slavery   ...  .06,  C8-70,  73-77 

Amend.     Due   process  of   law    . .      130 

147,     171-173,     175,     177 

185,      191,     20G-208,     236 

239,     308-310,     312,     313 

348,     351,     399-411,     421 

466,    471,    474,    501,     504 

522,    573,    638,    668,     700 

716,    748,    760,    761,     8.35 

886,    888,    939,    042,     044 

i;45,       nil,       1113,  1172, 

1178,   1182 
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14 th  Amend.        Equal    protection    of 

the    laws   136,     147 

171-173,  175,  185,  191 
308-310,  312,  317,  358-360 
421,  466,  471,  501,  504 
522,  573,  638.  700,  716 
942,  944,  945 
14th  Amend.  Privileges  and  immuni- 
ties     185,   191,     317 

466,    471,    522,    700,     716 

880-882 

14th  Amend.     Personal  liberty   ...58,       73 

75-77 
Statutes. 


1789, 
1802, 

1806, 

1817, 

1819, 
1819, 
1822, 

1822, 
1823, 

1823, 
1824, 
1827. 
1828, 

1834, 

1835, 
60 


Sept.  24  ( 1  Stat,  at  L.  73,  chap. 

20).     Judiciary    act     112 

April  14  (2  Stat,  at  L.  153, 
chap.  28 ) .  Citizen- 
ship          429 

April  10  (2  Stat,  at  L.  359, 
chap.  20),  art;.  97. 
Composition  of  court- 
martiial     1047 

March  I  (3  SUt.  at  L.  348, 
chap.  23).  Adinis- 
sion  of  Mississippi 
to  the  Union   777 

Feb.  22    (8    SUt.    at    L.    258). 

Treaty    with    Spain     251 
252 

Sept.  4  (7  Stat,  at  L.  203). 
Treaty  with  Chippe- 
wa Nation    166-168 

March  30  (3  Stat,  at  L.  654, 
chap.  13),  §  0.  Es- 
tablishing  territorial 
court    253 

May  8  (3  Stat,  at  L.  709,  chap. 
129).  Private  land 
claims     253 

March  3  (3  Stat,  at  .L.  750, 
chap.  28),  S  7.  Es- 
tabli.shing  territorial 
court    253 

March  3  (3  Stat,  at  L.  754, 
chap.  29 ) .  Private 
land    claims     253 

May  26  (4  Stat,  at  L.  52,  chap. 
173).  Private  land 
claims     253 

Feb.  8  (4  Stat,  at  L.  202,  chap. 
9 ) .  Private  land 
claims    253 

May  23  (4  Stat,  at  L.  284.  chap. 
70),    ft    6.      Private 
land  claims   ...251,     253 
254 


June  30  (4  SUt.  at  L.  729,  chap. 
161).  Indians;  in- 
cluding  whites      ...       99 

Dec.  29    (7    Stat,    at    L.    478). 

Cherokee  treaty    ...       99 


1836,  June  16  (6  SUt.  at  Lw  60,  chap. 
100).  Admission  of 
Arkansas  into  the 
Union    777 

1842,  August  9    (8  SUt.  at  L.   672- 
576).        Art        10. 
Treaty    with    Great 
Britain;    extradition    818 
819 

1846,  August  6   (9  SUt.  at  L.  871). 

Cherokee    treaty    . .       99 

1848,  July  19  (9  SUt.  at  L.  248,  chap. 
104).  §6.  Extra  pay 
to  Navy  and  Army 
officers    515.     516 

1850,  Sept.  28  (9  SUt.  at  L.  519. 
chap.  84 ) .  Swamp 
land  act 966 

1854,  March  16  (10  SUt.  at  L.  1043). 

Indian    treaty    ....     131 

1854,  Dec.  26    (10  Stat,  at  L.   1132). 

Indian    treaty    131 

1856,  Jan.  31  (10  SUt.  at  L.*1159). 

Indian  treaty  132 

1856,  Feb.  6  (11  SUt.  at  L.  663). 

Treaty  with  Indians  1141 
1142 

1856,  May  15  (11  SUt.  at  L.  9,  chap. 
28).    Railway     land 

grant    1149,  1160 

1163 

1860,  June  22  ( 12  SUt.  at  L.  85,  chap. 
188),    i    1.     Private 

land  claims   262 

f     3.    Confirmation      of 
Florida   land   claims 

262-264 
§  11.     Appeals  in  private 

land  claim  cases  250.     261 

1862,  Feb.  25  (12  SUt.  at  L.  346, 
chap.  33).  SUte 
Uxation  of  national 
banks    909 

1862.  July  2  (12  SUt.  at  L.  603. 
chap.  130).  Land 
grant  to  promote  ed- 
ucation in  agriealt- 
ural  and  mechanic 
arU    1064 

1862,  Dec.  31     (12    SUt.   at   L.    633, 

chap.  6).    West  Vir- 
ginia enabling  act . .   1071 
1078 

1863,  YBb,  26    (12    SUt.    at    L.    665, 

chap.  68).    National 

banks    1011,  1012 

i  24.    Official  reporU  ..   1011 
f  39.    Oath  of  directors  1012 
f  45.     Official  reporU   . .   1012 
i  50.     Liability     of     di- 
rectors     1012,  1013 

f  62.    Liability    of    di- 
rectors     lOlS 


Citations. 


IM4,  Mty  S  (IS  Stat,  at  L.  64,  chap. 
79).    Railroad    land 

grant    439 

18M»JuBt3  (13  Stat,  at  L.  109, 
chap.  106).  Nation- 
al banks;  official  re- 

porta    1012 

f    9.     Oath  of  directors  1012 
i  28.  Acquisition  of  real 

estate    1013 

I  29.    Loans    1013 

f  36.    Loans     1013 

I  36.  Indebtedness    ...   1013 

I  37.  Circulation    1013 

I  38.  Withdrawing  cap- 

iUl    1013 

{  39.    Use  of  notes  of 

other  banks    1013 

§1  53,  55.    Liability     of 

directors     ....1012,  1013 
mi,  July  2  (13  SUt.  at  L.  365,  367, 
chap.     217).     Rail- 
road land  grant  .  .439-441 
740 
1N5,  Sept*29    (14  Stat,  at  L.  687). 
Treaty    with    Osage 

Indians     1018 

1H8,  July  19    (14   SUt.  at  L.  799). 

Cherokee   treaty    99 

1M6,  JnlySS  (14  Stat,  at  L.  236, 
chap.  241).  Rail- 
road land  grant 612 

1366,  July  26  (14  Stat,  at  L.  251, 
chap.  262).     Mining 

claims    480 

1M6,  July  26  ( 14  SUt.  at  L.  289, 
chap.  270).  Rail- 
road land  grant  . .  512 
1867,  Fd».  25  (14  bUt.  at  L.  409, 
chap.  77).  Dalles 
miliUry  wagon  road 

bind  grant  120 

im,  Ifareh  2  ( 15  SUt.  at  L.  38, 
chap.    16).     Railway 

land    grants    1149 

1809,  March  3  (15  SUt.  at  L.  326, 
chap.  130).  Nation- 
al banks;  official  re- 
ports        1012 

1869,  April  6   ( 16  SUt.  at  L.  7,  chap. 

11).  Offenses 
against  national 
bank  act 1013 

1870,  July  8  (16  SUt.  at  L.  195,  chap. 

226).  Offenses 
against  national 
bank  act 1013 

1871,  Febw  6     (16    SUt.    at    L.    404, 

chap.  38).  Indian 
allotmenU    ...1141,  1142 


1872,  May  10  (17  SUt.  at  L.  91,  chap. 

152).    Mining  claims    480 
481 
f  2.    Parallelism  of  end 

lines    480,    481 

f  3.    Preservation      of 
existing  righU..480,    481 
If  9,  12,  16.      Preserm- 
tion       of       existing 

righU    481 

1876,  March  3  (18  SUt.  at  L.  470^ 
chap.  137).  Judi- 
ciary act   112 

Removal  of  causes  .  .141,    266 
267 

f  1.     Jurisdiction    659 

f  1.    Venue  of  suit  ....     917 
f  4.    Preserving   atUch- 

ment  liens   . .- 141 

I  5.  Jurisdiction  of  cir- 
cuit court    659 

I  8.  Jurisdiction;  prop- 
er district;  bring- 
ing in  absent  defend- 

anU    706-708 

1875,  March  S  (18  SUt.  at  L.  482, 
chap.  152).  Rail- 
road land  granU.  .740-742 
1875,  March  S  (18  SUt.  at  L.  485, 
chap.  156),  §8.  Sea- 
men        1054 

1879,  Feb.  19  (20  SUt.  at  L.  316, 
chap.  90).  Extra 
pay  to  Navy'  and 
Army  officers 515 

1883,  March  8    (22   SUt.   at  L.   484, 

chap.  102).  Land 
grant  to  promote  ed- 
ucation  in  agricul- 
tural and  mechanic 
arte    1064 

1884,  July  6  (23  Stat,  at  L.  133,  chap. 

229).  River  and 
harbor   act    527.     534 

1885,  March  3    (23   Stat,   at   L.   340, 

chap.    319).     Indian 

allotments    567,     569 

1885,  March  3    (23   SUt.   at  L.   443, 
chap.  355),  §  2.    Ap- 
peals   from    territo- 
rial supreme  court . .       85 
1887,  Feb.  4  (24  SUt.  at  L.  382,  chap. 
104).    Act  U  regu- 
late commerce  .  .558,    560 
612-617,      996-1002,  1127 
1133-1138 
f    8.    Power    of    Inter- 
state Commerce  Com- 
mission          558 

f    9.    Pecuniary  redress    558 
559 
I  10.      ObUining      less 

than  regular  rates. .     561 
61 
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I  16.    Judicial     enforce- 
ment of  orders 1127 

f  22.    Existing  remedies     558 
561 

1887,  Feb.  8  (24  Stat,  at  L.  388,  chap. 
119).  Indian  allot- 
ment   131,    569 

1887,  March  2  (24  Stat,  at  L.  440, 
chap.  314).  Appro- 
priation for  agricul- 
tural experiment  sta- 
tion       1064 

1887,  March  3  (24  Stat,  at  L.  505, 
chap.  359).  i  1.  Set- 
off in  court  of  claims    635 

1887,  March  3    (24   Stat,   at  L.   522, 

chap.  373).  Remov- 
al of  causes    266-268 

Jurisdiction     of     circuit 

court    ....112,    518,     520 

1888,  Feb.  18  (25  Stat,  at  L.  35,  chap. 

13).  Railway  right 
of  way  through  In- 
dian Territory    496 

1888,  April  11  (25  SUt.  at  L.  400, 
chap.     860).     River 

and  harbor  act 527 

li  9,  10.    Obstructions  to 

navigation    527 

1888,  August  13   (25  Stat,  at  L.  435, 

chap.     866).      Judi-  ) 

clary  act... 518,  520,  1015 

Removal  of  causes 266-268 

f  1.    Jurisdiction  of  cir- 
cuit court 659 

f  1.    Venue  of  suit 917 

1889,  Feb.  22  (25  Stat,  at  L.  676,  chap. 

180).  Montana  en- 
abling act 491,  492 

f  17.     Grant    of     public 

lands.. 491,  492,  494,     495 
1889,  March  2    (25   Stat,   at  L.   855, 
chap.  382),  $  6.     Es- 
tablishing   interstate 
tariffs     563,     564 

1889,  July  12   (26  Stat,  at  L.  1508). 

Extradition       treaty 
with    Great    Britain     817 
818 
1800,  May  2  (26  Stat,  at  L.  81,  chap. 
182,  $$  1,  4,  6.     Ok- 
lahoma organic  act; 
territorial  powers.  . .     109 
If  9,  10.    Venue  of  crim- 
inal trial   109 

1890,  June  10    (26    Stat,   at   L.    140, 

chap.  407 ) .     Customs 
administrative       act    412 
414 
I  20.     Duty     on      with- 
drawals from  bonded 

warehouses   412-414 
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1890,  July  2  (26  Stat,  at  L.  200,  chap. 
647),  §  7.  Anti- 
trust act;  action  for 
three-fold  damages. .     24A 

1890,  August  8    (26  SUt.  at  L.  313, 
chap.    728).    Wilson 
act...  179-181,     728,    729 
091 

1890,  August  30  (26  SUt.  at  L.  417, 
chap.  841 ) .  Appro- 
priation to  promote 
education  in  agricul- 
tural and  mechanic 
arts    1064 

1890,  Sept.  19  (26  SUt.  at  L.  426, 
chap.  907 ) .  Appro- 
priations     527,  1055 

f§  2,   6,   7.    Rivers  and 

harbors   1055 

f  i  4t  5.    Obstructions  to 

navigation    527 

1890,  Oet.  1  (26  SUt.  at  L.  624,  chap. 

1 244 ) .  Amendment 
to  customs  adminis- 
trative act 412 

I  50.  Duties;  withdraw- 
als from  bonded 
warehouses    412,    416 

1891,  March  S    (26  SUt.  at  L.   826, 

chap.  517),  «  5.    Di- 
rect appeal  from  cir- 
cuit court..  140,  171     183 
198,    202,    251,    323     433 
434,    507,    659,    782     783 
f  6.    Jurisdiction  of  cir- 
cuit   court    of    ap- 
peals ..250,643.  810    875 

1892,  May  5  (27  SUt.  at  L.  25,  chap. 

60).  Chinese  exclu- 
sion           70 

1892,  July  13  (27  SUt.  at  L.  88,  chap. 
158),  §  3.  Rivers 
and   harbors    1055 

1892,  July  22  (27  SUt.  at  L.  255, 
chap.  230).  Public 
improvemenU    743 

1892,  August  1    (27   SUt  at  L.  340, 

chap.  352).  Eight 
hour  Uw 1052,  1053 

1893,  Feb.  9  (27  SUt.  at  L.  436,  chap, 

74).     PaUnU;inUr- 
ference  cases;  app?al    283 
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§  57g.  Preferences  ....  604 
f  57h.  Secured  creditors  948 
f  60a.  Preferences  599,  605 
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1869-70,  Vol.  2,  pp.  225.-231.      Rail- 

road  aid  bonds. .  .860-«64 

Statutes. 

I  3179.    Assessment  of  back  Uxes. .  207 

I  3180.    Taxation    207 

I  3181.    Equalisation  of  taxes 207 
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1904,  p.  231.     Municipal      regulation 

of  water  rates..  11 57,  1160 
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Missouri. 

Revised  Statutes,  1879. 

Insurance ;  suicide  as  defense     897 

899 


Retfised  Statutes,  1889. 

fi  5855.     Insurance ;  suicide  as  defense     897 

899,     900 
Revised  Statutes,  1899. 

fi  2517.     Criminal  procedure   895 

fifi  7890,  7891.     Misrepresentation    in 
insurance  application 


i  7896. 


Insurance;    suicide    as    de- 
fense     


171 
172 

897 


Montana. 

Constitution. 
Art.  11,  S  12.     Funds   of   educational 

institutions   ....491,    492 
Code  of  Civil  Procedure. 

fifi  637,  638.     Substituted  service 140 

i§  890,  et  seq.     Attachment   140 

Acts. 

1905,  Feb.  2.     Normal  school  lands 491 

492 
Nebraska. 
Acts. 

1903,  July  3.     Protection  of   national 

flag    699 

Criminal  Code. 
I  124.     Embezzlement ;    punishment . .     668 

Cohhei/s  Annotated  Statutes,  190S, 
VoL  1,  chap.  139.     Protection    of   na- 
tional   flag 700 

New  Jersey. 

General  Statutes,  1895. 
IS  251«  252,  257,  258,  260.     Franchise 
tax 


New  Mexico. 

Statutes. 
§§2922,3002.     Instructions  to  jury . . 

Lairs. 
1901,  March  19.     Hide  inspection.... 

New  York. 

L(MC«. 

1839,  chap.  150.  §  6.  Trust  in  favor 
of  cemetery  associa- 
tion    
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665 
86 

680 


1850,  chap.  140.  Street  railway  ineor- 

corpation    786 

1867,  chap.  254.     Railway     eonsolida- 

tion    785 

1879,  chap.  503.  Railway  consolida- 
tion         785 

1884,  chap.  252.  Street  railway  in- 
corporation         786 

1890,  chap.  5C5.  Street  railways;  pav- 
ing obligation 784 

1892,  ehap.  688,  §  55.  Limitation  of 
action;  stockholder's 
liability    1178 

1897,  chap.  284.     Inheritance    Ux    . .     888 

1905,  chap.  241.     Stock    transfer    tax    421 
Code  of  Civil  Procedure. 

§§  382,  394.     Limitation  of  actions  . .   1178 

North  Carolina. 
LawM. 
1889,  chap.  221.    Dealing    in    futures    S07 
1905,  chap.  638.    Dealing   in    futures 

307-810 

Ohio. 

Ada. 

1861,  Ifareh  21,  §  30.    Free    banking 
act;  criminal  liabil- 
ity of  bank  officials    368 
860 

70  Ohio  Laws,  40  (1873,  Feb.  26). 
Incorporation  of  sav- 
ings and  loan  associ- 
ations         868 

76  Ohio  Laws,  74  (1879,  April  24). 
Criminal  liability  of 
bank  officials 868 

Revised  Statutes,  1880. 

§  3235.     Banking  act   868 

Batons  Annotated  Statutes. 

Vol.  2,  6th  ed.  §§  3821-3885.  Crim- 
inal liability  of  bank 
officials    868 


Oklahoma. 

Code. 
Limitation  of  actions . . 


§§     18,    23.     Limitation  of  actions..     864 

866 

Mandamus     666 


§§  687,  694. 

.  Wilson* s  Revised  Statutes. 

Vol.  2,  pp.  973,  975.     Limitation      of 

actions 864 

VoL  2,  p.  1131.    Mandamus    866 

Pennsylvania. 

Acts. 

1868,  April  4.    Liability  of  carrier  for 

negligence 180 

1883,  June  20.  Service  of  process  on 
foreign  insuranee 
company  848 
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Philippine  Islands. 
Hhtie  Lnc9  of  Pkilippint  Commission;  Code 

of  Procedure,  1901, 
Ckipi  22,  %  497,  subcL  3.    Review    of 
facts      in      Supreme 
Court 859 

Mortgage  Law, 

Aita    2,23.     Recording  act    1096 

Art   42.    Cautionary  notice    1096 

Aita  71,  107.     Lis  pendens   ....  1095,  1096 

Penal  Code, 

irt  402.    Parricide    1087 

irt  403.    Assassination   1087,  1089 

Art  404.    Homicide 1087,  1089 

Arts.  433,  434.    Adultery    072 


Porto  Rioo. 

OivU  Code,  1889. 

Art  73»  t  3.     Communis     property; 

effect  of  divorce    . .     377 
380,    381 

Aita  1412,  1413.  Community  prop- 
erty; power  of  hus- 
band         378 

Alt  1417.  Community  property;  effect 
of  nulli^  of  mar- 
riage        377 

ArtL  1434,  1435.  Community  prop- 
erty       380 

Alt  1733.    Community  property  •  • . .     380 

Cioil  Code,  1902. 
f  173.    Community  property;  effect  of 

divorce    381 

I  174,  tit.  5,  chap.  5.  Community 
property;     effect    of 

divorce 377,    380 

If  1327,  1328.    Community  property; 

power  of  husband . .     378 
380 

I  1330.    Coomianity  property;   effect 

of    nullity    of    mar- 
riage         377 

Mortgage  Law, 

Arts.    2,  23.     Recording  act 1096 

Art   42.    Cautionary  notice 1090 

Aita  71,  107.    Lis  pendens  ....  1095,  1096 

Soatb  Carolina. 

Joint  Reeolutum, 
1N3,  Feb.  20.     Writing    sUte    bonds 
off    the     treasurer's 
books 1062 

Tennessee. 

Code. 
H  27«.  2772,  2773,  2776.    LimiU- 

tions 244,  245 

Shannon'e  Code. 

II  4446,  4469,  4470,  4473.         LimiU- 

tions    245 


Texas. 

General  Laics, 
1905.  p.  30,  §§  2,  3.    Service  on  for- 
eign corporation  . . .     851 
853 
Say  lee's  Civil  Statutes. 
Art.  1194,  f  25.     Service    on    foreign 

corporations 851 

Virginia. 

Acts. 

1861,  April  17.     Secession  act   1070 

1862,  May  13.     Consent  to  creation  of 

West  Virginia 1080 

1863,  Feb.  3.    Transfer       of       public 

property     to     West 

Virginia 1071,  1079 

1863,  Feb.  4.     Transfer  of  public  prop- 
erty to  West  Virginia  1072 
1079 
1871,  March  30.     Public  debt   ..1073,  1081 
1879,  March  28.     Public  debt   . .  1073.  1081 

1882,  Feb.  14.     Public  debt   1073,  1081 

1892,  Feb.  20.     Public  debt 1073,  1081 

1894,  March  6.     Public  debt   ...1075,  1081 
1900,  March  6.     Public  debt   ...1075,  1081 

Code,  1887. 
fiS  1955,  1960,  1963,  1905,  1969.  1976, 
1978-1982,1985.    Pi- 
lots         247 

Ordinance  of  Restored  State. 

1861,  August  20,  S  9.  Creation  of 
West  Virginia;  as- 
sumption of  Virginia 

public  debt 1071,  1073 

1080 
Washington. 

Laws, 

1889,  1890,  p.  499.  S  1.    Alienation  of 

property  by  Indians     131 

Ballinger's  Code. 
I  6959.     Commitment  of  insane  crim- 
inal         761 

West  Virginia. 

Constitution. 
Art.  8,  U  6,  7,  8.     Public  debt    ....   1072 

1079 
Code. 

Chap.  53,  S     8.    Amending    corporate 

charters    145 

Chap.  54,  i  24.     Service  of  process  on 

corporation    145 

Acts. 

1905,  chap.  39.  Service  of  process  on 
nonresident  domestic 
corporation    143 

Wyoming. 

Laws, 
1890-91,  chap.  92.     Establishing  agri- 
cultural college 1083 
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THE  DECISIONS 

OF  THB 


Supreme  Court  of  the  TJnited  States 


AT 


OCTOBER  TERM,   1906. 


BEX  HODGES,  WHliam  R,  Clampit, 
■ad  Wiah  McKioney,  Plffs,  in  Err., 

UNITED  STATES.! 

(See  S.  C.  Reporter's  ed.   1-38,) 

1  Pi^ti — power  of  Congress  to  protect 
mdi^idual  interference, 
Coii|fre&8  was  not  empowered  by  U.  S. 
15th  Ameod.,  to  make  it  an  ofTonse 
^ylnit  tlie  Uoited  States,  cognijEabk*  in  the 
I  Mini)  courts,    for   prirate    iadividuals    to 
,d  iie.gro  eitizezia»  by  intimidation  mid 
V.  to  desist  from  performing  their  con- 
u.f  ♦^tiipkvvineat,  but  the  remedy  must 
^llMQgbt •through  state  action  and  in  state 
'  ^        8,  subject  to  the  supervision  of  the 
'  Court  of  the  United  States  by  writ 
in  proper  cases. 

tKo.  14,  1905  Term.J 

October  19,  1905,  Ordered  for 
1  argument  November  6,  1905.  Argued 
"  Sy  1»08.    Decided  May  28,  iWOt;. 

to  the   District   Court   of   the 

i  States  for  the  Eai^iem  District  of 

review  a  judgment  convicttng 


,lkrrt^—A»   lo    civil    rights    of    negroes — - 
to  FergTison  v,  Gieti,  9  L,R,A,  6S9; 
»n»  8a fee  V  Vault  4l  T.  Co,  v.  Ixiuis- 
.  Co*  14  LR.A.  579;  Civil  Rights 
i.  U,  S.  836;  Carter  v.  Texas, 
83J»;    Cumming  v.   Count v 
L.   ed,   U,   S.   262;    United 
23   L.  ed.  U.  S.   563;    and 
B.    Co.   T.   Kentucky,   45 


was  decided  at  tbe  October, 
i  Imt  diwaent  was  not  filed  until 
IW6,— E<L] 

^  U.  S.,  Book  51. 


individual  citizens  of  compelling  negro 
citizens,  by  force  and  intimidation,  to  de- 
sist from  performing  their  contracts  of  em- 
ployment. Reversed  and  remanded  with  in- 
structions to  sustain  a  demurrer  to  the  in- 
dictment. 

Statement  by  Mr.  Justice  Brewer: 
On  October  8,  1903,  the  grand  jury  re- 
turned into  the  district  court  of  the  United 
States  for  the  eastern  district  of  Arkansas 
an  indictment  charging  that  the  defendants 
(now  plaintiffs  in  error),  with  others,  "did 
knowingly,  wilfully,  and  unlawfully  con- 
spire to  oppress,  threaten,  and  intimidate 
Berry  Winn,  Dave  Hinton,  Percy  Legg,  Joe 
Mardis,  Joe  McGill,  Dan  Shelton,  Jim  Hall, 
and  George  Shelton,  citizens  of  the  United 
States  of  African  descent,  in  the  free  exer- 
cise and  enjoyment  of  rights  and  privileges 
secured  to  them  and  each  of  them  by  the 
Constitution  and  laws  of  the  United  States, 
and  because  of  their  having  exercised  the 
same,  to  wit:  The  said  Berry  Winn,  Dave 
Hinton,  Percy  Legg,  Joe  Mardis,  Joe  Mc- 
Gill, Dan  Shelton,  Jim  Hall,  and  George 
Shelton,  being  then  and  there  persons  of 
African  descent  and  citizens  of  the  United 
States  and  of  the  state  of  Arkansas,  had 
then  and  there  made  and  entered  into  con- 
tracts and  agreements  with  James  A.  Davis 
and  James  S.  Hodges,  persons  then  and 
there  doing  business  under  the  name  of 
Davis  &  Hodges  as  copartners,  carrying  on 
the  business,  of  manufacturers  of  lumber  at 
White  Hall,  in  said  county,  the  said  con- 
tracts being  for  the  employment  by,  said 
firm  of  the  said  Berry  Winn,  Dave  Hinton, 
Percy  Legg,  Joe  Mardis,  Joe  McGill,  Dan 
Shelton,  Jim  Hall,  and  George  Shelton  as 
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laborers  and  workmen  in  and  about  tbeir 
said  manufacturing  establisbment,  by  which 
contracts  the  said  Berry  Winn,  Dave  Hin- 
ton,  Percy  'i-orrg,  Joe  Mardis,  Joe  McGill, 
Dan  Sheltoii,  Jim  Hall,  and  George  Shelton 
were,  on  their  part,  to  perform  labor  and 

[3] services  at  'said  manufactory,  and  were  to 
receive,  on  the  other  hard,  for  their  labor 
and  services,  compensation,  the  same  being 
a  right  and  privilege  conferred  upon  them 
by  the  13th  Amendment  to  the  Constitution 
of  the  United  States  and  the  laws  passed 
in  pursuance  thereof,  and  being  a  right 
similar  to  that  enjoyed  in  said  state  by  the 
white  citizens  thereof,  and  while  the  said 
Berry  Winn,  Dave  Hinton,  Percy  Legg,  Joe 
Mardis,  Joe  McGill,  Dan  Shelton,  Jim  Hall, 
and  George  Shelton  were  in  the  enjoyment 
of  said  right  and  privilege  the  said  defend- 
ants did  knowingly,  wilfully,  and  unlaw- 
fully conspire  as  aforesaid  to  injure, 
oppress,  threaten,  and  intimidate  them 
in  the  free  exercise  and  enjoyment  of 
said  right  and  privilege,  and  because  of 
their  having  so  exercised  the  same,  and  be- 
cause they  were  citizens  of  African  descent, 
enjoying  said  right,  by  then  and  there  noti- 
fying the  said  Berry  Winn,  Dave  Hinton, 
Percy  Legg,  Joe  Mardis,  Joe  McGill,  Dan 
Shelton,  Jim  Hall,  and  George  Shelton  that 
they  must  abandon  said  contracts  and  their 
said  work  at  said  mill  and  cease  to  perform 
any  further  labor  thereat,  or  receive  any 
further  compensation  for  said  labor,  and 
by  threatening,  in  case  they  did  not  so 
abandon  said  work,  to  injure  them,  and  by 
thereafter  then  and  there  wilfully  and  un- 
lawfully marching  and  movii^g  in  a  body  to 
nnd  ngninst  the  place  of  business  of  the  said 
firm  while  the  said  Berry  Winn,  Dave  Hin- 
ton, Percy  Legg,  Joe  Mardis,  Joe  McGill, 
Dan  Shelton,  .Jim  Hall,  and  George  Shelton 
were  cng;ige<l  thereat,  and  while  they  were 
in  the  performance  of  said  contracts  there- 
on, the  said  defendants  being  then  and 
there  armed  with  deadly  weapons,  threat- 
ening and  intimidating  the  said  workmen 
there  employed,  with  the  purpose  of  com- 
pelling them,  by  violence  and  threats  and 
otherwise,  to  remove  from  said  place  of 
business,  to  stop  said  work,  and  to  cease  the 
enjoyment  of  said  right  and  privilege,  and 
by  then  and  there  wilfully,  deliberately,  and 
unlawfully  compelling  said  Berry  Winn, 
Dave  Hinton,  Percy  Legg,  Joe  Mardis,  Joe 
McGill,  Dan  Shelton,  Jim  Hall,  and  George 

[41  Shell  on  to  quit  said  work  and  'abandon  said 
plnce  and  cease  the  free  enjoyment  of  al4 
advantages  under  said  contracts,  the  same 
being  so  done  by  said  defendants  and  each  of 
them  for  the  purpose  of  driving  the  said 
Berry  Winn,  Dave  Hinton.  Percy  l-.egg,  Joe 
Mardis,  Joe  McGill,  Dan  Shelton,  Jim  Hall, 
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and  George  Shelton  from  said  place  < 
ness  and  from  their  labor  because  th( 
colored  men  and  citizens  of  Afric 
scent,  contrary  to  the  form  of  the  sta 
such  case  made  and  provided,  and 
the  peace  and  dignity  of  the  United  S 

A  demurrer  to  this  indictment, 
ground  that  the  offense  created  by  { 
and  5508,  Rev.  Stat.  (U.  S.  Com|i 
1901,  pp.  1259,  3712),  under  which 
found,  was  not  within  the  jurisdic 
the  courts  of  the  United  States,  b 
judicially  cognizable  by  state  tribuna 
was  overruled,  a  trial  had,  and  th 
plaintiffs  in  error  found  guilty,  se; 
separately  to  imprisonment  for  d 
terms  and  to  fine,  and  to  be  therea 
eligible  to  any  office  of  profit  or  tn 
ated  by  the  Constitution  or  laws 
United  States.  Sections  1977,  1978 
5508,  and  5510  (U.  S.  Comp.  Stat.  H 
1259-1262,  3712,  3713)  read  as  follow 

"Sec.  1977.  All  persons  within  th< 
diction  of  the  United  States  shall  h 
same  right  in  every  state  and  terri 
make  and  enforce  contracts,  to  i 
parties,  give  evidence,  and  to  the  f 
equal  benefit  of  all  laws  and  proceedi 
the  security  of  persons  and  propert; 
enjoyed  by  white  citizens,  and  shall 
ject  to  like  punishment,  pains,  pe 
taxes,  licenses,  and  exactions  of  ever 
and  to  no  other. 

"Sec.  1978.  All  citizens  of  the 
States  shall  have  the  same  right,  ii 
state  and  territory,  as  is  enjoyed  bj 
citizens  thereof  to  inherit,  purchase 
sell,  hold,  and  convey  real  and  f 
property. 

"Sec.  1979.  Every  person  who,  und 
of  any  statute,  ordinance,  rcgulatio 
tom,  or  usage  of  any  state  or  territoi 
jects,  or  causes  to  be  subjected,  any 
of  the  United  States  or  other  perso 
in  the  jurisdiction  thereof  to  the  depi 
of  any  rights,  privileges,  or  immunit 
cured  by  the*  Constitution  and  laws,  i 
liable  to  the  party  injured  in  an 
at  law,  suit  in  equity,  or  other  proj 
ceeding  for  redress." 

"Sec.  5508.  If  two  or  more  perso 
spire  to  injure,  oppress,  threaten, 
timidate  any  citizen  in  the  free  exe 
enjoyment  of  any  right  or  privilege 
to  him  by  the  Constitution  or  lawi 
United  States,  or  because  of  his  ha 
exercised  the  same;  or  if  two  or  nt 
sons  go  in  disguise  on  the  highway 
the  premises  of  another,  with  intent 
vent  or  hi-der  his  free  exercise  oi 
ment  of  any  right  or  privilege  so  sei 
they  shall  be  fined  not  more  than  fi^ 
sand  dollars  and  imprisoned  not  ma 
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tn  jmn;  and  shall,  icoreover,  be  there- 
tfter  ineligible  to  any  office  or  place  of 
knorr.  profit  or  trust  created  by  the 
Coifftitution  or  laws  of  the  United  States." 

"Sec.  5510.  Every  person  who,  uider  color 
•f  Any  Uw,  statute,  ordinance,  regulation, 
•r  cttstoni,  subjects,  or  causes  to  be  sub- 
jeetfd,  any  inhabitant  of  any  state  or 
tcrritDry  to  the  deprivation  of  any  rights, 
pririleges,  or  immunities,  secured  or  pro- 
tected by  the  Constitution  and  laws  of  the 
UniUd  States,  or  to  diifTerent  punishments, 
pair«,  or  penalties,  on  account  of  such  in- 
habitant being  an  alien,  or  by  reason  of  his 
color  or  race,  than  are  prescribed  for  the 
punishment  of  citizens,  shall  be  punished 
b?  s  fine  of  not  more  than  one  thousand 
dollars,  or  by  imprisonment  not  more  than 
one  year,  or  by  both." 

There  being  constitutional  questions  in- 
folved,  the  judgment  was  brought  directly 
to  this  court  on  writ  of  error. 

Mr.  James  P.  CUrke  submitted  the  cause 
for  plaintiffs  in  error.  Messrs.  L.  C.  Going 
ud  J.  F.  Gautney  were  on  the  brief: 

The  right  enjoyed  by  the  African  citi- 
sms  set  out  in  the  indictment  was  not  a 
r^ht  secured  to  them  under  the  Consti- 
tution and  the  laws  of  the  United  States. 

United  States  v.  Cruikshank,  92  U.  S.  542. 
23  L  ed.  58S;  liOgan  v.  United  States,  144 
U.  S.  263.  286,  36  L.  ed.  429,  437,  12  Sup. 
a  Rep.  617;  Civil  Rights  Cases,  109  U. 
6.  ^13,  27  L.  ed-  835-840,  3  Sup.  a.  Rep. 
IS:  United  States  v.  Harris,  106  U.  S.  629, 
27  L  ed.  290.  1  Sup.  a.  Rep.  601. 

The  right  to  pursue  or  follow  any  of  the 
ordinary  vocations  of  life  is  not  created 
bT  the  Constitution  or  laws  of  the  United 
States,  but  is  among  the  inherent  and  in- 
alienable rights  of  man,  and  is,  therefore, 
sot  dependent  for  its  existence  upon  the 
Ott^itution. 

Bntcbers'  Union  S.  H.  &  L.  S.  L.  Co.  v. 
Crwepnt  Oty  L.  S.  L.  &  S.  H.  Co.  HI  U. 
8.  746,  29  L.  ed.  585,  4  Sup.  Ct.  Rep.  652. 

Some  of  the  rights  guaranteed  or  secured 
br  the  Constitution  and  lawp  of  the  United 
States  are  patent  or  trademark  rights,  the 
right  to  homestead  public  lands;  to  vote  in 
Federal  elections,  etc. 

Tnited  States  v.  Waddell,  112  U.  S.  76, 
»  L  fd.  673,  5  Sup.  a.  Rep.  35. 

Bat  a  conspiracy  to  intimidate  and  compel 
officer?  of  a  mining  company  to  discharge 
their  employees,  or  to  compel  the  employees 
to  leave  the  service  of  the  company,  is  not 
SB  olTense  against  the  laws  of  the  United 
^ates. 

Pettibone  v.  United  States,  148  U.  S. 
»2,  37  L.  ed.  422,  13  Sup.  a.  Rep.  542. 

The  Emancipation  Proclamation,  by  re- 
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Tibving  the  disability  of  slavery,  made 
the  negro  a  citizen,  and  placed  him  upon 
the  same  plane  before  the  law  as  the  white 
rac?. 

United  States  v.  Rhodes,  1  Abb.  (U.  S.)  28, 
Fed.  Cas.  No.  16,151;  1  Kent,  Com.  298 
and  note;  State  v.  Manuel,  20  N.  C.  144, 
(4  Dev.  A  B.  L.  20);  State  v.  Newsom, 
27  N.  C.  (5  Ired.  L.)  250. 

Assistant  Attorney  General  Purdy,  for 
defendant  in  error  on  original  submission. 
Mr.  Otis  J.  Carlton  was  on  the  brief: 

The  13th  Amendment  was  intended  to 
secure  to  the  colored  race  practical  freedom. 

Slaughter-House  Cases,  16  Wall.  36,  21 
L.  ed.  394;  United  States  v.  Harris,  108  U. 
S.  629,  27  L.  ed.  290,  1  Sup.  a.  Rep.  601; 
United  States  v.  Rhodes,  1  Abb.  (U.  S.)  28, 
Fed.  Cas.  No.  16,161;  United  States  v. 
Cruikshank,  1  Woods,  308,  Fed.  Cas.  No.  14,- 
897;  Civil  Rights  Cases,  109  U.  S.  3,  27  L. 
ed.  835,  3  Sup.  Ct.  Rep.  18;  Clyatt  v. 
United  States,  197  U.  S.  207,  49  L.  ed.  726, 
25  Sup.  Ct.  Rep.  429;  Re  Turner,  1  ^Abb. 
(U.  S.)  84,  Fed.  Cas.  No.  14.247;  Smith 
V.  Moody,  26  Ind.  299;  People  v.  Washing- 
ton, 36  Cal.  658. 

For  this  purpose  the  people  used  in  the 
Amendment  language  which  this  court  has 
said  permits  Congress  to  enact  legislation 
operating  directly  to  punish  the  acts  of  in- 
dividuals, not  sanctioned  by  any  color  of 
state  authority. 

Clyatt  V.  United  States,  197  U.  S.  207,  49 
L.  ed.  726,  25  Sup.  Ct.  Rep.  429. 

Cases  upholding  the  constitutionality  of 
the  fugitive  slave  laws  are  important  be- 
cause they  give  us  the  rule  by  which  to  de- 
termine  what  is  appropriate   legislation. 

Prigg  v.  Pennsylvania,  16  Pet.  539,  10 
L.  ed.  1060;  Ableman  v.  Booth,  21  How.  606, 
16  L.  ed.  169. 

Attorney  General  Moody  for  defendant 
in  error  on  oral  argument: 

The  right  to  vote  at  a  Federal  election 
(Ex  parte  Yarbrough,  110  U.  S.  651,  28  L. 
ed.  274,  4  Sup.  Ct.  Rep.  152);  the  right  to 
remain  on  a  homestead  entry  for  the  pur- 
pose of  perfecting  the  title  (United  States 
V.  Waddell,  112  U.  S.  76,  28  L.  ed.  673,  5 
Sup.  Ct.  Rep.  35) ;  the  right  of  protection 
while  in  the  ,  custody,  upon  a  charge  of 
crime,  of  the  officers  of  the  United  States 
(Logan  V.  United  States,  144  U.  S.  263,  36 
L.  ed.  429,  12  Sup.  a.  Rep.  617);  and  the 
right  to  furnish  information  to  the  authori- 
ties of  violations  of  the  laws  of  the  United 
States  (Re  Quarles,  158  U.  S.  532,  39  L. 
ed.  1080,  15  Sup.  Ct.  Rep.  959;  Motes  v. 
United  States,  178  U  S.  45S,  44  L.  ed.  1150, 
20  Sup.  Ct.  Rep.  993),— have  each  been  held 
to  be  rights  belonging  to  the  citizen  derived 
from    the    Constitution    and    laws    of    the 
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United  States;  or,  to  use  the  words  of  U. 
S.  Rev.  Stat.  $  6608,  U.  S.  Comp.  SUt. 
1901,  p.  3712,  secured  by  the  Constitution 
or  laws  of  the  United  States,  the  depriva- 
tion of  which  by  a  conspiracy  was  punish- 
able by  this  section. 

The  benefits  of  the  13th  Amendment  are 
not  confined  to  the  negro  race. 

Robertson  v.  Baldwin,  165  U.  S.  275, 
41  L.  ed.  715,  17  Sup.  Ct.  Rep.  326;  Clyatt 
V.  United  States,  197  U.  S.  207,  49  L.  ed. 
726.  25  Sup.  a.  Rep.  429! 

The  deprivation  of  a  constitutional  right 
may  be  punished  under  this  section  even 
though  the  right  may  not  be  specifically 
set  forth  -in  any  provision  of  the-  law 
or  of  the  Constitution. 

Logan  V.  United  States  and  Ex  parte 
Yarbrough,  supra. 

There  is  a  valid  distinction  between  the 
denial  to  a  person  of  the  right  to  labor  by 
forcible  action,  which  is  inspired  by  mo- 
tives of  personal  hostility  or  ill  will,  or 
which  results  incidentally  or  necessarily 
from  the  commission  of  an  ordinary  crime, 
and  the  same  denial  of  the  rtght  to  labor 
which   is  inspired   by  race  hostility. 

United  States  v.  Cruikahank,  1  Woods, 
308,  Fed.  Cas.  No.  14,897;  Civil  Rights 
Cases,  109  U.  S.  3,  22,  27  L.  ed.  835,  843, 
3  Sup.  a.  Rep.  18. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

While  the  indictment  was  founded  on  §§ 
1977  and  5508,  we  have  quoted  other 
sections  to  show  the  scope  of  the  legislation 
of  Congress  oh  the  general  question  in- 
volved. 

That  prior  to  the  three  post  helium 
amendments  to  the  Constitution  the  nation- 
al government  had  no  jurisdiction  over  a 
wrong  like  that  charged  in  this  indictment 
is  conceded;  that  the  14th  and  loth  Amend- 
ments do  not  justify  the  legislation  is  also 
beyor.d  dispute,  for  they,  as  repeatedly  held, 
are  restrictions  upon  state  action,  and  no 
action  on  the  part  of  the  state  is  complained 
of.  Unless,  therefore,  the  13th  Amendment 
vests  in  the  nation  the  jurisdiction  claimed, 
[15] the  remedy  must  be  sought  through  *state 
action  and  in  state  tribunals,  subject  to 
the  8uper>-ision  ol  this  court  by  writ  of  er- 
ror in  proper  cases. 

In  the  Slaughter-House  Cases,  16  Wall. 
36,  70.  21  L.  ed.  394,  408.  in  defining  the 
privileges  and  immunities  of  citizens  of  the 
several  states,  this  is  quoted  from  the  opin- 
ion of  Mr.  Justice  Washington  in  Corfield  v. 
Coryell,  4  Wash.  C.  C.  371,  Fed.  Cas.  No. 
3230: 

**  *The  inquiry,'  he  says.  Ms,  What  arc 
the  privilegeis  and  immunities  of  citizens 
of  the  several  states?  We  feel  no  hesitation 
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in  confining  these  expreBskms  to  those 
privileges  and  immunities  which  are  funda- 
mental; which  belong  of  right  to  the 
citizens  of  all  free  governments,  and  which 
have  at  all  times  been  enjoyed  by  citizens  of 
the  several  states  which  compose  this 
Union,  from  the  time  of  their  becoming  free, 
independent,  and  sovereign.  What  these 
fundamental  principles  are,  it  would  be 
more  tedious  than  difficult  to  enumerate. 
They  may  all,  however,  be  comprehended 
under  the  following  general  heads:  pro- 
tection by  the  government,  with  the  right  to 
acquire  and  possess  property  of  every  kind, 
and  to  pursue  and  obtain  happiness  and 
safety,  subject,  nevertheless,  to  such  re- 
straints as  the  government  may  prescribe 
for  the  general  good  of  the  whole.*  " 

And  after  referring  to  other  cases  this 
court  added  (p.  77,  L.  ed.  p.  409)  : 

"It  would  be  the  vainest  show  of  learning 
to  attempt  to  prove  by  citations  of  author- 
ity, that  up  to  the  adoption  of  the  recent 
amendments  no  claim  or  pretense  was  set  up 
that  those  rights  depended  on  the  Federal 

i  government  for  their  existence  or  protection, 
beyond   the   very   few    express    1  imitations 

I  which  the  Federal  Constitution  imposed 
upon  the  states, — such,  for  instance,  as  the 
prohibition  against  ex  post  facto  laws,  bills 
of  attainder,  and  laws  impairing  tlie  obli- 
gation of  contracts.  But,  with  the  excep- 
tion of  these  and  a  few  other  restrictions, 
the  entire  domain  of  the  privileges  and 
immunities  of  citizens  of  the  states,  as 
above  defined,  lay  within  the  constitutional 
and  legislative  power  of  the  states,  an.l 
without  that  of  the  Federal  government.*' 
•Notwithstanding  the   adoption   of   these | 

'  three  amendments,  the  national  govern- 
ment still  remains  one  of  enumerated 
powers,  and  the  10th  Amendment,  which 
reads,  *'the  poj^ers  not  delegated  to  the 
United  States  by  the  Constitution,  nor  pro- 
hibited by  it  to  the  states,  are  resen-ed  to 
the  states  respectively,  or  to  the  people.** 
is  not  shorn  of  its  vitality.  True,  the  13th 
Amendment  grants  certain  specified  and  ad- 
ditional power  to  Congress,  but  any  con- 
gressional legislation  directed  against  in- 
dividual action  which  was  not  warranted 
before  the  13th  Amendment  must  find  au- 
thority in  it.  And  in  interpreting  the  scope 
of  that  Amendment  it  is  well  to  bear  in 
mind  the  words  of  Mr.  Chief  Justice  Mar- 
shall, in  Gibbons  v.  Ogden,  9  Wheat.  1,  188, 
6  L.  ed.  23.  68,  which,  though  spoken  more 
than  four  score  years  ago,  are  still  the  mis 
of  construction  of  constitutional  provisions: 
*'As  men  whose  intentions  require  no  eoB- 
cealment  generally  employ  the  words  whidi 
most  directly  and  aptly  express  the  idsM 
thev    intend    to    convey,    the    enligfatened 
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|iit7tots  wlio  framed  our  Constitution^  and 
fie  j^pU  ^ho  adopted  it,  must  be  under' 
•tooif  to  imre  eniployeti  wcsrds  in  their  nat- 
anl  M!iii«*,  und  to  liaTe  intended  what  they 
1)4 vp  laid/" 

Tht  Vdih  Amendment  readfi; 

^SiCi.  h  Neither  slavery  nor  involuntar}' 
firYitQdt,  ^cept  a9  a  puniahmcnt  for  crime 
iflwreof  the  party  Bhall  have  bf^en  duly  con- 
tkipd,  shall  exist  within  tbe  United  States, 
m  4fly  placj?  subject  to  their  jurisdietion. 

"Sw.  2,  Congress  shall  have  power  to 
ntlorce   this    article    by    appropriate  legi^- 


The  iii^ftntng  of  tbl^  is  as  clear  as  lan- 
p^  eaa  make  it  The  things  denounced 
ire  &ki?«ry  and  involuntjir}^  servittido,  and 
GoogrflU  is  g^ven  power  to  enforce  that  de- 
uiadttion.  All  understand  by  these  lerms 
i  fljndition  of  enforced  compulsory  service 
of  0!Je  to  another*  While  the  incHing  cause 
oj  the  Amendment  waa  the  emaneipation 
fil  iht  t.H:iluTed  mc^f  yet  it  is  not  an  attempt 
t0  commit  that  raei!  to  the  care  of  the 
MtiuCL.  It  is  the  den  uncial  tioD  of  a  cou- 
[I7]ditif>np  and  not  A  declaration*  in  favor  of  a 
pAriitfular  people.  It  reaches  every  race  and 
liviirr  individuals  i^i^d  if  in  any  respect  it 
oommits  one  race  to  the  nation*  it  eommits 
tvurj'  rufe  uod  every  imlividoal  thereof. 
gUvpry  or  in  voluntary  servitude  oE  the 
Qiiacise^  of  the  Italian,  of  the  Aoj^loSaxon, 
kif  m  much  within  it^  eonipaifa  as  slavery  | 
at  invohmlary  servitude  of  the  African* 
Of  this  Amendment  it  was  said  by  Mr. 
.riiilicf  MiJIer  in  Slaughter- House  Cases,  16 
^all.  m,  21  L.  ed.  400:  *'Its  two  short 
Wfliona  seem  hardly  to  admit  of  congtruc- 
iimS  And  again  ■  'To  withdraw  the  mind 
from  the  contemplation  of  this  grand  yet 
iimpk  declaration  of  the  personal  freedom 
t^f  all  the  humAn  race  within  the  jurisdic- 
tKni  ttf  this  govern  men  t  .  *  ,  requires 
M  effort,  to  say  the  least  of  it*" 

A  rtterence  to  the  definitions  in  the  dic- 
liffftflries  of  weirds  whose  meaning  is  fto 
Ibraiijghly  understood  by  all  seems  an  af- 
iwtatbn.  yet  in  Webster  slavery  is,  defined 
u'lk  state  of  entire  subjection  of  one  per- 
wo  to  the  will  of  another,'*  and  a  slave  la 
iiji]  tfl  be  "a  person  who  is  held  in  bondajje 
tflanothar."  Even  the  secondary  meaning 
8i^*ii  Peeognizes  the  fact  of  aubjection,  a* 
^'oftE  ^bo  has  loflt  the  power  of  resi  stance } 
I  **  who  surrenders  himself  to  any  power 
*kt*¥crj  as  a  slave  to  pa S!^ ton,  to  lust^  to 
•^^ng  drink,  to  ambition/'  and  senHtude  is 
hT  tbe  mmn  authority  deelari*d  to  l>e  'Hbe 
itatt  of  voluntary  or  compulsory  subjection 
*°  *  mafiter/' 

*t  is  saidt  however,  that  one  of  the  dis- 
'•J^litiei  of  slavery,  one  of  the  indiniis  oi  jta 
*^teiicg^  was  a  lack  of  power  to  make  or 
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perform  contract s^  »nd  that  when  thc*e  de- 
fendants, by  intimidation  ad  force,  iXJiri- 
pdled  the  colored  men  named  in  the  inilict- 
ment  to  desist  from  performing  their  con- 
tract, tliey,  to  that  extent,  reduced  those 
parties  to  a  condition  of  slavery, — ihiit  is, 
of  subjection  to  the  will  of  defendantSt  and 
deprived  them  of  a  freeman's  power  to  per- 
form his  contract.  But  every  wrong  done 
to  an  individual  by  another,  acting  singly 
or  in  concert  witli^others,  operates  pro  tanto 
to  abridge  some  of  the  freedom  to  which 
the  individual  is  entitled,  A  freeman  has 
a  right  to  be  protected  in  his  person  from 
an  assault  and  battery.  He  is  entitled  to 
hold  his  property  safe  from  trespass*  or  ap-[lS] 
propriation;  but  no  mere  personal  aasault 
Of  trespass  or  appropriation  opierates  to 
reduce  th*:  individual  to  a  eondition  of 
slavery.  Indeed,  this  is  conceded  by  counsel 
for  the  government,  for  in  their  brief  (after 
referring  to  certain  decisions  of  this  court) 
it  is  said: 

*'With  thes€  decisions,  and  many  others 
that  might  be  cited,  before  us,  it  is  vain 
to  contend  that  the  Federal  Constitution 
secures  to  a  citiasen  of  the  United  State^j  the 
right  to  work  at  a  given  occupation  or 
particular  calling  free  from  injury,  op- 
pression, or  interference  by  individual 
citls^ns. 

"Even  though  such  right  be  a  natural  or 
inalienable  right,  the  duty  of  proteptiug  the 
citizen  in  the  enjoyment  of  sucli  right,  free 
from  individual  interference,  rests  alone 
\i  ith   the  state* 

"Unless,  therefore,  the  additional  element, 
to  wit.  the  infliction  of  an  injury  upon  one 
individual  citi5:en  by  another,  solely  on  ac- 
count of  his  color,  be  sulTieient  ground  to 
redrc*^fl  such  injury,  the  individual  citi7,en 
suffering  such  injury  must  be  left  for  re- 
dress of  hi  a  grlevantT  to  the  state  laws." 

The  logic  of  this  eo  ce Vision  points  ir- 
resistibly to  the  contention  that  the  13th 
Amendment  operates  only  to  protect  the 
African  race.  This  is  evident  from  the 
fact  that  nowhere  in  the  record  does  it  ap- 
pear that  the  partieti  charged  to  have  ta^en 
wronged  by  the  defendants  bad  ever  been 
theniKelves  slaves,  or  were  the  des^^cendarkta 
of  slaves.  They  took  no  more  from  the 
Amendment  than  any  other  citizens  of  the 
United  States.  But  if,  afi  we  have  seen, 
that  denounces  a  condition  possible  for  all 
races  and  all  iudividmilfs,  then  a  like  wrong 
perpetrated  by  white  men  upon  a  Chinese, 
or  by  black  men  upon  a  white  man,  or  by 
any  men  upon  any  man  on  account  of  hii 
race,  would  come  within  the  jurisdiction  of 
Congress,  and  that  pioteciion  of  individual 
rights  which,  prior  to  the  ISth  Amendment^ 
was  uiiquestionablv  within  the  jurisdiction 
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pololy  of  the  states,  would,  by  virtue  of  that 
AmeiuliiuMit.  be  transferred  to  the  nation, 
find  subject  to  the  legisbition  of  Confess. 

[19]  'But  that  it  was  not  the  intint  of  the 
Amendment  to  denounce  every  act  done  to 
an  individual  which  was  wro  g  if  done  to  a 
free  man,  and  yet  justified  in  a  condition  of 
slavery,  and  to  give  authority  to  Congress 
to  enforce  such  denunciation,  consider  the 
legislation  in  respect  to  the  Chinese.  In 
slave  times  in  the  slave  states  not  infre- 
quently every  free  neprro  was  required  to 
carry  with  him  a  copy  of  a  judicial  decree  or 
other  evidence  of  his  right  to  freedom  or 
be  subject  to  arrest.  Tliat  was  one  of  the 
incidents  or  budges  of  slavery.  By  the  act 
of  May  5.  1S02  [27  Stat,  at  L.  25,  chap.  60, 
U.  S.  Comp.  Stat.  1001,  p.  1319],  Congress 
required  all  Chinese  laborers  within  the 
limits  of  the  United  States  to  apply  for  a 
certificate,  and  any  one  who,  after  one  year 
from  the  passage  of  the  act.  should  be  found 
within  the  jurisdiction  of  the  Cnited  States 
without  such  certificate,  might  be  arrested 
and  deported.  In  Fcmg  Yue  Ting  v.  Unite«l 
States,  149  U.  S.  09S,  37  L.  ed.  905,  13 
Sup.  Ct.  Rep.  1010,  the  validity  of  the 
Chinese  de|K)rtation  act  was  presented, 
elaborately  argtied,  and  fully  considered  by  i 
this  court.  While  thj»re  was  a  division  of  \ 
opinion,  yet  at  no  time  during  the  progress 
of  the  litigation,  and  by  no  individual, 
coun.-*el,  or  court  connected  with  it,  was  it 
suggested  that  the  requiring  of  such  a 
certilicate  was  evidence  of  a  condition  of 
slavery,  or  prohibited  by  the  13th  Amend- 
ment. 

One  thing  more:  at  the  close  of  the  Civil 
War,  when  the  problem  of  the  emancipated 
slaves  was  before  the  nation,  it  might  have 
left  them  in  a  condition  of  alienage,  or  es- 
tablished them  as  wards  of  the  government, 
like  the  Indian  tribes,  and  thus  retained  for 
the  nation  jurisdiction  over  them,  or  it 
might,  as  it  did.  give  them  citizenship.  It 
chose  the  latter.  By  the  14th  Amendment  it 
made  citizens  of  all  born  within  the  limits  of 
the  I'nited  States  and  subject  to  its  juris- 
diction. By  the  15th  it  prohibited  any 
state  from  denying  the  right  of  suffrage 
on  account  of  race,  color,  or  previous 
condition  of  servitude,  and  by  the  13th 
it  forbade  slavery  or  involuntary  servitude 
anywhere  within  the  limits  of  the  land. 
Whether  this  was  or  was  not  the  wiser  way 
to  deal  with  the  great  problem  is  not  a  mat- 

[20]ler  for  the  courts  to  "consider.  It  is  for  us 
to  accept  the  decision,  which  declineil  to 
constitute  them  wards  of  the  nation  or 
leave  them  in  a  condition  of  alienaire  where 
they  would  be  subject  to  the  jurisdiction  of 
Conizress,  but  gave  them  eitiz«'nship.  «h>ubt 
le««  believing  that  thereby  in  the  long  run 
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their  best  interests  would  be  subserved, 
they  taking  their  chances  with  other  citi- 
zens in  the  states  where  they  should  make 
their  homes. 

For  these  reasons  we  think  that  the 
United  States  court  had  no  jurisdiction  ol 
the  wrong  charged  in  the  indictment.  The 
judgments  are  reversed,  and  the  case  re- 
manded with  instructions  to  sustain  the 
demiuTer  to  the  indictment. 

Mr.  Justice  Brown  concurs  in  the  judg- 
ments. 

Mr.  Ju.stice  Harlan  (with  whom  concurs 
Mr.  Justice  Day),  dissenting: 

The  plaintiffs  in  error  were  indicted  with 
eleven  others  in  the  district  court  of  the 
United  States,  eastern  district  of  Arkansas, 
for  the  crime  of  having  knowingly,  wilfully, 
and  unlaw^fully  conspired  to  oppress, 
threaten,  and  intimidate  Berry  Winn,  Dave 
llinton,  Percy  Legg,  Joe  Mardis,  Joe  \fcOin, 
Dan  Shelton,  Jim  llall,  and  George  Shelton. 
persons  of  African  descent  and  citizens  of 
the  United  States  and  of  Arkansas,  in  Ihe 
free  exercise  and  enjoyment  of  the  right 
and  privilege — alleged  to  be  secured  to  them 
respectively  by  the  Constitution  and  laws  ol 
the  United  States — of  disposing  of  theii 
labor  and  services  by  contract  and  of  per- 
forming the  terms  of  such  contract  without 
discrimination  against  them  l>ecausp  of  their 
race  or  color,  and  without  illegal  interfer- 
ence or  by  violent   means.+ 

*The  indictment  was  Imscd  primarily  Ufwi 
S  5508  of  the  Revised  Statutes  fi:.  S.  Comp. 
Stat.  1901,  p.  3712),  which  provides:  "I  550a 
If  two  or  more  persons  conspire  to  injure, 
oppress,  threaten,  or  intimidate  any  citizen 


tThe  indictment  charged  that  "the  nM 
Berr^'  Winn,  Dave  llinton,  Percy  I^gg.  J« 
Mardis.  Joe  McK^iill,  Dan  Shelton,  Jim  HftU 
and  George  Shelton.  lH*ing  then  and  then 
persons  of  African  descent,  and  oitixpnA  ol 
the  I'nited  States  and  of  the  state  ol 
.Arkansas,  had  then  and  there  made  and  en 
tered  into  contracts  and  agreements  witi 
James  A.  Davis  and  James  S.  Hodges,  per 
sons  then  and  there  doing  business  under  thi 
name  of  Davis  &  Hodges,  as  copartners  car 
rying  on  the  business  of  manufacturers  ol 
lumber  at  White  Hall,  in  said  county,  thi 
said  contracts  being  for  the  employment  b] 
said  firm  of  the  said  Berry  Winn,  Dave  Hia 
ton,  Percy  Legg,  Joe  Mardis,  Joe  McGiU 
Dan  Shelton,  Jim  Hall,  and  George  Shelton 
as  laborers  and  workmen  in  and  about  theii 
.said  manufacturing  establishment,  by  whid 
contracts  the  said  lierry  Winn,  Dare  Hia 
Ion.  Percy  \^ofrf[,  Joe  Mardis,  Joe  McGiU 
Dan  Shelton,  Jim  Hall,  and  Geoi|(e  Sheltoi 
-vere,  on  their  part,  to  perform  labor  am 
services  at  said  manufactory,  and  were  t4 
receive,  on  the  other  hand,  for  their  laboi 
and  services,  compensation,  the  same  beini 
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!■  Ih*  frpe  exercise  or  enjoyment  of  any 
Tirfit  or  pnvilpjre  secured  to  him  by  the  Con- 
•titutkm  or  laws  of  the  United  States,  or 
ttS]b^«muae  of  his  having  so  exercised  the  *same ; 
rr  if  two  or  more  persons  go  in  disguise  on 
the  hisrhwaj,  or  on  the  premises  of  another, 
'with  tntent  to  prevent  or  hinder  his  free 
exercise  or  enjoyment  of  any  right  or  privi- 
l«ce  so  secured,  they  shall  be  fined  not  more 
than  fire  thousand  dollars,  and  imprisoned 
not  more  than  ten  years,  and  shall,  more- 
•ver,  be  thereafter  ineligible  to  any  office 
er  place  of  honor,  profit,  or  trust  created 
by  the  Constitution  or  laws  of  the  United 
Sutes.** 

Other  sections  of  the  statutes  relating  to 
cbil  rights,  and  referred  to  in  the  discus- 
sion *t  the  bar,  although  not,  perhaps,  vital 
to  the  decision  of  the  present  case,  are  as 
foUovs:  •*!  1977  (U.  S.  Comp.  SUt.  1901,  p. 
V*SB\.  All  persons  within  the  jurisdiction 
of  the  United  States  shall  have  the  same 
risht  in  every  state  and  territory  to  make 
and  enforce  contracts,  to  sue,  and  be  parties. 
^re  evidence,  and  to  the  full  and  equal 
benefit  of  all  laws  and  proceedings  for  the 
Security  of  persons  and  property  as  is  en- 
joyed bj  wh)t<>  citizens,  and  shall  be  sub- 
ject to  like  punishment,  pains,  penalties, 
taxes,  licenses,  and  exactions  of  every  kind, 
and  to  no  other.  |  1978.  All  citizens  of  the 
United  States  shall  have  the  same  right,  in 
ererr  state  and  territory,  as  is  enjoyed  by 
white  citizens  thereof,  to  inherit,  purchase, 
lea^e,  sell,  hold,  and  convey  real  and  per- 
soaal  property,     f  1979.    Every  person  who, 


under  color  of  any  statute,  ordinance,  regu- 
lation, custom,  or  usage  of  any  Qtate  or  ter- 
ritory, subjects,  or  causes  to  be  subjected, 
any  citizen  of  the  United  States  or  other 
person  within. the  jurisdiction  thereof  to  the 
deprivation  of  any  rights,  privileges,  or  im- 
munities secured  by  the  Constitution  *and[23] 
laws,  shnll  be  liable  to  the  party  injured  in 
an  action  at  law,  suit  in  equity,  or  other 
proper  proceeding  for  redress."  "§  5510  (U. 
S.  Comp.  Stat.  1901,  p.  3713) .  Every  person 
who,  under  color  of  any  l&w,  statute,  ordi- 
nance, regulation,  or  custom,  subjects,  or 
causes  to  be  subjected,  any  inhabitant  of 
any  state  or  territory  to  the  deprivation  of 
any  rights,  privileges,  or  immunities,  secured 
or  protected  by  the  Constitution  and  laws 
of  the  United  States,  or  to  different  punish- 
ments, pains,  or  penalties,  on  account  of 
such  inhabitant  being  an  alien,  or  by  reason 
of  his  color  or  race,  than  are  prescribed  for 
the  punishment  of  citizens,  shall  be  pun- 
ished by  a  fine  of  not  more  than  one  thou- 
sand dollars,  or  by  imprisonment  not  more 
than  one  year,  or  by  both." 

A  demurrer  to  the  indictment  was  over- 
ruled, and  the  defendants  having  pleaded 
not  guilty,  they  were  tried  before  a  jury, 
and  some  of  them — the  present  plaintiffs  in 
error— were  convicted  of  the  crime  charged, 
were  each  fined  $100,  and  ordered  to  be  im- 
prisoned for  one  year  and  a  day.  A  motion 
for  new  trial  having  been  denied,  they  have 
brought  the  case  to  this  court. 

In  our  consideration  of  the  questions  now 
raised  it  must  be  taken,  upon  this  record. 


( 


s  rizht  and  privilege  «»onf erred  upon  them 
bv  ^he  13th  Amendment  to  the  Constitution 
of  the  United  States  and  the  laws  passed  in 
p^ir^irance  thereof,  and  being  a  right  similar 
to  that  enjoyed  in  said  state  by  the  white 
mizens  thereof;  and  while  the  said  Berry 
l^lfin.  Dave  Hinton,  Percy  Legg,  Joe  Mardis, 
Joe  McGill,  Dan  Shelton,  Jim  Hall,  and 
George  Shelton  were  in  the  enjoyment  of 
ssid  ri?ht  and  privilege  the  said  defendants 
did  knowingly,  wilfully,  and  unlawfully 
conspire  as  aforesaid  to  injure,  oppress, 
tkreaten,  and  intimidate  them  in  the  free 
rwervise  and  enjoyment  of  said  right  and 
pri^ileice,  and  because  of  their  having  so 
rK«*Tcised  the  same,  and  because  they  were 
at'uens  of  African  descent,  enjoying  said 
rirfit.  bv  then  and  there  notifying  the  said 
Bprry  Winn.  Dave  Hinton,  Percy  Lesfg,  Joe 
llardis.  Joe  McOill.  Dan  Shelton,  Jim  Hall, 
and  George  .Shelton  that  they  must  abandon 
said  contracts  and  their  said  work  at  said 
win,  and  cea^e  to  perform  any  further  labor 
tkereat,  or  receive  any  further  compensa- 
Im  for  said  labor,  and  by  threatening,  in 
esse  they  did  not  so  abandon  said  work,  to 
isjsre  tbem.  and  by  thereafter  then  and 
then  wilfully  and  unlawfully  marching  and 
■oring  in  a  body  to  and  against  the  places 
sf  httstaeas  of  the  said  firm  while  the  said 
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Berry  Winn,  Dave  Hinton,  Percy  Legg,  Joe 
Mardis,  Joe  McGill,  Dan  Shelton,  Jim  Hall, 
and  George  Shelton  were  engaged  thereat, 
and  while  they  were  in  the  performance  of 
said  contracts  thereon,  the  said  defendants 
being  then  and  there  armed  with  deadly 
weapons,  threatening  and  intimidating  the 
said  workmen  there  employed,  with  the 
purpose  of  compelling  them,  by  violence  and 
threats  and  otherwise,  to  remove  from  said 
place  of  business,  to  stop  said  work,  and  to 
cease  the  enjoyment  of  said  right  and  privi- 
lege, and  by  then  and  there  wilfully,  delib- 
erately, and  unlawfully  compelling  said 
Berry  Winn,  Dave  Hinton,  Percy  Legg,  Joe 
Mardis,  Joe  McGill,  Dan  Shelton,  Jim  Hall, 
and  George  Shelton  to  quit  said  work  and 
abandon  said  place  and  cease  the  free  en- 
joyment of  all  advantages  under  said  con- 
tracts, the  same  being  so  done  by  said  de- 
fendants and  each  of  them  for  the  purpose 
of  driving  the  said  Berry  Winn,  Dave  Hin- 
ton, Percy  Legg.  Joe  Mardis,  Joe  McGill, 
Dan  Shelton,  Jim  Hall,  and  George  Shelton 
from  said  place  of  business  and  from  their 
labor  because  they  were  colored  men  and 
citizens  of  African  descent,  contrary  to  the 
form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  United  SUtes." 
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as  conclusively  established  by  the  verdict 
and  judgment, — 

That  certain  persons — the  said  Berry 
Winn  and  others  above  named  with  him — 
citizens  of  the  United  States,  and  of  Arkan- 
sas, and  of  African  descent,  entered  into  a 
contract  whereby  they  agreed  to  perform, 
for  compensation,  service  and  labor  in  and 
about  the  manufacturing  business  in  that 
state  of  a  private  individual; 

That  those  persons,  in  execution  of  their 
contract,  enteredg  upon  and  were  actually 
engaged  in  performing  the  work  they  agreed 
to  do,  when  the  defendants — ^the  present 
plaintiffs  in  error — ^knowingly  and  wilfully 
conspired  to  injure,  oppress,  threaten,  and 
intimidate  such  laborers,  solely  because  of 
their  having  made  that  contract,  and  he- 
cause  of  their  race  and  color,  in  the  free  ex- 
ercise of  their  right  to  dispose  of  their  labor, 
[24]  and  *  prevent  them  from  carrying  out  their 
contract  to  render  such  service  and  labor; 

That,  in  the  prosecution  of  such  conspir- 
acy, the  defendants,  by  violent  means,  com- 
pelled those  laborers,  simply,  **because  they 
were  colored  men  and  citizens  of  African 
descent,"  to  quit  their  work  and  almndon 
the  place  at  which  they  were  performing 
labor  in  execution  of  their  contract ;  and 

That,  in  jconsequence  of  those  acts  of  the 
defendant  conspirators,  the  laborers  referred 
to  were  hindered  and  prevented,  solely  be- 
cause of  their  race  and  color,  from  enjoying 
the  right  by  contract  to  dispose  of  their  la- 
bor upon  such  terms  and  to  such  persons  as 
to  them  seemed  best. 

Was  the  right  or  privilege  of  these  labor- 
ers thus  to  dispose  of  their  labor  secured  to 
them  **by  the  Constitution  or  laws  of  the 
United  States?"  If  so,  then  this  case  is 
within  the  very  letter  of  §  5508  of  the  Re- 
vised Statutes,  and  the  judgment  should  be 
aflirmed  if  that  section  be  not  unct>nstitu- 
tionnl. 

But  I  need  not  stop  to  discuss  the  consti- 
tutionality of  §  5508.  It  is  no  longer  open 
to  question,  in  this  court,  that  Conjrress 
may.  by  appropriate  legislation,  protect  any 
right  or  priviloi;e  arisinjj  from,  created  or 
secured  by,  or  dependent  upon,  the  Constitu- 
tion or  laws  of  the  United  States.  That  is 
what  that  section  docs.  It  purports  to  do 
notliiui:  nnnv.  In  Kx  parte  Yarbrough.  110 
U.  8.  (>.">1,  28  L.  ed.  274.  4  Sup.  Ct.  Uep.  152, 
it  was  distinctly  adjud<red  that  §  5508  was  a 
valid  exercise  of  power  by  Congress.  In  Ia)- 
gan  v.  I'nited  States,  144  V.  S.  263.  286.  203. 
36  L.  ed.  429,  437,  439,  12  Sup.  a.  Rep.  617, 
623.  626,  this  court  stated  that  the  validity 
of  §  5508  had  been  sustained  in  the  Yar- 
brough Case,  and,  speaking  by  Mr.  Justice 
Gray,  said:  *T:n  United  States  v.  Reese.  92 
U.  S.  214,  217.  23  L.  ed.  563,  564.  decided  at 
October  term,  1875,  this  court,  speaking  bv 
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Chief  Justice  Waite,  said:  'Rights  and  in 
raunities  created  by  or  dependent  upon  tl 
Constitution  of  the  United  States  can  1 
protected  by  Congress.  The  form  and  tl 
manner  of  the  protection  may  be  such  i 
Congress,  in  the  legitimate  exercise  of  ii 
legislative  discretion,  shall  provide.  Thei 
may  be  varied  to  meet  the  necessities  of  tl 
particular  right  to  be  •protected.' "  Aft 
referring  to  prior  adjudications  the  court  i 
the  Logan  C^se  also  unanimously  declarei 
"The  whole  scope  and  effect  of  this  8eri< 
of  decisions  is  that,  while  certain  fundamei 
tal  rights,  recognized  and  declared,  but  m 
granted  or  created,  in  some  of  the  amen< 
ments  to  the  Constitution,  are  thereby  gua 
anteed  only  against  violation  or  abridgmei 
by  the  United  States  or  by  the  states  i 
the  case  may  be,  and  cannot  therefore  1 
affirmatively  enforced  by  Congress  again 
unlawful  acts  of  individuals,  yet  that  er«i 
right  created  hy,  arising  under,  or  depen 
ent  upon,  the  Constitution  of  the  Unift 
States,  may  be  protected  and  enforoed  I 
Congress,  by  such  means  and  in  such  mai 
ner  as  Congress,  in  the  exercise  of  the  co 
relative  duty  of  protection,  or  of  the  legi 
lative  powers  conferred  upon  it  by  the  Co: 
stitution,  may,  in  its  discretion,  deem  mo 
eligible  and  best  adapted  to  attain  the  o 
ject." 

In  Motes  v.  United  SUtes,  178  U.  S.  4fi 
44  L.  ed.  1150,  20  Sup.  Ct  Rep.  993,  the  Uu 
guage  of  the  court  was:  ''We  have  «« 
that  by  S  5508  of  the  Revised  Statutes  it 
made  an  offense  against  the  United  Stat 
for  two  or  more  persons  to  conspire  to  i 
jure,  oppress,  threaten,  or  intimidate  ai 
citizen  in  the  free  exercise  or  enjoyment  < 
any  right  or  privilege  secured  to  him  by  tl 
Constitution  or  laws  of  the  United  States,- 
the  punishment  prescribed  being  a  fine  < 
not  more  than  $5,000,  imprisonment  n< 
more  than  ten  years,  and  ineligibility  to  ai 
office  or  place  of  honor,  profit,  or  trust  cr 
ated  by  the  Constitution  or  laws  of  tl 
United  States.  And  by  $  5509  (U.  a  Com 
Stat.  1001,  p.  3712),  it  is  provided  that  if. 
committing  the  above  offense,  any  other  fi 
ony  or  misdemeanor  be  committed,  the  Q 
fender  shall  suffer  such  punishment  as 
attached  to  such  felony  or  misdemeanor  1 
the  laws  of  the  state  in  which  the  offense 
committed.  No  question  has  been  made 
indeed,  none  could  successfully  be  made 
as  to  the  constitutionality  of  these  stt 
utory  provisions.  Ex  parte  Yarbrough.  s 
pra;  United  SUtes  v.  Waddell,  112  U.  S.  1 
28  L.  ed.  673,  6  Sup.  Ct.  Rep.  36.  Referrii 
to  those  provisions  and  to  the  danse  of  t 
Constitution  giving  Congress  authority 
pa$«s  all  laws  ^necessary  and  proper  f6r  a 
rying  into  execution  the  powers  specifical 
granted  to  it,  and  all  other  powers  vested 
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0M  pvffnyment  of  th*  rnitL'tj  Sttites,  .  , 
.  tilt  ^UTt  has  said:  'In  the  ex^rei»e  of 
Ihii  gtoefml  power  of  legisilatioa.  Congress 
imf  am  mny  meiuia  appearing  to  it   most 

IfHtibW  anit  appmpHate,  wliich  are  adiipted 
ki  tb»*  rnc!  to -be  aceomplished.  and  are  eon* 
•ittfttt  mih  the  letter  and  the  spirit  of  the 
Ctrtiftitutlon.'  I^igan  v.  United  States,  144 
r  S.  2«3,  2B3.  36  t.  td.  429,  435,  12  Sup.  Ct. 

tn  Ti*w  of  these  deeiaions  it  ii  unneces- 
•tTT  t<>  ejuistine   the   gronnda  npon  whleh 

ttlkt  roiistiljitinnalJtj  cif  §  5508  rests;  and  I 
fti*y  a**)tinie  that  the  power  of  the  national 
fDvernmeiit,  by  apprf>priate  legblatlon,  to 
ph^tw*!  ft  riyht  created  bv^  derived  from,  or 
drpend^nt  in  any  deg^ree  upon*  the  Consti- 
tatlsm  of  thf»  United  States,  cannot  be  dm- 

I  eome  now  to  the  maio  question, — 
nH^tli^r  a  wjnspiracy  or  conibinfition  to 
ttnTibly  pr^vtmt  citizen 8  of  African  descent, 
mlth  fcf^***^  &f  their  raee  and  eolor,  frjtn 
dfcfj»o«ln|f  of  their  labor  bv  contract  upon 
•fteh  Icfmi  SB  they  deem  proper^  and  from 
an^ring  out  iueb  contract,  infritif?t*s  or  ^io- 
ktiM  A  righl  or  privilege  created  by,  derived 
from,  or  dependent  upon,  the  Constitution  of 
tl)#  tjniti^d  States. 

Before  th*  I3th  Amendment  was  adopted 
ti»  e%i«tcnc^  of  freedom  or  slavery  within 
tfty  itiitf  dejjencied  wholly  upon  the  Consti- 
lulkm  And  Inw^  of  such  state.  However 
•Mtorr*'Ot  to  many  was  the  thought  that 
hman  l»*inps  of  African  descent  were  held 
If  ^liives  and  chatteh.  no  remedy  for  that 
•late  i^i  things  as  it  existed  in  some  of  the 
ititw  c<vuld  be  given  by  the  United  States 
in  firtue  of  any  power  it  possessed  prior 
tA  tin*  a^loptfon  of  the  lath  Amendment. 
That  Kill dit ion,  however,  underwent  a  md- 
id!  fhan^c  when  that  Amendment  became 
a  ptrt  of  the  supreme  law  of  the  land,  and, 
■t  lach^  binding  upon  all  the  states  and  all 
tht  people,  as  well  as  upon  every  branch  of 
gornntmentt  Federal  and  state.  By  the 
Aaumiiiketit  it  was  ordained  that  ^'neither 
■Ineiy  nur  involuntary  servitude,  except  as 

tW]a  punlihmeiit  for  *crime  where  of  the  party 
fthiU  have  been  duly  eonvieted.  shall  exist 
within  the  United  States  or  any  place  sub- 
ject to  their  jurisdiction;**  and  "Gongress 
ihilJ  have  power  to  enforce  this  article  by 
ippropriate  leij^slation.*'  Although  in  words 
tad  fona  prohibitive,  yet,  in  law,  by  ita  own 
force,  that  Amendment  destroyed  slavery 
KQ^  ill  Its  incidents  and  badges,  and  estab* 
M«d  freedom.  It  also  conferred  upon  every 
peraon  within  the  juriadietjoti  of  the  United 
States  (except  those  legally  Im prisoned  for 
^M3t)  the  right,  without  diaerimination 
N*ii4it  thero   on   account  of  their  race,   to 

^  «njoy  til  the  privileges  that  inhere  in  free- 
^wn-   It  went  further,  however,  and  by  its 


2d  section,  invested  Congress  with  power,  by 
appropriate  legishUion,  to  enforce  its  pro- 
I'isions.  To  that  eml,  by  direct,  primary 
legislation,  Congress  may  not  only  prevent 
the  re-e^tabli^bing  of  the  inatitutioa  of 
slavery,  pure  and  simple,  but  may  make  it 
imposisible  that  any  of  its  incidents  or 
badges  should  exist  or  be  enforced  in  any 
state  or  territory  of  the  Ignited  States.  It 
therefore  became  competent  for  Congre.«is», 
under  the  13th  Amendment,  to  make  the 
establishing  of  slavcryj  as  well  as  all  at- 
tempts, whether  in  the  form  of  a  ©onspiracy 
or  otherwise,  in  aubjeH  anyone  to  the 
badges  or  incidcnt-g  of  slavery,  o/fei?^ff* 
against  the  United  Stateji,  punishuble  by 
fine  or  imprisonment  or  both.  And  legisla- 
tion of  that  cb  a  meter  would  certainly  be 
appropriate  for  the  protection  of  whatever 
rights  were  given  or  crc4ited  by  the  Amend- 
ment. So,  legislation  making  it  an  offense 
against  the  United  States  to  conspire  to  in* 
jure  or  intimidate  a  citizen  hi  the  free  exer* 
cise  of  any  right  scjciired  by  the  Gonstitu- 
tioii  is  broad  enough  to  embrace  a  conspir- 
acy of  the  kind  charged  in  the  present  in- 
dietment,  "A  right  or  immunity,  whether 
created  by  the  Constitution  or  only  guar- 
anteed by  it^  may  be  protected  by  Congress." 
This  court  so  adjudged  in  Strauder  v.  West 
Virginia,  100  U.  S,  a03,  310,  25  L,  ed.  4104, 
Oerf.  as  it  had  previously  adjudged  in  Prigg 
V,  Pennsylvania,  Ifl  Pet.  539,  10  L.  ed,  1060, 
and  in  United  States  v.  Reese,  92  U.  S.  214, 
23  L.  ed.  563*  The  colored  laljorers  against 
whom  thip!  coiiHpimny  in  quf^tion  wa^  di- 
rected 'owe  their  freedom  as  well  as  their [2fl| 
exemption  from  the  incidents  and  badges  of 
slavery  alone  to  the  Constitution  of  the 
United  States.  Yet  it  is  said  that  their 
right  to  enjoy  freedom  and  to  be  protected 
against  the  badge  a  and  incidents  of  slavery 
is  not  secured  by  the  Constitution  or  laws 
of  the  United  States, 

It  may  be  also  obser^-^ed  that  the  freedom 
created  and  establiabed  by  the  13th  Amend- 
ment was  further  protected  against  assault 
when  the  14th  Amendnipnt  bpcame  a  part 
of  the  supreme  law  of  the  land^  for  that 
Amendment  provided  that  no  state  shall 
deprive  any  person  of  life,  liberty,  or  prop- 
erty vrithont  due  process  of  law.  To  de- 
prive any  person  of  a  privilege  inhering  in 
the  freedom  ordained  and  established  by  the 
nth  Amcndmrnt  m  to  deprive  him  of  a 
privilege  inhering  in  th^  liberty  recognised 
by  the  14th  Amendment.  It  is  true  that 
the  present  case  is  not  one  of  the  depriva* 
tion,  by  the  Constitution  or  laws  of  the 
9tat€.  of  the  privilege  of  disposing  of  one** 
labor  as  he  deems  proper.  But  it  is  one  of 
a  combination  and  conspiracy  by  individual* 
acting  in  bo*?tiHty  to  rights  conferred  by 
the    Amendment   that   ordained   and   estab- 
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lished  freedom  and  conferred  upon  every 
person  within  the  jurisdiction  of  the  United 
States  (not  held  lawfully  in  custody  for 
crime)  the  privileges  that  are  fundamental 
in  a  state  of  freedom,  and  which  were  vio- 
lently taken  from  the  laborers  in  question 
solely  because  of  tneir  race  and  color. 

Let  us  see  whether  these  principles  do  not 
find  abundant  support  in  adjud^j^ed  cases. 

One  of   the   earliest   cases   arising   under 
the   13th  Amendment   was   that  of   United 
States  V.  Cruikshank.  1    Woods.  308.  318.  320, 
Fed.  Cas.  No.   14,897.     It  became  necessary 
in  that  ca.se  for  Mr.  Justice  Bradley,  hold- 
ing the  circuit  court,  to  consider  the  scope 
and  effect  of  the  13th  Amendment  and  the 
extent  of  the  power  of  Congress  to  enforce 
its     provisions.     Referring     to     the      13th 
Amendment,  that  eminent  jurist  said   that 
*'this  is  not  merely  a  prohibition  against  the 
[SO]  passage  *or  enforcement  of  any  law  inflict  in  .r . 
or  establishing  slavery  or  involuntarj'  servi-  , 
tude,  but  it  is  a  positive  declaration  that 
slavery    shall    not    exist.     .     .     .     So,    un- 
doubtedly,  by    the    13th    Amendment,    Con- 
gress has  power  to  legislate  for  the  entire 
eradication  of  slavery  in  the  United  States. 
This  Amendment  had  an  aflirmative  opera- 
tion the  moni<*nt  it  was  adopted.     It  enfran- 
chised  four   millions   of   slaves,    if,    indeed, 
they   had   not   previously  been   enfranchised 
by  the  operation  of  the  Civil  War.     Congress, 
therefore,   acquired   the   power  not  only   to 
legislate  for  the  eradication  of  slavery,  but 
the  power  to  give  full  effect  to  this  bestow- 
ment  of  liberty  on  these  millions  of  people. 
All  this  it  essayed  to  do  by  the  civil  rights 
bill  passed  April  l».  1800   (14  Stat,  at  L.  27, 
chap.  '!^\),  by  which  it  was  declared  that  all 
persons  born  in  the  Uniti'd  States,  and  not 
subject  to  a  foreign  power   (except  Indians, 
not  taxed),  shouhl  W  citi/.ons  of  the  United 
States:    and    that    such    citizens,    of    every 
race  and  color,  witliout   any  regard  to  any 
previous  condition  of  slavery  or  involuntary 
servitude,    should   have    the   same   rights   in 
every  state  and  territory,  to  make  a,ul  en- 
forrr  con  tracts,  to  sue,  be  parties,  and  give 
evidence,    to    inherit,    purchase,    lease,    sell, 
hold,  nd  convey,  real  and  personal  property, 
and  to  full  and  equal  benefit  of  all  laws  and 
proceedings  for  the  security  of  persons  and 
prooertv.   as    is   enjoyed   by   white   citizens, 
and  should  be  subject  to  like  punishment, 
pains,  and  penalties,  and  to  none  other,  any 
law.  etc..  tn  ih'"  contrary  notwithstanding. 
It    was    supi>osed    that    the    eradication    of 
slavery  and  involuntary  servitude  of  every 
form  and  description  required  tliat  the  slave 
should  be  made  a  citi/en  and  place<l  on  an 
entire  equality  before  the  law  with  the  white 
citizen,    and.    therefon*.    that    Congress    had 
the  power,  uiuler  the  AnieiMlnu*nt,  to  declare 
and  effectuate  these  objects.     .     .     .     Con- 
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ceding  this  to  be  true  (which  I  think  it  is). 
Congress  then  had  the  right  to  go  ffotbrn 
and  to  enforce   its  declaration  hj  it— **g 
laws  for  the  prosecution  and  punUhment  of 
those  who  should  deprive  or  attempt  to  de» 
prive  any  person  of  the  righte   thus  eon* 
f erred    upon    them.    Without    having    this 
power,   Congress*    could     not    enforce     th^[K 
Amendment.     It  cannot  he  douhtci,    thr- 
fore,  that  Congress  had  the  power  to  make 
it  a  penal  offense  to  conspire  to  deprive  a 
person  of.  or  to  hinder  him  in,  the  exercise 
and  enjoyment  of  the  rights  and  privileges 
conferred   by  the  lUth  Amrnditr^it  n^id  the 
laws  thus  passed  in  pursuance  ther'*of.     But 
this  power  does  not  authorize  CongresH  to 
pass  laws  for  the  punishment  of  ordinary 
crimes  and  offenses  against  persons  oi  the 
colored  race  or  any  other  race.     That  belongs 
to  the  state  government  alone.    All  ordinary 
murders,  robberies,  assaults,  thefts  and  of- 
fenses whatsoever  are  cognizable  only  in  the 
state  courts,  unless,  indeed,  the  state  should 
deny  to  the  class  of  persons  referred  to  the 
equal  protection  of  the  laws.     ...     To  il- 
lustrate: If  in  a  community  or  neighborhood 
composed  principally  of  whites,  a  citizen  of 
African  descent,  or  of  the  Indian  race,  not 
within    the    exception    of    the    Amendment. 
should  propose  to  lease  and  cultivate  a  farm, 
and  a  combination  should  be  formed  to  ex- 
pel him  and  prevent  him   from    thr  *irrom- 
plishment  of  his  purpose  on  account  of  his 
,  race  or  color,  it  cannot  be' doubted  that  this 
;  would  he  a  case  within  the  power  of  Con- 
gress to  remedy  and  redress.     It  would  be 
a   case   of    interference   with    that    person's 
exercise  of  his  equal  rights  as  a  citizen  be- 
cause of  his  race.    But  if  that  person  should 
i  be  injure<l  in  his  person  or  property  by  any 
I  wrongdoer  for  the  mere  felonious  or  wron}?- 
ful   purpose  of  malice,  revenge,   hatred,  or 
gain,  without  any  design  to  interfere  with 
his  rights  of  citizenship  or  equality  l>efore 
the  laws,  as  being  a  person  of  a  different 
race  and  color  from  the  white  race,  it  would 
be   an   ordinary    crimc«    punishable   by   the 
state  laws  only." 

This   was   followed  by  '  the   Civil   Rights 
Cases,  109  U.  S.  3,  20,  22.  27  K  ed.  835.  842, 
843.  3  Sup.  Ct.  Rep.  18,  28,  2ft,  in  which  tli^ 
court  passed  upon  the  constitutionality  of 
an  act  of  Congress  providing  for  the  full  and 
equal  enjoyment  by  every  race,  otiunlly,  of 
the  accommodations,  advantages,  and  facili- 
ties of  theaters  and  public  conveyances,  and 
'  other  places  of  public  amusement;  and  in 
,  which  the  court  also  considered  the  scope 
I  and  effect  of  the  13th  Amendment.    In  that 
!  case   the    courts    speaking  by   Mr.    Jnatiee 
I  Bradley — •who,  as  we  have  seen,  deliverHH 
the  judgment  in  the  case  just  cited. — said: 
"fli/  its  own  unaided  force  and  effect  it  abol- 
'  ished  slavery  and  established  universal  free* 
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HlUT,  t^gfslmtion  may  be  iiecesaary 
fjtsper  to  meet  all  tho  vaHotis  casea 
liftDees  to  be  aJTected  by  it,  and 
pixjper  mode^  of  rt^dresj^^  for  its 
In  Irtter  or  spirit.  And  tiuch  le^- 
Uilioil  »«y  he  prim^iry  and  direct  in  its 
Amdfr;  f&f  the  A-mendfrntnt  tA  not  a  mere 
pmlMiim  of  attxie  lax€&  establishing  or  up- 
lildltg  iUvery,  but  &n  nbaolute  dectn  ration 
tbt  i^Terjr  OF  inyoluntary  servitude  shall 
aol  fxiil  in  Any  part  of  tbt?  Tnited  Stat«t, 
tt  ii  true  llmt  iiaveT7  cannot  exist  without 
iiv.  aaj  mora  than  property  in  lands  and 
foo^i  can  exist  without  law;  and,  ther^foret 
t^  I3tli  Amendment  maj  he.  regarded  as 
MtUfyliig  all  state  Laws  whicb  establish  or 
spiiold  ilavery.  But  it  has  a  rp(1e\  (^haraci- 
kr  fijo,  catAhJiabing  and  decri'^^ing  universal 
ersj]  ^ml  ptilitioil  freedom  throughout  tlm 
fiittd  Slates;  and  It  la  assumed  that  the 
pttr  tcstnd  in  Congreas  to  ^Dforee  the  arti* 
d#  bf  appro[iriate  legialation  cl<>thes  Coti- 
fmi  with  power  1^  pass  all  laws  nc€€a&ary 
»td  proptr  for  abolUhing  all  badgeit  and  int*i* 
iemU  c»f  iterrry  in  rftr  United  Bt^ies.  .  ^ 
,  The  long  existence  of  African  slavery  in 
thi«  c^ nil  try  ijATe  us  very  distinct  notions 
of  vhai  it  rtiis  and  what  were  Its  necessary 

IiBPwhmfJi  Compulsory  service  of  tbe  atave 
fsr  Hk  bi>iii£t  of  the  master,  restraint  of 
Itii  iDfiif^inetjt^  eicppt  by  the  master's  will, 
liialkility  to  hold  prop^rty^  to  m^ike  cgh- 
tn^U^  to  haTe  a  standing  in  court,  to  be  a 
vitnov  agaUiit  a  white  person^  and  such 
W£9  hnrdi»n«  and  incapacities,  were  the  in- 
wrp^rahlr  ini-idenis  of  the  insiitution,  Se- 
wrc^r  }>nn]«hments  for  crimoa  were  imposed 
«i  Ibe  slav'i?  than  on  free  persons  guilty  of 
lie  flame  offenses,  .  .  .  We  must  not 
fof^  that  tb^  province  and  scope  of  the 
13tli  >nd  14  th  Amendments  are  diff^erent; 
the  former  sim|)ly  at>olished  slavery;  the 
latter  prohibited  the  states  from  abridpng 
the  privile^*^  or  immunities  of  citiKena  of 
t^  Unrled  States,  by  deprivfng  them  of 
life,  liberty,  of  property  vvUhout  due  proc- 
PUwi  dI  law,  and  'from  denying  to  any  the 
protection  of  the  laws.  The  Amend* 
Lts  are  different,  and  the  powers  of  Con- 
under  them  are  different.  W^hat  Cbn- 
grm  hat  power  to  do  under  one,  it  mny  not 
tate  power  to  do  under  the  other.     Under 

(ihf  13th  Amendntent  it  has'  only  to  do  with 
ilaTery  and  its  incidents*  Under  the  14th 
Ajn^ndment  it  has  power  to  counteract  and 
rtodep  nugatory  aU  state  laws  and  proceed- 
t^es  tthich  have  the  effect  to  abridge  any 
*f  the  privileges  or  immunities  of  citizens 
«t  tlf  Tnited  States,  or  to  deprive  theni  of 
lif*^  liberty,  or  property  without  due  proc^ 
«i  of  law,  or  to  dejiy  to  any  of  them  the 
equil  protection  of  the  laws.  Under  tlie 
IWi  Amendment,  the  legislation,  fto  far  aa 
^^'^•■in'  or  proper  to  eradieat«  all  form* 
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*ind  inmdents  of  flav^ry  and  involuntary 
servitude,  mtty  he  direct  and  primary ,  oper- 
ating^ upon  the  acta  of  individuali^  wheiher 
Mitt  rationed  by  gtate  t  eg  i  station  or  not;  un* 
der  the  1 4th,  aa  we  have  already  shown,  it 
3 11  list  necessarily  be  and  can  only  he  cor- 
rective in  its  character,  addrei^sefl  to  coun- 
teract and  afford  relief  again  at  state  regu* 
lations  or  proceedingB." 

I  participated  in  the  decision  of  the  Civil 
fii|jht3  Casej§,  but  was  not  able  to  concur 
with  tny  brethren  in  holding  the  act  thera 
in^'olved  to  be  beyond  tbe  power  of  Con- 
fess. But  I  stood  with  the  court  in  the 
doclnration  that  the  13th  Amendment  not 
only  eatabliahed  and  deeroed  universal  civil 
and  poUtieal  freedom  throughout  tbia  land, 
hut  abolished  the  incidents  or  buij^ea  of 
slavery,  among  whieb,  aji  the  court  deck  red , 
was  the  disability,  hosed  fnerely  on  race 
discriroinatioTi,  to  hold  property,  to  make 
contracts,  to  Imve  a  sl-aniJing  in  courts  and 
t<>  be  a  wjine^^s  against  a  white  person. 

One  of  the  important  aspects  in  the  p rel- 
ent disctission  of  the  Civil  Rip:hts  Cases  is 
that  the  court  tliere  proceeded  distinctly 
upon  the  ground  that  although  the  Consti- 
tution and  statutes  of  a  state  may  not  be 
repugnant  to  the  13th  Amendment,  never- 
theless, Congress,  t)y  h^gislation  of  a  direct 
and  primary  character,  may,  in  order  to  en- 
force the  Amendment,  readi  and  punish  in- 
dividuals whose  acta  are  in  hostility  *to[SS] 
rights  and  privileges  derived  from,  or  se- 
cured  by,  or  dependent  upon,  thtit  Amend- 
ment. 

These  viewa  were  explicitly  referred  to 
and  rcartirmed  in  the  recent  ease  of  Clyatt 
V.  United  States,  IDT  U*  S.  207,  49  L.  ed, 
726,  25  Sup.  Ct.  Rep.  429.  That  was  an  in- 
dictment against  a  single  individual  for  hav- 
ing unlawfully  antt  knowingly  returned, 
forcibly  and  against  their  will,  two  persons 
from  Florida  to  Georgia,  to  be  held  in  tho 
latter  state  in  a  condition  of  peenage.  In  ' 
violation  of  the  statu te.g  of  the  United 
States  (Rev.  Stiit.  1990,  552ti,  U.  S.  Comp. 
Stat.  1901,  pp.  12M,  3715)*  A  person  arbi- 
trarily or  forcibly  held  against  his  will  for 
the  purpose  of  compelling  him  to  render 
personal  services  in  discharge  of  a  debt  is  in 
a  condition  of  peonage*  It  was  not  claimed 
in  that  case  that  peonage  was  sanctioned 
by  or  coula  be  maintained  under  the  Con- 
stitution or  laws  either  of  Florida  or  Geor- 
gia. The  argviment  there  on  Ijehalf  of  the 
accused  was,  in  part^  that  the  13th  Amend* 
ment  was  direnti^d  solely  against  the  state* 
and  their  laws,  and  that  its  provisions  could 
not  l*e  made  applicable  to  individuals  whose 
illegal  conduct  was  not  authorised,  permit- 
ted* or  sanctioned  by  aome  net,  re'iolution* 
order^    regulation,   or    usage   of    the    st>ite. 
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That  argument  was  rejected  by  e^^ery  mem- 
ber of  this  court,  and  we  all  agreed  that 
Congress  had  power,  under  the  13th  Amend- 
ment, not  only  to  forbid  the  existence  of 
peonage,  but  to  make  it  an  offense  a^inst 
the  United  States  for  any  person  to  hold, 
arrest,  return,  or  cause  to  be  held,  arrested 
or  returned,  or  who  in  any  manner  aided 
in  the  arrest  or  return,  of  another  person, 
to  a  condition  of  peonage.  '  After  quoting 
the  above  sentences  from  the  o^nion  in  the 
Civil  Rights  Cases.  Mr.  Justice  Brewer, 
speaking  for  the  court,  said:  "Other  au- 
thorities to  the  same  effect  might  be  cited. 
It  is  not  open  to  doubt  that  Congress  may 
enforce  the  13th  Amendment  by  direct  leg- 
islation, punishing  the  holding  of  a  person 
in  slaverA'  or  in  involuntary  servitude,  ex 
cept  as  a  punishment  for  crime.  In  the  ex- 
orcise of  that  power  Congress  has  enacted 
these  sections  denouncing  peonage,  and  pun- 
ising  one  who  holds  another  in  that  condi- 
[S4]tion  of  involuntary  Ber\-itude.  *This  legis- 
hition  is  not  linnied  to  tne  territories  or 
other  parts  of  the  strictly  national  domain, 
but  is  operative  in  the  states  and  wherever 
the  sovereignty  of  the  United  States  ex- 
tends. We  entertain  no  doubt  of  the  valid- 
'  ity  of  this  legislation,  or  of  its  appUcahility 
to  the  case  of  any  person  holding  another 
in  a  state  of  peonage,  and  this  whether  there 
hf  municipal  ordinance  or  state  law  sanc- 
tioning such-  holding.  It  operates  directly 
en  every  citizen  of  the  republic,  wherever 
his  residence  may  6e."  Tlie  Clyatt  Case 
proceeded  upon  the  ground  that,  although 
the  Constitution  and  laws  of  the  state 
might  be  in  perfect  harmony  wilh  the  13th 
Amendment,  yet  the  compulsory  holding  of 
one  individual  by  another  individual  for 
the  purpose  of  compelling  the  former,  by  per- 
sonal service,  to  discliarge  his  indebtedness 
to  the  latter,  created  a  condition  of  invol- 
untary servitude  or  peonage,  was  in  deroga- 
I'um  oi  the  freedom  established  by  that 
AnRMulnient.  and.  therefore,  could  be  reached 
and  punishojl  by  the  nation.  Is  it  consistent 
with  the  juinciple  ui.>on  wiiich  tnat  case 
rests  to  say  that  an  organized  Iwdy  of  in- 
dividuals who  forcibly  prevent  free  citizens, 
M)lely  U'cause  of  tlieir  race,  from  making  a 
living  in  a  legitimate  way.  do  not  infringe 
any  right  secured  by  the  national  Consti- 
tuti«m.  and  may  not  be  reached  or  pun- 
ished by  the  nation?  One  who  is  shut  up 
by  superior  or  over])owering  force,  con- 
stantly present  and  threatening,  from  earn- 
ing his  living  in  a  lawful  way  of  his  own 
choosing,  is  as  much  in  a  condition  of  in- 
voluntary servitude  as  if  he  were  forcibly 
held  in  a  condition  of  ])eon:i^'e.  In  ea<-h 
case  his  will  is  enslaved,  because  illegally 
flubiected,  by  a  combination  that  he  cannot 
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resist,  to  the  will  of  others  in  respect  of 
matters  which  a  freeman  is  entitled  to  con- 
trol  in  such  way  as  to  him  seems  best  It 
would  seem  impossible,  under  former  deei- 
sions,  to  sustain  the  view  that  a  oombiDa- 
tion  or  conspiracy  of  individuals,  albeit  act- 
ing without  the  sanction  of  the  state,  may 
not  be  reached  and  punished  by  the  United 
States,  if  the  combination  and  conspirarr 
has  for  its  object,  by  force,  to  prevent  or 
burden  the  free  exercise  or  enjoyment  *of  a[) 
right  or  privilege  created  or  secured  by  the 
Constitution  or  laws  of  the  United  States. 

The  only  way  in  which  the  present  east 
can  be  taken  out  of  $  5508  (U.  S.  Compi 
Stat.  1901,  p.  3712),  is  to  hold  that  a  eom- 
bination  or  conspiracy  of  individuals  to  pi*- 
vent  citizens  oi  African  descent,  because  of 
their  race,  from  freely  disposing  of  tlieir 
labor  by  contract,  does  not  infringe  or  tio- 
late  any  right  or  privilege  secured  by  the 
Constitution  or  laws  of  the  United  States. 
But  such  a  proposition.  I  submit^  is  inad- 
missible, if  regard  be  had  to  former  deci- 
sions. As  we  have  seen,  this  court  has  held 
that  the  13th  Amendment,  by  its  own  foree, 
without  the  aid  of  legislation,  not  only  eon- 
f erred  freedom  upon  every  person  (not  le- 
gally held  in  custody  for  crime)  within  uie 
jurisdiction  of  the  United  States,  but  the 
right  and  privilege  of  being  free  from  the 
badges  or  incidents  of  slavery.  And  it  has 
declared  that  one  of  the  insuperable  ioei- 
dents  of  slavery,  as  it  existed  at  the  time  of 
the  adoption  of  the  13th  Amendment,  was 
the  disability  of  those  in  slavery  to 
contracts.  It  has  also  adjudged — no 
ber  of  this  court  holding  to  the  contrary— 
that  any  attempt  to  subject  citizens  to  tiM 
incidents  or  badges  of  slavery  could  be  madt 
an  otl'ense  against  the  UnitiMl  States.  If 
the  13th  Amendment  established  freedom, 
and  conferred,  without  the  aid  of  legisla^ 
tion,  the  right  to  be  free  from  the  badges 
and  incidents  of  slavery,  and  if  the  dis- 
ability t4)  make  or  enforce  contracts  for 
one's  personal  services  was  a  badge  of  sla- 
very, as  it  existed  wnen  the  13th  Amendment 
was  adopted,  how  is  it  possible  to  say  that 
the  combination  or  conspiracy  charged  im 
the  present  indictment,  and  conclusively  ee- 
tablished  by  tne  verdict  and  judgment,  was 
not  in  hostility  to  rights  secured  by  the 
Constitution? 

1  have  already  said  that  the  liberty  pro- 
tectcMl  by  the  14th  Amendment  against  state 
action  inconsistent  with  due  process  of  law 
is  neither  more  nor  less  than  the  freedom 
established  by  the  13th  Amendment  This 
I  think,  cannot  be  doubted.  In  Allg^yer  ▼. 
Louisiaiw.  K)")  U.  S.  578,  5Sfl.  41  L.  ed.  832, 
>i.35.  17  Sup.  Ct.  Kep.  427.  431.  'we  said  that| 
such  libertv  "means  not  only  the  right  of 
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to  hm  fT«e  frotD  the  mere  pbysieal 

of  Ills  persoE.  a^  by  incarceration^ 

lil  tht  UrBi  is  deemed  to  tmibrace  the  right 

^  ^  dUnti  to  be  tr^  la  the  enjoyment  of 

iff  A&t  fmcuHif^;  to  b«  free  to  %^8€  them  m 

rf  linf /lif  ^o^y»;  to  Urn  Qnd  uo^rk  when  fm 

mk;  §4  «ttrm  Jkii  fk^^ftAor^ii   &y  any   lawful 

!<}  fMirtt^  isn^  ftv^liA^od  or  avQca- 

\  f^r  thai  ^urpcse  to  enter  into  all 

which   ma^   be  proper ^   necessartft 

f  10  hU  carrifin^  &ut  to  a  mc- 

mmfwl  c0m€iu^on   the  purpmes  a&ot^e  men- 

'     All  the^e  rightflr  aa  this  court  ad- 

in  t lie  Allgieyer  Ca^e*  are  enibrftoed  in 

Cbt  UWrty  which  the  14th  AmeniJment  pro- 

fftfts  a^inst  hostile  atate  action,  when  ^ucb 

ftAti^  Actinti   ts   wiuiting   in   due   proee<)s  of 

)aw.     Tht*y  are  rights  r»Rpiitial  in  the  frpe- 

4oia  ^oiLlerred  by  the  13th  AmeudnK-tit.     It, 

far  iibitAAae.  a  person  h  prcvt>ntcd,  becau^^c 

M  kltf  rac«>  from  living  and  w<?rking  vvhe?re 

wad  §QT  wbom  he  wilL  or  from  earning  hia 

IMUIliiWKl    by    any    lawful   calling   tli^f    lie 

i^r  elf^i  to  punne.  thon  he  is  !nnd?red  in 

t^  ifirrci»e  of  flj?ht,*  anil  jirivilcgc'*  secured 

U^  trpwmwn  W  tht*  CrnMtitntioiT  of  the  Unit- 

•d  Statf«9,     If  wvnred  by  the  Constitution  of 

iW    tJuU^d    States,    tbrn.    iin(|iie*^tinn  :ibh% 

HfEl^  tif   that  chiS4    iiTtf   i*nihrflced  by   i^uch 

ltvi«Latlon  aj   lliat  found  in    jS  5503. 

Tlir  ii|iinion  of  the  court,  it  may  be  ob- 
wr««d,  dew*  oot,  10  ^vordii,  adjudj,^  S  550S 
Ift   1^    itnerniJititutionaL      But    if   its   acope 
and  elTect    are   not   wholly   misapprehendeJ 
%   ms^  thft  ccmrl  do^  adjudge  tluit   Con- 
greaa  imnfiot  make  it  an  ofTense  agciitist  the 
liiil^d  Stales  for  individuals  to  combine  or 
coiMpire  to  prevent,  even  by  forcer  citizens 
qf  Afric<ui   descent,  solely  hecause  of  their 
i»ee,  from   eariiifig  a   living,     Such  is  the 
And  praeiical  effect  of  the   present 
altbo^gh  the  court  lias  heretofore 
QSttufmotisly   held    that   the   tight   to   earn 
aDf*%  liTing  in  all   legtil  ways,  and  to  make 
lawful  ffontraeta  in   reference  thereto,  Is  a 
rit4l  part  of  the  freeitom  estahtished  bif  the 
CofiafifiiltOfftr  and  although  it  ha^^t  been  held, 
tine  uid  a|B[ain,  tbat  CnngreBs  may,  by  ap- 
propriate ^legislation,  grant,  protect,  and  en- 
k^rce  an^   right,    deriA^ed   from,   secured   or 
eneated  by,  or  dependent  upon,  that  inatru- 
iBe^it.    These  general  principles,  it  is  to  be 
i^pvltod,  are  now  mmlified,  so  as  to  deny 
to  Hillioiitf  of  citi/en-laborcrs  of  African  de- 
leeat,  deriving  their  frecflom  from  the  na- 
tion, the  right  to  appeal  for  national  pro- 
tection against  lawless  combinations  of  in- 
dtriduals  who  seek,  by  force,  and  solely  be- 
^ti5e  of  the  race  of  such   laborers*  to  de- 
ffivm  them  of  the  freedom  established  by 
tte  Ofttistitution   of  the  United  States,  so 
Hr  m»  that  freedom  involves  the  nght  of 
m^  rltbcna,  without  diBcrlmination  against 


them  beeauae  of  their  race,  to  earn  a  living 
in  all  lawful  ways,  and  to  dispose  of  their 
labor  by  oontract.  I  cannot  absent  to  an 
interpretation  of  the  Constitution  which 
denies  national  protection  to  vast  numbeni 
of  our  people  in  respect  of  rights  derived 
by  them  from  the  nation.  The  interpreta- 
tion now  placed  on  the  t3ih  Ameadnieut  is, 
r  think,  entirely  too  narrow,  and  is  hostile 
to  the  freedom  established  by  the  Supreme 
Law  of  the  laud.  It  goes  far  towards  neu- 
tralizing many  declarations  made  as  to  the 
object  of  the  recent  Amendments  of  the 
Couatitutioo,  a  |ommou  purpose  of  which, 
this  court  has  said,  was  to  secure  to  a  peo« 
pie  theretofore  in  servitude,  the  free  enjoy - 
Mient,  without  discrimination  merely  on  ac- 
eount  of  their  race,  of  the  essential  rights 
that  appertain  to  Amenciin  eitkenship  and 
to  freedom.  United  States  v.  Reese,  02  U. 
a  214,  217.  23  L.  ed.  5fi3,  564;  United  States 
V,  Crtiiksbank,  02  U,  S.  542,  555,  23  L.  ed. 
.i8S,  592;  Virginia  v.  Rivea  (Es  parte  Vir- 
ginian 100  U.  S.  33J,  25  L.  ed.  075;  Ex  parte 
Virginia.  100  U.  S,  345,  25  L.  ed.  67D;  Strau- 
der  V.  West  Virginia,  \m  U,  S.  306,  25  L.  ed- 
cm:  Xeal  v.  Debwnre,  103  U,  S.  388,  26  L", 
ed.  570;  Civil  Rights  Cases,  109  U,  S.  3,  23, 
27  L.  ed,  835,  S43,  3  Sup.  Ct.  Rep.  18. 

The  objections  urged  to  the  view  taken 
by  the  court  are  not  met  by  the  sugi^estion 
that  thii  court  may  revise  the  final  judg- 
ment of  the  state  court,  if  it  should  deny  to 
the  complaining  ptirty  a  right  seen  red  by  the 
Federal  Constitution  i  for  the  revisory  power 
of  thjK  court  would  he  of  no  avail  to  the 
eomplainiug  party  if  it  he  true,  as  seems 
now  to  be  adjudged,  that  a  conspiracy  to 
deprive  colored  citizens,  solely  because  of 
*  their  race,  of  the  right  to  earn  a  living  in  a  [361 
lawful  wo 5%  infringes^  no  right  secured  to 
them  by  the  Federal  Constitution. 

As  the  nation  has  destroyed  both  slavery 
and  involuntary  aervitude  everywhere  with- 
in the  jurisdiction  of  the  United  States,  and 
invested  Congress  with  power,  by  appropri- 
ate legislation,  to  protect  the  freedom  thus 
eBtablished  against  all  the  badges  and  inci- 
dents of  slavery  as  it  once  existed^  as  the 
disability  to  make  valid  contracts  for  one's 
services  was,  as  this  eourt  has  said,  an  in- 
separable incident  of  the  institution  of  slav- 
ery which  the  1 3th  Amendment  destroyed; 
and  aa  a  combination  or  conspiracy  to  pre- 
vent citizens  of  African  descent,  solely 
because  of  their  race^  from  making  and 
performing  such  contmets,  is  ihua  in  hot- 
tility  to  the  rights  and  privileges  that  inhere 
in  the  freedom  established  by  thsit  Amend* 
ment,— 1  am  of  opinion  that  the  case  is 
within  *  5508,  and  that  the  judgment  should 
be  aiTirmed* 

For    these    reasons,    I    dissent    from   the 
opinion  and  judgment  of  the  court* 

77 


Supreme  Coubt  of  the  United  States. 


Oct.  Teu 


TERRITORY  OF  NEW  MEXICO  EX  REL. 
E.  J.  McLEAN  &  COMPANY,  Appt., 

V. 

DENVER    &    RIO    GRANDE    RAIIJtOAD 
COMPANY. 

(See  S.  C.  Reporter's  ed.  38-55.) 

Appeal — from    territorial    supreme    court — 
Federal  question. 

1.  A  controversy  as  to  the  constitu- 
tional right  of  a  territorial  legislature  to 
pass  a  specified  law  under  the  broad  legis- 
lative power  conferred  by  U.  S.  Rev.  Stat. 
§  1851,  involves  the  validity  of  an  authority 
exercised  under  the  United  States  within 
the  meaning  of  the  act  of  March  3,  1885  (23 
Stat,  at  L.  443,  chap.  355,  U.  S.  Comp.  Stut. 
1901,  p.  572),  §  2,  defining  the  appellate 
jurisdiction     of  the  Supreme  Court  of  the 


United   States  over  the  supreme  courts 
the  territories. 

Appeal — from    territorial    supreme    court 
amount  in  dispute. 

2.  Some  sum  or  value  must  be  in  di 
pute  in  order  to  sustain  the  appellate  juri 
diction  of  the  United  States  Supreme  Cou 
over  the  supreme  courts  of  the  territori 
which  is  conferred  by  the  act  of  March 
1885  (23  Stat,  at  L.  443,  chap.  355.  U. 
Conip.  Stat.  1901,  p.  572),  §  2,  without  i 
gard  to  the  sum  or  value  in  dispute,  in  cas 
involving  the  validity  of  a  treaty  or  statu 
of,  or  authority  exercised  under,  the  Unit' 
States. 

Appeal — from    territorial    supreme    court 
amount  in  dispute. 

3.  A  suit  in  which  the  matter  in  di 
pute  is  the  right  of  consignors  to  have 
consignment  shipped  by  a  common  earn 


Note. — As  to  Federal  question  as  sus- 
taining appellate  jurisdiction  of  Federal 
Supreme  Court  over  territorial  supreme 
courts — see  note  to  New  York  Foundling 
Hospital  V.  Gatti,  post.  254. 

On  judicial  notice — see  note  to  Olive  v. 
State,  4  L.R.A.  44. 

Inspection  laws  as  regulations  of  commerce. 

I.  In  general. 

a.  General  principles. 

b.  Illustrative   cases. 

1.  ^lerchandise   generally, 

2.  Food. 

3.  Intoxicating  liquors. 

4.  Vessels   and   cargo. 
II.  DiscriTninati')n. 

III.  Inspection  fees. 

The  constitutionality  of  state  legisla- 
tion regulating  the  importation  of  infected 
animals,  having  been  discussed  in  a  note 
to  Reid  V.  Colorado,  47  L.  ed.  U.  S.  108, 
is  not  herein  considered.  Nor  are  state 
quarantine  laws  discussed  here.  Ins]H>ction 
laws  have  reference  only  to  personal  prop- 
erty, and  are  inapplicable  to  free  human 
beings.  New  York  v.  Coinpagnie  G6n6rale 
Transatlantique,  107  U.  S.  59,  27  L.  ed.  383, 
2  Sup.  Ct.  Rep.  87. 

1.  In  general. 

a.  General  principles. 

So  far  as  commerce  with  foreign  nations 
is  concerned,  the  Federal  (^institution,  in 
article  1,  §  10,  expressly  reserves  the  right 
of  the  states,  subject  to  the  revision  and 
control  of  Congress,  to  enact  inspection 
laws  and  to  collect  the  amounts  necessary 
for  their  execution.  "We  think  the  same 
principle,"  said  Mr.  Chief  Justice  Fuller  in 
I'atapsco  (Juano  Co.  v.  I'oard  of  Agriculture, 
171  U.  S.  34o,  43  L.  ed.  IDl,  18  Sup.  a. 
Rep.  802,  "must  apply  to  interstate  com- 
merce." 

Inspection  laws  for  the  protection  of  the 
peojde  against  fraudulent  practices  and  for 
the  suppression  of  fraud  may  be  enacted 
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by  the  states,  although  such  legislation  h 
an  incidental  and  indirect  effect  upon  i 
terstate   commerce.     Ibid. 

A  state  inspection  law  must  not  substa 
tially  hamper  or  burden  the  oonstitution 
right,  on  the  one  hand,  to  make,  and,  on  tl 
other  hand,  to  receive,  an  interstate  shi 
ment.  Vance  v.  W.  A.  Vandercook  Co.  1' 
U.  S.  438,  42  L.  ed.  1100,  18  Sup.  Ct.  Re 
674. 

To  forbid  trade  in  respect  to  any  kno^J 
article  of  commerce  irrespective  of  its  co 
dition  and  quality,  merely  on  account  of  i 
intrinsic  nature  and  the  injurious  cons 
quences-of  its  use  or  abuse,  has  never  bet 
regarded  as  within  the  legitimate  scope 
state  inspection  laws.  Bowman  v.  Chicaj 
&  N.  W.  R.  Co.  125  U.  S.  465,  31  L.  ed.  7C 
1  Inters.  Com.  Rep.  823,  8  Sup.  Ct.  Rt 
689,  1002. 

Inspection  laws  act  as  well  on  import 
tions  as  on  exportations.  Green  v.  Sava 
nah,  R.  M.  Charlt.  (Ga.)  368;  Neilson 
Garza,  2  Woods,  287,  Fed.  Cas.  No.  10.09 
Pat'apsco  Guano  Co.  v.  Board  of  Agrtei 
ture, — supra. 

b.  Illustrative 


1.  Merchandise  generally. 

The  removal  or  destruction  of  infect io 
or  unsound  articles  was  said  by  Mr.  Chi 
Justice  Marshall,  in  Brown  v.  Maryland, 
Wheat.  419,  6  L.  ed.  678,  to  be  an  exerd 
of  the  power  of  inspection. 

The  state  of  Louisiana  may,  without  i 
fringing  the  commerce  clause  of  the  Fedei 
Constitution,  require  hay  offered  for  M 
at  New  Orleans  to  be  inspected.  State 
Fosdick,  21  I^.  Ann.  256.  See  alto  inf] 
III.,  Hay  Inspectors  v.  Pleasants,  23  I 
Ann.  349. 

A   municipal    ordinance    requiring    eoi 
sold  within  the  city  to  be  measured  by 
citv    inspector    is    a    valid   inspection    U 
Charleston  v.  Rogers,  2  M*Cord,  L.  495, 
Am.  Dec.  751. 

A  state  law  relative  to  the  exportation 
hid  ^  imported  from  Mexico  is  no  less  an  1 
spection  law  because  it  in  terms  provid 
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» dtfyoAtiQii  IhvoItcs  m  valuable  right, 
iBiifaimbii  In  m^wtf,  &nd  th?  reform  satis  - 
te  t^  requiretsients  of  tlie  nf*:  of  Mnrch 
n|^  USS,  eoQlerring  upoD  the  Supreme  Ct^urt 
r«f  Ibi  United  States  appellate  jUTi8<)ictJon 
i»^r  th«  »uprem**  courts  of  th*>  territories 
vtUkoot  rcgmrd  to  the  bued  or  value  in  dh* 
puU,  vhert  the  Tallditj  of  a  treaty  or  sttit- 
■1*  of,  or  authority  esterciset?  under,  the 
Oaitid  States  Is  involved. 
CSttUMi'ut    dotica  OA  imports  or  exports, 

C  Only  articles  importtMl  from,  or  ex- 
potted  teOf  foTci^  couotritis,  are  within  the 
poTtiew  of  U.  S,  Const,  art.  1,  $  10,  forhid- 
diojir  «nj  state,  without  the  ec>Ti3ent  of  Con- 
peiA  ta  hij  iiny  imposts  ot  duties  on  iiti- 

Krts  or  eitport*  exci'pt   what  may  Ue  iilmo- 
elT  new^sarj  for  executing  its  inspoetion 
ihrn* 


Evidenee^udicial  notice. 

5,  Judicial  notiee  will  lie  taken  hr  ihn 
Supreme  Court  of  the  Unite^l  Slates  of  the 
fact  that,  in  the  territory  of  New  Me^lro 
and  in  other  sitnilar  piirtw  of  the  \Ve«t, 
cuttle  ftre  reiiuired  to  be  briinded  iu  order 
to  identify  their  owners  hi  p.  and  that  they 
run  at  lar^^e  in  great  Bt  retches  of  t.H>uutry, 
with  no  other  nveans  of  determining!  their 
separate  ownership  than  by  the  brand  or 
marks  upon  them. 

Commerce — territorial      regulation — ^inspec- 
tion law* 

6*  The  prohibition  against  the  receipt 
by  common  earrierfl  for  tranflportatif>n  be- 
yond thL»  Umltn  of  thr  territory  of  hiden 
whmh  do  not  liear  the  evidence  of  inspection 
required  by  N.  M.  act  of  ^lart*h  19,  H*nU  is 
a  valid  exercise  of  the  police  p^^wer,  and 
does  not — there  being  no  eongreSiaional  legif- 
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TOch  hhtlfn  nped  not  be  in^ipoKf^d.  where 
ilklnf  which  m  required,  though  not  such 
n  ifiSf^ertion  n^^  is  umial  ond  en^itornary  in 
e€W  caies*  i§  nevertheless  an  actual  in- 
iy«?tian.  nuoh  as  proeurin^  a  cttrtifieate 
tsmiiyitiji  the  date  of  importation,  with  the 
e»w  of  the  Importer  and  owner  and  of 
li*  f*>r»nn  Jn  eharjje,  and  the  name  nF  the 
^Ur>'  wHti*  impsrrted.  to^>tht*r  with  the 
tMuilirr  of  hide^  and  the  description  of  any 
i(!*i^(J|fym|e  markfl  and  brands,  Neil  won  v. 
r*»rn*.  supra. 

It  ji  no  (ibjfetion  to  the  validity  of  a 
•Ut*  ii!jiiul<«  making  it  unlawful  to  carry 
m{  ui  the  state  any  hojrs heads  of  tobacco 
nia*il  in  th<*  «tatp  unlei^i*  such  hogsheads 
iiltl[  hjive  lM*en  ins[weted,  paasesi,  and 
Birited  a^t^^-ably  to  it«  proviRioijiS,  that  it 
t  Tfqniff*  ihe  artft'l'*9  to  be  brouj^bt  to  a 
^     tlifc  wii^hou****  inntrttd   of   HeT(din<»   sm   of- 

ififff  t^i  them.  Turner  v.  Maryland.  HJ7  U. 
a  38,  *T  L.  ed,  37r*.  2  Sup.  €t"  Rep.  44. 
Tl»  Wi^fcinsin  grain  inspei^tion  law 
ffliich  Atte^npts  to  di^strw  the  Inspection 
mtpTn  of  Minnesota  by  ohHtructing  or  pro-' 
T«itbier  delivery,  stora!*e,  or  resbipment,  ex- 
^t  M  the  Wise^insin  ^Vfitem,  is  an  un- 
B*n*tit«tional  re*rntation  of  interstate  com- 
m^re?  Clol»e  Elevator  C^*  v,  Andrew,  144 
Fed.  S7L 

2.  Food. 

A  Uw  providing  for  the  inspection  of 
inimaJs  wbf^se  meats  are  desii^ed  for 
bDmin  frtod  ennnot  be  re^rarded  as  a  right- 
M  exertion  of  the  police  powers  of  the 
Ktite  if  tbe  inspection  premier) bed  ia  of 
«i«h  eharacter*  or  ia  burdened  with  such 
«Mn!rtions,  as  will  prevent  altogether  the 
intmitiction  Into  the  state  nf  sou  ml  meats, 
thf  iin  f?*irt  of  animals  alaupfbtered  in  othi?r 
ftates.  Minnesota  v.  Barber,  13ft  U.  S*  313. 
^  L  ed.  455.  :i  Inters.  a>m.  Rep.  185,  10 
Sep.  Ct.  Rt^p.  mi 

A  state  statute  which  requires,  as  a  con* 
ditifin  of  Kale  within  the  state  of  fresh 
'"«*»i«  iM**nded  for  bnomn  con  sumption, 
tbat  th?  animaU  from  which  ^uch  me^ta  are 
tAten  shfcU  have  been  inspected  in  the  state 
^^h'ln  twenty-four  honra  before  being 
2»3  IT.  8.      ' 


slanghterefL  is  an  unconstitutional  re^ila* 
tion  of  interstate  eommeree.  Swift  v,  Sut- 
phin,  2  Inters.  C^m.  Rep.  6"iti.  39  Fed.  630; 
Re  Ch  rial  inn.  39  Fed.  OaO,  note;  Minnesota 
V.  Barber,  130  U.  S.  313,  34  L.  cd.  455.  3 
Inters.  Com.  Rep.  \m,  10  Sup.  Ct.  Rep.  852, 
Affirming  3fl  Fed.  fl4L 

A  similar  Btatute  which  differs  principally 
from  the  Minnesota  law  in  fixing  forty- 
eipfht  houn?  as  the  time  limit  before  ftlauj^h- 
terjng  wit  bin  which  the  inspection  in  tlio 
wtati*  must  he  made  was  held  to  be  an  in- 
vnlhl  regulation  of  interstate  commerce  in 
Schroidt  V.  People,  18  Colo.  78.  31  Pae.  4y3. 

A  state  statute  which  requires  insf^ction 
of  all  fresh  meat  Blau«»htered  1 00  milt^a  or 
more  from  the  plaee  of  sale,  and  exacts  a 
fee  of  1  cent  a  piiund  therefor,  is  a  re':^iji lo- 
tion of  interstate  eommeree  tieycmd  the 
atate  to  establish.  Brimmer  v.  Kebmari,  138 
If.  8.  78.  M  L.  cd.  862,  3  Inters.  Com.  Rep. 
485,   11  Sup.  Ct.  Rep.  213. 

The  selling,  o^Tering*  or  exposing  for  sale, 
in  any  city  in  the  slate,  of  freab  meat  In- 
tended for  human  consumption,  which  has 
not  been  insfk^cted  alive  within  the  eounty, 
cannot  be  penal ixcd  by  the  stati?  without 
interferioK  with  intprstate  commerce.  Har- 
vey V.  Huffman.  30  Fed.  646. 

Municipal  ordioanccs  which  require  an  in- 
spection of  animals  who^e  meat  is  intended 
for  human  consumption*  as  well  as  an  in- 
spection of  the  meat  after  slaughterin?T, 
and  require  the  Blaughteriujx  to  be  done 
within  one  mile  of  the  city  limits,  have  the 
effect  of  preventing  interstate  trafiic  in 
dressed  meat,  and  therefore  violate  the  com- 
merre  clause  of  the  Feileral  Constitution. 
Ex  parte  KTeffer,  40  Fed.  300. 

A  state  cannot  make  it  a  misdenieanor  to 
sell  cattle  and  sheep  without  inspection  Iw- 
fore  slaughtering  within  the  atatet  and  au- 
thorize cities  to  appfdnt  inspectors  for  that 
purpose.  State  v.  Klein.  12fl  Ind.  58,  3  In 
ters.  Com,  Rep    573,  25  N,  K.  873. 

A  state  Btatute  which  nuikes  It  unlawful 
to  ship  to  or  from  any  part  o|  the  stata 
anv  careass  of  a  calf  unions  a  tai?  i«*  at* 
taelif^d  containtu'i  certain  information,  ii" 
elmling  the  age  of  the  calf  when  ikugh- 
tertHl.^is  not  a    reculntion   or  interferenea 
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tiifUin  ^/»v^rinjf  the  «ijlij*-<"t,  nml  mnkinfjr  a 
tliilt-rt'nf.  pr^ivMi^'R  violate  t.h*  mmm*?rw? 
*\m\i<4'  ttl  iht'  Vt'f\f*rfi\  rVirmti  tilt  ion.  althoiijrh 
hid"4  not  off*T*-'l  for  transportation  are  not 
ri't\*nr*'t\  to  ^>*•  In^ji^rfttwl  aftftr  thirty  days  in 
Hi.iii^ht«'rhoiM«-<4,  anrl  not  at  all  outride  of 
tlif^  4luii{;hlfrhou<4<;H,  ami  although  the  inci- 
iliiiliil  t'i\rii  ni  thf  «tatiit»r  may  l>»r  to  levy 
a  tn\  ii[xin  thi»  Huim  of  property. 
C(>:n:nercR'territorUI  legislation— inapcc- 
tion  it*ty 
7.  The  nnioiifit  of  the  fci-  imposed  by  X. 
M  nrl  of  Mnrrh  10,  IHOI,  for  the  insp^rtion 
of  hid»"«  offered  for  trimsfMirtation  beyond 
i)u'  liiriitK  of  I  he  territory,  does  not  render 
thiit  Hfiitiite  if  otherwise  valid — repiijjnant 
to  I  hi-  roinmeree  eiaiim*  of  the  Federal  Con- 
hill  III ififi,  where  it  is  not  so  unreaHonable 
and  dirtproportionate  to  the  services  rendered 
as  to  chiilleii^e  the  ^'ood  faith  of  the  law. 

[\o.  IS.) 

AiiiiH-d    Miinh   M,   ir>,   IWm.     Decided  Octo- 
ber ir*.  imn>. 


APPEAL  from  the  Supreme  Court  of  tl 
Territory  of  New  Mexico  to  review 
judj^ent  which  affirmed  a  judgment  of  tl 
District  Court  of  Santa  Fe  County,  in  th: 
territory,  sustaining  a  motion  to  quash  i 
alternative  writ  of  mandamus  to  comp 
a  common  carrier  to  receive  for  transport 
tion  beyond  the  limits  of  the  territory  hid 
which  did  not  bear  the  evidence  of  inspc 
tion  required  by  the  territorial  laws.  A 
firmed. 

See  same  case  below,  12  X.  3kl.  425.  78  P» 
74,  79  Pac.  295. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  B.  Childers  ar^rued  the  oaut 
and,  with  Mr.  T.  B.  Catron,  filed  a  fcri 
for  appellant: 

The  Xew  Mexico  statute  under  consider 
tion  is  not  an  "inspection  law.*' 

Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  e 
23;  Brown  v.  Maryland,  12  Wheat.  419, 
L.  ed.  678;  New  York  v.  Conipagnie  G^n^ra 


with  hit erMt lite  eoiiinieree,  but  is  a  reason- 
ahli*  KM'n'im*  of  tin*  |Mdiee  power  to  protect 
(h«'  iirnph'  of  the  Htute  a^^uinnt  the  sale  of 
iMiwlioh"4itnir  food.  Peoplr  v.  Hishopp,  44 
Mi>*e.   \\\  Nl»  N.   Y.  Supp.  709. 

A   iitntr   Mtatute  under  which   every   pre- 
pjurd  mticle  uied  for  food,  drink,  tlnvorinjr, 
or  coiidiiiieiit   by   inun  or  donieHtie  animals, 
whrthrr  siiniilo.  ini\ed.  or  compound,  is  n»- 
qiiirrd  lo  Im»  niiuked  with  the  true  mime  of 
thr    iiuinuhii'tUMT   and   the   looatit^ii   ot'  the  I 
liu'li»i\\    whno  it   if*  prepared,  *»*»nstitutes  an  ■ 
uiuriisntiiiblo     interlereui"**     >>illi    inlorstato  ; 
and     foirij'.u     eoiMinnve.      .lewi'tt     l»nw.     & 
.Ii'f^rll    V    Snnnl    t  S.  IV^    lo:»  N.  W.  :;IS. 

If  II  tlroi'vtowu  i»rdiua«vo  providinjr  tor 
i\\%*  ui-.|M'\'liou  ol"  iKuir  ooul\l  bo  dtvmevl  ap-  j 
l»l»*jiMr  \o  i\  shipiiuMit  in  transit  between 
n  point  in  tho  ^tate  of  Maryland  to  the  oily 
^•t  Ni'w  Voik.  it  wouUl  vii»late  the  oo mine rve 
oliui*!'  oi  thi*  I'Vvloial  i'oM'iiituiiou.  Go\»rsro-  . 
t*»\\u  \     l>:i\uKoii.  li  l>.  VV  -7S. 

V\\v  iiivv'inploionesH  auvl  ineiUoieiU'V  of  tho 
iii»ipi*otion  \»i  il\»ur  pv\»x  IvUnI  for  by  a  "itato 
utiitnt^'  i,n-40H  iu»  x{U04tion  an  to  its  \iili-lity 
UMd\'i  tho  \tMniiioioo  v*Uui'»o  of  tho  Vovioral 
\\>ii^iilulioii  U!o\ov  V  K\»ur  In'^ivotv^r*. 
I<    l\sl      U'i 

Siv  H\i|M:».  I    b.  I.     k«lobo  Kloxutv^r  Co.  v.  ^ 

\i\d'\'\\   U4  iva  s:i 

>    I «  u» \  t v\i^  Ml;;  1 :  .;xio "^ 

V  M«M}»v!p.i!  *M.I'"r'vv  w*vo'>  ^'^''-'V:*  :o  » 

^l«*V»!''      **,l\'*»*     •'...■..      -|..  .,»,}     .4-  5     •••^•.N--'.* 

b\  .**•••  N  .*■■/'.»'.  I!*.*  ?o"f"**  ■"^•*  rw'^'-'-i"' 
o'    t  "»'"  i"   x>'**'t*."' vi ".   ."•  '. o  ''"..•*  ■■  «     '  '" 

\*»,-  *.'\  ..'X   !s .v'    •*.   \\'>.--   .i"'*-    >•  *: : 

«      »«'•       ■     J    ■■     '»\      .» .*". .!■■   '      *■•- 

*  f. ;"»'  'M^-v.*^-  .» x-,-t  ♦'•..••• 
*  I  \»     \\     ■          •  '.•"»    "  •      ^  •  '"  i    •         •     :■ v*"vv 

^    ►     ,.■     '  •     V  .  :  ..  ,      ,^'  ..  ^  .    .'^••» 

V  *:  *     •    -    «    .•   x'    ;'.  ••      ■••       '.i    1  ■>     .■•  ■rf'V-.'T 


carrier  from  bringing  within  the  state  ar 
intoxicating  licjuors  from  any  other  sta 
or  territory  without  first  having  the  ce 
titioate  of  the  county  auditor,  therein  r 
quired,  that  the  consignee  or  person  i 
whom  the  liquor  is  to  be  transported 
authorized  to  sell  intoxicating  liquor 
such  county,  burdens  interstate  commer 
and  is  not  sustainable  as  an  inspection  la' 
Bowman  v.  Chicago  &  X.  W.  R.  Co.  125  1 
S.  46.'>,  31  L.  ed.  700,  1  Inters.  Com.  Re 
S23,  8  Sup.  Ct.  Rep.  680,  1062. 

A  requiriMuent  that  a  sample  shall  I 
'iont  in  advance  for  inspection  before  I 
t»^xioating  liquors  are  brought  into  tl 
state  cannot  l>e  supported  as  an  inspect  it 
law:  but  suoh  law  must  at  least  provi< 
for  some  inspection  of  the  article  impi>rte 
Vance  v.  W.  A.  VanderciM>k  Co.  170  V. 
43S,  42  L.  ed.  1100.  IS  Sup.  Ct.  Rep.  674. 

A  state  statute  whioh  abs*Wute!y  pr 
hibits  the  iin[»«^rtation  of  intoxicatii 
liquors  by  privat**  citizens  for  their  ov 
us*\  reganlless  of  their  purity  or  impurit 
cannot  be  sustaineii  as  an  inspection  la 
Uvause  it  o*r4^?vker»  the  state  chemist  ' 
pas*  up-m  tho  "a!ooh«"»lic  purity"  of  ii 
portations  by  the  state  functionaries  wl 
are  a!. '•Tie  permitted  to  impi>rt  such  liotio 
into  th^  s-at'V  S*vtt  v.  Donald.  1*>  L. 
3i«.  41  L.  ed.  6;^J.  17  Sup.  Ct.  Rep.  245. 

l"*-:-  Wils-n  dw't  of  Auarust  S,  lS9i\  an 
>vs  !i:o\k*a:iD^  Iiqu-?ps  arriving  in  tl 
s-a":.?  :o  !aw*  eni^ted  by  *uch  state  'in  tl 

V  ■sTJi:'*  "-rAV::.*  inip».>iinz  in  iasp«rtM 
...^  •:•;."  V"'-  r  .:ci-?r  Tsiz  Uqu^^rs  shipp 
■'-"-:  :':.'-  sra:-*^  into  :bat  «tate.  and  hie 
:"'«.'r-  - -r  *,i:.»  ±rA  .^^Tiirispcioa  therei 
—  :s".  a-'t'-:^*!  r Til- :•:!=.;  x  revenue,  ai 
-.'C  -r- -.'i:  -^  :  :•  xa  x.:-«rit:e  inspect u 
'v  :.^-r.,j,i  i-.i  ;r.a.:  >T  -rit?  «Ej.:#  "in  the  cxc 
:.'te  .'■■  *:*  •;»  '.■^  ?•:  v-r>^.'  v.-ain  th*  nem, 
...^  -  ♦  .i    |..-.    -T=!t;rv    "lie    ji;rw*t    Sta 

i.iL-^    JAS    :- iH  ■:.  AS  a  mJiii  pi^iw  rescvl 


im 
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Tfiinliiiit^ae,  lOT  U.  8.  ei,  27  L,  ed, 
m.  t  $n^*  Ct.  Rep.  SI;  l^isy  v,  Hardin, 
m  r  S.  112,  a*  L.  ed.  133,  3  Inters. 
Ofr  E*p^  36.  10  Sup,  Ct.  Rep.  m\ ;  Clints- 
ua  V,  Northrop,  8  Cow.  45;  10  Am,  ^ 
bf.  Sor  IjiW,  p,  808»  And  note;  Mugler 
r.  Ikiiw*  123  U.  8,  623,  31  L.  etl.  205,  S 
Sip.  Ct  Es]!.  i73. 

Ajtk]f#  c^imoi  be  specially  taxed*  iim- 
fHf  bj  fffA*on  of»  or  beoiuse  of,  their  in- 
bi&dfd  eiportntton. 

Cbe  V.  Ernil,  116  U.  S.  525,  2fi  L.  ed. 
:i8,  fl  Sap.  Ct.  Rep.  475]  Turpin  v.  Bnt- 
^.  U7  U.  a  506,  29  L.  ed.  089,  0  Sup. 
Ct.  K<^|.  835:  Cornell  v.  G>jne,  192  U,  S. 
la,  4N  L  od.  507,  24  Sup.  Ct.  Rep.  383. 

Tk*  mpomf  a  di^crirnifiuting  and  ape1^ia! 
tki  on  tbp  property  of  ona  ctaaa  of  cltizcufl, 
M  upas  btitchr*r$  or  hide  dealers,  or  upon 
ottp  ktai  tit  property^  as  upon  hides,  to 
pree«d  tht  property  of  another  c^Iebb  of 
<tt)7»iiR.  a«  cattle  raiders,  or  another  kind 
«f  pniptfrty.  its   cattle,    is    in  violation    of 


fundamental  principlei  of  government  and 
natural  right. 

1   Tucker,  Const.  77. 

The  Hew  Mexico  statute  in  queation  is 
not  a  reaaonable  law,  properly  devised  for 
preventing  the  evil  at  which  it  may  be 
airnedi  if  it  is  aimed  at  any  evil;  and  not  so 
devised  as  to  no  more  than  effectuate  that 
purpose. 

Law  ton  v,  Steele,  152  U.  S.  137,  38  L. 
ed.  388,  14  Sup.  Ct.  Rep.  499;  Henderson 
V.  New  York  (Henderson  v.  Wickham)  92 
U.  S.  md,  23  L.  ed.  543;  Hannibal  &  St. 
J.  R.  Co.  V.  nusen,  95  U.  S.  4G5,  24  L, 
ed.  527;  Chy  Lung  v.  Freeman,  92  U.  8. 
275,  23  L.  ed.  550-  Lake  Shore  &  M.  S.  R. 
Co.  v.  Ohio,  173  U.  S.  300,  43  L.  ed.  707, 
10  Sup,  Ct.  Rep.  465;  Brimmer  v.  Rebman, 
13S  U.  S.  78p  34  L.  ed.  802,  3  Inters.  Com. 
Eep.  485,  11  Sup.  Ct.  Rep.  213.  3  Intern 
Com.  Hep.  126.  41  Fed.  867;  Walling  v. 
Michigan.  110  U:  S.  44G.  29  L.  ed.  691,  6 
Sup,  Ct.  Rep.  454. 


tian,  u\  mach  6f  the  statute  as  imposea  the 
Mn  fH  mx  beer  of  domestic  manufaeture, 
•Iff  tht  objection  that  it  i**  a  revenue 
lAiiin*,  and  not  an  inspection  law.  Pabat 
hvwm  Co.  V.  Crt'nshaw,  IDS  U.  S.  17,  49 
L  fld.  m,  25  Slip.  Ct.  Rep,  552. 

in  lo^pe^tioii  law  t^oacteil  by  a  state  ^in 
Uit^^ierciBe  of  its  police  powers,"  within  the 
tttJiin*  of  the  Wilson  act*  is  mot  void  as 
u  iititrferenee  with  interstate  commerce 
yamt  it  operates  to  deter  shipments  into 
tifiUte    rbid. 

latfniaie  commerce  in  intoxicating 
li^oor?  ii  not  unlawfully  burdened  by  an 
inyppdion  law  enacted  by  a  state  *'in  the 
«ierdse  of  its  police  powerf!/*  within  the 
a«tn!n^  of  the  Wilwon  act.  because  the 
ilatat^  doe«  not  prrivide  for  an  adequate  in- 
i|)^»nTi,  and  imposes  a  burden  beyond  the 
s«t  of  inspeetion.    Ibid. 

4.  V^easeta  and  cargo. 

A  ittte  statute  which  provides  for  the 
Ap^mtment  of  a  ganger  for  the  port  of 
mn  FfRneiftoo,  whose  compensation  is  to  be 
^nted  from  the  fees  charged  for  in  spec- 
tiAtL*,  is  not  an  unconHtitutional  regnta- 
tiun  nf  eommerce.  Addison  v.  Saulnier,  19 
CiL  83. 

A  st«t&  statute  providing  for  gauging  any 
ttal  or  coke  boat  or  barge  in  a  port  of  the 
*^>t«t  with  a  fee  to  the  ganger,  does  not 
J!akf-  an  EmcoQstitutional  regulation  of  in- 
testate commerce.  Pittsburg  &  S.  Coal 
€o.  r.  Louisiana,  lo6  U.  S.  590,  39  L,  ed. 
544.  S  Intere.  Cbm.  Rjep.  18,  15  Sup.  Ct,  Rep. 

A  St  Ate  statute  couf erring  upon  the  mas- 
t«r  md  wardena  of  the  port  of  New  Or- 
l*wii  &  monopoly  of  surveying  the  hatches 
of  leagoiBg  v^ela  arriving  at  that  port, 
*nd  of  surveying  damaged  goods  on  board 
widi  Tesaela,  impose  a  burden  on  com- 
<>c^  aad  is  in  no  s^ense  sustainable  as  an 
W  g.  1.  u,  S.,  Book  51,  fi 


insp«etion  law.     Foster  v.  Master  &  War- 
dena,  94  U.  S.  246,  24  L.  ed.  122. 

If  Louisiana  had  the  power  to  legislate 
re?4pecting  the  inspection  of  vessels  engaged 
in  interstate  commerce,  such  legislation 
ceased  to  operate  after  the  passage  by  Con- 
gress of  the  act  of  July  7,  1S38,  to  provide 
for  the  better  security  of  the  lives  of  pas- 
sengers on  vessels  propelled  by  steam. 
Caldwell  v.  St.  Louis  Perpetual  Ins.  Co.  I 
La.  Ann.  85. 

IL  DijaGrimlnation. 

Uniformity  is  an  essential  of  an  inspec- 
tion law.  Hence,  a  statute  relating  to  the 
inspection  of  lime,  which  only  affects  lime 
manufacture  within  the  state  or  im^ 
ported  from  Maine,  violates  the  commerce 
clause  of  the  Federal  Constitution,  and  is 
not  sustainable  as  an  inspeclion  law. 
Higgins  V.  300  Casks  of  Lime,  130  Mass.  L 

A  state  cannot,  under  the  guise  of  en- 
acting inspection  laws,  make  disertrainationa 
against  the  products  and  industries  of  an- 
other state  J  in  favor  of  its  own  products 
and  industries.  Voight  v.  Wright,  141  U. 
S,  fl2,  35  L.  ed,  038,  11  Sup.  Ct.  Rep.  855. 
See  also  cases  cited,  supra,  I.  b,  2. 

A  state  law  which  subjects  flour  brought 
into  that  state  from  other  states  to  an  in* 
spection,  and  exacts  a  fee  therefor,  cannot 
be  sustained  as  a  inspection  law,  where 
flour  made  in  the  stale  need  not  be  in- 
spected before  offering  it  for  sale.    Ibid. 

Whether  a  state  statute  establishing  a 
board  of  flour  inspectors  at  a  certain  port 
to  inspect  all  flour  coming  there  "for  sale" 
discriminates  in  favor  of  persons  importing 
Hour  for  their  own  uise,  and  hence  is  an 
unautboriKed  interference  with  interstate 
or  foreign  commerce,  is  so  doubtful  that 
a  demurrer  to  a  bill  to  enjoin  its  enforce- 
ment win  be  overruled,  to  allow  proof  of 
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A  statute  may  be  void  bv  reason  of  its  ' 
operation,  although  valid  on  its  face.  j 

Poind  ex  ter  v.  Greenhow.  114  U.   S.  295,  , 
29  L.  ed.  185,  5  Sup.  a.  Rep.  903,  962. 

A  specific  tax  obliging  mining  compa- 
nies to  pay  more  upon  mineral  obtained 
in  the  state,  and  exported  before  it  is 
smelted,  than  on  that  which  is  smelted 
within  the  state,  is  a  tax  on  interstate 
and  foreign  commerce,  and  is  void. 

Jackson  Min.  Co.  v.  Auditor  General,  32 
Mich.    488. 

The  law  in  question,  in  charging  a  fee  of 
10  cents  per  hide  for  an  inspection  made, 
as  we  contend,  at  the  port  of  shipment, 
where  hides  must  be  assumed  to  be  in  ex- 
istence in  shipping  quantities  or  car-load 
lots,  imposes  a  charge  which  is  apparently 
largely  in  excess  of  the  cost  of  such  inspec- 
tion. 

American  Fertilizing  Co.  v.  Board  of  Ag- 
riculture, 11  LJIA.  179.  3  Inters.  Com.  Rep. 
632,  43  Fed.  «09;  Patapsco  Guano  Co.  v. 
Board  of  Agriculture,  171  U.  S.  345,  43  L. 
ed.  101,  18  Sup.  a.  Rep.  862. 

This  statute  imposes  the  burden  of 
inspection,  and  the  payment  of  10  cents 
per  hide,  only  upon  hides  offered  to  a  com- 
mon carrier  for  shipment  to  a  market  with- 
out the  territory. 

Voight  V.  Wright,  141  U.  S.  65,  35  L.  ed. 
639,  11   Sup.  Ct.  Rep.   855. 

The  validity  of  the  act  of  the  legislative 
assembly  of  the  territory  of  Utah,  making 
the  office  of  the  auditor  of  public  accounts 


elective  by  the  joint  vote  of  tiM  tw« 
of  the  legislative  assembly,  was  a 
question  in  Clayton  ▼.  Utah,  I3S  U. 

33  L.  ed.  455,  10  Sup.  a.  Rep.  190,  a 
court  took  jurisdiction  of  the  ease. 

In  Gough  V.  Curtis,  134  U.  S.  36 
ed.  945,  10  Sup.  Ct.  Rep.  573,  whid 
mandamus  proceeding,  the  vmlidity 
acts  of  a  territorial  legislature  was 
upon,  althou^  no  money  judgmenl 
ever,  exclusive  of  costs,  eonld  ha^ 
in  the  record. 

See  also  United  States  v.  Lynch. 
S.  286,  34  L.  ed.  702,  11  Sup.  a.  Ri 
Maricopa  &  P.  R.  Co.  ▼.  Arizona,  U 
350,  39  L.  ed.  449,  15  Sup.  Ct.  Rep 

Messrs.  Charles  A.  SpiesB  and  A.  C 
ben   argued   the   cauae,   and,   with 
J.  Leahey,  filed  a  brief  for  appellee: 

This  court  has,  in  nnmerona  caai 
that  it  was  without  jurisdiction  to 
judgments  such  as  this  one,  when 
drawn  in  question,  not  the  validit 
statute  of,  or  authority  exerdaed 
the  United  States,  but  the  validity 
thing  done  or  act  performed  by  1 
thority. 

Snow  V.  United  States,  118  U. 
30  L.  ed.  207,  6  Sup.  a.  Rep.  1059 
more  &  P.  R.  Co.  v.  Hopkins,  IX 
210,  32  L.  ed.  908,  9  Sup.  a.  Rep.  50 
ingar  v.  Hirtupee,  6  Wall.  258,  Ifl 
8-29;  United  States  v.  Lynch,  1S7  U, 

34  L,  ed.  700,  11  Sup.  a.  Rep.  114;  C 
V.  United  States,  146  U.  S.  533,  31 
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its  operation.  Glover  v.  Flour  Inspectors, 
48  Fed.  348. 

A  state  tobacco  inspection  law  is  not  an 
unconstitutional  regulation  of  commerce  be- 
cause it  permits  the  exportation  of  tobacco 
in  hogsheads  by  persons  who  pack  it  in  the 
locality  where  grown,  when  marked  with 
the  owner's  name,  without  opening  the 
hogsheads  for  the  internal  inspection  re- 
quired if  otherwise  exported,  or  because  it 
does  not  npply  to  tobacco  which  is  to  re- 
main in  the  state,  as  to  which  the  state 
laws  only  prescribe  that  it  shall  not  be 
passed  or  accounted  lawful  tobacco  unless  it 
is  packed  in  hogsheads  of  a  specified  size. 
Turner  v.  Marvland,  107  U.  S.  38,  27  L.  ed. 
370,  2  Sup.  Ct'.  Rep.   44. 

Discrimination  against  interstate  traffic 
was  unsuccessfully  urged  in  New  Mexico 
EX  REL.  McLean  v.  Denveb  &  R.  G.  R.  Co. 
to  invalidate  a  territorial  statute  for  the 
inspection  of  hides,  which  does  not  require 
hides  not  offered  to  a  common  carrier  for 
transportation  beyond  the  limits  of  the  ter- 
ritory to  be  inspected  after  thirty  days  in 
slaughterhouses,  and  not  at  all  outside  of 
slaughterhouses. 

An  inspection  law  imposing  a  burden 
upon  interstate  commerce  is  not  to  be  sus- 
tained simply  because  it  applies  alike  to  the 
people  of  all  the  states,  including  the  people 
of  tha  itate  enacting  it.  Minnesota  v.  Bar- 
8S 


ber,  136  U.  S.  313,  34  L.  ed.  455,  3 
Com.  Rep.  185,  10  Sup.  a.  Rep.  862 
mer  v.  Rebman,  138  U.  S.  7&  34  L. 
3  Inters.  Com.  Rep.  485,  11  Sutf.  C 
213. 

m.  Inspection  fees. 

Whether  the  prescribed  feet  i 
muneration  are  excessive  teemt  t 
question  more  properly  for  Oongrm 
for  the  courts,  if  the  law  ia  reSly 
spection  measure.  But  the  ehargea 
so  unreasonable  and  disproportionate 
services  rendered  as  to  justify  the  « 
invalidating  the  statute  as  not  ena 
good  faith  as  an  inspection  law.  Ne 
Garza,  2  Woods,  287,  Fed.  Gas.  No. 
Patapsco  Guano  Co.  v.  Board  of  Agrl 
171  U.  S.  345,  43  L.  ed.  191, 18  Sup.  ( 
862;  New  Mexioo  kz  ibl  Molxair  ^ 
VEB  &  R.  G.  R.  Co. 

A  state  license  tax  on  the  privi 
selling  fertilizers  cannot  be  upheld 
inspection  law  in  respect  to  fei 
brought  from  another  state,  wh 
amount  of  the  tax  ($500  per  annun 
excess  of  what  is  required  for  the  ] 
of  inspection,  and  the  proceeds  are 
to  other  uses.  American  Fertilising 
Board  of  Agriculture,  11  UK.A.  ITS 
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Hkw  Mexico  m%  bel.  McLigaji  v.  jIe^tveb  ft  K..  G.  H*  Co. 


IttTt,  U  Btf^.  <%.  Rep.  184;  S^uth  OaroHna 
f  SejmoUT  (United  Btfttea  ex  t^\.  Snutli 
(iyolJiiB  V.  Seymour)  152  U.  S.  353.  38  L. 
lire  14  Sup.  Ct,  Rep.  mi;  Linford  v. 
Wim.  l.>5  U.   S.   503,  30   L.   ed.  233,   15 

[tt  r»n1<^f  to  gugtniTi  th^  appellatt*  juris- 
IMiiin  of  thl!^  court  the  matter  m  dispute 
ftnit  ha  VI!  bOT*ii  monej,  or  sometliing  the 
filw  ^f  tFliicli  can  be  estimated  in  raonej, 

FfTrrne  v.  Slack.  164  F.  S.  452,  41  L. 
id.  510.  IT  Sup.  Ct.  Rep.  19*  Durtiani  v.  Sey- 
mmr,  101  U,  S.  235,  40  L.  ed„  fl32,  10  Sup. 
Ct  RiT>,  452;  Kurtu  v.  Momtt,  115  U.  S. 
lSli*»  L  «^.  45S,  6  Sup.  a.  Bep.  148;  Caf- 
fr*r  t.  Oklahoma,  177  D.  S,  316,  44  L.  ed, 
?»,  SO  Sup-  Ct.  Kep.  604;  Do  KraiTt  v.  Bar- 
mj,2  Bbek,  704,  17  L.  ed.  350;  Re  Clmp- 
&UI,  \m  O,  a  211,  39  L.  eti  401,  15  Sup, 
Q.  Rfp.  331 ;  Ctobs  v.  Burke,  140  U.  S.  82, 
id  L  isd.  8»6,  13  Sup.  Ct.  Rep.  22;  Re  Heath, 
144  C.  S.  92,  36  L.  ed.  358,  12  Sup.  a.  Rep. 
(U;  Fsruswortb  v.  Montana,  12!)  D.  S, 
1M,32  L  ed  616,  9  Sup.  Ct.  Rep.  253;  Sin- 
tUir  T.  District  of  Columbia,  192  U.  S.  16, 
18  L  ed.  322,  24  Sup.  a.  Rep.  212;  WasU- 
ingkjo  A  G.  R,  Co.  v.  Diatriet  of  Columbia, 
1«  U.  S.  227,  36  L.  ed.  951,  13  Sup.  Ct. 
Rf^,  64;  Chapman  v.  United  States,  164, 
U,  S.  436,  41  L.  ed.  504,  17  Sup.  Ct.  Rep.  7B, 


self  mast  carry  with  it  the  el&mentft  wliieb 
confer  jurisdiction. 

Elgin  V.  Marghall,  106  U.  S.  578,  27  L.  ed. 
249^  i  Sup.  Ct.  Rep.  4S4;  Bruce  v.  Manches- 
tor  k  K.  R.  Co.  117  U.  S.  514,  29  L.  ed, 
990,  6  Sup.  Ct.  Rep.  849;  Durham  v.  Sey- 
mour, 191  U.  S,  235,  40  L.  ed.  6S2,  16  Sup. 
Ct.   Rep.  452. 

All  inspection  laws  which  operate  upon 
perj^onal  propt^rty  at  a  period  when  such 
property  is  not  interstate  commerce,  or  not 
foreign  commerce,  as  a  matter  of  course 
do  not  come  in  collision  with  the  commerce 
clauses  of  the  Federal  Cotistitution. 

Patapseo  Gu«no  Co.  v.  Board  of  Agri* 
culture,  171  U.  S.  345-357,  43  L.  ed,  191^ 
195,   18  Sup.  Ct.  Rep.  862. 

There  h  complete  analogy  between  the 
caise  at  bar  and  the  case  of  Turner  v, 
Marykni!,  107  U.  8.  38,  27  L.  ed.  370,  2 
Sup.  Ct.  Rep.  44. 

This  court  has,  in  numerous  cases,  flif- 
ferentiated  between  legii?lative  acts  opera- 
ting upon  intersitate  or  foreign  commerce^ 
and  such  acts  which  act  upon  articles  about 
to  become  interstate  commerce. 

Coe  V.  Errol,  116  U.  S.  517,  29  L,  ed. 
716,  6  Sup.  a.  R*?p.  475;  Diamond  Match 
Co.  T.  Ontonagon,  188  U.  S.  82,  47  L.  ed- 
394,  23  Sup.  Ct.  Rep.  286. 


This  court  has  abo  drawn  a  diatinction 

The   collateral    effect    of    the    judgment  I  between  'Articles  manufactured  for  export 

tiiDfiot  be  inquired  into  in  this  inquiry  for  j  or  intended  to  be  exported  to  another  state, 

U»  jvurpo^e   of    determining   whether   this    and  interstate  commerce  in  auch  articles." 

mtt  has   jurisdiction.    The  judgment    it-  ]      Kidd  v.  Pearson,  I2B  U.  S-  1,  32  L.  ed. 


tera.  Cbm.  Rep.  532,  43  Fed.  609.  See  also 
mpnt,  I-  b,  ^^^Brimmer  y.  Rebman,  138  U. 
fi.:S.34  L.  ed.  862,  3  InterB.  Com.  Rep.  485, 
11  S«pr  a.  Rep,  213. 

rW state  inspection  fee  of  25  cents  per  ton 
oo  commercial  fertilifjera  ia  not,  as  applied 
(iths"  to  foreign  or  interstate  commerce?,  so 
k  cieesa  of  what  is  necessary  to  pay  the 
6«t  of  aji&lysis,  salariea  of  inspectorB,  cost 
^  tigs,  and  other  charges,  as  to  justify 
tlie  imputation  of  bad  faith  and  show  tnat 
it  is  not  a  proper  exercise  of  the  police 
power.  Patapsoo  Guano  Co.  v.  Board  of 
Agriculture,  supra;  State  ex  rel.  Goodwin 
T.  Caraleigh  Phosphate  &  Fertilizer  Works, 
119  N.  C.  120,  25  S.  E.  795.  See  also  supra, 
I.  b,  3,— Pabst  Brewing  Co.  v.  Crenshaw, 
198  U.  S.  17,  49  L.  ed.  925,  26  Sup.  a.  Rep. 
552, 

A  state  statute  requiring  persons  desir- 
bg  to  sell  fertilizers  in  the  state  to  fur- 
nish a  sample  for  analysis  and  test  of  its 
<lQaIity  at  the  state  experimental  station 
doei  not  levy  an  impost  upon  interstate 
commerce  beyond  what  is  necessary  to  se- 
core  the  inspection,  where  the  fees  col- 
lected are  to  be  used  for  the  single  purpose 
^  BQpporting  and  maintaining  such  station. 
Vtnmeter  v.  Spurrier,  94  Ky.  22,  21  S.  W. 
537. 

Tlie  charge  for  outage  to  reimburse  the 
i^te  for  expenses  incurred  in  inspecting 
«03  U.  8. 


tobacco  intended  for  exportation,  and  in 
consideration  of  storage,  is  proper.  Turner 
V.  Maryland,  107  U.  S.  38,  27  L.  ed.  370,  2 
Sup.  Ct.  Rep.  44. 

A  city  may,  so  far  as  the  Federal  Consti- 
tution is  concerned,  enact  an  ordinance  un- 
der which  eoals  imprirted  from  Great  Brit- 
ain muat  be  inspected  when  sold  within 
the  city,  at  a  cost  of  25  cents  a  ton,  to  he 
paid  the  inspector  for  his  services.  Charles- 
ton V.  Rogers,  2  M'Cord,  L.  495,  13  Am. 
Dec.  751.  See  also  supra,  I.  b,  3,— Green  v. 
Savannah,  R.  M.  Charlt.  (Ga.)  368;  I.  b,  4, 
— Addison  v.  Saulnier,  19  Cal.  83;  Pitts- 
burg &  S.  Coal  Co.  V.  Louisiana,  156  U.  S. 
590,  39  L.  ed.  544,  5  Inters.  Com.  Rep.  18, 
16  Sup.  Ct.  Rep.  459. 

The  charge  of  10  cents  per  bale  for  in- 
specting and  weighing  hay  does  not,  as  ap- 
plied to  an  interstate  shipment,  make  the 
legislation  imposing  it  repugnant  to  the 
Federal  Constitution,  whether  or  not  it  is 
absolutely  necessary  for  executing  the  in- 
spection law,  because  the  charge  is  in  no 
sense  "an  impost  or  duty  on  imports  and 
exports."  and,  not  being  included  in  the 
prohibition,  is  not  dependent  for  its  validity 
upon  a  compliance  with  the  rule  of  abso- 
lute necessity,  laid  down  in  the  exception 
to  that  prohibition.  Hay  Inspectors  v. 
Pleasants,  23  La.  Ann.  349. 

83 


40.47 


SUPBBlfl  CnilBT  OF  THE  UNITED  STATES. 


Oor. 


S46,  2  Inters.  Com.  Rep.  232,  9  Sup.  Ct.  Rep. 
6. 

This  court  has  also  directly  distinguished 
between  laws  which  act  upon  a  product  of 
the  state  while  it  is  yet  in  the  state,  and 
products  which  are  articles  of  interstate 
commerce,  coming  into  the  state 

Turner  v.  Maryland,  107  U.  S.  38,  27  L. 
ed.  370,  2  Sup.  Ct.  Rep.  44;  Diamond  Match 
Co.  V.  Ontonagon,  supra;  United  States  v. 
Boyer,  85  Fed.  425;  Gibbons  v.  Ogden,  9 
Wheat.  1,  6  L.  ed.  23;  United  States  v.  E. 
C.  Knight  Co.  156  U.  S.  13,  39  L.  ed.  329, 
15  Sup.  Ct.  Rep.  249;  Cornell  v.  Coyne, 
192  U.  S.  418,  48  L.  ed.  504,  24  Sup.  a. 
Rep.  383;  Re  Greene,  52  Fed.  113;  People 
V.  Bishopp,  106  App.  Div.  266,  94  N.  Y. 
Supp.  774. 

In  Hannibal  &  St.  J.  R.  Co.  v.  Husen,  95 
U.  S.  465,  24  L.  ed.  527,  this  court  held  it 
to .  be  within  the  range  of  legislative  ac- 
tion to  define  the  mode  and  manner  in 
which  everyone  may  so  use  his  own  as  not 
to  injure  others,  and  that  the  police  powers 
of  a  state  justified  the  adoption  of  precau- 
tionary measures  against  social  evils,  and 
the  enactments  of  such  laws  as  would  have 
immediate  connection  with  the  protection 
of  persons  and  property  against  the  noxious 
acts  of  others. 

Even  if  the  hides  in  question  should  be 
considered  interstate  commerce  at  the  time 
the  law  acts  upon  them,  still  the  act  is 
not  in  collision  with  the  commerce  clause 
of  the  Constitution,  and  is  valid,  being  a 
legitimate    inspection    law. 

New  York  v.  Miln,  11  Pet.  102,  9  L.  ed. 
648:  Pabst  Brewing  Co.  v.  Crenshaw,  198 
U.  S.  17-41,  40  L,  ed.  925-935,  25  Sup.  a. 
Rep.  552. 

The  legislature  and  courts  of  New  Mexi- 
co must  be  presumed  to  be  perfectly  fa- 
miliar with  conditions  as  they  exist  in 
New  .Mexico,  and  understand  the  necessities 
of  her  people  in  regard  to  legislation  de- 
signed to  protect  the  property  of  her  citi- 
zens. Whether  such  a  law  as  the  one  now 
in  question  is  necessary  should  be  referred 
to  the  legislative  department  of  the  terri- 
tory. And,  the  legislature  having  enacted 
it,  this  court  will  hesitate  to  deny  its 
validity. 

Clark  V.  Nash,  198  U.  S.  361.  365,  369,  49 
L.  ed.   1085,  1088,  49  Sup.  Ct.  Rep.  676. 

The  scope  of  inspection  laws  can  no  more 
be  defined  or  limited  than  can  the  scope  of 
police  power,  of  which  it  is  a  branch. 

State  ex  rel.  Barton  County  v.  Kansas 
aty.  Ft.  S.  &  G.  R.  Co.  32  Fed.*  722;  Voight 
▼.  Wright,  141  U.  S.  62.  65,  35  L.  e<l.  638, 
639,  11  Sup.  Ct.  Rep.  855;  Slaughtor-1  louse 
Oases,  16  Wall.  36,  62,  21  L.  ed.  :V.)\.  404. 

The  police  power  of  a  state  justifies  the 
adoption  of  precautionary  measures  against 
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social  evils.  Under  it  a  state  mmj  l^gislatt 
to  prevent  the  spread  of  crime  or  pauper- 
ism or  disturbance  of  the  peace.  AH  tbete 
exertions  of  power  are  in  immediate  oonnee- 
tion  with  the  protection  of  persona  and 
property  against  noxious  acts  of  other  per- 
sons, or  such  a  use  of  property  as  is  injuri- 
ous to  the  property  of  others.  They  are 
self-defensive. 

Hannibal  &  St.  J.  R.  Co.  v.  Husen,  supra. 

The  term  "import,"  as  used  in  that  clause 
of  the  Constitution  which  says  that  no  state 
shall  levy  any  imposts  or  duties  on  im- 
ports or  exports,  does  not  refer  to  the  ar- 
ticles imported  from  one  state  into  another, 
but  only  to  the  articles  imported  from  for- 
eign   countries    into   the   United    States. 

Woodruff  V.  Parham,  8  Wall.  123,  1»  L^ 
ed.  382. 

Upon  principle,  the  states  have  a  right 
to  make  inspection  laws  which  operate  upon 
interstate  commerce. 

Patapsco  Guano  Co.  v.  Board  of  Agricul- 
ture, 171  U.  S.  361,  43  L.  ed.  197,  18  Sup. 
a.  Rep.  862;  Neilson  v.  Garza,  2  Wooda, 
287,  Fed.  Cas.  No.  10,091. 

The  reasonableness  of  the  fee  charged  for 
inspection  is  a  matter  for  the  determina- 
tion of  the  legislature. 

Neilson  v.  Garza,  supra;  Patapsco  Guano 
Co.  V.  Board  of  Agriculture,  171  U.  S.  S45, 
43  L.  ed.  191,  18  Sup.  Ct.  Rep.  862;  Turner 
V.  Maryland,  supra. 

The  fee  of  10  cents  per  hide  is  not  ex- 
cessive. 

Chester  City  v.  Western  U.  Teleg.  Oo.  154 
Pa.  464,  25  Atl.  1134;  Western  U.  Teleg. 
Co.  V.  New  Hope,  187  U.  S.  426,  47  L.  ed. 
243,  23  Sup.  a.  Rep.  204. 

Whenever  the  law  operates  alike  upon 
all  persons  and  property  similarly  situated, 
equal  protection  is  not  denied.  All  that  is 
required  is  that  all  persons  subject  to  a 
law  shall  be  treated  alike. 

Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S. 
205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  11«1; 
Duncan  v.  Missouri,  152  U.  S.  377.  38  L.  ed. 
485,  14  Sup.  Ct.  Rep.  670;  Giozza  v.  Tieman, 
148  U.  S.  657,  37  L.  ed.  699,  13  Sup.  Ct. 
Rep.  721. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  judgment  of 
the  supreme  court  of  New  Mexico,  afiirming 
the  judgment  of  the  district  court  of  Santa 
Fe  county,  sustaining  a  motion  to  quash  an 
alternative  writ  of  mandamus  issued  on  the 
relation  of  £.  J.  McTx^an  A,  Company  against 
the  Denver  &  Rio  Grande  Railroad  Com- 
pany. 

•From  the  allegations  of  the  writ  it  ap-| 
pears  that  the  relators,  the  appellants  h&i% 
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lid  delireri»i|  to  the  railroad  company  at 
SiflU  Fe,  New  MeiiJieo,  <i  bale  of  hides  con- 
ugmi  to  D*?nver,  Colorado,  a  point  on  the 
Hflc  of  th«  dtjfendatat's  railroad.  The  rail- 
foftd  company  refused  to  receive  and  ship 
tkt  hidm  for  the  reason  that  they  did  not 
ha^  like  tvidenc«  of  inspection  required  hf 
tie  met  of  the  legislnturo  of  New  Mexico, 
ipproTed  March  19,  1901,  which  act,  to  be 
ftore  fuOy  noticed  her^fter,  made  it  an 
idipiise  for  any  railroad  company  to  reeeivc 
lytt  lor  ihipment  beyond  the  limits  of  the 
krritory  ^hich  had  not  been  ini»pected  with- 
IB  the  requirements  of  the  law. 

Ad  objection  is  made  to  the  jurisdiction 
ftf  thifi  court  upon  the  ground  that  the  case 
L»  not  iipp^lable  under  the  act.  of  Congress 
«f  M*iTh  X  1MH5.  23  Stni.  at  L.  443.  ehap, 
m  {V.  8.  Cotiip.  Stat.   ivul.  p.  57i^J. 

Sectton  I  of  the  act  provides,  in  eubstanoej 
th»t  Qo  appeal  or  writ  of  error  &hall  be  al- 
lowid  from  jiuy  judyrnu'nt  or  defree  of  the 
lupreme  court  of  a  IcrriLory  unlcas  the  mat- 
ter in  dispute,  exclusive  of  costs,  exceeds 
tk  tiiin  of  $5,000.  Section  2  of  the  act 
ffiikeB  exception  to  the  application  of  £  I 
I*  to  tie  sum  in  dispute*  In  caa^  wherein 
U  iiTol?^  the  validity  of  a  treaty  or  Btat* 
nttoi  or  Authority  exercised  under  the  Unit- 
id  Stat^f  and  in  all  such  cases  an  appeal 
IN  writ  of  error  will  lie  without  regard  to 
tbfi  »ujn  or  value  in  dispute. 
CmieMeMf,  $5,000  m  not  involved;  and 
in  Of  tier  to  be  appealable  to  this  court  the 
cue  mast  involve  the  validity  of  an  author « 
'  itj  Exercised  under  tlie  United  Statesi,  and 
tlfld  hs  a  controversy  in  which  some  sum  or 
nht  h  involved.  This  court,  in  the  case 
^►f  United  Btaiea  v.  Lynch,  137  U.  S.  280- 
ZSI,  U  L.  ed.  700-702,  11  Sup.  Ct  Rep. 
lH-Uft,  laid  doHTi  the  test  of  the  right  to 
ippeii  under  the  statute  in  the  following 

*Tlw  validity  of  a  statute,  or  the  imlidity 
pf  tB  tuthority»  is  drawn  in  question  when 
tJje  mstence  or  con-^titutionality  or  legality 
of  iQch  itatute  or  authority  is  denied,  and 
the  denial   forms   the  subject  of  direct  in- 
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T^  right  to  legii^late  in  the  territories 
[48] i*  pmfcrred,  under  •constitutional  anthorSty, 
tij  th«  Congress  of  the  United  States,  and 
^passa^  of  a  territorial  law  is  the  exer- 
tioo  of  an  authority  exercised  under  the 
United  StateB.  While  this  act  was  passed 
in  prauance  of  the  authority  given  by  the 
Lmtai  State®  to  the  territorial  legislature, 
it  is  contended  by  the  relators  below,  ap- 
I^llftnts  here,  that  it  violates  the  Oonstitu- 
tiira  of  the  United  States,  and  is  therefore 
inmid,  although  it  is  an  attempted  exer- 
^  of  power  conferred  by  Congress  upon 
tl»  territory.     The  objection  of  the  relator  to 

toa  u.  g. 


the  law  raises  a  controversy  as  to  the  right 
of  the  legislature  to  pass  it  under  the  broad 
|jower  of  tegislation  conferred  by  Congi-ess 
upon  the  territory.  In  other  words,  the 
validity  of  an  authority  exercised  under  the 
United  St^itca  in  the  pasdage  and  enforce- 
ment of  this  law  ia  directly  challenged,  and 
the  case  does  involve  the  validity  of  an  au- 
thority exercised  under  the  power  derived 
from  the  United  States,  It  is  not  a  case 
merely  involving  the  construction  of  a  leg- 
islative act  of  the  territory,  as  was  the 
fact  in  Snow  v.  United  States,  118  U*  8, 
346,  30  L.  ed.  207,  6  Sup.  Ct.  Rep,  1059. 
The  power  to  pass  the  act  at  all,  in  view  of 
the  requirements  of  the  Constitution  of  the 
United  States,  is  the  subject- matter  of  con- 
troversj,  and  brings  the  case  in  this  aspect 
within  the  2d  section  of  the  act 

Is  there  any  sum  or  value  in  dispute  m 
this  easel  While  the  act  does  not  preficribe 
the  amount^  some  sum  or  value  must  be  in 
dispute.  Albright  v.  New  Mexico.  200  U. 
S.  9,  50  L.  ed.  340,  28  Sup.  Ct  Rep.  210, 
The  matter  in  dispute  ia  the  right  to  have 
the  goods  which  were  tendered  for  shipment 
transported  to  their  destination.  As  a 
common  carrier,  the  railroad  was  bound  to 
receive  and  transport  the  goods.  Its  refus- 
al ao  to  do  was  based  upon  the  statute  in 
question  because  of  the  noninspection  of  the 
goods  tendered.  The  relators  claimed  the 
right  to  have  their  gooda  transported  be- 
cauae  the  statute  wa^  nail  and  void^  being 
an  unconstitutional  enactment.  The  con* 
troversy,  therefore,  relates  to  tlie  right  of 
the  appellants  to  have  their  goods  tratis* 
ported  by  the  railroinl  company  to  the 
place  of  destination.  We  think  this  was  a 
valuable  rights  measurable  *in  money.  At  [49] 
common  law,  a  cause  of  action  arose  from 
the  refusal  of  a  common  carrier  to  tram- 
port  goods  duly  tendered  for  carriage.  Or- 
dinarily, the  measure  of  damages  in  such 
ease  is  the  difference  between  the  value  of 
the  goods  at  the  point  of  tender  and  their 
value  at  their  proposed  destination^  less 
the  cost  of  carriage.  We  are  of  the  op  in- 
ion  that  this  controversy  ifivolvee  a  money 
value  within  tlie  meaning  of  the  statute, 
and  the  motion  to  dismiss  the  appeal  will 
be  overruled. 

Passing  to  the  merits  of  the  controversy, 
Congress  has  conferred  legislative  power 
upod  the  territory  to  an  extent  not  incon- 
sistent wtth  the  Constitution  and  laws  of 
the  United  States.  U.  S,  Rev,  Stat  §  1851, 
It  is  contended  that  the  act  under  consider- 
ation contravenes  that  part  of  article  1, 
§  10,  of  the  Constitution  of  the  United 
States,  which  reads:  '*No  state  shallj  with- 
out the  consent  of  the  Congress,  lay  any 
imposts   or  dutieB   on  importe   or  exports^ 
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except  what  may  be  absolutely  necessary  for 
executing  its  inspection  laws.'*  And  also 
that  part  of  the  8th  section  of  article  1  of 
the  Constitution  of  the  United  States,  which 
gives  to  Congress  the  power  to  regulate  com- 
merce with  foreign  nations,  and  among  the 
states,  and  with  the  Indian  tribes. 

As  to  the  objection  predicated  on  S  10 
of  article  1,  that  section  can  have  no  ap- 
plication to  the  present  case,  as  tliat  provi- 
sion directly  applies  only  to  articles  im- 
ported or  exported  to  foreign  countries. 
Patapsco  Guano  Co.  v.  Board  of  Agriculture, 
171  U.  S.  345-350,  43  L.  ed.  191-193,  18 
Sup.  Ct.  Rep.  862,  and  cases  cited.  More- 
over, that  paragraph  of  the  Constitution 
expressly  reserves  the  right  of  the  states 
to  pass  inspection  laws,  and  if  this  law  is 
of  that  character  it  does  not  run  counter 
to  this  requirement  of  the  Constitution. 

The  question  principally  argued  is  as 
to  the  effect  of  this  law  upon  interstate 
commerce,  and  it  is  urged  that  it  is  in  viola- 
tion of  the  Constitution,  because  it  under- 
takes to  regulate  interstate  commerce,  and 
lays  upon  it  a  tax  not  within  the  power  of 
the  local  legislature  to  exact.  It  has  been 
too  frequently  decided  by  this  court  to  re- 
[50]quire  the  restatement  'of  the  decisions,  that 
the  exclusive  power  to  regulate  interstate 
commerce  is  vested  by  the  Constitution  in 
Corgrcss,  and  that  other  laws  which  un- 
dertake to  regulate  such  commerce  or  im- 
pose burdens  upon  it  are  invalid.  This  doc- 
trine has  been  reaffirmed  and  announced  in 
cases  decided  as  recently  as  the  last  term 
of  this  court.  Houston  &  T.  C.  R.  Co.  v. 
Mayes,  201  U.  S.  321,  50  L.  ed.  772,  20 
Sup.  a.  Rep.  491:  McNeill  v.  Southern  R. 
Co.  202  U.  S.  543.  50  L.  ed.  1142,  26  Sup. 
Ct.  Rep.  722.  While  this  is  true,  it  is 
equally  well  settled  that  a  state  or  a  terri- 
tory, for  the  same  reasons,  in  the  exercise 
of  thf»  police  power,  may  make  rules  and 
regulations  not  conflicting  with  the  legisla- 
tion of  Congress  upon  the  same  subject,  and 
not  amounting  to  regulations  of  interstate 
commerce.  It  will  only  be  necessary  to  refer 
to  a  few  of  the  many  cases  decided  in  this 
court  holding  valid  enactments  of  legisla- 
tures having  for  their  object  the  protection, 
welfare,  and  safety  of  the  people,  although 
such  laws  may  have  an  effect  upon  inter- 
state* commerce.  Missouri,  K.  &  T.  R.  Co. 
V.  Ilaber,  109  U.  S.  613-635,  42  L.  ed.  878- 
885,  18  Sup.  Ct  Rep.  4S8;  Chicago.  M.  & 
St.  P.  R.  Co.  V.  Solan,  169  U.  S.  133,  42  L. 
ed.  OSS,  18  Sup.  Ct.  Rep.  2S.0;  Pennsylvania 
R.  Co.  V.  Hughes,  191  U.  S.  477,  48  L.  ed. 
26S,  24  Slip.  Ct.  Rep.  132.  The  principle 
dccithMl  in  t]»e<e  cases  is  that  a  state  or 
territory  hn-s  the  ri^jiht  to  Icgi-^late  for  the 
safety  and  welfare  of  its  people,  and  that 
£G 


this  right  is  not  taken  from  it  because  ol 
the  exclusive  right  of  Congress  to  regulate 
interstate  commerce,  except  in  cases  where 
the  attempted  exercise  of  authority  by  the 
legislature  is  in  conflict  with  an  act  of 
CoRgress,  or  is  an  attempt  to  regulate  in- 
terstate commerce.  In  Patapsco  Guaiio  Ca 
V.  Board  of  Agriculture,  supra,  it  was  di- 
rectly recognized  that  the  state  miglit  pasi 
inspection  laws  for  the  protection  of  itd 
people  against  fraudulent  practices  and  foi 
the  suppression  of  frauds,  although  such 
legislation  had  an  effect  upon  i  .terstnte 
commerce.  The  same  principle  was  recog- 
nized  in  Neilson  v.  Garza,  2  Woods,  237, 
Fed.  Cas.  No.  10,091,— a  case  decided  by  Mr, 
Justice  Bradley  on  the  circuit  and  quoted 
from  at  .length  with  approval  by  Mr.  Chiel 
Justice  Fuller  in  the  Patapsco  Case. 

Applying  the  principles  recognized  in 
these  cases  to  the  *case  at  bar,  does  the  act 
in  question  do  violence  to  the  exclusive 
right  of  Congress  to  regulate  interstate 
commerce?  We  take  judicial  notice  of  the 
fact  that,  in  the  territory  of  New  Mexico, 
and  in  other  similar  parts  of  the  West, 
cattle  are  required  to  be  branded  in  order 
to  identify  their  ownership,  and  that  they 
run  at  large  in  great  stretches  of  country 
with  no  other  means  of  determining  their 
separate  ownership  than  by  the  brands  or 
marks  upon  them.  In  view  of  these  oon- 
siderations,  and  for  the  purpose  of  pro- 
tecting the  owners  of  cattle  ag.iinst  fraud 
and  criminal  seizures  of  their  property, 
the  territory  of  New  Mexico  has  made  pro- 
vision, by  means  of  a  system  of  laws  en- 
acted for  the  purpose,  for  the  protection  of 
the  ownership  of  cattle  and  the  prevention 
of  fraudulent  appropriations  of  this  kind  of 
property.  The  legislation  upon  the  subject 
in  the  territory  is  thus  summarized  in  the 
opinion,  in  this  case,  of  the  supreme  court 
of  New  Mexico  (78  Pac.  74) : 

**The  first  act  relating  to  inspection  of 
hides  was  passed  in  1884,  and  provided 
that  all  butchers  should  keep  a  record  of 
all  animals  slaughtered,  and  keep  the  hides 
and  horns  of  such  animals  for  thirty  days 
after  slaughter,  free  to  the  inspection  of  all 
persons  (Comp.  Laws,  5  84)  ;  and  provided 
a  penalty  for  failure  to  keep  the  record  and 
the  hides  and  horns  ($  86),  and  a  penalty 
for  refu.sal  of  inspection  of  the  record  or 
hides  (§87).  In  1891  all  persons  wen  re- 
quired to  keep  hides  for  thirty  days  for  the 
inspection  of  any  sheriff,  deputy  sheriff,  or 
any  constable,  or  any  board  or  inspector, 
or  any  oflicer  authorized  to  inspect  hides 
(§  89),  and  provided  a  penalty  (|.  OOK 
In  1880,  amended  in  1895  (I-aws  1895, 
chap.  20,  §  4.  p.  70),  a  cattle  sanitary  board 
was  created   (§   183),  with  power  to  adopt 
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iM  tnt^t^  fjnaraDtine  reflations  and  fcg- 
iHitkoft  for  the^iusp^cttou  of  cattle  for  sale 
iid  ilAUgbter  (§  134),  ar.d  paijr  inspeetorB 
0t  to  s&c«ed  $2.50  per  day  and  their  ex- 
ymSM  (I  IdO).  In  IBDl  the  ciittle  fiatii- 
tuj  board  was  authorizi?d  and  required  to 
mitt  regulatloTia  concerning  indpeetioa  of 
«itl}c  for  bliipment,  and  hid^s  and  sil  a  tighter- 
(I  EOS),  and  there  was  provided  *tbe 
diUiti  of  ArraDgement  f*>r  jiiBpectjon  of 
(itUf  il  2lt),  and  the  duties  of  eattle  in- 
ipector*  were  enlarged  by  providing:  ^Everj* 
ibtQet1«rliOQie  in  this  territory  shall  h& 
otffhillj  in&p0eted  by  Bome  one  of  the  ifi* 
i^»rf  aforesaid,  aiid  all  bides  found  in 
«td)  ?kught#rhouse3  shall  be  carefully  cdui- 
pmJ  ^ith  the  recorda  of  euch  al  a  lighter- 
|oit5i:!f,  juid  a  report  in  writing  letting  forth 
thi  iiiirob*>r  of  eattle  killed  at  any  such 
<4ititfhterlii;ni5e  since  the  last  inspect  loo, 
.  ,  «  tlic  no  ID  e  9  of  the  persons  from 
vhttm  mrh  fsf  &aid  cattle  was  bought^  the 
hrxmU  itifl  marks  upon  each  hide,  and  any 
iafannition  that  may  be  obtaitiad  touch- 
tig  tbi>  viol  At  ion  by  the  owner  of  any  such 
ibllgtcr bouse ^  or  any  other  person,  of  the 
fS9Ma»  of  an  act  entitled  '*An  Act  foi 
lb  ^fOt4Ktion  of  Stock,  and  for  Oth^r  Pur- 
poK*."  Approved  April  I,  1S84.  For  the 
ptop6se  of  making  the  inspection  author- 
luA  1»7  tills  aet^  any  inspector  employed  b^ 
ty  isid  Eanitary  board  shall  huve  the  right 
ti^  «nter*  in  the  day  or  nighttime,  any 
^QgtiterboiLae  or  other  place  where  cattJ* 
m  killed  in  thia  territory,  and  to  care- 
fully examine  the  same,  and  all  books  and 
fttsph  recjuired  by  law  to  be  kept  therein, 
tad  to  com  pa  re  the  hides  found  therein  with 
mh  reeords*  (|  213).  In  1893  it  was  pro^ 
^ided  tliat  the  cattle  sanitnry  board  might 
it  lea  for  the  inspection  of  cattle  and 
iidit  If  221)  (repealed  in  ISm  [Laws  ISm 
chap.  S3,  p*  107] )  and  that  such  fees  shall 
y  jaid  to  the  secretary  of  the  board  and 
p^iffld  to  the  credit  of  the  cattle  sanitary 
^rd  If  222),  and  shall  he  used,  together 
vith  funds  realized  from  taxes  levied  and 
unsi^^  or  to  be  levied  and  aaae^&ed,  up- 
on tattle  only,  to  defray  the  expenses  of 
the  board  M  220).  Chapter  44,  p.  U,  of 
the  Lai WB  of  1S90,  makes  no  changes  in  the 
lav  E&aterial  to  the  oonsideratioo  of  this 
«^  Section  2,  chap.  53,  p.  107,  of  the 
lawi  of  i8l»9,  provides  a  fee  of  3  cents  for 
^tection  of  eattle." 

h  pari  materio  with  this  legislation  the 
«t  of  1901,  now  under  consideration,  wan 
fMKd,    Sections  S  and  4  of  that  act  are 
•*  follows: 
'8«.  3.  Hereafter   it   shall    be    unlawful 


m  ioj  person,  lirm^  *or  eorporation  to  offer. 
^"^  Mf  railroad  company  or  other  coJiimon 
wrier  to  receive,  lor  the  purpose  of  ship- 
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ment  or  transportation  bc^^ond  the  limits  of 
thia  territory,  any  hides  that  have  not  been 
inspected  and  tagged  by  a  duly  authorized 
inspector  of  the  cattle  sauttary  board  of 
New  Mexico,  for  the  district  in  which  such 
hides  originate.  For  each  hide  thus  in- 
spected there  aha  11  be  paid  by  the  owner 
oT  holder  tliereof  a  fee  or  charge  of  10 
cents,  and  such  fee  or  charge  shall  be  a  lien 
^ppn  the  hides  thus  inspected,  until  the 
siume  shall  have  been  paid.  Each  inspector 
of  hides  shall  keep  a  complete  record  of  all 
inspBctioue  made  by  him^  and  shall  at  once 
forward  to  the  secretary  of  the  cattle  s»oi- 
tnry  board,  on  blanks  furnished  him  for  that 
purpose,  a  complete  report  of  each  mspee- 
tion,  giving  the  names  of  the  purchjiser  and 
shipper  of  the  kidea,  as  well  as  all  the 
brands  thereon,  which  said  report  shall  be 
preaer^^d  by  the  secretary  as  a  part  of  the 
records   of  his  olfice. 

"Sec  4,  Any  person,  firm,  or  corporation, 
common  carrier,  railroad  company,  qr  agt^fit 
thereof p  violating  any  provision  of  this  aet, 
or  refusing  to  permit  the  inspection  of  any 
hides  as  herein  provided,  shall,  upon  Cfjnvic- 
tion  thereof,  be  deemed  guilty  of  a  misde- 
meanor, and  shaH  be  fined  in  any  sum  not 
exceeding  $1,000  for  e^cb  and  every  viola* 
tion  of  the  provisions  of  this  act." 

The  purpose  of  these  provisions  is  appar- 
ent, and  is  to  prevent  the  criminal  or 
fraudulent  appropriation  of  cattle  by  re- 
quiring the  inspection  of  hides  and  regis- 
tration by  a  record  which  preserves  the 
name  of  the  shipper  and  purchaser  of  the 
bides,  as  well  as  the  brands  thereon,  and 
by  which  is  afforded  some  evidence,  at  least, 
tending  to  identify  the  ownership  of  the 
cattle.  It  is  evident  that  the  provision  as 
to  the  shipment  of  the  bides  beyond  the 
limits  of  the  territory  is  essential  to  thit 
purpose,  for  if  the  hides  can  be  surrepti- 
tiously or  criminally  obtained  and  shipped 
beyond  such  limits,  without  inspection  or 
registration,  a  very  convenient  door  is  open 
to  the  perpetration  of  fraud  and  the  preven- 
tion of  discovery. 

*lt  is  argued  that  thia  act  lays  a  special [54] 
burden  upon  interstate  commerce,  because, 
under  the  law,  hides  not  offered  for  trans- 
portation are  not  required  to  be  inspected 
after  thirty  days  in  slaughterhouBeB  and 
not  at  all  outside  of  slaughterhouses.  But 
legislation  is  not  void  because  it  meets  the 
ex^igencies  of  a  particular  situation.  Other 
statutory  provisions  apply  to  property  re- 
maining in  the  territory,  where  possibly 
it  may  be  found  and  identified.  When 
shipped  beyond  the  limits  of  the  territory 
the  means  of  reaching  it  are  beyond  local 
control,  and  it  is  the  purpose  of  IS  3  and  4 
1  of   the  act  of   1901  to  preserve  within  the 
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territory  a  record  of  the  brands  identifying 
the  property  and  naming  the  purchaser  or 
shipper.  Certainly  we  cannot  judicially  say 
that  there  can  be  no  valid  reason  for  mak- 
ing the  inspection  in  question  apply  only 
to  hides  offered  for  transportation  beyond 
the  territory,  and  that  for  that  reason  the 
tax  is  an  arbitrary  discrimination  against 
interstate  traffic. 

It  is  urged  further  that  this  is  a  mere 
revenue  law  and  in  no  just  sense  an  inspec- 
tion law,  and,  therefore,  not  within  the  po- 
lice power  conferred  upon  the  territory.  It 
is  true  that  inspection  laws  ordinarily  have 
for  their  object  the  improvement  of  quality, 
and  to  protect  the  community  against  fraud 
and  imposition  in  the  character  of  the  ar- 
ticle received  for  sale  or  to  be  exported,  but 
in  the  Patapsoo  Case,  supra,  it  was  direct- 
ly recognized  that  inspection  laws  such  as 
the  one  under  consideration  might  be  passed 
in  the  exercise  of  the  police  power,  and 
such  was  the  view  of  Mr.  Justice  Bradley 
in  Neiison  v.  Garza,  supra,  decided  on  the 
circuit.  We  see  no  reason  why  an  inspection 
law  which  has  for  its  purpose  the  protection 
of  the  community  against  fraud  and  the 
promotion  of  the  welfare  of  the  people 
cannot  be  passed  in  the  exercise  of  the  po- 
lice power,  when  the  legislation  tends  to 
subserve  the  purpose  in  view.  In  the  terri- 
tory of  Xew  Mexico,  and  other  parts  of  the 
country  similarly  situated,  it  is  highly  es- 
sential to  protect  large  numbers  of  people 
against  criminal  aggression  upon  this  class 
of  property.  The  exercise  of  the  police 
[55]pi>wer  *uiay  and  should  have  reference  to 
the  peculiar  situation  and  needs  of  the  com- 
munity. The  law  under  consideration,  de- 
sipied  to  prevent  the  clandestine  remo%*al 
of  property  in  which  a  large  number  of  the 
people  of  the  territory  are  interested,  seems 
to  us  aa  obviously  rightful  exercise  of  this 
power.  It  is  true  it  affects  interstate  com- 
merot\  but  we  do  not  think  such  was  its 
primary  purjK>se,  and  while  it  may  have  an 
effect  to  levy  a  tax  upon  this  class  of  prop- 
erty, the  main  pur^n^se  evidently  was  to 
prottvt  the  pei^ple  agi^inst  fraud  and  wrong,  j 
It  is  further  urged  that  this  law  is  in-  I 
valid  btvause  it  inijH>ses  an  unreasonable  ■ 
fee  for  the  indirection,  which  goes  into  the 
treasury  of  the  sanitary  board,  and  the 
allog-ations  of  the  writ  tend  to  show  that  an 
ins^HH^or  might  make  a  considerable  sum  in 
excess  of  day's  wages  in  the  work  of  in- 
•pivting  hides  under  the  provisions  of  this 
act.  The  law  being  otherwise  valid,  the 
amount  of  the  inspivtion  fee  is  not  a  ju- 
dicial question;  it  rests  with  the  legislature 
to  flx  the  amounts  and  it  can  only  present  : 
a  valid  objection  when  it  is  shox^n  that  it  I 
is  so  unreasonable  and  dispn>iK>rtionate  to  ] 
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the  services  rendered  as  to  attack  tib 
faith  of  the  law.     P^tapseo  Quaiio 
Board  of  Agriculture,  171  U.  8.  345-S 
L.  ed.  191-103,  18  Sup.  Ct.  Rep.  882. 

We  are  of  the  opinion  that  the  allef 
of  the  relator  as  to  the  cost  of  insp 
compared  with  the  fees  authorized 
charged,  and  the  profit  which  mig 
crue  to  the  inspector,  in  view  of  otlK 
necessary  incidental  expense  connectei 
the  inspection  and  registration,  do  no< 
the  case  within  that  class  which  holdi 
under  the  guise  of  inspection,  othe 
different  purposes  are  to  be  subserved 
rendering  the  legislation  invalid. 

Upon  the  whole  case,  we  are  of  the 
ion  that,  in  the  absence  of  congrei 
legislation  covering  the  subject,  and  n 
a  different  provision,  the  act  in  contr 
is  a  valid  exercise  of  the  police  poi 
the  territory,  and  not  in  violation  • 
Constitution  giving  exclusive  pow 
Congress  in  the  regulation  of  interstat 
merce. 

Affirmed. 


•CHARLES  8.  LANDRAM  and  Jo 
Broaddus,  Executors  of  Constau' 
Vertner,  Deceased,  and  Lillie  K.  V< 
Appts., 

▼. 
GABRIELLA  K.  JORDAN. 

(See  S.  C.  Reporter's  ed.  56-64.] 

Appeal— questions  reviewable — ^wlio  m 
heard. 

1.  One  who  succeeds,  on  a  bill 
view,  in  having  upheld  as  to  her  al 
trust  declared  void  by  the  original  < 
cannot,  on  appeal,  where  she  does  not  1 
appeal,  go  beyond  supporting  the  ra< 
decree  and  opposing  every  assignmc 
error. 

Testamentary  trust— effect  of  partial 
iidity — ^perpetuities. 

2.  An  equitable  life  estate  given 
niece  of  the  testator  in  the  income  f 
specified  piece  of  land  exce]fted  froi 
general  scheme  for  the  creation  of  a 
fund  from  the  rents  of  the  testator' 
property  for  the  benefit  of  his  grandeh 
does  not  fail  because  of  the  repugnai 
this  scheme  to  the  rule  against  perpet 
the  effect  of  which  is  to  give  the  test 
daughter  all  the  rest  of  the  propert 
eluding  the  remainder  in  the  life  estat 
does  this  result  follow  because  the  tr 
are  directed  to  keep  sueh  income  up  1 


Note. — As  to  bills  of  review  gener 
see  Bank  of  United  States  v.  Ritchie 
ed.  U.  S.  S91. 

On  the  right  to  maiwtafa  a  bill  of  i 
as  dependent  upon  interest — see  m 
Thorington  v.  Thorington,  36  LJRjL  S 

MS 


La^wlau  v.  Joeuai?. 


rmonili  frotn  th^  ather  property  included 
ti»  truat. 
tM  Of  trriew^piities. 
3,  TJmi  objection  that  the  widow  of  the 
UttAlcirii  aon  should  ha^re  bei^n  made  a 
Mitj  %&  ft  bill  to  review  a  decree  deHar- 
Of  iW  a  ini£t  ere»t«d  by  the  will  in  favor 
d  Ui»  t«tsta tor's  gmndchfldren  violated  the 
nle  a^AiUftt  perpetuities  ia  too  late  when 

I  Am  mt^d  OS  the  liejiring  of  a  demurrer 
to  til*  bill  of  revievF,  where  the  fact  of  her 
iditenM  does  not  appear  of  record. 

[Xo-  170.] 

Afp^  October  9.    1SO0.     Decided  October 
22,  UKia. 

APPEAL   from    the  Court  of   Appeals   of 
Ui*  Dj»itrict  of  Columbia  to  revieiv  a  de* 
ow  which  affirmed  a  decree  of  the  Supretne 
Cottn  of  the  District,  modifying,  on  demiir- 
W  to  *  bill  of  review,  a  decree  which  de- 
tkttd  a   trust  to  violate  the   rule  against 
p#r|i#tuitiv9t   and   upholding  Biteh   tru&t   ae 
to  tk  pArtj  filing  such  bilL    AiTirmed. 
^JHtnhe  m<se  below.  25  App.  D.  C.  29L 
Jy  fictf  II re  stated  in  the  opinion. 
Ml.  John  J,   HemphUI  argued  the  cause, 
lad,  with  Mr.  James  Hemphillt  filed  a  brief 
for  i|)peU8ntB : 

If  the  trust  attempted  to  be  created  hf 
tie  testator  covering  the  Waahington  prop- 
erty h  void,  does  the  provision  for  the  ap- 
jPellfe  fill  with  it* 
1^        Tht  answer  to  this  question  depends  upon 
^     the  further  inquiries  ns  to  whether  the  ai- 
(^fnpted   trust   embodies   the    main   acherae 
^r  plan  of  the  testator  as  to  his  Washing- 
ton property;    and    whether    the    $40    per , 
tttOBth  which   the  trustees  are  directed   to 
pty  to  tppelle**  out  of  the   income  from 
the  trust   property,  is  dependent   upon,   or 
^oimected  with,  his  general  plan  or  scheme* 
Knox   V,  Jones,  47   N.   Y.   31>3:    Pitzel  r. 
Sdmeider,  21G  III.  B7.  74  N.  E.  779;   Law- 
^ace  ¥.  Smith,   1^3  III.   149,  45  K  E.  259: 
Harris  v.  Oark,  7   N.  Y.  242;    Barnura  v., 
Birnum,  26  Sfd.  119,  &0  Am.  Dec.  88;  Coster 
^.  Urillard,  14  Wend,  205;   Re  Christie,  133 
X  r,  47S,  31   N.   E.   515^    Amory   v.  Lord, 
«  N.  y,  403;  28  Am.  &  Eng,  Eiic.  J^vf,  2d 
d.  p.  866. 

The  rule  holding  that  one  trust  may  be 
^M  and  another  void  is  applied  only  in 
lid  md  asi^iatance  of  the  manifest  intent 
of  the  testator,  and  never  where  it  would 
l*id  to  a  result  contrary  to  the  purpose 
&f  the  will,  or  work  injustice  among  the 
WficiarieSf  or  defeat  the  testator's  saheme 
for  the  disposal  of  his  property. 

Tilden  V*  Green,  130  N.  Y.  29,  14  L.R^. 
K-  27  Am.  St.  Rep.  487,  2S  K  E,  880, 

Mtiy  B.  Kearney t  widow  of  Edmund 
Kearney,  soii  of  the  tc»tator,  who  died  af* 


ter  his  father,  is  a  nec«essary  party  to  the 
bill  of  review. 

Debell  v.  Foxworthy,  0  B.  Mon,  228;  Tur- 
ner V.  Berr^Y,  S  111.  S4l  i  Bank  of  United 
States  V.  White,  S  Pet.  262,  mS,  8  L.  ed. 
UaS,  940;  Story,  Eq.  PL  420;  Dan.  Ch.  PL 
&  Pr.  6th  ed.  i  1580;  Singleton  v.  Single- 
ton, 8  B.  Mon.  340;  2  Am.  &  Eng.  Ene.  Law, 
p.  264;  Creed  v.  Lanctiiiter  Bank,  1  Ohio  St, 
1 ;  Flettlier,  Eq.  PL  $  925. 

Parties  vvho  have  not  appealed  are  not 
entitled  to  be  heard  in  tlth  eourt,  except  in 
support  of  the  decree  in  the  court  below. 

The  Slavers  (Coggeahall  v.  United  States) 
2  WalL  383,  17  L.  ed.  911;  Loudon  v.  Taxing 
District,  104  U.  S.  771,  774,  20  L.  ed.  023, 
924;  Mt,  Pleasant  v.  Beckwith,  100  U.  S, 
314,  527,  25  L.  ed.  «99,  702;  Chittenden  v. 
Brewster,  2  WalL  190,  17  L.  ed.  S41 ;  United 
States  v.  Blackfeather,  155  U.  S.  180.  ISO, 
30  L.  ed.  IH,  116,  15  Snp.  Gt.  Rep.  64;  Bolles 
V.  Outing  C<i.  175  U.  8.  262,  44  L.  ed.  -iSfl, 
20  Sup.  Ct.  Hep,  94;  2  Enc.  PI.  &  Pr.  pp 
167,  158. 

Mr.  Charles  F,  Wilson  argued  the  cause, 
and,  with  Mr.  Frank  W.  Hackett,  Bled  a 
brief  for  appellee. 

BIr,  Frank  Sprigg  Perry  fileti  a  brief  on 
behalf  of  Mary  B.  Kearney,  widow  of  Ed- 
mund Kearney: 

Upon  a  bill  of  review  all  parties  in  in- 
terest should  be  made  parties  defendant  to 
the  suit. 

Frile^^  v.  Hendricks,  27  Miss.  412;  Rala- 
lon  V.  Sharon,  51  Fed.  703;  Shields  v.  Bar- 
row. 17  How.  130,  140,  15  L.  ed.  158,  100; 
Williams  v.  Bankhead,  19  Wall.  563,  22  L. 
ed.   184. 

Where  the  complainants  have  no  rights 
separable  from,  or  independent  of,  the  rights 
of  persons  not  made  parties,  and  where  a 
final  decision  cannot  be  made  between  the 
parties  litigant  without  directly  aflTecting 
and  prejudicing  the  rights  of  others,  not 
made  parties,  a  court  of  equity  will  not  pro- 
ceed to  a  decree. 

Mallow  T.  Ilinde.  12  Wheat.  193,  198,  6 
L.  ed.  590,  600;  Caineron  v.  M'Roberts,  3" 
Wheat.  591,  4  L.  ed.  407, 

Mr.  Justice  Holmes  delivered'  the  opinion 
of  the  court" 

This  is  an  appeal  from  a  decree  of  the 
court  of  appeaia  of  the  District  of  Columbia 
affirm ing  a  decree  of  the  supreme  court  upon 
IX  bill  of  review  brought  by  Gabriella  K. 
Jordan,  the  appellee.  The  decree  under  re* 
view  was  rendered  in  a  suit  for  the  con* 
struction  of  the  w^ill  of  Thomas  Kearney  and 
for  the  determination  of  the  validity  of  a 
trust  created  by  it^  so  far  as  the  same  eon- 
'serned  land  in  the  District  of  Columbia. 
That  decree  declared  the  trust  bad  as  at- 
tempting   to    create    a    perpetuity.      Under 
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the  bill  of  review  the  decree  was  modified, 
on  demurrer,  to  the  extent  of  the  interest 
of  Gabriella  K.  Jordan,  and  the  trust  was 
declared  valid  as  to  her.  25  App.  D.  C.  291. 
The  executors  of  the  testator's  heirs  and  a 
daughter  of  the  said  heir  appealed  to  thia 
court. 

Thomas  Kearney  died  on  July  5,  1890. 
The  will  disposes  of  land  in  various  places. 
[61] In  item  3  it  enumerates  the  testator's*  prop- 
erty in  Washington.  In  item  5  it  devises 
this  and  other  property  upon  a  trust  to  be 
continued  until  January  1,  1928,  and  there 
and  elsewhere,  with  the  following  exception, 
makes  a  fund  from  the  Washingtoii  rents 
and  profits  to  be  disposed  of  as  directed 
in  the  will.     Item  6  is  as  follows: 

"I  hereby  authorize  and  direct  that  my 
said  trustee  shall,  during  the  natural  life 
of  my  beloved  niece,  Gabriella  K.  Jordan, 
pay  over  to  her  regularly  each  month,  as 
soon  as  collected,  all  rents  and  revenues  col- 
lected or  derived  from  that  certain  prop- 
erty described  in  the  third  item  hereof  as 
lot  Xo.  Oil  *M'  Street,  N.  W.,  Washington, 
D.  C;  but,  in  case  said  rents  and  revenues 
shall  at  any  time  be  less  than  the  sum  of 
$40  for  any  one  or  more  months,  then  my 
said  trustees  are  hereby  authorized  and  in- 
structed to  add  to  the  sum  so  collected  a 
sufficient  amount  to  make  the  said  amount 
of  $40  for  each  and  every  month ;  it  being  ' 
my  desire  that  she  shall  have  a  regular  in- 
come of  at  least  $tO  per  month,  and  that  the 
same  shall  be  paid  over  to  her  monthly; 
but  if  the  income  derived  from  said  prem- 
ises shall  anioui.t  to  a  sum  in  excess  of  $40 
per  month,  she  shall  have  the  whole  there- 
of."    (Rec.  10.) 

Item  7  directs  the  trustee  to  let  all  the 
Washington  property,  except  611  M  street, 
and  out  of  the  rents  to  pay  $90  a  month  to 
the  testator's  daughter,  Constance  K.  Vert- 
ner,  as  ord»'red  in  item  5;  the  residue,  so 
far  as  necessary,  to  be  applied  to  the  sup- 
port and  education  of  her  three  children, 
named,  with  further  provisions.  Item  8 
gives  the  remainder  in  fee  of  611  M  street 
to  the  testator's  grandson,  provided  that  if 
Gabriella  Jordan  dies  before  January  1, 
1928,  he  shall  only  receive  the  rents  and 
profits,  and  if  she  dies  l)efore  the  grandson 
reaches  the  age  of  twenty-two  the  rents 
shall  be  disposed  of  as  provided  in  item  7 
ms  to  other  Washington  property.  In  item 
21,  the  testator,  "for  fear  that  there  may 
be  some  difficulty  in  construing  the  differ- 
ent provisions"  of  the  will,  states  his  in- 
I62]tention  that  all  the  money  *arisin2:  from  the 
Washington  rents,  "except  that  which  is  to 
go  to  Gabriella  K.  Jordan,  shall  be  placed 
in  a  common  fund  for  the  payment  ( I )  of 
taxes,  insurance  and  repairs  on  said  prop- 
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erty  and  of  the  premises  at  Luray,  Vi 
ginia;  (2)  of  (90)  ninety  dollars  per  mon 
to  my  said  daughter,  Constance  K.  Vertn 
during  her  natural  life;  (3)  for  the  suppo 
education,  and  maintenance  of  my  si 
three  Vertner  grandchildren  until  Lillie 
Vertner  shall  have  arrived  at  the  age 
nineteen  years,  and  until  Edmund  K.  a 
Thomas  K.  shall  have  arrived  at  the  age 
twenty-two  years  respectively." 

The  persons  in  whose  favor  were  nui 
the  provisions  which  were  adjudged  b 
were  one  of  the  testator's  heirs,  his  dau^ 
ter,  Constance  K.  Vertner,  and  the  ebildr 
of  Constance.  The  daughter  pleaded  tb 
the  other  heir,  £dmu;:d  Kearney,  also  pi 
vided  for  in  the  will,  died,  leaving  her  I 
heir,  that  the  trust  was  bad,  and,  by  i 
plication,  that  she  was  entitled  to  the  pre 
erty  which  it  embraced.  She  now  ia  de« 
By  the  original  decree  the  whole  trust  f  ui 
including  that  given  to  Gabriella  Jorda 
went  to  the  testator's  heirs  as  property  u 
disposed  of  by  the  will.  The  only  persi 
dissatisfied  with  that  decree  was  Gabriel 
Jordan,  and,  on  the  other  hand,  the  exec 
tors  and  the  children  of  Constance  are  t 
only  appellants  from  the  decree  on  revie 
According  to  the  rule  that  has  been  la 
down  in  this  court,  Gabriella,  as  she  did  n 
appeal,  cannot  go  beyond  supporting  the  d 
cree  and  opposing  every  assignment  of  em 
Mt.  Pleasant  v.  Beckwith,  100  U.  S.  51 
527,  25  L.  ed.  099,  702;  The  Stephen  Morgj 
(The  Stephen  Morgan  v.  Good)  9A  U. 
599.  24  L.  ed.  266;  Chittenden  v.  Brewst« 
2  Wall.  191,  196,  17  L.  ed.  839,  841;  Fie 
V.  Barber  Asphalt  Paving  Co.  194  U.  S.  61 
621,  48  L.  ed.  1142,  1153,  24  Sup.  Ct  Re 
784.  We  assume  this  rule  to  be  correi 
Although  her  counsel  attempted  to  arg 
the  validity  of  the  trust  as  a  whole,  ai 
other  questions,  we  assume,  without  d 
ciding,  the  decree  to  be  unimpeachable  ai 
right  except  so  far  as  appealed  froi 
Therefore  we  shall  confine  ourselves  to  oo 
sidering  whether  the  gift  to  Qabriella  ia 
intimately  connected  with  the  failing  aehen 
as  to  fail  with  it. 

*It  would  be  a  strong  thing  to  wmj  th 
we  gather  from  this  will  an  intent  thi 
if  the  trust  so  far  as  it  concerns  the  test 
tator*s  descendants  should  fail  because  th 
prefer  to  take  the  property  by  intestacy  fr 
from  the  limitations  of  the  will,  therefo 
the  one  gift  outside  his  family  ahould  1 
defeated  also.  The  trust  is  not  a  met 
physical  entity  or  a  Pri:.ce  Rupert's  dn 
which  flies  to  pieces  if  broken  in  any  pai 
It  is  a  provision  to  benefit  descendants  ai 
a  ni(H>o.  There  is  no  general  principle  1 
which  the  benefits  must  stand  or  fall  I 
gether.  It  is  true  that  all  the  Waahlngti 
property  was  given  io  the  truateea  in  oi 
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»(iiusr  a  nil  thAt  ft  part  &f  the  fiebeme  in 
lixm  o!  llie  t4s*tAtor's  grniHl children  vi'as 
tb  ereaiioa  of  a  fund  from  the  re^ta.  But^ 
II  it  sUkd  ID  item  21,  611  M  street  was 
from  the  scheme,  and  the  whole 
oi  tbis  lot,  or.  IB  other  words,  an 
quibble  estjiti?  in  the  specified  land,  is 
|tvf3i  to  Gsbritrlla  Jorda^n  for  life  bj  item 
I  If  that  were  all  we  see  no  reason  for  a 
ikuH  ihAi  that  gift  would  be  good^  wliether 
|ift  to  tlue  other  beneficiaries  were 
«r  not.  The  fact  that  the  testator's 
i&ktfi  all  the  rest  of  the  property, 

Imsoma  of  Hf*r  diildTen  getting  a  postponed 
itAftt*,i  in  u  part,  is  no  ground  for  denying 
tD  tlir*  niwi*  the  life  estate  given  to  her  in 
to  iJRiititkd  and  excepted  piece  of  land.  It 
Aim  mdt  make  the  case  any  worse  that  a 
piTt  of  the  property  thin*  going  to  the  tes- 
tAtor'i  flAiij|bter  is  the  remainder  in  the  ea- 
Ute  pvtfti  to  hi 5  niece. 

IV  iipfiellanta  lay  bold  of  the  instruc- 
^km  te  the  trustees  to  add  bo  the  rents 
mm^  to  loake  Gabiiella's  income  up  to 
HO  a  mouth,  and  atgue  as  if  the  gift  were 
ta  MibmUftt'*?  only  a  gift  of  $40  a  month 
(rnm  a  fund  that  cannot  he  eatublislied. 
Sutti  is  not  the  fa^t.     The  gift  is  priiiiartly 

Iind  ID  tny  event  a  gift  of  the   ineome  of 
111  M  street*      But   whatever   may   be   the 
hln  fit  the  rest  of  the  truit  we  see  nothing 
llllEiiIrr  the  iTuatees  from  keeping  the  in- 
ODOM  up  to  $il>  from  the  other  property  de- 
ikri  l4>  them*     Of  course,  they  could  not 
r  i«Tifi*  in<x>me   from   property  not  included 
>w  tin^  trijHt,    and    only    the    property    in- 
Mldftdtd  ia  diarged  with'^tbe  liability.     The 
'  ttH?  nwy   le   modi  lied  by   inj^rting  aiter 
ibf  word*  *'«gainst  his  entire  eatate''  the 
«0T\ls  "-bi  the  Pifitrict  of  Columbia/* 

It  ii  objected  in  argument,  although  not 
to  the  plead! ng^t  that  the  widow  of  Ed- 
jninid  Kearney  has  a  right  of  dower  in  the 
^'asliington  estate  which  deseended  to  him, 
ftnd  that  »he  should  have  been  made  party 
^  (hf.  Kill  riF  review.  Thp  In  it  of  thp  wid- 
ow's  existence  does  not  appear  of  record  as 
igainst  the  appellees,  and  we  agree  with 
the  court  of  appeals  that  the  objection  is 
Mde  too  late. 
Decree  affirmed. 
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WILLIAM  H.  CLARK,  Morris  A.  Spoonts, 
Clwrles  A.  Culberson,  and  Phillips  Invest- 
•Dent  Company. 

(See  S.  C.  Reporter's  ed.  64-76.) 

Judgment— fraud— notice. 

I-  Kotice  of  the  fraud  in  recovering  a 


judgment  on  a  policy  of  life  Inanrance  which 
induces  the  payment  into  court  of  the 
amount  f^f  recovery,  out  of  which  the  clerk 
of  court  oaya  over  the  sums  called  for  in 
certain  a*4igi!ment8  by  way  of  continp.^nt 
fees  for  ^^rofeBsional  service!  In  eolleeting 
the  inautuni^e,  cannot  be  established  hy  the 
mere  fact  Ih^t,  while  the  assignees  held  an 
inter  eat  in  the  policy  only,  they  were  as- 
signees of  a  chow  10  action,  and  took  it  aub« 
jeet  to  the  etjuities- 
J  u  d  gme  n  t — fraud — notice. 

2.  Notice  of  the  denial  of  the  death  of 
the  insured  in  the  auBwer  in  an  action  on  a 
policy  of  in?iurance  is  not  notice  of  the 
fr.Tud  in  recovering  jndgment  on  the  polioy 
while  the  insured  was  a  lire  which  will  im- 
peach such  judgment  as  to  the  parties  to 
whom  the  clerk  of  court  pays  over,  out  of 
the  money  puid  into  court  in  j^atisfaetion  of 
such  judgmf-nt,  the  sums  called  for  in  cer- 
tain  assignments!  of  an  interest  in  the  policy 
by  way  of  contingent  fees  for  professional 
services,  rendered  in  good  faith  in  collecting 
the  insurance. 

[No,  25,] 

Argued  October  15,  10,  lfl06.     Decirfcd  Oj?t<>- 
ber  29,  IftOG. 

APPEAL  from  the  Orcuit  Court  of  the 
iTnited  States  for  the  Northern  Dis- 
trict of  Texas  to  review  a  decree  enjoining 
the  setting  up  of  a  judgment  at  law*  on 
policies  of  life  inaurnnce  aa  to  the  benefi- 
ciary, but  dismissing  the  bill  as  against  the 
aftsigneea  of  partial  interests  in  the  poli- 
cies.    AfTirmed. 

The  facts  are  stated  in  the  opinion, 

Mr.  Maurice  E.  Locke  argued  the  cause, 
and,  with  Air.  Eugene  P.  Locke,  filed  briefa 
for  appellant: 

A  court  of  equity  will  grant  relief  under 
such   circumstances   as   we   have    here. 

Marfihall  v.  Holmea,  141  U.  S.  5S9,  35 
L.  ed.  870,  12  ^up,  Ct.  Hep.  62;  Graver  v. 
Faurot,  04  Fed.  241,  73  Fed.  1022,  102  U- 
8.  435,  40  L.  ed.  1030,  16  Sup.  Ct.  Rep.  7»0, 
22  C.  C.  A.  15G,  4d  U.  S.  App.  2Gb,  7G  IVJ. 
257;  Maddox  v.  Apperson,  14  Lea,  596;. 
Marine  Ins.  Co.  v.  Hodgson,  7  Cranch,  332, 
3  L.  ed.  362;  New  York  L.  Ins.  Co.  v.  Bangs, 
103  U.  S.  780,  20  L.  ed.  608;  Coddrington  v. 
Webb,  2  Vern.  240;  Wonderly  v.  Lafayette 
County,  150  Mo.  035,  45  L.R.A.  386,  73  Am. 
St.  Rep.  474,  51  S.  W.  745;  Guild  v.  Phillips, 
44  Fed.  461;  Ocean  Ins.  Co.  v.  Fields,  2 
Story,  59,  Fed.  Cas.  No.  10,406;  Trefz  v. 
Knickerbocker  L.  Ins.  Co.  8  Fed.  177;  Sto- 
well  V.  Eldred,  26  Wis.  504;  State  v.  Fraker, 
148  Mo.   143,  49  S.  W.  1017. 

If  one  person  gets  possession  of  another's 
money  by  fraud,  the  law  raises  a  promise  to 
return  it,  and  upon  such  implied  promise 
an  action  may  be  maintained*. 

Bishop,  Contr.    §   226;    Moses  v.   Macfer- 
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Ian,  2  Burr.  1006;  Buller  v.  Harrison,  2 
Cowp.  566;  Northwestern  Mut.  L.  Ins.  Co. 
V.  Elliott,  6  Fed.  226;  National  L.  Ins.  Co. 
▼.  Minch,  63  N.  Y.  144;  Gaines  v.  Miller, 
HI  U.  S.  395,  28  L.  ed.  466,  4  Sup.  a.  Rep. 
426;  Merryfield  v.  Willson,  14  Tex.  224,  66 
Am.  Dec.  117;  Michigan  v.  Phoenix  Bank, 
33  N.  Y.  9. 

The  fraud  in  this  case  consisted  in  ob- 
taining, by  wrongful  means,  a  judgment 
that  William  A.  Hunter  had  died,  thereby 
rendering  the  plaintiff  liable  to  Mrs.  Smythc. 
Whether  he  had  so  died  was  the  question 
directly  in  issue  in  the  action  at  law,  and 
the  verdict  and  judgment  therein  are  con- 
clusive between  the  parties  and  privies, 
save  upon  such  direct  or  collateral  attack 
as  may  be  permissible  under  the  circum- 
stances. 

Bigelow,  Estoppel,  90;  Outram  v.  More- 
wood,  3  East,  340;  Hazen  v.  Reed,  30  Mich. 
331;  Monks  v.  Mc?.rady,  71  Tex.  134,  8  S. 
W.  617;  McOrady  v.  :Monks,  1  Tex.  Civ.  App. 
611,  20  S.  W.  059. 

The  Federal  courts  and  the  courts  of  all 
the  states  in  which  the  various  defendants 
reside  agree  in  holding  that  a  judgment 
cannot  l)e  collaterally  attacked  for  fraud. 

Christmas  v.  Russell,  5  Wall.  290,  18  L. 
ed.  475;  Peninsular  Iron  Co.  v.  Eells,  15  C. 
C.  A.  189,  32  U.  S.  App.  348,  63  Fed.  24; 
Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Morgan, 
21  C.  C.  A.  468,  47  U.  S.  App.  1,  76  Fed.  429; 
Lake  County  v.  Piatt,  25  C.  C.  A.  87,  49  U. 
S.  App.  216*  79  Fed.  567;  Maddox  v.  Sum- 
merlin,  92  Tex.  483,  49  S.  W.  1033,  50  S.  W. 
567;  Anderson  v.  Anderson,  8  Ohio,  109; 
State  ex  rel.  Klotz  v.  Ross,  118  Mo.  23,  23 
S.  W.  190. 

Moreover,  the  Federal  decisions  probably 
are  controlling  in  this  matter,  as  the  judg- 
ment was  rendered  by  a  Federal  court. 

Embry  v.  Palmer,  107  U.  S.  3,  27  L.  ed. 
346,  2  Sup.  Ct.  Rep.  25. 

The  defendants  Clark,  Culberson,  Spoonts, 
and  Phillips  Investment  Company  are  all 
privies  to  the  judgment  by  assignment  of 
•  interests  in  its  subject-matter,  and  are  pro- 
tected by  it  to  the  same  extent  as  Mrs. 
Smythe. 

Bigelow,  Estoppel,  142-149;  2  Black. 
Judgm.  58  549,  550;  Lake  C«)unty  v.  Piatt, 
supra:  Porter  v.  Bagby.  50  Kan.  412,  31 
Pac.  1058. 

Therefore,  as  to  all  the  defendants,  equi- 
table relief  is  necessary  and  proper  in  the 
case,  if  the  facts  are  sutlicient  to  warrant 
interfering  with  the  judgment. 

In  the  present  case,  having  jurisdiction 
to  restrain  the  defendants  from  setting  up 
the  judgment  as  an  adjudicati«>n,  the  court 
should  not  turn  the  plaintiff  over  to  sundry 
law  courts  in  Texas,  Ohio,  and  Missouri, 
for  the  recover v  of  its  monev,  but,  if  other- 
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wise  proper,  itself  ihoold  mdrainiater  i 
relief  by  ordering  the  return  of  the  mon 

1  Story,  Eq.  Jur.  SS  64K-71,  466,  457; 
Id.  §  886;  1  Pom.  Eq.  Jar.  f  f  181,  281,  2: 
2  Id.  §  010;  Roy  v.  Beaufort,  2  Atk.  U 
Rickle  V.  Dow,  39  Mich.  91 ;  Young  ▼.  Sigl 
48  Fed.  182;  Cksean  Ins.  Go.  ▼.  Fields  a 
Michigan  v.  Phoenix  Bank,  supra. 

When  property  has  been  obtained 
fraud,  its  true  owner  may  recover  it  fr 
any  person  except  a  bona  fide  purchaser 
value,  without  notice.  The  authorities 
this  subject  are  numerous,  and  are  beliei 
to  be  unanimous  in  support  of  the  pro] 
sit  ion. 

Buller  V.  Harrison,  supra;  Thurston 
Blanchard,  22  Pick.  18,  33  Am.  Dec  7< 
Devoe  v.  Brandt,  63  N.  Y.  482. 

The  exception  relates  only  to  those  kii 
of  property  whose  purchasers  for  value  i 
protected  by  the  policy  of  the  law  fr 
equities  outstanding  against  their  Tend 
of  which  they  had  no  notice.  Such  i 
money,  negotiable  paper,  land,  and  n 
chantable  chattels,  naming  them  in  a 
scending  scale  of  negotiability.  A  ju 
ment  is  not  such  property.  The  policy 
the  law  is  to  protect  litigants,  not  outsid 
dealing  with  judgments.  The  assignee 
a  judgment  takes  it  subject  to  all  equit 
existing  between  the  litigants,  whether 
had  notice  of  the  same  or  not,  and  r«ga 
less  of  the  consideration  paid  therefor. 

2  Black,  Judgm.  §§  953,  965;  1  High,  1 
5  190;  Taylor  v.  Nashville  &  C.  R.  Co. 
Tenn.  228,  6  S.  W.  393;  Blakesley  t.  Jol 
son,  13  Wis.  630;  Independent  School  I 
trict  V.  Schreiner,  46  Iowa,  172;  Rea 
Forrest,  88  111.  276;  Northam  v.  Gord 
23  val.  255;  Weber  v.  Tschetter,  1  8. 
205,  46  X.  W.  201 ;  Ellis  v.  Kerr  (Tex.  I 
App.)  23  S.  W.  1060,  11  Tex.  Civ.  App.  : 
32  S.  W.  444;  Wright  v.  Tread  well,  14  1 
255;  Minnesota  Thresher  Mfg.  Co.  t.  H 
10  X.  I).  16,  84  N.  W.  681 ;  Brisbin  t.  K 
hall,  5  Minn.  273,  Gil.  217;  McJilton  t.  U 
13  111.  486,  54  Am.  Dec.  449;  Wright 
Ix'vy,  12  Cal.  257;  Jeffries  v.  Evans,  i 
M(m.  119.  43  Am.  Dec.  158;  Devoll  t.  Scs 
49  Me.  320;  Padfield  v.  Green,  85  HI.  J 
Mulford  V.  Stratton,  41  N.  J.  L.  466;  Mi 
V.  Lamb,  43  Minn.  80,  19  Am.  St.  Rep. 
44  X.  W.  675;  Fred  Miller  Brewing  Co 
Hansen,  104  Iowa,  307,  73  X.  W.  827;  Ria 
V.  Alderman,  132  N.  C.  62,  43  S.  E.  ft 
Frankel  v.  Garrard,  160  Ind.  209,  86  N. 
087. 

A  policy  of  insurance  is  not  a  negotit 
instrument,  and  the  purchaser  of  it  ts] 
it  subject  to  all  equities.  I  May,  Ins.  31 
3  Joyce,  Ins.  i  2326.  The  same  is  tnie 
an  order  drawn  rgainst  a  specific  fi 
therein  named.  7  Cyc.  Jjiw  &  Proc.  p.  ( 
Xur  do  we  see  how  it  can  l>e  contended  t 

SOS  V. 
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i  imi  of  Wmej  deposlts^d  in  the  registrT 
if  i  taait  or  whieh  it  la  evpeeted  will  be 
m  4ip^t«d,  paasea^s  any  of  the  dt^mojits 
if  Biq^iftbUity.  Th^  af^tgn^L^  of  an  in 
IpikI  ta  iUflt  a  fluid,  it  seems  to  us,  takes 
Dol^  tl]«  title  whieh  the  assizor  had. 

it  order  drawn  against  a  particular  fund 
(w*ttttttM  an  equitable  asiignment  thereof 
ffn  Hnt^:  and»  if  such  be  thi?  intention  of 
i^  ftnifi  tt  will  be  ao  held^  even  though 
ik  orxlvr  b*  gfi^neral  in  its  form.  The  fund 
ntMi^pd  liped  not  be  actually  in  existence 
il  iht  tim*-  of  tb©  giring  of  the  order,  pro- 
Vld«l  it  i»  t^  ctome  into  existence  as  the 
itiuJt  af  &rrmn^inefits   already    made. 

1  Pfltn.  Eq.  Jur.  tl  1280-1284 J  Fourth 
$t)c«4  Kit-  11a  nk  v,  Yardley,  165  a  S.  934, 
ilLvL  S5S,  IT  Sup.  Ct.  Rep.  439;  Brill  v, 
Tattli,  «i  N.  Y.  434,  37  Am.  Rep.  515. 

ASjf  bd  which  clearly  proves  it  to  be 
tomnelDiyihle  to  execute  the  judgment,  and 
tl  »hich  the  judgment  debtor  mif^bt  hare 
AitBed  kimself  at  law,  but  was  prevented 
Ajr  (mod  r>r  accident,  unmixed  with  any 
l«nft  or  negligence  in  himself  or  hie  agentSf 
will  justify  an  application  to  a  court  of 
Alaaoery. 

M&Hii4f  Ins.  Co.  V.  Hodgson,  7  Cranch,  33S, 
1  L  *^.  362;  Graver  v.  Faurot.  22  C.  C.  A, 
I3<v«  U.  S.  App.  208,  76  Fed.  257;  Stowell 
%  Ddftd.  2$  Wis.  5CW;  Birch  v.  Birch  [1902] 
FiS.  }W;  BmweU  v.  D:iak8,  6  Repc^rts.  167; 
Cd^r.  I^gford  [1898]  2  Q.  B.  36 j  Priest- 
ftui  r.  Tbomas,  L.  R.  9  Prob.  Div.  210; 
lttw«I^  V.  Powel,  1  Yea.  Sr.  119,  284;  Ban- 
^1 1.  B^her,  9  Blicfb,  N.  R.  532. 

Jh.  P,  H  E  the  ridge  argued  the  cause, 
*iirf,  with  Messrs.  Alexander  JSt  Thompson, 
JlfEatirin  &  Wozencraft,  Spoonts^  Thomp- 
f^n,  t  Earwise,  and  Etheridge  &  Baker, 
^  1  hrief  for  appellees : 

i  drctut  aourt  of  the  United  States,  sit- 
^^  \n  equity^  will  not  re-ejeaminc  and  re- 
^^  A  judgment  at  law,  simply  upon  an 
*J^gation  of  fraud  intrinsic  in  the  law  judg- 


l*'Qit«i  States  v.  Throckmorton,  &8  U.  S. 

^K  68,  25  L.  ed,  93,  90;   Greene  v.  Greene, 

*  Cray,  361,  61  Am,  Dec.  454;  Pacific  K  Ce. 

*'   Mifisoun  P.  R.  Co.  Ill  U.  S.  505,  2S  L, 

?•>  49S,  4  Sup.  Ct.  Rep.  533;   Ploo  v.  Cohn, 

J^   CaL  129,  13  L.R.A.  336,  25  Am.  St.  Rep, 

*^,  25  Pac.  070,  27  Pac.  537  ■  Pupin  v.  Laut- 

5*11,  SS  Ind.  App.  74,  02  N.  E.  60;  Homer  v. 

*t*h,  I   Pick.  43;>.  11  Am.  Dec.  21S:  United 

^tat*a  T.  tlieeson,  33  C.   C.   A.  272,  02   U. 

^^  App.  31 L  90  Fed.  778;  Friese  v.  Hummel, 

^aOr.  145,  46  Am.  8t.  Rc^p.  610,  37  Pac.  45S; 

Smltb  T.   Ijowry,    1    Jolins.    Ch.   ,320;    Cot?- 

^aufpn  V.  Kcrtin??,  29   Fed.  821.   140   U.   S. 

^%  35  L.  ed.   754,   11    Sup.  Ct.  Rep.  1019; 

Hilton  V.  Guyot,  159  U.  S.  207,  40  L.  ed, 

^  16  Sup.   Ct.   Rep.   139;   Vancf?   v.   Bur^ 

'     **iik,  101  D.  S.  514,  25  L.  ed.  929  j  Steele  v. 

WU.  8. 
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St.  Louis  Smelting  &  Ref.  Co.  106  U.  S.  447, 
27  L.  ed.  226,  1  Sup,  Ct.  Rep.  389;  Dixon 
V.  nrahfim,  16  Iowa,  310;  Haaa  v.  Billings, 
42  Mmn.  63,  43  N,  W.  797;  l^ucheirie  v. 
Strou^e,  40  Wis.  023,  8  N.  W,  360;  Moffat t 
V.  United  States,  112  U.  S.  24,  28  L,  ed.  623, 
5  Sup.  Ct.  Rep.  10:  United  States  v.  Minor, 
114  U.  a  233,  20  L.  ed.  110,  5  Sup.  Ct,  Rep. 
836;  Oray  v.  Barton,  62  Mich.  196,  28  N. 
W.  813;  Amador  Canal  &  Jliti.  Co.  v. 
Mftchell.  50  Cal.  179;  United  States  v. 
White,  9  8a wy.  125,  17  Fed.  661;  United 
States  V,  Huncock,  30  Fed.  858;  Marriot  v. 
Hampton,  7  T.  H.  269;  Richards  v.  Symej, 
2  Atk.  319;  Sewe!  v.  Freeston,  1  Ch,  Caa, 
65;    Flower  v.  Lloyd,  L.  R.  10  Cb.  Div.  327- 

The  respondents  here  obtained  none  of 
the  company *s  funds  until  the  alleged  duty 
of  Inquiry  imputed  to  them  had  been  prose- 
cuted to  the  very  highest  source  and  ex- 
ploded. 

Bank  of  United  States  v.  Bank  of  Wash- 
iugton.  6  Pet,  8,  8  L.  ed.  299;  TloUy  V.  Mis- 
sionary Soc.  IfiO  U.  S.  284,  45  L.  ed.  531,  21 
Sup.  Ct.  Rep.  395;  Mert^hants  Ins.  C>o.  v. 
Abbott,  131  Mass.  397;  Walker  v.  Conant, 
60  Mich.  321,  13  Am.  St.  Rep.  391,  37  N.  W. 
292;  Laagley  v.  Warner,  3  N.  Y.  327; 
Stephens  v.  Board  of  Education,  79  N.  Y, 
183,  35  Am.  Rep.  511;  Justh  V.  National 
Bank,  m  IV.  Y.  483;  Webb  v.  Burney,  70 
TeK.  322,  7  S.  W.  841;  Rector  v.  Fitzgerald. 
8  C.  a  A.  277.  19  U.  S.  App.  423,  69  Fed. 
808;  Eylar  v.  Eyiar,  60  Tex.  315;  ilcAus^ 
land  v.>undt,  1  Neb.  211,  03  Am.  Dee.  358; 
Steele  V.  Renn,  50  Tex.  467,  32  Am.  Rep. 
605;  Wadhams  v.  Gay,  73  111.  415;  Glover 
V.  Coit,  36  Ti*x.  Civ.  App.  104,  81  S.  W.  130; 
Gould  V.  McFall,  118  Pa.  455,  4  Am.  St.  Rep. 
600,  12  Atl.  336:  Macklin  v.  Allenherg,  100 
.Mo,  337,  13  S.  W.  350. 

Wrongful  conduct  of  the  party  sued  is  an 
essentiai  element  of  his  liability,  and,  with^ 
out   such  showing,  he  cannot  be  held. 

Schneider  v,  Sellera,  98  Tex.  380,  84  S.  W. 
417;  2  Pom.  Eq.  Jur.  $  1051;  United  States 
V.  Detroit  Timher  ^  Lumber  Co.  200  U.  S 
321,  50  L.  ed.  490,  26  Sup.  Ct.  Rep.  2S2. 

Where  the  fund  a  have  become  once  law- 
fully  titled  in  an  outsider,  the  party  in- 
jured cannot  follow  them,  and,  by  his  ac- 
tion, make  ille<^al  that  which  had  a  lawful 
inception. 

Winston  v.  Masterson.  87  Tex.  200,  27 
S.  W,  768;  McDonald  v.  Napier,  14  Ga.  SO; 
Little  V.  Bunce»  7  N.  H.  4«5,  28  Am.  Deo. 
363:  Wright  v.  Aldncb.  60  N.  H.  161; 
Florida  C.  R.  Co.  v.  Bisbee,  18  Fla.  66 ;  Kalm 
luicli  V.  Foote,  86  Mich.  240,  40  N.  W.  132; 
(iray  v.  Alexander.  7  Humph,  16;  Costigan  v 
Newland,  12  Barb.  456;  Butcher  v,  Henning 
90   Hun,  56,=5,  35  N.   Y.  Supp.   lOtM. 

The  complainant  ha^*  prcKn^edeti  tbroujijh' 
out  in  the  praseci'.tion  of  this  suit  upon  the 
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theory  that  it  was  coorcod  into  paying  off 
the  Hunter  policies.  The  ontrary,  how- 
ever, is  established.  Being  a  voluntary  pay- 
ment, made  not  under  duress,  nor  under 
mistake  of  law  or  fact,  the  company  could 
not  prevail  in  this  proceeding,  even  if  the 
equities  of  these  respondents  did  not  so 
greatly  preponderate. 

Gould  V.  McFall,  supra;  Dickerman  v. 
Lord,  21  Iowa,  338,  89  Am.  Dec.  579;  Mc 
Donald  v.  Napier,  Kalmbach  v.  Foote,  and 
Butcher  v»  Henning,  supra;  Radich  v. 
Hutchins,  95  U.  S.  210,  24  L.  ed.  409;  Elston 
V.  Chicago,  40  HI.  514,  89  Am.  Dec.  361; 
Groves  v.  Sentell,  13  C.  C.  A.  386,  30  U.  S. 
App.  119,  66  Fed.  179. 

There  has  been  a  payment,  and  the  com- 
plainant seeks  to  reopen  the  payment,  and 
recover,  not  the  judgment,  which  has  been 
discharged,  but  money  that  has  been  paid 
in  the  transaction. 

People's  Sav.  Bank  v.  Bates,  120  U.  S. 
556,  30  L.  ed.  754,  7  Sup.  Ct.  Rep.  679; 
Youngs  V.  Lee,  12  X.  Y.  551;  Meads  v. 
Merchants'  Bank,  25  N.  Y.  143,  82  Am.  Dec. 
331 :  Padgett  v.  Lawrence,  10  Paige,  170,  40 
Am.  Dec.  232;  Struthers  v.  Kendall,  41  Pa. 
214,  80  Am.  Dec.  610;  Goodman  v.  Simonds, 
20  How.  343,  15  L.  ed.  934. 

The  jurisdiction  of  the  United  States  cir- 
cuit court  having  been  invoked  and  acquired 
entirely  on  the  ground  of  diversity  of  citi- 
zenship by  appellant,  it  should  have  ap- 
pealed to  the  circuit  court  of  appeals  of  the 
United  States,  and  not  to  this  court. 

Carey  v.  Houston  &  T.  C.  R.  Co.  150  U. 
S.  170,"  37  L.  ed.  1041,  14  Sup.  Ct.  Rep.  63; 
United  States  v.  Jahn,  155  U.  S.  109,  39 
L.  ed.  87,  15  Sup.  Ct.  Rep.  39;  Florida  C. 
&  P.  R.  Co.  V.  Bell,  176  U.  S.  321,  325,  44 
L.  ed.  486,  488,  20  Sup.  Ct.  Rep.  399;  Muse 
V.  Arlington  Hotel  Co.  168  U.  S.  430,  436, 
42  L.  ed.  531,  533,  18  Sup.  a.  Rep.  109; 
Colorado  Cent.  Consol.  Min.  Co.  v.  Turck, 
150  U.  S.  138,  37  L.  ed.  1030,  14  Sup.  Ct. 
Elep.  35;  Borgraeyer  v.  Idler,  159  U.  S.  408, 
40  L.  ed.  199,  16  Sup.  Ct.  Rep.  34;  Ex  parte 
Jones,  164  U.  S.  691,  41  L.  ed.  601,  17  Sup. 
Ct.  Rep.  222;  Loeb  v.  Cx)lumbia  Twp.  179 
U.  S.  472,  477,  45  L.  ed.  280,  286,  21  Sup. 
Ct.  Rep.  174. 

In  order  to  give  the  Supreme  Court  juris- 
diction direct  from  the  circuit  court  on  a 
constitutional  question,  it  must  appear  that 
the  suit  is  one  in  which  the  question  was 
really  involved  in  the  rendition  of  the 
judgment  complained  of,  and  that  the  ques- 
ti<m  was  controlling,  or,  at  least.  mr.terial. 

Carey  v.  Houston  &  T.  C.  R.  Co.  150  U. 
S.  17o!  37  L.  ed.  1041,  14  Sup.  a.  Rep. 
63;  Muse  v.  Arlington  Hotel  Co.  168  U.  S. 
430.  42  L.  ed.  531,  18  Sup.  Ct.  Rep.  109; 
Re  Lennon.  150  U.  S.  393.  37  L.  ed.  1120, 
14  Sup.  Ct.  Rep.  123;  Ansbro  v.  United 
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States,  159  U.  S.  695,  40  L.  ed.  310,  !•  { 
Ct.  Rep.  187;  Lampasas  ▼.  Bell,  180  U 
276,  45  L.  ed.  527,  21  Siq>.  Ct  Rep.  ] 
Newbury  port  Water  CSo.  t.  Newlmrjp 
193  U.  S.  561,  48  L.  ed.  706,  24  Sup. 
Rep.  553;  Western  U.  Teleg.  Co.  t.  j 
Arbor  R.  Co.  178  U.  S.  239,  44  L.  ed.  1< 
20  Sup.  Ct.  Rep.  867;  McCain  t.  Des  Hoi 
174  U.  S.  168,  43  L.  ed.  036,  10  Bap. 
Rep.  644;  New  Orleans  ▼.  Benjamin, 
U.  S.  411,  38  L.  ed.  764, 14  Sup.  Ct.  B;ep.  I 

The  fact  that  this  suit  was  brought 
the  circuit  court  to  vacate  the  judgment 
the  same  court  in  the  law  case  does 
make  this  a  suit  arising  under  the  Con 
tution  or  laws  or  treaties  of  the  Cni 
States,  or  give  this  court  jurisdiction. 

Carey  v.  Houston  &  T.  C.  R.  Co.  snii 
Metcaff  V.  Watertown,  128  U.  S.  5S6.  3:2 
ed.  543,  9  Sup.  Ct.  Rep.  173;  Pope  v.  Loi 
ville,  N.  A.  &  C.  R.  Co.  173  U.  S.  573,  42 
ed.  814,  19  Sup.  a.  Rep.  500. 

The  party'  defeated  on  final  judgment 
the  circuit  court  must  elect  whether  he  ^ 
go  to  the  Supreme  Court  on  the  quest 
of  jurisdiction  alone,  or  to  the  circuit  cc 
of  appeals  on  the  whole  case. 

McLish  V.  Roff,  141  U.  S.  661,  35  L. 
893,  12  Sup.  Ct.  Rep.  118. 

To  give  jurisdiction  to  the  Supreme  Cr 
under  the  6th  section  of  the  7th  Ame 
ment.  there  must  be  an  assignment 
specification  of  error,  stating  the  error  e 
mitted  by  the  court  below.  Appellant 
no  such  assignment  or  specification  of  e 
in  the  record,  for  the  good  reason  the  « 
below  ruled  in  its  favor  in  reference  to 
"constitutional  question"  on  demurrer, 
chambers,  before  answer  and  trial,  and 
pellant  hn  no  right  to  now  import  the  qv 
tion  into  the  cause  to  give  this  court  jin 
diction. 

Ansbro  v.  United  States.  169  U.  S.  (H 
40  L.  ed.  310,  16  Sup.  a.  Rep.  187. 

The  appellant,  in  its  bill  of  complaint 
the  circuit  court,  depended,  to  support  t 
jurisdiction  of  that  court,  upon  divenity 
citizenship  between  it  and  the  respondei 
It  also  suggests,  by  way  of  argument,  in 
brief  herein  on  the  merits,  that  its  bill  i 
in  the  nature  of  an  ancillary  bill  to  1 
original  action.  That  circumstanee  d( 
not,  of  course,  affect  the  juriBdietion  of  t 
appeal. 

Carey  t.  Houston  &  T.  C.  R.  Co.  150 
S.  179,*  37  L.  ed.  1043,  14  Sup.  a.  Rep.  i 
Marshall  t.  Holmes,  141  U.  8.  680,  35 
ed.  870,  12  Sup.  a.  Rep.  62. 

The  question  of  jurisdiction  may  not 
made  the  basis  of  a  direct  appeal  to  t 
court  at  the  instance  of  the  party  in  wh 
favor  it  was  decided  in  the  trial  eourt;  i 
a   certificate  from  the   oircuit  eourt,  f 
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Kfilkti  the   question  to  tbb  court,  Is  is- 

Ctaflrtney  w.  Prftdt,  im  U,  S.  89,  4§  L. 
^  m  SS  Sup.  a.  Rep-  203. 

Hr.  Justice  Holmes  delivered  the  opinion 
if  the  amti  i 

Hi*  i»  a  bill  in   equitj,  brought  In  the 
rm-mt  court  to  enjoin  the  setting  up  of  a 
|tift;r«iftjt  at  law  recovered  in  the  same  elr- 
eait  court  lap^n  three  policies  of  life  insur- 
uof*  MJ  the  ground  that  the  judgment  was 
oHuehkI  hy  fraud.      It  also  seeks   to  <^m- 
jKJ  th«  pluinti^  in   the  action  at  law^  and 
otli^f  partje:^  to  whom  interests  in  the  poli- 
■    U9  ^t^p  a^^Lgnedf  to  repay  the  sums  wklcb 
V    tlwj  receliied    upon    them.     The   judgroeiit 
m    Wis  rendered  in  a  c&se  which  came  before 
I    Uili  oourt»  and  tlie  drama  tie  clrcumstancea 
B    at  the  alleged  de^th  are  aet  forth  in  the  re^ 
m    poti    PMeiitj  Mut.  Life  As  bo.  v.  llettler, 
I    US  0.  S.  30i,  46  L.  ed.  922,  22  Sup,  Ct.  Rep. 
1^   «^    The  appellant  ts  the  plaintiff  in  error 
in  that  caie,  having  changed  its  name.    Aft- 
er tbe  date  of  the  judgment  the  appt^Uant 
diwovered    that    Hunter,    the    party   whose 
life  W3^   In^iired^   was  alive,   and    that   the 
rtftirery  was  the  result  of  a  deliberate  plot. 
IWeapon    it   forthwith   brought   this   MIL 
Ose  af  the  defenses  set  up  and  argued  be- 
bv  titd  here  was  that,  bj  the  Ttb  Amend- 
Qiuit  to  the  Conatituiion^  no  fact  tried  by  a 
11117  s^ali  be  otherwise  re-examined  in  any 
EOurt  of  the  United  States  than  according 
ta  tb»  rules  of  the  common  law>     On  the 
fjcts  al legged   and  proved   tbe  circuit  court 
atered    a    decree    against    the    plaintiff    at 
^1,  Met  tier,  now  Smyth  e,  hut  dismissed  the 
bill  M  against  the  assignees  of  partial  in- 
temu  in  the  policies,    Tbe  insurance  eom- 
p»!iv  appealed  to  this  court. 

Thit  material  facts  are  these:     By  way  ol 
A  contingent  fee  for  the  service  in  collect- 
ing the  insurance,  Mrs.  Mettler  assigned  to 
the  present  defendant  Clark  and  his  part- 
ners one-third  interest  in  the  policies,  with 
^n  additional  sum  in  case  statutory  dam- 
A^  and    attorney's    fees    were    recovered. 
This  afterwards  came  to  Clark  alone.    Clark 
and  Mrs.  Mettler  assigned  $500  each,  from 
•1  their  respective  •interests,  to  the  defendant 
Culberson,  as  a  contingent  fee  for  argument 
and  services  in  this  court.     Clark  also  em- 
ployed the  defendant  Spoonts,  it  would  seem, 
on  a  contingent  fee.     Finally  he  mortgaged 
liu  right  to  the  Phillips  Investment  Com- 
pany.   When  the  judgment  was  recovered, 
^fore    execution,    the    insurance    company 
paid  the  amount    ($24,028.25)    into  court. 
^t  of  this  the  clerk  paid  to  Mrs.  Mettler 
'n,G16;    to   Clark,   $8,346;    to    Spoonts   on 
^rk's  order,  $1,500;  to  Culberson,  $1,026; 
*nd  to  the   Phillips   Investment   Company, 
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$L540.24,  It  h  these  sums,  other  than  tluit 
paid  to  Mrs.  Mettler,  that  are  in  question 
here. 

It  will  not  be  necessary  to  consider  the 
constitutional  question  under  the  7  th 
Amendment,  to  which  we  have  referred,  or 
some  other  questions  which  were  raised,  be- 
eause  we  are  of  opinion  that  the  appellees 
are  entitled  to  keep  their  motjeyi  even  if 
the  judgment  can  be  impeached  for  fraud- 
They  all  got  the  legal  title  to  the  money 
which  was  paid  to  them,  or,  what  is  tb* 
same  thing,  got  the  legal  title  transferred 
to  their  order.  Tlmt  being  so,  the  ap|>ellaiit 
must  show  some  equity  befure  theu' 
legnl  title  can  be  disturbed.  It  founds  its 
claim  to  such  an  equity  on  the  mode  in 
which  the  judgment  which  induced  it  to 
part  with  the  title  to  its  money  was  ob- 
tained. But  fraud,  of  course,  gives  rise  only 
to  &  personal  claim.  It  gues  to  the  motives, 
not  to  the  formal  constituents,  of  a  legal 
transfer  (Rodlifi"  v.  Dallinger,  141  Maaa. 
1,  6,  55  Am.  Rep.  430,  4  N.  E.  80^ ) .  and 
the  rule  is  familiar  that  it  can  affect  a 
title  only  vfhen  the  owner  takes  with  noticB 
or  without  having  given  value  (Fletcher  v. 
Peck,  6  Cranch,  ST,  133,  Z  L.  ed.  IQ'2,  177; 
2  Wms.  Vend,  &  P,  674.  See  Tlie  Eliza 
Lines,  199  U.  S.  lift,  131,  50  L.  ad.  115,  2tt 
Sup.  Ct.  Rep.  8),  The  question  is  whether 
the  appellant  can  make  out  such  a  ease  04 
that. 

It  is  said  that  the  title  of  the  appelleei 
stands  on  the  judgment,  and  that  If  the 
judgment  fa  Ik  tbe  title  fails.  But  that 
mode  of  statement  is  not  sufhciently  pre- 
cipe. The  judgment  hardly  can  be  said  to 
be  part  of  the  appellees"  title.  It  simply 
afforded  the  appellant  a  motive  for  its  pay- 
ment into  court.  'The  appellees  derive  their[Tir] 
title  immediately  from  Mrs*  Mettler,  and 
remotely  from  the  act  of  the  appellant 
They  stand  exactly  as  if  the  appellant  had 
handed  over  the  $24,000  in  gold  to  her  and 
she  thereupon  had  handed  their  proportion 
to  them.  We  are  putting  no  emphasis  on 
the  fact  that  the  thing  transferred  was  mon- 
ey. The  appellees  knew  from  what  fund 
they  were  paid,  from  what  source  it  came, 
and  why  it  was  paid  to  Mrs.  Mettler.  We 
are  insisting  only  that  the  title  had  passed 
to  them.  But  we  repeat  that,  as  the  title 
had  passed,  the  appellant  must  find  some 
equity  before  it  can  disturb  it,  and  we  now 
add  that,  as  there  is  no  question  that  the 
appellees  took  for  value,  that  is,  in  payment 
for  their  services,  or,  if  it  be  preferred,  in 
performance  of  Mrs.  Mettler's  contingent 
promis?,  the  equity  must  be  founded  upon 
notice. 

The  notice  to  be  shown  is  notice  of  the 
fact  that  the  judgment  which   induced   the 
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appellant's  payment  was  obtained  by  fraud. 
But  notice  cannot  be  established  by  the  mere 
fact  that,  while  the  appellees  held  an  in- 
terest in  the  policies  only,  they  were  as- 
signees of  choses  in  action,  and  took  them 
subject  to  the  equities.  Tliat  is  due  to  a 
chose  in  action  not  being  negotiable.  It 
does  not  stand  on  notice.  The  general  prop- 
osition was  decided  in  United  States  v. 
Detroit  Timber  &  Lumber  Co.  200  U.  S.  321, 
333.  334,  50  L.  ed.  409,  26  Sup.  Ct.  Rep. 
282 ;  and  United  States  v.  Clark,  200  U.  S. 
601,  607,  608,  50  L.  ed.  613,  26  Sup.  Ct 
Rep.  340;  and  earlier  in  Judson  v.  Cor- 
coran, 17  How.  612,  615,  15  L.  ed.  231,  232; 
and,  we  have  no  doubt,  is  the  law  of  Eng- 
land. Of  course,  the  assignee  of  an  or- 
dinary contract  can  only  stand  in  the  shoes 
of  the  party  with  whom  the  contract  was 
made.  In  the  discussions  of  the  rule  which 
we  have  seen  we  have  found  no  other  reason 
offered,  as  no  other  is  necessary.  But  the 
assumption  of  the  good  faith  of  the  assignee 
occurs  in  more  cases  than  one. 

The .  principle  which  we  apply  is  further 
illustrated  by  the  priority  given  to  the  later 
of  two  equitable  titles,  if  the  legal  title  be 
added  to  it  (2  Pom.  Eq.  Jur.  3d  ed.  §§  727, 
768)  by  the  doctrine  of  tacking,  and,  in 
f75]sonie  degree,  by  the  great  distinction  •recog- 
nized in  other  respects  between  the  holder 
of  title  under  an  executed  contract  and 
a  party  to  a  contract  merely  executory. 
See  1  Wms.  Vend.  &  P.  540,  and  cases  cited. 
We  may  add  further  that,  even  if  we  were 
wrong,  the  equities  to  whijh  an  assignee 
takes  subject  are  ei|uities  existing  at  the 
time  of  the  assignment  (1  Wms.  Vend. 
&,  P.  584),  and  that  the  notice  with  which 
he  is  supposed  to  be  charged  as  assignee 
can  bo  of  nothing  more.  Therefore,  merely 
as  assignees,  the  appellees  had  not  notice  of 
the,  as  yet.  unaeeoniplished  fraud  in  ob- 
taining the  judgment.  The  policies  were 
honest  contracts,  and  it  was  an  interest  in 
the  policies  which  was  assigned,  at  least  to 
Clark. 

The  appellant  is  driven,  therefore,  to  con- 
tend, as  it  did  contend  at  the  argument, 
that  notice  of  the  denial  that  Hunter  was 
dead,  in  the  suit  on  the  policy,  was  notice 
of  the  fraud.  But  it  is  admitted  that  the 
appellees  all  acted  in  good  faitli;  that  they 
believed  the  plaint  ill's  case.  In  such  cir- 
cumstances, even  if  the  answer  had  gone 
further,  and  had  charged  the  plaintirT  with 
all  that  the  present  bill  charges  ajjainst  her. 
wh»>n  a  jury  had  decided  that  the  charges 
were  groundless,  a  judgment  had  In^en  en- 
tered on  the  verdict,  and  the  insurance  com- 
pany had  accepted  the  result  by  payinir  the 
money  into  court  without  waitini:  for  an 
execution,  it  would  be  imiMssible  to  sav 
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that  the  supposed  notice  wms  not  purged. 
The  appellees  were  not  bound  to  contem- 
plate future  discoveries  of  what  they  hon- 
estly believed  untrue,  and  a  bill  to  impem^ 
the  final  act  of  the  law.  See  Bank  of  Unit- 
ed States  V.  Bank  of  Washington,  6  Pet  t» 
19,  8  L.  ed.  299,  304. 
Decree  affirmed. 


Mr.  Justice  Harlan  and  Mr.  Justice  Wtaiti 

dissent. 

Mr.  Justice  McKenna  took  no  part  in  Um 
decision  of  this  case. 


•DANIEL  RED  BIRD  et  al..  Citizens  of  tlM[7 
Cherokee  Nation  by  Blood,  Appts., 

V. 

UNITED  STATES.  (No.  125.) 


CHEROKEE  NATION,  Appt^ 

V. 

UNITED  STATES.   (No.  126.) 


FRANCIS  B.  FITE  et  al.,  Intermarried 
\Miite  Persons.  Claiming  to  be  Entitled  to 
Citizenship  in  the  Cherokee  Nat  ion,  Appts^ 

V. 

UNITED  STATES.  (No.  127.) 


PERSONS  CLAI^nNG  RIGHTS  IN  THE 
CHEROKEE  NATION  BY  INTERMAR- 
RIAGE, Appts., 

V. 

UNITED  STATES.   (No.  128.) 

(See  S.  a  Reporter's  ed.  76-06-) 

Cherokee  enrolment — ^rights  of  intermairied 
whites. 

1.  White  persons  residinfr  in  the  Chero- 
kee Nation  who  became  Cherokee  citizens 
under  the  Cherokee  laws  by  intemiarriage 
with  Cherokees  by  blood  prior  to  November 
1,  1875,  when  a  Cherokee  law  became  ef- 
fective which  declared  that  such  persons  by 
intermarriaj;e  acquired  no  ri^rhts  of  soil  or 
interest  in  the  vested  funds  of  the  Nation. 
are  equally  interested,  and  have  equal  per 
capita  rijzhts  with  Cherokee  IndiJins  bj 
blood  in  the  lands  constituting  the  public 
domain  of  the  Cherokee  Nation,  and  are  en- 
titled to  be  enrolled  for  that  purpose. 
Cherokee  enrolment — rights  of  intemiAtrM 

whites. 

2.  No  rijrhts,  interest,  or  share  in  any 
funds  belon^in^r  to  the  Cherokee  Nation,  ex- 
cept whero  such  funds  were  derived  by  lease. 
sale,  or  othiTwise  from  the  lands  of  the 
Cherokee  Nation  conveyed  to  it  by  the 
Tnited  States  by  the  patent  of  December. 
1S.*{S.  were  acijuired  by  white  persons  resid- 
injr  in  the  Cherokee  Nation  who  became 
Chen>kee  citizens  under  the  Cherokee  laws 
bv   intermarriage  with  Cherokees  by  blood 
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prior  to  Norember  1,  1875,  when  a  CSierokee 
kw  becftme  effectWe  which  declared  that 
iwh  persons  by  intermarriage  acquired  no 
rights  of  soil  or  interest  in  the  rested  funds 
if  the  Nation. 
Statutes— effect  of  compilation. 

3.  The  original  Cherokee  law  as  duly 
|sssed  and  approved  must  prevail  as  against 
omisBions  in  subsequent  compilations,  where 
the  acts  providing  for  such  compilations  did 
not  dedare  that  they  should  be  effective  as 
laws  of  the  Cherokee  Nation. 

iBdiana — ^rights  of  adopted  whites. 

4.  Civil  and  political,  and  not  property, 
rights,  were  alone  within  the  purview  of  the 
amendment  made  in  1866  to  the  5th  section 
of  the  Cherokee  Constitution  of  1839,  relat- 
iBg  to  eligibility  to  a  seat  in  the  National 
Cmmcil,  by  which  "whites  legally  members 
cf  the  Nation  by  adoption"  were  declared 
to  be  citizens  of  the  Cherokee  Nation. 
Cherokee  enrolment — rights  of  intermarried 

idiites. 

5.  White  persons  who  intermarried  with 
Gherokees  after  November  1,  1875,  when  a 
Cherokee  law  became  effective  which  de- 
dared  that  such  persons  by  intermarriaffe 
acquired  no  right  of  soil  or  interest  in  the 
vested  funds  of  the  Cherokee  Nation,  are 
not  entitled  to  share  in  the  allotment  of  the 
lands  or  in  the  distribution  of  any  of  the 
funds  belonging  to  such  Nation,  and  are  not 
entitled  to  be  enrolled  for  that  purpose. 
Indians— rights  of  intermarried  whites. 

6.  The  ratification  by  the  Cherokee  Na- 
tion of  the  act  of  Congress  of  July  1,  1902 
(32  SUt.  at  L.  716,  chap.  1375),  which  in  § 
M  declares  that  no  white  person  intermar- 
ried since  December  16,  1895,  shall  be  en- 
title.! to  enrolment  or  to  participate  in  the 
•iistribution  of  the  tribal  property  of  the 
Cherokee  Nation,  does  not  amount  to  a  cop- 
oesaion  (^  property  rights  by  the  Indians  to 
^U  who  intermarried  prior  to  that  date. 
Cherokee  enrolment — rights  of  intermarried 

whites. 

7.  White  persons  who  have  intermarried  I 
with  Delaware  or  Shawnee  citizens  of  the  > 
Cherokee  Nation,  not  thereby  becoming  citi- 
KRs  themselves  under  the  Cherokee  laws, 
bave  no  part  or  share  in  the  Cherokee  prop- 
erty, and  are  not  entitled  to  participate  in 
the  allotment  of  the  lands  or  in  the  distribu- 
tion of  the  funds  belonging  to  such  Nation, 
and  are  not  entitled  to  be  enrolled  for  that 
purpose. 

Cherokee  enrolment — rights  of  intermarried 
whites  —  married  out  and  abandoned 
whitea 

8.  White  persons  who  intermarried  with 

Cherokees  by  blood,  and,  after  the  death  of 

the  Cherokee  wife  or  husband,  intermarried 

with   persons   not   of    Cherokee   blood,  and 

white  men  who,   having  married  Cherokee 

women,  abandoned  them,  have  no  part  or 

ihare  in  the  Cherokee  property,  and  are  not 

entitled  to  share  in  the  allotments  of  the 

lands  or  in  the  distribution  of  any  of  the 

funds  belonging  to  the  Cherokee  Nation,  or 

to  be  enrolled   for  that  purpose,   although 

203  U.  S.  U.  S..  Book  51. 


the  proceedings  in  the  nature  of  oifiee 
found  authorized  by  the  Cherokee  laws  hava 
not  been  instituted  to  deprive  them  of  the 
rights  and  privileges  acquired  by  intermar* 
riage. 

[Nos.   125,  126,  127,  128.] 

Argued  February  19,  20,  1906.    Decided  No- 
vember 5,  1906. 

APPEALS  from  the  Court  of  Claims  to 
review  a  decree  which  adjudged  that  on- 
ly such  white  persons  as  intermarried  with 
Cherokees  by  blood  prior  to  November  1, 
1875,  were  entitled  to  any  share  in  the 
Cherokee  property,  or  to  be  enrolled  for 
that  purpose.  Affirmed. 
See  same  case  below,  40  Ct.  CI.  411. 

Statement  by  Mr.  Chief  Justice  Fuller: 
*The  subject-matter  of  this  suit  consists  of  [77] 
4,420,406  acres  of  land  in  the  Cherokee 
country  about  to  be  allotted  among  the  Cher- 
okee people  entitled  4;o  participate  in  the 
distribution  of  the  common  property  of  the 
Cherokee  Nation.  The  case  was  transmitted 
to  the  court  of  claims  by  the  Secretary  of  the 
Interior,  on  the  24th  of  February,  1903,  the 
nature  of  the  controversy  being  thus  stated: 
"A  controversy  has  arisen  as  to  the  rights 
of  white  persons  intermarried  with  Cherokee 
citizens,  and  a  protest  has  been  filed  with 
this  Department  on  behalf  of  a  large  number 
of  citizens  of  the  Cherokee  Nation  by  blood 
against  the  enrolment  of  intermarried  per- 
sons, 'so  as  to  recognize  their  right  to  par- 
ticipate in  the  distribution  of  any  of  the 
common  pr9perty  of  the  Cherokee  Nation  of 
whatever  kind  or  character.'  It  is  asserted, 
on  the  one  hand,  that  the  Cherokee  laws 
have  never  recognized  the  right  of  'inter- 
married citizens*  to  share  in  the  distribution 
of  the  property  of  the  Nation,  and,  on  the 
other  hand,  that  the  Cherokee  laws  as  well 
as  the  laws  of  Congress  recognize  those  per- 
sons who  have  been  married  to  Cherokee 
citizens  in  accordance  with  the  laws  of  the 
Cherokee  Nation  relating  to  marriage  as  full 
citizens  of  such  nation,  entitled  to  share 
equally  with  full  blooded  citizens  in  the 
property  of  the  tribe." 

Thereafter,  Congress,  by  the  act  of  March 
3,  1905  (33  Sta^t.  at  L.  1048,  1071,  chap. 
1479),  provided  as  follows: 

"That  in  the  case  entitled  *In  the  Matter 
of  Enrolment  of  Persons  Claiming  Rights 
in  the  Cherokee  Nation  by  Intermarriage 
against  the  United  States,  Departmental, 
Numbered  Seventy-six,*  now  pending  in  the 
court  of  claims,  the  said  court  is  hereby 
authorized  and  empowered  to  render  final 
judgment  in  said  case,  and  either  party 
feeling    itself   aggrieved  by   said   judgment 
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shall  have  the  right  of  appeal  to  the  Su- 
preme Court  of  United  States  within  thirty 
days  from  the  filing  of  said  judgment  in 
the  court  of  claims.  And  the  said  Supreme 
Court  of  the  United  States  shall  advance 
said  case  on  its  calendar  for  earlv  hearing." 
[78]  'The  court  of  claims  filed  its  opinion  May 
15,  1905.  and  on  May  18  findings  of  fact  and 
conclusions  of  law,  and  on  that  day  entered 
its  decree  as  follows: 

"This  case  having  been  transmitted  to 
this  court  by  the  Secretary  of  the  Interior 
by  letter  dated  February  24,  1903,  for  the 
findings  and  opinion  of  the  court  in  accord- 
ance with  the  provisions  of  §  2  of  the  act  of 
Congress  of  March  3,  1883,  entitled  'An  Act 
to  Afford  Assistance  and  Relief  to  Congress 
and  the  Executive  Departments  in  the  In- 
vestigation of  Claims  and  Demands  against 
the  Government'  (22  Stet.  at  L.  485,  chap. 
116,  U.  S.  Comp.  SUt.  1901,  p.  748).  and 
Congress,  by  the  act  of  March  3.  1905,  en- 
titled 'An  Act  Making  Appropriations  for 
the  Current  and  Contingent  Expenses  of 
the  Indian  Department  and  for  Fulfilling 
Treaty  Stipulations  with  Various  Indian 
Tribes  for  tl»e  Fiscal  Year  Ending  June  30, 
1906.  and  for  Other  Purposes,'  having  made 
the  following  enactment: 

"  'That  in  the  case  entitled  ''In  the  Mat- 
ter   of    Enrolment     of     Persons    Claiming 
Rights  in  the  Cherokee  Nation  by  Intermar- 
riage   against    the    United  States,  Depart- 
mental, Xumbered  Seventy-six,"  now  pend- 
ing in  the  court  of  claims,  the  said  court  is 
hereby  authorized  and  empowered  to  render 
final  judgment  in  said  case,  and  either  party 
feelingitself  aggrieved  by  said  judgment  shall  1 
have   the  right  of  appeal   to  thp  Supreme  1 
Court   of  the  United  States  within  thirty 
days  from  the  filing  of  said  judgment  in  the 
court    of    claims.     And    the  said   Supreme  \ 
Court  of   the   United  States   shall  advance  | 
said  case  on  its  calendar  for  early  hearing;' 

"And  the  csuise  coming  on  to  be  heard 
upon  the  petition,  answers,  agreed  facts, 
proofs,  and  arguments  submitted  by  the  at- 
torneys of  the  parties  to  the  rause.  respect- 
ively, and  tho  (t»urt  having  heard  and  fully 
considered   th»*  same; 

"And  it  appt^aring  to  the  court  that  all 
those  white  persons  who  married  Cherokee 
Indians  by  blood  subsequently  to  the  enact- 
ment of  the  C'horokee  law  which  became  ef- 
fective Noveml>er  1,  1875,  and  which  de- 
clared that  such  persons  by  intermarriage 
acquired  no  rights  of  soil  or  interest  in  the 
[79]  •vested  funds  of  the  Nation,  had  due  notice 
of  the  limitations  set  upon  their  rights  and 
privileges  as  citizens;  and  that  those  white 
persons  who  married  Cherokee  citizens  by 
blood  prior  to  said  date  aci]uired  rights  as 
citizens  in  the  lands  belonging  to  the  Nation 
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and  held  and  owned  as  nationAl  lands, 
eept  such  of  these  mtermarried  persons 
lost  their  rights  as  Clierokee  citiaens 
abandoning  their  Cherokee  wives  or  by  ip 
rying  other  white  or  nontribal  men 
women  having  no  rights  of  citizenship 
blood  in  said  CSierokee  Nation: 

"It  is  by  the  court  ordered,  adjudged,  i 
decreed  that  such  white  persons  residing 
the  Cherokee  Nation  as  became  Cherd 
citizens  under  Clierokee  laws  by  interm 
riage  with  Cherokees  by  blood  prior  to  i 
Ist  day  of  November,  1875,  are  equally 
terested  in  and  have  equal  per  capita  rig] 
with  Cherokee  Indiana  by  blood  in  the  lai 
constituting  the  public  domain  of  the  Cfa 
okee  Nation,  and  are  entitled  to  be  enrol 
for  that  purpose;  but  such  intermarr 
whites  acquired  no  rights  and  have  no  int 
est  or  share  in  any  funds  belonging  to  i 
Cherokee  Nation  except  where  anch  fui 
were  derived  by  lease,  sale,  or  otherw 
from  the  lands  of  the  Cherokee  Nation  ec 
veyed  to  it  by  the  United  States  by  the  p 
cnt  of  December,  1838;  and  that  the  rig" 
and  privileges  of  those  white  citizens  « 
intermarried  with  Cherokee  citizens  suh 
quent  to  the  1st  day  of  November,  1875^ 
not  extend  to  the  right  of  soil  or  interew 
any  of  the  vested  funds  of  the  Cherokee 
tion.  and  such  intermarried  persons  are 
entitled  to  share  in  the  allotment  of 
lands  or  in  the  distribution  of  any  of 
funds  belonging  to  said  Nation,  and  ar^ 
entitled  to  be  enrolled  for  such  purf^ 
that  those  white  persons  who  intermav 
with  the  Delaware  or  Shawnee  citizens  of 
Cherokee  Nation,  either  prior  or  subscqin 
to  November  1,  1875.  and  those  who  iah 
married  with  Cherokees  by  blood,  ai 
subsequently,  being  left  a  widow  or  widowi 
by  the  death  of  the  Cherokee  wife  or  hm 
band,  intermarried  with  persons  not  < 
Cherokee  blood,  and  those  white  men  wh 
having  married  Cherokee  women  and  subs 
quent ly  aluindoned  'their  Cherokee  wivi 
have  no  part  or  share  in  the  Cherokee  pro 
erty,  and  are  not  entitled  to  participate 
the  allotment  of  the  lands  or  in  the  disi 
bution  of  the  funds  of  the  Cherokee  Xati 
or  people,  and  are  not  entitled  to  be  < 
rolled  for  such  purpose.** 

Cherokee  citizens  by  blood  took  an  appi 
to  this  court  from  so  much  of  that  dee 
as  adjudged  that  persons  intermarryi 
with  Cherokee  citizens  prior  to  November 
1875.  were  entitled  tb  share  in  the  ChenI 
property,  which  appeal  is  numberea  in  t] 
court  125;  and  the  Clierokee  Natkm  pro 
cuted  a  similar  appeal,  numbered  126.  Tl 
certain  intermarried  whites  appealed  hi 
the  decree  except  that  portion  wUeh  h 
that  the  whites  who  intermarried  prior 
November  1,  1875,  were  entitled  to  ate 
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■mbered  127.  And  thereafter  other  inter- 
■mied  whites  appealed  generally,  num- 
Wndl28. 

The  case  is  reported  in  40  Gt.  01.  411, 
wbere  will  be  found  an  elaborate  statement 
of  the  facts,  including  the  acts  of  the  Cher- 
okee National  Council,  etc,  bearing  on  the 
nbject-matter. 

Mr.  John  J.  Hemphill  argued  the  cause, 
ud,  with  Mr.  K.  S.  Murchison,  filed  a  brief 
OB  behalf  of  Cherokee  citizens  by  blood. 

Mr.  Edgar  Smith  argued  the  cause  and 
fied  a  brief  for  the  Cherokee  Nation. 

Messrs.  James  S.  Davenport  and  William 
T.  Hatchings  argued  the  cause  and  filed  a 
brief  on  behalf  of  persons  claiming  rights 
ia  the  Cherokee  Nation  by  intermarriage. 

Mr.  William  Henry  White  also  argued  the 
ttose,  and,  with  Mr.  A.  E.  L.  Leckie,  filed  a 
brief  on  behalf  of  the  intermarried  whites. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Article  1  of  the  treaty  of  1846  declared 
that  the  lands  now  occupied  by  the  Cher- 
W]okee  Nation  shall  be  secured  to  the  *  whole 
Cherokee  people  for  their  common  use  and 
henefit**  [9  Stet.  at  L.  871];  and  article  4, 
that  these  lands  "shall  be  and  remain  the 
common  property  of  the  whole  Cherokee  peo- 

Section  2  of  article  1  of  the  Cherokee  Con- 
■titution  (1839)  provided  that  "the  lands 
of  the  Cherokee  Nation  shall  remain  com- 

nion  property." 

The  amendments  of  18G6  (art.  1,  §  2)  de- 
clami  that  the  lands  of  the  Cherokee  Nation 
•"shall  remain  common  property  until  the 
National  Council  shall  request  the  survey 
and  allotment  of  the  same,  in  accordance 
'■'  with  the  provisions  of  article  20  of  the 
Treaty  of  19th  of  July,  1866  [14  Stat,  at  L. 
I91»],  between  the  Unit<?d  States  and  the 
derokee  N'ation."  This  request  was  subse- 
quently duly  made  and  an  allotment  is 
taking  place  accordingly. 

The  intermarried  whites  have  not  acquired 
the  right  to  share  in  the  lands  or  funds  of 
the  Cherokee  Nation  by  grant  in  express 
terms,  but  that  right  is  claimed  in  virtue  of 
in  alleged  citizenship  in  the  Cherokee  Na- 
tion derived  from  intermarriage  under  Cher- 
okee laws. 

The  Nation,  under  the  treaties,  possessed 
the  right  of  local  self-government  with  au- 
thority to  make  such  laws  as  it  deemed 
necessary  for  the  government  and  protection 
of  persons  and  property  within  the  country, 
belonging  to  its  people,  "or  such  persons  as 
have  connected  themselves  with  them." 
Treaty,  Dec  29,  1835.  art.  5,  7  Stat,  at  L. 
478.  And  §  14  of  article  3  of  the  Cherokee 
Constitution  providea:  "The  National  Coun- 
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cil  shall  have  power  to  make  all  laws  and 
regulations  which  they  shall  deem  necessary 
and  proper  for  the  good  of  the  Nation,  which 
shall  not  be  contrary  to  this  Constitution." 

Prior  to  1855  certain  white  persons  had 
married  Cherokees,  which  had  given  rise  to 
serious  questions  respecting  the  status  of 
these  persons  and  the  jurisdiction  of  the 
Nation  over  them.  The  act  of  Congress  of 
June  30,  1834  [4  Stat,  at  L.  729,  chap.  161] 
(carried  forward  into  §§  2134,  2135,  2147, 
and  2148  of  the  Revised  Statutes),  provid- 
ed that  a  citizen  of  the  United  States 
should  not  go  •into  the  Indian  country  with- [82] 
out  a  passport,  and  that  he  might  be  re- 
moved therefrom  as  an  intruder.  The 
promise  of  the  United  States  to  remove  un- 
authorized citizens  from  the  Nation  appears 
in  the  treaties,  and  even  as  late  as  1893, 
in  the  convention  by  which  the  Cherokee 
outlet  was  ceded  to  the  United  States. 
But  the  Council  could  permit  certain  white 
persons  to  reside  in  the  Nation,  subject  to 
its  laws,  though  free  from  the  laws  relat- 
ing to  intruders. 

In  these  circumstances  the  Cherokee  act 
of  1856  "regulating  intermarriage  with 
white  men"  was  passed.  Its  purpose  is 
plain  and  is  disclosed  Dy  the  preamble  in 
these  words :  "Whereas  the  peace  and  pros- 
perity of  the  Cherokee  people  require  that, 
in  the  enforcement  of  the  laws,  the  jurisdic- 
tion should  be  exercised  over  all  persons 
whatever  who  may,  from  time  to  time,  be 
privileged  to  reside  within  the  territorial 
limits  of  this  Nation,  therefore,"  etc.,  etc. 
The  act  was  administrative  and  aimed  at 
subjecting  the  intermarried  whites  to  the 
control  and  dominion  of  the  Cherokee  laws 
instead  of  leaving  them  responsible  solely  to 
the  laws  and  authorities  of  the  government 
of  the  I'nited  States.  It  contains  nothing 
indicating  the  intention  to  confer  property 
rights  on  intermarried  whites.  But  in  re- 
spect of  the  public  domain,  the  court  of 
claims,  in  the  present  case,  because  of  the 
opinion  in  Cherokee  Nation  v.  Joumeycake, 
155  U.  S.  196,  39  L.  ed.  120,  15  Sup.  Ct.  Rep. 
55,  assumed  that  the  acquisition  of  citizen- 
ship under  Cherokee  laws  carried  the  right 
to  share  therein,  unless  forbidden  by  sujh 
legislation.  And  iSIr.  Chief  Justice  .vott, 
speaking  for  the  court,  said:  "In  1874  the 
rapidly  growing  value  of  the  Cherokee  lands 
was  becoming  perceptible.  On  the  one  hand 
there  were  white  men  who  desired  to  marry 
into  the  tribe,  and,  mairying  and  residing 
in  the  Nation,  desire  1  the  rights  and  privi- 
leges of  citizens;  on  the  other  hand,  there 
were  white  adventurers  desiring  to  share  in 
the  wealth  of  the  Nation,  soon,  it  was  be- 
lieved, to  become  available  to  individual  cit- 
izens. The  public  welfare  might  be  benefited 
bv    allowing    the    one.    and    most    certainly 
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[8S]wouId  be  ooziserred  bj  eselnding  the  *other. .  flowed  from  the  Cheiokee  dtiioiehip  eotg 
No  restriction  appeared  to  exist  in  tlie  Oon-  which  merely  mbjeeted  the  white  mtai  to 
stiiution  which  would  forbid  the  National  the  jurisdictiMi  of  the  Nation,  but  thai  ri^it 
Cous.^il  from  admitting  white  men  to  dti-  I  resulted  from  eacpreea  grant  and  the  pay- 
senship  upon  the  condition  that  they  should  I  meet  of  a  price.  Aa  to  the  Delawarei  and 
not  acquire  an  estate  or  interest  in  the  com-  j  Shawnees.  their  participation  was  specifie- 
munal  or  common  property  of  the  Nation."  i  ally  provided  for  by  convention,  approved 

Accordingly,   in    1S74,  the  Cherokee  Na-  I  by  the  United  Slates,  and  depended  upon 
tional  Council  adopted  a  new  code  contain-  i  payments  made.    As  to  the  frradmen,  their 
ing  sections  relating  to  intermarriage,  whicb 
became  effective  November  1,  1875,  and  car- 
ried a  pro\ision  in  article  XV.,  §  75,  read-  , 
ing  as  follows: 

"Provided,  also,  that  the  rights  and  priv- 


partidpation  in  property  distribution  was 
secured  by  the  terms  of  the  treaty  of  18M 
(the  result  of  the  QvA  War),  and  of  the 
constitutional  amendments  thereupon  adopt- 
ed.    The  eourt  of  claims  referred  to  them 


ileges  herein  conferred  shall  not  extend  to  |  thus:  These  constitutional  amendments 
right  of  soil  or  interest  in  the  vested  funds  '  were  brought  about  by  the  action  of  ths 
of  this  Nation,  unless  such  admitt^  dtizen  j  United  States  at  the  dose  of  the  CiTil  War 
shall  pav  into  the  general  funds  of  the  na-  :  in  dictating  that  the  slaves  or  freed  persons 
tional  treasury  a  sum  of  money,  to  be  aacer-  |  of  oolor  in  the  Oierokee  country  should  not 
tained  and  fixed  by  the  National  Council.  I  only  be  admitted  to  the  rights  of  citizenship, 
equal  to  the  'pro  n}ia  share  of  each  native  but  to  an  equal  partidpation  in  the  com* 
Cherokee  in  the  lands  and  vested  wealth  of  munal  or  common  property  of  the  Cherokeea. 
the  Nation,  estimated  at  ^X^.  and  there-  '  The  Cherokees  seem  to  have  veiled  their  hn- 
after  conform  to  the  Constitution  of  the  Na-  |  miliation  by  these  genend  declarations  of 
tion.  and  the  laws  xnaae  or  to  be  made  in  ;  the  persons  who  should  be  taken  and  deemed 
pursuance  thereof,  in  which  case  he  shall  be  to  be  dtizens;  but  be  that  as  it  may, 
deemed  a  Cherokee  to  all  intent,  and  be  en-  :  the  overthrow  of  the  Cherokee  Nation  and 
titled  to  all  the  rights  of  otner  Cherokeea."  the  treaty  of  peace,  1866,  and  the  terms  die- 
On  November  2S.  1S77.  the  Council  amend-  tated  bjr  the  United  States,  whereby  'their 
ed  this  proviso  by  striking  out  all  after  the  ■  tonner  slaves  were  made  tneir  political 
words  "this  Nation"  in  the  second  line  there-  equa'.s,  and  the  conunon  property  of  the 
of.  so  that  :bo  proviso  read:  Cberokees  was  to  be  shared  in  with   their 

''Provided,  also,  that  the  rights  and  priv-  \  servants  and  dependents,  was  in  effect  a 
ileges  herein  conferred  shall  not  extend  to  revolutic^n.  The  constitutional  amendment 
richt  of  soil  or  intei^est  in  the  vest-ed  funds  !  quoted  "R-as  simply  dedantory  of  the  new 
of  this  Na:ion.'*  order  *of  things.     It  is  not  necessarily  pro-[8l 

The  oo;:rt  c^f  claitus  found  that  the  Chero<  spective^  and  does  not  impost  limitations 
Koe  law  rfTr..<iincd  -.m.-'.har.ged.  in  this  partie-  :  -pon  Ibe  legialative  power  with  regard  to 
u*:*r.  from  1>7T  to  the  date  of  the  decree,  .  the  naturalisation  or  future  adoption  of 
Some: hi ni:  is  s.'):r.  .^No::t  certain  compilations  :  aliens  as  ritisens.  Under  the  poli^  of  the 
of  the  i.hor:kt^^  'A^vs  of  i>S<'>  and  1S92^  Cheiokees.  dticenship  and  eommunalown- 
whioh  om:t:ei  this  j-.an  of  f  7,^  but  we  ,  ership  were  distinct  things.  The  dtizen  who 
ajrtT  :hA:  :hi*  omission  did  not  ojwrate  to  ;  annually  received  an  annuity  derived  from 
chay.jre  the  f\:*:ir.c  '.aw.  as  the  a^t*  provid-  '  the  communal  fund  held  by  the  United 
ini:  for  the  com  pi's:  ions  did  not  provide  that  S:jit«^.  and  the  citizen  who  never  received  a 
th»\  «hv".:'.,:  i-f  t:Tl^■::^f  as  laws  of  the  Na-  ;  do'.lsr  from  the  fund,  or  never  so  much  as 
tior..  Ar..i.  where  ar.  firor  wa5  oom.mitted  by  "  thouirht  of  receiving  it*  form  a  eoncrete  ob- 
the  oomriler.  the  .'ri-r.nal  law.  as  duly  ;ect  icsson  in  constitutional  law  not  easily 
Tvssso.-  .-sn.:  a7^ro^;■'.:.  must  prevail.  j  e'aced  from  the  common  mind." 

[84]  •Thv.s  it  is  soer.  tra:  the  rrivi>i:e  of  pav-  Section  5  of  artide  3  of  the  ConatitatioB 
in,:  !^o  O  ir.:o  tse  Cherokee  troasv.rv  and  be-  of  i^SP  was  at  follows: 
oomine  theriebv  entitled  :o  "a'.i  the  rights  :f  ■  "Sec  &.  No  person  shall  be  eligible  to  i 
other  Chfr.'ke^s"  existed  or.ly  from  Nov  em-  seat  in  tbe  NatioBsl  Oomen  but  a  free  Ghn^ 
ber  1.  i>7o,  to  Ncveml-cr  i^S.  1?77.  Assum-  .--kee  male  fitiaen.  who  shall  hare  attained 
ing  that  the  National  Cov.r.s-'il  had  av.:hs-*ritv.  i  :o  the  age  of  twenty -five  years. 
under  the  O^.erokoe  <.\'r.<:i:v.:ior.  of  1n.nP  and  '  "The  ieeoeadaste  of  Cherokee  men  by  all 
the  amendmer.:s  of  lS6f.  to  cor. for  on  whit*  ',  fre*  womeA.  except  tke  African  raee»  whose 
inte::v.iirriei   ci:i,'-ens  the   pr>i>ce  of   pur-  '  T^T^rts   may  have  bees  lirtng  together  aa 

-rar.  avic  wife  according  to  the  enstoms  and 

.'^.Tf  .-f  t'r.is  Nation.  shaM  he  entitled  to  all 

\\(  rirhts  aad  privileges  of  this  Kation,  ■■ 

»e.*.  **  the  Tv-isterity  of  Cherokee  woosen  by 

a'.',  free  men.    No  pereon  wte  is  of  utgto  or 

I  m;:'.£tro  ittnaufe.  cither  by  the  flhther's  or 
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Mite's  sidft,  dian  be  eligible  to  hold  any 
dki  of  pcoftiy  honor,  or  trust  under  this 


"See.  8.  The  electors  and  members  of  the 
Nstkmal  Council  shall  in  all  cases,  except 
tboM  of  treason,  felony,  or  breach  of  the 
petee,  be  priTileged  from  arrest  during  their 
ittendance  at  elections  and  at  the  National 
ODmieil  in  going  to  and  returning." 

The  amendment  of  {  5,  in  1866,  reads : 

"Sec  5.  No  person  shall  be  eligible  to  a 
ntt  in  the  National  Council  but  a  male  cit- 
im  of  the  Cherokee  Nation,  who  shall  have 
sttained  to  the  age  of  twenty-five  years  and 
idko  shall  have  been  a  bona  fide  resident  of 
iht  district  in  which  he  may  be  ielected  at 
kut  six  months  immediately  preceding  such 
deetioiL  All  native-bom  Cherokees,  all  In- 
dims  and  whites  legally  members  of  the  Na- 
{M]tioB  bj  adoption,  and  all  freedmen  *who  have 
been  liberated  by  voluntary  act  of  their  for- 
ner  owners,  or  by  law,  as  well  as  free  col- 
ored persons  who  were  in  the  country  at  the 
commencement  of  the  Rebellion  and  are  now 
rendents  therein,  or  who  may  return  with- 
in six  months  from  the  19th  day  of  July, 
1866,  and  their  descendants  who  reside  with- 
in the  limits  of  the  Cherokee  Nation,  shall 
be  taken  and  deemed  to  be  citizens  of  the 
Cberokee  Nation." 

We  cannot  accept  the  view  that  this 
amendment  amounted  to  a  grant  of  property 
rigbts,  or  operated  to  enlarge  the  authority 
of  the  National  Council  in  respect  of  the  re- 
sdmissioD  of  former  members  of  the  Nation. 

The  amendment  (found  in  that  part  of  the 
Constitution  in  respect  to  offices  and  elec- 
tion?) must  be  taken  as  a  whole,  and  re- 
lated to  eligibility  to  a  seat  in  the  National 
Council,  and  not  to  property  rights.  Tlie 
contention  that  the  words  "citizens  of  the 
Cherokee  Nation"  should  be  construed  as 
relating  to  the  constitutional  provision  of 
1S39,  that  the  lands  of  the  Nation  should  be 
common  property,  is  without  merit  in  view 
of  the  provisions  themselves, 

Bv  5  2  of  article  1  of  the  Constitution  of 
1839  it  was  provided  that  "whenever  any 
citizen  shall  remove  with  his  effects  out  of 
the  limits  of  this  Nation,  and  becomes  a  cit- 
iwn  of  any  other  government,  all  his  rights 
and  privileges  as  a  citizen  of  this  Nation 
>liall  cease;  provided,  nevertheless,  that  the 
National  Council  shall  have  power  to  read- 
out, by  law,  to  all  the  rights  of  citizenship, 
any  such  person  or  persons  who  may,  at  any 
time,  desire  to  return  to  the  Nation,  on 
memorializing  the  National  Council  for  such 
readmission."  By  its  terms  this  referred  to 
those  who  had  been  citizens,  and  their  read- 
"nuion  gave  no  rights  not  originally  pos- 
sessed, and  this  was  true  under  the  aniend- 
menta  of  1866.  Many  special  Cherokee  laws 
"^onstrate  that  the  Council  did  not  ven- 
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tnre  to  assume,  nor  desire  to  assume,  the 
power  to  impart  to  the  white  adopted  citi- 
zen other  than  civil  and  political  rights. 

For  instance,  the  acts  of  1878,  readmit- 
ting Greenway  and  his  children  and  Allen 
and  his  family  "to  all  the  rights  and  *priv-[87] 
leges  of  citizens  of  the  Cherokee  Nation" 
specifically  provided  that  no  rights  should 
be  acquired  except  such  as  attach  to  white 
men,  ''adopted  citizens  of  the  Cherokee  Na* 
tion." 

The  acts  relating  to  intermarriage  wiiQ 
whites  contained  many  restrictions,  but  by 
the  act  in  respect  of  the  intermarriage  of 
Cherokees  with  other  Indians  no  such  re- 
strictions were  imposed.  Cherokee  act  of 
Nov.  27,  1880.  That  act  provided  that  the 
marriage  should  be  contracted  according  to 
the  law  regulating  marriages  between  "our 
own  citizens,"  and  declared  that  such  In- 
dian "shall  be  and  is  hereby  deemed  a  Cher- 
okee to  all  intents  and  purposes,  and  enti- 
tled to  the  rights  of  other  Cherokees." 
There  is  no  such  language  in  the  acts  re- 
lating to  intermarried  whites. 

The  treaty  of  1866,  between  the  United 
States  and  the  Cherokee  Nation,  provided  as 
to  the  former  slaves,  that  they  should  be 
free  and  they  "and  their  descendants  shall 
have  all  the  rights  of  native  Cherokees." 
[Art.  9.] 

Article  16  of  the  same  treaty,  after  pro- 
viding for  the  settlement  of  friendly  Indians 
amongst  the  Cherokees  and  the  manner  in 
which  the  latter  shall  be  paid  therefor,  then 
stipulates  that  "they  shall  be  incorporated 
into  and  ever  after  remain  a  part  of  the 
Cherokee  Nation  on  equal  terms  in  every 
respect  with  native  citizens"  When  the 
Delawares  were  about  to  be  moved  into  the 
Cherokee  country  as  friendly  Indians,  it 
was  stipulated  in  the  agreement  that  "on  the 
fulfilment  by  the  Delawares  of  the  fore- 
going stipulations,  all  the  members  of  the 
tribe  registered  as  above  provided,  shall  be- 
come members  of  the  Cherokee  Nation,  with 
the  same  rights  and  immunities  and  the 
same  participation  (and  no  other)  in  the 
national  fimds  as  native  Cherokees.  .  .  . 
And  the  children  hereafter  born  of  such  Del- 
aw^ares  so  incorporated  into  the  Cherokee 
Nation  shall  in  all  respects  he  regarded  as 
native  Cherokees."  Later,  when  an  agree- 
ment was  made  with  the  Shawijees,  wore  de- 
the  amount  of  money  to  be  paid  was  pro- 
vided for,  the  rights  of  Shawnees  were  de- 
fined as  follows:  "and  that  *the  said  Shaw- [88] 
nees  shall  be  incorporated  into  and  ever 
after  remain  a  part  of  the  Cherokee  Nation, 
on  equal  terms  in  every  respect  and  with  ail 
the  privileges  and  immunities  of  native  citi- 
zens of  said  Cherokee  Nation." 

These  intermarried  whites  show  no  grant 
of  equal  rights  as  members  of  the  Cherokee 
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Nation  by  treaty  or  otherwise,  nor  have  they 
(excepting  the  two  individuals  heretofore 
referred  to)  paid  any  sum  into  the  Nation's 
treasury  for  a  pro  rata  share  of  its  money 
and  lands. 

The  DelawareSy  the  Shawnees,  and  the 
freedmen  acquired  their  property  rights  by 
the  express  words  of  treaties,  but  the  inter- 
married whites  cannot  point  out  any  such 
in  their  favor.  Doubtless  because  of  this 
they  have  heretofore  asserted  no  claim,  al- 
though the  Cherokee  courts  were  open  to 
them  to  do  so,  and  have  allowed  repeated 
payments  of  money  to  be  made  to  every  other 
citizen  without  question. 

The  distinction  between  different  classes 
of  citizens  was  recognized  by  the  Cherokees 
in  the  differences  in  their  intermarriage 
law.  as  applicable  to  the  whites  and  to  the 
Indians  of  other  tribes:  by  the  provision  in 
the  intermarriage  law  that  a  white  man  in- 
termarried with  an  Indian  by  blood  acquires 
certain  rights  as  a  citizen,  but  no  provision 
that  if  he  marries  a  Cherokee  citizen  not  of 
Indian  blood  he  shall  be  regarded  as  a  citi- 
len  at  all ;  and  by  the  provision  that  if,  once 
having  married  an  Indian  by  blood,  he  mar- 
ries the  second  time  a  citizen  not  by  blood, 
he  loses  all  of  his  rights  as  a  citizen.  And 
the  same  distinction  between  citizens  as  such 
and  citizens  with  property  rights  has  also 
been  recognized  by  Congress  in  enactments 
relating  to  other  Indians  than  the  Five  Civ- 
ilized Tribes.  Act  August  0,  1888,  25  Stat, 
at  L.  392.  chap.  818;  act  May  2,  1890,  20 
Stat,  at  L.  96,  chap.  182;  act  June  7,  1897, 
30  Stat,  at  L.  90,  chap.  3. 

In  Whitmire  v.  Cherokee  Nation,  30  Ct. 
CI.  138,  152,  the  court  of  claims  said:  "Here 
it  should  be  noted  that  when  the  treaty  was 
made  there  had  long  been  a  peculiar  class 
of  citizens  in  the  Cherokee  country, — 
[89]  white  men  who  became  •citizens  by  intermar- 
riage." And,  after  quoting  the  proviso  to 
$  75,  art.  15,  of  the  Cherokee  Code  of  1874, 
the  court  adtled:  "The  idea,  therefore,  ex- 
isted both  in  the  mind  and  in  the  laws  of  the 
Cherokee  people,  that  citizenship  did  not 
necessarily  extend  to  or  invest  in  the  citi- 
zen a  personal  or  individual  interest  in  what 
the  Constitution  termed  the  'common  prop- 
erty,'— *the  lands  of  the  Cherokee  Nation.*" 

In  Stephens  v.  Cherokee  Nation.  174  U. 
S.  445,  488^43  L.  ed.  1041,  1056,  19  Sup. 
Ct.  Rep.  722,  738,  this  court,  in  respect  of 
certain  acts  of  Congress,  observed: 

**It  may  be  remarked  that  the  legislation 
seems  to  recognize,  especially  the  act  of 
June  28.  1808  [30  Stat,  at  *L.  495.  chap. 
617],  a  distinction  between  admission  to  cit- 
izenship merely  and  the  distribution  of  prop- 
erty to  be  suhsoquontly  made,  as  if  there 
might  be  circumstances  under  which  the 
riffht  to  a  sliare  in  the  latter  would  not  nec- 
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essarily  follow  from  the  oonoessioii  of  tkt 
former." 

Referring  to  this,  the  court  of  daims  uid 
in  its  opinion  in  the  present  case,  40  Ct.  CL 
411,  442: 

"It  cannot  be  supposed  for  a  moment  that 
Congress  intended  by  this  legislation  to  take 
away  from  some  of  the  Cherokee  people  prop- 
erty which  was  constitutionally  theirs,  or  to 
confer  upon  white  citizens  property  which 
they  were  not  legally  entitled  to  have.  The 
term  'citizens'  in  these  statutes  of  the  United 
States  must  foe  construed  to  mean  those  citi- 
zens who  were  constitutionally  or  legally  en- 
titled to  share  in  the  allotment  of  the 
lands." 

The  doctrine  is  familiar  that  the  language 
of  a  statute  is  to  be  interpreted  in  the  light 
of  the  particular  matter  in  hand  and  the 
object  sought  to  be  accomplished,  ae  mani- 
fested by  other  parts  of  the  act,  and  the 
words  used  may  be  qualified  by  their  m^ 
roundings  and  connections. 

In  accepting  the  conclusion  of  the  court  of 
claims  in  this  regard  we,  nevertheless,  deeai 
it  proper  to  somewhat  consider  the  eon- 
gressional  legislation  relied  on  by  the  claim- 
ants. 

The  act  of  Congress  of  July  1,  1002  (32 
Stat,  at  L.  716,  chap.  1375),  ratified  by  the 
Cherokee  Nation,  August  7,  1902,  and  often 
called  the  Cherokee  agreement,  contained 
these  sections: 

*"Sec.  25.  The  roll  of  citizens  of  the  Cheff^[9 
okee  Nation  shall  be  made  as  of  September 
first,  nineteen  hundred  and  two,  and  the 
names  of  all  persons  then  living  and  enti- 
tled to  enrolment  on  that  date  shall  be 
placed  on  said  roll  by  the  Commission  to 
the  Five  Ci\ilized  Tribes. 

**Sec.  26.  The  names  of  all  persons  living 
on  tha  first  day  of  September,  nineteen  hun- 
dred and  two,  entitled  to  be  enrolled  as  pro- 
vided in  section  twenty- five  hereof,  shall  be 
placed  upon  the  roll  made  by  said  Commie- 
sion,  and  no  child  bom  there  after  to  a  citi- 
zen, and  no  white  person  who  hae  intennar- 
ried  with  a  Cherokee  citizen  since  the  six- 
teenth day  of  December,  eighteen  hundred 
and  ninety-five,  shall  be  entitled  to  enrol- 
ment or  to  participate  in  the  distribution  of 
the  tribal  property  of  the  Cherokee  Nation. 

"Sec.  27.  Such  rolls  shall,  in  all  other  re- 
spects, be  made  in  strict  compliance  with  the 
provisions  of  section  twenty-one  of  the  act 
of  Congress  approved  June  twenty-eighth, 
eighteen  hundred  and  ninety-eight  (30  Stat. 
at  L.  495,  chap.  517),  and  the  act  of  Con- 
gress approved  May  thirty-firet,  nineteen 
hundred  (31  Stat,  at  L.  221,  chap.  508). 

"Soo.  28.  No  person  whose  name  appeals 
upon  the  roll  made  by  the  Dawea  Oommlt* 
sion  as  a  citizen  or  freedman  of  any  other 
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lifti  Atlt  be  enrolled  as  a  ottiz^n  of  the 

'*Stc.  29.  For  the  pyrpose  of  expeditmg 
(It  iflpolioeot  of  tbe  Uli^rokf^e  citi^^ns  and 
thi  sildtmniit  of  lAPds  as  herein  providedi 
&i  ttid  Ooiaiiiissioii  sball^  from  time  to 
tine,  md  a^  ^oon  as  pmi<tje»ble,  fnrusird  io 

JUtf  Sfcfttary  of  tbe  Interior  lists  upon  which 
•lull  hitt  placed  tht^  names  of  thos<^  persons 
lnuod  by  the  Commia^iou  to  be  entitled  to 
iBTolic^i^t.     The  lists  tbua  prepared,  when 
ippTOTed  bj  the  Secretarj  of  the  Interior, 
fitll  «oastkute  a  part  and  pa  reel  of  the  final 
!ttll  of  dtLzena  of  the  Cherokee  tribe,  upon 
wkkh  allotment  of  lamd  and  distribution  of 
K  fflkf  trjbal  property  sball  b^  made.    When 
P  t)krrw  fth^tl  have  been  i^irbmitted  to  and  ap- 
|ft|pMHl  hy  the  'Secretary  of  the  Interior  lists 
'     OBbncing  the  namea  of  aJi  those  lawfully 
Mtitlid   to    enrolment,    the    roll    shall    be 
dnmed  complete.    The  roll  ao  prepared  shall 
U  madR  in  quadruplicate^  one  to  be  desalt- 
«d  witti  the  Secretary  of  the  Int^riorp  one 
witfi  lite   Commissioner   of   Indian   Affairs « 
0^  with  the  principal  chief  of  the  Cherokee 

IKstion^  and  *^ne  to  remain  with  the  Com* 
»w*i(m  to  the  Fire  Civilised  Tribes. 

'^Sec.  M.  During  the  months  of  September 
iiui  October,  in  the  year  nineteen  iiundred 
lad  two,  the  Commiission  to  the  Five  Civil- 
Sird  Tribes  may  receive  applications  for  en- 
rolmmt  of  snch  infant  children  as  may  have 
bwn  bom  to  tecognized  and  enrolled  citi- 
leoj  of  the  Cherokee  Nation  on  or  before  the 
%ni  iAj  of  September^  nineteen  hundred  and 
T  Iwbh  bat  the  applieation  of  no  person  whom- 
^  loefer  for  enrolment  ahall  be  received  after 
tlie  tbirtir'Hrst  day  of  October,  nineteen  hun- 
Aftd  aad  two. 

*"$«.  3L  No  person  whose  name  does  not 
tpp^ir  upon  the  roll  prepared  as  Imreiu 
pivvided  shall  be  entitled  to  m  any  manner 
ptrticipte  in  the  distribution  of  the  com- 
Jwm  proper ty  of  the  Cherokee  tribe,  and 
ttiiost  whose  names  appear  thereon  shall  par- 
ticipate In  the  manner  set  forth  In  this  act: 
IWided,  That  no  allotment  of  land  or  other 
tribtl  property  shall  be  made  to  any  person, 
or  to  the  heirs  of  any  person,  whose  name 
II  on  mid  t^H  and  who  died  prior  to  the  first 
ilij  of  September,  nineteen  hundred  and  two, 
Tiie  right  of  9uch  person  to  atjy  Interest  in 
tb  kads  or  other  tribal  property  shall  be 
^^m^i  to  have  become  extinguished  and  to 
Utt  passed  to  the  tribe  in  general  upon  his 
^th  before  said  date,  and  any  person  or 
P^^reons  who  may  conceal  the  de^th  of  any 
one  on  mid  roll  as  aforesaid  for  the  pnr- 
P^  of  profiting  by  aaid  concealment,  and 
*lto  shall  knowingly  receive  any  portion  of 
*fty  IflUd  or  other  tribal  property  or  of  the 
pracwda  so  arisini^  from  any  allotment  pro- 
!*'T>ited  by  this  section,  shall  be  deemed 
^'lly  of  a  felony,  and  shall  be  proceeded 
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against  as  may  be  provided  in  other  cases 
of  felony,  and  the  penalty  for  this  offense 
shall  be  confinement  at  bard  •labor  for  a  [92] 
period  of  not  leas  than  one  year  nor  more 
than  live  years,  and  in  addition  thereto  a 
forfeiture  to  the  Cherokee  Nation  of  the 
lands,  other  tribal  property,  and  proceeds 
so  obtained." 

It  thus  appears  that  the  roll  of  citizens 
of  the  Cherokee  Nation  was  to  be  made  up 
as  of  September  Ij  1902,  of  the  persons  then 
living  and  entitled  to  enrolment  on  that 
date;  that  all  such  persons  should  be  placed 
upon  the  roll,  and  that  (|  2§)  on  the  lists 
to  be  finally  approved  by  the  Secretary  of 
the  Interior  there  should  be  placed  only  the 
names  of  those  persons  found  to  be  entitled 
to  enrolment.  In  all  other  respects  the  roll 
was  to  be  made  in  compliance  with  |  2 J  of 
the  Act  of  Congress  of  June  28,  1898,  and  of 
the  Act  of  Congress  of  May  3 1,  IflOO. 

Section  21  provided:  "That  in  making 
rolls  of  ettizensbip  of  the  several  tribes,  as 
required  by  law,  the  Commission  t-o  the  Five 
Civilized  Tribes  is  authori/»?d  and  directed 
to  take  tbe  roll  of  Cherokee  citizens  of  eight- 
een hundred  and  eighty  f  not  including  f reed- 
men)  as  the  only  roll  intended  to  be  con- 
firmed by  this  and  preceding  acts  of  Con- 
gress, and  to  enroll  all  persons  now  living 
whose  names  are  found  on  said  roll,  ,  *  . 
with  such  intermarried  white  persons  aa 
may  be  entitled  to  citizenship  under  Cher- 
okee laws."  The  roll  of  ISSO,  made  by  the 
Cherokeea,  was  a  census  roll,  and  its  confirm 
mation  was  not  intended  to  create  any 
rightfl  which  citizens  of  the  Cherokee 
Nation  had  not  before  enjoyed,  but  merely 
to  furnish  the  basis  for  making  up  the  roll 
of  citizens.  Section  21  was  in  reality  a 
statement  that  no  previous  act  of  Congress 
was  intended  to  confirm  any  other  roll  of 
the  Cherokee  Nation. 

The  act  of  May  31,  1000  (3!  Stat,  at  L, 
221,  230,  chap,  598),  provided:  '*That  said 
Commission  shall  continue  to  exercise  all 
authority  he  re  to  fore  conferred  on  it  by  law. 
But  it  shall  not  receive,  consider,  or  make 
any  record  of  any  application  of  any  pcrt^on 
for  enrolment  as  a  member  of  any  tribe  in 
Indian  territory  whq  has  not  been  a  rccog- 
nisted  eitisten  thereof,  and  duly  and  lawfully 
enrolled  or  admitted  as  such,  and  its  refusal 
*of  such  application  shall  be  final  when  ap-[d3J 
proved  by  the  Secretary  of  the  Interior/' 
Section  31  of  the  act  of  July  1,  1902,  says 
that  no  person  whose  name  does  not  appear 
on  tbe  roll  made  by  the  Commission  to  the 
Five  Civilized  Tribes  * 'shall  bo  entitled  to 
in  any  manner  participate  in  the  distribn* 
tion  of  the  common  property  of  the  Chero- 
kee tribe,  and  those  whose  names  appear 
thereon  liliai!  participate  in  the  manner  set 
forth  la  this  act.''    In  other  words,  the  roll 
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mast  be  aiadt  «p  of  otzaecs  w^  irrdrr  the, 
la VI  of  zh^  Cb<enk«e  XASioc.  were  estztlcd 
ce  p*rti-HpaSL«:ii  ii  rh*  •iis-nanaoii  of  th*  ■ 
^■m^i'TT  pri-^^rtT  ■:£  "lie  Ci^rcfcw  rri'beiu 

I!:*  Tij^.^IwiiiT  Trirrii  of  f  21.  "tt;^  ra:ii 
i2":«7TrjLrTi-»ii  -^hite  cer*:M    w  eaj  "::»*  «ii- 
txzled  to  gftfawa&ip  snder  C&czokee  Uwi,*  . 
*cir  ij.:.i  irillj  iriia"*  ii-i:  iro:i£T«sa  ■..i.:  ::*  . 

fore  ajsd  limiiei  esrcbncss  of  w!Bt«  perstjos 

Co^zzjel  f:r  ::i^'TAna  sr^wi  ->?  ta*  act  of 
IX^  u  &  ■"rrsaiy,"'  bcs  r:  i*  tcLj  an.  *cc  cif 
C'inAT-a*.  iZ'i  aa  haxe  s^o  rr«a5er  eff*:t. 
I:  :*  1  si-^iLir  nr^n^-jctArr  -jh  tae  ii-rcLi-i'::! 
*±j.z  zhA  =Li;t:r:rr  cf  tha  aairzre  Ci'srokaes 

•i:~  :*  "vImI't  :z-i,i^:*-i':L-»  "hj."  tiey  :i:ili 
Tc«  :L:-*Ei«I-r«H  1-  Li^ir-ffS  ta  the  jrTpertT 
Cl  "i*  Cli-iniiti  "tiiijl*.  i-'il^iirz  a  *Juire 
ia  lie  aoz-ij  pnii  i:i  C7  "ii-i  D^Lnrirss  A--i 
tie  Sii'vn-wtf.  iz-i  imni^e  liersc-y  Tr-iri*  zi ' 

F-*f*rT:=;r  :.:  \  i:  :f  tie  ij«  of  ll»'*l.  -whish. 
dei:-ir*!§  ".i.i"  z-:  ▼!i:"i»  per*:::  i^'.^rTuirri'Sii 
*:.^'»  I?etKcz':er  1:*:  I?'?5.  si-ill  be  ***r:*:I-*ii  "•? 
"H:r:'.:s.et:  rr  :.:  rar.i-ara^e  La  tie  ii'triiar 
•i'l?!  :f  tie  "ri'r^il  rrrwrrr  :f  tie  'risers kw 
yi.";-:':,  LS-i  *c  xz.  i.rt  :f  tie  »rie"rti»e  0:ii- 
<£  ta  tie  iA=.e  -iif-K?.  ittn-nsi  I>H»c:er  IfJ, 
I?;H.  ircssel  s:z:i»E'i  ti-it  tie  i-r:  :f  C'lc- 
ZTW.*  ■fi-r'w'  tilt  "i-ir^  "VTii  1  ?'-,i-«!«  ;f  ^re—s*:^..* 
wh?:.  iiT-jir  ^j-rrl-*!  tr>:r  to  r>str«rz:er  I»i. 
I?:J*?.  -»•»??  :.-:  re  »2r:'l*ii.  -»=.:n.:Lz^  ill  Iaw- 
rr.-l"  rz-im-i-i  i.:i:i:rij.r-r  ■•!  "ie  Li'v  -rf  tie 
Vi.-i.:c.  Lzi  -v*r*  :.:  tur:::.?;!:*  :=  tie  ii*- 
(•4;-:T-.:-:iti:z  :f  "li-*  :t:":il1  trrttirtj  •'T^e  i■:^> 
:rLz'»  ".hi-,  v.*  :*r:.il  :f  i  r-.ri'  :*  ti-?  rrizt 
:?  1  rlrit  15  1  toiT  rji*:?  f:r  1  rr-i~t  :f  *.ii«i. 
X:*  L  *,r.s'.i  T:ri  ::  '."r*  i:*:  l::"::t:.i".i»s  "I'li* 
■:"ie»»e  :*■:*»7-^:.lrr.^:  -nr-trrj  'j.^*  :r  ir*  tc 
^  i~i  izT  ;~"^***5*  z  "..*'*  Tr!T»?rtT  rf  "*•■*  Xi- 
ti'!!!.  izi  ■.:  'mI  :h  i.t  ':ei!:ii«e  ti*  i.:s  of 
I5«VI  ;-!i!;.ir*?-  "i.Lt  "wiiiif  ter5*:za  iz*ir=-ir- 
T^nrz  ht~'.7  1?'?:  ?•■■  1  i  }  :•:  iir*  "■:  tr:»cert7 
T.r^'-i    V-f    IzLiz?.    :-    I VI*-".  -X   tie    i.:t. 

aLirri?'!  tr  :-  ■.!:•*.-*:■  "^:ili  t  :*  1  s;citr"i> 
^■:-  :t.  ■:'■  *  »  t  •;".*.»t.^  t  r*  "*?:-»■:':  ■»■":?•  ".":•* 
ient;>*fi  rile  :ii-.  u  :h":v«=  -lie  Ti::e»  lai 
ti»*   It:  tTi    "'t   !j. v«   lt*  ".:    ie    .'ti;*:?'!*! 

A  5-..*  7  I  le  ;■*!: :  Si. :  2  .  -  ' :  —  ■*  7  vj.  V  *  4  r.L*e. 
'-!.:    '."    S     ■  .•'?     ■••   1.    '■'       :"     ".:    >-;-:     Tt. 

£•«  V I ■..""!  .-;!  ft-  ..  1.'*.  '. ?«.  ■;'.■?  f '-f "•:- 
kw    yi.".;:z.il     Tiriz:.!    -.t*.-<ti'i    li-*    i^t    :t 

^H.*"":    'M'     -i       l*!r5.      l.Tl'i.T  1."!:^      :?*rtJ,.Z     !H«!- 

*i«2C!  j'  '..'.*  !»rt;T  ■."■*■  i  .  L"^"«.  ^^TTi  "wi.  ri  *.'•* 
Trr'n*-":*    ;f    "i'*    !!■    ::    y:''*"z.:er     1*"^ 

12  '*f  •'."■1 -'i  T  ":  "»; .'"  I  li  -li^z  f  r TT I'ivr  _? !  •" 
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'smittMif  by  r»-eaaetzzx^  tine  Hiatt  ^t  tUi 
oclx  eTidececd  tie  deccnBxucfoB  to  preieat 
tie  eQer:iL«Ti:nei:c  of  cie  wiutai  npon  tht 
praperCT  rig&a  of  en«  C&erakae  peo^  Tte 
a*:?  vaj  <:Iear!7  pajaeii  oat  of  abandAiit  «■- 
tio3,  iiad  voj  •:[azte  inmeeenuy  in  ticv  of 
Che  &eC  tbMt  tike  act  of  ISST  TcmftiBod  la 
f:nM.  &A  vmj  foomi  br  the  ecmrt  of  < 
W«  arc  (hnkJrng  wick  the  ri^t  of 
=ient  »:  as  to  cnczcl*  the  penoas  oanllcd 
to  piLrti-Titate  za  tto  tfutribotioB  of  tki 
Lin  I5  jjid  T«Rcd  foiuis  of  the  Cherokee  X^ 
tl'3ix.  ulI  oot  with  niwirnmi  arisiBg  ia  i» 
§peet  of  zaipruTgsecti  ok  the  pabixe  doaauL 
.L§  to  f2ipr:i.»m»!itj.  zhisr  seem  to  have  ben 
tnacei  a^  ti<Me  of  a  ceaaat  who  had  made 
tliem  izzijer  aa  aj^^ement  that  thej  ■lufnij 
rezajLla  his.  Aa7  ^rLtiaa  of  the  Xackm  eoaU 
r2M  tie  pcslie  iorrani,  aihd  it  is  act  aflRft- 
«d  tlL&t  tie  JateTTarriei  whitct  Called  to  0^ 
taLu  their  iiire  of  foeh  txM.  hot  beeavt 
tier  have  •sajojed  chat  begelf t,  free  fhMa  tax 
cr  bt^T'iez.  b  zo  rfinii.  for  gnria;  then  a 
si^re  in  the  lAsda  aad  vested  fnada,  wiudi 
has  sever  been,  graztted  to  them*  aad  for 
wiifli  tier  have  sever  paiiL 

*^«  iprwrzr  TR  th»  eoudmAmB  of  the  eoart[tl 
cf  tIiIzis.  iz-Tlitlicf  the  dlsposxtioa  of  tht 
sarti.-nUr   wcteatica   preieated   is 
>"•:.  lis- 

Tili    inTolTfti   eertaia   daimaBta. 
ti*  !i:  :rt.  cn^-rs.  is  ''sarrMd  oat  aad  1 
kaed  whit«w*  w^  mOegod  that  thsj  1 
:;:Lr-»-*    :?  -.ie   ■rierr-kw   yati.3a  br  inter- 
3LarTij.;2e.  bizt  '^C'-eded  that  ther  had  naet 
^iirT:*:  ter»<:i*  aiT-c^  sj  riz!it»  of  Cbero- 
k*e   fftireiLfhit  bj  bJa>L  or  fend  ahaadoacd 
tieir  'rT:er:k»e  wives.    T^ey  eoateedcd  that 
tie7  ??-i:i  zfTC  te  ^  rived  of  the  ri^naad 
7r-.~::-*s«s    i.s:-i:r?ii   bj  tatertnarria^   Mve 
"rr  tr:i^H!iiiz;r?  is  tie  natrsre  of  offtee  fdoad. 
A*  t.:  :i;*  tie  •c-Trt  cf  rfaiaia  said: 

-T!i«e     i::t«rTBarnei     whitoi     an     aot 
ZTi:!'.^*  -7  i<>TLsees  scHeil  aai  ia  poasssi'ina 
:f   U2<:.    nnrzpTLSdr  toe  posicioa  of  defod 
ists.     T^-»7  3i:i:titt  the  emtrarj 
:f  tUiz"::**  «eefca«  to  riecover 

ciijrLi^rT  ipoa  ties  :o  escablxsh  their 
:■:  ::.  T:  mt  that  a  vii:e  maa  caa 
i-:  ti-!  prrpertT  of  the  Cherokoos  for 
tie  T*iLi*:z  ti^t  it  'sne  tzae  ia  his  tils  ho 
V15  tie  i-^siiuii  of  a  ir^erakoe  woaaiv  •b' 
:o  <u.7  tia:  tiii  .•oar?  or  ths  Seerctair  of 
'.'zi  :=:erj:r  zltu:  houi  chat  he  b  still  At 
i-:;§iiiZ'i  :f  a  Cherjc^t  vonaa  beesose  tto 
srzirirr  iu  ©re  " 
tr:i.^iti«i::x.  :«  »a  AP9«^  » 
-vii.'i  tie  .M:(zr7  ouuot  ophold. 
.■^i=j.z:i.  :l«  ccher  cUiasiffsL  mast  pnss 
-^■fir  rxie  usertiay  a  pteMBt  i%ht^  th^ 
-n  i«t  f<*tar^b«i  7men:t  eoaditaoaa.  Thi  lavi 
i-  '  i*:i,s^  :c  the  Cherokces.  ehor  osTlitSt 
r:s:cr7.  t^  f  1  in'iiMiifil  priarfplM  of  thair 
-:j.:;.:zj.:  3«:Lc5,  chair  GoavlitBtioa  aad  stair 
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■tM»  an  show  iliat  dtizenBliip  r^ted  on 
Mood  or  nmrrUge;  that  the  man  who  would 
MNrt  dtisenship  must  establish  marriage; 
tttt  whan  marriage  ceased  (with  a  special 
iumatkn  in  fSavor  of  widows  or  widowers) , 
dtimahip  ceased;  that  when  an  intermar- 
ried white  married  a   person    having    no 
ri^ts  of  GSherokee  citizenship  by  blood,  it 
wu  eondiMiTe  evidence  that  the  tie  which 
bouid  him  to  the  Cherokee  people  was  sev- 
ered and  the  very  basis  of  his  citizenship 
oUiterated. 
W]    *The  Cherokee  statute  which  has  been 
cited  (Laws  of  1892,  §  669)  gives  a  proceed- 
ing in  the  nature  of  office  found,  but,  never- 
tiidess,  Is  confirmatory  of  the  views  herein- 
before expressed.    It  relates  to  cases  where 
the  Cherokee  government  takes   the   initi- 
atife  to  aecomplish  a  purpose.    That  is  to 
mjy  where  an  intermarried  white  man  has 
forfeited  his   rights   of   citizenship  in   the 
Nation  by  acts  which  declare  such  forfeiture 
'tad  the  Nation  requires  fiis  removal  beyond 
the  limits  of  its  territory,'  this  proceeding 
mnit  be  resorted  to,  to  be  followed  by  a  call 
OB  the  United  States  Indian  agent  'to  re- 
■wve  such  a  white  man.'    It  is  in  principle 
precisely  like  the  common-law  procedure  of 
office  found,  and  exists  for  the  same  reason, 
^that  the  government  may  exercise  a  right 
dependent    upon    only    the    alienage  of  a 
person  living    within    its    territory,    pre- 
nmably  a  citizen." 
Deeree  affirmed. 


IN  THE  MATTER  OF  GEORGE  MORAN, 
Petitioner. 

(See  S.  C.  Reporter's  ed.  96-105.) 

Habeas  corpus — grounds — jurisdiction  below. 
1.  The  failure  to  specify  a  building  in 
the  order  of  the  supreme  court  of  the  terri- 
toH'  of  Oklahoma  fixing  Lawton  as  the 
place  where  the  district  court  should  be  held 
ID  and  for  the  county  of  Comanche,  there 
bein^  at  the  time  of  making  the  order  and 
»t  the  time  of  trial  no  county  or  court 
buildings  in  such  county,  did  not  go  to  the 


KoTE. — On  habeas  corpus  in  the  Federal 
eourts — see  notes  to  Re  Reinitz,  4  L.R.A. 
236;  State  ex  rel.  Cochran  v.  Winters,  10 
LRJL  616;  Re  Huse,  25  C.  C.  A.  4;  and 
Tinsley  v.  Anderson,  43  L.  ed.  U.  S.  91. 

As  to  questions  reviewable  by  habeas  cor- 
pus—see notes  to  State  v.  Jackson,  1  L.R.A. 
373;  Bion's  Appeal,  11  L.R.A.  694;  United 
States  V.  Hamilton,  1  L.  ed.  U.  S.  490;  Re 
Carll,  27  L.  ed.  U.  S.  288;  Oteiza  y  Cortes 
▼.  Jacobus,  34  L.   ed.  U.  S.  464;   Pearce  v. 

Texas.  39  L.  ed.  U.  S.  164;  and  Glass  v.  The 

Betsey,  I  L.  ed.  U.  S.  489. 
On  collateral  attack  by  habeas  corpus  on 

dedson   against    constitutional    rights — see 

■ote  to  Hovey  v.  Elliott,  39  L.R.A.  450. 
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jurisdiction  of  such  district  court  so  as  to 
justify  relief  by  habeas  corpus  in  favor  of  a 
person  convicted  of  crime  therein  who  makea 
no  showing  of  any  opportunities  lost  be- 
cause no  building  was  named. 
Habeas  corpus— grounds — selection  of  grand 
jvrors. 

2.  A  person  imprisoned  under  a  convic- 
tion in  an  Oklahoma  court  is  not  entitled  to 
his  release  on  habeas  corpus,  under  U.  8. 
Rev.  Stat.  §  7£»3,  U.  S.  Comp.  Stat.  1901,  p. 
592,  because  the  grand  jurors  were  sum- 
moned from  the  b^y  of  the  county,  which 
resulted  in  the  selection  as  such  jurors  of 
persons  who  were  not  electors  nor  residents 
of  the  territory,  since  the  Federal  Constitu- 
tion does  not  control  the  method  of  selec- 
tion, and  if  any  laws  have  been  violated  by 
this  method  they  are  territorial  enactments, 
which  are  not  laws  of  the  United  States. 
Habeas  corpus-y-grounds— jurisdiction  below. 

3.  Disobeying  the  law  governing  the  se- 
lection of  grand  jurors  does  not  affect  the 
jurisdiction  of  the  court  so  as  to  justify  the 
release  by  habeas  corpus  of  a  person  con- 
victed under  an  indictment  found  by  such 
jurors. 

Venue — of  criminal  trial 

4.  The  trial  in  Comanche  eounty,  Okla- 
homa, of  an  offense  committed  within  ter- 
ritory which,  at  the  time  of  trial,  had  been 
organized  as  such  county,  with  a  term  of 
court  fixed  for  it  by  order  of  the  territorial 
supreme  court,  satisfies  the  requirements  of 
the  organic  act  of  May  2,  1890,  chap.  182, 
§  10,  that  crimes  shall  be  tried  m  the 
county  to  which  territory  not  embraced  in 
any  organized  county  "shall  be  attached," 
although  at  the  date  of  the  commission  of 
the  oflfense  Comanche  county  had  not  been 
organized,  but  was  attached  for  judicial  pur- 
poses to  Canadian  county. 

Territories — jurisdiction  over  land  not  open 
to  settlement. 

5.  Land  now  embraced  within  the  limits 
of  Comanche  county,  Oklahoma,  had  become 
part  of  that  territory  on  August  4,  1901,  so 
as  to  make  a  murder  committed  therein  on 
that  date  an  offense  against  the  territorial 
rather  than  the  Federal  statutes,  although 
the  land  had  not  then  been  opened  for  set- 
tlement. 

Habeas  corpus — grounds — jurisdiction  below. 

6.  Compelling  the  accused  to  stand  up 
and  walk  before  the  jury,  and  stationing 
the  jury  during  a  recess  so  as  to  observe 
his  size  and  walk,  even  if  contrary  to  the 
5th  Amendment  to  the  Federal  Constitution, 
do  not  affect  the  jurisdiction  of  the  court 
so  as  to  justify  relief  by  habeas  corpus. 

[No.  8,  Original.] 

Argued  October  15,  1906.    Decided  November 
5,   1906. 

ORIGINAL  PETITION  for  habeas  corpus 
and  certiorari  brought  by  a  person  im- 
prisoned on  a  conviction  for  murder.  Rule 
discharged.    Writs  denied. 

The  facts  are  stated  in  the  opinion. 
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il  Am.  Rep.  403?  Walker  v.  State,  7 
App.  2i5.  32  Atti.  Hep.  595;  State  t. 
Atom,  7  Wash.  506,  35  Pac.  SS2;  Un- 

bin,  Cdm   Et.  p.  m,  §  53,  p.  07,   S  54^ 

kwcH  V.  Slate,  67  Ga.  IB,  44  Am.  Eep. 
fl  Riise  T.  Ric?,  47  N.  J.  Eq.   55&,  11   L. 

.591,  n  AtL  28C;  People  v.  Walcott,  51 
U%  17  N.  W.  78-  Emcry*a  Case,  107 
m,  9  Am,  Uep.  22;   Boyd  r.  United 

RM^  lie  tJ,  S,  fllfr-641,  29  L.  ed,  746,  754, 
irSaps  Cl-  fi#p.  524;  Goimaelman  v*  Hitch- 
wk  m  0.  S.  647-586,  35  L.  ed.  1110,  3 
Mtm,  Com.  Rep.  810,  12  Sap.  Ct.  Hep.  195. 
Mi  tbe  #fTOT9  trere  itieb  that  the  trial 
ti^  failed  to  obtaitt  jurisdiction  over  the 
pitiliiHi«rr  ar  lost  jurisdiction  by  errors 
VBiii(l«d  tn  mvading  the  petitioner's  oon- 
iltiiional  rights  and  in  transcending  plain 
llgjgM  maot^^d  far  tb&  guidance  of  the 
^^HW  the  protection  of  the  petitioner, 
n^^  raurt  will  not  fail  to  do  its  duty 
Ukd  T*li*Aie  the  petitioner,  simply  becaufle 
tk-  trial  court  committed  grievous  errors^ 
vbi^b  errors  resulted  tn  the  unconatitu- 
twDiJ  Atid  void  eon  Viet  ion,  especiatly  as 
li»  ptitioner  has  exhaust  eti  every  other 
pvdj  fi¥en  him  under  the  law. 
Uaprt  V.  Peck,  199  U.  S.  425,  50  U  ed. 
W,  28  8iip.  Ct.  Rep.  87;  Ex  parte  Reggel, 
lUrs  642,  29  L.  ed.  250,  5  Sup.  Ct,  Rep. 

Si  Ee  Converi^.  137  U.  S.  624,  34  L.  ed. 

,  U  Sup,  Ct.  Rep.  191 ;  Hodgson  r.  Ver- 

,  lei  U.  S.  2^.  12  L.  ed.  4€1,  18  Sup, 

I  Ri<p.  80;   Brown  v.  New  Jersey,  175  U, 

tm.  44  L  ed.  119,  20  Sup.  a.  Rep.  77; 
Hi  Fivfdericb,  149  U.  S.  70,  37  L.  ed,  653.  13 
^-.  a.  Rep,  793. 

Mr.  Don  C>  Smith  argued  tbe  cause,  and^ 
»itb  Mr.  W.  0,  Cromwell,  filed  a  brief  for 
ispoodent- 

Eieirpting  in  cases  afl'eeting  ambassadors, 
tthifr  public  minis tera  and  consuls^  an^l 
ti«e  m  which  a  slate  is  a  party,  this  eourt 
^  mue  the  writ  of  hahcaa  corpus  only  in 
ud  of  its  appellate  jurisdiction. 

El  parte  Sielx>ld.  100  U.  S.  371,  25  L.  ed. 
*IT;  Ex  parte  Boll  man,  4  Oranob,  75,  2  L. 
il  m;  Ex  parte  Wat  kins,  3  Pet.  20^,  7 
L«l653j  Bx  parte  WelU,  IS  How.  307-328, 
Is  L  ed.  421^31 ;  Ableman  v.  Booth,  21 
^^.  506,  16  L.  ed.  169;  Ex  parte  Yerger, 
I  Will,  85,  19  L,  ed.  332. 

Tth  court  baring  no  jurisdiction  of 
cHtomaJ  eases  by  writ  of  error  or  appeal 
AniKvt  disebarge^  on  habeas  corpus,  a  per- 
>en  Imprisoned  under  the  sentence  of  a  ctr- 
■h  or  district  court  in  a  criminal  case,  un- 
Mi  the  sentence  exceeds  the  jurisdiction  of 
tM  courts  or  there  is  no  authority  to  hold 
Wn  umder  the  sentence. 

U  parte  Wilson,  114  U.  S.  420,  29  L.  ed. 
•^  S  Sup.  Ct,  Rep.  935;  Re  Nielsen,  131 
tr.  S,  184,   185,   33   L.  ed.    118,  9    Sup.   Ct. 


Even  if  thii  court  ihould  be  of  the  opin- 
ion that  the  method  of  selecting  these  grand 
jurors  was  irregular  or  unauthorized  by 
law,  yet  the  fact  remains  that  they  were 
a  part  of  the  mat-hiqery  of  the  court,  aeting, 
at  least,  under  color  of  authority,  and,  if 
not  a  de  jure  grand  jury,  were  at  least  a  de 
facio  grand  jury^  and  their  acts  cannot  be 
collaterally  attacked,  nor  the  junsdictioa 
of  the  court  devested  on  habeas  corpus. 

Ex  parte  Harding,  120  U.  S.  782-784,  30  U 
0d.  824,  §25,  7  Sup.  Ct.  Rep.  780;  State  ex 
reL  Dunn  v.  Noyes,  87  Wis,  340,  27  L,R.A. 
776,  41  Am.  St.  Rep.  45,  58  N.  W.  386;  Peo- 
ple V.  Petrea,  92  N.  Y.  128;  People  v.  Dolan, 
e  Hun,  232;  Dolan  v.  People,  6  Hun,  493,  64 
N.  Y.  485;  Carpenter  v.  People,  64  N.  Y. 
483;  Thompson  v.  People,  6  Hun,  135; 
People  V.  Jewett,  3  Wend,  314;  Cox 
V.  People,  m  N.  W  500;  Friery  v. 
People,  2  Keyee,  450;  Ferris  v.  People,  31 
How.  Pr.  145;  People  v,  Fltzpatriek,  05 
How.  Pr  365;  Re  Gannon,  69  CaL  54 i,  II 
Pac.  240;   Ek  parte  Hsymond,  91  Cal.  545, 

27  Pac.  S59;  State  v.  Belvel,  89  Iowa.  405, 
37  L.R.A.  840,  50  N-  W.  545;  Ex  parte 
Springer,  1  Utah,  214;  Re  Burke,  76  Wis. 
367,  45  N.  W.  24;  Re  Wilson,  140  U.  S,  S75- 
585.  35  L.  ed.  513-517,  11  Sup.  Ct.  Rep. 
870;  Ex  parte  SiehoM,  lOO  U.  S.  375,  25 
L.  ed.  7i7i  Ex  parte  Bigelow,  113  U.  S. 
330,  331,  28  L.  ed.  1005,  5  Sup.  a.  Rep.  542; 
Ex  parte  Watkins,  3  Pet,  193,  7  L.  ed.  650; 
Ex  parte  Parks.  93  U.  S.  lS-^23,  23  U  ed. 
787;   Ex  parte   Yarbrough,   110  U.   8.  651* 

28  L.  ed,  274,  4  Sup.  Ct.  Rep.  152;  Ex  parte 
Crouch,  112  U.  S.  178,  28  L.  ed.  690,  5  Sup. 
Ct.  Rep.  96;  Ex  parte  Wilson,  114  U.  S. 
421,  29  L.  ed.  90,  5  Sup.  Ct.  Rep.  935;  Mil- 
ler v.  People,  183  III.  430,  56  N.  E.  60. 

There  is  a  complete  analogy  between  the 
case  of  a  de  f^do  Judge  and  a  de  facia  grand 
jury.  Tbe  proposition  that  a  de  fact^  judge 
may  lawfully  preside  in  tbe  trial  of  a 
criminal  case  and  impose  a  valid  sentence 
has  been  settled  beyond  any  controversy. 

Ex  parte  Ward,  173  U.  S.  452-456,  43  L, 
ed.  765,  19  Sup.  Ct.  Rep.  459;  Sheeban'e 
Case,  122  Mass.  445,  23  Am.  Rep.  374;  Fow- 
ler V.  Bebee.  9  Mass.  231,  6  Am.  Dt'L'.  62; 
People  ex  rel.  Ballou  v.  Bangs,  24  111.  1S4; 
Re  Burke,  76  Wis.  357,  45  N.  W.  24;  Re 
Manning  (Manning  v.  Weeks)  139  U.  S, 
504,  35  L,  ed.  264,  11  Sup.  a.  Rep.  624; 
Church,  Habeas  Corpus,  256,  257,  259. 

The  district  court  of  Comaucbe  count y, 
i>eing  a  court  of  general  original  jurifldio- 
tion,  clothed  not  only  with  theae  powen 
specially  conferred  by  statute,  but  witli 
common -law  jurisdiction  by  the  organic  law 
of  the  territory,  bestowed  upon  it  by  the 
act  of  Congress  creating  the  territorial  goy- 
emment,  and  having  authority  for  the  re- 
dress of  all  wrongs  committed  against  the 
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Constitution  or  laws  of  the  United  States 
or  of  tiie  territory,  as  a  necessary  incident 
to  the  exercise  of  the  jurisdiction  and  pow- 
ers conferred  upon  said  court,  was  neces- 
sarily clothed  with  tht  inherent  power  to 
summon  for  its  use  those  integral  elements 
of  the  machinery  of  the  court  which  were 
necessary  for  the  carrying  into  effect  of  the 
express  powers  granted  to  it. 

Oawson  v.  United  States,  114  U.  a  477- 
488,  29  L.  ed.  179-183,  5  Sup.  a.  Rep.  949; 

1  Chitty,  Crim.  Law,  518;  2  Hale,  P.  C. 
265,  266;  United  States  v.  Hill,  1  Brock. 
156,  Fed.  Cas.  No.  15,364;  Mackey  v.  People, 

2  Colo.  13;  Stone  v.  People,  3  HI.  326; 
Straughan  v.  State,  16  Ark.  37;  Wilbum  ▼. 
State,  21  Ark.  198;  Gibson  v.  Com.  2  Va. 
Cas.  Ill;  Shaffer  ▼.  State,  1  How.  (l£ss.) 
238;  Woodsides  v.  State,  2  How.  (Miss.) 
655;  Thompson  &  M.  Juries,  chap.  22;  2 
Cooley's  Bl.  Com.  p.  301,  T  2,  chap.  23. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  petition  for  a  writ  of  habeas 
corpus  and  a  writ  of  certiorari,  brought  by 
a  person  imprisoned  on  a  conviction  for 
murder,  alleging  that  the  judgment  under 
which  he  is  held  is  void.  A  rule  to  show 
[108] cause  was  issued  and  the  case  *was  heard  on 
the  petition  and  unswer.  Tlie  various 
grounds  upon  which  the  petition  is  sup- 
ported are  alleged  to  go  to  the  jurisdiction 
of  the  trial  court.  Ex  parte  Harding,  120 
U.  S.  782,  30  L.  ed.  824,  7  Sup.  Ct.  Rep.  780. 
See  New  v.  Oklahoma.  195  U.  S.  252,  49  L. 
ed.  182,  25  Sup.  Ct.  Rep.  68.  A  writ  of 
habeas  corpus  fur  the  same  causes  was  heard 
by  the  circuit  court  of  appeals  and  dis- 
charged. Ex  parte  ^loran,  144  Fed.  594. 
The  judgment  also  was  afltirmed  by  the  su- 
preme court  of  the  territory  in  which  the 
petitioner  was  tried.  14  Okla.  644,  78  Pac. 
111. 

The  petitioner  was  tried  in  the  district 
court  for  Comanche  county  in  the  territory 
of  Oklahoma.  The  first  ground  now  relied 
upon  is  that  the  court  was  not  duly  organ- 
ized under  the  act  of  Congress  requiring  the 
supreme  court  to  define  the  judicial  districts, 
and  to  fix  the  times  and  places  at  each  eoun 
ty  seat  where  the  district  court  shall  be 
held.  The  order  of  the  supreme  court  went 
no  further  in  the  way  of  fixing  the  place 
than  to  specify  Law  ton  for  the  county  of 
Comanche.  This  order  was  made  on  Janu- 
ary 15,  1902.  about  six  months  after  the 
land,  which  had  boon  Indian  territory,  was 
oponod  for  srttlemont  and  the  county  cre- 
ated. At  that  time  and  at  the  time  of  the 
trial  there  w^-re  no  coimty  or  court  buildings 
in  the  county.  The  order  of  the  supreme 
court  was  as  precise  as  the  circumstances 
permitted  it  to  be,  and  the  failure  to  specify 
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a  building  did  not  go  to  the  Jnrisdietion  of 
the  trial  court.  There  is  no  pretenae  that 
the  petitioner  lost  any  opportunities  by  raa- 
son  of  no  buUding  being  named. 

The  next  ground  argued  is  that  the  lavs 
of  the  territory  were  not  followed  hi  the 
selection  of  the  grand  jury,  because  the  pv- 
sons  selected  were  not  electors  of  the  tnrf- 
tory,  and  some  of  them  were  nonresideati^ 
with  other  subordinate  matters.  The  order 
for  the  summons  stated  the  reason,  whU 
was  that  there  had  been  no  election  held  li 
the  county,  and  there  were  no  names  ef 
jurors  in  the  jury  box;  whereupon  the  pn-  ^ 
siding  judge  ordered  the  sheriff  to  sommoA 
twenty  persons  from  the  body  of  the  eonntj. 
We  have  heard  no  answer  to  the  matcrlsl 
portion  of  the  reasoning  of  the  circuit  eomt 
of  appeals  *upon  this  point.  If  the  l^gis]ar[l| 
ture  of  Oklahoma  had  prescribed  the  method 
of  selection  followed,  that  method  wonld 
not  have  violated  the  Constitution  ov  any 
law  or  treaty  of  the  United  States.  If  H 
did  prescribe  a  different  one,  a  departvn 
from  that  was  a  violation  of  the  territorial 
enactment  alone.  The  acts  of  the  legisla- 
ture of  Oklahoma  are  not  laws  of  the  United 
States  within  the  meaning  of  Her.  Stat. 
S  753,  U.  S.  Comp.  SUt.  1901,  p.  692.  U 
any  laws  have  been  violated  it  is  the  latter 
one.t  Therefore  the  petitioner  is  not  entitled 
to  release  on  this  ground  under  Rev.  Stat 
S  753.  The  5th  Amendment,  requiring  the 
presentment  or  indictment  of  a  grand  Jmy, 
does  not  take  up  unto  itself  the  loeal  law 
as  to  how  the  grand  jury  should  be  nado 
up,  and  raise  the  latter  to  a  eonstitutioaal 
requirement.  See  Rawlins  v.  Georgia,  901 
U.  S.  638,  50  L.  ed.  809,  26  Sup.  Ct.  Rep.  Sdai 
It  is  unnecessary  to  consider  whether  thi 
judge  went  beyond  his  powers  under  ths 
circumstances.  See  Clawson  t.  United 
States.  114  U.  S.  477,  29  L.  ed.  179,  5  Sup.  CL 
Rep.  949.  But  it  is  proper  to  add  that  wUk 
the  reason  which  we  have  given  Is  lo^Hcally 
the  first  to  be  considered  by  thia  eourt,  we 
do  not  mean  to  give  any  conntenanee  to  the 
notion  that,  if  the  law  was  disobeyed,  it 
affected  the  jurisdiction  of  the  court.  Ei 
parte  Harding,  120  U.  S.  782,  30  L.  ed.  8Mi 
7  Sup.  a.  Rep.  780;  Re  Wilson.  UO  U.  B. 
575,  35  L.  ed.  513.  11  Sup.  Ct.  Rep.  870. 

The  third  ground  on  which  the  jurisdictios 
of  the  trial  court  is  denied  is  that,  oa 
August  4,  11)01,  the  date  of  the  oommMos 
of  the  crime,  the  place  was  within  territoty 
not  embraced  in  any  organised  eounty.  aad 
was  attached  for  judicial  purposes  Is 
Canadian  county.    By  the  Oklahoma  orpak 

t  [Obviously  the  court  here  intended  ts 
convey  the  idea  that,  if  any  law  has  been 
violated,  the  territorial  enactment  is  ths 
•  one.— Ed.1 

soa  u.  & 


itot. 


NoBTHBN  Assum.  Oo.  T.  Obaitd  Vikw  Bii>a.  Abso. 


104^106 


act,  IU7  2,  1800,  chap.  182,  §  9  (20  SUt.  at 

L.  8S,  86),  tliia  ii  proTided  for,  and  by  f  10 

tnA  offenses  shall  be  tried  in  the  county  to 

wh&a  the  territory  "shaU  be  atUched."    It 

Ii  signed  that  there  had  been  no  law  passed 

ihisfiim,  the  place  of  trial  or  affecting  the 

sidBT  of  the  supreme  court  attaching  the 

isiilUiffy  to  Canadian  county.  But  the  very 

wds  quoted  from  {  10  look  to  the  state  of 

at  the  time  of  triaL     At  that  time 

county  had  been  organized,  and  a 

of  court  fixed  for  it  by  the  order  of  the 

court  dated  January  15,  1902.    The 

of  this  order,  so  far  as  the  *power 

cf  the  sopreme  court  went,  is  plain.    The 

itstnte  gave  the  petitioner  no  vested  right 

to  bs  tried  in  CSanadian  county,  and  his  trial 

ii  OoBMnehe  oounly  conformed  to  its  intent. 

I     8m  Ftat  ▼.  United  States,  161  U.  S.  583,  40 

L  el  818,  18  Sup.  Ct.  Rep.  611. 

The  fourth  ground  is  that,  as  the  crime 
VII  committed  on  August  4,  1901,  two  days 
kefore  the  opening  of  the  land  for  settle- 
Mat,  the  place  was  still  under  the  exclusive 
jniidiction  of  the  United  States,  and  there- 
Ihi  the  crime  was  punishable  under  Rev. 
8Ut.  f  5339,  U.  S.  Comp.  Stat,  1901,  p.  3627, 
•loM.  The  order  of  the  President  with  re- 
fund  to  the  conditions  of  settlement  and 
otiy  are  referred  to  as  confirming  the  ar- 
gSBeBt  But  those  orders  were  intended 
Mrely  to  carry  out  the  acts  of  Congress 
fOfcndng  the  matter.  There  is  no  doubt 
tkt  Congress  was  exercising  control  so  far 
M  settlement  was  concerned.  But  there  is 
equally  little  doubt  that  the  title  to  the 
territory  had  passed,  that  it  had  become 
pwt  of  the  territory  of  Oklahoma,  and,  as 
wch,  no  longer  under  the  exclusive  jurisdic- 
tion of  the  United  States  within  Rev.  Stat. 
f  5339.  Act  of  May  2,  1890,  chap.  182,  §§ 
1.16,26  Stat,  at  L.  81;  act  of  June  6,  1900, 
ehip.  813,  31  SUt.  at  L.  677;  act  of  March  3, 
1901,  chap.  846,  31  Stat,  at  L.  1093.  See 
Bates  V.  Clark,  95  U.  S.  204,  24  L.  ed.  471; 
Buster  v.  Wright,  68  C.  C.  A.  605,  135  Fed. 
M7,  952;  Ex  parte  Moran,  144  Fed.  694, 
602.  Therefore  the  application  of  the  terri- 
toritl  statute  was  not  excluded  and  the 
murder  was  a  violation  of  the  territorial 
law. 

Finally  it  is  contended  that  the  petitioner 
▼aa  compelled  to  be  a  witness  against  him- 
•elf,  contrary  to  the  5th  Amendment,  be- 
cause he  was  compelled  to  stand  up  and 
^Ik  before  the  jury,  and  because,  during  a 
recess,  the  jury  was  stationed  so  as  to  ob- 
serve his  size  and  walk.  If  this  was  an 
tTTot,  as  to  which  we  express  no  opinion,  it 
did  not  go  to  the  jurisdiction  of  the  court. 
Felts  T.  Murphy,  201  U.  S.  123,  50  L,  ed. 
680,  26  Sup.  Ct.  Rep.  366. 

Rule  discharged.     Writs  denied. 
203  IT.  S. 


•NORTHERN  ASSURANCE  COMPANY  0F[10«| 
LONDON,  Plff,  in  Err., 

V. 

GRAND  VIEW  BUILDING  ASSOCIATION. 
(See  S.  C.  Reporter's  ed.  100-108.) 

Judgment— full  faith  and  credit. 

1.  A  judgment  of  the  Supreme  Court  of 
the  United  States  to  the  effect  that  a  policy 
of  fire  insurance  could  not  be  recovered  upon 
as  it  stood  nor  be  helped  out  by  any  doctrine 
of  the  common  law  is  not  denied  full  faith 
and  credit  by  an  adjudication  of  a  state 
court  that  such  judgment  is  not  a  bar  to  a 
suit  in  equity  to  reform  the  policy  so  that 
it  will  express  consent  to  concurrent  in- 
surance, and  to  recover  upon  such  policy  as 
reformed. 

Election  of  remedies. 

2.  The  prosecution  of  an  action  at  law 
upon  a  policy  of  fire  insurance  to  final  judg- 
ment dfenying  recovery,  upoi)  the  ground 
that  the  policy  could  neither  be  recovered 
upon  as  it  stood  nor  be  helped  out  by  any 
doctrine  of  the  common  law,  is  not  an  elec- 
tion which  bars  a  suit  in  equity  to  reform 
the  policy  so  that  it  will  express  consent 
to  concurrent  insurance,  and  to  recover  up- 
on such  policy  as  reformed. 

[No.  40.] 

Argued  October  18,  19,  1900.     Decided  No- 
vember 6,  1900. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Nebraska  to  review  a  decree 
which  affirmed  a  decree  of  the  District  Court 
of  Lancaster  County  in  that  state,  reforming 
a  policy  of  fire  insurance  so  as  to  express 
consent  to  concurrent  insurance,  and  en- 
forcing the  policy  as  so  reformed,  notwith- 
standing a  prior  judgment  of  the  Supreme 
Court  of  the  United  States  in  an  action  at 


Note. — As  to  full  faith  and  credit  to  be 
given  to  state  records  and  judicial  proceed- 
ings— see  notes  to  Lindley  v.  O'Reilly,  1  L, 
R.A.  79;  Cummington  v.  Belchertown,  4  L. 
R.A.  131;  Rand  v.  Hanson,  12  L.R.A.  574; 
Wiese  v.  San  Francisco  Musical  Fund  Soc. 
7  L.R,A.  578;  Darby  v.  Mayer,  6  L.  ed.  U. 
S.  367;  Mills  v.  Duryee,  3  L.  ed.  U.  S.  411; 
D'Arcy  v.  Ketchura,  13  L.  ed.  U.  S.  648; 
and  Huntington  v.  Attrill,  36  L.  ed.  U.  S. 
1123. 

As  to  conclusiveness  and  effect  of  judg- 
ments as  between  Federal  and  state  courts 
— see  notes  to  Kansas  City,  Ft.  S.  &  M.  R. 
Co,  V.  Morgan,  21  C.  C.  A.  478;  and  Union 
&  Planters'  Bank  v.  Memphis,  49  C.  C.  A. 
468, 

As  to  election  of  r;Mnedie8  generally — 
see  notes  to  Fowler  v.  Bowery  Sav.  Bank, 
4  L.R.A.  145;  Conrow  v.  Little.  6  L.R.A. 
693;  Crossman  v.  Universal  Rubber  Co.  13 
L.R.A.  91;  and  Mills  v.  Parkhurst,  13  L. 
RA.  472. 
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law  denying  any  recovery  on  the  policy. 
Affirmed. 

See  same  case  below  (Neb.)  102  N.  W.  246. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  J.  Greene  argued  the  cause, 
and,  with  Mr.  Ralph  W.  Breckenridge,  filed 
a  brief  for  plaintiff  in  error: 

In  the  present  proceeding,  the  building 
association  seeks  to  establish  an  agreement 
which  conflicts  with  the  agreement  ex- 
pressed in  the  written  policy,  and  which  we 
submit  has,  by  the  judgment  of  this  court, 
been  conclusively  determined  to  have  been 
in  force  at  the  time  of  the  fire. 

Stein  bach  v.  Relief  F.  Ins.  Co.  77  N.  Y. 
498,  33  Am.  Rep.  655. 

Where  a  plaintiff  brings  an  action  upon  a 
written  contract  in  a  law  court,  he  elects  to 
stand  upon  the  contract  as  written;  and  if 
he  prosecutes  his  action  to  final  judgment, 
and  is  defeated,  he  cannot  afterwards  have 
his  written  contract  reformed  in  chancery. 

Black,  Judgm.  §  518,  p.  615,  §§  632,  678, 
p.  816;  Sanger  v.  Wood,  3  Johns.  Ch.  416; 
Thomas  v.  Joslin,  36  Minn.  1,  1  Am.  St. 
Rep.  624,  29  N.  W.  344;  Gaffney  v.  Megrath, 
23  Wash.  476,  63  Pac.  520;  Ward  v.  Green, 
88  Tex.  177,  30  S.  W.  864;  Kearney  MUl. 
&  Elevator  Co.  v.  Union  P.  R.  Co.  97  Iowa, 
719,  59  Am.  St.  Rep.  434,  66  N.  W.  1059; 
Thompson  v.  Howard,  31  Mich.  312 ;  Thomas 
V.  United  Firemen's  Ins.  Co.  108  111.  App. 
278. 

Mr.  Joseph  R.  Webster  argued  the  cause, 
and,  with  Messrs.  Halleck  F.  Rose  and  Wil- 
mer  B.  Comstock,  filed  a  brief  for  defendant 
in  error: 

Judgments  and  decrees  of  the  circuit 
courts  of  the  United  States,  sitting  in  a 
particular  state,  are  to  be  accorded  in  the 
courts  of  that  state  such  effect,  only,  as 
would  be  accorded,  in  similar  circumstances, 
to  the  judgments  and  decrees  of  a  state 
tribunal  of  equal  authority. 

Dupasseur  v.  Rocliereau,'  21  Wall.  130,  22 
L.  ed.  588:  Crescent  City  L.  S.  L.  &  S.  H. 
Co.  V.  Butchers'  Union,  S.  H.  &  L.  S.  L.  Co. 
120  U.  S.  146,  30  L.  ed.  616,  7  Sup.  Ct.  Rep. 
472;  Pendleton  v.  Russell,  144  U.  S.  644,  36 
L.  ed.  576,  12  Sup.  a.  Rep.  743;  Metcalf  v. 
Watertown,  153  U.  S.  676,  38  L.  ed.  863, 
14  Sup.  Ct.  Rep.  947;  Hancock  Nat.  Bank 
V.  Farnum,  176  U.  S.  645,  44  L.  ed.  621,  20 
Sup.  Ct.  Rep.  506. 

The  opinion  below,  so  far  from  being  a 
departure  from  the  rules  giving  effect  to  the 
judgments  of  the  courts  of  the  state,  is 
definitely  rested  upon  prior  authority  de- 
fining the  effect  which,  in  like  circumstances, 
Ib  given  to  the  judgments  of  the  state 
courts. 

The  present  record  does  not  present  a  case 
for  the  application  of  the  doctrine  of  elec- 
iion»  beoauae  the  plaintiff  did  not  have  a 
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choice  of  remedies.  There  mm  baft  tM 
remedy  open,  and  this  was  "**TPT'"ffi"ifl, 

Peters  v.  Bain,  133  U.  8.  670-^97,  U  L 
ed.  696-706,  10  Sup.  Ct.  Rep.  864;  7  Km 
PI.  &  Pr.  p.  366;  SUte  ▼.  Beak  of  Oo» 
merce,  61  Neb.  25,  84  N.  W.  406;  OnnlM  ir 
Redick,  61  Neb.  103;  85  N.  W.  46;  SioMl 
V.  Fagan,  62  Neb.  287,  87  N.  W.  21;  Gmjm 
V.  Parker,  24  Neb.  643,  8  Am.  St.  Bep.  2flf 
39  N.  W.  845;  Pekin  Plow  Co.  v.  Vnimm,  « 
Neb.  116,  92  N.  W.  178;  Chicago,  B.  &  Q.  E 
Co.  V.  Bigley,  1  Neb.  (Unof.)  225,  M  E 
W.  344;  Pinkham  v.  Pinkham,  60  Neb.  Mi 
83  N.  W.  837;  Lansing  v.  Commerdml  Vmkm 
Assur.  Co.  4  Neb.  (Unof.)  140,  03  N.  W.  7M: 

The  institution  or  the  prosecution  of  a 
suit  to  judgment  is  not  an  essential  or  dt- 
cisive  fact  i^  determining  the  applieabOtt] 
of  the  doctrine  of  election,  as  the  law  ia  ad* 
ministered  in  the  forum  where  this  suit  ww 
tried. 

Chicago,  B.  &  Q.  R.  Co.  v.  Bigley,  anpnu 

The  judgment  here  assailed  merely  ift 
volves  the  exercise  of  one  of  the  exehnivi 
powers  of  equity,  under  circumatanoeo  wUd 
meet  with  the  express  sanction  of  the  roll 
of  this  court;  and  the  pleas  of  ira  fudipaM 
and  election  were  disposed  of  acoordinf  ti 
time -honored  doctrines,  borrowed  from  tli 
decisions  of  this  court. 

Parker  v.  Circuit  Court  Judges,  12  WhmA 
561,  6  L.  ed.  729;  Smith  v.  M'lver,  9  Whettl 
532,  6  L.  ed.  152;  Tilton  v.  Cofield,  M  U!8 
167,  23  L.  ed.  859;  Phelps  ▼.  Harria,  101  D 
S.  370-383,  25  L.  ed.  855-860;  McOomb  IT 
Frink,  149  U.  S.  629-644.  37  L.  ed.  876-«l 
13  Sup.  Ct.  Rep.  993;  Brady  t.  Daly,  171 
U.  S.^  148,  44  L.  ed.  109,  20  Sup.  a.  Bep.  H 

General  authority  also  supporta  the  dot 
trines  of  this  court  and  those  of  the  jvdg 
ment  under  review. 

Commercial  Union  Assur.  Co.  ▼.  New  Jm 
sey  Rubber  Co.  64  N.  J.  Eq.  338,  51  AtL  4S1 
Jenkins  v.  Harrison,  66  Ala.  345;  SeilUy  f 
Lowenstein,  56  Miss.  652;  Moeby  t.  Wall 
23  Miss.  81,  55  Am.  Dec.  71;  Hawley  f 
Simons,  102  III.  115;  Schrepfer  ▼.  Roektal 
Ins.  Co.  77  Minn.  291,  79  N.  W.  1006;  Ow 
yers  v.  Mericles,  75  Ind.  443;  Cramer  1 
Moore,  36  Ohio  St.  347;  Hill  v.  Comba»  • 
Mo.  App.  243;  Re  Van  Norman,  41  llin 
496,  43  N.  W.  334;  Bunch  v.  Grave,  111  Ul 
351,  12  N.  E.  514;  Fifield  v.  Edwards,  M 
Mich.  266;  Marsh  v.  Maeterton,  101  N.  1 
407,  5  N.  £.  59;  Stowell  v.  Chamberiaia,  • 
N.  Y.  272;  Snow  v.  Alley,  156  Mass.  M 
30  N.  E.  691 ;  Kelsey  v.  Murphy,  20  PiL  71 
Morris  v.  Rexford,  18  N.  Y.  557;  MfTai^ 
lin  V.  Austin,  104  Mich.  489,  02  N.  W.  71f 
Hould  V.  Blodgett,  61  N.  H.  115;  Smilli  1 
Bricker,  86  Iowa,  285,  53  N.  W.  260;  MM 
don  V.  I^uisville,  X.  0.  &  T.  R.  Go.  00  IOh 
258,  6  So.  181 ;  Standard  Oil  Co.  t.  Hawktal 
LJi.A.  739,  20  C.  C.  A.  468,  40  U.  &  A|| 
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I  Ui,  74  Fed.  W5;  Wluie  v.  Whiting,  8  Daly, 
S:  Bowdish  ▼.  Page,  81  Hun,  170,  30  N.  Y. 
Sipp.  e91;  Kittre^  v.  Holt,  58  N.  H.  191. 

Ifr.  Jnttiee  Holmes  delivered  the  opinion 
fftkeoonrt: 

Thii  it  a  bill  to  reform  a  policy  and  to  re- 
eover  upon  it  aa  reformed.     An  action  at 
hw  upon  the  same  instrument,  between  the 
mmt  parties,   has  come  before   this  court 
heretofore.  183  U.  S.  308,  46  L.  ed.  213,  22 
Sap.  CL  Rep.  133.    In  that  case  it  was  held 
tkat  the  plaintiff  could  not  recover.     The 
question  before  u&  at  the  present  time   is 
whether   the   supreme    court    of    Nebraska 
failed  to  give  full  faith  and  credit  to  the 
judgment  in  the  former  case  by  holding  that 
it  was  no  bar  to  the   relief  now  sought. 
(Xeb.)  102  N.  W.  246. 
The  policy  was  conditioned  to  be  void  in 
Ifjesae  of  other  'insurance,  unless  otherwise 
provided  by  agreement  indorsed  or  added; 
ind  it  stated,  in  substance,  that  no  officer 
or  agent  had  power  to  waive  the  condition 
except  by   such    indorsement    or   addition. 
There  was  other  insurance  and  there  was  no 
iadonement.    The  plaintiff  alleged  a  waiver 
and  an  estoppel.    The  jury  found  that  the 
tgent  who  issued  the  policy  had  been  in- 
formed on  behalf  of  the  insured  and  knew  of 
the  outstanding  insurance.     But  this  court 
held  that  the  attempt  to  establish  a  waiver 
wu  an   attempt    to    contradict    the    very 
words  of  the  written  contract,  which  gave 
■otice  that  the  condition  was  insisted  upon 
and  could  be  got  rid  of  in  only  one  way, 
which  no  agent  had  power  to  change.     The 
judgment  based  upon  this  decision  is  what 
is  now  relied    upon   as   a   bar.      Metcalf   v. 
Waiertown,    1.33  U.   S.   671,   670,   38   L.   ed. 
Wl.  803.  14  Sup.  Ct.  Rep.  947;  Hancock  Nat. 
Bank  v.  Farnum,  176  U.  S.  640,  645,  44  L. 
ed.  619.  62L  20  Sup.  Gt.  Rep.  506. 

\Miether  sufficient  grounds  were  shown  for 
the  relief  which  was  granted  is  a  matter 
with  which  we  have  nothing  to  do.  But  the 
state  court  was  right  in  its  answer  to  the 
question  before  us.  The  former  decision,  of 
course,  is  not  an  adjudication  that  the  con- 
tract cannot  be  reformed.  It  was  rendered 
in  an  action  at  law,  and  only  decided  that 
the  contract  could  not  be  recovered  upon  as 
it  stood,  or  be  helped  out  by  any  doctrine  of 
th(?  common  law.  If  it  were  to  be  a  bar  it 
v>'uld  be  so,  not  on  the  ground  of  the  ad- 
judication as  such,  but  on  the  ground  of 
tWtion.  expressed  by  the  form  in  which  the 
plaintiff  saw  fit  to  sue.  As  an  adjudication 
it  simply  establishes  one  of  the  propositions 
on  which  the  plaintiff  relies, — that  it  cannot 
ffcover  upon  the  contract  as  it  stands.  The 
apposed  election  is  the  source  of  the  eflect 
Mtributed  to  the  judgment.  If  thai  de- 
pended on  matter  in  pais  it  might  be  a  ques- 
203  U.  S. 


tion,  at  least,  as  was  argued,  whether  such 
a  case  fell  within  either  U.  S.  Const,  art.  4, 
§  1,  or  Rev.  Stat.  §  905,  U.  S.  Comp.  Stat. 
1901,  p.  677.  It  may  be  doubted  whether  the 
election  must  not  at  least  necessarily  appear 
on  the  face  of  the  record  as  matter  of  law  in 
order  to  give  the  judgment  a  standing  under 
Rev.  Stat.  §  905. 

*We  pass  such  doubts,  because  we  are  of[10Q 
opinion  that,  however  the  election  be  stated, 
it  is  not  made  out.  The  plaintiff  in  the  for- 
mer action  expressed  on  the  record  its  re- 
liance upon  the  facts  upon  which  it  now 
relies.  It  did  not  demand  a  judgment  with- 
out regard  to  them  and  put  them  on  one 
side,  as  was  done  in  Washburn  v.  Great 
Western  Ins.  CJo.  114  Mass.  175,  where  this 
distinction  was  stated  by  Chief  Justice 
Gray.  Its  choice  of  law  was  not  an  elec- 
tion, but  an  hypothesis.  It  expressed  the 
supposition  that  law  was  competent  to  give 
a  remedy,  as  had  been  laid  down  by  the  su- 
preme court  of  Nebraska  and  the  circuit 
court  of  appeals  for  the  circuit.  Home  F. 
Ins.  Co.  V.  Wood,  50  Neb.  381,  386,  69  N.  W. 
941;  Fireman's  Fund  Ins.  Co.  v.  Norwood, 
16  C.  C.  A.  136,  32  U.  S.  App.  490,  69  Fed.  71. 
So  long  as  those  decisions  stood  the  plain- 
tiff had  no  choice.  It  could  not,  or  at  least 
did  not  need  to,  demand  reformation,  if  a 
court  of  law  could  effect  the  same  result. 
It  did  demand  the  result,  and  showed  by  its 
pleadings  that  the  path  which  it  did  choose 
was  chosen  simply  because  it  was  supposed 
to  be  an  open  way.  Snow  v.  Alley,  156 
Mass.  193.  195,  30  N.  E.  691. 

A  question  argued  as  to  the  obligation  of 
the  contract  having  been  impaired  by  a  stat- 
ute as  construed  was  not  taken  below,  and 
is  not  open  here. 

Decree  aflirmed. 


•COVINGTON  &    CINCINNATI    BRIDGE  [10«1 
CO.  Plfr.  in  Err., 

V. 

S.  W.  IIAGER,  Auditor  (»f  Public  Accounts 
of   the   Coinnionwealth   of   Kentucky. 

(fiee  S.  C.  Reporter's  ed.   100-111.) 

Mandamus — original   jurisdiction   of   circuit 
courts. 

'I'hc  Federal  circuit  courts  have  no 
jurisdiction  of  an  original  action  in  man- 
damus to  compel  the  return  of  a  franchise 
tax  collected  un<ler  the  authority  of  a  state 
statute,  although  the  basis  of  the  relief 
sought  is  the  alleged  repugnancy  of  the  tax 
to  the  commerce  clause  of  the  Federal  Con- 
stitution. 

[No.  37.] 

Submitted   October    17,    1000.      Decided    No- 
vember 5,   1900. 

Ill 


Sdfbkme  Ooubt  of  the  UiriTD  Siaseb, 


Oct.  Tnni 


IN  IRROR  to  tbe  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Kentucky  to  review  a  judgment  sustain- 
ing a  demurrer  to,  and  dismissing,  the  peti- 
tion in  an  original  action  in  mandamus  to 
compel  the  return  of  a  franchise  tax  col- 
lected under  the  authority  of  a  state  statute, 
on  the  ground  that  such  tax  was  a  hurden 
on  interstate  commerce.  Modified  so  as  to 
show  that  the  case  was  dismissed  for  want 
of  jurisdiction,  and,  as  so  modified,  affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Shelley  D.  Rouse  submitted  the  cause 
for  plaintiff  in  error.  Mr.  Charlton  B. 
Thompson  was  on  the  brief. 

Mr.  N.  B.  Hays  submitted  the  cause  for 
defendant  in  error.  Messrs.  John  W.  Ray 
and  C.  H.  Morris  were  on  the  brief. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

In  this  case  an  original  action  in  man- 
damus was  begun  in  the  circuit  court  of  the 
United  States  for  the  eastern  district  of 
Kentucky.  It  was  brought  by  the  bridge 
company  to  compel  the  auditor  of  public 
accounts  for  the  state  to  issue  his  warrant 
on  the  state  treasury  for  the  amount  cf  a 
franchise  tax  collected  under  authority  of 
H  4079  and  4080  of  the  Kentucky  statutes. 
The  return  of  the  tax  was  asked  upon  the 
ground  that  it  levied  a  burden  on  the  in- 
terstate commerce  business  of  the  bridge 
company,  pertaining  exclusively  to  com- 
merce between  Kentucky  and  Ohio,  and  was 
therefore  repugnant  to  the  Federal  Constitu- 
tion. 

The  auditor  appeared  by  counsel,  and,  by 
general  demurrer,  raised  the  question  of  the 
sulliciency  of  the  allegations  of  the  petition, 
and  by  special  demurrer  challenged  the  ju- 
risdiction of  the  court  to  entertain  the  ac- 
tion. The  circuit  court,  passing  the  ques- 
tion of  jurisdiction,  held  that  levying  the 
tax  in  question  did  not  violate  the  com- 
merce clause  of  the  Federal  Constitution, 
as  it  was  a  tax  upon  property,  and  not  upon 
the  business  of  the  company,  sustained  the 
general  demurrer,  and  dismissed  the  petition. 

We  are  of  opinion  that  the  court  lif^low 
had  no  jurisdiction  of  this  action.  It  has 
been  too  frequently  decided  in  this  court  to 
re<|uire  the  citation  of  the  cases  that  the 
circuit  courts  of  the  United  States  have  no 
jurisdiction  in  original  cases  of  mandamus, 
and  have  only  power  to  issue  such  writs  in 
aid  of  their  jurisdiction  in  cases  already 
pending,  wherein  jurisdiction  has  been  ac- 
quired by  other  moans  and  by  other  process. 
|111]  'Many  of  the  cases  are  caollectnl  in  4  Fed. 
Stat.   Annotated.  503. 

The  question  was  before  this  court  recent- 
ly in  Knapp  v.  Lake  Shore  &  M.  S.  R.  Co. 
197  U.  S.  530.  49  L.  ed.  870.  25  Sup.  Ct.  Rep. 
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538,  aa  action  by  the  latentate  Commerce 
Commission,  by  petition  for  raandamiia  in 
the  circuit  court  of  the  United  States  for  the 
northern  district  of  Ohio,  against  the  Lake 
Shore  &  Michigan  Southern  Railroad  Oom- 
jtany,  to  compel  it  to  file  reports  required 
by  the  act  to  regulate  interstate  oommerce. 
It  was  argued  for  the  government  that  while 
decisions  of  this  court  under  the  judiciary 
act  of  1789  (1  Stat,  at  L.  73,  chap.  20)  and 
the  act  of  1876  (18  SUt.  at  L.  470,  chap.  137, 
U.  S.  Comp.  SUt.  1901,  p.  508)  had  been 
construed  to  confer  no  original  jurisdiction 
in  mandamus  in  the  United  States  courts, 
yet  the  act  of  March  3,  1887  (24  SUt.  at  L. 
552,  chap.  373,  U.  S.  Comp.  Stat.  1901,  p. 
508),  in  view  of  the  modem  development  in 
proceedings  by  mandamus,  should  be  held  to 
confer  the  jurisdiction  upon  the  circuit 
courts  to  entertain  original  suits  in  man- 
damus. The  contention  was  rejected  and  the 
prior  cases  adhered  to. 

We  deem  it  settled  beyond  controversy, 
until  Congress  shall  otherwise  provide,  that 
circuit  courts  of  the  United  States  have  no 
power  to  issue  a  writ  of  mandamus  in  an 
original  action  brought  for  the  purpose  of 
securing  relief  by  the  writ,  and  this  result 
is  not  changed  because  the  relief  sought 
concerns  an  alleged  right  secured  by  the 
Constitution  of  the  United  SUtes. 

It  follows  that  the  circuit  court  should 
have  dismissed  the  case  for  want  of  juris- 
diction instead  of  determining  it  upon  the 
merits.  The  judgment  dismissing  the  peti- 
tion is  therefore  modified  so  as  to  show  that 
the  case  was  dismissed  for  want  of  jurisdic- 
tion, and.  as  thus  modified,  the  judgment  Is 
aflirmed. 


•COUNTY  co:^^^^ssIONERS  of  wico-ii: 

MICO  COUNTY 

V. 

SAMCEL  BANCROFT,  JR. 

(See  S.  C.  Reporter's  ed.  112-110.) 

Courts — ^following  decisions  of  sUte  conrtiL 
1.  Whether  a  repealable  exemption  from 


Note. — As  to  state  decisions  and  laws  as 
rules  of  decision  in  Federal  courts — see  notes 
to  Wilson  V.  Perrin.  11  C.  C.  A.  71 :  Hill  v. 
Hite.  29  C.  C.  A.  553:  Criffin  v.  Overmaa 
Wheel  Co.  9  C.  C.  A.  548;  Elmendorf  v.  Tay- 
lor. 6  L.  ed.  U.  S.  290;  Jackson  ex  dem.  $%. 
John  V.  Chew,  6  L.  ed.  U.  S.  583:  United 
States  ex  rel.  Butz  v.  Muscatine,  10  L.  ed.  U. 
S.  490;  Ckirk  v.  Graham,  5  L.  ed.  U.S.S94: 
Forepaugh  v.  Delaware.  L.  ft  W.  R.  Oo.  8 
L.R.A.  508;  and  Mitchell  v.  Burlington,  It 
L.  ed.  U.  S.  351. 

On  repeal  of  statutes  by  implientioB— • 
see  notes  to  State  v.  Massey,  4  T1R.A.  SQi| 
First  Nat.  Bank  v.  Weidenbeek,  38  C  C  A. 
13fi;  and  United  States  v.  350  CfcddJM  if 
Tobacco,  20  L.  ed.  U.  S.  235.      . 
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itite  taxation  has  been  in  fact  repealed  by 
I  fabseqnent  state  statute  is  a  question  of 
ittte  law,  upon  which  the  decisions  of  the 
k^hest  courts  of  the  state,  in  the  absence 
«f  my  contract  rights,  are  binding  on  the 
Fedoml  courts, 
laet— exemption — ^lepeaL 

1  The  withdrawal  of  a  repealable  ex- 
cnpUon  from  state  taxation  of  the  prop- 
erty of  a  reorganized  railway  company,  if 
iBj  rack  exemption  existed,  was  effected  by 
Ud.  AeU  1886,  chap.  120,  which  directs  a 
new  assessment  lor  taxation  of  the  property 
IB  the  state,  and  expressly  declares  that  the 
property  of  eTery  railroad  shall  be  assessed 
for  comity  and  municipal  purposes,  and  con- 
tains a  proviso  that  nothing  therein  con- 
taised  shall  be  held  to  discharge,  release,  or 
impair  any  irrepealable  contract  or  obliga- 
tioii  then  existing,  which  sufficiently  evi- 
dences  the  legislative  intent  to  repeal  ex- 
emptioiis  from  taxation  which  were  not  pit>- 
tected  by  binding  contracts  beyond  legisla- 
tive  control,  and  to  bring  all  property  within 
the  taxing  power  of  the  state. 

[No.  129.] 

Argued  and  submitted  October  9,  1906.    De- 
cided November  5,  1906. 

ON  WRIT  of  Certiorari  to  the  Circuit 
Gourt  of  Appeals  for  the  Fourth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  Circuit  Court  for  the  District  of 
Maryland,  enjoining  state  taxation  of  cer- 
tain railway  property.  Reversed  and  re- 
Banded  to  the  Circuit  Court  with  directions 
to  dismiss  the  bill. 

See  same  case  below,  70  C.  C.  A.  287,  135 
Fed.  977. 

The  facts  are  stated  in  the  opinion. 

Mr.  James  £.  EUegood  argued  the  cause 
ind  tiled  a  brief  for  petitioners: 

Is  not  the  rule  of  construction  adopted 
by  the  court  of  appeals  of  Maryland  the  rule 
of  construction  for  this  court? 

Commercial  Bank  v.  Buckingham,  5  How. 
Ul  12  L.  ed.  181 ;  Baltimore  &  P.  R.  Co.  v. 
Hopkins,  130  U.  S.  223,  32  L.  ed.  913,  9  Sup. 
Ct.  Rep.  503;  Central  Land  Co.  v.  Laidley, 
159  U.  S.  110,  40  L.  ed.  94,  16  Sup.  Ct.  Rep. 
«:  State  Railroad  Tax  Cases,  92  U.  S.  575- 
«i:,  23  L.  ed.  663-674;  Fairfield  v.  Gallatin 
County,  100  U.  S.  47,  25  L.  ed.  544;  Wilson 
▼.  Standefer,  184  U.  S.  412,  46  L.  ed.  618, 
22  Sup.  a.  Rep.  384;  Gulf  &  S.  I.  R.  Co.  v. 
Hewes,  183  U.  S.  68,  46  L.  ed.  87,  22  Sup.  a. 
Rep.  26. 

The  repugnancy  between  the  exemption  in 
the  statute,  and  the  statute  which  was  in- 
tended as  a  revision  of  the  laws  upon  the 
object  of  taxation,  repeals  the  exemption. 

Columbia  Mfg.  Co.  v.  Vanderpoel,  4  Cow. 
556;  SUte  V.  Northern  C.  R.  Co.  90  Md.  472, 
«  Atl.  465,  187  U.  S.  266,  47  L.  ed.  170,  23 
Sup.  a.  Rep.  e2. 
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Mr.  Nicholas  P.  Bond  submitted  the  eamw 
for  respondent.  Messrs.  Ralph  Robinson 
and  Edward  Duffy  were  on  the  brief: 

The  organization  of  the  Baltimore,  Chesa- 
peake,  &  Atlantic  Railway  Company  and 
the  contracts  between  the  railway  and  its 
bondholders  had  been  entered  into,  and  the 
rights  of  the  bondholders  thereon  and  aris- 
ing therefrom,  had  accrued,  at  a  time  when 
the  decisions  in  question  had  not  been 
made.  It  is,  we  submit,  the  right  of  a  com- 
plainant, under  this  state  of  facts,  to  have 
the  independent  judgment  of  this  court 
upon  his  rights.  It  is  to  that  very  end  that 
the  courts  of  the  United  States  are  given 
authority  to  administer  the  laws  of  the 
state  in  controversies  between  citizens  of 
different  states. 

Mercantile  Trust  Co.  v.  Texas  &  P.  R.  Co. 
51  Fed.  536. 

We  fully  admit  the  doctrine  that  where  a 
state  statute  has  been  construed,  or  a  rule 
of  property  established,  at  the  time  a  trans- 
action is  entered  into,  or  rights  accrued,  such 
construction  or  rule  will  bind  the  parties  as 
fully  as  though  written  into  the  transac- 
tion; but,  where  no  such  construction  was 
then  in  force,  we  are  entitled  to  have  this 
statute  construed  by  the  independent  judg- 
ment of  this  court. 

Burgess  v.  Seligman,  107  U.  S.  20,  27  L. 
ed.  359,  2  Sup.  Ct.  Rep.  10;  Carroll  County 
V.  Smith,  111  U.  S.  556,  28  L.  ed.  517,  4  Sup. 
Ct.  Rep.  539;  Anderson  v.  Santa  Anna  Twp. 
116  U.  S.  356,  29  L.  ed.  633,  6  Sup.  a.  Rep. 
413. 

This  respondent  is  entitled  to  have  his 
rights  determined  according  to  the  law  as 
it  existed  on  September  1,  1804,  at  which 
time  the  rights  of  bondholders  accrued. 

Louisville  Trust  Co.  v.  Cincinnati,  22  C. 
C.  A.  334,  47  U.  S.  App.  36,  70  Fed.  29G. 

The  part  of  §  2,  chap.  120,  of  the  Acts  of 
1896,  relied  upon  by  the  ])etitioners  to  show 
a  clear  intention  on  the  part  of  the  legisla- 
ture to  repeal  the  exemption  conferred  by 
the  act  of  1886,  chap.  133,  is  not  sufficient 
for  that  purpose. 

1st.  Because  this  language  is  no  broader 
than  that  to  be  found  in  §  155  of  art.  81, 
which  was  in  force  at  the  time  the  exemp- 
tion secured  by  chapter  133  of  the  Acts  oi' 
1886  was  granted  the  Baltimore  &  Eastern 
Shore  Railroad  Company,  and,  in  so  far  as 
it  can  be  held  to  imply  a  repeal  of  this 
exemption,  is  copied  word  for  word  from  i 
155. 

2d.  Because  this  part  of  §  2  of  chap.  120 
of  the  Acts  of  1896  is  unconstitutional,  being 
an  attempt  to  incorporate  into  an  amend- 
ment of  §  2  a  distinct  section  of  article  81, 
which  is  not  named  in  the  title  of  the  act, 

Davis  v.  State,  7  Md.  151,  61  Am.  Dec. 
331;  Stiefel  v.  Maryland  Inst.  61  Md.  144. 
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When  the  Bections  to  be  amended  are 
specified,  matter  cannot  be  introduced  by 
way  of  amendment  to  such  sections,  which 
is  provided  elsewhere  in  the  act. 

State  Y.  American  Sugar  Ref.  Co.  106 
La.  553,  31  So.  181;  Sutherland,  Stat. 
Constr.  2d  ed.  p.  239. 

Every  one  of  the  sectiona  of  chapter  120 
of  the  Acts  of  1896,  which  are  relied  upon 
by  the  petitioners  to  show  an  intention  on 
the  part  of  the  legislature  to  repeal  by  this 
general  law  the  special  law  of  chapter  133 
of  the  acts  of  1886,  is  merely  copied  without 
change  from  the  law  as  it  stood  when  chap- 
ter 133  of  the  Acts  of  1886  was  passed,  and 
18  not  considered  by  the  well-recognized  rule 
of  legislative  construction  as  repealed  and 
re-enacted,  but  to  have  been  the  law  all 
along. 

When  there  is  an  express  repeal  from  an 
existing  statute  and  a  re-enactment  of  it 
at  the  same  time,  or  a  repeal  or  re-enact- 
ment of  a  portion  of  it,  the  re-enactment 
neutralizes  the  repeal  so  far  as  the  old  law 
is  continued  in  force.  It  operates  without 
interruption  where  the  re-enactment  takes 
effect  at  the  same  time. 

State  ex  rel.  Birdsey  v.  Baldwin,  45  Conn. 
134;  United  Hebrew  Benev.  Asso.  v.  Ben- 
shimol,  130  Mass.  325;  Middleton  v.  New 
Jersey  West  Line  R.  Co.  26  N.  J.  Eq.  269; 
Santa  Cruz  Rock  Pavement  Co.  v.  Lyons, 
133  Cal.  114,  65  Pac.  329;  Re  Prime,  136  N. 
Y.  347,  18  L.RJ^.  713,  32  N.  E.  1091;  State 
Trust  Co.  V.  Kansas  City,  P.  &  G.  R.  Co. 
115  Fed.  367;  Ely  v.  Holton,  15  N.  Y.  595; 
Fuller  V.  United  States,  48  Fed.  654;  Moore 
V.  Kenockee  Twp.  75  Mich.  335,  4  LJI.A. 
555,  42  N.  W.  944;  Hancock  v.  Perry,  78 
Iowa,  550,  43  N.  W.  527;  Sutherland,  Stat. 
Constr.  2d  ed.  pp.  443-445. 

This  is  a  well -settled  rule  oi  legislative 
construction,  and  is  said  to  be  especially 
true  if  the  intermediate  law  is  special  or 
particular  and  the  re-enactment  law  is  a 
general  law  on  the  same  subject. 

State  ex  rel.  Gates  v.  Public  Land  Comrs. 
106  Wis.  584,  82  N.  W.  549;  Olsen  v.  Harit- 
wen,  6  C.  a  A.  608,  15  U.  S.  App.  229,  57 
Fed.  846;  Harrison  Twp.  v.  Schoolcraft 
County,  117  Mich.  215,  75  N.  W.  456; 
Hawes  v.  Fliegler,  87  Minn.  319,  92  N.  W. 
223;  Bentley  v.  Adams,  92  Wis.  386,  66  K 
W.  505;  Sutherland,  Stat.  Constr.  2d  ed. 
pp.  524,  525. 

That  a  general  act  is  not  to  be  construed 
to  repeal  a  previous  particular  act,  unless 
there  is  some  express  reference  to  the  previ- 
ous statute  on  the  subject,  or  unless  there 
is  a  necessary  inconsistency  in  the  two  acts 
standing  together,  is  a  rule  of  construction 
recognized  and  applied  by  this  court. 

South  Carolina  v.  Stoll,  17  Wall.  425,  21 
L.  ed.  650;  Cass  County  v.  GiUett,  100  U.  S. 
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585,  25  L.  ed.  585;  Ex  parte  Crow  Dog  (Bs 
parte  Kang-Gi-Shun-Ca)  109  U.  8.  6M,  f7 
L.  ed.  1034,  3  Sup.  Ct.  Rep.  396;  Rodgen  t. 
United  States,  185  U.  S.  87,  88,  40  L.  ed. 
818,  819,  22  Sup.  Ct  Rep.  682. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

The  respondent,  Samnel  Bancroft,  Jr^  be- 
gan an  action  in  the  circuit  court  of  tlH 
United  States  for  the  district  of  Maryland 
to  enjoin  the  county  commissioners  of 
Wicomico  county  from  levying  taxes  on  tlH 
property  of  the  Baltimore,  Chesapeake,  4 
Atlantic  Railway  Company,  ailing  that  kt 
was  the  holder  of  twenty  bonds  seeured  by 
mortgage  upon  the  company's  property, 
which,  under  the  laws  of  the  state,  had  beoi 
exempted  from  taxation.  Such  prooeedinfi 
were  had  that  a  decree  was  entered  enjofai- 
ing  taxation  of  certain  property  of  the  imil« 
way  company.  Upon  appeal  to  tlie  dreaii 
court  of  appeals,  the  judgment  wm»  af- 
firmed (70  C.  C.  A.  287,  135  Fed.  977),  and 
the  case  was  brought  here  by  writ  of  eer- 
tiorari. 

*The  case  was  tried  npon  an  agreed  alata-Il 
ment  of  facts,  from  which  the  foDowfai^ 
pertinent  to  the  determination  of  the  ean^ 
may  be  extracted:  The  Baltimore  ft  Itsif- 
em  Shore  Railroad  Company,  organised  to 
build  a  line  of  road  from  Eastern  Bay,  to 
Talbot  county,  to  Salisbury,  Wioomieo  oooB* 
ty,  in  the  same  state,  by  act  of  the  laglala- 
ture  of  Maryland,  was  granted  certain  privi- 
leges (Acts  of  the  Assembly,  1886,  ^apw 
133),  ii  2,  4,  and  5  being  as  follows: 

"Sed  2.  And  be  it  enacted.  That  said  eor- 
poration  shall  have  perpetual  existenee,  and 
its  franchises,  property,  shares  of  rapital 
stocks,  and  bonds  shall  be  exempt  from  all 
state,  county,  or  municipal  taxation  for  tto 
term  of  thirty  years,  counting  from  tlie  date 
of  the  completion  of  said  road  between  tto 
termini  mentioned  in  its  charter." 

''Sec.  4.  And  be  it  enacted,  That  tto  Mid 
Baltimore  &  Eastern  Shore  Railroad  Cbn- 
pany  aforesaid  shall  have  power  to  nnlle^ 
connect,  and  consolidate  with  any  railroad 
company  or  companies,  either  in  or  out  if 
this  state,  so  that  the  capital  atoek  of  i 
companies  so  united,  connected,  and  ( 
dated  (respectively)  may,  at  the  pleasart 
of  the  directors,  constitute  a  oommon  stos^ 
and  the  respective  companies  may  ttoreaftar 
constitute  one  company  and  to  entitled  to 
all  the  property,  franchises,  rights,  prlTl- 
leges,  and  immunities  which  each  of 
possess,  have,  and  enjoy  under  and  by  ^ 
of  their  respective  charters. 

"Sec  5.  And  be  it  enacted,  That  tto  Bal- 
timore ft  Eastern  Shore  Railroad 
shall  have  power  to  lease  or  porctoMt 
operate  any  railroad  or  railroads,  elttor  to 
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or  out  of  thii  state,  for  the  purpose  of  ear- 
Tjing  oa  their  business,  and  any  other  rail- 
lotd  eompany  in  this  state  shall  have  the 
i%kt  to  lease  <»>  sell  its  railroad  or  other 
froperty  to  the  said  Baltimore  ft  Eastern 
Short  Railroad  Company." 

The  Baltimore  &  Eastern  Shore  Railroad 
OsBpuiy  accepted  the  provisions  of  the  act 
nd  completed  the  construction  of  its  road 
between  the  termini  named  in  August,  1891. 
!  h  Jime,  1890,  it  purchased  the  property  of 
imthe  *?^ooinioo  k  Pocomoke  Railroad  Ck>m- 
ptay,  extending  from  Salisbury  to  Ocean 
(Sty.  Afterwards,  the  Baltimore  &  Eastern 
Sim  Railroad  Company  mortgaged  the  en- 
tire property  to  secure  $1,600,000  of  mort- 
|ige  bonds.  This  mortgage  was  foreclosed 
ia  1894,  and  the  purchaser  proceeded  to  or- 
fSBise  a  new  corporation — ^the  Baltimore, 
Obesspeake,  A  Atlantic  Railway  Company — 
the  respondent  becoming  the  holder  of  some 
«f  its  mortgage  bonds.  This  reorganization 
was  imder  f  187  and  188  of  art  23,  Mary- 
kad  Code  of  1888,  which  provides  as 
loOowB: 

Section  187,  that  in  case  of  the  sale  of  any 
nihoad  under  foreclosure  of  mortgage,  the 
yiriwieer  may  form  a  corporation  for  the 
yorpose  of  owning,  possessing,  maintaining, 
lad  operating  such  railroad,  by  filing  in  the 
eftee  of  the  secretary  of  state  a  certificate, 
of  the  name  and  style  of  such  corporation, 
tke  number  of  directors,  etc 

"See.  188.  Such  corporation  shall  possess 
•n  the  powers,  rights,   immunities,   privi- 
leges, and  franchises  in  respect  to  such  rail- 
road, or  the  part  thereof  included  in  such 
ttrtificate,  and  in  respect  to  the  real   and 
personal  property  appertaining  to  the  same, 
which  were  possessed  or  enjoyed  by  the  cor- 
poration which  owned  or  held  such  railroad 
previous  to  such  sale  under  or  by  virtue  of 
it«  charter,  and   any   amendments   thereto, 
ind  of  [any]  other  laws  of  this  state,"  etc. 
Under  authority  of  the  Maryland  statutes 
the  Baltimore,  Chesapeake,  &  Atlantic  Rail- 
tay  Compa-ny  issued  the  mortgage  bonds  of 
which  respondent  is  the  holder.    The  county 
eommissioners    of    Wicomico    county    have 
f      leried  and  assessed  taxes  upon  the  railroad 
eompany's  property,  and  threatened  to  sell 
the  same  for  nonpayment  thereof.    The  cir- 
cuit court  held,  and  the  circuit  court  of  ap- 
peals affirmed   the   judgment,   that    §§    187 
and  188  of  the  Maryland  Code,  extending 
immunities  to  the  new  company,  had  the  ef- 
fect to  exempt  from  taxation  certain  proper- 
ty of  the  reorganized  company,  and  that  the 
exemption  constituted   a   contract  between 
the  state  and  the  company  entitled  to  pro- 
ITJieetkm  nnder  the  contract  *  clause  of  the  Fed- 
oal  Constitution,  against  the  subsequent  at- 
kapt  of  the  comity  commissioners  to  levy 
upon  the  property. 


Notwithstanding  this  decision  of  the  cir- 
cuit court  of  appeals,  it  is  now  conceded  in 
the  brief  of  the  respondent's  counsel,  so  far 
as  this  argument  is  concerned,  that  there 
was  no  binding  contract  upon  ihe  state  en- 
titled to  protection  under  the  Federal  Con- 
stitution (article  1,  S  10)  against  state  im- 
pairment of  the  obligation  of  the  contract. 
In  view  of  the  provisions  of  the  Maryland 
Constitution  this  concession  would  seem  in 
harmony  with  the  right  reserved  m  that  in- 
strument to  amend,  repeal,  and  alter  char- 
ters. Northern  C.  R.  Co.  v.  Maryland,  187 
U.  S.  268,  47  L.  ed.  167,  23  »op.  a.  Rep.  62. 
And  see  Wisconsin  &  M.  R.  Co.  v.  Powers, 
191  U.  S.  379,  48  L.  ed.  229,  24  Sup.  a.  Rep. 
107.  But  it  is  insisted,  conceding  that  the 
exemption  from  taxation  was  merely  a 
bounty  er  gratuity,  it  extended  to  the  reor- 
ganized company  by  force  of  the  Maryland 
statutes  above  quoted,  and  has  never  been 
repealed  nor  withdrawn  by  the  state,  and, 
therefore,  the  bondholder,  being  directly  in- 
terested in  the  property,  has  a  right  to  be 
protected  by  injunction  against  the  levying 
of  such  taxes  so  long  as  the  act  remains  in 
force. 

The  questions  arising  in  this  case,  as  to 
the  construction  and  force  of  the  acts  of  the 
legislature  of  the  state,  have  been  before  the 
supreme  court  of  Maryland  in  three  cases: 
Baltimore,  C.  &  A.  R.  Co.  v.  Ocean  City,  SO 
Md.  89,  42  Atl.  922;  Baltimore  C.  ft  A.  R. 
Co.  V.  Wicomico  County,  93  Md.  113,  48  Atl. 
853;  and  Baltimore,  C.  k  A.  R.  Co.  v.  Wico- 
mico County,  63  Atl.  678.  In  these  cases  it 
was  held  that  the  exemption  from  taxation 
provided  for  by  the  laws  above  quoted  did 
not  extend  to  the  reorganized  company,  and 
in  the  last  case,  decided  March  27,  1906,  since 
the  decision  in  the  circuit  court  of  appeals, 
it  was  held  that  the  general  assessment  law 
of  1896  (Acts  of  1896,  chap.  120)  declaring 
that  the  property  of  every  railroad  should  be 
assessed  for  county  and  municipal  purposes, 
and  providing  that  nothing  'in  the  act [118] 
should  discharge  or  release  any  irrepealable 
contract  or  obligation  existing  at  the  date  ef 
the  passage  of  the  act,  amounted  to  a  recall 
of  the  immunity  granted  by  the  former  law, 
which  had  at  all  times  been  subject  to  re- 
peal by  the  state,  and  that,  conceding  the 
Immunity  extended  to  the  reorjjanized  com- 
pany under  §  187  of  the  statute,  the  repeal 
of  the  exemption  did  not  violate  any  con- 
tract with  the  state,  entitled  to  the  protec- 
tion of  the  Federal  Constitution. 

As  we  have  said,  the  argument  addressed 
to  this  court  is  rested  upon  the  proposition 
that  the  subsequent  law  of  1896.  imposing 
taxes  upon  the  property  of  the  railroad  com- 
pany in  general  terms,  did  not  repeal  prior 
,  legislation,  which,  properly  construed,  gives 
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the  privilege  of  exemption  from  taxation  to 
the  property  of  the  reorganized  railroad 
company.  We,  therefore,  are  to  consider  a 
case  wherein  there  is  no  contention  that  a 
valid  and  binding  contract  has  been  impaired 
by  state  action,  and  the  questions  are  as  to 
the  proper  construction  of  the  statute,  and 
whether  a  repealable  exemption  from  taxa- 
tion has  been  withdrawn  by  subsequent 
legislation  of  the  state. 

Previous  deciaions  of  this  court  have  set- 
tled the  propoaltion  that  whether  such  ex- 
emption has  been  in  fact  repealed  by  a  sub- 
sequent state  statute  is  a  question  of  state 
law  in  which  the  decisions  of  the  highest 
courts  of  the  state,  in  the  absence  of  a  con- 
tract, are  binding ;  and  that  it  is  only  where 
the  exemption  is  irrepealable,  thus  consti- 
tuting a  contract,  that  it  becomes  the  duty 
of  this  court  to  decide  for  itself  whether  the 
subsequent  act  did  or  did  not  impair  the  ob- 
ligation of  the  contract.  Gulf  ft  S.  I.  R.  Co. 
v.  Hewes,  183  U.  S.  66-74,  46  L.  ed.  86-90, 
22  Sup.  a.  Rep.  26;  Northern  C.  R.  Co.  v. 
Maryland,  187  U.  S.  258,  266,  267,  47  L.  ed. 
167,  170,  172,  23  Sup.  a.  Rqp.  62.  It  is 
contended,  however,  that  inasmu^  as  the 
respondent  acquired  his  bonds  in  1896, 
which  were  issued  in  1894,  at  a  time  when 
none  of  the  Maryland  decisions  above  re- 
ferred to  had  been  made,  the  first  of  them 
being  in  1899,  the  construction  of  the  stat- 
utes and  their  continued  force  are  questions 
for  the  Federal  courts  having  jurisdiction  of 
the  cause  and  the  parties.  And  further, 
[119] that  while  *the  Federal  tribunals  will  differ 
reluctantly  from  the  state  courts  upon  a  I 
question  of  the  validity  of  state  statutes,  | 
and  will  ''lean  towards  an  agreement  of  i 
views  with  the  state  courts,"  nevertheless,  I 
they  must  in  such  cases  exercise  an  inde-  i 
pendent  judgment  in  determining  the  force 
and  validity  of  state  statutes.  Burgess  v. 
Seligman,  107  U.  S.  20,  23,  27  L.  ed.  359,  ' 
361,  2  Sup.  Ct.  Rep.  10;  Great  Southern 
Fire  Proof  Hotel  Co.  v.  Jones,  193  U.  S. 
632,  48  L.  ed.  778,  24  Sup.  Ct.  Rep.  576,  and 
cases  cited  in  the  opinion  in  that  case. 

If  we  could  concede  the  soundness  of  this 
contention,  we  are  of  opinion  that  the  court , 
of  appeals  of  Maryland  was  right  in  holding  ' 
that  the  legislation  of  1896  (Acts  of  1896, 
chap.  120),  directing  a  new  assessment  of 
the  property  of  the  state,  and  expressly  de- 
claring that  the  property  of  every  railroad 
in  the  state  should  be  valued  and  assessed 
for  county  and  municipal  purposes,  had  the 
effect  to  withdraw  the  prior  exemption  from 
taxation  if  a  proper  construction  of  the  leg- 
islation of  the  state  would  extend  it  to  the 
property  of  the  reorganized  company.  The 
act  contains  the  significant  proviso  that 
nothing  therein  contained  shall  be  held  to 
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discharge,  release,  impair,  or  aifeet  nny  ir 
pealable  contract  or  obligation  of  any  Id 
whatsoever  existing  at  the  date  of  the  pi 
sage  of  the  act.  This  proviso  evidences  1 
legislative  intent  to  repeal  exemptions  fr 
taxation  which  were  not  protected  by  bii 
ing  contracts  beyond  legislative  control, 
any  such  existed,  and  to  bring  all  propei 
within  the  taxing  power  of  the  state.  \ 
agree  with  the  reasoning  expressed  by  \ 
court  of  appeals  of  Maryland  upon  U 
branch  of  the  ease.  Baltimore,  C.  &  A. 
Co.  V.  Wicomico  County,  63  Atl.  683. 

From  this  view  it  follows  that  the  deci 
of  the  Circuit  Court  of  Appeals  must  be  i 
versed  and  the  cause  remanded  to  the  G 
cuit  Court  with  directions  to  dismiss  X 
biU. 


•CHARLES  M.  TAYLOR,  Appt. 

V. 

THOMAS  BURNS,   John   A.   Dummb,  a 
S.  R.  E^auffman. 

(See  S.  G.  Reporter's  ed.  120-120.) 

Deeds — what  constitutes. 

1.  No  transfer  of  title  was  effeetod 
an  instrument  which  recites  that  the  pai 
of  the  first  part  *'sells"  certain  mud 
claims  to  the  party  of  the  second  part  tm 
specified  eonsideration,  and  '*upon  the  ter 
and  consideration  following,"  and  whieh, 
its  subscauent  provisions,  authorisss  1 
party  of  tne  second  part  to  sell  and  ncgo 
ate  the  mines  for  any  sum  above  $45,0 
and  retain  out  of  the  purchase  price  sei 
eighths  of  the  excess,  tne  party  of  the  ft 
part  agreeing  to  execute  any  conveymi 
thereafter  necessary  to  convey  a  good  tit 
and  the  party  of  the  second  part  assumi 
no  obligations  except  a  general  one  bjr  wki 
both  parties  mutually  agree  to  aid  es 
other  m  the  negotiation  and  sale ;  sueh  dm 
ment  is  not  a  deed,  but  simply  a  power 
attorney,  and,  as  such,  subject  to  reirw 
tion. 

Power  of  attorney — reTocatioB. 

2.  An  interest  in  the  property  op 
which  the  power  is  to  operate,  ioA  i 
merely  an  interest  in  the  exerdse  of  t 
power,  is  essential  to  make  a  power  of  i 
tomey  one  coupled  with  an  intereat»  aa 
not  to  be  subject  to  revocation. 

[No.  28.] 

Submitted  October   16,   1M6.     DesMed  » 
vember  12,  ItOt. 

APPEAL  from  the  Supreme  Covrt  of  t 
Territory  of  Arixona  to  review  a  daa 
which  affirmed  a  decree  of  the  Distr 
Court  for  the  County  of  Cochise,  in  tl 
territory,  in  favor  of  defendants  in  a  n 
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Tatlob  ▼.  Burns. 
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li  qoiei  title    to    eertain    mining    claims, 
iffinned. 
See  sime  case  below  (Ariz.)  76  Pac.  623. 


[         Statement  by  Mr.  Justice  Brewer: 

On  March  26,  1901,  Thomas  Bums,  the 
ovner  of  three  mining  claims,  as  party  of 
tlK  first  part,  and  Charles  M.  Taylor,  as 
psrty  of  the  second  part,  made  the  follow- 
ing agreement: 

"The  said  party  of  the  first  part,  in  con- 
ridenttion  of  the  sum  of  $1,  lawful  money 
of  the  United  States  of  America  in  hand 
paid,  the  receipt  whereof  is  hereby  acknowl- 
edged, and  for  the  further  consideration  of 
■oney  and  labor  heretofore  expended  and 
of  labor  to  be  hereafter  expended  in  and 
■pon  the  Magnet  mining  claim,  the  Comet 
mining  claim,  and  the  Victor  mining  claim, 
Btnate  in  the  California  mining  district, 
IB  the  Chiricahua  mountains,  Cochise 
aranty,  Arizona  territory,  sells  to  the  said 
party  of  the  second  part  the  said  mining 
daims  upon  the  terma  and  consideration 
following,  to  wit: 

"The  said  party  of  the  second  part  shall 
pay  to  the  party  of  the  first  part,  whenever 
be  ihall  negotiate,  sell,  or  place  said  mines 
to  any  assignee  of  the  said  party  of  the 
teeond  part,  forty-five  thousand  dollars 
IH]  (115,000),  and  in  addition  thereto  *one- 
dgfath  (I)  of  whatever  price  the  said  party 
of  the  second  part  may  be  able  to  sell, 
place,  or  negotiate  the  said  mines,  for  a 
(onsideration  in  excess  of  said  $45,000; 
that  is  to  say,  the  party  of  the  second  part 
is  authorized  to  sell  and  negotiate  the  said 
minf"*  for  any  price  above  the  sum  of  $45,- 
000,  and  may  retain  out  of  the  said  pur- 
chase' price  seven  eighths  (l)  of  said  sell- 
ing price  above  such  sum  of  $45,000. 

"Tlie  said  parties  hereto  hereby  mutually 
agree  to  aid  each  other 'in  the  negotiation 
and  sale  of  said  mining  claims  to  the  end 
that  the  same  may  be  sold  and  the  consider- 
ation realized  as  quickly  as  possible.  And 
the  said  party  of  the  first  part  hereby  agrees 
to  execute  any  deed  or  deeds  or  conveyances 
that  may  be  hereafter  necessary  to  convey 
a  good  title  to  said  mining  claims.  This 
contract  is  to  take  the  place  of  and 
«up*r*ede  any  and  all  other  contract  or 
contracts  heretofore  made  by  said  parties 
hereto  with  reference  to  said  raining 
claims." 

On  November  0,  1901,  Burns  deeded  a 
one  fourth  interest  in  the  miaini::  claims  to 
John  A.  Duncan,  and  on  March  9,  1903, 
Burns  and  Duncan  conveyed  the  entire 
property  to  S.  R.  KaufTman  as  trustee. 
On  February  27,  1903,  Thomas  Burns 
oecuted  and  filed  for  record  a  revocation 
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of  all  authority  given  by  the  agreement  to 
Taylor,  and  notified  him  by 'letter  of  such 
revocation.  On  April  0,  1903,  Taylor  filed 
his  bill  of  complaint  in  the  district  court 
for  the  county  of  Cochise,  territory  of  Ari- 
zona, against  Bums,  Duncan,  and  Kauff- 
man,  alleging  that  he  was  the  owrer  of  the 
mining  claims,  that  defendants  claimed  to 
have  some  interest  in  them,  and  praying  to 
have  his  title  thereto  quieted.  The  defend- 
ants answered,  and  also  filed  a  cross  bill, 
alleging  in  substance  that  plaintiff  had  r.o 
title  whatever,  and  praying  that  their  title 
be  quieted  as  against  him.  A  trial  in  the 
district  court  resulted  in  a  decree  in  favor 
of  the  defendants,  which  was  affirmed  by 
the  supreme  court  of  the  territory  (76  Pac. 
623),  and  thereupon  the  case  was  brought 
here  on  appeal. 

Mr.  Eugene  S.  Ives  submitted  the  cause 
for  appellant: 

Mining  claims  can  be  transferred  orally, 
unless  statutes  exist  requiring  them  to  be 
in  writing. 

Union  Consol.  Silver  Min.  Co.  v.  Taylor. 
100  U.  S.  37,  25  L.  ed.  641;  Lockhart  v.  Rol- 
lins, 2  Idaho,  640,  21  Pac.  413. 

Actual  possession  is  not  necessary  for  the 
protection  of  title  acquired  by  valid  loca- 
tion; it  is  simply  the  right  to  possession 
while  the  paramount  title  remains  in  the 
United  States. 

Forbes  v.  Gracey,  94  U.  S.  762,  24  L.  ed. 
313;  Belk  v.  Meagher,  104  U.  S.  279,  26  L. 
ed.  735. 

Such  a  right  is  transferred  by  the  trr:n 
"sell,"  without  any  regard  to  the  character 
of  the  fee  or  of  the  title;  and  the  word 
"sell"  in  a  contract  is  a  word  of  assignment 
of  all  the  right  to  possession  of  the  party 
who  is  the  seller,  and  the  ordinary  words  of 
conveyance — "grant,  bargain,  and  sell" — are 
not  required.  The  terms  "grant  and  bargain" 
are  not  necessary,  because  the  term  "sell" 
implies  and  carries  with  it  all  right  of  the 
locator  to  the  possession  of  the  claims. 

2  Kent,  Com.  408. 

Whatever  the  court  may  decree  tl'.is  in- 
strument to  be,  it  certainly  did  vest  in  Tay- 
lor a  right  coupled  with  an  interest,  and 
therefore  was  not  revocable  at  the  will  of 
Burns. 

Hunt  V.  Rousmanier,  8  Wheat.  175,  5  L. 
ed.  590. 

That  a  power  of  attorney  coupled  with  an 
interest  is  irrevocable,  and  binds  the  party 
giving  it,  and  may  be  executed  after  liis 
death,  see  the  note  to  this  case  as  reported 
in  5  L.  ed.  U.  S.  589.  Where  an  autlioriza- 
tion  or  power  of  attorney  is  coupled  with  an 
interest,  or  where  it  is  given  tor  valiiaMe 
consideration,  it  is,  from  its  own  nature  and 
character,  irrevocable. 
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Knapp  ▼.  Alvord,  10  Paige,  205,  40  Am. 
Dec.  241;  2  Kent,  Com.  643;  Bonney  v. 
Smith,  17  111.  533;  Raymond  v.  Squire,  11 
Johns.  47. 

Mr.  William  Herring  and  Sarah  Herring 
Serin  submitted  the  cause  for  appellees: 

The  instrument  under  which  plaintiff 
claims  title  is  not  a  deed  of  conveyance. 
Though  an  instrument  contains  words  ex- 
pressing an  absolute  transfer,  it  will  not  be 
construed  as  a  deed  if,  by  taking  the  whole 
instrument  together,  it  appears  that  such 
was  not  the  intention  of  the  parties.  Par- 
ticular words  may  not  be  isolatedly  con- 
sidered, but  the  instrument  must  be  con- 
sidered as  a  whole  in  order  to  ascertain  the 
intention  and  obligation  of  the  parties. 

Jackson  ex  dem.  Ludlow  v.  Myers,  3 
Johns.  388,  3  Am.  Dec.  504;  Jackson  ex  dem. 
Shipley  v.  Moncrief,  5  Wend.  26;  Dunaway 
▼.  Day,  163  Mo.  415,  63  S.  W.  731;  Stewart 
V.  Lang,  37  Pa.  201,  78  Am.  Dec.  414;  Sher- 
man V.  Dill,  4  Yeates,  295,  2  Am.  Dec.  408; 
Wallace  ▼.  Wilcox,  27  Tex.  60;  Peterson  v. 
McCauley  (Tex.  Civ.  App.)  25  S.  W.  826; 
Ives  V.  Ives,  13  Johns.  236;  Jackson  ex  dem. 
Green  v.  Clark,  3  Johns.  424;  Devlin,  Deeds, 
2d  ed.  §  7;  Williams  v.  Paine,  169  U.  S- 
76,  42  L.  ed.  667,  18  Sup.  a.  Rep.  279; 
O'Brien  v.  MUler,  168  U.  S.  297,  42  L.  ed. 
473,  IS  Sup.  Ct.  Rep.  140;  Morrison  v.  Wil- 
son, 30  Cal.  344. 

Courts  will  refuse  to  construe  an  instru- 
ment as  a  deed  where,  from  the  instrument 
itself,  it  is  manifest  that  further  convey- 
ances are  contemplated. 

Jackson  ex  dem.  Shipley  v.  Moncrief, 
Williams  ▼.  Paine,  and  Peterson  v.  McCau- 
ley, supra;  Devlin,  Deeds,  2d  ed.  §  8. 

The  only  one  who  can  convey  a  good 
title  is  he  in  whom  the  title  is  vested. 

To  "convoy"  real  estate  is,  by  a  proper 
instrument,  to  transfer  the  legal  title  to  it 
from  the  present  owner  to  another. 

Abendroth  v.  Greenwich,  29  Conn.  365; 
Cross  V.  Weare  Commission  Co.  153  111.  510, 
46  Am.  St.  Rep.  902,  38  N.  E.  1038. 

A  mining  claim  is  real  estate,  and  the 
title  thereto  can  only  be  conveyed  by  deed. 

Hopkins  V.  Noyes,  4  Mont.  550,  2  Pac. 
280;  St.  Louis  Min.  &  Mill.  Co.  v.  Montana 
Min.  Co.  171  U.  S.  650,  43  L.  ed.  320,  19  Sup. 
a.  Rep.  61;  Manual  v.  Wulff,  152  U.  S. 
505.  38  L.  ed.  532,  14  Sup.  a.  Rep.  651; 
Gillis  V.  Downey,  29  C.  C.  A.  286,  58  U.  S. 
App.  567,  85  Fed.  483;  Belk  ▼.  Meagher,  104 
U.  S.  279,  26  L.  ed.  735 ;  Harris  v.  Equator 
Min.  &  Smelting  Co.  3  McCrary,  14,  8  Fed. 
863. 

The  authority  conferred  upon  Taylof  by 
the  agreement  of  March  26,  1901,  was  not 
a  power  coupled  with  an  interest.  The  in- 
terest is  merely  in  that  which  is  to  be  pro- 
duced by  the  exercise  of  the  power.  Such 
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an  interest  does  not  make  the  pow« 
ocable. 

Hunt  v.  Rousmanier,  8  Wheat.  1 
ed.  589 :  Mansfield  v.  Mansfield,  6  Oc 
16  Am.  Dec.  76;  Trickey  t.  Crowe 
71  Pac.  965;  Hall  v.  Gambrill,  88  ¥ 
Tinsley  v.  DoweU,  87  Tex.  23,  26  S. 
Blackstone  v.  Buttermore,  63  Pa.  26( 
ley's  Appeal,  63  Pa.  212,  01  Am.  E 
Stitt  V.  Huidekoper,  17  Wall.  385, 5 
644;  Durkee  v.  Gunn,  41  Kan.  49(^ 
St.  Rep.  300,  21  Pac.  637;  Mechem, 
§  207. 

It  was  merely  an  authorization  t< 
to  negotiate  a  sale  of  the  mimn^ 
for  any  price  over  $45,000  and  to  r 
his  commission  |  of  such  excess. 
being  fixed  for  the  duration  of  the  < 
either  party  was  at  liberty  to  tc 
it  at  will. 

Trickey  v.  Crowe,  supra;  Coffin  t, 

46  Pa.  426;  Sibbald  v.  Bethlehem  : 
83  N.  Y.  378,  88  Am.  Rep.  441;  R 
Hull,  55  W.  Va.  335,  104  Am.  St.  I 

47  S.  E.  92;  Mechem,  Agency,  f  210; 
V.  Crabtree,  186  Mass.  7,  66  L.ILA. 
Am.  St.  Rep.  543,  70  N.  E.  1033;  ] 
Parker,  2  Wash.  34,  26  Pac  909. 

The  agent  did  not  have  the  « 
right  to  negotiate  a  sale,  and  therefo 
was  nothing  to  prevent  the  prinei| 
making  a  sale  of  his  own  property. 

York  V.  Nash,  42  Or.  321,  71  1 
Baars  v.  Hyland,  65  Minn.  150,  67 
1148;  Golden  Gate  Packing  Oo.  t.  1 
Union,  55  Cal.  606. 

The  existence  of  a  consideratioi 
not  of  itself  operate  to  transfer  t 
from  Burns  to  Taylor,  and  oould  n 
the  effect  of  the  instrument  nor  ai 
construction. 

Mansfield  v.  Mansfield,  snpra. 

There  was,  however,  no  considera 
the  agreement. 

An  executed  or  past  consideratio 
consideration  for  a  promise  unless 
promise  which  the  law  will  imply. 

1  Parsons,  Contr.  6th  ed.  4^,  4 
Comstock  V.  Smith,  7  Johns.  87; 
&  Eng.  Enc.  Law,  pp.  690,  691. 

Where  there  is  an  executory  consfc 
in  an  agreement,  until  the  perfom 
the  condition  of  the  promise  ther 
consideration  and  the  promise  it 
pactum. 

Miller  v.  McKenzie,  06  N.  Y.  978. 
Rep.  86. 

Mr.  Justice  Brewer  deliTered  the 
of  the  court: 

This  case  turns  upon  the  scope 
feet  of  the  agreement  of  March  8 
It  i.s  (;laimed  by  plaintiff  that  it  ii 
veyance,  *  passing  title;  by  defendan 
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it  ii  winpty  m  power  of  attorney,  subject  to 
rm^s&tiOQ,     Its     meanipg     is     to     be     de- 
ttnal^eii  bj  iL  consideration  of  all  its  terms^ 
lad  D^t  by  any  particular  pbrase.    The  first 
j»fiL^raph     recited    a    consideration^    and 
iUte>  that   lor   the  oonsideration   the   first 
fvi^  **»elU*'  the  claims  to  the  party  of  the 
maand  part.     If  this  were  all  it  would  sug- 
fHt  a  purpose  to  pass  title*  but  the  p;tra< 
ftiph  dosea    with   a   reference   to    ftirther 
itipulattonst    ita   language    being   * 'sells    to 
tk  said  party  of  the  second  part  the  aaid 
ttifting  eJaims    upon   the   terms     and    con- 
ttd^ration    following,    to    wit.'^     The    next 
^r&paph  author txes  the  party  of  the  sec- 
9^  part  to  **sell  and  negotiate"  the  mines 
tor  Any  aiim  above  J^4i>.000,  and  to   retain 
ont  af  this  purchase  price  seven  eighths  of 
th«  ejn^sess  of   $45,000,    while    in    the   last 
jarmgrapt     the     party    of    the    first    part 
"i^eea  to  execute  aoy  deed  or  deetla  or  con- 
ivjanoes  that  may  be  heiejift^r  necea^^ary  to 
ocmTry  a  good  title  to  said  mining  el  alma." 
Kovhefe  in  the  instrument  does  the  party 
M  t&t  ei$i>ri«l  part  a^i^ume  any  obligations^ 
ttttift  tike  general  otie  In  the  third  para* 
gmph,  by  which  both  pnrties  rautually  agree 
id  aid  mch   other   in   the   negotiation   and 
•aJe  of  the  mining  claims.    The  instrument 
does  not  in  terms  grant  or  convey.     The 
lifears«t  approach  to  a  word  of  convey aneo  is 
"Belli,'*    This  is  more  apt  in  describing  the 
|a£sing  of  the  title  of  personal  than  of  real 
W  fjttiper^.    Not  that  this  is  decisive,  for  not 
ii.-,  f-^piently  it  ia  held  to  in  sm  if  est  an  intent 
%  TOOvey  the  title  to  the  property  named, 
wbtther  real  or  personal*     But    when    the 
parposa  of    the    transaction    is    stated    the 
w>rd  will  ordinarily  have  no    more    elTeet 
spon  the  title  than  is  necessary  to  accom- 
plifili  the  purpose.    The  purpose  here  named 
Tti  the  giving  of  authority  to  make  a  sale 
Id  iome  third  party  at    not    less    than    a 
i^tned  price*   which  price  would  belong  to 
Buhls,    l^^ss    the    commission    on    the    $iale, 
I        For  this  it  waa  not  necessary  to  pass  title 
1       iith  the  authority.     And    it    is    not    ordi- 
I       TAn]y  to  be  expected  that  an  owner  will 
L     part  with   title  before  receipt  of  purchase 
Ipillirice,  or  security  therefor.     *Appeliant  con- 
V    tei4i  that  by   this    instniment  he  became 
^wnsTf  while  Burns   was  only  an  equitable 
Bortgagee.     But  no  time   ia   fijced  for  the 
*^%  and   therefore   no  time  for    the    ma- 
turity of  the  supposed  debt,  nor  ia  any  lia- 
Klitj  ca*t  upon  Taylor  for  the  payment  of 
Hy  portion  thereof.    Indeed  ^  ita  amount  is 
TUicertilin,  whether  $45,000,  or  $45,000  plus 
^  e^ighth  of  a  price  which  should  or  could 
^  realized  on  a  sale*     If  it  were  true  that 
iiUt  passed,  then  Taylor  eould  immediately 
wuff^  to  a  third  party,  who,  by  payment 
tQ8U.  8. 


of  $45,000,  would  acquire  i;tie  property. 
We  need  not  inquire  whether  there  was  a 
breach  of  contract  for  which  Taylor  could 
recover  dama|^ets.  The  question  here  is  the 
effftcrt  of  the  oontract  upon  the  title.  While 
it  may  be  oo needed  that  the  meaning  and 
scope  of  the  instrument  are  not  perfectly 
clear,  yet  it  seema  more  reasonable  to  hold 
that  it  was  simply  a  grant  of  authority  to 
Taylor  to  *'aeU  and  negotiate"  the  minea, 
and  not  also  a  transfer  to  him  of  the  title 
to  the  property. 

As  such  an  instrument  it  was  subject  to 
revoc^tiot).  It  was  not  a  power  of  attorney 
coupled  with  an  interest.  By  the  phrase 
"coupled  with  an  interest/*  is  not  meant 
an  interest  in  the  exereiae  of  the  power,  but 
an  interest  in  the  property  on  which  the 
power  is  to  operate.  Runt  v.  Rousmanier, 
8  Wheat  174,  6  L.  ed.  5S9.  Kow,  as  wo 
construe  this  cotitract,  Taylor  was  to  re- 
ceive,  in  case  he  made  a  sale,  seven  eightha 
of  the  price  in  excess  of  $4 5, 000^-^ that  ia^ 
he  was  to  he  paid  for  making  the  sale.  It 
was  an  interest  in  the  exerctae  of  the  power, 
and  not  an  interest  in  the  property  upon 
which  the  power  was  to  operate. 

We  see  no  error  in  the  ruliiig  of  the 
Supreme  Court  of  the  territory  of  ArizoQAi 
and  its  judgment  ia  affirmed. 


•WILLIAM  H.  AbTDREWS,  PUT.  in  Err,,  [IgTJ 

EASTERN  OREGON  LAND  COMPANY. 

(See  S,  C.  Reporter's  ed.  127-129,) 

Error  to  state  court — review  of  decree  set- 
ting aside  finding  of  fact. 

A  judgment  of  the  highest  court  of 
a  state,  which,  reversing  the  trial  court,  up- 
holds as  against  a  pre -emptor  a  patent  from 
the  United  States  under  the  Dalles  military 
wagon  road  ^rant  made  by  the  act  of  Feb- 
ruary 25,  1867  (14  Stat,  at  L,  409,  chap,  77), 
resting  its  eonckiaion  upon  the  general 
proposition  that  there  was  no  competent 
proof  to  impeach  the  records  of  the  Land 
Department  or  to  overthrow  the  presump- 
tion of  validity  which  attends  a  patent  from 
the  United  States,  will  not  be  reversed  upon 


Note. — On  the  general  subject  of  writa 
of  error  from  United  States  Supreme  Court 
to  state  courts — see  notes  to  Martin  v. 
Hunter*  4  L.  ed,  U,  S.  97;  Hambtin  v. 
Western  Land  Co.  37  L.  ed.  U.  S.  267;  Kip^ 
ley  V.  Illinois,  42  L.  ed.  U.  S.  908 1  and  R« 
Buchanan,  SH  L.  ed,  U.  S.  SS4. 

Ou  what  adjudications  of  state  ootirta 
can  be  brought  up  for  review  in  the  Su* 
pre  me  Court  of  the  United  States  by  writ 
of  error  to  those  courts^ — see  note  to  Apei 
Transp,  Co.   w  Garbade,  82  L.R.A,  513. 

On    how    aud    when    qu^tioni    must    he 
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any  presumption  as  to  what  might  have 
been  the  testimony  upon  which  the  trial 
coui*t  made  its  finding  that  the  land  was 
situated  entirely  outside  the  limits  of  the 
grant,  where  such  testimony,  though  taken 
and  reported  by  a  referee,  is  not  preserved 
in  the  record. 

[No.  48.] 

Argued  October  19,  1906.     Decided  Novem- 
ber 12,  1906. 

IN  ERROR  to  the  Supreme  Court  of  the 
•State  of  Oregon  to  review  a  judgment 
which,  reversing  the  Circuit  Court  of  Sher- 
man County,  in  that  state,  upholds  a 
patent  from  the  United  States  under  the 
Dalles  military  wagon  road  land  grant  as 
against  one  claiming  title  as  a  pre-emptor. 
Affirmed. 

See  same  case  below,  45  Or.  203,  77  Pac. 
117. 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  M.  Stockslager  argued  the  cause, 
and,  with  Messrs.  James  F.  Moore  and 
George  C.  Heard,  filed  a  brief  for  plaintiff 
in  error. 

Mr.  Aldis  B.  Browne  argued  the  cause, 
and,  with  Mr.  Alexander  Britton,  filed  a 
brief  for  defendant  in  error: 

The  sole  matter  of  fact  here  involved  and 
clearly  ruled  as  such  in  the  court  below  can- 
not raise  a  Federal  question  of  law  review- 
able  here. 

Bushnell  v.  Crooke  Min.  A,  Smelting  Co. 
148  U.  S.  682,  688,  37  L.  ed.  610,  612,  13  Sup. 
Ct.  Rep.  771;  Shoshone  Min.  Co.  v.  Rutter, 
177  U.  S.  505,  507,  44  L.  ed.  864,  865,  20 
Sup.  Ct.  Rep.  726;  Blackburn  v.  Portland 
Gold  Min.  Co.  175  U.  S.  571,  44  L.  ed.  276,  20 
Sup.  a.  Rep.  222. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

This  case  brings  before  us  a  judgment  of 
the  supreme  court  of  the  state  of  Oregon. 
45  Or.  203,  77  Pac.  117.  It  involves  the 
title  to  lot  3  and  the  east  i  of  the  southwest 
i  of  section  7,  township  1  north,  range  17 
east  of  the  Willamette  meridian.  The 
plaintiff    in    error    claims    title    as    a    prc- 


OCT.  Teim, 

emptor;  the  defendant  in  error  under  a 
patent  from  the  United  States.  The  land 
was  patented  as  a  part  of  the  grant  nmdt 
by  act  of  Congress,  approved  Februaiy  28^ 
1867  (14  SUt  at  L.  409,  chap.  77),  if 
three  alternate  sections  on  each  aide  of  flit 
road,  to  the  Dalles  Military  Wagon  Boad 
Company,  a  full  account  of  which  is  to  ba 
found  in  Wilcox  v.  Eastern  Oregon  Land 
Co.  176  U.  S.  51,  44  L.  ed.  368,  20  Sup.  CL 
Rep.  269.  If  the  patent  was  valid  the  titk 
to  the  land  was  in  the  defendant,  *and  the[l 
judgment  of  the  supreme  court  of  Oregon 
was  correct.  There  being  no  conflicting 
land  grant,  the  question  whether  the  land 
was  within  the  territorial  limits  of  that  to 
the  road  company  is  apparently  one  of  fact 
only,  and  the  decision  of  the  Land  Depart- 
ment on  matters  of  fact  is  ordi.iarily  con- 
clusive in  the  courts. 

The  difficulty  in  the  case  arises  from  tha 
condition  of  the  record.  This  shows  that 
by  the  trial  court  findings  of  fact  and  con- 
clusions of  law  were  made,  one  of  the  find- 
ings being  that  the  land  is  situated  entire- 
ly outside  the  limits  of  the  grant,  and  mora 
than  3  miles  from  the  road  as  actually  sur- 
veyed, platted,  and  constructed  by  the  com- 
pany, and  certified  by  the  governor  of  tha 
state  to  the  Land  Department.  No  testi- 
mony is  preserved,  although  it  appears  that 
the  case  was  referred  to  a  referee,  who  took 
and  reported  the  testimony.  The  supreme 
court  reversed  the  judgment  of  the  trial 
court,  and,  while  making  no  s])ecial  find- 
ings, ill  its  opinion  discusses  certain  mat- 
ters of  evidence,  and,  after  stating  that  the 
testimony  tends  to  show  that  the  land  was 
in  fact  within  the  limits  of  the  grant,  resti 
its  conclusion  upon  the  general  proposition 
that  there  is  no  competent  proof  to  impeach 
the  records  of  the  Land  Department  or 
overthrow  the  presumption  of  validity 
which  attends  a  patent  of  the  United  Statea. 
The  certificate  of  the  clerk  of  the  supreme 
court  states  that  the  transcript  ia  the  full 
and  complete  record  filed  in  that  court  and 
upon  which  the  appeal  was  heard:  while  the 
certificate  of  the  clerk  of  the  trial  court  to 
the  record  sent  to  the  supreme  court  Is 
'^that  the  same  is  a  full,  true,  and  correct 


raised  and  decided  in  a  state  court  in  order 
to  make  u  case  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States — see 
note  to  Mutual  L.  Ins.  Co.  v.  McCirew,  83 
LJI.A.  33. 

On  what  the  record  must  show  respect- 
ing the  presentation  and  decision  of  a  Fed- 
eral question  in  order  to  confer  jurisdic- 
tion on  the  Supreme  Court  of  the  United 
States  on  a  writ  of  error  to  a  state  court 
— see  note  to  Hooker  v.  Ix)s  Angeles,  63 
LJLA.  471. 

As  to  what  is  the  record  for  the  purpose 
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of  showing  the  jurisdiction  of  the  Supr 
Court  of  the  United  States  on  a  writ  of 
error  to  a  state  court — see  note  to  Home 
for  Incurables  v.  New  York,  63  L.R.A    329. 

On  what  questions  the  Federal  Supreme 
Court  will  consider  in  reviewing  the  judg- 
ments of  state  courts — see  note  to  Bfia- 
souri  ex  rel.  Hill  v.  i;)ookery,  63  L.RJL  571. 

On  the  practice  and  procedure  gOTeming 
the  transfer  of  causes  to  the  Federal  Su- 
preme Court  on  writ  of  error  or  appeal-* 
see  note  to  Wedding  t.  Meyler,  66  LlLA. 
833. 
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srpr  of  t)ie  ccrmplftiTit,  amended  answer, 
4«Dii£rfcr  to  ibt  amended  vmiwerp  reply, 
Is^llga  of  fact  and  caiicluBlon^  of  taw, 
addtikiiig  oti  appeal,  notice  of  appeal 
fM  In  ID  J  ofBce  in  the  above-entitled  cat»ei 
uMl  ^f  il)  journal  entries  made  in  said 
eoMp  and  of  the  whole  thereof/^ 

If  rem  this*  it  ia  contended  that  the  sii- 
fmot  i»«rt>  with  oil  t  anj  evidence  befor* 
It  tet  wide  the  findings  of  fact  made  hf 
tbt  trial  court*  But  it  is  the  judgment  of 
imt^  piprente  court  *  whose  yaliditj  we  ^fl^  to 
toutderr  and  wliUe  it  made  no  special  find- 
iq^  its  statement  of  what  was  before  it 
tof  t»afiid«rat]on  and  its  oonclusiona  there- 
bom  ire  sufficient  to  suatain  ita  judgmenL 
Xrui!,  the  record  fails  to  show  how  the  facta 
tert  hTought  to  its  knowledge,  but  it  Is 
tbf  highest  court  of  the  state,  and  we  mny 
sot  ifuore  ita  recital  of  what  it  considered, 
upeciallT  as  it  appears  that  testimony  waa 
tikni  aad  preserved.  Egan  v.  Hart,  1G5 
C.  S.  18S.  41  L.  ed.  6S0,  17  Sup.  Ct-  Rep. 
RGl  a  Eld  when  its  conclusions  are  In 
hinnony  with  the  general  rule  of  the  ef- 
irci  to  be  given  to  a  patent  of  the  United 
^tfi»,  we  are  not  justitied  in  setting  aside 
tie  judgtoent  upon  any  presumption  of 
»hat  might  have  been  the  testimony  upon 
vliidi  the  tTial  court  made  it«  findinga. 

Th«  judgmeot   of   the   Supreme  Court  of 
Qit  state  of  Oregon  is  affirmed. 


ALFMD  H.  BITBT  and  Joseph  J.  Bindele, 

Piffs,  in  Err,, 

v» 

WILLIAM  W.  SMITH. 

(See  S.  C,  Reporter*s  ed.  12&-135.) 

Enoi  to  state  court — necessity  of  raising 
Federal  question, 
t  A  decision  of  a  state  court  that  there 
*u  probsble  cause  for  beginning  a  trade- 
mark infrinj»eiaent  Euit  in  the  Federal 
courts  In  which  a  final  decree  was  entered 
iiamsi&tng  the  bill  on  the  merits  after  a 
temporary  injunction  had  been  dissolved  is 
notrniewable  in  the  Supreme  Court  of  the 
fnit^d  States,  where  the  record  does  not 
shoif  that  any    cjaim   of  right    under  the 


Federal  Constitution  or  laws  was  made  iit 
the  state  court*  on  the  theorr  that  such 
court,  by  Its  reaj^oning,  implies  that  it  Unda 
probable  cause,  in  its  own  opinion,  that  the 
decree  of  the  Federal  court  was  wron^ 
whereas  not  t^  assume  it  to  he  correct  is  ttt 
fail  to  give  it  the  full  faith  and  credit  whidh 
U,  S.  Rev.  Stat.  S  ftOo,  U.  a  Comp.  Stat. 
1001,  p,  677,  requires. 
Error  to  state  court— Fedtral  question. 

2,  Whether  or  not  a  state  court  ex- 
ceedetl  its  functions  under  the  state  Consti- 
tution cannot  give  rise  to  a  question  respect- 
ing due  process  of  law  whieh  will  sustain 
the  appellate  jurisdiction  of  the  Supreme 
Court  of  the  United  States, 

[No.  67.] 

Argued  October  29.  MHM.     Decided  Novem- 
het  12,  190W. 

IN  ERROR  to  the  Court  of  Appeak  of  the 
State  of  New  York  to  review  a  judgment 
which »  reversing  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  of  that 
state.  Fourth  Department,  alii rm cd  a  judg- 
ment of  a  Trial  Term  of  the  Supreme  Court 
held  in  and  for  the  County  of  Erie  granting 
a  nonsuit  in  an  action  for  malicious  prosecu- 
tion.    Dismissed   for   w^ant  of   jurisdiction. 

See  same  case  below,  181  N.  Y.  1,  73  N. 
K  495, 

The  facts  are  stated  in  the  opinion. 

Mr,  Notris  Morey  argued  the  cause, 
and,  with  Mr.  Joseph  H-  Morey,  filed  a  brief 
for  plnintifTB  in  error: 

Any  right,  question,  or  fact  in  issue  and 
directly  adjudicated  upon^  or  necessarily  in- 
volved in  the  determination  of  a  court  of 
competent  jurisdiction  in  which  a  judgment 
or  decree  Is  rendered  upon  the  merit s,  can- 
not be  disputed  in  a  subsequent  suit  be- 
tween the  same  parties  or  their  privies; 
and  the  rule  is  the  same  whether  the  sec- 
ond suit  is  for  the  same  or  for  a  different 
cause  of  action. 

Southern  P.  R.  Co.  v.  United  States,  168 
U.  S.  1,  4y-52,  42  L.  ed.  355,  377,  378,  Ift 
Sup.  Ct.  Rep.  IS;  New  Orleans  v.  Citizens' 
Bank,  167  U.  S.  371,  SOtMOl,  42  L.  ed.  202. 
210-212,  17  Sup.  Ct.  Rep.  005;  Webb  v. 
Buckelew,  82  N,  Y.  555;  Ex  parte  Watkins, 
3  Pet.  193,  203,  7  L.  ed.  650,  653. 


KoTB.— Error  to  state  courts  in  cases  in- 
▼olring  qaestionB  of  due  process  of  law. 

A  Federal  question,  t.  e.,  a  controversy 
^lidi  will  sustain  the  exercise  by  the  Su- 
preme Gourt  of  the  United  States  of  its 
spppellate  jurisdiction  over  a  state  court,  is 
iBTolyed  in  the  contention  that  the  due- 
prooessof-law  clause  of  U.  S.  Const.,  14th 
Amend.,  constitutes  a  bar  to  mandamus 
proceedings.  Williams  v.  Eggleston,  170 
U-  S.  304;  42  L.  ed.  1047,  18  Sup.  a.  Rep. 
•17. 
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A  claim  in  a  state  court  that  reputation 
is  property,  of  which  the  owner  will  be 
deprived  without  due  process  of  law,  in 
violation  of  the  14th  Amendment  to  the 
Federal  Constitution,  if  a  decision  should  be 
rendered  against  his  right  of  action  for 
libelous  matter  contained  in  a  pleading, 
raises  a  Federal  question.  Abbott  v.  Na- 
tional Hank,  175  U.  S.  409,  44  L.  ed.  217, 
20  Sup.  a.  Rep.  153. 

A  contention  in  a  state  court  that  notice 
of  a  reassessment  was  insufficient,  and 
that,  by  reason  thereof,  defendant's   prop- 
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A  judgment  estops  not  only  as  to  every 
ground  of  recovery  or  defense  actually  pre- 
sented in  the  action,  but  also  as  to  every 
ground  which  might  have  been  presented 
under  the  pleadings. 

Dowell  V.  Applegate,  152  U.  S.  327,  339, 
340,  38  L.  ed.  463,  467,  468,  14  Sup.  a.  Rep. 
611;  National  Foundry  &  Pipe  Works  v. 
Oconto  Water  Supply  Co.  183  U.  S.  216, 
233-237,  46  L.  ed.  157,  169,  170,  22  Sup.  a. 
Rep.  111. 

A  dismissal  of  the  bill  absolutely,  and 
without  words  of  restriction,  is  presumed  to 
be  upon  the  merits,  and  is  conclusive  upon 
all  the  material  issues  presented  by  the 
pleadings,  whether  the  dismissal  be  by  de- 
fault, before  taking  of  depositions,  or  after 
a  hearing  on  depositions. 

Durant  v.  Essex  Co.  7  Wall.  107,  19  L. 
ed.  154;   Leary  v.  Long,  131  U.  S.  ccxviii. 


Appx.  and  26  L.  ed.  301;  Lvon  ▼.  Perin  4 
G.  Mfg.  Co.  125  U.  S.  698,  31  L.  ed.  839,  8 
Sup.  a.  Rep.  1024;  I^st  Chance  Min.  Oo. 
V.  Tyler  Min.  Co.  157  U.  S.  683,  39  L.  ed. 
859,  15  Sup.  a.  Rep.  733:  Hubbell  v.  United 
States,  171  U.  S.  203,  43  L.  ed.  136,  18  Sup. 
Ct.  Rep.  828;  Baker  v.  Cummings,  181  U.  a 
117,  125,  45  L.  ed.  776,  780,  21  Sup.  Ct.  Rep. 
578;  Barber  v.  Kendall,  158  N.  Y.  401.  53 
N.  E.  1;  Goebel  v.  Iffla,  111  N.  Y.  170,  18 
N.  E.  649;  Reich  v.  Cochran,  151  N.  Y.  127, 

37  L.RA.  805,  56  Am.  St.  Rep.  607,  46  K. 
E.  367;  Dowell  v.  Applegate,  152  U.  S.  827, 

38  L.  ed.  463,  14  Sup.  a.  Rep.  611. 
Where  there  is  a  dismissal  of  the  com- 
plaint it  is  presumed  that  the  judgment  of 
dismissal  is  upon  the  merits,  and  ooven 
every  question  put  in  issue  by  the  pleftd- 
ings. 

Hubbell  V.  United  States,  171  U.  S.  203, 


erty  was  sought  to  be  taken  without  due 
process  of  law,  and  in  conflict  with  the  14th 
Amendment  to  the  Federal  Constitution, 
raises  a  Federal  question.  Bellingham  Bay 
ft  B.  C.  R.  Co.  V.  New  Whatcom,  172  U.  S. 
314,  43  L.  ed.  460,  19  Sup.  a.  Rep.  205. 

A  claim  in  a  state  court  that  property 
is  taken  without  due  process  of  law  when 
condemned  under  a  special  statute  for  the 
abolition  of  grade  crossings,  because  it  au- 
thorizes an  increase  in  the  numb^  of 
tracks,  and  requires  the  city  to  pay  a  por- 
tion of  the  expense  incurred  for  that  pur- 
pose, which,  it  is  contended,  would  amount 
to  a  donation  to  a  railroad  corporation,  in 
violation  of  the  state  Constitution,  raises 
a  Federal  question  for  the  purpose  of  a 
writ  of  prror  from  the  Supreme  Court  of 
the  United  States  to  a  state  court.  Wheeler 
V.  New  York,  N.  H.  &  H.  R.  Co.  178  U.  S. 
321,  44  L.  ed.  1085,  20  Sup.  Ct.  Rep.  949. 

But  where  a  state  statute  providing  for 
condemnation  proceedings  has  been  con- 
strued by  the  state  courts  as  requiring 
notice,  no  Federal  question  with  respect  to 
due  process  of  law  can  be  based  upon  the 
objection  that  such  statute  allows  con- 
demnation without  notice.  Baltimore  Trac- 
tion Co.  V.  Baltimore  Belt  R.  Co.  151  U.  S. 
137.  38  L.  ed.  102,  14  Sup.  a.  Rep.  294. 

Where  the  Supreme  (Jourt  of  the  United 
States  can  see  that  there  has  been  no  tak- 
ing of  property,  it  will  dismiss  a  writ  of 
error  to  a  state  court  which  is  sought  to 
be  sustained  because  of  a  decision  adverse 
to  the  contention  that  property  has  been 
taken  without  due  process  of  law.  Yesler 
V.  Washington  Harbor  Line,  146  U.  S.  646, 
36  L.  ed.  1119,  13  Sup.  a.  Rep.  190;  Tay- 
lor V.  Beckham,  178  U.  S.  548,  44  L.  ed. 
1187,  20  Sup.  a.  Rep.  890,  1009;  New  Or- 
leans V.  New  Orleans  Waterworks  Co.  142 
U.  a  79,  35  L.  ed.  943,  12  Sup.  Ct.  Rep.  142. 

It  is  rather  difHcult  to  see  why  the  ques- 
tion whether  there  has  l)een  a  taking  of 
property  within  the  meaning  of  tho  due- 
prooess-of-Iaw  clause  is  not  as  much  a  FVd-  j 
eral  question  as  the  further  question  as  to 
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the  constitutionality  of  the  procedure.  Per- 
haps the  best  explanation  of  these  deciakm 
is  the  one  suggested  in  div.  IV.  e,  5,  In  tkt 
note  appended  to  Apex  Trans.  Co.  v.  Gar- 
bade,  62  L.R.A.  513,  on  What  adjudicatioM 
of  state  courts  can  be  brought  up  for  re- 
view in  the  Supreme  Court  of  the  United 
States  by  writ  of  error  to  those  courts ;  rtr^ 
that,  as  the  judgment  below  was  not  to  be 
disturbed,  it  was  of  little  importaiiee 
whether  that  result  was  reached  by  dto- 
missal  or  affirmance. 

The  question  must  be  a  real  and  sub- 
stantial one  (see  note  to  OfHeld  v.  New 
York,  N.  H.  R.  &  H.  R.  Co.  post,  p.  231), and 
it  must  not  be  merely  an  abstract  one. 
Hence  the  objection  that  persons  may  ba 
deprived  of  their  rights  without  due  process 
of  law,  under  the  Massachusetts  Torrens  act 
for -land  registration,  because  it  provided 
for  adjudicating  the  rights  of  certain  classes 
of  persons  who  are  notified  only  by  post- 
ing notices,  registered  letters,  or  bjr  publica- 
tion, and  for  the  registration  of  aealiii||i 
with  the  land  after  the  original  reglstratios, 
cannot  be  raised,  so  as  to  give  jurisdictloB 
on  writ  of  error  from  the  Supreme  Court 
of  the  United  States,  by  a  person  who  is 
not  affected  by  those  provisions  because  hs 
has  had  the  requisite  notice.  Tvler  t. 
Registration  Ct.  Judges,  179  U.  S.  *405,  48 
L.  ed.  252,  21  Sup.  a.  Rep.  206. 

A  taxpayer  who  admits  that  his  own  tax 
is  correct  cannot,  on  the  ground  that  he  will 
be  deprived  of  his  property  without  doe 
process  of  law,  and  denied  the  equal  pro- 
tection of  the  laws,  contrary  to  the  i4th 
Amendment  of  the  Constitution  of  ths 
United  States,  have  a  writ  of  error  froM 
the  United  States  Supreme  Court  to  review 
a  construction  by  the  supreme  court  of  tha 
state  of  the  statutes  thereof,  as  exempting, 
in  whole  or  in  part,  certain  oorporatioM 
from  the  pavment  of  taxes.  Missouri  t. 
Dockerv,  191  U.  S.  165.  48  L.  ed.  133,  69  U 
R.A.  r>71.  24  Sup.  a.  Rep.  63. 

A  decree  of  the  state  court  requiiiaff  dt- 
fendants  to  vacate  certain  lands,  ana  m* 
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t09, 43  L.  ed.  138,  138,  18  Sup.  a.  Rep.  828; 
Itft  Gbanoe  Min.  Co.  ▼.  Tyler  Min.  Ck). 
167  U.  S.  683,  691,  692,  39  L.  ed.  859,  863, 
15  Sup.  Ct.  Rep.  733. 

The  Supreme  Court  must  ascertain  for 
ttielf  what  questions  of  law  were  presented 
hy  the  record,  and  whether  the  court  of 
appeals,  in  order  to  reverse  the  order 
d  the  appellate  division,  and  grant  final 
jodgment,  did  not  disregard  and  misinter- 
pret the  law  of  its  own  state,  and  also 
whether  it  did  not,  to  reach  that  end,  rely, 
ii  whole  or  in  part,  upon  conclusions  con 
tniy  to  those  determined  by  the  former 
judgment. 

Louisville  Gas  Co.  v.  Citizens'  Gaslight 
Go.  115  U.  S.  683,  29  L.  ed.  510,  6  Sup.  Ct 
Bep.285. 

So,  a  question  of  the  proper  interpreta- 
tioB  of  a  state  ordinance  was  held  involved 


in  the  question  whether  proceedings  under 
it  were  in  conflict  with  United  States  laws 
and  Constitution. 

Yick  Wo  V.  Hopkins,  118  U.  S.  366,  30 
L.  ed.  220,  6  Sup.  a.  Rep.  1064. 

To  ascertain  what  was  really  decided,  re- 
sort may  be  had  to  the  pleadings  and  to  the 
opinion  of  the  court. 

National  Foundry  &  Pipe  Works  v.  Ocon- 
to Water  Supply  Co.  183  U.  S.  217-234,  46 
L.  ed.  158-169,  22  Sup.  a.  Rep.  Ill;  Baker 
V.  Cummings,  supra. 

Even  though  the  United  States  circuit 
court  had  not  jurisdiction  of  the  alleged  in- 
fringement of  the  common-law  trademark, 
nevertheless  its  judgment  is  conclusive 
thereon  upon  the  parties  before  it,  and  could 
not  be  questioned  by  them,  or  either  of 
them,  collaterally,  or  otherwise  than  on 
writ  of  error  or  appeal. 


juBiBg  them  from  further  mining  thereon, 
wUeh  was  the  relief  prayed  in  a  bill  pro- 
fleeding  on  the  theory  that  the  corporation 
kolding  a  mining  lease  under  which  defend- 
ants justified  their  occupation  as  its  agents 
i  fu  no  longer  in  existence,  is  not  review- 
ibie  in  the  Federal  Supreme  Court  as  in- 
TolTJng  a  denial  of  the  claim  that,  in  pro- 
ceeding to  determine  the  case  without  mak- 
ing the  corporation  a  party  defendant,  it 
wfll  he  deprived  of  its  property  without 
due  process  of  law,  since,  not  being  a  party, 
the  rights  of  the  corporation  are  not  af- 
fected by  siieh  decree.  Iron  diflFs  Co.  v. 
Kegaunee  Iron  Co.  197  U.  S.  463,  49  L.  ed. 
836,  25  Sup.  a.  Rep.  474. 

The  question  must  be  adequately  pre- 
sented to,  and  be  decided  by,  the  state 
court,  or  the  Federal  Supreme  Court  will  be 
without  jurisdiction. 

A  judgment  of  a  state  court  in  condemna- 
tion proceedings  is  not  reviewable  in  the 
Supreme  Court  of  the  United  States  on  the 
th^ry  that  a  question  respecting  due 
pr'>ces9  of  law  was  decided  thereby,  where 
th*»re  is  nothing?  in  the  record  which  ade- 
quately shows  that  the  state  court  was  led 
to  suppose  that  any  claim  was  made  under 
the  Constitution  of  the  United  States,  or 
that  any  ruling  involved  a  decision  against 
*  ri?ht  set  up  under  that  instrument. 
Hooker  V.  Los  Angeles,  188  U.  S.  314,  47  L. 
ed.  487,  63  L.R.A.  471,  23  Sup.  a.  Rep.  395. 

A  question  respecting  due  process  of  law 
B  not  specially  set  up  or  claimed  in  an 
eminent  domain  case,  so  as  to  give  jurisdic- 
tion to  the  Supreme  Court  of  the  United 
States,  by  assignments  of  error  in  the  state 
coun  which  do  not  refer  in  any  way  to  the 
Federal  Constitution,  but  merely  complain 
of  the  inadpqiiacy  of  the  damages.  Chi- 
cago &  X.  W.  R.*Co.  V.  Chicago,  164  U.  S. 
4^,  41  L.  ed.  511,  17  Sup.  Ct.  Rep.  129. 

A  decision  of  a  state  court  that  the  for- 
nialities  required  by  the  tax  laws  were  fully 
oWrved  does  not  present  a  Federal  ques- 
tion, where  the  contention  is  not  that  the 
statutes  are  unconstitutional,  but  that  the 
203  U.  S. 


manner  of  their  observance  was  a  denial  of 
due  process  of  law.  French  v.  Taylor,  199 
U.  S.  274,  50  L.  ed.  189,  26  Sup.  a.  Rep.  76. 

A  general  statement  that  the  decision  of 
a  court  was  against  the  constitutional 
rights  of  a  party  or  against  the .  14th 
Amendment,  or  that  it  is  without  due 
process  of  law,  particularly  when  these  ob- 
jections appear  only  in  specifications  of 
error,  so  called,  will  not  raise  a  Federal 
question.  Clarke  v.  McDade,  165  U.  S.  168, 
41  L.  ed.  673,  17  Sup.  Ct.  Rep.  284. 

A  general  allegation  in  a  suit  to  vacate 
a  decree  that  such  decree  was  passed  against 
some  persons  who  were  at  the  time  dead, 
and  against  others  who  were  necessary 
parties,  but  had  no  notice  of  the  proceed- 
ings, does  not.  within  the  meaninfj  of  U.  S. 
Rev.  Stat.  §  709,  U.  S.  Comp.  Stat.  1001, 
p.  575,  .sj)ecially  set  up  a  right  or  im- 
munity under  the  14th  Amendment  of  the 
Constitution  of  the  United  States  forbidding 
a  state  to  deprive  any  person  of  his  prop- 
erty without  due  process  of  law.  F.  G. 
Oxlev  Stave  Co.  v.  Butler  County,  106  U. 
S.  048,  41   L.  ed.  1140,  17  Sup.  Ct.'Rep.  709. 

The  decision  in  the  opinion  of  the  high- 
est state  court,  in  reviewing  a  conviction 
of  crime,  of  questions  respecting  due 
process  of  law,  the  equal  protection  of  the 
laws,  and  cruel  and  unusual  punisluuent, 
will  not  confer  jurisdiction  on  the  Supreme 
Court  of  the  United  States  of  a  writ  of 
error  to  the  state  court,  in  the  absence  of 
any  claim  to  protection  under  the  Federal 
Constitution  made  therein.  Howard  v. 
Fleming,  191  U.  S.  126,  48  L.  ed.  121.  24 
Sup.  Ct.  Rep.  49. 

The  right  to  trial  by  jury  on  the  ques- 
tion of  waiver  of  preliminary  examina- 
tion is  not  claimed  as  a  Federal  right  in  a 
state  court  by  a  plea  in  abatement  to  an 
information,  alleging  that  the  prosecution 
is  in  contravention  of  the  14th  Amendment 
to  the  Federal  Constitution,  where  this  alle- 
gation evidently  referred  to  prior  para- 
iiraphs  of  the  plea,  which  dealt  only  with 
the  necessity  of  a  prosecution  bv  indictment 
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Dowell  T.  Applegate,  supra;  Defl  Moines 
Nav.  &  R.  Co.  V.  Iowa  Homestead  CJo.  123 
U.  S.  552,  31  L.  ed.  202,  8  Sup.  a.  Rep.  217; 
Riverdale  Cotton  Mills  ▼.  Alabama  ft  G. 
Mfg.  Co.  198  U.  S.  188,  197,  198,  49  L.  ed. 
1008,  1015,  1016,  25  Sup.  a.  Rep.  629. 

The  question  whether  a  state  court  has 
given  due  effect  to  a  judgment  of  a  court 
of  the  United  States  is  a  question  arising 
under  the  Constitution  and  laws  of  the 
United  States. 

Crescent  aty  L.  S.  L.  A  S.  H.  Co.  v. 
Butchers'  Union  S.  H.  ft  L.  S.  L.  Co. 
120  U.  S.  141,  30  L.  ed.  614,  7  Sup. 
Ct.  Rep.  472;  Deposit  Bank  v.  Frankfort, 
191  U.  S.  499-515,  520,  48  L.  ed.  276-282, 
284,  24  Sup.  Ct.  Rep.  154;  National  Foundry 
&  Pipe  Works  v.  Oconto  Water  Supply  Co. 
183  U.  S.  217,  233,  46  L.  ed.  158,  169,  22  Sup. 
Ct.  Rep.  Ill;  Tullock  v.  Mulvane,  184  U. 
S.  497,  507,  508,  46  L.  ed.  657,  664,  22  Sup. 
Ct.  Rep.  372;  Taylor,  Jurisdiction,  §  209. 

There  is  a  Federal  question  because  the 


plaintiffs  alleged  and  were  required  to  prova^ 
as  an  essential  of  their  cause  of  action,  tkt 
former  judgment  beween  the  same  parties 
in  the  United  States  circuit  court. 

Commercial  Pub.  Co.  v.  Beckwith,  188  U. 
S.  567,  669,  47  L.  ed.  598,  699,  23  Sup.  Ct. 
Rep.  382. 

All  the  proceedings  in  the  United  Statos 
circuit  court  in  the  injunction  suit,  indud- 
ing  the  judgments  and  orders  and  of^ioiii. 
were  pleaded  and  in  evidence,  and  a  part  of 
the  record.  There  can  be  no  claim  or  argor 
ment  that  they  were  not  before  the  eonrt 
of  appeals. 

Green  Bay  ft  M.  Canal  Co.  t.  Fattca 
Paper  Co.  172  U.  S.  58,  66-68,  43  L.  ed.  SMi 
368,  369,  19  Sup.  Ct.  Rep.  97;  Huntingtoa 
V.  Attrill,  146  U.  S.  657,  36  L.  ed.  1123,  IS 
Sup.  Ct.  Rep.  224. 

A  failure  or  refusal  to  consider  the  Fed- 
eral question  is  equivalent  to  a  deeisios 
against  the  Federal  right  involved  therein. 

Des  Moines  Nav.  ft  R.  Co.  v.  Iowa  Home- 


to  constitute  due  process  of  law.  Bolln  v. 
Nebraska,  176  U.  S.  83,  44  L.  ed.  382,  20 
Sup.  Ct.  Rep.  287. 

No   Federal   question   which   will    confer 
jurisdiction  on  the  Supreme  Court  of  the 
United  States  of  a  writ  of  error  to  a  state 
court   is   involved   in  a   contention   in   the 
highest  state  court  that,  by  the  judgment 
of  the  trial  court,  private  property  is  taken 
for  public  use  without   just  compensation, 
in  violation  of  the  5th  Amendment  of  the 
Federal  Constitution,  since  this  Amendment  i 
aperates  solely  as  a  restriction  upon  Fed- 1 
eral  powers,  and  not  upon  those  of  the  sev- 
eral  states.     Winous  Point  Shooting  Club  ; 
w.  Caspersen,  193  U.  S.  189,  48  L.  ed.  675, 
24  Sup.  a.  Rep.  431.  ' 

An  exception  to  the  denial  of  a  motion  I 
for  a  new  trial  on  the  ground  that  a  state  I 
statute    violates    the    5th    Amendihent    to  | 
the      Federal     Constitution,    securing     due ' 
process  of  law.  is  not  the  equivalent  of  a 
claim  of  the  benefit  of  the  due-process-of- 
law  clause  of  the  14th  Amendment.    Chapin 
V.  Fvp,  179  U.  S.  127,  45  L.  ed.  119,  21  Sup. 
Ct.  Rep.  71. 

A  Federal  question,  even  if  presented  by 
the  claim,  on  a  motion  for  a  new  trial  in 
a  state  court,  that  a  state  statute  takes 
pr<>i)erty  without  due  process  of  law,  which 
the  highest  state  court  expressly  refrained 
from  passing  upon  because  it  regarded  the 
objection  waived  by  failure  to  cite  authori- 
ties or  advance  argument  in  support  thereof, 
cannot  be  deemed  necessarily  to  have  been 
decided  by  that  court,  where  the  record  does 
not  show  that  the  question  was  there  raised. 
Harding  v.  Illinois,  196  U.  S.  78,  49  L.  ed. 
304.  25  Sup.  Ct.  Rep.  176. 

A  judgment  of  a  state  court  dismissing  a 
bill  to  enjoin  municipal  interference  with 
a  toll  pit<s  which  rests  on  the  ground  that 
tbo  individual  grantee  of  the  franchise  of 
tbo  t<d]  n^nd  corporation  in  a  deed  executed  ' 
under  legislative  authority  took  only  a  life  I 
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estate,  determines  no  question  as  to  the  im- 
pairment of  contract  obligations,  or  the 
deprivation  of  property  without  due  process 
of  law.  Snell  v.  Chicago,  152  U.  S.  101.  38 
L.  ed.  408,  14  Sup.  Ct.  Rep.  489. 

See  also  note  to  Mutual  L.  Ins.  Co.  ▼.  Me- 
Grew,  63  L.R.A.  33,  on  How  and  when  qnee« 
tions  must  be  raised  and  decided  in  a  state 
court  in  order  to  make  a  case  for  a  writ  of 
error  from  the  Supreme  Court  of  the  United 
States. 

The  doctrine  of  the  cases  holding  that  it 
is  for  the  state  courts  alone  to  cpnstrot 
their  own  laws  (see  note  to  Missouri  ei 
rel.  Hill  v.  Dockery,  63  L.R.A.  571.  « 
What  questions  the  Federal  Supreme  Cout 
will  consider  in  reviewing  the  judgment! 
of  state  courts)  does  not  require  the  Sn- 
preme  Court  of  the  United  States,  on  wtH 
of  error  to  a  state  court,  to  accept  that 
court's  construction  of  a  state  statute  or  a 
statute  enacted  by  the  territory  before  lit 
admission  into  the  Union  as  a  state,  when 
the  question  is  whether  such  statute  pro- 
vides for  the  notice  required  to  constitute 
due  process  of  law.  Scott  v.  McKeal.  IM 
U.  S.  34,  38  L.  ed.  896,  14  Sup.  Ct.  Rep. 
1108. 

The  Federal  Supreme  Court  is  no  mon 
bound  by  the  state  court's  construction  ol 
the  enactment  under  these  conditions  thai 
when  the  question  is  whether  the  atatvli 
created  a  contract  which  has  been  impaired 
by  a  subsequent  law  of  the  state,  oi 
whether  the  original  liability  created  by 
the  statute  was  such  that  a  judgment  npoi 
it  had  not  been  given  due  faith  and  credH 
in  the  courts  of  another  state.  Seott  v.  Mfr 
Noal.  supra. 

A    similar    exception    was    recofpiiaed   ii 

Iloadlev  v.  San    Francisco    (Clark    t.  Sal 

Francisco)    124  U.  S.  639,  31   L.  ed.  S53.  1 

Sup.  Ct.  Rep.  659,  where  one  of  the  qiM» 

I  tions  involved  on  a  writ  of  error  to  a  ttrnU 

'  203  U.  • 
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Ou.  in  U.  S,  5JI2,  31  L-  ed,  202,  8 
Sop.  Ct  R<'^  217;  MIsaowi.  K.  &  T,  E,  Co. 
f  fiJliott,  IfM  V.  S.  531,  46  L.  ed.  673,  22 
Sup,  Ct,  Ripp,  i4e. 

tf  t  F«Jer>l  riue-ition  appears  in  tbo  rec- 
ord tml  was  actually  decided,  or  was  neees- 
mti^y  iarol^td,  in  tbe  decision  ha  made  by 
Uif  ilatt  coiut*  this  €OTirt  Kas  juriad idiom. 

Broim  %•  Atwdl,  0S  U.  S.  327,  23  L.  ei 
HI;  Olumbia  Water  Power  Co.  w.  Colum- 
yk  Elw^tTk  Street  R.  Light  &  P.  Co.  172 
C,  S.  CS,  4&%  489,  43  L.  ed.  521,  525,  526, 
VS  Sup.  Ct.  Rep.  247;  Wedding  v.  Meyler, 
m  U  S.  573,  48  L.  ed.  570,  36  L.R,A.  833, 
tl  Sap.  Ct,  R«?p.  322 ;  Powell  y.  BmnswiL'k 
(kmtf,  ISO  U.  S,  440,  37  L.  ed,  1136,  14 
j«ip.  a.  Hep.  166;  Chicago,  B.  &  Q.  R,  Co. 
t.  Ciio^go,  166  TJ.  S,  226,  231,  41  L.  ed. 
O,  9m,  17  Sup.  Ct.  Rep.  5il ;  Kaiikaiina 
Wit«r  Power  Co.  f.  Green  Bay  &  M. 
C^ad  0>.  H2  O.  S.  254,  35  L.  ed.  1004,  12 
mp.  a.  R#p.  173. 

Mr,   NofTiii    Morey    also    filed   a   supple- 


mental brief  for  plalntififs  fa  error  on  the 
que&tion  of  juHadictloD. 

It  has  been  uniformly  held  that  thia  court 
will  and  must  ascertaio  for  itself  from  the 
record— including  the  pleadings,  the  decree, 
aud  the  opinion — what  questioua  wcn\  in 
fact,  decided  or  involved  in  the  decision 
of  the  court  below. 

Southern  P,  R,  Co.  v.  United  States.  168 
U.  S.  44,  45,  40^52,  42  L,  ed.  375,  377,  378, 
18. Sup.  Ct.  Rnp,  18;  Baker  V.  Cuuiminga, 
m  U,  S.  117,  45  L.  ed.  776,  21  Sup.  Ct. 
Rep,  578  r  National  Foundry  A  Pipe  Worka 
V.  Oconto  Water  Supply  Co.  193  U.  S.  217, 
234,  46  L.  ed.  158,  16^,  22  Sup.  Ct,  Rep. 
IIL 

Mr.  MUton  A^  Fowltr  argued  the  c&uaa 
and  filed  a  brief  for  defendant  ia  error. 

Mr.  dual  ire  Holmes  delivered  the  opinion 
of  the  court: 

This  ia  an  action  for  malicioua  prosecu^ 
tion,  brought  by  the  plaintiffs  in  error^  in 


tsjan  wm  whether  property  wa.^  taken 
irithiTUt  dui*  process  of  law  by  certain  state 
l^ktbi). 

Error*  of  atate  courts  in  respect  to  the 
Iftaili  of  aaaessments  by  municipal  cor- 
pwmtiiona  for  street  improvement  a  whicli 
are  rlaimed  not  to  furnish  due  process  of 
liir  cannot  be  considered  by  tlie  Supreme 
Cotirt  of  the  United  States  nn  writ  of  error 
to  the  8t*te  court.  The  only  inquiry  open 
h  wbether  sufficient  provision  has  been 
md*  bf  law  for  contesting  the  assessment 
%v  an  appropriate  proceeding  in  the  ordi- 
nir^  (?ourt*  of  justice.  Corrv  v.  Cantpbell, 
l5t'C.  a  ©20,  Appjt.  and  24  L.  ed.  026,  14 
Em.  €t.  Rep,  1183. 

On  writ  of  error  to  a  state  court  to  re- 
view a  judgment  in  an  action  in  the  nature 
ef  qtia  warranto  ntli'ged  not  to  constitute 
doe  process  of  law  the  question  before  tbe 
Sopr^me  Court  of  the  United  States  is  not 
whetber  the  courts  below,  having  Jurisdie- 
tkm  pf  the  ease  and  of  the  parties,  have 
fbllewad  the  law,  but  whether  the  law,  if 
iollo^id,  would  have  fuimished  the  protec- 
tion fuarmnteed  by  the  Federal  Constitu- 
tkm.  Irregularities  and  mere  errors  in  the 
proceedings  must  be  corrected  in  the  state 
ttmii.  The  Supreme  Court  of  the  United 
Statfs  will  only  examine  the  power  of  the 
«nut  below  to  proceed  at  all.  Kennard  v. 
Looiiiuia.  92  U.  S.  480,  23  L.  ed.  478. 

Proceeding's  had  in  the  state  court  under 
•Ul«  authority  for  the  appropriation  of 
prii^te  property  to  public  purposes  may  be 
tunined  by  the  Supreme  Court  of  the 
United  States  on  writ  of  error  to  a  state 
eosrrt  so  far  as  to  inquire  whether  that  court 
pitCfl^ribed  any  rule  of  law  in  disrejjttrd  of 
ti*  wner^i  right  to  just  compensation. 
Ihit  it  m  not  every  error  occurring  in  a  state 
mrt  in  the  administration  of  ita  law  con- 
ewDing  condemnation  of  private  property 
fw  public  purposes  that  may  be  reviewed, 
«m1  the  court  is  not  called  upon  to  search 
«03U.  8. 


the  record  simply  to  intjaire  whether  there 
may  or  loflv  not  be  crrorf*  in  the  proceed* 
ing.  Tbe  limit  of  interference  is  reached 
when  it  appears  tl>at  no  fundamental  rights 
have  been  disregarded  by  the  state  tribll> 
nals.  Backus  v.  Fort  Street  Union  Depot 
Co.  169  U.  S.  557,  42  L,  ed.  853,  18  Sup.  a. 
Rep.  445 ;  ChioaKOt  B.  &  Q.  R.  Co.  v.  Chicago, 
106  U.  S.  226,  41  L>  ed,  979,  17  Sup.  Ct.  Rep. 
581. 

In  Yick  Wo  v.  Hopkins,  1)8  U,  S.  35G,  30 
L.  ed.  220,  6  Sup.  Ct.  Rep.  1064.  the  ques- 
tion presented  on  a  writ  of  error  to  a  state 
court    WAS   whether  dm*  process  of  law,  or 
the   equal   protection  of  tbe   laws,   was  de- 
nied the  CbincRe  by  proceedings  under  cer- 
tain   municipal    ordinances    providing    that 
it  ^liould  lie  unlawful  for  any  person  to  en- 
ga^e    in    the    laundry    business    in    wooden 
buildings  within  the  corporate  limits  "with- 
out having  first  obtainefl  the  eonaent  of  the 
hoard  of  supervisors.**    The  state  court  con- 
iidered  these  ordinances  ns  vestinjf  in  the 
bos^rd  of  supervisf^rs  a  not  unusual  discre- 
tion in  granting  or  withholding  tbeir  assent 
to   the   use   of   wooden   buildings   as    laun- 
dries,  to   be   exercised   in    reference  to   the 
circumstances  of  each  case,  with  a  view  to 
the    protection    of    the    public   against    the 
danj^ers    of     fire.     The     Federal     Supreme 
Court,   however,   held   that  the   power   con- 
ferred by  these  ordinances  was  a  naked  and 
purely     arbitrary     power,     acknowledging 
neither  guidance  nor   restraint.     **The  de. 
termination    of    tbe    question    whether    the 
proceedings  under  these  ordinances  and  in 
enforcement  of  them  are  in  con  diet  with  tbe 
Constitution     and     laws     of     the     United 
States,"  said  Mr.  Justice  Matt  hews,  in  de- 
livering    the     unanimous     opinion     of    tha 
court,  "necessarily  involves  the  toeaning  of 
the  ordinance,  which,  for  that  purpose,  w» 
are  required  to  asoertftjn  and  adjudge." 
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which  the  New  York  court  of  appeals  ordered 
judgment  for  the  defendant  in  error.  181  N. 
Y.  1,  73  N.  E.  495.  The  suit  complained  of 
was  a  hill  hrought  by  the  defendant  in  error 
in  the  United  States  circuit  court  to  re- 
strain the  infringement  of  a  registered 
trademark.  A  preliminary  injunction  was 
granted  in  that  suit.  An  appeal  was  taken 
to  the  circuit  court  of  appeals  where  the  in- 
junction was  dissolved,  and,  the  plaintifl 
making  default  at  the  final  hearing,  a  de- 
cree was  entered  by  the  circuit  court,  ex- 
pressed to  be  upon  the  merits,  and  dismiss- 
ing the  bill.  The  special  damage  alleged  in 
the  present  action  is  the  interruption  of  the 
plaintiffs'  business  by  the  injunction  while 
it  was  in  force. 

In  the  case  at  bar  the  trial  court  ordered 
a  nonsuit  on  the  ground  that  the  granting 
of  the  injunction  by  the  circuit  court  estab- 
lished probable  cause.  The  principle  of  the 
decision  in  Crescent  City  L.  S.  L.  k  S.  H. 
Co.  y.  Butchers'  Union  S.  H.  &  L.  S.  L. 
Co.  120  U.  S.  141,  30  L.  ed.  614,  7  Sup. 
Ct.  Rep.  472,  that  a  final  decree  of  the  cir- 
cuit court  has  that  effect,  even  if  subse- 
quently reversed,  was  thought  to  extend  to 
a  preliminary  decree.  See  also  Deposit 
Bank  v.  Frankfort,  191  U.  S.  499,  511,  48 
L.  ed.  276,  280,  24  Sup.  Ct.  Rep.  154.  The 
[134] decision  of  the  trial  court  *was  reversed  by 
the  appellate  division.  The  defendant  then 
took  the  case  to  the  court  of  appeals,  as- 
senting, as  required,  that,  if  the  order 
should  be  affirmed,  judgment  absolute 
should  be  rendered  against  him.  As  we 
have  said,  the  order  was  reversed.  The 
ground  on  which  a  review  is  asked  here  is 
that  the  court  of  appeals  by  its  reasoning 
implies  that  it  finds  probable  cause  in  its 
own  opinion  that  the  decree  in  the  former 
ease  was  wrong,  whereas  not  to  assume  it 
to  be  correct  is  to  fail  to  give  it  the  faith 
and  credit  required  by  Rev.  Stat.  §  905,  U. 
a  Comp.  Stat.  1901,  p.  677. 

It  is  unnecessary  to  consider  whether  a 
court  bound  by  a  previous  judgment  would 
mot  be  warranted  in  saying  that  if  the  ques- 
tion had  come  before  it  in  the  first  instance 
it  would  have  decided  the  case  the  other 
way,  and  therefore  that  there  was  probable 
cause  for  a  mistake  of  law  into  whieh  it 
would  have  fallen  itself.  A  mistaken  view 
€i  the  law  may  constitute  probable  cause  in 
■ome  instances,  as  is  shown  by  the  case 
cited  above.  Probable  cause  does  not  mean 
sufficient  cause.  But  this  last  proposition 
shows  that  the  former  decree  could  not  have 
decided  the  question  now  before  the  court, 
and  therefore  that  the  case  is  not  properly 
kere.  The  former  decree  was  condneive  on 
the  merits  of  the  suit  in  which  it  was  ren- 
dered, of  course  (Lyon  ▼.  Perin  &  G.  Mfg. 
Go.  125  U.  a  098,  SI  L.  cd.  839,  8  Sup.  Ct 
IM 


Rep.  1024),  but  it  only  decided  that  llMt 
suit  wad  brought  without  sufficient  caussu 
It  decided  nothing  as  to  whether  the  plais- 
tiff  had  probable  cause  for  expecting  to  pre- 
vail. If  the  court  of  appeals  had  affirmei 
the  judgment  of  the  trial  court  for  tlie 
reason  that  a  preliminary  injunction  fairly 
obtained  from  any  court  condusivelj  estab- 
lished probable  cause,  or  that  there  was  no 
evidence  of  a  want  of  it,  there  would  KaTt 
been  nothing  to  bring  here,  whether  that 
reason  was  right  or  wrong.  The  only 
ground  on  which  our  jurisdiction  is  maia- 
tained  is  that  the  opinion  of  the  court  of 
appeals  shows  that  it  gave  a  different  and 
inadmissible  reason  for  the  result  to  whidi 
it  came. 

No  doubt  an  opinion  may  be  resorted  to 
for  the  purpose  of  *showing  that  a  eo«irt[V 
actually  dealt  with  a  question  presented  by 
the  record,  or  that  a  right  asserted  in  gen- 
eral terms  was  maintained  and  dealt  with 
on  Federal  grounds.  Mieeouri,  K.  &  T.  B^ 
Co.  V.  Elliott,  184  U.  S.  530,  534,  46  L.  ed. 
673,  22  Sup.  Ct.  Rep.  446;  San  Joe«  Land  4 
Water  Co.  v.  San  Jos«  Ranch  Co.  189  U.  a 
177,  179,  180,  47  L.  ed.  765,  766,  768»  28  Sapi 
Ct  Rep.  487;  German  Sav.  ft  L.  Soe.  t. 
Dormitzer,  192  U.  S.  126,  48  L.  ed.  373,  M 
Sup.  Ct  Rep.  221.  But  it  would  be  gmng 
further  than  we  are  prepared  to  go  if  we 
took  jurisdiction  upon  the  ground  stated  li 
this  case.  Howard  ▼.  Fleming,  101  U.  a 
126,  137,  48  L.  ed.  121,  126,  24  Sup.  Ct  Eip. 
49.  The  record  discloses  no  question  under 
the  Constitution  or  laws  of  the  United 
States  until  we  come  to  the  assignment  of 
errors  in  this  court.  Then  it  was  too  lafek 
Hulbert  v.  Chicago,  202  U.  a  275,  280,  80  L. 
ed.  1026,  1028,  26  Sup.  Ct  Rep.  617.  It  ii 
true  that  the  complainants  allege  the  d»> 
cree,  but  that  was  merely  to  show  that  tbe 
litigation  complained  of  was  ended,  as  vaa 
required  by  the  law  of  New  York  (Marks  t. 
Townsend,  97  N.  Y.  590,  695),  not  to  n«- 
gest  a  Federal  question,  which  at  tki2l 
moment  probably  was  not  dreamed  oL 
Even  the  opinion  of  the  court  of  appeali* 
which  is  not  part  of  the  reeord  in  N«v 
York,  does  not  disclose  that  there  had  ben 
presented  to  it  any  argument  or  daim  if 
right  based  upon  the  effect  due  to  tts 
previous  final  decree  under  the  Itofissi 
Statutes,  or  indeed,  in  a  spedllc  way,  npoa 
the  effect  of  the  decree  in  any  UJbt 
Furthermore,  notwithstanding  a  few  brosii 
words  relied  upon  by  the  plaintiffs  in  emv, 
we  doubt  if  the  court  of  appeals  meaat  to 
lay  down  the  proposition  which  wn  haio 
said  that  we  would  not  disease,  or  to  fs 
further  than  to  decide  that  tbe  wbole  evi- 
dence was  not  sufficient  to  entiUe  As 
plaintiffs  to  f»  to  ttM  jniy  In  an  action  §m 
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malidoni  proseeutioo,  as  that  action  is 
fimited  in  New  York. 

It  ii  argued  that  the  court  of  appeals  ex- 
ended  its  functions  under  the  Constitution 
•f  the  state,  and  in  that  way  denied  the 
pliiiitiffs  due  process  of  law.  We  see  no 
NMon  to  think  so,  but  with  that  question 
vf  hare  nothing  to  do.  French  y.  Taylor, 
in  U.  a  274,  50  L.  ed.  189,  26  Sup.  a. 
lap,  76;  Bawlins  y.  Georgia,  201  U.  a  638, 
50  L  el  899,  26  Sup.  Ct.  Rep.  560. 

Writ  dismissed. 


•UNITED  STATES,  Petitioner, 

GEORGE  RIGGS  &  00. 

(See  8.  a  Reporter's  ed.  136-141.) 

Dvdei— <m  figured  cotton  cloth. 

Figured  cotton  cloth  valued  at  over 
11,  12,  and  12^  cents  per  square  yard  is 
liable,  in  addition  to  the  specific  duty  im- 
poied  by  the  act  of  July  24,  1897  (chap.  11, 
»  Sttt  at  L.  175,  178,  U.  S.  Comp.  Stat. 
1101,  pp.  1655,  1659),  f  313,  to  the  ad  valo- 
rem tax  imposed  by  f  f  300,  307,  upon  similar 
fiain  cotton  cloth  above  those  values. 


[No.  167.] 

iigned  October  23,  1906.    Decided  Novem- 
ber 12,  1906. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Becond  Circuit  to  review  a  decree  which  af- 
ftrmed  a  decree  of  the  Circuit  Court  for  the 
Southern  District  of  New  York,  reversing  a 
decision  of  a  board  of  United  States  general 
appraisers  as  to  the  duty  chargeable  on 
figured  cotton    cloth.     Reversed. 

See  same  case  below,  69  C.  C.  A.  357,  136 
Fed.  583. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  McReynolds 
argued  the  cause  and  filed  a  brief  for  peti- 
tioner. 

Mr.  W.  Wickham  Smith  argued  the  cause, 
tad,  with  Mr.  John  K.  Maxwell,  filed  a  brief 
for  respondents. 

M]    •Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  case  comes  here  on  a  certiorari 
r*nied  to  bring  up  a  decision  of  the 
orcuit  court  of  appeals  afiirming  the  de- 
•Won  of  the  circuit  court  and  reversing 
^t  of  a  board  of  United  States  general  ap- 
pnuaers.  The  respondents  imported  "cotton 
doth  in  which  other  than  the  ordinary 
^»rp  and  filling  threads  have  been  intro- 
^^ced  in  the  process  of  weaving  to  form  a 
%rc,"  to  quote  the  words  of  paragraph  313 
^  V.  8. 


Df  the  tariff  act  of  July  24,  1897  (chap.  11, 
'30  Stat,  at  L.  175,  178,  U.  S.  Comp.  Stat. 
1901,  pp.  1655,  1659).  The  collector  and 
board  of  general  appraisers  decided  that  this 
cloth  was  liable  to  a  duty  of  2  cents  per 
square  yard,  under  that  paragraph  and  also, 
the  diflferent  items  being  valued  at  over  11, 
12,  and  12^^  cents  per  square  yard,  to  the  ad 
valorem  tax  imposed  by  paragraphs  306  and 
307  upon  similar  plain  cloth  above  those 
values.  The  circuit  court  of  appeals,  while 
admitting  its  belief  that  Congress  intended 
to  place  an  extra  duty  on  figured  cloth,  felt 
bound  to  decide,  upon  the  language  of  para- 
graph 313,  that  the  tax  placed  by  it  upon 
figured  cloth  was  to  be  added  only  to 
specific  taxes  imposed  on  less  valuable 
cloths  by  paragraphs  306  and  307. 

To  explain:  By  paragraph  306  cotton 
cloth  not  bleached,  etc.,  exceeding  100  and 
not  exceeding  150  threads  to  the  square 
inch,  etc.,  and  not  exceeding  4  square 
yards  to  the  pound,  pays  l^^  cents  per 
square  yard,  with  an  increasing  rate  as  the 
ntunber  of  yards  to  the  pound  increases. 
But  a  proviso  substitutes  for  the  foregoing 
a  different  set  of  duties  on  all  cotton  cloth 
with  the  same  count  of  threads,  not 
bleached,  etc.,  if  valued  above  a  certain 
sum;  for  instance,  if  over  9  cents  per 
square  yard,  30  per  centum  ad  valorem;  if 
over  11,  35,  etc.  Paragraph  307  is  similar 
in  form  for  cloths  with  between  150  and 
200  threads. 

By  paragraph  313  figured  cloth  "shall 
pay,  in  addition  to  the  duty  herein  provided 
for  other  cotton  cloth  of  the  same  *descrip-[1391 
tion,  or  condition,  weight,  and  count  of 
threads  to  the  square  inch,  one  cent  per 
square  yard  if  valued  at  not  more  than 
seven  cents  per  square  yard,  and  two  cents 
per  square  yard  if  valued  at  more  than 
seven  cents  per  square  yard."  In  the  judg- 
ment appealed  from  it  is  assumed  that  the 
cloth  in  question,  as  figured  clotli,  is  liable 
to  this  duty,  and  that,  in  deciding  what 
such  cloth  shall  pay,  the  collector  must 
start  from  this  paragraph.  This  paragraph 
must  decide  to  what  other  duty  the  one  here 
levied  shall  be  added.  If  it  stopped  with 
the  words  ''other  cotton  cloth  of  the  same 
description,  or  condition,"  no  doubt  the  tax 
might  be  added  to  an  ad  valorem  tax  when 
that  would  be  required  by  paragraph  306 
or  307.  Those  words  might  be  taken  to 
indicate  cloth  of  similar  value  in  cases 
within  the  provisos  as  well  as  goods  of 
similar  weight  taxed  under  the  first  part 
of  paragraphs  300  and  307.  But,  a«  general 
words,  they  would  include  weight  as  readily 
as  value;  and  the  mention  of  weight  and 
count  shows  that  they  are  used  in  a  narrow- 
er sense;   for  instance,  to  indicate  quality, 
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MB  bleached  or  otherwise.  Hence  the  cri- 
teria for  the  duty  to  which  that  under  313 
13  to  be  added  all  point  to  a  specific  duty 
alone ;  and  these  criteria  therefore  must  de- 
termine for  figured  cloths  the  duty  to  which 
they  are  liable  under  paragraphs  306  and 
307.  You  must  not  alter  words  in  the 
interest  of  the  imagined  intent,  and  the 
importers  are  entitled  to  the  benefit  of 
even  a  doubt. 

In  spite  of  this  reasoning,  no  one,  we 
take  it,  has  any  serious  doubt  that  para- 
graph 313  was  not  intended  to  affect  or 
cut  down  duties  already  imposed  in  clear 
though  general  terms.  The  provisos  of  the 
earlier  paragraphs  are  made  applicable  to 
''all  cotton  cloths"  of  the  sorts  described, 
in  so  many  words.  The  qualified  reading  is 
due  to  scruples  that  hardly  would  occur  ex- 
cept to  the  professional  mind.  As  against 
those  scruples,  it  is  to  be  observed,  in  the 
first  place,  that  the  clauses  to  which  we 
have  referred  and  their  neighbors,  to  go 
no  further  into  the  general  scheme  of  the 
tariff  act,  consistently  raise  the  amount  of 
1140]  the  tax  on  cotton  cloth  *as  the  cloth  becomes 
more  expensive,  and  that  it  would  reverse 
the  tendency  and  go  counter  to  the  intent 
expressed  everywhere  else,  if,  in  this  in- 
stance, the  more  valuable  goods  were  with- 
drawn from  the  general  tax  imposed  upon 
their  class.  It  is  said  that,  in  some  cases, 
the  construction  contended  for  even  would 
make  the  duty  on  figured  cotton  of  a  high 
price  less  than  that  on  cheap  cloth. 

In  the  next  place,  if  the  language  of 
paragraph  313  is  not  broad  enough  to  ap- 
ply to  both  classes  of  duty  previously  im- 
peded, the  easier  contention  would  seem  to 
be  that  the  additional  duty  created  by  it 
was  put  only  upon  the  first  class,  that  of 
the  cheaper  goods  taxed  by  weight,  rather 
than  that  it  cut  down  what  already  had 
been  made  clear.  Such  a  notion  would  be 
-disposed  of  by  the  fact  that  paragraph  313 
applies  to  all  cotton  cloth  and  to  all  values, 
higher  as  well  as  lower  than  seven  cents, 
and  by  other  considerations  not  necessary 
to  state.  But,  if  anything  had  to  yield 
it  would  be  paragraph  313. 

Tlie  artificial  doubt  is  raised  by  assum- 
ing that  the  collector  must  start  with  the 
first  part  of  paragraph  313  and  find  out 
what  his  assessments  are  to  be  from  that 
alone.  That  is  a  mistake.  He  has  before 
him  the  whole  act.  He  has  been  told  in 
the  earlier  paragraphs  in  unmistakable 
language  that  all  cotton  cloth  with  this 
numb(>r  of  threads  and  above  a  certain  value 
must  pay  30  or  35  cents  ad  valorem.  Then 
conies  this  paragraph,  which  on  its  face 
purports  to  make  an  addition  to  some  tax 
which  it  assumes  to  have  been  imposed  by 
the  earlier  ones.  It  is  intended  to  hit  all 
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cotton  cloths  and  all  values,  and  it  is  In- 
tended to  be  added  to  a  tax  already  impoaed. 
But  this  would  not  be  the  case  if  the  pres- 
ence of  a  figure  in  the  cloth  changed  tht 
rate  established  by  the  preceding  scheme. 

The  truth  is,  as  pointed  out  in  the  argo< 
ment  for  the  government,  that  the  element 
of  value  is  woven  through  the  whole  tissw 
of  the  act.  The  collector  does  not  knom 
what  duty  to  assess,  even  under  313,  with- 
out a  valuation.  It  cannot  *be  found  oat 
what  "the  duty  herein  provided"  is,  oi 
whether  it  is  specific  or  ad  valorem,  with- 
out making  a  raluation  under  the  previow 
paragraphs,  just  as  if  313  did  not  exist 
Paragraphs  306  and  307  tell  the  colleetoi 
to  make  it  on  all  cotton  and  to  snniiss  s 
duty  on  all  cotton  above  a  certain  valm 
after  the  valuation  is  made.  Paragrmpb 
313  assumes  the  duty  imposed  by  306  and 
307  to  have  been  assessed.  As  against  thesi 
plain  directions,  coupled  with  the  manifest 
intent  of  the  act,  the  failure  to 
value  along  with  weight  raises  no 
doubt  in  our  minds. 

Decree  reversed. 


MARTIN  CONBOY,  as  Trustee  in  Bank- 
ruptcy of  the  Phillip  Semmer  Glass  Com- 
pany, Limited,  Bankrupt,  Appt.. 

V. 

FIRST    NATIONAL    BANK    OF    JERSEY 
aTY. 

(See  S.  C.  Reporter's  ed.  141-146.) 

Appeal— from  circuit  court  of  appeals— in 
bankruptcy  case. 

1.  The  allowance  of  an  appeal  from  • 
circuit  court  of  appeals  in  a  bankruptcy  esse 
on  certificate  of  a  justice  of  the  Supremt 
Court  cannot  operate  as  an  adjudication 
that  such  appeal  is  taken  within  the  thirty 
days  allowed  by  general  order  in  bank- 
ruptcy No.  36. 

Appeal — from  order  denying  rehearing. 

2.  No  appeal  lies  from  an  order  denying 
a   petition  for  rehearing. 

Appeal — from  circuit  court  of  npponlo  fm 
bankruptcy  case. 

3.  The  thirty  days'  limiUtion  m- 
scribed  by  general  order  in  bankruptcy  Na 
36  for  taking  an  appeal  from  a  final  order 
of  a  circuit  court  of  appeals  in  a  bank- 
ruptcy  case  cannot  be  extended  by  filing  a 
petition  for  rehearing  after  the  thirty  days 
have  expired,  although  there  may  be  but  on* 
term  of  that  court,  and,  by  its  rules  of  prae* 


Note. — On  the  practice  and  prooednrt 
governing  the  transfer  of  causes  to  tlis 
Federal  Supreme  Court  on  writ  of  error  or 
appeal — see  note  to  Wedding  v.  Meyler,  66 
L.R.A.  833. 
On  appeal  or  review  in  bankruptcy  cases 
note  to  Re  Eggert,  43  C.  C.  A.  9. 
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tiee,  petitiooB  for  rehearing  may  be  pre- 
•enteu  at  any  time  during  the  term. 

[No.  54.] 

ligMd  Oetober  28,  1906.    Decided    Novem- 
ber 19,  1906. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Second  Cir- 
eiit  to  review  an  order  affirming  an  order 
•f  tlie  District  Court  for  the  Southern  Dis- 
triet  of  New  York,  which  had  affirmed  an 
Older  of  a  referee  in  bankruptcy,  allowing 
i  dtim  sgainst  the  bankrupt's  estate.  Dis- 
■iiwd  because  not  taken  in  time. 

See  same  case  below,  67  C  C.  A.  551,  135 
lei  77. 

The  ficts  are  stated  in  the  opinion. 

Ifr.  Martin  Conboy  argued  the  cause  and 
fled  a  brief  for  appellant : 

The  petition  for  rehearing  was  addressed 
to  the  discretion  of  the  court.  The  court 
doly  considered  it.  By  this  the  effect  of 
the  final  decree  was  suspended.  Substan- 
tislly,  the  decree  was  not  final  imtil  the 
ttth  of  May,  1905,  within  thirty  days  from 
whica  date  the  appeal  was  perfected. 

Brockett  v.  Brockett,  2  How.  238,  11  L. 
ei  251. 

The  time  to  appeal  from  the  final  decree 
did  not  begin  to  run  until  the  petition  for 
Rhearing  had  been  decided. 

Aspen  Min.  &  Smelting  Co.  y.  Billings, 
150  U.  S.  31,  37  L.  ed.  988,  14  Sup.  a.  Rep. 
4;  Voorhees  v.  John  T.  Noye  Mfg.  Co.  151 
U.  S.  135.  38  L.  ed.  101,  14  Sup.  Ct.  Rep. 
295:  Slaughterhouse  Cases,  10  Wall.  273,  19 
L  ed.  915:  Washington,  G.  &  A.  R.  Co.  v. 
Bradley  (Washington.  G.  &  A.  R.  Co.  v. 
Washington)  7  Wall.  575,  19  L.  ed.  274; 
Memphis  v.  Brown.  94  U.  S.  715,  24  L.  ed. 
244:  Texas  &  P.  R.  Co.  v.  Murphy.  Ill  U. 
8.  488,  28  L.  ed.  492,  4  Sup.  Ct.  Rep.  497 ; 
Kingman  &  Co.  v.  Western  Mfg.  Co.  170  U. 
S.  67.5.  678,  42  L.  ed.  1192,  1193.  18  Sup.  Ct. 
Rep.  786.  Of  course,  if  the  petition  for  a 
rehearing  is  not  presented  by  a  party  who 
is  entitled  to  present  it,  as  in  Sage  v.  Cen- 
tral R.  Co.  93  U.  S.  412,  418,  419,  23  L.  ed. 
933.  935,  or  if  it  is  not  presented  at  the 
proper  term,  as  in  Cambuston  v.  United 
States,  95  U.  S.  285,  287,  24  L.  ed.  448,  449, 
80  that  the  court  cannot  entertain  it,  then 
the  court's  disposition  of  it  does  not  affect 
the  original  judgment.  But  the  disposition 
of  such  a  motion  or  petition  when  it  is  pre- 
sented by  a  party  entitled  to  do  so,  within 
the  proper  time,  is,  in  effect,  a  re-entry  of 
the  original  judgment  appealed  from. 

A  judgment  or  decree  must  be  properly 
entered   in   order    to    start   the   statute   of 

limitation  of  the  time  to  appeal. 
Polleys  V.   Black  River  Improv.  Co.   113 

203  U.S.  U.  S.,  Book  51. 


U.  S.  81,  83,  28  L.  ed.  938,  5  Sup.  Ct.  Rep. 
369;  Providence  Rubber  Co.  v.  Goodyear,  6 
Wall.  153,  18  L.  ed.  762;  Yznaga  del  Valle 
V.  Harrison,  93  U.  S.  233,  23  L.  ed.  892; 
United  States  v.  Gomez,  1  Wall.  690,  17  L. 
ed.  677. 

Mr.  William  6.  Wilson  argued  the  cause 
and  filed  a  brief  for  appellee. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  is  an  appeal  from  a,  final  order  of 
the  circuit  court  of  'appeals  for  the  second  [143] 
circuit  afiirming  an  order  of  the  district 
court  of  the  United  States  for  the  south- 
em  district  of  New  York,  filed  June  7,  1904, 
affirming  an  order  of  a  referee  in  bank- 
ruptcy, ''In  the  matter  of  Phillip  Semmer 
Glass  Company,  Limited,  Bankrupt,"  dated 
May  7,  1904,  allowing  the  claim  of  the  First 
National  Bank  of  Jersey  City  against  the 
bankrupt's  estate. 

The  final  order  of  the  circuit  court  of  ap- 
peals was  entered  January  23,  1905.  The 
trustee  petitioned  that  court,  April  25,  to 
recall  its  mandate  and  vacate  the  order 
therefor,  and  the  application  was  denied. 
On  May  8  a  petition  for  rehearing  was  filed, 
which  was  denied  May  17,  and  an  order  to 
that  effect  entered  May  24.  A  petition, 
dated  the  same  day,  was  thereupon  pre- 
sented to  a  justice  of  this  court,  praying  an 
appeal  ''from  the  whole  of  the  said  order 
of  affirmance  of  the  circuit  court  of  appeals 
for  the  second  circuit,  dated  the  23d  day 
of  January,  1905,  and  from  the  whole  of  the 
said  order  of  the  circuit  court  of  appeals 
for  the  second  circuit,  dated  the  25th  day 
of  April,  1905,  denying  the  motion  of  your 
petitioner  to  recall  the  mandate  of  said 
court  and  cancel  the  order  for  same,  and 
from  the  whole  of  the  said  order  of  the  circuit 
court  of  appeals  for  the  second  circuit,  dated 
the  24th  day  of  May,  1905,  denying  the  pe- 
tition of  the  said  trustee  for  a  rehearing;** 
and  for  the  reversal  of  "said  orders  and  de- 
crees, etc.,  and  every  part  thereof.** 

Appeal  was  allowed  and  certificate  granted 
under  §  25b,  par.  2,  of  the  bankruptcy  act 
[30  Stat,  at  L.  553,  chap.  541,  U.  S.  Comp. 
Stat.  1901,  p.  3432],  May  27,  1905.  There- 
after and  on  June  14,  1905,  findings  of  fact 
and  conclusions  of  law  were  filed  by  the 
circuit  court  of  appeals,  **nunc  pro  tiinCy  as 
I  though  the  same  were  made  and  filed  at  the 
time  of  entry  of  the  judgment  of  this  court 
on  the  23d  day  of  January,  1905." 

The  following  provisions  of  the  bank- 
ruptcy act  are  applicable: 

"Sec.  25b.    From  any  final  decision  of  a 
court  of  appeals,  'allowing  or  rejecting  a [144] 
claim  under  this  act,  an  appeal  may  be  had 
under  such  rules  and   within  such  time  as 
may  be  prescribed  by  the  Supreme  Court  of 
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the  United  States  in  the  following  cases  and 
no  other: 

"2.  Where  some  justice  of  the  Supreme 
Court  of  the  United  States  shall  certify 
that,  in  his  opinion,  the  determination  of 
the  question  or  questions  involved  in  the 
allowance  or  rejection  of  such  claim  is  es- 
sential to  a  uniform  construction  of  this 
act  throughout  the  United  States." 

Paragraphs  2  and  3  of  general  orders  in 
bankruptcy,  36,  read: 

'*2.  Appeals  under  the  act  to  the  Supreme 
Court  of  the  United  States  from  a  circuit 
court  of  appeals,  or  from  the  supreme  court 
of  a  territory,  or  from  the  supreme  court  of 
the  District  of  Columbia,  or  from  any  court 
of  bankruptcy  whatever,  shall  be  taken 
within  thirty  days  after  the  judgment  or 
•  decree,  and  shall  be  allowed  by  a  judge  of 
the  court  appealed  from,  or  by  a  justice  of 
the  Supreme  Court  of  the  United  States. 

"3.  In  every  case  in  which  either  party 
is  entitled  by  the  act  to  take  an  appeal  to 
the  Supreme  Court  of  the  United  States, 
the  court  from  which  the  appeal  lies  shall, 
at  or  before  the  time  of  entering  its  judg- 
ment or  decree,  make  and  file  a  finding  of 
the  facts,  and  its  conclusions  of  law  thereon, 
stated  separately;  and  the  record  transmit- 
ted to  the  Supreme  Court  of  the  United 
States  on  such  an  appeal  shall  consist  only 
of  the  pleadings,  the  judgment  or  decree, 
the  finding  of  facts,  and  the  conclusions  of 
law." 

The  law  provides  that  appeals  shall  be 
taken  *S<rithin  such  time  as  may  be  pre- 
scribed by  the  Supreme  Court  of  the  United 
States,"  and  by  general  order  36  this  court 
prescribed  the  time  and  limited  it  to  thirty 
days,  in  harmony  with  the  policy  of  the 
bankruptcy  act,  requiring  prompt  action  and 
the  avoidance  of  delay. 

The  limitation  has  the  same  effect  as  if 

[146]written  in  the  statute,   •and  the  allowance 

of  an  appeal  on  certificate  cannot  operate 

as  an  adjudication  that  it  is  taken  in  time. 

The  present  appeal  was  allowed  four 
months  "after  the  judgment  or  decree"  ap- 
pealed from  and  three  months  after  the  time 
to  appeal  had  expired. 

But  it  is  said  that  the  limitation  should 
be  referred  to  the  date  of  the  order  deny- 
ing the  petition  for  rehearing,  and  the  trus- 
tee prayed  an  appeal  from  that  order  as 
well  as  from  the  judgment  of  January  23. 

No  appeal  lies  from  orders  denying  peti- 
tions for  rehearing,  which -are  addressed  to 
the  discretion  of  the  court  and  designed  to 
afford  it  an  opportunity  to  correct  its  own 
errors.  Brockett  v.  Brockett,  2  How.  238, 
17  L.  ed.  251;  Wylie  v.  Coxe,  14  How.  1,  14 
L.  ed.  301.  Appellant  might  have  made  his 
application  for  rehearing  and  had  it  deter- 
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mined  within  the  thirty  days,  and  sti 
had  time  to  take  his  appeal.  But  he 
thirty  days  expire,  as  it  did  Febnu 
1905,  and  did  not  file  his  petition  unt 
8,  1905.  The  right  of  appeal  had  the 
lost  and  appellant  could  not  reiuTea 
self  with  that  right  by  filing  a  petit 
rehearing. 

The  cases  cited  for  appellant,  in  w 
was  held  that  an  application  for  a  reh 
made  before  the  time  for  appeal  h 
pired,  suspended  the  running  of  the 
for  taking  an  appeal,  are  not  ap] 
when  that  period  had  already  c 
"When  the  time  for  taking  an  app< 
expired,  it  cannot  be  arrested  or  callc 
by  a  simple  order  of  court.  If  it  co 
the  law  which  limits  the  time  within 
an  appeal  can  be  taken  would  be  i 
letter."  Credit  Co.  ▼.  Arkansas  0. 
128  U.  S.  258,  261,  32  L.  ed.  448,  449, 
a.  Rep.  107,  108. 

In  the  circumstances,  the  suggeatic 
there  is  but  one  term  of*  the  circuit 
of  appeals  for  the  second  cireuit,  an* 
by  the  rules  of  practice  of  that  cour 
tions  for  rehearing  may  be  presented 
time  during  the  term,  and  therefor 
this  petition  operated  to  enlarge  the 
tion  of  the  bankruptcy  act,  is  ip 
merit. 

*The   petition   was   denied.     Whd 
could  have  been  granted  in  view  of  th 
and  spirit  of  the  bankruptcy  act, 
effect,  if  it  had  been,  we  are  not  calk 
to  discuss. 

Appeal  dismissed. 


JAMES  GOUDY,  PUT.  la  Brr. 

V. 

EDWARD    MEATH,    Assessor    of 
County,  Washington. 

(See  S.  C.  Reporter's  ed.  146-161 

Taxes— exemption— Indian  aUotmart 
I^nd  allotted  under  an  Indiaa 
which  exempts  such  land  from  leTy,  i 
forfeiture  until  the  state  legisUton 
with  the  consent  of  Congress,  remora 
strict  ion,  can  no  longer  escape  taxatk 
the  Indian  patentee  has  become  a 
under  the  act  of  February  8,  1887  (I 
at  L.  388,  cha^.  119),  which,  in  addtt 
the  grant  of  citizenship,  proHdss  th 
dians  to  whom  allotments  haTS  heal 
shall  have  the  benefit  of,  and  ba  aiib! 
the  laws,  both  civil  and  eriminal* 
state  or  territory  in  which  thaj  ■ 
side,"  and  the  ten  years  during  wUk 


Note. — On  exemption  of  Indlaai 
taxation— see  note  to  Allen  Oomtj 
mons,  13  UEtA.  512. 


Ooumr  T,  M^kTK^ 


146 -M9 


,b7  ttie  act  of  Bf&nili  S,  1S93  (27  Stat. 
^  L  SIS,  633,  chap,  209),  postponed  tbe 
iffnitiQii  of  tbe  profisiaiL  of  Wash,  Lawa 
1189,  l¥t90,  p,  49  D,  grant  mg  the  power  of 
lfiiBiuie)n  '^in  like  maniier  and  with  like 
tlM  Hi  JkJiy  other  person  may  do  under 
Ik  liwi  of  tbe  United  States  and  of  thla 
lUiti,"  and  removing  nil  restriationa  in  xef- 
erem-e  tliertto,  Iiav€  expired. 

[No,  53.] 

iittwi  October  23,   ISCM.     Bedded  No^ 
vember  19,  1OO0. 

IN  ERROR  to  the  Supreme  Court  of  the 
Sttt^  of  Washington  to  review  a  judg- 
D^t  which  alHrmed  a  judgment  of  the  Su- 
^rior  Cdurt  of  Pierce  Countj,  in  that  state^ 
iKBjtDf  tlie  daim  of  an  Indian  nllottee  to 
BiBi^imi  from  taxation.  Atiirmed. 
$m  iUEW  case  below,  38  Wa$h.   126,  BO 

Statement  by  Mr.  Justice  Brewer: 
TIds  mie  ifl  before  na  on  error  to  the  au- 
pmn^  court  of  Waahln^on.    3§  Wath*  12fl, 
I      SOFifcc  295*    tt  was  submitted  to  the  st^ite 
amii  on  an  a^eed  statement  of  faets,  and 
iBfolireB  the  question  of  the  liability  of  the 
knii  of  tbe  plalnti^,  now  plaintiff  in  error^ 
L  to  tucatioti  for  the  year  11)04.    He  is  a  Fu* 
Hjillup  Indian,  and  claims  exemption  under 
Kind  b?  Tirlne  of  the  treaty  of  Decemlyer  26, 
mimL  'lO  Stat,  at  L,  1132.    That  treaty  pro- 
U  vidid  for  an  aJloiment  of  land  m  ieveralty 
f   tu  fiueh  members  of  the  tribe  as  were  will- 
}n|  to  If  ail  themselves  of  the  privilege,  on 
tlie  nme  terms,  and  aubject  to  the  aame 
lepkUons,   as  were   named  in   the   treaty 
*t]witlj  the  Omahas.    *The  latter  treaty,  March 
li  }m  (10  StaL  at  L,   1043),  authorized 
tit  President  to  iaaue  a  patent  for  any  al- 
lotted bndf  '-conditioned  that  the  traet  shall 
Mtbeilieaed  or  leased  for  a  longer  term  than 
tw0  ifeira;  and  shall  be  exempt  from  levy, 
^liikj  or  forfeiture,   which   conditions   shall 
continue  In  force  until  a  state  conatitution, 
cnibtadng  such  lands  within  its  boundaries, 
i^  tiATe  been  formed,  and  the  legiBlature 
of  tlte  state  shall  remove  the  restrictions. 
'  *   .    No    aiate    legislature    shall    remove 
tfce  reilrietbns  herein  provided  for  without 
tlfleooaeDt  of  Congress/*    Under  this  treaty, 
01  Jtauary  30»  1386,  a  patent  to  the  plain- 
^  Tis  issued.     One   of  the   facts   agreed 
^fsa  i^  the  fol lowing; 

*Tliat  tinee  the  iflanance  of  aaid  patent, 
^  by  an  act  of  Congress  passed  and  ap- 
pniTed  on  the  8th  day  of  February,  18S7» 
P>^uiitif  became  and  now  is  a  citi?;en  of  the 
ntit*d  States,  and  entitled  to  all  the  rights, 
pn^eges,  and  immunities  of  such  citizens, 
^d  let  is  found  in  the  United  States  Stat^ 
MU.  8. 


utes  at  Large,  toL  24,  chapter  HO,  ui  pa^^e 
388/^ 

In  1880,  Washington  was  admitted  as  a 
state.    Its  first  legislature  enacttnl : 

**Se-ction  1.  That  the  said  Indians  who 
now  hold,  or  who  may  hereafter  hold,  any 
of  the  lands  of  any  reservation,  in  severslty, 
located  in  this  state,  by  virtue  of  trtvatiot 
made  between  them  and  the  United  States, 
shall  have  power  to  lease,  encumber^  grant, 
and  alien  the  same  in  like  manner  and  with 
Jik(?  eiTcct  as  any  other  person  may  do  un* 
der  the  laws  of  the  United  States  and  of 
thia  state,  and  all  reatrietion^  in  reference 
thereto  are  hereby  removed/*  Laws  18S9, 
1890,  p.  409. 

In  18P3,  Congress  passed  an  act  (27  Stat. 
at  L.  612,  633,  chap.  20&)  anthorizing  the 
appointment  of  a  conimisHjon  with  power  to 
superintend  the  sale  of  the  allotted  tsinds^ 
with  this  proviso: 

''That  the  Indian  alloitees  shall  not  hava 
power  of  atienfLtion  of  the  allotted  lands 
not  selected  for  sale  by  said  eomnjission  for 
a  period  of  ten  years  from  the  date  of  the 
passage  of  this  act." 

Construing  these  several  acts,  the  Secre- 
tary of  the  Interior.  *on  February  14,  1903.  [148] 
wrote  to   the   Commissioner  of  Indian   Af- 
fairs, summing  up  his  conclusions  in  these 
words  t 

'T:  am  of  the  opinion  that  the  reqnlre- 
menta  of  the  treaties  with  respect  to  these 
lands  have  been  fully  met,  and  that  the  pro^ 
visions  of  the  act  of  the  legislature  of  the 
state  of  Washington  of  March  22,  IS 00,  and 
the  Indian  appropriation  aet  of  March  3^ 
1893,  referred  to  above,  together  operate  to 
remove  all  restrictions  upon  the  alienation 
or  sale  thereof  by  the  allottees.  I  have 
therefore  to  direct  that  the  Puyallup  com* 
missioner  be  instructed  to  continue  the  se- 
lection and  appraisement  of  such  portions 
of  the  Puyallup  allotted  lands,  hut  only 
with  the  consent  of  the  IndiutiSfB^  provided 
in  the  act  of  March  3,  1893,  until  the  ex- 
piration of  the  ten  year  period  mentioned, 
to  wit,  Mart'h  3^  1903,  after  which  date,  in 
my  judgment,  the  Puyallup  Indian  allottees 
will  *have  power  to  lease,  encumber,  grant, 
and  alien  the  same  in  like  manner  and  like 
effect  as  any  other  person  may  do  under 
the  laws  of  the  United  States,  and  of  the 
state  of  Washington. 

'*Vou  are  further  directed  to  instruct  the 
commissioner  to  take  the  necessary  steps  to 
complete  and  close  up  the  buaineaa  of  his 
office  as  soon  as  practicable  after  March  3, 
neKt." 

Mr.  Walter  Christian  submitted  the  cause 
for  plaintiff  la  error, 
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Mr.  Walter  M.  Harvey  submitted  the 
aauae  for  defendant  in  error.  Mr.  Charles 
Ol  Bates  was  on  the  brief. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

In  the  brief  filed  hj  the  plaintiff  in  error 
no  question  is  made  of  his  right  to  sell  and 
convey  the  land.  The  supreme  court  of  the 
state,  in  its  opinion,  says:  'Tt  is  conceded 
that  the  Indians  may  now  sell  their  lands 
voluntarily  and  convey  a  title  in  fee,  and 
th<it  thereupon  the  lands  so  sold  are  sub- 
ject to  taxation  in  the  hands  of  parties  not 
Indians.''  [38  Wash.  129,  80  Pac.  296.]  But 
the  contention  is  that  although  he  has  the 
(140]  power  of  voluntary  sale  *and  conveyunce, 
yet,  until  he  has  exercised  that  power,  the 
land  is  not  subject  to  taxation  or  forced 
sale.  His  argument  rests  mainly  upon  the 
contention  that  there  is  no  express  repeal 
of  the  exemption  provided  in  the  original 
treaty,  "from  levy,  sale,  or  forfeiture." 
That  Congress  may  grant  the  power  of  vol- 
untary sale  while  withholding  the  land  flrom 
taxation  or  forced  alienation  may  be  con- 
ceded. For  illustration,  see  treaty  of  Janu- 
ary 31,  1855,  with  the  Wyandotts  (10  Stat, 
at  L.  1159,  1161).  But  while  Congress  may 
make  such  provision,  its  intent  to  do  so 
should  be  clearly  manifested,  for  the  pur- 
pose of  the  restriction  upon  voluntary  alien- 
ation is  protection  of  the  Indian  from  the 
cunning  and  rapacity  of  his  white  neigh- 
bors, and  it  would  seem  strange  to  withdraw 
this  protection  and  permit  the  Indian  to 
dispose  of  his  lands  as  he  pleases,  while  at 
the  same  time  releasing  it  from  taxation, — 
in  other  words,  that  the  officers  of  a  state 
enforcing  its  laws  cannot  be  trusted  to  do 
justice,  although  each  and  every  individual 
acting  for  himself  may  be  so  trusted. 

Bu't  further,  by  the  act  of  February  8, 
1887,  plaintiff  became  and  is  a  citizen  of  the 
United  States.  That  act,  in  addition  to  the 
grant  of  citizenship,  provided  that  "Indians 
to  whom  allotments  have  been  made  shall 
have  the  benefit  of  and  be  subject  to  the 
laws,  both  civil  and  criminal,  of  the  state 
or  territory  in  which  they  may  reside.*  Re 
Heff,  197  U.  S.  488,  49  L.  ed.  848,  25  Sup.  a. 
Rep.  506. 

Among  the  laws  to  which  the  plaintiff  as 
a  citizen  became  subject  were  those  in  re- 
spect to  taxation.  His  property,  unless  ex- 
empt, became  subject  to  taxation  in  the 
same  manner  as  property  belonging  to  other 
citizens,  and  the  rule  of  exemption  for  him 
must  be  the  same  as  for  other  citizens, — 
that  is,  that  no  exemption  exists  by  impu- 
tation, but  must  be  clearly  manifested.  No 
exemption  is  clearly  shown  by  the  legisla- 
tion in  respect  to  these  Indian  lands.  The 
original  treaty  provided  that  they  should  be 
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exempt  from  levy,  sale,  or  forfeiture 
the  legislature  of  the  state  should,  wit 
consent  of  Congress,  remove  the  restri 
This,  of  course,  *meant  involuntary  ai 
as  voluntary  alienation.  When  the 
was  admitted  and  its  constitution  to 
its  legislature  granted  the  power  of  a 
tion  "in  like  manner  and  with  like  effi 
any  other  person  may  do  under  the  U* 
the  United  States  and  of  this  state,  ai 
restrictions  in  reference  thereto  are  h 
removed."  What  restrictions?  ETid 
those  upon  alienation.  The  Indian  ma; 
only  voluntarily  convey  his  land  (auti 
to  do  that  is  provided  by  the  use  o 
word  "grant"),  but  he  may  alao  perm 
alienation  by  any  action  or  omission  n 
in  due  course  of  Uw,  results  in  forced 
Congress  postponed  the  operation  of 
statute  for  ten  years.  When  the  ten 
expired  (and  they  had  expired  before 
tax  was  attempted  to  be  levied)  all  re 
tion  upon  alienation  ceased.  It  reqni 
technical  and  narrow  construction  to 
that  involuntary  alienation  continues 
forbidden  while  the  power  of  volui 
alienation  is  granted;  and  it  is  disrega 
the  act  of  Congress  to  hold  that  the  Ii 
having  property  is  not  subject  to  tax 
when  he  is  subject  to  all  the  laws,  eivi 
criminal,  of  the  state. 

We  see  no  error  in  the  ruling  of  th< 
preme  Court  of  the  state  of  Washin 
and  its  judgment  is  affirmed. 


•NATIONAL  COUNCIL  OF  THE  JOT 
ORDER  OF  UNITED  AMERICAN 
CHANTCS  OF  THE  UNITED  STATE 
NORTH  AMERICA  et  al.,  PlfTs.  in 

V. 

STATE  COUNCIL  OF  VIRGINIA,  ,IU1 
ORDER  OF  UNITED   AMERICAN 
CHANICS    OF    THE    STATE    OF 
GINIA. 

(See  S.  C.  Reporter's  ed.  151-164.) 

Constitutional  Uw— impairing  cvatncl 
ligations. 
1.  No  contract  obli^tions  of  a  fo 
benevolent  society  are  impaired  by  A 


Note. — As  to  what  laws  are  wolA  m 
pairing  obligation  of  contracts — soa  aol 
Franklin  Count v  Grammar  School  T. 
ley,  10  L.R.A.  405;  Fletdier  ▼.  Feek*  9 1 
U.  S.  162;  McCanna  &  F.  Oo.  T.  OM 
Trust  Si  Surety  C6.  24  C.  a  A.  2D; 
Montana  Ore -Purchasing  Go.  t.  BmIc 
M.  Consol.  Copper  &  S.  Min.  Oo.  »  < 
A    '2. 

On  recognition  or  exclusion  of  in 
corporations — see  notes  to  Cone  I^o 
Commission  Co.  v.  Poole,  24  L.RJL  2W; 
McCanna  <&  F.  Co.  v.  Citisens'  Trust  4  ( 
ty  Co.  24  C.  C.  A.  13. 

SOS  1 


Katiohal  Council  ▼.  State  Oounoil. 


lUtitte  ineorporAthiff  a  local  society  with 
(ki  «■•  name  aa  t£at  of  a  previously  ex- 


kting  Tohmtary    state    association    whose 

chirter  from  the  foreign  corporation  had 

Imb  witlidrawn,  and  conferring  upon  it  the 

udoiive  right  of  granting  subcharters  in 

testate. 

OimiCian^l  law— due  process  of  law— ex- 

dsding  foreign  corpora lion. 
8. 1^  flodating  property  rights  are  taken 
vittmit  due  process  of  law  by  a  state  stat- 
iti^  piinrd  in  the  exercise  of  its  power 
fftr  foreign  eorporations,  incorporating  a 
loeil  benevolent  society  with  the  same 
mse  as  that  of  a  voluntary  state  associa- 
tion whose  charter  had  been  withdrawn  by 
Ue  foreign  corporation  that  issued  it,  and 
conferring  upon  such  society  the  exclusive 
riglit  of  granting  subcharters  in  the  state. 
OMttxtntional  law— eqaal  protection  of  the 

liwt— ezdading  foreign  corporation. 
3.  The  equal  protection  of  the  laws  is 
not  denied  by  a  state  statute,  passed  in  the 
exercise  of  its  power  over  foreign  corpora- 
tions, incorporating  a  local  benevolent  so- 
ciety with  Uie  same  name  as  that  of  a  vol- 
untary state  association  whose  charter  had 
been  withdrawn  by  the  foreign  corporation 
that  issued  it,  and  conferring  upon  such  so- 
ciety the  exclusive  right  of  granting  sub- 
charters  in  the  state. 


[No.  89.] 

Argued  Noyember  7  and  8,  1906. 
November  19,  1906. 


Decided 


IN  ERROR  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  Virginia  to  review 
t  (leiTPe  aftirming.  with  a  slight  modifica- 
tion, a  decree  of  the  Chancery  Court  of 
Richmond,  in  that  state,  enforcing  the  rights 
of  a  local  benevolent  society  under  its 
charter.    Affirmed. 

See  same  case  below,  104  Va.  197,  51  S.  E. 
166. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  V.  Meredith  and  Ellis  G.  Kin- 
kead  argued  the  cause,  and,  with  Smith  W. 
Bennett,  filed  a  brief  for  plaintiffs  in  error: 

It  cannot  be  successfully  contended  that 
a  corporation  like  that  of  the  plaintiff  in 
WTor,  the  Xational  Council,  is  of  so  ideal- 
istic a  nature,  so  far  removed  from  prop- 
erty interests,  that  the  right  to  defend  its 
Bame  from  wrongful  use  does  not  exist  as 
it  does  in  strictly  business  corporations. 

Supreme  Lodge  K.  of  H.  v.  Oeters,  95  Va. 
610,  29  S.  E.  322;  State  v.  Dunn,  134  N. 
C.  663,  46  S.  E.  949;  Gorman  v.  Russell,  14 
Cal.  532;  Otto  v.  Journeymen  Tailors'  Pro- 
t«ctiTe  db  Benev.  Union,  75  Cal.  308,  7  Am. 
8t  Rep.  156,  17  Pac.  217:  Bauer  v.  Samson 
Lodge,  K.  of  P.  102  Ind.  262,  1  N.  E.  571 ; 
Dolan  T.  Court  Good  Samaritan,  No.  5910, 
A.O.  of.  F.  128  Mass.  437 ;  Lavalle  v.  Soci^'tt^ 
8t.  Jean  Baptiste.  17  R.  I.  680,  16  L.R.A. 
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392,  24  Atl.  467;  Blair  v.  Supreme  Council 
A.  L.  of  H.  208  Pa.  262,  101  Am.  St.  Rep. 
934,  57  Atl.  564;  Ludowiski  v.  Polish  Roman 
Catholic  St.  S.  K.  Benev.  Soc.  29  Mo.  App. 
337 ;  State  ex  rel.  Waring  v.  Georgia  Medical 
Soc.  38  Ga.  608,  95  Am.  Dec.  408;  Dart- 
mouth College  V.  Woodward,  4  Wheat. 
699,  4  L.  ed.  674;  Great  Hive,  L.  of  M.  v. 
Supreme  Hive,  L.  of  M.  135  Mich.  392,  97 
N.  W.  779,  99  N.  W.  26;  State  v.  Julow, 
129  Mo.  173,  29  L.R.A.  257,  50  Am.  St.  Rep. 
443,  31  Pac.  781. 

If  the  alleged  inability  to  get  protection 
against  the  wrongful  use  of  it  exists,  it  can 
only  be  upon  the  ground  that  it  is  a  foreign 
corporation;  for  it  will  not  be  disputed 
that,  if  the  National  Council  were  a  Vir- 
ginia corporation,  it  could  undoubtedly  get 
protection  against  such  wrongful  use  by 
others. 

International  Committee,  Y.  W.  C.  A.  v. 
Young  Women's  Christian  Asso.  194  HI.  194, 
56  L.R.A.  888,  62  N.  E.  551;  Grand  Lodge, 
A.  O.  U.  W.  V.  Graham,  96  Iowa,  592,  31  L. 
R.A.  138,  65  N.  W.  837  j  McFadden  v.  Mur- 
phy, 149  Mass.  341,  2rN.  E.  868;  Kane  v. 
Shields,  167  Mass.  392,  45  N.  E.  758;  Alt- 
mann  v.  Benz,  27  N.  J.  Eq.  331;  Gorman 
V.  O'Connor,  155  Pa.  239,  26  Atl.  379;  Nib- 
lack,  Ben.  Soc.  §  90;  Smith  v.  Smith,  3 
Desauss.  Eq.  581;  Young  Women's  Chris- 
tian Asso.  V.  St.  Louis  Y.  W.  C.  A.  115  Mo. 
App.  228,  91  S.  W.  171;  Boston  Rubier 
Shoe  Co.  V.  Boston  Rubber  Co.  149  Mass. 
436,  21  N.  E.  875;  Spiritual  A  Philosophical 
Temple  v.  Vincent,  127  Wis.  93,  105  N.  W. 
1026;  Re  First  Presby.  Church,  2  Grant, 
Cas.  240;  Edison  Storage  Battery  Co.  v. 
Edison  Automobile  Co.  07  N.  J.  Eq.  44,  56 
Atl.  861;  Hendriks  v.  Montagu,  L.  R.  17 
Qi.  Div.  638. 

A  state  has  no  right  to  take  anyone's 
property  without  due  process  of  law,  no 
matter  whether  said  property  is  within  or 
without  the  state. 

Blake  v.  McClung,  172  U.  S.  260,  43  L.  ed. 
440,  19  Sup.  Ct.  Rep.  165. 

It  was  beyond  the  lawful  power  of  the 
legislature  of  Virginia  to  take  away  the 
right  of  the  National  Council,  the  Penn- 
sylvania corporation,  to  continue  to  control 
and  to  use,  through  its  subordinate  body, 
the  Virginia  voluntary  association,  the  title 
or  name  "State  Council  of  Virginia,  Junior 
Order  United  American  Mechanics." 

Peek  Bros.  &  Co.  v.  Peck  Bros.  Co.  62  L. 
R.A.  81,  51  C.  C.  A.  257,  113  Fed.  291; 
Ottoman  Cahvey  Co.  v.  Dane.  95  111.  203; 
Investor  Pub.  Co.  v.  Dobinson.  72  Fed.  603; 
Goodyear  Rubber  Co.  v.  Goodyear's  India 
Rubber  Glove  Mfg.  Co.  22  Blatchf.  421,  21 
Fed.  276. 

The  statute  creating  the  defendant  in 
error,  making  it  an  indepi-ndent  organization 
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and  releasing  it  from  all  its  duties  and  ob- 
lations to  the  National  Council,  was  the 
authorization  of  a  breach  of  contract. 

Supreme  Lodge  K.  of  H.  v.  Oeters,  supra; 
Kern  v,  Arbeiter  Unterstuetzungs  Verein, 
139  Mich.  233,  102  X.  W.  746;  Kuhl  v.  Meyer, 
42  Mo.  App.  474;  Supreme  Lodge  K.  of  P. 
V.  La  Malta,  95  Tenn.  157,  30  L.RA.  838; 
31  S.  W.  493;  Baldwin  v.  TTosmer,  101  Mich. 
119. 25  LJI.A.  743,  59  N.  W.  432;  Bacon,  Ben 
Soc.  §  37;  Knights  of  Maccabees  v.  Nitsch, 
60  Xeb.  372,  95  N.  W.  626;  Union  Benev. 
'  Soc.  Xo.  8  V.  Martin,  113  Ky.  25,  67  S.  W. 
39;  McGahey  v.  Virginia.  135  U.  S.  693,  34 
L.  ed.  314,  10    Sup.  a.  Rep.  972. 

The  defendant  in  error  is  mistaken  in  the 
narrow  construction  it  gives  to  the  word 
''contract"  as  used  in  the  Constitution  of 
tho  United  States. 

Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  630.  644,  645,  4  L.  ed.  629,  657, 
661 :  Bryan  v.  Board  of  Education,  161  U. 
S.  650,  38  L.  ed.  302,  14  Sup.  Ct.  Rep.  466; 
People  ex  rel.  Pulford  v.  Fire  Department, 
31  Mich.  458;  Kern  v.  Arbeiter  Unter- 
stuetzungs Verein.  supra;  Stone  v.  Missis- 
sippi, 101  U.  S.  820,  25  L.  ed.  1080;  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150-153, 
154.  41  L.  ed.  666,  667,  17  Sup.  Ct.  Rep.  255; 
Boyd  V.  United  States,  116  U.  S.  616-635,  29 
L.*ed.  746-752,  6  Sup.  Ct.  Rop.  524;  Fuller 
V.  Academic  School  Trustees,  6  Conn.  532. 

^here  are  many  rights  of  enjoyment, 
privileges,  and  personal  benefits  growing 
out  of  agreement  or  contract,  which,  though 
having  "no  actual  market  value,"  the  courts 
will  enforce  because  of  the  mutual  obliga- 
tions contained  in  such  agreement  or  con- 
tract, provided  they  are  not  of  a  "govern- 
mental" nature,  like  marriage  and  divorce, 
or  similar  rights. 

Medical  &  Surgical  Soc.  v.  Weatherly,  75 
Ala.  248;  Com.  v.  St.  Patrick  Benev.  Soc 
2  Hiiiii.  441,  4  Am.  Dec.  453;  Evans  v. 
Philadelphia  Club,  50  Pa.  107;  Society  for 
\'i8itation  of  Sick  v.  Com.  52  Pa.  125,  91 
Am.  Dec.  139;  People  ex  rel.  Deverell  v. 
Mu.^ical  Mut.  Protective  Union.  118  N.  Y 
101,  23  N.  E.  129;  State  ex  rel.  Sibley  v. 
Carteret  Club,  40  N.  J.  L.  295;  Otto  v. 
Journeymen  Tailors'  Protective  &  Benev. 
Union,  supra ;  Savannah  Cotton  Exchange  v. 
State,  54  Ca.  66S;  Fisher  v.  Keane,  L.  R. 
II  Cb.  Div.  353;  I^mbert  v.  Eddison,  46  L. 
T.  X.  S.  20;  Hul)er  v.  Martin.  127  Wis.  412. 
S  L.R.A.(N.S.)  653,  667,  105  N.  W.  1031, 
1135. 

The  rights  of  every  individual  must  stand 
or  fall  by  the  same  rule  or  law  that  governs 
every  other  member  of  the  body  politic, 
or  land,  under  similar  circumstances,  and 
every  partial  or  private  law  which  directly 
proposes  to  destroy  or  affect  individual 
rights,  or  does  the  same  thing  by  afford- 
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ing  remedies  leading  to  similar  consequences, 
is  unconstitutional  and  void,  aa  against  iht 
"law  of  the  land." 

Wally  V.  Kennedy,  2  Yerg.  556,  24  Am. 
Dec.  511;  State  ex  rel.  Stoutmeyer  ▼.  Duffy, 
7  Xev.  349,  8  Am.  Rep.  713;  Budd  ▼.  State, 
3  Humph.  483,  39  Am.  Dec.  189;  Millet t  ▼. 
People,  117  ni.  301,  57  Am.  Rep.  809,  7  X. 

E.  631;  Holden  v.  James,  11  Mass.  396,  6 
Am.  Dec.  174;  State  v.  Pennover.  65  X.  R 
113,  6  LJLA.  709,  18  Atl.  *878;  Coolcy, 
Const.  Lim.  pp.  556.  557,  559;  Gulf,  C.  &  S. 

F.  R.  Co.  V.  Ellis,  165  U.  S.  154,  41  L.  ed.  667, 
17  Sup.  Ct.  Rep.  255. 

The  law  of  the  land  and  "due  process  of 
law"  are  virtually  synonymous. 

State  T.  Julow,  129  Mo.  174,  29  URJL 
257,  50  Am.  St.  Rep.  443,  31  S.  W.  781. 

Here,  after  passing  a  general  statute  in- 
viting the  plaintiffs  in  error  by  name  to 
exist  and  operate  in  the  state,  along  with 
certain  other  similar  organizations,  the 
legislature  of  Virginia  undertakes  to  pass 
a  law  applicable  solely  to  the  plaintiffs  ia 
error,  not  only  hampering  and  restricting 
the  plaintiffs  in  error,  but  giving  their 
rights,  powers,  privileges,  and  property  in- 
terests to  another  organization. 

Such  an  injustice  and  injury  cannot  bs 
said  to  have  been  done  according  to  the  ^law 
of  the  land,"  or  under  "due  process  of  law," 

T>»wis  V.  Webb,  3  Me.  326,  cited  in  Cooky, 
Const.  Lim.  p.  559. 

The  equal  protection  of  the  laws  is  • 
pledge  of  the  protection  of  equal  laws. 

Connolly  v.  Union  Sewer  Pipe  Co.  184  U. 
S.  540-559,  46  L.  ed.  679-689,  22  Sup.  Ct 
Rep.  431. 

The  state  of  Virginia  invited  the  plain- 
tiff in  error,  the  National  Council,  to  exist 
and  continue  within  its  limits.  When  it  so 
acted,  it  was  with  knowledge  as  to  tht 
character  of  its  organization.  It  knew  that 
it  would  so  exist  within  those  limits  by 
means  of  a  state  council  and  subordinate 
councils,  composed  of  the  citizens  of  that 
state. 

State  ex  rel.  Poulson  v.  Grand  Lodge,  L 
O.  O.  F.  8  Mo.  App.  14& 

This  court  will  look  beyond  the  act  of  la- 
corporation,  and  ascertain  what  was  the 
object  of  the  discrimination. 

Yick  Wo  V.  Hopkins,  118  U.  8.  356-906,  M 
L.  ed.  220-225,  6  Sup.  Ct.  Rep.  1064;  At- 
chison, T.  A  S.  F.  R.  Co.  ▼.  Matthews.  IT4 
U.  S.  105,  43  L.  ed.  91S,  19  Sup.  Ct  R^ 
609. 

Especially  is  this  true  where  the  natura 
of  the  corporation  brings  it  so  clearly  aal 
forcibly  within  the  jurisdiction  of  the  state. 

Blake  v.  McClung,  172  U.  &  239-261.  43  L. 
ed.  432-440,  19  Sup.  Ct.  Rep.  165. 

No  state  need  allow  the  corporatioDS  of 
other  states  to  do  business  within  its  Jiirii> 
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Iktkn  ctnloBs  ft  cliooses,  but,  if  it  doea» 
lit^t  limitftUon,  expresB  qt  implied,  the 
ttrponLkm  eonues  in  aa  it  has  been  created. 
Jmf  eofpoTntion  neoeaaarily  carried)  it^ 
ebirtffl'  wherever  it  goes,  for  that  i»  the 
llff  of  ilM  exiatence. 

MU  V.  Eundle  {Life  A&so.  of  America 
f.  luBdJc}  103  U.  S.  222-225.  26  L.  ed.  S37- 

m 

Eriiig  nit  Kin  the  jiinsdiction  of  the  state 
It  tb«  time  of  the  adoption  of  the  statute 
mpliined  ofj  and  not  having  beexi  driven 
ritbottt  its  jtirisdietion  b^  said  Btatute,  as 
|i^luv4  by  the  supreme  court  of  Virgin la^ 
ll  aoitiiniiDg  the  same,  the  National  Coun^ 
«0  wu  «ntttted  to  the  equal  pro  ted  ion  of 

ICiitliaitt  ▼,  Pennsjlvania  R  Co.  153  XJ. 
&8»,  3ft9,  3fl  L.  ed.  751,  756,  14  Sup.  Ct. 
ti^  iMi  Duncan  \\  Missouri^  152  tj.  S. 
ae  W  I,  ed.  487,  14  Sup.  Ct.  Rep.  570? 
Kf«ieiiii  V.  Fjirrners'  Loan  &  T.  Co,  154  U, 
1  3t2-iJd,  39  L.  ed.  1014-1027,  4  Inters. 
Osm.  Rrp.  SeKn  14  Sup.  Ct.  Rep.  1047;  Cot- 
tiif  V.  Kansas  City  Stock  Yards  Co.  (Cot- 
laf  v.Godard^  183  U.  S.  105,  46  L.  ed.  107, 
S  fSjip.  Ct.  R<?p.  30;  Gulf,  C.  &•  S.  F.  R.  Co. 
.      f  Kilk.  105  U.  a  150.  ]53,  154,  41  L.  ed. 

»m^  mi.  17  Sup.  ct.  Rep.  235  J  C<innol!y  v. 
Umaa  S^?rer  Pipe  Co.  184  U.  S.  540-558,  4G 
t  fd,  «7»-fl80,  22  Sup.  Ct.  Rep.  431. 
The  individual  plaintiffs  in  error,  for 
ilwinftckes,  w^ithout  regnfd  to  the  right h 
ef  tike  National  CoundJ,  insist  that  the  said 
id  is  Tioid  as  to  them  for  the  same  reasons 
ibcve  ^ven  as  to  the  National   Council. 

TV  Virginia  statute  deprives  them  of 
their  civil  and  politieal  liberties,  and  direct- 
ly invidea  their  vested  property  rights. 

?AH«ant  V.  Waddel,  2  Yerg.  a60;  Butcher's 
Daion  S.  K  &  S.  L.  Co,  v.  Crescent  City 
L  8.  L  4  a  H.  Co.  Ill  U.  a  757,  28  L.  ed, 
m,  4  Syp.  Ct.  Rep.  652;  State  v.  Julow, 
m  ik  172,  29  L.R.A.  257,  50  Am.  St.  Rep. 
413, 31  S.  W.  7S1 ;  Frorer  v.  People,  141  111. 
171.  10  L.R.A.  492,  31  N.  E.  395;  Palmer 
T^  Tioglc,  55  Ohio  St.  423,  45  N.  E.  313; 
Cotting  V.  Kansas  City  Stock  Yards  Co. 
iC&tting  V.  Godard)  183  U.  S.  79,  107,  109, 
*fl  L  ed.  92,  107,  lOB,  22  Sup.  Ct.  Rep. 
30;  State  v.  Scougal,  3  S.  D.  55,  15  L.R.A. 
4n,  14  Am.  St.  Rep.  756,  51  N.  W.  858? 
Ctaaminga  v,  Missouri,  4  Wall.  320,  18  L» 
^^M;  Allgeyer  v,  Louisiana,  165  U.  S,  587, 
S8I,  41  U  ed.  835,  17  Sup.  Ct.  R«p.  427  j 
h&^  ii  rel.  Valentine  v.  Berrien  Cireuit 
Judge  f People  ex  rel.  Valentine  v.  Coolldge) 
1^  Mich,  mi,  50  L,RA.  493,  83  Am.  St. 
%  352,  83  N.  W.  594;  Eden  v.  People,  Ifll 
ni  m,  32  LJl.A.  659,  52  Am.  St.  Rep.  305. 
^  K.  E.  UOS;  Brannou,  14th  Amendment, 
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Hesisrs.  Frauk  W.  Christian  and  Samuel 
A.  Anderson  argued  the  cause  and  filod  A 
brief  for  defendant  in  error: 

The  provision  of  the  Federal  Constitution 
in  respect  to  state  legislation  impairing  the 
obligation  of  contracts  has  always  been 
liinited  by  the  Supreme  Court  of  the  United 
States  and  applied  only  to  eases  of  con- 
tracts creating  some  right  in  respect  to 
property  or  i^ubjects  of  pecuniary  value. 

Butler  V,  Pennsylvania,  10  How.  402,  416, 
13  L.  ed.  472,  478;  Maryland  use  of  Wash- 
ington County  Y.  Baltimore  A  0.  R.  Co.  3 
How.  534t  11  L.  ed.  714;  Stone  v.  Mississippi, 
101  U.  S.  814,  25  L.  ed.  1079;  Mavnard  v. 
Hill,  125  U.  S,  210,  31  L.  ed.  658;  8  Sup. 
Ct.  Rep.  723;  Hunt  y.  Hunt,  131  U.  S.  clxv, 
Appx.  and  24  L.  ed.  1109;  BUcICt  Constitu- 
tional Prohibitions,  p.  51,  §  4;  Bishop's 
Fimd   V.   Rider,   13  Conn.   87. 

Even  if  there  were  a  contract  of  that 
nature,  it  was  made  subject  to  the  inherent 
reserved  power  of  the  state  of  Virginia  at 
any  time  to  pass  an  act  of  the  nature  of 
that  of  February  17,  1900,  excluding  the 
National  Council  from  further  operation, 
through  its  agents,  within  the  state  of  Vir- 
ginia. 

Paul  v.  Virginia,  8  Wall.  168,  19  L.  ed. 
357;  Ducat  v,  Chicago,  10  Wall,  410,  19  U 
ed.  972;  Pembina  Consol.  Silver  Min.  &  Mill 
Co.  V.Pennsylvania,  125  U.  S.  181,31  L.ed.650, 
2  Inters.  Com.  Rep.  24,  8  Sup.  Ct.  Rep.  737i 
Hooper  v.  California,  155  U.  S.  648,  39  L.  ©d. 
297, 5  Inters.  Com.  Rep.  610,  16  Sup,  Ct.  Rep, 
207 ;  Missouri  v.  Doekery,  191  U.  S.  165,  48 
L.  ei.  133,  63  L.R.A.  571,  24  Sup.  Ct.  Rep. 
53;  Traveler.^  Ins,  t3o.  v.  Prewitt,  202  U. 
S.  246,  50  L.  ed.  1013,  26  Sup.  Ct.  Rep.  619; 
Lehigh  Valley  Coal  Co.  v.  Hamblen,  23  Fed, 
225;  Manliattan  L.  Ins.  Co.  v.  Warwick,  20 
Gratt.  614,  3  Am.  R«p,  218;  Slaughter  v. 
Com.  13  Gratt.  767. 

It  was  only  by  the  comity  of  Virginia  that 
the  National  Council  had  ever  operated 
through  its  agencies  within  Virginia,  and 
the  General  AfiBcoibly  of  Virginia  had  the 
right  and  power,  at  any  time,  at  its  mere 
pleasure,  to  withdraw  these  privileges,  and, 
of  course,  therefore,  to  confer  them  upon 
some  other  body  selected  by  it. 

Church  of  Jesus  Christ  of  L.  D.  S.  ▼. 
United  States,  136  U,  8.  1,  34  L.  ed.  79,  10 
Sup.  Ct.  Hep,  792, 

Mr.  Justice  Holmes  delivered  the  oplnioo 
of  the  court: 

This  is  a  writ  of  error  to  reverse  a  de- 
cree in  favor  of  the  defendant  in  error, 
the  original  plaintiff,  and  hereinafter 
called  the  plaintiff.  104  Va.  197,  51  S.  E. 
166*  The  plaintiffs  in  error  will  be  called 
tho  defendants.  The  plaintiff  is  a  Virginia 
corporatiozL     The   principal  defendant  is  a 
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Pennsylvania  corporation.  The  other  defend- 
ants are  alleged  to  be  officers  of  a  voluntary 
association,  calling  itself  by  the  plaintiff's 
name,  and  are  acting  under  a  charter  from 
the  Pennsylvania  corporation.  The  latter 
\vas  incorporated  in  1893,  the  articles  of 
association  reciting  that  the  associates 
comprise  the  national  council,  the  supreme 
head  of  the  order  in  the  United  States 
(where  it  previously  had  existed  as  a  volun- 
tary association).  Its  objects  were  to  pro- 
mote the  interests  of  Americans  and  shield 
them  from  foreign  competition,  to  assist 
them  in  obtaining  employment,  to  encourage 
them  in  business,  to  establish  a  sick  and 
funeral  fund,  and  to  maintain  the  public 
school  system,  prevent  sectarian  interference 
with  the  same,  and  uphold  the  reading  of  the 
Holy  Bible  in  thp  schools.  As  the  result  of 
internal  dissensions  the  Virginia  corporation 
was  chartered  in  1900,  with  closely  similar 
objects,  omitting  those  relating  to  the  public 
schools.  It  seems  to  have  consisted  of  the 
[150]  dominant  portion  of  a  former  *  voluntary 
state  council  of  the  same  name,  from  which 
a  charter  issued  by  the  Pennsylvania  cor- 
poration had  been  withdrawn.  The  act  of 
incorporation  declared  that  the  new  body 
*'shall  be  the  supreme  head  of  the  Junior 
Order  of  the  United  American  Mechanics  in 
the  state  of  Virginia,"  and  provides  that  it 
"shall  have  full  and  exclusive  authority  to 
grant  charters  to  subordinate  councils, 
Junior  Order  United  American  Mechamos, 
in  the  state  of  Virginia,  with  power  to  re* 
yoke  the  same  for  cause."  The  plaintiff  and 
the  voluntary  organization  of  the  defendants 
both  have  granted  and  intend  to  grant  char- 
ters to  subordinate  councils  in  Virginia,  and 
are  obtaining  members  and  fees  which  each 
would  obtain  but  for  the  other,  and  are 
holding  themselves  out  as  the  only  true  and 
lawful  state  council  of  the  Virginia  Junior 
Order  of  United  American  Mechanics. 

The  plaintiff  sued  for  an  injunction,  and 
the  defendants,  in  their  answer,  asked  cross 
relief.  The  plaintiff  obtained  a  decree  en- 
joining the  defendant  corporation  and  the 
ether  defendants  (declared  to  be  shown  by 
their  answers  to  be  its  agents  and  represent- 
atives) as  officers  of  the  Virginia  voluntary 
association,  from  continuing  within  the  state 
the  use  of  the  plaintiff's  name  or  any  other 
name  likely  to  be  taken  for  it;  from  using 
the  plaintiff^s  seal;  from  carrying  out  under 
such  name  the  objects  for  which  the  plaintiff 
and  the  Virginia  voluntary  association  were 
orjranized;  from  granting  charters  to  sub- 
ordinate councils  in  the  state  as  the  head  of 
the  order  in  the  state;  from  interfering  in 
any  way  with  the  pursuit  of  its  objects  by 
the  plaintiff  within  the  state;  and  from 
designating  their  officers  within  the  state  by 
applications  set  forth  as  used  by  the  plain- 
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tiff.  On  appeal  the  decree  was  aflfaiiMd,  ^ 
a  modification,  merely  bj  way  of  CMJ 
providing  that  nothing  therein  eonta 
should,  in  anywise,  interfere  with  maj 
sonal  or  property  rights  that  miglit  kavi 
crued  before  the  date  of  the  Virgbda  dm 
The  defendants  had  set  up  in  their  an 
and  insisted  that  the  charter  impaired 
obligation  of  the  contract  existing  beti 
the  plaintiff  *and  the  principal  defflod 
contrary  to  article  1,  f  10,  of  the  Oonsi 
tion,  and  also  violated  S  1  of  the 
Amendment,  and  they  took  a  writ  of  < 
from  this  court. 

The  bill  and  answer  state  the  two  i 
of  the  difference  which  led  to  the  split 
length.  But  those  details  have  no  bet 
that  needs  to  be  considered  here.  The 
question  before  us  is  the  constitntioni 
of  the  act  of  the  Virginia  legislature  gr 
ing  the  charter.  The  elements  of  that  q 
tion  are  the  appropriation  of  the  nam 
the  previously  existing  voluntary  society 
the  exclusive  right  of  granting  subcliai 
in  Virginia  conferred  by  the  words  thai 
have  quoted.  Whether  the  persons  who  i 
using  that  name  when  they  got  themsi 
incorporated  were  using  it  rightly  or  wr 
ly  does  not  matter  if  the  legislature  had 
right  to  grant  the  name  to  tliem  in  d 
case.  On  the  other  hand,  we  do  not  eoni 
the  question  stated  to  be  disposed  ol 
the  limitation  put  upon  the  decree  by 
supreme  court  of  appeals.  Unless  tlie 
ing  of  personal  and  property  rights  exis 
at  the  date  of  the  charter  be  read  aa  a 
struction  of  the  charter,  it  does  not  a 
the  scope  or  validity  of  the  aet.  And  \ 
read,  still  it  cannot  be  taken  to  empty 
specific  prohibitions  in  the  decree  of  all 
nite  meaning  and  to  leave  only  aa  iadi 
minate  injunction  to  obey  the  law  at  thi 
fendants'  peril.  That  injunction  rtssi 
and  imports  what  the  words  of  tlie  ^s 
import,  that  the  plaintiff  has  been  gra 
certain  defined  exclusive  rights  which 
court  will  enforce. 

The  decree,  however,  goes  beyond 
rights  which  we  have  mentioned  aa  ffiwm 
the  charter.  In  that  respect  the  disetn 
here  must  be  limited  again.  Whether 
plaintiff  is  using  paraphernalia,  or  a  ril 
or  a  seal,  which  it  should  not  be  aHowe 
use,  is  not  before  us  here.  The  charter  i 
nothing  about  them,  and  its  ^aliditj  !■ 
affected  by  any  abuse  of  rights  of  prof 
or  of  confidence  which  the  plaintifF  oi 
members  may  have  practised.  Thia  08 
we  repeat,  *cannot  go  beyond  a  derision  i 
the  constitutionality  of  the  eharter  i 
and  we  address  ourselves  to  that. 

The  contract  of  which  the 
alleged  to  have  been  violated  !■  a 
between  the  plaintiff  and  the  priaelpal 
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feadiBt  Whmt  tbat  eon  tract  is  supposed 
to  have  been  is  not  stated,  but  manifestly 
tkere  was  none.  It  would  have  had  to  be  a 
eoatnet  not  to  come  into  existence,  at  least 
vith  the  plaintiff's  present  functions  and 
Mma  There  have  been  cases  where  admin- 
irtiation  was  taken  out  on  a  prematurely 
bora  ehfld  and  a  suit  brought  for  causing  it 
to  be  bom,  per  quod  it  died,  but  they  have 
fuWL  Dietrich  v.  Northampton,  138  Mass. 
14,  52  Am.  Rep.  242.  See  Walker  y.  Great 
Nortiiem  R.  Go.  Lr.  L.  IL  28  £q.  69.  An 
mtenatal  contract  presents  greater  difficul- 
tiet  itill.  Even  if  we  should  substitute  an 
tlUgation  of  a  contract  with  the  members 
of  the  plaintiff,  the  contention  would  fail. 
The  eoDtracty  if  any  there  was,  was  not  that 
they  would  not  become  incorporated,  but 
BQflt  be  supposed  to  be  that  they  would  re- 
tain their  subordination  to  the  national 
eoandl,  or  something  of  that  sort.  It  is 
fotog  very  far  to  say  that  they  contracted 
Bot  to  secede,  but  whether  they  did  so  or 
■ot,  it  was  a  matter  outside  the  purview  of 
the  charter.  There  was  nothing  in  that  to 
hinder  their  returning  to  their  allegiance. 
Whether  any,  and  if  any,  what,  contract  was 
msde  (National  Council,  J.  O.  of  U.  A.  M.  v. 
SUte  Council  J.  O.  of  U.  A.  M.  64  N.  J.  Eq. 
470,473,53  Atl.  1082,  66  N.  J.  Eq.  429,  57  Atl. 
1132),  and  whether,  if  made,  it  must  not  be 
taken  to  have  been  made  subject  to  the 
powers  of  the  state,  with  which  we  are 
about  to  deal,  are  questions  which  we  may 
pass.  See  Pennsylvania  College  Cases  (Jef- 
ferson College  V.  Washington  &  J.  College) 
13  Wall.  190,  218,  20  L.  ed.  550,  554;  Bed- 
ford V.  Eastern  Bldg.  &  L.  Asso.  181  U.  S. 
227.  45  L  ed.  834,  21  Sup.  Ct.  Rep.  507. 

The  most  serious  aspect  of  the  defense  is 
presented  by  the  matter  of  the  plaintiff's 
name.  If  the  legislation  of  a  state  under- 
took to  appropriate  to  the  use  of  its  own 
creature  a  trade  name  of  known  commercial 
▼alue,  of  course  the  arj^ument  would  be  very 
itrong  that  an  act  of  incorporation  could 
not  interfere  with  existing  property  rights. 
IttjAnd,  no  doubt,  *within  proper  limits,  the  ar- 
gument would  be  as  good  for  a  foreign  cor- 
poration as  for  a  foreign  person.  But  that 
is  not  what  has  been  done  in  this  case. 

The  name  in  question  is  not  the  name  of 
the  principal  defendant,  but  distinguished 
from  that  name  as  state  and  national  coun- 
cils no  doubt  generally  are  distinguished  by 
inembers  of  similar  institutions.  It  is  the 
name  of  a  voluntary  association  of  which 
the  officers  are  defendants.  But  it  is  not 
Died  even  by  that  association  in  its  own 
fight,  but  only  under  a  charter  from,  and 
jfi  the  right  of,  the  Pennsylvania  corpora- 
won.  Furthermore,  the  name  is  not  asso- 
ciated with  a  product  of  any  kind.  Its  only 
^lue  to  the  defendants,  in  a  property 
«03ir.  8. 


sense,  is  as  tending  to  invite  membership  in 
a  club  which  professes  to  derive  its  existence 
and  its  powers  from  the  Pennsylvania  com- 
pany. It  does  not  seem  likely  that  anyone 
would  join  the  plaintiff,  and  certainly  no 
member  could  be  retained,  in  ignorance  of 
its  alienation  from  the  national  council.  As 
the  national  council  has  its  branches  else- 
where, and  as  the  plaintiff  is,  on  its  face, 
a  state  organization,  competition  outside  the 
state  appears  improbable.  So  that  the  claim 
of  the  defendants  romes  down  to  a  claim  of 
right  to  compete  within  the  state,  and  a 
right,  as  we  have  said,  of  or  in  behalf  of  the 
Pennsylvania  corporation,  which  controls  the 
existence  of  its  subordinate  Virginia  coun- 
cils. Thus  the  question  as  to  the  grant  of 
the  name  passes  over  into  the  question  as  to 
the  exclusive  right  of  the  plaintiff  to  issue 
charters,  which  was  the  other  legislative 
grant. 

The  supreme  court  of  appeals  was  right, 
therefore,  in  treating  the  constitutional 
question  as  depending  on  the  power  of  the 
state  with  regard  to  foreign  corporations. 
That  must  decide  the  case.  Now  it  is  true, 
of  course,  that  an  unconstitutional  law  no 
more  binds  foreign  corporations  than  it 
binds  others.  Carroll  v.  Greenwich  Ins.  Co. 
199  U.  S.  401,  409,  50  L.  ed.  246,  249,  26  Sup. 
Ct.  Rep.  66.  And  no  doubt  a  law  specially 
directed  against  a  foreign  corporation  might 
be  unconstitutional,  for  instance,  as  depriv- 
ing it  of  its  property  without  due  process 
of  law.  See  Blake  v.  •McClung,  172  U.  S.[168]' 
239,  260,  43  L.  ed.  432,  440,  19  Sup.  Ct.  Rep. 
165.  But  when  the  so-called  property  con- 
sists merely  in  the  value  that  there  mifrht 
be  in  extending  its  business  or  membership 
into  a  state,  that  property,  it  hardly  needs 
to  be  said,  depends  upon  the  consent  of  the 
state  to  let  the  corporation  come  into  the 
state.  The  state  of  Virginia  had  the  un- 
doubted right  to  exclude  the  Pennsylvania 
corporation  and  to  forbid  its  constit\iting 
branches  within  the  Virginia  boundaries.  As 
it  had  that  right  before  the  corporation  got 
in,  so  it  had  the  right  to  turn  it  out  after  it 
got  in.  Security  Mut.  L.  Ins.  Co.  v.  Prewitt, 
202  U.  S.  246,  50  L.  ed.  1013,  26  Sup.  Ct.  Rep. 
619.  It  follows  that  the  state  could  impose 
the  more  limited  restriction  that  simply  for- 
bade the  granting  of  charters  to  "subordi- 
nate councils,  Junior  Order  United  American 
Mechanics,  in  the  state  of  Virginia." 

It  is  argued  that  the  power  of  the  state 
in  this  case  was  less  than  it  otherwise  might 
have  been,  because  it  did  not  turn  the  Penn- 
sylvania corporation  out.  The  supreme 
court  of  appeals  says  that  the  plaintiff's 
charter  leaves  the  whole  order  of  things  as 
it  existed  unaffected  except  by  the  exclusive 
right  of  the  plaintiff  to  issue  subordinate 
charters.       It    is     said    that    the    general 
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statutes  recognized  the  defendant  and  au- 
thorized such  associations  to  continue  within 
the  state.  A  subordinate  council  of  the  or- 
der had  been  granted  a  special  charter, 
which  is  not  revoked.  The  conclusion  is 
drawn  that  the  restrictions  upon  the  de- 
fendant which  flow  from  the  charter  to  the 
plaintiff  amount  to  a  denial  of  the  equal 
protection  of  the  laws  of  Virginia  to  a  per- 
son within  its  jurisdiction.  But  the  power 
of  the  state  as  to  foreign  corporations  does 
not  depend  upon  their  being  outside  of  its 
jurisdiction.  Those  within  the  jurisdiction, 
in  such  sense  as  they  ever  can  be  said  to 
be  within  it,  do  not  acquire  a  ri^rht  not  to 
be  turned  out  except  by  general  laws.  A 
8ini;Io  foreign  corporation,  especially  one 
uni'iue  in  character,  like  the  national  coun- 
cil, might  be  expelled  by  a  special  act.  It 
equally  could  be  restricted  in  the  more  lim- 
ited way. 

There  were  many  difficult  questions  pre- 

[164]sented  to  the  state  *court  which  cannot  be 

reviewed  here.    As  to  the  constitutionality 

of  the  plaintiff's  charter,  we  are  of  opinion 

that  the  court  was  right. 

Decree  affirmed. 


CHARLES  W.  CT.ARK,  Plff.  in  Err., 

V. 

P.  O.  WELLS. 

(See  S.  C.  Reporter's  ed.  164-173.) 
Judgment — jurisdiction — service  of  process. 

1.  Xo  valid  judgment  in  personam  can 
be  rendered  against  a  defendant  without 
personal  service  upon  him  in  a  court  of  com- 
petent jurisdiction,  or  waiver  of  summons, 
and  voluntary  appearance  therein. 
Appearance — ^for  purpose  of  removing  cause 

—effect. 

2.  A  defendant  in  a  suit  in  a  state  court 
does  not,  by  a  special  appearance  for  the 
sole  purpose  of  removing  the  cause  to  a 
Federal  circuit  court,  before  service  of  sum- 
mons, submit  himself  to  the  jurisdiction  of 
the  state  court,  nor,  upon  removal  to  the 
Federal  court,  deprive  himself  of  the  right 
to  object  to  the  manner  of  service  upon 
him  in  that  court. 

Appearance— effect    of    removing    cause    to 
Federal  court. 

3.  The  exercise  of  the  right  of  remov- 
ing a  cause  from  a  state  to  a  Federal  cir- 
cuit court  before  service  of  summons  by  a 
defendant  who  appeared  specially  for  that 

Note. — As  to  the  validity  of  personal 
judgments  rendered  upon  constructive  serv- 
ice of  process — see  notes  to  Moyer  v.  Bucks, 
16  L.R.A.  231:  TTol  lings  worth  v.  Barbour, 
7  L.  ed.  U.  S.  923. 

As  to  what  service  of  process  is  sufficient 
to  constitute  due  process  of  law — see  note 
to  Pi^nrv  v.  Providence  Loan  &  Invest.  Ca 
50  LILAl  577. 
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sole  purpose  does  not  amount  to  a  general 
appearance. 

Writ  and  process — substituted  service  in  tha 
Federal  courts. 

4.  Service  by  publication  in  the  manner 
prescribed  by  the  state  statutes  for  non- 
resident defendants  cannot  be  had  in  tie 
Federal  circuit  court  to  which  a  suit  in 
which  an  attachment  has  issued  has  been  re- 
moved from  a  state  court  before  service  of 
summons. 

Removal  of  causes— enforcing  attndimcnt-^ 
effect  of  lack  of  service  of  process. 

5.  The  want  of  any  jurisdiction  over  the 
person  of  defendant  in  a  case  removed  to  % 
Federal  circuit  court  from  a  state  court  be- 
fore  service  of  summons,  on  a  special  sp- 
pearance  by  defendant  for  that  sole  purposi^ 
does  notj  in  view  of  the  provision  of  the  ic- 
moval  act  of  I^Iarch  3,  1875  (18  Stat  at  L 
471,  chap.  137,  U.  S.  Comp.  SUt  1901,  pi 
511),  f  4,  preserving  the  lien  of  attachmesti 
in   the   state   courts,   prevent   the  FedenI 
court  from  entering  a  judgment  enfomsbli 
against  the  real  property  of  defendant  wkUk 
had  been  attached  before  the  case  wu  ra> 
moved,  where  the  state  court  might,  but  Ut 
such  removal,  have  rendered  siuh  a  jndf* 
ment  on  giving  notice  to  defendant. 

[No.  42.] 

Submitted  October  18,  1900.     Dedded  No- 
vember 19,  1906. 

IN  ERROR  to  the  (Sreuit  Court  of  thi 
United  States  for  the  District  of  Mos- 
tana  to  review  a  judgment  against  defesd- 
ant  in  a  cause  which  had  been  removed  ti 
that  court  before  service  of  summons  fn* 
the  District  Court  of  the  First  Judicial  Oil- 
trict  in  and  for  Lewis  and  Clark  Oonntjt  to 
that  state.  :Modi<ied  by  making  the  jiidr 
ment  collectible  only  from  property  wUdI 
had  been  attached  in  the  state  eonrt,  asi 
as  so  modified,  affirmed. 

See  same  case  below  on  motion  to  iptA 
summons,  136  Fed.  462. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Walter  M.  Bidcford  and  Omigtf* 
Shelton  submitted  the  cause  for  pisiatil 
in  error.  Mr.  William  A.  Clark.  Jr^  «ii 
on  the  brief: 

The  attachment  of  his  property  ia  Hi 
state  of  Montana  did  not  give  ilie  stall 
court  jurisdiction  to  proceed  to  render  • 
judgment  against  the  plaintiff  in  error  with- 
out personal  service  of  process  upon  Ua 
within  the  state  of  Montana. 

Pennoyer  v.  ^eff,  95  U.  &  714»  t4  L.  ei 
565;  Caledonian  Coal  Co.  v.  Baker  (NflV 
Mexico  ex  rel.  Caledonian  Coal  Oo.  t.  Bak«r) 
196  U.  S.  445,  49  L.  ed.  645,  25  So^  CL 
Rep.  375;  Goldey  v.  Morning  News,  in  QL 
S.  518,  521,  S9  L.  ed.  517,  fl8»  If  So^  OL 


w. 


CuoiK  t,  Wei.Ld. 


1p^  SSUt  Mtinfan  C.  R  Co.  t.  Pinkiiey,  140 
C.  Sv  109.  37  L.  ed.  705.  13  Sup,  Ct.  Rep, 
m:  K^n^all  v.  United  States,  12  Pet.  6*23, 
IL  •d.  1220;  Harris  v.  Hardeman,  14  How. 
m,  14  L,  etl.  444. 

Ifor  did  th«  state  court  have  jumdletian 
to  wt^AT  a  judgment  <roUecttble  out  of  th^ 
|e©p<ftj  ftltttebed  alone,  without  publica- 
Iki  oi  fumjnoaa  or  substitutf^d  service  in 
Ik  auuiner  required  by  tlio  Code  of  Civil 
l^<Qeeiof«  of  the  state  oi  Montai^a. 

Uw  f.  Ad&mt,  @  Cal.  281  j  Barber  v.  Mor- 
m,47  Mian,  194,  5  Am.  St.  Rep.  S3G,  33  N. 
t  m,  Heffner  t.  Guhk,  29  Minn.  108,  12 
If.  W.  W2;  Walker  v.  Cottrcll,  6  Baxt.  267  j 
V.  Reynolds,  10  Wall.  308,  19  L.  ed. 
Hh  Cabdotjijtu  Coal  Co.  v.  Baker  (New 
Mfvko  ex  r^»i,  Caledonian  C*ml  C4>.  v.  Baker) 
in  E  a  43^  49  L.  ed,  5^10,  25  Sup.  Ct.  Rep. 

The  fltiitg  of  the  petition  and  bond  for 
iwrnofil  la  the  atat^  court  did  not  conati- 
tite  an  Appearance  on  tbe  part  of  the  plain- 
tiff in.  prror,  and  be  was  at  liberty  to  assert, 
h  ty  circuit  court  of  the  United  States, 
li»  want  nf  jurisdiction  over  his  person, 
^m  ibc  ground  that  process  had  not  been 
mm^  Qpon  him  at  alL 

n^cy  V.  ilornlng  News,  150  U.  S.  518, 
ULtfi.  517,  15  Sup.  Ct,  Rep.  559;  Wtibaih 
^«t«ni  R  Co.  V.  Brow,  164  U.  S.  271,  41 
i  ei  ai,  17  Sup.  Ct.  Rep.  126;  National 
im.  Soc.  V.  Sptro.  164  U.  S.  281,  41  L.  ed. 
OS,  17  Sup.  Ct.  Rep.  996:  Conley  v.  Mathie- 
•aAJkili  Works,  190  U.  S,  411,  47  L.  ed, 
nia,  2.1  Sup.  a.  ftcp.  728;  Courtney  v, 
?nii,  im  U,  S.  S9,  92,  49  L.  ed,  398,  399, 
15  Sup.  Ct.  Rep.  208. 

Tlie  serTice  of  process  must  bave  been  per- 
loQi]  r.pn  the  defendant  witldn  the  state 
Ubi  district  of  Montana  in  order  to  enforce 
t^  ittichment  tien. 

Perkms  ▼.  Hendryx,  40  Fed,  657;  Toland 

tSptague,  12' Pet.  300,  330.  9  L.  ed.  1093, 

UaS;  Urj  y.  Fitzpatrick,  )5  Pet.  167,  171, 

'OLed.  6^9,  TOO;  Remdon  v.  Ridgway,  17 

hw.  42-1,  425,   15  L.  ed.   100,  101;   Chaffee 

T- Hiyward.  20  How.  20S,   15   L.   ed.   804; 

Bidind  T,  United  Lines  Teleg.  Co.  6  L.R.A. 

M,  m  Fed.  30S;    Naxro  v.  Cragin,  3  DHL 

€l  Fed.   Caa.    No.    10,062;    Chittenden    v. 

Men,  2  Wood3,  437,  Fed.  Caa.  No.  2,688; 

Cmtml  Trust  Co.  v.  Chattanooga,  R.  &  C 

8  Co.  68  Fed.  6S5;   Day  v.  Newark  India 

S^Iiber  Mfg.  Co.  1  BUtchf.  630,  Fed.  Caa. 

Ko.  .1,085;   Atkins  v.   Fibre  Diaintej^rating 

Cs.  7  Blatchf.  566.  Fed.  Caa.  No.  602;  Sad- 

^n  T.  Hudson.  2  Curt,  C.  C.  7,  Fed.  Caa, 

Sn.  12^06:    And  era  on    v.    SbaiTer,    10    Fed. 

MT;  Nojes  T.  Canada,  30  Fed.  600;  Treadwell 

T.   Spvmnur.    41    Fed.    581 ;    Ex    parte    Des 

Mm^  A  ^l   R.  Co.  103  U.  S.    704,    796. 

2*  L  ed.  461,  462:  (ioldey  v.  Morning  Newa, 

lis  U.  S.  ^l,  39  L.  od.  51S,  16  Sup.  CL 

£03  U,  S» 


Rep.  559;  Conley  v.  Jlathteson  Alkali 
Works,  aupra. 

The  atate  statute  authorizing  ^t-rvice  of 
process  hy  publication,  or  otherwisis  upon 
absent  and  nonresident  defendant®,  ha*  no 
application  to   suits   in   personam, 

Penooyer  v.  Neff,  and  Goldey  v.  Morning 
News,  supra;  Roller  v,  HoHy,  176  U,  S.  39*, 
44  L.  ed.  520,  20  Sup.  Ct.  Rep.  410. 

If  Congress  bas  legislated  upon  a  given 
subjeet,  and  preseribed  a  definite  rule  for 
the  government  of  the  Federal  courts,  it 
is  exctuaive  of  any  legislation  of  the  states 
on     the  aame  subject. 

Ex  parte  Fisk,  113  U.  8,  713,  26  L,  ed. 
U17,  5  Sup,  Ct.  Rep-  724;  Soutberu  P,  Co. 
V.  Denton,  146  U,  S.  202»  209,  36  L.  ed. 
042,  945,  13  Sup.  Ct.  Rep.  44;  Whitford  v. 
Clark  County.  119  U.  S.  522,  50  L,  ed.  500, 
7  Slip.  Ct.  Rep.  306. 

The  appearance  was  special  and  tbe  ju- 
risdiction of  the  court  was  properly  at- 
tacked. 

Me^can  C.  R.  Co.  v.  Pinkney,  149  U.  S. 
209,  37  L.  ed.  705,  13  Sup.  Ct.  Rep.  859; 
Ilarkness  v.  Hyde,  OS  U.  S.  476,  25  L.  ed. 
237. 

Mr.  N.  W.  McConndl  aubmitted  the  cause 
for  defendant  In  errors 

It  la  no  bar  to  the  jurisdiction  of  the  cir- 
cuit court  of  a  case  removed  to  it  from  ft 
state  court  that  defendant  was  not  a  resi- 
dent of  the  district,  and  that  the  state  had 
acquired  jurisdiction  by  foreign  attachment, 
without  any  personal  seryioe. 

Crocker  Nat.  Bank  v.  Pagenstecber,  44 
Fed.  705;  Richmond  v,  Brookings,  48  Fed. 
241 ;  Purdy  v.  Wallace  Mailer  &  Co.  81  Fed. 
513, 

Tlie  oftae  having  been  removed  to  the 
circuit  court  upon  tbe  petition  of  tbe  de- 
fend an  tj  it  does  not  lie  in  ita  mouth  to  claim 
that  such  court  bad  no  jurisdiction  of  the 
case,  unless  the  court  from  which  it  waa 
removed  bad  no  jurisdiction. 

Cowley  V.  Northern  P.  R.  Co.  159  U.  S. 
583,  40  L.  ed.  2G7,  16  Sup.  Q.  Rep.  127, 

The  jurisdiction  which  tbe  state  court 
acquired  by  attachment  carries  jurisdiction 
into  tbe  Federal  court  when  it  is  removed, 
for  the  reason  that  by  virtue  of  the  attach- 
ment in  the  state  court  the  re^t  or  the 
property  attached,  is  brought  into  the  cus- 
tody of  the  United  States  circuit  court  i 
it  19  not,  then,  a  question  of  jurisdiction  in 
ttie  United  States  circuit  courtj  for  that  haa 
been  acquired  by  the  attachuient  in  the 
state  court ;  but  it  is  a  question  of  practice* 
Tt  involves  tbe  procedure  in  the  United 
States  circuit  court  aa  to  how  notice  shall 
be  given  to  tbe  defendant  so  as  to  enable 
the  court  to  proceed  to  render  judgment 
aad  subject   the  property   attached  to  tbe 
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payment  of  the  debt  so  far  as  the  proceeds 
realized  from  the  sale  thereof  shall  be  suffi- 
cient to  pay  the  same.  While  a  judgment 
in  form  is  rendered  against  the  defendant 
for  the  amoimt  of  the  debt,  still  it  is 
limited,  as  to  satisfaction,  to  the  property 
attached. 

Crocker  Nat.  Bank  t.  Pagenstecher, 
Richmond  v.  Brookings,  Purdy  v.  Wallace 
MttUer  &  Co.,  and  Cowley  v.  Northern  P. 
R.   Co.   supra. 

If  the  suit  be  one  rightfully  brought  in 
the  state  court,  and  which  the  act  of  Con- 
gress authorizes  to  be  removed  thence  into 
the  Federal  court,  the  very  fact  of  the 
authority  to  remove  empowers  the  Fed- 
eral court  to  take  jurisdiction  and  pro- 
ceed in  the  cause;  the  only  real  question 
in  that  court  being,  Was  the  suit  right- 
fully removed?  If  a  cause  has  thus  come 
into  the  Federal  court,  then  §  4  of  the  re- 
moval act  empowers  and  requires  that  court 
to  go  on  with  it,  and  the  court  to  render 
such  decree  against  the  property  attached 
as  the  state  court  should  have  given  if  the 
suit   had  remained  there. 

United  States  v.  Ottman,  1  Hughes,  313, 
Fed.  Cas.  No.  15,977;  11  Myers,  Fed.  Dec. 
§§  1638-1643;  Tootle  v.  Coleman,  57  L.R. 
A.  120,  46  C.  C.  A.  132,  107  Fed.  45. 

After  defendant  had  appeared  in  court 
by  his  petition  and  asked  for  the  removal 
of  the  case  into  the  United  States  circuit 
court,  it  seemed,  as  stated  in  Purdy  v. 
Wallace  MUller  &  Co.  81  Fed.  513,  to  render 
further  notice  an  "idle  formality." 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

This  case  is  here  upon  a  question  of  juris- 
diction of  the  circuit  court,  duly  certified 
under  the  act  of  March  3,  1891.  26  Stat,  at 
L.  826,  chap.  517,  U.  S.  Comp.  Stat.  1901, 
p.  488. 

The  action  below  was  commenced  by 
Wells  against  Clark,  September  20,  1904,  in 
the  district  court  of  the  first  judicial  dis- 
trict of  Montana,  in  and  for  Lewis  and 
Clark  county,  to  recover  on  a  promissory 
note  in  the  sum  of  $2,500,  with  interest  and 
costs.  The  summons  in  the  action  was  re- 
[160]  turned  *September  22,  1904,  with  the  in- 
dorsement by  the  sheriff  that  Clark  could 
not  be  found  in  his  county. 

An  attachment  was  sued  out  under  the 
statutes  of  Montana  (Code  of  Civil  Pro- 
cedure, §S  890  et  8€q.),  and,  on  September  22, 
1904,  was  levied  upon  all  the  right,  title,  and 
interest  of  the  defendant  Clark  in  certain 
lots  in  Butte,  Silver  Bow  county,  Montana. 

On  October  18,  1904,  CTark,  appearing  for 
the  purpose  of  obtaining  an  order  of  re- 
moval, and  no  other,  and  reciting  that  he 
waived  no  right  to  object  to  the  jurisdiction 
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of  the  court  over  hie  person  or  property, 
filed  his  petition  in  the  district  court  of 
Lewis  and  Clark  county  for  the  removal  of 
the  cause  to  the  circuit  court  of  the  United 
States  for  the  district  of  Montana,  upon  the 
ground  that  he  was  a  resident  of  San  Mateo, 
California,  and  a  citizen  of  that  state,  plain- 
tiff being  a  citizen  of  Montana. 

Upon  bond  filed  such  proceeding!  were  had 
that  the  cause  was  ordered,  on  October  18, 
1904,  to  be  removed  to  the  United  Statei 
circuit  court  for  the  district  of  Montana. 

After  the  filing  of  the  record  in  the  United 
States  court  an  affidavit  was  filed  on  No- 
vember 3,  1904,  in  the  oflSoe  of  the  elerk  of 
the  United  States  circuit  court  for  ma  oid« 
for  service  by  publication  upon  Clark  u  a 
nonresident,  absent  from  the  state,  wte 
could  not  be  found  therein.  An  order  wai 
thereupon  made  by  the  derk  of  the  United 
States  court  for  service  upon  Clark  by  pub- 
lication in  a  newspaper  in  the  city  of  Helena, 
Lewis  and  Clark  county,  and  the  mailinf  of 
a  notice  to  San  Mateo,  California,  tlM  al- 
leged place  of  residence  of  the  defendant 
This  method  of  procedure  is  in  oonformitj 
with  the  Code  of  Gvil  Procedure  of  Mon- 
tana, SI  637,  638.  Publication  was  madSb 
and  a  copy  of  the  summons  and  complaint 
was  served  upon  Clark  at  San  Mateo,  Oili- 
f  omia,  by  the  United  States  marshal  in  and 
for  the  northern  district  of  California. 
Mont.  Code  Gv.  Proc  IS  637,  638. 

On   December   6,    1904.  Clark,   appearing 
solely  for  that  purpose,  *filed  a  motion  to  [11 
quash   the  service  of  summons  upon   two 
grounds : 

"1.  That  the  said  summons  has  never  at 
all  or  in  any  manner  been  served  upon  tki 
defendant  herein  personally  in  the  state  and 
district  of  Montana,  nor  has  the  defendaat 
ever  at  any  time  waived  service  of  sununoM 
or  voluntarily  entered  his  appearanoe  in  tUi 
cause. 

"2.  That  the  publication  of  senriee  hanii, 
wherein  and  whereby  the  said  summons  kiB 
been  published  in  a  newspaper,  does  not  givo 
the  court  any  jurisdiction  over  the  said  dft- 
fendant,  nor  is  such  service  by  puUiea* 
tion  permissible  or  in  accordance  with  tlw 
rules  of  procedure  in  the  United  StalM 
court,  nor  is  the  same  sanctioned  or  author' 
ized  by  any  law  .if  the  United  States,  and 
the  said  pretended  service  of  summons  bj 
publication  is  wholly  and  absolutely  Toid 
under  the  laws  of  the  United  States.** 

The  court  overruled  the  motion  and  pro- 
ceeded to  render  a  judgment  in  permm&m 
ngninst  Clark  for  the  amount  of  the  note     • 
and  costs. 

It  is  contended  by  the  plaintiff  in  error 
that  inasmuch  as  the  removal  was  made  to 
the  Federal  court  before  service  of  a  sub- 
mons  upon  the  defendant,  and,  aa  there  was 
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BO  pertonal  teirice  after  the  removal,  there 
eo«]d  be  no  ralid  personal  judgment  in  that 
court  for  want  of  service  upon  the  defend- 
aat  And  it  ia  insisted  that  the  service  by 
publiGaticn,  if  proper  in  such  cases,  could 
not  be  made  under  the  state  statute,  but 
nader  the  act  of  March  3,  1875  (18  Stat,  at 
L.  472,  chap.  137,  U.  a  Comp.  SUt.  1901,  p. 
§13),  permitting  the  court  to  make  an  order 
for  publication  upon  nonresident  defendants 
k  suits  begun  in  the  circuit  court  of  the 
United  States  to  enforce  any  legal  or  equita- 
ble lien  upon  a  claim  to  real  or  personal 
property  within  the  district  where  suit  is 
tafought. 

Ji  must  be  taken  at  the  outset  as  settled 
thtt  no  valid  judgment  in  personam  can  be 
rttdered  against  a  defendant  without  per- 
sonal service  upon  him  in  a  court  of  compe- 
tent jurisdiction,  or  waiver  of  summons,  and 

nivohmtary  appearance  therein.  *Pennoyer  v. 
Keff,  96  U.  8.  715,  25  L.  ed.  565;  Caledonian 
Goal  Oou  V.  Baker  (New  Mexico  ex  rel.  Cale- 
donian Coal  Co.  V.  Baker)  196  U.  S.  432,  444, 
49  L.  ed.  540,  545,  25  Sup.  a.  Rep.  375,  and 
cues  cited. 

Kor  did  the  petition  for  removal  in  the 
form  used  in  this  case  have  the  effect  to 
•obmit  the  person  of  the  defendant  to  the 
jsrisdiction  of  the  state  court,  or,  upon  re- 
Boral  to  the  Federal  court,  deprive  him  of 
the  right  to  object  to  the  manner  of  service 
spon  him  (Goldey  v.  Morning  News,  156 
U.S. 518, 39  L.  ed.  517, 15 Sup.  Ct.  Rep. 559), 

I  sad  the  exercise  of  the  right  of  removal  did 
not  have  the  effect  of  entering  the  general 
tppeanince  of  the  defendant,  but  a  special 
appearance  only  for  the  purposes  of  removal 
Wakish  Western  R  Co.  v.  Brow,  164  U.  S. 
271-279,  41  L.  ed.  431-434,  17  Sup.  a.  Rep. 

l26^ 

But  we  cannot  agree  with  the  contention 
of  counsel  for  plaintiff  in  error,  that,  as  a 
personal  judgment  can  only  be  rendered 
Bpon  personal  service,  and  service  by  publi- 
cttion  under  the  state  statutes  cannot  be 
made  in  the  Federal  court,  and  that  the 
Unitpd  States  statute  (act  of  March,  1875, 
18  Stat,  at  L.  472,  chap.  137,  U.  S.  Comp. 
SUt.  1901,  p.  513)  is  inapplicable  to  the  case, 
the  effect  of  the  removal  is  to  render  nuga- 
tory the  attachment  proceedings  in  the  state 
coort. 

The  purpose   not    to   interfere    with    the 
lien  of  the  attachment  in  the  state  court  is 
recognized  and  declared  in  the  statute  (§  4 
of  the  removal  act,  18  Stat,  at  L.  471,  chap, 
ir.  U.  S.  Comp.  Stat.  1901,  p.  511)  provid- 
ing that,  when  any  suit  is  removed  from  a 
iUte  court  to  the  circuit  court  of  the  United 
States,  an  attachment  of  the  goods  or  estate 
of  the  defendant,  had  in  the  suit  in  the  state 
court,  shall  hold  the  goods  or  estate  attached 
to  answer  the  final  judgment  or  decree  in 
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the  same  manner  as  by  law  it  would  have 
been  held  to  answer  the  final  judgment  or 
decree  had  it  been  rendered  by  the  court  in 
which  the  suit  was  commenced,  and  pre- 
serving the  validity  of  all  bonds  or  security 
given  in  the  state  court. 

The  transfer  of  the  cause  to  the  United 
States  court  gave  the  latter  court  control 
of  the  case  as  it  was  when  the  state  court 
was  deprived  of  its  jurisdiction.  The  lands 
were  still  held  by  the  attachment  to  answer 
such  judgment  as  might  be  rendered  against 
the  defendant. 

The  defendant  had  a  right  to  remove  to 
the  Federal  court,  'but  it  is  neither  rea8ona-[1721 
ble  nor  consonant  with  the  Federal  statute 
preserving  the  lien  of  the  attachment,  that 
the  effect  of  such  removal  shall  simply  be 
to  dismiss  the  action  wherein  the  state  court 
had  acquired  jurisdiction  by  the  lawful  sei- 
zure of  the  defendant's  property  within  the 
state. 

When  the  jurisdiction  of  the  state  court 
was  terminated  by  the  removal,  that  court 
had  seized  upon  the  attached  property,  with 
the  right  to  hold  it  to  answer  such  judgment 
as  might  be  rendered.  In  the  absence  of  per- 
sonal service  the  state  statute  provided  for 
publication  of  notice  of  the  pendency  of  the 
suit.  If  the  defendant  failed  to  appear  the 
court  might  proceed  to  render  a  judgment, 
which  would  permit  the  attached  property 
to  be  sold  for  its  satisfaction.  To  render 
such  a  judgment  in  the  absence  of  an  ap- 
pearance and  defense  the  state  court  had 
only  to  require  the  statutory  notice  to  the 
defendant,  when  its  proceedings  were  in- 
terrupted by  the  removal  to  the  Federal 
court  on  the  application  of  the  defendant. 

The  Federal  court  thus  acquired  jurisdic- 
tion of  a  cause  of  which  the  defendant  had 
notice,  as  appears  by  his  petition  for  re- 
moval and  the  action  of  the  state  court  in- 
voked by  him.  The  defendant,  it  is  true, 
had  not  been  personally  served  with  process 
or  submitted  his  person  to  the  jurisdiction 
of  either  the  state  or  Federal  court.  But  he 
did  not  attack  the  validity  of  the  attach- 
ment proceedings,  which  appear  to  be  regu- 
lar and  in  conformity  to  the  law  of  the 
state.  There  was  no  necessity  of  publica- 
tion of  notice  in  the  Federal  court  in  order 
to  warn  the  defendant  of  the  proceeding; 
he  knew  of  it,  and  to  a  qualified  extent  had 
appeared  in  it. 

Without  further  notice  to  him,  the  court 
had  jurisdiction  to  enter  a  judgment  en- 
forcible  against  the  attached  property.  The 
judgment  purported  to  be  rendered  as  upon 
personal  service  and  after  a  finding  by  the 
co\irt  "that  the  so-called  special  appearance 
for  the  removal  heroinhofore  recited  was  an 
absolute  and  un'^unlified  submission  to  the 
jurisdiction  of  this   [the  Federal]  court." 
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[173]  *Thcre  arc  expressions  in  the  opinion  of 
tlie  learned  judge  of  the  circuit  court  to  the 
effect  that  the  judgment  rendered  was  in- 1 
tended  to  be  effectual  only  to  subject  the 
attached  property  (136  Fed.  462),  and  it 
seems  to  be  in  the  form  used  in  some  juris- 
dictions, which  recognize  that  the  property 
attached  is  all  that  is  reached  by  the  judg- 
ment rendered.  But  the  judgment  is  abso- 
lute  upon  its  face,  and  entered  after  a  find- 
ing of  full  jurisdiction  over  the  person  of 
the  defendant.  It  is  in  such  form  as  can  be 
sued  upon  elsewhere  and  be  pleaded  as  a 
final  adjudication  of  the  cause  of  action  set 
forth  in  the  petition,  and  be  executed 
against  other  property  of  the  defendant, 
whereas  the  court  had  only  jurisdiction  to 
render  a  judgment  valid  against  the  prop- 
erty seized  in  attachment. 

We  hold  that,  to  the  extent  that  it  ren- 
dered a  personal  judgment  absolute  in 
terms,  the  court  exceeded  its  jurisdiction  in 
the  case,  not  having,  by  service  or  waiver, 
personal  jurisdiction  of  the  defendant. 

The  judgment  to  that  extent  is  therefore 
modified  and  made  collectible  only  from  the 
attached  property.  So  modified,  the  judg- 
ment is  affirmed. 


[174]  •FRED  C.  FISHER  and  Charles  C.  CJohn,  on 
Behalf  of  Felix  Barcelon,  Plffs.  in  Err., 

V. 

COLONEL  DAVID  J.  BAKER,  JR.,  and  Cap- 
tain John  Doe  Thompson. 

(See  S.  C.  Reporter's  ed.  174-183.) 

Appeal — ^moot  question. 

1.  The  validity  of  the  action  of  the 
Philippine  authorities  in  suspending  the 
writ  of  habeas  corpus  is  a  moot  question, 
which  does  not  call  for  determination  by  the 
Supreme  Court  of  the  United  States  on 
writ  of  error,  where  the  suspension  was  re- 
voked on  the  day  when  copy  of  the  petition 
for  the  writ  of  error  was  served  on  op- 
posing counsel,  and  more  than  two  months 
before  the  writ  was  issued. 

Appeal— distinction  between  appeal  and  writ 
of  error. 

2.  Appeal,  and  not  writ  of  error,  is  the 
proper  method  of  obtaining  a  review  in  the 
Supreme  Court  of  the  United  States  of  a 
final  order  of  the  supreme  court  of  the  Phil- 
ippine Islands  in  a  habeas  corpus  case,  un- 
der the  act  of  July  1,  1902  (32  Stat,  at  L. 
chap.  13flJ»,  pp.  601.  605,  U.  8.  Comp.  Stat. 
Supp.  1905,  p.  154),  S  10,  providing  that 
ju(i;^nients  and  decreen  of  the  latter  court 
can  only  be  reviewed  "in  the  same  manner, 
un:ler  the  same  regulations,  and  by  the 
ssimc  procedure,  as  far  as  applicable,  as  the 

XoTK. — On  distinction  between  appeal  and 
writ  of  error — see  note  to  Miners'  Bank  v. 
I(v.i:.  13  L.  eJ.  U.  S.  867. 
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final  judgments  and  decrees  of  the  circuit 

courts." 

[No.  214.] 

Argued  October  9,  10,  1906.    Decided  Decca- 
ber  3,  1906. 

IN  ERROR  to  the  Supreme  Ooort  of  thi 
Philippine  Islands  to  review  a  denial 
of  an  application  for  a  writ  of  habeas  cor- 
pus.   Dismissed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Frederic  S.  Covdert  argued  the  eavM^ 
and,  with  Mr.  Howard  Thayer  Kingsbuiy, 
filed  briefs  for  plaintiffs  in  error. 

Solicitor  General  Hoyt  argued  the  camt 
and  filed  a  brief  for  defendants  in  error. 

Mr.    Chief   Justice    Fuller    delivered   the    j 
opinion  of  the  court: 

Application  for  the  writ  of  habeas  coi|mi 
was  made  to  the  supreme  court  of  the  Phil* 
ippine  Islands,  August  2,  1905,  on  behalf  of 
one  Barcelon,  seeking  to  be  discharged  froa 
alleged  illegal  detention  in  the  province  of 
Batangas.  An  order  to  show  cause  wm 
granted,  returnable  August  4,  to  which  n- 
turn  was  made,  the  cause  heard,  and  the  ap- 
plication denied  on  the  ground  that  the 
writ  of  habeas  corpus  had  been  suspended* 
and  *that  the  action  of  the  Philippine  aii-[11 
thorities  in  that  regard  was  not  open  to 
judicial  review. 

Petition  for  the  allowance  of  a  writ  of 
error  from  this  court,  dated  October  19,  and 
service  of  copy  thereof  acknowledged  by  re* 
spondents  the  same  day,  was  filed  Jannarj 
3,  1906,  and  the  writ  of  error  thereupon  at* 
lowed  and  issued  on  that  day. 

The  second  clause  of  §  9  of  article  1  of  tbe 
Constitution  of  the  United  States  proTidcet 
"The  privilege  of  the  writ  of  habeas  corpM 
shall  not  be  suspended,  unless  when,  in  cum 
of  rebellion  or  invasion,  the  public  tafelj 
may  require  it." 

The  7th  paragraph  of  §  6  of  the  act  of 
Congress  of  July  1,  1902  (32  Stat,  at  U 
chap.  1369,  pp.  601,  692),  reads:  <<That  tbo 
privilege  of  the  writ  of  habeas  corpus  shafl 
not  be  suspended,  unless  when.  In  cases  of 
rebellion,  insurrection,  or  invasion,  the  pub- 
lic safety  may  require  it;  in  either  of  wUck 
events  the  same  may  be  suspended  by  the 
President,  or  by  the  governor,  with  the  ap- 
proval of  the  Philippine  Oommisaion,  when- 
ever, during  such  period,  the  necessity  for 
such  suspension  shall  exist." 

The  record  discloses  that  on  January  31, 
1905,  the  Philippine  Commission  adopted  tht 
following  resolution: 

''Whereas  certain  organized  bands  of  k- 
drones  exist  in  the  provinces  of  GkTite  ud 
Batangas,  who  are  levying  forced  eofttribs- 


qttjTf  them,  under  com|mlsitm,  to  joip  their 
bdiuii,  tad  who  kill  or  niiiim  in  the  most 
Nitauvna  manner  those  i^bo  fail  to  respond 
to  ikm  umiawful  d^umtida,  and  are  there- 
fon  teml^ng  the  law -abiding  and  mofren- 
litv  IMO|il«  of  those  provincest ;  and 

"BTaerwia  these  bands  ha\^e,  in  several  in- 
rLiTp**^,  uttjij^ked  po!icfi  anii  constabulary  de- 
UfiuueQtSt  &i^d  are  in  open  insurre^'tion 
igitnit  tlie  eonstituted  authorittea;  and 

"WWrciLj  it  la  believed  that  these  bands 
hive  auiuenius  agents  and  confederates  Uv- 
m^  villiin  the  munieipalities  of  the  said 
proiiiieet;  and 

*'Whereaa»  because  of  the  foregoing  condi- 
^kiOMf  tbcft  exists  a  state  of  inset' urity  and 
Ivronam  among  the  people  which  makes  it 
impofiHihle  in  the  ordinary  way  to  conduct 
f] preliminary  ^itivestigations  before  justices 
^ttepettiOe  and  other  judicial  ot^ieers;^ 

^Smff  therefore,  be  it  resolved,  'That,  the 
I^Be  iiietj'  reqmTing  it,  the  civil  governor 
if  b&rebj  authorized  and  requested  to  atis- 
pcod  tJae  writ  of  habeas  corpus  in  the  prov- 
iaocs  oi  Cavite  a-n^i  Ba  tan  gas/' 

WherfupoD;   on    the   same   day,    the  civil 
IDftrof^r  issued  the  following  prodamation  i 
•Wheneaa  certain  orgiinijsed  bands   of  la- 
dr&iiM  exist  in  the  provinces  of  Cavite  sn<S 
BttUtigaat  who  tiro  levying  forced  eontribu- 
Upon  the  people s   who  frequently  re- 
them*  under  compulaionj  to  join  their 
and  who  kill  or  maim  in  the  most 
,  litlmiiA  manner  ihoae  who  fail  to  reipond 
to  thm  unlawful  demands,  and  are  there* 
fare  terrifying  the  law  abiding  and  inoJfen- 
mt  people  of  those  provinces;  and 

^1iVhere&s  these  bands  have^  in  several  in- 
■tuictd.  attacked  police  and  constabulary 
idA&luaentSj  and  are  in  open  insurrection 
t§mmi  the  constituted  authorities^  and  it  is 
Miff«d  that  the  said  bands  have  numerous 
•ItnU  and  confederates  living  wJtMn  the 
mimid|Mlitie^  of  the  said  provinces;  and 
''Wltreas,  beeause  of  the  foregoing  con- 
dhkoa,  there  exists  a  state  of  inseeutity 
ud  terrorism  amc^ng  the  people  which 
lMk»  it  impoaslhle  in  the  ordinary  way  to 
amdttct  preliminary  investigations  b«fore 
iisli^^i   of    the    peace    and    other   judicial 


"Is  the  interest  of  the  public  safety,  it  ii 
Itrebj  ordered  that  the  writ  of  haheis  cor- 
pu  IS  from  this  date  suspended  in  the 
P^riac^  of  Cavite  and  Batangas." 

Bat  we  moat  take  notice  of  the  fact  that 
n  October  19,  1D05,  the  civil  governor  is- 
mid  a  proclamation  revoking  that  of  Jan- 
tMTj  31,  1905,  as  follows; 

''Wheresas  the  ladrone  bands  which,  up  to 
i  repeat  date,  infected  the  provinces  of  Ca- 
ffte  aJid  Batangas,  have  been  practically  de- 
itejadr  and  the  members  thereof  killed  or 
JJ.  8. 


captured  or  have  anrrenderedt  to  that  th« 
necessity  for  the  eontiminnee  of  the  suspen- 
sion of  the  writ  of  habeas  corpus  in  the 
^aforesaid  provinces,  which  was  made  neccs-[l8ll 
sary  by  th@  conditions  therein  prevailing  on 
the  31st  day  of  January  last,  no  longer  ex- 
ists; 

'*Now,  therefore,  I,  t-uke  E.  Wright,  goT- 
emoT  general  of  the  Philippine  Islands^  being 
duly  authorized  and  empowered  thereto  by 
the  Philippine  Commission,  do  hereby  pro- 
claim the  revocation  of  the  suspension  of 
the  writ  of  habeas  corpus  in  the  provinces 
of  Cavite  and  Batangas  which  was  made  by 
me  on  the  31  at  day  of  January  last." 

This  proclamation  wiped  out  the  bnsis 
of  the  decision  sought  to  be  reviewed  on  the 
day  when  \he  copy  of  the  petition  for  writ 
of  error  was  served  on  opposing  counsel,  and 
more  than  two  mouths  before  the  writ  of 
error  was  issued*  Th«  question  ruled  i>y  the 
court  below,  and  solely  argued  before  us»  be- 
came, in  effect,  a  moot  question,  not  calling 
for  determination  here.  10 lis  v.  Green^  159 
U,  8.  651,  40  L.  ed.  292,  16  Sup.  Ct.  Rep, 
132, 

But  the  disposition  of  this  writ  of  error 
must  be  rested  on  another  ground. 

The  proceeding  is  in  habeas  corpus,  and  it 
a  civil,  and  not  a  criminalj  proceeding. 
Cross  V.  Burke,  146  U.  S.  82,  B8,  36  L.  ed.  896, 
898,  13  Sup.  Ct.  Rep.  22.  Section  10  of  the 
Philippine  act  of  July  1,  1902  (32  Stat  at 
L*  chap.  1309,  pp.  691^696,  U.  S.  Comp.  Stat 
Bupp,  1905,  p.  154),  provides: 

"That  the  Supreme  Court  of  the  United 
States  shall  have  jurisdiction  to  review,  re- 
vise, reverse,  modify,  or  affirm  the  final  judg- 
ments and  decrees  of  the  supreme  court  of  the 
Philippine  Islands  in  all  actions,  eases,  caus- 
es, and  proceedings  now  pending  t  tie  rein  or 
hereafter  determined  thereby  in  which  the 
Constitution  or  any  statute,  treaty^  title, 
right,  or  privilege  of  the  United  States  is 
involved,  or  in  causes  in  which  the  value  in 
controversy  exceeds  twenty-five  thousand 
dollarsj  or  in  which  the  title  or  posseasinn  of 
real  estate  exceeding  in  value  the  sum  of 
twenty- five  thousand  dollars,  to  be  ascer- 
tained by  the  oath  of  either  part^^  or  of 
other  competent  witnesses,  is  involved  or 
brought  in  question;  and  such  final  Judg- 
ments or  decrees  may  and  can  be  reviewed, 
revised,  reversed,  modified^  or  aHirmed  by 
said  Supreme  Court  of  the  United  States  *on[188] 
appeal  or  writ  of  error  by  the  party  ag- 
grieved^  in  the  same  manner^  under  the  aiime 
regxilations,  and  by  the  same  procetlure.  as 
far  as  applicable,  as  the  final  judgments  and 
decrees  of  the  circuit  courts  of  the  United 
Statea." 
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Final  orders  of  the  circuit  or  district 
courts  of  the  United  States  in  habeas  corpus 
can  only  be  reviewed  by  appeal,  and  not  by 
writ  of  error.  Re  Morriisey  (Morrissey  v. 
Perry)  137  U.  S.  157,  158,  34  L.  ed.  644,  645, 
11  Sup.  Ct.  Rep.  57;  Rice  v.  Ames,  180. U.  S. 
371,  373,  45  L.  ed.  577,  581,  21  Sup.  Ct.  Rep. 
406,  407.    In  the  latter  case  the  court  said: 

"Motion  is  made  to  dismiss  the  appeal 
upon  the  ground  that  there  is  no  provision 
of  law  allowing  an  appeal  in  this  class  of 
cases.  Prior  to  the  court  of  appeals  act  of 
1891,  provision  was  made  for  an  appeal  to 
the  circuit  court  in  habeas  corpus  cases 
'from  the  final  decision  of  any  court,  justice, 
or  judge  inferior  to  the  circuit  court'  (Rev. 
Stat.  §  763,  U.  S.  Ck>mp.  Stat.  1901,  p.  594) ; 
and  from  the  final  decision  of  such  circuit 
court  an  appeal  might  be  taken  to  tbis  court 
(Rev.  Stat.  §  764,  as  amended  March  3,  1885, 
chap.  353,  23  Stat,  at  L.  437,  U.  S.  Comp. 
Stat.   1901,  p.  595). 

"The  law  remained  in  this  condition  until 
the  court  of  appeals  act  of  March,  1891  [26 
Stat,  at  L.  828,  chap.  517,  U.  S.  Ck>mp.  Stat. 
1901,  p.  549],  was  passed,  the  5th  section  of 
which  permits  an  appeal  directly  from  the 
district  court  to  this  court  'in  any  case  in 
which  the  constitutionality  of  any  law  of 
the  United  States,  or  the  validity  or  con- 
struction of  any  treaty  made  under  its  au- 
thority, is  drawn  in  question.'  In  this  con- 
nection the  appellee  insists  that  an  appeal 
will  not  lie,  but  that  a  writ  of  error  is  the 
proper  remedy.  In  support  of  this  we  are 
cited  to  the  case  of  Bucklin  v.  United  States, 
159  U.  S.  680,  40  L.  ed.  304,  16  Sup.  Ct.  Rep. 
182,  in  which  the  appellant  was  convicted  of 
the  crime  of  perjury,  and  sought  a  review  of 
the  judgment  against  him  by  an  appeal, 
which  we  held  must  be  dismissed,  upon  the 
ground  that  criminal  cases  were  reviewable 
here  only  by  writ  of  error.  Obviously  that 
case  has  no  application  to  this,  since,  under 
the  prior  sections  of  the  Revised  Statutes, 
above  cited,  which  are  taken  from  the  act 
of  1842,  an  appeal  was  allowed  in  habeas 
corpus  cases.  The  observation  made  in  the 
Bucklin  Case  that  'there  was  no  purpose  by 
[188]  that  act  to  'abolish  the  general  distinction, 
at  common  law,  between  an  appeal  and  a 
writ  of  error,  may  be  supplemented  by  say-, 
ing  that  it  was  no  purpose  of  the  act  of 
1891  to  change  the  forms  of  remedies  there- 
tofore pursued.  Re  Lonnon,  150  U.  S.  393,  37 
L.  ed.  1120,  14  Sup.  Ct.  Rep.  123;  Nishimura 
Ekiu  V.  United  States,  142  U.  S.  651,  35  L. 
ed.  1146,  12  Sup.  Ct.  Rep.  336;  Gonzales  v. 
Cunningham.  164  U.  S.  612,  41  L.  ed.  572, 
17  Sup.  Ct.  Rep.  182." 

Writ  of  error  dismissed. 
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ST.    MARY'S    FRANCO-AMERICAN    PB- 
TROLEUM  COMPANY,  Plff.  in  Err^ 

V. 

STATE  OF  WEST  VIRGINIA. 

(See  S.  C.  Reporter's  ed.  183-192.)     . 

Constitutional  law— due  proceu.of  law— «^ 
pointing  state  auditor  to  accept  senriee 
upon  corporation. 

1.  A  domestic  corporation  whose  prin- 
cipal office  and  works  are  outside  the  state 
is  not  deprived  of  its  liberty  and  property 
without  due  process  of  law  by  W.  va.  Acts 
1905,  chap.  39,  requiring  every  fordlgn  and 
nonresident  domestic  corporation  to  appoint 
the  state  auditor  to  accept  service  of  proc* 
ess,  and  exacting  an  annual  fee  of  $10  for 
his  services,  although  the  prior  laws  left  it 
to  the  corporation  to  appoint  an  attorney 
for  that  purpose. 

Constitutional  law— equal  protection  of  tht 
laws— appointing  state  auditor  to  noocpt 
aenrice  upon  corporation. 

2.  The  equal  protection  of  the  laws  Is 
not  denied  to  a  domestic  corporation  wheat 
principal  office  and  works  are  outside  tht 
state,  by  W.  Va.  Acts  1905,  chap.  39.  requir- 
ing every  foreign  and  nonresident  domestic 
corporation  to  appoint  the  state  auditor  to 
accept  service  of  process,  and  exacting  an 
annual  fee  of  $10  for  his  services. 

[No.  98.] 

Submitted  November  6,  1906.    Decided  De- 
cember 3,  1906. 

IN  ERROR  to  the  Supreme  Court  of  Ap- 
peals of  the  State  of  West  Virginia  to 
review  a  judgment  awarding  a  peremptory 
writ  of  mandamus  to  compel  a  nonresident 
domestic  corporation  to  appoint  the  state 
auditor  to  accept  service  of  proceaa.  Al» 
firmed. 

Statement  by  Mr.  Chief  Justice  Fuller: 
This  is  a  writ  of  error  to  review  a  judg^ 
ment  of  the  supreme  court  of  appeals  of 
West  Virginia  awarding  a  peremptory  writ 
of  mandamus,  commanding  the  St.  Mary*! 
Franco-American  Petroleum.  Company,  bf 
power  of  attorney,  duly  executed,  acknowl- 
edged, and  filed  in  the  office  of  the  auditor 
for  the  state  of  West  Virginia,  "to  appoint 
said  auditor  and  his  succeasora  in  office,  at- 
torney in  fact  to  accept  service  of  process 
and  notice  in  this  state  for  said  St.  Mary's 
Franco -American  Petroleum  Company.  and[l 
by  the  same  instrument  to  declare  ita  eon- 
sent  that  service  of  any  process  or  notice 
in  this  state  on  said  attorney  in  fact,  or 

Note. — As  to  what  service  of  proceaa  it 
sufficient  to  constitute  due  process  of  law- 
see  note  to  Pinney  v.  Providence  Loan  4 
Invest.  Co.  50  UELA.  f77. 
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A«v9^t*iii^  thereof  indorsed  t hereon, 
le  <H{uiva1eut  for  all  purposed  to,  und 
In*  and  eonfl  tit  lite,  due  and  legal  aerv- 
•Of  epoQ  th«  said  St.  Mary's  Franco- Ameri- 
w&  PHrol#um  Company,  und  tlmt  the  pe- 
titiotMr  wcBVer  from  the  respondent  her 
cmU  ftboot  the  priJ&eeutiOQ  of  her  petition 
II  ikis  rourt  In  this  behalf  expc^nded/' 

li  ^ims  Bgrced  bj  the  parties  that  no  rule 
l»  ilow  a^use  need  be  issued  on  the  petition 
for  nuidttiQtis,  nor  any  ttlteruative  writ,  but 
tbAl  th«  petition  might  stand  aa  such  writ, 
■ad  the  c&se  be  determined  on  demurrer 
tbif«t0,  whidi  WBM  filed. 

The  petition,  among  other  tliinga,  averred 
Utt  tlie  St.  Mary '9  Compftny  was  ^*a  non- 
ffefidmt  doUM^tie  corporation,  organized, 
ifciittr«d,  exist  ingi  and  carrying  on  it  a  cor- 
ponl«  busin«?9s  under  and  by  virtue  of  the 
livt  of  the  state  of  West  Virgin  la  ^  but  hav- 
ing til  pnncipal  olBce  and  place  of  busmL^gs 
iad  tkvti  works  in  the  city  of  Limaj  in  the 
tU%€  of  Ohio-/'  that  the  corporation  "was 
or^miuzedt  and  now  exists  by  virtue  of  a 
diiit^  lulled  to  it  by  the  aceretary  of  state 
of  the  ^tiite  of  West  Virginia  on  the  ISth  day 
of  January,  1902 ;"  and  that  "on  the  17th  day 
«f  February,  lltO^itbe  baid  defendant  cor pora- 
hy  power  of  att^imey,  duly  and  legally 
ttecuted,  flted^  and  recorded,  appointed  one 
Whl  iL  0,  Dnwson,  a  resident  of  the  coua- 
If  ©f  Kanawha  in  the  state  of  West  Vir- 
to  accept  service  on  behalf  of  said 
voiit  and  as  a  person  upon  whom 
may  be  had  of  any  process  or  notice, 
iftd  to  maki!  returns  o^  ita  property  for  tax- 


[i,       M  the  time  the  company  was  incorporated 

'  1 1  of  chapter  53  of  the  state  Code  readt 
*"Where  the  le^slature  has  the  right  to 
liter  Of  repeal  the  charter  or  certificate  of 
iaroqjoratioo  heretofore  granted  to  any 
}«mt  stock  company;  or  to  alter  or  repeal 
W¥  law  relating  to  such  company,  nothing 
tnataiEied  in  this  cJiapter  shall  be  construed 
to  surrender  or  impair  such  right.  And  the 
Hgtt  tfl  hereby  reserved  to  the  legislature  to 

IHlfclter  any  charter  or  •certificate  of  incorpora- 
im  bcr^fter  granted  to  a  joint  stock  com- 
JAAjr,  tad  to  alter  or  repeal  any  law  appU- 

I  ttJkle  to  inch  company.  But  in  no  case  abaU 
each  alteration  or  repeal  atlect  the  right  of 
lit  creditors  of  the  company  to  have  its  ai- 
Kti  kppHed  to  the  discharge  of  lis  liabilitiee, 
or  Qt  its  stockholders  to  have  the  surplus, 
if  my,  which  may  remain  after  discharging 
ill  liahilitiea  and  the  expenses  of  winding 
ip  iti  affairs,  distributed  among  themselves 
ifl  pimportion  to  their  respective  interests/' 
Aod  S  ^  of  chapter  54: 
"Brery  such  corporation  having  its  prin- 
dpal  ofEee  or  place  of  business  in  this  state 
^il  within  thirty  days  after  organization, 
"^J  pwvT  of  attorney  duly  executed,  appoint 


some  person  reaiding  in  the  county  in  thii 
state  wherein  its  business  is  conducted^  to 
accept  service  on  behalf  of  said  corporation, 
and  upon  whom  servicte  may  be  had  of  any 
process  or  notice.,  and  to  make  such  return 
for  and  on  behalf  of  said  corporation  to  the 
assessor  of  the  county  or  district  wberein  its 
business  is  carried  on,  aa  la  required  by  the 
41at  section  of  the  2tJth  chapter  of  the  Code. 
Every  such  corporation  having  its  principal 
office  or  place  of  business  outside  this  atat« 
aball^  within  thirty  days  after  organiKing, 
by  power  of  attorney  duly  executed,  appoint 
donie  person  residing  in  this  state  to  ac- 
cept service  on  behalf  of  said  corpora tion, 
and  upon  whom  service  may  be  had  of  any  | 

process  or  notice,  and  to  make  return  of  tla 
property  in  thii  state  for  taxation  as  afore- 
said.  The  said  power  of  attorney  shall  be 
recorded  in  the  office  of  the  clerk  of  the 
county  I'ourt  of  the  county  in  which  the 
attorney  residcjs^  and  iiled  and  recorded  in  I 

the  office  of  the  secretary  of  state,  and  the 
admission  to  record  of  such  power  of  attor- 
ney shall  be  deemed  evidence  of  eoinplianee 
with  the  requirements  of  this  section.  Cor- 
porations heretofore  organized  may  comply 
with  said  requirements  at  any  time  withj^ 
three  niontha  after  the  passage  of  this  act. 
Any  corporation  failing  to  comply  with 
said  requirements  within  six  months  after 
the  passage  o(  this  act  shall  forfeit  not  less 
than  two  hundred  nor  mort  *than  five  htm- [186] 
dred  dollars,  and  shall,  tnoreover,  during  the 
continuance  of  such  failure,  be  deemed  a 
nonresident  of  this  state,  and  ita  property, 
real  and  personal,  shall  be  liable  to  attach- 
ment in  like  manner  aa  the  property  of  non- 
resident defendants  J  any  corporation  fallfng 
so  to  comply  within  twelve  months  after  the 
passage  of  this  act  shall,  by  rRason  of  such 
failure,  forfeit  its  charter  to  the  state,  and 
the  provisions  of  §  8,  chapter  ^0,  Acts  1685^ 
relative  to  notice  and  publication,  shall  ap- 
ply thereto." 

On  the  22d  day  of  February,  1905,  the 
legislature  of  West  Virginia  passed  an  act 
— <jliapter  30  of  the  Acts  of  1905 — which  is 
as  follovvs: 

"Sec*  L  The  auditor  of  this  state  shall  be, 
and  he  is  hereby  constituted,  the  attorney  in 
fact  for  and  on  behalf  of  every  foreign  cor- 
poration doing  business  in  this  state,  and  of 
eVery  nonresident  domestic  corporation. 
Every  such  corporation  shall,  by  power  of 
attorney,  duly  executed,  acknowledged,  and 
filed  in  the  auditor's  o1)|ce  of  this  state,  ap^ 
point  said  auditor  and  his  successora  in 
ofTice,  attorney  in  fact  to  accept  service  of 
process  and  notice  in  this  state  for  such  cor^ 
po rational  and  by  the  satne  instrument  it 
shall  declare  its  consent  that  service  of  any 
process  or  notice  in  this  state  on  said  attor- 
ney in  fact,  or  bis  acceptance  thereof  in- 
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dorsed  thereon,  shall  be  equivalent  for  all 
pnrp(,8es  to,  and  shall  be  and  constitute, 
dur'  and  lc';:al  service  iij>jn  siid  corporation. 

"Sec.  2.  Such  foreign  or  nonresident  do- 
mestic corporation  shall,  at  the  time  of 
taking  out  its  charter,  or  procuring  its  au- 
thority to  do  business  in  this  state,  as  the 
case  may  be,  pay  t-o  the  auditor  as  its  said 
attorney  $10  for  his  services  as  such  for  the 
then  current  year  ending  on  the  30th  day  of 
April  next  ensuing;  and  on  or  before  the  Ist 
day  of  May,  for  each  year,  such  corporation 
shall  pay  to  said  auditor  the  like  sum  of 
$10  for  his  services  as  such  attorney.  And 
all  such  corporations  as  have  heretofore  tak- 
en out  charters,  or  procured  authority  to  do 
business  in  this  state,  shall,  for  the  fiscal 
[187] year  ♦commencing  on  the  1st  day  of  May. 
1905,  pay  the  sum  of  $10  to  the  auditor  as 
the  fee  for  such  attorney  to  receive  service 
of  process,  and  annually  thereafter  a  like 
sum,  and  such  corporation  shall  not  be  re- 
quired to  pay  any  fee  to  the  person  who 
may  have  been  heretofore  appointed  its  at- 
torney to  receive  service  of  process.  All 
moneys  received  by  the  auditor  under  this 
chapter  shall  belong  to  the  state,  and  be  by 
him  immediately  paid  into  the  state  treas- 
ury. The  auditor  shall  keep  in  a  well  bound 
book  in  his  oiiice  a  true  and  accurate  ac- 
count of  all  moneys  so  received  and  paid 
over  to  him. 

"Sec.  3.  The  postoflice  address  of  such  cor- 
poration shall  be  filed  with  the  power  of  at- 
torney, and  tnere  shall  be  filed  with  the  au- 
ditor, from  time  to  time,  statements  oi  any 
changes  of  address  of  said  corporation.  Im- 
mediately after  bemg  served  with,  or  ac- 
cei>ting,  any  such  process  or  notice,  the  au- 
ditor «liall  make  and  file  with  said  i>ower  of 
attorney  a  copy  of  such  process  or  notice, 
with  a  note  thereon  indorsed  of  the  time 
of  service  or  acceptance,  as  the  case  may  be, 
and  transmit  such  process  or  notice  by  regis- 
tered mail  to  such  corporation  at  the  ad- 
dress last  furnished  as  aforesaid.  But  no 
such  process  or  notice  snail  be  served  on  the 
auditor  or  accepted  by  him  less  than  ten 
days  before  the  return  thereof. 

"Sec.  4.  In  addition  to  the  auditor,  any 
such  company  may  (U'si«:n;ite  any  other  per- 
son in  this  state  as  its  attorney  in  fact,  up- 
on wliom  service  of  process  or  u(jtice  may  be 
made  or  who  may  accept  such  service.  And, 
when  such  local  attorney  is  appointed,  proc- 
ess in  any  suit  or  proceeding  may  be  served 
on  him  to  the  same  eiTect  as  if  the  same 
were  served  on  the  auditor. 

"Sec.  5.  Failure  to  pay  the  attorney's  fee 
as  hereinbefore  required  shall  have  all  the 
force  and  effect,  and  subject  such  corpora- 
tion to  the  same  penalties  and  forfeiture-, 
as  are  or  may  be  prescribed  by  law  lor ' 
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failure  to  pay  the  licenie  tax  required  to  bo 
paid  by  such  corporation. 

"Sec.  6.  Any  corporation  failing  to  comply 
with  the  provisions  'of  this  act  in  so  far  ai[ll 
it  relates  to  the  appointment  of  the  auditor 
as  its  statutory  attorney,  within  ninety 
days  f/om  its  incorporation,  shall  forfeit 
$100  as  a  penalty  for  such  failure,  and  upon 
failure  to  pay  such  penalty,  the  charter  of 
such  corporation  shall  thereby  be  forfeited 
and  void." 

The  company  refused  to  comply  nith  the 
act,  and,  thereupon,  this  proceeding  was  in- 
stituted. 

Mr.  W.  E.  Chilton  submitted  the  cause  for 
plaintiff  in  error.  Messrs.  Giilton,  Mac- 
Corkle,  &  Chilton  were  on  the  brief: 

This  statute  is  justified  by  no  public  ne- 
cessity, and  is  clearly  that  kind  of  legisla- 
tion condemned  in  State  v.  Goodwill.  33  W. 
Va.  179,  0  L.R.A.  621,  25  Am.  St.  Rep.  863, 
10  S.  £.  285  as  sumptuary,  and  depriving  a 
person  of  his  rights  and  liberty  of  private 
contract. 

Mugler  V.  Kansas,  123  U.  S.  681,  31  L.  ed. 
210,  8  Sup.  a.  Rep.  273;  Williams  v.  Fears, 
179  U.  S.  274,  46  L.  ed.  188.  21  Sup.  a. 
Rep.  128;  People  v.  Gillson,  109  N.  Y.  389, 
4  Am.  St.  Rep.  465,  17  X.  E.  343. 

In  discussing  the  constitutionality  of  the 
statute  it  is  to  be  remembered  that  the 
question  is  to  be  determincMl,  not  by  what 
has  been  done  In  any  particular  instance 
but  by  what  may  be  done  under  and  by 
virtue  of  its  authority.  It  is  for  the  courts 
to  determine  what  is  *due  process  of  law.  or 
what  is  the  equal  protection  of  the  laws, 
and  not  for  the  legislature. 

People  ex  rel.  Tyroler  v.  Warden,  157  N. 
Y.  116,  43  L.R.A.  204,  68  Am.  St.  Rep.  763, 
51  N.  E.  1000;  Lawton  v.  Steele,  152  T.  S. 
133.  38  L.  ed.  385,  14  Sup.  Ct.  Rep.  499; 
Allgeyer  v.  Louisiana,  165  U.  S.  578.  41  L. 
ed.  832,  17  Sup.  a.  Rep.  427:  Yick  Wo  ▼. 
Hopkins,  118  U.  S.  356,  30  L.  ed.  220,  6  Sup. 
Ct.  Kep.  1064. 

Does  not  this  act,  then,  deprive  and  deny 
to  this  coriMiration  the  equal  protection  of 
the  laws? 

Cooley,  Const.  Lim.  6th  ed.  p.  4SI. 

Is  there  any  limitation  to  the  power  of 
a  state  in  dealing  with  its  own  corporatioo, 
if,  at  the  time  the  corporation  was  created, 
there  was  a  statute  of  the  ntate  reaerring  to 
the  lc;;islature  the  right  to  alter  or  repeal! 

Shields  v.  Ohio,  95  U.  S.  319,  24  L.  ed. 
357;  Lothrop  v.  Stedman,  42  Cbnn.  683,  IS 
Blatchf.  134,  Fed.  Cas.  No.  8,519. 

There  is  another  objection  to  this  Uw; 
that  is,  that   the  statute  fixes  a  tax 
this  corporation  for  a  private  purpow,  i 
not   for  a  public  purpose,  and  in  so  dofog 
deprives    this    corporation   of   its    property 
without  due  process  of  law. 

SOS  V.  1. 
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Bnimon,  14th  Amendment,  p.  160;  Cole  v. 
U  Grange,  113  U.  S.  1,  28  L.  ed.  896,  5  Sup. 
Ct  Rpp.  416:  Citizens'  Sav.  &  L.  Asso.  v. 
Tbpeka,  20  Wall.  665,  22  L.  ed.  461. 

Ilr.  Clarke  W.  May  submitted  the  cause 
for  defendant  in  error: 

The  inhibition  that  no  state  shall  deprive 
aaj  person  within  its  jurisdiction  of  the 
cqml  protection  of  the  laws  was  designed 
to  prevent  any  person  or  class  of  persons 
from  being  singled  out  as  a  special  sub- 
jeet  for  discrimination  and  hostile  legisla- 
tion. 

Pembina  Consol.  Silver  Min.  &  Mill.  Co. 
T.  Pennsylvania,  126  U.  S.  181,  31  L.  ed. 
ISO,  2  Inters.  Com.  Rep.  24,  8  Sup.  Ct.  Rep. 
737;  Brannon,  14th  Amendment,  323. 

It  only  requires  that  the  same  means  and 
methods  shall  apply  to  all  constituents  of  a 
dtat,  so  that  law  may  operate  equally  on 
•D  nmilarly  situated.  With  the  impotency 
of  the  law,  the  Constitution  has  no  concern. 

Kentucky  Railroad  Tax  Cases,  115  U.  S. 
S2L  29  L.  ed.  414,  6  Sup.  a.  Rep.  67;  Mo- 
We  County  v.  Kimball,  102  U.  S.  691,  26 
L  ed.  238;  Magoun  v.  Illinois  Trust  &  Sav. 
Btak,  170  U.  S.  283,  42  L.  ed.  1037,  18  Sup. 
a.  Rep.  594. 

The  West  Virginia  statute  is  clearly  not 
lepognant  to  the  provisions  of  the  14th 
Amendment  to  the  Constitution  of  the 
United  States. 

Wtters-Pierce  Oil  Co.  v.  Texas,  177  U.  S. 

43,  44  L.  ed.   663,   20   Sup.   a.   Rep.   518; 

Hooper  v.  California,    155   U.   S.   648,   652, 

^  L  ed.  297,  208,  5  Inters.  Com.  Rep.  610, 

15  Sui-  Ct.  Rep.  207;  Allfreyer  v.  Louisiana, 

1-'^  r  S.  579,  41  L.  ed.  832,*  17  Sup.  a.  Rep. 

427;  NVw  York  L.  Ins.  Co.  v.  Cravens,  178 

r  S.  389.  44  L.  ed.   1116,  20  Sup.  Ct.  Rep. 

9'52;  ly.uisville   &    X.   R.    Co.   v.   Kentucky, 

lv3  r.  S.  50.S.  AC)  L.  ed.  298,  22  Slip.  Ct.  Rep. 

9^:  Mi^^oiiri    P.    R.    Co.    V.    Mackey,    127    U. 

^.  2i'5.  32  L.  ed.  107,  8  Sup.  Q.  Rep.  1161; 

Tu::i^  V.  Lake  Erie  &  W.  R.  Co.  175  U.  S. 

^'^.  44   L.   ed.    192.   20    Sup.    Ct.    Rep.    130; 

M;- .uri    P.    R.    Co.    v.    Humes,    115    U.    S. 

•^li.   2!<    L.    ed.    4r.3,    ()    Sup.    Ct.    Rrp.    110; 

Pa-if,o  Exp.   Co.   V.   Seil)ert,    142   U.   S.   339, 

■■^^  L  ed.  1035.  3  Inters.  Com.   Rci).   810,   12 

•^up.  Ct.   Rep.   250:    Blnke   v.    Mc-CluM«r.    172 

r  S.  242.  43   L.  ed.  433,   19   Sup.  Ct.  Rep. 

I»V):  Majroun  v.  Illinois  Trust  &  Sav.  Bank, 

pupra:   Clark    v.    Titusville,    184   U.    S.    329, 

4i;  L.  ed.  569.  22  Slip.  Ct.  Rep.  3S2:  Narnm 

T.  VV'ilminorton  &  W.  R.  Co.  122  X.  C.  856,  40 

LRA.  415,  29   S.   E.   356:    American    Sujrar 

Ref.  Co.  V.  Louisiana,  179  U.  S.  89.  44  L.  ed. 

ice,  21   Sup.  a.   Rep.  43;   Central    I^an   & 

T.  Co.  V.  Campbell   Commission  Co.   173  U. 

6.  g4,  43  L.  ed.  623,  19  Sup.  Ct.  Rep.  346; 

Barbier  v.  Connolly.  113  U.  S.  27,  28  L.  ed. 

823,  5   Sup.   Ct.   Rep.    357;    Soon     Hin^'    v. 

Crowley,   113  U.   S.   703,  28  L.   ed.   1145,  5 

Z03  V.  B. 


Sup.  Ct.  Rep.  730;  Yick  Wo  v.  Hopkins,  118 
U.  S.  356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1004; 
Brannon,  14th  Amendment,  chap.  16. 

The  requirement  that  foreign  and  non- 
resident corporations  pay  to  the  auditor  for 
the  use  of  the  state  the  sum  of  $10  does 
not  vitiate  or  render  the  enactment  uncon- 
stitutional. 

Charlotte,  C.  &  A.  R.  Co.  v.  Gibbes,  142 
U.  S.  386,  35  L.  ed.  1051,  12  Sup.  a.  Rep. 
255;  New  York  ex  rel.  New  York  Electric 
Lines  Co.  v.  Squire,  145  U.  S.  175,  36  L.  cd. 
060,  12  Sup.  Ct.  Rep.  880. 

Mr.  Chief  Justice  Fuller  delivered  the  opin- 
ion  of  the   court: 

It  is  argued  that  the  act  of  February  22, 
1905,  is  invalid  under  the  14th  Amendment, 
in  that  it  deprives  the  company  of  liberty 
of  contract  and  property  without  due  proc- 
ess of  law,  and  denies  it  the  equal  protection 
of  the  laws.  But,  in  view  of  repeated  deci- 
sions of  this  court,  the  contention  is  with- 
out merit.  The 'state  had  the  clear  right  to 
regulate  its  own  creations,  and  a  fortiori, 
foreign  corporations  permitted  to  transact 
business  within  its  borders. 

In  tnis  instance  it  put  all  nonresident  do- 
mestic corporations,  which  elected  to  have 
their  places  of  business  and  works  outside 
of  the  state,  and  all  foreign  corporations 
coming  into  the  state,  on  the  same  footing 
in  respect  of  the  service  of  process,  and 
the  law  operated  on  all  these  alike. 

Such  a  classification  was  reasonable,  and 
not  open  to  constitutional  objection.  Orient 
Ins.  Co.  V.  Da^'gs,  172  l\  S.  557,  563,  43  L. 
ed.  552,  554,  19  Sup.  Ct.  Rep.  281;  Waters- 
Pierce  Oil  Co.  V.  Te.xas,  177  U.  S.  43,  44  L. 
ed.  603,  20  Sup.  Ct.  Rrp.  518;  Central  Loan 
&  T.  Co.  v.  Campbell  Commission  Co.  173  U. 
S.  84,  43  L.  ed.  623.  19  Sup.  Ct.  Rep.  346; 
National  Council  v.  State  Council,  203  U.  S. 
151,  ante,  132,  27  Suj).  (^t.  Rep.  40:  Xorth- 
vvestern  Xat.  L.  Ins.  Co.  v.  Ri^%'s,  2().i  T.  S. 
243,  post,  168.  27  Sup.  Ct.  Rep.  126;  Bran- 
non, 14th  Amendment,  chap.   16. 

It  is  true  that  the  prior  law  left  it  to 
the  corporation  to  appoint  an  attorney  to 
represent  it,  and  that  the  act  of  February, 
1905,  chanjzed  this  so  as  to  make  the  auditor 
such  attorney,  hut  this,  at  the  most,  was  no 
more  than  an  amendment  as  to  the  appoint- 
ment of  an  a^'ent.  and  when  the  St.  .Mary's 
Company  accepted  its  charter  it  did  so  sub- 
ject to  the  ri«;ht  of  amendment.  And  we 
ajjree  with  the  state  court  tiiat  the  *re(piire-[192] 
nient  of  the  payment  of  $U)  to  the  auditor 
for  the  use  of  the  state  does  not  amount  to  a 
takin«^  of  property  without  due  process,  or 
an  unjust  discrimination.  Cliarlotte,  C.  & 
A.  R.  Co.  V.  (Jibbes,  142  V.  S.  386,  35  L.  ed. 
1051,  12  Sup.  Ct.  Hep.  255:  Xew  York  ex 
rcl.  New   York  Electric  Lines  Co.  v.  Squire, 
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145  U.  S.  175,  36  L.  ed.  666,  12  Sup.  Ct.  Rep. 
880.     If  the  act  is  valid,  that  is. 

The  objections  going  to  the  expediency  or 
the  hardships  and  injustice  of  the  act,  and 
its  alleged  inconsistency  with  the  state  Con- 
stitution and  laws,  are  matters  with  which 
we  have  nothing  to  do  on  this  writ  of  error, 
and  the  question  whether  the  provision  that 
the  corporation  shall  not  be  required  to  pay 
any  fee  to  anyone  theretofore  appointed  an 
attorney  is  invalid  or  not  requires  no  consid- 
eration on  this  record. 

Judgment  affirmed. 


GEORGE  A.  PETTIBONE,  Appt., 

V. 

JASPER  C.  NICHOLS,  Sheriff. 
(See  S.  C.  Reporter's  ed.  192-221.) 

Extradition — ^fugitives  from  justice. 

1.  Independent  proof,  apart  from  the 
requisition  papers,  that  the  accused  was  a 
fugitive  from  justice,  need  not  be  demand- 
ed by  the  governor  of  the  surrendering  state 
before  issuing  his  warrant  of  arrest  in  ex- 
tradition proceedings. 

Extradition — right  to  hearing  before  depor- 
tation. 

2.  Arranging  and  carrying  out  the  ar- 
rest and  deportation  of  the  accused  so  as  to 
leave  him  no  opportunity  to  prove  before 
the  governor  of  the  surrendering  state  that 
he  was  not  a  fugitive  from  justice,  or  to  ap- 
peal to  some  court  of  that  state  to  prevent 
his  illegal  deportation,  does  not  violate  the 
provisions  of  U.  S.  Const,  art.  f,  §  2,  or  U. 
S.  Rev.  Stat.  §  5278,  U.  S.  Comp.  Stat.  1901, 
p.  3597.  relating  to  extradition  proceedings. 
Habeas    corpua — in   Federal    courts — review 

of  extradition  proceedings. 

3.  A  person  held  in  actual  custody  by  a 
state  for  trial  in  one  of  its  courts  under  an 
indictment  for  a  crime  against  its  laws  will 
not  be  released  on  habeas  corpus  by  a  Fed- 
eral circuit  court  because  the  methods  by 
which  his  personal  presence  in  the  state 
was  secured   may  have  violated  the  provi- 


NoTE. — As  to  what  papers  are  necessary 
to  obtain  the  surrender  of  a  fugitive  from 
another  state — see  note  to  Ex  parte  Hart, 
28  L.R.A.  801. 

As  to  who  are  fugitives  from  justice  un- 
der extradition  laws — see  notes  to  Re 
Strauss,  63  C.  C.  A.  104;  Cook  v.  Hart,  36 
L.  ed.  U.  S.  934,  and  State  v.  Hall,  28  L. 
R.A.  289. 

As  to  abduction  or  wilfully  bringing  of 
criminal  into  jurisdiction  as  a  defense  to 
prosecution — see  note  to  Kingen  v.  Kelley, 
15  L.R.A.  177. 

As  to  scope  of  review  on  habeas  corpus  to 
procure  release  of  persons  sought  to  he  ex- 
tradited—soo  notes  to  Bruce  v.  Rayner,  62 
C.  C.  A.  5{M\:  and  Oieiza  y  Cortes  v.  Jacobus, 
34  L.  ed.  U.  S.  464. 
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sions  of  U.  S.  Const,  art.  4«  §  2,  or  C.  SL 
Rev.  SUt.  §  5278,  relating  to  extrmditioo 
proceedinga. 

[No.  249.1 

Argued  October  10,   11,  1906.     Decided  Dt- 
cember  3,  1906. 

APPEAL  from  the  Circuit  Court  of  tbt 
United  SUtes  for  the  District  of  Idaho 
to  review  a  judgment  refusing  to  discharge, 
on  habeas  corpus,  a  person  held  in  custody 
to  await  a  trial  for  murder,  because  of  the 
methods  by  which  his  personal  presence  ii 
the  state  was  secured.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edmund  F.  Sichardson  and  Oar- 
ence  S.  Darrow  argued  the  cause,  and,  witk 
Mr.  John  H.  Murphy,  filed  a  brief  for  ap- 
pellant : 

No  man  in  this  country  is  so  high  that 
he  is  above  the  law.  No  officer  of  the  law 
may  set  that  law  at  defiance  with  impmiitj. 
All  the  officers  of  the  government,  from  tht 
highest  to  the  lowest,  are  creatures  of  tht 
law  and  are  bound  to  obey  it. 

United  States  v.  Lee,  106  U.  S.  196-2Sn» 
27  L.  ed.  171-182.  1  Sup.  a.  Rep.  240; 
Burton  v.  United  States,  202  U.  S.  344,  SO 
L.  ed.  1057,  26  Sup.  Ct.  Rep.  688. 

Jurisdiction  of  the  subject-matter  in  a 
court  is  one  thing;  jurisdiction  of  a  yenam 
in  any  wise  related  to  that  subject -matter 
is  quite  another. 

Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed. 
565. 

A  conspiracy  is  defined  to  be  **the  cor- 
rupt agreeing  together  of  two  or  more  per- 
sons to  do,  by  concerted  action,  aomethiaf 
unlawful,  either  as  a  means  or  an  end.** 

2  Bishop,  Crim.  Law,  {171. 

No  provision  of  law  exists  for  the  extra- 
dition of  one  who  is  charged  to  have  cos- 
structively  committed  an  offense,  in  a  state 
in  which  he  was  not  present.  The  Oq«- 
stitution  and  the  law  guards  even  an  of- 
fender in  such  a  case  as  that  against  extra- 
dition. 

State  V.  Hall,  115  N.  C.  811,  28  ULA. 
289,  44  Am.  St.  Rep.  501,  20  S.  E.  729. 

This  arrest,  and  the  juriadiction  orer  tte 
person  which  attached  by  reason  of  the  ar- 
rest, is  in  violation  of  the  6th  AmendmcHft 
to  the  Constitution  of  the  United  State% 
which  provides  that  no  person  ahall  be  dr 
prived  of  liberty  without  due  proceaa  of  law. 

3  Words  &  Phrases  Judicially  DeilMi 
pp.  2227  et  seq.;  Davidson  t.  New  Orltaai, 
96  U.  S.  97,  104,  24  L.  ed.  616.  610:  Ib- 
souri  P.  R.  Co.  v.  Humes,  115  U.  &  SIK 
519,  29  L.  ed.  463^65,  6  Sup.  Ct.  Rep.  110; 
llolden  V.  Hardy,  169  U.  S.  366,  42  L.  «i 
780,  18  Sup.  a.  Rep.  383;  SUte  ex  iiL 
Wyatt  ▼.  Ashbrook,  154  Mo.  375,  48  ULA. 
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S05.  n  Am.  St.  Rep.  765,  65  S.  W.  527; 
Ptopk  T.  Adirondack  R.  Go.  160  N.  Y.  225, 
M  K.  E.  689;  State  v.  Hammer,  116  Iowa, 
S4,  »  N.  W.  1083;  Jenkins  t.  Ballantyne, 
8  Utah,  245,  16  LJLA.  689,  30  Pac.  760. 

Tbe  arrest  and  detention  of  these  prison- 
tn  is  in  direct  violation  of  clause  2  of  {  2 
of  art.  4,  of  the  Oonstitution  of  the  United 
Sutes,  and  §  5278  of  the  Revised  Statutes 
(U  &  Comp.  Stat.  1901,  p.  3597),  made  in 
pnnaaiioe  thereof. 

Kentncky  ▼.  Denni8on,-24  How.  6&-110,  16 
L  ed.  717-730;  People  ex  rel.  Corkran  v. 
Hratt,  172  N.  Y.  176,  60  LJIA.  774,  92  Am. 
St.  Rep.  706,  64  N.  E.  825,  188  U.  S.  691- 
711  47  L.  ed.  657-662,  23  Sup.  a.  Rep.  456; 
MoBsey  t.  Clough,  196  U.  S.  364,  49  L.  ed. 
S15, 25  Svp.  Ct.  Rep.  282;  Tennessee  t.  Jack- 
•oa,  1  LJLA.  370,  36  Fed.  258. 

No  lawful  thing  founded  upon  a  wrongful 
•et  can  be  supported. 

Ikley  V.  Nichols,  12  Pick.  270,  22  Am 
Dee.  425;  Luttin  v.  Benin,  11  Mod.  50. 

The  employment  of  any  subterfuge, 
sehcne,  enterprise,  pretense,  or  design  by 
which  defendant  is  brought  into  the  state 
for  the  purpose  of  arresting  him  must  fail, 
vnleas  warranted  by  the  b&ws  of  the  land. 
Iliis  is  familiar  law.  The  question  does  not 
dqwnd  upon  the  honest  conviction  of  the 
pcrsoBB  engaged  in  the  project,  but  upon 
the  legaJity  of  the  act. 

Smith  V.  Meyers,  1  Thomp.  &  C.  665;  Re 
Ugrave,  45  How.  Pr.  301 ;  2  Wharton,  Confl. 
L  I  849  and  note;  Re  Allenj  13  Blatchf.  271, 
Fed.  Gas.  No.  208;  Hooper  v.  Lane,  6  H.  L. 
Ou.  443;  Hill  v.  Goodrich,  32  Conn.  588;  Re 
Robinson,  29  Neb.  135,  8  LJLA.  398,  26 
Am.  St.  Rep.  378,  45  N.  W.  267;  Re  Walker, 
<1  Neb.  803;  Compton  v.  Wilder,  40  Ohio 
8t.  130;  Adrianoe  v.  Lagrave,  59  N.  Y.  110, 
17  Am.  Rep.  317;  Browning  v.  Abrams,  51 
How.  Pr.  173;  Kendall  v.  Aleshire,  28  Neb. 
707.  26  Am.  St.  Rep.  367,  45  N.  W.  167. 

Tbe  only  lawful  method  by  which  the 
bodies  of  these  defendants  could  have  been 
•hiained  within  the  jurisdiction  of  the  state 
of  Idaho  was  by  virtue  of  {  5278  of  the 
RrriMd  Statutes  of  the  United  States, 
■ade  imder  and  pursuant  to  clause  2,  {  2, 
ef  art.  4  of  the  Constitution. 

Useellcs  v.  Georgia,  148  U.  S.  537,  37  L. 
cd.  549,  13  Sup.  a.  Rep.  687;  Re  Cook,  49 
Fed.  833. 

la  Ex  parte  Reggel,  114  U.  S.  642,  29 
L  ed.  250,  5  Sup.  Ct.  Rep.  1148,  this  court 
held  that  a  defendant  in  extradition  had 
the  right  to  insist  upon  proof  that  he  was 
within  the  demanding  state  at  the  time  he 
k  allied  to  have  committed  a  crime 
charged,  and  subsequently  withdrew  from 
ker  jurisdiction,  so  that  he  could  not  be 
nthed  by  her  criminal  process. 
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The  14th  Amendment  forbids  any  arbl* 
trary  deprivation  of  liberty. 

Re  Converse,  137  U.  S.  624-632,  34  L.  ed. 
796-799,  11  Sup.  Ct.  Rep.  191;  Hodgson  v. 
Vermont,  168  U.  S.  262-273,  42  L.  ed.  461- 
464,  18  Sup.  Ct.  Rep.  80. 

The  question  is  one  arising  under  the  Con- 
stitution and  laws  of  the  United  States,  and 
the  prisoners  have  the  right  to  the  inde- 
pendent judgment  of  the  Federal  courts 
upon  the  subject  of  their  detention.  The 
Federal  courts  have  sometimes  required  the 
prisoner  to  await  the  action  of  the  state 
courts,  upon  the  theory  that  the  state 
courts  were  as  likely  to  administer  the  law 
as  were  the  courts  of  the  United  States; 
and  they  have  sometimes  withheld  relief 
on  writs  of  habeas  corpus,  and  required  de- 
fendants, who  were  convicted,  to  sue  out 
writs  of  error;  but  they  have  never  denied 
the  authority  of  the  Federal  courts  in  the 
premises. 

Robb  V.  Connolly,  111  U.  S.  624,  28  L.  ed. 
542,  4  Sup.  CI.  Rep.  544;  Roberts  v.  Reilly, 
116  U.  S.  80,  29  L.  ed.  544,  6  Sup.  a.  Rep. 
291;  Bruce  v.  Rayner,  62  C.  C.  A.  501,  124 
Fed.  481;  Ex  parte  Hart,  28  L.R.A.  801,  U 
C.  C..A.  165,  26  U.  S.  App.  22,  63  Fed.  249; 
Re  Roberts,  24  Fed.  132;  Ex  parte  Brown, 
28  Fed.  653;  Ex  parte  Morgan,  20  Fed.  298; 
Ex  parte  RoU),  9  Sawy.  568,  19  Fed.  26; 
Re  Doo  Woon,  9  Sawy.  417,  18  Fed,  898; 
Ex  parte  McKean,  3  Hughes,  23,  Fed.  Caa. 
No.  8,848. 

We  are  without  any  manner  of  remedy, 
in  any  way,  shape,  or  form,  except  in  this 
tribunal;  and,  under  the  circumstances  of 
this  case,  the  time  to  take  jurisdiction  is 
now.  The  circumstances  warrant  it,  and 
the  decisions  of  this  court  uphold  it. 

Allen  V.  Georgia,  166  U.  S.  138,  41  L.  ed. 
949,  17  Sup.  Ct.  Rep.  525;  Whitten  v.  Tom- 
linson,  160  U.  S.  231,  40  L.  ed.  406,  16  Sup. 
a.  Rep.  297. 

We  know  that  habeas  corpus  cannot  usurp 
the  functions  of  a  writ  of  error,  but  habeas 
corpus  is  pre-eminently  the  writ  on  which 
to  test  jurisdiction,  not  error  within. juris- 
diction. A  fatal  defect  in  jurisdiction  itself 
is  the  question  presented  by  this  record. 

Felts  V.  Murphy,  201  U.  S.  123,  50  L.  ed. 
689,  26  Sup.  Ct.  Rep.  366;  Valentina  v.  Mer- 
cer, 201  U.  S.  131,  60  L.  ed.  693,  26  Sup.  Ct. 
Rep.  368;  Whitney  v.  Dick,  202  U.  S.  132, 
50  L.  ed.  963,  26  Sup.  Ct.  Rep.  684;  Re 
Wood  (Wood  V.  Brush)  140  U.  S.  278,  35 
L.  ed.  505,  11  Sup.  Ct.  Rep.  738. 

Whatever  the  usual  rule  may  be,  it  has 
recently  been  held  that  special  circumstances 
authorize  a  departure  from  it. 

Re  Lincoln,  202  U.  S.  178,  50  L.  ed.  984, 
26  Sup.  Ct.  Rep.  602. 
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.^fr.  James  H.  Hawley  arpiod  the  cause, 
and.  with  Mr,  W.  E.  Borah,  filed  a  brief  for 
appellee: 

Tliore  is  no  rijjht  of  asylum  in  a  sister 
stato  by  one  who  commits  a  crime  against 
the  laws  of  a  state,  either  while  personally 
on  it«  soil  or  while  in  a  foreign  jurisdic- 
tion, and  acting  through  some  other  agency 
or  medium. 

^fahon  V.  Justice.  127  U.  S.  716,  32  L.  ed. 
288,  8  Sup.  Ct.  Rep.  1204;  Tjiscelles  v. 
Ccorgia,  148  U.  S.  543,  37  L.  ed.  551,  13  Sup. 
a.  Rep.  C87:  Ker  v.  Illinois,  119  U.  S.  436, 
30  L.  ed.  421,  7  Sup.  Ct.  Rop.  225;  Re  Moore, 
75  Fed.  824. 

This  court  will  not  interfere  to  relieve 
persons  who  have  l>een  arrested  and  taken 
by  violence  from  the  territory  of  one  state 
to  that  of  another,  where  they  are  held  un- 
der process  legally  is.suod  from  the  courts 
of  the  latter  state.  The  question  of  the  ap- 
plicability of  this  doctrine  to  a  particular 
case  is  as  much  within  the  province  of  a 
state  court  as  a  question  of  common  law  or 
01  the  law  of  nations,  as  it  is  of  the  courts 
of  the  United  States. 

Mahon  v.  Justice,  and  Ker  t.  Illinois, 
supra. 

The  question  as  to  how  the  accused  per- 
son has  come  within  the  state  wherein  the 
crime  was  committed  cannot  be  inquired 
into  by  the  courts  of  >^uch  state.  It  is  not 
a  cause  of  exemption  from  j>rosecution  for 
a  crime  that  the  accused  was  illegally  ar- 
rested or  luilawfully  brought  within  the 
jurisdiction. 

13  K:ic.  I^iw  &  Vtoc.  p.  J)0;  12  Am.  &  Eng. 
Enc.  Law,  p.  607;  Church.  Habeas  Corpus, 
401;  Ex  parte  Ker.  18  K«h1.  107;  Kx  parte 
Barker,  87  Ala.  4,  13  Am.  r>t.  Rep.  17,  6 
So.  7;  State  v.  Smith,  1  Bail.  L.  283,  19  Am. 
IVc.  079;  State  v.  Ross.  21  Iowa,  467;  Dows's 
Case,  18  Pa.  37:  Cook  v.  Hart,  146  U.  S.  183, 
30  L.  ed.  9.34,  13  Sup.  Ct.  Rep.  40;  Re  John- 
son, 107  U.  S.  120,  42  L.  ed.  103,  17  Sup.  a. 
Rep.  735. 

No  case  is  here  presented  that  can  prop- 
erly be  said  to  come  within  the  exception  to 
the  prohibition  ct>i)tained  in  S  7.'>3  of  the 
Revised  Statutes  of  the  United  States  (U. 
S.  Conip.  Stat.  1901,  p.  592),  or  which  will 
authorize  the  issuance  of  the  writ  by  a 
United   States  court. 

Ker  V.  Illinois,  119  U.  S.  436-442,  444,  30 
L.  ed.  421-125.  7  Sup.  Ct.  Rep.  225;  State 
V.  Brewster,  7  Vt.  US;  I)ows*8  Case,  supra; 
Re  Miles,  52  Vt.  009;  Malion  v.  Justice,  127 
U.  S.  707-712.  ,32  L.  ed.  2^.5-287,  8  Sup.  a. 
Rep.  1204:  Re  Mahon.  34  Fed.  525. 

There  is  no  li'iiitation  or  restriction  upon 
the  crime   for  which  a   iiian   may  be  extra 
dit<Hl  in  interstate  extradition:  tliat  duty  is 
equally    imperative   as    to    all    crimes,    and 
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no  right  of  return  is  provided  for  or 
sarily  implied. 

2  Moore,  Extradition,  H  643.  644;  Nev 
Jersey  v.  Noyes,  Fed.  Caa.  Xo.  10.104;  Haa 
V.  State,  4  Tex.  App.  645;  Harland  v.  Wash- 
ington, 3  Wash.  Terr.  153,  13  Pac.  463; 
Dows's  Case,  supra;  State  ex  rel.  Brown  v. 
Stewart,  60  Wis.  587.  50  Am.  Rep.  388,  19 
N.  W.  429;  Ex  parte  Barker,  supra:  William 
V.  Weber,  1  Colo.  App.  191,  28  Pac.  21; 
State  V.  Brewster,  7  Vt.  120:  Adriance  v. 
Ugrave.  59  N.  Y.  110.  17  Am.  Rep.  317; 
United  States  v.  Caldwell.  8  Blatchf.  138, 
Fed.  Cas.  No.  14,707;  United  States  v.  Uw- 
rence,  13  Blatchf.  299.  Fed.  Cas.  \o.  15->73; 
Pi'ople  V.  Rowe,  4  Park.  Crim.  Rep.  253; 
Re  Miles,  supra:  Mahon  v.  .hKtice.  127  U. 
S.  700,  32  L.  ed.  283,  8  Sup.  a.  Rep.  1204. 

The  court  will  not  inquire  into  the  legal- 
ity of  arrest.  That  the  accused  is  in  court 
is  sufTicient  to  require  him  to  an^wrr  the 
indictment  against  him. 

12  Am.  &  Eng.  Enc.  Law,  p.  598:  Ez 
parte  Scott,  9  Barn.  &  C.  446;  Ker  v.  lUi- 
nf>is,  119  U.  S.  436,  442,  444,  30  L.  ed.  421- 
425.  7  Sup.  a.  Rep.  225;  State  v.  Kealy.  » 
Iowa,  94,  56  N.  W.  283:  State  v.  Patterson, 
110  Mo.  505,  22  S.  W.  096;  Mahon  v.  Justice, 
State  v.  Smith,  New  Jersey  v.  Xoy»»s.  Kx 
parte  Barker,  State  v.  Rosa,  and  Dowi't 
Case,  supra. 

Irrespective  of  the  methods  pursued  in 
securing  the  i)erson  wanted  after  the  requiai' 
tion  has  lH»en  honored,  and  the  prisoner  is 
within  the  jurisdiction  of  the  demanding 
state,  complaint  comes  too  late  when  relief 
is  asked  for  in  the  courts  of  the  demanding 
state,  questioning  the  regularity  of  the  pro- 
ceedings. 

Mahon  v.  Justice,  supra. 

And,  when  that  has  happened,  no  Federal 
question  remains. 

Re  Cook,  49  Fed.  841,  146  U.  S.  183.  36 
L.  ed.  934,  13  Sup.  a.  Rep.  40. 

The  fact  of  the  governor  of  either  state 
having  acteil  wrongfully  or  in  colluaion  ii 
not  material. 

People  V.  Pratt.  78  Cal.  349,  20  Pae.  731. 

Mr.  JusticH*  Harlan  delivered  the  opinioB 
of  the  court: 

This  is  an  appeal  from  a  judgment  of  tha 
circuit  court  of  the  United  State*  for  thm 
ilistrict  of  Idaho,  refusing,  upon  habeas  eoT' 
pus.  to  discharge  the  appellant,  who  alleged 
that  he  was  held  in  custody  by  the  sherif 
of  Canyon  county,  in  that  state,  in  viola- 
titm  of  the  Constitution  and  laws  of  thi 
Inited  States. 

It  appears  that  on  the  12th  day  of  febra- 
ary,  190(»,  a  criminal  complaint  verified  hf 
the  oath  of  the  prosecuting  attorney  of  that 
count y  and  chargins  Pettibone  with  havi^ 
murdered    Frank   Steunenberg  at   Cal  In-ell, 
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Pbttiboni  ▼.  Nichols. 
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Uaira,  on  th«  SOtli  day  of  December,  1905, 
WIS  filed  in  th«  office  of  the  probate  judge. 
Thereapoa,  a  warrant  of  arrest  based  upon 
that  complaint  having  been  issued,  appb'ca- 
tioA  WSJ  made  to  the  governor  of  Idaho  for 
s  requisition  upon  th^  governor  of  Ck>lorado 
(is  which  state  the  accused  was  alleged  then 
to  be)  for  the  arrest  of  Pettibone,  and  hlH 
^tircry  to  the  agent  of  Idaho,  to  be  con- 
nyed  to  the  latter  stat3  and  there  dealt 
with  in  seeordance  with  law.  The  papers 
OB  which  the  governor  of  Idaho  based  his 
requisition  distinctly  charged  that  Pettibone 
wsi  in  that  state  at  the  time  Steunenberg 
WIS  murder^  and  was  a  fugitive  from  its 
jiBtioe. 

A  requisition  by  the  governor  of  Idaho 
WIS  aocordingly  issued  and  was  duly  hon- 
ored by  the  governor  of  Colorado,  who  is- 
•«d  s  warrant  commanding  the  arrest  of 
Pettibone  and  his  delivery  to  the  author- 
izeJ  agent  of  Idaho,  to  be  convcy3d  to  the 
ktter  state.  Pettibone  was  arrested  under 
that  warrant  and  carried  to  Idaho  by  its 
i^t,  and  was  there  delivered  by  orde^  of 
the  probate  judge  into  the  custody  of  the 
(IMlwirden  *of  the  state  penitentiary,  the  jail 
9i  the  county  being  deemed  at  that  time  an 
nfit  place. 

On  the  23a  day  of  February,  1906,  Petti- 
booe  sued  out  a  writ  of  habeas  corpus  from 
the  rapreine  court  of  Idaho.  The  warden 
Blade  a  return,  stating  the  circumstances 
Bsder  which  the  accused  came  into  his  cus* 
todj,  snd  also  that  the  charge  against  Pettl- 
boae  waa  then  under  investigation  by  the 
grand  jury.  To  this  return  the  accused 
■ade  an  answar  embodying  the  same  mat- 
ters as  were  alleged  in  the  application  for 
the  writ  of  habeas  corpus,  and  charging,  in 
■ttbstanee,  that  his  presence  in  Idaho  had 
been  procured  by  connivance,  conspiracy, 
sad  fraud  on  the  part  of  the  exscutive  offi- 
fiTs  of  Idaho,  and  that  his  detention  was 
is  violation  of  the  provisions  of  the  Const! - 
tutioa  of  the  United  States  and  of  the  act 
of  Congress  relating  to  fugitives  from  jus- 
tice. 

Subsequently,  March  7th,  1906,  the  grand 
jury  returned  an  indictment  against  Petti- 
bone, William  D.  Haywood,  Charles  H.  Moy- 
cr.  snd  John  L.  Sinipkins,  charging  them 
with  the  murder  of  Steunenberg  on  the  30th 
of  December,  1905,  at  Caldwell,  Idaho.  Hav- 
ing been  arrested  and  being  in  custody  undsr 
that  indictment,  the  officer  holding  Petti- 
booe  made  an  amended  return  stating  the 
fact  of  the  above  indictment,  and  that  he 
was  then  held  under  a  bench  warrant  based 


At  the  hearing  before  the  supreme  court 
ef  the  state  the  officers  having  Pettibone  in 
costody  mored  to  strike  from  the  answer  of 
ttr)  aetSBsd  all  allegations  relating  to  the 
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manner  and  method  of  obtaining  his  pres- 
ence within  the  state.  That  motion  was 
sustained  March  12th,  1906,  and  the  prisoner 
was  remanded  to  await  his  trial  under  the 
above  indictment.  The  supreme  court  of 
Idaho  held  th?  action  of  the  governor  of 
Colorado  to  be  at  least  quasi  Judicial  and, 
in  effect,  a  determination  that  Pettibone 
was  charged  with  the  commission  of  a  crime 
in  the  former  state  and  was  a  fugitive  from 
its  justice;  that,  after  the  prisoner  cam*? 
within  the  jurisdiction  of  the  demanding 
state,  he  could  not  raise  in  its  courts  the 
question  whether  he  was  or  had  been,  as  s 
matter  of  fact,  a  fugitive  from  *the  justice[105] 
of  that  state;  that  the  courts  of  laaho  had 
no  jurisdiction  to  inquire  into  the  acts  or 
motives  of  the  executive  of  the  state  deliver- 
ing the  prisoner;  that  "one  who  commits 
a  crime  against  the  laws  of  a  state,  whether 
committed  by  him  while  in  person  on  its 
soU,  or  absent  in  a  foreign  jurisdictionj  and 
acting  through  some  other  agency  or  medi- 
um, has  no  vested  right  of  asylum  in  a  sis- 
ter state,"  and  the  fact  ''that  a  wrong  is 
committed  against  him  in  the  manner  or 
method  pursued  in  subjecting  his  person  to 
the  jurisdiction  of  the  complaining  state,  and 
that  such  wrong  is  redressible  either  in  the 
civil  or  criminal  courts,  can  constitute  no 
legal  or  just  reason  why  he  himself  should 
not  answer  the  charge  against  him  when 
brought  before  the  proper  tribunal."  Ex 
parte  Moyer,  85  Pac.  897;  Ex  parte  Petti- 
bone, 86  Pac.  902. 

From  the  judgment  of  the  supreme  court 
of  Idaho  a  writ  of  error  was  prosecuted  to 
this  court.  That  case  is  No.  265  on  the 
docket  of  the  present  term,  but  the  record 
has  not  been  printed.  But  the  parties  agree 
that  the  same  questions  are  presented  on 
this  appeal  as  arise  in  that  case,  and  aa  this 
case  is  one  of  urgency  in  the  affairs  of  a 
state,  we  have  acceded  to  the  request  thnt 
they  may  be  argued  and  determinad  on  this 
appeal. 

On  the  15th  of  March,  1906,  after  the  final 
judgment  in  the  supreme  court  of  Idaho, 
Pettibone  made  application  to  the  circuit 
court  of  th-3  United  States,  sitting  in  Idaho, 
for  a  writ  of  habeas  corpus,  alleging  that 
he  was  restrained  of  his  liberty  by  the  sher- 
iff of  Canyon  county,  in.  violation  of  the 
Constitution  and  daws  of  the  United  States. 
As  was  done  in  the  supreme  court  of  Idaho, 
the  accused  set  out  numerous  facts  and  cir- 
cumstane3s  which,  he  contended,  showed 
that  his  personal  presence  in  Idaho  was  se- 
cured by  fraud  and  connivance  on  the  part 
of  the  executive  officers  and  agents  of  both 
Idaho  and  Colorado,  in  violation  of  the  con- 
stitutional and  statutory  provisions  relat- 
ing to  fugitives  from  justice.  Consequently, 
it  was  argu3d,  the  court  in  Idaho  did  not 
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acquire  jurisdiction  over  his  person.  The 
[106]  officer  having  Pettibone  in  ^custody  made 
return  to  the  writ  that  he  then  held  the 
accused  under  the  bench  warrant  issued 
against  him.  It  was  stipulated  that  the 
application  for  the  writ  of  habeas  corpus 
might  be  taken  as  his  answer  to  the  return. 
Subsequently,  on  motion,  that  answer  was 
stricken  out  by  the  circuit  court  as  imma- 
terial, the  writ  of  habeas  corpus  was 
quashed,  and  Pettibone  was  remand-ad  to  the 
custody  of  the  state. 

As  the  application  for  the  writ  of  habeas 
corpus  was,  by  stipulation  of  the  parties, 
taken  as  the  answer  of  the  accused  to  the 
return  of  the  officer  holding  him  in  custody, 
and  as  that  answer  was  stricken  out  by  the 
court  below  as  immaterial,  we  must,  on 
this  appeal,  regard  as  true  all  the  facts  suffi- 
ciently alleged  in  the  application,  which,  in 
a  legal  sense,  bear  upon  the  question  wheth- 
er the  detention  of  the  accused  by  the  stote 
authorities  was  in  violation  of  the  Ck>nsti- 
tution  or  laws  of  the  United  States. 

That  application  is  too  lengthy  to  be  in- 
corporated at  large  in  this  opinion.  It  is 
sufficient  to  say  that  its  allegations  present 
the  case  of  a  conspiracy  between  the  govern- 
ors of  Idaho  and  Colorado,  and  the  re- 
spective officers  and  agents  of  those  states, 
to  have  the  accused  taken  from  Colorado  to 
Idaho  under  such  circumstances  and  in  such 
way  as  would  deprive  him,  while  in  Colo- 
rado, of  the  privilege  of  invoking  the  juris- 
diction of  the  courts  there  for  his  protection 
against  wrongful  deportation  from  the  state, 
[201] — it  being  alleged  that  the  governor  •of  Ida- 
ho, the  prosecuting  attorney  of  Canyon-coun- 
ty, and  the  private  c;.uns?l  wlio  advised  thorn, 
well  know  all  the  time  that  *iie  was  not  in 
the  state  of  Idaho  on  the  30th  day  of  De- 
cember, 1905,  nor  at  any  time  near  that 
date."  The  application  also  alloge<l  that  the 
accused  "is  not  and  was  not  a  fugitive  from 
justic:;;  tliat  he  was  not  jircsent  in  the  state 
of  Idaho  when  the  alleged  crime  was  alleged 
to  have  been  committed,  nor  for  months 
prior  thereto,  nor  theroaftor,  until  brought 
into  the  state  as  aforesaid." 

In  the  forefront  of  this  cas?  is  the  fact 
that  the  appellant  is  held  in  actual  custody 
for  trial  under  an  indictment  in  one  of  the 
courts  of  Idaho  for  the  crime  of  murder, 
charged  to  have  been  committed  in  that 
stat(\  against  its  laws,  and  it  is  the  purpose 
of  the  state  to  try  the  question  of  his  guilt 
or  iim<nence  of  that  charge. 

I'ndoubtedly,  the  circuit  court  had  juris- 
diction to  discharge  the  appellant  from  the 
custody  of  the  state  authorities  if  their  ex- 
ercise of  jurisdiction  over  his  person  would 
be  in  violation  of  any  rights  secur?d  to  him 
by  the  Constitution  or  laws  of  the  I'nited 
States.  But  that  court  had  a  discretion  as 
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to  the  time  and  mode  in  which,  by  the  ex* 
ercise  of  such  power,  it  would,  by  its  proc- 
ess, obstruct  or  delay  a  criminal  proaecn- 
tion  in  the  state  court.  The  duty  of  a 
Federal  court  to  interfere,  on  habeas  cor- 
pus, for  the  protection  of  one  alleged  to  be 
restrained  of  his  liberty  in  violation  of  the 
Constitution  or  laws  of  the  United  States 
must  often  be  controlled  by  the  special  cir- 
cumstances of  the  case;  and  unless  in  some 
emergency  demanding  prompt  action,  the 
party  held  in  custody  by  a  state,  and  seek- 
ing to  be  enlarged,  will  be  left  to  stand  hit 
trial  in  the  state  court,  which,  it  will  be  as- 
sumed, will  enforce — as  it  has  .the  power  to 
do  equally  with  a  court  of  the  United  Statss 
(Robb  V.  Connolly,  111  U.  S.  624,  637,  28  L 
^.  542,  546,  4  Sup.  Ct.  Rep.  544)— any  right 
secured  by  the  supreme  law  of  the  land. 
''When  the  state  court,"  this  court  has  said, 
"shall  have  finally  acted  upon  the  case,  the 
circuit  court  has  still  a  discretion  whether, 
under  all  the  circumstances  th?n  existing. 
the  accused  if  convicted,  shall  be  *put  to  his[ll 
writ  of  error  from  the  highest  court  of  the 
state,  or  whether  it  will  proceed,  by  writ  of 
habeas  corpus,  summarily  to  detennine 
wh3ther  the  petitioner  is  restrained  of  his 
liberty  in  violation  of  the  Constitution  of 
the  I'nited  States."  Ex  parte  Royall,  117 
U.  S.  241,  251-253,  29  L.  ed.  868,  871,  872, 
6  Sup.  Ct.  Rep.  734.  To  the  same  effect  an 
numerous  cases  in  this  court,  among  whieh 
may  be  named  Ex  parte  Fonda,  117  U.  SL 
516,  29  L.  ed.  994,  6  Sup.  Ct.  Rep.  848;  N-nr 
York  V.  Eno,  155  U.  S.  89,  93,  39  L.  ed.  80, 
82,  15  Sup.  Ct.  Rep.  30;  Cook  v.  Hart,  146 
U.  S.  183.  102,  36  L.  ed.  934,  939,  13  Supi 
Ct.  Rep.  40;  Minnesota  v.  Bnindage.  180 
U.  S.  499,  501,  45  L.  ed.  639,  640.  21  Sup.  CL 
Rep.  455;  Reid  v.  Jones,  187  U.  S.  153,  47 
L.  ed.  116,  23  Sup.  Ct.  Rep.  89;  Riggias  v. 
United  States,  199  U.  S.  547,  549,  50  L.  ed.. 
303,  304,  26  Sup.  Ct.  Rep.  147.  This  rule, 
(irmly  establish^  tor  the  guidance  of  the 
courts  of  the  Ignited  States,  is  applicable 
here,  although  it  appears  that  the  supreme 
court  of  Idaho  has  already  decided  soms 
of  the  questions  now  raised.  But  the  ques- 
tion of  Pettibone's  guilt  of  the  crime  of 
having  murdered  Steunenberg  has  not.  bow- 
ever,  been  finally  determined,  and  cannot  bt 
except  by  a  trial  under  the  laws  and  in  tha 
courts  of  Idaho.  If  he  should  be  acquitted 
by  the  jury,  then  no  question  will  remaiB 
as  to  a  violation  of  the  Constitution  and 
laws  of  the  United  States  by  the  methodl 
adopted  to  secure  his  personal  presend 
within  the  state  of  Idaho. 

The  appellant,  however,  contends  that  thi 
principle  settled  in  Ex  parte  Royall  and 
other  like  cases  can  have  application  only 
where  the  state  has  legally  acquired  juris- 
diction over  the  person  of  the  accused,  and 

808  V.  M. 


ippll*  wheft«  M  ii  alleged  to  be  the 
hii  preeeace  in  Idabo  was  f^btainf^cl 
and  bj  ft  vjolatioD  of  rights  guar- 
b^  Uie  C^nfititution  and  lawg  of  the 
t^ed  States.  Under  suoh  circumstant'cs, 
it  b  f«>m*n4M.  no  junfidiction  could  kgftny 
4ttMb  lor  |1i«  purpose  of  trying  the  accused 
Wi^n  the  indiHnietit  for  murder. 

U  «Uf»|Hift  of  thifi  view  we  have  been  re- 
itntd  to  that  elause  of  the  Cocistitution  of 
lit  Vmt«d  BiAte»  |>roiridlng  that  if  ''a  per- 
Itt  ebargM  tn  any  state  with  treaaoti*  fel- 
mSt  w  otlw?r  crime,  who  shall  fl^e  from 
jmi^asd  he  found  in  Another  state,  sbalU 
Oftflimtad  af  the  executive  authority  of  the 
ttftit  fmin  which  he  fled|  be  delivered  up, 
to  l»  nm^^Tc^  to  the  state  having  juris- 
ll4kikm  of  I  hi*  crime."  Art.  4,  I  2;  *also,  to 
IttTiof  the  Revised  Statutes  (U.  S.  Comp. 
ilKL  ISOl.  p*  3o97K  in  which  it  is  provided 
flat  'Hrh*»ni'Vi*r  the  executive  anthoritj  of 
WSJ  ftatt  or  territory  d  em  and  a  anj  person 
M  a  fugtlive  from  jufitic^,  of  the  ejicecutive 
MlMiitj  i>f  aay  state  or  territory  to  wiiich 
ad  perMin  has  fled^  and  prociui^ea  a  copy 
d  fta  indict nicnt  found  or  an  aflldavit  mode 
Wor*  a  lu^gij^trate  of  any  state  or  terri- 
tory* charging  the  person  deTuaniled  with 
Uriitg  ccmimitted  treason,  felony,  or  oth?r 
tiittt,  eertified  as  authentic  by  the  governor 
or  ihlcl  ma  gist  rate  of  the  state  or  tenri- 
toiy  frein  whence  the  person  bo  chtirged  has 
M.  H  thatl  tr?  the  dnty  of  the  executive 
KDibortty  of  the  state  or  territory  to  which 
mrh  p^fMiii  has  fled  to  cause  him  to  be  ar- 
i**t<^d  ind  secured,  and  to  cause  notice  of 
tbe  irrest  to  be  given  to  the  ex^'utive  au- 
tbority  making  auch  fiemand,  or  to  the  agent 
fid  iB^  authority  appointed  to  receive  the 
fuplivi,  and  to  cause  tbe  fugitive  to  be  de- 
fi^fmd  to  such  a^ent  when  he  shall  appear. 
If  m  such  agent  appears  within  six  months 
fmm  the  time  of  the  arrest,  the  prisoner 
tmy  be  discharged*  All  costs  or  expenses  in- 
ci^nf4  in  the  apprehending^  securing,  and 
tfwiimttiing  such  fugitive  to  tbe  state  or 
Mtory  milking  sueh  demand  ahaU  be  paid 
^  nth  state  or  territory." 

LEjaking,    first ,   at    what    was   alleged   to 
bft  owurred  in  the  state  of  Colorado  touch. 
i>f  tbe  arrest  of  the  petitioner  and  bis  de- 
pwtstion  from  that  state,  we  do  not  per- 
iSTf  that    anything    done    there,    however 
Wily  or  inconsiderately  done^  can  be  ad- 
judged to  be  in  violation  of  the  Const  itutiou 
or  iiiirs  of  the  United  States.    We  pass  by, 
both  as  immaterial  and   inappropriate,  any 
majdemtion   of   tbe  motives   that   induced 
the  action  of  the  governor  of  Colorado*    This 
9omt   will    not    inquire   as   to   the   motives 
*bich  guided  the  chief  magistrate  of  a  state 
vben  execxiting  the  functions  of  his  office. 
Jlajiife9tl3%   whatever   authority    may    have 
been   tsonf erred  upon  the  governor  of  Colo- 
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rado  by  the  Const  it  ntion  or  laws  of  his  state, 

hf!  was  not  requireil,  indeed^  was  not  author- 
ized^  by  the  Constitution  or  laws  ol  tb« 
Uoiti^  States,  to  have  the  petitioner  ani^at- 
edj  imlesSt  wiihm  the  [iieaning  of  such  Con- 
stitution *and  laws*  he  was  a  fngitivt  from[20#| 
the  justiec  of  Idaho,  Therefore  he  would 
not  hare  violated  his  duty  if  it  had  been 
made  a  condition  of  surrendering  the  peti- 
tioner that  evidence  be  furnished  that  he  was 
a  fugitive  from  justice  within  the  nieinning 
of  tbe  Constitution  of  the  United  States. 
Upon  the  governor  of  Colorado  rested  the  re- 
spcinaibility  of  determining,  in  some  proper 
mode,  what  the  faet  was.  But  he  was  not 
obliged  to  demand  proof  of  such  fact  by 
evidence  apart  from  the  requisition  papers, 
A  a  those  papers  showed  that  the  accused  was 
regularly  charged  by  indictment  with  the 
crime  of  murder' committed  in  Idaho,  and 
was  a  fugitive  from  its  justice,  the  governor 
of  Colorado  was  entitled  to  accept  suen  pa- 
per?*, comingi  as  they  did,  from  the  governor 
of  another  stiite^  as  prima  facie  sutlicient  for 
a  warrant  of  arp?st.  His  failure  to  requir* 
independent  proof  of  the  fact  that  petitioner 
was  a  fugitive  from  justice  cannot  be  rs- 
gardcd  as  an  infringement  of  any  right 
of  the  petitioner  under  the  Constitution  or 
law^s  of  thif  I'nited  States.  Ex  parte  Reggel^ 
114  U.  S.  042.  652,  653,  29  L.  ed.  250»  253, 
254,  5  Sup.  Ct.  Rep.  U48.  In  Munsey  r 
ClciUgh,  196  U.  8.  304,  372,  40  L.  ed,  515, 
51fi.  25  Sup,  Ct.  Rep.  282,  this  court  said  that 
the  issuing  of  a  warrant  of  arrest  by  tii9 
governor  of  the  surrendering  state,  "with  or 
without  a  recitiiJ  therein  that  the  person  de- 
manded is  a  fugitive  from  justice,  must  }m 
regarded  as  sufRclent  to  justify  the  re- 
moval, until  the  presumption  in  favor  of 
the  legality  and  regularity  of  the  warrant 
ia  overthrown  by  contrary  proof  in  a  l*gai 
proceeding  to  review  the  motion  of  the  gov* 
ernor.  Roberts  v.  Reilly.  U6  U.  S.  80,  95, 
20  L.  eil,  544,  541),  0  Sup.  Ct.  Rep.  291 ;  Hyatt 
V.  New  York,  188  U.  S,  €91,  47  L.'  ed- 
657,  23  Sup.  Ct.  Eep.  456.'*  See  also  Bm 
Keller,  36    Fed.  681,  6S6. 

Bui  the  petitioner  contends  that  his  ar- 
rest and  deport  ft  tion  from  Colorado  was,  by 
fraud  and  connivance,  so  arranged  and  car- 
ried out  as  to  deprive  bim  of  an  opportunity 
to  prove,  before  the  governor  of  that  state, 
that  he  was  not  a  tugitivc  from  justice,  as 
well  as  oppoftuiiity  to  appeal  to  aoiue  CEiurt 
in  Colorado  to  prevent  his  illegal  dc|»orta- 
tion  from  its  territory.  If  we  sliould  assume^ 
upon  the  present  record,  that  the  facta  are 
as  alleged,  it  is  not  perceived  that  they  uial^e 
a  ease  of  the  *violation  of  tbe  Constitution  [805] 
or  laws  of  the  United  States.  It  is  true,  as 
ron tended  by  the  petitioner,  that  if  he  was 
not  a  fugitive  from  ju^itice.  within  the  mcun- 
ing  of  the  Constitution^  no  warrant  for  hrs 
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arrest  could  have  been  properly  or  legally 
issued  by  the  governor  of  Colorado.  It  is 
equally  true  that,  even  after  the  issuing  of 
such  a  warrant,  before  his  deportation  from 
Colorado,  it  was  competent  for  a  court, 
Federal  or  state,  sitting  in  that  state, 
to  inquire  whether  he  was,  in  fact,  a  fugitive 
from  justice,  and,  if  found  not  to  be,  to 
discharge  him  from  the  custody  of  the  Ida- 
ho agent,  and  prevent  his  deportation  from 
Colorado.  Robb  v.  Connolly,  111  U.  S.  G24. 
639,  28  L.  ed.  542,  647,  4  Sup.  Ct.  R?p.  544; 
Ex  parte  Reggel,  supra;  Hvatt  v.  New  York, 
188  U.  S.  691,  719,  47  K  ed.  657,  664,  23 
Sup.  Ct.  Rep.  456;  Munsey  v.  Clough,  106 
U.  S.  364,  374,  49  L.  ed.  515,  517,  25  Sup. 
Ct.  Rep.  282.  But  it  was  not  shown  by 
proof  before  the  governor*  of  Colorado  that 
the  petitioner,  alleged  in  the  r3quisition 
papers  to  be  a  fugitive  from  justice,  was  not 
one,  nor  was  the  jurisdiction  of  any  court 
sitting  in  that  state  invoked  to  prevent  his 
being  taken  out  of  the  state  and  carried  to 
Idaho.  That  he  had  no  reasonable  opportu- 
nity to  present  these  facts  before  being  taken 
from  Colorndo  constitutes  no  legal  reason 
why  he  should  be  discharged  from  the  cus- 
tody of  the  Idaho  authorities.  No  obliga- 
tion was  imposed  btf  the  Constitution  or 
laics  of  the  United  States  upon  the  agent  of 
Idaho  to  so  time  th?  arrest  of  the  petition- 
er, and  so  conduct  his  deportation  from  Col- 
orado, as  to  atTord  him  a  convenient  oppor- 
tunity, before  some  judicial  tribunal  sitting 
in  Colorado,  to  test  the  question  whether  he 
was  a  fugitive  from  justice,  and,  as  such, 
liable,  under  the  act  of  Conijress,  to  be  con- 
veyed to  Idaho  for  trial  mere.  In  England, 
in  the  case  of  one  arrested  for  the  purpose 
of  deporting  him  to  another  country,  it  is 
provided  that  there  shall  be  no  surrender  of 
the  accused  to  the  demanding  country  until 
after  the  expiration  of  a  specified  time  from 
the  arrest,  during  which  period  the  prisoner 
has  an  opportunity  to  institute  habeas  cor- 
pus proceedings.  Extradition  Act  or  1870,  33 
and  34  Vict.  chap.  52.  §  11;  2  Butlbr,  Treaty- 
Making  Power,  §433;  1  Moore,  Extradition, 
741,  742.  There  is  no  similar  act  of  Congress 
[806] in  respect  of  a  person  'arrested  in  one  of  the 
states  of  the  I'nion  as  a  fugitive  from  the 
justice  of  another  state.  The  speediness, 
therefore,  with  which  the  Idaho  agent  re- 
moved th?  accused  trom  C'<^lorado,  cannot  be 
urged  as  a  violation  of  a  constitutional  right, 
and  constitutes  no  legal  reason  for  dischar- 
ging him  from  the  custody  of  the  state  of 
Idaho. 

We  come  now  to  inquire  whether  the  peti- 
tioner was  entitled  to  his  discharge  upon 
making  proof  in  the  circuit  court  of  the 
United  States,  sitting  in  Idaho,  that  he  was 
brou;;lit  into  thai  state  as  a  fujiitive  from 
justice  when  he  was  not,  in  fad.  such  a 
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fugitive.  Of  course,  it  cannot  be  conteat 
that  the  circuit  court,  sitting  in  Idaho,  co 
rightfully  discharge  the  petitioner  u| 
proof  simply  that  he  did  not  commit  i 
crime  of  murder  charged  a^amst  him.  1 
guilt  or  innocenc?  of  that  charge  is  witl 
the  exclusive  jurisdiction  of  the  Idaho  st: 
court.  The  constitutional  ana  statutory  p 
visions  referred  to  were  based  upon  1 
theory  that,  as  between  the  states,  t 
prop3r  place  for  the  inquiry  into  the  qn 
tion  of  the  guilt  or  innocence  of  an  allej 
fugitive  from  justice  is  in  the  courts  of  i 
state  where  the  offense  is  charged  to  hi 
been  committed.  The  question,  therefore, 
the  court  below,  was  not  whether  the  a 
cused  was  guilty  or  innocent,  but  wheth 
the  Idaho  court  could  properly  be  prevent 
from  proceeding  in  the  trial  of  that  im 
upon  proof  being  made  in  the  circuit  coo 
of  the  United  States,  sitting  in  that  ttit 
that  the  petitioner  was  not  a  fugitive  froi 
justice,  and  not  liable,  in  virtue  of  the  Gn 
stitution  and  laws  of  the  United  States,  t 
arrest  in  Colorado  und?r  the  warrant  of  i1 
governor,  and  carried  into  Idaho.  As  tk 
petitioner  is  within  the  jurisdiction  of  Idi 
ho,  and  is  held  by  its  authorities  for  tris 
are  the  particular  methods  by  which  he  wd 
brought  within  her  limits  at  all  nuterial  i 
the  proceeding  by  habeas  corpus? 

It  is  contended  by  the  state  that  thi 
question  was  determined  in  its  favor  by  tt 
former  decisions  of  this  court.  This  is  coi 
troverted  by  the  petitioner,  and  we  nu: 
therefore,  and  particularly  l>ecau4o  of  t' 
unusual  character  of  this  case  and  *the  in 
portance  of  the  questions  involved.  8-»e  wLi 
this  court  has  heretofore  adjudged. 

In  Ker  v.  Illinois,  119  U.  S.  436.  30  L  e 
421,  7  Sup.  Ct.  Rep.  225,  it  appeared  that  i 
the  trial  in  an  Illinois  court  of  a  perw 
charged  with  having  committed  a  crii 
against  the  laws  or  that  state,  the  acciit 
sought,  by  plea  in  abatement,  to  defeat  t 
jurisdiction  of  the  court  U|K>n  the  grou 
that,  in  violation  of  law,  he-  had  been  seii 
in  Peru,  and  forcibly  brought  against  1 
will  into  the  United  States,  and  delivered 
the  authorities  of  Illinois;  all  of  which  t 
accused  contended  was  in  violation,  not  oi 
of  due  process  of  law,  as  guaranteed  by  1 
14th  Amendment,  but  of  the  treaty  lietwi 
the  I'nited  States  and  Peru,  negotiated 
1870,  and  proclaimed  in  1874.  One  of  \ 
articles  of  that  treaty  bound  the  contn 
ing  countries,  upon  a  requisition  by  oitl 
country,  to  deliver  up  to  justice  pem 
who,  being  accused  or  convicted  of  cart 
named  crimes  committed  within  tin  jw 
diction  of  the  requiring  party,  should  m 
an  asylum  or  should  be  found,  within  1 
territories  of  the  other,  the  fact  of  the  eo 
mission  being  so   established  *'aB  that  1 
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of  til*  roantry  In  which  the  fugitive 
or  the  pcrion  so  accused  shall  be  found 
w^M  j^iitUy  hU  or  ber  apprehension  unci 
oomra'itm^nl  f?>r  trial  if  thf?  cHtiie  imd  been 
Ihcre  pomralttiKl."  18  Stat.  lU  L.  710,  720, 
'^pleai  Atiit«<l,  Among  other  things,  thnt  tbe 
Mndaul  pfot«^sted  against  his  arn^^t,  and 
«ii  fvfllscd  rapport  unity,  frotn  the  tinie  of 
Wthmg  nrirvfd  In  Pt*ni  until  ho  wiis  deltv- 
ttti  lA  the  authorities  of  Illinois^  of  rora* 
with  any  person^  or  seeking  any 
or  »ji«istance.  in  regjird  to  procuring 
Hi  Tilfii  by  Ipgal  prac^dii  c^r  otherwrne, 

1^  court  ovisrrul^  tiie  plea  of  abate- 
Wot,  ood  the  trial  in  the  state  eouri  pro- 
t«ii|Jtftig  in  a  verdict  of  gt»ilty-  The 
waa  affirmed  by  the  supreme  court 
ff  IUiaol«.  and  thia  court  alii nn^d^  upon 
tfit  ^f  error,  the  judgment  of  the  latter 
ctDit  tt  wra$  held  hj  the  unnnrmoua  jtidg- 
osit  ol  thJs  court  that«  ^o  far  aa  any  quea- 
timol  FiNdi?r*i  right  was  involved,  no  error 
*4*  c^nntfiitted  by  the  state  court ;  and  that, 
wvtwi  that  ending  the  illegal  methoda  pur- 
(tdBffopd  in  bringing  *the  aceuaed  witMn  the 
jurisdiction  of  Illinois^  hii  trial  in  the  atate 
mirt  did  not  involve  a  violation  of  the  due 
pftn%  i^lauae  of  the  Constitution,  Dor  any 
irtid*  m  the  treaty  with  Peru,  although  the 
tuA  »ft3  a  clear  one  *'of  kidnapping  within 
iki  dominion  of  Peru,  without  tktiy  pretense 
»f  mthority  under  the  treaty  or  from  the 
pffmment  of  the  United  States/'  The 
priiople  mpon  which  the  judgnient  reated 
I  *ii  that,  when  a  eriiuinal  ia  brought^  or 
I  "  b  f»4rt  within  the  junsdiction  and  cus- 
iaA.%  of  a  itatet  charged  with  a  crime  against 
it»  kwt,  the  state  may,  no  fur  as  the  Gon- 
ttiinHon  and  Itsws  of  the  United  States  are 
etflffmed,  proceed  againat  biro  for  that 
crime,  And  need  not  inquire  aa  to  the  par- 
^kf  methods  employed  to  bring  him 
fa>Jo  the  state.  The  ease,  the  court  said, 
Mott  not  stand,  when  th^  party  is  in 
»«rt,  and  required  to  plead  to  an  indict- 
^nt,  as  it  would  have  ttood  upon  a  writ  of 
^*l«M  corpus  in  Caltfomiap  or  in  any  state 
fea^li  which  he  was  carried  in  the  progress 
^lUi  extradition,  to  test  the  authority  by 
*ittfh  be  was  held,"  In  meeting  the  conten- 
t»B  that  the  accused  Ker,  by  virtue  of  the 
t'*ity  with  Peru,  acquired  by  hia  realdencc  a 
i^ht  of  a*y(um,  this  court  aaid:  **There  h  uo 
•mTjagi?  in  this  treaty,  or  in  any  other 
tnatj  made  by  this  eouotry  on  the  subject 
'rf  cttT^dition,  of  which  we  are  aware,  which 
•ifi  in  terms  that  a  party  fleeing  from  tb^ 
tinted  States  to  escape  punishment  for 
tnae  becomes  thereby  entitled  to  an  asy- 
Ittm  ii  the  country  to  which  he  has  fledj  in- 
fed,  the  abaurdity  of  auch  a  proposition 
*(»TiM  at  once  prevent  the  making  of  a 
tfwtT  of  that  kind.  .  .  .  U  ia  idle, 
t^n-fore,  to  claim  that,  either  by  express 
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tenua  or  by  impHeations  there  la  given  to  a 
fugitive  from  justice  in  one  of  these  conn  tries 
any  right  to  remain  and  reside  in  the  other; 
and  if  the  right  of  asylum  raeana  anything, 
it  must  mean  thia.  The  right  of  the  govern- 
ment of  Peru  voluntanly  to  give  a  pnrty  in 
Ker's  condition  an  iisyluni  In  that  c*>untry  is 
quite  A  dJlTercnt  thing  from  the  right  in  him 
to  demand  and  insist  upon  security  iu  auch 
an  asyluuL  The  treaty,  so  far  as  it  regu- 
lates the  riglit  of  ^asylum  at  all,  ia  intended 
to  limit  this  right  in  the  caae  of  one  who  ia 
proved  to  *be  a  criminal  fleeing  from  justice [  2O0] 
so  that,  on  proper  demand  and  proeeeJingsi 
bad  therein,  th^  i^iivernment  of  the  country 
of  the  asylum  shall  deliver  him  up  to  the 
country  where  the  crime  was  com  nutted- 
And  to  tbi?  extent,  and  to  tlda  alone,  the 
treaty  does  rt'^nlate  or  impure  a  restriction 
upon  the  ri^ht  of  the  government  of  the 
country  of  the  asylum  to  protect  the  crimi- 
nal from  n  Ell  oval  therefrom.  .  .  .  Wo 
think  it  very  clean  therefore,  that,  in  in- 
vaking  the  jurisdjctloti  of  thia  court  upon 
the  ground  that  the  prisoner  was  denied  a 
right  conferrcil  upon  him  by  a  treaty  of  the 
United  States,  he  has  failed  to  establish  the 
cxiBtetiee  of  any  such  right*" 

If  Ker,  by  virtue  of  the  treaty  with  Peru, 
and  because  t>f  hia  forcible  and  illegal  ah- 
duetion  from  tliat  country,  did  not  aecjuira 
11  n  exemption  from  thi*  criminal  procesja  of 
the  courts  of  Illinoiis,  whose  laws  he  had  vio- 
lated, it  ia  diiTKiilt  to  see  how  Petti  bone  ac- 
quired, by  virtue  of  the  Constitution  and 
laws  of  the  United  States,  an  exenipti<jn 
trom  prosecution  by  the  state  of  Idaho, 
which  has  custody  of  his  pi^raon. 

An  instructive  case  on  this  subject  |» 
Mahon  v.  Justice,  127  V.  S.  700,  32  h.  ed.  283, 
8  Sup.  Ct.  Eep.  1204.  The  governor  r>f  Ken- 
tucky made  a  requiiiition  upon  the  g^ivernor 
of  West  Virginia  for  Mahon,  who  vvaa 
charged  vvith  the  crime  of  murder  in  Ken- 
tueky,  and  waia  alleged  to  hav^  fled  from  its 
jurisdiction  and  taken  refuge  in  West  Vir- 
ginia. While  the  two  gt>vernora  were  in 
correspondence  on  the  subject,  a  body  of 
arnied  men,  without  warmnt  or  other  legal 
process,  arrested  Mahtm  in  West  Virginia, 
and  by  force  and  againat  his  will  conveyed 
him  out  of  West  Virginia,  and  delivered  him 
to  the  jailer  of  Pike  county,  Kentucky,  in 
the  courta  of  whirh  he  stood  indicted  for 
murder.  Thereupon  the  governor  of  West 
Virginia,  on  behalf  of  that  stat?,  applied  to 
the  district  court  of  the  United  States  for 
the  Kentncky  district  for  a  writ  of  habeas 
corpus  and  hia  return  to  the  jurisdiction  of 
West  Virginia.  Thia  court,  after  observiiig 
that  the  fltatea  of  the  Union  were  not  obso- 
Intcly  sovereign,  and  could  not  d'^lare  war 
L>r  authorir^  reprisal  a  on  other  states,  and 
that  their  ability  to  prevent  the  forcible  ab- 
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[210]duction  of  persons  from  *their  territory  con- 
sists solely  in  their  power  to  punish  all 
violations  of  their  criminal  laws  committed 
within  it,  whether  by  their  own  citizens  or 
by  citizens  of  other  states,  said:  **If  such 
violators  have  escaped  from  the  jurisdiction 
of  the  state  invaded,  their  surrender  can  be 
secured  upon  proper  demand  on  the  execu- 
tive of  the  state  to  which  they  have  fled. 
The  surrender  of  the  fugitives  in  such  cases 
to  the  state  whose  laws  have  been  violated 
is  the  only  aid  provided  by  the  laws  of  the 
United  States  for  the  punishment  of  depre- 
dations and  violence  committed  in  one  state 
by  intruders  and  lawless  bands  from  another 
statB.  The  offenses  committed  by  such  par- 
ties are  against  the  state;  and  the  laws  of 
the  United  States  merely  provide  the  means 
by  which  their  presence  can  be  secured  in 
case  th3y  have  fled  from  its  justice.  No 
mode  is  provided  by  which  a  person  unlaw- 
fully abducted  from  one  state  to  another  funn 
be  restored  to  the  state  from  which  he  was 
taken,  if  held  upon  any  process  of  law  for 
offenses  against  the  state  to  which  h3  has 
been  carried.  If  not  thus  held  he  can,  like 
any  v.ther  person  wrongfully  deprived  of  his 
liberty,  obtain  his  release  on  habeas  corpus. 
Whether  Ck)ngTes8  might  not  provide  for  the 
compulsory  restoration  to  the  state  of  par- 
ties wrongfully  abducted  from  its  territory 
upon  application  of  the  parties,  or  of  the 
state,  and  whether  such  provision  would  not 
greatly  tend  to  the  public  peace  along  the 
borders  of  the  several  states,  are  not  mat- 
ters for  present  consideration.  It  is  suffi- 
cient now  that  no  means  for  such  redress 
through  the  courts  of  the  United  States 
have  as  yet  been  provided.  The  abduction 
of  Mahon  by  Phillips  and  his  aids  was  made, 
as  aj)poar8  from  the  return  of  the  respondent 
to  the  writ,  and  from  the  findings  of  the 
court  below,  without  any  warrant  or  au- 
thority from  the  governor  of  West  Virginia. 
It  is  true  that  Phillips  was  appointed  by 
the  governor  of  Kentucky  as  agent  of  the 
state  to  receive  Malion  upon  his  surrender 
on  the  requisition;  but  no  surrender  having 
l>een  made,  the  arrest  of  Mahon  and  his 
abduction  from  the  state  were  lawless  and 
indefensible  acts,  for  which  Phillips  and  his 

[211]aid  may  justly  be  *punished  under  the  laws 
of  West  Virginia.  The  process  emanating 
from  the  governor  of  Kentucky  furnished 
no  ground  for  charging  any  complicity  on 
the  part  of  that  state  in  the  wrong  done 
to  the  state  of  West  Virginia."  Again: 
"It  is  true,  also,  that  the  accused  had  the 
right,  while  in  West  Virginia,  of  insist- 
ing that  he  should  not  be  surrendered  to 
the  gincrnor  of  Kentucky  by  the  governor 
of  Wi'st  Vrginia.  except  in  pursuance  of  the 
acts  of  Congress,  and  that  he  was  entitM 
to  release  from  any  arrest  in  that  state  not 
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made  in  accordance  with  them;  but,  hai 
been  subsequently  arrested  in  Kentucky 
der  the  writs  issued  on  tlr3  indictau 
against  him,  the  question  is  not  ma  to 
validity  of  the  proceeding  in  West  Virgl 
but  as  to  the  legality  of  his  deiontioi 
Kentucky.  There  is  no  comity  between 
states  by  which  a  person  held  upon  aa 
dictment  for  a  criminal  offense  in  one  ■! 
can  be  turned  over  to  the  authorities  ci 
other,  though  abducted  from  the  latter, 
there  were  any  such  comity,  its  enforcem 
would  not  be  a  matter  within  the  jorisi 
tion  of  the  courts  of  the  United  Sta 
By  comity  nothing  more  is  meant  than  t 
courtesy  on  the  part  of  one  state,  by  wb 
within  her  territory  the  laws  of  anot 
state  are  recognized  and  enforced,  or  anot 
state  is  assisted  in  the  execution  of  '. 
laws.  From  its  nature  the  courts  of 
United  States  cannot  compel  its  exen 
when  it  is  refused ;  it  is  admissible  only 
on  the  consent  of  the  state,  and  when  c 
sistent  with  her  own  interests  and  pol 
Bank  of  Augusta  v.  Earle,  13  Pet.  619. 
10  L.  ed.  274,  308;  Story,  Confl.  La 
§  30.  The  only  question,  therefore, 
sented  for  our  determination,  is  whei 
a  person  indicted  for  a  felony  in 
state,  forcibly  abducted  from  another  uti 
and  brought  to  the  state  where  he  « 
indicted,  by  parties  acting  without  warn 
or  authority  of  law,  is  entitled,  under  t 
Constitution  or  laws  of  the  United  Statei, 
releas3  from  detention  under  the  indictme 
by  reason  of  such  forcible  and  unlawful  i 
duction." 

After  a  review  of  the  authorities,  ineli 
ing  the  case  of  Ker  v.  Illinois,  above  dti 
the  court  concluded :  "So,  in  this  case,  *it 
contended  that,  because,  under  the  Com 
tution  and  laws  of  the  United  States,  a  fa 
tive  from  justice  from  one  state  to  aaotl 
can  be  surrendered  to  the  state  where  1 
crim-3  was  committed,  upon  proper  proee 
ings  taken,  he  has  the  right  of  asylum 
the  state  to  which  he  has  (led,  unU*ss 
moved  in  conformity  with  such  proceediB 
and  that  this  right  can  be  enforced  in  ' 
courts  of  the  United  States.  But  the  pi 
answer  to  this  contention  is,  that  the  li 
of  the  United  States  do  not  recognise  i 
such  right  of  asylum,  as  is  here  claimed 
the  part  of  a  fugitive  from  justice 
any  state  to  which  he  has  fled;  i 
have  they,  as  already  stated,  made  i 
provision  for  the  return  of  parties  w 
by  violence  and  without  lawful  autk 
ity,  have  been  abducted  from  a  state.  Th 
is,  therefore,  no  authority  in  the  courta 
the  United  States  to  act  upon  any  nek 
leged  right.  In  Ker  v.  Illinois,  the  court  s 
that  the  question  of  how  far  tba  fold 
seizure  of  the  defendant  in  another  count 
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«i  Hi  tomf^ymnem  bf  rioletice,  force,  or 
tttai  to  tbJi  country  cciuld  be  made  ^vatl- 
aKitOtMrmi  trial  in  the  state  court  for  the 
tiebjn  cturgisd  upon  him,  wsilm  one  which  it 
lid  Wt  {c«l  ciAlIcd  upon  to  decide,  far  in  that 
tanuHloit  It  did  not  me  that  the  Cou^titu- 
1M«  i*r  lawn,  qr  treaties  of  the  U cited 
Abusguiir&iiieed  ta  bim  any  protect ioiL  So 
h  tib  fftJK*  we  nay  thut,  whatever  ^iTect 
B^jr  he  ^veD  by  the  atAtc  court  to  the  il- 
lipl  mofle  ill  which  the  defendant  wns 
kciBKliI  ln>m  Another  state,  no  tight  aeeufed 

tndtrilie  Constitution  or  lawa  of  the  Unit 
"•I^UCta  WMM  Tiolated  by  his  arrest  in  Ken- 
tdcly«  aiitl  inoprisonment  there,  upon  the 
iii^tetiita  found  against  Mm  for  murder 

Tlwe   principles    detennins    the    present 

Hm  iai  require  an  affirniance  of  the  judg- 

m^i  of  the  circuit  court.     It  is  true,  the 

diHiiioa  in  the  Mahon  Case  was  by  a  divided 

marl,  but  its  authority  is  none  the  leas  con- 

UV^JiiB^*    Th*  principle  upon  which   it  rests 

hu  htm  iftvcr^l  times  recognised  and   re- 

^  lllnafd  hj  til is  court,  and  is  no  longer  tii  he 

^fmtmtd.     It  was  held  in  Cook  v.  ILiirt, 

p  Uti  V.  8.   im,    192.  3(i  L.   ed.   934.  nB!t,   13 

Sfl^i  Ct,  R^p,  40,  that  the  tasea  of  Ker  v, 

llhmu  &nd   Mahon   v.    JiMtice   establish 3<^l 

ttljthrii.  firopositiond:  '*!.  *Tbat  tbis  court  will 

not   interfere   to   relief^**?    persons   who    have 

Wo  irrf atwi  and  taken  by  violence  from  the 

t^fiWry  of  OIL3  state  to  that  of  another, 

1;    vfco»  they  are  heM  utider  process  legally  is- 

,     mA  ttam  the  courts  of  the  latter  state.    2. 

Xhni  the  question  of  the  applicability  of  this 

Mnnf   to   a   particular   ease   is  as   much 

tilhin  the  province  of  a  »tat^  court,  as  a 

^Mtion  of  com m on  law  or  of  the  law  of  na- 

titm  as  it  is  of  the  courts  of  the  United 

SLit»i"  in  Laacellea  v.  Georgia,  148  U;  S, 

ei,S4S,  37  L.  ed.  540,  551,  13  Sup.  Ct.  Rep, 

WT,  that   it    was  settled  in   the   Ker  and 

Mibon  Cases  that,  ^*except  in  the  case  of  a 

h^tite  surrendered   by  a  foreign  govern - 

mdit,  there  is  nothing  in  the  Constitution^ 

tTMlies,  or  laws  of  the  United  States  which 

Hcmpti   on.  offander,    brought    before    the 

^eoTts  of  a  state  for  an  olTense  against  its 

kws,   from    trial     and    punishment,     even 

tkuj^h  brought  from  another  state  by  un- 

liwful  dolencc,  or  by  ahuse  of  legal  proc- 

«•;"  and  in  Adams  v.  New  York,   192  U. 

&  5fi5,  S9e,  48  L,  ed,  575,  57fl.  24  Sup.  Ct. 

R<p.  STi  (the  same  cases  b3ing  referred  to), 

tJnt  '*if  a  person  is  brought  within  the  ju- 

^n«iktion  of  one  state  from  another,  or  from 
I  fowtp  country,  by  the  unlawful  use  of 
i«rf«,  which  would  render  the  officer  liable 
toiciHl  action,  or  in  a  criminal  proceeding,, 
I     neftoa^  of  ihe  forcible  abduction,  such  fact 
I     ^nald  not  prevent  the  trial  of  the  person  thus 
I     li^EKied  in  the  state  wherein  be  hiLd  coo- 


mitted  an  offense*"  8«e  also  Re  Johnaon, 
107  U  S.  120,  127,  42  L,  ed.  103,  105,  17  Sup. 
Ct.  Rep.  735,  in  which  the  court  rjcogniEed 
the  principle  that  when  a  party  in  a  civil 
suit  has,  by  some  trick  or  device,  been 
brought  within  the  jurisdiction  cif  a  court, 
he  may  have  the  process  served  upon  him 
set  aside;  but  tliat  a  different  rule  prevaila 
in  criminal  eases  involving  the  public  inter- 
ests. 

To  the  above  citationa  we  may  add  Re 
Moore,  75  Fed.  S21,  in  which  it  appeared  or 
was  alleged  that  one  accused  of  crimi 
against  iM  laws  of  a  state,  and  in  the  cus- 
tody of  its  authorities  for  trial,  was  brought 
back  from  anutlier  state  as  n  fugitive  from 
justice  by  means  of  an  extraiiitii*n  warrant 
procured  by  false  amdavits.  In  his  applica^ 
tion  to  the  circuit  court  of  the  United  States 
for  a  writ  of  hab?aa  corpus  the  petition 
*  stated  fncttt  and  circumatancca  tending  to[214] 
show  that  he  wa.^  not  a  fugitive  from  justice. 
The  appMcation  wua  dismissed.  After  stat- 
ing that  the  executive  warrant  issued  by 
the  surrendering  state  had  performed  Its 
oflice,  and  that  the  pttitioner  was  not  held 
in  virtue  of  it,  the  court  said:  "His  im- 
prisonment is  not  illegal  unless  his  extradi 
tion  makes  it  so,  and  an  illegal  e\trndition  is 
no  greater  violation  of  his  rights  of  person 
than  his  forcible  abduction.  If  a  fontible 
at»duclion  from  another  stata  and  convev- 
ance  within  the  jurisdiction  of  the  court 
holding  him  is  no  obj action  to  his  detention 
and  trial  for  the  offense  charged,  mu  held  in 
Mnhon  v.  Justice,  127  U.  S.  712,  rt2  L,  ed. 
2g7,  S  8up.  Ct.  Rep.  1204,  and  in  Ker  v.  Illi- 
nois, 110  U.  S.  437,  30  L,  ed.  421,  7  Sup.  Ct, 
Rep*  225,  no  more  is  the  objection  allowed  if 
the  abduction  has  been  accompllnhed  under 
the  forms  of  law.  The  conclusion  is  the 
same  in  each  case.  The  act  complained  of 
doei  not  relate  to  the  restraint  from  which 
the  petititoner  seeks  to  be  relieved,  but  to 
the  m^ana  by  which  he  was  brought  within 
the  jurisdiction  of  the  court  under  whose 
process  he  is  held.  It  is  settled  that  a  party 
is  not  excused  from  answering  to  the  state 
whose  laws  he  has  violated  because  violince 
has  tieen  done  him  in  brinj^dng  him  within 
the  state.  Moreover,  if  any  injury  was  <b>ne 
in  this  case  in  issuing  the  requisition  upon 
the  state  of  Washington  without  grounds 
therefor,  th^  injury  was  not  to  the  petition- 
er, but  to  that  state  whose  jurisdiction  was 
imposed  upon  by  what  was  done.  The  Ignited 
States  do  not  recognize  any  right  of  asyluju 
in  the  state  where  a  party  chartred  with  a 
crime  committed  in  another  stitt2  is  found, 
nor  have  th^^y  made  any  pcavi^iion  for  the 
return  of  parties  who,  by  violence  and  with- 
out lawful  iiuthority,  have  been  abducted 
from  a  state,  and,  whatever  effect  may  ba 
given  bv  a  slate  court  to  the  illegal  mode  in 
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which  a  defendant  is  brought  from  another 
state,  no  right  secured  under  the  Constitu- 
tion and  laws  of  the  United  States  is  vio- 
lated by  his  arrest  and  imprisonment  for 
crimes  committed  in  the  state  into  wliich  he 
is  brought.  Mahon  v.  Justice,  127  U.  S.  715, 
32  U  ed.  288,  8  Sup.  Ct.  Rep.  1204." 

The  principle  announced  in  the  Mahon  and 
[2 15]  other  cases  above  *cited  was  not  a  new  one. 
It  has  been  distinctly  recognized  in  the 
courts  of  England  and  in  many  states  of  the 
Union.  In  Ex  parte  Scott  (1829)  9  Bam.  & 
C.  446,  one  accused  of  crime  against  the 
laws  of  England,  and  who  was  in  custody  for 
trial,  sought  to  be  discharged  upon  habeas  cor- 
pus because  she  had  been  improperly  appre- 
hended in  a  foreign  country.  Lord  Tentcr- 
den,  Ch.  J.,  said:  "The  question,  therefore, 
is  this :  Whether,  if  a  person  charged  with  a 
crime  is  found  in  this  country,  it  is  the  dutv 
of  the  court  to  take  care  that  such  a  party 
shall  be  amenable  to  justice,  or  whether  we 
are  to  consider  the  circumstances  under 
which  she  was  brought  here.  I  thought,  and 
still  continue  to  think,  that  we  cannot  in- 
quire into  them.  If  the  act  complained  of 
were  done  against  the  law  of  the  foreign 
country,  that  country  might  have  vindicat- 
ed its  own  law.  If  it  gave  her  a  right  of 
action  she  may  sue  upon  it."  Some  of  the 
American  cases,  to  the  same  general  effect, 
are  cited  in  Mahon  v.  Justice,  namely:  State 
V.  Smith,  1  Bailey,  283,  19  Am.  Dec.  679; 
State  V.  Brewster,' 7  \  t.  118;  State  v.  Ross, 
21  Iowa,  467.  See  also  Dow's  Case,  18  Pa. 
37;  State  v.  Kcaly,  SO  L.wa,  94,  97,  56  N.  W. 
283;  Ex  parte  Barker,  87  Ala.  4,  8,  13  Am. 
St.  Rep.  17,  6  So.  7;  I'eople  v.  Pratt.  78  Cal. 
345,  349,  20  Pac.  731;  Church,  Habeas  Cor- 
pus, §  483,  and  authorities  cited  in  notes, 
and  note  to  Re  Fetter,  57  Am.  Dec.  389, 
400. 

It  is  said  that  the  present  case  is  distin- 
guishable from  the  Mahon  Case  in  the  fact 
that  the  illegal  abduction  complained  of  in 
the  latter  was  by  persons  who  neither  act:»d 
nor  assumed  to  act  under  the  authority  of 
the  state  into  the  custody  of  whose  authori- 
ties they  delivered  Mahon;  whereas,  in  this 
case,  it  is  alleged  that  Idaho  secured  the 
presence  of  Pettibone  within  its  limits 
through  a  conspiracy  on  the  part  of  its 
governor  and  other  oflicers.  This  difference 
in  the  cases  is  not,  we  think,  of  any  conso 
quence  as  to  th?  principle  involved:  for  the 
(juestion  now  is- and  sucli  wns  the  Tunda- 
niental  question  in  MalMurs  Case- -whether  a 
circuit  court  of  the  United  States  when 
asked,  upon  halieas  coriuis.  to  «!isi'harge  a 
person  held  in  acHial  custody  l.y  a  state  fur 
[216]trial  in  one  of  its  curts  •un  ler  an  in  I'ctmen: 
charginj^  a  crime  against  its  laws,  can  prop- 
erly take  into  aec<niiit  tlie  metho<ls  whereby 
the  state  obtained  such  custody.  That  ques- 
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tion  was  determined  in  the  negative  in  the 
Ker  and  Mahon  Cases.  It  was  there  ad- 
judged that  in  such  a  case  neither  the  Con- 
stitution nor  laws  of  the  United  States  en- 
titled the  person  so  held  to  be  discharged 
from  custody  and  allowed  to  depart  from  the 
state.  If,  as  suggasted,  the  application  of 
these  principles  may  be  attended  by  mil- 
chievous  consequences,  involving  the  person- 
al safety  of  individuals  within  the  limits  of 
the  respective  states,  the  remedy  is  with 
the  lawmaking  department  of  the  govern- 
ment. Congress  has  long  been  informed  by 
judicial  decisions  as  to  the  state  of  the  law 
upon  this  genaral  subject. 

In  this  connection  it  may  be  well  to  laj 
that  we  have  not  overlooked  the  allegation 
that  the  governor  and  other  officers  of  Idaho 
well  knew  at  the  time  the  requisition  was 
made  upon  the  governor  of  Colorado,  that 
Pettibone  was  not  in  Idaho  on  December 
30th,  1905,  nor  at  any  time  near  that  date, 
and  had  the  purpose  in  all  they  did  to  evade 
the  constitutional  and  statutory  provisions 
relating  to  fugitives  from  justice.  To  say 
nothing  of  the  impropriety  of  any  such  facta 
being  made  the  subject  of  judicial  inquiry  in 
a  Federal  court,  the  issue  thus  attempted 
to  be  presented  was  wholly  immateriaL 
Even  were  it  conced3d,  for  the  purposes  of 
this  case,  that  the  governor  of  Idaho  wrong- 
fully issued  his  requisition,  and  that  the 
governor  of  Colorado  erred  in  honoring  it 
and  in  issuing  his  warrant  of  arrest,  the 
vital  fact  remains  that  Pettibone  is  held  by 
Idaho  in  actual  custody  for  trial  under  an 
indictm-ant  charging  him  with  crime  against 
its  laws,  and  he  seeks  the  aid  of  the  circuit 
court  to  relieve  him  from  custody,  so  that 
he  may  leave  that  state  and  thereby  defeat 
the  prosecution  against  him  without  a  trial. 
In  the  prasent  case  it  is  not  necessary  to  go 
behind  the  indictment  and  inquire  as  to  how 
it  happened  that  he  came  within  reach  of  the 
the  process  of  the  Idaho  court  in  which  the 
indictment  is  pending.  And  any  investigation 
as  to  the  motives  which  induced  the  action 
taken  by  *the  governors  of  Idaho  and  Colo- [SI 
rado  would,  as  already  suggested,  be  im* 
profier  as  well  as  irrelevant  to  the  real  ques- 
tion to  be  now  determinsd.  It  must  be 
conclusively  presumed  that-  those  officers 
proceeded  throughout  this  affair  with  no  evil 
purpose  and  with  no  other  motive  than  to 
enforce  the  law. 

We  p.^rceive  no  error  in  the  action  of  the 
(  ircuit  Court,  and  its  final  order  is  affirmed. 

Mr.  Justice  McKenna,  dissenting: 
I  am  constrained  to  dissent  from  the 
.^pinion  and  judgment  of  the  court.  The 
principle  uiniouiK-eil,  as  I  understand  it,  is 
that  "a  circuit  court  of  the  United  States, 
when    asked    upon    habeas   corpus,    to    dis- 
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eiup  1  pi»inoFi  heM  in  actiml  ciistotiy  hy  a 
Mitt  i&i  IriJit  in  one  of  its  courts  under  nn 
MlftTStfOt  dimrging  &  erime  against  its  laws, 
oiTDOl  pri.>j>orly  take  into  acfount  the  nteth- 
Tab  whereby  tlie  stAte  obtained  mich  cus- 
[^*r  *  In  other  wor^S",  and  to  illuminate  the 
^wipU  hf  the  light  of  the  fncts  in  this 
i^  lf»d»t  1  mean,  aa  Bllfijed,  and  whirh 
wmufil  tssume  to  be  tru*s  for  the  purpose 
m  mf  diKTission) ,  that  the  ciflicers  of  one 
ikiU  mikf  falitily  represent  thut  a  person 
9U  prtnoftaJl^r  present  in  the  state  nnd  eom- 
Bitlwl  a  i7im*»  there,  and  bad  fled  from  ita 
jufLk*,  may  arrest  such  person  and  take 
Kim  from  another  state,  the  officers  of  the 
bllfr  kncrwlnts  of  th?  fake  accusntion,  and 
wyiminag  tn  and  nidin^  its  purpoie,  thereby 
ittftijmg  him  of  an  opp^^rtunrty  to  appeal 
to  tbf  rt>urts,  and  that  such  person  oannot 
bfvokt  tiic  nght«  guaranteed  to  hitn  hy  the 
Omititutioft  and  atatutes  of  the  United 
^l*f  It  til*  Rtate  to  whieh  he  is  taken, 
lad  tksi,  it  is  said,  is  supported  by  the 
mm  of  Kit  t-  Illinois,  119  U,  S,  436.  SD  L. 
«i  m,  1  Sup.  Ct.  Hep,  325,  and  Mahon  v. 
Jiaitkf,  m  U.  S.  700,  32  L.  ed.  283,  8  Snp. 
Ct  B#j»,  IS<M.  These  eases,  extreme  as  they 
lit.  h  liot  justify,  in  my  judgtnent,  the 
eroclanoji  deduced  from  them.  In  neither 
iut  wai  the  slate  the  actor  in  the  wrongs 
th*t  t»mujr*<t  within  its  confines  the  accused 
pfrwm.  In  the  eas?  at  bar,  the  states, 
IJtkfWij)!  thi^ir  officers,  are  the  •orTendera. 
Bt|,  hjf  ao  illegal  exertion  of  powi^r,  de- 
pfirwj  the  aeoiised  of  a  constitutional  right. 
TV  .iininttion  i»  importiint  to  be  observ:?(L 
It  find*  expression  iiL.^ahon  V*  Juatice.  But 
jl  do«s  not  need  emphasising.  Kidnapping 
is  I  fringe,  pure  and  simple.  It  is  dilHcult  to 
ifTOaiplish;  hazardous  at  every  step.  All  of 
ti*  offn!era  of  the  law  are  fluppossd  to  be  on 
pjrd  igainst  it.  All  of  the  officers  of  the 
k*  mi¥  be  invoked  against  it.  But  how  is 
it  when  the  law  becomes  the  kidnapper? 
^m  tl^  officers  of  the  law,  using  its 
ffrois,  and  eaeerting  ita  power,  become 
iiduftara?  This  is  not  a  distinction  with- 
!it  I  difference, — another  form  of  the 
ftitee  of  kidnapping,,  distinguiahGd  only 
bm  that  committed  hy  an  indhidual 
ly  dmiMBtancea.  If  a  state  may  say 
to  oae  within  her  horde ra  and  upon  whom 
W  procaas  is  served,  '*I  will  not  inquire  how 
^m  came  here ;  1  must  execute  my  laws  and 
f2Diit  you  to  proceeding:s  against  those  who 
kT«  wrong^  you***  may  she  so  plead  against 
her  ovn  offenses?  May  she  claim  that  by 
Aer«  physicaJ  preaence  within  her  borders, 
*M  accused  person  is,  within  her  jurisdiction, 
lefluded  of  hts  constitutional  rights,  thougli 
h  M*  bcea  brought  there  by  her  violence  T 
AM  eouBtitutiotial  rights  the  accused  in  thii 
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case  certainly  did  have,  and  valuable'  on"^'S- 
The  foundiitioji  uf  esttradition  between  th» 
states  is  that  the  a^eusecf  should  be  a  fu<^i* 
tive  from  justice  from  the  dcrrianding  atatay 
and  he  mny  cliaJIcnge  the  fact  by  habeas  cor- 
pus immediately  upon  his  arrcsL  If  he  re- 
fute the  fact  he  cannot  be  removed,  Hyatt 
V.  New  York,  1S8  U,  S.  691,  47  L.  -^d.  tklT, 
23  Sup.  Ct.  Rep.  450.  And  the  right  to  resist 
removal  is  ni>t  a  right  of  asylum.  To  call 
it  so  in  the  state  where  the  accused  is 
is  mi  1^ heading.  It  is  the  right  to  be  free 
from  molest fttion.  It  is  the  right  of  personal 
liberty  in  its  moat  complete  sense.  And  this 
right  was  vindicated  in  Hyatt  v.  New  York, 
and  the  fiction  of  a  constructive  presence  in 
a  state  and  a  constructive  Hight  from  a  con- 
struct ive  presence,  rejected.  This  decision 
illustrates  at  once  the  valua  of  the  right  and 
the  value  of  the  means  to  enforce  the  right. 
It  IB  to  he  hoped  that  our  criminal  juris- 
prudence will  not  need  for  its  efficient  ad- 
ministration  the  •destruction  of  either  the[2l©l 
right  or  the  means  to  enforce  it.  The  deci- 
sion in  the  case  at  bar,  as  1  view  itj  brings 
us  perilously  near  both  results.  Is  this  ex- 
aggeration !  What  are  the  facta  in  the  caao 
at  bar  aa  albged  in  the  petition,  and  which 
it  ia  conceded  must  be  assumed  to  be  tnief 
The  complaint,  whieh  was  the  foundation  of 
the  ext  rail  it  ion  proceedings,  charged  against 
the  accused  the  crime  of  murder  on  the  30th 
of  Dec:iniber,  1005,  at  Caldwell,  in  the  county 
of  Canyon,  state  of  Idaho,  by  killing  one 
Frank  Steunenberg,  by  throwing  an  ex  plo- 
sive Ixmib  at  and  againH  his  person.  The 
accused  avers  in  his  petition  that  he  had  not 
been  "in  the  state  of  Idaho,  in  any  way, 
shape,-  or  form,  for  a  period  of  mors  than 
ten  years''  prior  to  the  acta  of  which  he 
comnlained,  and  that  the  governor  of  Idaho 
knew  accused  had  not  been  in  the  state 
the  day  the  murder  was  comniitted,  ''nor  at 
any  time  near  that  day."  A  conspiracy  ia 
alleged  between  the  governor  of  the  state  of 
Idaho  and  his  advisers,  and  that  the  govern- 
or of  the  state  of  Colorado  took  part  in 
the  conspiracy  J  the  purpose  of  which  was  "to 
avoid  the  Constitution  of  the  United  Statsa 
and  the  act  of  Congress  made  in  pursuance 
thereof,  and  to  prevent  the  accused  from 
asacrting  his  constitutional  right  under 
clause  2,  §  2,  of  article  4,  of  the  Constitution 
of  the  United  States  and  the  act  made  pur- 
suant thereof.'*  The  manner  in  which  the 
alleged  conspiracy  had  been  executed  was  set 
out  in  detail.  It  was  in  efTcct  that  the  agent 
of  th3  atate  of  Idaho  arrived  in  Denver, 
Thursday,  February  15,  lOOfl,  but  it  waa 
agreed  between  him  and  the  officers  of  Colo- 
rado that  the  arrest  of  the  accused  should 
not  l>e  made  until  sonie  time  in  the  night  oi 
Saturday,  after  business  hours, — after  th'S 
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courts  had  closed  and  judges  and  lawyers 
liad  departed  to  their  homes ;  that  the  arrest 
should  be  kept  a  secret,  and  the  body  of  the 
accused  should  be  clandestinely  hurried  out 
of  the  state  of  Colorado  with  all  possible 
speed,  without  the  knowledge  of  his  friends 
or  his  counsel;  that  he  was  at  the  usual 
place  of  business  during  Thursday,  Friday, 
and  Saturday,  but  no  attempt  was  made  to 
arrest  him  until  11:30  o'clock  p.  M.  Satur- 

(SSOJday,  *when  his  house  was  surrounded  and  be 
arrested.  Moyer  was  arrested  under  the 
same  circumstances  at  8:45,  and  he  and  ac- 
cused "thrown  into  the  county  jail  of  the 
city  and  county  of  Denver."  It  is  further 
alleged  that,  in  pursuance  of  the  conspiracy, 
between  the  hours  of  5  and  6  o'clock  on 
Sunday  morning,  February  18,  the  officers 
of  the  state  and  "certain  armed  guards,  be- 
ing a  part  of  the  forces  of  the  malitia  of  the 
stata  of  Colorado,"  provided  a  special  train 
for  the  purpose  of  forcibly  removing  him 
from  the  state  of  Colorado,  ana  between  said 
hours  he  was  forcibly  placed  on  said  train 
and  removed  with  all  possible  speed  to  the 
state  of  Idaho;  that  prior  to  his  removal,  and 
at  all  times  after  his*  incarceration  in  the 
jail  at  Denver,  he  requested  to  be  allowed 
to  communicate  with  his  friends  and  his 
counsel  and  his  family,  and  the  privilege  was 
absolutely  deniid  him.  The  train,  it  is  al- 
leged, made  no  stop  at  any  considerable  sta- 
tion, but  proceeded  at  great  and  unusual 
speed;  and  that  he  was  accompanied  by  and 
surrounded  with  armed  guards,  members  of 
the  state  militia  of  Colorado,  under  the  or- 
ders and  directions  of  the  adjutant  general 
of  the  state. 

I  submit  that  the  facts  in  this  case  are  dif- 
ferent in  kind  and  transcend  in  consequences 
those  in  the  cases  of  Ker  v.  Illinois  and  Ma- 
hon  V.  Justice,  and  diiTer  from  and  transcend 
them  as  the  power  of  a  state  transcends 
the  power  of  an  individual.  No  individual 
or  individuals  could  have  accomplished  what 
the  power  of  the  two  states  accomplished; 
no  individual  or  individuals  could  hava  com- 
manded the  means  and  success;  could  have 
made  two  arrests  of  prominent  citizens  by 
invading  their  homes;  could  have  command-  | 
ed  the  resources  of  jails,  armed  guards,  and 
special  trains;  couki  have  successfully  timad 
all  acts  to  prevent  inquiry  and  judicial  in- 
terference. 

The  accused,  as  soon  as  he  could  have  done 
so,  submitted  his  rights  to  the  considera- 
tion of  the  courts.  He  could  not  have  done 
•o  in  Colorado,  he  could  not  have  done  so  on 
the  way  from  Colorado,  At  the  first  instant 
that  the  state  of  Idaho  relaxed  its  restrain- 

[£21]ing  power,  he  invoked  the  aid  of  'habeas  cor- 
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pus  successively  of  the  supreme  court  of  tW 
state  and  of  the  circuit  court  of  the  Unitii 
States.  He  should  not  have  been  ititmiiM 
from  court,  and  the  action  of  the  ciicoit 
court  in  so  doing  should  be  reversed. 

I  also  dissent  in  Noa.  250,  261,  285,  2^ 
and  267. 


CHARLES  H.  MOYER,  Appt, 

V. 

JASPER   C.   NICHOLS. 

(See  S.  C.  Reporter's  ed.  221,  222.) 

This  case  is  governed  by  the  decision  ii 
Pettibone  v.  Nichols,  ante,  148. 

[No.  260.] 

Argued  October  10,  11,  1906.     Decided  D^ 
cember  3,   1906. 

APPEAL  from  the  Circuit  Court  of  tkt 
United  States  for  the  District  of  hbltt 
to  review  a  judgment  refusing  to  dischaigtb 
on  habeas  corpus,  41  person  held  in  ciutodj 
to  await  a  trial  for  murder,  because  of  tki 
methods  by  which  his  personal  preseaei  il 
the  state  was  secured.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edmund  F.  Sichardaon  and  Ou>* 
ence  S.  Darrow  argued  the  cause,  and,  with 
Mr.  John  H.  Murphy,  ffied  a  brief  for  sp- 
pellant. 

Mr.  James  H.  Ha^ley  argued  the  ciuMi 
and,  with  Mr.  W.  E.  Borah,  filed  a  brief  for 
appellee. 

For  their  contentions  see  their  briefs  il 
reported  in  Pettibone  v.  Nichols,  ante,  148. 

Mr.  Justice  Harlan  delivered  the  opinioi 
of  the  court: 

This  case  does  not  differ,  in  principla  or  il 
its  facts,  from  Pettibone  v.  Nichols,  just  de- 
cided. Moyer  was  also  charged  with  the 
murder  of  Steunenberg,  and  was  arretted  il 
Colorado,  upon  the  warrant  of  the  govenor 
of  that  state,  and  taken  to  Idaho,  and  de- 
livered to  its  authorities.  He  was  embrued 
in  the  same  indictment  with  Pettibone,  aid 
was  held  in  custody  for  trial  under  that  ii- 
dictment.  He  sued  out  a  writ  of  habeu 
corpus  from  the  supreme  court  of  Idaho.  M 
the  writ  was  ^dismissed  by  that  court  (BllP 
parte  Moyer,  85  Pac.  807),  and  a  writ  tl 
error  has  been  prosecuted  to  this  cottlt 
That  is  case  No.  266  on  our  present  < 
He  then  sued  out  a  writ  of  habeas 
from  the  circuit  court  of  the  Tnitcd  StatH^ 
and  his  discharge  being  refused  by  the  eovti 
he  prosecuted  the  present  appeal. 

For  the  reason  stated  in  Pettibonc's  Oui^ 
the  final  order  is  affirmed. 

The  final  order  of  the  dtcuit  court  off  tht 
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for  Idaiio,  in  Ha j wood  t. 
0.  ^1,  oit  appe&l,  is  aMrmed  an  tbe 
of  Pcitiboae  v.  Nichols,  203  U,  S* 

14S,  27  Slip.  Ct,  Rep,  111,  from 
i  to  Uie  ftkcUi  OT  the  (lue^tiotia 
ft  does  oot  dMer.     The  ordcrB  m 

y.  Wlsitn^j,  No.  265,  Morey  v. 
N0,  26e,  and  Haywood  v.  Wbitoey, 
^ea^h  of  which  caaes  is  here  upon 
'TOf  io  the  iupreme  court  of  Idaho, 
the  flame  question  as  those  deter- 
Fettihone  T.  Hichota,  and  bj  agr«e- 
3  depend  upon  the  judgme&i  lit  that 
lat  also  be  aMrmed. 
i  ordered^ 


HUB  E-  APPLEYAED,  Appt*, 

lON'WEALTH  OF  MASSACHU- 
SETTS, 

8.  a  Reporter's  ed.  222-232,) 

ioi— fngitivef  from  jnstice. 
^t  belief  of  the  accuaed,  when  leaT* 
deamndjiig  state,  that  be  had  not 
d  any  crime  against  the  laws  of 
«.  doiis  not  preveat  bis  being  a  fu- 
dm  juatit^  within  the  meaning  of 
lion  of  U>  S.  Const,  art.  4,  g  2«  and 
f.  Stat,  5  5278  (U.  S.  Comp.  Stat, 
3597),  relating  to  extradition  pro- 

oiH-fugitiTes  fiom  justice, 
>  be  a  fugitive  from  justice  within 
fling  of  the  proviaioDS  of  U*  S. 
t.  4,  I  2,  and  U.  S.  Rev.  Stat,  g 
itlng  to  extradition  proceedings,  it 
leceasary  that  the  accused,  having 
be  demanding  state  when  the  crime 
ntitted,  thereafter  leave  that  atate 
oimd  witliin  the  territorj  of  an- 

[No.  116.] 

d  NoTcmber  16,  1&06,    Decided  De- 
cetnber  3,  l&Oe, 

L  froTD   the   Cu^uit  Court  of  the 

d  States  for  the  District  of  Maa- 

M  to  review  &  judgment  discharging 

habeas  corpus  to  inquire  into  a  de- 

inder  an  order  of  arrest  in  extradi- 

eedings.    Affirmed, 

eta  are  stated  in  the  opinion. 

»ijamic   S.    Minor    submitted    the 

'  appellant,    Mr,  Fred  H.  Williams 

the  brief: 

ppelljyat   w&s  not  a   fugitive   from 


^As  to  who  are  fugitives  from  jus* 
tr  ejttradition  laws- — see  notes  to 
las,  m  C.  C,  A.  im\  Cooic  v.  Hart, 
O,  8.  034^  and  State  v.  Hall,  28 
19, 
S.  U.  &,  Book  51. 


Hjatt  v.  New  York,  188  U.  S.  6DI,  47  L. 
ed.  657,  23  Sup,  Ct,  Rep.  450;  United  States 
V.  O'Brien,  3  IKIL  381,  Fed.  Caa,  Ho,  15,908; 
24  Am.  Jur,  226;  6  Pa,  L,  J.  418;  Re  Tod, 
12  a  Dak.  386,  47  LR.A.  566,  76  Am.  St. 
Rep.  616,  81  N,  W,  637, 

Mr.  Dana  Malont  submitted  the  cause  for 
appellee.  Mr.  Frederic  B.  Greenbalge  vaa 
on  the  brief  t 

Whether  or  not  Applejard  was  a  fugitif § 
from  justice  is  a  pure  question  of  fact, 

Roberte  v.  Reilly,  116  U.  B.  80,  05,  20  L. 
ed.  544,  540,  6  Sup.  Gt,  Rep.  2D1 ;  Ex  parti 
Reggel,  114  U-  S.  642,  651,  29  L,  ed.  250, 
253,  6  Sup.  Ct,  Hep,  1148,  See  alio  Hyatt 
T,  Cockmn,  188  U.  S.  691,  709,  47  L.  ed.  657, 
660,  23  Sup.  Ct,  Rep-  456. 

This  court  will  not  revise  the  findings  of 
fact  of  the  trial  court  if  there  is  evidence 
adequate  to  justify  them. 

Zeckendorf  v.  Johnson,  12S  U.  S.  617,  31 
L.  ed.  277,  8  Sup.  Ct,  Rep.  261;  Hewitt  w, 
Campbell,  109  U.  S,  103,  27  L.  ed.  871,  3 
Sup,  Ct.  Rep.  68;  Jeffries  v.  Mutual  L.  Ins, 
Cb.  110  U.  S.  305,  28  L.  ed.  156,  4  Sup,  Ct. 
Rep,  8;  Central  P,  R.  Co.  v.  Califoraia,  162 
U,  S.  91^  40  L.  ed.  903,  16  Sup.  Ct.  Rep, 
766. 

Cuoacious  guilt,  or  an  intent  to  avoid  the 
consequences  of  a  known  crime  or  a  certain 
prosecution,  is  not  an  element  which  is  es^ 
aential  to  constitute  a  Higbt  from  justice 
within  the  memning  of  tlie  Constitution  and 
statutes  of  the  United  Statea. 

Roberta  v.  Heilly,  116  U,  S.  80,  97,  29  L, 
ed.  544,  549,  6  Sup.  Ct.  Rep.  291;  Re  White, 
5  C.  C.  A.  29,  !4  U.  S.  App.  87,  55  Fed,  54j 
Re  Bloch,  87  Fed,  981, 

Mr.  Justice  Harlas  delivered  the  opinion 
of  the  court: 

The  appellant  waa  indicted  in  the  supreme 
court  of  New  York,  count j  of  Erie-j  for  the 
crime  of  grand  larceny,  first  degree,  alleged 
to  have  bean  committed  iu  that  county  on 
the  ISth  day  of  May,  1904, 

Upon  that  Indictment  a  warrant  of  arrest 
was  issued,  but  the  accused  was  not  arrest* 
ed,  for  the  reason  that  be  was  not  found 
within  the  state. 

Then  the  district  attorney  of  Erie  county 
applied  to  the  governor  of  New  York  for  a 
requisition  upon  the  governor  of  Iflaasachu- 
aetta  for  ApplejEird  as  a  fugitive  from  jus- 
tice. The  application  was  baaed  upon  the 
above  indictment  and  numerous  accompany 
ing  aflidavits,  stating,  aiuung  other  things, 
that  the  accused  was  then  in  Masaacbusetts. 
A  requii^ition  was  accordingly  mild;^  upon 
the  governor  of  that  commonwealth  for  th© 
apprehension  of  Appleyard,  and  his  delivery 
to  a  named  agent  of  New  York,  who  wai 
autbori^&d  to  receive  and  convey  him  to  the 
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latter  Btate,  to  be  there  dealt  with  according 
to  law.  With  that  requisition  went  properly 
authenticated  copies  of  all  the  papers  which 
had  been  submitted  to  the  governor  of  New 
York  by  the  district  attorney  of  Erie 
eounty. 

The  goyemor  of  liassachusetts  received 
the  requisition,  and,  pursuant  to  the  stat- 
utes of  that  eommonwealth,  referred  it  to 
the  attorney  general  for  examination  and  re- 
*  port.  Giving  the  accused  full  opportunity 
[S24]to  be  heard  and  to  introduce  ^evidence,  of 
which  he  availed  himself,  that  officer  exam- 
ined the  ease  and  reported  that  the  requisi- 
tion was  in  regular  and  proper  form  and 
that  there  was  no  sufficient  reason  why  it 
should  not  be  honored.  The  governor  there- 
upon issued  a  warrant  for  the  arrest  of  Ap- 
pleyard  and  his  delivery  to  the  agent  of  New 
York,  to  be  taken  to  that  state,  the  officer 
who  should  execute  the  warrant  being  re- 
quired to  give  the  accused  such  opportunity 
to  sue  out  a  writ  of  habeas  corpus  as  was 
prescribed  by  the  laws  of  Massachusetts  in 
such  cases.  Appleyard,  having  been  arrested, 
applied  for  a  writ  of  habeas  corpus  to  the 
supreme  judicial  court  of  Massachusetts. 
This  fact  is  stated  in  the  return  of  the  offi- 
cer holding  the  accused,  and  is  not  denied. 
That  court,  after  hearing  an  argum-ant,  de- 
nied* the  application,  and  remanded  the  pe- 
titioner to  the  custody  of  the  agent  of  New 
York,  to  be  held  in  accordance  with  the  war- 
rant issued  by  the  governor  of  Massachu- 
setts. 

The  accused  then  applied  to  the  circuit 
court  of  the  United  States  for  a  writ  of 
habeas  corpus,  alleging  that  the  warrant  of 
the  governor  of  Massachusetts  and  the  or- 
der for  his  delivery  to  the  agent  of  New 
York  were  issued  without  authority  of  Uw, 
and  contrary  to  the  Constitution  and  laws, 
as  well  of  the  United  States  as  of  Massa- 
chusetts, and  "especially  contrary  to  §  2, 
article  4,  of  the  Constitution  of  the  United 
States,  and  of  §  5278  of  the  Revised  Stat- 
utes of  the  United  States  (U.  S.  Comp.  Stat. 
1901,  p.  3597),  in  that  your  petitioner  is 
not  a  fugitive  from  justice."  The  writ  was 
issued  and  a  return  was  made  of  the  above 
facts. 

At  the  hearing  in  the  circuit  coutt  the 
accused  requested  a  ruling  that,  on  the  evi- 
dence, it  did  not  appear  that,  within  the 
meaning  of  the  Constitution  and  laws  of  the 
United  States,  he  was  a  fugitive  from  jus- 
tice, and,  also,  that  he  should  be  discharged 
from  custody  unless  it  appeared  positively, 
by  a  preponderance  of  proof,  that  he  "con- 
sciously fled  from  justice  when  he  left  the 
state  of  New  York."  Those  requests  were 
denied.  But  the  court  granted  a  request 
that  the  finding  by  the  governor  of  Massa- 
chusetts as  a  fact  that  the  accused  was  a 
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fugitive  from  justice  was  not  ooocfauhi. 
The  court  refused  *to  find,  as  facts,  thai  thi(Hi 
acts  of  Appleyard  did  not  constitute  a  aim 
under  the  laws  of  New  York;  that  no  eriw 
was  committed  by  him  in  that  stats;  sid 
that  Appleyard  was  not  in  New  York  m 
May  18th,  1904,  the  date  of  the  alhgii 
crime.*  It  consequently  discharged  the  vii 
of  habeas  corpus.  From  that  order  tht 
present  appeal  was  prosecuted. 

It  cannot  be  said  that  the  appellant  kH 
not  had  ample  opportunity  to  test  the  qsH- 
tion  whether  his  detention  was  in  violstioi 
of  the  Constitution  and  laws  of  the  United 
States.    He  has  had  three  hearings  upon  thiti 
question;  first,  before  the  executive  authori- 
ties of  Massachusetts,  then  before  the  n- 
preme  judicial  court  of  that  commonwealth, 
and  finally  before  the  circuit  court  of  the 
United  States.     Upon  each  occasion  be  ii- 
sisted  that,  within  the  meaning  of  the  Gob- 
stitution  and  laws  of  the  United  States,  be 
could  not  be  regarded  as  a  fugitive  tram 
justice.     The  decision  at  each  hearing  wu 
adverse  to  that  contention,  and,  unlesi  tUi 
court  reverses  the  judgment  of  the  eiradt 
court,   he  must  stand   his  trial  upon  tbt      . 
charge  that  he  committed  a  crime  sguflit    ^ 
the  laws  of  New  York.    In  view  of  the  Ui- 
tory  of  this  case  from  the  time  of  the  de- 
mand upon  the  governor  of  Massacbnietti 
for  the  surrender  of  the  appellant,  thii  coot 
should  hesitate,  by  disturbing  the  mUng  be- 
low, to  further  delay  the  administratioB  hj 
New  York  of  its  criminal  laws  through  iti 
own  judicial  tribunals.     Regularly,  the  a^ 
cused  should  have  prosecuted  a  writ  of  c^ 
ror  to  the  supreme  judicial  court  of  Msim-    ^^ 
chusetts  before  ^invoking  the  jurisdictioD  of[fll 
the  circuit  court  of  the  United  States  opes 
habeas  corpus.    £x  parte  Roy  all,  117  V,  & 
241,  261-263,  29  L.  ed.  868,  871,  872,  6  So^ 
Ct.  Rep.  734;  Markuson  ▼.  Boucher,  175  U.& 
184,  44  L.  ed.  124,  20  Sup.  Ct.  Rep.  76;  Mis- 
nesoU  V.  Brundage,  180  U.  S.  499,  M,  4S 
L.  ed.  639,  640,  21  Sup.  Ct  Rep.  465;  B«d 
V.  Jones,  187  U.  S.  163,  47  L  ed.  116,  tf 
Sup.  Ct  Rep.  89.    But,  in  view  of  the  losg 
time  which  has  elapsed  since  the  gofwi* 
of  New  York  made  his  requisition  for  thi 
surrender  of  the  accused,  and  as  the  eus  b 
one    which    the    public    interests    densil 
should  be  q>eedily  determined,  we  think  thi 
ends  of  justice  will  be  pnmiotad  if  we  po- 
ceed  to  a  final  judgment  on  this  appsiL 

Upon  a  careful  scrutiny  of  the  rseoid  «• 
discover  no  ground  for  the  aasertkni  that  the 
detention  of  the  appellant  is  in  violatioB  sf 
the  Constitution  or  laws  of  tke  UbIIsA 
States.  The  crime  with  whidi  he  is  ehaifsd 
is  alleged  in  the  indictment  to  have  besi 
committed  at  Buffalo,  New  York,  on  May 
18th,  1904.  It  is,  we  think,  abundantly  ••- 
tablished  by  the  evidenee  that  he  was  pw- 

MS  9.1. 


AMTJJKf^Wf    f.    tfASaACHUSmS. 


226-^223 


prtoent  In  tibmt  dif  on  IfeAt  day,  and 
tester  lie  left  New  York,  although 
pa  lome  evidence  ta  the  ^«ct  that 
Mt^rticular  daj  named  he  warn  not  in 
k  tn  hlfi  own  sSSdavit,  eubmttted 
ppted  as  evidenee,  the  at^cused  Bpeci- 
Iral  da^s  when  he  was  in  Buffalo, 
and  Bubsequeiit  to  May  18tbj  1^04, 
I  stated  bj  the  att<amey  general  of 
Uteetts  in  hie  report  to  the  govenior 
IciotnmoiiweaHhi  there  was  in  that 
\  no  statement  directly  tlenyio^  that 

rN^w  York  at  the  time  and  pla^-B 
in  the  indictment. 
lie  appellant  eontended  below^  aa  he 
!C^  that  he  had  no  belief  when  leav- 
*  Vark  at  an^r  time  that  he  had  vio- 
lenminal  laws,  and  therefore^  within 
Sling  of  the  Constitution  and  lawa 
kiitfHl  States^  he  could  not  be  deemed 
f^  from  its  ju^tioe.  This  contention 
m  sustained;  indeed^  k  could  not  be 
I  with<>iit  materially  impairing  the 
BI  the  conatitutional  and  statutory 
la  relating  to  fugitives  from  justice. 
fed  fugitive  may  believe  that  he  has 
Riticfd  any  crime  against  the  laws  of 
I  in  wbii^  he  ia  indicted^  *aad  yet, 
I  to  the  laws  of  such  atate,  as  ad- 
^  by  its  judicial  tribunals^  he  may 
1^  so,  and  his  belief  or  want  of  be- 
f  be  without  foundation  in  law. 
^ovinee  of  the  courts  of  New  York 
m  what  its  laws  are,  and  to  deter- 
Siber  particular  acts  on  the  part  of 
id  o^endar  constitute  a  crime  under 
wt.  The  conatitutional  provision 
person  charged  with  crime  against 
of  a  state,  and  who  deea  from  its 
nust  be  dettvered  up  on  proper  de- 
sufficiently  comprebansive  to  em- 
r  ofiTense,  wnatever  its  tiature,  which 
■f  consistently  with  the  Constitution 
i  of  the  United  Btates,  may  have 
crime  agninst  its  laws.  Kentucky 
ion,  24  How.  66,  69,  16  L.  ed.  717; 
'  Eeggel,  114  U.  S,  642,  650,  2S  L  ed 
5  6up,  Ct.  Rep.  114S,  So  that  the 
Lqniry  must  be  whether  the  perion 
irrender  is  demanded  ia  in  fact  a 
from  justice,  not  whether  he  oon- 
fled  from  justice  in  order  to  avoid 
on  for  the  crime  with  which  he  ts 
b^  the  demanding  state.  A  person 
>y  indictment  or  by  affidavit  before 
rate  with  the  commission  within  a 
a  crtme  ooTered  by  its  laws,  and 
ar  the  date  of  the  commission  of 
le,  lea  vet  tbe  atate^ — no  matter  for 
rpoae  or  with  what  motive,  nor  un- 
belief,— ^becomes,  from  the  time  of 
ing,  and  within  the  meaning  of  tbe 
^n  and  the  laws  of  the  United 
fugitive  liHun  justice^  and  If  found 


in  another  atate  must  be  delivered  up  by^ 
tbo  governor  of  sucb  state  to  tbe  state  whose 
laws  are  alleged  to  have  been  violated,  on 
the  production  of  auch  ittdictmeot  or  affida- 
vit, certllied  na  authentie  by  tiie  governor  of 
the  state  from  which  tbe  accusad  departcd- 
Sui^h  is  the  command  of  the  supren^  law  of 
the  land,  wbicb  may  not  be  disregarded  by 
fkjij  state.  The  conaUtutioiial  provision  re- 
lating to  fugitives  from  justice,  a*  the  hia- 
torj  of  ita  adoption  wiU  show,  is  in  tbe  zub- 
ture  of  a  treaty  stipulatiom  entered  into 
for  tbe  purpose  of  securing  a  prompt  and 
elTlcient  administration  of  the  caimlnal  l^ws 
of  the  sevi^ral  statea,— an  object  of  tbe  &rat 
concern  to  the  people  of  the  entire  country, 
*{U)d  wbieb  eaeb  state  is  bound,  in  fidelity  to  [228] 
the  Conatitution,  to  recognise.  A  faithful, 
vigorous  enforcement  of  tliat  gtipulation  ia 
vital  to  tbe  barmonj  and  welfare  of  the 
at£ttes>  And  while  a  state  should  take  care, 
within  the  timits  of  the  law,  that  tbe  rights 
of  its  people  are  protected  against  illt^gal 
action,  the  judicial  authorities  of  the  Union 
should  equally  take  care  that  tbe  provisions 
of  the  Constitution  be  not  ao  narrowly  in- 
terpreted aa  to  enable  offenders  agairvst  the 
laws  of  a  state  to  find  a  permiinpot  asylum 
in  tbe  territory  of  another  state. 

In  Roberts  v.  Reilly,  116  U.  6,  80,  ft5,  97, 
2U  L.  ed,  544,  549,  6  Sup.  a.  Rep.  291.  this 
court  said  that  the  act  of  Congress,  §  527S 
of  the  Revised  Statutes,  made  it  the  duty 
of  the  executive  authority  of  tbe  state  in 
which  ia  found  a  person  charged  with  crime 
against  the  laws  of  another  state,  and  who 
has  fled  from  ita  justice,  **to  cause  th?  arrest 
of  the  alleged  fugitive  from  justice  when- 
ever the  executive  authority  of  any  state 
demands  eucb  person  as  a  fugitive  from  jus- 
tice, and  produces  a  copy  of  an  indictment 
founds  or  affidavit  made  before  a  magis- 
trate of  any  state,  charging  the  person  de- 
manded with  having  committed  a  crime 
therein,  eertiHed  as  authentic  by  the  gov- 
ernor or  chief  magistrate  of  tbe  state  from 
whence  the  person  so  charged  bas  fled.  It 
must  appear,  therefore,  to  the  governor  of 
the  state  to  whom  such  a  demand  is  pre* 
seated,  before  he  can  lawfully  comply  with 
it,  first t  that  the  person  demanded  is  aub- 
st&ntially  charged  with  a  crime  against  the 
laws  of  the  state  from  whose  justice  he  is 
alleged  to  have  fled,  by  an  indictment  or  an 
affidavit,  certified  as  authentic  by  tbe  gov- 
ernor of  the  atate  making  the  detnandj  and, 
second,  that  the  person  demanded  is  a  fugi- 
tive from  the  justice  of  the  state  the  exec- 
utive authority  of  wbicb  makes  tba  demand. 
The  Orst  of  these  prerequiaites  is  a  question 
of  law^  and  is  always  open  upon  the  face  of 
the  ptipcra  to  judicial  inquiry,  on  an  appli* 
cation  for  a  discharge  under  a  writ  of  ha  beat 
corpus.     Tbe  second   la  a  quest  ion  of  factj 
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which  the  goveraor  of  the  state  upon  whom 
the  demand  is  made  most  decide,  upon  such 
evidence  as  he  may  deem  satisfactory.  How 
[S29]lar  hia  decision  may  be  ^reviewed  judicially 
in  proceedings  in  habeas  corpus,  or  whether 
it  is  not  conclusive,  are  questions  not  settled 
by  harmonious  judicial  decisions,  nor  by  any 
authoritative  judgment  of  thk  court.  It 
is  conceded  that  the  determination  of  the 
fact  by  the  executive  of  the  state  in  issuing 
his  warrant  of  arrest,  upon  a  demand  made 
on  that  ground,  whether  the  writ  contains  a 
recital  of  an  express  finding  to  that  effect 
or  not,  must  be  regarded  as  sufficient  to 
justify  the  removal  until  the  presumption  in 
its  favor  is  overthrown  by  contrary  proof. 
Ex  parte  Reggel,  114  U.  S.  642,  29  L.  ed.  250, 
5  Sup.  Ct  Rep.  1148." 

Replying  to  the  suggestion,  in  that  case, 
that  the  fugitive  was  not  within  the  de- 
manding state  subsequent  to  the  finding  of 
the  indictment,  the  court  further  said: 
"The  appellant  in  his  affidavit  does  not  deny 
that  he  was  in  the  state  of  New  York  about 
the  date  of  the  day  laid  in  the  indictment 
when  the  offense  is  alleged  to  have  been  com- 
mitted, and  states,  by  way  of  inference  only, 
that  he  was  not  in  that  state  on  that  very 
day;  and  the  fact  that  he  has  not  been 
within  the  state  since  the  finding  of  the  in- 
dictment is  irrelevant  and  immaterial.  To 
be  a  fugitive  from  justice,  in  the  sense  of 
the  act  of  Congress  regulating  the  subject 
under  consideration,  it  is  not  necessary  that 
the  party  charged  should  have  left  the  state 
in  which  the  crime  is  alleged  to  have  been 
committed,  after  an  indictment  found,  or 
for  the  purpose  of  avoiding  a  prosecution 
anticipated  or  be^un.  but  simply  that  having 
within  a  state  ooniinitted  that  which  by  it« 
laws  constitutes  a  crime,  when  he  is  sought 
to  be  subject (hI  to  its  criminal  process  to 
answer  for  his  ofl'ense,  he  has  left  its  juris- 
diction and  is  found  within  the  territory  of 
another."  To  the  same  effect  are  Ex  parte 
Brown,  28  Fed.  653,  655;  Re  White,  6  C.  a  A. 
21),  14  U.  S.  App.  87,  55  Fed.  54,  57;  Re 
Bloch,  87  Fed.  981,  983.  It  is  suggested  that 
Roberta  v.  Reilly  was  substantially  modified 
in  Streep  v.  United  States,  160  U.  S.  128, 134, 
40  L.  ed.  365,  369,  16  Sup.  Ct.  Rep.  244,  in 
which  the  court  had  occasion  to  construe  § 
1045  of  the  Revised  Statutes  (U.  S.  Comp. 
Stat.  1901,  p.  726).  But  this  is  an  error. 
Interpreting  the  words  "fieeing  from  jus- 
tice" as  found  in  that  section,  the  court  ex- 
pressly held  that  these  words  must  receive 
[830]*the  same  oonstruction  as  was  given  in  Rob- 
erts v.  Reilly  to  like  words  in  §  5278  of  the 
Revised  Statutes,  the  inquiry  in  that  case 
being  whether  the  accused  was  a  fugitive 
from  justice. 

In  support  of  his  contention,  the  appellant 
refers  to  HyaU  ▼.  New  York,  188  U.  S.  691, 
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47  L.  ed.  657,  23  Sup.  Ct  Rep.  45C.  That 
was  the  case  of  an  arrest  in  New  York,  oi. 
der  the  warrant  of  the  governor  of  tkti 
state,  of  an  alleged  fngittre  from  the  ji 
of  Tennessee,  in  whidi  state  he 
charged  by  indictment  with  crime 
ted  in  that  state.  This  court  said  (pi  TU^ 
L.  ed.  p.  664,  Sup.  Ct.  Rep.  p.  462)  that  m 
the  alleged  fugitive  "showed,  without  e«- 
tradiction,  and  upon  conceded  facts,  that  li 
was  not  within  the  state  of  Tennessee  at 
the  times  stated  in  the  indictments  foimd  ia 
the  Tennessee  court,  nor  at  any  time  whm 
the  acts  were,  if  ever,  committed,  be  via 
not  a  fugitive  from  justice  within  the  auaa- 
ing  of  the  Federal  statute  upon  that  nb- 
ject,  and  upon  these  facts  the  warraat  of 
the  governor  of  the  state  of  ^ew  York  via 
improperly  issued,  and  the  judgment  of  tha 
court  of  appeals  of  the  state  of  New  York, 
discharging  the  relator  from  imprisonnflal 
by  reason  of  such  warrant,  must  be  af- 
firmed." The  present  case  is  a  wholly  diffv- 
ent  one;  for  here  the  presumption  ariiim 
from  the  recitals  in  the  warrant  of  annt  ii 
favor  of  its  validity  was  not  everthrova  hf 
the  proof;  on  the  contrary,  it  appeared,  bjr 
a  preponderance  of  evidence,  that  the  aecwid 
was  in  the  state  of  New  York  when  X\a  al- 
leged crime  was  committed. 

Similar  views  to  those  expressed  ia  Ro^ 
crts  V.  Reilly  have  been  expressed  by  itaU 
courts.    In  Kingsbury's  Case,  106  Maaa  20, 
227,  228,  the  contention  of  the  fugitive  from 
justice  was  that,  as  she  went  into  the  d^ 
manding  state  and  returned  to  her  hoBMfi 
the  other  state  before  the  alleged  crime  vis 
known,  she  could  not  be  deemed  to  hsTe  M 
from  justice.    But  the  court  said:    "Theos- 
terial  facts  are,  that  the  prisoner  ia  chargii 
with  a  crime  in  the  manner  preaeribed,  tii 
has   gone   beyond   the  jurisdiction  of  tht 
state,  80  that  there  has  been  no  reaaoaaUi 
opportunity  to  prosecute  him  after  the  bets 
were  known.     The  fact  in   this  case,  thit 
she  returned  to  her  permanent  home,  ctaaot 
be  material.  .     .     .  It  is  sufficient  'that  tk[^ 
crime  of  larceny  has  been  properly  charged, 
and     that     the     prisoner     is     a     fngitivtb 
and  a  ret^uisition  has  been  properly  msda' 
In  State  ex  rel.  Burner  ▼.  lUcfater,  37  Ifitf* 
436,  438,  36  N.  W.  9,  the  contention  was  ttal 
to  constitute  a  fugitive  from  justice  a  ptf^ 
son  must  have  left  the  state  where  the 
was  committed  for  the  purpose  of 
the  legal  consequences  of  his  crime.    Reii^ 
ring  to  Roberts  v.  Reilly,  above  ritod,  M  at- 
thoritative  and  binding,  and  as  in  aoooidun 
with  its  own  views,  the  supreme  court  of 
Minnesota  well  said:     The  sole  parposa  af 
this  statute,  and  of  the  constitutional  pn* 
vision  which  it  was  designed  to  carry  into  af- 
fect, was  to  secure  the  return  of 
who  had  committed  crime  within  one 
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I  kft   h  before  ttntwenng  tb^   de- 

>f  juaUce.  Tlic  important  thing  is 
ir  putriiode  in  leaving,  but  tlie  foot 
\j  ba4  left,  and  besce  were  beyond 
k  ^f  tbe  proet^sa  of  tba  statfi  where 
M  wftt  coiii9Bitt€d.  Wlether  the 
for  loATiog  was  to  eieape  prosecution 
IKiog  else,  their  return  to  answer 
gn  against  them  is  equaUj  within 
it  and  pQipoae  of  the  statute  \  and 
lie  f«^  that  they  are  fiot  withLn  the 

answer  its  criminal  proeessj  when 
.  tenders  them,  in  legal  intendn^ent^ 
I  from  justice  J  regardl^^s  of  thoir 
in  leaTlng,"  In  Re  Voorheea,  32  N. 
t  150,  the  eourt  said^  '*A  person  who 

a  Clime  within  a  state,  and  with- 
iinaelf  from  such  jurisdiction  with- 
tig' to  abide  the  consequences  of  such 
4  be  regarded  us  a  fugitive  from 
oe  of  the  state  whose  laws  he  baa 
»    Any  other  constnictf on  would  not 

iucoiiaistent  with  good  seuae  and 

obvious  imptvrt  of  the  word  to  be 
ed  in  the  context  in  which  it 
ut  would  likewise  destroy,  for  most 

purposes,  the  efficacy  of  the  entire 
ional  provision."  In  Ex  parte 
rea.  13  8,  C.  74,  80,  the  court  held 
terms  "fugitive  from  justice'*  "were 

to  embrace  uot  only  a  case  where 
^fter  committing  a  crime^  actually 
the  literal  sense  of  that  termj  from 
r  where  such  crime  was  committed^ 
a  case  where  *a  citizen  of  one  ttate^ 
bin  the  territorial  limits  of  another 
romits  a  crime,  and  then  simply  re- 

hia  own  home.  The  object  of  the 
bion  was  to  enable  a  state  whose 
.  been  violated,  to  secure  the  arrest 
ersou  cbarged  with  such  violation, 
>ugh  such  person  might  be  beyond 
h  of  the  ordinary  process  of  such  ' 
[n  Be  Mohr,  73  Ala.  503,  512,  49  Am, 
the  court,  referring  to  the  words  in 
titulioUi  **who  shall  flee  from  justice 
nmd  in  another  state/'  said:  '* There 
^reoce  of  opinion  as  to  what  must 
eiact  nature  of  this  flig-ht  on  the 
the  criminal^   but  the  better  view, 

is  that  any  person  is  a  fugitive 
he  pnoiew  of  the  Constitution, 
i  into  a  state*  commits  a  crime,  and 
liras  home.'  "  In  Hibler  v.  State, 
97,  201,  the  court  said;     "The  words 

from  justice*  as  used  in  this  con* 
must  not  be  understood  in  a  literal 
i  in  reference  to  the  subject -matte  r, 
ng  the  general  object  of  the  Con- 

and  laws  of  the  United  States  in 
thereto.  A  person  who  commits  a 
one  state,  for  which  he  is  indicted, 
rts  therefrom,  and  h  fouod  in  an- 
te, m»j  well  be  regarded  aa  a  fugi- 


tive from  justice  in  the  sense  in  wliieh  it  is 
here  used," 

Referring  to  the  opinion  in  Pettibone  v- 
Nichols  (just  decided )  203  U*  B*  1^  ante^ 
148,  27  Sup.  a.  Rep.  Ill,  for  a  further  dJa- 
cusaion  of  the  genera!  subject^  and  perceiving 
no  error  in  the  action  of  the  Circuit  Court, 
its  final  order  is  affirmed. 


•ANN  FEANCIS,  Plff.  in  Err.,  [233] 

FETEE  J.  FRAHCIS,  William  Francis,  and 
Frank  Francis. 

(See  8,  a  Beporter's  ed.  233-242.) 

Indians — treaty  as  grant. 

1.  A  title  in  fee  may  pass  under  a  treaty 
with  the  Indiana  without  th^  aid  of  an  act 
of  Congress s  and  without  any  patent  from 
the  United  States. 
CnuTti — fotldwing  dedsi^ins  of  state  courts, 

2.  Decisions  of  the  courts  of  a  statue  re^ 
specting  the  title  acquired  by  iudividual  In- 
dians under  the  treaty  of  September  24, 
1819,  with  the  (jhippewa  Nation,  to  the 
lands  therein  reserved  for  their  use,  will  not 
be  disturbed  by  the  Supreme  Court  of  the 
United  States,  where  they  have  become  a 
nile  of  property,  and  do  not  clearly  involve 
a  misinterpretation  of  the  words  of  the 
treaty. 
Indians — treaty  as  grant. 

3.  An  alienable  title  in  fee  simple  which 
could  not  be  affected  by  restrictions,  in  ft 
subsequent  patent,  upon  the  power  of  alien* 
at  ion,  passed  under  the  reservation  of  640 
acres  of  land  for  the  use  of  the  children  of 
Bokowtonden  and  their  heirs,  made  by  the 
treaty  of  September  24,  1SI&,  with  the  Chip- 
pewa Nation,  for  tbe  cession  of  Indian 
lands  to  the  UniLed  States. 

[No.  8.] 

Submitted  October  HI,  1900.    Decided  Decem- 
ber 3,  1906. 

IN  ERROR  to  the  Supreme  Court  of  ths 
State  of  Michigan  to  review  a  judgment 
wkieh  afflrmed  a  judgment  of  the  Circuit 
Court  of  Bay  County^  in  that  state,  in 
favor  of  defendants  in  an  action  of  eject* 
ment.     AfBrmed. 


NoTi^^ — Ab  to  state  decisions  and  laws  as 
rules  of  decision  in  Federal  courts— see 
notes  to  Wilson  v.  Perrin,  11  C.  C.  A.  71; 
Hill  V.  Hite,  20  0.  C  A,  553  j  Griffin  v. 
Overman  Wheel  Co.  6  C  C.  A.  548;  Elmen- 
dorf  v.  Taylor,  6  L.  ed.  U.  S,  290  j  Jackson 
ex,  dem.  St.  John  v.  Chew,  6  L.  ed.  U.  S, 
683;  United  States  ex  reL  Buta  v*  Musea* 
tine.  1ft  L.  ed.  U.  S.  4J&0;  Clark  v,  Graham, 
5  L.  ed.  U.  S.  334 1  Forepaugh  v.  Delaware* 
L,  A  W.  It  Co,  5  L.ItA.  508;  and  Mitchell 
V.  Burlington^  18  L.  ed.  U.  S.  3GL 
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See  sane  case  below,  136  Mich.  288,  99 
N.  W.  M. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Henry  M.  Dnffield  and  James  Van 
Kleeck  submitted  the  cause  for  plaintiff 
in  error.  Mr.  Thomas  E.  Webster  was  on 
the  brief. 

Mr.  Nathaniel  T.  Cmtchfidd  also  snb- 
mitted  the  cause  for  plaintiff  in  error.  Mr. 
James  Van  Kleeck  was  on  the  brief. 

Mr.  Chester  L.  Collins  submitted  the  cause 
for  defendants  in  error. 

Mr.  Justice  Harlan  deliyered  the  opinkm 
of  the  court: 

This  action  of  ejectment  was  brought  to 
recover  the  possession  of  certain  lands  in 
Bay  county,  Michigan,  which  the  plaintiff, 
Ann  Francis,  claims  as  tenant  for  her  own 
life,  and  which  are  thus  described  in  the 
declaration:  ''The  east  half,  the  Bokowton- 
den  reserve,  excepting  land  heretofore  owned 
and  occupied  by  F.  A.  Kaiser,  and  10  acres 
heretofore  owned  and  occupied  by  Edward 
McGuincss,  being  in  Township  Fourteen, 
north  range  four  east,  and  being  a  part  of 
the  Bokowtonden  reserve,  conveyed  by  the 
United  States  to  the  children  of  Bokowton- 
den and  their  heirs,  by  patent,  dated  No- 
vember 6tb,  A.  D.  1827." 

The  defendants  pleaded  the  general  issue, 
giving  notice  that  they  would  show  that  for 
more  than  twenty  years  next  preceding  the 
commencement  of  this  action  tbey  and  their 
grantors  had  been  in  open,  notorious,  exclu- 
[237]8ive,  and  adverse  possession  •and  occupancv 
of  the  lands  in  question  under  claim  and 
color  of  title. 

At  the  conclusion  of  the  evidence  the  jury, 
by  direction  of  the  court,  returned  a  verdict 
for  the  defendants,  upon  which  judgment 
was  rendered.  That  judgment  was  afllrmed, 
upon  writ  of  error,  by  the  supreme  court 
of  Michigan. 

By  the  treaty  of  September  24th,  1819, 
made  at  Saginaw  in  the  territory  of  Mich- 
igan, and  proclaimed  March  25th,  1820,  be- 
tween the  United  States  and  the  Chippewa 
Nation  of  Indians,  the  lands  comprehended 
within  certain  boundaries  were  forever* ceded 
to  the  United  States.  But  from  that  cession 
certain  tracts  were  reserved  for  the  use  of 
the  Chippewa  Nation  of  Indians.  And  by 
article  3  of  tlie  treaty  it  was  provided 
that  "there  shall  be  reserved,  for  the  use  of 
each  of  the  persons  hereinafter  mentioned 
and  their  heirs,  which  persons  are  all  In- 
dians by  descent,  the  following  tracts  of 
land :  .  .  .  For  the  use  of  the  children  of 
Bok<»wtondon,  six  hundred  and  forty  acres, 
on  the  Kawkawling  river."  7  Stat,  at  L. 
20.3. 

Subsequently,  November  6th,  1827,  a  pat- 
ent was  signed  by  President  Adams.  It  pur- 
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ported  to  have  been  issued  pursuant  to  tU 
treaty,  for  a  tract  of  640  acres  on  Kawkiw- 
ling  river,  described  by  metes  and  boniid% 
"unto  the  said  children  of  Bokowtonden,  uri 
their  heirs  forever,"  the  patent  containiig 
these  words:  '^ut  never  to  be  conveyed  by 
them  or  their  heirs  without  the  consent  ud 
permission  of  the  President  of  the  Unitad 
SUtes." 

The  particular  land  here  in  question  ii  • 
part  of  the  640  acres  reserved  by  the  tbon 
treaty  for  t^e  use  of  the  children  of  Bokov- 
tbnden  and  their  heirs,  and  embraced  br  tki 
patent  of  1827.  What  rights  were  acquired, 
under  and  by  virtue  of  the  treaty,  by  thou 
children  T  In  Jones  v.  Meehan.  175  U.  S.  1, 
8,  21,  44  L.  ed.  49,  62,  57,  20  Sup.  Ct.  Rep.  1, 
4,  9,  where  one  of  the  questions  was  u  to 
the  nature  of  the  title  that  passed  undff 
an  Indian  treaty  ceding  lands  to  the  United 
States,  and  which  required  a  certain  number 
of  acres  to  be  set  apart  from  the  ceded  Itidi 
*for  a  named  Indian  chief,  this  court  nid:[t 
"Was  it  a  mere  right  of  occupancy,  with  lo 
power  to  convey  the  land  except  to  thi 
United  States  or  by  their  consent  T  Or  wu 
it  substantially  a  title  in  fee  simple,  vitk 
full  power  of  alienation?  Undoubtedly,  the 
right  of  the  Indian  nations  or  tribes  to  tMr 
lands  within  the  United  States  was  t  r^ 
of  possession  or  occupancy  only;  the  ulti- 
mate title  in  fee  in  those  lands  was  ia  thi 
United  States;  and  the  Indian  title  could 
not  be  conveyed  by  the  Indians  to  anroM 
but  the  United  States,  without  the  coBMit 
of  the  United  States,**— citing  Johnwm  »• 
M'Intosh,  8  Wheat.  543,  5  L.  ed.  681;  Cher 
okee  Nation  v.  Georgia,  5  Pet.  1,  17,  8  Lei 
25,  31 ;  Worcester  v.  Georgia.  6  Pet.  515. 5*i 
8  L.  ed.  483,  405;  Doe  ex  dem.  Iklann  v.  Wil- 
son, 23  How.  457,  463,  16  L.  ed.  581.  596; 
United  States  v.  Cook,  19  Wall.  591.  22  L 
ed.  210;  United  States  v.  Kagama.  118  U.& 
375,  381,  30  L.  ed.  228,  230,  6  Sup.  a  R^^ 
1109;  Buttz  V.  Northern  P.  R.  Ck).  119  U.  & 
55,  67,  30  L.  ed.  330,  335,  7  Sup.  «.  VUt^ 
100.  But  in  that  case,  after  an  extended  tt- 
view  of  previous  decisions,  this  court  fortbtf 
said:  '^he  clear  result  of  this  series  of  de- 
cisions is  that  when  the  United  States,  is  * 
treaty  with  an  Indian  tribe,  and  as  part  of 
the  consideration  for  the  cession  by  tbi 
tribe  of  a  tract  of  country  to  the  I'nited 
States,  make  a  reservation  to  a  chief  ^ 
other  member  of  the  tribe  of  a  speciM 
number  of  sections  of  land,  whether  already 
identified,  or  to  be  surveyed  and  located  i> 
the  future,  the  treaty  itself  converts  tbo 
reserved  sections  into  individual  property; 
the  reservation,  imless  accompanied  hf 
words  limiting  its  effect,  m  equivalent  to  a 
present  grant  of  a  complete  title  ia  f* 
simple;  and  that  title  is  alienable  by  thf 
grantee  at  his  pleasure,  unleaa  the  Unitei 
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kitm,  hj  A  proTieidn  of  tbe  trcatjr  or  of 
tfl  jul  D^f  Congress,  bave  expre^lj  or  im* 
jtkdJy  probibit^d  or  restricted  iti  allena- 

IHA  sn  ftlienablt  title  in  fee  simple  paas  t43 
Ibf  diildre^  of  Bokowtonden  by  virtue  of 
tbii  tTsmty  of  1S19,  lEEOT  That  queatloii 
vu  under  oonsideratioa  tn  the  Dourti  of 
IlkJiifiii  a  long  while  ago  and  wan  ao- 
mred  b  tbo  affinnatiYe;  and  it  would  seem 
to  their  eonst  met  lorn  of  the  provisions  in 
^KlioD  haa  b^oums  a  rule  of  property  In 
ttit  state.  In  St&ckton  v.  Williams,  Walk. 
ICL  (Mifh.)  im,  129.  decided  in  1843,  •the 
liMiliflii  was  elaborately  dis^^usBed  and  fully 
■■Hwiil,  The  treaty  in  that  caae— the 
ma*  dut  involved  here — cootamed  these 
tonii:  "There  shall  be  reierved  for  the  use 
fiffarhof  the  persons  hereinafter  mentioned 
ud  tbfir  heirs,  whioh  persona  aro  all  In- 
;|ttttl  bjr  deaceiit,  the  following  tracts  of 
,  .  For  the  use  ,  ,  .  of  Mo- 
qQt.  .  .  ,  each.  m%  hundred  and 
r  aefic  of  land,  to  be  located  at  tLod  near 
1 0nnd  Traverse  of  the  Flint  river  in  such 
planer  aa  the  President  of  the  United ' 
Utm  mM.y  direct."  7  St*t,  at  L.  204,  The 
|Mfitllor  aaid:  *'It  makes  no  mention  of  a 

Kent,  nor  does  it  require  the  President  or 
fff  officer  of  the  govemmeiit,  after  the 
HKli  have  been  located^  to  do  any  aet  what- 
^  recognizing  the  right  of  the  several  res^ 
hem  to  the  differ  en  I  lectioni.  All  it  re- 
pttA  of  the  President  was  to  have  the 
Iftdi  located,  at  and  near  a  particular  place 
ecated  out  by  the  treaty.  To  Instate  daea 
iQt  mean  to  patent,  but  to  have  the  several 
ictieas  surveyed  and  marked  out,  and  a 
up  made  of  them^  ahowing  the  particular 
eetKjn  belonging  to  each  of  the  reservees. 
dii  was  done;  and,  when  It  was  done,  thia 
!iit  of  the  treaty  waa  fully  executed  on  the 
jart  of  the  government.  Nothing  further 
tu  required  to  cany  it  into  effect,  and  the 
itlethea  vested  in  the  respective  reaervecs, 
mless  we  hold  the  treaty  itself  to  be  clear- 
7  Motive  in  not  providing  for  the  ea^ecu- 
inm  of  its  several  stipulatione.  A  patent, 
iltlmigh  the  Ufitnal,  is  by  no  meant  the  only, 
aode  in  which  the  title  to  the  public  domain 
xapaMfromthegovempientto  an  individ- 
mL  It  may  paas  by  an  act  of  Congress,  or 
tf  a  treaty  atiputation^  as  well  as  by  a 
pitttt  The  Indian  title  to  the  land  re- 
Mrved  did  not  pass  to  the  United  Statea  by 
Ui«  Ireatj,  which  operated  aa  a  release,  by 
blh  the  Indians  and  government,  of  all  in* 
tftren  either  had  in  the  land*  reserved  to  the 
nailwetive  reservees,  in  fee  simple;  and  it 
VeiU  be  a  violation  of  the  treaty  for  the 
fifomnent  to  cl^im  the  land  in  question." 
%(m  appeal  the  supreme  court  of  Michigan^ 
lDwi|^  54e,  558,  564,  aaid;  **The  first  quea- 
^  to  be  determined  ia.  What  estate  passed 
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to  the  reserve©  •under  the  treaty!  The  3d [240] 
article  is  in  the  following  words:  'There  ahull 
be  reserved  for  the  use  of  each  of  the  per- 
aont  hereinafter  mentioned,  and  their  heira, 
which  persons  are  all  Indians  by  desf^ent,  the 
following  tracfca  of  land/  etc,  'For  the  use  of 
Mokitchenoqua,  six  hundred  and  forty  acres 
of  land,  to  be  located  at  and  near  the  CSrand 
Traverse  of  the  Flint  river,  in  such  manner 
as  the  President  of  the  United  States  may 
direct'  It  ts  veiy  clear  that,  if  a  feeaimple 
estate  was  intended  to  be  granted,  the  par- 
ties to  the  treaty  were  unfortunate  in  the 
choice  of  terms  by  which  to  give  effect  to 
that  intention ;  and  jet  it  la  difficult  to  eon* 
ceive  that  any  other  estate  was  in  the  con- 
templation of  the  parties  at  the  time  of  its  ' 
existence.  'Will,  then,  the  3d  article  warrant 
aueh  a  oonstmetion  f  It  will  be  observed 
that  the  reservatioB  is  to  the  use  of  Mo* 
kitchenoqua  and  Mr  hcir».  No  limitation  as 
to  the  time  of  holding,  or  restriction  tipon 
the  right  of  alieTtation,  is  contained  in  the 
grant.  The  uae  of  the  word  heire  clearly 
implies  that  such  an  estate  was  granted  aa 
would,  upon  her  death,  descend  to  her  legal 
representatives.  Here,  then^  are  all  the  es- 
sential elements  of  a 'fee-simple  estate.  Thia 
construction,  we  think,  is  justified  by  the 
words  of  the  3d  article^  and  is  strengtliened 
by  the  fact  that  it  corresponda  not  only  with 
an  opinion  given  by  the  Attorney  General 
of  the  United  Statea  to  the  Secretary  of 
War  {Land  Laws,  pt.  2,  pp,  90,  07).  but  with 
the  opinion  of  the  Senate, — a  branch  of  the 
treaty-making  power, — which  is  certainly 
entitled  to  great  consideration.  3  Senate 
Doc.  1836,  No.  1D7."  Again,  in  the  aamn 
ease,  the  court  aaidt  *'The  location  of  the 
lands  became  a  duty  devclving  on  the  Pres- 
ident by  the  treaty.  Thia  duty  he  could  ex- 
ecute without  an  act  of  Congress;  the 
treaty,  when  ratified,  being  the  Bupreme  law 
of  the  land,  which  the  President  was  bound 
to  see  executed.  It  was  impossible  to  de^ 
scribe  the  tract  granted  to  any  of  the  rea- 
ervees  in  the  treaty,  as  it  is  matter  of 
history  that  none  of  the  lands  ceded  had 
ever  been  surveyed.  But  locality  is  given  to 
the  grant  by  the  terms  of  the  treaty,  with 
an  authority  to  locate  afterwards  by  a  sur- 
vey •making  it  definite.  Smith  v.  United  [241] 
States,  10  Pet.  331,  0  L.  ed.  444.  This  au- 
thority  being  executed,  the  grant  then  be- 
ca.me  aa  valid  to  the  particular  section  dea* 
ignated  by  the  President  as  though  the  de- 
scription had  been  ineiurporatcd  in  the 
treaty  itself.  We  are,  therefore,  of  opin- 
ion that  a  fee  simple  passt*d  to  the  reaer- 
vee,  Mokitchenoqua,  by  force  of  the  treaty 
itself,  and  that  the  rights  of  the  parties 
could  in  no  wise  be  affected  by  the  eubse* 
quent  act  of  the  President  directing  a  pat- 
ent to  be  isaued.'^ 
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In  Dewey  v.  Campau,  4  Mich.  565,  566,  the 
court,  interpreting  the  same  treaty,  aaid: 
"A  title  in  fee,  under  this  clause  of  the 
treaty,  passed,  by  this  language,  to  the  res- 
ervee.  The  term  *reservation*  was  equiva- 
lent to  an  absolute  grant.  The  title  passed 
as  effectually  as  if  the  grant  had  been 
executed.  The  title  was  conferred  by  the 
treaty;  it  was  not,  however,  perfect  until 
the  location  was  made;  the  location  was 
necesary  to  give  it  identity.  The  location 
was  duly  made,  and  thus  the  title  to  the 
land  in  controversy  was  consummated  by 
giving  identity  to  that  which  was  before  un- 
located."  In  Campau  v.  Dewey,  9  AGch.  381, 
433,  reference  was  made  to  Stockton  v.  Wil- 
liams, 1  Dougl.  (Mich.)  546,  above  cited,  the 
court  sapng:  'This  decision  has,  for  sixteen 
years,  been  recognized  as  the  law  governing 
the  titles  under  this  treaty,  at  least,  and 
these  must  be  quite  numerous,  many  of 
which  have  doubtless  been  bought  and  sold 
on  the  faith  of  this  decision.  We  are  there- 
fore compelled  to  recognize  it  as  a  rule  of 
property  which  we  are  not  at  liberty  to 
disturb."  These  cases  were  not,  in  any 
sense,  modified  by  Auditor  General  v.  Wil- 
liams, 94  Mich.  180,  53  N.  W.  1097,  which 
was  the  case  of  an  Indian  treaty  which 
expressly  provided  that  the  land  there  in 
question  should  never  be  sold  or  alienated  co 
any  person  or  persons  whomsoever,  without 
the  consent  of  the  Secretary  of  the  Interior 
for  the  time, — manifestly  a  different  case 
from  the  present  one,  in  which  the  treaty 
contained  no  restriction  upon  alienation. 

The  result  of  the  cases  cited  is:  1.  That 
this  court  and  the  highest  court  of  Michigan 
concur  in  holding  that  a  title  in  fee  may 
pass  by  a  treaty  without  the  aid  of  an  act 
[S42]of  Congress,  *and  without  a  patent.  2.  That 
the  construction  of  the  treaty  here  involved, 
whereby  the  respective  Indians  named  in  its 
3d  article  are  held  to  have  acquired  by  the 
treaty  a  title  in  fee  to  the  land  reserved  for 
the  use  of  themselves,  has  become  a  rule  of 
property  in  the  state  where  the  land  is  sit- 
uated. That  rule  of  property  should  not  be 
disturbed,  unless  it  clearly  involves  a  mis- 
interpretation of  the  words  of  the  treaty 
of  1819.  We  agree  with  the  state  court  in 
holding  that  a  title  in  fee  passed  by  the 
treaty  to  the  children  of  Bokowtonden,  and 
that  the  patent  issued  in  1827  only  located 
or  made  definite  the  boundaries  of  the  tract 
reserved  to  them  by  the  treaty.  It  follows 
that  the  words  in  the  patent  of  1827,  "but 
never  to  be  convened  by  them  or  their  heirs 
without  the  consent  and  permission  of  the 
President  of  the  United  States,"  were  in-» 
effectual  as  a  restriction  upon  the  power  of 
alienation.  The  President  had  no  authority, 
in  virtue  of  his  office,  to  impose  any  such 
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restriction;  certainly  not,  without  the  h 
thority  of  an  act  of  Congress,  and  no  nri 
act  was  ever  passed.  .The  children  of  Bi 
kowtonden  having,  then,  obtained  hj  tb 
treaty  the  right  to  convey,  there  is  no  leuoi 
to  doubt  that  title  could  be  acquired  by  pn 
scription.  The  evidence  shows  that  the  da 
fendants  and  those  through  whom  tkq 
claim  have  had  peaceable,  adverse  possenioi 
of  the  premises  in  quMtion  contiimoail] 
for  more  than  half  a  century  prior  to  thi 
commencement  of  this  action. 

Without  assigning  other  grounds  in  mf 
port  of  the  ruling  below,  the  jndgmcat  i( 
the  Supreme  Court  is  afiftrmed. 

Mr.  Justice  White  did  not  partidptU  ii 
the  decision  of  this  case. 


•NORTHWESTERN  NATIONAL  UFB  Dl 
SURANCE  COMPANY,  Plff .  in  Err, 

V. 

PAUL  RIGGS  and  Eugene  De  Hart,  En 
utors  of  the  Estate  of  Eber  B.  RoUmq 
Deceased. 

(See  S.  C.  Reporter's  ed.  24S-2M.) 

Constitutional  law — due  process  of  lav 
equal  protection  of  the  Uwi— «tat»  lif 
lation  of  insurance. 

A  foreign  life  insurance  eompany  d 
ing  business  in  Missouri  is  neither  defnriv 
of  its  liberty  or  property  without  due  pn 
ess  of  law  nor  denied  the  equal  proteeii 
of  the  laws  by  Mo.  Rev.  SUt.  |  TSM,  whi 
cuts  off  any  defense  by  a  life  insurance  eoi 
pany,  domestic  or  foreign,  based  upon  t 
false  and  fraudulent  statements  in  the  i 
plication,  unless  the  matter  misrepresenli 
m  the  judgment  of  the  jury,  actnally  oq 
tributed  to  the  death  of  the  insured. 

[No.  34.] 

Argued  October  18,  1906.     Deddad  Usen 
ber  3,  1906. 

IN  ERROR  to  the  Circuit  Court  of  tl 
United  States  for  the  Western  Distil 
of  Missouri  to  review  a  judgment  in  ftm 
of  plaintiffs  in  an  action  on  two  poUeIss 
life  insurance.    Afllrmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Stephen  S.  Brown  argoed  the  mm 
and,  with  Messrs.  W.  A.  Kerr  and  John  '■ 
Dolman,  filed  a  brief  for  plaintiff  in  envi 

The  right  to  make  eontracts  Is  aa  Ml 


Note.— On  the  incontestability  of  life  I 
surance  under  provisions  of  the  poliej  or  i 
a  statute — see  note  to  dement  ▼•  Nov  Tot 
L.  Ins.  Co.  42  L.R.A.  247. 

As  to  restrictions  on  business  of  fon|| 
insurance  companies — see  note  to  8lsl 
ex  rel.  Richards  v.  Aekerman,  24  LJR.A.  S 
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inddent  to  property,  wiUiout 
wydi  it  cawmot  be  lawfullj  a^jquired  as  be- 
twMn  Uvia^  persons,  noT  effectively  pre- 
mnid  or  ujied. 

IAligeyer  v.  Lomsianfl,  165  U*  S.  51 B,  601, 
H  L  ed.  832,  S30.  17  Sup.  Ct.  Rep.  427;  Hof- 

lo  f.  HwdjT,  ie9  u.  s.  aee,  391,  42  l.  ed, 

im,  T90.  18  Sup,  Ct.  Rep.  3S3i  Frorer  v. 
hoplf,  141  m.  171.  M  L.R.A,  492,  31  N. 
Em;  Barbier  v.  Conn<>lly,  113  U.  S,  27, 
M  *a  I-  ed.  923,  924,  6  Sup.  Ct,  R^p,  357; 
Tick  Wo.  v.  Hopkins,  118  V.  S.  350,  369, 
»L  ed.  220,  226»  fl  Sup.  Ot.  Rep.  1064; 
ftmnoUT  T.  Union  Sewer  Pipe  Oo,  1S4  U. 
S.  m  "55&.  4^  L.  ed.  679,  685,  22  Sup.  Ct, 
S*p.  431;  Shaver  ir,  Peangyivania  Co.  71 
fA.  ni;  State  v.  JuJow,  129  Mo.  163,  29 
LHJL  257,  50  Am.  St.  Rep.  443,  31  S.  W, 
Til 

*Dgp  procaBft  of  law"  and  "law  of  the 
knl'  which  are  synonymotiSs  neceaaarilj 
Mef  to  a  pre -exi sting:  rule  of  conduct ,  and 
wt  intended  to  secure  the  mdlvidual  from 
liw  trbkrar?  exercise  of  tbe  powers  of  the 
foT^niHicnt,  unr  est  Tain  e<i  by  the  estab- 
lish^ principles  of  priyate  rights  iLud  dis- 
tribirtive  justice.  These  terms  were  in- 
tended to  pt^rpetuatc  oM  and  weil-ef^tiib- 
tuM  principles  of  riglit  and  juaticc  by  se- 
tarhg  ttem  fron)  abrogation  or  violation. 
Weimer  v.  Buubury,  30  Mich.  201  ^ 
Cooley.  Const.  Lim.  0th  ed.  44S;  Chicago, 
B.  &  Q,  R-  C<^.  V.  State,  47  Neb.  549,  41 
UU-  481,  53  Am.  St.  Rep.  557,  m  N.  W. 
F  «24;  Cboley,  Const.  Um.  1st  ed.  208 1  Peo- 
ple V.  Eudd,  117  N;  Y.  1,  5  L.R.A.  559,  15 
Am.  St.  Rep.  460,  22  N.  E.  670;  Calder  v. 
Bull,  3  Ball.  336.  1  L.  ed.  648;  Sedgw.  Stat, 
4  Conit.  Law,  p.  149;  McKinster  v,  Sagcr, 
183  fad.  671.  68  L.R,A.  273,  106  Am.  St. 
l*|i  208,  72  N.  E.  854. 

5iTing  these  principles  in  mind  it  be- 
^mm  &  necessary  "conclusion  of  r^Lson" 
tkt  ft  ttatute  that  has  the  effect  to  enable 
otie  to  obtain  the  property  of  another  by 
fnnd.  which  "is  even  more  odious  than 
fcrpe**  fl  Story,  Eq.  Jur.  15th  ed.  200), 
nil,  when  the  fraud  shall  hai^e  been  accom- 
pMi«d,  vests  the  title  in  the  wrongdoer,  is 
(^bjioxious  to  that  provision  of  the  Consti- 
tution which  forbids  the  state  to  deprive 
I      t>iit  of  hifl  property  without  due  process  of 

%d  T.  Uttited  States,  116  D.  S.  610,  29 
L  il  140,  6  Sup.  Ct,  Rep.  524. 

i  contract  may  be  avoided  for  fraud 
vitbout  reference  to  whom  the  fraud  may 
l*«  directed  against, — whether  it  be  one 
of  thft  parties,  a  stranger'  to  the  agreement, 
or  thi;  public. 

\  Bduvier,  Law  Diet.  690;  Broom,  Legal 
Hmm,  3d  ed.  463,  *572;  Mcrritt  v.  Robin- 
•wi,  35  Ark.  483;  Biggs  v.  Palmer,  115  N. 
«03  IT.  S. 


Y.  506,  5  L.R.A.  3-10,  12  Am.  St.  Rep.  819, 
22  N.  E.  188;  United  Strtles^  v.  Tlii'  Anjiatad, 
15  Pet.  618,  594.  10  L.  ed.  826,  854;  Catts  ▼. 
Phalen,  2  How.  376.  381,  11  L.  ed.  306,  307; 
Coehran  v.  Cummings,  4  DalU  250,  1  L.  ed, 
820;  Carrol  It  on  Furniture  Mfg.  Co.  v*  Amer* 
JCAD  Credit  Indemnity  Co.  52  C.  C.  A.  671, 116 
Fed.  77;  Livingston  v.  Maryland  Ina.  Co.  7 
Cranch,  500, 3  L.  ed.  421 ;.  Hubbard  v.  Mutual 
Reserve  Fund  Life  Asso,  40  C.  C.  A.  665,  109 
Fed.  710;  Mattson  v.  Modern  Samaritans, 
91  Mnn.  434.  98  N.  W.  330^  Kocrta  v. 
Grand  Lodge,  0.  of  H.  S.  119  Wis.  525,  97 
N.  W.  163;  Rupert  v.  Supreme  Court  U.  O. 
of  F.  94  IkDnn.  293,  102  N.  W,  715;  Royal 
Neighbors  of  A.  v.  Wallace  (Neb.)  102  N. 
W.  1020;  Speiaer  v.  Phcpnix  Mut.  L.  Ins. 
Co.  119  Wis.  530,  97  N.  W.  207;  Hanf  v- 
Northwestern  Bfasonic  Aid  Asso.  76  Wis. 
450,  45  N.  W.  315;  Ketcham  w.  American 
^fut.  Acci.  Asso.  H7  Mich.  521,  76  N.  W. 
5;  New  York  L.  Ins.  Co.  v.  Fletcher,  117  U, 
S.  519,  29  L.  ed.  934,  6  Sup.  Ct.  Rep.  837, 

It  is  a  matter  affecting  the  public  morals 
and  the  policy  of  the  state^  and  one  may 
not  even  make  a  valid  contract  that  he  will 
atand  bound  by  fraud. 

Bridger  v.  Goldsmith,  143  N.  Y,  424,  38 
N.  E.  468;  Hofflin  v.  Mosa,  14  C.  C.  A.  459, 
32  U.  S.  App.  200,  67  Fed.  440;  Wilcox  T. 
Howell,  44  N.  y.  398;  Cohimbia  Ins.  Go. 
V.  Lawrence,  10  Pet,  507,  9  L,  ed.  512, 

The  great  end  for  wlycb  men  entered 
into  society  was  to  secure  their  property* 
That  right  is  preserved  sacred  and  incom- 
municable in  all  instances  where  it  has  not 
been  taken  away  or  abridged  by  some  pub^ 
lie  law  for  the  good  of  the  whole. 

Boyd  V.  United  States,  116  U,  S.  616,  627, 
29  L.  Bd.  746,  749,  6  Sup.  Ct.  Rep.  524. 

The  question  whether  one  is  sick  or  well 
at  the  time  insurance  is  effected  on  his  lif« 
is  materia]  to  the  ri^k,  and  a  rule  is  at  least 
reasonable  which  provides  against  the  in- 
surance of  the  lives  of  sick  men. 

Aloe  V.  Mutual  Reserve  Life  Asso.  147 
Mo.  661,  49  S.  W.  553]  McCollum  v.  Mutual 
Life  Ina.  Cto.  55  Hun,  103,  8  N,  Y.  Supp. 
249,  124  N.  T.  642,  27  N.  E.  412  j  Metropoli- 
tan L.  Ins.  Co,  V.  McTague,  49  N.  J.  L.  587, 
60  Am.  Rep.  661,  9  Atl.  766;  United  Breth- 
ren Mut.  Aid  Soc  V.  O'Hara,  120  Pa,  250, 
13  AtL  932. 

The  police  power  of  the  atatd  doee  not 
justify  this  statute. 

Com.  V.  Alger,  7  Cush.  53;  Lake  Shore  & 
M.  S.  R.  Co.  V.  Ohio,  173  U.  S.  285,  297,  43 
L.  ed.  702,  706,  19  Sup,  Ct.  Rep.  465^  Lake 
Shore  &  M.  S.  R,  Co.  v.  Smith,  173  U.  S.  684, 
089,  43  L.  ed.  858,  861,  19  Sup.  a.  Rep.  665; 
Cooley,  Const.  Lim,  4th  ed.  p.  45d;  Pons, 
Eq.  Jut.  f  4aL 
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Messrs.  Robert  A.  Hewitt,  Jr.,  and  W. 
H.  Haynes  argued  the  cause,  and,  with 
Messrs.  Kendall  B.  Randolph  and  W.  M. 
Fitch,  filed  a  brief  for  defendants  in  error: 

A  foreign  corporation  is  not  a  citizen 
within  the  meaning  of  XJ.  8.  Const.,  14th 
Amend.,  and  the  states  have  a  right  to  im- 
pose whatever  conditions  they  see  fit  to 
impose  upon  foreign  corporations  doing 
business  in  the  state. 

Cable  V.  United  States  L.  Ins.  Co.  191  U. 
S.  288,  48  L.  ed.  188,  24  Sup.  Ct.  Rep.  74; 
Blake  v.  McClung,  172  U.  S.  239,  43  L.  ed. 
432.  19  Sup.  Ct.  Rep.  165;  Orient  Ins.  Co. 
V.  Daggs.  172  U.  S.  557,  43  L.  ed.  652,  19 
Sup.  Ct.  Rep.  281;  Waters-Pierce  Oil  Co. 
V.  Texas,  177  U.  S.  28,  44  L.  ed.  057,  20 
Sup.  Ct.  Rep.  518;  New  York  L.  Ins.  Co. 
V.  Cravens,  178  U.  S.  389,  44  L.  ed.  1116,  20 
Sup.  Ct.  Rep.  962;  John  Hancock  Mut.  L. 
Ins.  Co.  V.  Warren,  181  U.  S.  73,  45  L.  ed. 
755,  21  Sup.  a.  Rep.  635. 

Were  the  application  of  the  law  as  to 
foreign  insurance  companies  otherwise  than 
as  stated  above,  even  then  the  plaintiff  in 
error  would  not  be  entitled  to  the  relief 
asked,  for  the  reason  that  Mo.  Rev.  Stat. 
1899,  §  7890,  applies  to  all  persons  in  like 
circumstances  and  conditions,  and  all  insur- 
ance companies,  whether  foreign  or  do- 
mestic. 

Hibben  v.  Smith,  191  U.  S.  310,  325,  48 
L.  od".  195,  201,  24  Sup.  a.  Rep.  88;  French 
V.  Barber  Asphalt  Paving  Co.  181  U.  S.  324, 
45  L.  od.  879,  21  Sup.  a.  Rep.  625.  See 
also  Missouri  P.  R.  Co.  v.  Humes,  115  U. 
S.  512,  29  L.  ed.  463,  6  Sup.  Ct.  Rop.  110; 
Missouri  P.  R.  Co.  v.  Mackey,  127  U.  S. 
205,  .32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161; 
Minneapolis  &  St.  L.  R.  Co.  v.  Herrick.  127 
U.  S.  210,  32  L.  ed.  109,  8  Sup.  a.  Rep. 
1176. 

The  courts  of  the  United  States  are  con- 
trolled as  to  the  interpretation  of  state 
statutes  by  the  decision  of  the  court  of  last 
resort  of  the  state,  and  will  form  an  in- 
dependent judgment  as  to  their  meaning 
only  when  no  such  construction  has  been 
had. 

Enfield  v.  Jordan,  119  U.  S.  680,  30  L.  ed. 
623,  7  Sup.  Ct.  Rep.  358:  Merchants'  &  M. 
Nat.  Bank  v.  Pennsylvania.  167  U.  S.  461, 
42  L.  ed.  236,  17  Sup.  Ct.  Rep.  829;  Hart- 
ford F.  Ins.  Co.  v.  Chicago,  M.  &  St.  P.  R. 
Co.  175  U.  S.  91.  44  L.  ed.  84,  20  Sup.  Ct. 
Rep.  33;  McCain  v.  Dt-s  Moines,  174  U.  S. 
177,  43  L.  ed.  939,  19  Sup.  Ct.  Rop.  044:  Orr 
v.  Oilman.  183  U.  S.  283,  46  L.  ed.  200,  22 
Sup.  Ct.  Rep.  213;  Sioux  Qty  Terminal  R. 
&  Warehouse  Co.  v.  Trust  Co.  of  N.  A.  173 
U.  S.  107,  43  L.  ed.  028.  19  Sup.  Ct.  Rep. 
S41. 

A  foreign  insurance  company  doing  busi- 
ness in  Missouri  is  governed  by  the  laws 
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of  Missouri  as  to  the  interpretation  of  iti 
contiact.  Tlie  laws  of  Missouri  become  a 
part  of  the  contract. 

Fletcher  v.  New  York  L.  Ins.  Co.  4  Sf^ 
Crary,  440,  13  Fed.  626;  New  York  L.  In. 
Co.  ▼.  Fletcher,  117  U.  S.  619,  2»  L.  ed.  »S^ 
6  Sup.  Ct.  Rep.  837;  John  Hancock  Mut 
L.  Ins.  Co.  ▼.  Warren,  181  U.  8.  78,  45  L 
ed.  756,  21  Sup.  a.  Rep.  535;  Equitable  Lift 
Assur.  Soc.  V.  Clements  (Equitable  Life  Ai- 
sur.  Soc.  V.  Pettus)  140  U.  S.  233,  231.  3S 
L.  ed.  600,  601,  11  Snp.  Ct.  Rep.  822;  Xew 
York  L.  Ins.  Co.  ▼.  Cravens,  178  U.  S.  389. 
44  L.  ed.  1116,  20  Sup.  Ct.  Rep.  962;  Orient 
Ins.  Co.  V.  Daggs,  172  U.  S.  557,  43  L.  ed.55t 
19  Sup.  a.  Rep.  281. 

Mr.  Justice  HarUn  delivered  the  opinioa 
of  the  court: 

This  was  an  action  upon  two  polidei  of 
insurance  issued  by  the  Northwestern  Na- 
tional Life  Insurance  Company,  a  Minnejots 
corporation  doing  business  in  Missouri,  up- 
on the  life  of  Eber  B.  Roloson;  one,  ditcd 
November  2l8t,  1901,  the  other,  Miy  14th, 
1902;  each  for  the  sum  of  $5,000,  payable  to 
the  estate  of  the  insured  within  Binetj 
days  after  the  acceptance  by  the  company!^ 
satisfactory  evidence  of  his  death  while  the 
policy  was  in  full  force. 

Each  policy  contained  these  provisioni: 
'This  policy  shall  not  be  in  force  until  the 
first  premium  is  paid,  and  the  policy  deiir- 
ered  to  and  accepted  by  the  insured  while  in 
good  health.  At  any  time  when  this  polirj 
has  been  two  years  continuously  in  force  it 
will  be  incontestable,  except  for  fraud  asd 
nonpayment  of  premiums  as  provided  herriai 
if  the  age  of  the  insured  has  been  correctly 
stated  in  the  application.'* 

The  application   for  insurance  was  made 
by  reference  a  part  of  the  policy,  the  latter 
providing  that  the  statements  and  answen 
therein  every  person  accepting  or  acquiring 
an  interest  in  the  policy  "adopts  as  hia  otra, 
and  warrants  to  be  full,  complete,  and  trvBi 
and  agrees  to  be  material."    The  applicatiot 
provides:     ''No  obligation  shall  arise  under 
this  application  until  the  usual  policy  of  it- 
surance  shall  be  issued  and  delivered  to  me, 
1  being  at  that  time  in  good  health,  and  the 
first  premium  paid  by  me,"  also,  "I  warrast 
the  statements  and  answers  as  written  or 
printed  herein,  or  in  part  two  of  this  appli- 
ration,  to  be  full,  complete,  and  true,  wheth- 
er written  *by  my  own  hand  or  not,  aBd[l 
agree  that  every  such  statonent  and  answer 
is  material  to  the  risk  ;**  also,  "That  I  am  not 
afflicted  with  any  disease  or  disorder:  nor 
have   I   had   any  illness,   local    disease,  or 
l)er8onal  injury  not  herein  set  forth." 

Among  the  questions  propounded  to  the  ia- 
sured  and  his  answers— «mbodied  in  the  ap- 
plication— were  the  following:    **Q.  Has  aay 
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or  mssocUtion  ever  postponed  or 
to  grant  iiuiwraii<?«  on  your  life! 
li}*  If  aOf  for  wh^t  reasozi  and  b^ 
a^^y  oi-  association.  A.  No.  Q, 
phjfskian  ev€?r  gireti  an  tin  favor - 
ion  npon  jour  life  with  reference 
sunknce  or  otberw^issf  A.  No.  Q. 
ev«i-  bad  anj  illBess,  loeal  dieaaiie, 
ental  or  nervous  diaeaae  or  infimi' 
'«r  had  any  diaesde^  weakness^  or 
>f  ttie  beadf  throaty  lungs,  hearty 
intes tinea,  liver^  kidney  a,  l^laddor 
iiease  or  iniinnity  whatever?  A. 
ihrt  nAinc  a^nd  address  of  ^act)  phy> 
10  ba«  preflctibed  for  or  attended 
n  the  past  ten  3'eu.ra,  and  for  what 
id  ailments?  Name,  Dr.  C.  O.  Pat^ 
all,  Ifissouri.  (h.)  For  what  dis- 
ftUmentf  A.  BlMous  attack.  Q. 
husband  or  wife  or  atiy  other  im- 
immiber  of  jonr  family  any  tnber^ 
leMtt?    A.  Only  slater  hadj  as  stat- 

admitted  at  the  trial  that  the  !n- 
d  Febmary  2Sth,  1903,  having  paid 
iums  due  upon  his  polic^iea,  and 
ila  of  his  death  wer^  made,  audi 
aiin^  that  hi;  died  of  progressive 

mpanj  denied  all  liability  on  its 
upon  the  ground  that  each  of  the 
to  the  above  questions  was  un- 
,  known  to  be  so  by  the  applicant 
n^de  them.  And  at  the  trial  it  was 
»  be  proved  {and  the  offer  was  re- 
ic  company  duly  excepting)  that 
s-ers  were  not  true,  and  when  made 
wn  to  be  untrue. 

vaa  a  verdict  for  the  plaintiflTs^  the 

of  the  in^itred,  for  the  amount  due 

wo  policies,  n&mely,  $ll,OGOj  *for 

dgment   was  rendered  against  the 

se  was  brought  here  under  the  act 
Mt  1891,  chap.  517;  which  author^ 
ppeaJ  or  writ  of  error  directly  to 
t  from  a  circuit  or  district  court 
aited  States^  in  any  case  in  which 
i  tut  ion  or  law  of  a  state  is  claimed 
contravention  of  the  Constitution 
njted  States,  m  Stat,  at  L.  823, 
.  Comp.  Stat.  1001,  pp.  488,  5-19. 
Lbe  polides  in  question  were  issued 
ovided  by  the  atatutes  of  Mia  sou  H, 
'.h^ii  *^o  misrepresi>ntation  made 
Ling  or  securing  a  policy  of  insur- 
the  life  or  lives  of  any  person  or 
dtlzenj  of  this  state,  shall  be 
naterial,  or  render  the  policy  void, 
le  matter  mtsiep resented  shall  have 
contributed  to  the  contingency  or 
which  the  policy  is  to  become  due 
ible,  and  whether  it  ao  contributed 
ise  fihall  be  »  qucation  for  the  jury;'* 


and  by  |  7801,  that  **in  anits  brought  upon 
life  polieies,  heretofore  or  hereafter  issued* 
no  defense  baaed  upon  miaTepresentBlion  in 
obtaining  or  securing  the  same  ahal)  be  vaEid 
unlcsi  the  defendant  shall,  at  or  before  the 
trial,  deposit  in  court  for  the  benefit  of  th^ 
pkinti^a,  the  premiums  received  on  such 
policies," 

These  provisions  were  first  enacted  in 
1874,  appeoxing  in  the  Hevision  of  1879  a^ 
§§  6976  and  6977,  in  the  Revision  of  1889 
ms  §§  5849  and  7B91,  and  in  the  pre&ent  re- 
vision  aa  gg  ISm  and  7891. 

At  the  trial  in  the  circuit  court  the  insur- 
ance company  made  several  r^ueats  for  in^ 
atructioni.  They  embodied  these  pri posi- 
tions^ That  the  atatute  of  Missouri  §  7890, 
was  not  applicable  to  this  c&ae,  and  could  not 
be  applied  to  it  consistently  with  the  14 tb 
Amendment  of  the  Constitution  of  the  Unit- 
ed States;  that  the  plaintiff  could  not  re- 
cover on  either  policy  if  it  appeared  that  it 
was  not  delivered  to  and  accepted  by  bltn 
while  he  was  in  good  healthy  that  if  the  in- 
sured, at  the  time  of  making  bis  application 
for  a  policy  of  insurance,  knowingly,  falisejy, 
and  fraudulently,  with  the  purpose  *to  mii^[Ji{|OI 
lead  and  deceive  the  company,  misrepresent- 
ed  in  the  application  any  matter  concerning 
hia  health,  life,  or  physical  eoDditton,  which 
would  reasonably  affect  the  action  of  the 
company,  then  the  Missouri  statute  was  not 
applicable  to  the  case;  that  if»  with  the  in* 
tention  to  deceive  and  mislead  the  company, 
the  insured  made  in  his  application  an  un- 
true warranty  or  misrepresentation  coneern- 
ing  anything  material  to  the  risk^  or  if,  at 
the  time  of  the  application,  he  was  in  bad 
hee^lthj  and  knew  such  to  be  hia  condition, 
but  fraudulently  and  falsely,  with  the  intent 
to  deceive,  stated  that  he  was  then,  and  had 
been  for  twelve  months,  in  good  health,  free 
from  all  ailments,  diseases,  weaknesses  and 
infirmities,  whereby  the  company  was  de* 
cejved  into  issuing  the  policy,  when  it  would 
not  otherwise  have  done  so,  he  could  not  re- 
cover in  this  action. 

The  trial  court  refused  each  request  of  the 
company  and  an  exception  to  ita  action  was 
duly  taken;  and  it  charged  the  Jury  (the 
company  excepting)  that  the  Miaaouri  atat- 
ute was  applicable  to  this  case,  and  not  un* 
constitutional,  and  that  the  defendant  com- 
pany could  not  avoid  liability  on  ita  puUcy 
by  reason  of  any  representations  by  the  in- 
sured in  his  application,  unless  the  jury 
found  that  the  matters  to  which  such  repre- 
sentations had  reference  actimlltf  Gonirihut- 
td  to  the  contingGnojf  or  evmii  (m  which  the 
policyt  ^  ^'*  lerm«,  ica«  to  btcome  due  (^nd 
pai/dbls. 

Although  the  assignmenta  of  error  are 
numerous,  we  do  not  deem  it  necessary  to 
notice  any  ^n cations  except  those  growing 

171 


260-25S 


SUPBEICB  OOUBT  OF  THE  UNITED  STATES. 


Oct.  TfeEM, 


out  of  the  application  of  the  Missouri  stat- 
ute to  this  case. 

As  to  the  purpose  and  scope  of  that  stat- 
ute, we  need  only  refer  to  the*  decisions  of 
the  highest  court  of  Missouri,  whose  prov- 
ince it  is  to  declare  its  meaning  and  effect, 
while  it  is  the  province  of  this  court  to 
adjudge  whether  the  statute,  as  interpreted, 
is  in  conflict  with  the  Constitution  of  the 
United  States.  We  do  not  stop  to  inquire 
whether,  having  due  regard  to  its  words,  the 
statute  might  not  have  been  differently  con- 
strued by  the  state  court,  but  accept  its 
judgment  as  indicating  what  it  is  to  be  tak- 
[851]  en  to  mean.  In  Schuerman  v.  *Union  Cent. 
L.  Ins.  Co.  les  Mo.  641,  653,  65  S.  W.  723, 
reference  was  made  to  the  history  of 
business  of  life  insurance  in  Missouri,  the 
court  saying:  ''While  equality  of  rights  and 
privileges  should  be  the  general  aim  of  all 
laws,  and  special  restrictions  and  burdens 
imposed  its  strict  exception,  yet  laws  have 
ever  been  enacted  by  the  state,  and  sus- 
tained, since  the  adoption  of  our  present 
Constitution,  as  before  its  adoption,  which 
were  made  to  operate  against  certain  classes 
of  the  community  only,  when  that  class  has 
occupied  some  peculiar  position,  or  when  it 
has  been  clothed  with  some  peculiar  oppor- 
tunities not  enjoyed  by  the  remainder  of 
the  community.  As  said  before,  life  insur- 
ance companies  in  this  state,  prior  to  the 
adoption  of  §  7890.  could,  and  by  a  practice, 
almost  universal,  did,  insert  in  their  policies 
a  stipulation  to  the  effect  that  any  untrue 
statement  or  answer  made  by  the  applicant 
for  insurance  (regardless  of  its  materiality 
or  regardless  of  the  intent  of  the  applicant 
in  making  same)  should  avoid  the  policy, 
and  too  frequently  when  demands  were  made 
upon  them  for  the  obligations  of  the  policies 
the  companies  availed  themselves  of  these 
harsh  provisions  without  a  return  by  them 
of  the  money  which  they  had  obtained  from 
the  insured  in  his  lifetime,  and  when  the 
untrue  statements  made  had  little,  if  any, 
effect  upon  the  risk  undertaken  by  the  insur- 
er. This  doctrine  of  warranties,  in  the  ex- 
tent to  which  it  had  grown  and  was  applied, 
was  something  peculiar  to  insurance  com- 
panies, and  was  therefore  thought  the  sub- 
ject of  special  legislation,  in  a  law  which 
properly  undertook  to  affect  insurance  com- 
panies alone  in  that  particular.  By  a  long 
and  hurtful  practice  of  a  given  policy  pecul- 
iarly their  own,  insurance  companies  had 
stamped  themselves  as  a  class,  to  which 
alone  legislation  might  properly  address  it- 
self, in  that  regard." 

In  the  si]]}sequent  case  of  Kern  v.  Supreme 
Lodge,  A.  L.  of  H.  167  Mo.  471,  487,  67  S. 
W.  252,  the  court,  referring  to  the  statute, 
said  that  it  "was  enacted  to  correct  the 
evil  that  had  grown  up,  of  permitting  in- 
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surance  companies  to  make  every  Btatemest 
or  answer  a  warranty,  and  if  any  one,  bow- 
ever  trivial  or  however  ^foreign  to  tlie  iiik[Si 
or  loss,  turned  out  to  be  untrue,  to  avoid 
the  policy  without  refunding  the  benefits 
the  company  bad  received.  The  statoto 
draws  no  distinction  between  innocent  aad 
fraudulent  misrepresentatioiia,  and  tkt 
courts  have  no  right  to  draw  any  mdi  dis- 
tinction. The  test  applied  by  tin  statute  ii 
whether  'the  matter  misrepreBented  ihal 
have  actually  contributed  to  the  oontingca^ 
or  event  on  which  the  policy  is  to  beeome 
due  and  payable,'  and  the  power  to  deter- 
mine that  question  is  vested  by  the  ststots 
in  the  jury,  and  not  in  the  courL"  The  ease 
of  Christian  v.  Connecticut  Mnt.  L.  Ins.  Ool 
143  Mo.  460,  45  S.  W.  268,  being  caUed  to  tks 
attention  of  the  state  court,  it  fortlMr 
said:  "In  that  case  no  distinctloB  was 
drawn,  or  intended  to  be  permitted,  bet  wees 
innocent  and  wilfully  fraudulent  misrs|m- 
sentations.  The  purpose  was  to  give  fall 
force  and  effect  to  the  statute,  and  to  hold 
that  no  misrepresentation,  whether  innoecat 
or  fraudulent,  when  based  upon  a  wama^ 
of  truth  by  the  terms  of  the  policy  or  nOi, 
shall  be  a  defense,  'unless  the  mattw  mis- 
represented shall  have  actually  contributed 
to  the  contingency  or  event  on  which  ths 
policy  is  to  become  due  and  payable.' "  8ss 
also  Jenkins  v.  Covenant  Mut.  L.  Ins.  Ooi 
171  Mo.  375,  383,  71  S.  W.  68& 

We  take  it,  then,  that  the  sUtutep  if 
enforced,  cuts  off  any  defense  by  a  life  in- 
surance company,  based  upon  false  asd 
fraudulent  statements  in  the  appliestkm, 
unless  the  matter  misrepresented  setually 
contributed  to  the  death  of  the  insured.  Is 
the  statute,  therefore,  to  be  held  repugnant 
to  the  14th  Amendment  T  Does  it,  in  snok 
case,  deprive  the  insurance  company  of  Us 
"liberty**  or  property  without  due  proesss  of 
law,  or  deny  to  it  the  equal  protection  of  ths 
laws?  Although  the  statute  in  some  dtgtm 
restricts  the  company's  power  of  ooatraci- 
ing.  and  is  so  worded  that  the  benefidariM 
of  its  policy  may  sometimes  reap  the  f raits 
of  fraud  practised  upon  it  by  the  insoisdi 
we  cannot,  for  that  reason,  hold  thai  tks 
state  may  not,  so  far  as  the  OonstitatioB 
of  the  United  States  is  conceraed,  rq^nlsls 
the  business  of  life  insurance  to  tlis  vxtent 
indicated.  It  is  true  that  this  oout  kss 
said  that  the  liberty  *guanir '  ^rd  bj  the  14tk[tl 
Amendment  against  deprivation  othsrwist 
than  by  due  process  of  law  embraess  the 
right  to  pursue  a  lawful  calling  and  enter 
into  all  contracts  proper,  necessary,  sad 
essential  to  the  carrying  out  of  the  purposes 
of  such  calling.  Allgeyer  ▼.  Louiuaaa,  Itf 
U.  8.  578,  589,  41  L.  ed.  832,  835,  17  Sop^ 
Ct.  Rep.  427.  It  is  true,  also,  that  a  corpon- 
tion  of  one  state,   doing  business  in  s»- 
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<ili«f  ftat^,  Qnder  mcb  circumatatiees  as 
to  bt  directly  subject  to  ita  process  at 
tike  uutAJict  of  euitor&,  may  iBvoke  the  |»ro- 
taction  of  that  clause  of  the  14th  A  mend - 
mait  wbicb  decl&res  tbat  no  state  aha  11 
^tsj  lo  toy  person  within  its  jurii^iiction 
Um  equal  protection  of  tbe  laws/*  Blake  v. 
MeCtoBg,  172  U,  S.  239,  260,  261,  43  L.  ed. 
iS,  440,  19  Snp,  Ct.  Rep.  165.  But  it  is 
djaaiiy  the  doctrine  of  ttiis  court  that  the 
fowrr,  whether  imlled  police,  governmental, 
m  fcfrislatiTe,  exists  in  each  state,  by  ap- 
|P9pdate  le^slation,  not  forbidden  by  its 
0W1  Ooottitution  or  by  the  Cottititiition  of 
li»  Trnted  States,  to  determine  for  its 
ptople  all  queations  or  matters  relating  to 
'Am  purely  domestic  or  internal  affairs,  and, 
•to  Rgulate  the  reJaiive  rights  and  duties  of 
in  persons  and  corporations  within  its  ju- 
riidit'Uon^  and,  therefore,  to  provide  for 
t^  pnbUc  convenience  and  the  public  good/' 
Iab&  Shore  &  M.  8.  K  Co.  t.  Ohio,  173  U;  S. 
MS,  OT>  43  L.  ed.  702,  706,  19  Sup.  Ct.  Rep. 
M$«  aM  anthoritiea  there  cited. 

We  are  informed  by  the  declBions  of  the 
rapretne  court  of  Missouri  that  life  insur- 
um  companies  doing  business  in  that  state 
offeCQ  secnred  contracts  under  which  they 
«Rdd  def^i.t  all  retcoveiy  upon  a  polie^r*  and 
icUm  all  premiums  paid  by  the  ii}suredf  if 
it  appealed  in  proof  that  the  application  for 
tvumt^  contained  an  inaccurate  or  urn- 
trm  statement,  however  innocently  made^ 
li  1^  matters  having  no  real  or  substantial 
«Hme^oii  wh&tev^i-  with  the  death  of  the 
lawirEd,  and  which  were  in  no  sense  mate- 
lial  to  the  risk.  This  was  deemed  an  evil 
p^tliOT,  to  be  remedied  by  legislation.  Of 
poarM,  the  st^ite,  if  it  had  seen  proper,  might 
fctve  excepted  from  the  operation  of  the 
itttute  cases  In  which  the  insured,  by  Ms 
representations  when  obtaining  a  policy^  per^ 
3»t rated  a,  fraud  upon  the  coinpany,  or  made 
lii]iuitme  stat^nents  in  his  application  *afl  to 
tnaiiera  mat^na.1  to  the  risk.  But  that  rem- 
fdj  wai  deemed  inadequate  to  prevent 
'tToog  and  injustice.  The  state  decided  to 
g*  to  the  root  of  the  evil,  and  thereforej  in 
inbttaiMXj  it  established,  as  a  rule  of  con- 
dart  for  all  life  inaurance  companies,  do- 
Dwstie  and  foreign,  doing  business  in  the 
•tau,  tliat  representationa,  of  whatever  na- 
twTt.  made  to  the  company  by  the  insured, 
iboaJd  Qot  defeat  recovery  upon  a  policy 
tolesi  such  representations,  in  the  judgment 
*f  i  jttry,  actually  eontrilnited  to  the  con- 
tittjfeaey  or  event  on  which  it  was  to  be- 
oome  due  and  payable*  Surely  the  state 
a«Ud  make  «u<A  a  regulation  in  relation  to 
itaowti  corpotsptions;  for  a  corporation  t^n- 
*>t  aert  any  power,  nor  make  any  contract, 
fcriiidden  by  the  law  of  its  being.  Such  a 
iKtrictJon  as  that  founded  in  the  Missouri 
■tatiite,  li  embodied  in  the  original  charter 


of  a  life  insurance  eorporatton^  would,  of 
course,  be  binding  upon  it  tn  the  state  grant- 
ing iuch  charter,  and  could  not  be  disregard- 
ed. If,  however,  no  such  restriction  waa  im- 
posed by  its  charter,  it  could  yet  be  imposed 
by  subsequent  legislation,  unless  the  s(tate 
had  precluded  itself  from  so  doing  by  some 
contract  (if  a  binding  one  could  be  made) 
which,  as  to  its  obligation,  was  protected  by 
the  Federal  Constitution,  The  business  of 
life  insurance  is  of  such  a  peculiar  character, 
affects  so  many  people^  and  is  so  intimately 
connected  with  the  common  good^  that  the 
state  creating  the  insurance  corporations 
and  giving  them  authority  to  engage  in 
that  business  may,  without  transcending 
the  limits  of  legislative  power,  regulate  their 
affairs,  so  far,  at  least,  aa  to  prevent  them 
from  committing  wrong  or  injustice  in  the 
exercise  of  their  corporate  functions.  The 
state  may  well  say  to  its  own  corporate 
creatures  engaged  in  the  business  of  life 
inau ranee  that  they  shall  not  refuse  to  pay 
what  they  agreed  to  jay  simply  because  of 
some  representation  made  by  the  insured 
which  did  not  actually  contribute  to  the 
contingency  or  event  on  which  the  agree* 
meat  to  pay  depended*  If  a  life  insurance 
corporation  does  not  approve  such  a  re- 
striction upon  the  conduct  of  its  aifairs  tt 
IS  its  privilege  to  cease  doing  business. 
*Now,  if  the  statute  in  question  is  not  in-fSSSJ 
valid  aa  to  life  Insurance  cor  no  rations  of 
Mif^^ouri,  it  is  not  perceived  that  the  state 
may  not  make  its  provisions  applicable  to 
corpora t ions  of  other  states  doing  business 
in  its  territory  with  its  sanction  or  under  its 
license.  That  Missouri  could  forbid  life  in- 
surance companies  of  other  states  from  do- 
ing any  business  whatever  within  its  limits, 
except  upon  the  terms  prescribed  by  the  stat- 
ute in  question,  cannot  be  doubted,  in  view 
of  the  decisions  of  this  court.  If  it  could 
go  thBut  far,  why  may  it  not  declare,  as  it 
has  in  effect  done,  by  this  statute,  that  its 
provisions  shall  apply  to  foreign  life  insur- 
ance companies  doing  business  in  Missouri 
under  its  license  T  It  would,  indeed,  be  ex- 
traordinary if  the  state  could  compel  its 
own  life  insurant'C  companies  to  respect  this 
statute,  but  could  not  enforce  its  provisions 
against  a  foreign  corporation  doing  busi* 
neaa  within  its  limits,  with  its  consent,  ex- 
press or  implied — especially  against  one 
which,  as  is  the  case  here,  came  into  the 
state  for  purposes  of  business  after  such 
statutory  provisions  were  eriacted.  As  the 
present  statute  is  applicable  alike  to  all  life 
insurance  companies  doing  business  in  ^ils^ 
souri,  after  its  enactment,  there  is  no  rea^ 
son  for  saying  that  it  denies  the  equal  pro- 
tection of  the  laws.  Equally  without  foun- 
d:ition  is  the  eon  lent  ion  that  the  statute, 
if  enforced,   will   be   incousisteat   with    the 
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liberty  guaranteed  by  the  14th  Amendment. 
The  liberty  referred  to  in  that  Amendment 
is  the  liberty  of  natural,  not  artificial,  per- 
sons. Nor,  in  any  true,  constitutional  sens^ 
does  the  Missouri  statute  deprive  life  in- 
surance companies  doing  business  in  that 
state  of  a  right  of  property.  This  is  too 
plain  for  discussion. 

What  has  been  said  disposes  of  the  only 
questions  we  need  to  determine,  and  the 
judgment  is  affirmed. 


[«56]»ATLANnC    COAST    LINE    RAILROAD 
COMPANY,  Plff.  in  Err., 

V. 

STATE  OF  FLORIDA  upon  the  Relation  of 
W.  H.  ELLIS,  as  Attorney  General  of  Said 
State,  and  J.  M.  Barrs,  as  Special  Counsel 
for  Jefferson  B.  Browne  et  al..  Railroad 
Commissioners  of  Said  State. 

(See  S.  C.  Reporter's  ed.  256-280.) 

Evidence  —  sufficiency  —  reasonableness  of 
state  regulation  of  railroad  rates. 

The  evidence  is  insufficient  to  justify 
a  refusal  to  enforce  an  order  of  a  state  rail- 
road commission  fixing  local  rates  of  carry- 
ing phosphates  on  any  objection  based  on 
the  due  process  of  law  and  equal  protection 
of  the  laws  clauses  of  the  14th  Amendment 
to  the  Federal  Constitution,  where  there  is 
no  evidence  from  which  a  reasonable  de- 
duction can  be  made  as  to  the  cost  of  trans- 
portation, the  amount  of  phosphates  trans- 
{>orted,  or  the  effect  which  the  rate  estab- 
lished by  the  commission  will  have  upon 
the  income  of  the  carrier. 

[No.  9.] 

Argued  March  2,  5,  1906.    Decided  December 
3,  1906. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Florida  to  review  a  judgment 
awarding  a  peremptory  writ  of  mandamus 
to  enforce  an  order  of  the  state  railroad 
commission,  fixing  the  local  rates  for  carry- 
ing phosphates.    Affirmed. 

See  same  case  below,  48  Fla.  146,  37  So. 
657. 

Statement  by  Mr.  Justice  Brewer: 
On  December  17,  1903,  the  railroad  com- 
mission of  the  state  of  Florida,  aftw  notice 
and  a  hearing,  made  an  order: 
"That  the  rate  to  be  charged  by  all  the 


railroads  and  common  carriers  doing  busi- 
ness wholly  or  in  part  within  the  state  of 
Florida,  for  the  transportation  of  phosphate 
from  points  in  the  state  to  points  with^  the 
state,  shall  not  exceed  1  cent  per  ton  per 
mile. 

"Provided,  however,  that  where  the  imU 
of  1  cent  per  ton  per  mile  will  raise  asy 
rate  now  in  operation,  that  said  rate  of  1 
cent  per  ton  per  mils  shall  not  be  effective 
but  the  rate  as  now  duu^ged  by  the  rafl- 
road  companies  is  hereby  adopted  by  the 
railroad  commissioners  as  their  rate  betwess 
such  points. 

'Tt  is  therefore  ordered,  that  where  a  ship- 
ment of  phosphate  shall  pass  over  two  or 
more  railroads  in  reaching  its  destinatioB 
within  the  state  of  Florida,  the  initial  line 
may  charge  1^1^  cents  per  ton  per  mile  for* 
the  first  ten  miles  which  said  phosphate 
shall  be  hauled." 

The  railroad  company,  plaintiff  in  error, 
which  was  a  party  to  the  ^proceedings  befors[IR 
the  commission,  not  complying  with  this 
order,  application  was  made  on  March  7> 
1904,  to  the  supreme  court  of  the  state  for 
a  writ  of  mandamus  to  compel  oomplianetb 
and  on  October  19^  1904,  the  peremptory 
writ  was  ordered  by  that  court,  as  prayed 
for.  48  Fla.  146,  37  So.  657.  Thereupon  the 
railroad  company  sued  out  this  writ  of  er- 
ror. 

No  special  findings  of  fact  were  made  by 
the  supreme  court,  but  in  its  opinion  tt 
said: 

"There  is  a  total  lack  of  poaitive  pvoof 
that  the  commission  rate  is  materially  lesi 
than  that  now  charged.  The  company 
proves  merely  that  its  books  do  not  ihov 
that  any  local  phosphate  has  been  carrisd 
by  it,  but  does  not  show  what  rate  it 
charges  on  the  interstate  shipments  of  phos- 
phate. There  is  some  showing  of  the  ei- 
pensiveness  of  handling  phosphate  for  for^ 
sign  shipment,  much  of  which  would  not 
enter  into  the  local  or  intrastate  buaineN^ 
should  such  be  carried,  but  nothing  is  showi 
from  which  this  court  can  say  that  the  rats 
fixed  by  the  commission  is  iinreaeonabtoi 
The  evidence  offered  might  tend  to  shov 
that  the  rate  is  unnecessary  or  thai  It  fti 
speculative,  but  such  questions  the  eovt  H 
not  called  upon  to  decide, 

"Taking  the  figures  from  the  brief  AM 
by  the  respondent,  ws  find  that  the  kxal 
business  alone  produces  a  net  earning  of  at 
least  3  per  cent  on  the  total  value  of  the 


Note. — On  legislative  power  to  fix  tolls, 
rates,  or  prices — see  note  to  Winchester 
&  L.  Tump.  Road  Co.  v.  Croxton,  33  LJUL 
177. 

As  to  reasonableness  of  state  limitation 
of  railroad  rates— see  note  to  Chicago,  M.  & 
174 


St.  P.  R.  Go.  V.  TompUns,  44  L.  ed.  U.  & 
417. 

On  unconstitutional  inequaUty  or  discrim- 
ination in  state  regulation  of  tolls  or  rates 
—see  note  to  Cotting  ▼.  Godard,  46  L.  ed. 
U.  8.  92. 
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i«i4  is  Florida,  eliargmg  aga-iEiat  Buch  In- 
tooe  the  wbole  <?f  the  taxes.  While  a  state 
If  nal  permitted  to  oSaet  loc&l  bualtieas 
ipiost  ioteratate  busmess,  and  to  justilj 
liv  kcal  Tmie»  by  reaion  of  the  profl table- 
HM  t»f  the  taiteFf  yet  the  interst&te  and  for- 
^p  holiness  may  and  abould  be  isozisider^ 

I  li  ddcnninuig  th^  propofliom  of  the  value 
if  the  piFoperty  of  the  eompany  assignable 
Id  loi^ai  buainesa.    There  m  do  proper  fthow- 

L  tB|  of  the  interstate  and  foreign  business, 
m  that  we  may  determine  oa  what  fraction 
§f  the  «hde  value  of  the  property  in  Flor- 
kA  the  company  might  be  em  titled  to  earn 
la  income  from  local  business;  there  iflf 
krw^ever,  a  ehowisg  that  the  interstate  and 
(onigii  hnaineas  is  iarge  and,  on  a  proper 
}ibnriqg  and  »  proper  proporttoning  ^of  the 
imce  between  domeaiic  and  foreign  bnsi- 
iMi|  this  percentage  of  net  income  would 
N  largely  increased. 

"Under  the  burden  of  proof  cast  by  th-^ 
liir  npon  the  respondent,  we  find  that  the 
^  late  in  question  is  not  umreasonahk," 

^  Mr.  John  E.  Hartridge  argued  the  eause 
usd  ikd  a  brief  for  plaintiff  in  error, 

Mr.  J.  M.  B&rrs  argtied  the  eause,  and, 
vith  Mr,  W.  H.  EUts,  filed  &  brief  for  de- 

Iloidiat  m  error. 
Mr.  Jaatiee  Biewei  delivered  the  opinion 
kf  the  eourti 
filing  aU  mattert  of  a  local  nature,  in 
respMt  to  which  the  deeiaion  of  the  state 
I  oourt  is  final,  the  Federal  question  is  wheth- 
er tbe  order  of  the  railroad  commissioQi 
nstaiaed  by  the  supreme  court  of  the  stat'^, 
derived  the  company  of  its  property  with- 
oat  dae  process  of  law,  or  denied  to  it  the 
H^ual  protection  of  the  law.  The  testimony 
iLkea  before  the  commission  was  not  pre- 
nred,  but,  by  the  law  of  the  state,  the 
ma  established  by  such  commission  are 
to  he  taken  in  all  courts  as  primp,  facie 
pat  and  reaaonable,  Florida  Laws  13&0, 
diap.  4700,  S  8,  pp.  76,  82,  We  start,  there- 
fene,  with  tbt  presumption  in  favor  of  the 
order. 

The  testimony  on  the  hearing  of  the  ap- 
^Ucatioa  in  the  lupreme  court  is,  boweTer, 
IB  the  record.  That  court,  in  the  exercise 
of  111  original  jurisdiction  of  mandamus 
tu«a,  det'^rmines  questions  of  fact  aa  weU 
u  of  law.  Slate  ex  rcl,  Columbia  County 
>.  Sawannee  County,  21  Fla.  1.  •While  it 
did  not  make  any  distinct  fiudlnga  of  fact, 
Tet  iti  deductions  from  the  testimony  are 
t]mi\f  tndieat^  by  the  quotations  from 
iti  QpiniQiL  If  it  be  said  that,  in  the  ah- 
•ence  of  sp^ial  finding*  of  fact,  it  is  the 
dttty  of  this  cotirt  to  eiamlne  the  testimony 
npoa  which  the  judgment  was  entered,  li 
^3  IT.  1. 


is  very  elear  that  there  was  no  iuffloicnt 
evidence  preacut^d  to  that  court  to  justify 
a  refusal  to  enforce  the  order  of  the  rail- 
road commission. 

And  here  we  face  this  situation:  The  or* 
di^r  of  the  commiBsiou  waa  not  operativo 
upon  all  local  rates,  but  only  fixed  the  r&tt 
OD  a  single  article;  to  wit,  pho'^phat«. 
There  is  no  evidence  of  the  amount  of  pboa* 
phates  carried  locally;  neither  is  it  ihowB 
Ijow  much  a  change  tn  the  rate  of  carrying 
them  will  affect  the  income,  nor  how  much 
th-^  rate  fixed  by  the  railroads  for  carrying 
phosphate  has  been  changed  by  the  order  of 
the  oonimission.  There  is  testimony  tend- 
ing to  show  the  gross  income  from  ail  looit 
freights  and  the  value  of  the  railroad  prop- 
erty! and  also  certain  difficulties  in  the 
way  of  transporting  phosphat"^,  owing  to 
the  lack  of  facilities  at  the  terminals.  But 
there  is  nothing  from  which  we  can  deter- 
mine the  cost  of  such  transportation.  We 
are  aware  of  the  difficulty  which  attends 
proof  of  the  cost  of  transporting  a  single 
art  id e^  and^  in  order  to  determine  the  rea- 
sonableness of  a  rate  prescribed,  it  may 
sometimes  be  necessary  to  accept  aa  a  basis 
the  average  rate  of  all  transportation  per 
ton  per  mile.  We  shall  not  attempt  to  in- 
dicate to  what  extent  or  in  what  cases  the 
inquiry  must  be  special  atid  limited.  It  ia 
enough  for  the  present  to  hold  that  there 
is  In  the  record  nothing  from  which  a  rea- 
sonable deduction  can  be  made  as  to  the 
cost  of  transportatioUj  the  amount  of  phoi* 
phates  transported,  or  the  effect  which  the 
rate  established  by  the  commission  will  have 
upon  the  income.  Under  these  circnrastan^ 
ces  it  is  impossible  to  hold  that  th'^re  waa 
error  in  the  conclusions  reached  by  the  Su- 
preme Court  of  the  State  of  Florida,  and 
its  judgtuent  is  affirmed. 


*SEABOAED  AIR  LINE  RAILWAY,  PlfT,I3i©l] 
in  Err,j 

STATE  OF  FLOREDA  upon  the  Relation  of 
W,  H.  ELLIS,  as  Attorney  General  of 
Said  State,  et  aL 

(See  a  C.  Reporter's  ed.  261-270:) 

Constitutional  law— due  process  of  law^ — 
state  regulation  of  railroad  rates. 

1.  State  regulation  of  local  freight  rates 
for  shipments  to  and  from  the  Florida  West 
Shore  Railway  and  over  the  Seaboard  Air 
Line  Railway  does  not  deprive  the  latter 
road  of  its  property  without  due  process  of 
law,  even  if  its  total  receipts  from  lucal 
freight  rates  are  insufficient  to  meet  what 


HoTE.— On  legislative  power  to  fix  tolli, 

rates,  or  prices — see  note  to  WiTiche=iter  &  L. 

Turnp.  Road  Co.  r.  Croxton,  33  LJl,A.  177, 
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can  properly  be  cast  as  a  burden  upon  that 
business,  where,  so  far  as  appears,  such  reg- 
ulation may  have  no  other  effect  than  to 
make  the  rates  on  the  Florida  West  Shore 
Railway  the  same  as  those  obtaining  gen- 
erally in  the  state. 

Constitutional  law— due  process   of   law — 
state  regulation  of  railroad  rates. 
2.  Carriers   may  be   forbidden   by   the 
state  railroad  commission  to  make  their  lo- 
cal freight  rate  for  phosphates  more  than 

1  cent  per  ton  per  mile  without  denying  due 
process  of  law  to  a  railway  company  whose 
transportation  of  phosphates  constitutes 
about  one  sixth  of  its  local  freight  busi- 
ness, where  the  rate  so  authorized  is  nearly 

2  mills  per  ton  larger  than  that  company's 
average  local  freight  rate. 

[Nos.  10,  11.] 

Argued  March  2,  5,  1906.     Decided  Decem- 
ber 3,  1906. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Florida  to  review  two  judg- 
ments awarding  peremptory  writs  of  man- 
damus to  enforce  orders  of  the  state  rail- 
road commission  which  respectively  pre- 
■eribe  the  local  freight  rates  for  a  specified 
road  and  fix  a  local  freight  rate  for  phos- 
phates.    Afiirmed. 

See  same  case  below,  No.  10,  48  Fla.  129, 
152,  37  So.  314,  658;  No.  11,  48  Fla.  150,  37 
So.  658. 

Statement  by  Mr.  Justice  Brewer: 
These  cases  resemble  the  one  immediate- 
ly preceding,  in  this:  that  review  is  sought 
in  each  of  an  award  of  a  peremptory  writ 
of  mandamus  by  the  supreme  court  of  Flor- 
ida to  compel  compliance  with  an  order  of 
the  state  railroad  commission.  In  the  first, 
the  court  sustained  an  order  of  the  com- 
mission, made  June  25,  1903.  and  to  go 
into  effect  July  1,  1903,  prescribing  rates  on 
the  Florida  West  Shore  Railway,  charged 
to  be  under  the  control  and  management  of 
the  plaintiff  in  error  (48  Fla.  129-152,  37 
So.  314,  657,  C58).  the  order  being  in  these 
words:  ^t  is  hereby  ordered  and  adjudged 
by  the  railroad  commission  of  the  state  of 
Florida  that  the  following  schedule  of 
freight  tariffs  shall  be  allowed  and  adopted 
[MS] for  freight  shipments  over  the  'Seaboard  Air 
Line  Railway,  to  apply  only  to  shipments 
from  s>T  destined  to  points  on  the  Florida 
West  Shore  Railway,  and  from  points  on  the 
Florida  West  Shors  Railway  to  points  on 
the  Florida  West  Shore  Railway,  and  the 
same  shall  be  put  into  operation  and  be  ef- 


fective on  the  1st  day  of  July,  a.  d.  1903»" 
and  followed  by  the  schedule;  and  in  tha 
second,  it  enforced  the  order  of  the  commis- 
sion in  respect  to  phosphates  (which  was 
noticed  by  us  in  the  opinion  in  the  preeed- 
ing  case).    48  Fla.  150,  37  So.  658. 

The  proceedings  before  the  oommissiaB 
are  not  disclosed,  nor  is  there  anything  to 
show  upon  what  the  orders  were  bsMd. 
There  was  notice  and  a  hearing.  And  in  tht 
pleadings  in  the  first  case  appear  the  coa- 
tracts  between  the  plaintiff  in  error  and  tks 
Florida  West  Shore  Railway. 

In  the  supreme  court  the  relator  presented 
no  tesUmony,  relying  upon  the  statntocy 
presumption  which  attends  an  order  of  the 
commission.  The  defedOant  introduced  the 
report  which  it  had  made  to  the  railroad 
commission  for  the  year  ending  June  30^ 
1904,  and  the  report  of  the  railroad  commis- 
sion to  the  governor  of  the  state  for  the 
year  ending  March  1,  1901,  and  upon  these 
two  reports  th-s  cases  were  considered  by  the 
supreme  court. 

Messrs.  Hilary  A.  Herbert  and  Georfe  P. 
Raney  argued  the  cause,  and.  with  Mr. 
Benjamin  Micou,  filed  a  brief  for  plaintiff 
in  error: 

The  order  of  the  Florida  commission  in 
relation  to  phosphates  is  discriminatory,  ex- 
ceptional, and  partial  as  to  the  particular 
subject-matter.  On  its  face  it  is  an  irr^ga- 
lar,  unjust,  and  intolerable  method  of  rate 
fixing. 

Lake  Shore  &  M.  S.  R.  G6.  ▼.  Smith,  ITS 
U.  S.  695,  696,  43  L.  ed.  863,  804,  19  Snpi 
Ct.  Rep.  565;  Reagan  v.  Farmers'  Loan  4 
T.  Co.  154  U.  S.  362,  38  L.  ed.  1014,  4  In- 
ters. Com.  Rep.  560,  14  Sup.  Ct.  Sep.  1047; 
Ames  v.  Union  P.  R.  Co.  64  Fed.  188;  West- 
em  U.  Teleg.  Co.  v.  Mississippi  Railroad 
Commission,  74  Miss.  80,  21  So.  15. 

The  Seaboard  Air  Line  Railway  is  Mi 
over-capitalized. 

Metropolitan  Trust  Co.  t.  Houston  k  T. 
C.  R.  Co.  90  Fed.  683. 

In  estimating  the  value  of  the  property 
on  which  a  railroad  company  is  entitled  te 
earn  a  return  from  tariff  rateSp  the  follow- 
ing authorities  show  that  the  ooat  of  bait 
physical  reproduction  is  too  narrow  a  basiti 

Milwaukee  Electric  R.  ft  Light  Go.  t.  Mil- 
waukee, 87  Fed.  585;  Ames  t.  Union  P.  & 
Co.  64  Fed.  165;  Smyth  t.  Ames,  IM  U.  & 
547,  42  L.  ed.  849,  18  Sup.  Ct.  Rep.  418; 
Chicago,  B.  &  Q.  R.  Go.  ▼.  Dey,  38  Fed.  6BC 

Railway  companies  should  be  allowed  to 
earn  something  by  way  of  dividenda  in  ad- 


As  to  reasonableness  of  state  limitation 
of  railroad  rates — see  note  to  Chicago,  M. 
&  St.  P.  R.  Co.  V.  Tompkins,  44  L.  ed.  U. 

s.  n:. 
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On  unconstitutional  inequality  or  ( 
ination  in  state  regulation  of  tolls  or 
-see  note  to  Cottmg  t.  Godard,  46  L.  si. 
U.  S.  92. 
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to  pajmg   opcmtmg  and   maintain- 
tig  ixpeit«««t^  mteresit  on  outstanding  bonds, 


C3ik«^  4  N-  W-  E.  Co.  r.  Dey,  1  L.ItA. 

J|<£  lat*r».  C^m.  Rep.  325,  35  Fed.  866; 

T.  F^Toiers*   Loan  &  T.  Co.  supra; 

EkHric  R,  &  Light  Co.   v.  MU- 

8?  Fed.  577 ;  Louisville  &  N.  R,  Co 

f.  Bwwtt,  IBS  Fed.  ^1;  Ames  v.  Union  F. 

E  C&^  tiui  S  my  til  t,  Ames^  »uprai  South- 

fffQ  P.  Od.  T.  R&llroad  Comrs.  78   Fed.  236. 

latenit   on   bonded   debt   i»   held   by   all 

ialb»iides  to  be  a  proper  ebarge  upon  in- 

gouUiem  F.  Co.  v,  R«ilTO»d  CbmrB.  78 
fii  9S3. 

Afl  ordioanee  requiring  ft  street  r&ilroad 
«&ir^uig  &  cent  fares  to  sell  fix  tickets  for 
IS  eeitt«,  or  25  tickets  for  |1,  is  unrea.son- 
ftbit,  when  the  road  ib  only  making  yearly 
&«f  «aniingi  of  3.3  per  cent  to  4.5  per  cent 
ftfl  Its  bona  ide  iD vestment}  and  paying  5 
'  pet  eent  interest  on  its  bonds  in  a  city 
mh/BK  the  current  zute  of  interest  on  first- 
Mit^ge  real  estate  security  li  6  per  cent. 

MSimiikee  Electric  H.  &  Light  Go.  r. 
]01viukee,   supra. 

Tht  presumption  which »  according  to  the 
JtMulei  of  Florida,  aud,  perhaps,  accord- 
llg  to  CDMmon  usage,  generally  arises  in 
hvar  oi  the  rieasonableneds  of  rates  fixed 
1^  CDiniiiJiStozierB,  is  always  rebuttable, 
Siij  nrver  ^onclusWc^, 

Southern  P.  Co.  v.  Railroad  Oomrs.  supra. 
Iaitmh,  F^vsomptiTe  Ev.  ruJe  120;  Grai?es 
T,  C4]lwe11.  00  IlL  615. 

It  lA  not  always  easy  to  determine  the 
nlw  of  railroad  property,  and  if  there  is 
m  other  tettimony  in  respect  thereto  than 
tfe  «moui}t  of  stock  and  bonds  outstand- 
inf.  or  the  f^it^truction  account ^  it  may  be 
ttkly  assumed  that  one  or  other  of  these 

Iitpretents  itj  and  computation  as  to  the 
CDmpnuuitory  quality  of  rates  may  be 
iMed  apon  such  amounts. 
Ames  V.  Vmon  P.  R.  Co.  64  Fed.  177. 
Mr.  J.  IL  Barrs  argued  the  cause,  and^ 
^th  Mr,  W.  H.  Ellis,  filed  a  brief  for  de- 
ffodait  in  error: 

The  plaintiff  in  error  bas  not  shown  suffi- 
eiKit  facts  to  reverse  the  judgment  of  the 
■Qpieme  court  of  Florida,  if  the  court 
■hoold  decide  contrary  to  our  contention, 
tad  that  the  points  raised  in  the  caae  are 
^i^tions  of  mixed  law  and  fact,  and  prop- 
erij  reviewable  by  this  court. 

Chkago,  M.  &  St.  P.  R.  Co.  v.  Minnesota, 
Itt  U.  a  418,  33  L.  ed.  970,  3  Inters*  Com. 
Sep.  209,  10  Sup.  Ct.  Rep.  462,  702;  Chi- 
ttfo  4  G,  T.  R.  Cb.  V.  Wellman,  143  U.  S. 
m.  3fi  L.  ed.  176,  12  Sup.  a.  Rep,  400; 
B*g»a  T.  Farmers'  Loan  &  T,  Co.  154  U. 
&  992,  38  L.  ed.  1014,  4  Inters.  Com.  Rep. 
i»  M  J?up.  Ct.  Rep.  1047;  St.  Louia  4  S. 
<03  U.  S,  U.  S.,  Boos  61. 


F.  R.  Co.  V.  Gin,  l.'iO  U.  S.  64 J>,  39  L.  ed. 
567,  15  Sup.  Ct.  Rep.  484;  Covington  &  L. 
Turnp.  Road  Co.  v.  Sandford,  164  U.  S.  578. 
41  L.  ed.  560,  17  Sup.  Ct.  Rep,  198;  Smyth 
V.  Ames,  169  U.  S.  466,  42  L.  ed.  819.  18  Bnp. 
Ct.  Rep.  418;  Sau  Diego  Land  &  Town  Co. 
V.  Jasper,  189  U.  S.  430,  47  L.  ed.  892,  23 
Sup.  Ct.  Rep.  571. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  courts 

There  are  no  special  flndingi  of  facts  in 
tbeae  casei,  and  only  from  an  examination 
of  the  opinions  filed  by  th-a  supreme  court 
can  we  ascertain  what  its  conehtsions  wer« 
or  upon  what  its  judgments  were  based. 
It  may  weU  be  <!oubted  whether  a  railroad 
company  can  rely,  as  evidence  in  its  own 
behalf*  upon  a  report  made  and  filed  by  it, 
and  while  a  report  of  the  railroad  comiois* 
sioa  to  the  governor  may  undoubtedly  be 
u^ed  against  it  in  an  application  made  at 
its  instance  to  secure  compUaore  with  one 
of  its  orders,  yet  there  is  little  in  its  re- 
port which  throws  light  upon  the  questiona 
in  these  cases. 

Referring  to  the  first  case,  in  which  li 
presented  the  reaaonableiir^ss  of  an  order 
made  by  the  commission  rcspectiog  local 
niteft  for  business  on,  to,  or  from  the  F'lor* 
ida  West  Shore  Railway,  we  §nd  it  stated 
in  the  brief  of  the  plaintilf  in  error  that  the 
railroad  commission  on  December  22.  1903, 
made  an  order,  to  go  into  effect  July  1, 
1904,  reducing  local  freight  rates  generally; 
that  from  this  order  no  appeal  was  taken; 
that  in  Novemberj  1903,  an  ord^r  was  made 
reducing  by  10  per  cent  rates  on  certain 
freights  going  over  two  or  more  roads,  and 
that  from  such  order  no  appeal  was  taken. 
These  are  the  *orders  referred  to  in  the  re- [209] 
port  of  the  commission  to  the  governor.  But 
the  order  in  controversy  was  made  on  June 
25|  1903,  to  go  into  effect  July  1,  1903,  and  iS 
applicable  solely  to  the  Florida  West  Shore 
road.  Now,  whether  this  order  of  June  25, 
1903^  was  simply  operative  to  make  the 
rates  on  the  Florida  West  Shore  road  the 
same  as  those  then  obtaining  generally  in 
the  state,  or  whether  it  made  thf^m  higher 
or  lower  than  such  rates,  does  not  appear. 
For  some  reason,  not  disclosed,  the  order 
touched  only  the  local  freight  rates  to  and 
from  the  Florida  West  Shore  Railway  and 
ov«r  tbe  Seaboard  Air  Line  Hallway.  Even 
if  the  total  r^^eipts  by  the  latter  company 
from  local  freight  rates  were  insuRicient  to 
meet  what  could  properly  be  cast  as  a  bur- 
den upon  that  business,  such  insufficiencj 
would  not  justify  it  in  an  inequality  o£ 
rales  between  ditlerent  parts  of  the  itatOt 
in  one  part  too  high  and  in  tbe  other  too  low. 
The  state  might  properly  insist  that  thert 
should  be  etjuality  in  the  ratea,-*tbe  condi- 
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tions  being  the  same, — and,  if  nothing  moro 
was  accomplished  by  the  order  of  the  com- 
mission than  to  establish  such  equality,  we 
cannot  hold  that  the  judgment  of  the  su- 
preme court  was  erroneous. 

With  reference  to  the  second  of  these 
cases,  the  order  made  by  the  railroad  com- 
mission is  said  by  the  t>lAintiff  in  error  to 
be  an  "irregular,  unjust,  and  unreliable 
method  of  rate  fixing;"  and  this  upon  the 
theory  that  the  order  makes  the  rate  per 
mile  the  same  for  any  distance,  whether 
one  mile  or  a  hundred  miles.  It  appears 
that  16.43  per  cent  of  all  the  local  freight 
business  of  the  company  in  Florida  comes 
from  the  carrying  of  phosphates,  and  refer- 
ence is  made  to  several  cases  in  which  the 
courts  have  noticed  the  fact  that  the  cost 
of  moving  local  freight  is  greater  than  that 
of  moving  through  freight,  and  the  reasons 
for  the  difference.  But  evidently  counsel 
misinterpret  the  order  of  the  railroaa  com- 
•  mission.  It  does  not  fix  the  rate  at  1  cent 
per  ton  per  mile.  It  simply  provides  that 
it  shall  not  exceed  1  cent  per  ton  per  mile, — 
prescribes  a  maximum  which  may  be  re- 
duced by  the  railway  company,  and,  if  dis- 
[270] tan ce  'demands  a  reduction,  the  company 
may  and  doubtless  will  make  it.  In  addition 
it  must  be  borne  in  mind  that  it  is  to  be 
presumed  that  the  railroad  commission  act- 
ed with  full  knowledf^e  of  the  situation; 
that  phosphates  were  in  Florida  possibly 
carried  a  long  distance,  the  place  of  mining 
being  far  from  the  place  of  actual  use  or 
preparation  for  use.  Further,  when  we  turn 
to  the  report  of  the  railroad  company 
(which,  of  course,  is  evidence  against  it), 
we  find. that  the  company's  average  freight 
receipt  per  ton  per  mile  in  the  state  of 
Florida  was  8'Vioo  niills;  so  that  the  rate 
authorized  for  phospliates  was  nearly  2  mills 
per  ton  larfrer  than  such  avera;re.  Under 
these  circumstances  it  is  impossible  to  say 
that  there  was  error  in  the  conclusions  of 
the  Supreme  Court  of  the  state,  and  its 
judgments  are  affirmed. 


PAUL  HEVMAXN,  Plff.  in  Err^ 

V. 

SOUTHERN  RAILWAY  COMPANY. 

(See  S.  C.  Reporter's  ed.  270-278.) 

Commerce — ^in     intoxicating     liquors — state 
regulation — ^Vilson  act. 

1.  Delivery  of  an  interstate  shipment  of 
intoxicating  liquors  to  the  consi;:nee3  is  es- 
sential to  constitute  their  arrival  in  the 
hi  ate  within  the  meaning  of  the  Wilson  act 
of  August  8,  181K)  {'H\  SUt.  at  L.  MX  chap. 
72S.  r.  S.  Comp.  Stat.  11)01,  p.  3177).  sub- 
jecting all  intoxicating  liquors  arriving  in 
178. 


the  state  to  the  laws  of  such  state  enaeUl 
in  the  exercise  of  its  police  power. 
Commerce — intozicatiiig  liquors — state  ngh 
lation — ^Wilson  act. 
2.  The  mere  placing  of  an  interstate 
shipment  of  intoxicating  liquors  in  the  et^ 
rier's  warehouse  to  await  delivery  to  tte 
consignees  does  not  constitute  their  arriTil 
m  the  state  within  the  meaning  of  the  \Til 
son  act  of  August  8,  1890,  subjecting  ill  is- 
toxicating  liquors  arriving  in  the  state  tt 
the  laws  of  such  state  enacted  in  the  ei» 
cise  of  its  police  power. 

[No.  32.] 

Submitted  October  17,  1006.     Decided  De- 
cember 8,   1906. 

r  N  ERROR  to  the  Supreme  Court  of  thi 
1"  State  of  Georgia  to  review  a  jiidgmest 
which,  on  second  appeal,  afilirmed  a  judg- 
ment of  the  Superior  Court  of  Ridtmoid 
County,  in  that  state,  on  appeal  from  a  Jin- 
t ice's  court,  in  favor  of  defendant  in  an  se- 
tion  to  recover  damages  from  a  railrosd 
company  for  failing  to  make  the  deliverici 
of  shipments  of  intoxicating  liquors  u 
agreed  in  the  bills  of  lading.  Reversed  sad 
remanded  for  further  proceedings. 

See  same  case  below,  122  G a.  608,  M  & 
£.  342;  on  first  writ  of  error,  118  Ga.  611^ 
45  S.  £.  491. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Milton  Strasbnrger  and  Sa... 
H.  Myers  submitted  the  cause  for  plaintiff 
in  error. 

Mr.  Joseph  B.  Ciimxiiing  submittod  tte 
cause  for  defendant  in  error. 

Mr.  Justice  White  deliverod  tha  opinkm  iff 
the  court: 
In  March,   1002,  P.  B.  Wiso  and  H.  & 

Note.— On  state  regulation  of  interstats 
ur  forei;^n  commerce —  see  notes  to  Norfolk 
&  W.  R.  Co.  V.  Com.  13  L.RJL  107;  McCknaa 
&  F.  Co.  V.  Citizens'  Trust  &  Suretj  (X 
24  C.  C.  A.  13;  and  Gloucester  Ferrj  G^  f. 
Pennsylvania,  29  L.  ed.  U.  S.  168. 

Stale  licenses  or  taxes  as  affecting  iat«* 
state  commerce — see  notes  to  Roiuermal  i; 
Meyerle,  9  L.R.A.  366;  American  Fertilisiiv 
U».  V.  IJoard  of  Agriculture,  11  LJLA.  179; 
liiblKins  V.  Ogden,  6  L.  ed.  U.  S.  23;  Brown 
V.  Maryland,  0  L.  ed.  U.  S.  678;  Rattermai 
V.  Western  U.  Teleg.  Co.  32  L.  ed.  U.  & 
229;  Harmon  v.  Chicago,  37  L.  ed.  U.  S.  217; 
Cleveland,  C.  C.  &  St.  L.  R.  C6.  T.  BackuBi 
lis  L.  ed.  U.  S.  1041;  and  Postal  Telcf. 
Lable  Co.  v.  Adams,  39  L.  ed.  U.  8.  Ult 
IMttsburg  &  S.  Coal  Co.  v.  Bates,  39  L.  sd. 
U.  S.  o:js. 

On  commerce  in  intoxicating  liquors  sea 
notes  to  State  v.  Creedon,  7  L.K.A.  296; 
State  ex  rel.  Cochran  v.  Winters,  10  L.ItA. 
()]0;  and  Rhodes  t.  Iowa,  42  L.  ed.  U.  8. 
1089. 
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iid«xiis     of     Char]estf>Ti,    Soutli 

1%  «&£&   ordered    a   cask   of   whi&ky 

Paul    FfeyTU&ftHf    a.    whole  stile  .  liquor 

{ft  August n.   Georgia.     The  price   of 

ftfOfnp&nied    the   orders,   which 

ii|K»ii  tbe  uTider^tanding  that  if, 

deliTc^rj  waa  not  tna^ie  to  the 

tlie  purchase  price  would  be  re^ 

two  rwsk^  of   wbifiky,   consigned   to 
rwpi^^tTe     puTchaRera    at   Charleston ^ 
I  •««  ddi¥eri*d    to    the    Southern    Railway 
ICoiOpU)/  at  Augusta,     In  due    course    the 
taxi  of  liquor  reached  Charleston,  and 
h?  the  railroad  company  at  once  un* 
into  tt»  warehouaet    ready    for    de- 
(ii9f.    The  record  does  not  show  that  the 
were   notified   of   the   arrlvftl  of 
ttt foods.    Shortly  after  the  good»  were  so 
I  in  tbe  warehouse  of  th&  railroad  com- 
ttey  were  seLeed  and  taken  from  its 
lOMnalon^    The  seizures  were  made  without 
lej  varrmnt  or  other  process,  by  euo  stabler 
Mutmng  their  right  to  do  ao  under  the  au- 
ttoJty  of  what  ia  known  aa  the  diiapenaary 
,  hm  of  South  C«r<)lina,  which  law  was  <K)n- 
tn  Vanee  v.  \V\  A.  Vanderoook  Co. 
ttW  11*  S.  138,  42  L,  ed.   MOO,    \B  Sup.  Ct. 
.  fli.    The  agent  of   the  railroM   com- 
iy  did  Qot  re«ut  the  eei^ure. 
TiifttA«rf  Hey  maim,  the  e*insignor,  sued 
ftifro^  company   for  failing  to  make 
1^  dtliTeri^  ttd  contracted  in  the  billB  of 
and  in  the  superior  court    of   Rich- 
)  county*  on   appeal   from    a    ju8tice*8 
obtained    a    rerdict    and    judgment. 
'  wai*  appealed  to  the  aupremp  court 
«f  (korgm,  and  by  that  court  the  judgment 
»»«  ppTtraed  and  the  caae  remanded*     118 
Ga.  «!6*  45  E.  E,  40L    On  the  second  trial 
lir  defendant  had  a  verdict  and  judgment ; 
E]aa4  a© appeal  the  •judgment  was  affirmed  by 
th»  fupreme  court    of    Georgia    upon    the 
iMthority  of  it>4  previous  opinion.    The  eaae 
wi*  then  brought  here. 

Tfce  act  of  Congress  of  August  8,  1890  {26 

BIsL  tl  L.  313,  eluip.  728,  U.  S.  Comp.  Stat. 

I      tttl,  p,    Sl77]t    cofnmonly    known    as    the 

Wibon  act,  provide!^    that    all    intoxicating 

Gqnora    'transported     into     any    state    or 

Isrril/jry,  or  remaining  therein  for  use,  eon- 

tamyiitm^    sale,    or    storage    therein,    abatl, 

apou  arrival  in  such  state  or  territory,  be 

snbject  to  the  operation  and  effect  of  the 

I       laws  of  tneh  state  or  territory,  enacted  in 

'       He  fxerdae  of  ita  police  powers ,  to  the  same 

otiat  and  in  the  aame  manner  aa  though 

|i       m^  lii^uida  or  li«|tiors  had  been  produced  in 

I      sod  state  or  territory,  and  shall  not  be  est- 

I      4ttpt  therefrom    by  reascm  of  being-  intro- 

m      ioced  tberein  in  original  packages  or  other - 

I       vmC" 

I         III*  fupreme  cotirt  of  Georgia   held — al- 
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though  the  goodB  had  not  been  delivered  to 
the  consignees,  ajid  although  there  wa*  no 
showing  of  notice  to  them  from  the  carrier, 
or  even  if  notice  bj  the  local  law  was  un- 
necessary, of  the  lap3e  of  a  reasonable  time 
for  the  conHigneee  to  ciiil  for  and  accept  de- 
livery—that  the  interstate  transportation  of 
the  goods  ended  wbon  tbey  were  plat^e^l  in 
the  warrhoiise,  and  the  carrier  was  thence- 
forward liable  'luily  as  a  warehouseman,  and 
that  the  goods  reaaed  to  be  under  the 
shelter  of  the  interatate  commerce  clause  of 
the  Constitution.  This  was  baBcd  upon  the 
conclusion  that  goods  warehoused  under  the 
circuniBtances  stated  must  be  i^onsidered  aa 
having  arrivcfl,  within  the  meaning  of  the 
Wilson  act,  and  therefore  the  ps^ekagt^s  of 
liquor  in  question  were  lawfully  seized  t>e* 
cau-se  subject  to  the  police  authority  of  the 
state  of  South  Carolina.  The  meaning  thua 
affixed  to  the  word  "arrival."  as  employed  in 
the  Wilson  act,  waa  adopted  after  considera- 
tion of  the  opinion  in  Rhodes  v.  Towa,  170 
U,  S.  41E,  42  L.  ed-  lOSS.  18  Sup.  Ct.  Rep. 
664.  WTiile  it  was  conceded  by  the  learned 
court  that  bnguage  contained  in  the  opinion 
in  that  case  indicated  that  this  court 
deemed  delivery  essentia!  to  constitute  "ar- 
rivar'  within  the  Wikon  act,  yet,  the  ex- 
press ions  in  the  opinion  to  that  effect  were 
not  binding,  as  they  were  merely  obiter^ 
aince  the  •Rhcwlea  Case  waa  only  concerned [273] 
with  whether  goidR  had  coiue  under  the 
state  authority  on  reaching  their  place  of 
destination  and  before  they  hod  been  ware* 
housed  by  the  carrier. 

We  cannot  concur  in  the  view  taken  by 
the  learned  court  of  the  decision  in  the 
Rhodes  Case.  In  that  ease  a  railroad  em- 
ployee at  a  town  in  Iowa  was  indicted  under 
the  law  of  that  state  because,  after  an  inter- 
state shipment  of  liquors  had  reached  the 
depot  of  the  final  carrier,  at  the  point  of 
destination,  he  moved  the  package  from  the 
platform,  where  it  had  been  placed  on  being 
un loaded t  to  a  freight  warehouse  belotiging 
to  the  railroad  company,  a  few  feet  uway. 
It  was  insist'^d  on  behalf  of  the  stute  of 
Iowa  that  the  efTect  of  the  Wilson  act  waa 
to  confer  upon  that  state  the  power  to  aub- 
Ject  to  state  regulations  merchandise 
shipped  from  another  i^tate  the  moment  it 
reached  the  boundary  line  of  the  state  of 
Iowa.  On  the  other  hand,  it  w^aa  contended 
tlmt  an  interstate  shipment  of  liquor  did  not 
arrive  within  that  state  within  the  mean- 
ing of  the  Wilson  act  until  the  consum- 
mation of  the  shipment  by  delivery  at  ita 
destination  to  the  CT>nsignee.  The  ca^e, 
therefore,  necessarily  involved  dceidin^j  the 
meaning  of  the  word  "arrival'*  in  the  Wilson 
act,  and  thia  required  an  ascertainment  of 
when  goods  shipped  from  one  fitiitc  to  an- 
other, generally  speaking,  ceased  to  be  con- 
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trolled  by  the  interstate  commerce  clause  of 
the  Constitution,  and  how  far  the  general 
rule  resulting  from  the  power  of  Congress 
to  regulate  commerce  had  been  limited,  i^ 
at  all,  by  the  provisions  of  the  Wilstm  act. 
Considering  the  first  question,  the  ele- 
mentary and  long -settled  doctrine  was  re- 
iterated that  delivery  and  sale  in  the 
original  package  was  necessary  to  terminate 
interstate  commerce,  so  far  as  the  police 
regulations  of  the  states  were  concerned.  In 
passing  upon  the  second  question  the  court, 
referring  to  a  previous  case  involving  the 
Wilson  law  (Re  Rahrer  [Wilkerson  v. 
Rahrer]  140  U.  S.  545,  35  L.  ed.  572,  11  Sup. 
Ct.  Rep.  865),  pointed  out  that  the  con- 
tention which  was  made  in  that  case,  that 
the  Wilson  act  was  repugnant  to  the  Consti- 
tution of  the  United  States  because  it  was 
an  abdication  by  Congress  of  its  power  to 
[274]  regulate  commerce,  *was  held  to  be  unten- 
able, because  the  Wilson  act  was  simply 
legislation  by  Congress  creating  a  uniform 
rule  applicable  to  all  the  states,  by  which 
liquor,  when  the  subject  of  interstate  com- 
merce, could  come  under  the  power  of  a 
state  at  an  earlier  date  than  it  otherwise 
would  have  done.  Contemplating  the 
grounds  of  the  previous  ruling  upholding  the 
constitutionality  of  the  Wilson  act,  and 
coming  to  precisely  determine  the  meaning 
of  the  word  "arrival*'  as  used  in  that  act,  it 
was  said  in  the  Rhodes  Case  (p.  426,  L.  cd. 
p.  1096,  Sup.  Ct.  Rep.  p.  669) : 

"Interpreting  the  statute  by  the  light  of 
all  its  provisions,  it  was  not  intended  to 
and  did  not  cause  the  power  of  the  state  to 
attach  to  an  interstate  commerce  shipment 
whilst  the  merchandise  was  in  transit  under 
such  shipment,  and  until  its  arrival  at  the 
point  of  destination,  and  delivery  there  to 
the  consignee." 

And  as  a  result  of  this  ascertainment  of 
the  meaning  of  the  Wilson  act  it  was  held 
that,  as  the  act  of  moving  the  goods  preced- 
ed the  period  affixed  by  the  Wilson  act  at 
which  the  state  power  could  attach,  the  con- 
viction was  erroneous. 

The  Rhodes  Case  involved,  of  necessity,  a 
construction  of  the  import  of  the  Wilson 
act,  and  the  mere  fact  that  the  particular 
conduct  which  happened  in  that  case  to  be 
the  subject  of  complaint  occurred  prior  to 
the  delivery  did  not  operabe  to  cause  the  af- 
firmative construction  which  was  given  to 
the  Wilson  act.  and  which  it  was  necessary 
to  give,  to  be  obiter,  and  therefore  subject  to 
be  disregarded.  And  a  case  decided  by  this 
court  on  the  same  day  as  the  Rhodes  Case 
leaves  no  ri>om  for  controversy  concerning 
the  affirmative  constniotion  given  to  the 
Wilson  act  in  the  Rhodes  Case.  The  case 
referred  to  is  Vance  v.  W.  A.  Vandcrcook 
Co.  170  U.  S.  438,  42  L.  ed.  1100,  18  Sup.  a. 
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Rep.  674.  The  court  said  (p.  451,  L.  ed.  p^ 
1105,  Sup.  a.  Rep.  p.  679) : 

"The  interstate  commerce  clause  of  thi 
Constitution  guarantees  the  right  to  ship 
merchandise  from  one  state  into  another, 
and  protects  it  until  the  termination  of  the 
shipment  by  delivery  at  the  place  of  con- 
signment, and  this  right  is  wholly  unaffect- 
ed by  the  act  of  Congress  which  allows  state 
'authority  to  attach  to  the  original  package 
before  sale,  but  only  after  dch'very.  Sciiti 
V.  Donald,  165  U.  S.  58,  107,  41  jl  ed.  632 
648,  17  Sup.  Ct.  Rep.  265,  262,  and  Rhodes  ▼ 
Iowa,  supra.  It  follows  that  under  the 
Constitution  of  the  United  States  even 
resident  of  South  Carolina  is  free  to  reodvi 
for  his  own  use  liquor  from  other  states,  ant! 
that  the  inhibitions  of  a  state  statute  do  not 
operate  to  prevent  liquors  from  other  statei 
from  being  shipped  into  such  state,  on  thi 
order  of  a  resident,  for  his  use." 

And  in  subsequent  cases  the  oonstnictioi 
adopted  in  the  previous  cases  of  the  word 
"arrival"  as  employed  in  the  Wilson  act  hai 
been  reaffirmed  and  applied.  Thus,  ii 
American  Exp.  Co.  v.  Iowa,  106  U.  S.  133, 41 
L.  ed.  417,  25  Sup.  Ct.  Rep.  182,  in  reviewing 
the  Rhodes  Case,  the  meaning  of  the  Wilson 
act  was  again  reiterated,  the  court  sayiqg 
(p.  142,  L.  ed.  p.  421,  Sup.  Ct.  Rep.  p.  184) : 

"The  contention  was  that,  as  by  the  Wil- 
son act  the  power  of  the  state  operated 
upon  the  property  the  moment  it  passed 
the  state  boundary  line,  therefore  the  stilf 
of  Iowa  had  the  right  to  forbid  the  tram- 
portation  of  the  merchandise  within  tkt 
state,  and  to  punish  those  carrying  it  there- 
in. This  was  not  sustained.  The  couit 
declined  to  express  an  opinion  as  to  the  si* 
thority  of  Congress,  under  its  power  to  regi- 
late  commerce,  to  delegate  to  the  states  the 
right  to  forbid  the  transportation  of 
merchandise  from  one  state  to  another.  Ik 
was,  however,  decided  that  the  Wilson  ad 
manifested  no  attempt  on  the  part  of  CoB- 
gress  to  exert  such  power,  but  was  only  ft 
regulation  of  commerce,  since  it  merely  pro- 
vided, in  the  case  of  intoxicating  liqnon* 
that  such  merchandise,  when  transported 
from  one  state  to  another,  should  kwe  iti 
character  as  interstate  commerce  upon  cob- 
pletion  of  delivery  under  the  oontraet  of 
interstate  shipment,  and  before  sale  in  tht 
original  packages." 

Again,  in  Foppiano  v.  Speed,  199  U.  & 
501,  50  L.  ed.  288,  26  Sup.  Ct.  Rep.  138,  le- 
ferring  to  the  Wilson  act  and  its  prerkMl 
construction,  it  was  declared  (p.  517,  L.  ed. 
p.  291,  Sup.  Ct.  Rep.  140)  : 

"This  act  was  held  to  be  constitutional  in 
the  case  of  Re  Rahrer,  supra,  and  that  bj 
virtue  of  said  act  state  'statutes  might  op9-| 
ate  upon  the  original  packages  of  intoxicating 
liquors  before  sale  in  the  state.    Rhodei  t. 
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lowi  lad  Vance  t.  W*  A.  VandeTcook  Go. 
ivpfa,  held  that  the  state  statute  must  per- 
mit the  deJivery  of  the  liquors  to  the  party 
t^  wlion  the  J  were  eonaigned  within  the 
lUtt,  but  that,  after  such  delivery^  the 
fUte  had  power  to  preifeiit  the  sale  of  the 
iS|QQn.  e?ezi  so  the  oH^nal  package.'^ 

Mi  the  geueral  principle  ia  that  goods 
Bftfing  in  interstate  coraoieree  cease  to  be 
lacli  «jmmerc«  only  after  delivery  and  sale 
b  tlie  original  package,  nnd  aa  the  settled 
rale  is  that  the  Wilson  liiw  was  not  an 
ibdieitiou  of  the  power  of  Congress  to  re^- 
hli  interstate  commerce,  since  that  law 
iimply  afTecta  an  incident  of  aueh  commerce 
h  tHowing  the  state  power  to  attach  after 
deBreiT,  and  before  sale,  we  are  not  con- 
mws4  with  whether,  under  the  law  of  any 
futiaikr  state,  the  liability  of  a  railroad 
mpaiiy  aa  Gurier  cease:^  and  becomes  that 
of  1  warehouseman  on  the  goods  reaching 
tkir  ultimate  destination,  before  notice  and 
Itfom  the  expiration  of  a  reasonable  time 
fartJie  «m»ignee  to  receive  the  goods  from 
He  carrier*  For,  whateyer  may  be  the 
INlfeiit  legal  rules  in  the  seteral  states 
BBOfieming  the  precise  time  when  the  lia- 
bilhy  of  a  carrieTf  as  such,  in  respect  to  the 
cimi^  of  goods,  ends,  they  cannot  affect 
tht  fe^erat  principle  as  to  when  an  inter - 

I  tUte  ftbipment  ceases  to  be  under  the  pro- 
tietiQQ  of  the  commerce  clause  of  the  Consti- 
takioEL  and  thereby  comes  under  the  control 
of  ike  state  authority. 

Of  eoone,  we  are  uot  called  upon  ia  this 
ewe,  and  do  not  decide,  if  gonds  of  the 
cfcarsder  referred  to  in  the  Wilson  act, 
netin^  in  interstate  commerce^  arrive  at  the 
point  of  destination,  and,  after  notice  and 
hill  opportunity  to  receive  thenit  are  de- 
figDedly  left  in  the  hands  of  the  carrier  for 
•a  uareaaoaable  time,  that  such  conduct  on 
the  pirt  of  the  oonsigiiee  might  not  justify, 
if  fcffinnatively  alleged  and  proven,  the  hold- 
hf  that  goods  so  dealt  with  have  come 
«B^€f  the  operation  of  the  Wilson  a?!t,  be- 
CMie  constructively  delivered*    We  say  we 

Pn]*aff  not  called  upon  to  conaider  this  ques* 
tion.  for  the  reason  that  no  facts  are  shown 
by  the  record  justifying  passing  on  such  a 
pTopoaitioQ.  And  as  in  this  case  we  deal 
^ly  with  the  power  of  the  state  to  enforce 
its  police  regulations  against  goods  of  the 
durtcterof  those  enumerated  in  the  Wilson 
vt|  the  tabject  of  interstate  commerce,  be- 
fas  4elrrery»  we  must  not  be  understood  as 
Ib  ibj  way  limitiog  or  restricting  the  ruling 
ajide  in  Vance  v,  W.  A.  Vandereook  Co*j 
npnt,  upholding  the  right  of  a  citizen  of  one 
state  to  bring  from  another  state  into  the 
■*»k  of  Ms  residence^  and  keep  therein,  for 
hia  perional  use,  the  merchandise  referred  to 
Ml  ^ht  Wilson  act.  lu  other  wordi^,  as  in  the 
caw  at  bar,  delivery  had  not  taken  place 
«a8U.  8. 


when  the  seizures  were  made,  and  the  con- 
trol of  the  state  over  the  goods  had  not  at' 
tachedj  we  are  not  called  upon  to  consider 
whether,  if  the  power  of  the  state  had  at- 
tached by  delivery,  the  state  might  not  have 
levied  upon  the  goods  on  the  charge  that 
they  had  not  been  bona  fide  brought  into  the 
state,  and  were  not  held  by  the  consigneeB 
for  their  personal  use,  and,  therefore,  wer« 
not  within  the  ruling  Ib  Vance  v.  W.  A- 
Vandercook  Co.  supra. 

The  conclusion  that  the  court  below  erred 
in  declining  to  follow  the  prior  nilings  of 
this  court  construing  the  Wilsoti  act  disposes 
of  the  entire  controversy  arising  on  the 
record  before  us,  for  the  following  reanons; 
In  its  answer  filed  in  the  trial  court  the  rail- 
road company  substantially  defended  alone 
upon  the  ground  that  the  seizure  was  right- 
ful. And  the  supreme  eoixrt  of  Georgia 
treated  the  liability  of  the  defendant  as 
depending  solely  upon  the  validity  of  the 
seizure.    The  court  said: 

'*If  [the  goods]  ,  ,  ,  were  still  in  the 
course  of  interstate  transportation,  the 
sei;EiiTe  by  the  constable  was  not  even  prima 
facie  legal,  for  the  very  law  under  which  the 
seizure  was  made  bad^  prior  to  such  seixure, 
been  declared  by  the  Supreme  Court  of  the 
United  States  to  be  unconstitutional  in  so 
far  as  it  interfered  with  interstate  com- 
merce. Scott  V,  Donald,  105  U.  a  68,  41  L. 
ed.  632j  17  Sup.  Ct.  Kep.  2^5,  It  therefore 
follows  that  if  the  shipment  bad  not  *been[ii78] 
completed  at  the  time  the  goods  were  seized, 
the  railroad  company  would  have  no  right  to 
defend  on  the  ground  that  it  sub  to  it  ted  to 
the  superior  authority^  granting  that  such 
a  defense,  if  established,  would  relieve  it 
from  liability/'     [118  Ga,  018,  45  8.  E.  492.] 

Moreover,  in  this  court,  counsel,  in  tbeir 
brief  on  behalf  of  the  defendant  in  error, 
rely  e^ccluBivcIy  upon  the  correctness  of  the 
construction  given  to  the  Wilaon  act  by  the 
court  below,  and  do  not  urge,  in  the  event 
»ucb  construct  ion  be  not  sustained,  that  it 
was  exempt  for  any  reason  whatever  from 
liability. 

The  judgment  of  the  Supreme  Court  of 
(Georgia  is  reversed,  and  the  case  is  remand- 
ed to  that  court  for  further  proceedings  not 
inconsistent  with  this  opinion* 

Reversed. 


C.  H.  NICHOLS  LUlSfBER  COMPANY,  PIE, 
in   Err., 

V. 

CHARLES  FRANSON. 

(See  F.  C.  Reporter's  ed.  278-283.) 

Error  to  dratiit  conit — certificate — jurisdlo» 
tion  below. 

L  The   certi^cate  of  a  Ficderal   circuit 
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court  may  be  considered  by  the  Supreme 
Court  on  the  direct  review  authorized  by 
the  act  of  March  3,  1891  (26  Stat,  at  L.  826, 
chap.  617,  U.  S.  Comp.  Stat.  1901,  p.  488). 
for  the  purpose  of  supplyins;  the  failure  of 
the  record  to  show  when  and  how  the  ques- 
tion of  jurisdiction  was  raised,  if  the  ele- 
ments necessary  to  decide  the  question  are 
in  the  record,  although  it  is  the  better  prac- 
tice to  make  apparent  on  the  record,  by  a 
bill  of  exceptions  or  other  appropriate  mode, 
the  fact  that  the  question  of  jurisdiction 
was  raised  and  passed  upon,  and  the  ele- 
ments upon  which  the  decision  of  the  ques- 
tion was  based. 

Error  to  circuit  court — certificate— jurisdic- 
tion below. 

2.  In  deciding  the  question  of  the  juris - 
■  diction  below  which  is  shown  by  the  cer- 
tificate of  the  Federal  circuit  court  to  have 
been  raised,  the  Supreme  Court  cannot  resort 
to  the  statements  in  the  certificate  for  the 
purpose  of  supplying  elements  of  decision 
which  it  could  not  properly  consider  in  an 
action  at  law  without  a  bill  of  exceptions. 
Courts — ^jurisdiction  of  Federal  circuit  court 

— sufficiency  of  allegation  to  show  alien- 
age. 

3.  The  alienage  of  the  plaintiff  is  suffi- 
ciently alleged  to  sustain  the  jurisdiction  of 
a  Federal  circuit  court  by  an  averment  in 
the  complaint  that  ''the  plaintiff  now  is.  and 
for  more  than  one  year  last  past  has  beeh, 
a  resident  if  '»Vashincrton  and  a  -^itizen  of 
Sweden,"  although,  at  the  time  the  action 
was  brought,  Sweden  was  under  a  monarch- 
ical form  of  government,  since  the  desijjna- 
tion  *Vitizen  of  Sweden"  could  only  have 
been  intended  as  a  statement  of  the  nation- 
ality of  the  plaintiff, — viz.,  the  country  to 
which  he  bore  allegiance. 

[No.  30.] 

Argued  and  submitted  October  17,  1906.    De- 
cided December  3,   1906. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Washington  to  review  a  judgment  for  plain- 
tiff in  an  action  for  personal  injuries.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Carroll  T.  Bond  argued  the  cause, 
and,  with  Mr.  William  L.  Mar  bury,  filed  a 
brief  for  plaintiff  in  error: 

The  allegation  in  the  complaint,  that 
plaintiff  was  a  "citizen  of  Sweden,"  is  not 
a  sufficient  averment  to  confer  jurisdictitm 
on  the  ground  of  diversity  of  citizenship  of 
parties. 


Jones  y.  United  States,  137  U.  S.  202,  21t 
214,  34  L.  ed.  691,  005,  090,  11  Sup.  Ct.  Rep 
80;  Stuart  v.  Easton,  156  U.  S.  46,  39  L.  ed 
341,  15  Sup.  Ct.  Rep.  268;  Hennessy  ▼ 
Richardson  Drug  Co.  189  U.  S.  34,  47  L.  ed 
698,  23  Sup.  Ct.  Rep.  532;  Bishop  v.  Averill 
70  Fed.  380;  Rondot  v.  Rogers  Twp.  25  C 
C.  A.  145,  47  U.  S.  App.  290,  79  Fed.  676. 

The  statements  of  defendant  in  error  ii 
his  testimony  are  equally  insufficient  fo 
the  purpose  of  conferring  jurisdiction. 

Thomas  v.  Ohio  State  University,  195  € 
S.  218,  49  L.  ed.  167,  25  Sup.  a.  *Rep.  24 
Sun  Printing  &  Pub.  Asso.  v.  Edwards,  1& 
U.  S.  377,  48  L.  ed.  1027,  24  Sup.  Ct.  Rep 
096;  Grace  v.  American  Cent.  Ins.  Co.  101 
U.  S.  278,  285,  27  L.  ed.  932,  935,  3  Sup.  « 
Rep.  207 ;  Home  v.  George  H.  Hammond  Co 
155  U.  S.  393,  39  L.  ed.  197,  15  Sup.  a.  Rep 
107. 

The  motion  of  defendant  in  error  to  dit 
miss  the  writ  of  error  should  be  denied. 

Mansfield,  C.  A  L.  M.  R.  Co.  v.  Swan.  Ill 
U.  S.  379,  382,  28  L.  ed.  462.  463.  4  Sup.  Ct 
Rep.  510;  Wetmore  v.  Rymer,  169  U.  8 
115,  120,  42  L.  ed.  682,  684,  18  Sup.  Ct.  Rep 
293. 

Mr.  Walter  S.  Fulton  submitted  the  cauM 
for  defendant  in  error.  Mr.  Martin  J.  Lund 
was  on  the  brief: 

It  is  no  longer  necessary  to  describe  t 
party  as  an  alien. 

Hennessy  v.  Richardson  Drug  Co.  189  U. 
S.  25,  47  L.  ed.  697,  23  Sup.  a.  Rep.  532. 

Sweden  is  a  foreign  state,  and  a  citiM 
of  Sweden  is  a  foreign  citizen.  The  comt 
takes  judicial  notice  of  the  existence  of 
a  foreign  country. 

12  Am.  &,  Eng*.  Enc.  Law,  p.  152;  9  Cm* 
tury  Diet.  p.  909. 

While  the  term  **citizen"  is  used  to  detif- 
nate  a  member  of  a  republic,  it  is  not  ex- 
clusively so,  but  is  also  appropriately  used 
to  designate  a  member  of  a  monarchy,  pro- 
vided he  is  a  freeman. 

2  Johnson,  Universal  Enc.  581;  Webster 
International  Diet.  ''Citizen;"  3  Am.  &  Sag 
Enc.  Law,  p.  242;  2  Bouvier,  Law  Diet.  P 
551 ;  Robertson  v.  Scottish  Union  ft  Nal 
Ins.  Co.  68  Fed.  176;  Jennes  ▼.  Landeo,  ft 
Fed.  74. 

A  certificate  of  questions  upon  Jarisdk 
tion  cannot  take  the  place  of  a  bill  of  as 
ceptions. 

Felix  V.  Scharnwelier,  125  U.  8.  54,  I 
L.  ed.  087,  8  Sup.  a.  Rep.  759. 


Note. — On  direct  review  in  the  Federal 
Supreme  Court  of  jiidgmonts  of  circuit  or 
district  courts- -soo  noto  to  fiwin  v.  United 
Statt'R,  40  L.  od.  U.  S.  741. 

.\r  to  diverse  citizenship  as  ground  of 
F(Mloral  jurisdicti(m — see  not«-s  to  Shipp  v. 
Williams,  10  C.  C.  A.  247;  Mason  v.  Dullag- 
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ham,  27  C.  C.  A.  296;  Seddon  ▼.  Yinrinia,  1 
&  C.  Steel  &  I.  Co.  1  L.RJi.  108;  Myen  i 
Murray,  N.  &  Co.  11  L.R.A.  216;  Robert 
v.  I^wis.  .36  L.  ed.  U.  S.  579:  Kmnrv  \ 
(Ireonoucrh.  1  L.  ed.  U.  8.  640;  Strawbridl 
V.  Oiirtiss.  2  L.  ed.  U.  S.  435:  and  ITDoMi] 
V.  Smalley,  7  L.  ed.  U.  8.  287. 
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oj  tM  coartt 

1  niiiiioD  hmm  been  madtf  to  dismiss  the 
wnt  ttf  error,  among  otheri,  on  the  ground 
ftf  ti#  abtenee  of  a  biU  of  except ionst  ^^d 
tb  thiracter  of  tte  order  appealed  frotn. 
We  pftU  to  the  merits  of  tbe  case  without 
ftoppiag  to  rtview  the  grounds  of  the  luo- 
iktK  It  w«  think  they  will  he  substautiuliy 
4Mpc«ed  of  by   the   views   which   we   aha]  I 

Bt  this  nrrlt  of  error  the  C.  H.  Nic^hQl^ 
tMsbir  OompAiiy   B&eka  the  rever^&l  of  a 
jai^amt  obtained  bj  Charlea  Franson  in 
tbdtcmt  £«ourt  of  the  United  States  for  the 
iHtcra  district  or  Washington.     Consider- 
ki  the  nf1^o^d  ftlone,  t&nd  putting  out  of  view 
fir  t^i  moment    the  e^e^t  of  atatementa 
mluiwd  In  a.  certi^cate  made  by  the  court 
Mow  on  the  allowftnce  of  the  writ  of  error, 
lltcmw  b  this;     The  action  was  brought  to 
nroirtr  for  pertonal  iDJnrtca  alleged  to  have 
fceefl  iii^taincd  while  in  the  em  ploy  of  the 
ipffudAnt.    The  jurisdiction  of  the  c<iurt  be^ 
Iflv  w-u  invoked  solely  upon  the  ground  of 
d^ftTilty  of  citizenship,  it  being  alleged  in 
Iktirit  pinmrmph  of  the  complaint  that  the 
',   MmdMMt  WA»  a  corporation  organised  under 
[    Ikilaws  of  the  state  of  Washington,  and  do- 
L  A|  lusine^s    in    the   state    of   Waahinpton, 
■  tad  that  the  ptaintiff  waa,  at  the  time  of  the 
m  lliiig  of  the   complaint,  and   had   been   for 
wore  than  a  year  prior  theretOj  *"^a  resident 
ol  Wathiagtoa  and  a  citizen  of  Sweden." 
Admitting  its  incorporation,  and  that  it  was 
doing  business  in  the  stat?  of  Washington, 
the  defeadant,  by  its  answer,  speeiflcally  de- 
fied ^ch  and  ey&ry  other  allegation  of  the 
6m  Hi  well  aa  other  specified  paragraphs 
I     «l  th«  complaint. 

Tfce  cau^*  was  tried  to  a  jury,  and,  after 
!  itrikt  and  remittitur  of  a  portion  thereof, 
I  jodgmcnt  w*as  entered  in  favor  of  plaintifF. 
Thi  twerd  does  not  contain  a  bill  of  excep- 
tkifii,  and  in  the  brief  of  counsel  for  plain- 
tilT  in  error  it  ia  stated  that  none  was  pre- 
pv^d. 

Thii  writ  of  error,  upon  the  ground  solely 
of  t  wmnt  of  jurisdietton  in  the  trial  courts 
I8l]ir&i  prayed  and  allowed,  and  i,  *  formal  cer- 
l^lette  was  made  by  the  judge,  reciting  to 
the  time  when  and  how  the  question  of  ju- 
Hidiction  was  raised  and  decided,  accompa- 
nied with  a  statement  of  the  pleadings  and 
«f  iht  court's  impression  of  certain  testi- 
I  Mb;  given  at  the  triat  by  the  plaintilf, 
dtenjed  hy  the  court  pertinent  to  the  eluci- 
hiloa  of  the  (|uestion  of  jurisdietion.  The 
ctrtificat*  concludes  with  the  statement  of 
CTum^rited  **que3tianfi  of  juriadiction," 
»M^  the  court  waa  of  opinion  arose  for  de- 
I  ^laan.  all  of  them  being  baaed  upon  the 
OTcrruiiBg  hj  the  court  of  a  motion  to  dis 
n>tM  the  action  for  want  trf  jurisdiction, 
»03  IT.  S, 


wliieh  motion,  it  is  recited  In  the  cert  if! rate, 
waa  made  between  verdict  and  juLij^ui^nt* 
And  the  only  ground  here  assigtvorl  as  error 
is  predicated  upon  the  action  of  the  court  in 
denying  auch   motion  to  dismiss. 

Aa  the  circuit  court   was   without  pow^r 
to  make  a  certificate  containing  a  statement 
of  facta  aa  the  baais  for  l^j^al  propositions 
upon  which  it  desired  the  guidance  of  thia 
court    (Mexican  C»   R.   Co.   v.   Etkman,   187 
U.  S.  432,  47  L.  ed.  ±iQ,  23  Sup.  Ct.  Rep. 
211;  United  States  v.  Eider.  1113  V.  S.  132, 
41  L.  ed.  101,  16  Sup.  Ct.  Hep,  1>83),  it  fol- 
lows, speaking  in  a  general  *i'nse^  that  our 
right  to  review  on  a  direct  proceeding  con- 
cerning the  jurisdiction  of  that  court  must 
depend  upon  the  record »  and  not  upon  the 
mere  statement  of  facts  made  in  the  certifi- 
cate prepared  by  the  trial  court*     Applying 
this  general  rulCj  as  it  nowhore  appears  from 
the  record  that  the  issue  as  to  jurisdktion 
presented   by   th^   motion    to   dismiss,    the 
overruling  of  which  ia  the  sole  ground  for 
reversal  relied  upon  in  the  as^si^Tiinent  of 
error,    was    made    or   pasacd    u\hju    by    the 
court,  w©  should  be  confjtraioed  to  dismiaa 
this  writ  of  error  on  the  ground  that  the 
record  did  not  ditcldse  the  presence  in  the 
case  of  the  qu3ation  of  jurisdiction  which  is 
made  the  basis  of  the  asaignmeiit  of  error. 
As,  however,  under  the  judiciary  act  of  1801 
[2r>  Stat,  at  L.  8£0,  chap.  517.  U.  S.  Comp, 
Stat.  1901,  p.  48S],  on  a  direct  review  of  a 
question   of  juriadiction^  the  trial  judge  ia 
authorised  to  certify  aa  to  tKe  e.Ttistence  of 
such  qucHtion,  we  think  we  may  look  at  hia 
certificate   for  the   purpoae  of  aacertaining 
when  and  how  the  question  of  jurisdiction 
was  raided,  althoughj  for  the  purpose  of  de- 
ciding the  question  *ahown  to  have  been  thua[£82] 
raised^  we  may  not  resort  to  the  statements 
in  the  certificate  for  the  purpose  of  supply  - 
ing   el  em  en  ta    of   deciaion   which    we  could 
not   properly  consider  in  an  action  at  law 
without  a  bill  of  e?cc^ptiona.     We  have  said 
that   we  may   resort   to  the  cert ifir ate,  in 
the  absence  of  a  proper  showing  on  the  ree- 
ord  as  to  when  and  how  the  question  of  jU' 
rlsdiction  was  raised  and  decided,  for  the 
limited  purpose   stated^  because  the  power 
to  do  so  is  implied  in  a  previous  deciaion  of 
the   court    [North   American   Transp*   &   T. 
Co.   V.   Morrison,    178    U.    S.  202,  44  L.    ed* 
lOtfl,  20  Sup.  Ct.  Rep*  861)),  and  because  of 
the  general  rule  that  it  Wijuld  be  our  duty, 
without  action  of  i.ne  trial  court  or  of  the 
parties,  to  look  at  the  record  to  determine 
whether  or  not  the  court  below  had  juris- 
diction of  the  action    {Thomas  v.  Ohio  State 
University,  IDS  U.  S,  211,  49  L.  ed.  164,  25 
Sup.  Ct.  Rep*  24) »    It  ia  apparent^  under  the 
rule  we  have  atated,  that,  whilst  we  must 
consider  tly^  record  for  the  purpoae  of  deter- 
mining the  quastion  of  jurisdiction   which 
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the  certificate  shows  adequately  to  have  been 
raised,  we  may  not  consider,  in  passing  up- 
on that  question,  in  the  absence  of  a  bill  of 
exceptions,  the  extraneous  matter,  sndi  as 
the  testimony  of  the  plaintiil,  etc.,  which 
forms  no  part  of  the  record.  The  question, 
therefore,  for  decision  under  these  circum- 
stances is  merely  this:  Does  the  record  show 
jurisdiction  in  the  court  below  ?  This  solely 
depends  upon  the  contention  that  the  alle- 
gation in  the  complaint  of  the  alienage  of 
the  plaintiff  was  insufficient. 

The  allegation  was  as  follows:  "That  the 
plaintiff  now  is,  and  for  mors  than  one  year 
last  past  has  been,  a  resident  of  Washington 
and  a  citizen  of  Sweden."  In  brief,  the  ar- 
gument is  that  at  the  time  the  action  waa 
brought  Sweden  was  under  a  monarchical 
form  of  government,  being,  jointly  with 
Norway,  under  the  rub  of  the  King  of  Swe- 
den and  Norway,  and  if  the  plainliff  owed 
allegiance  to  the  government  of  Sweden  he 
was  not  a  "citizen"  but  a  "subject"  of  that 
country.  It  is  not,  however,  disputed  that, 
although  at  the  time  of  the  bringing  of  this 
action  Sweden,  a  limited  monarchy,  was 
united  to  Norway  under  the  same  king,  and 
[883]  the  two  countries  were  *bound  to  assist  each 
other  in  the  event  of  war,  they  were  other- 
wise free  and  independent.  9  Century  Dic- 
tionary and  Encyclopedia,  969.  The  alle- 
gation that  the  plaintiff  was  a  resident  of 
the  state  of  Washington  clearly  shows  that 
the  designation  "citizen  of  Sweden"  was  not 
employed  to  indicate  unre  residence,  and 
could  only  have  been  intended  as  a  state- 
ment of  the  nationality  of  the  plaintiff, — the 
country  to  which  he  bore  allegiance. 
Whether,  as  contended  for  th'^  defendant  in 
error,  the  plaintiff,  if  he  owed  allegiance  to 
the  ruler  of  the  Kingdom  of  Sweden,  was 
properly  described,  in  the  strictest  technical 
sanse,  as  a  citizen  instead  of  as  a  subject  of 
Sweden,  we  need  not  consider.  The  mean- 
ing of  the  pleader  being  evident,  the  ob- 
jection is  without  merit.  Hennessy  v.  Rich- 
ardson Drujj  Co.  189  U.  S.  25,  47  L.  ed.  697, 
23  Sup.  Ct.  Rep.  532. 

Whilst  W3  hold  that  in  a  case  of  direct  re- 
view under  the  judiciary  act  of  1801,  when 
the  record  does  not  otherwise  show  when 
and  how  the  question  of  jurisdiction  was 
raised,  the  certiticate  of  the  circuit  court 
may  be  considered  for  the  purpose  of  sup- 
plying such  deficiency  when  the  elements 
necessary  to  decide  the  question  are  in  the 
record,  we  deem  it  the  better  practice  in 
every  case  of  direct  review  on  a  question  of 
jurisdiction  to  make  apparent  on  the  record, 
by  a  bill  of  exceptions  or  other  appropriate 
mode,  the  fact  that  the  question  of  juris- 
diction was  rai93d  and  passed  upon,  and  the 
elements  upon  which  the  decision  of  the 
question  was  based. 

Judgment  affirmed. 
IM 


•REUBEN  L.  MARTIN,  PMT.  in  Err, 
▼. 
PITTSBURG   &  LAKE  ERIE  RAILROA 
COMPANY. 

(See  S.  G.  Reporter*!  ed.  284-eM.) 

Postoffice — congresatoBAl    power    wwm  pt 
roads— state  regnUtioiL 

1.  The  power  of  GongreM  to  estaUfa 
postoffices  and  post  roads  is  not  infiiM 
by  Pa.  act  of  April  4,  1868,  under  whU 
railway  postal  derk,  injured  in  tlis  eoun 
of  his  employment,  can  have  no  gieaU 
rights  against  the  railway  company  than 
he  were  an  employee. 

Commerce — state  regulation. 

2.  Applying  to  interstate  transporti 
tion  the  provisions  of  Pa.  act  of  April  i 
1868,  restricting,  as  against  a  railway  eoH 
pany,  the  rights  of  persons  injured  in  tt 
course  of  their  emplpyment  in  or  about  tb 
railroad  to  those  which  an  employee  of  tfa 
railway  company  would  have  under  lih 
circumstances,  does  not  make  such  statnl 
repugnant  to  the  commerce  daose  of  tl 
Federal  Constitution. 

Constitutional  law^— due  prooett  of  law. 

3.  Due  process  of  law  is  not  denied 
person  injured  in  the  course  of  his  empto^ 
ment  in  or  about  a  railroad  by  Pa.  act  " 
April  4,  1808,  restricting  his  rights  as  agsia: 
the  railway  company  to  those  whi^  an  CB 
ployee  of  such  company  would  have  unA 
like  circumstances. 

Constitutional  law — ^privileges  and  immma 
ties. 

4.  Privileges  and  immunities  of  dtisei 
of  the  United  States  are  not  denM  by  a| 
plying  to  interstate  transportation  the  pro 
visions  of  Pa.  act  of  April  4,  1808,  restiid 
ing,  as  against  a  railroad  company,  iki 
rights  of  persons  injured  in  the  course  of 
their  employment  in  or  about  the  ndlnsd 
to  those  which  an  employee  of  the  railwij 


Note.— On  the  liability  of  railroad  cxa- 
panies  for  injuries  received  by  postal  elcrki 
on  their  trains — see  note  to  Cteveland,  C  C 
&  St.  L.  R.  Co.  v.  Ketcham.  19  L.RJL  » 

On  state  regulation  of  interstate  or  for 
eign  commerce — see  notes  to  Norfolk  k  W 
R.  Co.  V.  Com.  13  L.R.A.  107;  McCanna  I 
F.  Go.  V.  Citizens'  Trust  ft  Surety  Go.  % 
C.  C.  A.  13;  and  Gloucester  Ferry  Co.  i 
Pennsylvania,  29  L.  ed.  U.  S.  168. 

As  to  what  constitutes  due  process  of  ki 
— see  notes  to  People  v.  O'Brien,  2  URJ 
255;  Kuntz  v.  Sumption,  2  LJLA.  656;  B 
Gannon,  5  L.R.A.  359;  Ulman  v.  Baltiawn 
11  LJI.A.  224;  Oilman  v.  Tucker,  IS  ULi 
304:  Pearson  v.  Yewdall,  24  L.  ed.  U.  &  411 
and  Wilson  v.  North  Carolina,  42  L.  ed.  I 
S.  865. 


As  to  the  validity  of  claas  legislat 
notes  to  State  v.  Goodwill,  6  LJLA.  CI 
and  State  v.  Loomis,  21  L.R.A.  789. 

As  to  constitutional  equality  of  privlkge 
immunities,  and  protection — see  note  1 
I^niiHvillc  Safety  Vault  &  T.  Co.  t.  Look 
ville  ft  N.  R.  Go.  14  L.R.A.  579. 
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«Daptiijr  ^<mld   Imve   under  like   circum- 

Constitnliona]  law — eqmol  protection  of  the 
Iiwii— cksfiificatioii. 
5,  Hestri cling  railway  mat]  elerks  and 
etlifi  vbofi€  employmei^t  in  and  about  a 
nOrotd  subjects  tb«m  to  gre^t^r  p^ril  th&n 
pumrnni  in  tbe  strict  ^nse  to  axich  right 
el  Mlioii  &g&in3t  the  ntilwaj  com  pan  j  for 
iajurii^s  received  in  the  course  of  their  em- 
pioTment  af  a  railway  employee  would  hmve 
indei  like  drcimistanees  ie  a  reasonable 
eluiificattonf  whieli  sustains  the  proyision 
of  Ffl.  act  of  April  4,  1968,  tnaking  It,  as 
ig^toat  the  objection  that  such  statute  de- 
Bka  tli<t  equal  protection  of  the  lawi. 


[No,  660 

Ai|Qfd  Oet«h^  25.  29,   1906.     Decided  De- 
cember 3,  IQOa 

IN  ERUOR  to  the  Supreme  Court  of  the 
Slate  of  OhJo  to  review  a  judgment  wblch 
tftmied  a  judgment  of  the  Circuit  Court  of 
MiboniDg  Oountyt  in  that  state,  which  had 
in  tuTQ  affiTmed  a  judgment  of  the  Court 
of  Cotnnion  Pieas  of  that  county,  in  favor 
pf  defendant,  in  an  action  l>y  a  railway 
po*tal  clerk  to  recover  from  a  railway  eom- 
pu^  for  peraooal  injuries  alleged  to  have 
bea  tuMained  by  reason  of  ita  negUgenee. 
Affirmed. 
^  same  eaae  below,  72  Ohio  St.  659,  76 
K    NX  1129. 

P     Statement   by   Mn  Justice  White: 

*  Reuhen  1*  Martin  brought  this  action  to 
TBfflTer  compensation  for  persona  1  injuries. 
At  tb«  time  Martin  was  injured  he  was  on 
» tram  of  the  railroad  company,  in  the  em- 
}^f  of  the  United  States  as  a  railway  post- 
il  flerlc  on  a  rout«  e-xtending  from  Cleveland, 

WSjOliio,  to  Pitt«bTirg,  Pennsylvania.  The  •inju- 
riei  arose  from  the  derailing  in  Pennsylvania 
of  the  tmiiij  by  the  negligence  of  the  crew 
rf  t  work  traiUf  in  permitting  a  switch 
l^iduig  to  a  side  track  to  be  open.  Among 
olhfr  defenses  the  company  pleaded  a  law 
Bf  Pennsylvania  passed  April  4,  1868  ( P.  L. 
^l,  which,  it  alleged »  was  applicable,  and  re^ 
he^ed  from  responsibility.  In  reply  the 
pUiatif  denied  the  existence  and  applica- 
WUty  of  the  statute,  moreover,  and  defend- 
ed oii  the  ground  that  the  statute^  if  existing 
Md  ippbcablej  was  void,  firat,  because  con- 
tttry  to  the  power  delegated  to  Congress  to 
^suhliib  postoffices  and  post  roads;  second^ 
l»«axiBe  repugnant  to  the  commerce  clause  of 
the  Constitution  ;  and,  third,  because  in  con- 
vict mih  the  equal  protection  and  due  proc- 
^^  elsaaes  of  the  14th  Amendment,  and 
alio  the  clause  prohibiting  a  state  from 
n^'ting  or  enforcing  any  law  which  shall 
ibiidge  the  privileges  or  immunities  of  citi- 
»Mof  the  United  States, 
«03U.  g. 


On  trial  before  a  jury  the  court  held  tha 
statute  in  question  to  be  applicable  and 
valid,  and  hence  operative  to  defeat  a  re* 
CO  very,  A  verdict  and  judgment  in  favor 
of  the  railroad  company  wa^  severally  af- 
firmed by  the  circuit  court  and  by  the  su- 
preme court  of  the  state  of  Ohio. 

Mr,  Charl^  Koonce,  Jr.,  argued  the  cause, 
and,  w^ith  Messrs.  Robert  B.  Murray  and 
William  S,  Anderson,  tiled  a  brief  for  plain- 
tiff in  error: 

Prior  to  the  enactment  of  this  statute 
everyone  lawfully  on  a  train  who  was  not 
in  fact  an  employee  of  the  company  was, 
and  had  the  rights  of,  a  passenger  in  the 
state  of  Pennsylvania* 

Lockhart  v.  LIchtentbaler,  46  Pk.  151; 
Pennsylvania  R.  Co,  v.  Henderson,  51  Pa, 
315;  Creed  v.  Pennsylvania  R,  Co,  86  Pa, 
139,  27  Am,  Rep.  GS)3-  Cumberland  VaUey 
R.  Co.  V,  M^^ers,  55  Pa-  28S:  Philadelphia  & 
R.  R  Co.  V,  Derby,  H  How.  468,  14  L.  ed. 
502 i  Gleeson  v.  Virginia  Midland  R.  C^, 
140  D.  S.  435,  35  L.  ed.  458,  11  Sup.  Ct.  Rep. 
859;  Yarrington  v.  Delaware  &  H,  Co.  143 
Fed,  565, 

The  same  rule  has  been  announced  with- 
out exception  in  every  other  jurisdiction. 

Cavin  v.  Southern  P,  Co,  6f*  C.  C.  A.  366, 
136  Fed.  592 1  Scjutlicm  P.  Co,  r,  Schuyler, 
68  C  C  A.  409,  13S  Fed,  1015;  ArTOWsraith 
V.  Nashville  &  D.  R  C-o.  57  Fed.  165;  C-oU 
lett  V.  London  k  H.  W.  R.  Co.  15  Jur, 
1053,  16  Q,  B.  984;  Mellor  v,  Missouri  P- 
R.  Co.  105  Mo.  460.  10  L.R.A.  36,  !6  S.  W. 
849;  Magoffin  v.  Missouri  P.  R.  Co.  102  Mo. 
540,  22  Am,  SL  Rep.  70S,  15  S-  W.  76;  Scy- 
bolt  V.  New  York.  L.  E.  &  W.  R.  Co,  95 
N.  Y.  562,  47  Am.  Rep,  75;  Blair  v,  Erie  R, 
Co,  66  N.  Y.  313,  23  Am.  Rep.  55;  Yeomans  v. 
Contra  Costa  SUmm  Nav,  Co,  44  CaU  71; 
Hammond  V.  North  ^iistern  E.  Co.  6  S.C.N. 
S.  130,  24  Am,  Rep.  467  ;  Baltimore  &  O,  R.  Co, 
V.  State,  72  Md.  3tJ,  6  L.R,A,  706,  20  Am. 
St.  Rep,  454,  18  AtL  1107;  Louisville  * 
N.  R.  Co.  w  Kingman,  18  Ky,  L,  Rep.  82^ 
35  S.  W,  264;  Illinois  C  R.  C^i.  v.  Crudup, 
63  Misa.  291  ;  Cleveland,  C.  C.  &  St.  L.  R- 
Co,  r.  Ketcham,  133  Ind,  346,  ID  L,R.A* 
339.  36  Am.  St.  Rep.  550,  33  N,  E.  116; 
Norfolk  &  W,  R.  Co,  v.  Shott,  02  Va,  34, 
22  S,  E.   811, 

It  was  also  the  established  law  of  the 
state  of  Pennsylvania  that  a  common  car- 
rier could  not,  by  contractual  stipulation^ 
relieve  itself  of  liability  for  the  negligence 
of  itself  or  its  servants,  whereby  those  car* 
ried  by  it  were  injured. 

New  York  C,  R,  Co.  v,  Lockwood,  IT 
Wall.  357-308,  21  L.  ed,  627-636;  Laitif 
V,  Colder,  8  Pa,  479>  49  Am,  Dec.  633;  Cam- 
den St.  A,  R.  Go,  v.  Baldauf,  16  Pa.  67 »  Si 

185 


n 


SuPBEicB  Court  of  the  United  States. 


OOT. 


Am,  Dec.  481;  Goldey  v.  Pennsylvania  R. 
Co.  30  Pa.  242,  72  Am.  Dec.  703;  Powell 
▼.  Pennsylvania  R.  Co.  32  Pa.  414,  76  Am. 
Dec.  564;  Pennsylvania  R.  Co.  v.  Hender- 
son, supra;  Farnham  v.  Camden  &  A.  R.  Co. 
65  Pa.  53;  American  Exp.  Co.  y.  Sands,  55 
Pa.  140;  Empire  Transp.  Co.  v.  Wamsutta 
Oil  Ref.  &  Min.  Co.  63  Pa.  14,  3  Am.  Rep. 
616;  Grogan V.Adams  Exp.  Co.  114  Pa.  523, 
60  Am.  Rep.  360,  7  Atl.  134;  Pennsylvania 
R.  Co.  V.  McCloskey,  23  Pa.  526;  Phoenix 
Pot  Works  V.  Pittsburgh  &  L.  E.  R.  Co. 
139  Pa.  284,  20  Atl.  1058;  Pennsylvania  R. 
Co.  V.  Raiordon,  119  Pa.  577,  4  Am.  St.  Rep. 
670,  13  Atl.  324;  The  Kensington,  183  U. 
S.  263-268,  46  L.  ed.  190-193,  22  Sup.  a. 
Rep.  102. 

If  this  limitation  of  liability  cannot  be 
effected  by  contract,  wherein  there  is  a 
voluntary  waiver  on  the  part  of  the  one 
carried,  to  recover  damages  against  the  car- 
rier for  negligence  of  itself  or  its  servants, 
how  can  it  be  compelled  by  legislative 
enactment? 

Lake  Shore  &  M.  S.  R.  Co.  v.  Smith,  173 
U.  S.  684-693,  43  L.  ed.  858-862,  19  Sup. 
Ct.  Rep.  565. 

The  authority  of  Congress  to  legislate 
with  reference  to  the  establishment  of  post- 
offices  and  post  roads,  and  all  matters  of 
an  executive  and  administrative  character 
pertaining  thereto,  is  exclusive. 

Re  Debs,  158  U.  S.  564^583-593,  39  L.  ed. 
1092-1102-1105,  15  Sup.  Ct.  Rep.  900;  Gil- 
man  V.  Philadelphia,  3  Wall.  713-725,  18 
L.  ed.  96-99;  Searight  v.  Stokes,  3  How. 
151.  11  L.  ed.  537:  Ex  parte  Jackson,  96 
U.  S.  727-732,  24  L.  ed.  877-879;  Robbins 
V.  Taxing  District,  120  U.  S.  489-493,  30  L. 
ed.  694-696.  1  Inters.  Com.  Rep.  45,  7  Sup. 
Ct.  Rep.  592;  Cooley  v.  Port  Wardens,  12 
How.  299-319,  13  L.  ed.  996-1004;  Brown 
V.  Maryland,  12  Wheat.  419,  6  L.  ed.  678; 
Passenger  Cases,  7  How.  283-462,  12  L.  ed. 
702-777;  Crandall  v.  Xovada,  6  Wall.  35- 
42,  18  L.  ed.  745,  746;  Ward  v.  Maryland, 
12  Wall.  418-430,  20  L.  od.  449-452;  *State 
Freight  Tax  Case,  15  Wall.  232-279,  21  L. 
ed.  146-162;  Hannibal  &  St.  J.  R.  Co.  v. 
Husen,  95  U.  S.  465-469,  24  L.  ed.  527-529; 
Mobile  County  v.  Kimball,  102  U.  S.  691- 
«97,  26  L.  ed.  238,  239;  (Jlouct^ater  Ferry  Co. 
▼.  Pennsylvania,  114  U.  S.  196-203,  29  L. 
ed.  168-161,  1  Inters.  Com.  Rep.  382,  5  Sup. 
Ct.  Rep.  826;  Wabash,  St.  L.  &  P.  R.  Co. 
V.  Illinois,  118  U.  S.  557,  30  L.  ed.  244,  1 
Inters.  Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4; 
Gibbons  v.  Ogdon,  9  Wheat.  1-222,  6  L.  od. 
23-76;  Welton  v.  Missouri,  91  U.  S.  275- 
282,  23  L.  od.  347-350;  Hrown  v.  Houston, 
114  U.  S.  622-631.  29  L.  od.  2r>7-2(>(),  5  Sup. 
a.  Rop.  1091:  Walling  v.  Michigan,  116 
U.  S.  446-455,  29  L.  ed.  691-^94,  0  Sup. 
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Ct.  Rep.  454;  Pickard  ▼.  Pullman  Soothen 
Car  Co.  117  U.  S.  34,  29  L.  ed.  785,  i 
Sup.  Ct.  Rep.  636;  Covington  &  C.  Bridge 
Co.  v.  Kentucky,  164  U.  S.  204-212,  38  I.  ed. 
962-966,  4  Inters.  Com.  Rep.  649,  14  Sup. 
a.  Rep.  1087;  Bowman  v,  Chicago  &  N.  W. 
R.  Co.  125  U.  S.  465,  31  L.  ed.  700,  I 
Inters.  Com.  Rep.  823,  8  Sup.  Ct.  Rep. 
689,  1062;  St.  Clair  County  v.  IntertUtc 
Sand  &  Car  Transfer  Co.  192  U.  S.  464. 
48  L.  ed.  618,  24  Sup.  Ct.  Rep.  300;  Crutcbcr 
v.  Kentucky,  141  U.  S.  47,  35  L.  ed.  649, 
II  Sup.  Ct.  Rep.  861;  Hanley  ▼.  KaniM 
City  Southern  R.  Co.  187  U.  S.  617,  47  L.  ed. 
333,  23  Sup.  a.  Rep.  214;  Caldwell  ▼. 
North  Carolina,  187  U.  S.  622.  47  L.  ed. 
336,  23  Sup.  a.  Rep.  229;  Kelley  v.  Rhoedt, 
188  U.  S.  1,  47  L.  ed.  359,  23  Sup.  Ot. 
Rep.  259;  Atlantic  &  P.  Teleg.  Co.  v.  Phila- 
delphia, 190  U.  S.  160-162,  47  L.  ed.  99i6- 
999,  23  Sup.  Ct.  Rep.  817;  Pembina  ConeoL 
Silver  Min.  &  Mill.  Co.  v.  PennsyWania,  125 
U.  S.  181-190,  31  L.  ed.  660-664,  2  Intert. 
C<)m.  Rep.  24,  8  Sup.  Ct.  Rep.  737. 

But  even  if  the  right  of  Congreu  to 
legislate  with  reference  to  the  rights  and 
liabilities  of  the  plaintiff  were  not  exdu- 
sive,  the  state  statute  is  in  conflict  with 
the  interstate  commerce  clause  of  the  Fed- 
oral  Constitution. 

Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196,  29  L.  ed.  158,  1  Inters.  Com. 
Rep.  382,  5  Sup.  Ct.  Rep.  826;  Philadelphia 
&  S.  Mail  S.  S.  Co.  v.  Pennsylvania.  122 
U.  S.  326,  30  L.  ed.  1200,  1  inters.  Com. 
Rep.  308,  7  Sup.  Ct.  Rep.  1118;  GovingtOB 
&  C.  Bridge  Co.  v.  Kentucky,  154  U.  S. 
204,  38  L.  ed.  062,  4  Inters.  Com.  Rep.  GM^ 
14  Sup.  Ct.  Rep.  1087;  Kelley  v.  Rhoadi 
and  Wabaflh,  St.  L.  &  P.  R,  Co.  v.  Illinoii. 
supra;  Hall  v.  DeCuir,  95  U.  S.  4S5-t89.  24 
L.  ed.  547,  548;  State  Freight  Tax  Case.  IS 
Wall.  232,  21  L.  ed.  146. 

The  interstate  passenger  is  comprehend- 
ed by  the  constitutional  provision  as  wcU 
aa   the   interstate   carrier. 

Central  R.  Co.  v.  Murphy.  196  U.  S.  194- 
206,  49  L.  ed.  444-449,  26  Sup.  Ct.  Rep.  218; 
Hall  V.  DeCuir,  95  U.  S.  486,  24  L.  ed.  547; 
Louisville,  N.  O.  &  T.  R.  Co.  ▼.  Mississippi. 
133  U.  S.  587,  33  L.  ed.  784,  2  Inters.  Cbm. 
Rop.  801,  10  Sup.  a.  Rep.  348;  Plessy  v. 
Ferguson,  163  U.  S.  637,  41  L.  ed.  250.  16 
Sup.  Ct.  Rop.  1138;  Chesapeake  &  O.  R.  0». 
V.  Kentucky,  179  U.  S.  388,  46  L.  ed.  244.  21 
Sup.  a.  Rep.  101 ;  Hart  v.  State,  100  Md. 
595,  60  Atl.  457. 

The  statute  denies  the  plaintiff  the  right 
of  duo  process  of  law  in  that  it  ahridgn 
his  liberty  of  contract. 

Allguyor  v.  I^uisiana.  166  U.  S.  578.  41  L. 
od.  832,  17  Sup.  a.  Rep.  427;  Lochner  ▼. 
New  York,  108  U.  S.  45-^3,  49  L.  ed.  917- 

SOS  V.  s. 


MAMsisf  V.  Prn-sBusa  k  h.  E.  E.  Co. 


Ml  SS  Bnp.  Ct.  Hep.  539;  Cl^voland  v. 
0f»enti  Bii5«.  Const r.  Co.  07  Oliio  St.  197, 
m  ULA.  7i5,  93  Am,  St.  Rep.  670.  65  N.  E, 
U5;  Pilnier  v.  Tingle,  53  Ohio  St.  423.  45 
S.  L  313;  Ritckie  v.  People,  155  UL  t>8,  20 
OJL  TO,  46  Am.  St:  Rep.  315,  40  N.  E. 
m\  Low  ¥.  Rees  Printing  Co.  41  Neb.  127. 
U  UUL  702,  43  Am,  St.  Rep.  670,  59  N. 
W,  m;  Frow  v.  People,  141  111.  171,  10 
ISLA.  Ids,  SI  H.  E:  395;  State  v.  Loouiia, 
Ul  Ifck  307.  21  LJI.A.  780,  22  S.  W.  .^50  j 
Ob.  t.  Berry.  155  Mass.  117,  U  L.RA. 
d,  31  Am.  St.  Rep.  533,  28  N,  E,  1120; 
J^«  T,  HiiwkiiLs,  157  N.  Y.  1,  42  L.R.A. 
m,  m  Am.  St.  Rep.  736,  51  N.  E.  257-. 
Lwp  ?.  St.  Louis,  I.  M.  &  S.  R.  Co.  58  Ark, 
C,  23  L.E.A,  264.  41  Am.  St.  Rep.  lOP,  25 
SL  W.  75;  ButcUi^rs'  Union  S.  H,  a  L.  S.  L. 
(\j.  f.  Orescent  City  L.  S,  L.  &  S,  H.  Co. 
HI  E  &  T4«,  2S  L.  ed.  585,  4  Sup.  Ct.  Rep. 
«o5;  Uwtou  V.  Steele,  152  U>  S,  136,  38 
L  ti  S8S,  14  Snp.  Ct,  Rep.  409;  Long  v. 
Ptite,  74  Md.  565,  12  LiLA.  425,  28  Am. 
&t.  Ifep.  2fiS,  22  AtL  4;  Luman  v.  Hitchena 
^Qji.9fl  M.  25,  46  L.EA.  303,  44  AtL  1051  j 
El  pirte  Slug  Lee,  06  Cal.  354,  24  L^.A. 
m.  SI  Am.  St  Eep.  218,  31  P^.  245; 
B*i]«T  V.  People,  190  111.  28,  54  L.R.A.  83S. 
13  Am.  St.  Rep.  116,  60  N.  E.  98;  Re  Hong 
Wii,  m  Fed.  623;  Tiedeman,  State  &  Fed- 
inlCoatrol  of  Persons  &  Property,  |§  120- 
117;  CiUeapie  t.  People,  1S8  111.  170,  52 
LBX  283,  80  Am.  St.  Rep,  170,  58  N.  E. 
mi  Seybolt  v.  New  York,  L.  E.  &  W.  R, 
Co  m  K.  y.  662.  47  Am.  Rep.  75. 

Tb*  «tAtute  denies  the  plaintiff  tbe  tight 
of  diij&  proceaa  of  Law  in  that  it  deprives 
liia  of  his  right  of  remedy   for  negligent 

Mmmou  v.  Erehbiel,  68  E&n.  670,  64  L. 

U,  7M,  104  Am.  St,  Rep.  422,  75  Pac. 
UMh  Pumpelly  t.  Green  Bay  &  M.  Canal 
Cfl.  13  Wall.  160,  20  L.  ed.  657:  State  v. 
Mow.  120  Mo.  163,  20  LJt.A.  257,  50  Am. 
St.  Eep.  443,  31  S.  W.  781 ;  Re  Jacobs,  98 
K,  Y.  98,  50  Am.  Rep-  030;  State  v.  Good- 
»ill  33  W.  Vft.  170,  6  L,R.A.  621,  25  Am.  St. 
R?p.  S63,  10  S.  E.  286;  Park  v.  Detroit 
Ptm  Pteia.  Co.  72  Mich.  560,  1  L.R.A.  500. 
16  AnL  St.  Rep.  544,  40  K.  W.  731;  Mc 
Gf«  T.  Baumgartner,  121  Mich.  287,  BO  N. 
W  21-  OflboTTi  V.  Leach.  135  N.  C.  628,  60 
LRA  548,  47  S.  E.  81 L 

It  abridges  plaintiffs  privileges  and  im- 
anmities  aa  a  citizen  of  the  Unitod  States. 

Slm^hter  Hotiae   Casea,   16  Wall.  30,  21 

It  denlei  to  him  as  a  railway  poital  alerk 
*^^Hn  the  jurisdiction  of  tbat  atate  tbe 
•qoi!  protection  of  the  laws. 

Brannon.  14th  Amendment,  322;  Pembina 
Consol.  Silver  Min.  &  Mill.  Co.  v.  Pennsyl- 
^nia,  125  U.  S.  188,  31  L.  ed.  663,  2  Inters. 
Com.  Rep.  24,  8  Sup.  a.  Rep.  737;  Gulf,  C. 
*03  U.  S. 


&  S,  F.  R.  Co.  V,  Ellis,  165  U.  S.  ISO,  41  L. 
ud.  006,  17  Sup.  Ct.  Rep.  ^^i  Smyth  v. 
Ames,  160  U.  S.  460,  42  L.  ed.  819,  18  Sup. 
Ct.  Rep.  418;  Cotting  v.  Kaneaa  City  Stock 
Yards  Co.  (Cotting  v.  Godard)  183  U,  S.  70, 
40  L.  ed.  02,  22  Sup.  Ct.  Rep.  30;  Railroad 
Tax  Case,  8  Sawy.  238,  13  Fed.  722,  9  Sawy. 
105,  IS  Fed.  335;  Pa&adena  v.  Stimson,  91 
Cal.  238,  27  I'ac,  004-  Luttian  v.  Hitcbeas 
Bros.  Co.  sopra;  State  v.  Walsli,  130  Mo. 
400,  35  L.R.A.  231,  37  S.  W.  1112;  Ex  parte 
jBuimcK  112  C41L  468,  32  L.R.A.  004,  44 
Pac.  803;  Stratton  Claimants  v.  Morris 
Clahiiants  (Dibrell  v^  Lanier)  89  Tenn.  497. 
12  L.R.A.  70,  15  S.  W.  87;  Dixon  v.  Foe, 
150  Ind.  492,  m  L.R.A.  308,  95  Am.  St.  Rep. 
300,  05  N,  E.  518;  Sutton  v.  State,  96  Tenn. 
690,  33  LJI.A.  5S9,  30  S.  W.  697;  Na«b^ 
vine,  C.  &  St.  L.  R.  Co.  v,  Taylor,  86  Fi^d. 
109i   Cooley,  Const.  Lim.  393. 

Is  the  elas^iOeation,  and  discrimination 
against  the  same,  made  hy  act  of  1803, 
arbitrary,  a.^  relating  to  postal  clerks! 

State  v.  Ifaun,  01  Kan.  .140,  47  L.R.A. 
309,  50  Pac.  340-  Cot  ting  v,  Kansas  City 
Stock  Yards  Co.  (Cotting  v.  Godard),  183 
U.  S.  107.  lOS,  46  L.  ed.  107, 108,  22  Sup.  Ct. 
Rep.  30. 

The  police  power  must  be  exercised  sub- 
ject to  the  provisiona  of  tbe  Constitution 
of  the  Uaited  States. 

Mar  bury  v.  Madia  on,  1  Crane  h,  137,  2 
L.  cd.  60;  Lochner  v.  New  York,  108  U.  S. 
45-04,  49  L.  ed.  037-944,  26  Sup.  Ct.  Rep. 
530;  Jacob  son  v.  Massachusetts,  197  U.  S. 
11-25.  40  L.  ed.  043-043,  25  Sup.  Ct.  Rep. 
368;  Hannibal  &  St.  J.  R.  Co.  v.  Fusen,  95 
U.  S.  405^73,  24  L.  ed.  527-531;  Hender- 
son V.  New  York  (llenderaon  v.  Wickham), 
02  U.  S.  250,  23  L.  ed.  543;  Leisy  v.  Uanlin, 
135  U.  S.  100,  34  L.  ed.  128,  3  Inters,  C^ni. 
Rep.  30,  10  Sup.  Ct.  Rep.  081 ;  Minnesota  v. 
Barber,  130  U.  S.  313-319,  .34  L.  ed.  455- 
457,  3  Inters,  Com.  Rep.  185,  10  Sup.  Ct. 
Rep.  862;  New  York  v.  Compagnie  Hi^n^rale 
Tranaatlantifjue,  107  U.  S.  50'63,  27  L.  ed, 
3H3-385,  2  Sup.  Ct.  Rep.  87;  Walling  v, 
Michigan,  110  U.  S.  440-100.  20  L,  ed.  601- 
005,  0  Sup.  Ct.  Rep.  454;  People  v.  Haw- 
kins, 157  R  Y.  1.  42  L,R.A.  490,  68  Am. 
St.  Rep.  736.  51  N.  E.  257;  Godcharles  T. 
Wigeman,  113  Pa.  431.  6  Atl.  354;  Block 
v.  Schwartz,  27  Utah,  387,  66  L.R.A.  308, 
101  Am.  St.  Rep.  971.  70  Pac.  22;  State 
V.  Missouri  Tie  &  Timber  Co,  181  Mo.  536, 
m  L.R.A.  588,  103  Am.  St.  Rep.  614,  80  S. 
W.  033;  State  v,  Walsh,  anpra;  State  v. 
Gardner,  68  Ohio  St.  610,  41  L.R.A.  089,  66 
Am.  St.  Rep.  786,  51  N.  E.  136;  Hocking 
Valley  Coal  Co.  v.  Rosaer,  53  Ohio  St.  23, 
29  L.R.A.  386,  53  Am.  St.  Rep.  622,  41  N.  E. 
203;  Re  Preston,  63  Ohio  St.  428,  52  L.R.A. 
523,  81  Am.  St.  Rep.  042,  59  N.  E.  101 ;  Mil- 
ler V.  Crawford,  70  Ohio  St.  207,  71  N.  E 
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«31;  Yick  Wo  v.  Hopkins,  118  U.  S.  372, 
80  L.  ed.  227,  6  Sup.  Ct.  Rep.  1064;  Law- 
ton  V.  Steele,  162  U.  S.  133,  38  L.  ed.  386, 
14  Sup.  Ct.  Rep.  499;  Mugler  y.  Kansas, 
123  U.  S.  661,  31  L.  ed.  210,  8  Sup.  a.  Rep. 
273;  Re  Jacobs,  supra;  Scott  v.  McNeal, 
154  U.  S.  45,  38  L.  ed.  901,  14  Sup.  a.  Rep. 
1108;  Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  540,  46  L.  ed.  679,  22  Sup.  a.  Rep. 
431;  Dobbins  y.  Los  Angeles,  195  U.  S. 
223,  49  L.  ed.  169,  25  Sup.  a.  Rep.  18. 

Limitation  of  the  liability  of  a  carrier 
for  the  negligence  of  itself  or  its  servants  is 
contrary  to  public  policy. 

Pennsylvania  R.  Co.  v.  Raiordan,  119  Pa. 
677,  4  Am.  St.  Rep.  670,  13  Atl.  324;  Phila- 
delphia &  R.  R.  Co.  v.  Derby,  14  How.  486, 
14  L.  ed.  509;  The  New  World  v.  King, 
16  How.  469-474,  14  L.  ed.  1019-1021;  New 
York  a  R.  Co.  v.  Lockwood,  17  Wall.  357, 
878,  381,  384,  21  L.  ed.  627,  639-641;  The 
Kensington,  183  U.  S.  263-268,  46  L.  ed. 
190-193,  22  Sup.  Ct.  Rep.  102;  aeveland,  P. 
&  A.  R.  Co.  v.  Curran,  19  Ohio  St.  1,  2  Am. 
Rep.  362. 

If  an  attempt  at  limitation  of  liability 
by  contractual  stipulation  cannot  be  per- 
mitted, on  the  ground  that  it  contravenes 
public  policy,  a  limitation  by  legislative 
enactment,  whereby  constitutional  rights 
are  infringed,  for  the  same  and  more  potent 
reasons,  cannot  be  permitted;  for  persons 
may  voluntarily  contract  to  do  what  no 
legislature  would  have  the  right  to  com- 
pel them  to  do. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Smith,  173 
U.  S.  684-697,  43  L.  ed.  858-864,  19  Sup.  a. 
Rep.  565. 

How  this  statute — even  though  it  be 
held  to  have  been  enacted  to  protect  the 
public  health,  the  public  morals,  or  the 
public  safety — has  any  real  or  substantial 
relation  to  those  objects,  requires  a  power 
of  discernment  which  is  not  given  to  mor- 
tals making  their  examination  through  the 
medium   of   fairness. 

Tx)chner  v.  New  York,  supra. 

Mr.  James  P.  Wilson  argued  the  cause, 
and,  with  Messrs.  Arrel.  Wilson,  &  Har- 
rington, filed  a  brief  for  defendant  in  error : 

Under  the  law  of  the  state  of  Pennsyl- 
vania, the  plaintiff  did  not  sustain  the  re- 
lation of  passenger  to  the  defendant,  either 
prior  to  or  subsequent  to  the  passage  of  the 
statute. 

Pennsylvania  R.  Co.  v.  Price,  96  Pa.  256. 

It  may  be  conceded  that  the  carrying  of 
the  United  States  mails  is  a  matter  relat- 
ing to  interstate  commerce,  and  that  the 
regulation  of  it  rests  with  Congress.  It 
is  conceded  that  the  plaintiff  was  in  charge 
of  the  mails  at  the  time  of  his  injury. 
These  admitted  facts  in  no  manner  affect 
the  question. 
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Price  y.  Pennsylvania  R.  Oo.  US  U.  1 
2ia-222,  28  L.  ed.  980,  981,  6  Sup.  a  8^ 
427;  Lake  Shore  &  M.  &  R.  Co.  y.  OM 
173  U.  S.  285,  43  L.  ed.  702, 19  Sap.  CL  8^ 
465. 

Congress  not  having  legislated  on  tti 
particular  subject  until  long  rabseqaa 
to  the  trial  of  this  cause,  the  Peniiiyhiii 
statute  under  consideration  in  no  mam 
violates  the  commercial  clause  of  the  Vi 
eral  Constitution,  or  the  danse  rdsti^  t 
the  establishment  of  post  roads. 

Louisville  &  N.  R.  Co.  y.  Kentn^,  U 
U.  S.  700,  40  L.  ed.  859,  16  Snp.  Ct  Bq 
714;  Peirce  v.  Van  Dusen,  69  T.H  a  n 
24  C.  C.  A.  280,  47  U.  S.  App.  339,  78  F« 
693;  Northern  P.  R.  Co.  y.  Adams,  192  VA 
440,  48  L.  ed.  613,  24  Sup.  Ct  Bcp.  « 
Boering  v.  Chesapeake  Beach  R.  Od.  U 
U.  S.  442,  48  L.  ed.  742,  24  Sup.  Ct  Bq 
515;  Duncan  y.  Maine  C.  R.  Co.  US  Ai 
508;  Sherlock  y.  Ailing,  93  U.  a  99,  23  Lti 
819;  Chicago,  M.  &  St.  P.  R.  Co.  y.  8ohi 
169  U.  S.  133,  42  L.  ed.  688,  18  Sup.  0 
Rep.  289;  17  Am.  &  Eng.  Enc.  Law,  2d  « 
pp.  75,  96;  Smith  y.  Alabama,  124  U.  I 
465,  31  L.  ed.  508,  1  Inters.  Com.  Sep.  M 
8  Sup.  a.  Rep.  564;  Nashville,  C  4  Stl 
R.  Co.  y.  Alabama,  128  U.  S.  96,  38  L. « 
352,  2  Inters.  Com.  Rep.  238,  9  Sup.  G 
Rep.  28;  Hennington  y.  Georgia,  16S  U.  1 
299,  41  L.  ed.  166,  16  Sup.  Ct.  Sep.  IM 
Chicago  &  N.  W.  R.  Oo.  y.  Fuller,  17  Wil 
560,  21  L.  ed.  710;  New  York,  N.  H.  ft  1 
R.  Co.  V.  New  York,  165  U.  S.  628,  41  L. « 
853,  17  Sup.  Ct.  Rep.  418;  Lonisyillt  ft  1 
R.  Co.  V.  Kentucky,  161  U.  S.  6n,  40  Ld 
849,  16  Sup.  a.  Rep.  714;  I^ke  Aon  i 
M.  S.  R.  Co.  V.  Ohio,  173  U.  S.  285,  H  1 
ed.  702,  19  Sup.  a.  Rep.  465;  Sheriock  i 
Ailing.  93  U.  S.  99,  23  L.  ed.  819;  Willli^ 
V.  Omaha  &  St.  L.  R.  Co.  116  Iowa,  Ml 
N.  W.  358;  Illinois  C.  R.  Co.  v.  People,  M 
111.  434.  19  L.R.A.  119,  33  N.  E.  173;  GU 
son  V.  MinnesoU,  166  U.  S.  427,  41  L  d 
1064,  17  Sup.  a.  Rep.  627. 

Long  aquiescence  by  a  state  in  the  A 
forcement  of  a  statute,  and  the  ii|Miti 
enforcement  of  it  by  the  courts  of  tU 
state,  is  a  strong  argument  agsinrt  tk 
unconstitutionality  of  it  when  ati— ptrf  ^ 
be  raised. 

8  Cyo.  Law  &  Proc  p.  737;  17  Am.' 
Eng.  Ene.  Law,  2d  ed.  pp.  77,  738  note. 

An  act  of  the  legislatnre  supported  bf  I 
long  line  of  adjudication,  and  tnsted  IQ 
the  government  as  constitutional,  wiB  Mi 
be  inquired  into. 

Ferris  v.  Coover,  11  Gal.  17S. 

This  statute  has  been  upheld  1^  the  FW 
sylvania  courts. 

Kirby  v.  Pennsylvania  R.  Go.  76  Fk  Mt 
Pennsylvania  R.  Oo.  t.  Price,  M  Fk  Ml 


nn. 


MaBTTM    f*    PlTTSBUBG    &    L^    E.    R.    CO, 


Pl*r  t.  Cora  wall  K  Co.  154  Fa.  473,  26 

f  A  fUttite  wbieh  is  not  v^lalative  of  the 
mmiBflrmtm  Constitution  doe?  not  violate 
pi  ^rro»ne  pro  vk  ion  of  the  1 4tli  Amend  - 
^PQt  to  the  pMleral  Constitution. 
Suu  <sx  rel.  Schwartz  v.  Ferris,  53  Ohio 
L  Wt,  JO  L,R,A-  218,  41  K,  E.  679. 

t  ilftlutea  f^^u  make  the  peciiliiir  elr- 

which  surround  partftrutar  per- 

frouod   for  the  imposition  of  txr- 

Ikbiliiba   or   the   relief   from    certain 

.  Imm  k  Proc  title  "Const.  Law/'  p. 

i  ftMU  mft^  enl&rge  the  liability  of  a 
r  for  the  negligence  of  a  servant  with- 
fifing  hina  of  property  without  due 
\  of  law. 

^  t  Cfc.  Law  k  Proe.  p.  1098  j  LevSck  v. 
,  51  Conn.  461 ;  Misaotm  F,  R.  Co.  v, 
►,  127  U,  S.  gOS,  32  I^  ed.  107,  8  Sup. 

nm. 

Tliij  ftatute  is  clearly  within  the  con- 
jitliiti^iiai  rights  of  the  legislature  of  Penn- 
liitfifiia  or  of  liny  other  fttale  to  enact  lawa 

M9penltc   cqumlly   upon  all  of  a   cer- 
ilit,   ftfid   which    aJ!ect    all    persons 
tg  the  lamc  business  under  the  same 
wNiffinonfi,  atik<^. 

'  ^Ute  f.  Sclilernmer,  43  La,  Ann.  1106, 
[K  LitA.  13S,  S  ^o,  307;  Barbier  v.  Con 
WW  113  U.  S.  27,  28  L.  ed.  923,  5  Sup, 
fi  Rtp.  357 ;  Missouri  P.  R.  Co*  v.  Mackey, 

0  %  a  mA,  wm,  32  L.  ed.  IDS,  100,  S  Sup. 
Cl  ft*p.  IICI;  «  .\m.  A  Eng.  Enc  Law,  2d 
il  py  tTO;  Sinking  Fund  Cases,  §S  U.  S, 
Tl8»  S5  L  ed,  406 1  Powell  v.  Fennaylvania, 
ISr  E  8.  878,  32  L.  ed.  253,  8  Sup.  Ct.  Rep, 
m  1257;  OeTeland,  C.  C  A  St.  L.  R.  Co, 
t.  tetoi.  133  fnd.  513,  18  L,R,A.  729,  33 
I.  E  421;  Sutton  v.  State,  96  Tenn.  696, 
fi  LIA.  589,  36  S.  W.  697;  Lehman  ▼. 
Mi^lTde,  15  Ohio  St.  573;  State  v.  Hogan, 
«  Ohio  St.  202,  S7  L.E.A.  863,  81  Am.  St, 
lEep.  €86.  58  N.  E,  572. 

The  Tery  large  discretion  accorded  to 
ti*iUt*  kgisiatures  and  recognized  iQr  the 
fedenl  courts  may  be  evidenced  by  a  quota - 
t^n  from  a  few  of  the  adjudicated  cases. 

Gundlmg  V.  Chicago,  177    U.  S.   ISS,  44 

1  «d.  lm^  20  Sup.  Ct.  Rep.  633;  Louisville 
4  1  R.  Co.  V,  Kentucky,  161  U.  S.  701,  40 
ItBt  S5»,  16  Sup.  Ct.  Rep.  714;  Holden  v. 
HirfT,  ]m  U.  a  381,  388,  392,  42  L.  ed.  787, 
^^.m,  IS  Sup.  Ct.  Rep,  383. 

It  is  Bot  against  public  policy  to  permit 
Wfjppea*  mes^nger  expressly  to  waive  all 
^t  of  oompensation  arising  from  the  ueg- 
KfQioe    of    the     railroad     company's     em- 

BilUmore  &  O.  S.  W.  R.  Co,  v.  Voigt,  176 
t^  S.  498,  44  L.  ed.  560,  20  Sup.  Ct.  Rep. 
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It  l8  not  contrary  to  public  policy  for  ft 
person  riding  upon  ft  gratuitous  pass  id 
waive  negligence  of  tht  company. 

Northern  R  R,  Co.  v.  Adams,  192  U.  8, 
440,  48  L.  ed.  513,  24  Sup.  Ct.  Rep.  408 1 
Boering  v.  Chesapeake  Bench  R.  Co.  193 
U.  S.  442,  48  L.  ed.  742,  24  Sup.  Ct.  Rep, 
515. 

The  policy  of  including  those  wurkm«n 
who  voluntary  subject  themselves  to  similar 
risks,  in  the  same  rule  of  liability  as  the 
company's  employees  themselves,  and  of  ac- 
cording  to  thr^m  similar  rights,  is  entirely 
consistent  with  the  settled  policy  of  the 
state  of  Pennsylvania  in  nearly  a  century 
of  judicial  history,— to  wit,  a  recognition 
of  the  BoundiiGBa  of  the  policy  which  pre- 
vents a  recovery  by  one  servant  for  the 
personal  neR'ligence  of  another,  even  though 
that  other  be  in  control  and  direction  over 
the  injured  servant. 

New  York,  L.  E.  &  W.  R.  C<3.  v.  Bell, 
U2  Pa.  400,  4  Ati  50-  Duffy  v.  Oliver  Bros* 
131  Pa.  203,  IS  Atl.  872. 

If  we  seek  for  the  reason  of  the  rule  It 
will  bo  found  deep  in  the  common  law. 

Priestly  v.  Fowler,  3  Meea.  4  W.  1 ;  Far* 
well  V.  Boston  &  W.  R.  Corp.  4  Met,  49,  3S 
Am.  Dec.  339. 

It  is  no  new  thing  In  our  common  law  to 
extend  the  principle  of  fellow  servant  to  , 
include  employees  of  third  persons,  who,  hy 
their  work,  are  in  contact  with  the  serv- 
ants of  the  nia?itcr,  who  is  made  defend- 
ant, and  to  deny  liability  to  the  servants 
of  such  third  persons  upon  the  principlp,  not 
that  they  as!$ume  the  risk  of  the  service, 
but  that  the  public  policy  of  the  state  is 
best  subserved  by  a  rule  denying  liability  iu 
such  cases,  and  that  its  tendency  is  to  in- 
duce a  greater  degree  of  vigilance  upon 
the  part  of  aO  operatives  engaged  in  a 
common  work. 

Hark  ins  v.  Standard  Sugar  Refinery,  122 
Mass,  400;  Johnson  v.  Boston,  U8  Mass. 
114. 

This  statute  is  not  invalid  because  it  ap- 
plies only  to  railroad  companieH,  and  is  not 
applicable  to  other  carriers  of  freight  and 
passengers p  such  as  steamship  companies^ 
stage  coaches,  and  carriers  of  marine  freight* 

State  V.  Hogan,  63  Ohio  St.  210.  52  L.R.A. 
863,  81  Am.  St.  Rep.  02fl,  58  N.  E,  .v2; 
Missouri  P.  R.  Co.  v.  Mackey,  127  U,  S.  205, 
32  L.  ed.  107,  8  Sup.  Ct.  Rep.'  1161. 

There  has  been  no  hesitation  by  the  Su- 
preme Court  of  the  United  States  in  uphold- 
ing  legislation  increasing  the  liability  of 
railroad  companies,  and  the  fact  that  such 
legislation  abrogates  the  common  taw  has 
never  been  eonaldered  to  deny  to  railroad 
companies  the  equal  protection  of  the  law. 
The  whole  matter  haa  been  det^med  to  come 
under  the  head  of  police  regulations  com- 
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mitted  wholly  to  the  discretion  of  the  state 
legislature. 

8  Cyc.  Law  &  Proc.  pp.  1078,  1079;  Mis- 
souri P.  R.  Co.  V.  Mackey,  127  U.  S.  205, 
210,  32  L.  ed.  107,  109,  8  Sup.  a.  Rep.  1161 ; 
Chicago,  K.  &  W.  R.  Co.  v.  Pontius,  167  U. 
S.  209,  39  L.  ed.  675,  15  Sup.  a.  Rep.  585. 

If  the  statutes  wiping  out  the  common 
law  and  .increasing  the  liability  of  railroad 
corporations  to  the  exclusion  of  others  did 
not  contravene  this  fundamental  law  of 
the  land,  we  suppose  that  laws  upon  the 
same  subject,  which,  in  the  opinion  of  the 
highest  state  courts,  fairly  tend  to  accom- 
plish the  same  result,  to  wit,  an  increased 
public  safety,  cannot  be  attacked  upon  any 
such  ground,  even  though  the  common-law 
liability  of  such  corporation  be  thereby  di- 
minished. 

Cooley,  Const.  Lim.  5th  ed.  716,  note. 

Mr.  Justice  White,  after  making  the  fore- 
going statement,  delivered  the  opinion  of 
the  court: 

We  quote  the  Pennsylvania  statute  of 
April  4,  1808,  upon  which  the  case  turns: 
[202]  ***Be  it  enacted  by  the  Senate  and  House 
of  Representatives  of  the  Commonwealth 
of  Pennsylvania,  in  Oen?raI  Assembly  met: 
It  is  hereby  enacted  by  the  authority  of  the 
same  that  when  any  [>orson  shall  sustain 
personal  injur}-  or  loss  of  life  while  lawfully 
engaged  or  employe  1  on  or  about  the  roads, 
works,  depots,  and  premises  of  a  railroad 
company,  or  in  or  about  any  train  or  car 
therein  or  thereon,  of  which  company  such 
person  is  not  an  employee,  the  right  of  ac- 
tion and  recovery  in  all  such  eases  against 
the  company  shall  b?  such  only  as  would  ex- 
ist if  such  person  were  an  'employee,  pro- 
vided that  this  section  shall  not  apply  to 
passengers." 

As  the  application  of  the  statute,  if  valid, 
presents  no  Federal  question,  we  are  unccm- 
cerned  with  that  matter,  although  it  may  be 
observed  in  passing  that  it  is  conceded  in 
the  argument  at  bar  that  under  the  settled 
construction  given  to  tae  statute  by  the  su- 
preme court  of  Pennsylvania  the  plaintiff, 
as  a  railway  postal  clerk,  was  not  a  passen- 
ger, and  had  no  greater  rights  in  the  event 
of  being  injured  in  the  course  of  his  em- 
ployment than  would  have  had  an  employee 
of  the  railroad  company. 

Was  the  application  of  the  statute  thus 
construed  to  a  railway  postal  clerk  of  the 
United  States  in  eonllict  with  the  power  of 
Coi);:ress  to  establish  postoMices  and  post 
roads  ? 

In  Price  v.  Pennsylvania  R.  Co.  113  V. 
S.  221,  28  L.  ed.  Osi,  5  Sup.  Ct.  R?p.  427. 
this  (piestion  was  in  effect  foreclose*!  against 
the  plaintiff  in  error.  That  (-ase  was  brou^'ht 
to  this  court  from  a  judgment  of  the  su- 
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preme  court  of  Pennsylyania  (96  Pa.  256), 
holding  that  a  railway  postal  clerk  was  not 
a  passenger  within  the  meaning  of  the  P>iuh 
sylvania  act,  and  hence  had  no  right  to  re-      i 


cover  for  injuries  suffered  by  him  in  < 
quence  of  the  negligence  of  an  employe  of 
the  company.  The  Federal  jground  there  re- 
lied upon  was  substantially  the  one  here  u- 
serted ;  that  is,  the  power  of  the  govemmeDt 
of  the  United  States  to  establish  postofficei 
and  post  roads,  and  the  effect  of  the  legitU- 
tion  of  Congress  and  the  act  of  the  Post- 
masteff  General  in  appointing  mail  elerki 
thereunder.  After  fully  considering  the  inb- 
ject  the  case  *wa8  dismissed  became  bo  iiib-[IH| 
stantial  Federal  ground  was  involved,  the 
court  saying  (113  U.  S.  221,  28  L.  ed.  981, 
5  Sup.  Ct.  Rep.  428) : 

'The  person  thus  to  be  carried  with  the 
mail  matter,  without  extra  charge,  is  oo 
more  a  passenger  because  he  ia  in  charge  of 
the  mail,  nor  because  no  other  compensation 
is  made  for  his  transportation,  than  if  he 
had  no  such  charge;  nor  does  the  fact  that 
he   is    in    the   employment   of  the   United 
States,  and  that  defendant  is  bound,  by  cob- 
tract  with  the  government,  to  carry  hfan, 
affect  the'  question.     It  would  be  just  the 
same  if  the  company  had  contracted  with 
any  other  person  who  had  charge  of  freight 
on  thd  train  to  carry  him  without  additional 
compensation.     The  statutes  of  the  United 
States  which  authorize  this  employment  and 
direct  this  8er\'ice  do  not,  therefore,  make 
the  person  so  engaged  a  passenger,  or  de- 
prive him  of  that  character,  in  construing 
the  Pennsylvania  statute.    Nor  does  it  givt 
to  persons  so  employed  any  right,  as  againit 
the  railroad  company,  which  would  not  be- 
long to  any  other  person  in  a  similar  em- 
ployment,    by    others    than    the     Unitsd 
States." 

This  brings  us  to  the  second  contention^- 
the  repugnancy  of  the  Pennsylvania  statntt 
to  the  commerce  clause  of  the  ConsUtntioii 
It  is  apparent  from  the  decision  in  the  Prict 
Cas?,  just  previously  referred  to,  thmt  in  de- 
ciding that  question  we  must  detennine  the 
application  of  the  statute  to  the  plaintiff 
in  error,  wholly  irrespective  of  the  fact  that 
at  the  time  he  was  injured  he  was  a  rallwaj 
postal  clerk.  In  othzr  words,  the  validity  or 
invalidity  of  the  statute  is  to  be  adjodgiA 
precisely  as  if  the  plaintiff  was,  at  the 
of  the  injury,  serving  for  hire  In. the 
ployniont  of  a  private  individual  or 
ration. 

rnder  the  circumstances  we  have  stated. 
the  case  of  Pennsylvania  R.  Co.  v.  HugheSi 
li)l  U.  S.  477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep. 
132.  clearly  establishes  the  unsoundness  of 
the  contention  that  the  Pennsylvania  stat- 
ute in  (pi est  ion  was  void  b?icause  in  conflict 
with  the  comnerco  clauM.    In  that   -a^  a 
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ton  WM  i^ippf^  frotn  a  |>oint  ttj  the  state 
»!  Xt*   Vork    to  31   poifif   in  tbe   state  of 
Pftij^'lTtmiT   und^r  a  InU  ol  1  ailing  which 
N)^t«d  thf  right  of  •r^NKiTcry  to  not  exceedi- 
ng ttOt)  fur  tiny  injury  whifh  might  be  oc- 
nMncd  to  the  animal  during  the  tranait. 
n#  ht>f*i^    wst^  htirt    ijvithin    the   itate  of 
PeauuUviTiJft  through   thp   negligenee  of  a 
^oaafifting  carrier.     In  the  court b  of  Femi' 
•finiiift,  ipplying  the  Pcmiiaylvanift  doctrine 
vlieh  denifiB  the  right  of  a  common  earner 
to  lialt  Iti  Imbilitj   for  injuries  rei^ulting 
fam  Mi^Hg^nee,  a  recovery  was  hm\  in  the 
warn  of  110,000,  the  value  of  the  aotmah 
CNi  irrit  of  «TTor  from  this  court  the  judg- 
mmi  <if  the  supreme  court  of  PennsTlvania 
WM  aiTirmed^  it    beiii*j   held  that,  at    least, 
tn  thf  Absmce  of  legislation  by  Congress'  on 
tM«  iuhjdct,  th?  effect  of  the  rouuneree  clause 
ol  t^»  OoQstitutian  waa  not  to  deprive  the 
•lite  of  Ptennaylvanla  of  authority  to  legis- 
)kt«  it  t&  Ihoae  within  iti  jurisdiction  eon- 
lie    JiabiJity   of    conimon   carrier*^ 
I  tuch  leglslntion  mighty  to  aotne  ex- 
teat,  indtrectlj  affect  interstate  commercp. 
Bi*  raliug  in  the  Hugh^  C^se  in  effect  Imt 
rat«nited  the  principle  adopted  and  applied 
m  tlucago,  M.  A  St.  R  IL  Co.  v.  Solan,  im 
IS  133,  42  L.  cd.  68S,  18  Sup.  Ct.  Rep.  2Sy, 
wbtfe  in  Iowa  ttatut^  forbidding  a  common 
tyrier  from  contraeting   to   exempt    itielf 
'  trum  Liahitlty  was  sustained  ns  to  a  person 
vbo  via  injured  during  an  interstate  trans- 
portatSoit 
Tbt  content  ton  that  because,  in  the  cases 
I  tOp  th^  operation  of  the  state  laws 
i  sustained  wa$  to  augment  the 
liability  of  a  carrier,  therefore  the  rulings 

|«t  iaapposit^  here,  where  the  con3?qnence 
of  iht  ipplieatton  of  the  state  statute  may 
be  U^  l«ssen  the  carrier's  liability;  rests  upon 
1  ^tftiiiftioo  irlthout  a  diffcrenee.  The  re- 
•alt  of  the  previous  rulings  waa  to  recognize, 
is  lb  absence  of  action  by  Congress,  the 
power  of  the  states  to  legislate,  and  of 
evoim  this  power  involved  th^  authority  to 
r«plite  as  the  state  might  deem  best  for 
tk  public  good,  without  reference  to  wheth- 
er tile  effect  of  the  legislation  might  be  to 
liiiit  or  broaden  the  responsibility  of  the 
arrier.  In  other  wordSj  the  assertion  of 
Fed«ml  right  is  disposed  of  when  we  deter- 
ittiai  ihn  question  of  power,  and  doing  so 
A>«  not  involve  considering  the  wisdom 
lK]'witii  which  tlic  lawful  power  may  ha\c 
^*eo  1113 rkr  stated  conditions,  exerted. 

I  And  the  views  previously  stated  are  ade- 
quate to  dispose  of  the  assertion  thai  the 
P'ean^lTjiijia  statute  is  void  for  repugnancy 
^  tlJe  14th  Amendment.  If  it  be  concedi?d, 
•i  c«iitand*d,  that  the  plaiotiff  in  error  could 
^Ti  recovered  but  for  the  statute,  it  does 
-  **  fallow  that  the  legislature  of  Pennsyb 
I     nnii,  in  preventing  a  r^overy,  took  awav 


a  vested  right  or  a  right  of  property.  A* 
the  accident  from  which  the  cause  of  action 
Is  asserted  to  have  arisf^n  occurred  long  aft- 
er the  passage  of  the  statute,  it  is  dilTu  nil 
to  grasp  the  contention  that  the  statute  de- 
prived the  plaintiff  in  error  of  the  rights  just 
stated.  Sueb  a  contention,  in  reason,  must 
rest  upon  tjie  proposition  that  the  state  of 
Pennsylvania  was  without  power  to  b*gis* 
late  on  the  Bubjec't,-^a  proposition  which  w« 
have  adversely  disposed  of.  This  must  be, 
since  it  tvould  clearly  follow,  if  the  »rguntenl 
relied  upon  were  maintained,  that  the  state 
would  he  witholit  power  on  the  subject.  For 
it  cannot  be  said  that  the  state  had  author- 
ity in  the  premises  if  that  authority  did  not 
even  extend  to  prescribing  a  rul^  whien 
would  be  applicable  to  conditions  wholly 
arifiing  in  the  future. 

The  contention  that  because  pialntiff  m 
error,  as  a  citl^^en  of  the  United  States,  had 
a  eonstitutional  right  to  travel  from  one 
state  to  another,  he  was  entitJed,  as  the  re- 
sult of  an  a  (T  id  cut  happening  in  PeoTisyb 
vaniftj  to  a  tause  of  action  not  allowed  by 
the  laws  of  that  state,  is  in  a  different  form 
to  reiterate  that  the  Pennsylvaaia  statute 
was  repugnant  to  the  commerce  elause  of 
the  Constitution  of  the  United  States.  Con- 
ceding, if  the  aecident  had  happened  in  Ohio, 
there  would  have  been  a  right  to  recover, 
that  fact  did  not  deprive  the  state  of  Penn- 
sylvania of  its  authority  to  le^H^late  sr>  as 
to  affeet  persons  and  things  within  its  bor- 
ders. The  commerce  clause  not  being  con- 
trolling in  the  absence  of  legislatlou  by 
Congress,  it  follows,  of  necessity,  that  the 
plaintiff  in  error,  as  an  incident  of  his  right 
to  travel  from  state  to  state,  did  not  pos- 
sess the  privilege,  as  to  an  accident  happen- 
ing in  Pennsylvania,  to  exert  a  cause  *of  ac[20<*] 
tion  not  given  by  the  laws  of  that  state, 
and  had  no  immunity  exempting  bim  from 
the  control  of  the  state  legislation. 

The  proposition  that  the  statiri:e  denir^ 
to  the  plaintiff  in  error  the  equal  protection 
of  the  laws  because  it  "capriciously,  arbi- 
trarily, and  unnaturally/*  by  the  class  idea- 
tion made,  deprived  railway  mail  clerks  of 
the  rights  of  passengers,  wHich  they  might 
have  enjoyed  if  the  statute  had  not  been  en- 
acted, is  without  merit.  The  classifieation 
made  by  the  statute  does  not  alone  etnbraco 
railway  mail  clerks,  but  places  in  a  cla-^s  by 
themselves  such  clerks  and  others  whose  em- 
ployment in  and  about  a  railroad  eubjeets 
them  to  greater  p^ril  than  passengers  in 
the  strictest  sense.  This  general  difference 
renders  it  imposible  in  reason  to  say,  with- 
in the  meaning  of  the  Uth  Amendment*  that 
the  legislature  of  Pennsylvaniaf  in  classify- 
ing passengers  in  the  strict  sense  in  one 
class  and  those  who  are  subject  to  greater 
risks,  including  railway  mail  clerks,  in  an- 
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other,  acted  so  arbitrarily  as  to  violate  the 
«qual  protection  clause  of  the  14th  Amend- 
ment. 
Judgment  affirmed. 


NATIONAL  LIVE  STOCK  BANK  OP  CHI- 
CAGO, ILLINOIS,  Plflf.  in  Err., 

V. 

FIRST  NATIONAL  BANK  OF  GENESEO, 
ILLINOIS. 

(See  S.  C.  Reporter's  ed.  29&-310.) 


Appeal — distinction  between  appeal  and  writ 
of  error. 

1.  Writ  of  error  is  the  proper  method  of 
reviewing  a  judgment  of  the  supreme  court 
of  the  territory  of  Oklahoma,  affirming  a 
judgment  of  the  court  below  in  an  action  of 
replevin  tried  by  the  court  upon  waiver  of 
a  jury. 

Error — ^to  territorial  supreme  court — state- 
ment of  facts. 

2.  There  is  a  finding  of  facts  upon 
which  a  review  can  be  had  in  the  Supreme 
Court  of  the  United  States  by  writ  of  error 
to  the  Oklahoma  supreme  court,  where  the 
latter  court  states  in  its  opinion  that  on  a 
prior  appeal  it  had  made  '^a  full  statement 
and  findings  of  facts,"  and  had  enunciated 
the  law  as  applied  thereto,  and  that  finding 
the  record  the  same  as  stated  in  its  former 
opinion,  and  being  satisfied  with  the  law  as 
tlkerein  declared,  no  new  question  being 
raised,  the  judgment  of  the  trial  court  is  af- 
firmed. 

Chattel  mortgage — assignment — record. 

3.  The  provision  for  recording  the  satis- 
faction of  a  chattel  mortgage  by  the  mort- 
gagee, his  assigns  or  personal  representative, 
which  is  made  by  Kan.  Geii.  Stat.  1901,  § 
4251,  ^  3G,  does  not  make  it  necessary  to 
record  or  file  the  assignment  of  a  chattel 
mortgage  in  order  to  protect  the  assignee. 
Chattel  mortgage — assignment — ^record. 

4.  The  failure  of  the  Kansas  laws  to 
prohibit  the  recording  of  the  assignment  of 
A  chattel  mortgage  given  to  secure  a  nego- 
tiable note  does  not  make  such  action  neces- 
sary in  order  to  protect  the  assignee,  but, 
in  order  to  compel  such  action,  there  must 
be  a  law  which  provides  for  such  record, 
either  in  express  terms  or  by  plain  and 
necessary  implication. 

[No.  33.] 

Argued  October  17,   18,  1906.     Decided  De- 
cember 3,  1906. 


Note. — On  distinction  between  appeal 
and  writ  of  error — see  note  to  Miners*  Bank 
v.  Iowa,  13  L.  ed.  U.  S.  867. 

As  to  review  by  the  United  States  Su- 
preme   Court    of    territorial    decisions — see 
note  to  Miners'  Bank  v.  Iowa,  13  L.  ed.  U. 
8.  867. 
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IN  ERROR  to  the  Supreme  Oomt  of  tti 
Territory  of  Oklahoma  to  reriew  a  jiid|. 
ment  which,  on  a  second  appeal,  affirmed  a 
judgment  of  the  District  Court  of  Woodwirl 
County,  in  that  territory,  in  favor  of  defend- 
ant in  an  action  of  replevin.    Affirmed. 

See  same  case  below,  15  OUa.  194,  79  Flu. 
1134,  on  former  appeal,  13  Okla.  719,  71 
Pac.  130. 

Statement  by  Mr.  Justice  Peckhan: 

This  is  an  action  of  replevin,  brought  by 
the  plaintiff  in  error  against  the  defendiit 
in  error,  in  the  district  court  of  Woodwud 
county,  in  the  then  territory  of  OklaboBi, 
to  recover  possession  of  certain  cattle,  onei 
belonging  to  one  W.  B.  Grimes,  and  by  kia 
mortgaged.  The  trial  resultea  in  a  jndgncBl 
for  the  defendant,  which  was  affirmed  by 
the  supreme  court  of  the  territory,  and  tlii 
plaintiff  has  brought  the  case  here  by  writ 
of  error. 

The  action  has  been  twice  tried.  The  fink 
trial  ended  in  a  judgment  for  the  plamtift 
Upon  appeal  to  the  supreme  court  of  the 
territory  it  was  reversed  and  the  case  it- 
manded,  and  a  second  trial  had,  resultiig 
in  the  judgment  for  defendant  now  under 
review.  Upon  the  second  appeal  to  the  n-  < 
preme  court  of  the  territory  a  brief  opiaioi 
was  given,  in  which  it  was  stated  that  npoi 
appeal  from  the  first  judgment  the  court  bad 
^'promulgated  an  opinion,  in  which  it  made 
a  full  statement  and  findings  of  facts  and 
enunciated  the  law  as  applied  thereto,  re- 
versed the  judgment  of  the  lower  court,  aid 
remanded  the  case,  directing  a  new  trial 
13  Okla.  710,  76  Pac.  130."  The  court  al» 
stated  in  its  opinion  on  the  second  spp^l 
that  it  had  been  agreed  upon  between  the 
parties  in  the  trial  court  that  a  jury  abooM 
be  waived  and  the  case  submitted  on  the 
record  as  made  *on  the  first  trial,  and  thatfttl 
"no  new  question  is  raised  on  this  appeal 
The  record  is  the  same  as  stated  in  osr 
former  opinion,  and  we  are  fully  satiiM 
with  the  law  as  therein  declared.  The  jii4l* 
ment  of  the  lower  court  is  hereby  afBrmed 
at  the  cost  of  the  appellant."  [(Okla.)  79 
Pac.  1134.]  • 

The  following  facts  were  found  by  thi 
supreme  court  on  the  first  appeal,  and  w«f 
adopted  by  it  as  the  facts  for  review  oa  thi 
second  appeal: 

One  W.  B.  Grimes,  who  at  the  time  «ai 
a  resident  of  Clark  county,  in  Kanssa  en- 
cuted  at  that  place,  on  the  27th  day  oi 
June,  1900,  and  delivered  to  Siegel-Saidva 
Live  Stock  Commission  Company,  his  liCO- 
tiable  promissory  note  for  $11,111  A  ^ 
November  1,  1900,  with  interest  from  nati- 
rity  at  the  rate  of  8  per  cent  per  annum.  Te 
secure  the  payment  of  this  note  he  exeeoted 
and  delivered   a  chattel   mortgage  to  tht 


W  of  tiie  note  on  526  cattle  then  in  the 
(tj«  and  the  mortgage  was  duly  filed  in 
office  of  the  re^ster  of  deeds  of  Clark 
iiy  oo  Jtily  12,  U>00,  The  note  was 
I  indoived  and  delivered  by  the  pa^ree  to 
Gepeteo  Eank^  the  defendant  in  error. 
OM  aot  sppe&r  that  there  waa  any  aep- 
•  Miign^Dient  of  the  mortgcige.  No  tec- 
of  may  assignment  was  ever  made  m 
register**  office  of  Clark  coumty,  Kan- 
0»  the  24th  day  of  November,  Wm,  al- 
t$h  the  Siegel -Sanders  Company  bad  al- 
ly ml4  aod  delivered  the  note  for  $11,- 
S3  to  the  Gen€^deo  Bank,  the  defendant  tn 
€,  yet*  notwithMtanding  sueh  sale^  the 
rident  of  that  company,  Frank  Siege  1, 
hfftti  any  authority,  filed  in  the  oMce  of 
Pegwler  of  deeds  a  pretended  reJeaae  of 
'  nottgage,  in  whieb  payment  of  the 
wdeht  waa  acknowledged, 
la  the  25th  day  of  February,  lfM31,  the 
mga  Ckltle  Loan  Compaoy  eauaod  its 
nt  lo  esamine  the  recHsrds  of  Clark  eoun* 
ti  to  chattel  mortgagea  against  Grimes, 
I  apoQ  this  examination  he  found  the 
flfd  «]«ar^  except  as  to  a  mortgage  exe- 
fd  hy  OHines  t«  the  Siegel- Sanders  Live 
tek  Compftjiy.  October  24,  1900,  and  by 
tMiped  to  the  *  Chicago  Cattle  Loan  Com* 
II V,  ind  Tru^  oo  reported  to  the  laat- 
»td  comp^iny. 

&8  April  17,  mOl,  Grimes  executed  two 
l»r  aot««  to  the  Siege  J  Sand  era  Company 
r  t!jSH,7(i  eachf  due  October  27,  1901. 
iMftdti  wett  probably  renewals  of  notes 
ifieoBly  gir«'n.  To  secure  the  payment  of 
He  two  notes  Grtniea  at  tbe  aaine  timo 
s&ted  and  delivered  a  chattel  mortgage 
Uie  Siegel  Sanders  Company  on  the  cat- 
i  h  question  and  other  cattle.  The  two. 
itei  thus  given  were  then  aold  by  that 
•iwiy  to  tbe  plaintiff  in  error  for  the 
iNiLOt  named  in  the  notes,  and  the  plain- 
If  Wbcved  at  the  time  it  bought  these 
Ji«i  that  the  mortgage  aecuring  them  waa 
le  first  lien  on  the  cattle,  and  it  secured 
!i«  uifermation  through  ita  agent,  who 
Sioiiilty  examined  the  record* 
ti  if  further  stated  in  the  finding  that 
i«re  Trta  practically  ao  dispute  ai  to  the 
^At  and  that  the  trial  court  expressly 
^d  tliat  both  parties  to  this  action  acted 
>  good  fsith. 

'Hkt  rekaae  of  the  firat  mortgage,  signed 
nl»*  pr^ident  of  tbe  Live  Sto<}k  Coni^ 
-mm  Company  and  filed  in  the  office  of 
^  register  of  deeds*  aa  above  stated^  on 
Wemljer  24,  1^00,  waa  not  acknowledged. 
After  the  execution  of  these  various  in- 
iliiDeijt*,  and  between  tbe  2§th  of  April 
d  the  Ist  of  May,  1901,  without  tbe 
WW  ledge  or  consent  of  either  of  the  banks, 
rliei  to  this  suit.  Grimes,  tbe  original 
lif  of  the  cattle,  moved  them  frt^m  the 
3  U.  8.  U.  S.,  Book  51. 


state  of  KAusa^  to  the  county  of  Wood  ward^ 
in  the  territory  of  Uklahoma,  at  which  lat- 
ter place,  between  tbe  19th  and  20th  of 
Maj,  1901j  they  were  seized  and  taken  (los- 
session  of  by  the  Geneaeo  Bank,  the  de- 
fendant. The  plaint ifi",  within  one  jenr  from 
the  filing  of  the  first  mortgage,  dated  JuneT 
27.  I  TOO,  in  the  office  of  the  register  of 
deeda  of  Clark  county,  Kansas,  commeDced 
this  suit  in  replevin  in  the  district  court  of 
Woodward  county,  Oklabonm,  to  recover 
possession  of  tbe  cattle,  claiming  under  the 
mortgage  which  waa  executed  and  delivered 
to  the  Siegel- Sanders  Company  on  April  17, 
1901 J  and  by  it  aold  to  plaintiff;  while  the 
^defendant  claimed  under  the  mortgage  datNd[300] 
June  27,  1900,  a  pretended  release  of  which 
had  been  filed  as  already  stated,  but  after 
tbe  assignment  to  defendant. 

Upon  the^e  facts,  at  found  by  the  au- 
preme  court  of  Oklahoma^  judgment  was 
rendered  for  the  defendant  in  error.  | 

Mr.  SUas  H.  Strawn  argued  the  cause,  and, 
with  Messrs,  Frederick  S.  Winston,  John 
Barton  Payne*  Ralph  M.  Shaw,  Blackburn 
Esterline,  and  Earle  W.  Evans,  filed  a  brief 
for  plainti/T  in  errors 

The  failure  of  the  Geneseo  bank  to  take 
and  record  an  asaignment  of  the  elm  ltd 
mortgage  left  it  within  the  power  of  the 
com  mission  company  to  release  the  same  of 
record.  The  Geneseo  bank  should  abide  by 
the  conacquenees  of  its  negligence,  and  %\\&- 
tain  tbe  loss;  as  it  ia  the  law  that  when 
one  of  two  innocent  parties  must  suiTer, 
the  loss  should  be  borne  by  him  through 
whoae  negligence  it  waa  brought  about. 

Lewis  V.  Eirkj  28  Kan.  497,  42  Am.  Rep. 
173;  Thomas  v.  Reynolds,  29  Kan.  304 1 
Parkhur.^t  v.  First  Nat.  Bank,  53  Kan.  136, 
35  Pac.  1116 1  Williams  v.  Jackson,  107  U, 
S.  478,  27  L.  ed.  529,  2  Sup.  Ct.  Rep.  814; 
Swasey  v.  Emerson,  IBS  Mass.  118,  60  Am. 
St.  Rep.  3fl8,  4e  K.  E.  426;  Ogle  v.  Turpin, 
102  IIL  148;  Mann  v.  Jummel,  183  111.  523, 
m  N.  E.  10;  Lennartz  v.  Quilty,  191  111.  174 
85  Am.  St.  Rep.  2m,  60  N.  E.  013;  Bowling 
V.  Cook,  39  Iowa,  200:  Rand  v.  Barrett,  06 
Iowa,  731,  24  N.  W.  530;  Jeuks  v.  Shaw, 
99  Iowa,  604,  61  Am.  St,  Rep.  256,  68  N.  W. 
900;  Purdy  v.  Huntington,  42  N.  Y,  339, 
1  Am.  Rep.  532;  Van  Keuren  v.  Corkina,  fi6 
N.  Y.  79;  Clark  v.  Mackin,  95  N.  Y.  345; 
Porter  v.  Ourada,  51  Neb,  510,  71  K.  W, 
52;  Connecticut  Mut.  L-  Ins.  C<i.  v.  Talbot, 
113  Ind.  373,  3  Am.  St.  Rep.  fi55,  14  N.  E. 
588;  Baugher  v.  Woollen,  147  Tnd.  3nS,  46 
N.  E.  94;  Ay  era  v.  Hays,  60  Ind,  455;  Mor- 
ris V,  Bcechcr,  1  N.  D-  130,  45  N.  W.  696; 
Pickford  V.  Peebles,  7  S.  D.  160,  63  N.  W, 
779;  Trenton  Bkg.  Co.  v,  WoodrufT.  2  N.  J.  Eq. 
117:  Ferguson  v.  Glatisford,  68  Mich.  36, 
35  N.  W.  820;  Jones,  Mortg,  fj  481,  791, 
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820;  Cobbey,  Chat.  Mortg.  §  648;  Townsend 
V.  Little,  109  U.  S.  604,  27  L.  ed.  1012,  3 
Sup.  Ct.  Rep.  357. 

The  execution,  filing,  and  recording  of  the 
release  of  the  chattel  mortgage  by  the  com- 
mission company,  in  whom  the  record  title 
to  the  cattle  stood,  was  a  notice  to  all  the 
world  that  the  debt  secured  by  the  mort- 
gage had  been  paid,  and  that  the  cattle 
were  cleared  of  the  lien. 

Carpenter  y.  Longan,  16  Wall.  271,  21  L. 
ed.  313;  Pierce  y.  Faunce,  47  Me.  513; 
Dnimm-Flato  Commission  Co.  ▼.  Barnard, 
66  Kan.  568,  72  Pac.  257. 

The  case  is  properly  here  by  writ  of  error. 

Comstock  y.  ^leton,  196  U.  S.  99,  49 
L.  ed.  402,  26  Sup.  Ct.  Rep.  210;  Oklahoma 
City  y.  McMaster,  196  U.  S.  629,  49  L.  ed. 
587,  26  Sup.  Ct.  Rep.  324;  Guss  y.  Nelson, 
200  U.  S.  298,  50  L.  ed.  489,  26  Sup.  a. 
Bep.  26a 

Agreed  facts  haye  the  same  force  and  ef- 
fect as  a  special  finding  of  facts. 

Louisiana  Mut.  Ins.  Co.  v.  Tweed,  7  Wall. 
44,  19  L.  ed.  65;  Wayne  County  y.  Kenni- 
oott,  103  U.  S.  554,  26  L.  ed.  486;  Lehnen 
y.  Dickson,  148  U.  S.  71,  37  L.  ed.  373,  13 
Sup.  Ct.  Rep.  481;  Wilson  v.  Merchants' 
Loan  &  T.  Co.  183  U.  S.  121,  46  L.  ed. 
118,  22  Sup.  Ct.  Rep.  55;  Guss  v.  Nelson, 
supra. 

Mr.  James  S.  Botsford  argued  the  cause, 
and,  with  Messrs.  B.  F.  Deatherage  and 
Odus  G.  Young,  filed  briefs  for  defendant  in 
error : 

This  case  should  haye  been  brought  to  this 
eourt  by  appeal,  and  not  by  writ  of  error, 
and  the  writ  of  error  should  be  dismissed. 

Stringfellow  v.  Cain,  99  U.  S.  610,  612- 
614,  25  L.  ed.  421-423;  Davis  v.  Fredericks, 
104  U.  S.  618,  619,  26  L.  ed.  849;  Neslin  v. 
Wells,  F.  &  Co.  104  U.  S.  428,  26  L.  ed.  802; 
Heclit  V.  Boughton,  105  U.  S.  235,  26  L.  ed. 
1018:  United  States  v.  Union  P.  R.  Co.  105 
U.  S.  263,  26  L.  ed.  1021;  Gray  y.  Howe, 
108  U.  S,  12,  27  L.  ed.  634,  1  Sup.  Ct.  Rep. 
136;  Story  v.  Black,  119  U.  S.  235,  30  L. 
ed.  341.  7  Sup.  Ct.  Rep.  176;  Idaho  &  0. 
Land  Improv.  Co.  v.  Bradbury,  132  U.  S. 
509,  513,  33  L.  ed.  433.  436,' 10  Sup.  Ct. 
Rep.  177:  (iregory  Consol.  Min.  Co.  v.  Starr, 
141  U.  S.  222,  35 *L.  ed.  715,  11  Sup.  Ct.  Rep. 
914;  San  Pedro  &  C.  D.  A.  Co.  v.  United 
States.  146  U.  S.  130,  36  L.  ed.  914,  13  Sup. 
Ct.  Rep.  94;  Mammoth  Min.  Co.  v.  Salt 
Lake  Foundry  &  Mach.  Co.  151  U.  S.  447, 
.^8  L.  tnl.  229,  14  Sup.  a.  Rep.  384;  Bonni- 
nold  V.  Price,  154  U.  S.  672,  Appx.  and  26  L. 
od.  1022.  14  Sup.  a.  Rep.  1194;  Haws  y. 
Victoria  Copper  Min.  Co.  160  U.  S.  303,  40 
L.  ed.  436,  16  Sup.  Ct.  Rep.  282:  Grayson 
V.  Lynch,  163  U.  S.  468,  41  L.  ed.  230,  16 
Sup.  a.  Rep.  1064;  Young  y.  Amy,  171  U. 
S.  179,  43  L.  ed.  127,  18  Sup.  a.  Rep.  802; 
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Marshall  v.  Burtis,  172  U.  8.  630,  43 
ed.  579,  19  Sup.  Ct.  Rep.  290;  Colm  T.  IM 
174  U.  S.  539.  43  L.  ed.  1077,  19  Sup.  < 
Rep.  802. 

Even  if  this  case  were  here  on  appeal : 
stead  of  by  writ  of  error,  this  eoort  ia  wH 
out  jurisdiction  to  consider  the  case,  becai 
there  is  no  finding  of  facta  in  tlie  natvre 
a  special  verdict  by  either  the  supreme  eoi 
of  Oklahoma  or  the  diatriot  eourt  of  Wo( 
ward  county,  Oklahoma.  Thia  k  neoesM 
to  give  this  court  juriadietion.  Tlie  ttai 
ment  of  facts  in  the  opinion  of  the  Ok 
homa  supreme  court  on  the  first  heari 
does  not  constitute  a  finding  of  facta  in  t 
nature  of  a  special  verdict. 

Dickinson  v.  Planters'  Bank,  16  Wall.  & 
252-256,  21  L.  ed.  278,  279;  Lahnea  ▼.  Di< 
son,  148  U.  S.  78,  37  L.  ed.  375,  13  Sup.  < 
Rep.  481 ;  Saltonstall  y.  Birtwdl,  160  U. 
417,  37  L.  ed.  1128,  14  Sup.  Ct.  Bep.  U 
Stone  v.  United  States,  164  U.  S.  380,  41 
ed.  477,  17  Sup.  a.  Rep.  71;  Kentucl 
Life  &  Acci.  Ins.  Co.  v.  Hamilton,  11  C 
A.  42,  22  U.  S.  App.  386,  648,  63  Fed.  » 
Minchen  v.  Hart,  18  C.  C.  A.  670,  38  U. 
App.  534,  72  Fed.  294;  National  Kam 
Acci.  Asso.  V.  Sparks.  28  C.  C.  A.  399,  49  I 
S.  App.  681,  83  Fed.  225:  Mutual  Rewrf 
Fund  Life  Asso.  v.  DuBois,  29  C.  C.  A  35i 
56  U.  S.  App.  586.  85  Fed.  586. 

On  the  facts  shown  by  the  record  in  tU 
case  and  recited  in  our  statement  of  ficti 
the  Chicago  bank  was  not  a  sulMequent  pu 
chaser  bona  fide,  for  value,  without  notia 
of  its  notes  and  mortgages. 

1  Enc  PI.  &  Pr.  p.  880:  Boone  v.  Chfl« 
10  Pet.  177,  211,  9  L.  ed.  388,  400:  2  PM 
Eq.  Jur.  2d  ed.  SS  784.  785;  Holdsvoft 
V.  Shannon,  113  Mo.  508.  35  Am.  St.  Rr| 
719,  21  S.  W.  85;  Connecticut  Mut.  L  Iii 
Co.  V.  Smith,  117  Mo.  261,  38  Am.  St.  Bq 
656,  22  S.  W.  623. 

It  is  conceded  that  the  Geneseo  bank  hs 
no  actual  knowledge  of  the  filing  of  tfc 
release  or  of  the  filing  of  the  mortgage  ladi 
which  the  Chicago  bank  claims.  Thst  n 
lease  and  the  mortgage  of  the  Chicago  bti 
were  filed  and  recorded  months  after  tk 
filing  and  recording  of  the  mortgage  of  tl 
Geneseo  bank.  It  ia  well  settled  thst 
prior  mortgagee  !■  not  affected  wHh  M 
struct ive  notice  of  any  instrument  made  ai 
filed  by  his  mortgagor  subeequent  to  the  I 
ing  of  his  mortgage. 

Tydings  v.  Pitdier,  82  Mo.  379;  Meiv 
Meier,  106  Mo.  433,  16  8.  W.  223;  ScM 
derfer  v.  Kemp,  83  Mo.  582;  Ford  v.  Cnii 
Church  Soc.  120  Mo.  616,  23  LF  A  U 
41  Am.  St.  Rep.  711,  26  &  W.  3M;  2  JoM 
Mortg.    §  1624. 

The  general  principle  applicable  to  t 
registry  laws  of  the  different  etatea  up 
the  point  of  notice  ia  that  the  registcfi 
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of  ijwtnimentu  i«  notice  to  subsequent  pur- 
«hiMn  and  pncumbra-ncerB  only.  The  fil- 
hi  Ifif  r^cNiri!  of  the  unauthorized  and  void 
ftlfnii*  of  lfi«?  mortgage*  held  by  the  Geneseo 
hast,  iJid  I  he  filing  for  record  of  the  mort- 
gi^  hiM  hj  the  Gbrcago  bank,  were,  there- 
fbn,  oet  notice  to  the  Geneseo  bank»  which 
\M  Vndnr  A  prior  recorded  mortgage, 

Mermjiii  V.  Hunsicker,  85  N.  Y.  43,  39 
im.  Rep.  621 ;  Rowan  v.  Sharps'  Rifle  Mfg. 
Qe^m  Conn.  282:  f;cbraidt  v.  Zahrndt,  148 
M.U1,  47  N.  B,  3:15;  Tapm  v.  Demartini, 
TtM.  3S3,  11  Am.  St.  Rep.  23?8,  19  Pac. 
HI;  Nekon  v,  Boyce,  7  J.  J.  Marsh.  401, 
UknL  Dee.  411 1  Ward  v,  Ct>oke,  17  N,  J. 
Eq.  n\  Shirma  v.  Caig,  7  Cranch,  34,  .^l, 
M  ed.  260,  265;  Central  Tmst  Co,  v.  Con- 
titenUl  Irott  Works,  51  N.  J,  Eq.  605,  40 
ksL  St.  Rep.  539,  28  AtL  595;  Sumnjers  v. 
Booi.  a  Mifii.  77&,  2  Am.  Rep.  653;  Wit- 
etoski  T.  Eberman,  51  Mhs,  841 ;  Georg^e  v. 
Wcid,  9  Allen.  80,  HB  Am.  Dee,  741 ;  Mc- 
Dftojels  y.  Colvin,  16  Vt.  300,  42  Am.  Dec. 
fil2;  SeTmour  v.  D&rraw,  31  Vt.   122. 

WUere  there  is  no  kw  authorizing  the 
klder  of  ft  negotiable  note  secured  by  a 
vdTtgife  to  put  on  the  record  an  assign- 
ueot  i>f  the  mortgage^  the  iiib^equent  re- 
l«ue  of  that  mortjs^e  by  the  originaJ  mort- 
£1^  and  the  subsequent  oonveyanoe  or 
BMrtgag:*  by  the  mortgagor  to  a  third  party 
in  ua« vailing  as  against  the  holder  of  the 
Irai-mftrtgage  note. 

Oftrpenter  v.  Longau,  16  WalL  271,  21  L. 
ti.m*,  Burhana  v.  Huteheson,  2g  Kan.  625, 
37  AiEL  Kep.  274;  Mutual  Ben.  L.  Ina.  Co, 
1  Huntington,  67  Kan,  744,  48  Pac,  19; 
BratiioD  V.  Aablo«k,  2  Kan.  App^  25  5 »  41 
Jfce,  1068;  Swift  v.  Smith,  102  U,  S.  442, 
iS  L  ed,  193;  Cbieago  Ry.  Eqtiipment  Co. 
T.  Merchanta*  Nat.  Bank,  136  U,  S.  233, 
M  L  ed  353,  10  Sup.  Ct.  Rep,  099;  Jones, 
Oh«L  Hortg,  g  662fa)-633;  BIggeritalT  v. 
liwston,  161  Masa.  101,  36  N.  E,  785; 
Wition  V.  Wynaan,  161  Maaa.  96,  36  N.  E. 
M;  Mulcahy  v.  Fenwick,  161  Mass.  164, 
M  N.  E.  6§9;  He  German  t.  Bote!  at,  S7  Mo, 
%  316;  Brooke  v.  Strutbera,  110  Mich. 
«E,  S5  LJIA.  536,  eg  N.  W.  272;  Lee  t. 
Clirit,  19  Mo.  663,  1  S.  W.  142;  Hagerman 
t.  Smton,  91  Mo.  519,  4  S.  W.  73;  Swift 
»*  Baak  of  Waabington,  62  C.  C,  A,  339, 
n*  Fed.  643;  CummingB  v,  Hurd,  49  Mo. 
%.  139;  Walter  v.  Lagan,  63  Kan.  193, 
16  Pac  ^6;  20  Am,  &  Eng.  Enc.  Law,  2d 
*L  pp.  1046,  1046;  Robinson  Female  Semi- 
Urj  f^  Campbell,  60  Kan.  60,  55  Pac  276; 
Btlaureal  v,  Kemper,  9  Mo.  App.  77;  Lake- 
Buir  T  Robardi,  9  Mo.  App.  179 ;  Passump- 
i^Siv.  Bank  v.  Buck,  71  Vt.  190,  44  AtL 
»J;  Parker  y.  Randolph,  5  S.  D.  540,  29  L. 
fi-t  33,  59  K-  W.  722;   Wiiyams  ▼,  Faj- 


singer,  15  S.  C.  171  ;  BIsek  v.  He*no,  50  Fed. 
917;  Brewer  v,  Aikeiflon.  121  Aln.  410,  77 
Am.  St.  Rep.  64,  25  Sn.  992;  Rohi>rts  v.  Hal- 
stead,  9  Pa.  33.  40  Am.  Dec.  541;  Aridersori 
V.  Kreidler,  5fl  Neh.  171,  76  N.  W.  fiSl ; 
Keohane  v.  Smith,  97  BL  156;  Stiger  v. 
Bent*  111  III.  329;  Preston  v,  Morris,  42 
Iowa,  64ft;  ?kfartindale  v.  Burch,  67  Iowa, 
291 »  to  N.  W.  670:  Vandercook  v.  Baker, 
48  Towa,  190;  Goi-don  v.  Mnlhare,  13  Wis. 
22;  Demuth  v.  Old  Town  Bank,  95  Md.  315, 
60  Am.  St,  Rep.  322,  37  Atl.  266;  Lapping 
V,  Dnffy,  47  Ind.  61;  Dixon  v.  Hunter,  57 
Ind,  278;   Reeves  v.   Haye^,  95   Ind.  521. 

Section  4240  of  the  ebattel  mortgage  law 
of  Kansas  (DaMsIor's  Statutes  of  1901,  p. 
8li6)  provides  that  every  holder  of  a  mort- 
gage may  keep  his  mortgage  alive  by  filing 
an  affidavit  duntig  the  last  thirty  days  of 
the  year  following  the  recording  of  hia  mort- 
gage; and  since  tbe  Chicago  bank  took  its 
mortgage  within  the  year,  and  before  the 
time  hod  arrivefi  when  tbe  Ceneseo  bnnk 
could  file  the  atTi^lavit  contemplated  by  that 
provision,  It  follows  that  tbe  CSiieago  J^ank^ 
in  view  of  tbat  st^itute,  is  not  a  Bubser[uent 
purchaser  or  mortgagee  in  good  faith. 

Meech  v.  Patchln,  14  N.  Y,  71 ;  Howard  v. 
First  Nat.  Bank,  44  Kan.  649,  10  L.R.A, 
537,  24  Pac.  983;  Farmers*  &  M.  Bank  v. 
Bank  of  Glen  Elder,  46  Kan.  376.  26  Pae. 
680, 

The  original  mortgagee  in  a  chattel  mort- 
gage^  after  he  indorses  and  transfers  the 
negotiable  note  secured  by  the  mortgage,  has 
no  beneficial  interest  in  the  mortgage,  and 
cannot  maintain  an  action  of  replevin  or 
trover  in  his  own  name,  but  such  actiozi 
must  be  brought  by  the  transferee  of  the  ne- 
gotiable promissory  note  aa  the  real  holder 
and  owner  of  the  note  and  mortgage,  and 
therefore  aa  being  tbe  ^^aasiguee"  within 
the  meaning  of  tbe  Kanaas  chattel  mortgage 
statute. 

Wiseomb  v.  Cubberly,  51  Kan.  580,  33  Pac. 
320;  J.  C.  Bohart  Commission  Co.  v.  Buck- 
ingham, 62  Kan.  65 S,  64  Pae.  027. 

Mr.  Justice  Feckham,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court  I 

The  defendant  in  error,  at  the  outset, 
objects  to  the  jurisdiction  of  this  court  on 
the  gnound  that  tbe  plaintiff  should  have 
brought  tbe  ease  here  by  appenl  instead  of 
by  writ  of  error  J  because  the  case  was  tried 
without  a  jury,  and  therefore  the  writ  of 
error  was  improper.  There  is  nothing  in 
this  objeetion,  as  in  actions  at  law  coming 
from  the  territory  of  Oklahoma  it  has  been 
held  that  the  propter  way  to  review  the  judg- 
ments of  tbe  supreme  court  of  that  terri- 

195 


805-307 


SUPBEMK  OOTTBT  OF  THE  UNITED  STATES. 


Oct. 


tory  was  by  writ  of  error.  Comstock  v. 
Eapleton.  106  U.  S.  99,  49  L.  ed.  402,  25  Sup. 
Ct.  Rep.  210;  Oklahoma  City  v.  McMaster. 
196  U.  S.  529,  49  L.  ed.  587,  25  Sup.  a.  Rep. 
324;  Guss  v.  Nelson,  200  U.  S.  298,  50  L. 
ed.  489,  26  Sup.  Ct.  Rep.  260. 

Further  objection  is  made  that  the  court 
below  found  no  facts  upon  which  a  review 
can  be  had  in  this  court.  The  foregoing 
statement  disposes  of  this  objection  also, 
and  shows  it  to  be  untenable. 

On  the  merits,  the  question  arises  which 
of  these  two  parties  shall  sustain  the  loss 
occasioned  by  the  improper  act  of  the  pres- 
ident of  the  Live  Stock  Commission  Com- 
pany in  signing  this  pretended  release,  and 
acknowledging  the  pn^^ment  of  the  $11,000 
note,  as  above  stated?  The  plaintiff  in  er- 
ror contends  that  the  defendant  bank  should 
bear  the  loss  because  of  its  failure  to  record 
or  file  the  assignment  to  it  of  the  first 
mortgage,  securing  the  $11,000  note.  The 
defendant  opposes  this  view  and  insists  that, 
being  the  holder  and  the  owner  of  the  $11.- 
000  note,  secured  by  a  first  mortgage  duly 
executed  on  the  27th  of  June,  1900,  and 
duly  filed  in  the  register's  office,  it  has  the 
prior  right  to  the  cattle,  and  that  the  stat- 
utes of  Kansas  do  not  require  that  it  should 
file  or  record  the  assignment  to  it  of  the 
note  and  mortgage,  and  its  claim  should 
not  therefore  be  postponed. 
[306]  "The  note  executed  by  Grimes  for  eleven 
thousand  and  soriie  odd  dollars  was  negotia- 
ble, and  the  chattel  mortgage  was  given  at 
that  time  to  secure  the  payment  of  the  note. 
The  indorsement  of  the  note  and  its  delivery 
before  maturity  to  the  defendant  by  the 
payee  of  the  note  transferred  its  ownership 
to  the  defendant  bank.  This  transfer  also 
transferred,  by  operation  of  law,  the  owner- 
ship of  the  mortgage,  which  was  collateral 
to  the  note.  Such  a  mortgage  has  no  sepa- 
rate existence,  and  when  the  note  is  paid 
the  mortgage  expires,  as  it  cannot  survive 
the  debt  which  the  note  represents.  Car|)en- 
ter  V.  Longan,  16  Wall.  271,  21  L.  ed.  313; 
Burhans  v.  llutchcson,  25  Kan.  625,  37  Am. 
Rep.  274;  Mutual  Ben.  L.  Ins.  Co.  v.  Hunt- 
ington, 57  Kan.  744,  48  Pac.  19;  Swift  v. 
Bank  of  Washington,  52  C.  C.  A.  339,  114 
Fed.  643. 

The  mortgage,  therefore,  is  a  prior  lien 
upon  the  cattle,  as  security  for  the  payment 
of  the  note,  unless  defendant  has  lost  it  by 
its  failure  to  record  an  assignment  of  the 
mortgage.  Whether  it  has  or  not  is  to  be 
determined  by  the  law  of  Kansas. 

There  is  no  express  provision  in  the  stat- 
utes of  Kansas  for  the  filing  or  recording  of 
assignments  of  chattel  mortgages.  Para- 
graph .36,  ?5  4251,  General  Statutes  of  Kan- 
sas for  IIKH,  by  Dasslcr,  may  be  found  in 
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the  margin.f  It  is  said  this  statute  l»y  te- 
plication  provides  for  the  recording  of  •■ 
assignment  of  a  chattel  mortgage. 

Assuming  that  the  statute  makes  prori- 
sion  for  such  recording,  it  is  then  argned 
that  it  is  the  duty  of  the  assignee  to  do 
*so,  and  his  failure  takes  away  a  right  of] 
priority  of  lien  which  he  might  otherwise 
have.  This  reasoning  is  not  satisfactory. 
We  cannot  make  the  assumption  that  the 
statute  cited  does  make  provision  for  the 
recording  of  the  assignment,  and  we  fail, 
therefore,  to  find  its  necessity.  That  neeea- 
sity  depends  upon  statute,  and  without 
some  statutory  provision  therefor  the  neces- 
sity does  not  exist.  Uncertain  and  doubtful 
implications  arising  from  portions  of  a  stat- 
ute not  requiring  the  recording  of  an  instm- 
ment  are  not  to  be  regarded  as  fumlshiBg 
a  rule  upon  the  subject.  There  are  statu- 
tory provisions  for  recording  aasignments  of 
real  estate  mortgages  to  be  found  in  the 
Kansas  statutes.  See  paragraph  19,  §  4234. 
and  paragraph  26,  §  4241,  General  Statute* 
of  Kansas  for  1901,  by  Dassler.  Paiagraph 
19,  above,  provides  for  the  acknowledgment 
of  assignments  of  real  estate  mortgages  by 
the  assignor,  and  paragraph  26  pfxyridfli 
that,  on  presentation  of  such  assignmeot 
for  record,  it  shall  be  entered  upon  the  mar- 
gin of  the  record  of  the  mortgage  by  the 
register  of  deeds,  who  is  to  attest  the  same, 
as  therein  provided.  Now,  in  relation  to 
chattel  mortgages  and  the  assignment  there- 
of, there  is  no  such  provision  or  anything 
similar  to  it.  Provision  is  made  for  the 
satisfaction  of  a  chattel  mortgage  when 
paid  by  the  mortgagee,  assignee,  etc.,  bat 
that  does  not  make  it  necessary  to  record  or 
file  the  assignment  of  a  chattel  mortgage  In 
order  to  protect  the  assignee. 

The  supreme  court  of  Kansas  has  held 
that  there  is  no  statute  making  it  necessary 
to  record  an  assignment  of  a  chattel  mort- 


tParagraph  36,  §  4251,  General  Statutes 
of  Kansas  for  1901,  by  Dassler,  provides  as 
follows : 

**When  any  mortgage  of  personal  property 
shall  have  been  fully  paid  or  satisfied.  It 
shall  be  the  duty  of  the  mortgagee,  his  as- 
signee or  personal  representative,  to  enter 
satisfaction  or  cause  satisfaction  thereof  ta 
be  entered  of  record  in  the  same  manner  as 
near  as  may  be,  and  under  the  same  pss- 
alty  for  a  neglect  or  refusal,  as  proTfded  in 
case  of  the  satisfaction  of  mortgages  of  real 
estate.  The  entry  of  satisfaction  ahall  bo 
made  in  the  book  in  which  the  mortgage 
is  entered,  as  hereinbefore  provided;  and 
any  instrument  acknowledging  satisfaction 
shall  not  be  recorded  at  lengtl^  but  shall  bt 
referred  to  unuer  the  head  of  'Remarks*,  and 
tiled  with  the  mortgage  or  copy  thereof,  and 
preserved  therewith  in  the  office  of  the  ri|^ 
ister." 
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fp^  h  oriet  to  protect  the  rights  of  such 
uiipj««,  mud  that  it  need  not  be  ret'orded 
or  iled.  Burba ns  t.  Hutcheaon,  supra; 
Wueomb  t.  Cubberlj,  51  Kan.  580,  33  Put-. 
321);  Mutual  Ben,  L,  Ins.  Oj.  v.  Huntington, 
iQ|ink  tt  m  true  tliat  th^se  ca^es  refer  to 
f£i]  estate  mortgages^  but  the  r^^soning  sus- 
tiiDi  the  statement  a.»  to  fliattel  tnorti^ages. 
Tie  first  of  the  above  cEises  jBurlmns  v. 
Iitebeaon^  holds  that  where  a  mortgage 
iipoa  f«tl  estate  is  given  to  seeure  payment 
^f  «  negotiabfe  note,  and  before  its  ma- 
pM]ti[riif  the  note  *and  mortgage  are  trans- 
'  fmwt  hf  indoTsement  of  the  note  to  a 
boM  Me  bolder,  the  assigiinient,  if  there 
be  i  written  one^  need  not  be  rejcorded.  This 
jj  hdd  even  where  there  was  an  express 
fUtat*  A8  to  the  record  of  iuch  an  assign - 
&«aL  The  statute  was  held  not  to  apply 
t&  ibe  (*»e  of  a  mortgaire  given  as  collateral 
to  «  ne^ttable  notc» 

Th*  second  ease  (Wiaeomb  v.  Cubberly) 
ks  Inference  also  to  a  mortgage  on  real 
otite^  and  mirolv^  much  the  same  prin- 

hi  thje  third  o^se  (Mutual  Ben.  L.  Ins,  Co. 
t,  Httotington)  it  was  again  held  that  after 
the  a£&i|ninrient  and  delivery  by  the  fuijee 
of  1  npgotiahie  promissory  note,  before  m&- 
tmty,  tO|Efether  with  the  mortgage  on  real 
ettAle,  ^ven  as  collateral  seeurity  for  ita 
jnTitietit,  the  original  mortgagee  had  tio 
powfT  to  release  or  discharge  the  lien  of  the 
mortpge.  amd  a  release  made  by  hira  with- 
oat  itjihorit^T*  even  though  the  a»»ignraent 
f   Wis  not  rworded,  would  not  affect  the  rights 

These  cases  would  seem  to  establish  the 
Tuk  b  Kansas  that  it  is  not  necessary  to 
record  ike  assignment  of  a  mortgage  even 
npfin  real  estate,  when  given  to  secure  pay- 
nient  q(  negotiable  notes,  although  there  is 
*  ftfttnte  which,  in  general  terms,  provides 
for  tliff  recording  of  aasigniDents  of  real 
Mtite  mortgages-  Still  stronger,  if  possi- 
ble, ii  the  case  of  a  chattel  mortgage  given 
to  Bwore  the  payment  of  negotiable  notes^ 
wieii  there  is  no  statutory  provision  for 
the  teeofding  of  the  assignment  of  such 
Diort|age.  It  is  probable  that  in  the  large 
mijiirity  of  cases  the  only  evidence  of  an 
•**ipment  of  a  negotiable  note  and  a  chat- 
W  mortgage  given  to  secure  its  payment  is 
ih  tidorsement  of  the  note,  toid  delivery 
thereof  to  the  purchaser.  In  such  a  c^se 
tli«re  would  be  no  assignment  to  record,  and 
there  h  no  provision  in  the  statute  for 
£lm^  1  copy  of  the  note  with  its  indorsc- 
i^tj  together  with  a  statement  that  it  had 
^  deliTered  to  a  third  paxty,  as  the  pur- 
fhwer^r  assignee  thereof. 

^  policy  of  the  state  of  Kansas  seema 
™lto  be  tot  alone  to  *give  to  a  negotiable  prom- 
^TJ  note  aU  the  qualities  that  pertain  to 
W3U.  8. 


commercial  paper,  but  also  to  clothe  mort* 
gages  given  as  collateral  security  for  the 
payment  of  such  notes  with  the  same  fa- 
cility of  transfer  as  the  note  itself,  to  which 
it  is  only  an  incident. 

The  plaintiff,  however,  contends  for  the 
opposite  doctrine,  and  cites,  among  others^ 
Lewis  V.  Kirk,  23  Kan.  497,  42  Am.  Rep.  173, 
as  its  authority.  In  that  case  the  f^uestion 
was  which  should  suflfer,  a  bona  flde  pur- 
chasGr  of  the  real  estate  which  had  been 
mortgaged,  or  the  bona  fidt  purchaser  of  the 
mortgage^  who  had  failed  to  have  his  as- 
signoient  recorded.  The  court  held  in  favor 
of  the  purchaser  of  the  real  estate,  and  dis- 
tinguished Burhans  ,v.  HutcheBon.  supra^ 
though  not  asaummg  to  overrule  it.  The 
mortgage  in  the  Lewis  Case  was  upon  real 
estate,  and  would  not,  therefore,  necessa- 
rily affect  the  ease  of  a  chattel  mortgage, 
where  there  is  no  statute  for  recording  an 
aasignment  of  the  mortgage. 

But  in  Mutual  Ben*  L*  Ins.  Co.  v.  Hunt- 
ington, supra,  the  case  of  Burhans  v.  ?Tutch- 
eson^  supra,  was  cited,  and  the  doctrine 
that  a  bona  fide  holder  of  negotiable  paper, 
transferred  by  him  bj  indorsement  there* 
on  before  maturity,  and  secured  by  a  real 
estate  mortgiige,  need  not  record  the  assign- 
ment of  mortgage,   was  again  approved. 

In  Thomas  v,  Reynolds,  29  Kan*  304,  cited 
by  plaintiff^  it  was  held  that  an  action  to 
recover  the  penalty  provided  for  by  the 
statute  for  refusal  to  enter  satisfaction  of 
a  chattel  mortgage  when  it  had  been  paid 
could  not  be  sustained  against  the  assignee 
of  the  mortgage  without  proof  of  the  as- 
signment of  record,  as  the  purpose  of  the 
statute  was  to  cleax  the  record,  and  there- 
fore the  defaulting  party  must  hove  record 
title  or  his  satisfaction  would  apparently  be 
an  impertinent  interference  by  a  stranger. 
That  action  did  not  riiise  the  question  here- 
in presented,  and  the  court  made  no  refer- 
ence to  the  case  of  Burhans  y*  Hutch eson, 
supra.  It  is  quite  clear  that  it  did  not  in- 
tend to  overrule  that  case.  In  any  event, 
aa  already  mentioned,  the  Burhans  Case  has 
been  approved  in  57  Kan.  744,  4S  Tac.  19, 
*  a  hove  cited*  We  cannot  treat  the  rule  [3 10] 
which  we  have  stated  above  as  having  been 
at  all  shaken  by  the  two  cases  from  28  and 
20  Kansas  ( supra.  | 

The  cotinsel  for  plaintiff  contends  that, 
as-^uming  there  was  no  statute  providing  for 
the  recording  of  an  assignment  of  a  chattel 
mortgage  in  the  state  of  Ktmsas,  yet  there 
was  no  law  of  that  state  which  prohit>ited 
the  Geneseo  Bank  from  recording  its  aa- 
signment.  It  ia  not  necessary  that  there 
should  be  a  law  to  prohibit  the  recording 
of  such  asaignments.  There  must  be  a  law 
which  provides  for  their  record,  either  in  ex- 
press terms  or  by  plain  and  necessary  im- 
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plication  from  the  words  stated.  Where  the 
statute  does  not  so  provide,  it  is  not  neces< 
sary  nor  is  it  the  duty  of  the  assignee  to 
record  or  file  his  assignment.  There  must 
be  some  legal  duty  imposed  upon  the  as- 
signee l)efore  the  necessity  arises  for  the 
recording  of  the  assignment. 

Counsel  have  cited  many  cases  from 
states  other  than  Kansas,  in  which  the 
ri;;hts  of  assignees  of  mortgagees  as  against 
subsequent  mortgages  or  conveyances  have 
been  discussed  and  decided.  In  many  cases 
the  question  has  arisen  in  regard  to  the  re- 
cording of  assignments  of  mortgages  upon 
real  estate,  where  the  states  had  provided 
for  the  recording  of  such  assignments,  and 
where,  in  the  absence  of  such  recording,  the 
assignee  has  failed  in  obtaining  priority  of 
rights  under  his  mortgage,  which  he  wouid 
have  had  if  the  assignment  had  been  re- 
corded. But,  as  the  owner  of  the  cattle 
mentioned  herein  resided  in  Kansas  at  the 
time  the  mortgages  were  given,  and  the 
cattle  were  then  in  that  state,  and  the 
mortgages  were  filed  there,  the  transactions 
are  to  be  judged  of  with  reference  to  the 
law  of  that  state,  and  we  decide  this  ques- 
tion with  reference  to  such  law.  Under  that 
law  the  assignee  of  the  first  mortgage  of 
June.  1900,  has  a  superior  lien  to  the  assignee 
of  the  second  mortgage  of  April.  1901,  al- 
though such  assignee  of  the  first  mortgage 
did  not  have  his  assignment  recorded. 

Judgment  is  aflirmcd. 


311]*MERCAXTILE  TRUST  A  DEPOSIT  COM- 
PANY OF   BALTIMORE,  Appt.. 

V. 

CITY  OF  COLUMBUS,  L.  H.  Cliappell,  May- 
or, et  al. 

(See  S.  C.  Reporter's  ed.  311-323.) 

Courts — ^jurisdiction  ot  Federal  circuit  court 
—case  arising  under  Federal  Constitu- 
tion. 

A  controversy  arising  under  the  Fe<l- 
eral  Const  it  uti»>n.  of  whirh  a  Federal  circuit 
court  has  ori&rinal  jurisdiction  without  re- 
gard to  the  citizenship  of  the  parties,  is  pre- 
sented by  a  bill  which  assorts  that  the  obli- 
gation of  a  contract  for  the  exclusive  priv- 
ilege of  supplying  water  to  a  city  and  its  in- 
habitants is  impaired  by  a  subsiMpient  mu- 
nicipal ordinance  .and  a  legislative  enact- 
ment under  which  the  niunii-ipality  is  pro- 
ceeding to  issue  and  market  its  bonds  for 

Note. — As  to  Federal  questions  as  con- 
ferring jurisdiction  on  United  States  courts 
— see  n»)ter<  i*^  Montana  Ore-Purcliasing  (\». 
V.  Boston  &  M.  C'onsol.  (\)ppcr  i^-  S.  Min.  Co. 
3')  C.  C.  A.  7;  and  Bailev  v.  Mosher,  11  C. 

r.  .V.  ;ii»s. 
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the  purpose  of  constructing  its  own  water- 
works system. 

[No.  50.] 

Argued  October  22,  23,   1906.     Decided  De- 
cember 3,  1906. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  Dis- 
trict of  Georgia  to  review  a  decree  dismiH* 
ing,  for  the  alleged  want  of  jurisdiction,  a 
bill  to  enjoin  a  municipality  from  construct- 
ing its  own  system  of  waterworks.  lU- 
versed  and  remanded  for  further  procfed- 
ings. 

See  same  case  below  on  motion  for  tem- 
porary injunction,  130  Fed.  180. 

Statement  by  Mr.  Justice  Peckham: 

The  appellant  filed  its  bill  in  this  case  in 
the  United  States  circuit  court  for  thi 
northern  district  of  Georgia  to  obtain  an  in- 
junction restraining  the  city  of  Coluroboi, 
in  the  state  of  Georgia  (one  of  above  de- 
fendants) from  the  construction  of  wate^ 
works  for  the  supplying  of  water  to  the 
defendant  city  and  its  inhabitant!.  Judg- 
ment was  entered  by  the  circuit  court  dis- 
missing the  bill  for  the  want  of  jurisdiction, 
and  the  question  of  jurisdiction  alone  wan 
certified  to  this  court  i:nder  §  6,  chapter  517, 
of  the  Acts  of  Congress  of  1891.  [26  Stat 
at  L.  827,  U.  S.  Comp.  Stat.  1901.  p.  549.] 

The  complainant  based  the  jurisdiction  of 
the  circuit  court  on  the  ground  of  diverse 
citizenship,  and  also  upon  the  existence  of 
a  Federal  question.  An  amended  bill  wan 
filed  and  a  motion  made  for  an  injuni-tion 
pendente  ?t7c,  enjoining  the  city  from  issu- 
ing bonds  or  doing  any  work  towanls  the 
construction  of  the  waterworks.  The  mo- 
tion was  granted,  and  a  demurrer  to  the 
amended  bill  having  been  overruled,  and  is- 
sue having  been  joined  by  the  service  of  nn 
answer  and  replication,  the  *case  wan  re-[S! 
ferred  to  a  master.  Evidence  wa^  taken 
before  him,  and  a  rei>ort  thereafter  file»l.  to 
which  e.vceptions  were  duly  taken  by  Inith 
parties  and  an  argument  had  thereon  befom 
the  court.  The  judge  certifies  that,  beforn 
a  decision  had  been  made  by  the  court  on 
the  questions  of  law  raised  by  the  excep- 
tions, the  defendant  filed  a  motion  to  dis- 
miss the  bill,  on  the  ground  that,  if  th« 
parties  to  the  suit  were  properly  placed* 
there  was  no  such  diversity  ot  citizenship 
as  was  required  to  nustain  the  jurisdictioa 
of  the  court,  and  also  on  the  ground  that 
there  was  no  Federal  question  involved. 
The  court  granted  the  motion  on  thoan 
grounds  and  made  its  certificate,  an  stated. 

The  suit  was  brought  by  the  appellant,  a 
citizen  of  Maryland,  againnt  the  citv  of  Oo- 

S08  V.  m. 
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^uuikit,  A  mufiicipat  corporation  created  bj 
th^p  iUlit  of  Georgiat  and  its  mayor  and  u\- 
4*Tmm.  ill  of  th^m  rkiiteiia  of  the  state  of 
C#<»r)fiJt«  »nrl  against  the  ColumboB  Water- 
wofki  ComptiD^,  a  corporation  also  created 
by  the  iUte  of  Georgia* 

It  App«ara  from  the  avermentB  contained 

fo  ttif  bill  that  the  complainant  ie  truftte<^ 

lot  the  botidholdera  in  a  certain  mortgage 

maupQi*d   hy   the    waterworks    company »   iu 

JaAuafj'^  lS9t,  to  complainant,  as  trustee,  to 

afcmt?  tbe  payment  of  certiiin  bonds,  and  to 

tiifc  money  for  the  purpose  of  making  im- 

prorrfmimts  and  additions  to  the  waierworkB 

wMeb  wtre  to  supply  the  city  of  Columbus 

wiLh  water,  and  for  proTiding  lOr  future  ex- 

and    improve  meats    thereof.    The 

is  upon  flll  of  the  company"*^  prop- 

Hty,  and  alacj  upon  all  contracts  made,  or 

Umiaittr  to  be  made,  between  the  water- 

torfci  ^iiipRiiy  and  the  city  of  Columbua 

tgy  tfae  supplying'  of  water  by  the  company 

tit  dtyt  or  any  public  institution  or  pub- 

The  mortga^  also  included  aU 

ter   rentSp  ete,,  and  all  tlie  income 

of  the  mortgagor^  due  or  to  grow 

aflsiii|f  from  ita  buaineia  of  supplying 

irster  within  the  eity,  or  within  its  vicinity 

'      or  eltewhere,  during  the  continuance  of  the 

lien  tmder  the  mortgage* 

It  also  included  therein  a  con  tracts  which 

|IIS]1js4  b«*n  entered  "into  in  October,  1881,  be- 

r»frti  oDi*  Thomas  R.  Wbite,  of  the  city  of 

Pliilt4«>f|ili»a,  and  the  mayor  and  council  of 

thf  city  of  Columbus  (defendant  herein)  for 

ibt  fiDostruction  and  operation  of  an  efTec- 

Uf*  iyitem  of  wraterworka  for  the  supplying 

of  ^t  city  with  water  for  the  varioui  uses 

rtquired.  This  ia  the  contract  in  question  io 

Itioi  suit.  Provision  for  a  corporation  was 
ttidif  in  the  co«! tract,  to  which  it  was  to  be 
asiiped;  the  corporation  waa  subsequently 
trwted,  and  such  contract  was  assigned  by 
"Ulnte  to  the  water  company,  and  the  as- 
lipmeat  was  a&^ented  to  by  the  city.  The 
y  coatnct  provided  in  great  detail  for  the 
frBccloii  of  a  water  system  for  the  city  and 
for  private  consumer  a,  and  it  contained  all 
the  Diuat  provisions  for  that  kind  of  a  con 
tnet. 
l_  It  was,  among  other  things,  provided  in 
tfc«  matract  that  the  city  should  grant  a 
fttndiise  to  the  other  party  named  therein, 
f4r  tite  exclusive  privilege  of  maintaining 
*Bd  operating  the  waterworks  for  a  period 
of  thirty  years,  or  until  they  might  be  pur- 
diised  by  the  city,  as  provided  m  the  oon- 

The  work  under  the  contract  was  com 

P'etfd  and  accepted  by  the  city  November 
i  18S2,  ind  the  company  then  commenced 
^  *ad  dio.  for  some  years,  furnish  water, 
^n  ttfl  provisioiLB,  lo  tha  city  and  iti  in< 
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Thereafter  di imputes  and  differences  arose 
between  tlie  pEirtics*  regarding  the  sufficient 
supply  of  water  for  the  city  and  its  inhab- 
itants, the  city  contendinjr  tiiat  th*^  water 
company  had  entirely  faile^l  to  «?ftti9tact<3riiy 
fulfil  the  contract  in  that  respei^t*  The 
company  eontemieil  f^n  the  othtr  band^  that 
it  had  done  all  that  possibly  could  be  done, 
under  the  circumstanees  of  an  cxtmordinary 
and  unprecedented  drought,  nnd  was  will- 
ing to  apend  more  money  for  iIjp  purpose  of 
enlarging  Its  fleld  of  supply,  if  the  city 
would  not  J  by  its  proposed  action  ^  defeat 
such  purpoae*  The  differences  continued  un- 
til flnally,  on  the  14th  day  of  September, 
1902,  the  city  passed  an  oroioance  tor  sub- 
mitting to  the  voters  of  the  city  the  ques- 
tion of  isaning  iP250,(M)0  of  bonds  of  the  city, 
to  be  used  for  the  purpose  of  buihJing  and 
operating  and  owning  a  ayatem  of  *vv*ater-[314] 
works  by  the  city.  A  special  election  waa 
called  for  the  4th  day  of  December*  1902. 
The  ordinance  opened  with  the  statement 
that  the  water  company  bad  totally  failed 
to  supply  the  city  of  Columbus  and  its  in- 
habitants with  a  sufficient  <ju!\ntity  of  pure 
and  wholesome  tvater,  and  that  tbo  publio 
health  of  the  city  was  of  paramituni  im- 
portance to  ever^'  other  consideration,  and 
the  city,  therefore,  proposed  an  ordinance 
^ which  it  set  forth  for  the  approval  of  the 
electors)  for  the  isBuiog  of  bonds  for  the 
building  of  a  separate  system  of  works  to 
be  owned  and  operated  by  the  city.  It  wat 
provided  in  the  proposed  ordinance  that  if 
the  electors  assented  to  the  issue  and  sale 
of  the  bonds  to  be  used  for  the  purpose  of 
building  and  operating  the  waterworks,  that 
thereafter  bonds  of  the  city  iihoiild  be  is* 
aued  upon  certain  conditions,  and  an  annual 
tax  should  be  levied  for  the  payment  of  the 
interest  on  the  bonds  and  a  certain  propor- 
tion of  the  principal  every  year.  The  pro- 
pirtsed  ordinance  a^so  provided  that  in  the 
event  of  the  assent  of  the  volera  at  the 
election,  and  the  iaauing  of  the  bonds  when 
the  same  should  have  been  validated,  as  by 
law  required,  thereafter  the  waterworks 
were  to  be  considered  a  separate  nnd  distinct 
department  of  the  city  government,  and  a 
water  com  mission  was  to  be  created  for  the 
government  and  control  and  operation  of  the 
waterworks.  Other  provisions  were  con- 
tained in  the  proposed  ordinance,  regulating 
the  doing  of  the  work  and  the  operation  of 
the  constructed  work. 

On  the  %d  day  of  December,  1902  fthe 
day  before  the  election  under  the  dty  or- 
dinance), the  legislature,  at  the  request,  aa 
it  may  be  presumed,  of  the  city,  passed  an 
act  to  amend  its^  charter,  so  as  to  confer 
power  and  authority  upon  the  city  to  con- 
■^tnjct,  maintain,  and  operate  a  iystem  of 
waterworks  of  its  own.    The  act  gave  power 
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to  the  city  to  appropriate  private  property, 
and  to  lay  its  pipes  through  its  streets, 
either  within  or  without  the  corporate  lim- 
its of  the  city,,  and  the  city  was  given  power 
and  authority  generally  to  do  and  perform 
all  things  necessary  to  carry  the  object  and 
^  purposes  of  the  act  into  effect.     Section  7 

f315]of  the  act  expressly  conferred  'upon  the  city 
the  right  to  issue  and  sell  its  bonds,  for  the 
purposes  of  building  and  operating  the  wa- 
terworks. Provision  was  also  made  in  the 
act  for  the  appointment  of  a  board  of  water 
commissioners,  who  should  have  the  super- 
vision and  control  of  the  construction,  opera- 
tion, and  management  of  the  waterworks. 
This  board  was  to  regulate  the  distribution 
and  use  of  water  in  all  places,  it  was  to 
fix  the  price  for  the  use  thereof,  and  terms 
of  payment  therefor.  The  moneys  coming 
into  the  hands  of  the  board  for  water  rents 
and  the  sale  of  any  apparatus  or  other  prop- 
erty, or  from  any  other  source  connected 
with  the  waterworks,  were  to  be  paid  to  the 
treasurer  of  the  city,  and  were  to  be  used 
by  him  only  for  the  purpose  of  paying  any 
principal  and  interest  becoming  due  on  the 
bonds  issued  by  the  city.  The  board  was 
to  be  regarded  as  a  subordinate  branch  of 
the  city  government. 

The  ordinance  above  mentioned  and  this 
act  of  the  legislature  of  Georgia  having  been 
passed  subsequently  to  the  execution  of  the 
contract,  are  asserted  by  the  complainant  to 
be  acts  which  impair  the  obligation  of  such 
contract. 

Proceedings  were  taken  under  the  ordi- 
nance, and  the  election  was  held  pursuant 
to  its  provisions  on  the  4th  of  December, 
1902,  and  resulted  in  the  assent  of  the  req- 
uisite number  of  electors  to  the  issuing  of 
the  bonds  and  the  use  of  the  proceeds  in  the 
erection  of  a  water  system,  to  be  owned 
and  controlled  by  the  city. 

A  board  of  water  commissioners  was 
thereupon  appointed,  under  the  provisions  of 
the  ordinance  and  the  act  of  tho  legislature, 
and  on  the  6th  of  May,  1903,  the  common 
council  received  a  communication  from  the 
board,  through  its  secretary,  wherein  the 
board  requested  the  common  council  to  in- 
vite bids  for  the  bonds  of  the  city  for  the 
purpose  of  constructing  the  system  of  wa- 
terworks, which  bids  were  to  be  opened  on 
the  1st  of  August,  1903.  Thereupon  the 
common  (H>uncil,  on  the  same  day,  complie<l 
with  the  request,  and  directed  the  publica- 
tion of  a  notice  for  receiving  bids  for  the 
bonds  up  to  August  1,  1903. 

[316]  'On  the  30th  of  July,  1903,  the  complain- 
ant filed  this  bill  against  the  parties  named. 
It  is  contended  in  the  bill  that,  as  trustee  for 
the  bondholders,  the  complainant  can  main- 
tain this  action,  on  the  ground  of  an  im- 
pairment of  the  obligation  of  the  contract 
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already  mentioned,  and  that,  as  the  wall 
company  has  mortgaged  to  the  complaiaai 
the  benefits  of  its  contract  with  tht  ci^ 
together  with  the  other  property  of  the  wi 
ter  company,  as  security  for  the  paymci 
of  its  bonds,  any  such  action  as  piopoH 
by  the  city  will  destroy  the  Tains  of  tk 
bonds  of  the  water  company,  and  w£ 
amount  to  the  taking  of  eomplainai 
trustee's  property  without  dne  prorssi  c 
law,  and  will  deprive  it  of  the  oq[nal  pn 
tection  of  the  laws.  The  water  eompaaj  i 
made  a  defendant  for  the  purpose  of  bindiB 
it,  as  averred  in  the  bill,  by  the  jndgaiei 
and  decree  that  may  be  rendered  in  tk 
cause,  so  that  the  right  and  equity  of  sol 
rogation,  or  other  rights  and  equities  set  O] 
may  be  enforced  and  decreed  against  tk 
water  company,  and  that  the  water  eom 
pany  may  be  held  and  decreed,  on  its  pait 
to  specifically  perform  all  the  obligations  a) 
such  contract.  An  injunction  was  asked 
for  and  granted,  as  stated,  pendente  KMl 
It  was  also  asked  that  the  defendant  dt| 
might  be  enjoined  from  refusing  to  cany 
out  the  contract  with  the  waterworks  com- 
pany, and  from  placing  any  obstacle  in  tki 
way  of  the  due  performance  thereof,  se 
cording  to  its  terms. 

Messrs.  Joseph  Packard  and  Olin  J.  Wi» 
berly  argued  the  cause,  and,  with  Messn 
Louis  F.  Garrard  and  John  I.  Hall,  filed  \ 
brief  for  appellant: 

The  legislation  set  forth  in  this  ease  s 
impairing  the  obligation  of  the  eontrsct  1 
clearly  distinguishable  from  the  legislatia 
which,  in  St.  Paul  Gaslight  Co.  v.  St.  Flan 
181  U.  S.  142,  45  L.  ed.  788,  21  Sup.  0 
Rep.  575,  this  court  held  not  to  be  sne 
legislation  as  impaired  the  obligation  c 
the  contract  in  that  case. 

The  ordinances  of  the  dty  of  Ooluaba 
and  the  acts  of  the  general  assembly  c 
Georgia,  set  forth  in  the  bill,  under  ai 
by  virtue  of  which  the  action  of  the  at 
of  Columbus  in  proceeding  to  issue  bonds  ft 
the  construction  of  its  own  system  of  wata 
works  was  taken,  clearly  oonstitutod  Icgish 
tion  impairing  the  contract  between  the  cH 
and  the  water  works  eompany,  and  th 
contract  the  appellant,  as  trustee  of  tl 
bondholders,  was  in  duty  bound  to  sesk  i 
uphold.  This  case  is  closely  anatogons  i 
this  respect  to  Walla  Walla  t.  Walla  Wall 
Water  Co.  172  U.  S.  17, 43  L.  ed.  348, 19  8^ 
a.  Rep.  77. 

Even  if,  as  in  the  case  of  VicksbuTg  Walsi 
works  Co.  V.  Vicksburg,  185  U.  S.  81,  48  1 
ed.  815,  22  Sup.  a.  Rep.  585,  we  lay  asH 
the  act  of  the  legislature  of  Georgia,  |M«i 
on  December  3d,  1902,  the  ordinance  of  ti 
city  of  Columbus  passed  on  September  14tl 
1902,  and  the  subsequent  ordinance  •■irii 
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tifri  thttttG,  die(?lo3<^  an  int(*iitioii  and  al^ 
ittapL  by  iubsequent  legialation  of  tlie  city, 
to  depri¥«  the  complainant  of  its  rights  iin- 
ter  in  existing  contr*ctj— to  use  the  lan- 
pi»p  of  this  court  in  the  Vicksburg  Case, 
^  ilao  New  Orleans  Waterworks  Co.  v. 
Bit*ra,  MS  tJ.  B.  680,  29  L.  ed.  527,  6  Sup. 
Ct.  fi^p.  273. 

Ml  ftn  ordinan^  may  properly  be  con- 
lid^red  a  law  within  thc>  cneaDing  of  the 
ulide  &t  the  CbnstitutloB  of  the  United 
StitM. 

Ifew  Orleans  Waterworks  Co.  v.  Louisiana 
gqvf  R«f,  Co.  125  a  S.  31,  31  L.  ed.  612, 
I  Sop.  Ct.  Rep.  741 J  St.  Paul  Gaslight  Co. 
f.  St.  Paul,  181  U,  S.  148,  46  L,  ed,  791,  21 
Sup.  et.  Rep.  ^75. 

Eren  in  the  caae  of  an  appeal  from  the 
i^tht  state  court,  this  court  will  determine 
im  hseli  as  to  the  ©xistejice  and  meaning 
nf  tie  alleged  contract,  in  order  to  determine 
tk  i|tie§tioii  whether  sab  sequent  legislatiuD 
Its  impaired  the  obligation  thereof. 

Cipital  City  Light  A  Fuel  Co.  y.  Tallahae- 
lie,  m  L\  S.'406,  46  L.  ed.  1223,  22  Sup.  Ct, 
E^[i.  SGfl. 

The  Federal  eoiirt  bad  jurisdiction  based 
spon  ilic  aliegationa  of  the  bill,  even  though 
it  W  held  that  the  Columbus  Waterworks 
Coi&|iftny  should  have  been  aligned  as  plain- 
liff.  ft.  would  have  had  such  jurisdiction^ 
fren  though  all  the  parties  had  been  citizens 
d  U  Borgia. 

Qij  R,  Co,  T.  CitiKens^  Street  R,  Co.  l^S 
V:  S.  55r»  41  L.  ed,  1114,  17  Sup,  Ct.  Rep. 
«53;  Walla  Walla  v.  Walla  Walla  Water 
C4>,  172  U,  S.  7,  43  L.  ed,  344,  19  Sup.  Ct, 
E*p.  77;  New  Orleans  Waterworks  Co.  y. 
KttCTt,  iupra, 

Wh^re  the  bill  properly  sets  forth  a  con- 
trict  granting  exclusive  rights  to  furnish 
»iter,  and  that  the  action  of  the  city  tends 
to  io]|>air  the  obligation  of  such  contract, 
tilt  ease  is  one  where  the  Federal  courts 
i«T*  Inrisdiction  without  regard  to  the  citi- 
ieisbip  of  the  parties. 

Xnartille  Water  Co.  t.  Knoxville,  200  U. 
S.  n,  m  L.  ed.  353,  2S  Sup.  Ct.  Rep.  224] 
riebbnrg  v.  Vicksburg  Waterworks  Co.  202 
E&453,  50  L,  ed.  Um,  20  Sup,  Q.  Rep. 
*Wi  Vieksburig'  Waterworks  Co.  v.  Vicks- 
torg,  1S5  U,  S.  65,  46  L.  ed.  SOS,  22  Sup. 
Ot.  Rep.  5B5, 

Me8*rf.  Joseph  Packard  and  Olin  J.  Wim- 
teriy  ftlao  Jil^  &  supplemental  brief  for  ap- 
|*Ilinti 

T^  jurisdiction  of  the  circuit  court  is 
«t*bli«hed  when  it  is  shown  that  the  com- 
P^nv  had.  or  claimed  to  have,  a  contract 
''tb  a  state  or  municipality  which  the  lat- 
ter hid  attempted  to  impair  i  and,  so  long 
**  the  claim  is  apparently  made  in  good 
"Ul  and  is  not  frivolous*  the  case  can  be 
^^'^  and  decided  on  the  merits.  i 
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Pacific  Elpctric  R.  C^.  v.  Los  Angles,  Iff 
U.  8.  112,  48  L,  ed.  8^,  24  Sup.  a.  Rep. 
786:  City  R.  D).  v,  Citiaens'  Street  R,  Co* 
\m  U,  S,  657,  41  L.  ed,  1114,  17  Sup.  a. 
Rep.  653;  Illinois  C.  R.  Co.  v.  Adams,  180 
U.  S.  28,  45  L.  ed.  410,  21  Sup,  a.  Rep, 
25L 

A  municipal  ordinance  is  legislation  with- 
in the  meaning  of  the  impairment -of -con- 
tract clause  of  the  Constitution 

Davis  &  F.  Mfg.  Co.  v,  Los  Angeles,  189 
U.  S.  207*  216,  217,  47  L,  ed.  778,  780,  23 
Sup.  a.  Rep.  408;  St.  Paul  Gaslight  Co. 
V.  St.  Paul,  181  U,  S.  142,  148,  45  L.  ed. 
788,  79 L  21  Sup.  Ct,  Rep.  575;  Walla  Walla 
v.  Walla  Walla  Water  Co,  172  U.  S.  1,  10, 
43  L.  ed.  341,  345,  10  Sup.  Ct,  Rep.  77. 

Messrs.  William  A,  Wimbish  and  J,  IL 
Martin  argued  the  cause,  and,  with  Messrs. 
T,  T.  Miller  and  Ellis,  Wimbish,  &  Ellis, 
filed  a  brief  for  appellees : 

A  contract  is  an  agreement  in  which  a 
party  undertakes  to  do  or  not  to  do  a  par- 
ticular thing.  The  law  binds  him  to  per- 
form his  undertaking,  and  this,  of  course, 
is  the  obligation  of  his  contract, 

Sturges  V.  Orownin shield,  4  Wheat.  122, 
4  L.  ed.  529. 

The  obligation  of  the  contract  is  the  chain 
of  the  law  giving  legal  efficacy  to  the  un- 
dertaking. 

Ogden  V,  Saunders,  12  Wheat.  213,  6  L. 
ed.  60fl. 

Since  the  law  creates  the  obligation^  only 
the  law  can  impair  or  deBtro^*  it.  It  can- 
not be  slTeoted  by  an  act  or  dpfiiuU  of  either 
contracting  party.  The  constitutional  pro- 
vision is  intended  to  protect  the  obligation 
of  contracts  against  impairment  by  the 
laws  of  a  state.  The  subsequent  law  milst 
have  the  effect  of  loosening  the  chain  of  the 
obligation  by  changing  the  rights  or  the 
essential  remedies  of  the  parties  as  they  ex- 
isted when  the  contract  was  Gnterod  into, 

Ogden  V.  Saunders,  12  Whea,t.  214,  327,  0 
L.  ed.  606,  645;  Bronson  v.  Kinzie,  1  How. 
312,  11  L.  ed.  143;  McCracken  v.  Ilayward, 
2  How.  608,  11  L.  ed.  397;  Edwards  v.  Kear- 
zey,  00  U.  S.  5^S,  24  L.  ed.  703. 

A  municipal  ordinance,  if  authorir^ed  by 
the  legislature,  may  have  the  force  and 
effect  of  a  law  of  the  state;  and,  if  nbnox- 
loue  to  the  Constitution,  be  held  to  impair 
the  obligation  of  a  contract.  The  ordi- 
nance must  have  been  parsed  in  pursuance 
of  state  legislation  passed  subsequent  to 
the  contract, 

McCracken  v.  Hay  ward,  supra;  Lehigh 
Water  Co.  V.  Easton",  121  0.  S.  302,  30  L. 
ed.   1060,  7  Sup.  Ct.   Rep.  016, 

The  mere  fact,  however^  that  a  party  ro* 
pudiating  a  contract  is  a  mumcipal  corpora- 
tion,  docs  not  give   to  ita  refusal   to  per- 
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form  the  cbaraeter  of  a  law  impairing  the 
obligation  of  the  contract,  or  constitute  the 
taking  of  private  property  without  due  proc- 
ess of  law. 

Dawson  v.  Columbia  Ave.  Sav.  Fund,  S. 
D.  Title  &  T.  Co.  197  U.  S.  178,  49  L.  ed. 
713,  25  Sup.  Ct.  Rep.  420;  St.  Paul  Gaslight 
Co.  V.  St.  Paul,  181  U.  S.  142,  45  L.  ed.  788, 
21  Sup.  Ct.  Rep.  575;  Hamilton  Gaslight 
A  Coke  Co.  V.  Hamilton,  146  U.  S.  258, 
36  L.  ed.  963,  13  Sup.  Ct.  Rep.  90. 

Whether  the  contract  granted  an  exdu- 
fiive  privilege  such  as  to  prevent  the  city 
from  constructing  its  own  system,  and,  if 
«o,  whether  the  city  had  power  to  grant 
such  an  exclusive  right,  are  questions  to 
be  determined  by  the  laws  of  the  state,  in 
no  wise  involving  the  construction  or  ap- 
plication of  the  Constitution  of  the  United 
States. 

Fergus  Falls  v.  Fergus  Falls  Water  Co. 
19  C.  C.  A.  212,  36  U.  S.  App.  480,  72  Fed. 
«73. 

The  refusal  of  the  city  to  pay  an  instal-  | 
ment  of  water  rental  claimed  to  be  due  is  . 
alleged   to   have  been   unlawful,  and  is   so 
plainly  a  mere  breach  of  the  contract  as  not 
to  require  argument. 

Raton  Water^'orks  Co.  v.  Raton,  174  U.  S. 
360.  43  L.  ed.  1005,  19  Sup.  a.  Rep.  719; 
St.  Paul  Gaslight  Co.  v.  St.  Paul,  supra. 

In  the  case  of  Dawson  v.  Columbia  Ave. 
Sav.  Fund.  S.  D.  Title  &  T.  Co.  supra,  the 
city  of  Dawson  entered  into  a  contract  by 
its  terms  granting  an  exclusive  franchise, 
in  pursuance  of  the  same  general  authority 
of  law  as  did  the  city  of  Columbus  in  the 
present   case. 

In  Georgia,  a  city,  in  the  exercise  of  its 
police  power  and  in  order  to  promote  the 
general  welfare,  may  contract  for,  or  itself 
provide,  a  supply  of  water  for  domestic  use 
and  fire  protection. 

Frederick  v.  Augusta,  5  Ga.  561;  Rome 
v.  Cabot,  28  Ga.  50;  Wells  v.  Atlanta,  43  Ga. 
67;  Dawson  v.  Dawson  Waterworks  Co. 
lot;  C.sL.  709,  32  S.  E.  007. 

The  court  will  look  beyond  the  allegations 
of  the  bill  to  the  facts  properly  pleaded  in 
order  to  determine  whether  a  real  and  sub- 
stantial Federal  question  is  presented. 

Millinuar  v.  Hartupee,  6  Wall.  258,  18 
L.  ed.  829:  Wilson  v.  North  Carolina,  169 
U.  S.  586,  595,  42  L.  ed.  SO.").  S71,  18  Sup. 
Ct.  Rep.  435;  McCain  v.  Des  Moines.  174 
U.  S.  168,  43  L.  ed.  0.36,  10  Sup.  Ct.  Rep.  644; 
New  Orleans  Waterworks  Co.  v.  Louisiana, 
185  U  S.  336,  344.  46  L.  ed.  936,  941,  22 
Sup.  Ct.  Rep.  691;  Sawyer  v.  Piper,  1S9  U. 
S.  ir)4,  47  L.  ed.  757,  23  Sup.  Vl.  Hep.  633: 
New])urypnrt  Water  Co.  v.  Newhuryport, 
103  U.  *S.  561,  .176.  48  L.  ed.  79,"),  709,  24 
Sup.  Ct.  Rep.  ri53:  Harris  v.  Rosenberger, 
76  C.  C.  A.  225,  145  Fed.  449. 
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In  the  case  at  bar  the  ooort  will  look  to 
the  facts  properly  and  also  to  the  coatiacki 
attached  as  an  exhibit  to  the  original  bill,  to 
see  if  any  valid  grant  of  an  ezclasive  prifi- 
lege  has  been  made. 

Fergus  Falls  v.  Fergus  Falls  Water  Cn. 
19  C.  C.  A.  212,  36  U.  S.  App.  4S0,  72  Fei 
876. 

Mr.  Justice  Peckham,  after  making  thi 
foregoing  statement,  delivered  the  opinioa 
of  the  court: 

The  sole  question  arising  herein  *s  wheth- 
er the  Federal  circuit  court  had  the  juris- 
diction to  determine  the  issue  involrtd. 
That  question  alone  has  been  certified  to 
this  court  by  the  circuit  court,  under  tki 
provisions  of  the  5th  section  of  the  act  of 
Congress  of  1891.  [26  Stat,  at  L.  827.  chapi 
517,  U.  S.  Comp.  Stat.  1901,  p.  549.1  Ths 
grounds  of  the  dismissal  of  the  bill  are  set 
forth  in  the  foregoing  statement  of  facts. 

Whether  this  case  comes  within  the  pria- 
ciple  laid  dow^n  by  this  court  in  Dawson  t.  ' 
Columbia  Ave.  Sav.  Fund,  S.  D.  Title  k  T. 
Co.  197  U.  S.  178,  49  L.  ed.  713,  25  Sup.  Ct 
Rep.  420,  upon  the  question  of  diversity  of 
citizenship,  it  is  unnecessary  to  determine, 
because  there  is,  in  our  'opinion,  a  Federal[t 
question  involved,  which  gave  the  circuit 
court  jurisdiction  to  determine  the  esse 
without  reference  to  citizenship.  It  Is 
averred  in  the  bill  that  by  reason  of  the 
passage  of  the  ordinance  of  the  oommoa 
council  of  the  city  and  the  act  of  the  legis- 
lature of  Georgia,  passed  December  3,  1903, 
the  obligation  of  the  contract  set  forth  ii 
the  bill  was  impaired.  It  is  part  of  thi 
duty  of  the  Federal  courts,  under  the  im- 
pairment of  the  obligation  of  contract  clauot 
in  the  Constitution,  to  decide  whether  thert 
be  a  Valid  contract  and  what  its  const nie- 
tion  is,  and  whether,  as  construed,  there  is 
any  8ub8e<]uent  legislation,  by  municipality 
or  by  the  state  legislature,  which  impairs  its 
obligation.  That  the  ordinance  of  the  com- 
mon council  of  a  municipal  corporation  mar 
constitute  a  law  within  the  meaning  oif 
this  constitutional  clause  is  too  well  wC- 
tied  to  admit  of  doubt.  St.  Paul  GasligM 
Co.  V.  St.  Paul,  181  r.  S.  142,  148.  45  L  ei 
788,  791,  21  Sup.  Ct.  Rep.  575:  Davis  ft  F. 
Mfg.  Co.  V.  Los  Angeles,  189  U.  S.  a07-SII» 
47  L.  ed.  778-780,  23  Sup.  Ct.  Rep.  498.  Tbi 
contract  in  this  case  provided  in  terms  for 
the  exclusive  privilege  of  supplying  watff 
to  the  city  and  its  inhabitants  for  thirty 
years  from  the  date  of  its  completion.  ^ 
the  ordinance  of  the  city  of  1902  the  city 
insisted  that  the  water  company  had  totally 
failed  to  fulfil  its  contract  to  supply  water 
to  the  city  and  its  inhabitants.  Such  ordi- 
nance then  went  on  and  proposed  to  thf 
electors  an  ordinance,  the  material  portioas 
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htkte  been  set  fortb  in  the  forego- 

»ct  of  tbe  legislature,  pusBed  the  da^ 
the  d&|r  of  the  elect  ion,  is  also  re- 
lo  In  the  statement  and  some  of  its 
M^l/ml  ptoirlaioits  are  mentioned. 
Xhft  ofdioAiioc  and  tbe  act  should  properly 
fiOBikl«t«]  together,  and  thej  uvidentlj 
Kplite  ftn  )  turned iato  es^ecutioB  of  the 
ta  ease  the  electors  assented  to  the 
9f  the  lionda.  If  the  ptoviaions  of 
e  and  act  were  carried  out,  the 
0I  eonraej  eould  be  none  other  than 
to  the  water  cotnpanvt  as  the 
of  the  contra^ct  (if  any)  would 
b%  so  far  impaired  as  to  render  the 
of  no  vsilue.  The  source  of  the 
of  *tb0  water  company  to  pay  the 
on  its  bonds,  and  the  principal 
as  th«y  becamf^  due*  wcis,  by  this 
ami  act,  entirely  cut  off. 
\Sa^  act  thia  legislation^  and  legislation 
0  s  kind  materially  to  impair  the  obliga- 
tba  9j  the  contract  then  existing,  and  not 
•sly  t^  kni|mir,  but  to  wholly  destroy  its 
tu»T  W«  are  not  called  upon  now  to  say 
tli«  exclusive  right  for  thirty  years, 
In  the  water  company  by  the  can- 
to supply  the  city  with  water^  was 
and  \alid,  because  that  is  a  part 
ff  \ht  i^n^tion  whet*ier  the  obligaticin  of 
foatract  has  been  impaired  by  the  sub- 
IB^ttCfit  ordinances  of  the  city  and  the  laws 
of  Ifae  ^late.  It  cannot  be  determined  that 
^kltfn  it  an  Impairtnent  of  the  obligation  of 
a  ceatmct  until  it  is  determined  what  the 
edotnitrt  ist  and  whether  it  is  a  valid  eon- 
inct  If  it  be  valid»  it  still  remains  to  be 
*4iUfmined  whether  the  eubeequent  proceed- 
hp  of  the  city  council  and  legislature  im- 
fuicd  ita  obligation.  The  ordinance  and  act 
»ct*  not  mere  statements  of  an  intention 
«B  ihe  part  of  one  of  the  parties  to  a  con- 
tnct  not  to  be  hound  by  Its  obligations 
£icfa  a  denial  on  the  part,  e^ren  of  a  munic- 
iptl  ^corporation,  cont^iined  in  an  ordinance 
t*  that  effect,  ia  not  legislation  impairing 
tie  obligation  ot  a  contract.  St.  Paul 
Gtsafbt  Co.  V,  St.  Paul,  ISl  U,  S.  U2, 
45  L  ed.  788,  21  Sup.  Ct-  Rep.  575.  It  wa^ 
■tited  in  that  case  that  the  ordinance  in 
(pae^tion  **created  no  new  right  or  imposed 
tMj  Qffw  duty  substantially  antftgonistie  to 
tJ»  <>bligaticpna  of  the  contract,  but  simply 
♦ipressed  the  purpose  of  the  city  not  in 
tfc«  fntinie  to  pay  the  Interest  on  the  cost  of 
^ttBatniction  of  the  lamp  posts  which  were 
•iiiied  to  be  removed.  .  *  .  When  the 
«6««atial  Bc*.ipe  of  this  provision  of  the 
otdifiaDce  la  thus  clearly  understood,  it  is 
90^  Ihat  the  eont'^ntion  here  advanced  of 
iBptfinnpnt  of  the  obligations  of  the  con' 
tnst  aming  from  this  provision  of  the  or-^ 
iiaiaee  redticvs  itsell  at  oBce  to  the  prop- 
eo3  V.  B. 


ositlon  that  wherever  It  h  asserted,  on 
the  one  hand,  that  a  municipality  is  bound 
by  a  contract  to  perform  a  particular  act, 
and  the  municipality  denies  that  it  is  liable 
under  the  contnict  to  do  so,  thereby  an  im- 
pairment of  the  obligations  of  the  contract 
arises,  'in  violation  of  the  Constitution  of[SMl 
the  United  Statics.  But  thia  amounts  only  to 
the  contention  that  every  case  involving  a 
controversy  concerning  a  municipal  eontra^^t 
is  one  of  Federal  cognisance,  determinable 
nltimately  in  this  court.  Thus,  to  n^duce 
the  proposition  to  its  ultimate  ooneeptioii 
is  to  demonstrate  its  error." 

In  the  case  at  bar  the  eondittona  are  en< 
tirely  different.  There  was  not  merely  a 
denial  by  the  city  of  its  obligation  under  the 
contract,  but  the  question  is  whether  thcra 
were  not  new  and  aubatantial  duties  in 
positive  opposition  to  those  contained  in  the 
contract  created  and  their  performance  pro- 
vided for  by  the  ordinances  and  act.  The 
act  of  the  legislature  aided  the  city  by 
granting  it  power  in  itself  erect  waterworks 
and  to  issue  bonds  in  payment  of  the  coat 
thereof,  and  the  city  was  proceeding  to  avail 
itself  of  the  power  thaa  granted*  when  it  a 
pro^fress  wa;?  arrested  by  the  filing  of  the  bill 
in  this  case  and  the  issuing  of  a  temporary 
injunction.  It  would  seem  as  if  the  case 
were  really  with  in  the  principle  dedfled  in 
Walla  Walla  v.  Wallu  Walla  Water  Co.  172 
U.  S.  1,  43  L,  ed.  341,  10  Sup.  Ct,  Rep.  77; 
Vickflburg  Waterworks  Co.  v.  Vicksburg,  183 
U.  S.  65.  m  U  ed.  808,  22  Sup.  Ct.  Rep.  985» 
^202  U.  a  453,  .50  L.  ed.  1102,  20  Sup.  Ct.  Rep, 
600;  Davis  &  F.  Mfg.  Co.  v.  Los  Angeles.  189 
U.  S.  207,  47  L.  ed,  778,  23  Sup,  CL  Rep.  498  j 
Knoxville  Water  Co.  v.  Knoxville,  200  V\  B. 
22,  50  L.  ed.  353,  2e  Sup.  Ct.  Rep.  224.  In 
the  last -cited  case  the  water  company  con- 
tended that  the  agreement  mentioned  in  that 
case  constituted  a  contract,  for  which  it  ac- 
quired for  a  given  period  the  exclusive  right 
to  supply  water  to  the  city  and  its  inhabit- 
ants, and  it  insi^^ted  that  the  obligation  of 
thia  contract  would  be  impaired  if  the  city, 
acting  under  the  acta  of  the  legislature  and 
under  the  ordinance  mentioned,  established 
and  maintained  an  independent  and  separate 
system  of  waterworks  in  competition  with 
those  of  the  water  company.  It  was  held 
that  such  a  c^nei^Uon  was  one  nrifsing  under 
the  Constitution  of  the  United  States,  and 
that  the  Federal  circuit  court  had  junsdic- 
tiun  thereof  without  regard  to  the  eitissen- 
sliip  of  the  parties.  It  must  be  remendiered 
that  in  the  ease  before  us  the  sole  question 
ift  whether  the  Federal  circuit  court  bad  ju- 
risdiction  to  determine  the  *C3iae,  and  we  are[323] 
not  now  concerned  with  the  question  as  to 
how  the  matter  should  be  determined,  but 
only  whether  the  cireuit  eoort  had  jurlsdie- 
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lion  to  determine  it.  As  stated  in  Vicksburg 
Waterworks  Ck).  v.  Vicksburg,  185  U.  S.  66, 
at  page  82,  46  L.  ed.  808,  at  page  815,  22 
Sup.  Ct.  Rep.  585,  at  page  592,  in  speaking 
of  the  question  of  jurisdiction:  "We  do  not 
wish  to  be  understood  as  now  determining 
such  questions  in  the  present  case,  for  we  are 
only  considering  whether  or  not  the  circuit 
court  had  jurisdiction  to  consider  them." 

Concluding  that  the  court  below  had  such 
jurisdiction,  because  it  presents  a  controver- 
sy arising  under  the  Constitution  of  the 
United  States,  the  judgment  of  the  Circuit 
Court  is  reversed,  and  the  case  remanded  to 
that  court  to  take  proceedings  therein  ac- 
cording to  law. 

Reversed. 


/ 


SECURITY  TRUST  &  SAFETY  VAULT 
COMPANY,  of  Lexington,  Kentucky, 
Trustee  of  Oara  D.  Bell,  Plff.  in  Err., 

V. 

CITY  OF  LEXINGTON,  Kentucky,  and  E. 
T.  Gross,  Delinquent  Tax  Collector  for 
Said  City,  Defts.  in  Err. 

(See  S.  C.  Reporter's  ed.  323-335.) 

Constitutional  law — due  process  of  law — 
notice  and  hearing. 

The  failure  of  the  Kentucky  stat- 
utes to  require  notice  to  be  given  of  a  spe- 
cial assessment  for  back  taxes  on  omitted 
property,  made  by  the  regular  assessor  un- 
der Ky.  Stat.  §  3179.  after  the  time  pro- 
vided by  law  for  the  making  of  the  general 
assessment,  does  not  deprive  the  taxpayer 
of  his  property  without  due  process  of  law, 
where  the  state  court  has  afforded  him  full 
opportunity  to  bo  heard  on  the  question  of 
the  validity  and  the  amount  of  the  tax,  and, 
on  such  hearing,  has  reduced  the  tax. 


[No.  55.] 

Argued  October  23,  24,  1906. 
cember  3,  1906. 


Decided  De- 


IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Fayette 
County  Circuit  Court  reducing  a  tax  and  en- 
forcing it  as  reduced.    Affirmed. 

See  same  case  below,  27  Ky.  L.  Rep.  591, 
85  S.  W.  1081. 

Statement  by  Mr.  Justice  Peckham: 
The  plaintiff  in  error,  which  was  plaintiff 
[324] below,  filed  its  'petition  in  the  Fayette  coun- 


NoTK. — On  notice  and  hearing  required  to 
constitute  due  prowss  of  law — see  notes  to 
Kuntz  V.  Sumption.  2  L.R.A.  6r>7;  Chauvin 
▼.  Valiton,  3  L.R.A.  194;  and  Ulman  v. 
Baltimore,  11  LJLA.  225. 
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ty  circuit  court,  state  of  Kentucky,  in  equi- 
ty, on  February  3,  1899,  for  the  purpose  of 
obtaining  an  injunction  restraining  the  de- 
fendants in  error  from  the  collection  of  cc^ 
tain  back  taxes  accruing  during  the  yetn 
1894  to  1898,  both  inclusive,  imposed  k 
favor  of  the  city  of  Lexington,  and  which  tW 
plaintiff  asserted  were  illegally  assetsel 
A  temporary  injunction  was  prayed  for  ol 
granted,  restraining  the  collection  of  tki 
tax,  and  upon  the  trial  the  amount  of  te 
taxes  was  reduced,  and,  as  so  reduced,  i^ 
clared  to  be  a  lien  on  the  property  of  tts 
plaintiff  in  error  as  trustee,  and  jndgmiit 
accordingly  was  entered,  which  jndgmiit 
was,  upon  appeal  to  the  court  of  appMk  if 
the  state,  affirmed,  and  the  plaintiff  bna^ 
the  case  here  by  writ  of  error. 

In  the  amended  petition  it  is  avened  thtft 
the  plaintiff,  as  trustee,  owned  certaio  nd 
estate  in  the  city  of  Lexington,  and  that  ths 
tax  collector  of  the  city,  asserting  a  clsiB 
for  back  taxes  from  1894  to  1898,  both  li- 
clusive,  in  favor  of  the  city,  against  fht 
trust   estate   in  the   plaintiff's   haadi,  for 
$13,904.96,  had,  to  satisfy  the  claim,  Icfiil 
on  the  real  property  held  by  it  as  tmsfcst 
and  described  in  the  petition,  and  had  ming- 
tised  the  same  to  be  sold,  and  would  iiB 
the  same,  unless  restrained  by  order  of  fks 
court.     It  was  averred  that  the  claim  far 
back   taxes   was   for   alleged   omissloni  iC 
personal  property  owned  by  the  plaintiff  ai 
trustee,  which   had   not  been  assessed  for 
^city  taxation  for  the  years  stated,  and  thift 
the  tax  was  based  on  alleged  assessmcats 
imposed  in  December,  1898,  for  these  yeai% 
made  by    the   city  assessor  of   Lesdngto^ 
The  plaintiff  denied  that  the  pretended  ■•• 
sessments  made  in  1898  for  those  years  wen 
any   assessments  at  all,  and  alleged  thai 
there  had  been  no  assessment  for  the  back 
taxes  of  those  years  or  for  any  of  them.   II 
was  averred  that  certain  entries  which  hii 
been  made  in  the  assessor's  books  for  tkf 
years  mentioned,  purporting  to  assem  tkf 
property  for  these  back  taxes,  were  iattf^ 
polatcd   among  the   assessments   for  thoM 
years,    but   were   not   legally    made;   tiM 
such  entries  were  not  assessments,  nor  wMf 
step  in  the  valid  assessment  of  back  t 
in  those  years,  and  *were  made  by  the 
assessor  without  any  notice  to,  or 
with,  the  plaintiff  of  his  intention  to  mtki 
the  same,  or  any  assessment,  and  the  pltii- 
tiff  at  no  time,  either  before  or  sines  mH 
pretended  assessment,  had  been  given  or  •!• 
lowed  any  opportunity  or  privilege  to  mski 
any  complaint  or  show  cause  against  tke  i» 
sessment  before  any  competent  officer  or  tn> 
bunal  whatever.  It  was  also  averred  that  tl. 
the  property  of  plaintiff  as  trustee,. dwkf 
each  of  the  years  covered  by  the  claim  fir 
back  taxes,  had  been  duly  assessed,  and,  M 
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Md  biM  grr^n  the  opportunity,  plaintiff 
old  hive  establisbM  tW  fact  of  aiich  aa- 
■BSBl,  and  titoi  it  bid  b^n  fully  and 

Kit  plftfittiff  averred  that  colle^^tion  of 
a»  biied  on  ats^smenta  made  ae  above 
iM  n^uM  b«  iti  violation  of  the  Const itu- 
A  «|  the  United  States  aod  of  the  state 
KMiirky,  forbid dmg  that  a  citizen  should 

dfpHved  of  bis  property  without  due 
KMa  of  law. 

Ihe  defends^ntt  in  their  answer  averred 
It  fttt  «3f  the  property  (with  an  exception 
t  niAteria]}  on  which  the  defendants  were 
isBsng  taxes  a«  upon  omitted  property, 
I  is  fjiet  been  omitted  by  the  plaint ilT 
m  iii  •^sessment  Tists  during  the  years 
BCiiai«4.  ^^  "that  the  lists  itiade  out  by 
t  ptelntiff  for  those  years  had  been  im- 
IhE  and  improper  lists,  and  that  there 
i  omitted  thercfTom  &  large  part  of  the 
wnalty  owned  by  the  pljilntifT  as  trus- 
.  The  defendants  averred  that  all  the 
rtted  property  was  properly  a  sees  sable  for 
»Ripeetive  years,  and  that  there  was  due 
iioa.  In  1896»  &s  the  back  taxes  on  the 
i  emitted  property,  the  sum  named,  to 
L  |13.i>fM.96 ;  and  the  defendants  denied 
tl  tlie  valuation  of  the  property,  as  ^xed 
lie  aatcssiDent*  was  any  larger  in  propor- 
atiaa  tbe  value  of  the  assessment  gener- 
^placed  on  simitar  property  in  the  city  of 
Eia^fL  After  the  assessment  was  made^ 
wu  arcrred  that  the  delinquent  tax  col- 
bv  demanded  payment  ol  the  same^  which 
i  refused  ft^d  thereupon  he  levied  upon 
» property  on  the  Slat  of  Deeember,  1898. 
i  mawer  then  aet  up  the  making  of  the 
nnnent  *oti  the  property  omitted,  and 
vwtd  that  it  waa  made  substantially  ik& 
liiid  is  the  amended  petition,  by  insert- 
\  ift  eaeh  of  the  books  for  the  various 
in  an  additional  asseBsment  on  account 

oimtt«d  property,  and  tbat^  after  e^ch 
ih^  entriea  of  assessment  in  the  various 
id  had  b«en  made  by  the  assessor,  he 
mA.  his  name  after  tbe  words,  "Assessed 

me;"  and  it  is  averred  that  the  assess - 
st  waa  also  recorded  by  the  assessor  in  tbe 
ek^tax  aaseasment  book  kept  by  the  city 

Lexington,  and  was  by  him  reported  to 
t  taditor  of  the  city  of  Lejtington  on  the 
y  that  the  asaesament  was  made,  Decem- 
r  31,  \m^  Tbe  defendants  also  averred 
■t,  more  than  thirty  days  prior  to  the 
at  the  assesiiment  was  made,  the  eitj, 
wn|^  its  duly  authori/^ed  oflicera  and 
catf^  bad  notiJied  tbe  plaintifT  that  it 
d  omitted  from  its  assess  men  ta  for  tKe 
■11  imi  to  189S,  both  inclusive,  a  large 
ition  of  the  estate  held  by  it  as  trustee, 
^  at  the  time  of  giving  such  notice^  the 
ipcri  of  the  city  bad  furnished  and  deliv- 
d,  «s  a  part  of  such  noticei  au  itemized 
9  U.  8. 


statement  of  the  securities  and  other  per- 
sonal property  belongimg  to  tbe  eitate,  and 
held  by  the  plainttffj  on  the  respective  dates 
for  taxation  for  the  respective  years,  and 
that  payment  of  tbe  taxes  upon  this  omitted 
property  was  repeatedly  demanded  of  the 
platntt:Cf  by  the  city  during  a  period  of  mors 
than  thirty  days  prior  to  the  asaessment, 
and  the  plaintiff  refused  to  pay  any  addi- 
tional taxes  or  to  list  the  omitted  property, 
and  that  ample  time  and  opportunity  were 
afforded  pSaintifT  to  ahow  that  the  property 
had  not  been  omitted  from  the  yearly  as- 
sessments, and  tbe  plaintiff  failed  to  do  io. 

A  reply  and  rejoinder  were  filed,  and, 
upon  the  pleadings,  the  parties  went  to 
triaL 

Judgment  was  given  for  the  defendants, 
refusing  the  injimetion,  and  providing  for 
the  aale  of  the  real  estate  to  aattsfy  tbe 
amount  due  for  back  taxes,  as  stated  in  the 
judgment*  Tbe  total  amount  of  back  taxei 
dtie  on  the  omitted  property  was,  by  such 
judgment,  reduced  from  $13.Pe4.t>0,  the 
amount  claimed  by  the  defendants,  to  the 
sum  of  $S,026.G3,' 

Messrs.  John  T.  Shdhy  and  George  S. 
Hunt  argued  the  cause,  and,  with  Messrs, 
Joseph  D.  Hunt  and  John  R.  Allen,  filed  m 
brief  for  plaintiff  In  error: 

The  right  to  be  beard  in  tax  cases  ia  m 
constitutional  rights  and  indefeasible. 

Cooley,  Ts:cn.  2d  ed,  pp.  362,  363,  3d 
ed.  pp.  §26-629;  McMillen  v.  Anderson,  OS 
U.  S.  37,  24  L.  ed.  335;  Davidson  v.  New  Or- 
leans, 96  U.  S.  97,  24  L.  ed.  fliO;  Hagar 
V,  Reclamation  Dist.  No.  108,  HI  U.  S, 
701,  709,  2d  L.  ed.  5^  572,  4  Sup.  a.  Rep. 
063;  Spencer  v.  Merchant,  125  U.  S.  345, 
355,  31  L.  ed.  763,  767,  8  Sup.  Ct,  Rep. 
021;  Palmer  v.  MeMahon,  133  U-  S.  6fiO, 
a69,  33  L.  ed.  772.  770,  10  Sup.  Ct.  Rep. 
324j  Lent  v.  Till^on,  140  U.  S.  316,  35  L.  ed. 
419,  11  Sup.  Ct.  Rep,  825;  Pittsburgh,  C.  C. 
&  St.  L,  E.  Co.  V.  Backu«.  154  U.  S,  421, 
426,  39  L.  ed.  1031,  1030,  14  Sup.  Ct.  Hep. 
1114;  Winona  ^  St.  P.  Land  Co.  v,  Minne- 
sota, 159  U.  S.  537,  40  L.  ed.  251,  16  Sup, 
a.  Rep.  83. 

The  action  of  the  aflseasing  officers,  what- 
ever the  form  of  the  aaRessment,  when  com- 
pleted, if  it  bo  of  any  force  at  all,  becomes 
conclusive  as  to  the  value  of  the  property 
embraced  in  the  assessment]  and  that  mat- 
ter is  not  open  to  further  inquiry  in  any 
euurt  \  and  if,  in  these  proceedings,  the 
requisite  notice  and  opportunity  for  bear- 
ing be  not  allowed,  then  the  so-ca.]led  assess- 
ment is  void  for  want  of  due  process  of  law. 
No  other  hearing  can  be  the  legal  equivalent 
or  substitute  for  the  hearing  the  party  to 
be  affected  is  entitled  to  before  tbe  asaeaa- 
ing  officers,  whose  authority  to  value  and 
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give  relief  against  errors  of  valuation  is 
full  and  exclusive. 

Stanley  v.  Albany  County,  121  U.  S.  550, 
30  L.  ed.1003.  7  Sup.  Ct.  Rep.  1234;  Cooley, 
Taxn.  2d.  ed.  p.  730,  3d  ed.  p.  1353;  Odd 
Fellows*  Hall  Asso.  v.  Dayton,  25  Ky.  L. 
Rep.  665,  76  S.  W.  181;  Ward  v.  Beale, 
91  Ky.  65,  14  S.  W.  967;  Henderson  Bridge 
Co.  v.  Com.  99  Ky.  623,  29  LJI.A.  73,  31  S. 
W.  486;  Royer  Wheel  Co.  v.  Taylor  County, 
104  Ky.  741,  47  S.  W.  876;  Coulter  v.  Louis- 
ville Bridge  Co.  114  Ky.  42,  70  S.  W.  29; 
Albin  Co.  v.  Louisville,  117  Ky.  895,  79  S. 
W.  274;  Citizens'  Nat.  Bank  *  v.  Com.  118 
Ky.  60,  80  S.  W.  479,  81  S.  W.  686;  Slaughter 
V.  Louisville,  89  Ky.  112,  8  S.  W.  917;  Tur- 
ner V.  Pewee  Valley,  100  Ky.  288,  38  S.  W. 
143,  688. 

The  fact  that  persons  may  have  violated 
the  law,  either  neglecting  or  wilfully  refus- 
ing to  return  their  property  for  taxation,  is 
no  reason  why  constitutional  safeguards 
provided  for  the  protection  of  all  classes 
should  be  destroyed  or  ignored.  The  ques- 
tion is  not  one  of  policy,  but  of 
power;  and  if  it  is  competent  for  a  legis- 
lature to  dispense  with  an  assessment  of 
property  as  to  one  class,  it  would  be  equally 
within  its  power  to  dispense  with  it  for  any 
or  all  other  classes. 

State  Revenue  Agent  v.  Tonella  (Adams 
T.  Tonella)  70  Miss.  701,  22  L.R.A.  346,  14 
So.  17. 

Messrs.  George  C.  Webb  and  George  S. 
Shanklin  argued  the  cause,  and,  with  Messrs. 
J.  R.  Morton  and  E.  P.  Farrell,  filed  a  brief 
for  defendants  in  error: 

When  the  parties  have  been  fully  heard 
in  the  regular  course  of  judicial  proceedings, 
an  erroneous  decision  of  a  state  court  does 
not  deprive  the  unsuccessful  party  of  prop- 
erty without  due  process  of  law  within  the 
14th  Amendment  of  the  Constitution  of  the 
United  States. 

Central  Land  Co.  v.  Laidley,  159  U.  S. 
103,  40  L.  ed.  91,  16  Sup.  Ct.  Rep.  80. 

A  person  who  seeks  the  aid  of  a  court  of 
equity  against  the  payment  of  a  tax  must 
come  with  not  only  clean  but  open  hands, 
and  if  he  owes  any  tax  the  court  will  com- 
pel him  to  pay  it. 

Clark  V.  Louisville  Water  Co.  90  Ky.  624, 
14  S.  W.  502;  Reynolds  v.  Bowen,  138  Ind. 
434,  36  N.  E.  756. 

Publication  of  notice,  as  is  provided  in  the 
statute,  is  ample  and  sufficient  to  meet  the 
requirements  of  due  process  of  law,  and  the 
sittings  of  the  officer  at  stated  times  and 
places  takes  taxation  out  of  the  inhibition 
of  the  14th  Amendment. 

Davidson  v.  New  Orleans,  96  U.  S.  97,  24 
L.  ed.  610:  Hagar  v.  Reclamation  Dist.  No. 
108.  Ill  U.  S.  701.  28  L.  ed.  5*59,  4  Sup.  a. 
Rep.  603;  Kentucky  Railroad  Tax  Cases,  115 
206 


U.  S.  321,  29  L.  ed.  414,  6  Sup.  Ct.  Rep.  Sl\ 
I  Cooley,  Taxn.  3d  ed.  p.  61. 

The  return  made  by  the  corporatioi 
through  its  officers  is  the  statement  of  iti 
own  case  in  all  the  particulars  that  enter 
into  the  question  of  the  value  of  its  tan- 
ble  property. 

Kentucky  Railroad  Tax  Cases,  supra. 

Since  assessments  for  taxation  do  mI 
constitute  judicial  judgments  such  ss  en 
be  set  aside  only  upon  notice  and  after  op- 
portunity to  be  heard,  a  reassessment  of 
grossly  undervalued  property  so  as  to  mib 
such  property  bear  the  same  burden  it  would 
have  borne  if  the  true  assessment  had  htm 
made  in  the  first  instance  does  not  vioUU 
the  constitutional  requirement  of  due  pnt- 
ess  of  law. 

1  Cooley,  Taxn.  3d  ed.  p.  65;  WeyerhsuMff 
V.  Minnesota.  176  U.  8.  560,  44  L  ed.  60, 
•20  Sup.  a.  Rep.  485. 

The  actual  notice  given  to  plaintiff  ii 
CTTOT  meets  every  requirement  of  due  proeM 
of  law. 

Davidson  v.  New  Orleans,  supra;  Paulwi 
V.  Portland,  149  U.  8.  80,  37  L.  ed.  637,  II 
Sup.  Ct.  Rep.  750;  Hagar  v,  ReclamstioB 
Dist.  No.  108,  and  Kentucky  Railroad  Tu 
Cases,  supra;  Sturges  v.  Carter,  114  U.  & 
511,  29  L.  ed.  240,  5  Sup.  Ct  Rep.  1014. 

A  hearing  of  the  taxpayer's  complaint  h| 
a  court  of  competent  jurisdiction  meets  thi 
requirements  of  due  process  of  law  vadm 
the  14th  Amendment,  whether  there  be  9MJ 
other  notice  or  not,  and  whether  the  ttf- 
payer  may  have  had  anj  other  hearing  or 
not. 

Kentucky  Railroad  Tax  Cases,  supra:  Xs- 
Millen  v.  Anderson,  95  U.  8.  37.  24  L  rf. 
335;  Hagar  v.  Reclamation  Dut.  No.  Mi^ 
supra. 

Under  the  jurisprudence  of  Kentaakfi 
there  can  be  no  question  but  that  a  oNrt 
of  equity  can  enjoin  the  collection  of  tanfr 

Baldwin  v.  Shine,  84  Ky.  502, 2  S.  W.  IMl 
Gates  v.  Barrett,  79  Ky.  205:  Allison  r. 
liouisville,  H.  C.  &  W.  R.  Co.  0  Bush.  Mt 
Louisville  &  N.  It  Co.  v.  Wamn  Cooat^ 
Court,  5  Bush,  243;  Louisville  t.  Bcaid  i 
Trade,  90  Ky.  409,  9  LJELA.  829,  14  8.  W.  lift 

Mr.  Justice  Peekham,  after  makinir  tkt 
foregoing  statement,  delivered  the  opinisa 
of  the  court: 

There  are  in  the  state  of  Kentneky  t«t 
distinct  methods  by  which  an  tMriimf* 
for  so-called  back  taxes  can  be  made.  Oh 
method  is  an  assessment  by  a  special  back- 
tax  assesaor,'  *elected  aa  provided  for  bj  ai( 
ordinance  of  the  city  of  Lexington.  TUi 
ordinance  the  court  of  appeals  of  the  ttili 
of  Kentucky  has  held,  contrary  to  the  cot* 
tention  of  the  plaintiff  in  this  rase,  did  Ml 
displace  the  regular  assessor,  or  afTect  Mi 
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rigU  to  tDAki*  mn  ftssess^ent  for  bark  taxes. 
^  fytler  mt'thod  pn^i^ides  for  an  assess- 
fwmi  hf  Uie  regular  aas&sa^Dr,  under  §  3]7(^ 
ikft  I&trt  rekting  to  the  cit^  of  Lexmg 
I,  wtltrli  leetbOj  among  otber  things 
conlained,  provides  that;  "When 
fTtf  the  A^^c^a^or  iha,]]  aAcertam  that  there 
kam  in  an\  fornier  jear  or  years^  t^een  any 
pTiipCTtj*  omitted  which  should  h&vm  been 
-Uied  be  shall  assess  the  tame  against  the 
pr»t>ii  who  should  have  been  aaseeieed  with 
it,  if  living;  if  aot,  agaiBst  his  represeatA- 
lire* 

In  this  case  the  ajBesstneut  for  back  taxes 
tu  made  by  tbe  r^gutsir  assessor^,  but  not 
Ifittl  December  3l«  iS!>S,  under  the  above- 
|tt»ted  provision  in  §  3179,  It  was^  hovv- 
BtT.  A  spHeeisd  asses&xneDt,  made  after  the 
Ifgular  ajsaessment  is  tbe  assessor's  books 
W  ISdS»  and  after  euch  books  had  be«n 
tnumnitted  within  t^a  time  prescribed  .by 
kv  II  3160),  D<?cember  h  1S98„  to  the  au- 
iturt  aubjeet  to  tbe  inspection  of  tbe  pub- 
it  In  regard  to  tbe  regular  aasesamenL^ 
statute*  of  Kentucky  prnvide  (§  3181) 
A  bo&rd  of  equali7.ation,  which  sits  on 
ir£t  Monday  of  January/  and  contin- 
b  *e*iion  not  longer  than  four  weeks. 
Hkditor  must  deliver  to  the  board  tbe 
M^ent  bookfl  filed  with  him  by  tbe  aa- 
or,  and  it  ii  to  hear  all  complaints 
It  the  asscasineatB  made  by  the  aaaea- 
^  ud  may  determine  the  same,  but  it 
iuereaae  the  assessment  without  no- 

, to  Uie  party  whose  property  it  to  be  in^ 

rmued.    The  section  is  part  of  the  general 

itatQt^  at  to  as^scssmenta  for  the  annual 

liiea,  tad  it  refers  evidently  to  tbe  assess- 

mmu  made  by  the  assessor  up  to  the  Ist 

«l  December   precetiing,   and    which    appear 

at  t^  book  which  ibe  law  dire<:>tB  to  be  sent 

to  tbe  auditor  and  by  him  transmitted  to 

tktotnlof  ecjualizstion.     It  does  not  refer 

toll  ettraordidary  aaseasuient  made  by  tbe 

"WMOf  ffir  back  taxes  subse*;uently  to  the 

illtimt  provided  for  bj  law  for  *the  making 

«i  tbe  general    aasessment.      The    assessor 

3mtt  return  the  general  assessment  which 

^  makes  in  hii  book  under  g  3179  to  the 

iidrtoT  on  or  before  December  1   Ln   each 

^.    Section  3180.     This  book  remains  in 

^  Aoditor'i  office  subject  to  the  inspection 

tft^  public  until  transmitted,  in  tbe  Janu- 

nj  following,  to  the  board  of  equalization 

tinder  I  3183.    In  the  case  before  us  the  aa* 

MiBQient  for  the  ba^k   tax   was  made  1^- 

Uttte  31,  1898,  by  entering  a  aeparati  a«- 

MMBMiit   for   each   year   in   the   a^sseasor's 

IfiOk  for  that  year,  and  therefore  these  va- 

aa&esamentfl  were  not  contained  in  the 

of  the  assessor  as  they  were  sent  to 

Che  auditor  on   December   1    of   each   year, 

«ipectJvely,     The  aeseseor*s  iNDoks  for  th-^ 

fmn  pnoT  to  1696  were  obtained  in  some 
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way,  and  tbe  entnea  of  the  assiessmenta 
were  therein  made,  because,  as  stat^t,  there 
%vere  no  other  books  provjiled.  We  find  no 
provision  of  the  statute  as  to  assessments 
for  back  taxes,  which  requires  notice  of 
such  assessment  if  made  nt  any  time  other 
than  in  the  regular  course  for  the  general  as^ 
seasnient  as  provided  for  in  the  general 
statute.  It  tbe  assessment  happens  to  b© 
mads  in  the  assessor's  book  prior  to  Decern* 
ber  1  in  any  year,  it,  of  course,  goes  with 
the  book  to  the  auditor,  and  remains  thcro 
for  inspection  by  the  public^  until  taken  be- 
fore the  board  of  equalization.  Such  an 
aaseaament  would  carry  with  it  the  provl- 
sioQ  of  the  law  of  the  state  applicable  to  the 
city  on  the  subject  of  asspssmentSj  inelud- 
ing  the  general  notice  under  the  law  provid- 
ing for  such  asseasment*  But  that,  of  course 
cannot  apply  where  the  assessment  is  not 
made  on  or  br^fore  Decern l>er  1  in  the  regu- 
lar assessment  book*  That  book  the  tax- 
payer must  omit  to  examine  at  his  perils 
when  filed  with  the  auditor,  or  when  before 
the  board  of  equalisation.  As  sent  to  the 
auditor  December  1,  IS9S,  tbs  book  did  not 
contain  the  assessment  in  question.  And 
as  to  the  books  of  the  former  years,  thej 
had  passed  out  of  the  legal  custody  of  the 
assessor,  and  he  could  not  take  any  such 
books,  and,  without  no  ties,  impose  a  con- 
clusive asaesamcnt  for  back  taxes  for  tbe 
particular  year  the  book  had  been  made  *ubc[SSS] 
of  aa  an  assessment  book.  Such  assessment 
eon  Id  not  be  enforced  UQleas  the  taxpayer 
could  thereafter  at  some  time,  and  aa  a 
matter  of  ri^^ht^  be  beard  upon  the  question 
of  the  validity  and  the  amount  of  such  ta^c. 
The  general  statutory  notica  as  to  the  reg- 
ular assessment  proceedings  cannot  be  re- 
garded as  notice  of  this  special  assessment, 
made  years  after  the  completion  of  tbe  old 
ass^sBments. 

In  regard  to  tbe  question  of  notice,  the 
court  of  appeals  held  that  the  burden  of 
proof  in  such  a  proceeding  aa  this  was  upon 
the  plaintiff  to  establish  that  there  was  no 
notice  of  tbe  assessment  given  it;  but  it 
also  held  that  the  defendant  had,  in  fact, 
proved  that  there  was  notice  given  to  the 
plaintiff  in  error  before  the  assessment  was 
made.  This  applies  to  a  notice  in  fact,  but 
the  court  of  appeals  did  not  hold  that  there 
was  any  notice  mad-g  necessary  by  the  stat- 
ute in  regard  to  such  a  special  assessment  as 
above  described.  An  asaessment  made  on 
December  31,  1898,  in  the  manner  set  forth, 
although  imposed  before  the  meeting  of 
the  board  of  equalisation  in  January  follow- 
ing, was  not  imposed  at  a  time  which  made 
the  general  statutes  as  to  assessments  ap- 
piit^able,  and  therefore  the  taxpayer  had  no 
statutory  notice  or  opportunity  furnished 
him  to  appear  and  be  heard  before  tbe  boards 
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He  may  have  examined  the  assessor's  books 
for  the  various  years  1894-1898,  when  filed 
in  the  auditor's  office  on  the  1st  of  Dacem- 
ber,  by  the  assessor,  and  prior  to  December 
31,  when  this  assessment  was  made,  and 
found  that  there  was  no  assessment  made 
against  him  for  any  back  taxes.  There  was 
no  statutory  obligation  imposed  on  him  to 
again  examine  the  books,  lest  perchance 
they  may  have  had  an  interlined  assessment 
made  in  them,  for  the  making  of  which  the 
law  provided  no  notice.  It  follows  that  the 
subsequent  assessments  placed  in  such 
books,  and  not  appearing  on  any  book  when 
sent  to  the  auditor  by  the  assessor,  would 
not  be  made  under  any  statutory  provision 
for  notice,  and  would  not  afford  the  tax- 
payer an  opportunity  to  be  heard  before  the 
board  of  equalization  in  regard  to  the  ille- 
gality of  such  tax. 
|IM3]  *If  the  statute  did  not  provide  for  a  no- 
tice in  any  form,  it  is  not  material  that,  as 
a  matter  of  grace  or  favor,  notice  may  have 
been  given  of  the  proposed  assessment.  It 
is  not  what  notice,  uncalled  for  by  the  stat- 
ute, the  taxpayer  may  have  received  in  a 
particular  case,  that  is  material,  but  the 
question  is  whather  any  notice  is  provided 
for  by  the  statute.  Stuart  v.  Palmer,  74  N. 
Y.  183,  30  Am.  Rep.  289.  Before  this  special 
assessment  could  be  actually  enforced  or 
during  the  process  of  enforcement  the  tax- 
payer must  have  an  opportunity  to  be  heard 
as  to  its  validity  and  extent.  In  Weyer- 
haueser  v.  Minnesota,  17G  U.  S.  550,  44  L. 
ed.  583,  20  Sup.  Ct.  Rep.  485,  it  was  held  that 
the  taxpayer  was  entitled  to  an  opportunity 
to  be  heard  before  the  tax  could  ba  enforced 
(see  page  556,  L.  ed.  p:i;:e  586.  Sup.  Ct.  Rep. 
page  488),  that  the  Tiling  of  the  tax  list 
therein  spoken  of  was.  in  effect,  as  held  by 
thi  court,  the  institution  of  an  action 
against  each  tract  of  land  described  in  it, 
and  the  taxpayer  thereafter  had  opportu- 
nity to  make  any  defense  he  might  have. 
This  the  court  held  was  sufficient.  The  pro- 
ceedings leading  up  to  that  assessment  or- 
iginated in  a  complaint,  in  writing,  to  the 
governor,  who  thereupon  appointed  a  com- 
mission to  hear  the  matter,  and  if  proper, 
impose  the  tax.  but  before  it  could  be  en- 
forced or  during  the  process  of  collection  the 
landowner  had  a  right  to  be  heard.  The 
statute  now  before  us  does  not  provide  for  a 
notice  of  the  special  assessment,  nor  did  the 
plaintiff  have  an  opportunity  to  be  heard 
as  to  the  assessment  before  the  board  of 
equalization. 

But  in  this  case  the  state  court  has  afford- 
/  ed  to  the  taxpayer  full  opportunity  to  be 
I  heard  on  the  question  of  the  validity  and 
amount  of  the  tax.  and.  after  such  opportu- 
nity, has  rendered  a  judgment  which  pro- 
viiio.s  for  the  enforcement  of  the  tax  as  it 
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has  been  reduced  by  the  coart,  the  redoetiot 
amounting  to  over  $5,000.    The  plaintiff  hi% 
therefore,  been  heard,  and  on  the  hearing  kn 
succeeded  in  reducing  the  assessment.    WW! 
more  ought  to  be  given  ?    Whether  the  op- 
portunity to  be  heard  which  has  been  affoii- 
ed  to  the  plaintiff  has  been  pursuant  to  tk 
provisions  of  some  statute,  as  in  McMilhi 
V.  Anderson,  05  U.  S.  37,  24  L.  ed.  335.  u< 
Hagar  v.  ^Reclamation  Dist.  No.  108,  111  U.p 
S^  701,  28  L.  ed.  560,  4  Sup.  Ct.  Rep.  663,  or 
by  the  holding  of  the  court  that  the  pitii* 
tiff  has  such  right  in  the  trial  of  a  suit  to 
enjoin  the  collection  of  the  tax,  is  not  ni- 
terial.     The   state   court   in  this  case  kM 
held  the  taxpayer  entitled  to  a  hearing,  ui 
has  granted  and  enforced  such  right,  and  vp- 
on  the  trial  has  reduced  the  tax.    In  so  daii| 
the  court  below  has  not  assumed  the  lep^ 
lative   function  of   making  an  assettmeit 
It  has  merely  reduekl,  after  a  full  heari*^ 
the  amount  of  an  assessment  made  by  tki 
assessor  under  color,  at  least,  of  legisktiffl 
authority. 

The  court  of  appeals  has  held  that  tki 
power  of  the  trial  court  in  giving  the  hear- 
ing has  been  properly  exercised. 

It  is  urged  that  the  court  below  hai  sot 
in  fact  decided  that  the  assessment  tguMt 
plaintiff  as  reduced  was  legal,  but  on^.Ail 
plaintiff  will  not  be  heard  upon  the  fm- 
tion  of  enjoining  the  collection  of  the  tn 
until  plaintiff  tenders  the  amount  uf  tax 
equitably  due.  The  plaintiff  denies  that 
there  is  any  amount  equitably  due,  aid  it 
contends  that  it  has  not  had  an  opportosity 
to  show  the  invalidity  of  the  asaeaaoNit 
We  think  the  contention  not  well  fomdei 
The  court  has  held  that  the  burden  nM 
upon  the  plaintiff  to  show  the  invalidit;f  if 
the  tax.  Even  if  erroneous,  the  dcciMM  ii 
not  of  a  Federal  nature.  It  had  the  chaatt^  it 
all  events,  to  show  the  invalidity  of  the  tai 
in  whole  or  in  part.  L'pon  the  eridcMi 
givan  on  the  trial  the  tax  was  ledoced,  vd 
the  court  of  appeals  has  said: 

*'The  claim  of  appellant  to  escape  a  retit* 
spective  assessment  of  the  property  of  Hi 
cestui  que  trust  in  tbis  case  is  wholly  teeh- 
nical.  That  it  owes  the  tax  it  seeks  to  cndi 
is  made  apparent  by  an  examination  of  tUl 
record.     Although  it  had  in  its  hands  til 
means  of  instantly  and  most  oonelunWIf 
showing  either  that  the  trust  estate  did  Mft 
own   thie   property  with  which   it  was  9t 
sessed,  or  that  the  values  were  too  Ugk,  t 
introduced    no   evidence   whatever  tm  tlil 
subject.     While  it  was  not  incumbent  ^ 
on  the  appellees  to  introduce  any  €iHa«% 
being  authorized  under  the  principles  henii 
enimciated  to  *await  the  OTidenoe  of  apfcl-|l 
lant  showing  the  invalidity  of  the  aHH^ 
ment  complained  of»  yet  tb<^  did  iatrodMI 
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MississiFFT  R.  Commission  t.  Iixoiois  0,  R,  Ca 
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iriEtfitai  vkidt  we  thijik  clearlj  esiabUshefl 
Ikt  Appellaat  justly  ow^  tli^  amouTit  of 
bbe  Ux.  whith  hsks  been  adjudged  against 
tki  «iUJ«  of  its  cfistui  que  erufi/'  [27 
[y.  L  Eep.  S9&*  85  S-  W.  1083] 
We  tMak  U  BuMolt^ntljr  appears  that  the 
ituDtiff  bad  an  op|K}rt unity  to  be  heard 
fm  Ibe  qtiestlon  of  tlie  vulidit  j  of  the  tax, 
ptl  for  wmat  of  notice  in  foct^  and  wheltier 
tf  property  ftoseaaed  for  baek  tttxesi  had 
liUj  been  omitted  from  the  original  list 
r  tilt  j^LFs  in  question,  and  was  therefore 
^gperlf  t&£flKble  litider  tho  aasessment  for 
lek  taxes-  Even  if  the  aaseaament  bad 
xft  made  by  the  assessor  without  noti^e^ 
H  if,  upon  the  hearing  in  this  cauae,  tbe 
ms/isS  nad  iba  right  and  an  opporttmilj 
I  be  beanl,  and  tbe  aa«esament  was  thereon 
<dae«d.  It  has  obtaixir3d  at  J  the  hearing  it 
li  entitled  to.  We  think  the  pUintilT 
lA  hire  ffucb  a  hearing,  and  the  judgment 
lovrrect,  ao  far,  at  least*  as  this  (.-ourt  is 
ttbcinied  to  reriew  it.    It  is  therefore  af- 
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State^-munumty  from  suiL 

1.  A  auit  to  enjom  the  enforcement  of 
tMQT^T  &{  the  Mississippi  railroad  coiamis- 
rioD  i^ompeiling  a  railroad  company  to  stop 
£ta  trtim  a|  a  specified  station  is  not  a  tuit 
ifiiiist  the  state. 
ffAmti    Dowts — eajoiiuiig    proceedings    in 

m.tt  CQUltS. 

t  Tbe  Mississippi  railroad  commission 
li  Dot  a  court  within  the  meaning  of  U.  S. 
leT.  SUt.  I  720,  U.  S.  Comp.  Stat.  1901,  p. 
SiL  forbidding  the  Federal  courts  to  enjoin 
pniisff<lingB  in  a  state  court, 

'Wtt*!    eoiuts — enjoining    proceedings    in 
Kite  conrta. 
1  A  proceeding   before  the  Mississippi 
'^''^^^oaui  commission  docs  not  become  a  pro- 


ceeding in  a  state  courts  within  the  mean- 
ing of  U.  8.  Rev.  Stat,  g  720,  so  as  to  pre- 
vent a  Federal  court  from  enjoining  the  en- 
forcement of  an  order  of  such  eommisdon 
which  is  claimed  to  violate  the  F*>deral  Om- 
stttutlon^  because  the  commiaeiion  would 
have  to  resort  to  a  state  court  to  aid  it  in 
the  enforcement  of  its  order. 
Appeal — juftsdiction  of  circuit  court  of  ap- 
peala 

4.  An  appeal  lies  to  the  appropriaie 
circuit  court  of  appeals  in  a  case  whore  the 
jurisdiction  of  the  circuit  court  attach<?d 
hoth  on  the  ground  of  diverse  citizenship 
and  on  a  separate  and  independent  consti- 
tutional  ground. 

Commerce^ — state  regulation — requiring  traio 
to  stop  at  county  seat. 

5.  Interstate  commerce  is  unconstitu- 
tionally interfered  with  by  an  order  of  the 
Missisi^ippi  railroad  commission,  made  in  the 
exercise  of  its  discretionary  authoritvT  un* 
der  Miss.  Code  18&2,  §g  3550,  4302,  retfuiring 
a  railway  company  to  stop  its  intiirstate 
mail  trains  at  a  specified  county  seat,  where 
proper  and  adequate  railway  passenger  faeil- 
itiea  are  otherwise  afforded  that  station. 

[No.  64.] 

Argued  October  20^   IflOfl*     Decided  Decem- 
ber 3,  1000. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
to  review  a  judgment  which  reversed  a 
judgment  of  the  Circuit  Court  for  the  South- 
ern District  of  Mississippi^  in  favor  of  de- 
fendants in  a  suit  to  enjoin  the  enforcumeut 
of  an  order  of  the  Mleiiiisttippi  railroad  com- 
mission  requiring  a  railway  company  to 
stop  its  interstate  mail  trains  at  a  spec!' 
fled  c«:»unty  seat,  and  remanded  the  case, 
with  directions  to  enter  a  decree  enjoining 
the  enforcement  of  such  order.  Affirmed. 
See  same  case  below,  70  C.  C.  A.  617,  138 
Fed.  327. 

Statement  by  Mr.  Justice  Peckham: 
The  railroad  commission  of  the  state  of 
Mississippit  and  its  members  and  clerk,  as 
appellants^  bring  to  this  court  by  appeal  the 
Judgment  of  the  circuit  court  of  appeals  for 
the   fifth   circuit,   which   court  reversed  the 


KoiK.— On  suits  against  a  state — see 
lotes  to  Murdock  Parlor  Grate  Co.  v.  Com. 
ILRA.  399;  Carr  v.  State,  11  L.RA.  370; 
^ten  ▼.  Arkansas,  15  L.  ed.  U.  S.  991; 
Ems  ▼.  Louisiana,  33  L.  ed.  U.  S.  842;  and 
hdan  T.  Wesley,  13  C.  C.  A.  165. 
Ob  enjoining  proceedings  in  state  courts 
see  notes  to  Gamer  v.  Second  Nat.  Bank, 

C  C  A.  90;  Central  Trust  Co.  v.  Grant- 
■,  27  C.  C.  A.  675 ;  Copeland  v.  Bruning, 
a  C.  A.  437;  and  Teflft,  W.  &  Co.  v. 
nberg,  6  LJ&J^.  224. 
)a  tbe  jurisdiction  of  the  circuit  court 
afypeals — see  notes  to  Lau  Ow  Bew  T. 
3  IT.  S.  U.  S.,  Book  51.  14 


United  States,  1  C.  C.  A.  6;  Salmon  v.  Mills, 
13  C.  C.  A.  374;  and  United  States  Free- 
hold Land  &  Emigration  Co.  v.  Gallegos,  32 
C.  C.  A.  475. 

On  state  regulation  of  interstate  or  for- 
eign commerce — see  notes  to  Norfolk  &  W. 
R.  Co.  V.  Com.  13  L.R.A.  107;  McCanna  & 
F.  Co.  V.  Citizens'  Trust  &  Surety  Co.  24 
C.  C.  A.  13;  and  Gloucester  Ferry  Co.  v. 
Pennsylvania,  29  L.  ed.  U.  S.  158. 

On  the  duty  of  a  carrier  to  stop  trains  at 

Sassenger  station — see  note  to  Atchison,  T. 
;  S.  F.  R.  Co.  V.  Cameron,  14  C.  C.  A.  362. 
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judgment  of  the  United  States  circuit  6ourt 
for  the  southern  district  of  Mississippi,  in 
favor  of  the  appellants,  and  remanded  the 
case,  with  directions  to  enter  a  decree  for 
the  complainant,  the  railroad  company. 

The  case,  as  it  appears  in  the  record, 
shows  the  following  facts: 

The  citizens  of  the  town  of  Magnolia, 
which  has  about  1,200  inhabitants,  and  is 
situated  in  the  state  of  Mississippi,  on  the 
line  of  the  railroad  of  the  appellee,  and 
about  98  miles  north  of  New  Orleans,  in 
April,  1903,  presented  a  petition  to  the  3klis- 
sissippi  railroad  commission,  asking  that 
commission  to  order  the  railroad  company  to 
stop  its  passenger  trains  numbers  1,  3,  and 
4  at  the  Magnolia  station,  the  ground  of 
the  request  being,  as  stated  in  the  petition, 
that  ^lagnolia  was  one  of  the  most  pro- 
gressive towns  in  the  state  and  the  county 
5*itc  of  the  oiitity,  and  the  petitioners  be- 
[SSTJlieved  *that  they  were  entitled  to  have  these 
trains  make  regular  stops  at  that  point,  and 
they  stated  their  belief  that  it  was  for  the 
best  interest  of  the  public,  as  well  as  the 
town,  to  have  the  passenger  trains  named 
mak6  regular  stops  at  the  town. 

Trains  numbers  1  and  3  were  south-bound 
trains  from  Chicago,  passing  Magnolia  on 
their  way  to  New  Orleans,  while  train  num- 
ber 4  was  a  train  on  its  way  north  to  Chi- 
cago from  New  Orleans. 

After  a  hearing  before  the  railroad  com- 
mission, on  notice  to  the  railroad  company, 
the  commission  made  an  order  granting  the 
application  as  to  trains  1  and  3,  and  deny- 
ing it  as  to  number  4. 

Hefnre  obeying  the  order  the  company 
brouglit  this  suit  to  enjoin  its  enforcement. 
Upon  the  filing  of  the  bill  a  temporary. in- 
junction was  issued  and  a  subpequent 
motion  to  dissolve  it  was  denied.  The  de- 
fendant in  the  suit,  the  railroad  commission, 
answered  the  bill,  and  denied  that  the  rail- 
road company  furnished  the  town  of  Mag- 
nolia with  adequate  accommodations  for  the 
south,  and  put  in  issue  the  allegations  of  the 
bill  that  the  order  made  by  the  commission 
was  unreasonable  or  an  illegal  interference 
with  the  interstate  eommere«»  of  the  railroad 
company.  The  case  came  on  for  hearing  be- 
fore the  circuit  court,  at  the  end  of  which  a 
decree  was  made  denying  the  relief  asked 
for  by  the  complainant,  the  court  holding 
that  the  order  of  the  coninii-ssion  was  not 
unreasonable,  and  that  therefore  the  tempo- 
rary injunction  should  be.  and  it  was,  dis- 
solved. An  appeal  to  the  circuit  court  of 
appeals  was  prayed  for  by  the  railroad  com- 
pany and  granted. 

The  bill  stated,  amongst  f>ther  things,  thnt 
tiie  c<irporati<»n  was  created  under  the  laws 
of  the  state  of  Illinois,  and  that  the  com- 
plainant was  a  resident  of  that  state,  and 
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domiciled  hi  the  city  of  Chicsgo;  and  tk 
the  railroad  commission  was  created  by  tk 
state  of  Mississippi,  and  its  individual  mea 
hers  were  citizens  and  residents  of  tin 
state.  The  complainant  further  showed  tkg 
it  was  operating  an  interstate  line  of  nO 
road,  extending  from  the  city  of  Xew  Or 
leans,  in  Louisiana,  *north  through  tU 
state  and  the  states  of  Mississippi,  Kentn£k| 
Indiana,  and  Illinois  to  the  Great  Lakes  d 
the  Northwest,  connecting  at  various  poiili 
with  other  lines  of  interstate  railroads.  B 
is  also  averred  that  the  Congress  of  thi 
L^nited  States  had  established  the  line  d 
railroad  operated  by  the  complainant  u  i 
national  highway,  for  the  accommodation  of 
interstate  commerce  and  the  carriagp  of  tk 
mails  of  the  United  States,  and  had  bees  m 
recognized  and  promoted  as  such  by  rukm 
acts  of  Congress;  that  owing  to  the  eil- 
gencies  of  its  interstate  business  and  the  R- 
quirements  of  modem  commerce  and  pv- 
senger  transportation,  as  well  as  the  tint' 
portatjon  of  freight  and  the  United  SUta 
mails,  the  complainant  had  been,  from  tiHM 
to  time,  required  to  shorten  its  schednK 
and  to  maintain  and  op<'rate  certain  M 
through  trains,  intended  primarily  ui 
chiefly  for  interstate  transportation  ui 
interstate  commerce;  that  the  two  inSm 
numbered  1  and  3 — one  being  known  u  thi 
fast  mail  and  the  other  as  the  Xew  OrlMtf 
&  Chicago  Limited — were  run  expressly  fof 
the  purpose  of  carrying  the  interetate  biiil- 
ness  and  for  the  transportation  of  the  Unit- 
ed States  mail,  and  that  they  were  im  oi 
special  schedules  for  that  purpose,  tnd  of 
necessity  had  to  make  close  connectioni  witk 
other  through  trunk  lines  of  railroad  doiflf 
an  interstate  busineM,  and,  in  order  tl 
maintain  the  necessary  schi^ule  of  time  kf 
the  operation  of  these  interstate  trsin,  ft 
was  impossible  and  wholly  impractictbleti 
stop  at  all  stations ;  and.  further,  that  theH 
trains,  being  south-bound  trains,  only  ito* 
regularly  at  junction  points  and  all  ffwh 
points  of  importance  in  the  state  of  lll»" 
sissippi  which  are  necessary  and  which  jwti" 
fy  such  stops.  The  bill  showed  the  sew* 
modations  which  were  afforded  the  town  ol 
Magnolia  by  the  other  trains  proridfd  W 
the  company,  and  which  it  alleged  ^' 
ticiently  accommodated  the  travelinj;  pabft 
at  that  point ;  that  a  compliance  with  tbi 
order  of  the  commission,  by  stopping  tki 
trains  named,  would  imperil  the  ability  ^ 
the  complainant  to  comply  with  Its  eontitti 
with  the  United  States  for  the  carriaieto' 
the  mails,  and  *  would  emharaiw  its  Inttf 
>tate  tratlic.  and  that  It  would  be  innpoi 
siMo.  un<Ier  the  present  condition  of  tt 
rctadbcd  and  equipment  of  the  complainam 
to  increase  the  speed  of  the  trains  so  as  t 
allow  for  the  Btoi>page    of    the    trains   i 
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ftj  |]ie  eommii^^ioii;  that  the  cooi- 
♦  |lffiot«filed  before  tbe  coramis&ioti 
Ufi  ttftftung  of  the  ord^r,  and  it*Ql- 
hmt  it  frhowed  that  it  was  then 
Dg  the  town  of  %la|;Tif>$ia  all  rens^ori^ 
i  &eces«ary  railroad  fac  ill  lies,  and 
«^»et  of  the  order  would  he  to  give 
*n  gre«ter  railroad  faojlitii^*  than 
lirded  hj  com  plain  ant  to  any  other 
^  the  Btftte  of  Misalesipp],  including 
^^f  Jackson,  the  eapitaj  of  the  state^ 
g  only  the  town  of  McComb  City, 
b^ing  ft  relay  station  on  complain- 
ti4,  it  ia  ni-r'&^sarj  for  alt  trains  to 
fre  to  chani^e  the  *^ngmc,  and  for 
ter^  etc.;  that  the  e (feet  of  tlie  order 
M  he  to  give  to  the  town  five  <laily 

0  the  city  of  New  Orleana,  running 
ihnrt  internals  of  each  other*  It  was 
alleged  that  bj  the  ^laiiitory  law  of 
e  of  Mifisiasippi  th&  complainant  waa 
to  Ik  penalty  of  $50  for  each  time  it 
p  ttop  its  trains  on  the  order  of  th^ 
iWDi  and  that  the  complainant  would 
^  he  compelled  to  comply  with  the 
r  be  subject  to  a  multiplicity  of  auits 
(tlties  arkin^  from  each  and  every 
i  of  the  order,  and  that  defeadantB 

1  by  iuit  to  enforce  the  order*  It 
iQ  averred  that  the  order  of  the  com- 

wa»  a  dire4?t  burden  upon  interstate 
te>  and  also  a  direet  and  «nnece*aary 
Ijipe  with  the  speedy  carriage  of  the 
H  the  United   StnteB, 
aaendment    to   the    bill    wa»   iubse- 

filedf  showing  that  Congress  had 
.  a  ri^ht  of  way  and  sections  of  land 
atate  of  Illinois  to  aid  in  the  con- 
HL  of  a  railroad  from  the  southern 
Ltion  of  the  Illinois  &.  Michigan 
^  a  point  at  or  near  the  junction  of 
iiflivnippi  and  Ohio  rivers,  with 
it,  etc*!  which  should  remain  a  pulilic 
y  for  the  use  of  the  government  of 
it«d  Statea,  free  from  toll  or  other 

upon  the  tran^portfttion  of  tiny 
rt^  or  troopa  of  the  United  States,  and 
eh  maiU  of  the  United  States  should 
imes  be  transported,  and  the  C'OO^resa 
idt  like  p^ranta  to  the  states  of  Ala- 
tnd  Mississippi^  respectively,  for  the 
i  of  aiding  in  the  construction  of  a 
I  from  the  city  of  Mobile  to  a  point 
le  mouth  of  the  Ohio  river;  and  it 
w  averred  that  the  state  of  lIlinoii% 
irtered  the  complainant  in  1850,  and 
>  it  ri|fbts  and  lands  granted  to  that 
f  the  act  of  Congress, 
lefendant  commission  answered  and 
the  averments  m  the  bill,  ai  already 


KaTCtHttS   Green    argued   the    causae, 
AMeaara.  Gamer  Wynn  Green^  Wil- 


liam AMlliams,  and  J,  N.  Fbwftra,  filed  m 
'jrief  for  appellants : 

The  circuit  court  of  appeals,  under  Ita 
opinion,  was  without  jurisdiction  of  the  ap< 
peal. 

Field  V.  Barber  Asphalt  Paving  Co.  194 
U.  S.  618,  48  L.  ed.  1142,  24  Sup.  Ct.  Rep. 
784. 

The  di-crnt  court,  &f  a  Federal  court,  waa 
without  jurisdiction  of  this  suit. 

It  is  ft  suit  against  the  state  of  Miasia* 
stppi,  contrary  to  the  llth  Arin^ndment, 

Fitts  V.  McChee,  172  U,  S.  527,  528,  43  h, 
i±  540;  541,  19  Sup.  CL  Rep.  2m  i  Re  Avera^ 
123  U.  S,  497,  31  L.  ed.  226,  B  Sup,  Ct/Rep. 
164 J  Smith  V.  Reeves,  178  U.  S,  436,  44  L. 
Git  1140,  20  Sup.  Ct.  Rep,  910, 

If  the  state  statutes  were  unconstitu- 
tional, the  Federal  court  could  not  restrain 
the  suit. 

Harkrader  v,  Wadley,  172  U,  S.  IfiO,  43 
L.  ed.  406,  19  Sup,  Ct.  Rep.  119;  McWhorter 
V.  Pensacola  &  A,  R.  Co,  24  Fla.  417,  2 
UILA.  '504,  12  Am,  St.  Rep.  220,  5  So.  120. 

There  is  no  complaint  in  the  bill  that  th« 
state  statutes  are  nn constitutional;  the  com- 
plaint ia  that  the  order  violates  the  Ctmsti- 
tution.  The  aasii^ment  of  error  in  the 
court  of  appeals  only  complains  of  the  order. 

A  suit  against  an  officer  of  a  state  to 
enjoin  him  from  instituting  suits  to  enforce 
the  police  power  under  a  state  statute, 
which,  if  properly  construed,  is  cunceded  to 
be  valid,  and  with  the  enforcement  of  which 
he  le  charged  by  law,  on  the  ground  that 
he  19  proceeding'  under  an  erroneous  inter* 
pretation  of  the  law*,  and  in  violation  of  the 
Federal  Const itutionj  is  a  suit,  in  effect, 
against  the  state,  and  of  which  the  Federal 
court  18  denied  junsdiction  by  the  llth 
Amendment. 

Arbnckle  v.  Blackburn.  65  L.R.A.  864,  51 
C.  a  A.  122,  113  Fed.  61(1,  191  U.  S,  405, 
4S  L.  ed,  239,  24  Sup.  CL  Rep.  148. 

The  cKurt,  as  a  Federal  court,  was  pro* 
Iribited  from  isi^uing  this  injunction  by  U. 
S.  Rev.  Stat.  I  720,  U.  S.  Cump.  Stat,  1901, 
p.  581. 

The  "proceedings"  in  the  state  courf  were 
mmmenced  before  the  commission  by  peti- 
tion by  citizens  of  Magnolia,  and,  after 
Ilea  ring  before  the  comniissiim,  and  its  order 
made  to  stop,  the  next  step  for  th^  com- 
niiasion  to  compel  obedience  (it  havin,^  no 
power  to  issue  final  proccsa)  would  bo  to 
petition  the  proper  state  court,  under  | 
1290,  Misa.  Code,  1892,  by  proper  proceeding, 
for  aid  in  the  enforcement  of  ob-dctiee  to 
its  prcicc&s,  and  to  compel  compHiince  with 
its  lawful  orders,  and  such  courts  shall  have 
lurisdlction  to  grant  aid  and  relief  in  such 
Lenses.  The  application  to  the  proper  court 
by  the  oommiBsion  for  maudamua  or  man* 
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datory  injunction  constitutes  the  final 
process  of  the  proceedings. 

2  Elliott,  Railroads,  §  698. 

This  §  4286  does  not  create  a  new  juris- 
diction in  equity,  but  is  directory  to  the 
commission  to  make  effective  its  orders. 

Mississippi  R.  Commission  v.  Gulf  &  S. 
I.  R.  Co.  78  Miss.  760,  29  So.  789. 

The  jurisdiction  to  make  the  order  con- 
tinues until  it  is  enforced  by  performance 
or  by  final  process. 

Wayman  v.  Southard,  10  Wheat.  1,  6  L. 
ed.  263;  Leathe  v.  Thomas,  38  C.  0.  A.  76, 
97  L.  ed.  138. 

Mandamus  to  compel  performance  is  pred- 
icable  upon  and  referable  to  the  jurisdic- 
tion to  render  the  judgment;  and  under  § 
720  that  jurisdiction  controls  as  having  al- 
ready attached. 

Riggs  V.  Johnson  County  (United  States 
ex  rel.  Riggs  v.  Johnson  County)  6  Wall. 
166,  18  L.  ed.  768. 

The  opinion  below  cites  Western  U.  Teleg. 
Co.  V.  Mississippi  R.  Commission,  74  Miss. 
80,  21  So.  16,  correctly  as  holding  that  the 
commission  is  an  administrative  agency  of 
the  state,  with  quasi  judicial  powers,  and 
that  its  findings  are,  by  virtue  of  §  4284, 
only  prima  facie  evidence.  But  the  exercise 
of  this  judicial  power  results  in  a  judgment 
which  is  prima  facie  valid,  and  is  enforce- 
able by  the  aid  of  the  courts  only  by  suit; 
and,  after  the  rendition,  and  before  the 
state,  through  this  agency,  can  act  to  make 
effective  this  judgment,  it  is  not  competent 
for  the  Federal  jurisdiction*  to  intervene, 
and  to  enjoin  the  enforcement  of  the  judg- 
ment by  the  only  means  provided  by  law 
for  final  process. 

County  scats  as  places  requirijig  stops  oc- 
cupy peculiarly  a  class  to  themselves. 

iflinois  C.  R.  Co.  v.  People,  143  111.  434, 
19  L.R.A.  125,  33  N.  E.  173. 

If  the  railroad  company  had  provided,  by 
less  than  all  of  its  trains,  primarily  and 
adequately  for  the  accommodation  of  those 
to  whom  they  are  directly  tributary  (Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Illinois,  177  U. 
S.  514,  521,  44  L.  ed.  868,  871,  20  Sup.  a. 
Rep.  722),  then,  in  the  exercise  of  this  legal 
discretion,  the  commission  would  not  be 
presumed  to  have  authority  to  interfere 
with  special  through  trains  devoted  exclu- 
sively to  interstate  commerce.  The  legis- 
lative intent  would  not  extend  to  a  violation 
of  the  Federal  Constitution  by  thus  having 
"the  application  of  the  statute  to  depend  up- 
on a  legal  discretion,  to  be  exercised  in  dis- 
cerning the  course  prescribed  by  law. 

Tripp  V.  Cook,  26  Wend.  143. 

Every  reasonable  presumption  must  be 
indulged  in  interpretation  to  avoid  imputing 
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to  the  legislature  an  intent  to  violate  tin 
Constitution. 

Cooley,  Const.  Lim.  7th  ed.  255. 

Section  3550  is  fully  within  the  rules  laii 
down  in  Illinois  C.  R.  Co.  v.  niinois,  163  U 
S.  142,  41  L.  ed.  107,  16  Sup.  a.  Bep.  1006 
Cleveland,  G.  C.  &  St.  L.  R.  Co.  v.  Illinoii 
177  U.  S.  514,  44  L.  ed.  868,  20  Sup.  a.  Rep 
722;  Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio,  17; 
U.  S.  285,  43  L.  ed.  702,  19  Sup.  Ct.  Rep 
465;  Gladson  y.  Minnesota,  166  U.  S.  427, 41 
L.  ed.  1064,  17  Sup.  a.  Rep.  627. 

It  was  a  proper  exercise  of  the  police 
power  to  require  railroads  to  establish  and 
maintain  ''such  depots  as  shall  be  reascmably 
necessary  for  the  public  convenience,"  aid 
such  duty  would  be  imposed  by  its  chsrter 
as  a  part  of  its  construction  as  a  railroed. 

3  Elliott,  Railroads,  I  1056. 

Here,  the  requirement  is  legislative;  sad 
it  is  not  that  passenger  and  freight  trsisi 
shall  all  stop  at  all  depots;  but  only  thit 
they  shall  stop  "at  any  depot,  as  the  bi»- 
ness  and  public  convenience  shall  require.* 
This  only  declares  that  ''all  local  conditiosir 
must  "have  been  adequately  met." 

Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Dlinoii, 
supra. 

The  finding  of  the  commission  and  of  thi 
circuit  court,  undisturbed  by  the  oonrt  of 
appeals,  that  the  facilities  were  inadeqnatflb 
is  conclusive. 

Schwartz  y.  Duss,  187  U.  S.  10,  47  L.  ei 
53,  23  Sup.  a.  Rep.  4,  43  C.  C.  A.  323, 101 
Fed.  561 ;  Murphy  v.  Southern  R.  Ob.  53  C 
C.  A.  477,  115  Fed.  257. 

The  company  cannot  complain  of  beisf 
taxed  for  the  privilege  of  doing  a  loed 
business  which  it  is  free  to  renounce. 

Pullman  Co.  v.  Adams,  189  U.  S.  422, 17 
L.  ed.  878,  23  Sup.  Ct.  Rep.  494. 

The  sole  ground  for  the  reversal  of  thi 
decree  by  the  court  below  being  that  thi 
statutes  are  unconstitutional,  if  sneh  wit 
not  the  case,  no  reason  exists  why  a  Fed* 
eral  court,  as  a  court  of  equity,  should  ti* 
join  these  regular  proceedings  in  aootker 
tribunal  of  competent  jurisdiction. 

Defiance  Water  Co.  y.  Defiance,  191  U.  8. 
184,  193,  48  L.  ed.  140,  144,  24  Sup.  Ct  Bcf 
63;  United  States  y.  Parkhunt-Dayis  lie^ 
cantile  Co.  176  U.  S.  820,  44  L.  ed.  486,  >> 
Sup.  Ct.  Rep.  423. 

Mr.  Edward  Mayes  argued  the  cause,  aai 
with  Mr.  J.  M.  Dickinson,  filed  a  brief  f^ 
appellee: 

The  Mississippi  railroad  oommisskai  ^ 
without  many  of  the  most  necessary  powtf* 
of  a  court.  It  can  neither  summon  s  ^' 
ness  nor  swear  one;  it  cannot  certify  sbiD 
of  exceptions,  nor  enforce  its  ordcn  W 
any  process.  The  supreme  court  of  Miw*" 
sippi  has  expressly  decided  that  it  ii  ** 
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quasi  judicial  powers,  a.nd  that  its 
LFt  ciiilv  prima  facie  evidence  that 
013 s  are  right.  To  give  its  orders 
i  value,  the  fiBdings  id  list  be  set 
irrititig. 

n  U.  Teleg.  Co,  t,  Mississippi  R, 
on,  74  Mlsa.  80,  21  So.  15. 
iginal  bill  by  the  railroad  company 
le  oripnal  junsdietion  of  the  cir- 
t  on  the  two  dig  tin  et  grounds  of 
lit  J  of  citizenship,  aad  (2)  an  in- 
!  with  interatatc  commerce  and  the 
ion  of  the  mails,  and  the  eonse* 
•oiJAtitutionalitj  of  the  order  of  the 
conimitsion  hj  which  the  trains 
Lired  to  stop  at  Magnolia.  In  a\ich 
court   of  appeals  may  take  juris- 

in  Sugnr  Ref,  Co.  t.  New  Orleans, 
277,  45  L.  ed.  859,  21  Sup.  a.  Rep. 
iiley  jVff^;  Co.  v.  Galeton  Cotton 
V.  S,  290,  46  L.  ed.  546,  22  Sup. 
4£i2;  Spreckels  Sugar  Ref.  Co.  v. 
192  U.  8.  3ft7,  48  L,  ed.  496.  24  8up. 

not  a  suit  againit  the  state. 
*r.  149  V.  S.  167,  37  L.  ed.  690,  13 
lep.  785;  Beagan  v.  Farmers*  Loan 
154  U.  S.  362,  388,  38  L.  ed.  1014, 
iters.  Com.  Rep.  560,  14  Sup,  Ct. 
;  S4»>tt  V.  Donald,  165  U.  8,  58, 
ed,  632,  633,  17  Sup.  Ct,  Rep.  205; 
Ep.  Co.  T.  Ohio  St*te  Auditor,  165 
,  41  L,  ed,  683,  17  Sup.  Ct.  Rep, 
th   V.   Ames,   169   U.   S.   ^66,   518, 

819,  839,  18  Sup,  Ct.  Rep.  418; 
Starr,  188  U.  S.  537,  47  L.  ed,  684, 
:t.  Rep.  308 1   People's  Nat.  Bank 

191  U.  S.  272,  48  h.  ed.  180,  24 
lep.  eS;  Fargo  v.  Hart,  193  U.  S, 
ed.  701,  24  Sup.  Ct.  Rep.  498. 
road  commission  is  not,  in  any  of 
na,  a  court;  it  is  a  mere  admmis' 
encyi  and  although  it  has  some 
tciaf  power,  its  essential  func- 
legislatiye. 

tr.  Teleg,  Ck».  T.  Mississippi  R. 
'Tk,  ewpra;  Yo^oo  &  M.  Valley  R, 
kms,  81  Miss.  90,  32  So.  037. 
trolling  law  is  fouad  in  the  fol- 
dsions  of  this  court: 
::.  R.  Co.  V.  Illinois,  163  U.  S.  142, 
107,  16  Sup,  Ct.  Rep.  1096;  Glad- 
nnesota,  166  U.  8,  427,  41  L.  ed. 
■up.  Ct,  Rep,  627;  Lake  Shore  & 
6.  V.  Ohio,  173  U.  S.  285,  43  L.  ed. 
p,  Ct,  Rep,  465  r  Qeveland,  C.  C.  & 
Cb.  F.  Illinois,  177  U.  S.  514,  44 

20  Sup.  Ct.  Rep.  722, 

tice   Peckham^  after  making  the 
itatement,  delivered  the  opinion  of 


The  de<?iaion  in  this  case  by  the  circuit 
court  of  appeals  is  reported  in  70  C,  C.  A. 
617,  138  Fed.  327,  in  which  will  be  found 
a  statement  of  the  material  portions  of  the 
evidence  taken  at  the  hearing  before  the 
trial  court.    It  is  unnecessary  to  repeat  it. 

The  first  objection  raised  by  the  appellant 
is,  that  this  suit  is,  in  substance,  one  against 
a  state.  The  commission  was  created  by  the 
state  of  Mississippi,  under  the  authority  of 
its  Constitution  and  lawB^  for  the  pnrpoae 
of  supervising,  and,  to  some  extent,  con* 
trolling,  the  acts  of  the  railroads  operating 
within  the  state.  Such  a  commission  11 
subjert  to  a  suit  by  a  rjtisfien,  Kengan  t. 
Farmers*  Loan  &  T.  Co.  154  U.  S.  ^'^O^,  38  L. 
ed.  1014,  4  Inters.  Com.  Rep.  560,  14  Sap, 
Ct,  Rep.  1047;  Smyth  v.  Ames,  10!)  U.  S- 
466,  42  L.  ed,  819,  18  Sup,  Ct,  Ri-p.  418; 
Prout  V,  Starr,  188  U,  B.  537,  47  L.  ed.  584, 
23  Sup.  Ct.  Rep.  398.  We  do  not  see  that 
Arbuckle  v.  Blackburn,  191  U.  8.  405,  48  L. 
ed.  239,  24  Sup.  Ct.  Rep.  148,  is  at  all  in 
point, 

•It  is  also  objected  that  an  injunction  win[34ij 
not  He  from  a  United  Stales  court  to  stay 
proceedings  in  a  state  court,  because  of  the 
provisions  of  |  720,  United  States  Revised 
Statutes  (U.  S.  Comp.  Stat.  1901,  p.  581). 
The  commission  is,  however,  not  a  court, 
and  is  a  mere  administrative  agency  of  the 
state,  as  held  by  the  Mississippi  court. 
Western  U.  Teteg.  Cb.  v.  Mississippi  Rail- 
road Commission,  74  Miss.  80^  21  So.  15. 

It  is  urged,  however,  that  proceedings  in 
a  state  court  were  commenced  by  the  prei^en- 
tation  of  the  petition  of  the  citizens  of  Mag- 
nolia to  the  railroad  commission,  and  be- 
cause the  commission,  having  made  an  rtrder 
to  stop  the  trains.,  would  have  to  resort  to 
the  proper  state  court  to  aid  it  in  the  en- 
forcement of  its  order,  therefore  the  whole 
proceeding  must  be  regarded  as  in  a  state 
court  from  the  commencement.  "Wni-^tever 
may  be  the  provision  in  the  state  statute  in 
regard  to  the  enforcement  solely  by  the 
state  court  of  the  order  of  the  railroad  com* 
mission,  the  proceeding  while  before  the 
commission  never  thereby  became  a  proceed < 
ing  in  a  state  court,  and  the  jurisdictiuii  of 
the  Federal  court  to  enjoin  the  commission 
from  the  enforcement  of  its  order,  because 
such  order  was  a  violation  of  the  Federal 
Constitution,  was  not  in  the  least  afl'ected. 

The  appellants  also  object  that  the  circuit 
court  of  appeals  had  no  juritidiction  to  re- 
view the  judgment  of  the  circuit  court  in 
this  case,  because,  as  is  stated,  the  juris- 
diction was  predicated  upon  diversity  of 
citizenship,  and  elsa  upon  the  claim  that  the 
state  statutes  requiring  the  stoppage  of 
trains,  when  applied  to  the  trains  under 
discussion,  violated  the  comnieree  clause  of 
the  Federal  Constitntionj  and,  therefore,  the 
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case  should  have  come  directly  here  from 
the  circuit  court,  and  Field  v.  Barber 
Asphalt  Pavinp  Co.  194  U.  S.  618,  48  L.  ed. 
1142,  24  Sup.  Ct.  Rep.  784,  is  cited  as  au- 
thority. The  complainant  in  this  case,  by  a 
proper  ploadinjnr,  set  up  not  only  the  di- 
versity of  citizenship,  but  also  a  constitu- 
tional question,  and  the  complainant  had  the 
right  to  appeal  from  the  judgment  of  the 
circuit  court  to  the  circuit  court  of  appeals, 
and  from  its  decision  in  such  a  case  an  ap- 
peal or  writ  of  error  may  be  taken  to  this 
[342]cnurt.  American  Sugar  'Ref.  Co.  v.  New 
Orleans,  181  U.  S.  277,  281,  45  L.  ed.  859,  861, 
21  Sup.  Ct.  Rep.  646;  Huguley  Mfg.  Co.  v. 
Caleton  Cotton  ^Tills,  184  U.  S.  290.  295,  46 
L.  ed.  546,  548,  22  Sup.  Ct.  Rep.  452.  The 
case  of  Field  v.  Rarber  Asphalt  Paving  Co. 
supra,  does  not  hold  otherwise.  It  simply 
holds  that  where  the  jurisdiction  of  the 
circuit  court  attaches  on  the  ground  of  di- 
verse citizenship,  and  also  upon  a  separate 
and  independent  constitutional  ground,  the 
party  may  take  a  direct  appeal  to  this 
court;  but  it  does  not  hold  that  the  defeat- 
ed party  must  do  so,  and  that  he  cannot  go 
to  the  circuit  court  of  appeals. 

The  main  question  is,  as  stated  in  the 
court  below,  whether  the  order  of  the  com- 
mission is  valid  with  reference  to  the  Fed- 
eral Constitution.  That  depends  upon  the 
question  whether  it  is  only  an  incidental  j 
Interferenee  with  interstjite  commerce,  based 
upon  a  legal  exercise  of  the  police  powers  of 
the  state  for  the  juirpose  of  securing  proper 
and  sufficient  accommodation  from  the  rail- 
road company  for  railroa<l  facilities  for  the 
residents  of  the  state.  The  authority  of 
the  coninnssion  to  interfere  with  a  railroad 
is  based  on  the  statutes  of  Mississippi.  Sec- 
tion 35.10  (chapter  112.  Code  of  Mississippi, 
1802.  relating  to  railroads)  reads  as  follows: 

".3550.  To  stop  all  passenger  trains,  if, 
etc..  at  county  seats.- -Every  railroad  shall 
cause  each  and  all  of  its  passenger  trains 
to  stop  for  passengers  at  all  county  seats  at 
which  it  has  a  <lef>ot.  at  the  discretion  of 
the   railroad   commission." 

Chapter  1.34  of  the  same  Code  relates  to 
the  8uy>ervision  of  common  carriers.  Sec- 
tion 4302  thereof  reads  as  follows: 

"Xecessary  depots  to  be  maintained. — 
Every  railroad  shall  establish  and  maintain 
Buch  depots  as  shall  be  reasonably  necessary 
for  the  public  convenience,  and  shall  stop 
such  of  the  passenger  and  freivrht  trains  at 
any  depot  as  the  business  and  public  con- 
venience shall  require;  and  the  commission 
may  cause  all  passenger  trains  to  permit 
passengers  to  get  on  and  off  in  a  city  at  any 
place  other  than  at  the  depot,  where  it  is 
for  the  convenience  of  the  traveling  public. 
And  it  shall  be  unlawful  for  any  railroad  to 
abolish  or  disuse  any  depot  when  once  estab- 
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to  regularly  'stop  the  trains  thereat,  with| 
out  the  consent  of  the  commitsion." 
lished,  or  to  fail  to  keep  up  the  same  and 

Under  these  statutes  the  commission  hn 
power  (a)  to  stop,  in  its  discretion,  all  pii* 
senger  trains  at  all  county  seats  at  wbieh 
the  company  has  a  depot;  {h)  to  stop  mA 
of  the  passenger  and  freight  trains  at  uy 
depot  as  the  business  and  public  conrenintt 
may  require.  The  order  in  question  wm 
made  with  regard  to  a  place  which  is  bntk 
a  county  seat  and  also  one  where  the  nil- 
road  has  a  depot.  It  is  not  plain  ondtf 
which  section  the  commission  acted.  Iti 
order  simply  states  that  the  petition  of  thi 
citizens  of  Magnolia  is  granted  as  to  tnini 
1  and  3,  and  denied  as  to  train  4.  The  peti- 
tion throws  no  light  upon  the  subject.  Wt 
may  assume,  however,  that  the  commissioB 
acted  under  all  the  authority  it  had  fn« 
the  above  quoted  sections  of  the  statute.  R 
is  fair  to  assume  that  it  had  exercised  iii 
discretion  in  causing  the  trains  to  stop  at 
a  county  seat,  and  that  it  did  so  hennw. 
in  its  judgment,  it  was  reasonable  and  nem- 
sary  for  the  public  convenience.  The  qnei- 
tion  is  whether,  having  regard  to  the  ficti. 
the  order  is  valid. 

The  matter  of  the  validity  of  titatutet 
directing  railroad  companies  to  stop  minn 
of  their  trains  at  stations  named  hn.^  heen 
before  this  court  several  times,  and  the  re- 
sult of  its  holdings  is:  That  a  stttnte  of 
Illinois,  which  rejuired  the  Illinois  Central 
Railroad  to  stop  its  fast  mail  train  froa 
Chicago  to  New  Orleans  at  Cairo,  in  tht 
state  of  Illinois,  which  was  a  count r  seat. 
was  unconstitutional  if  the  companr  had 
made  adequate  accommodation  by  other 
trains  for  interstate  passengers  to  and  inn 
Cairo.  That  a  statute  which  required  erery 
railroad  corporation  to  stop  all  Rfnilar  pa«* 
senger  trains  running  wholly  within  tht 
state  at  its  stations  at  all  county  seat*  vai 
a  reasonable  exercise  of  the  police  power  of 
the  state,  where  the  statute  did  not  a^ply 
to  railroad  trains  entering  the  state  fm* 
any  other  state,  or  transcontinental  train* 
of  any  railroad.  A  statute  relatini;  to  rail' 
road  companies  which  provided  that  a  ton- 
pany  should  cause  three  of  its  trains  (S^^ 
•way.  if  so  many  were  run  daily,  &ind»y'3^ 
excepted,  to  stop  at  a  station  containing 
over  3.000  inhal)itants.  was  \'alid  in  tb* 
absence  of  legislation  by  Congress  on  th* 
subject ;  and  also  a  state  statute  which  tt- 
quired  all  regular  passenger  trains  to  ti^ 
at  county  seats  was  invalid  when  appH^ 
to  an  interstate  train.  Intended  only  f* 
through  passengers  from  St.  Louis  to  "S^ 
York,  when  it  appeared  that  the  rsilmi* 
company  furnished  suflicient  trains  to  ae* 
comnio<late  all  the  local  through  bu«inefla  i* 
the  state,  and  where  such  trains  stopped  ^ 
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WMf  Mat*.  These  prindplea  have  bf*en  de- 
idid  in  nUn&h  C,  H,  Co.  v.  lUlnnh,  163  U. 
I  Ut,  U  L,  ed.  107,  18  Sup.  Ct.  Rep,  1000 1 
fkdfon  V.  MiiiDesiota,  166  V.  S,  427,  41  L. 
|i  1001,  17  Sup.  Ct>  Rrp.  627;  Lake  Shore  & 
It  a  R.  Co,  IT,  Ohio,  173  U.  S,  2R5,  43  L*  ed, 
K19  Sup,  Ct,  Rep.  463;  Cleveland  C.  C.  & 
t,LKC(h  V.  rilinois,  177  U-  S.  514,  44 
^  td  SaS,  EO  Sup,  a.  Rep.  722.  Upon  the 
twictplea  decided  io  these  eases,  a  etate 
jpilmad  commiasion  has  the  H^ht,  under  a 
fgU  sUtute,  so  far  as  milroada  are  con- 
|jra«d,  to  compel  a  com  pan  y  to  atop  ita 
pins  mider  the  eirctiinataTices  already  re- 
^fd  to.  and  it  may  order  the  stoppage  of 
^  tmln9  if  the  company  does  not  otbi^r- 
^  funil&h  proper  and  adequate  acemn- 
lodaticia  to  m  partieular  locality,  and  in 
^  {!ft»e«  the  order  may  embrace  a  thrnu^h 
HereUte  train  actually  running,  and  com- 
|pl  it  to  stop  at  a  locality  named.  In  such 
i6«>  In  ihe  absf'ncc  cif  congressionaf  legis- 
i  covering  th^  subject,  there  la  no  illegal 
er  mterferenoe  with  the  interstate 
th^hi;  but  if  the  company  has 
f  all  euch  proper  and  reasonohle  ac- 

Einii^tion  to  the  locality  an  fairly  may 
diOLUtded*  taking  into  eonBidr'^mtion  the 
I,  if  it  be  one,  that  the  loralitj  is  a 
Futy  gi^at,  and  the  amount  and  character 
tW  hu^iiipea  done,  then  any  interference 
plh  Umi  eompuny  (either  directly,  by 
ilttttf,  fir  by  ft  railroad  commission  actio jy 
Iftjtt  iuthority  of  a  statute)  by  <?au!*ing  its 
lil«nti>t«  trains  to  stfjp  at  a  particulnr  lo- 
*l1tt  }fi  the  ptnte  h  an  improper  and  illegal 
tttterfereiice  with  the  rights  of  the  railroad 
o*«fipiiiy,  and  a  violation  of  the  commerce 
riiuse  of  the  Constitution. 

In  reviewing  statutes  of  this  nature,  and 
ilw  orders  made  by  a  state  railroad  com- 
"'li'^ion,  it  frequently  beecmcis  necessary  'to 
stAmiae  the  facts  upon  which  they  rest,  and 
f<*drtenaine  from  such  examination  wheth- 
*  there  has  been  an  unconstitutional  exer- 
^  of  power  and  an  illegal  interference  by 
^p  state  or  its  commission  with  the  inter- 
Ute  commerce  of  the  railroad.  Whether 
W?  has  or  has  not  been  aucb  an  inter- 
*i*n(*e  h  a  question  of  law  arising  from  the 
Mf.  In  this  case  there  was  no  important 
**flirt  cif  evidence  on  the  material  points, 
^  so  the  circuit  court  of  appeals  has 
'UM  and  these  facta  are  clearly  and  suffl- 
ifntij  HPt  forth  in  138  Fed.  supra.  The 
'»^  that  the  company  has  contracts  to 
^Uiport  the  m^tls  of  the  United  States 
*ithin  a  time  which  requires  great  speed 
'^  the  trains  carrying  them,  while  not 
'^s^Iosive,  may  atiH  be  considered  up- 
^  the  ^neral  question  of  the  proprie- 
ty ftf  stopping  such  trains  at  certain 
"titwnfl  within  the  boundarie?*  of  a  state. 
tbe  njiroad  has  been  recogni?^ed  by  Con- 
^^  and  is  the  recipient    of    large    land 
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grants,  and  the  carr}  Irg  nf  the  mails  ia  m 
moi^t  important  function  of  aueh  a  road* 
We  think  that  the  railroiid  company  lias 
fully  performed  its  duty  towards  the  town 
in  the  way  of  furnishing  it  proper  and 
adequate  and  reasonable  accommodation, 
without  stopping  these  interstate  trains  a* 
ordered,  and,  therefore,  the  order  of  th© 
commission  was  improper  and  illegal,  and 
not  merely  an  incidental  interference  with 
the  interstate  commerce  of  the  company. 
The  circuit  court  of  appeals  has,  in  effect,  so 
held,  although  it  did  say  that  the  commia- 
sion  and  the  circuit  court  had  made  an  order 
that  indicated  thfit  the  trains  which  already 
stopped  at  Magnolia  were  not  sufficieTit^  and 
that  the  town  should  have  Ave  daily  traini 
^ojn^  southt  and  therefore  the  court  ^nid  it 
thoiiirht  it  well  to  examine  other  question 3, 
which  it  did.  A  reafUng  of  the  whnle  opln* 
jon  of  the  circuit  court  of  appeals  shows 
that  the  c^urt  did  not  concede,  in  any  de- 
<free,  that  the  passenger  facilities  alTi>rded 
were  inadequate,  but  that  the  remedy  was 
to  compel  the  company  to  run  more  trnjns, 
and  not  stop  the  ones  in  question.  The 
opinion  simply  sug^estia  thiit  even  if  the 
facilities  were  inadequate,  the  appropriate 
course  was  to  order  more  trains  *ina%ead  of  [34 6 
Btoppini|  those  mentioned.  In  any  yvput,  t^se 
question  is  before  us  upon  uneontradii^ted 
eividence  as  to  whether  there  were  or  were 
not  nroper  facilities,  and  we  hold  there  were. 

The  order  cannot  be  viewed  alone  in  the 
light  of  ordering  a  stop  at  one  place  only, 
which  might  require  not  more  than  three 
minutes,  aa  asserted.  Ft  is  the  question 
whether  theae  trains  can  be  stopped  at  all 
at  any  particular  station  when  proper  and" 
adequate  facilities  are  otherwise  afforded 
aueh  fltation.  If  the  commission  can  order 
such  a  train  to  be  stopped  at  a  particular 
locality  under  such  circumstances,  then  it 
could  do  so  as  to  other  localities,  and  in 
that  way  the  usefulness  of  a  through  train 
would  be  ruined  and  the  train  turned  froai 
a  through  to  a  local  one  in  Mississippi.  The 
legislature  of  a  state  could  not  itself  make 
such  an  order,  and  it  cannot  delegate  the 
power  to  a  commission  to  do  so,  in  its  dts- 
icrction,  when  adequate  faeilitiea  are  other- 
wise  furnished. 

The  transportation  of  passengers  on  inter- 
state trains  as  rapidly  as  can  with  safety 
be  done  ia  the  inexorable  demand  of  the 
public  who  use  aueh  trains.  Competition  be- 
tween great  trunk  lines  is  fierce  and  at  times 
bitter.  Each  line  must  do  its  best  even  to 
obtain  its  fair  share  of  the  tranftportation 
between  atates,  both  of  passengers  and 
freight*  A  wholly  unnecessary,  even  thotigli 
a  a  mall,  obstacle,  ought  not,  in  fairness,  to 
be  phiccd  in  the  way  of  an  interstate  road, 
which  nmy  thus  b©  unable  to  meet  th« 
competition  of  its  rivals.    We  by  no  means 
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intend  to  impair  the  strength  of  the  previous 
decisions  of  this  court  on  the  subject,  nor  to 
assume  that  the  interstate  transportation, 
either  of  passengers  or  freight,  is  to  be  re- 
garded as  overshadowing  the  rights  of  the 
residents  of  the  state  through  which  the 
railroad  passes  to  adequate  raih-oad  facili- 
ties. Both  claims  are  to  be  considered,  and 
after  the  wants  of  the  residents  within  a 
state  or  locality  through  which  the  road 
passes  have  been  adequately  supplied,  re- 
gard being  had  to  all  the  facts  bearing  upon 
the  subject,  they  ought  not  to  be  permitted 
to  demand  more,  at  the  cost  of  the  ability 
[347] of  'the  road  to  successfully  compete  with 
its  rivals  in  the  transportation  of  interstate 
passengers  and  freight. 

We' are  of  opinion  that  the  judgment  of 
the  Circuit  Court  of  Appeals  was  right,  and 
it  is  affirmed. 


E.  L.  ALLEN,  and  Wallace  B.  Allen,  Admin- 
istrator of  the  Estate  of  Erasmus  W.  Al- 
len, Deceased,  Plffs.  in  Err., 

V. 

FRANCES  J.  RILEY. 

(See  S.  C.  Reporter's  ed.  347-358.) 

Patents — state  regulation  of  sale. 

The  regulation  of  the  sale  of  patent 
rights  made  by  Kan.  Laws  1889,  chap.  18l^, 
which  compels  one  selling  a  patent  right  in 
any  county  in  the  state  to  file  with  the  clerk 
of  such  county  an  authenticated  copy  of  the 
letters  patent,  together  with  an  affidavit  of 
the  genuineness  of  the  letters  patent  and  as 
to  other  matters,  and  provides  that  any 
written  obligation  given  for  the  purchase 
price  of  a  patent  right  shall  contain  the 
words  "pivon  for  a  patent  right,"  does  not 
violate  U.  S.  Const,  art.  1,  §  8,  granting  to 
Congress  the  right  to  secure  to  inventors  the 
exclusive  right  to  their  discovery,  nor  U. 
S.  Rev.  Stat.  §  4898,  U.  S.  Comp.  Stat.  1901, 
p.  3387.  authorizing  written  assignments  of 
patents  or  interests  therein,  which  shall  be 
void  as  against  subset |Uont  purchasers  un- 
less recorded  in  the  Patent  Office. 

[No.  99.] 

Submitted    November   5,    6,    1906.     Decided 
December   3,   1906. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Kansas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 


Note. — On  the  power  of  a  state  to  re- 
strict and  regulate  the  sale  and  enjoyment 
of  patent  rights — see  note  to  Com.  v.  Petty, 
29  L.R.A.  786. 

As  to  the  validity  of  notes  given  for  pat- 
ent rights — see  notes  to  First  Nat.  Bank  v. 
Stocki'll,  20  L.R..\.  60;"):  and  Mandeville  v. 
Welch,  6  L.  ed.  U.  S.  88. 
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Court  of  Brown  Ooiinty,  in  thmt  itate,  € 
the  recovery  of  the  value  of  real  propol 
transferred  in  part  payment  for  the  lale  i 
a  patent  right,  because  of  the  failure  of  tl 
vendors  to  comply  with  the  state  legiib 
tion  governing  the  sale  of  patent  ri^ 
Affirmed. 

See  same  caae  below,  71  Kan.  378,  80  H 
962. 

Statement  by  Mr.  Justice  PecUiam: 
Frances  J.  Riley,  the  defendant  in  em 
who  was  plaintiff  below,  recovered  a  Jid| 
ment  against  plaintiffs  in  error,  defendud 
below,  for  $1,250,  in  the  district  court « 
Brown  county,  in  the  state  of  Kanisi,  wUe 
judgment  was  affirmed  by  the  supreme  con 
of  the  state,  and  the  defendants  below  hif 
brought  the  case  here  by  writ  of  error. 

The  suit  was  commenced  by  the  filiBf  o 
a  petition  by  defendant  in  error,  plaiatil 
below,  in  a  district  court  of  Kansas,  KarI 
17,  1902,  to  recover  the  value  of  eerttii 
lands  alleged  to  have  been  transferred  bf 
the  plaintiff  to  the  defendant  Erasmus  H 
Allen,  in  part  payment  for  the  tranifer  i 
plaintiff  of  rights  for  the  state  of  Keatod^ 
under  a  patent  dated  January  30,  1901,  fo 
a  washing  machine.  The  right  to  recover  i 
based  upon  the  failure  of  the  defendssti  fc 
comply  with  the  Kansas  statute,  which  fail 
ure  defendants  do  not  *deny,  but  they  isrii 
that  the  statute  is  void  as  being  in  lioh 
tion  of  the  Constitution  of  the  United  State 
and  the  act  of  Congress  referred  to  is  th 
opinion.  The  Kansas  statute  is  ehapts 
182  of  the  Laws  of  1889.  A  copy  of  the  I0 
is  set  out  in  the  margin.t 

Mr.  N.  H.  Loomif  submitted  the  ctme  foi 
plaintiffs  in  error.  Messrs  R.  W.  Blair  aai 
H.  A.  Scandrett  were  on  the  brief. 

Messrs.  A.  B.  Crane  and  T.  T.  Woodhtfi 
submitted  the  cause  for  defendant  in  errM 

Mr.  Justice  Peckham,  after  making  tk 
foregoing  statement,  delivered  the  opinioi 
of  the  court: 

The  sole  question  for  our  determinatiei 
in  this  case  is  concerning  *tlie  oonstitatioi 


tChapter  182,  Laws  of  1889  (paragriph 
4356,  4357,  and  4358,  General  SUtutca  i 
Kansas,  1901),  reads  as  follows: 

"Sec.  1.  It  shall  be  unlawful  for  any  f« 
son  to  sell  or  barter,  or  offer  to  sell  or  htf 
ter.  any  patent  right,  or  any  right  whie 
such  person  shall  allege  to  be  a  pstc* 
right,  in  any  county  within  this  state,  wiU 
out  first  filing  with  the  clerk  of  the  diitiii 
court  of  such  county  copies  of  the  taltfl 
patent,  duly  authenticated,  and  at  the  Ml 
time  swearing  or  affirming  to  aa  afldi^ 
before  such  clerk  that  sudi  letters  yM 
are  genuine,  and  haTe  not  been  revoM  i 

M8  1I.I 


AlXEIf    T.   BiLKT. 


tilt  KAna&s  &et*    The  opinion  of  the 

eocurt   of   the   sUte   af   Kansas   is 

in  71  Kan.  378,  80  Pblc.  95a. 
dgQie^nt  h^reiii  is  founded  upon  Ma- 
[ifLeod,  57  Kan.  105,  41  L.R.A.  548, 
64.  Rep.  327,  45  Pac  76;  whith  ca^ 
^  followed  hy  that  of  Pinnej  t, 
i  Bank,  68  Kan.  223,  75  Pjic.  IID, 
efeiLdants  insist  that  the  act  in 
violates  article  1,  §  8,  of  the  Con- 

oi  Ibe  Unit^  States,  and  the  Fed- 
,nte  [»^sed  in  pursuance  thereof, 
T.  Stat.  §  4898,  U.  S.  Comp.  Stat. 
3387,     The  Coastitutlon  grants  to 

the  riglit  **to  promote  the  prog- 
cience  and  useful  arts  by  souring, 
@d  tinieSj  to  authors  and  Inventors^ 
jiive  right  to  their  respective  writ- 
discoveries ;''  and  §  4S98  of  the  Re- 
Ltntes  provides  that  '^very  patent 
St  therein  shall  be  assignable  in 
n  instrumeot  in  writing,  wliich  as- 

is  made  void  against  any  iubse- 
iiehaser  or  mortgagee,  for  a  valu- 
ideration,  without  notice,  unless  it 
sd  in  the  Patent  Office  within  three 
torn  the  date  thereof. 
ABerted  by  the  plaint ifTs  in   error 

subject  of  the  sale  or  assignment 
lole  or  any  part  of  an  interest  in  a 

derived  from  the  laws  of  Congp^sa 
ith  reference  'to  the  constitntional 

quoted  ftbove,  and  that  any  regii- 
rhate^er,  bj  any  state  atithority, 
I  to  snch  assignment  or  sale,  and 
»ro vision  lE  respect  to  th?m,  are  il- 

ipreme  oonrt  of  Kansas  has  main- 
tid  upheld  the  Kansas  act  on  the 
bat  the  statute  is  simply  a  reason- 
proper  exercise  of  the  police  power 
Rt€  in  regard  to  the  subject  of  the 
son  v.  Mcljeod,  supra.  That  court 
opinion  that  the  provisions  of  the 
statute  did  not  trench  upon  the 
K5wer  nor  interfere  with  the  rights 
j&  patentees  by  Federal  law.     The 


opinion  does  not  assert  that  a  state  stat- 
ute can  interfere  with  the  right  of  a 
patentee  to  sell  or  as&ign  his  pateot,  nor 
that  it  can  take  away  any  essentiiil  fea- 
ture of  Ms  ejcclusive  right,  but,  *as  is  statLdt|3S9] 
the  provisions  in  the  act  have  no  such  pur- 
pose or  effect;  that  "they  are  in  the  nature 
of  police  regulations  designed  for  the  protec- 
tion of  the  people  against  imposition  and 
fraud.  There  is  great  opportunity  for  im- 
position and  fraud  in  the  transfer  of  in- 
tangible property f  such  as  exists  in  a  patent 
right,  and  many  states  have  prescribed  regu- 
Jatioas  for  the  trauisfer  of  such  property 
difiTcring  essentially  from  those  which  con- 
trol  the  transfer  of  other  property/^  Many 
authorities  are  cited^  and  the  opinion  then 
continues:  "The  doctrina  of  these  cases  is  * 
that  the  patent  laws  do  not  prevent  th« 
state  from  enacting  police  regulations  for 
the  protection  and  security  of  its  citizen  a, 
and  that  regulations  like  ours,  whtoh  are 
mainly  designed  to  protect  th-s  people  from 
imposition  by  those  who  ha?e  actually  no 
authority  to  sell  patent  rights  or  own  pat- 
ent rights  to  sell.,  should  be  upheld.  We 
think  the  statute  is  valid." 

In  Indiana  a  statute  whieh  Is  like  that 
in  Kansas  has  been  upheld  by  the  suprem'^ 
court  of  that  state.  Brechbill  v,  Kandallp 
102  Ind,  52S,  52  Am.  Rep.  695,  1  N.  E.  362. 
That  case  has,  since  that  time,  been  fol- 
lowed in  Indiana.  New  v.  Walker,  108  Ind. 
365,  53  Am.  Kep.  40,  9  N.  E.  336.  In  Ohio  » 
statute  somewhat  similar  to  the  one  in  ques- 
tion has  b(.*en  upheld.  Tod  v.  Wick  Bros.  3ft 
Ohio  St.  370.  And  the  snmc  resuJt  has  been 
reached  in  Pennsylvania.  Haskell  v.  Jones, 
86  Pa.  173.  In  Herdic  v.  Roessler^  109  N,  Y. 
127,  Id  N.  E.  108,  the  validity  of  th?  same 
kind  of  a  statute  has  been  upheld.  See  also 
Wyatt  V.  Wallace,  67  Ark.  575,  55  S.  W, 
11(15;  State  V.  Cook,  107  Tenn.  499,  62  L.R.A, 
174,  04  S.  W.  720.  The  statutes  in  the  dif- 
ferent states  are  not  all  precisely  like  the 
Kansas  law^  but  they  make  provisions  in  re- 
gard to  the  sale  or  assignment  of  rights  un- 


and  that  he  has  full  authority  to 
irter  the  right  so  patented;  which 
shall  also  set  forth  his  name^  age, 
n,  and  residence;  and  if  an  agent, 
i,  occupation,  and  residence  of  his 
A  copy  of  this  affidavit  shall  be 
le  office  of  said  clerk,  and  said  clerk 
I  a  copy  of  said  affidavit  to  the  ap- 
who  shall  exhibit  the  same  to  any 
1  demand. 

,  Any  person  who  may  take  any 
a  in  writing  for  which  any  patent 
right  claimed  by  him  or  her  to  be 

right,  shall  form  a  whole  or  any 
he  consideration,  shall,  before  it  is 
f  the  maker  or  makers,  insert  in  the 
said  written  obligation,  above  the 
i  of  said  maker  or  makers,  in  legible 


writing  or  print,  the  words,  *Given  for  a  pat- 
ent right.* 

"Sec.  3.  Any  person  who  shall  sell  or  bar- 
ter, or  offer  to  sell  or  barter,  within  this 
state,  or  shall  take  any  obligation  or  prom- 
ise in  writing  for  a  patent  right,  or  for  what 
he  may  call  a  patent  right,  without  comply- 
ing with  the  requirements  of  this  act,  or 
shall  refuse  to  exhibit  the  certificate  when 
demanded,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  on  conviction  thereof  before 
any  court  of  competent  jurisdiction  shall  be 
fined  in  any  sum  not  exceeding  $1,000,  or  be 
imprisoned  in  the  jail  of  the  proper  county 
not  more  than  six  months,  at  the  discretion 
of  the  court  or  jury  trying  the  same,  and 
shall  be  liable  to  the  party  injured  in  a  civil 
action  for  any  damages  sustained." 
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der  a  patent,  and  sometimes  in  regard  to 
notes  given  for  their  purchase,  which  cannot 
be  upheld  under  the  contention  of  plaintiffs 
in  error  herein,  that  all  such  provisions-  are 
in  violation  of,  or  inconsistent  with,  the  laws 
of  Congress  on  the  subject.  The  courts  of 
some  other  states,  having  like  questions  be- 
fore them,  have  held  their  statutes  void. 
Hollida  V.  Hunt,  70  111.  109,  22  Am.  Rep.  03; 
Cranson  v.  Smith,  37  Mich.  309,  26  Am.  Rep. 
514;  Wilch  v.  Phelps,  14  Neb.  134.  15  N.  W. 
[864]3G1 ;  •State  v.  Lockwood,  43  Wis.  405,  and 
some  others. 

The  circuit  court  of  appeals  of  the  eighth 
circuit,  in  Ozan  Lumber  Co.  v.  Union  County 
Nat.  Bank,  145  Fed.  344,  has  held  a  statute 
of  Arkansas  upon   this   same   subject   void 

•  because  of  its  discrimination,  between  arti- 
cles of  property  of  the  same  class  or  char- 
acter, bas3d  only  on  the  fact  that  the  prop- 
erty discriminated  against  was  protected  by 
a  patent  granted  by  the  United  States.  In 
the  opinion  in  the  case,  authorities  upon 
the  subject  are  cited  and  commented  upon. 
Among  the  cases  cited  are  Patterson  v. 
Kentucky,  97  U.  S.  501,  24  L.  ed.  1115,  and 
Webber  v.  Virginia,  103  U.  S.  344,  26  L.  ed. 
565. 

In  Patterson  v.  Kentucky,  supra,  the  own- 
er of  a  patent  right  for  an  improved  burn- 
ing oil  was  convicted  of  the  violation  of  a 
Kentucky  statute  by  the  sale  of  tlie  oil  cov- 
ered by  tha  patent.  The  owner  claimed  the 
right  to  sell  such  oil  notwithstanding  the 
statute,  which  proviilod  a  standard  below 
which  oil  was  regarded  as  dangerous  for  il- 
luminating purposes,  and  the  sale  of  which 
was  prohibited.  It  was  admitted  the  pat- 
ented oil  did  not  come  up  to  the  state  stand- 
ard. This  court  held  the  conviction  was 
right,  and  that  the  owner  of  the  patent  was 
not  protected,  by  reason  of  his  ownership,' 
from  liability  under  the  state  statute.  That 
statute  was  held  to  be  one  passed  in  the 
legitimate  exercise  of  the  powers  of  the 
state  over  its  purely  domestic  affairs,  and 
it  was  said  that  it  did  not  violate  either  the 
Constitution  or  laws  of  the  United  States, 
as,  when  property  protected  by  patent  once 
comes  into  existence,  its  use  is  subject  to  the 
control  of  the  several  states  to  the  same  ex- 
tent as  any  other   species  of  property. 

Webber  v.  Virginia,  supra,  relates  also  to 
tangible  property  covered  by  a  pat3nt,  and 
it  was  held  that  the  patent  did  not  exclude 
from  the  operation  of  the  taxing  or  licen- 
sing law  of  the  state  the  tangible  property 
manufactured  under  a  patent.  It  was  said 
in  that  cas?  that  "Con*:re8s  never  intended 
that  the  patent  laws  should  displace  the 
police  powers  of  the  stat(>s,  meaning:  by  that 
term  those  powers  by  which  the  health,  good 

[W5]*order,  peace,  and  general  wclfar.'  of  the 
community  are  promoted.  Whatever  lijhls 
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are  secured  to  the  inventors  must  be  enjojed 
in  subordination  to  thia  general  authoritj  d 
the  state  over  all  property  within  its  lia- 
its." 

While  these  two  cases  do  not  cover  tbi 
one  now  before  us,  because  they  refer  to 
tangible  property  which  has  baen  manufM- 
tured  and  come  into  existence  under  a  pat- 
ent, and  the  case  before  us  relates  to  pro- 
visions which  are  to  accompany  an  assign- 
ment of  intangible  rights,  growing  out  of  • 
patent,  yet  the  gsneral  power  of  the  tttUi 
to  legislate  in  order  to  protect  their  citizeu 
in  their  lives  and  property  from  fraud  and 
deceit  is  recognized,  not  as  being  without 
limit,  of  course,  but  as  being  properly  exy- 
eised  in  the  cases  named. 

We  think  the  state  has  the  power  (cer- 
tainly  until  Congress  legislates  upon  thi 
subject)  with  regard  to  the  provision  which 
shall  accompany  the  sale  or  assignment  of 
rights  arising  under  a  patent,  to  make  ret- 
sunable  regulations  concerning  the  subjedi 
calculated  to  protect  its  citizens  from  frui 
And  we  think  Congress  has  not  so  legislatod 
by  th^  provisions  regarding  an  assignmcit 
containcKi  in  the  act  referred  to. 

In  some  of  the  cases  holding  such  statntci 
void  it  is  said  that  it  is  unfortunately  tnn 
that  many  frauds  are  committed  under  col- 
or of  patent  rights,  and  that  the  patent 
laws  are  not  so  framed  as  to  secure  thi 
public  from  being  cheated  by  worthlew  in- 
ventions; but,  notwithstanding  that,  thcj 
hold  statutes  of  the  nature  of  t\n  one  un- 
der consideration  to  be  void,  as  trenching 
upon  the  rights  of  the  owner  of  a  patent 
secured  by  the  Constitution  and  laws  of  thi 
United  States. 

To  uphold  this  kind  of  a  statute  is  by  no 
me.ins  to  authorize  any  stat-2  to  imposs 
terms  which,  possibly,  in  the  language  oi 
Mr.  Justice  Davis,  in  Ex  parte  RobinioO 
2  Biss.  309,  Fed.  Cas.  No.  11,032,  "wout 
result  in  a  prohibition  of  the  sale  of  tkJ 
species  of  property  within  its  borders,  aiv 
in  this  way  nullify  the  laws  of  Congrefl 
which  regulate  its  transfer,  and  destroy  lis 
power  conferred  upon  Congress  by  the  GoC 
stitution.*'  Such  a  statute  would  not  be 
reasonable  exercise  of  the  powers  of  tb 
state. 

*In  Michigan,  the  court,  speaking  throvgl 
Mr.  Justice  Campbell,  while  holding  the  ac 
under  review  in  that  case  upon  the  subjec 
invalid  (Cranson  v.  Smith,  37  Mkh.  309, 1 
Am.  Rep.  514),  stiid:  "While  we  cannot  bi 
recognize  the  magnitude  of  an  evil  wbk 
has  brought  patents  into  popular  discndi 
and  has  provoked  legislation  in  seren 
states  similar  to  that  of  Michigan,  we  eai 
not,  on  the  other  hand,  fail  to  see  in  thei 
laws  a  plain  and  clear  purpose  to  ch*ck  tl 
evil   by    hindering  parties   owning   patwi 
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^flttng  witli  them  »a  tfe^j  may  deal 
rith  tfedr  otli^r  poaseasions."  If  there  ia  a 
ip^iil  evil  uBuaualiy  frequent  and  easily 
pcrpftnalM  whfu  parties  are  dealing  in  the 
•iif  of  rijylits  exjsling  or  claimed  to  exist 
tanlit  &  [AftttMit*  we  do  not  see  wlij  a  atate 
my  Dot  in  tb«  bona  fide  exercise  of  its 
^cn,  cflffl/.'t  ftomc  special  atatutory  provi- 
i^  which  miiy  tend  to  arrest  sncli  evil  and 
uty  ^tiiit  tc>  enact  the  snnie  provision  con- 
(ttitug  tbe  diapoaal  of  other  property. 
ThfW  is  no  discrimination  whii^h  can  be 
p[op«r|f  lo  en  Vied  against  property  in  pat- 
Qit  rifbts,  ^itereised  m  such  lejjislation.  It 
11  limplv  an  attempt  to  protect  tbe  eitizen 
•^n«t  frauds  and  impositions  whit^h  ean 
he  mdre  reiidily  perpetrated  in  aueh  raises 
tUn  in  cases  of  tbe  Bale  or  assignment  of 
mnjitary  properly. 

The  act  must  be  a  reasonabH  and  fair 

eieniise  of  the  power  of  the  state   for  the 

poipoee  cf  checking  a  well-known  evil,  and 

topreTent^  90  far  as  pos^iblCt  frayd  and  ini- 

ymim  in  re|?ard  to  the  sale®  of  rights  tin- 

kt  ptti'nta.    Possibly  Coiiprress  might  enact 

I  itAtute  whk'h  would  t-ake  away  from  the 

HitM  any  power  to  legislate  upon  the  sub* 

i«t.  liat  it  has  not  as  vet  done  so.     It  has 

tmply  provided  that  every   pateot,  or  in- 

teifltf  therein,  shall  be  assignable  in  writ- 

k^  Uafing  to  the  various  states  the  power 

tepcvide  for  the  safeguarding  of  the  in- 

1|i9to  of  ihoQe  dealing  with  the  assumed 

wnec  of  ft  patent,  or  hi^^i  assignee.    To  deal 

»iih  that  subject   has  been  the  purpose  of 

1^  Acts  passed  bj  the  vanoiis  states,  among 

tfcwa  that  of  the  state  of  Kansas,  and  we 

*hmk  that  it  was  within  th^  powers  of  the 

^t«  to  enact  such  statute.    The  expense  of 

l*ili^  copies  of  the  patent  and  the  making 

*f  iffidadts  in  the  various  counties  of  the 

■Utt  ia  which  the  owner  of  the  rights  de- 

«ii«i  to  d*al  with  them  is  not  so  great,  in 

<»«u  judgiment,  as  to  be  regarded  as  opprea- 

tivt  or  imreasonable,  and  we  fail  to  find  any 

otlff  part  of  the  act  which  may  be  so  re- 

^rded^    Some  fair  latitude  must  be  allowed 

tli3  ilat^  in  the  exercise  of  their  powers 

^  thii  mbject.     It  will  not  do  to  tie  them 

Up  10  carefully  that  they  cannot  move,  un- 

W  the  idea  is  that  the  states  have  posi- 

twelv  no  power  whatever  on   the  subject* 

Tliii  we  do  not  beUev*;  at  any  rate,  in  the 

■bieiM!*  of   congressional   legislation.     The 

fiere  provision  in  the  Federal  statute  for  an 

^^irnu}ent  and  its  record  as  against  subse- 

i^uetit  purchasers,  etc.,  is  not  such  legisla- 

Iksii  s»  tak^s  away  the  rights  of  the  states 

to  lfe^»^ate  on  the  subject  themselves  in  a 

aumn^r  nvither  inconsistent   with,  nor  op- 

P*»^  to,  the  Federal  statute.    We  think  the 

jurl^unt  h  right,  and  it  is  affirmed. 

>03U.  S. 


Mr.    Justice   White^   with    whom    concurt 
Mr.  Justice  Day^  di.^. 'tenting: 

My  brother  Day  and  myself  disaenL 
The  raaaons,  however,  which  impel  him  are 
broader  than  those  intluencing  me.  In  gen- 
eral terms,  the  Kan-saes  statute  which  the 
court  now  upholds  compels  one  selling  a 
patent  right  in  any  county  of  the  state  of 
Kanaaa  to  file  with  the  clerk  of  such  county 
an  authenticated  copy  of  the  patent,  to- 
golher  with  an  affidavit  as  to  the  genuine- 
ness of  the  patent,  and  as  to  other  loatters. 
The  statute,  moreover,  exacts  thai  where  a 
note  is  givien  for  the  purchase  price  of  a 
patent  right,  there  shall  he  inserted  in  the 
note  a  statement  that  it  is  given  for  a  pat- 
ent right,  presumably  to  deprive  the  note 
of  the  attributes  of  commercial  paper.  We 
both  think  that  the  requirements  as  to  re- 
cording the  patent  and  affidavit  are  void, 
because  repugnant  to  the  power  delegated  to 
Congress  by  the  Constitution  on  the  subject 
of  patents,  and  because  in  conflict  with  the 
Ipgislation  of  Congress  on  the  •same  subject.  [358] 
And,  for  like  reasons,  my  brother  Day  is  al- 
so of  the  opinion  that  the  provision  is 
void  which  exacts  an  insertion  in  a  note 
given  for  the  sale  of  a  patent  right  of  the 
fact  that  it  was  given  for  such  sale*  This 
latter  provision,  in  my  opinion,  the  state 
had  the  power  to  make  as  a  reasonable  police 
regulation,  not  repugnnnt  to  the  authority 
as  to  patents  delegated  to  Congress  by  the 
Constitution,  or  the  legislation  which  Coti- 
greas  has  enacted  in  furthsranca  thereofi 


JOHN  WOODS  A  SONS,  PIffs.  in  Err, 

FRANK  CARL. 

(See  S.  C.  Reporter's  ed.  35S,  ^59.} 

Patents^state  regiilattDU  of  sale. 

The  reqiiiioment  that  a  negotiable  in- 
strtiment  taken  on  a  sale  of  rights  under  a 
patent  shall  show  on  its  face  for  what  it 
was  given,  or  be  voii,  which  is  made  by 
Kirby's  (Ark.)  Dig.  %  513,  does  not  violate 
U.  S.  Const,  art*  1,  §  9^  granting  to  Con- 
gress the  right  to  secure  to  inventors  the 
exclusive  right  to  their  discovery,  nor  U. 
8.  Rev.  Stat.  %  4B98,  II  S.  Comp.  Stat,  lOOl, 
p.  3387,  authorising  written  assignments  of 
patents  or  interests  therein,  which  shall  be 


Note. — As  to  the  validity  of  notes  given 
for  patent  rights — see  notes  to  First  Nat. 
Bank  v.  Stockell  20  L.R.A.  605;  and  Man- 
deville  v.  Welch,  5  L,  ed.  U,  S,  88. 

On  the  power  of  a  state  to  restrict  and 
regulate  the  sale  and  enjoyment  of  patent 
rights — ^see  note  to  Com.  v.  Petty,  29  L.R.A* 
(  TBS. 

210 


858-360 


SuPBEMx  Court  of  ths  United  STAm. 


void  as  against  sttbsequent  purchasers  un- 
less recorded  in  the  Patent  Office. 


[No.  102.] 

Submitted  November  7,  1906. 
cember  3,  1906. 


Deeided  De- 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Arkansas  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Circuit 
Court  of  Pulaski  County,  in  that  state,  in 
favor  of  defendant  in  an  action  on  a  prom- 
issory note  given  for  the  sale  of  a  patent 
right,  which  was  not  executed  as  required 
by  the  statutes  of  that  state  governing  the 
sale  of  patent   rights.     Affirmed. 

See  same  case  balow,  75  Ark.  328,  87  S. 
W.  621. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  F.  Wilson  submitted  the  cause 
in  behalf  of  Homer  C.  Mechem  for  plaintiffs 
in  error.  Mr.  Edwin  Mechem  was  on  the 
l)rief. 

Mr.  John  Fletcher  submitted  the  cause  for 
defendant  in  error.  Mr.  W.  C.  Ratcliffe  was 
on  the  brief. 

Mr.  Justice  Peckham  delivered  the  opin- 
ion of  the  court: 

This  action  was  brought  in  the  proper 
court  of  the  state  of  Arkansas  by  the  plain- 
tiffs in  error  to  recover  the  amount  of  a 
promissory  note  which  was  given  by  the  de- 
fendant in  error  on  the  sale  to  him  of  a 
patented  machine  and  of  the  right  to  the 
patent  in  the  state  of  Arkansas.  Before  the 
IB59 Immaturity  of  the  note  it  was  indorsed  by  the 
payee  and  transferred  to  plaintiffs  in  error. 
The  note  was  not  executed  as  provided  for 
by  the  statute  of  that  state  relating  to  the 
sale  of  rights  under  a  patent.  Act  of  April 
23,  1891,  Kirby's  Dig.  §  513.  The  section 
reads  as  follows: 

"Sec.  513.  Any  vendor  of  any  patented 
machine,  implement,  substance,  or  instru- 
ment of  any  kind  or  character  whatsoever, 
when  the  said  vendor  of  the  same  effects  th-3 
sale  of  the  same  to  any  citizen  of  this  state 
on  a  credit,  and  takes  any  character  of  ne- 
gotiable instrument  in  payment  of  the  sam% 
the  said  negotiable  instrument  shall  be  exe- 
cuted on  a  printed  form,  and  show  upon  its 
face  that  it  was  executed  in  consideration 
of  a  patented  machine,  implement,  sub- 
stance, or  instrument,  as  the  case  may  be, 
and  no  person  shall  be  considered  an  inno- 
cent holder  of  the  same,  though  he  may  have 
given  value  for  the  same  before  maturity, 
and  the  maker  thereof  may  make  defense 
to  the  collection  of  the  same  in  the  hands 
of  any  hold-<ir  of  said  negotiable  instrument, 
and  all  such  notes  not  showing  on  their  face 
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for  what  they  were  c^Ten  shall  be 
ly  void." 

The  defendant  aet  up  the  Tiolatk 
statute  as  a  defense.  The  Fsrdiet 
the  defendant,  and  the  judgment 
thereon  having  been  affirmed  by  the 
court,  the  plaintiffs  have  bron^t 
here  by  writ  of  error. 

The  sole  question  involved  is  tin 
of  the  statute.  The  opinion  of  tlie 
court  of  Arkansas  is  reported  in  75 
87  S.  W.  621.  See  also  Wyatt  t. 
67  Ark.  575,  56  S.  W.  1105;  SUte 
107  Tenn.  499,  62  LJELA.  174,  64  8 
This  case  is  governed  by  the  imi 
preceding  one,  although  the  statni 
kansas  rend-^rs  the  note  void  if  gh 
patent  right  if  the  note  does  not 
its  face  for  what  it  was  given.  T 
ence  is  not  so  material  as  to  call  1 
ferent  decision.    The  judgment  is  a: 

Mr.  Justice  Day  dissents. 


•CITY  OF  MONTEREY,  PUT.  ii 

T. 

DAVID  JAGKa 

(See  S.  C.  Reporter's  ed.  960-1 

Private    Uind    cUim»— state    ooat 
pueblo  lands. 

1.  The  California  legislatim  i 
act  the  act  of  April  2,  1868,  ntif^ 
veyances  made  by  the  oorJMMrate* 
ties  of  the  city  of  Monterey  *  of  pne 
confirmed  to  that  city  by  the  ifnHn 
and  afterwards  pateoted  to  it^  it 
sors  and  assigns. 

Error  to  state  court— Federal  qi« 

2.  The  question  whether  the  ( 
legislature  could  enact  the  set  < 
2,  1866,  ratifying  conveyanees  mad 
corporate  authorities  of  the  city  o 
rey  of  pueblo  lands  confirmed  to  ' 
by  the  United  States,  and  aftenri 
ented  to  it,  its  successors  and  ai 
not  so  far  unsubstantial  as  to  Ju 
missal  of  a  writ  of  error  to  a  iti 

[No.  27J 
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IN  ERROR  to  the  Supreme  Con 
State  of  California  to  reriev 
ment  which  aflirmed  a  judgment  oi 
perior  Court  of  the  County  of  Mm 

Note. — As  to  the  necessity  of 
merit  in  Federal  question  to  snatal 
error  to  state  court — see  note  to 
New  York,  N.  H.  A  H.  R.  Oo.  post, 
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Hit  fUU,  a  favor  of  defendant  iii  ftn  ae^ 
|p  t«  qttiet  title  to  pueblo  landB.  AfErmed. 
^     -     -     ise  below,  13fl  CsO,  542,  73  Pac, 


p^  fActi  &re  stated  ia  the  opinion, 
yllr.  Eunilton  O&y  Howard  submitted  the 
kfr '^ii'  plaint  ill  in  errors 
!\M9  oiittrt  h-^fi  jurisdiction. 
[Cs^ltUQbii  Water  Power  Co.  r.  Columbia 
Bsftrie  Street  R.  Light  &  P.  Go.  172  U.  3. 
%  43  L.  ed,  521,  10  Sup,  Q,  Rep,  247; 
jfttiburf,  C.   C,   &   St.   L.   R,   Co.   v.   Long 
^ad  Loan  &  T.  Co.  172  U.  S.  507,  43  L.  ed, 
K,  19  Sup,   Ct.    R«p,   238-    Black  buro    v. 
NtUnd  Gold  Miu,  Co-   175  U.  S.  571,  U 
Lli  ITfl»  20  Sup,  Ct.  Rep.  222;  Romie  V. 
msmik,  91  U.  S.  379,  23  L.  ed.  S74;  Mc^ 
ll&j  ?,  fripdiuan,  92  U,  S.  723,  23  L,  ed. 
IB:  little  York  Clold-Wajblog  &  Water  Co 

tKfyw,  S0  U,  S.  199,  24  L,  ed,  656;  Bush^ 
3  T,  Crooke  Min,  ^  SmeltiDg  Co.  148  U. 
fciaZ,  37  L,  ed.  610,  13  Sup.  Ct.  Rep.  771; 
Mtfido  Cent.  Oonsol.  Kin^  Co.  v.  Turck, 
[SO  V.  S.  13S,  37  L.  ed.  1030,  14  Sup.  Ct. 
8ej>.S5;  GiUm  v,  Stinchtield,  159  U,  S.  fi58, 
10  L  el  ^95,  16  Sup.  Ct.  Rep.  131 ;  Borg^ 
^er  t.  Idler,  159  U.  S.  iOS.  40  L.  ed.  199, 
(iSop.  Ct.  Bep.  34;  Delamar'a  Ni'vada  Gold 
lb  1^.  V.  JCesbitt,  177  U.  S.  523,  44  L.  ed, 
k  20  Sup.  Ct.  Rep.  716. 
I  Where  did  tbe  Bovereign  state  of  Calif  or- 
|fi  g«t  ita  title  to,  or  jurbdiction  over,  the 
btUo  lands  of  the  city  of  Monterey! 
mmd)^T  T,  Norton,  11  Wall,  455,  20  L. 
It  IIS;  T««elietnacher  t.  Thompson,  IS  CaL 
%n  Am.  Dec.  151;  Leese  v.  Clark,  18  CaL 
^Ih  Biker  v.  Erickell,  87  Cal.  333,  25  Paa, 
^r  \m\  United  States  v.  Sutherland,  19 
hw.  S65,  15  L,  ed,  6S7i  Fena  v.  Holme,  21 
Bmr.  198,  16  L.  -ed.  200;  Scull  v.  United 
SUUi,  98  U,  S,  410,  25  L,  ed,  164;  Fremont 
t  United  States,  17  How.  542,  657,  15  L. 
€  Ul,  245;  Trenier  v.  Stewart,  101  U.  S. 
157.25  L.  ed.  1021 ;  McCabe  v,  WoTtbington, 
K  Haw,  80,  14  L,  ed,  856;  United  States 
t  CIitDorgan,  101  U.  S.  831,  25  L*  ed,  838; 
ffatdlej  r.  San  Francisco  (Clark  v.  San 
PuMiwol  124  U,  S.  644,  31  L,  ed.  556.  8 
V  Ot.  Kep,  659;  Griaar  v.  MeDowelL  6 
ffill.  37Sp  379,  18  L.  ed.  867.  S68;  Town- 
*iidT.  Greeley,  5  Wall.  3^4,  18  L,  ed,  648; 
hlmer  V.  Low,  98  U.  S.  16,  26  L.  ed.  64; 
'^Mdworth  V.  Fulton,  1  Cal,  307, 

A  pitenl  for  a  Mexican  land  grant  Is  a 
SM  from  tbe  United  States. 

teieheroacber  v.  Thorn p«ion,  Leese  v.  Clark, 
utd  B«ker  T,  Brickell,  supra;  Beard  t, 
f^iy,  3  Wall,  491,  18  L.  ed.  92, 

Hr.  W.  I,  Broheck  argued  the  canae,  and, 
^h  Messrs.  John  Ciarber  and  Frederic  D. 
^^emcf,  filed   a   brief  for   defendant   in 

1^  unignmeiit    of    a    Federal    question 

ftttir.  8. 


come*  too  late  imlese  the  question  has  b©«i 
presented  for  decision  in  the  state  courts,  or 
unless  a  right,  titlcj  immunity,  or  priyilege 
clainied  under  the  Conatitution  or  laws  of 
the  United  States  had  been  specially  set  up 
or  claimed  in  the  state  courts. 

Caro  V.  Davidson,  197  U.  S.  197,  49  I*,  ©d, 
723,  25  Sup,  Ct.  Rep.  428;  Bolln  v.  Nebraska, 
176  U.  S.  83,  44  L.  ed.  382,  20  Sup,  Ct  Rep. 
287;  Levy  v.  Superior  Court,  167  U.  S.  175, 
42  L.  ed.  126,  17  Sup,  Ct,  Hep,  769;  Corkrati 
Oil  k  Development  Oa.  ir,  Arnaudet,  199  U. 
S.  182,  50  L.  ed,  143,  26  Sup*  Ct.  Rep.  41; 
Scudder  v.  Comptroller  (Scudder  v.  ColerJ 
175  U.  S,  32,  36,  44  L.  ed.  62,  63,  20  Sup.  Ct. 
Rep.  26, 

The  Federal  question  must  be  unmistak- 
ably and  specifically  drawn  in  question, 

F,  G,  Oxley  Stave  Co,  v.  Butler  County, 
166  U.  S,  643,  41  L.  ed.  1149,  17  Sup.  Ct.  Rep. 
709;  Maxwell  v.  Newbold,  18  How.  511.  15 
L.  ed.  506;  Crowell  v.  RandoU,  10  Pet,  368, 
9  L.  ed.  458;  Hoyt  v.  Shelden  (Hoyt  ▼, 
Thompson)  1  Black,  518,  17  L,  ed.  65;  Sny- 
ward  ¥.  Denny,  158  U,  8.  ISO,  183,  184,  186, 
39  L.  ed.  941-^943,  15  Sup.  Ct.  Hep.  777. 

And  even  in  those  inatances  in  which  a 
Federal  question  is  drawn  in  question,  and 
it  appears  that  the  decision  below  was  n di- 
verse to  the  plaintiO'  in  error  upon  two  in- 
dt'pendetit  grounds,  one  of  which  is  not  a 
Federal  question,  the  judgment  of  the  statd 
eourt  will  be  affirmed. 

Murdock  v.  Mempbii,  20  Wall,  590,  22  L- 
ed.  429;  Adams  County  v.  Burlington  k  .M. 
River  R.  Co.  112  U.  S.  123,  2S  L.  ed.  678,  A 
Sup.  Ct.  Rep.  77;  De  Saussurc  v,  Gaillard, 
127  U.  S,  216.  32  L.  ed.  125,  8  Sup,  Ct,  Rep, 
1053;  Hopkins  v.  McLure,  133  U.  S.  3S0,  33 
L.  ed.  660,  10  Sup,  Ct,  Rep.  407;  Hammond 
V.  Johnston,  U2  U.  S,  73,  35  L,  ed.  941,  12 
Sup,  Ct,  Rep.  141, 

And  where  a  defense  ia  distinetlj  mkde, 
rc&ting  on  local  statutes,  this  court  will  not, 
in  order  to  reach  a  Federal  question,  resort 
to  critical  conjecture  as  to  the  action  of  the 
state  court  In  the  dbposilion  of  sueh  de- 
fense. 

Johnson  v.  Risk,  137  U.  S.  300,  307,  34 
L.  ed.  683,  686,  11  Sup.  Ct.  Rep.  ill;  Corkran 
Oil  &  Development  Co.  v.  Arnaudet,  supra; 
Leeper  v.  Texas,  139  U.  S.  462,  35  L.  od. 
225,  11  Sup.  Ct.  Rep.  577. 

It  ia  apparent  that  the  mlidity  of  the 
treaty  and  of  the  act  could  scarcely  hava 
been  contested  by  either  party  to  the  ac- 
tion, aa  they  formed  the  basis  of  the  rights 
of  each.  As  it  is  well  known,  by  that  treaty 
the  territory  of  which  CaTifornia  now  forms 
a  part  was  ceded  to  the  United  States,  and 
the  act  of  Congress  was  intended  to  carry 
out  the  obligation  imposed  by  the  treaty 
upon  the  Federal  government  to  protect  the 
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rights  of  private  land  claimants  under  the 
Mexican  or  Spanish  laws.  That  no  Federal 
question  was  here  involved  is  absolutely 
foreclosed  by  the  repeated  decisions  of  this 
court,  some  of  them  in  reference  to  this 
same  act  and  treaty. 

Blackburn  v.  Portland  Gold  Min.  Co.  176 
U.  S.  571-579,  44  L.  ed.  276-280,  20  Sup. 
Ct.  Rep.  222;  Kennard  v.  Nebraska,  186  U. 
S.  304,  46  L.  ed.  1175,  22  Sup.  a.  Rep.  879; 
California  Powder  Works  v.  Davis,  151  U. 
S.  389,  38  L.  ed.  206,  14  Sup.  Q.  Rep.  350; 
California  ex  rel.  Hastings  v.  Jackson,  112 
U.  S.  237,  28  L.  ed.  714,  5  Sup.  a.  Rep.  113; 
De  Lamar's  Nevada  Cold  Min.  Co.  v.  Nesbitt, 
177  U.  S.  523,  44  L.  ed.  872,  20  Sup.  a.  Rep. 
715. 

A  general  reference  to  the  Federal  Con- 
stitution is  not  sufficirnt  (Corkran  Oil  & 
Development  Co.  v.  Arnaudet,  supra),  but 
the  provisions  specially  relied  upon  must 
be  specifically  pointed  out. 

It  is  apparent  from  the  court's  opinion 
that  it  decided  the  case  quite  without 
thought  that  any  Federal  question  was.  or 
could  be,  involved  in  its  determination. 

See  Scudder  v.  Comptroller,  supra. 

No  right  or  title  claimed  by  the  city  to 
have  been  acquired  by  it  under  United 
States  patent  was  ever  sp^'cially  set  up  or 
claimed  in  the  courts  of  the  state  of  Cali- 
fornia. This  objection  is  fatal  to  the  juris- 
diction of  this  court. 

Mutual  L.  Ins.  Co.  v.  :Mcr:rew,  188  U.  S. 
291,  47  L.  ed.  4S0,  63  L.R.A.  33,  23  Sup.  a. 
Rep.  375;  Telluride  Power  Trnnsmi-^sion  Co. 
V.  Rio  Grande  Western  R.  Co.  175  U.  S. 
G39,  44  L.  ed.  305,  20  Sup.  Ct.  Rep.  245; 
Sayward  v.  Denny,  158  U.  S.  180,  39  L.  ed. 
Oil.  15  Sup.  Ct.  Rep.  777;  Morrison  v.  Wat- 
son. 154  U.  S.  111.  38  L.  eil.  927,  14  Sup. 
Ct.  Rep.  995:  Miller  v.Texas,  153  U.  S.  635, 
38  L.  ed.  812,  14  Sup.  Ct.  Rep.  874;  F.  G. 
Oxley  Stave  Co.  v.  Rutler  County,  supra: 
Chicago  &  N.  W.  R,  Co.  v.  Cliioago,  164  U. 
S.  454,  41  L.  ed.  511,  17  Sup.  Q.  Rep.  129; 
Powell  V.  Brunswick  County.  150  U.  S.  433, 
37  L.  ed.  1134.  14  Sup.  Ct.Rop.  100;  Roby 
V.  Colehour,  140  U.  S.  153.  36  L.  ed.  922, 
13  Sup.  Ct.  Rep.  47;  Spies  v.  Illinois  (Ex 
parte  Spies)  123  U.  S.  131,  31  L.  ed.  80,  8 
Sup.  Ct.  Rop.  21;  Colunilua  Water  Power 
Co.  V.  Columbia  Electric  St  root  R.  Licht  & 
P.  Co.  172  U.  S.  475.  43  L.  ed.  521,  19  Sup. 
Ct.  Rep.  247:  Home  for  Incurables  v.  New 
York,  187  U.  S.  155,  47  L.  ed.  117,  03  L.R.A. 
329.  23  Sup.  Ct.  Rep.  84. 

The  conflict inir  rijihts  of  persons,  each  ad- 
mittedly claiming  under  a  patent  of  the 
United  States,  do  not  present  a  Federal 
(juestion. 

lUackl.urn  v.  Portland  Cold   Min.  Co.  175 
U.  S.  571.  44  L.  ed.  276,  20  Sup.  Ct.  Rep.  222; 
Kennard  v.  Nebraska,  supra. 
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Counsel  for  plaintiff  in  error  are  mistaket 
as  to  the  effect  of  the  patent,  ma  to  whiek 
there  can  no  longer  be  any  room  for  eoB- 
troversy  in  this  court. 

United  States  v.  Conway,  175  17.8.70^ 
44  L.  ed.  76,  20  Sup.  Ct.  Rep.  13;  Langdau 
V.  Hanes,  21  Wall.  521,  22  L.  ed.  606;  Bcaid 
V.  Federy,  3  Wall.  478,  491.  18  L.  ed.  01 
92;  Landes  v.  Brant,  10  How.  373,  13  L 
ed.  460. 

The  Federal  questions  set  up  are  nuuii* 
festly  frivolous  and  without  merit. 

New  Orleans  Waterworks  Co.  v.  Louisiua, 
185  U.  S.  336,  344,  46  L.  ed.  936.  941^  22  Sup. 
Ct.  Rep.  691 ;  Sawyer  v.  Piper,  189  U.  S.  151 
47  L.  ed.  757,  23  Sup.  Ct.  Rep.  633;  8L 
Louis,  G.  &  Ft.  S.  R.  Co.  v.  Missouri.  IM 
U.  S.  478.  484,  39  L.  ed.  502,  504,  15  Supi 
a.  Rep.  443;  McCain  t.  Dcs  Moines,  174 
U.  S.  171,  43  L.  ed.  937,  19  Sup.  a.  Rep.  614; 
New  Orleans  v.  New  Orleans  Watcrworb 
Co.  142  U.  S.  79,  35  L.  ed.  943,  12  Sup.  a 
Rep.  142;  Wabash  R.  Co.  ▼.  Flannigaiu  193 
U.  S.  29,  48  L.  ed.  328,  24  Sup.  a.  Rep.  224; 
Wilson  V.  North  Carolina,  169  U.  S.  5S6,  42 
L.  ed.  865,  18  Sup.  Ct.  Rep.  435. 

Afr.  Justice  McKenna  delivered  the  opii- 
ion  of  the  court: 

Action  to  quiet  title,  brought  by  plain- 
tiff  in  error  (and,  being  plaintitl  in  the  cumt 
below,  we  will  so  designate  it)  in  the  M- 
perior  court  of  the  county  of  Monterey  to 
1,635.03  acres  of  land,  situate  in  Monterey 
county,  state  of  California.  Plaintiff  il^ 
leged  title  in  fee  simple,  and  contends  thit 
such  title  has  come  to  it  aa  successor  of 
the  pueblo  of  Monterey  of  Upper  Califoniiai 
There  is  no  dispute  that  the  land  was  psit 
of  the  pueblo  of  Monterey,  and  that,  after 
proper  proceedings  had  in  pursuance  of  aeti 
of  Congress,  the  title  of  the  city  of  Monte- 
rey was  confirmed  by  a  decree  of  tbi 
board  of  land  commissioners,  and  a  patent 
issued  to  the  city  Novemlwr  19,  1891. 

*The  defendant  gets  his  title  through  om[II 
D.  R.  Ashley,  who  was  the  attorney  for 
the  city,  to  present  and  prosecute  its  claia 
to  the  land  before  the  board  of  land  con- 
mi  sri  oners.  To  pay  the  indebtedneit  in- 
curred  for  his  services  the  land  was  onU 
under  the  authority  of  certain  acts  of  tl:3 
legislature  of  the  state,  and  purrhascd  hf 
him.  The  validity  of  the  title  so  derived, 
ns  n«rainAt  the  title  of  the  city  aa  succesuwr 
of  the  pueblo  of  Monterey,  free  from  the 
control  of  the  legislature,  makes  the  qoci- 
tion  in  the  ca.4c.  Judgment  passed  for  thi 
defendant  in  the  trial  court  and  wa«  af- 
firmed by  the  supreme  court.  ISO  Cat.  542, 
73  Pac.  436.  This  writ  of  error  was  thei 
allowed. 

The  city  of  Monterey  was  inmrporatcd  hf 
an  act  of  the  legislature  of  the  atatt  «4 
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CiRfomm,  March  30,  1950,  and  became  tbeni- 

liy  Mifieesscvr  of  tlie  former  pueblo  to  ita  pueblo 

fluids,    Ifl  1857  the  charter  of  tbe  ctty  was 

I  imeufl^d,  and  by   |  7  thereof  the  trustees 

I;  i«r«  ein|»Qvr«re4  to  pay  off  the  expcnaes  of 

|To«eut»ng  the  title  of  the  city  before  the 

tailed  Sii^tes  land  commisaionerg  and  before 

lit  United  Stfttea  courts,  and  for  that  pur- 

|gw  nil  and  transfer  any  property,  right 

9  InndEUie  upon  such  tcr nis  and  for  such 

f^  Si  mlifht  by  them  be  deemed  reason- 

i^W.  It  w«A  found  by  the  lower  courts  (and 

»r  qaotf  fr(»ni  the  opinion  of  the  supreme 

ffwrtj  that^— 

*tto  J«j*riftry   24,    1850,   said   Ashley  pre- 
loild  lo  the  trustee.^  of  the  city  of  Monte- 
r^i  einiTO  siTnountir:^  to  $fl!>L50  for  aerviceB 
»  tti  attorney    in    prefsentin^   such    pueblo 
«kim  to  the  ciommlBa^oners.    The  elaiTn  was 
ipjirofcd  and  allowed,  and  there  bcirig  no 
Ml  ta  the  treasury  to  pay  it,  the;  bo^rd 
sf  troiteeft  panned  a  resolution  directing  that 
I  ule  ^f  all  the  puebto  lands  of  the  city,  or 
»  fliufh  of  them  as  might  be  neres?mry  to 
pi  J-  the  claim   of  said   Ash  ley ,  be  made  flt 
riililLe  auction  on  the  &th  day  of  February, 
!C(t,    Dh#  notice  of  the  time   for   holding 
uH  i*le  WI13  ^ven*  and  the  same  was  held 
■t  the  time  and  in  flccordante  with  the  no- 
|]ve»  at  which   aale  the  entire  pueblo  tract 
9»  bid  in  by  the  said  D^  R.  Ashley  and 
Ik  defendant,  David  JackB^  for  the  sutn  of 
tin.f>ft2.50,  being  'the  amount  of  the  in  debt- 
ekieii  and  the  nece-^^ary  expenses  of  sale; 
flD  anp  offering  to  purchase  less  than   the 
•Ifife,  or  bid  *  h  if  her  amount.    Thereafter 
M  tnt^tees  made,  executed,  and  delivered 
t  conveyance  of  said  lands,  dnted  February 
%\m,  but  acknowlcilged  February  12,  1859, 
In  fi«Tor  of  ^aid  D.  R  A^hTey  and  the  de- 
fendant, Davitl  Jacks,    and    in   the   conyey- 
iiitt  the  proceedings  taken  by  the  tmstees 
IB  the  matter  of   iuch   aale    were  recited. 
TKii  fonveyanee  was  recorded  in  the  county 
wroml^f  ofRee  of  the  county  of  Monterey 
1    ofl  Jutie  11,  1851*.    On  April  i,  3866.  the  act 
l«  incorporate   the   city   of   Monterey    wai«i 
impiidefl  to  read  as   follows:     *See.  2.     All 
ia]p%  and  eonveyances  made  by  the  corpn- 
Tfttf  authorities  of  said  city  since  the  Sth 
i!iT  of  February,   ISSn,  and  which  convey- 
in«t  purport  to  have  been  recorded  in  the 
tmmij  recorder's  office  of  Monterey  county, 
fVrpoTtm^  to  eoBvey  public  lands,  or  lands 
ewilirmed  to  aaid  eity  of  Monterey,  in  pur- 
Biarsce  of  the  aet  of  Congress  of  March  3, 
im   m  Stat,  at  L.  mh  rhap.  41) »  and  en- 
titltd  "An  Act  to  AsrerLiin  and  Settle  the 
Pffrate  T^and  aaima  in  the  State  of  Cali- 
foraia,"  are  hereby  ratified  nnd  confirmed.* 
-    ,    ,    On  September  4,  186^,  Apihley  con- 
ftoT^  all  hie   iTTterest  in  the  land  la  eon- 
|fi»Tersy  to  the  defendant.'* 

The  cmitentioni  af  the  parties  are  in  part 
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madp  to  turn  upon  the  kind  of  right  the 
cHy  of  Monterey  derived  aa  the  fiuccesaot 
of  the  puetdo  of  Monterey,  whether  proprie- 
tary or  in  trust,  and*  because  in  truflt,  sub- 
ject to  the  disposition  of  the  legislature  of 
the  state.  This  distinction  was  ejcpres^ed 
by  the  supreme  court  and  the  case  deter- 
mined by  it,  and  the  court  supported  its 
action  by  a  citation  of  prior  decisions.  It 
was  said:  **There  is  a  marked  difference, 
however,  between  lands  which  are  held  by  a 
municipality  in  trutt  for  publico,  municipal 
purposes,  sueh  aa  pueblo  landn,  and  fands 
acquired  by  a  municipality  through  pur- 
chase or  special  grants  and  held  in  proprie* 
tary  right*"  Of  the  latter  class  it  was  saidi 
'*That  it  is  beyond  the  power  of  the  state 
to  control  its  disposition  without  the  con- 
sent of  the  municipatity."  In  the  other 
case^  "the  lands,  being  simply  ancillary  to 
the  execution  of  the  public  truiit, — lands  in 
whieb  *the  pueblo  never  had  an  indefeasible [363] 
proprietnry  interest,  and  which  were  sub- 
ject to  the  supreme  political  domimon  of 
the  former  Mexican  govern  m  en  t* — been  ma 
equally  subject  to  the  tf^v ere ignty  of  the 
state  of  Gnlifomfa  through  its  legislature 
upon  the  change  of  gtrvcrnment," 

riaintiff  attacKe  this  conclusion,  and  con- 
tends that  the  title  to  the  lands  vested, 
not  in  the  state  of  California  as  succeeding 
sovereign,  but  in  the  United  States,  and  the 
United  States,  having  the  title,  passed  it  by 
the  patent  of  November  10^  18£H,  to  the 
plain tiE.  And  this  contention,  plaintiff  as- 
serts, presents  the  Federal  question  to  he 
decided-  At  one  time  this  might  have  been 
regarded  aa  a  serious  question,  but  it  ia 
no  longer  so.  Whatever  of  legal  power  the 
state  of  California  may  exercise  over  its 
municipalities  has  received  decisive  defini- 
tion in  many  decisions^  The  cases  are  quot- 
ed by  the  supreme  court  in  the  case  at  bar. 
Whntevcr  power  the  United  Statea  may 
exercise,  or,  by  refratning  from  exercising, 
yield  to  the  state  of  California  to  exercise, 
has  long  been  decisively  settled.  We  need 
not  review  the  eiiscs.  An  exposition  of  them 
can  bs  found  in  United  States  v.  Santa  Fe, 
165  U.  S,  675,  41  L.  ed.  B74,  17  Sup.  Ct.  Rep. 
472. 

Tf  the  United  States  was,  as  eon  tended, 
a  paramount  sovereiffu,  and,  as  such,  pos* 
sesper!  tlic  power  to  direct  the  trust  to  which 
pueblo  lands  were  subject,  it  did  not  do  so, 
hut  conveyed  land  to  the  "city  of  Monterey, 
its  successors  and  assigns,"  In  other  words, 
the  conveyance  wns  made  to  a  municipality 
of  the  state  of  California, — ^a  creature  of 
the  laws  of  the  stato  and  subject  to  tha 
state.  Payne  v*  Treadwell,  10  Cal.  220; 
San  Frflnciseo  ▼.  Can  a  van,  42  CaL  541, 
See  also  Atty.  Gen,  ex  rel.  Kies  v*  Lowrey, 
im  U,  S,  233.  50  L.  ed.  157|  26  Sup.  Ct,  Hep, 
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27.  And  we  may  observe  that  the  United 
States,  by  an  act  passed  June  15,  1906,  has 
des5if,niate'd  the  city  of  Monterey  as  trustee 
of  the  original  grant,  and  confirmed  the  land 
to  the  city  as  patented.    34  Stat,  at  L.  267. 

We  do  "not  think,  however,  that  the  Fed- 
eral question  presented  is  so  far  unsub- 
stantial as  to  justify  a  dismissal  of  the 
writ  of  error,  and  the  motion  to  dismiss  is 
denied. 

Judgment  affirmed. 


t8e4]*INTERNATI0NAL    TRUST    COMPANY, 
Plff.  in  Err., 

V. 

JOHN   W.   WEEKS,   Agent   of   the    Share- 
holders of  the  Broadway  National  Bank. 

(See  S.  C.  Reporter's  ed.  364-368.) 

Courts — jurisdiction  of  circuit  court — ac- 
tion to  wind  up  affairs  of  national  bank. 
1.  An  action  for  rent,  brought  against 
the  agent  for  the  shareholders  of  an  in- 
solvent national  bank  to  whom  the  Comp- 
troller of  the  Currency  has  released  the  es- 
tate of  the  bank,  is  one  to  wind  up  the 
affairs  of  the  bank,  and,  as  such,  is  within 
the  jurisdiction  of  a   Federal  circuit  court. 

Landlord  and  tenant — rent  after  re-entry- 
effort  to  relet. 

.     2.  Rent    after    re-entry   cannot    be    re- 
covered bv  the  lessors  unless  a  reasonable 


effort  has  been  made  to  relet  the  prcmtM% 
where  the  lease  provides  that  after  re-ca- 
try  for  breach  of  any  covenant  the  lenon 
''may,  at  their  discretion,  relet  the  pres- 
ises,  at  the  risk  of  the  lessee,  wlio  shafl 
remain,  for  the  residue  of  said  term,  re- 
sponsible for  the  rent  herein  reserved,  ui 
shall  be  credited  with  such  amounts  oalv 
as  shall  be,  by  the  lessors,  actually  rat 
ized." 

[No.  31.] 

Argued  October  17,  1906.  Decided  Deeah 
ber  9.  1906. 

IN  ERROR  to  the  United  SUtes  Cfredl 
Court  of  Appeals  for  the  First  dradl 
to  review  a  judgment  which  affirmed,  on  a 
second  writ  of  error,  a  judgment  of  the 
Circuit  Court  for  the  District  of  Btasndi* 
setts  in  favor  of  defendant  in  an  action  fct 
rent.    Affirmed. 

See  same  case  below,  71  C.  C.  A.  417, 19 
Fed.  6. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  M.  Morse  ar^ed  the  etim, 
and,  with  Mr.  William  M.  Richardson,  AM 
a  brief  for  plaintiff  in  error: 

A  receiver  of  a  national  bank  may  be  nai 
in  the  circuit  court  irrespective  of  dtiKn- 
ship. 

Auten  V.  United  States  Nat.  Bank,  174  U. 
S.  125,  43  L.  ed.  920,  19  Sup.  Ct.  Rep.  M 

The  stockholders'  agent  may  likewise  bi 
sued  in  the  circuit  court. 


Note. — On  actions  by  and  against  receiv- 
ers and  apents  of  national  banks— see  note 
to  McCartney  v.   Earle,  53  C.  C.  A.  398. 

As  to  the*  liability  for  rent  of  premises 
occupied  by  receiver  or  assignee  for  credi- 
tors -see  note  to  Link  Belt  Mach.  Co.  v. 
Hughes,  59  L.R.A.  673. 

Landlord's  duty  to  relet  on  defaulting  ten- 
ant's account. 

There  is  scarcely  any  dissent  from  the 
general  proposition  that  the  landlord  is  un- 
der no  obligation  to  relet  abandoned  prem- 
ises for  the  benefit  of  the  tenant,  but  may, 
if  he  choose,  decline  to  meddle  with  the 
property,  and  hold  the  tenant  liable  for 
the  rent  for  the  whole  term.  The  follow- 
ing oases  recopnize  this  principle:  Respini 
V.  Porta.  R9  Cal.  464,  23  Am.  St.  Rep.  488, 
2fi  Pac.  967:  Aberdeen  Coal  &  Min.  Co.  v. 
Evansville.  14  Tnd.  App.  621.  43  N.  E.  316; 
Patterson  v.  Emerieh,  21  Tnd.  App.  614, 
52  N.  E.  1012:  Merrill  v.  Willis,  51  Neb. 
162,  70  N.  W.  914:  Re  TTevenor.  144  N.  Y. 
271.  39  N.  E.  393:  Underbill  v.  Collins.  132 
N.  Y.  269.  30  N.  E.  576;  Clendinning  t. 
Limlnrr.  !>  Mi-<-.  I5S2.  :¥)  N.  Y.  Supp.  543; 
Keirh  V.  MK'rra.  37  X.  Y.  S.  R.  620.  13  N.  Y. 
Supp.  650:  Milling  v.  Becker,  90  Pa.  182; 
Lipper  v.  Bouvf'.  C.  &  Co.  6  Pa.  Super.  Ct. 
452:  Randall  v.  Thompson  Bros.  1  Tex.  App. 
Civ.  Cas.  (White  &  W.)  §  1102;  Alsup  t. 
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Banks,  68  Miss.  664,  13  LJLA.  598,  24  Ah. 
St.  Rep.  294,  9  So.  895. 

In  answer  to  the  objectioB  that  a  eoi- 
trary  doctrine  was  laid  down  in  Alln  f. 
Saunders,  6  Neb.  436.  where,  in  an  actiai 
for  rent,  brought  against  a  tenant  who  hsi 
abandoned  the  property,  a  cham  was  »• 
proved  to  the  effect  that  while  it  was  tM 
duty  of  the  landlord  to  relet  to  as  good  ■■ 
advantage  and  in  as  profitable  a  way  is 
would  be  done  by  an  ordinarily  carefnl  aal 
prudent  man,  he  was  not  obliged  to  let  Is 
tenants  whose  business  was  of  sneh  a  chsr 
acter  as  would  be  of  permanent  injury  to  thi 
property  in  a  greater  degree  than  ordinaiy 
business,  the  court,  in  Merrill  t.  Willis,  tt- 
pra,  said  that  the  turning  point  of  thst 
'  case  was  not  the  duty  of  the  lessor  to  le- 
let,  but  the  qualification  of  an  iBstraetin 
I  otherwise  satisfactory  to  both  parties,  ts 
'  the   effect   that  the  landlord   was  Bot  it- 
quircd  to  relet  to  a  tenant  whoae  tanuMi 
would  permanently  injure  the  property,  nl 
that  what  was  said  respecting  the  catry  flff 
the  lessor  to  relet  for  tne  proteetioB  of  tkl 
lessee  must  be  regarded  as  obMer. 
But  where,  as  fa  iRTBBirATloifAL 
Co.  V.  Weeks,  the  lease  expressly  < 
the  landlord  to  re-enter  and  relet  ob  iSli^ 
defaulting  tenant's  aoooiiBt  withoot  taiif 
his  rights  under  the  lease,  wbat  Uttli  Bfr 
I  thority  exists  is  to  the  effect  tliBt,  If  tt» 
-  landlord  elects  to  take  adTantate  of  iSIm 


linSBNATIDlf AI.    n^BV    OO.    ▼,    Wl 


i  Oitftwciod,  les  U.  R  443,  45@,  41  L.  ed, 
tWL^  787,  1?  Sup*  Ct.  Rep.  385;  Guarantee 
Dn.  r.  Hsawmj.  44  0.  a  A.  313,  104  Fed. 

U  am  J  be  tlaat  the  terms  of  tliia  lease 
tcTf  on^^rons  upon  the  lessee.  But  the 
finfiTLftl  l9««orB  b&d  the  right  to  inakG  them, 
md  tbe  pl&lntiff,  in  purchasiDg  the  property 
ti  ihg  origixial  lessors^  was  necessarily  in- 
iMDBd  hj  tiie  terms  of  this  lease  and 
hi  the  right  to  the  benefit  of  them.  They 
hi  Uui  ri^ht  to  limit  the  tise  of  their  prop- 
€tT  in  fixieb  way  as  should,  ia  theJr  jndg- 
uaA,  secure  their  interests,  and  tbe  teBdees 
tR  bound  by  the  stipulations  in  the  lease. 

Ifinot  V.  Joy»  118  Mass.  SOS;  Wilkinson  \% 
l^y,  1  AUen,  37S»  Aroory  v.  Melvin^  HZ 
Uml  S3;  Hun  newel  1  v%  Hanga,  161  Mass. 
I|B»»N.  E.  751. 

That  a  les^^^ee  may,  under  &  clause  in  ft 
Ime  subsiantiallj  like  that  in  the  present 
ht»,  be  held  liable  for  the  amount  of  the 
mA,  k«  sucli  Amriunts  as  may  be  actually 
«lM«d,  ii  well  establi^'shed. 

Waj  t.  tteed,  0  Allen,  364;  Edinands  v. 
iBit  ^  K.  Drug  Co.  191  Mass.  123,  77  N. 
&  ni;  Eae  parte  Lake,  2  Low.  Dec.  644,  Fed. 
Oft  No,  7,901 :  Grommea  v.  St.  Paul  Tniat 
a  UT  m,  634,  37  Am.  St.  Rep.  248,  35  N. 
t  m,  47  nL  App,  5G8;  Hall  v.  Gould,  13 
I.  Y   137. 

Th«  pl^in  and  natural  construction  of  tbe 
ki»e^  especially  in  view  of  the  clause  that 


the  use  of  tbe  premiseg  was  limited  to  the 
business  ofEees  of  the  hank^  is  that  tb« 
lessee  was  to  be  held  for  the  entire  rent  less 
Bueh  amounts  as  might  be  collected,  aod  that 
any  reletting  was  to  b©  at  the  lessor's  dia- 
cretion. 

Weeks  v.  InternatioDal  Trust  Go.  00  GL 
C.  A.  236,  126  Fed.  370;  Ex  parte  Lake  and 
Grommea  v,  St.  Paul  Trust  Co.  supra  j  Wood- 
bury V.  Sparrell  Print,  187  Mam.  42d,  73  N, 
E.  547. 

It  li  well  settled  that  where  w,  teimsA 
ft  ban  dona  the  possession  of  the  premisee  dur^ 
ing  the  continuance  of  the  tenancy,  the  land* 
lord  LB  not  bound  to  re-enter  and  attempt 
to  relet  tbem  for  his  benefit. 

13  Am.  A  Eng.  Bne,  Law,  2d  ed.  p.  303; 
Clendinning  v,  Lindner,  9  Miac,  682,  30  N. 
Y.  Supp.  543. 

Mr.  G.  Philip  Wardner  argued  the  cause, 
and,  with  Mr,  Edward  E.  Blodgett,  filed  ft 
brief  for  defendant  in  erron 

No  liability  rests  or  can  rest  upon  the 
lessee  under  such  a  clause  as  the  one  pi^- 
sented  tn  the  case  at  bar,  in  the  absence  of 
a  peasonable  attempt  to  relet  the  premise! 
after  the  termination  of  the  lease. 

Way  V.  Reed,  6  Allen,  364;  Bowditch  t. 
Raymond,  146  Mass.  109,  15  N-  E.  285;  Re 
Ells,  98  Fed.  967;  Woodbury  v.  SparreU 
Print,  187  Mass.  426,  73  N.  E,  647  j  Edmands 
V.  Rust  &  R.  Drug  Co,  191  Mass.  123,  77 
N.  E.  713. 


iuae.  he  must  make  a  reasonable  effort 
le  Tf\H  the  premises,  and  must  not  arbitra- 
tilf  refuse  prospective  tenants. 

Is  ("XiTcising  his  rights  under  such  a  lease 

iit  landlord  hai  the  right  to  select  a  good 

I  Jii  proper  tenant.     Nathan  v.  Gendron  Iron 

Wfed  Co.  13  iOsc.  3T4,  41  N.  ¥.  Supp.  661. 

And  he  is  not  r!et]uired  to  accept  a  pros- 

|tttive  tenant  merely  because  the  default- 

^Qflesiees  are  satis6ed  as  to  his  financial 

|JMpoBubllltv.     Edmands     v.    Must      k    H. 

.  l^r  CS>.  191  Maes.  123,  77  N.  E.  713. 

Bat  he  is  bound  to  use  due  diligence  in 
watiitjr.  Fitch  v.  Armour,  27  Jones  &  S. 
j«t  14  K.  Y.  Supp.  319. 
I  Aod  an  unreasonable  refuaal  to  accept 
1  iultahk  tenant  may  be  deemed  an  aban- 
deaiBpnt  of  the  elect i-m  to  relet  at  tbe  risk 
of  thp  l^^ee.  Edmands  r.  Rust  &  R.  Drug 
Cb^  supra, 

Tbe  belief  of  the  landlord  that  an  actress 
■lirlit  keep  late  hours  and  thus  disturb  his 
lAhtT  tenants  ia  not  sufficient  reason  for 
Jtjerting  her  appHcation  to  rent  tbe  premi- 
•tt>  and  entitles  the  defaulting  tenant,  in 
la  action  for  the  rent,  to  be  credited  with 
tilt  amount  of  rent  that  would  have  been 
Pimhle  under  such  reletting.  Fitch  v.  Ar- 
wmr,  impra^. 

^t  the  question  as  to  whether  tbe  land- 
lord used  due  diligence  to  relet  the  premises 
h  Emmaterial  where  the  le^ee  provides  that 
tbe  knr]|«>rd  may,  at  his  option^  relet  tbe 
103  U.  8,  U.  S..  Book  5L 


premises  on  the  tenant's  account  on  tueh 
terms  as  he  may  deem  expedient  or  proper, 
and  that  such  reletting  shall  not  operate 
as  a  termination  of  the  lease  or  the  waiver 
of  any  right  to  hold  the  tenant  for  the 
rent  reserved,  since  the  landlord  could  hold 
the  tenant  for  the  entire  rent  if  there  had 
been  no  reletting.  Lehman  v.  Henry  Seara 
Cd.  30  Chicago  Legal  News,  300,  16  Nat, 
Corp.   Rep.   4S7. 

Of  course,  the  landlord  need  not  avail 
himself  of  hia  privilege.  He  may  sttll 
abstain  from  renting,  and  hold  the  tenant 
liable  for  the  rent.  Weeks  v.  Intemationl 
Trust  Co.  60  C.  C.  A.  230,  125  Fed.  370. 

Or  he  may,  in  his  discretion,  elect  not  to 
relets  but  to  resume  possession  on  hia  own 
account.  Bowditch  v.  Raymond,  146  Mass. 
109,  15  N.  E.  285. 

Where  a  party  breaks  his  executory  con* 
tract  to  take  a  lease  of  certain  premises  be- 
fore the  time  for  performance  arrives,  the 
owner,  if  he  does  not  vest  the  lessee  with 
the  right  of  possession  so  as  to  enable  him 
to  oollect  the  stipulated  rent,  must  keep 
the  possession  and  uae  reasonable  endeav- 
ors to  make  the  property  as  productive  or 
profitable  to  himself  as  possible^  and  if  1m 
does  not  do  so  he  can  only  recover  such 
legitimate  damages  aa  be  has  sustained  over 
and  above  what  be  ought  to  have  realized 
from  the  property.  K-irland  v.  Wolf,  7 
Ohio  Dee.  Reprint,  436, 
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BuFincE  CoTTvr  or  the  UirrraD  Sta* 


This  being  a  matter  of  tlie  construction 
of  a  lease  of  real  estate,  the  decision  of  the 
•npreme  judicial  court  of  Massachusetts  will 
be  followed  by  this  court. 

Jackson  ex  dem.  St.  John  v.  Chew,  12 
Wheat.  153,  167,  5  L.  ed.  583,  58S;  Hender- 
son V.  Griffin,  5  Pet.  151,  155,  8  L.  ed.  79, 
80;  Beauregard  t.  New  Orleans,  18  How. 
407,  15  L.  ed.  469;  Suydam  v.  Williamson,  24 
How.  427,  16  L.  ed.  742;  Burgess  t.  Selig- 
man,  107  U.  S.  20,  33,  27  L.  ed.  369,  366,  2 
Sup.  Ct.  Rep.  10;  Barber  t.  Pittsburgh,  Ft. 
W.  &  C.  R.  C5o.  166  U.  S.  83,  99,  41  L.  ed. 
925,  933,  17  Sup.  a.  Rep.  488;  Warburton 
T.  \Miite,  176  U.  8.  484,  496,  44  L.  ed.  655, 
559,  20  Sup.  Ct.  Rep.  404;  Freeport  Water 
Co.  V.  Freeport,  180  U.  S.  587,  595,  45  L.  ed. 
679,  687,  21  Sup.  Ct.  Rep.  493. 

This  was  not  a  suit  for  winding  up  the 
affairs  of  the  Broadway  bank. 

Snohomish  County  t.  Puget  Sound  Nat. 
Bank,  81  Fed.  518;  Armstrong  t.  Trautman, 
86  Fed.  275;  Guarantee  Co.  v.  Hanwav,  44 
C.  C.  A.  312,  104  Fed.  369;  Brown  v.  Smith, 
88  Fed.  565;  Stephens  v.  Bemays,  44  Fed. 
642;  Speckart  t.  German  Nat.  Bank,  85 
Fed.  12;  George  t.  Wallace,  68  C.  G.  A.  40, 
135  Fed.  286. 

No  one  is  an  officer  of  the  United  States 
who  is  not  appointed  by  the  President,  the 
eourts  of  law,  or  the  head  of  a  department. 

Thompson  v.  Pool,  70  Fed.  725. 

The  stockholders'  agent  of  a  national  bank 
b  not  appointed  by  the  President,  or  by 
the  courts  of  law,  or  by  the  head  of  a  de- 
partment. He  is  not,  therefore,  an  officer  of 
the  United  States,  and  the  cases  of  McCon- 
yille  T.  Gilmour,  1  luRA.  498,  36  Fed.  277, 
and  Guarantee  Co.  v.  Hanway,  supra,  must 
be  held  to  have  been  erroneously  decided. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  on  contract  brought  in 
the  circuit  court  of  the  United  States  for 
the  district  of  Massachusetts,  for  rent  al- 
leged to  be  due  under  the  terms  of  a  lease 
made  by  Henry  Parkman  and  others  to  the 
Broadway  National  Bank. 

The   original   lessors   sold   the    land   and 

building  leased  to  the  International  Trust 

(365] Company,  plaintiff  in  error.    Defendant  *in 

error   is   n<;cnt   of  the   shareholders   of  tha 

Broadway  National  Bank. 

The  premises  leased  were  the  first  floor 
of  the  building  and  the  basement  under  the 
same,  "to  be  used  as  the  business  offices  of 
said  corporation  and  for  no  other  purpose.** 
The  lease  contained  a  provision  for  re-entry 
upon  breach  of  any  eovenant.  "And  there- 
upon the  lessors  may,  at  their  discretion,  re- 
let the  premises,  at  the  risk  of  the  lessee, 
who  shall  remain  for  the  residue  of  said 
term  responsible  for  the  rent  herein  re- 
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served,  axkd  shall  be  credited  with  sueb 
amounts  only  as  shall  be  by  the  Icfson 
actually  realized.** 

On  December  16,  1899,  the  bank  becaoM 
insolvent,  and  the  Comptroller  of  the  Cur- 
rency  appointed  a  receiver.  On  Febmtry 
16»  1900,  the  Comptroller  released  the  m- 
tate  of  the  bank  to  defendant  in  error  m 
the  stoekholdera*  agent.  Between  December 
16,  1899,  and  January  5,  1900,  the  trmk 
company  entered  upon  the  premises  and  r^ 
possessed  itself  of  the  same  as  of  its  former 
estate.  The  receiver  occupied  the  premiiM 
for  a  while,  but  it  was  stipulated  that  Hch 
occupation  was  not  to  affect  the  righti  of 
the  parties.  Defendant  in  error  occaptci 
the  premises  until  May  19,  1900.  He  coi- 
tended  in  defense  of  the  action  that  Qpn 
the  termination  of  the  lease  It  was  the  dnty 
of  the  trust  company  to  use  all  reasonibli 
effort  to  relet  the  premises,  so  as  to  misi- 
mize  the  damages,  and  that  the  eonpsaj 
had  not  done  so.  And  further,  that  snitaUi 
and  responsible  parties  were  willing  at  ft- 
rious  times  to  hire  the  preralaea  at  a  ratal 
preat  or  greater  than  the  rent  ressrvtd  h 
the  lease.  ^ 

At  the  first  trial  of  the  case  the  dRtfl 
court  took  the  opposite  of  defendant  hi  » 
ror's  contention,  and  held  that,  by  force  fli 
the  lease,  the  trust  company  did  not  antaM 
any  risk,  and  was  only  required  to  UM  Bi 
discretion  ''with  some  degree  of  reanonabk- 
ness  and  with  some  degree  of  justice,  tii 
have  some  regard  to  the  rights  of  the  poll- 
tion  of  the  other  parties  concerned."  Ill 
court  further  held  that  the  evidence  did  all 
show  that  the  company  had  abused  its  die- 
cretion,  and  ^directed  a  verdict  for  it.  \tm[0 
certain  payments  made  by  the  occupant  fli 
the  l>asement,  formerly  the  bank's  tenait 
This  was  reversed  by  the  rircnit  coart  il 
appeals.  60  C.  C.  A.  236.  125  Fed.  S7L 
The  latter  court  held  that  a  leasor  had  0» 
right  to  re-enter  and  might  enrriie  Ml 
discretion  to  relet  the  premiaca  at  the  itt 
of  the  lessee.  The  lessor,  it  was  said,  utd 
not  go  through  the  form  of  ralcitiiig.  hot  li 
honest  and  reasonable  attempt  to  nU 
should  be  made,  and  whcihar  to  made  «tf 
a  question  for  tha  Jury. 

Upon  the  second  trial  of  tha  ease  in  tti 
circuit  court  tha  tniat  eompaay  ajmmawl 
its  contentions  in  requesta  fSor  instmeltai 
to  the  jury  aa  follows:  (1)  That  H  wai  M* 
titled  to  rent  the  premieea  and  nUt  thaa  M 
the  risk  of  the  bank;  (S)  that  there  wai  W 
obligation  upon  it  to  notify  tha  bank  flff 
its  election  to  to  do,  or  to  rdot  tka  pn» 
ises  or  attempt  to  rdct  them.  Tte  ooml 
declined  to  giva  tha  ImIihiMum,  tat  te- 
structed  the  jury  in  aoooidanee  witk  ^S^ 
principle  expressed  by  the  drenit  comt  aff 
appeals.     The  jury  retumad  a  vardiet  te 

worn  u.  & 
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■t  in  erftir,  njMsn  whlt-h  judgment 
y  efit«T«iL  It  WAS  affirm &d  bj  the 
«<mrt  of  RppealB. 

',  is  object^  by  defendAnt  In  error 
^  circuit  court  had  no  jurisdictiDii  of 
iiju.  We  think  CJtherwise.  The  sic- 
clearly  one  to  wind  up  the  ftfTaira 
tonk^  Ee  Chetwood,  165  U.  S.  443, 
L  «<i  7S2,  787,  17  Sup.  Ct.  Rep.  385; 
;^  Co.  T.  Eanway.  44  C  C.  A.  312, 
»369. 

ifi  faet  that  the  trust  €onipaaj 
'make  a  reasonable  efTort  to  relet 
miies  was  settled  by  the  Terdict 
jury  againet  it,  and  the  caae  is  re- 

0  the  iimple  question  whether  the 
f  eau  reeover  by  Virtue  of  the  pro- 
of the  k&Be  without  any  attempt 
ffet  to  relet  the  preTnisce. 

lajd  Id  argument  that  the  proTision 

Qversj  haB  been  found  in  the  usual 

'  lease  In  ^fassaehusetts  for  A  gett- 

ajid    T^t     ita    meaiiing,    aa    now 

in  dispute,  has  not  eome  up  for  or 

cjqjlidt  decision.     To  this  abseiice 

ttrtion  &Qd  deciabti  both  parties  re- 

1  *eq^ml  confidence  to  establish  that 
epectiTS  constructions  hjive  been  so 
Able  *a  never  to   h^Tc  been  quea- 

HoweTer,  there  are  iome  indica- 
*  a  judgment  between  the  two  con- 
ns in  the  ease  of  Edmands  v.  Rust 
)ruir  Co,  191  Mfl£s,  123,  77  H,  E. 
leh  ma  J  he  turned  to  in  passing  on 
LOO  so  essentially  locaL 
leafie  passed  on  eontained  a  provi- 
'  an  entry  by  the  lessors  to  termi- 
e  Itue  for  the  breach  of  covenants ^ 
I  by  this  laoguagej  *Tiut  the  les- 
^ants  to  be  responsible  for  any  loss 
nution  of  rent  sustain^  by  the  les- 

eomequence  till  the  end  of  the 
The  defendant  in  the  case  requested 
ions^  expressing  it  to  be  the  duty  of 
lor  to  accept  any  tenant  that  was 
tory  flnancSally  to  defendant.  Hii 
ioM  were  refused,  and  the  court  Lo- 
i  the  jury  I  among  other  thinga,  as 
"In  general,  the  effort  must  be 
>ich  a  reasonable  landholder  would 
nder  the  circumstanees.  Not  every 
1  tesumt  need  be  accepted^  but  an 
aable  refusal  to  accept  a  suitable 
will  he  deemed  an  abandonment  of 
tion  to  r«let  at  tlie  risk  of  the  lee- 
bmrneuting  on  the  instnaetions  the 
'  judJsdAl  court  said  tbftt  "the  Jury 
t  to  decide  between  the  partiee^  in 
>l  wliieh  the  defendant  has  no  rea- 
pooiplain,* 

nanifeat  from  tkls  decision  that  the 
ft«r  mAtrj,  has  not  the  absolute  dk^ 
;o  relet  or  not  to  relet  the  premises, 
,  ft  w  bis  d<ity  to  ^^reyent  nnneces- 

8. 


sary  loss  or  difwinutioTi  of  rent  in  conse- 
quence of  the  termination  of  the  lease." 

Jn  Bowditch  v.  Raymond^  146  Mass.  lOfl, 
15  N.  E.  2S5|  the  liability  of  the  lessor,  un- 
der the  proviskin  of  a  base  such  as  that 
ui  controversy^  was  denied  against  an  in* 
8olvent  lessee  on  the  ground  that  it  was  de- 
pendent upon  a  contingency,  not  merely  as 
to  the  amount  of  liability,  but  as  to  whether 
it  woukl  ever  attach  or  arise  out  of  the 
covenant*  "The  leSBors,"  the  court  said, 
^n  their  discretion  might  not  relet  the 
premisea,  but  resume  posseasioa  of  them/' 
This  caae  rests  on  the  principle  *ex pressed  [388) 
by  Judge  Lowell,  speaking  for  the  circuit 
court  of  appeals,  that  if  the  le^-^or  avail 
himself  of  the  covenant  and  re  enter  he 
may  exercise  his  discretion  to  relet  the 
premiseB  at  risk  of  the  lessee  or  occupy 
them.  If  he  elect  to  relet  he  must  malco 
**an  honest  and  reasoijable  attempt  to  re- 
let*" And  this  is  a  reaaonshle  and  just 
exaction.  It  is  the  spirit  as  welJ  as  the  let- 
ter of  the  eovenant,  fnl^lling  its  security 
without  unnecessary  loss  to  the  lessee. 

Whether  the  bank  cotild  have  made  a 
lease  to  extend  beyond  Ite  charter  life  wo 
need  not  de<:ide. 

Judgment  affirmed. 


ANN  E.  J,  CRUrr,  Appt, 

Vi 

KATE  DEAN  OWEK  and  Jessie  Owen  Cti' 

(See  B.  a  Reporter's  ed.  368-372.) 

Wills — interests    of    several — BurvivorsMpu 

1.  The  surviving-  daughter  of  the  testa- 
tor does  not  take  to  the  exeluRion  of  her 
sister's  children  under  a  will  executed  after 
the  marriage  of  such  sister,  devising  the 
testa  tor^s  real  property  in  trust  to  hia 
daughters  ^'for  and  durmg  their  respective 
lives  .  .  .  and  from  and  after  their 
death  in  trust  for  the  child  or  children  of 
each  of  mj  said  daughters  then  alive  in  fee 
simple/'  and  providing  that^  if  any  of  th# 
daughters  should  die  without  having  been 
married^  her  share  should  psjis  to  the  sur-^ 
vivors. 

Trust — tetmination — death    of   trustee^ 

2.  A  testamentary  trust  survives  the 
death  of  the  trustee  where  the  will  pro- 
vides that,  if  the  executrix,  who  was  also 
named  as  trustee,  should  die  or  for  any 
cause  should  become  unable  to  act  in  the 
trust,  a  new  trustee  should  be  appointed  by 
the  court,  so  that  the  trusts  thereby  ere* 
ated  should  be  at  all  times  preserved  and 
carried  into  effect. 

[No.  5L] 

Argued     October     19,     22,     IIWKS*      Decided 
T>ecember  3,  lOOQ. 

227 


SUPBEMZ   COUBT   OF   THE  UlTITED   StaTH. 


Oct. 


APPEAL  from  the  Ck)urt  of  Appeals  of  the 
District  of  Columbia  to  review  a  decree 
which  affirmed  a  decree  of  the  Supreme 
Court  of  the  District  in  a  suit  to  construe 
a  will.    Affirmed. 

See  same  case  below.  25  App.  D.  C.  5H. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edward  H.  Thomas  argued  the  cause 
and  filed  a  brief  for  appellant: 

The  words  "respective,"  "share  and  share 
alike/'  and  others  indicate  a  technical  grasp 
on  judicial  decisions  defining  and  applying 
those  terms  under  like  circumstances  to 
those  surrounding  the  testator,  as  indicated 
in  his  will.  The  testator,  therefore,  had  an 
intention  which  is  to  be  ascertained  by  con- 
struing his  will  in  harmony  with  the  mean- 
ing of  the  technical  words  whereby  he  has 
manifested  it. 

Lambert  v.  Paine,  3  Cranch,  134,  2  L.  ed. 
890;  Doe  ex  dem.  Kean  v.  Roe,  2  Harr.  (Del.) 
103,  29  Am.  Dec.  342. 

Testator  gave  certain  estate  to  his  sis- 
ters P.  and  M.  "for  the  term  of  their  nat- 
ural lives,"  and  provided  that,  "after  the 
decease  of  both  of  my  said  sisters,"  a  part 
should  go  to  relatives  and  the  residue  to  an 
orphan  asylum.  Held,  survivor  took  the  use 
of  the  whole  estate,  and  not  of  a  half  only. 

Glover  v.  Stillson,  56  Conn.  316,  16  Atl. 
752. 

A  testatrix  in  her  will  gave  to  a  trustee 
named,  "income  to  be  paid  equally  to  my 
brother  and  my  sister  during  their  natural 
lives,  and  at  their  death  the  principal  I  give 
to  my  nephews  and  nieces  then  surviving." 

The  brother  died  after  the  testatrix,  and 
left  the  sister  surviving.  Held,  that  the 
whole  income  of  the  property  was  payable 
thereafter  to  the  sister  until  her  death,  until 
which  time  the  gift  over  in  remainder  to 
the  nephews  and  nieces  was  not  to  take  ef- 
fect. 

Loring  ▼.  Coolidge,  99  Mass.  191. 

Wherever  it  appears  to  be  the  intention 
of  a  testator  that  the  whole  of  his  estate 
shall  go  over  together,  upon  the  failure  of 
issue  of  more  than  two  tenants  in  common, 
eross  remainders  shall  be  implied  between 
them  in  the  meantime  in  order  to  effectuate 
that  intent. 

Doe  ex  dem.  Gorges  t.  Webb,  1  Taunt. 
234. 

Though  the  words  "equally  to  be  divided" 
and  "share  and  share  alike"  arc  in  general 
aonstrued  in  a  will  to  create  a  tenancy  in 
common,  yet,  where  the  contract  shows  a 
joint  tenancy  to  be  intended,  the  words  shall 
be  construed  accordingly. 

Arnistronjr  v.  Eldridge,  3  Bro.  Ch.  215. 

Testator  gave  to  the  children  of  Mr. 
John  Glass,  deceased,  and  the  children  of 
Mrs.  Lyon,  doreased.  the  interest  of  €1.500 
for  life,  to  be  e<iually  divided  between  them, 
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and,  at  their  decease,  the  same  to  be  drrided 
between  the  grandchildren  of  each,  Mr. 
Glass  and  Mrs.  Lyon.  John  Glass  died  ii 
the  lifetime  of  tke  testator,  leaving  no  dd* 
dren  but  leaving,  at  tlie  decease  of  the  tet* 
tator,  five  grand^ildren.  Bfrs.  Lyon  died  ii 
the  lifetime  of  testator,  leaving  tbree  dhfl- 
dren.  Held,  that  children  of  Mrs.  Lyon  shill 
take  the  whole  interest,  nothing  passing  to 
the  grandchildren  until  the  death  of  alL 

Malcolm  v.  Martin,  3  Bro.  Ch.  50. 

W.  L.  devised  as  follows:  "I  hereby  detin 
my  executor  to  invest  all  my  estate  thai 
may  be  left  so  that  the  interest  shall  bi 
paid  to  my  daughters,  Sarah  J.  Lazier  sad 
Louisa  R.  Lazier,  during  their  lifetime,  or 
as  long  as  they  remain  single,  and  at  tbdr 
death  or  marriage  I  hereby  desire  thit 
amount  shall  be  equally  divided  among  all 
my  children."  Held,  that  said  estate  wai 
not  distributable  so  long  as  either  Sarah  J. 
Lazier  or  Louisa  R.  Lazier  was  in  life  and 
remained  single,  and  that,  said  Louisa  R. 
having  died  unmarried,  said  Sarah  J.  was 
entitled  to  the  interest  on  assets  as  loag 
as  she  lived  and  remained  single. 

Lazier  v.  Lazier,  36  W.  Va.  667,  14  &  1 
148. 

Where  a  testator  in  his  will  devises  eer 
tain  land  to  his  two  daughters  for  their  nat- 
ural lives  and  after  their  death  to  their  law- 
ful children  forever,  if  they  shall  have  any; 
and  further  provides  that,  if  both  said 
daughters  die  childless,  then  the  land  shall 
go  to  the  testator's  grandson,  his  heirs  an! 
assigns  forever, — held,  that  the  daughten 
take  as  tenants  in  common  for  life,  with 
cross  remainder  for  life  necessarily  implied 
between  theoL 

SmHh  V.  Usher,  108  Ga.  231,  33  a  K.  87t 

The  rule  is  that  the  extent  of  the  tni- 
tee's  title  depends  more  on  the  requiremeal 
of  the  trust  than  on  the  terms  of  its  grant 

Doe  ex  dem.  Poor  v.  Oonsidine,  6  Wall 
458,  18  L.  ed.  869;  Young  v.  Bradley,  101  U. 
S.  782,  787,  25  L.  ed.  1044,  1045. 

Where  the  testatrix  devised  an  estate  to 
a  trustee  to  hold  for  her  single  danghteii 
and  pay  the  income  during  their  lives,  ff« 
from  the  debts  of  any  husband  they  maj 
have  or  take,  etc,  the  trust  for  their  ( 
rate  use  fell,  there  being  no  oovertnrs  ^ 
the  will  took  effect. 

Yamall's  Appeal,  70  Piu  335. 

An  active  trust  for  coverture,  there  1 
no  immediate  marriage  contemplated,  i 
take  effect,  because  there  is  no  object  to  mt 
complish  for  the  benefit  of  the  eetfm  9M 
trust. 

Ogden's  Appeal,  70  P«l  601;  WOliaMl^ 
Appeal,  83  Pa.  300;  TuUett  v.  Amistro^ 
1  ]^oay.  32, 4  Myl.  &.  C.  397;  Gooney  v.  Wood- 
burn,  33  Md.  826,  Schooler,  Dom.  ReL  H 
107-127. 
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A  teKSnt  Is  oQnmoQ  in  possession  under 
iike  mtst&k?n  id^A  that  h^  is  entitled  to 
f^  nhok  interest  is  not  liable  to  account  for 
ttn  as*  thereof^  where  there  is  no  ex- 
tiQibii  Of  claim  mAde  upon  hint  to  protect 
tJbe  other's  rij^btt. 

SOrr  7.  6«.yer,  41  N.  J.  Eq.  39S,  5  AtL 
111. 

)ij,  Cbipiii  Brown  argiied  the  e&use^  and, 
titb  itr,  J.   P,  Earnest,   flJed  a  brief   for 

He  tests  tor  derTig^  and  bequeathed  his 
«kJ^  estate. 

finuth  V.  Bell,  6  Pet.  68,  S  L.  e^.  322; 
Giuft  r,  Hilton.  05  U,  S.  501,  24  L,  ed.  458. 

lien  if  the  Itn^age  were  not  so  strong 
•ad  10  platei  in  giving  the  daughters  only 
I  Ml  t&tale,  yet,  there  being  no  words  of 
tinitation  to  the  devise  to  them^  thej  would 
tikf  MM  efitale  for  life  only. 

Jinnan,  Wills*  •1131;  Wright  T.  Denn, 
10  Wheat.  204,  6  L.  ed.  303;  King  t.  Ack- 
ensiu.  t  Black,  40«,  IT  L.  ed,  292. 

Tiie  fee  iimpJe  title  of  aH  the  real  estate 
limed  by  the  will  vested  in  them  in  re- 
Bibder,  at  the  death  of  the  testator,  eub- 
Jiel  to  be  opened  to  let  io  any  aftet-boni 
iuBiea  of  any  of  the  ^daughters  of  the  tes- 
titor. 

MfArthw  T.  Scott,  nS  U.  S,  S40,  28 
L«i  1015,  5  Sup.  Ct.  Rep.  652;  Croxftll  ▼. 
tSkttrd  tDen  «c  dem.  Croxall  r.  Sherrerd) 
S  WilL  2«8.  19  L.  ed.  572  j  Doe  ex  dem. 
fm  r.  Considine,  0  Wall.  458,  IS  L.  ed. 
mt  Diniel  ▼.  Wharttmby,  17  Wall.  039, 
l\  L  ed.  661 ;  Cropley  v.  Cooper,  Ifl  Wall 
If?,  m  U  ed.  109. 

AltboQgh  words  as  they  stand  are  not  ab- 
iolirtdy  senseless  or  contradictory,  trans- 
ition will  be  made  if  it  be  required  to  ef- 
f^ctumte  the  Intention  clearly  expressed  or 
iad  idled  by  the  context. 

WlJaon  v'  Eden,  1  Exch.  772,  14  Q.  B.  ?56, 
4B:  L  Cas.  £57;  1  Jarman,  Wills,  *468;  see 
iIm  u  to  the  Transpositiott  of  Words  and 
Ckuses,  1  Jarman>  Wills,  *465. 

If  there  had  not  been  any  other  language 
^  tbe  will  to  explain  this  word  ''their,"  yet 
it  wodd  neoesisarny  have  to  be  construed 
18  re%diag  or  meaning  "their  respective 
d*itlii." 

WiH«  T,  Wills,  L.  R.  20  Eq.  U2;  I  Jar- 
mwir  Wills,  Bigelow*s  6th  Am.  ed.  *47a. 

Whert .  as  im  the  Cbuit  Case,  the  children 
9t  Mher  devisees  of  a  testator  take  for  life 
ti  tenants  in  common,  with  remainder  over 
to  their  children,  the   children   of   the   life 
tenants  take  immediately  upon  the  death  of 
■fh  life  tenant,   par  atirpes^  that   ie,   the 
i^ftre  of  the  parent  r^pcctively.     There  is 
8«  ciceptioin  to  thia  rule. 
*Jarman,  Wills,  "1052,  1053. 
The  language  of  the  will,  namely,  "equal- 
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ly,  share  and  share  altke^^  cfe&tei  a  tenancy 

in  common. 

Jarman,  Wills,  Bigelow*s  6th  Am.  ed. 
••1121  et  aeq.;  Schouler,  Wills,  3d  ed.  f 
566;  Barribeau  v.  Brant,  17  How.  43,  15 
L.    ed.    34. 

Each  daughter  of  Bobert  Oruit  took,  at 
the  time  of  hm  death,  a  life  estate,  as  ten- 
ant in  oommon,  with  the  others  in  one 
fourth  each  of  the  real  eiitate,  with  the 
possibility  of  the  life  estate  being  increased 
by  e^pre»s  croas  remainders,  if  any  one  or 
more  daughters  died  without  leaving  a  child 
or  children. 

McAleer  v.  Schneider,  2  App.  D.  C.  461  j 
Wright  V.  Denn.  and  King  v.  Ackerman, 
supra  J  Jarman,  Wills,  Bigelow's  6th  Am.  ed. 
**1131  et  seq. 

Cross  remainders  cannot  be  implied  where 
there  are  eic  press  cross  limit  at  iona  among 
the  devisees  in  tail  in  certalii  clients. 

Jarman,  Wills,  *I5S3;  Clache's  Case,  3 
Dyer,  330  b. 

The  well-established  principles  of  law  in 
reference  to  trust  eaiates  show  that  thia 
is  still  a  iriut  estate. 

Hill,  Trustees,  •*232.  234,  273;  2  Jarman, 
Wills,  Bigelow'e  ed.  •*1137,  1159,  notes | 
Perry,  Trustees,  S  307;  Barker  v.  Green- 
woodf  4  Mees,  &.  W.  421;  Keene  ejt  dem. 
Byron  v.  Deardon,  8  East,  24B|  White  ?. 
Parker,  1  Bing.  N.  C.  573. 

Mr.  Jnstiee  McKemna  delivered  the  opin- 
ion  of  the  court: 

This  suit  involves  the  construction  of  the 
will  of  Robert  *Cruit,  deceased,  and,  a^^  de-[3391 
pendent  thereon,  the  liability  of  appellant 
to  account  to  the  a:ppellees  for  the  rents  of 
certain  real  estate  located  in  the  city  of 
Washington  and  in  the  state  of  Virginia. 
Decree  in  the  supreme  court  passed  for  ap- 
pellees, which  was  affirmed  by  the  court  of 
appeals.     25  App,  D.  C.  614. 

The  will  was  executed  September  1,  1853, 
and    was   dnly   admitted   to  probate.f     The 
testator  left  surviving"  him  a  wife  'and  four [370] 
daughters, — Catherine  E.,  then  the  wife  of 


tThis  is  the  last  will  and  testament  of  mo 
Robert  Cruit  of  the  city  of  Washington  in 
tbe  District  of  Columbia. 

First  1  give  to  my  two  nephews  Edwin 
Cruit  the  son  of  George,  and  Henry  the  son 
of  Jolm  L.  Cruit,  the  legacy  of  one  hundred 
dollars,  to  each  of  them,  to  be  paid  as  soon 
after  my  death  as  may  he.  And  aO  the  rest 
resithie  and  remainder  of  my  estate,  real,  per- 
sonal and  mixed,  whatsoever  and  whercf^oever 
situated,  I  give,  devise  and  bequeath  unto 
my  dear  daughter  Susan  Cruit  her  heirs  ex- 
ticutors  and  administrators  upon  the  follow- 
ing trusts  to  wit:  In  trust  for  my  dear 
wife  Catherine  for  and  during  her  life,  and 
to  permit  her  to  receive  ,irrd  take  the  whole 
income  thereof  after  paying  taxes  repairi 
and  insurance,  and  to  apply  and  dispose  of 
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Samuel  Owen,  Susan,  Ann  (appellant),  and 
Louisa.  The  widow  of  the  deceased  died 
May  13,  1876;  Louisa  died  January  2, 
187G.  Susan  died  December  31,  1900,  uid 
Catherine  E.  .  Owen  died  May  14,  1901. 
Susan  and  Louisa  never  married,  nor  has 
Ann  up  to  the  present  time.  Catherine  E. 
Owen  left  surviving  her  three  daughters, 
Evania  F.  Mackall  and  the  appellees,  Kate 
D.  Owen  and  Jessie  Owen  Cugle.  The  prop- 
ertv  produces  an  income  of  $11,000  or  $12,- 
000. 

The  question  in  the  case  is  whether  ap- 
pellant succeeded  to  the  whole  estate  upon 
the  death  of  Catherine  E.  Owen,  or  whether 
the  children  of  the  latter,  appellees,  were 
the  successors  of  their  mother. 

The  will  gives  small  legacies  to  two  neph- 
ews, and  disposes  of  "all  the  rest  and  res- 
idue and  remainder  of  the  testator's  es- 
tate to  Susan  Cruit  in  trust  (1)  for  his 
wife  for  and  during  her  life,  and  to  per- 
mit her  to  take  and  receive  the  whole  in- 
come thereof;  (2)  in  trust,  as  to  testator's 
real  estate,  to  his  daughters  equally,  share 
and  share  alike,  for  and  during  their  re- 
spective lives,  .  .  .  and  from  and  after 
their  death  in  trust  for  the  child  or  chil- 
dren of  each  of  my  said  daughters,  then 
alive,  in  fee  simple,  such  child  or  children, 
respectively,  to  take  the  share  to  which  his, 
her  or  their  parent  was  entitled.  And  if 
any  of  my  said  daughters  shall  die  without 
having  been  married,  her  share  shall  pass 
to  her  or  their  surviving  sisters  or  sister 
for  life  equally,  and  upon  her  or  their  death 
the  same  shall  vest  in  her  or  their  child  or 
children  in  the  same  manner  and  for  the 
same  estate  and  pass  on  her  or  their  death, 
as   her  or  their  original   share   or  shares." 

We  do  not  think  it  is  difficult  to  discern 
the  intention  of  the  testator.  There  is 
very  little  ambiguity  in  the  will.    If  ambi- 


guity exist  it  is  in  the  pronoun  "Ueir*  fa 
the  provisipn  "and  from  and  after  thcli 
death  in  trust  for  the  child  or  children  d 
each  of  my  said  daughters  then  living  ii 
fee  simple,  such  *child  or  children  respectire 
ly  to  take  the  share  to  which  his,  her  or  their 
parent  was  entitled."  It  is  contended  by  ap- 
pellant that  it  is  manifest  from  these  woidi 
and  others  in  the  will  that  it  was  drawn  br  a 
skilful  hand,  to  create  a  joint  tenancy  in  tkt 
daughters  of  the  testator,  and  cases  are  atcd 
in  which  wills  containing  such  words  have  ben 
construed,  it  is  contended,  as  gi\ing  loeb 
effect.  We  might  review  these  cases  and 
those  cited  in  opposition  by  appellees  if  tbe 
will  in  controversy  were  less  clear  in  its 
meaning.  Provision  for  his  daughters  and 
equality  between  them  were  clear  and  def- 
inite in  the  mind  of  the  testator.  One 
daughter  was  married  and  that  the  otbcfs 
might  be  was  contemplated,  and  that  chil- 
dren might  result  therefrom.  This  idea  ii 
especially  prominent  and  is  earefullv  ei- 
pressed,  and  provision  is  made  for  nek 
children.  The  contention  of  appellant  mil- 
itates against  this  idea.  It  would  leait 
grandchildren  unprovided  for.  If  such  had 
been  the  intention  of  the  testator,  wc  thnk 
he  would  have  explicitly  expressed  it  H 
was  not  80  natural  an  intention  u  tk 
other.  It  is  not  the  first  impression  of  tlw 
will,  and  can  only  be  made  out  by  rigidlj 
giving  plurality  to  the  pronoun  "tbeir"  ii 
the  provision  "and  from  and  after  tktif 
death  in  trust  for  the  child  or  children  of 
each  of  my  said  daughters,  then  livinj^,  hi 
fee  simple."  But  the  word  is  qualified  aad 
made  several  by  what  precedes  it.  The 
devise  is  to  his  daughters  "for  and  duriog 
their  respective  lives."  It  is  qualififd  abo 
by  what  follows  it.  One  of  the  daupbtcfi 
of  the  testator  was  married,  the  others  vcn 
not,  and  might  not  be,  and  anticipating  thSi 


such  income  as  she  my  said  wife  may  think 
proper  and  from  and  after  her  decease,  in 
trust,  as  to  my  real  estate  for  my  dear 
daughters  Catherine  E.  the  wife  of  Samuel 
Owens,  Ann  Cruit,  T^niisa  Cruit,  and  her- 
self the  said  Susan  Cruit.  equally  share  and 
share  alike,  for  and  during  their  respective 
lives,  for  their  own  sole  and  separate  benefit 
free  from  the  control  of  the  husband  of  my 
said  daughter  Catherine  and  any  husband  or 
husbands  she  or  my  said  other  daughters 
or  any  of  them  may  hereafter  happen  to 
marry,  and  not  to  be  liable  in  any  way  for 
the  debts  of  any  such  husbands,  the  receipts 
of  my  said  daughters  alone  being  a  valid 
discharge.  And  from  and  after  their  death 
In  trust  for  the  child  or  children  of  each  of 
my  said  daughters  then  living  in  fee  simple, 
such  child  or  children  respectively  to  take 
the  share  to  which  his,  her  or  their  parent 
was  entitled.  And  if  any  of  my  said  daugh- 
ters shall  die  without  having  beon  married, 
bor  sliare  shall  pass  to  her  or  their  surviv- 
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ing  sisters  or  sister  for  life  equally;  aal 
upon  her  or  their  death  the  same  shall  nit 
in  her  or  their  child  or  children  in  the  um 
manner,  and  for  the  same  estate  and  pi* 
on  her  or  their  death,  as  her  or  their  or^- 
nal  shares  or  share.  And  as  to  my  p(^ 
sonal  property,  also  given  in  trust  tf 
above  expressed.  I  direct  that  tbe  same  shall, 
after  the  death  of  my  said  wife,  be  dviM 
equally  among  all  my  sAid  children,  Gtth' 
erine,  Susan,  Ann  and  Louisa  share  u' 
share  alike,  and  I  accordingly  give  the  UM 
to  them  as  aforesaid  for  their  own  sole  ni 
separate  use. 

And  lastly  I  appoint  my  said  daogtts 
Susan  Cruit  sole  executrix  of  this  my  hi 
will  and  testament.  And  if  my  said  daa^ 
ter  shall  die  or  from  any  cause  shonM  M 
come  unable  to  act  in  the  trust,  I  diiwi 
that  a  trustee  shall  be  appointed  by  tneefa 
cuit  court  so  that  the  trusts  herebV  crestfl 
shall  be  at  all  times  preserved  and  earric 
into  effect. 
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fooibility  tlie  Uatfltor  proTided  that,  if  any 

^1  hii  iMX^htem  eliould  die  witkout  liaring 

liCA  nMurifd,  hor  iihare  sbould  p&ss  to  the 

tumroim.    In  Qiber  words^  it  was  on  If  up- 

M  l^«  detib  of  ft  daughter  "^without  bavitig 

V»ii  married"  (aud  without  i33ue  poasibly*), 

1^  ber  febore  was  to  pass  to  her  sisters 

or  ibier.     We  also  agree  with  the  courts 

b^iv  that  the  trust  continues, 

Hif  eoneluding  paragraph  of  the  wilt  is; 

•And  lastly  1  appoint  my  said  daughter 

(i;Siiatii  Cniit  sole  •executrix  of  thifl  my  last 

fliid  testament.    And  if  my  laid  daugh- 

tir  ibill  die  or  from  any  cauae  should  be- 

tnM  uithEe  to  act  in  the  trust,  I  dirQct  that 

I  truitee  shall  be  appointed  by  the  circuit 

mxt  SQ  that  the  trusts  hereby  created  shall 

k  ii  tJl  Umefl  presented  and  cafried  into 

Deerpe  affijmed. 


CEABLBS  K.  OFFIELD,  Plff,  in  ErT.» 

nV  YORK.    NEW    HAVEH,  &    HART- 
lOKD  RAILROAD  COMPANY, 

(See  a  a  Reporter's  e<L  372-378.) 

I^T  to  state  court-^Federal  question. 

I  The  (Contention  that  the  proceeding 
Ukea  under  Conn.  Pub.  Laws,  §§  3694,  3695. 
Ij  4  laUway  company  which  is  the  lessee 
ofiiisther  railway,  and  the  owner  of  three 
fecths  of  its  stocky  to  condetnn  the  out- 
rtwdiag  shares  owned  by  a  person  who 
ftfujkes  to  agree  to  the  tertiis  of  purchase, 
tkilitt  the    due  priK>eas    of    law  clause  of 


the  14th  Amendment  to  the  Federal  CoM- 
atittition,  and  impair  contract  obligations, 
is  not  so  frivo2ou!i  wa  to  require  the  dismia* 
sal  of  a  writ  of  ermr  from  the  Supreme 
Court  of  the  United  States  to  a  state  court, 
Coustitutionai  law — due  process  tjf  law — 
eondem nation  for  public   use, 

2.  The  improvement  of  the  Xew  Raren 
&  Derby  Railroad  is  a  public  U3e  for  which 
the  New  York,  New  Ha^eu,  &  Hartford 
Railroad  Company,  which  is  the  lessee  of 
the  former  road,  and  the  owner  of  three 
fourths  of  its  stock,,  may  proceed  under 
C^nn.  Pub.  Laws,  %^  3694*  Z%95,  without 
viola  ting  the  due  process  of  law  clause  of 
the  14th  Amendment  to  the  Federal  Con- 
stitution, to  condemn  the  outstanding 
shares  owned  by  a  person  who  refuses  to 
sgree  to  the  terms  of  purchnse. 
Constitiitioual  law — impairing  contract  ob- 
ligation. 

3.  Contract  obligations  are  not  im- 
paired by  the  proceedings  taken  under 
Conn.  Pub.  Laws,  §|  3694,  3695,  by  the 
New  York,  New  Haven,  &  Hartford  Rail- 
roftd  Compamy,  which  is  the  le3see  of  the 
New  Haven  &  Derby  Railroad  and  the 
owner  of  three  fourths  of  its  stock,  to  eon* 
demn  the  outstanding  shares  owned  by  a 
person  who  refuses  to  agree  to  the  U^rma 
of  purchase. 

[No,  69,1 

Argued      and    submitted   Odiober  25,    1906. 
Decided  December  3,  1&06. 

IN  ERROR  to  the  Supreme  Court  of  Er- 
rors of  the  State  of  Connecticut  to  re- 
view a  judgment  which  affirmt^d  a  judgment 
of  the  Superior  Court  of  New  Haven  Count y. 


Nora.— On  the  eondemnatioa  of  shares  of 
iiftority  stockholders  lu  American  eorpora- 
tioiii— -see  note  to  Spencer  v.  Seaboard  Air 
UmR.  Co.  1   L.RJl.(N.a)   B05. 

li  to  what  is  a  public  use  for  which 
irinte  property  may  be  taken  by  eminent 
MB*!n'--see  note  to  Pittsburgh  W.  &  K,  R. 
Co,  r.  Ben  wood  Iron  Works,  2  L.R.A.  680; 
BiTTe  R.  Co.  v>  Montpelier  &  W.  River  R, 
Co  4  LR.A.  785;  and  Sweet  y,  Bechel, 
iJLid.  U.  S.  188. 

Aa  to  what  constitutes  due  proems  of  law 
^4w  notes  to  People  v,  O'Brien,  2  LJl.A, 
^^{  Kuntz  v.  Sumption,  2  L.E.A.  055; 
fi«Giimon,  5  L.R.A.  359;  Ulman  v.  Balti- 
"oort,  11  L.R.A.  224;  Gil  man  v.  Tucker,  13 
LlA.  304;  Pearson  T.  Yewdall,  24  L.  ed. 
U,  S.  43ej  and  Wilson  ▼.  North  Carolina, 
e  L  td,  U,  S.  SOS. 

if  to   what  laws  are  Toid   as  impairing 

f>bIijemtion  of  contracts — see  notes  to  Frank - 

Iffi  County  Grammar  School  r.  Bailey,   10 

XOLA  405;  Fletcher  v.  Peck,  3  L,  ed.  U,  S. 

Jl^;  McC^nna  &  F.  Co.  v.  Citizens'  Trust 

4  Surety  Co.  24  C,  C.  A,  20;  and  Montana 

Ore- Purchasing  Co.  v.  Boston  &  M.  Consol, 

C&pper  &  S,  Min>  Co.  3S  C*  C  A-  12. 

203  U.  8. 


Necessity  of  color  of  merit  in  Federal  ques- 
tion to  sustain  writ  of  error  to  stata 
court. 

It  may,  with  some  show  of  reason,  be  said 
that,  no  matter  how  lacking  in  merit  the 
Federal  contention  may  bCt  the  Supreme 
Court  of  the  United  States  cannot  logically, 
for  that  reason  alone^  decline  to  entertain 
jurisdiction  of  a  writ  of  error  to  a  state 
court.  But  the  court  is  oommitted  to  the 
doctrine  that  a  real,  and  not  a  fictitious. 
Federal  question  is  essential  to  the  e^t^rcise 
of  this  jurisdiction.  Hamblin  v.  Western 
Land  Co.  147  U,  S.  631,  37  L.  ed.  267,  13 
Sup,  CH;.  Rep.  353;  New  Orleans  v.  New  Or* 
leans  Waterworks  Co.  142  U.  S.  70,  35  L. 
ed.  043,  12  Sup.  Ot.  Rep.  142;  Millmgar 
T.  Hartupee,  6  Wall.  258,  IS  L-  ed.  829; 
Caldwell  v.  Texas.  137  U.  S.  692,  34  L.  ed. 
818,  11  Sup.  Ct.  Rep.  224;  St.  Louis,  C* 
G.  &  Ft.  S.  R.  Ge,  v.  Missouri,  150  U,  S. 
473,  39  h.  ed.  502,  L5  Sup.  Ct,  Rep.  443t  llli* 
nois  C.  R.  Co.  V.  Chicago,  176  U.  S.  640.  44 
L.  ed.  022,  20  Sup.  Ot.  Rep.  509;  Equitable 
Life  Assur.  Soc.  v.  Brown,  187  U.  S.  309,  47 
L.  ed.  190,  23  Sup.  a.  Rep.  123;  aarke  v. 
McDade,  165  U.  S.  16S,  41  L,  ed.   673,  17 
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in  that  state,  for  the  condemnation  of  cer- 
tain shares  of  railway  stock  owned  by  a 
person  who  refuses  to  agree  to  the  terms 
of  purchase  offered  by  a  railway  corporation 
which  has  acquired  three  fourths  of  such 
stock.     Affirmed. 

See  same  case  below,  78  Conn.  1,  60  Atl. 
740. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  H.  Rogers  and  W.  H.  H. 
Miller  submitted  the  cause  for  plaintiff  in 
error.  Mr.  Charles  K.  Bush  was  on  the 
brief: 

The  right  of  eminent  domain  can  only  be 
legally  exercised  when  the  property  taken 
18  taken  for  a  public  use. 

Farist  Steel  Co.  v.  Bridgeport,  60  Conn. 
278,  13  L.R.A.  590,  22  Atl.  561. 


The  question  of  what  is  a  publie  m  J 
always  one  of  law. 

Cooley,  Const.  Lim.  774;  Re  Niagmn  Fall 
&  W.  R.  Co.  108  N.  Y.  375,  15  N.  E.  49 
Re  Split  Rock  Cable  Road  Co.  128  N.  1 
408,  28  N.  E.  506. 

It  is  a  serious  error  to  treat  the  q[iMftlH 
of  What  ,is  a  public  use?  as  thon^  tli 
question  was.  For  what  purpose  may  thi 
power  of  eminent  domain  be  piopvly  a 
crcised  ? 

1  Lewis,  Em.  Dom.  f  16S. 

The  courts  everywhere  agree  tint  M 
power  of  eminent  domain  is  the  poiwer  of  i 
sovereign  state  to  appropriate  private  pnf 
erty  to  particular  uses  for  the  pnrpoK  o 
promoting  the  general  welfare. 

Ibid. 


Sup.  Ct.  Rep.  284;  Iowa  v.  Rood,  187  U.  S. 
87,  47  L.  ed.  86,  23  Sup.  Ct.  Rep.  49. 

And,  because  the  contention  based  on  Fed- 
eral law,  though  raised  in  the  pleadings,  was 
regarded  by  him  as  clearly  unfounded,  San- 
derson, Ch.  J.,  in  Groely  v.  Townsend,  25 
Cal.  604,  denied  an  application  for  a  cita- 
tion upon  a  writ  of  error  sued  out  for 
tiie  purpose  of  a  review  of  the  judgment  of 
the  state  court  in  the  Supreme  Court  of 
the  United  States. 

A  Federal  question  may  have  been  so  ex- 
plicity  foreclosed  by  prior  decisions  as  to 
afford  no  basis  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States  to  a 
state  court.  Leonard  v.  Vicksburg.  S.  & 
P.  R.  Co.  198  U.  S.  416,  49  L.  ed.  1108.  25 
Sup.  a.  Rep.  750. 

A  claim  that  the  appointment  of  a  re- 
ceiver in  a  foreclosure  suit  deprives  de- 
fendant of  its  property  without  due  process 
of  law  docs  not  raise  a  real,  as  distinguished 
from  a  fictitious.  Federal  question  which 
will  sustain  a  writ  of  error  to  a  state  court 
from  the  Supreme  Court  of  the  United 
States.  St.  Louis,  C.  G.  &  Ft.  S.  R.  Co. 
V.  Missouri,  supra. 

There  is  no  color  for  a  contention  that  a 
man  is  deprived  of  property  without  due 
process  of  law  by  enforcing  against  him 
a  decree  for  alimony  rendered  in  another 
state  in  a  proceeding:  in  which  he  appeared 
and  was  heard.  Lvnde  v.  Lvnde.  181  U. 
S.  183,  45  L.  ed.  810,  21  Sup.  a.  Rep.  555. 

A  party  who  seeks  and  is  given  opportu- 
nity in  the  state  court  to  litigate  the  rights 
claimed  by  it  cannot  have  the  judgment  re- 
viewed in  the  Supreme  Court  of  the  United 
States  on  the  ground  that  due  process  of 
law  was  denied  because  the  litigation  did 
not  result  successfully.  Remington  Paper 
Co.  V.  Watson,  173  U.  S.  443,  43  L.  ed.  762, 
19  Sup.  Ct.  Rep.  456. 

Xo  Federal  question  is  presented  by  a  con- 
tention with  respect  to  due  process  of  law 
which  is  based  simply  upon  a  change  by  the 
state  court  of  the  established  constniction 
of  a  state  statute.  Central  l^nd  Co.  v. 
Laidlev,  159  U.  S.  103,  40  L.  ed.  91,  16  Sup. 
Ct.  Rep.  80. 

A  claim  that  a  right  under  the  Federal 
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Constitution  would  be  denied  by  the  nm 
dition  of  a  decree  of  foreclosure  by  a  itiiti 
court,  unless  leave  to  file  a  suppIenMBtu] 
answer  should  be  granted,  is  so  cleirl] 
without  foundation,  where  the  defcsM 
sought  to  be  interposed  is  without  Bcrit 
as  to  confer  no  jurisdiction  on  the  Sfr 
preme  Court  of  the  United  States  of  a 
writ  of  error  to  the  state  court.  Sawjer  ?. 
Piper.  189  U.  S.  154,  47  L.  ed.  757,  23  Sapi 
Ct.  Rep.  633. 

A  decision  by  a  state  supreme  eourt  tM 
the  granting  of  a  nonsuit,  instead  of  lik- 
mitting  the  case  to  the  jury,  where  tki 
facts  are  admitted,  does  not  deprire  tki 
plaintiff  of  due  process  of  law,  does  not  nim 
a  Federal  question  which  will  entitle  him  ti 
a  writ  of  error  from  the  Supreme  Coortof 
the  United  States.  Apex  Tnnsp.  Co.  ▼• 
Carbade,  32  Or.  582,  62  L.R.A.  613,  62  Pte 
573,  54  Pac.  367,  882. 

The  misconception  of  the  applicstka  of 
U.  S.  Const.,  14th  Amend.,  is  so  obnoa  li 
the  contention  in  a  state  court  that  dM 
process  of  law  was  denied  hj  an  indictanti 
where  the  objection  was  in  effect  to  Ai 
technical  sufRciency  of  the  indictment  in  thi 
ordinary  administnttion  of  criminal  law,  vi 
there  is  nothing  special,  partial,  or  M" 
trary,  or  in  violation  of  fundamental  prii- 
ciples,  in  the  law  of  the  state  in  aeeoruMi 
with  which  the  indictment  was  found,  td 
as  applied  in  passing  upon  its  sufficMi9i 
as  to  justify  the  Supreme  Court  of  theniv 
ed  States  in  declining  jurisdiction,— cfp* 
cially  wliore  the  contention  was  first  wik 
on  pietition  for  rehearing.  Caldwell  ▼.  Ttf 
as.  137  U.  S.  692,  34  L.  ed.  816,  11  Sop.  0 
Rop.  224. 

The  decision  of  a  state  ooort 
the  validity  of  a  state  statute  . 
for  the  infliction  of  the  death  penalty  Ij 
the  application  of  elect rieity  Is  so  pbiil 
right,  so  far  as  any  question  of  due  anMi 
of  law  or  of  any  other  right  secured  tj  tl 
Federal  Constitution  is  eonoemed,  thai  I 
application  to  the  Supreme  Court  of  tl 
United  States  for  a  writ  6f  error  will  bi  I 
nied.  Re  Kemmler,  136  U.  S.  498,  M 
ed.  519,  10  Sup.  Ct.  Rep.  930. 

The  contention  that  a  state  railroad  «■ 

«M  V. 
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Tb*  ti»e  of  ft  tlilng  la,  strictly  and  prop- 
wly»  tie  eniplojmeot  of  the  thing  in  aoine 
Bumef;  and  this  emplojment  must  be 
■ometbing  mor«  than  a  merely  incidental 
pubtie  benefit. 

Ee  Eurek*  Ba.sm  Wmr^hou&e  &  Mfg.  Co. 
le  N.  T.  42  i  Ee  KUgam  Falls  &  W.  R.  Co. 
aid  Kff  Split  Hock  Cable  Road  Co.  BUpra. 

Tlie  attempted  eiercis^  of  tbe  power  of 
mianii  dora&in  in  thl3  casa  can  oaly  be 
Jnitifedj  if  at  aU,  oo  the  ground  that  tbe 
tifbt  u  broad  enough  to  include  those 
turn  irher&  tbe  general  public  bas  only  an 
yiffd  and  qualified  or  constnietive  use  of 
tk  property  eODdemned,  or,  perhaps,  prop- 
er3j,  flo  u»e  of  any  kind  of  the  property 
eoaiifmnedt  but  simply  derives  from  its  use, 
I7  ftnd  for  a  private  person  or  corpora  tion^ 


some  indirect  advantages,  aj  by  tile  proiWH 

tion  of  the  general  prosperity  of  the  commu- 
nity. 

Kow,  in  order  to  brijtg  this  within  that 
class  of  cases,  the  defendant  in  error  must 
show  that  it  is  possessed  of  each  and  all 
of  these  three   qnaliflcations: 

First.  The  general  public  raust  have  & 
de^nite  and  fixed  use  of  the  property  to  be 
condemn ed,^a  use  independent  of  the  will 
of  the  private  person  or  private  corporation 
in  whoTO  the  title  of  the  property  when  con- 
demned will  be  vested;  a  public  use  which 
cannot  he  defeated  by  such  private  owner, 
bttt  which  publie  use  continues  to  be  guarded 
and  controlled  by  the  general  public  through 
laws  passed  by  the  le^nslature. 

Second.  This  public  use  must  be  clearly  ft 


mmm^T  wa^  deprived  of  hia  property  with- 
ffiit  dtie  process  of  law^  or  was  denied  the 
eqiLil  protection  of  the  laws,  by  his  tempo ^ 
arr  *us pension  from  office  by  the  governor 
af  the  slate  by  proceedings  taken  in  ac- 
i}ridaDC«  with  the  state  iuws  and  Constitu- 
ikn  h  too  im founded  in  substance  to  confer 
lurM lotion  on  the  Supreme  Court  of  the 
tlttitpd  States,  where  there  was  not,  by  rea- 
Kjft  of  the  statute  and  the  proceedings  un- 
in  it.  a  plain  and  substantial  departure 
frem  the  fundamental  principles  upon  which 
ik  government  is  based.  WO  son  v.  North 
Ckmlina,  im  U.  S,  586,  42  L.  ed.  @66,  18 
Sup.  Ct.  Rep.  435. 

And  the  claim  that  a  forfeiture  of  the 
ekrtfr  of  a  waterworks  company  for  main- 
I  tuQtog  illegal  rates  by  a  decree  of  a  state 
wurt  after  full  hearing  by  all  parties  in 
i  prweeding  by  quo  warranto  impaired  the 
otililstion  of  a  contract,  or  deprived  the 
ooinpaQy  of  its  property  without  due  proc- 
s>  of  law,  or  denied  it  the  equal  protec- 
Uon  of  the  laws,  because  by  its  charter 
madamna  was  preRcribed  as  the  remedy 
far  Illegal  rates, — is  bo  clearly  without  col- 
^  of  faundatiou  as  to  give  the  Supreme 
CsGft  of  the  United  States  no  jurisdiction 
to  rtvifw  such  decree.  New  Orleana  Water- 
«^b  Co.  V.  tx>uisiaoa,  1S5  U.  S.  336,  46 
L  id.  936,  £2  Sup.  Ct,  Rep.  691, 

There  is  no  color  of  foundation  for  the 
d&iia  that  a  Federal  question  arises  from 
^  forfeiture  of  a  charter  of  a  corpora  - 
twn  for  alleged  violation  of  its  terma,  by  a 
dmiee  of  a  state  court,  made  after  a  full 
beiring  by  all  the  parties  in  a  proceeding 
^  the  nature  of  quo  warranto,  instituted 
Oi  the  name  of  the  itate  by  the  attorney 
leneral,  to  whom  the  matter  had  been  re- 
'frred  hy  the  legislature  to  bring  such  suit 
^  take  such  other  action  as  he  might  think 
pfiptf.    Ibid. 

TWe  ia  no  color  of  merit  in  the  conten- 

^  that  a  Missouri   court,  by  dismissing 

lie  petition  of  a  railway  company — against 

vfaids   a   judgment  for  wa^es   and  one  in 

gimishment  on  account  of  the  same  indebt- 

idn^si  had  been  recovered   respectively    in 

lOicouri  and  Illmoi& — to  require  the  jud^- 

nent    creditors    to   interplead,    denied    full 

M3  v.  8. 


faith  and  credit  to  the  IlUnois  jiidgment. 
Wabash  R.  Co.  v.  Flannigan,  192  U.  S.  29, 
48   L.   ed,   328,  24   Sup.  Ct.  Rep.  224. 

The  unsubstantial  character  of  the  Feder- 
al contention  may,  perhapS|  explain  the 
course  adopted  in  New  Orleans  v.  New  Or- 
leans Waterworkfi  Cto,  142  IT.  S.  79,  35 
fj.  ed.  943,  12  Sup.  Ct,  Rep.  142,  where 
the  court  thought  that  the  ruling  in  Mill* 
ingar  v.  Hartnpee,  6  Wall.  25S,  18  L.  ed. 
829,  supra,  necessitated  the  conclusion  that, 
before  the  Supreme  Court  of  the  United 
States  can  take  jurisdiction  on  the  ground 
that  the  state  court  ha»  upheld  a  state  stat- 
ute drawn  in  question  as  impairing  the  ob- 
li (ration  of  the  contract,  it  should  appear 
that  there  was  a  legal  contract  subject  to 
impairment,  and  some  ground  to  belie v« 
that  it  has  been  impaired.  The  court,  there- 
fore, declined  jurisdiction  despite  the  formal 
raiaing  of  the  question,  because  it  was  of 
the  opinion  that  no  contract  existed. 

A  somewhat  analogous  case  is  St.  Paul 
Gaslight  Co.  V.  St.  Paul.  ISl  U.  S,  142,  45 
L.  ed.  7S8,  21  Sup.  Ct,  Re^.  575,  where  a 
writ  of  error  to  review  a  judgment  of  a 
state  court  in  a  case  in  which  the  obligation 
of  a  contract  with  a  inimicipality  waa 
claimed  to  have  been  impaired  ^y  a  subse- 
quent municipal  ordinance  was  dismissed 
for  wast  of  jurisdiction  on  the  ^onnd  that 
such  ordinance  was  a  mere  denial  of  liability 
on  tbe  contract  j  and,  hence,  that  there  waa 
no  state  legislation  from  the  enfE>reeniRnt 
of  which  an  impairment  of  the  obligation 
of  the  contract  did,  or   could,   result. 

And  perhaps  this  is  the  best  explanation 
for  the  holding  in  Mills  v.  St.  Clair  County, 
8  How.  569,  12  L.  ed.  1201,  that  the  ques- 
tion whether  the  contract,  if  any,  under 
which  the  oivner  of  land  holds  under  a 
grant  in  fee  simple  waa  violated  by  an 
abuse  of  the  right  of  eminent  domain  under 
the  aanetion  of  a  state  statute,  was  not 
one  which  would  confer  jurisdiction  on  the 
Supreme  Court  of  the  United  States  of  m 
writ  of  error  to  a  state  court. 

This  principle  must  also  account  for  the 
ruling  in  Price  v.  Pennsvlvania  R,  Co,  113 
U.  S:  218,  2S  h.  ed.  OSO,  6  Sup.  Ct.  Rep, 
42T,  that  the  contention  in  tbe  state  court 
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needful  one  for  the  public, — one  which  can- 
not be  given  up  without  obviouB  general  loss 
and  inconvenience: 

Third.  It  must  be  impossible,  or  very  dif- 
ficult, at  least,  to  secure  the  same  public 
use  and  purposes  in  any  other  way  than  by 
authorizing  the  condemnation  of  private 
property.  If  any  of  these  essentials  is 
wanting  tlM  courts  will  declare  the  act  of 
the  legislature  authorizing  such  condemna- 
tion of  private  property  to  be  unconstitu- 
tional, because  it  would  amount  to  taking 
private  property  for  private,  and  not  for 
public,  uses. 

Varner  v.  Martin,  21  W.  Va.  534. 

There  can  be  no  necessity  for  or  propriety 
in  the  taking  unless  the  rights  of  the  public 
with  reference  to  the  property  taken  are  to 
be  enlarged,  and  that  directly  and  actually, 
and  not  indirectly  and  constructively. 

Evergreen  Cemetery  Asso.  v.  Beecher,  53 
Conn.  551,  5  Atl.  353;  Avery  v.  Vermont 
Electric  Co.  75  Vt.  235,  59  L.R.A.  817.  98 
Am.  St.  Rep.  818,  54  Atl.  179;  Re  Rhode 
Island  Suburban  R.  Co.  22  R.  I.  457,  52 
L.R.A.  879,  48  Atl.  591;  Berrien  Springs 
Water  Power  Co.  v.  Berrien  Circuit  Judge, 


133  Mich.  48,  103  Am.  St.  Rep.  438,  94  1 
W.  379. 

There  is  no  right  in  the  majority  holdei 
of  a  corporation  to  extinguish  the  ri^ 
and  stock  of  a  dissenting  minority  by  taki^ 
their  shares  at  a  valuation. 

Clearwater  v.  Meredith  (Ferguson  v.  Mfln 
dith  1  Wall.  25,  17  L.  ed.  604;  Steren  f 
Rutland  &  B.  R.  Co.  29  Vt.  545. 

So  that,  if  a  majority  of  the  stoekhoUai 
of  the  New  Haven  &  Derby  Railroad  Gob- 
pany  had  undertaken  to  transfer  the  de- 
fendant's stock  against  his  wishes,  thfSf 
could  have  been  enjoined  by  him. 

Clearwater  v.  Meredith  (Ferguson  f. 
Meredith)  1  Wall.  25,  41,  17  L.  ed.  804, 601. 

In  the  case  at  bar  the  real  or  actual  ttUBf 
was  dependent  upon  a  finding  by  a  jo^fi 
of  the  superior  court  of  the  state  of  Goi- 
necticut  that  the  purchase  would  be  for  thi 
public  interest;  which  finding  is  an  exerriN 
of  the  judicial  power  which  is  vested  ia  tbi 
superior  court  of  the  state  of  Connectient, 
or  a  judge  thereof,  by  the  Constitutioi  of 
that  state. 

New  Milford  Water  Co.  t.  Watson,  71 
Conn.  237,  52  Atl.  947,  53  Atl.  57;  Nonnlk 


that  a  postal  clerk  was,  by  reason  of  cer- 
tain acts  of  Congress  authorizing  the  ap- 
pointment of  postal  clerks  to  be  transported 
on  mail  trains  without  extra  charge,  a  pas- 
senger within  the  meaning  of  a  proviso  in 
a  state  statute  exempting  passengers  from 
the  restrictions  there  made  upon  the  right 
of  recovery  in  negligence  actions  against 
railroad  companies,  did  not  present  a  Fed- 
•eral  question. 

And.  apparently  because  of  the  obvious 
want  of  merit  in  the  contention  that  a  rail- 
road corporation  was  deprived  of  its  rights 
under  U.  S.  Const.  14tli  Amendment,  by  en- 
forcing a  claim  against  it  by  mandatory 
injunction,  instead  of  by  another  and  sum- 
marv  form  of  action,  the  court,  in  Iowa  C. 
R.  Co.  V.  Iowa,  160  U.  S.  389,  40  L.  ed. 
467,  16  Sup.  Ct.  Rop.  344,  dismissed,  for 
want  of  jurisdiction,  a  writ  of  error  to  re- 
view a  judgm«*nt  of  a  state  court  compelling 
a  railroad  company  to  operate  its  road. 

And  this  principle  may  explain  decisions, 
which,  like  those  in  Yesler  v.  Washinjrton 
Harbor  Line.  140  U.  S.  616,  36  L.  ed.  1119,  13 
Sup.  Ct.  Rep.  190,  and  New  Orleans  v.  New 
Orh'ans  Waterworks  Co.  supra,  have  dis- 
missed writs  of  error  to  state  courts,  sued 
out  to  review  judgments  adviTse  to  the  con- 
tention that  property  was  taken  without 
due  process  of  law,  bocau.se  the  Supreme 
Court  could  soo  that  there  had  been  no 
taking  of  property.  A  better  explanation, 
however,  would  soom  to  be  that  sugtr^sted 
in  the  note  to  Burt  v.  Smith,  anto,  121, 
to  acoiuint  for  those  and  other  decisions: 
viz.,  that,  as  the  judgment  l)elow  was  not 
to  bo  disturbed,  it  was  of  little  importance 
wliotlior  that  result  was  roaohod  by  dis- 
missal or  atVirmance. 

And  see  note  to  Apex  Transp.  (^.  v.  Gar- 
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bade,  62  L.R.A.  513,  on  What  adjudicstioH 
of  state  courts  ean  be  brought  up  for 
review  in  the  Supreme  Court  of  the  United 
States  by  writ  of  error  to  those  courts. 

A  bill  averring  that  a  railroad  charter, 
and  an  exemption  from  taxation  for  i 
term  of  twenty  years,  contained  tberfis, 
constitute  a  contract  with  the  state,  whkk 
is  violated  by  subsequent  legislation  rfpetl* 
ing  the  exemption,  raises  a  Federal  qwf- 
tion  for  which  there  is  sufTicient  color  to 
sustain  the  jurisdiction  of  the  SupieM 
Court  of  tlie  United  States  on  writ  of  emr 
to  a  state  court  which  has  decided  agaimt 
the  exemption.  Gulf.  &  S.  I.  R.  Co.  t. 
Hewes,  183  U.  8.  66,  40  L.  ed.  86,  22  Sapi 
Ct.  Rep.  26. 

The  question  whether  the  California  kr 
islature  could  enact  the  act  of  April  S.  Ifllli 
ratifying  conveyances  made  by  the  eorpt- 
rate  authorities  of  the  city  of 'Monterey  of 
pueblo  lands  confirmed  to  that  city  by  tho 
United  States,  and  afterwards  patented  to 
it,  its  successors  and  assigns,  is  not  so  te 
unsubstantial  as  to  justify  dismissal  of  i 
writ  of  error  to  a  state  court.  MoBter»  v* 
Jacks.  203  U.  S.  360,  ante,  220,  27  S«f. 
Ct.  Rep.  67. 

The  court,  in  Mobile  Transp.  Go.  v.  Mo- 
bile. 187  U.  S.  479,  47  L.  ed.  266.  83  S^^ 
Ct.  Rep.  170,  refused  to  dismiss  a  writ  of 
error  to  a  state  court  in  an  action  of  ejed^ 
ment.  because  it  was  of  the  opinion  thift 
the  Federal  questions  involv^  in  a  dedokl 
of  a  state  court  adverse  to  a  title  daiMi 
under  a  Spanish  mnt  alleged  to  have  bcM 
porfected  under  the  treaty  of  February  tt 
1819,  with  Spain,  and  a'  patent  from  thi 
United  States,  in  alleged  conflrmation  d 
such  claim,  could  jiot  be  considered  fiivO' 
lous  and  undeserving  of  notice. 

SM  V.I 
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\Utti  E.  Co.'t  Appeal,  GO  Conn.  576.  30 
LEX  7W,  37  Ati  lOSO,  38  Atl.  708;  BetU 
f«  Ouioectimtt  Indemnity  Asao,  71  Oonn.  761, 
|to  AtL  05. 

A  taking  for  privAte  tme  is  unlawful ;  and 
^tliere  can  be  tny  lawful  taking  under  the 
^tiit€,  It  is  inseparably  blended  in  the 
fpplicatinB  witb  the  uiilawlul  one;  and 
vbere  the  proceeding  shows  upon  its  fa.e« 
Kc^^tinct  uses  i>r  purposes^  one  lawful  and 
"lit  other  not  J  and  wbkb  are  bo  inseparably 
.Umdtd  aa  hqI  to  be  separable,  It  cannot  be 
ilmt^ined. 

I  :  Edc  pi.  ai  Ft.  p.  527;  Chicago  &  N, 
j'W  E.  Go.  V.  Gait,  133  HL  667,  23  K,  E-  425, 
Ins.  E  «74, 

If  tbe  ttatuie,  while  permitting  the  pri- 
nk use  of  the  property  condemned,  maj 
■Ih  pftrmit  of  a  public  use  of  itj  the  etat- 
^iiad  the  application  are  Still  invalid. 
I  hswh,  Em.  Dom,  I  20. 
As  iras  stated  by  tbis  court  in  Madison  - 
tillp  Traction  Co.  v.  St.  Bernard  Min.  Co. 
inV.  S.  230,  49  L,  ed-  462,  25  Sup.  Ct.  Rep, 
fSI,  it  t»  a  fundamental  principle  of  Ameri- 
m  jnHiprudenee  that  private  property  ean^ 
101  be  taken  by  the  ^vemment,  national 
(n  statf.  except  for  purpo&es  which  are  of 
npiMIe  character,  although  such  taking  be 
pipptiiied  by  compensation  to  the  owner, 
f^  pHnfiple  which  growi  out  of  tlm  esaen- 
tiil  nitnre  of  all  free  government. 
i  If  tlK  purpose  be  public  the  taking  may 
!^  outright,  provided  reasonable,  certaint 
|llliftit.te  provision  in  made  at  the  time  of 
Vk  appropriation  to  as<^rtain  and  secure 
U^  compensation  to  be  made  to  the  owner. 

^erokee  Nation  v.  Southern  Kansas  E. 
Ok  135  a  S.  641 -€40,  34  L.  ed.  205^299,  10 
%.  Ct.  Eep.  963;  Sweet  v.  Reehel,  169  U, 
S  3S0-3OO,  40  L.  ed.  188-196,  16  Sup,  a, 
fii^«;  Wettem  U,  Teleg,  Co,  v,  Pennsyl- 
'Mii  R  C<».  105  U.  S.  540,  49  L,  ed.  312,  25 
fittp.  Ct  Eep.  133.  Any  state  enactment  in 
*Mi*tifm  of  these  principles  is  inconsistent 
^th  the  doe  process  of  law  prescribed  by 
^  lith  Amendment. 

MidifonYille  Traction  Co.  t.  St.  Bernard 
Jfia,  Co.  196  U.  S.  239-252,  49  L.  ed.  462- 
*«I,  ESSnp.  Ct.  E*p.  251. 

A  judgment  of  a  state  court,  even  if  It 
^  ittthoriEed  by  statute,  whereby  private 
pnperty  w  taken  for  the  state  or  under  its 
Jimtion  for  public  use,  without  oompensa- 
tiuB  made  or  Siecured  to  the  owner,  is^  upon 
pTBciple  and  authority,  wanting  in  the 
Jsf  proe*sa  of  law  required  by  the  14th 
Aaitndtnent  of  the  Constitution  of  the  Unit- 
id  States;  and  the  affirmance  of  such  judg- 
Bfat  by  the  highest  court  of  the  state  is 
I  denial  by  that  state  of  a  right  secured  to 
l<  nwner  by  that  instrument. 
CKii^go.  B.  &  Q.  R,  Co.  V.  Chicago,  166 
C3  U.  8. 


U.  S.  226-241,  41  L,  ed.  079-086,  17  Sup. 
Ct.  Rep.  SSL 

And  the  proposition  that  the  state  itself 
is  the  exclualve  and  final  judge  of  what 
is  a  public  use,  so  as  to  prevent  any  Federal 
ijuestion  or  Federal  interference,  is  subject  to 
this  limitation  t  that  if  the  use  for  which  the 
property  taken  ia  a  private  one,  the  taking 
is  not  valid,  just  as  much  as  though  there 
were  a  taking  for  a  public  purpose  without 
compensation. 

Missouri  P.  R.  Co.  v,  Nebraska.  164  U*  3, 
403^17,  41  L.  ed.  480-405.  17  Sup.  a.  Rep. 
130. 

It  Ja  erroneona  to  suppose  that  the  legisla- 
ture  is  beyond  the  eontrol  of  the  courts 
in  exercising  the  power  of  eminent  domain, 
either  as  to  the  nature  of  the  use  or  the 
neeeasity  of  the  use  of  any  particular  prop- 
erty. For  if  the  use  be  not  public,  or  no 
necessity  for  the  taking  exists,  the  legisla- 
ture cannot  authorise  the  taking  of  private 
property  against  the  will  of  the  owner,  not- 
withstanding  compens^ation  may  be  required. 

Tracy  v.  Elizabethtown,  L.  &  B,  S.  R.  Co. 
80  Ky.  259 ;  Madiaonville  Traction  Co.  r.  SL 
Bernard  Jklin.  Co.  supra. 

Mr.  George  D,  Watrous  argued  the  cause, 
and,  with  Mr.  Edward  G.  Buckland,  filed  a 
brief  for  defendant  in  error: 

The  taking  of  the  property  of  plaintiff 
in  error  wi!l  be  for  pub  He  use,  and  therefore 
not  without  due  process  of  law, 

Clark  V.  Nash,  198  U.  S.  361,  49  L.  ed. 
10§5,  25  Sup.  Ct.  Rep.  676;  Strickley  v.  High- 
land Boy  Gold  Min.  Go.  200  U.  S,  627,  60 
L.  ed.  oai.  26  Sup.  Ct.  Rep.  301, 

Property  taken  by  a  railroad  company  for 
the  improvement  of  its  fadlitiea  for  public 
service,  and  declared  by  the  highest  state 
court  to  be  for  a  public  use,  under  a  stat- 
ute with  an  appropriate  provision  for  com- 
pensation, 18  not  taken  without  due  prooeas 
of  law. 

Cherokee  Nation  v,  ftansas  Southern  R. 
C<i.  135  tr.  S.  657,  34  L.  ed.  302,  10  Sup.  Ct. 
Rep.  965. 

The  statntea  In  question  and  the  action 
taken  thereunder  do  not  impair  the  obliga- 
tion of  any  contract  within  the  meaning  of 
art.  1,  i  10  of  the  Constitution  of  the  United 
States, 

Long  Island  Water  Supply  Co,  v.  Brook- 
lyn, 166  U.  8.  685,  41  L.  ed,  1165,  17  Suf. 

Ct.  fiep.  ns* 

Mr.  Ju^^tice  McKenna  delivered  the  opin- 
ion of  the  pourtt 

This  writ  of  error  brings  up  for  review  a 
judgment  of  the  supreme  court  of  errors  of 
the  qtate  of  Connecticut,  rendered  in  a  pro* 
ceeding  under  the  statutes  of  that  state  for 
the  condemnation  of   two   shares  of  stock 
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owned  by  plaintiiT  in  error  in  the  New  Ha- 
ven &  Derby  Railroad  Company. 

There  was  a  demurrer  to  the  application, 
which  was  overruled  by  the  advice  of  the 
supreme  court  of  errors,  the  judgment  on 
demurrer  having  been  reserved,  imder  the 
practice  of  the  state,  for  the  advice  and 
consideration  of  that  court.  77  Conn.  417, 
69  Atl.  510.  Upon  the  h«>aring  judgment 
was  rendered  for  defendant  in  error,  which 
was  affirmed  by  the  supreme  court  of  er- 
rors.    78  Conn.  1,  60  Atl.  740. 

Defendant  in  error  is  the  lessee  of  the 
New  Haven  t,  Derby  Railroad  Company, 
and  has  acquired  all  of  the  shares  of  stock 
of  the  latter  road  except  the  two  shares 
owned  by  plaintiff  in  error. 

That  the  lease  and  acquisition  of  stock 
are  valid  under  the  laws  of  the  state  is 
decided  by  the  supreme  court  of  errors,  and 
it  is  sought  by  proceedings  under  review  to 
p76] obtain  the  two  'shares  of  stock  owned  by 
plaintiff  in  error,  under  §§  3694  and  3695 
of  the  Public  Laws  of  Connecticut,  which 
are  as  foUows: 

"Sec.  3694.  In  case  any  railroad  company, 
acting  under  the  authority  of  the  laws  of 
this  state,  shall  have  acquired  more  than 
throe  fourths  of  the  capital  stock  of  any 
steamboat,  ferry,  bridge,  wharf,  or  rail- 
road corporation,  and  cannot  agree  with  the 
holders  of  outstanding  stock  for  the  pur- 
chase of  the  same,  such  railroad  company 
may,  upon  a  finding  by  a  judge  of  the  su- 
perior court  that  such  purchase  will  be  for 
the  public  interest,  cause  such  outstanding 
sto<'k  to  be  appraised  in  accordance  with 
the  provisions  of  §  3687.  When  the  amount 
of  such  appraisal  shall  have  been  paid  or 
deposited  as  provided  in  said  section,  the 
stockholder  or  stockholders  whose  stock 
shall  have  been  so  appraised  shall  cease  to 
have  any  interest  therein,  and  on  demand 
shall  surrender  all  certificates  for  such  stock, 
with  duly  executed  ^powers  of  attorney  for 
transfer  thereon,  to  the  corporation  apply- 
ing for  such  appraisal. 

"Sec.  3695.  If  any  person  holding  a  mi- 
nority of  the  shares  of  stock  in  any  cor- 
poration referred  to  in  §  3694  cannot  agree 
with  the  railroad  company  owning  three 
fourths  of  such  stock  for  the  purchase  of 
his  shares,  he  may  cause  the  same  to  be 
appraised  in  accordance  with  the  provisions 
of  §  3687.  When  such  appraisal  has  been 
made  and  recorded  in  the  office  of  the  clerk 
of  the  superior  court  of  any  county  where 
such  railroad  company  operates  a  railroad, 
and  the  c^ificates  for  such  stock,  with 
duly  executed  powers  of  attorney  for  trans- 
fer thereon,  have  been  deposited  with  such 
clerk  for  such  railroad  company,  such  ap- 
praisal shall  have  the  effect  of  a  judgment 
against  such  company  and  in  favor  of  the 
S36 


holder  of  such  stocky  and  at  the  end  of  il|i 
ty  days,  unless  such  judgment  is  paid;ex» 
cution  may  be  issued." 

The  pozpose  of  the  acquisitioB  of  tki 
stock  is  to  MUkble  defendant  in  error  to  ia- 
prove  the  New  Haven  ft  Derby  Railrosd. 

*It  is  contended  by  plaintiff  in  error  (I)| 
that  the  purpose  for  which  the  stock  ii 
sought  to  be  obtained  is  not  a  public  ul 

(2)  That  defendant  in  error  has  the  powr 
and  authority  to  make  the  impnifniMifi 
mentioned  in  its  application,  which  wosH 
be   as   advantageous  as   taking  the  itadk 

(3)  The  proceedings  and  statutes  are  in fi» 
lation  of  the  due  process  clause  of  the  14tt 
Amendment  to  the  Constitution  of  the  VtH^ 
ed  States,  and  impair  the  contract  rights  if 
plaintiff  in  error  as  stockholder  of  the  N«t 
Haven  &  Derby  Railroad  Company,  and  Ui 
rights  in,  under,  and  by  virtne  of,  the  lei» 
to  defendant  in  error. 

These  contentions  raise  a  Federal  qneita 
and  we  cannot  say  that  it  is  f  rivoloos.  Tli 
motion  to  dismiss  is  thersiori  dniid. 

(1)  Tbe  power  of  tha  sMa  to  ^tdm 
uses  of  property  to  be  public  has  lately  bMi 
decided  in  Clark  v.  Nash,  198  U.  &  Mk 
49  L.  ed.  1085,  25  Sup.  Ci.  Bap.  e76bMAk 
the  case  of  Strickley  t.  TngMln^  Boy  Ml 
Min.  Co.  200  U.  8.  527,  60  L.  ed.  i8U  tf 
Sup.  Ct.  Rep.  301.  These  eases  edibU  mm 
striking  examples  of  the  power  of  a  ilill 
than  the  case  at  bar.  In  the  first  ease  thi 
statute  of  the  state  permitted  an  ifr 
dividual  to  enlarge  the  ditch  of 
cr  to  obtain  water  for  his  own 
in  the  second  case  the  statute 
ized  the  condemnation  of  a  right  of  wsy  ti 
transport  ore  from  a  mine  to  a  railroad  itir 
tion.  In  the  first  case  it  was  said  that  tkl 
public  policy  of  tbe  state,  declaring  tkl 
character  of  use  of  property,  depends  ipA 
the  facts  surrounding  the  subject.  la  tkl 
second  case  it  was  said,  commenting  on  tkl 
first,  "it  proved  that  there  might  he  sieip* 
tional  times  and  places  in  which  the  nif 
foundations  of  public  welfare  could  not  ki 
laid  without  requiring  concessions  tnm  f^ 
dividuals  to  each  other  upon  due  eompMS" 
tion,  which,  under  other  cireamstsMiH 
would  be  left  wholly  to  voluntary  cooMiti' 
The  case  at  bar  does  not  need  the  iiyyt 
of  such  broad  principles.  The  ultimats  f^ 
pose  of  defendant  in  error  in  the  esM  il 
bar  is  the  improvement  of  the  New  HsiA 
&  Derby  Railroad,  which  "connects  [wefMli 
from  the  opinion  of  the  supreme  colli  rf 
errors,  77  Conn.  419,  69  Atl.  611]  aft  *liHl| 
Haven,  on  the  east,  with  four,  aad  oft  Ii 
western  terminals  with  two,  impoitaal  I 
road  lines  owned  by  the  plaintiff  | 
in  error]  and  forms  a  link  in  i 
route  between  Boston  and  the  West,  * 
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ily  Ofie  pontrolW  bj  the  plaintiff, 
only  one  of  a^ny  kind  controIkiS  by 
'hich.  grytj^a  taJi  be  transported  wHli 
ieapatrh  in  aill  weft  tb  era  and  at  &II 
In  this  purpose  the  public  has 
Sit,  and  to  ^compljsh  it  the  court 
;be  statute.  The  court  observed: 
ibp  this  route  so  as  best  to  serve 
ic  mtere»t  requires  the  laying  of 
1  triJelcB  on  tbe  New  Haven  A  Der- 
Md  and  other  extensiye  and  very 
iprovenEients.  The  lessor  company 
ler  means  nor  credit  whereby  tbia 
beted  on  advantageous  terms.  The 
mflild  and  will  effect  it,  and  at 
l^oat,  if  it  can  acquire  the  two  out- 
aba  re^  of  the  stock  of  the  leasee. 

owned  by  the  defendant^  who  re- 
feree on  terms  of  purchase  " 
le  e«mtract  which  it  is  contended 
ired  ]«  the  lease  of  the  New  Haven 

Railroad  hj  defendant  in  error. 
ft  Is  for  a  period  of  ninety-nine 
m  July  I,  1S@2»  at  a  rental  of  4 
per  annum  upon  the  capital  stock, 
^itb  the  payment  of  taxes,  assess- 
td  interest  upon  the  funded  debt. 
i  with  this  contention  tbere  is 
Qore  general,  to  the  effect  that  the 
ipairs  the  eontract  rights  of  plain- 
ror  as  a  stockholder  of  the  New 
Derby  Bailroad  Company.  We  do 
it  neceasary  to  give  precise  and 
diseyasioti  to  these  eontentiona. 
L  to  us  to  be  but  parts  or  incidents 
nt^ntion  that  the  stock  is  sought 
ate  use.  If  they  are  not  incidenta 
hey  are  answered  and  opposed  by 
if  hong  Island  Water  Supply  Co. 
rn,  166  U.  S,  685,  41  L.  ed.  il65, 
It  Rep.  718,    Whatever  value  tbe 

I  the  ihares  of  stock  wiU  be  rep- 

II  their  appraisement, 
at  affirmed. 


latter  court  based  its  ruling  that  the  ques- 
tion had  no  standing  in  the  ea^^  upon  ita 
view  m  to  the  sipope  of  the  application  nf 
the  railway  company  for  relief  from  th© 
usses^rnent,  and  of  the  pleadings,  and  it  la 
not  contended  that  such  view  is  erroneous. 
Constitutional  law — impairing  contract  ob* 
ligationa—reserved  power  to  amend  or  re- 
peal street  railway  charter. 
2.  The  imposition  upon  street  railway 
companies  by  Conn,  act  of  July  1,  ISOS*  of 
tbe  cost  of  paving  and  repavmg  that  part 
of  th«  streets  oeeupied  by  their  tracks,  is 
a  valid  exercise  of  the  power  reserved  by 
the  state  to  alter  or  amend  the  charter  of  a 
street  railway  company,  which  required  auRb 
company  to  keep  the  street  between  its 
tracks  and  2  feet  on  each  side  in  good  and 
sufficient  repair. 
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lAVEN    &    WESTVILLE    BAIL- 
D  COHPAKY,  PM.  in  Err., 

V. 

nr  OP  NEW  HAYEN. 

S,  C.  Reporter's  ed.  379-390,) 

state  court — scope  of  review — 
s  not  involved  in  tbe  record. 
Federal  question  rcspeetin^  the 
f  a  paving  assess  men  t  agairtst  a 
yay  company  is  not  open  on  writ 
rom  the  Supreme  Court  of  tbe 
it^9   to  a  fttate  courts  where  the 

I*    to    reserved    power    to    alter* 
repeal    corporate    eharters^see 
eenwood  t.  Union  Freight  R.  Co. 
J.  S.  961. 


IN  ERROR  to  the  Supreme  Court  of  Er* 
rors  of  the  State  of  Connecticut  to  re- 
view a  judgment  which ^  on  a  third  appeal, 
affirmed  tfie  judgment  of  the  Superior 
Court  of  New  Haven  County,  m  that  state, 
establishing  an  assessment  against  a  street 
railway  company  for  the  cost  of  paving  be- 
tween ita  tracks  and  1  foot  on  each  aid& 
Aifirmcd. 

See  same  (?flse  below,  1st  appeai,  75  Conn, 
442.  53  AtL  960;  2d  appeal,  77  Conn.  219* 
58  Atl,  703;  3d  appeal,  77  Conn.  B67,  60 
AtL  051. 

The  facts  are  stated  in  the  opinion, 

Messrs.  George  D.  Watrous  and  Talcott  K. 
Russell  argued  the  cause  and  filed  a  brief 
for  plaintiff  in  error: 

Amendments  must  not  defeat  or  substan- 
tially impair  the  object  of  the  p"antj  or  any 
rights  which  have  vested  under  it. 

Inland  Fiaheries  v,  Holyoke  Water  Power 
Cb.  104  Mass.  446,  6  Am,  Rep.  247. 

A  clause  in  tbe  charter  of  the  corporation, 
allowing  repeal  or  alteratioOp  must  not  be 
interpreted  as  giving  the  legislature  power 
to  take  the  property  of  the  roilroad  without 
compensation,  and  without  due  process  of 
law.  It  does  not  remove  such  property 
from  the  protection  of  the  law. 

Lake  Shore  A;  M.  S.  R.  Co.  v.  Smith,  173 
U.  S.  684,  43  L.  ed.  858,  19  Sup.  Ct.  Rep 
50o;  People  V,  O'Brien,  111  N.  Y,  1,  2  L.R.A. 
255,  7  Am.  St.  Rep.  684,  18  N.  E,  692;  Stat« 
V.  Hann,  61  Kam  Htt,  47  L.E,A.  36ft,  59  Pac. 
340. 

IMessrs.  Leonard  M.  Daggett  and  E.  P. 
Arvine  ar^piod  the  cause  and  filed  a  brief 
for  defendant  in  error: 

The  special  act  of  IR96,  even  though  it  be 
rftj^arded  as  imposing  a  new  burden,  is  con* 
aiitution&l. 
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Stanislaus  County  v.  San  Joaquin  &  K. 
River  Canal  &  Irrig.  Co.  192  U.  S.  201.  48 
L.  ed.  406,  24  Sup.  Ct.  Rep.  241 ;  Sioux  City 
Street  R.  Co.  v.  Sioux  City,  138  U.  S.  98, 
34  L.  ed.  898,  11  Sup.  Ct.  Rep.  226;  New 
York  &  N.  E.  R.  Co.  v.  Bristol,  151  U.  8. 
667.  38  L.  ed.  272,  14  Sup.  Ct.  Rep.  437; 
Spring  Valley  Waterworks  v.  Schottler,  110 
U.  S.  347,  28  L.  ed.  173,  4  Sup.  a.  Rep.  48; 
Pennsylvania  College  Cases  (Jefferson  Col- 
lege ▼.  Washington  &  J.  College)  13  WalL 
190,  20  L.  ed.  550;  Tomlinson  ▼.  Jessup, 
16  Wall.  454,  21  L.  ed.  204;  1  Morawetz,  Priv. 
Corp.  §§  1093-1114. 

Mr.  Justice  McEenna  delivered  the  opin- 
ion of  the  court: 

This  case  involves  the  validity  of  an  as- 
sessment of  $36,879,  against  plaintiff  in  er- 
ror, for  the  cost  of  paving  between  its 
tracks  and  for  1  foot  on  eacn  side  thereof. 
Plaintiff  in  error  operates  a  double  track 
electric  railway  through  West  Chapel  street 
in  New  Haven. 

In  pursuance  of  certain  laws  of  the  state 
the  court  of  common  council,  through  a  con- 
^S82]  tractor,  caused  the  street  to  be  *  paved  with 
sheet  asphalt.  The  work  was  begun  in 
June,  1897,  and  completed  in  October  or 
November  of  the  same  year.  The  city  paid 
for  the  work,  and,  as  provided  by  the  stat- 
utes, assessed  against  plaintiff  in  error  its 
proportion  of  the  cost;  to  wit,  $36,879.  On 
appeal  to  the  superior  court  for  New  Haven 
county,  that  court  reduced  the  assessment 
to  $5,823,  and  entered  judgment  against 
plaintiff  in  error  for  that  sum. 

The  learned  judge  of  the  superior  court 
expressed  the  contentions  of  the  parties  and 
his  conchisions  as   follows: 

"It   is  contended   by  the  defendant  that 
the  assessment  against  the  plaintiff  is  legal 
and  valid  under  the  act  of  1895.     Charter 
of  New  Haven,  page  80. 
•  "It  is  contended  by  the  plaintiff  that  the 

■ct  of  1895  is  repealed  by  the  act  of  1899, 
Special  Laws  of  1899,  p.  181;  and  if  it 
is  not  repealed,  the  act  of  1895  is  uncon- 
stitutional and  void. 

"Inasmuch  as  I  hold  and  rule  that  the  act 
of  1805  is  repealed  by  the  act  of  1899,  it 
is  unnecessary  to  pass  upon  the  constitu- 
tionality of  the  former.  The  intention  and 
effect  of  the  latter  act  is  to  repeal  the  for- 
mer. The  last  act  covers  the  whole  subject- 
matter  of  assessments  for  benefits  and  dam- 
ages arising  from  paved  streets,  and  pro- 
vides expressly  for  the  assessments  of  bene- 
fits and  damages  for  pavements  already  con- 
structed in  West  Chapel  street. 

"This  conclusion  entitles  the  plaintiff  to 
relief  from  the  assessment  as  laid  by  the 
amendment  to  the  report  of  the  bureau  of 
compensation;  and  it  is  therefore  ordered 
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that  the  assessment  be  reduced,  to  the  n 
of  $5,823,  as  recommended  by  the  bora 
of  compensation." 

-  And  the  judgment  of  the  superior  ooa 
recited: 

'The  asphalt  pavement  in  said  street 
not  a  direct  benefit  to  the  plaintiff  or  i 
property,  but,  on  the  other  hand,  is  a  d 
rect  damage  to  the  plaintiff  and  its  pnpi 
ty,  inasmuch  as  it  largely  increases  the  e 
pense  of  repairing  the  roadway  between  tl 
rails,  and  of  general  repairs  to  the  tnd 
ties,  and  structure  of  the  railroad.  Tk 
only  benefit  to  the  railroad  ia  raeh  u  *ii 
suits  from  the  general  improvement  to  tk 
locality  by  reason  of  such  pavemoit  tod 
ing  to  increase  the  population  and  trsAe  i 
that  section  of  the  city.  Such  benefit  dm 
not  exceed  the  amount  of  $5,823." 

Upon  the  appeal  of  the  city  the  judgmetf 
was  reversed  by  the  supreme  court  of  cf 
rors.  75  Conn.  442,  53  AtL  900.  On  the  n 
turn  of  the  case  to  the  superior  eonrt  tbil 
court  rendered  judgment  dismissing  the  ap 
plication  of  plaintiff  in  error,  and  eoafm 
ing  and  establishing  the  assessment  d 
$36,879.  The  judgment  was  revened  hg 
the  supreme  court  of  errors  and  the  me  it 
manded  to  the  superior  court,  with  dfaw 
tions  to  deduct  from  the  assessment  th 
cost  of  repair.  In  accordance  with  thii  dl 
recti  on  the  superior  court  deducted  tnm  th 
assessment  the  sum  of  $3,590.85,  and  cot 
firmed  the  assessment  less  such  dednctiai 
This  judgment  was  aflOrmed  by  the  sapRM 
court  of  errors. 

The  statutes  under  which  the  street  «■ 
paved  and  the  assessment  against  pUi 
tiff  in  error  was  made  may  be  summaiiiii 
as  follows;  Section  9  of  the  charter  i 
plaintiff  in  error  authorized  the  eomaH 
council  of  the  city  to  establish  such  Ttg^ 
tions  in  regard  to  the  railway  as  might  b 
required  for  "paving  .  .  .  in  and  sha| 
the  street,"  and  the  company  was  rscpin 
to  conform  to  the  grades  then  eiistiagt 
thereafter  established.  And  it  was  pii 
vided  that  the  company  alioald  *kcep  thi 
portion  of  the  streets  and  aTcniMi  m 
which  their  road  or  way  shall  he  laid  do«i 
with  a  space  of  2  feet  on  each  aide  of  tl 
track  or  way,  hi  good  and  tullleleiit  nptl 
without  expense  to  the  city  or  towi  < 
New  Haven,  or  the  own«n  of  land  ndjok 
ing  said  track  or  way." 

It  was  provided  (i  IS)  that  thi  Mt  fll^ 
be  altered,  amended,  or  rapeaM  at  ^ 
pleasure  of  the  general  aMomhty. 

The  diarter  was  amended  July  %  Ui 
and  the  oompany  waa  authoriaed  _l»jg 
down  its  tracks  and  nm  ita  ears  tkm^ 
Chapel  street,  subject  to  the  prohiUtloM  o 
the  9th  section  of  ita  original  Waiter. 
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rafe»er»1  law  was  passed  appliea- 
I  railways,  *hy  g  Q  of  which  it  was 
1  thAt  every  irtreet  railway  was  re- 
;o  keep   fto  mnt^h  of  the  atre^  or 

M  i»  included  within  its  tracks, 
p«jee  of  ^  feet  on  the  outer  side  of 
sr  rails,  in  repair,  to  the  satisfae- 
ihm  authc^ritipa  of  the  city,  town, 
igh  which  was  botind  hj  law  to 
I  madk  street  or  highway*  More  e%- 
materifii   however,   was  not  to  he 

than  th&t  u»ed  on  the  other  parts 
treet,  eneept,  however*  for  a  space 
>t  on  each  side  of  each  rail,  unless 
expensive  kind  of  material  waa  re- 
n  the  order  pennittlng  the  ori^nal 

of  such  railway.  If  the  railway 
'  did  not  make  snch  repair s  after 
L  iras  provided  that  the  city  might 
id  recover  the  expense  thereof  from 
pany.  And  it  was  provided  that 
should  be  deemed  an  amendment  to 
:t«Ts   of  aU  existing  railway  com* 

rl,  1895,  an  act  was  parsed  anthor- 
tmpowenng  the  court  of  common 
af  the  city  to  lisue  bonds  for  the 
tlon  of  permanent  pavements,  and 
^  that  all  pavements  laid  hy  au* 
i>f  the  act  should  be  laid  upon  the 
^the  street,  and  the  city  was  em- 
jto  eoUect  the  cost  thereof  from 
in  of  abiitting  land.  The  act  con- 
he  following  provisiona  as   to  rail- 

tl  itreeta  occupied  by  the  track,  or 
of  any  tailway  company  or  com- 
said  com  pan  y  or  companies  shall 
sed  and  shall  ecverally  pay  to  the 

cost  of  paving  and  repaving  the 
rth,  «nd  9  feet  wide  for  each  and 
le  of  track  of  such  railway  or  rail- 
jw  eiusting,  or  that  may  hereafter 
bi  any  street  of  said  city." 
xpplement  to  this  act,  passed  in 
1S0T,  it  waa  provided  that,  in  es- 
l  the  coat  of  each  square  yard  to 
fled,  the  entire  cost  of  laying  the 
t  and  the  agreement  to  keep  the 
t  m  repair  for  a  period  not  ex- 
fifteen  years  should  be  considered, 
t  paasedi  April  28,  1809,  provided 
jwesament  *npon  the  *^grand  list" 
on  the  dollar  for  the  paving  of 
to  be  expended  only  for  the  original 
tion  of  pavements.  There  was  a 
1  for  the  laying  of  benefits  and 
,  and  a  specification  of  limits  of 
asment,  varying  with  the  kind  of 

used  for  paving.  Assessment  of 
and  damaf:fes  for  the  pavement  on 
itreett  and  on  West  Chapel  street 
[uired  to  be  laid  in  accordance  with 
ision  of  the  act.    Anyone  aggrieved 


by  the  asaesstnpnt  was  given  the  right  uf 
appeal  to  the  superior  court*  The  act  wa» 
declared  to  be  an  amendment  to* the  chartef 
of  th^  city,  and  acts  inconsistent  therewith 
were  repealed.  The  liability  of  street  rail- 
way companies  under  the  general  laws  waa 
preserved. 

The  statutes  and  the  assessments  mada 
under  them  are  attacked  by  plaintiff  in  er- 
ror as  repugnant  to  the  contract  clause  of 
the  Constitution  of  the  United  States  and 
the  14th  Amendment. 

1,  The  contention  that  the  assesameal 
was  unconatitutioTialj  even  though  the  act 
of  tS95  is  constitutional,  wae  commented  on 
by  the  supreme  court  of  errors  on  the  M<^ 
ond  appeal  as  follows: 

''Other  claims  new  to  the  ease  are  madef 
to  the  general  effect  that,  as  the  street  had 
been  paved  twenty  three  years  before,  and 
the  plaintiff  had  been  assessed  a  portion  of 
the  c^08t  thereof^  and  especially  as  the  city 
had  not  shown  the  need  of  the  new  pave- 
ment as  a  means  of  repair,  an  uncongtitu- 
tional  use  of  the  act  would  result  if  tht 
present  charge  against  the  plaintiff  was  en- 
forced. These  claims  have  no  foundation, 
either  in  the  application  or  pleadings,  and 
therefore  have  no  standing  in  the  case. 
We  do  not  hesitate  to  say,  however,  with- 
out discussion^  that  in  view  of  the  plead- 
ings, which  did  not  put  the  defendant  to 
the  proof  of  the  necessity  of  the  new  work 
as  a  means  of  repair  and  proper  mainte* 
nance  of  the  street,  the  facta  indicated 
could  not  be  held  sufficient  to  accorapli^ih 
the  results  claimed  for  them,**  [77  Conn. 
224.  58  Atl.  705.] 

Plaintiff  in  error  eontests  this  conclusion 
of  the  court,  and  *in8iBt8  that  the  Glaims[36tt) 
were  made  on  the  first  appeal  of  the  case, 
and  were  overlooked  by  the  court.  It  la 
questionable  whether  we  may  dispute  tha 
ruling  of  the  supreme  court  of  errors  as 
to  what  the  record  in  the  case  before  it 
showed.  But,  granting  we  have  such  poweTg 
the  record  does  not  justify  the  assertion 
of  plaintiff  in  error,  A  bill  of  exceptions  r 
was  tendered  by  plaintiff  in  error  to  tha 
superior  court  of  certain  claims  and  re- 
quests for  rulings  made  by  plaintifT  in  er- 
ror, so  that  the  questions  arising  thereon 
could  he  considered  by  the  supreme  court 
of  errors  in  connection  with  those  by  the 
appeal  of  the  city,  and  one  of  the  claims 
waa  "that  the  repavement,  if  required  at 
all,  could  only  be  required  when  it  was 
found  to  be  a  satisfactory,  or  the  most 
satisfactory,  method  of  repair,  which  did 
not  appear  in  this  case." 

The  bill  of  exceptions  stated  also  that 
the  court  did  not  mle  upon  the  requests^ 
because  it  was  of  opinion  that  the  act  of 
1B95,  so  far  as  it  affecti  the  pavement  In 

239 


380-388 


SuPBEicE  Court  of  the  Unitid  Stat 


Ocr.  iu 


question,  was  repealed  by  the  act  of  1899, 
"and  therefore  decided  against  said  re- 
quests." The  court  allowed  the  bill  of  ex- 
ceptions, and  expressed  the  reason  as  fol- 
lows: "Being  of  the  opinion  that  some, 
at  least,  of  the  questions  arising  upon  the 
above  bill  of  exceptions  will  arise  again  if 
a  new  trial  of  this  cause  should  be  had, 
the  above  bill  of  exceptions  is  hereby  al- 
lowed, and  ordered  to  be  made  a  part  of 
the  record.** 

But  this  does  not  militate  with  the  rul- 
ing of  the  supreme  court  of  errors,  nor  in- 
dicate that  the  court  did  not  consider  the 
claims  and  requests  of  plaintiff  in  error. 
The  ruling  was  based  upon  the  application 
or  pleadings,  and  it  is  not  contended  that 
the  court's  view  of  the  application  or  plead- 
ings was  erroneous.  Indeed,  on  the  return 
of  the  case  to  the  superior  court  an  appli- 
cation was  made  by  plaintiff  in  error  for 
leave  to  amend  its  application  by  adding 
six  paragraphs,  setting  out  the  grounds  in- 
dicated above  and  other  grounds  why  the 
assessment  was  an  unconstitutional  exer- 
cise of  the  authority  'in  terms  conferred 
by  the  act  of  1895.  The  motion  was  de- 
nied on  the  ground  (1)  that  the  court  had 
]no  power  to  'allow  the  amendment,  and  (2) 
that  the  amendment  ought  not,  as  a  mat- 
ter of  discretion,  to  he  allowed.  The  rul- 
ing was  affirmed  by  the  supreme  court  of 
errors.  Justifying  its  ruling,  the  court  de- 
nied that  it  thereby  enforced  a  stringent 
rule  of  pleading,  but  said  it  enforced  only 
the  familiar  one  which  confined  the  evidence 
to  the  matters  pleaded,  and  that  it  was 
the  duty  of  plaintiff  in  error  to  have  made 
its  application  full  enough  to  cover  all  the 
claims  desired  to  be  made. 

(2)  It  will  be  obseri-ed  that  the  superior 
court  ruled  that  the  act  of  1895  was  re- 
pealed by  the  act  of  1809,  and  that  the  lat- 
ter act  covered  the  whole  subject-matter  of 
assessment  for  benefits  and  damages  ac- 
cruing from  paved  streets,  and  provided  ex- 
pressly for  the  assessments  of  benefits  and 
damages  for  pavements  which  had  been  con- 
structed on  West  Chapel  street.  The  su- 
preme eourt  of  errors  reversed  the  ruling 
and  sustained  the  contention  of  the  city 
that  the  assessment  should  be  made  under 
the  act  of  1895.  The  court  said:  "This 
difference  of  view  explains  the  situation  dis- 
closed by  the  case.  The  city  bases  its 
claim  to  the  larger  sum  assessed  by  it  upon 
the  rule  of  recovery  laid  down  in  the  act  of 
1895:  the  railway  company  ckums  to  limit 
its  liability  at  least  to  the  smaller  sum  as- 
sessed by  the  court,  upon  the  strength  of 
the  rule  of  assessment  prescribed  in  the  act 
of  1899.  as  interpreted  by  the  court  and  ac- 
cepted by  the  company."  And  after  the 
construction  and  discussion  of  the  provi- 
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sion  of  the  two  acts  the  court  said:  Tki 
situation  is,  we  think,  susceptible  of  a  8i» 
pie  explanation.  The  act  of  1890  n  to 
be  taken  in  its  natural  meaning.  Its  pro- 
visions relating  to  assessments  were  intnd- 
ed  to  deal  only  with  assessments  of  brM- 
fits  and  damages  in  favor  of  or  sgiimt 
owners  of  land  whose  land  adjoint  tki 
street  in  which  the  pavement  is  laid,  bj 
reason  of  some  benefit  or  damage  nenrci 
affecting  its  Tmlne.  The  railway  etnpa* 
nies  were  not  meuit  to  be  and  are  not  to 
be  regarded  as  within  their  scope.  St 
change  in  the  burden  already  upon  ikm 
for  the  completed  work  was  intended  to  b 
effected.*'  [75  Conn.  446,  450,  53  AtL  « 
963.1 

So,  deciding  between  the  atatntci,  thi 
court  adjudged  that  *the  act  of  18M 
constitutional,  on  the  ground  that  it  m 
a  proper  exercise  of  the  police  power  of  thi 
state,  and  on  the  ground  that  the  aet  m 
an  exertion  of  the  power  rescned  by  tki 
state  of  altering,  amending,  or  repealinf  thi 
charter  of  the  railway  company.  If  eitkr 
ground  is  tenable  the  judgment  muit  to 
affirmed.  We  will  place  our  decirion  fli 
the  second  ground,  as  being  of  more  k«l 
character,  and  because  the  exercise  of  tto 
power  expressed  only  comes  under  oar  it- 
view  in  its  excesses. 

We  accept  the  decision  of  the  luprnM 
court  of  errors,  that  the  statutes  were  it- 
tended  as  an  exercise  of  the  power  of 
amendment  reserved  by  the  state,  althomi 
plaintiff  in  error  contends  that  roeh  wH 
not  their  intention.  The  court  treated  tto 
question  involved  as  primarily  one  on  itot- 
utory  construction,  and  "best  approacM* 
to  use  the  language  of  the  court,  "^j  M 
examination  of  the  statutory  aitnatiMib' 
and  upon  that  examination  pronaaad 
its  conclusion  that  "the  act  of  ISRS  wti  li 
effect  an  amendment  of  the  plaintlfPi  cka^ 
ter,*'  citing  Bulkley  r.  New  York  ft  N.  & 
R.  Co.  27  Conn.  479;  New  York  ft  K.  & 
R.  Co.  T.  Waterbury,  60  Conn.  1,  22  iH 
43!).  Was  such  an  amendment  in  enM 
of  the  power  of  the  state?  The 
upon  the  power  of  amendment  of 
of  corporations  has  been  defined  bf  tUi 
court  several  times.  It  to  said  fai  obi  cHi 
that  such  power  may  be  exercieed  to 
any  alteration  or  amendment  in  a 
granted  that  will  not  defeat  or  rabittfliii' 
1y  impair  the  object  of  the  gnat  or  Mf 
rights  which  have  Teeted  UBdcr  It,  «M 
the  legislature  may  deem  neeenarj  to  ttaw 
cither  the  object  of  the  grant  or  any  ttttf 
public  right  not  expressly  granted  awtj.^ 
the  charter.  Holyoke  Wat«r-FlDW«  Ok  « 
Lyman,  1«  WalL  622,  21  L.  ed.  14iL  H 
another  case  it  was  said  tliat  the  "tMK^ 
tions  must  be  leaaonable;    thej   wu^  ^ 
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■de'fi  good  f&lth^  and  b^  consistent  with 
ki  nopt  uid  object  of  the  in:t  of  ineorpo- 
itbs.  Slicer  oppreseiati  and  wrong  c«niTOt 
I  mflicie^  under  tbe  guise  of  ftmendnient 
'  iiumbn.**  Shields  r.  Ohio,  05  U,  S. 
H,  21  L.  cd*  369 »  Later  cases  have  re* 
Btfld  Vbmt.  definitions.  "Sinking  fund 
Mil,  9t  H.  B.  720,  25  L.  ed.  502;  Greeo- 
wk!  f.  Union  Freight  R.  Co.  105  U.  S. 
I;  16  L  «d-  901 ;  Close  ▼.  Glenwood  Cem- 
Mf,  m  U;  S.  47B,  27  L.  ed.  412,  2  Sup. 
t  Sep-  DOT-  In  the  Smking  Fund  Cases,  it 
e  «ild  that  whatever  re^latlotia  of  a 
Mporition  could  have  been  Inserted  in  its 
iidm  esii  be  added  by  amendment.  All 
kiemi  are  reirlewed  and  their  prindplea 
Imtd  in  Stanislaus  Cbunt  j  v.  San  Joaquin 
t  Eiver  Canal  &  Irrig.  Co.  W2  U,  S.  201, 
fL  «i.  400,  24  Sup.  Ct,  R^p,  241,  and 
Iter  rites  tixcd  hy  the  board  of  super- 
Idh  of  the  <^Dimt^  of  Stanislaus  under  a 
t  of  the  state  sustained  though  the  in- 
ta«ol  the  company  was  reduced  from  1^ 
r«ot  per  month  to  6  per  cent  per  annum, 
ht  the  light  of  these  oases  let  us  exam* 

•  irhat  the  statute  of  Connect ieui  reqaire 
pliiiitifl  in  error.     By  its  original  ehar- 

(!t^^)  plaintiff  in  error  was  required  to 
^  the  street  between  its  tracks,  with  a 
yx  of  2  fe«t  on  each  side  of  the  tracks, 
good  and  suflfieient  repair.  In  the  amend* 
at  of  the  charter  in  1364  this  obligation 
i  ftftainedt  and  also  in  the  public  acta 

Vm,  In  the  act  of  1805  the  duty  of 
pinf  and  repaying  was  impcised  on  all 
Iway  companies.  We  shall  assume,  for 
■  purpose  of  our  discuss  ion »  that  the  diity 

repair  did  not  include  the  duty  to  pave 
d  fFpAVe,  aithougb  much  can  be  said  and 
iea  can  be  cited  against  the  assumption, 
«s  the  change  and  increase  of  burden  up- 

the  plaintiff  in  error  come  within  the 
aitalioos  upon  the  reserved  power  of  the 
itef  Has  it  no  proper  relation  to  the 
jeeU  of  the  grant  to  the  company  or  any 

t&e  public  rights  of  the  state?  Can  it 
i  i«ld  to  be  exerpised  in  mere  oppression 
id  wrong  T  All  of  these  questions  must  be 
inmed  in  the  negative.  The  company 
to  given  the  right  to  occupy  the  streets. 

•  exercised  this  right  first  with  a  single 
1^  and  afterwanis  with  a  double  track. 
c!ar«  granting  this  right  the  state  cer- 
isal|  could  have,  and  reasonably  could 
i»i,  put  upon  the  company  tke  duty  of 
ifiaf  as  well  as  of  repairing.  Such  re- 
lanoient  would  have  been  consistent  with 
hi  object  of  the  grant.  It  is  yet  consist- 
It  with  the  ob^ct  of  the  grant.  It  is  not 
■foasi  in  sheer  oppression  and  wrong,  and 
h  good  faith  of  the  *st&te  cannot  be  ques- 
vti^.    It  m  impo&ed  in  the  exercise  of  one 

•  tie  public  rights  of  the  state, — the  estab- 
■Su&eGt,  maintenance,  and  care  of  Its  Mgh- 
i03  V.  S.  U.  S.,  Book  61. 


ways.    The  esetent  of  this  right  is  illuBtmtcd 
by  West  Chicago  Street   R.  Co.   \\  Illinois, 
201  U.  S.  50«,  50  L.  ed.  84S,  20  Sup.  Ct.  Rep. 
51&I  and  eases  cited. 
Judgment  affirmed. 


CHATTANOOGA      FOUNDRY      &      PIPES 
WORKS  and  Soutb  Pittsburg  Pipe  Com- 
pany«  Plffs.  in  Err*» 
?. 
CITY  OF  ATLANTA, 

(See  S.  C,  Reporter's  ed.  ^90-399.1 

Monopolies— antitrust  act— action  for  three- 
fold damages. 

1.  The  action  for  threefold  damages  for 
injury  to  "business  or  property"  authorized 
by  the  antitrust  act  of  July  2,  1890  (20  Stat, 
at  L.  209,  chap.  647 1  U.  S.  Oomp,  Stat.  1901, 
p,  3202),  §  7;  in  cascB  of  violations  of  that 
act,  may  be  maintained  by  a  Georgia  munic- 
ipal  corporation  against  the  foreign  corpo- 
rate members  of  a  combination  forbidden  by 
that  act>  where  the  municipality  was  led,  by 
reason  of  the  illegal  eombination,  to  pur- 
chase from  an  Alabama  corporation  at  aa 
ejccessive  price  the  iron  pipe  oeeded  for  tta 
waterworks  ay  stem. 

Limitation    of    actions — ^threefold    damages 
under  antitrmst  act. 

2.  The  limitation  of  flve  years  pre- 
ai^ribed  by  V.  S.  Rev.  Stat.  §  1047,  U,  8. 
Comp.  Stat.  1901,  p.  727,  for  any  "suit  or 
prosecution  for  any  penalty  or  forfeiture, 
pecuniary  or  otherwise,  accruing  under  the 
laws  of  the  United  States'/'  doc*^  not  apply 
to  the  action  for  threefold  damagca  for  in- 
jury to  "bijsiness  or  property j**  authorized 
by  the  antitrust  art  of  July  2,  1800,  §  7, 
in  cases  of  violations  of  that  act. 

Limitation    of    actions — threefold    damagea 
under  antitnist  act. 

3.  The  ten  years  limitation  prescribed 
by  Tenn.  Code,  g  2770,  for  "all  other  cases 
not  expressly  provided  for,"  rather  than  the 


Note.— On  illegal  trusts  under  modem 
antitrust  acts-Hiee  note  to  Whit  well  v.  Con^ 
tinental  Tobacco  Co,  04  L.R.A,  689. 

On  contracts  in  restraint  of  trade^^^see 
noteft  to  Leslie  v.  Lorillard,  1  L.R.A.  45fJ; 
People  V.  North  River  Sugar  Ref.  Co.  2  L. 
R.A.  33^  Bowman  v.  Pbiliipsi,  3  L.R.A.  032; 
Richardson  v.  Buhl,  0  L.R.A.  457 ;  People 
ex  rel.  Pcabody  v.  Chicago  Gas  Trust  Co.  B 
L.R.A.  500;  National  Benefit  Co.  v.  Union 
Hospital  Co.  11  L.R.A.  437;  Western  Wood- 
en Ware  Asao.  v,  Starkey,  11  L,R.A.  503; 
Love  joy  v.  Michels,  13  L.R.A.  770;  People 
¥.  North  River  8ugar  Ref.  Co.  0  LILA.  38 j 
Oregon  Steam  Nav,  Co,  v,  Winsor,  22  L.  ed, 
U.  8.  315;  Fowle  v.  Park,  33  L.  ed.  U.  S. 
67;  United  States  v.  Trans -Missouri  Freight 
Asso.  41  L.  ed.  U.  S.  1008;  Chica^go,  M.  & 
St.  P.  R.  Co.  V.  Wabash,  St.  L.  &  P.  R,  CJo. 
9  C,  C.  A.  666 ;  and  Cravens  v,  Carter-Crume 
Co.  34  C.  a  A.  486. 
16  241 


Supreme  Coubt  of  the  Unitid  States. 


Oct.  TEn, 


one  year  limitation  prescribed  by  §  2772 
for  "statute  penalties,"  or  the  three  years 
limitation  prescribed  by  §  2773  for  injuries 
to  personal  or  real  property,  governs  an  ac- 
tion for  threefold  damages  for  injury  to 
"business  or  property"  brought  under  the 
antitrust  ^ct  of  July  2,  1890,  §  7,  in  which 
the  right  of  recovery  is  based  on  the  ex- 
cessive price  for  iron  water  pipe  which  a 
municipality  was  led  to  pay  by  reason  of 
an  illegal  arrangement  between  the  mem- 
bers of  a  trust  or  combination  formed  in 
violation  of  that  act. 

[No.  94.] 

Argued  November  9  and  12,  1906.    Decided 
December  3,  1906. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit  to 
review  a  judgment  which  affirmed  a  judg- 
ment of  the  Circuit  Court  for  the  Eastern 
District  of  Tennessee,  in  favor  of  plaintiff, 
in  an  action  to  recover  threefold  damages 
for  injury  to  business  or  property,  sustained 
by  reason  of  a  violation  of  the  antitrust 
act.  ■  AfTlrmed. 

The  'facts  are  stated  in  the  opinion. 

Mr.  Frank  Spnrlock  argued  the  cause,  and, 
with  Mr.  Foster  V.  Brown,  filed  a  brief  for 
plaintiffs  in  error: 

The  declaration  failed  to  state  a  cause  of 
action  under  §  7  of  the  antitrust  act. 

Brown  v.  Jacobs*  Pharmacy  Co.  115  Ga. 
429,  57  L.R.A.  547,  90  Am.  St.  Rep.  120,  41 
S.  E.  553:  Boutwell  v.  Marr,  71  Vt.  1,  43 
L.R.A.  803.  76  Am.  St.  Rep.  746,  42  Atl. 
607;  Dorcmiis  v.  Ilennessy,  176  111.  608,  43 
L.R.A.  707,  68  Am.  St.  Rep.  203,  52  N.  E. 
924,  54  N.  E.  524;  Mofjul  S.  S.  Co.  v.  M'CJreg- 
or,  L.  R.  15  Q.  B.  Div.  476.  L.  R.  21  Q.  B. 
Div.  514.  L.  R.  23  Q.  B.  Div.  59S;  Addyston 
Pipe  &  Steel  Co.  v.  United  States,  175  U. 
S.  211,  247.  44  L.  ed.  136,  149,  20  Sup.  a. 
Rep.  96:  W.  W.  Montague  &  Co.  v.  Lowry, 
193  U.  S.  38.  48  L.  ed.  608,  24  Sup.  a.  Rep. 
307:  Gibbs  v.  McNeeley,  60  L.R.A.  152,  55 
C.  C.  A.  70,  118  Fed.  127;  Whitwell  v.  Con- 
tinental Tobacco  Co.  64  L.R.A.  689,  60  C.  C. 
A.  290,  125  Fed.  454. 

Defendant  in  error  contracted  with  the 
Anniston  Company  for  the  purchase  of  pipe 
at  an  agreed  price,  fixed  in  the  contract. 
This  agreement  was  le^ral  and  binding  upon 
the  defendant  in  error  under  the  laws  of 
Georgia,  where  it  was  made  and  to  be  per- 
formed, notwithstanding  the  fact  that  the 
selling  company  was  a  party  to  a  contract 
in  restraint  of  trade,  which  was  illegal  un- 
der the  laws  of  the  United  States. 

National  Distilling  Co.  v.  Cream  City  Im- 
porting Co.  86  Wis.  352.  39  Am.  St.  Rep. 
902,  50  N.  W.  864:  Conn.)lly  v.  Union  Sewer 
Pipe  Co.  184  U.  S.  540,  46  L.  ed.  679,  22 
Sup.  a.  Rep.  431. 
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An  action  for  three-fold  damages  nnte 
the  act  of  Congress  will  only  lie  where  tWn 
has  been  an  actual,  direct  injury  iaflicM 
by  something  done  in  violation  of  the  ad 
(Minnesota  v.  Northern  Securities  Co.  IM 
U.  S.  48,  70,  48  L.  ed.  870,  880,  24  Sop.  a 
Rep.  598),  and  this  injury  must  have  bm 
done  to  the  person  suing,  in  his  bnsineii  d 
interstate  commerce,  or  in  his  property  wUi 
the  subject  of  interstate  commerce. 

The  action  of  defendant  in  error  is  1 
as  for  a  statute  penalty  under  the  i 
of  the  Tennessee  Code  limiting  the  time  for 
commencing  such  actions  to  one  year. 

Young  V.  Donaldson,  2  Heisk.  55;  liv- 
chants'  Bank  v.  Bliss,  35  N.  Y.  412;  Stofai 
V.  Stickney,  96  N.  Y.  326;  Beadle  t.  Kimi 
City,  Ft.  S.  &  M.  R.  Co.  48  Kan.  379,  S 
Pac.  696,  51  Kan.  252,  32  Pae.  910;  AiUni 
Sav.  Bank  v.  Bailey,  66  N.  H.  334,  21  itL 
221 ;  Baker  Wire  Co.  v.  Chicago  ft  N.  W.  I. 
Co.  106  Iowa,  239,  76  N.  W.  665;  AtchiM, 
T.  &  S.  F.  R.  Co.  V.  Tanner,  19  Colo.  6fl^ 
36  Pac.  541 ;  State  Sav.  Bank  v.  Johuoi, 
18  Mont.  440,  33  L.R.A.  552,  56  Am.  8L 
Rep.  591,  45  Pac.  662;  Ratican  v.  TermiMl 
R.  Asso.  114  Fed.  666;  Davis  v.  Hflli,  HI 
Fed.  678,  58  C.  C.  A.  123,  121  Fed:  70S;  M- 
terson  v.  Wade,  53  C.  C.  A.  1,  115  Fed.  779; 
Goodridge  v.  Union  P.  R.  Co.  35  Fed.  Si 
Barry  v.  Edmunds,  116  U.  8.  550.  565,  21 L 
ed.  729,  734,  6  Sup.  Ct.  Rep.  501 ;  MiwoBl 
P.  R.  Co.  V.  Humes,  115  U.  S.  522.  SI  L 
ed.  466  6  Sup.  a.  Rep.  110;  irmnespoBi 
A  St.  L.  R.  Co.  V.  Beckwith,  129  U.  S.  Si 
32  L.  ed.  588.  9  Sup.  Ct.  Rep.  207;  Gnlf.C 
&  '^.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  II 
L.  ed.  666,  17  Sup.  Ct.  Rep.  255;  AtcUM 
T.  &  S.  F.  R.  Co.  V.  Matthews.  174  U.  &•• 
43  L.  ed.  909,  19  Sup.  Ct.  Rep.  009;  lUiBife 
C.  R.  Co.  V.  Crider,  91  Tenn.  490,  19  8.  W 
618. 

If  not  barred  as  a  statute  penalty  is  m 
year,  the  action  is  within  I  2747  of  tb 
Tennessee  Code  of  1858,  providing  thit  al 
wrongs  and  injuries  to  the  property  tt 
person  in  which  money  only  is  demanded  • 
damages  may  be  redressed  by  an  aetioa  i 
the  facts  of  the  case,  and  I  2773.  proridii 
that  actions  for  injuries  to  personal  or  itf 
property  and  actions  for  the  detentioi  ■ 
nmversion  of  personal  property  (shall  I 
commenced)  within  three  years  from  tt 
accruing  of  the  cause  of  action. 

The  following  cases  will  illustratt  fl 
character  of  injuries  which,  before  the  sdo| 
tion  of  the  Code  of  1858,  would  support  I 
action  on  the  case: 

The  value  of  a  chattel  fraudulently  f^ 
for  in  counterfeit  bank  notes:  Law  ^ 
Hogan,  5  Yerg.  200.  Loss  in  the  valw  i 
an  article  bought  on  fraudulent  lepicsiMi 
tions:  a  debt  lost.  wher«  the  credit  vi 
given  on  false  and  deceitful  repreaeatatifl 
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pKFtj  was  solvent  and  worthj  of 
llison   r,   Tyson,   S   Humph.    4^9; 

Hkn«ock,  3  Sneed,  434;  C  win t her 
Ig,  S  Hemd,  198.  Generally  the 
w  whicb  redresn  was  sought  in  ae* 
ike  ease  involired  nc»  injury  to  anjr 
'  ».rttclet  err  things,  but  the  depre- 

Tft]u6  of  some  right  or  eat&te  hy 
iUcep  deceit,  or  other  misconduct 
I  daaoftgieA  wi^  the  kgs.1  eompcn- 

!»  the  Code,  the  oourt*  of  TeaneB- 
f$fiOgti\t^d  tLS  actionable  the  n^me 
nJMxvss  by  trespass  or  wrong- 
.  Doiigbtjt  2  Tenn,  5S4 ;  Louiaville, 
h.  V.  Guthri^i  10  Lpa,  432;  Eana&ey 
I,  3  Lea,  2i>2;  Rhea  v.  Hooper,  5 
J.  M.  James  Co.  v.  Continentftl 
k,  105  fenn.  1,  61  L  R.A.  255,  80 
Lep.  857.  5S  S,  W.  261. 
er  •  statute  createi  ft  rigbt,  but 
ui  to  the  remedy,  the  party  en* 
tll«  right  may  resort  to  any  oom^ 
let  ion  which  will  afford  him  ade^ 
L  appropriate  means  of  redress. 
?lder  w.  Kansas,  83  Mo.  488;  Tap- 
rbei,  2  Alien,  24;  Addison,  Torts, 
Hon  ▼.  Ackley,  8  Ciiah.  97 ;  Bteama 
iC  A  St.  L,  R.  Co.  46  Me,  114;  Pol- 
lliey,  20  Wall.  520.  527,  22  L.  ed. 
Hjghtower  v,  Fitzpatrickp  42  AI&. 


that  foHow,  an  action  on  the 
hetd  to  be  the  proper  remedy: 

V.  Howard,  7  R.  I.  100,  where  the 
lited  was  the  building  of  a  bou^e 
to  spe<:ifications  in  fire  timits  de- 
ilatule.  The  damage  sued  for  by 
raa  the  increased  danger  from  fire 
I  joining  building,  increase  of  in- 
tte9,  and  decrease  in  rental  value. 
.  T.  Haskell,  50  Me.  86,  where  a 
tlowed  the  recovery  of  double  the 

building  defendant's  part  of  a 
fence. 

.  North  field,  13  Pick.  09,  23  Am. 
where  the  recovery  authorized  was 
e  damage  caused  by  a  defect  in  a 

.n  ▼.  Bedell,  22  N.  H.  238,  and  Rus- 
)inftYille  &  N.  R,  Co.  03  Va.  325, 
JO,  in  both  of  which  cases  the  dia- 
T&a  stated  between  iuits  on  stat- 
penaltlea  of  forfeiture,  where  the 
aA  by  &n  action  in  debt,  and  ttuits 
^s  consequent  on  a  prohibited  act  ^ 
te  is  the  proper  remedy, 
ar  distinction  is  made  in  Mount  v. 
?8  ni.  246,  construing  a  statute 
le  owner  liable  in  damapes  for  al- 
ee^ to  run  at  large  while  affected 
tagious  disease.  Case  was  held 
proper  remedy,  and  the  action  waa 


within  the  statute  of  limitations  applicable 
to   actioTjH   OB    the    case. 

hoyn  V.  Smith,  17  Wend,  88,  for  treble 
damagfls  for  using  falae  weights. 

The  decision  of  the  court  of  appeals  is  op- 
posed to  principles  which  have  been  long 
settletl  by  this  court, 

Heatty  v.  Burnes,  8  Crancb,  &8,  108,  3  U 
od.  600/503;  M'Cluny  v.  Stlltnmn,  3  Pet.  270, 
7  L.  ed.  676. 

Actions  for  liabilities  arising  out  of  duties 
impieed  or  acts  prohibited  by  statutes  have 
been  held  to  be  within  the  limitation  im- 
posed on  all  similar  actions. 

Metro  poll  tjin  R.  Co.  v.  District  of  Colum- 
bia, 132  U.  S.  1,  13,  33  L.  ed.  231,  236,  10 
Sup.  Ct.  Rep.  19;  Carrol  v.  Green,  02  U.  S. 
509,  23  L.  ed.  738;  Campbell  v.  Haverhill,  156 
U.  S.  610,  39  L.  ed.  £80,  15  Sup.  Ct.  Rep, 
217. 

The  liabilities  created  by  the  statutes  an* 
thoriatng  the  organization  of  national  banks, 
or  f^r  the  infringement  of  patent  rights, 
or  rtghta  founded  on  other  acts  of  C^jngresa, 
have  never  been  treated  as  specialties,  even 
though  sometimes  clearly  iq  the  nature  of 
debt. 

McDonald  v.  Thompson,  184  U.  S.  72, 
46  L.  ed.  437.  22  Sup,  Ct.  Rep.  207;  Cockrill 
v.  Butler,  78  Fed.  680, 

Messrs.  Geerge  Westmoreland  and  Church- 
ill P.  Goree  argued  the  cause,  and,  with 
Mci^srs.  Linton  A.  r>ean  and  J.  L.  Fou^t,  filed 
a  brief  for  defendant  in  error: 

If  it  be  true  th&t  plaintilTa  cause  of  ae- 
tion  was  for  the  recovery  of  a  statutory 
penalty,  inasmuch  as  it  was  created  by  an 
act  of  Congress,  therefore  the  statute  of 
limitations  of  the  state  of  Tennessee  with 
reference  to  statutory  penalties  would  not 
apply,  but  U,  S.  Rev.  Stat.  |  1047,  U.  3. 
Comp.  Stat.  1001,  p.  727,  would  apply, 

Raymond  v.  United  States,  14  Blatehf.  51, 
Fed.  Cas.  No.  11,596;  Campbell  v.  Haverhill, 
155  U.  S.  a  10-6 14,  39  L.  ed.  280,  281,  15 
Sup,  Ct.  Rep.  217;  Brady  v.  Daly,  175  U. 
S.   148,  44  L.  ed.   100,  20  Snp.  Ct.  Rep.   62. 

But  the  circuit  court  and  the  circuit  court 
of  appeals  both  held  that  plaintifTs  suit  was 
not  a  penal  action, 

Atlanta  v.  Chattanooga  Foundry  &.  Pipe* 
works  Co.  64  L.R.A.  721,  81  C.  C.  A.  387, 
127  Fed.  28. 

The  statute  of  limitations  of  three  years 
has  no  application  to  this  action. 

Kirkman  v.  Philips,  7  Heisk.  222;  State 
use  of  Henning  v,  Keller,  11  Lea,  401;  Glenn 
V.  Moore,  11  Leu,  256;  Blocker  v.  BoawelU 
109  Ga.  230,  34  S.  E.  289:  Ba*sett  v.  Bassett, 
20  III.  App.  543. 

We  cite  the  following  cases  on  liability 
created  by  statAite,  and  the  statute  of  Um- 
itiition  applicable  thereto; 

Uoie  T,  Morris,  10  Ga.   182;   Atwood  v. 

243 


395-397 


SUPBXlfK   OOUBT  or   TKI   UNITED   SfAinL 


Oct.  Tbk 


Rhode  Island  Agri.  Bank,  1  R.  I.  376;  Van 
Hook  V.  Whitlock,  2  Edw.  Ch.  304;  Shackel- 
ford V.  Staton,  117  N.  C.  73,  23  S.  E.  101; 
Seymour  v.  Pittsburg,  C.  &  St.  L.  R.  Co. 
44*Ohio  St.  12,  4  N.  E.  236. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  an  action  by  the  city  of  Atlanta 
(Georgia)  against  two  Tennessee  corpora- 
tions, members  of  the  trust  or  combination 
held  unlawful  in  Addyston  Pipe  &  Steel  Ck). 
▼.  United  States,  175  U.  S.  211,  44  L.  ed.  136, 
20  Sup.  Ct.  Rep.  96.  The  object  of  the  suit 
is  to  recover  threefold  damages  for  alleged 
injury  to  the  city  in  its  business  or  property, 
under  §  7  of  the  act  of  July  2,  1890,  chap. 
647  (26  Stat,  at  L.  209,  U.  S.  Comp.  Stat. 
1901,  p.  3202).  The  alleged  injury  is  that 
the  city,  being  engaged  in  conducting  a 
system  of  waterworks,  and  wishing  to  buy 
iron  water  pipe,  was  led,  by  reason  of  the 
illegal  arrangements  between  the  members 
of  the  trust,  to  purchase  the  pipe  from  the 
Anniston  Pipe  A  Foundry  Company,  an  Ala- 
bama corporation,  at  a  price  much  above 
what  was  reasonable  or  the  pipe  was  worth. 
The  purchase  was  made  after  a  simulated 
[S96] 'competition,  at  a  price  fixed  by  the  trust, 
and  embracing  a  bonus  to  be  divided  among 
the  members.  The  plaintiffs  in  error  de- 
murred to  the  declaration,  and  pleaded  not 
guilty,  and  that  the  action  accrued  more 
than  one  year  and  more  than  three  years 
before  the  suit  was  brought,  relying  upon 
§§  2772  and  2773  of  the  Code  of  Tennessee, 
the  eastern  district  of  Tennessee  being  the 
district  in  which,  the  suit  was  brought. 
The  demurrer  to  the  declaration  was  over- 
ruled and  the  plaintiff  had  a  verdict  and 
judgment  in  the  circuit  court.  The  verdict 
was  for  the  diflFerence  between  the  price  paid 
and  the  market  or  fair  price  that  the  city 
would  have  had  to  pay  under  natural  con- 
ditions had  the  combination  been  out  of  the 
way,  together  with  an  attorney's  fee.  The 
judgment  trebled  the  damages.  It  was  af- 
firmed by  the  circuit  court  of  appeals,  the 
plaintiffs  in  error  having  saved  their  rights 
at  every  stage.  The  discussions  of  the  law 
took  place  before  the  jury  trial  was  reached. 
They  will  be  found  in  64  LJ^.A.  721,  61  C. 
C.  A.  387,  127  Fed.  23,  and  101  Fed.  900. 
For  our  purposes  it  seems  unnecessary  to 
state  the  case  at  greater  length. 

The  facts  gave  rise  to  a  cause  of  action 
under  the  act  of  Congress.  The  city  was  a 
person  within  the  meaning  of  §  7  by  the 
express  provision  of  §  8.  It  was  injured  in 
its  property,  at  least,  if  not  in  its  business 
of  furnishing  water,  by  being  led  to  pay 
more  than  the  worth  of  the  pipe.  A  person 
whose  property  is  diminished  by  a  payment 
of  money  wrongfully  induced  is  injured  in 
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his  property.  The  transaction  which  did  fSk 
wrong  was  a  transaction  between  partici  h 
different  states,  if  that  be  noMtteriaL  Tk 
fact  that  the  defendants  and  others  \M 
combined  with  the  seller  led  to  the  excewfi 
charge,  which  the  seller  made  in  the  iiit» 
est  of  the  trust  by  arrangement  with  ib 
members,  and  which  the  buyer  was  iDdood 
to  pay  by  the  semblance  of  competitioi, 
als«  arranged  by  the  members  of  the  tout 
One  object  of  the  combination  was  to  pre- 
vent other  producers  than  the  Anniston  PSpi 
A  Foundry  Company,  the  seller,  from  cob- 
peting  in  sales  to  the  plaintiff.  There  en 
be  no  doubt  that  Congress  .had  power  to 
give  an  *action  for  damages  to  an  individoi] 
who  suffers  by  breach  of  the  law.  W.  W. 
Montague  &  Co.  v.  Lowry,  193  U.  S.  38. 41 
L.  ed.  608,  24  Sup.  Ct.  Rep.  307.  The  dia- 
age  complained  of  must  almost  or  qnite  il- 
ways  be  damage  in  property,  that  is.  ia  thi 
money  of  the  plaintiff,  which  is  owned  with- 
in some  particular  state.  In  other  wordi^ 
if  Congress  had  power  to  make  the  aeto 
which  led  to  the  damage  iUegal,  it  eooU 
authorize  a  recovery  for  the  danufs.  •^ 
though  the  latter  was  suffered  wholly  with- 
in the  boundaries  of  one  state.  Finsllj.thi 
fact  that  the  sale  was  not  so  connected  is  tti 
terms  with  the  unlawful  combinatioii  si  to 
be  unlawful  (Connolly  ▼.  Union  Sewer  PSpi 
Co.  184  U.  S.  540,  46*L.  ed.  679,  22  Snp.  a 
Rep.  431)  in  no  way  contradicts  the  ptiffoif 
tion  that  the  motives  and  inducements  to 
make  it  were  so  affected  by  the  combiu 
as  to  constitute  a  wrong.  In 
where  the  result  complained  of  as  i 
from  a  tort  is  a  contract,  the  contract  ^ 
lawful,  and  the  tort  goes  only  to  the  motim 
which  led  to  its  being  made,  ma  when  ft  h 
induced  by  duress  or  fraud. 

The  limitation  of  five  years  in  Rev.  Stii 
§1047,  U.  S.  Comp.  SUt.  1901,  p.  727,  toii| 
"suit  or  prosecution  for  any  penalty  ' 
forfeiture,  pecuniary  or  otherwise,  auiiiil 
under  the  laws  of  the  United  States,"  doa 
not  apply.  The  construction  of  the  phiHi 
"suit  for  a  penalty,"  and  the  naaoas  f* 
that  construction,  have  been  stated  io  f4) 
by  this  court  that  it  is  not  neomary  to  it 
peat  them.  Indeed,  the  propoutioB  kiHQ|) 
is  disputed  here.  Huntington  t.  AttrlD,  M 
U.  S.  657,  668,  36  L.  ed.  112S,  1128,  U  Siff 
a.  Rep.  224;  Brady  t.  Daly,  175  U.  &  M 
155,  156,  44  L.  ed.  100,  112,  US,  20  8^l  Q 
Rep.  62. 

Thus  we  come  to  the  main  quettion  of  Ih 
case,  namely,  which  limitation  nnder  tb 
laws  of  Tennessee  is  applicable,  the  aittl 
being  left  to  the  local  law  by  the  iQenNC 
the  statutes  of  the  United  Stateo.  B« 
SUt.  i  721,  U.  8.  Comp.  SUt.  1801,  f  181 
CampbeU  v.  Haverhill,  166  U.  &  610,  » 1 
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15  Sup.  Ct  R«p.  217.  Tlie  materiAl 
m  of  the  Tenncafiee  C^de  are  as  fol- 
Bjr  artide  276@  (Sh&nnaii,  4463}  all 
ionji  are  to  be  csommenced  wjthm  the 
prescribed,  with  immaterial  excop- 
Bj  article  2772  (Shannon,  446^*) 
,  mmoijg  otbera,  for  "statute  penal- 
thin  one  year  after  e&u^e  of  action 
."  By  2773  •  (Shannon,  4470) "actions 
Ifi€s8  to  pergonal  or  real  property; 
for  the  detention  or  conversion  of 
I  property,  within  three  years  froni 
tuin^  of  the  cause  of  action."  By 
bannon,4473)  certain  actions  enumer- 
lui  all  other  eases  not  expressly  pro- 
Ir,  within  ten  years  after  the  cause 
A  accrued."  The  circuit  court  of  ap- 
2d  that  the  csf^e  did  not  faU  within 

2773,  but  only  within  2776,  and 
«    was    not    barred.     Although   the 

is  appealed  from,  as  this  question 

the  construction  of  local  law,  we 
but  attribute  weight  to  the  opinion 
adge  who  rendered  the  judgment,  in 

his  experience  upon  the  supreme 
f  Tennessee.  And  although  doubta 
bed  bj  the  argument,  we  have  come 
I  with  his  interpretation  in  the  main. 
i   the   article    touching  actions    for 

penalties,     not  wi  that  anding    aome 

for  distinguishing  it  from  Rev. 
,  1047,  whieh  were  pointed  out^  so 
HabiJitj  under  the  laws  of  the 
is  concerned  we  mnet  adhere 
soaitruction  of  it  which  we  already 
lopted.  The  chief  argument  relied 
that  this  suit  is  for  injury  to  ppraon- 
rty,  and  so  within  article  2773.  It 
i$ed  upon  us  that  formerly  the  limi- 
addressed  themselves  to  forms  of 
that  actions  upon  the  case,  such  as 
did  have  been,  were  barred  in  three 
DUowing  Stat.  21  ,lac.  1.  chap.  2L  g 
hat  when  a  change  was  necesisitated 
doing  away  with  the  old  forms  of 
it  is  not  to  be  supposed  that  the 
iras  intended  to  affect  the  substance, 

than  the  mode  of  stating  the  time 
Of  oouree^  it  was  argued  also  that 
5  an  injury  to  property,  within  the 
fining  of  the  words.  But  we  are 
:,  on  the  whole,  and  in  view  of  its 
lition  with  detention  and  conversion, 
i  phrase  has  a  narrower  intent.     It 

that  it  has  a  somewhat  broader 
Ian  was  intimated  below,  and  that 
roDga  are  within  it  besides  physical 

to  tangible  property.  But  there  ia 
iently  clear  di^-^tinetion  between  in- 
>  property  *and  *'injured  in  his  buai- 
property,"  the  latter  being  the  Ian- 
f  the  act  of  Congress.  A  man  is  in- 
i  his  property  when  his  property  is 


diminished.  He  would  not  be  said  to  have 
sufTered  an  injury  to  his  property  unless  the 
harm  fell  upon  some  object  more  definite 
and  less  ideal  than  his  total  wealth.  A 
trademark,  or  a  trade  name^  or  a  title,  i^ 
property,  and  is  regarded  aa  an  object 
capable  of  injury  in  various  ways*  But 
when  &  man  is  made  poorer  by  an  extrava- 
gant bill  we  do  not  regard  his  wealth  as  m 
unity,  or  the  tort,  if  there  ie  one,  as  directed 
against  that  unity  as  an  object.  We  do  not 
go  behind  the  person  of  the  suJTerer.  We 
say  that  he  has  been  defrauded  or  subjected 
to  duress,  or  whatever  it  may  be,  and  stop 
there.  It  was  urged  that  the  opening  article 
to  which  we  have  referred  expressed  an  in- 
tention to  bar  all  civil  actions^  but  that 
hardly  helps  the  construction  of  any  par* 
ticular  article  following,  since  the  dragnet 
at  the  end,  2776,  catches  all  cases  not  **ex* 
pressly  provided  for."*  On  the  whole  case 
we  agree  with  the  court  below. 
Judgment  aflirmed. 

*rhe  Cif  iiTF  Justice  and  Mr.  Justice  Peck* 
ham  diflsent. 


FRANK  W.  GUY,  W.  T.  Stanworth.  et  aL 

JOHN  A.  DONALD, 

(See  8.  C.  Reporter's  ed.  399-^408.) 

Pilots— liability  for  each  other^s  aegligenct. 
Members  of  a  voluntary,  uninmrpo* 
rated  pilot  association,  which,  under  the 
state  laws,  could  neither  select  nor  dis- 
charge its  members,  nor  control  or  direct 
them  in  the  performance  of  their  duties  as 
licensed  pilots,  whether  technically  partners 
or  not,  are  not  liable  to  the  owners  of  pilot- 
ed vessels  for  the  negligence  of  each  athef 
becauFJt,  instead  of  taking  their  fees  as  they 
earn  them,  such  fees  go  into  a  common  fund, 
and,  after  deducting  expenses,  are  distribut- 
ed to  the  several  members  according  to  the 
number  of  days  they  respectively  were  on 
the  active  list* 

[No,  flOJ 

Argued  November  S,  190fi.    Decided  Decem- 
ber 3,  I90a 

OS  A  CERTIFICATE  from  the  United 
States  Cireuit  Court  of  Appeals  for  th© 
Fourth  Circuit,  presenting  questions  as  to 
the  liability  of  mcinbcrs  of  a  pilot  assoria- 
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NoTE.^As  to  powers  and  liabilities  of 
pilotH — Bee  note  to  Thompson  V.  The  Great 
H*'public,  23  L.  ed.  U.  R  55. 

AsBftciations  as  partnersljips— see  notei 
to  Brown  v.  Stocrkel,  3  L.R^.  430,  and 
McCabe  v.  Goodfellow,   17  L.R.A.  204. 
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tion    for    the    negligence    of    each    other. 
Answered  in  the  negative. 

The  facts  are  stated  in  the  opinion. 

Mr.  D.  Tucker  Brooke  and  R.  C.  Iftarshall 
argued  the  cause  and  filed  a  brief  for  Guy 
et  al.: 

The  question  of  partnership  or  no  part- 
nership is  not  to  be  settled  *by  arbitrary 
tests;  to  attempt  to  do  so  is  mischievous, 
resulting  in  error. 

Beecher  v.  Bush,  45  Mich.  188,  40  Am.  Rep. 
465,  7  N.  W.  785;  Mechem,  Elements  of 
Partn.  §  63,  note,  §  68. 

What,  then,  in  the  absence  of  conclusive 
tests,  is  the  essential  element  of  copartner- 
ship? That  the  parties  are  mutually  prin- 
cipals of  and  agents  for  each  other. 

Beecher  v.  Bush,  supra. 

In  the  case  of  pilot  associations  the  indi- 
Tidual  pilots  are  not,  and  under  our  stat- 
utes cannot  be,  each  the  agent  of  the  other 
members. 

Our  entire  system  of  statutes  on  this  sub- 
ject show  that  the  individual  pilots  are 
quasi-public  officers;  they  derive  their  au- 
thority, not  from  the  association,  but  from 
the  state;  their  service  is  personal,  and  in 
its  performance  they  represent  only  them- 
selves, individually,  with  a  responsibility 
only  to  the  state;  their  right  to  compensa- 
tion is  given  to  them  individually  by  atat 
ute,  as  officers  of  the  state;  their  fees  are 
fixed  by  statute  as  the  fees  of  other  state 
officers  are;  and  there  can  be  no  copartner- 
ship in  state  officers. 

Mechem,  Elements  of  Partn.   §   18. 

These  pilots  are  quasi -public  officers,  or, 
at  least,  invested  with  a  personal  trust; 
this  beinjr  so,  they  cannot  occupy  the  rela- 
tion of  principalfl  for  themselves  and  agents 
for  their  associates  (without  which  a  part- 
nership cannot  exist),  for,  under  the  prin- 
ciples of  the  common  law,  it  is  against  pub- 
lic policy  for  a  copartnership  to  exist  in 
public  offices. 

Jons  V.  Perchard,  2  Esp.  507;  Canfield  v. 
Hard,  6  Conn.  180;  Oaston  v.  Drake,  14  Nev. 
175,  33  Am.  Rep.  5 IS:  Seely  v.  Beck,  42 
Mo.  143;  Bowen  v.  Richardson,  133  Mass. 
293;  Gould  v.  Kendall,  15  Neb.  549,  19  N. 
W.  483;  Warner  v.  Griswold,  8  Wend.  666; 
Wolcott  V.  Gibson,  51  111.  69. 

The  exact  question  here  involved  has  been 
decided  in  our  favor. 

The  City  of  Dundee.  103  Fed.  696,  Affirmed 
in  47  C.  C.  A.  581,  lOS  Fed.  679;  see  also 
Mason  v.  Ervine,  27  Fed.  459. 

Mr.  Robert  M.  Hughes  argued  the  cause 
and  filed  a  brief  for  Donald: 

There  is  such  a  community  of  profits  and 
losses  shown  as  to  constitute  the  Virginia 
Pilot   Association  a  partnership. 

Fleming  v.  Lay,  48  C.  C.  A.  748,  109  Fed 
95"2:  i^rown  v.  Iligginbotham,  5  l^igh,  683, 
246 


27  Am.  Dec.  618;   Keasley  ▼.  Codd,  2  Qkl 

6  P.  408;  Davison  v.  Holden,  66  Conn.  101;  I 
Am.  St.  Rep.  40,  10  Atl.  616;  Megoveni  f. 
Robertson,  116  N.  Y.  61,  6  LJLA.  5S9,  S 
N.  E.  308;  Kaiser  ▼.  Lawrence  Sav.  Biik, 
56  Iowa,  104,  41  Am.  Rep.  86,  8  N.  W.  772; 
Jones  V.  Murphy,  93  Va.  214,  24  S.  £.  82S; 
Robbins  ▼.  Butler,  24  HI.  387;  Boston  k  L 
R.  Co.  V.  Pearson,  128  Mass.  445;  Frott  i; 
Walker,   60   Me   468;    Kramer   t.   Artlm^ 

7  Pa.  165;  Ricker  v.  American  Loan  k  T. 
Co.  140  Mass.  346,  6  N.  E.  284;  Flemi^f. 
Lay,  48  C.  C.  A.  748,  lOt  Fed.  966;  Me^m, 
Elements  of  Partn.  I  43,  p.  31 ;  Jones  f. 
Fell,  6  Fla.  610. 

Even  if  the  pilot  association  if  an  ille^ 
partnership,  this  can  only  be  net  op  M 
among  themselves,  and  is  no  answer  to  i 
suit  against  them  by  a  third  party. 

Brett  v.  Beckwith,  3  Jur.  N.  S.  31 ;  Meelin. 
Elements  of  Partn.  I  20,  p.  16;  Hale  v.  Hdi, 
4  Beav.  369;  United  SUtes  v.  Baxter.  41 
Fed.    350. 

The  members  of  such  a  partnership  an 
liable  for  each  other's  torts  if  in  farthCTUBi 
of  the  objects  of  the  association,  and  if 
the  fruits  of  their  labors  are  received  by  tk 
association. 

Hyriie  v.  Erwin,  23  S.  C.  226.  55  Aa. 
Rep.  15;  Fleming  v.  Lay,  48  C.  C.  A.  7«b 
109  Fed.  952;  Mellors  v.  Shaw,  1  Best  ft  & 
437:  Ashworth  v.  Stanwix,  3  El.  ft  £1.791; 
United  States  v.  Baxter,  supra;  Cobb  v. 
Abbot,  14  Pick.  289;  Strang  v.  Bradner.  114 
U.  S.  555,  29  L.  ed.  248,  6  Sup.  a.  Bff 
1038. 

The  pilots,  if  not  m  partnership,  M 
jointly  liable. 

This  is  well  settled  by  a  number  of  dcd* 
sions,  as  in  case  of  joint  owners  of  iti|> 
coaches. 

Champion  v.  Bostwick,  18  Wend.  175,  A 
Am.  Dec.  376;  Moreton  ▼.  Harden,  4  Ban. 
A  C.  223;  Wisconsin  C.  R.  Co.  v.  Rnw.  I* 
111.  9,  34  Am.  St.  Rep.  40.  31  N.  E.  4li; 
Cobb  V.  Abbot,  supra;  Steel  v.  Letter,!* 
R.  3  C.  P.  Div.  121;  Connolly  T.  Dsvid«ii 
15  Minn.  519,  2  Am.  Rep.  154!  Gil.  428. 


Mr.  Justice  Holmes  delivered  the  < 
of  the  court: 

This  case  comes  before  us  on  a  certiM* 
from  the  circuit  court  of  appeals.  It  it  * 
libel  brought  by  the  owners  of  a  stsss' 
against  the  members  of  the  Virginia  PW 
Association,  and  seeks  to  hold  thca  ^ 
liable  for  the  alle^^cd  negligence  of  Guy.  ^ 
of  their  number.  For  the  proceedings  in  tli 
<listrict  court  see  127  Fed.  228,  135  Fed.  ^ 
The  negligence  occurred  when  Guy  was  •*•" 
ing  Hs  pilot  of  the  steamer  and  led  to  * 
collision,  for  which  the  owners  of  stfSBi' 
uaid  damages  to  the  other  vessel  in  oidirti 
end  a  suit.    The  quesUons  eotificd  an  (H 

t08V.i- 


[tfcrthfr  tfce  ip?m1»eTi  of  'the  ««»oei;;tion  are 
pliicfv  <m  the  facU  set  forth;  (S)  whether, 
n  putoen,  the  J  mre  lidbTe  to  owners  of 
pflfltid  ti^s«1a  for  the  negligence  of  each 
BtJier;  {3>  whether,  if  not  tech n tea  11  j  part- 
ial, Ite?  De?erth«1e»s  are  so  liable, 

Tb«  f«jds  ippear  in  the  third  article  of 
Ht  1ibel«  which  was  eireepted  to^  and  in 
isnwvfi  to  interro^tonea.  They  are  ab  fol- 
bftr  The  defendants  are  a  vohintarj,  un- 
|Morp(«rat#4  aa*ci«natton.  By  their  agree- 
Wihi  tliej  take  turns  in  boardmg  ve^sek  re- 
fiir«d  bf  law  to  take  a  pilot,  and  the  feea^ 
lIMl  eiherwlne  would  be  paid  to  the  piM 
ilil  boarded  the  vesBel^  are  paid,  excf?pt  in 
oiff  fif  naUonal  reaaels  and  disputed  bllla^ 
U IW  aasociatinn  Upon  bills  made  out  by 
itOdfD  into  a  common  ftind,  from  which 
He  liKPclation  pays  the  expenses  of  the 
liuefss,  inrludlng'  office  rent*  At  the  time 
ifthp  iccidetit  the  net  profits  were  divided 
iBMniing  to  the  number  of  days  the  several 
'  upon  the  active  list.  The  congti- 
by4awa  of  the  assodation  are 
„  mad   will  be    referred    to.     Ft    ii 

tel^>  add  here  a  few  wc^rd®  a»  to  the 
ia  law.  By  the  Code  of  IS 87  a  board 
'fi  nmmhmt^nets  is  inBtifeuted  to  examine 
Jtwoui  apply  in  jEj  for  branrhes  as  pflota;  and 
(It  rommbsionera  are  f^lven  "full  authority 
bo  ifttk*  such  nilea  as  they  may  think  neces- 
lify  for  the  proper  government  and  re;ni" 
hitm  ef  pilots  licensed  by  them."  §  1055, 
piTf  are  detsiila  as  to  the  qualifl(-a!(on  and 
^^flntion  of  pilota  and  their  duties,  in- 
Mfn^  a  reqiiiremeni  as  to  boats,  of  the 
pikjt  ""or  the  company  to  which  he  belongs*" 
I  19^.  Acting  aa  pilot  without  authority 
Ii  poaiihed.  |  1963.  Certain  vessels  are  te- 
|qM  to  take  the  fir^t  pilot  that  offers  bis 
iHti»»  or  to  pay  full  pilotage,  §  1P05, 
8«  1 1P76.  The  amount  of  pilotage  is  fixed. 
1  iWin.  A  per^ional  liability  is  imposed  for 
l^  flTnoiint,  and  ft  m  to  be  notici;»d  that  it 
if  1  liability  to  the  individual  pilot  cm^ 
^^  5  1!17S,  The  pilot's  right  to  collect 
fcis  junsimt  is  fortified  by  a  penalty,  g  lf)79. 
^  k>ard  of  commissioners  is  authorized  to 
fc^d?  any  controversy  between  licensed 
piloti  or  t)etween  a  pilot  and  the  master, 
wnipT,  or  consif»7iee  of  a  Teasel,  and  to  enter 
Ijudgment^  *  which,  if  for  mon^y,  may  be  col- 
l«:tid  by  a  sheriff,  etc,  |  1080.  But  a  judg- 
iMQt  of  suspension  against  a  pilot  is  limited 
^  ft&eral  to  between  one  and  twelve 
iwym,  I  lilBl.  And  the  board  cannot  de- 
^  upon  the  liability  of  '*a  pilot"  to  any 
^f  iajured  by  his  negligence,  |  lflS2. 
Riflti  demanding  or  reeeiving  more  or  teas 
«»n  their  lawful  fees  are  subjected  to  a 
Wfeiture.  |  IP85.  And  certain  further 
wlws  trp  pres<*ribed, 
T%  rule*  of  the  board  of  coramiBsiouers 
P^d*  for  the  appointment  by  them  of  a 
^TI.  S. 


supervisory  board  from  th«  pilot  association, 
to  report  to  the  president  of  the  board  of 
commissioners  all  eases  of  inaubordlnation, 
breach  of  rules,  etc,,  or  any  misdemeanor^ 
atioat  or  on  ahore^  on  the  part  of  any  mem* 
ber  of  the  association.  A  pilot  desiring  to 
go  oil  duty  for  ftve  days  or  longer  ia  re- 
quired to  apply  to  the  board  of  com- 
missioners. Bui^pensions,  by  whomaoever 
ordered,  are  to  be  reported  within  twonty^ 
four  hours  to  the  president  of  the  board, 
and  are  to  be  acted  upon  by  the  board.  All 
pilots  are  required  to  lookout  for  tbeir 
turns,  and  each  pilot  is  held  responi^ible  for 
whatever  turn  be  may  bold  upon  the  list, 
officers  being  probildted  from  baviiig  any* 
thing  to  do  with  the  swapping  of  turns.  It 
will  be  seen  that  the  rules  of  the  hoard, 
made  under  the  authority  of  this  statute, 
recognize  the  association ,  as  d^c*^  the  Code* 
more  vaguely,  in  §  1960^  quoted  above,  Tht 
rules  also  recognize  the  substitution  of 
tuma  for  the  free  competition  of  which 
there  are  traces  in  the  Code,  The  rules 
tacitly  assume  that  every  pilot  is  a  member 
of  the  association.  All  punishment  and  sua* 
pension  is  in  the  hands  of  the  board,  except, 
as  may  be  added  here,  that  the  by-laws  of 
the  association  impose  a  flne  of  $10  for  a 
first  violation  of  the  rules  of  the  asi§ocia* 
lion,  of  |20  for  a  second  olTensej  and  provide 
that  a  third  shall  be  reported  to  the  board  of 
pilot  comniissionerii.  Thus  substantially  the 
whole  government  of  the  association  is  in 
the  hands  of  the  board. 

The  questions  certified  very  properly  go 
beyond  the  question  'of  the  existence  of  a[406] 
partnership*  As  long  as  the  matter  to  be 
considered  is  debated  in  artificial  terras 
there  is  a  danger  of  being  led  by  a  technical 
definition  to  apply  a  certain  name,  and  then 
to  deduce  eonsequeneea  which  have  no  re- 
lation  to  the  grounds  on  which  the  name 
was  applied.  The  substance  of  the  case  is 
this:  A  man  who  is  responsible  before  the 
law  ia  alleged  to  have  eo  mm  it  ted  «  tort.  It 
Is  proposed  to  make  other  men  pay  for  it 
who  not  only  have  not  communded  it  or  any 
act  of  which  it  was  the  natural  consequetice, 
but  who  would  have  prevented  tt  jf  they 
could,  and  who  have  done  what  they  could 
to  prevent  it^  so  far  as  the  qualifications  and 
employment  of  the  pilot  were  not  taken  out 
of  their  hands  by  law.  Why  they  should 
have  to  pay  is  the  problem  recurrinfr  through 
tigeney  in  all  tt-s  format  and  whatever  may 
be  thought  of  some  of  the  reasons  that  have 
been  offered  when  the  obligation  has  been 
imposed,  it  is  certain  that  something  more 
and  better  must  be  found  than  that  the  de- 
fendants  divide  the  pay  for  the  work  that 
they  httve  done,  or  that  it  is  a  convenience 
to  the  party  agRTinved  to  diflcover  a  full 
purse  to  wbieb  to  resort* 
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Whether  the  ground  be  policy  or  tra- 
dition, such  a  liability  is  imposed,  as  we  all 
know,  in  many  cases.  When  a  man  is  carry- 
ing on  business  in  his  private  interest  and 
intrusts  a  part  of  the  work  to  another,  the 
world  has  agreed  to  make  him  answer  for 
that  other  as  if  he  had  done  the  work  him- 
self. But  there  is  always  a  limitation.  It 
is  true  that  he  is  not  excused  by  care  in 
selection  or  orders  sufficient  to  secure  right 
conduct,  if  obeyed.  But  when  he  could  not 
select,  could  not  control,  and  could  not  dis- 
charge, the  guilty  man,  he  does  not  answer 
for  his  torts.  As  a  familiar  instance,  the 
servants  of  an  independent  contractor  are 
not  the  servants  of  the  contractee.  The  lia- 
bility of  a  vessel  when  in  the  hands  of  a 
compulsory  pilot  is  not  put  upon  the  ground 
that  the  pilot  is  the  agent  or  servant  of  the 
owners,  and  therefore  does  not  bear  upon 
the  question.  The  China  (The  China  v. 
Walsh)  7  Wall.  53,  19  L.  ed.  67.  Now,  we 
are  not  curious  to  inquire  what  form  of  test 
[407] shall  be  accepted  as  *the  most  profound  for 
the  existence  of  a  partnership  when  consid- 
ering liability  for  debts;  but  it  is  plain  that 
when  we  are  considering  a  liability  for  torts 
under  the  circumstances  supposed  no  stricter 
or  different  criterion  ought  to  be  applied 
than  in  those  cases  where  agency  is  the 
admitted  ground.  The  rule,  however  stated, 
presses  to  the  verge  of  general  principles  of 
liability.  It  must  not  be  pressed  beyond  the 
point  for  which  we  can  find  a  rational  sup- 
port. 

So  far  as  appears,  the  Virginia  Pilot  As- 
sociation had  no  one  of  the  three  powers 
which  we  have  mentioned.  Seemingly  it 
could  neither  select  nor  discharge  its  mem- 
bers, as  certainly  it  could  not  control  or 
direct  them  in  the  performance  of  their 
duties  as  pilots.  To  take  the  last  first,  it  is 
quite  plain  that  the  Virginia  Code  con- 
templates a  bond  of  mutual  personal  lia- 
bility between  the  master  of  a  vessel  and 
the  pilot  on  board.  If  we  imagine  such  a 
pilot  performing  his  duties  within  sig^t  of 
the  assembled  association,  he  still  would  be 
sole  master  of  hi«  course.  If  all  of  his  fel- 
lows passed  a  vote  on  the  spot  that  he 
should  chanpe,  and  shouted  it  through  a 
speaking  trumpet,  he  would  owe  no  duty  to 
obey,  but  would  be  as  free  as  before  to  do 
what  he  thought  best.  Then,  as  to  the 
selection  of  members,  there  is  no  indication 
of  any  in  the  Code,  the  rules  of  the  board, 
or  the  constitution  and  by-laws  of  the  as- 
sociation. Nothing  is  said  about  member- 
ship, and  the  implication  is  plain  that  a 
condition  of  the  association  being  permitted 
by  the  board  to  exist  is  that  every  pilot  be- 
longs to  it.  Probably,  while  it  exists,  a 
pilot  scarcely  would  find  it  possible  to  com- 
pete from  the  outside.  It  is  still  plainer 
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that  the  only  proTision  for  coEpfnli 
which  would  follow  upon  a  pi 
deprived  of  his  license.  Tlie  meeo 
no  power  over  that. 

All  that  there  is  upon  whSek 
joint  liability  is  that  the  pilots, 
taking  their  fees  as  they  emm  tb 
plish  subfltantially  the  same  ren 
glingthem  in  the  first  plmoe,  and 
paying  expenses,  distributing  the 
on  the  active  list  according  to  t 
of  'days  they  respectively  haTS  1 
Apart  from  the  possible  alight 
between  the  proportion  of  days  on 
list  and  days  of  active  senricey  i 
the  same  as  if  each  pilot  kep 
merely  contributing  to  keep  np 
office  from  which  his  bills  might  1 
and  where  a  few  details  of  comm 
could  be  attended  to.  In  the  1 
this  suit  hardly  would  have  be< 
The  distinction  between  it  and 
bar  is  not  great  enough  to  jns' 
ferent  result.  See  The  City  of  '. 
C.  C.  A.  581,  108  Fed.  679,  684 
606.  The  second  and  third  ques 
fied  are  answered  "No." 


UNITED  STATES,  AppI 

V. 

THEODORE    DALCOUR  et    aL, 
John  Forbes,  Deceased,  el 

(See  S.  C.  Reporter's  ed.  40i 

Appeal— from     district    court—: 
land  claim  cases. 

1.  The  appeal  required  by 
June  22,  1860  (12  Stat,  at  L.  81 
188),  §  11,  to  be  Uken  to  th 
Court  of  the  United  SUtes  if  tb 
the  diptrict  court  in  certain  p 
claim  cases  is  against  the  Uni 
is  "otherwise  provided  by  law" 
meaning  of  the  act  of  March  \ 
Stat,  at  L.  828,  chap.  517,  U.  a  ( 
1901,  p.  650),  §  6,  making  the  c 
of  appeals  the  proper  tribunal 
view  of  final  decisions  of  the  dJ 
in  other  than  certain  excepted  ( 
include  those  where  it  is  othen 
ed  by  law. 

Private  land  daimt— nJectUm 
grant 

2.  Judges  of  the  superior  eo 
Florida  were  "public  officers  • 
authority  of  Congress"  within  t 
of  the  proviso  in  the  act  of  Ju 
§  3,  prohibiting  commissionen 
bracing  among  the  Florida  1 
which  ought  to  be  confirmed 
which  has  been  heretofore  i 


Note.— On  direct  appeals  fr 
circuit  or  district  courts  to  the 
pre  me  Court — see  note  to  Qwii 
States,  46  L.  ed.  U.  8.  741. 


Ana  T,  Dai^cocs, 


tfinjjtioii  before  anj  hfmitd  of  coraroUsion' 
If*  Of  other  public  officers  meting  under,  nu- 
Honij  of  Gcnrgre&a,  sTid  re^jerted  aa  b^ing 
innlciilt  or  procured  or  mtintaitied  bj 
NiJulenl  or  improper  mea/is/* 

PtiTiti  tand    daima — rej^tion   of   Spanlab 

1  A  judge  of  tbe  superior  court  of  We^t 
Vlodda,  wrting  urider  the  zict  of  Maj  23, 1S23 
H  9t«t  At  L.  2M,  2S5,  ehap.  70),  §  6,  had 

Ijt-tioti  to  reject  »  FloridA  land  claim 
i  of  ui  unwarranted  alteration  in  ttie 
the  reirifitfo  wiiich  wcnild  save  the 
from  inYalidttY  under  the  treaty  of 
Mruiry  1^,  1819  («"  Stat,  at  L.  258 »,  wRh 
£pik,  although  a  firovjaa  to  tbit  section 
'tkebded  bim  from  taking  eoin^izance  of  anj 
lynsi  annulled  by  the  treaty. 
ftiTfte  Una  claims — ^rejectiou  of  Spaniab 
plat 

4  Florida  land  clftiro^  which  previously 
\hi  b*eft  reject<^d  aa  fraudulent  or  maln- 
itUMd  bf  improper  meai^,  when  the  fraud 
liddnMed  itaelf  to  avoiding  the  treaty  of 
lAroary  22.  1810^  with  Spain,  as  well  as 
«ben  the  fraud  related  to  some  other  fact 
■iti^nal  to  the  vajidtty  of  the  claims  at 
the  time  when  they  were  created,  were  oov- 
Kf^  by  the  proTiso  in  the  act  of  June  22, 
1^^  I  3,  prohibiting  eommi^Bionera  from 
fffikucmg  among  the  claims  which  ought  to 
bt  coTiftrmed  '*aiiy  cluim  which  has  been 
Wftofcire  presented  for  conflririation  before 
in  J  board  of  commission  era  or  other  public 
oftm  acting  under  authority,  of  CongrcRs, 
ndiejected  as  being  fraudulent,  or  procured 
m  iniLiiitained   by   fraudulent   or  improper 


Irititt  land   daims — rejectioo   of   Spauish 

[TtDt 

»^  The  rejection  of  a  Flqrida  land  claim 
ky  &  judge  of  the  superior  eourt  of  West 
Ikuridm,  acting:  under  the  act  of  May  23, 
IGI,  S  ^  because  of  an  unwarranted  altera - 
tiflu  fit  the  date  in  the  registro  which  would 
iiT^  the  grant  from  invalidity  under  the 
trntT  of  February  22,  1819.  ^with  Spain, 
te^  the  case  within  the  proviso  of  the 
i(t  of  June  22,  I860,  §  S,  prohibiting  com- 
tiiisioners  from  embracing  among  the  claims 
^hkh  ought  to  be  confirmed  "any  claim 
itiidi  has  been  heretofore  presented  for 
ImfirQtstion  before  any  board  of  eommla- 
fimen  or  other  public  officers  acting  under 
■ttfcodty  of  Congress,  and  rejected  as  be- 
hf  fraadulent,  or  procured  or  maintaJned 
H  fnoduietti  or  improper  meana.^ 


[Ko,  09.] 

O-tober  30  and   31,   IWMS, 
Deeember  3,  1906. 


Decided 


APPEAL  from  the  DistHet  Court  of  the 
ignited  States  for  the  Southern  I>Tstrict 
ol  FluHda  to  review  a  decree  establishing 
^1^  onder    a    8pa.&ish    land    grant.     Ee^ 

Tikt  facts  are  stated  in  the  opinion, 
^h'citor  General  Eoyt  uid  Mr.  Robert  A. 
<03  V.  8. 


Howard  argued  the  eatise  and  flied  a  brf©f 
for  appellant. 

Mr.  William  A,  Blount  argued  the  causer 
and,  with  Meaara.  William  W.  Dewburat 
and  A.  C.  Blount^  Jr.,  6ied  a  brief  for  ap- 
pellees; 

While  the  act  of  June  22,  1860,  under 
which  this  suit  is  brought,  authorises  an 
appca.1  direct  from  the  district  court,  yet 
it  is  dear  that  since  the  judiciary  act  of 
March  31,  1891,  the  appellate  jurisdiotion  of 
this  eourt  Is  to  be  fouod  oaly  under  the 
provisions  of  that  act. 

The  Paquete  Habana,  175  U.  S-  685.  43 
L.  ed.  323,  20  Sup.  Ct.  Rep.  290;  United 
States  V.  Rider,  163  U.  S,  132,  41  L.  ed- 
lei,  16  Sup,  Ct.  Rep.  983. 

la  order  that  this  court  may  have  juHs- 
dictton  because  the  construction  or  validity 
of  a  treaty  is  in  question,  a  right,  privilege, 
or  immunity  dependent  on  the  treaty  must 
be  so  set  up  or  claimed  as  to  require  the 
eircuit  court  to  pass  on  the  question  of  va- 
lidity or  construction  in  disposing  of  the 
right  aaserted. 

Mtwe  V.  Arlington  Hotel  Co.  16B  U.  S. 
431,  42  L.  ed.  531,  18  Sup.  a.  Rep.  109. 

Even  if  the  grant  in  fact  bad  been  made 
by  Spain  within  the  time  limited  in  the 
treaty,  its  eiScacy  would  not  have  depended 
upon  the  treaty  within  the  rule  mentioned^ 
for  it  would  have  been  protected  without 
the  treaty,  and  could  not  be  sAid  to  be  de^ 
pendent  upon  it- 

Muae  V,  Arlington  Hotel  Co.  168  U.  S.  43«, 
42  L,  ed.  533.  18  Sup.  Ct.  Rep.  109. 

The  treaty  is  not  even  in  the  chain  of  title 
upon  which  the  petitioners  rely,  for  the 
grant  does  not  depend  for  its  eHicacy  upon 
the  treaty,  but  upon  the  act  of  ISGO.  With- 
out either  the  treaty  or  the  act,  the  peti- 
t  ion  era  would  have  had  a  vested,  perfected 
right  by  virtue  of  the  grant  itself,  although 
it  might  have  been  unenforceable  without 
legislation  by  Congress.  Even  if,  however, 
it  bad  been  a  part  of  the  chain  of  title, 
that  would  not  have  been  sufHcient  to  give 
tbe  court  jurisdiction,  unleas  it  directly,  and 
not  incidentally,  involved  the  construetion 
of  tbe  treaty. 

De  Lamar's  Kevada  Gold  Min.  Go,  v.  Nea- 
bitt.  177  U,  S,  523,  44  L.  ed.  872,  20  Sup. 
Ct.  Rep.   715. 

Of  course,  the  mere  assertion  by  the  Unit- 
ed States  of  a  contention  on  its  part  which 
no  one  controverts,  and  which  did  not  enter 
into  the  decree  below,  imn  be  no  foundation 
for  any  jurisdiction  of  this  court,  for  there 
must  be  a  bona  fide  coivtcntion,  tbe  determi- 
nation of  which  was  necessary  in  the  de- 
cision of  the  case.  To  change  a  little  the 
application  of  the  decisions  of  this  court, 
there  must  be  eotor  for  the  assert  ioga,  and 
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the  rigbi   must  be  substantially  drawn  in 
question. 

New  Orleans  Waterworks  Co.  v.  Louisiana, 
185  U.  S.  336,  26  L.  ed.  936,  22  Sup.  a.  Rep. 
691;  Iowa  v.  Rood,  187  U.  S.  92,  47  L.  ed. 
89,  23  Sup.  Ct.  Rep.  49;  Sloan  v.  United 
States,  193  U.  S.  614,  48  L.  ed.  814,  24  Sup. 
Ct.  Rep.  570. 

By  §  6  of  the  act  of  May  23,  1828  (4 
Stat,  at  L.  284,  chap.  70),  under  which  the  su- 
perior court  of  West  Florida  acquired  juris- 
diction of  the  case,  the  niles  of  decision  were 
prescribed,  and  all  claims  were  required  to 
be  received  and  adjudicated  according  to  the 
forms,  rules,  regulations,  conditions,  restric- 
tions, and  limitations  prescribed  to  the  dis- 
trict judge  and  claimants  by  the  act  of 
May  26,  1824  (4  Stat,  at  L.  52,  chap.  173). 
By  §  2  of  this  act  the  court  was  required  to 
determine  the  question  of  the  validity  of 
the  title  according  to  'the  stipulations  of 
any  treaty  and  proceedings  under  the  same." 
United  States  v.  Clarke,  8  Pet.  467,  8  L. 
ed.  1012;  Smith  v.  United  Statesf  10  Pet. 
327,  9  L.  ed.  442;  United  States  v.  Wiggins, 
14  Pet.  350,  10  L.  ed.  489. 

Of  course,  in  proceedings  under  any  partic- 
ular statute,  the  limitations  proscribed  by 
that  statute  must  control. 

Ely  V.  United  States,  171  U.  S.  224,  43  L. 
ed.  1*44,  18  Sup.  Ct.  Rep.  840;  United  States 
V.  Arredondo,  6  Pet.  711,  8  L.  ed.  554. 

The  court  can  neither  chaiipo  nor  modify 
the  act  of  Congress;  and  if  it  attempts  so 
to  do,  its  orders  are  void. 

United  States  v.  Curry,  6  How.  112,  113, 
12  L.  od.  .365,  366. 

The  superior  court  had  jurisdiction  to 
decide  in  the  first  place  whether,  according 
to  the  principles  which  the  political  depart- 
ments of  the  government  had  established, 
this  was  a  grant  which  the  United  States 
had  stipulated  to  recognize.  The  moment 
the  court  found  that  the  grant  fell  within 
the  class  which  Congress  and  the  President 
had  expressly  refused  to  recognize,  that  mo- 
ment its  jurisdiction,  under  the  act  of  1828, 
to  inquire  into  and  decide  upon  the  validity 
of  the  claim,  ceased.  The  United  States 
would  not  have  been  bound  by  its  judgment 
had  it  been  adverse  to  them,  and  hence  cati- 
not  claim  the  benefit  of  a  favorable  judg- 
ment. 

Moore  v.  Albany,  98  N.  Y.  408;  United 
States  V.  Baca,  isi  U.  S.  653,  46  L.  ed.  733, 
22  Sup.  a.  Rep.  .')41. 

By  virtue  of  the  validating  power  of  the 
act  of  1860  a  right  of  enforcement  has  been 
createil  which  was  not  in  existence  in  1830. 
and  therefore  oould  not  have  been  adjudi- 
cated in  that  suit;  such  new  right  would 
Bot  be  barred  by  an  n<l  judical  ion  as  to  the 
fight  previously  vested.  This  is  the  doctrine 
of  the  general  law  of  estoppel. 
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Southern  P.  R.  Co.  v.  United  States,  ill 
U.  S.  49,  42  L.  ed.  377,  18  Sup.  a.  Rep.  18; 
De  Chambrun  v.  Schcrmerhom,  59  Fed.  506; 
24  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  777; 
Norton  y.  Huxley,  13  Gray,  290;  Merriaa 
V.  Whitteroore,  6  Gray,  317;  Cromwell  t. 
Sac  County,  94  U.  S.  351,  24  L.  ed.  195; 
Utter  y.  Franklin,  172  U.  S.  424,  43  L  ei 
501,  19  Sup.  a.  Rep.  183. 

This  is  also  the  doctrine  of  decisioiu  of 
this  court  upon  the  statute  directly  in  point. 

United  States  v.  Lynde,  11  Wall.  632,20 
L.  ed.  230;  Dauterive  v.  United  States,  101 
U.  S.  700,  25  L.  ed.  869;  United  Statei  v. 
Morant,  123  U.  S.  342,  31  L.  ed.  171,  8 
Sup.  Ct.  Rep.  189. 

If,  upon  the  face  of  a  record.  aDytUag 
is  left  to  conjecture  as  to  what  was  neeei* 
sarily  involved  and  decided,  there  is  no  es- 
toppel when  pleaded,  and  nothing  condo- 
sive  in  it  when  offered  as  evidence. 

Russell  v.  Place,  94  U.  S.  610,  24  L  ei 
216;  Fahey  v.  Esterley  Mach.  Go.  3  N.  IX 
223,  44  Am.  St.  Rep.  5S4,  55  N.  W.  581. 

And  one  who  pleads  an  estoppel  by  judg- 
ment which  might  have  proceeded  upon  two 
or  more  facts  must  prove  that  it  was  defided 
on  the  particular  fact  as  to  which  he  teeki 
to  assert  the  estoppel. 

Zoeller  v.  Riley,  100  N.  Y.  107.  53  Abl 
Rep.  157,  2  N.  E.  388;  Lewis  v.  Ocean  Niv. 
&  Pier  Co.  126  N.  Y.  348.  26  X.  E.  W: 
Dygert  v.  Dygert,  4  Ind.  App.  280.  29  X. 
E.  491. 

Mr.  Henry  R.  Hatfield  also  argued  thi 
cause  and  filed  a  brief  for  appellees. 

Mr.  Justice  Holmes  delivered  the  opiiuoi 
of  the  court: 

This  is  a  petition  to  establish  title  by  ■ 
grant  of  about  1,850,000  acres  of  land  ii 
Florida,  brought  in  the  district  court  under 
the  act  of  June  22,  1860,  chap.  188,  |l  H  1^ 
Stat,  at  L.  85.  87),  extended  bv  act  of  .InM 
10,  1872,  chap.  421  (17  Stat,  at  L.  3781.  foi 
three  years  from  the  last  date.  The  peti- 
tioners had  a  decree  in  the  district  coort, 
and  the  United  States  appealed  to  tUl 
eourt  under  the  above  mentioned  I  11. 

As  the  jurisdiction  of  this  court  ii  d^ 
nied,  we  will  dispose  of  that  question  be- 
fore going  further  into  the  facts.  Tke 
ground  of  the  denial  is  that  by  I  6  of  tbt 
act  of  March  3,  1891,  chap.  517*  [26  Stat  it 
L.  828,  U.  S.  Comp.  Stat.  1901,  p.  550],  thi 
circuit  court  of  appeals  shall  exerciie  Vf 
pcllate  jurisdiction  to  review  final  deciwai 
in  the  district  courta,  etc.,  in  all  cases  oCb* 
than  those  provided  for  in  the  preeedi^ 
8ection,  "unless  otherwise  provided  by  !>*• 
There  is  no  doubt  that  this  enactment  «* 
intended  to  supersede  previous  general  pn' 
visions,  and  to  establish  in  what  casct  nk 
to  what  courts  appeals  might  be  taken  fro* 
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the  dj4rfet  «n)rta,    Th«    Pfiqiiete   ITa!>an«, 

mE  s.  en,  <^e,  44  l.  ed.  320, 323, 20  sup. 

Ct.  Bep.  290,    But  the  statute  recotpiixes,  in 
liditm  ti>  tbe  exceptions  which  it  elautner- 
itti.  olfa^ri   •where   it   h   "otherwia«    pfo- 
fiW  Vf  law,"    These  words  must  he  taken 
tordrr  to  exist ir^f?  provjsionsj  and  not  to 
b  afrelj    a    futile    permiiaioii    to    future 
l^btuTQs  to  make  a  change.      They    do 
lot  »Tis  ewetj  exist ir^g  provisian,  of  course, 
w  the  met  would  fail  c^f  its  purpose*     But 
hj  nte  some,    TTx»^re  is  no  case  to  which 
ley  ean  applj  more  ei parly  than  one  In 
'4idi,  by  reason  of  its  ititi?r«idtj  the  United 
lits  baa  m&nife^t^d  its  will  to  submit  to 
)  judgment  not  aa«ctioTjed  by  itn  highest 
mL  Tbe  language  of  §  U  ia  not  the  usual 
snllilcm  to  appeal,  such  as  existed  in  the 
4  0f  Mardi  a,  1351,  chap.  41,  §§  9,  10  (» 
;at.  at  L  632,  633  K  rtfeired  to  in  Gwin  v. 
Bited  State*,  1S4  U-  R  §69,  49  L.  ed-  741, 
'.  Sup.  Ct .  Rep.  526.    See  also  act  of  August 
i,  m%  chap,  lOS,  %  12  UO  Stat,  at  L.  9@). 
» bttfi  the  unusual  form  of  a  poaitive  re- 
**lf  the  decree  be  a^inat  the 
L  BtatcSt  sn  appeal  shall  be  entered  to 
»  S!i|ireme  Court  of  the   United   States." 
Ma  is  1  proTkion  ba^d  on  a  ipeciflc  policy 
fill  ngmrd  to  a  certain  class  of  claims.    It 
I  not  a  matter  of  general  principle,  but  a 
peeitl  trust.    See  aiso  act  of  Ma?  23,  IfiSS, 
b|».  TO,  §  9  (4  Stat,  at  L.  284,  286) ;  May 
8.  ieS4,  elmp.  173,  §  ^  (4  Stat,  at  L.  55). 
I  flimdi  on  the  same  ground  of  peculiar 
■portanee  that  ta  the   foundation   of  the 
EffUi  grant  of  certain  direct  appeals  in  ^ 
of  tlie  act  of  1891.     Therefore,    without 
DQsJdering  whether  the  ease  at  bar  falls 
fitbin    the    other    exceptions,    we    are    of 
pinioa  tlsat  the  jurisdiction  of  thii  court 
kmhj  %  II  of  the  act  of  1860  remaiue  un- 

Tie  petition  was  ilcd  on  March  3,  1875. 
f  the  heirs  of  John  Forbes.  It  alleged  a 
tiflt  to  John  Forbes  by  the  Captain  Gen- 
^  of  Cuba,  on  ,JanuarT  10.  1818;  that  is, 
jpint  made  in  time  to  escape  the  8th  arti- 
t  of  the  treaty  with  Spain,  of  February 
2vl«19  [8  SUt.  at  L.  25fl],  declaring  all 
^  iranta  made  after  January  24,  1818, 
M.  On  the  other  hand,  it  invoked  the 
niler  part  of  the  aairie  article,  by  which  all 
sbU  made  by  the  King  of  Spain  or  by 
1  kwful  authorities,  in  the  territories 
W  to  the  United  States,  before  January 
Iwtre  to  be  confirmed  to  the  same  extent 
I  il  tbe  territories  had  not  been  sold.  On 
Beember  14,  li7i,  an  amendment  was  al- 
••ed,  *by  which  the  grant  was  alleged  to 
*H  been  made  to  John  Forbes  &  Company, 
partDership  consisting  of  Forbes,  James 
DCTirity,  and  John  Tnnerarity.  and  the 
ierarity  heirs  were  joined  as  parties.  Tim 
bta  of  the  United  States,  especially  under 
3  V.  S. 


the  fltntute  of  Itmltations,  were  saved,  and 
one  question  argued  is  whether  this  amend- 
ment could  be  allowed  J  when  the  time  for 
bringing  suit  under  the  act  of  1360  had  ex- 
pired. We  shalt  not  find  it  necessary  to  dis- 
cuss this  question,  and  shall  assume,  for  the 
purposes  of  decision,  that  the  amendment 
properly  was  fillf>wed.  United  Statea  ^. 
Morant,  123  U.  a  335.  343,  31  L.  ed,  ITU  173, 
8  Sup,  Ct.  Rep.  18f).  We  shall  assume  that 
the  proceeding  is  to  establish  the  claim  and 
appropriate  the  land  to  it,  rather  than  to 
determine  in  detail  the  present  holders  of 
the  claim.  See  Butler  v.  Goreley,  146  U.  S, 
309-310,  M  L.  ed.  ORl,  985,  13  Siip.  Ct.  Rep, 
84,  147  Mass,  8,  12,  16  N.  R  734  j  Pam-to-pco 
V.  United  Statea,  187  V.  S.  371,  37&,  380,  it 
L.  ed,  221,  22S,  220,  23  Sup,  Ct.  Rep.  142. 

It  is  unneceasary  to  trace  all  the  vieiesi- 
tudes  of  the  case  or  to  e3t plain  the  delays. 
It  19  enough  for  our  purposea  to  say  that 
the  parties  reached  an  issue  on  May  29,  1903. 
A  murster  wae  appointed  and  testimony  was 
taken.  At  the  hearing  before  him  the 
United  Statea  put  in  the  registro,  or  inBtru- 
raent  of  grant,  which  was  in  fact  the  original 
instrument,  although  the  document  of  title 
under  Spanish  law  is  a  copy  delivered  to  tha 
grantee,  while  the  rejq'istro  is  retained  by  the 
government*  It  appeared  upon  inspection 
that  this  instrument  bad  been  altere^l  in  the 
date  to  January  10,  from  Febniary  20.  1818, 
the  true  date  making  the  grant  void  under 
the  treaty.  Thereupon  the  petitioners  asked 
leave  to  amend  by  adding  an  alle^ntinn  that 
the  grant  was  made  on  February  20,  1818, 
but  had  been  altered  «o  that  it  purported  to 
have  been  made  on  January  10.  Tlie  result 
of  thi«  amendment  was  that^  whereas  the 
ground  of  recovery  previously  had  been  the 
treaty,  now  it  was  that  the  act  of  1^00  had 
given  a  right  to  recover  in  a  case  which  the 
treaty  put  an  end  to  in  so  many  words.  It 
abandoned  the  old  ground,  and  that  no 
longer  could  be  relied  upon  if  the  amend- 
ment was  allowed.  The  amendment,  'al  [423] 
though  filed,  was  not  formally  alhiweri  l>e- 
for^  the  hearing,  and  after  the  hearing  the 
Ignited  States  filed  a  Suggestion  that  it  had 
been  treated  as  allowed,  and  that  nn  order 
should  be  made  nunc  pro  tunr  that  the 
amendment  had  been  allowed.  Thnteupon 
the  order  suggested  was  made,  and  an  ad- 
dithmal  answer  was  filed,  setting  up  the 
treaty  and  the  limitation  in  the  statutes. 
W*^  do  not  perceive  that  the  United  fit  ales, 
by  its  course,  lost  its  right  tq  maintain  that 
the  11  mend m en t  set  up  a  new  cau.He  of  action, 
which  was  bar  rod  by  the  limitation  fixed  by 
the  statutes  on  the  mattfT.  and  it  urges 
that  defense.  Union  ]\  R.  Co.  v.  Wyler,  IBg 
U.  S.  285,  298,  39  L.  ed.  983,  901,  15  Sup,  Ct 
Rep.  877. 
It  has  been  decided  that  ^  decree  upon  ■ 
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bill  to  have  a  patent  declared  void  as  forfeit- 
ed under  an  act  of  Congress  was  a  bar  to  m 
subsequent  bill  for  the  same  purpose  upon 
the  different  ground  that  the  land  was  ex- 
cepted from  the  grant  as  an  Indian  reser- 
yation.  United  States  ▼.  California  &  O. 
Land  Co.  192  U.  S.  355,  48  L.  ed.  476,  24  Sup. 
Ct.  Rep.  266.  In  that  case  it  was  intimated 
that  in  general  a  judgment  is  a  bar  to  m 
second  attempt  to  reach  the  same  result  bj 
a  different  medium  ooncludendi.  But  while 
such  a  decision  might  be  persuasive  on  the 
question  whether  the  cause  of  action  is  the 
same  or  different  for  the  purposes  of 
amendment,  it  has  been  decided  that  an 
amendment  could  not  be  allowed  in  a  Mis- 
souri district,  changing  the  ground  of  re- 
covorv  from  the  common  law  to  the  com- 
mon law  as  modified  by  a  Kansas  statute, 
which  did  away  with  the  defense  that  the 
negligence  complained  of  was  that  of  a  fel- 
low servant,  in  actions  against  railroads. 
Union  P.  R.  Co.  v.  Wyler,  158  U.  S.  285,  39 
L.  ed.  983,  15  Sup.  Ct.  Rep.  877.  In  the 
present  case  the  change  is  a  change  in  the 
allegations  of  fact,  and  was  most  material, 
because  it  necessarily  was  followed  by  a 
direct  facing  about  with  regard  to  the  law. 
We  shall  not  dispose  of  the  case  on  this 
ground,  but  we  think  it  proper  to  say  that 
the  difficulties  in  the  way  of  upholding  this 
amendment  under  the  last-mentioned  de- 
cision have  not  been  removed  from  our 
minds. 

The  fundamental  questions  in  the  case  are 
whether  the  petitioners  are  within  the  act 
J4«4]of  1860.  and,  if  they  are,  whether  'they  are 
not  met  by  an  exception  to  which  we  diort- 
ly  shall  refer.  The  former  we  shall  not  de- 
cide. The  statute  by  §  1  gave  a  petition  to 
any  persons  "who  claim  any  lands  lying 
within  the  states  of  Florida,  Louisiana,  or 
Missouri,  by  virtue  of  grant  .  .  .  ema- 
nating from  any  foreign  government,  bear- 
ing date  prior  to  the  cession  to  the  United 
States  of  the  territory  out  of  which  said 
states  were  formed,  or  during  the  period 
when  any  such  government  claimed  sov- 
ereignty or  had  the  actual  possession  of  the 
district  or  territory  in  which  the  lands  so 
claimed  are  situated."  And  somewhat 
similar  language  is  used  in  S  11>  allowing 
a  proceeding  in  the  district  court.  There, 
however,  the  words  apply  only  in  oa8«  of  a 
complete  grant  or  concession  and  separation 
from  the  mass  of  the  public  domain  prior 
to  the  cession  to  the  United  States,  ''or 
where  such  title  was  created  and  perfected 
during  the  period  while  the  foreign  govern- 
ments from  which  it  emanated  claimed 
sovereignty  over,  or  had  the  actual  pos- 
session of.  such  territory." 

The  petitioners  rely  upon  the  words  of 
the  act  and  upon  United  States  t.  Morant, 
252 


123  U.  S.  335,  31  L.  ed.  171,  8  Sup.  a  BcfL 
189.  That  case  involved  lands  in  noridi, 
lying,  like  the  present,  east  of  the  riw 
Perdido,  of  which  the  grant  waa  made  befon 
January  24,  1818,  bat  the  aiinrey  wu  Ml 
completed  until  afterwards.  The  eoat 
while  intimating  that  raeh  a  grant  vil 
might  have  been  held  to  be  saved  by  tb 
treaty,  pointed  out  that  the  treatj  wii  mI 
signed  until  Febmarj  22, 1819,  or  ptrmrfins 
taken  until  July,  1822,  and  held  that  III 
case  was  within  the  act. 

On  the  other  hand,  there  miut  be,  sad  I 
has  been  intimated  that  there  are,  mm 
limits  to  the  generality  of  the  words  of  tki 
statute.  Certain  large  grants  were  o- 
pressly  excepted  from  reoognition  by  tk 
King  of  Spain  on  his  ratification  of  Oi 
treaty.  The  act  was  not  intended  to  brim 
them  to  life.  There  is  a  strong  arguistit 
that  it  no  more  was  intended  to  vaHdtte  il 
other  grants  expressly  annulled,  but  ntkr 
that  what  was  aimed  at  was  tlie  BO-esM 
disputed  territory  lying  west  of  the  rifV 
Perdido,  of  which  a  short  and  dear  aeeortk 
*is  to  be  found  in  United  SUtea  v.  Ijndi,ll[i 
Wall.  632,  20  L.  ed.  280.  In  the  light  of  flat 
history  and  in  view  of  the  alteniatift 
ground  of  decision  kept  open  in  ViM 
States  V.  Morant,  if  there  are  no  oUiff  pt 
sible  distinctions  between  that  esse  nl 
this,  we  also  shall  leave  it  open  whether  tti 
intimation  in  that  case  is  right,  or  whikhtf 
the  same  justice  was  more  accurate  wh«  to 
said,  even  with  regard  to  granta  of  hai  k 
the  disputed  territory,  that  the  intentfoi  «( 
the  act  was  to  validate  them,  Snbjs^  e( 
course,  to  the  express  exceptions  of  tti 
treaty  of  1819  and  the  supplementary  i 
.ration  of  the  King  of  Spidn  finally  i 
thereto."  United  SUtes  v.  Lynde,  11  Wd 
632,  646,  647,  20  L.  ed.  230,  234,  8S8.  8n 
McMicken  v.  United  States,  07  U.  &  IN, 
208.  200,  24  L.  ed.  947,  048,  010;  UtfUi 
States  V.  Clamorgan,  101  U.  8.  822,  8SS,  IH^ 
26  L.  ed.  836  (<Wrhich  passed  hj  the  Udri- 
ana  purchase,"  in  25  L.  ed.  836). 

However  it  may  be  as  to  the  ^netttai 
upon  which  we  have  touched,  we  an  rf 
opinion  that  this  case  "oomea  wHUa  the 
purview  of  the  8d  section  of  thia  act".(rf 
1860)  in  the  words  of  f  11,  In  wUA  eval 
the  petition  la  not  allowed  to  be  aalfr 
tained.  The  3d  section  proiides  for  8 
division  of  the  elalma  Into  three 
numbers  one  and  two  eontainlag 
which  ovght  te  he  confirmed,  nomlNr  tlM 
containing  thoee  which  ought  to  be  l^ 
jected,  "Trovided,  that  In  no  caaa  ehall  Hi 
commissionerB  embrace  In  said  elsMSS  aan^ 
her  one  and  nwnbmr  iw  apy  dalm  whUI 
has  been  heretofore  presented  for  ouaflf— 
tioB  before  any  board  of  commlsaJoaeta,  m 
other  publk  offleera  acting  vader  euthoctl 
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«f  GoDfTP^*  and  reje<^ed  as  b^tug^  fraudu- 

L^t,  or  profTiirpd  or  maintained  by  fraiidu 

[tat  or  improper  nieafis,"    We  are  of  opinio d 

'  fcJUE  thia  prtiTOo  excludea    the    petition  era* 

L§Bir  ikt  maaona  which  w«  prcR^^s^d  to  atute, 

r  BffoTv  thi!  ftet  of  1S60  was  passed,  an  act 

[jpf  «*y  3a,  1828,  cbap.  70,  |  0  (4  Stat,  at  L. 

LtN>  il5),   authorized    the   presentation    of 

recn&in  Imtd  rlaims  in  Florida  to  a  judge 

*f  iht  liiiperior  court  of  West  Florida,  sub- 

i  fed  in  the  restrict  ions  of  the  aet  of  May 

1  H  Jm.  diap.  173  (4  Stat,  at  L.  52),    This 

UgBwas  presented  by  the  Inneraritys  lor 

HBil^^^  >^^  tbe  Forbes  heirs,  and  after 

l^^^fll  the  prayer  for  confirmatioti  of  the 

tJJlB  was  **re fused  and   rejected"     for    the 

tmiOOB  s«t   forth   in  an   opinion   which   is 

it  tke  recotid  l»€fore  U8,    The  general  gnmnd 

nt  the    unwarranted     alteration    of    the 

n^gktrOi  which   we  have  mentioned  above, 

'%t  jndge  was  careful  not  to  implicate  the 

^Mic  officer,   remarking  that   it   would   be 

tojusi,  If  heo  he  wa&  not  a  party  and  had 

la  opportunity  of  defen^ie.     He  also  stated 

Ikit  it  wae   not  intended   to  implicate  the 

fwti^  in  Interest.    But  he  pointed  out  that 

tbe  tDducement    for   an   alteration     of    the 

ftgijiro  jk  year  or  two  after  it  was  mitdc. 

^bcn  the   time  became   essential   in   conse- 

|WDoe  of  the  treaty,  was  obvious,  atid  skti 

^aialy   intimated    that   he    considered    the 

titerilion   fraudttknt,  aa  he  coutd   without 

so  in   words.     He    simply    avoided 

by  whom  the  alteration  was  made^ 

the  CuHa  FiUpica    for    the    in- 

filldity  of  a  public  instrument  which  does 

lot  luthenticate   alteri\tions   by   a  salvado, 

lod  be  concluded  that  the  claimants  had  no 

h^l  grant  prior  to  January  24,  1818.    He 

f^  upon   the  absence  of  a  salvado,   no 

JwH,  b©t  only  as  one  of  the  grounds  for 

lAtidinf  that    the    alterations    were    made 

witb™t  authority  of  law,  and  as  leading  to 

tie  Ittrther  consequence  that  the  Instrument 

n*  Toid. 

"R*  United  States  set  up  this  adjudication 
u  I  har  under  the  aboTe-mentioned  §  3. 
Tbi  petitioners  make  several  replies.  In  the 
ini  place  they  contend  that  if  a  decision  by 
1  jodge  had  been  embraced  within  the  pro- 
TWj  uf  5  3,  he  would  not  have  been  referred 
torn*  slight*  subordinate,  and  alternative 
ij,  oader  the  general  head  of  "other  pub- 
Be  oflieera  aeting  under  authority  of  Con- 
P*^,''  after  the  specific  mention  of  *'any 
Wrd  of  commissionera.**  The  reason  seems 
jkm  eDougb^  however.  The  whole  scheme 
*f  tilt  earlier  acts  was  that  the  claims 
•Wld  be  pT^sented  to  a  board  of  com  mis* 
tmm.  Act  of  May  8,  1S22,  chap,  120  (3 
StJit,  at  L.  7091;  March  3,  1S23,  chap,  2»  (3 
^t  St  L.  754);  February  8,  1827,  chap.  9 
fiStit.  at  L.  2(12  K  The  right  to  present  a 
^n  t45  a  judge  eame  in  only  by  way  of  ft 
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late  supplement  in  a  limited  number  of 
i-ageB.  Act  of  May  23,  1828,  chap.  70,  ^  « 
(4  Stat,  at  L.  284,  285),  The  jud^e^i  re- 
ferred *to  were  judges  of  a  territorial  oourt  f 42T] 
eatablii^hed  by  the  acts  of  I^Tarch  30,  1822, 
chap,  13,  g  0  (3  Stat,  at  L.  654),  and  M:irch 
3,  1823,  chap.  28,  §  7  (3  Stat,  at  L.  750). 
They  were  not  district  judges,  and  there 
was  a  certain  ambiguity  in  their  standing 
which  was  under  diacuBsion  when  the  act 
of  1328  was  passed,  and  has  been  discussed 
since,  American  Ins.  Ck».  v,  356  Bales  of 
Cotton,  1  Pet.  511,  7  L.  ed.  243;  McAIliater 
V.  United  States,  141  U,  S.  174,  35  U  ed.  693, 
11  Sup,  Ct.  Rep.  949.  It  was  most  natural 
to  use  cautious  words,  but  there  wa^  no 
other  public  officer  which  the  act  of  I860  is 
likely  to  have  had  in  mind.  Ho  further 
argument  seems  nccc-ssary  to  justify  the 
conclusion  that  these  judges  were  embraced 
within  the  actual,  as  well  as  the  literal, 
meaning  of  the  words  used. 

In  the  next  place,  it  is  said  the  claim  was 
not  found  to  be  fraudulent  or  maintained  by 
fraudulent  or  improper  means.  With  re- 
E^ard  to  this  we  thtnk  that  we  have  eaid 
enougrh  already.  The  claim  was  found  to 
be  based  upon  an  alteration,  the  motive  for 
which  was  pointed  out,  and  to  be  main- 
tained by  a  reliance  upon  the  unlawful 
alteration.  The  main  contention  la  that  the* 
judge  had  no  jurisdiction  to  reject  the  claim 
on  that  ground,  beeauaej  the  moment  that 
he  decided  the  true  date  of  the  grant  to  be 
after  January  24,  he  fell  within  a  proviio 
of  the  act  of  May  23,  1828,  chap.  70,  §  6  (4 
Stat,  at  L.  2S5),  which  excluded  him  from 
taking  cognizance  of  any  claims  annulled  by 
the  treaty.  United  States  v.  Baca,  1S4  U, 
S.  G53,  46  L.  ed.  733,  22  Sup.  Ct,  Rep.  54L 
It  appears  to  us  that  this  argument  rest* 
on  too  narrow  a  view  of  the  statu  test  and  of 
vviiat  was  done.  The  claim  as  presented  was 
within  the  judge's  jurisdiction.  He  had  au- 
thority to  inquire  whether  it  was  so  in  fact. 
The  document  produced  by  the  petitioner 
showed  a  claim  which  he  could  decide  upon 
the  merits,  for  the  copy  did  not  disclose  the 
alteration.  When  the  regtstro  was  put  !n 
it  appeared  that  the  date  had  been  altered 
He  still  had  authority  to  decide  whether  the 
alteration  was  valid.  He  decided  that  it 
was  unlawfully  and  fraudulently  made.  It 
would  be  an  extraordinary  refinement  to 
say  that  be  had  authority  to  decide  that  it 
was  made  unlawfully,  hut  not  to  decide  why 
it  waa  unlawful.  The  inegality  did  not  *fol-[428] 
low  from  the  mere  fact  of  alteration.  Had 
there  been  a  satvado  it  might  have  been 
valid.  He  could  not  come  to  his  conclusion 
without  some  definite  ground. 

Moreover^  while  it  is  true  that  the  limi- 
tation in  g  6  of  the  act  of  182S  in  form  pro- 
vide that  the   act  shall  not  be  taken  to 
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authorize  the  judge  to  take  cognizance  of 
any  claim  annulled  by  the  treaty,  etc,  in 
substance  it  is  addressed  to  maintaining  the 
invalidity  of  the  excluded  claims.  The 
jurisdiction  of  the  judge  was  no  different 
from  what  it  would  have  been  if  the  pro- 
viso had  declared  that  nothing  in  the  act 
should  be  taken  to  validate  or  to  authorize 
the  recognition  of  any  claim  which  the 
treaty  declared  void.  We  are  of  opinion 
that  the  judge  had  authority  to  find  the 
claim  to  be  fraudulent  and  maintained  by 
improper  means. 

The  decree  "rejected"  the  claim  upon  the 
grounds  which  we  have  stated,  and  an  opin- 
ion was  expressed  that  the  grant  was  not 
merely  annulled  by  the  treaty,  but  void 
under  Spanish  law.  But  the  objection  re- 
mains to  be  answered  that  even  if  "reject" 
was  a  proper  term  for  the  decree  in  such  a 
case,  and  even  if  the  jurisdiction  to  reject 
included  authority  to  find  that  the  claim 
had  been  saved  from  the  treaty  by  fraud, 
still  there  was  no  jurisdiction  to  pass  upon 
its  validity  apart  from  the  treaty,  and  that, 
therefore,  the  claim  now  may  be  set  up 
since  the  act  of  1860  has  brought  it  to  life. 
The  proviso  in  §  3  of  the  act  of  1860,  it  may 
be  said,  refers  to  claims  rejected  on  their 
pictits,  when  nil  the  merits  as  admitted  by 
that  act  were  open.  We  are  of  opinion  that 
there  is  no  reason  for  thus  artificially  nar- 
rowing words  that  on  their  face  include  all 
cases.  They  include  as  well  any  claim 
which  previously  had  been  rejected  as 
fraudulent  or  maintained  by  improper 
means,  when  the  fraud  addressed  itself  to 
avoidint]^  the  treaty,  as  when  it  related  to 
some  other  fact  material  to  the  validity  of 
the  claim  at  the  time  when  jt  was  created. 
The  fraud  went  to  the  merits  of  the  case. 
For,  by  the  meaning  of  the  act  of  1828,  as 
just  explained,  the  date  of  the  grant  was  as 
material  to  the  validity  of  the  claim  as 
[429] the  authority  of  the  Captain  General  *of 
Cuba  to  convey  on  behalf  of  the  King. 
Therefore  it  is  our  opinion  that  the  claim  is 
barred  by  the  decree,  even  if  it  could  escape 
from  the  other  objections  upon  which  we 
have  found  it  unnecessary  to  pass. 

Decree  reversed. 


NEW     YORK     FOITNDLING     HOSPITAL. 
Appt., 

V. 

JOHN  C.  GATTI. 

(See  S.  C.  Reporter's  ed.  429-441.) 

Appeal — from  territorial  supreme  court — ^in 
habeas  corpus  case. 

A  determination  by  the  supreme  court 
of  the  territory  of  Arizona  in  a  habeas  cor- 
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puB  case  as  to  which  custodian  a  child  of 
tender  yean  shall  be  committed  to  k  sol 
appealable  to  the  Supreme  Court  of  thi 
United  States  under  U.  S.  Rev.  Stat.  1 19(N^ 
as  a  case  "involving  the  question  of  penoi- 
al  freedom"  within  the  meaning  of  thit 
section. 

[No.  21.] 

Argued  April  26,  1906.    Decided  December  I 
1906. 

APPEAL  from  the  Supreme  Court  of  thi 
Territory  of  Arizona  to  review  a  jn^ 
ment  on  a  writ  of  habeas  corpus,  awaidi^ 
the  care  and  custody  of  an  infant  to  the  re- 
spondent. Dismissed  for  want  of  j1lriadi^ 
tion. 

See  same  case  below  (Ariz.)  79  Pia  2IL 

The  facts  are  stated  in  the  opinion. 

Mr.  D.  Cady  Herrick  argued  the  euM^ 
and,  with  Messrs.  Charles  E.  Killer  iid 
William  C.  Trull,  ffled  a  brief  for  appdlut 

Mr.  Walter  Bennett  argued  the  caiiie,ui, 
with  Mr.  A.  A.  Hoehling,  Jr.,  ffled  a  brirf 
for  appellee. 

Mr.  Justice  Day  delivered  the  opinloiaf 
the  court: 

The  suit  below  was  begun  by  a  pciHioi 
for  a  writ  of  habeas  corpus,  by  the  Ne» 
York  Foundling  Hospital,  a  corporation  of 
the  state  of  New  York,  against  John  C 
Gatti,  to  command  *8aid  Gatti  to  prodMe[4ll 
the  body  of  one  William  Norton,  an  infut, 
and  to  show  by  what  right  he  held  nefc 
infant  under  his  custody  and  control 

The  petitioner  set  out  in  substance  thit, 
by  its  charter,  granted  by  the  legislature  of 
New  York,  it  was  authorized  to  receive  u^ 


Note. — As  to  review  by  the  United  Sttt« 
Supreme  Court  of  territorial  decisions— M 
note  to  Miners'  Bank  v.  Iowa,  13  L.  ed.  I^ 
S.  867. 

Federal  questions  as  sustaining  appediil 
jurisdiction  of  Supreme  Court  of  the  Unit- 
ed States  over  territorial  supreme  eoutii 

I.  Under  act  of  March  3,  1886. 

a.  In  general. 

b.  Questions  respecting  Federal  U*. 

c.  Questions    respecting   Federal  •■- 

thority. 

d.  Criminal  cases. 

e.  Habeas  corpus  cases. 

II.  Under    statutes    relating   to   partkolif 
courts. 

I,  Under  act  of  March  3,  188B. 

a.  In  generat 

Congress,  by  the  act  of  March  3,  !■• 
(23  Stat,  at  L.  443,  chap.  355.  U.  S.  CM 
Stat.  1901,  p.  572),  f  2,  invested  the  M- 


pr  Its  rliarg 


Hbw  York  rormrLcro  HosprrAi.  t.  Gattl 
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Ita  rliargej  cuatodj;  and  control 
^  the  age  of  two  j*?ars  or  under, 
Ibe  city  of  New  York,  abandon <>d 
td,  and  left  in  the  crib  or  other 
I  0f  petition er  lor  foundlinga,  mnd 
w^h  children  dunng  mfancjj  that 
William  Norton  had  come  to  it 
dling  within  the  terms  of  Its  char- 
[  the  petition ef,  on  the  4th  of  Octo- 
,  to  October  2,  1904,  had  the  care, 
ustody^  and  management  of  said 
at  on  or  about  the  let  of  October, 
lionet  plac^ed  th<^  child  in  the  home 
ijn  perison  in. the  town  of  Clifton, 
f  Grab  amp  territory  of  Arizona,  to 
ltd  t^resd  for  by  the  Bald  pi^rson  In 
ft  temporarily}  and  at  all  times  «iib- 
it  supervision  of  the  petitioner  and 


ita  oflicerfl  and  agents;  that  at  such  time 
the  petitioner  had  offipera  and  agents  of 
trained  experience  at  the  town  of  Clifton, 
with  instructions  to  supervise  said  child  and 
the  ear©  n.nd  management  of  it  while  tem- 
porarily in  the  chflr^^^e  and  care  of  the  said 
perion  as  aforesaid;  that  at  all  times  the 
petitioner  had  the  right  at  will  to  withdraw 
the  child  from  the  care  and  charge  of  the 
said  person,  and  retain  the  custody  thereof, 
and  continue  to  keep  the  said  child  in  pur- 
suance of  law  under  its  care,  charge,  custo- 
dy ^  and  management  during  the  c^rm  of  ita 
infancy,  aa  aforesaid. 

Upon  ,  in  formation  and  belief  it  charges 
that  thereafter,  and  on  or  about  the  2d  day 
of  October,  1904,  one  John  C.  Gatti,  resid- 
ing at  the  said  town  of  Clifton,  his  aervants 


-eme  CSourt  with  appellate  juri&dic- 
thont  regard  to  the  sum  or  value 
e,**  over  the  supreme  court  of  the 
of  Columbia  and  the  territorial 
eourts  in  **any  case  wherein  ia  iu- 
»e  validitj  of  an  J"  patent  or  copy* 
in  which  ia  drawn  in  question  the 
3f  a  treaty  or  statute  of  or  an  au- 
lercised  under,  the  United  States:'* 
ntly,  by  |  15  of  the  circnit  court  a 
Ib  act  of  March  3,  ISOl,  the  circuit 
'  appeals  were  given  appellate  jur- 
over  the  territorial  supreme  oourta 

in  which  the  decisions  of  sueh 
tilts  of  appeals  were  made  final  by 
pt  aet^  when  reviewing  judgments 
i  of  the  circuit  or  district  courts. 
ro  are  those  in  whieh  jurisdiction 
penda  solely  upon  citizenship  or 
and  those  arising  under  the  patent 
revenue  laws,  or  the  criminal  laws; 
iralty  cases.  The  effect  of  tbeae 
I  on  the  appellate  jurisdiction  of 
ml  Supreme  Court  over'  the  terri- 
preme  courts  was  considered  in 
Keyser,  149  O.  S.  640,  37  L.  ^,  834, 
Jt*  Rep.  f>60,  where  the  court  said; 
i  nothing  to  indicate  an  intention 
judgments  and  decrees  of  the  su- 
art  of  the  territories  should  not  be 
le  of  review  in  the  class  of  case^  in 
sre  was  no  appeal  or  writ  of  error 
■cuit  courts  of  appeals.  The  result 
&i  the  acts  regulating  appeals  or 
*iTor  from  or  to  the  supreme  courts 
Tit  one  8  to  or  from  this  court  were 
.led,  ejtcept  to  the  extent  specified, 
I  or  writ  of  error  lies  to  this  court 
s  judgrnents  or  decrees  of  those 
oept  in  casea  where  the  judgments 
rcuit  courts  of  appeals  are  made 
nd   this   conclusiiin    was    approved 

Mia,  Co.  V.  Ripley.  151  \J.  S. 
ed.  80,  14  Sup.  Ct.  Rep.  230. 
ct  that  the  act  of  March  3,  1835, 
s  well  to  the  supreme  court  of  the 
of  Columbia  as  to  the  territorial 
courts,  makes  it  advisable  to  con- 
Vn.  of  the  note  to  United  Stntca 
r^ylor   V.  Taft,   post,   269,   on   the 

jurifldietion    of    the   Federal    Su- 


preme  Court  over  the  District  of  Columbia 
courts.  In  this  connection  may  also  well 
be  considered,  as  pointed  out  in  the  note 
to  which  reference  has  just  been  made, 
decisions  construing  somewhat  similar  lan- 
guage in  the  statutes  regolating  writs  of 
error  from  the  Supreme  CSjurt  of  the  Unit- 
ed States  to  state  courts.  See  diva.  FV. 
b,  IV.  c,  in  note  to  Apex  Tranip.  Co,  t. 
Garbade,  62  L.RA,  513,  on  What  adjudi- 
cations of  state  courts  can  be  brought  up 
for  re?eiew  in  the  Supreme  Court  of  the 
United  States  by  writ  of  terror  to  tbos« 
court!. 

Any  inferences  whieh  could  be  drawn 
from  the  holding  in  The  Coquitlam  v.  United 
States,  163  U.  S.  S46,  41  L.  ed.  184,  16  Sup. 
Ct.  Rep.  1117,  that  the  district  court  of 
Alaska  was  a  territorial  supreme  court  so 
far  as  appellate  jurisdiction  to  review  its 
judgments  was  concerned,  can  no  longer 
arise  since  the  enactment  of  the  act  of  June 
6,  IflOO  (31  Stat,  at  h.  414,  chap.  786),  which, 
in  §  504,  specially  provides  for  the  review 
of  the  judgments  of  that  court  in  the  Fed- 
eral Supreme  Court. 

The  words  "without  regard  to  the  sum 
or'  value  in  dispute,"  as  used  in  the  act 
of  March  3,  1885,  refer  only  to  the  amount, 
and  a  matter  in  dispute  measurable  by  some 
sum  or  value  in  money  is  essential  to  the 
exercise  by  the  Supreme  Court  of  the  United 
States  of  the  appellate  jnrisdietion  conferred 
by  this  section.  Albrt.^ht  v.  New  Mexico, 
200  U.  S.  9,  50  L.  cd,  340,  26  Sup.  Ct*  Rep. 
210;  New  Mexico  ex  reL  McLean  v.  Denver 
&  R.  G.  R,  Co.  203  U.  S.  38,  ante,  78,  2T 
Sup.  Ct.  Rep.  1.  See  also  infra,  I.  d,  Farna- 
worth  V.  Montana,  120  U.  S.  104,  32  L. 
etl.  616,  9  Sup.  Ct.  Rep.  253. 

A  suit  in  whieh  the  matter  in  dispute  ii 
the  right  of  consignors  to  have  a  consign- 
ment shipped  hy  a  common  carrier  to  its 
destination  involves  a  valuable  right,  meai- 
ureable  in  money,  and  therefore  aatisfiea 
this  requirement.  New  Mexico  ex  reL  Mc- 
L,cftn  V-  Denver  4t  R,  G.  R.  Co.  supra. 

Bnt  the  liability  to  a  fine  on  a  judgment 
of  ouster  in  quo  warranto  proceedings,  or  the 
possible  efTect  of  such  judgment  in  subse- 
quent litigation  over  the  emoluments  of  th* 
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And  employees,  unlawfully  and  with  force 
and  violence  entered  into  the  house  of  the 
said  person,  where,  at  the  time  of  said  un- 
lawful entrance,  the  said  child,  William  Nor- 
ton, was,  having  been  placed  there  as  afore- 
said, and  forcibly,  unlawfully  and  without 
right,  took  possession  of  said  William  Nor- 
(435]ton,  and  removed  him  hence  to  *the  custody 
of  the  said  John  Gatti.  That  the  said  child 
has  ever  since  said  day  been  m  the  custody 
and  under  the  control  of  the  said  Gattl,  and 
that  the  said  child  is  now  restrained  of  its 
liberty  by  the  said  Gatti,  without  the  con- 
sent or  license  of  the  petitioner,  and  against 
its  desire,  intention,  and  protest,  and  in 
violation  of  its  rights  under  the  laws  of  the 
state  of  New  York,  of  the  United  States, 
and  of  the  territory. 


The  respondent  made  return  and  daiml 
to  be  entitled  to  the  custody  of  the  dili 
named  in  the  petition  as  tlM  legally  if- 
pointed  guardian,  duly  qualified  as  auA  ai- 
der letters  of  guardianship  issued  by  thi 
probate  court  of  Graham  (Mmnty,  Arima 
And  further  set  forth  in  the  return  that  thi 
child  in  question  is  a  white,  Gaucasian  cUld; 
that  the  petitioner,  oa  or  about  the  Ist  da| 
of  October,  1904,  brought  the  said  child  ti 
the  territory  of  ArizoBA,  and  abandoned  Ua 
to  the  keeping  of  a  Mexican  Indian,  whoM 
name  is  unknown  to  the  respondent,  but  oh 
financially  unable  to  properly  clothe,  sheHiH; 
maintain,  and  educate  said  child,  and,  hf 
reason  of  his  race,  mode  of  living,  h^itti^ 
and  education,  unfit  to  have  the  custody, 
care,  and  education  of  the  child;    that  mU 


ofiice,  does  not  make  the  matter  in  dispute 
in  the  quo  warranto  proceedings  after  the 
term  of  office  has  expired  measureable  by 
some  sum  or  value  in  money,  and,  thus 
bring  the  judgment  within  the  scope  of  this 
statute.     Albright  v.  New  Mexico,  supra. 

b.  Questions  respecting  Federal  law. 

The  validity  of  a  statute,  as  these  words 
Are  used  in  the  act  of  Congress  of  March 
3,  1885,  refers  to  the  power  of  Congress  to 
pass  the  particular  statute  at  all,  and  not 
to  mere  judicial  construction,  as  contradis- 
tinguished from  a  denial  of  the  legislative 
power.  Lin  ford  v.  Ellison,  155  U.  S.  603, 
39  L.  ed.  239,  15  Sup.  a.  Rep.  179. 

No  question  as  to  the  validity  of  a  Fed- 
eral law  arises,  within  the  meaning  of  this 
statute,  when  its  application  to  the  cause 
onlv  is  involved.  Cameron  v.  United  States, 
146  U.  S.  533,  36  L.  ed.  1077,  13  Sup.  a. 
Rep.  184. 

The  validity  of  a  statute  of  the  United 
States,  within  the  meaning  of  this  act,  is 
drawn  in  question  when  the  existence  or 
constitutionality  or  legality  of  such  statute 
is  denied,  and  the  denial  forms  the  subject 
of  direct  inquiry.   Linford  v.  Ellison,  supra. 

The  decision  of  a  territorial  supreme  court 
sustaining  a  territorial  statute  providing  for 
verdicts  by  less  than  the  whole  number  of 
jurors,  on  the  ground  that  the  organic  act 
gave  the  territorial  legislature  unlimited 
legislative  power,  against  the  contention 
that  the  organic  act  as  so  construed  violat- 
ed the  Federal  Constitution,  is  reviewable 
in  the  Supreme  Court  of  the  United  States, 
as  the  question  involved  was  not  the  con- 
struction, but  the  validity,  of  the  territorial 
act,  and  this  depended  upon  the  validity  of 
the  act  of  Congress  giving  it  the  scope 
vliieh  the  court  attributed  to  it.  Spring- 
villc  V.  Thomas,  166  U.  S.  7W,  41  L.  ed. 
1172,  17  Sup.  a.  Rep.  717. 

See  also  infra,  L  e, — New  Mexico  ex  rel. 
Mclican  v.  Denver  &  R.  R.  O.  Co.  203  U. 
S.  38,  ante,  78,  27  Sup.  Ct.  Rep.  1 ;  Mar- 
ieopa  &  P.  R.  Co.  v.  Arizona,  156  U.  S.  347, 
39  L.  ed.  447,  15  Sup.  a.  Rep.  391. 
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c.  Questions    respecting   Fed«ral   authority. 

The  validity  of  an  authority  exeroMl 
under  the  United  States  is  drawn  in  qMi- 
tion  within  the  meaning  of  this  statirti 
when  the  existence  or  constitutionality  m 
legality  of  such  authority  is  denied,  and  tl» 
denial  forms  the  subject  of  direct  inqoify. 
Linford  v.  Ellison,  svpra. 

A  controversy  as  to  the  constitv^^wl 
right  of  a  territorial  legislature  tc  fmm  i 
specified  law  under  the  broad  legisbtiii 
power  conferred  hj  U.  S.  Rev.  St  At.  §  USI| 
involves  the  validity  of  an  authority  eBW 
cised  under  the  Unit^  StAtes,  within  tki 
meaning  of  this  statute.  New  Mexko  tt 
rel.  McLean  v.  Denver  &  R.  G.  R.  Go.  ■■• 
pra. 

A  controversy  as  to  the  power  of  a  ttf- 
ritory,  under  its  organic  act,  to  tax  tM 
part  of  a  railroad  which  is  in  an  IndiHI 
reservation  created  by  an  act  of  CoiigrMft 
presents  a  question  as  to  the  validity  of 
an  authority  exercised  under  the  Uiitii 
States,  within  the  meaning  of  thii  itatite 
Maricopa  &  P.  R.  Co.  v.  Arizona,  saprk  Sm 
also  supra,  I.  b, — Springville  t.  Tnoma 

Mandamus  proceedinffs  to  check  ai  al- 
leged usurpation,  by  bodies  dAiming  to  sofr 
stitute  the  legislAtive  Asaembly  of  a  t«ri* 
tory,  bf  the  legisUtive  power  ooafemd  If 
Congress  upon  audi  l^iislAtive  ■■■wifri 
draw  in  question  the  lawful  exiiteBoe  m 
these  bodies  and,  consequently,  the  ftlidi^ 
of  an  authority  which  they  nave  AMUwi 
as  the  legislative  aaaemblv,  to  exereiM  n* 
der  the  United  SUtes.  Clough  t.  Ootil. 
134  U.  S.  361,  33  L.  ed.  M5.  10  Sup.  a  Ba^ 
673. 

A  controversy  aa  to  the  power  of  til 
governor  of  a  territory,  under  its  wilifc 
Act,  to  Appoint  An  Auditor  of  pablfe  aceMili 
in  the  piAce  of  one  who  hAs  oeen  eMed  « 
such  ofiicer,  likewise  preaents  a  qiwithi 
respecting  the  vAlidRy  of  An  AVtliority  IB* 
ercised  under  the  United  StAtca.  CbjtM 
V.  UUh,  132  U.  S.  632,  3S  L.  Ad.  466^  M 
Sup.  Ct.  Rep.  100. 

The  vAlidity  of  such  An  Authority  ii  wk 
so  drawn  in  question  becAuae  it  waa  wfr 
tended  thAt  the  territoriAl  wort  mSmmf^ 

S08  V.i^ 
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^  to  whom  petitioiier  is  aFleged  to 
|l»ii4oned  said  duJd,  voluntarily  sur- 
fed it  to  certain  persona^  who  there- 
(liided  it  in  the  care,  custody,  and  oon- 
f  reopQBdent,  who  is  a  fit  person  for 
||rpo8e^  and  it  will  be  to  the  best  in- 
If  the  child  that  he  be  permitted  to 
I  with  the  respondenlif  whose  purpose 
pntion  it  is  to  r€?af,  maintain,  edu- 
■d  provide  for  said  t'hild  9M  though 
l^his  own, 

^Miitioner  traversed  the  return,  and 
Ifaat  the  said  minor  was  in  the  earOi 
1^  and  rontrol  of  the  respondent  by 
of  lettera  of  guardian aliip,  and  a1- 
hat  the  eaid  minor  has  been  !n  the 
iwtodj,  and  control  of  respondent 
)f  force  Kud   violence^  and   without 
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authoritj  of  law  or  of  any  person  .legaOy 
authorized  to  plaee  the  child  in  the  custody 
of  the  respondent. 

The  case  eame  to  trial  on  the  iHsues  of 
fact  raised  in  the  petition,  return,  and  trav- 
erse thereof  by  the  petitioner,  and  *  the  [430] 
testimony  haWng  been  heard  in  open  court, 
a  final  order  wa^  made,  adjudging  the  said 
William  Norton  to  be  a  minor  of  the  age 
of  two  and  one -half  years,  and  that  hifl 
best  interests  required  that  the  said  John 
C  Gatti  have  the  care,  custody,  and  control 
of  said  in  fast «  who  was  thereupon  remanded 
to  the  eare,  eustodj,  and  control  of  said  re- 
epondent. 

In  the  fiew  which  we  take  of  the  juris* 
diction  of  thia  court  to  entertain  the  ap- 
peal in  this  case^  jt  is  unnecessary  to  coq- 


the  statute  upon  which  the  prosccu- 
m  based,  and  acted  beyond  the  aii- 
i^lrhich  tt  conferred*  Snow  v.  United 
PU8  U,  S.  340,  30  L.  ed,  201,  6  Sup. 
^  1D3^.  Jurisdiction  could  have  been 
here,  because  the  case  was  a  crim- 
^.     See  infra,  T.  d. 

vision  of  a  territorial  aupreme  court 
truing  the  organic  law  and  the  scope 
ijiuthority  of  the  legislature  as  to 
hi  small  village  with  extensive  cor- 
limjts  the  Hoht,  under  its  clinrter, 
[farming  I  and  si  for  municipal  pur- 
fthey  lie  outside  the  platted  portion 
(far  removed  that  the  owner  will 
lo  benefit  from  the  munidpal  gov- 
:*  does  not  involve  the  validity  of  an 
ty  eierci&ed  under  the  United  States^ 

be  reviewable  in  the  Supreme*  Tourt 
United   States.     Lin  ford   v.   Elite  on, 

S.  503.  39   L,  ed.  23&,   16  Sup.   Ct. 

uthority  axercised  under  the  CTnited 
within  the  meaning  of  this  statute, 
ithnnty  exercised  or  claimed  in  favor 
cif  the  parties  to  the  cause,  the  va- 
if  which  was  put  in  issue  on  the 
the  cause,  and,  hi^ncp,  does  nnt  in- 
I  authority  cxereiacd  by  the  United 
tn  removing  a  fence  inclosing  public 
pursuant  to  the  judgment  sought 
sviewed.  Cameron  v.  United  States, 
S.  533,  36  L.  ed.  1077,  13  Sup,  Ct. 

d-  Criminal  cases, 

A  contended  in  Fams worth  v,  Mon- 
S>  D.  S.  104,  32  L.  ed.  016,  9  Sup. 

2S3,  that  because  the  act  of  March 
,  conferred  appellate  juri ^diction 
hipreme  Court  of  the  United  States 
t  supreme  courts  of  the  territories 

involving  the  validity  of  a  patent 
ight,  or  a  treaty  or  statute  of,  or 
ority  exercised  unrler,  the  United 
'without  regard  to  the  sum  or  value 
te/'  a  writ  of  error  would  Ite  in  a 
ease  involving  such  a  question ;  but 
t  held  the  contrary,  saying  that 
itte  clearly  required  that  there  be 
S.  U-  S.,  Book  ^1. 


some  pecuniary  matter  hi  dispute  measur- 
able by  some  sum  or  value.  S^  also  su- 
pra, I*  a.^AJbright  v*  New  Mexico,  200 
U.  S.  0,  50  h.  ed,  346,  26  Sup.  Ct.  Rep.  210; 
New  Mexico  ex  rel.  McLean  v,  Denver  It  R, 
G.  R,  Co.  203  U.  S,  38,  ante,  7S,  27  Sup. 
Ct>  Rep.  I.  And  iee  iafra,  n.,— Watti  v. 
Wiiijhin.gton,  SI  U.  B.  580,  23  L,  ed.  328; 
Snow  V.  United  States,  supra;  New  v.  Okla- 
homa. 1S^5  IT.  S.  252,  49  L.  ed,  IS2,  23  Sup. 
Ct.  Rep.  58. 

#.  Habeas  corpus  eues. 

Provision  for  a  review  in  the  Supreme 
Court  of  the  United  States  by  writ  of  err^f 
or  appeal  of  deeisiona  of  the  territorial  su- 
preme courts  upon  writs  of  habeas  corpui 
Involving  a  question  of  personal  freedom 
was  made  by  U.  S.  Rev.  Stat  §  1909.  Snow 
V.  United  ^tntes,  iupra. 

This  provision  was  not  repealed  by  the 
act  of  iMarch  3,  I8!^5,  regulating  appeals  from 
the  territorial  supreme  courts.  Gonmies  v, 
Cunningham,  164  U.  S.  81^,  41  L.  ed,  S72, 
17  Sup.  a.  Rep.  182^. 

It  was  under  this  provision  that  the  ap- 
peal in  New  York  Foxtndlinq  Hospital 
V,  Gatti  was  attempted. 

Except  for  this  provision  the  rule  would 
be  the  same  as  in  cases  coming  up  from 
the  Dtatrict  of  Columbia  courts;  see  div.  V. 
in  note  to  United  States  ex  rel.  Taylor  tm 
Taft,  post,  269. 

n.  Under   statutes    relating   to    particular 
courts. 

The  act  of  March  3.  18S5,  has  bten  so 
superseded  by  the  admission  of  the  various 
territories  as  states,  as  now  to  apply  only 
to  Arizona  and  New  Mexico, 

Special  provisions  relating  to  particular 
territorial  supreme  courts  have  existed,  and, 
in  a  few  instances,  now  exiat. 

A  writ  of  error  from  the  Supreme  Court 
of  the  United  Statei  to  the  supreme  court 
of  the  territnrv  of  Utah  was  authorised  by 
the  act  of  June  23,  1874  US  Stat,  at  L,  253, 
chap.  469  K  §  3,  in  crimmal  cases  in  which 
the  nee  used  wa-^  sentenced  to  capital  pun- 
I  ishment  or  convicted  of  bigamy  or  polyg* 
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eider  the  elaborate  findings  of  fact  made  in 
the  supreme  court  of  Arizona  as  the  basis 
of  its  order,  further  than  they  bear  upon  the 
qjuestion  of  jurisdiction  to  entertain  this 
appeaL 

It  was  found  that  the  children  were 
taken  into  the  territory  by  the  representa- 
tires  of  the  foundling  hospital,  to  remain 
there  and  be  placed  in  suitable  homes  in 
Arizona;  but,  by  imposition  practised  upon 
the  agents  of  the  society,  the  children  were 
distributed  among  persons  wholly  unfit  to 
be  intrusted  with  them,  being,  with  one  or 
two  exceptions,  half-breed  Mexican  Indians 
of  bad  character.  That  thereupon  a  commit- 
tee was  appointed  from  the  citizens  resi- 
dent of  the  vicinity,  who  visited  the  homes 
of  the  persons  having  possession  of  the 
children,  stating  to  them  that  they  had  been 
appointed  by  the  American  residents  to 
'  take  possession  of  the  children,  who  were 
then  voluntarily  surrendered  by  such  per- 
sons. The  children  were  taken  charge  of 
by  certain  good  women,  and  afterwards  the 
child  William  Norton  was  given  to  the  re- 
spondent, who  has  -since  had  his  care,  cus- 
tody, and  control.  This  was  done  without 
the  consent  of  the  society  or  its  agents. 
Afterwards  letters  of  guardianship  were  is- 
sued to  the  respondent  by  the  probate  court 
of  Graham  county,  Arizona.  The  petition- 
er took  an  appeal  from  the  order  granting 


the  letters  of  guardianship  to  the  distrid 
court  of  the  county.  Pending  this  appoy 
the  petition  for  the  writ  of  habeas  eorpoi 
was  filed. 

The  court,  acting  upon  the  principle  tM 
the  best  interests  of  the  infant  are  eoi- 
trolling,  awarded  the  care  and  custody  that- 
of  to  the  respondent  (79  Pae.  231)  and  tki 
petitioner  took  an  appeaJ  to  this  court 

*The  jurisdiction  of  the  supreme  eonrt 
of  the  territory  to  issue  the  writ  of  habcu 
corpus  is  not  called  in  question  In  tUi 
case. 

We  are  met  at  the  threshold  with  aa  6^ 
jection  to  the  appellate  jurisdiction  of  Oil 
court.  The  appeal  in  such  cases  is  alloMi 
under  cover  of  §  1009,  Rev.  Stat.  Gonaki 
V.  Cunningham,  164  U.  S.  612,  41  L,  fl 
672,  17  Sup.  a.  Rep.  182.  That 
provides:. 

"Sec.  1909.  Writs  of  error  and  ap 
from  the  final  decisions  of  the  supreme  mart 
of  either  of  the  territories  of  New  MexiBB^ 
Utah, .  Colorado,  Dakota.  Arizona,  IdiK 
Montana,  and  Wyoming  shall  be  allowed  ti 
the  Supreme  Court  of  the  United  Statei,  k 
the  same  manner  and  under  the  same  re|i- 
lations  as  from  the  circuit  courts  of  thi 
United  States,  where  the  value  of  the  pn^ 
erty  or  the  amount  in  controversy,  to  li 
ascertained  by  the  oath  of  either  pany,  ff 
of  other  competent  witnesses,  exceeds  oM 


amv.  Snow  v.  United  States.  118  U.  S. 
346,  30  L.  ed.  207,  6  Sup.  Ct.  Rep.  1059. 

This  provision  did  not  authorize  such  a 
writ  of  error  to  review  a  conviction  under 
the  act  of  March  22,  1882  (22  Stat,  at  L;  30, 
chap.  47.  U.  S.  Comp.  Stat.  1901,  p.  3633), 
§  3,  of  cohabiting  with  more  than  one 
woman.     Snow  v.  United  States,  supra. 

Special  provision  was  made  by  the  Revised 
Statutes  for  a  review  in  the  Supreme  Court 
of  the  United  States  of  the  decisions  of  the 
supreme  court  of  Washington  territory  "in 
all  cases  where  the  Constitution  of  the 
United  States  or  a  treaty  thereof  or  acts 
of  Congress  are  brought  in  question."  Snow 
V.  United  States,  supra. 

The  intimation  in  Watts  v.  Washincrton 
91  U.  S.  580,  23  T..  ed.  328,  that  a  criminal 
case  involvinjj  such  a  question  could  be  so 
reviewed,  was  held  to  be  obiter  in  Farns- 
worth  V.  Montana,  129  U.  S.  104,  32  L.  ed. 
616,  9  Sup.  Ct.  Rep.  253.  See  this  case  as 
discussed  supra,  I.  d. 

Under  a  similar  provision  defining  the 
appellate  jurisdiction  of  the  Supreme  Court 
of  the  United  States  over  the  supreme  court 
of  the  territory  of  Oregon,  the  Federal  ques- 
tion must  have  been  raised  and  decided  in 
the  court  below,  and  must  so  appear  in  the 
record.  Lownsdale  v.  Parrish.  21  How.  290, 
16  L.  ed.  80. 

The  appellate  jurisdiction  of  the  Federal 
Supreme  Court  over  the  circuit  courts  was. 
by  the  act  of  May  2,  1890,  §  9,  made  the 
measure  of  the  appellate  jurisdiction  of 
258 


the  former  court  over  the  supreme  oool 
of  Oklahoma  territory,  provided  the  jvril* 
dictional  amount  was  involved.  New  f. 
Oklahoma,  195  U.  S.  252,  49  L.  ed.  .182.  9 
Sup.  Ct.  Rep.  68. 

I^ck  of  statutory  authority  precloM 
any  such  review  in  capital  eases.    lUd. 

The  jurisdiction  of  tne  Supreme  Oont  rf 
the  United  States  to  review  judgments  d 
the  courts  of  the  territory  of  Hawaii  ii^ 
under  the  act  of  April  SO.  1900  (31  Stit 
at  L.  141,  chap.  339).  §  86,  to  be  meainsi 
by  the  power  conferred  upon  the  fora* 
court  to  review  judgments  of  state  eoni^ 
E(iuitable  Life  Assur.  Soe.  v.  Brown,  Iff 
U.  S.  308,  47  L.  ed.  190,  23  Sop.  Ct.  ^ 
123. 

See  note  to  Apex  Transp.  06.  t.  (5■^ 
bade.  62  L.R.A.  613,  on  What  adjudicate 
of  state  courts  can  be  brought  up  ^^J^ 
view  in  the  Supreme  Court  of  the  UniM 
States  by  writ  of  error  to  those  courts. 

The  dismissal,  on  motion,  of  a  writ  ■ 
error  to  the  supreme  oourt  of  the  tfrfit«y 
of  Hawaii,  which  la  frovemed  by  the  f^ 
ciples  controlling  writs  of  error  to  il^ 
courts,  will  be  ordered  instead  of  graatfal* 
motion  to  affirm,  where  the  sabjeet-aitt' 
of  the  controversy  Is  not  inherently  Ftdm 
and  the  only  Federal  question  nnedW 
been  so  explicitly  decided  by  the  Snpn^ 
Court  of  the  United  States  in  aeeorttfli 
with  the  ruling  of  the  lower  eourt  u » 
foreclose  further  argument  on  the  snbjiA 
Equitable  Life  Assur.  Soe.  T.  Brown.  fn|^ 
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k  doHari,  tjwept  that  a  writ  of  er- 
■ppeftl  ahal!  be  allowed  to  the  Bu* 
3&QTt  of  the  United  Statea  from  the 
I  of  the  Bupr&nie  eourta  created  hy 
Il»  er  of  any  judge  thereof,  or  of  the 
eourta  created  by  this  title,  or  of 
^  therijof,  upon  wntB  of  habeas  cor- 
j&lTing  the  question  of  pei^oBal  fre©- 

lOestioQ  is,  theT<*fore,  ib  this  a  writ 
Ml  eorpQfl  ^Involving  the  queition  of 
1  freedom  r"  That  this  section  of 
lute  doe«  not  permit  appeals  from 
I  in  vtueh  the  writ  is  Issued  is  manl- 
the  use  of  language  in  the  act  spe- 
!  Hfniting  the  right  of  review  in  this 
i>  casoa  ol  writs  which  involve  the 
a  of  penonal  ffeedom, 
Eef  c^isidera^tion  of  the  history  mid 
ol  the  wTit  will,  we  thiok,  make 
||  the  purpose  of  Congress  in  using 
itnctive  language  giving  the  right 
laL  The  writ  is  UBuaOy  granted  in 
D  institute  an  investi|Eration  into  ths 
loipriAonment  or  wrongfuJ  detention 
all^iiig  himself  to  be  unlawfully 
|bd  of  hie  liberty, 
ijuriadiction  is  conferred  to  enable 
pit  ©f  restraint  *to  be  inquired  into, 
I  person  imprisoned  or  wrongfully  de- 
pt  freedom  restored  to  liberty, 
toubjeet  was  {list?uis«d  by  Mr,  Juatiee 
Id  the  i^ae  of  Re  Burms,  136  U.  3. 
L.  ed.  fiOO,  10  8up,  Ot.  Rep.  860,  in 
ft  was  held  that  a  district  court  of 
uted  States  has  no  authority  to  is- 
writ  of  habeas  corpus  to  restore  an 
to  the  custody  of  its  father  when 
nlly  detained  by  its  gr&ndparents. 
jaded  to  that  caae,  and  printed  by 
;  of  the  members  of  the  court,  Is  an 
tire  opinion  by  Judge  Betta,  deliv- 
.  the  ease  of  Re  Barry,  United  States 
court  for  the  southern  district  of 
orkf  in  which  he  reached  the  conclu* 
bat  a  circuit  court  of  the  United 
had  no  jurisdifrtion  in  habeas  corpus 
srtain  a  oontroversy  as  to  the  custo- 
a  chiid  when  the  father  sought  to 
the  mother  to  deliTer  it  to  him,— a 
n  not  ded  ded  in  Re  Burrus.  In  the 
of  the  discusgion  the  learned  jud^e 
D^  the  odgin  of  the  writ  as  a  means 
Bf  from  arrest  or  forcible  imprison- 
■nd  its  growth  in  later  use  afl  a 
of  determining  the  custody  of  chU- 

rt  is  no  r^son  to  doubt  that  origi^ 
the  common 'law  writ  was  pranted 
in  eases  of  arreet  and  forcible  im- 
i^tt  under  color  or  claim  of  warrant 

r. «. 


'*Ab  late  aw  2  Jamea  IT*  the  court  ex- 
pressly denit»d  its  allowance  in  a  ca?ve  of  de- 
tention or  restraint  by  a  private  person  ( He% 
V.  Drake,  Comb.  35;  16  Viii.  Abr,  213),  and 
the  habeas  corpus  act  of  Charles  II.,  which 
is  claimed  aa  the  Magna  Charts  of  British 
liberty,  has  relation  only  to  imprisonment 
on  criminai  charges  {3  Bacon,  Abr.  439, 
note). 

"It  is  not  important  to  Inquire  at  what 
period  the  writ  first  was  employed  to  place 
infant  children  under  the  disposal  of  courts 
of  law  and  equity.  This  was  clearly  so  in 
England,  anterior  to  our  Revolution  (Rex 
V.  Smith,  2  Strange,  982;  Hex  v.  Delaval, 
3  Burr,  1434;  B]i©scts*s  Case,  LolTt.  749), 
and  the  practice  has  been  fully  confirmed  in 
the  continued  assertion  of  the  authority  by 
those  courts  unto  the  present  day  (King  v. 
De  Manneville,  5  East,  221;  Do  Mannevillt 
V.  *De  Manneville,  10  Ves.  Jr.  52;  Ball  v4439] 
Ball,  2  Sim,  3S;  Ex  parte  Skinner,  9  J.  B. 
Moore,  278  j  King  v.  Greenhill,  4  Ad.  &  EL 
(124) ;  and  this  indifferently,  whether  the 
interposition  of  the  court  is  demanded  by 
the  father  or  mother  (4  Ad.  &  £U  624^  ubi 
supra;  fi  J*  B-  Moore,  278,  ubi  supra, 

**The  authority  to  take  eognisance  of  the 
detention  of  infants  by  private  persons,  not 
held  under  claim  or  color  or  warrant  of  law, 
rests  solely  in  England  on  the  common  law. 
It  iA  one  of  the  eminent  prerogatives  of  the 
Crown,  which  implies  in  the  monarch  the 
guardianship  of  infants  paramount  to  that 
of  their  natural  parents.  The  royal  pre- 
rogative, at  first  exercised  personally  ad  libi' 
turn  by  the  King  (Kendall  v.  United  States^ 
12  Pet.  630,  9  L  ed.  1223),  and  afterwards, 
for  his  relief,  by  spepial  officers,  as  the  Lord 
High  Constable,  the  Lord  High  Admiral,  and 
the  Ijord  Chancellor,  in  process  of  time  de- 
volved upon  the  high  courts  of  equity  and 
law,  and  in  them  this  exalted  one,  of  al- 
lowing and  enforcing  the  writ  of  hiibcaa 
corpus  ad  subjiciendum,  became  vested  aa 
an  elementary  branch  of  their  jurisdiction. 
In  the  performance,  however,  of  this  high 
function  in  respect  to  the  detention  of  in^ 
fants  by  parents,  etc.^  the  court  or  judge 
still  acts  with  submisMon  to  the  original 
principle,  out  of  which  it  sprang,  that  in- 
fants ought  to  be  left  where  found,  or  be 
taken  from  that  cupitody  and  transferred  to 
some  other,  at  the  diBeretion  of  the  preroga- 
tive guardian T  ftud  according  to  its  opinion 
of   their  best  intercut  and  safety/* 

It  was  in  the  exerdse  of  this  jurisdiction 
as  parens  pairitr  that  the  present  cose  wai 
hetird  and  determined.  It  is  the  settled  doc- 
trine that  in  such  cases  the  court  exercises  & 
discretion  in  the  interest  of  the  child  to  de- 

sra 


439-441 


SUPBEia  OCfUKI  OV  THS  IjRmD   STAim 


Ooi 


t  ermine  what  care  and  custodj  are  best  for 
it  in  view  of  its  age  and  requirements. 
Such  cases  are  not  decided  on  the  legal  right 
of  the  petitioner  to  be  relieved  from  unlaw- 
ful imprisonment  or  detention,  as  in  the 
case  of  an  adult,  but  upon  the  court's  view 
of  the  best  interests  of  those  whose  welfare 
requires  that  they  be  in  custody  of  one  per- 
son or  another.    In  such  cases  the  question 

(440]  *of  personal  freedom  is  not  involved  except 
in  the  sense  of  a  determination  as  to  which 
custodian  shall  have  charge  of  one  not  en- 
titled to  be  freed  from  restraint.  As  was 
said  by  Sharkey,  Ch.  J.,  in  [Foster  v.  Als- 
ton] 6*  How.   (Miss.)   472: 

"An  infant  is  not  entitled  to  his  freedom; 
an  adult  is.  When  a  habeas  corpus  is  grant- 
ed to  an  adult,  the  object  is  to  inquire 
whether  he  is  legally  restrained  of  his 
liberty;  because  if  he  is  not,  he  must  be 
set  free,  for  the  plain  reason  that  by  law 
he  is  entitled  to  his  freedom.  But  if  the 
court  is  also  to  set  the  infant  free,  they 
give  him  a  right  to  which  he  is  not  entitled, 
and  deprive  the  parent  or  guardian  of  a 
right  to  which  he  is  entitled;  to  wit,  the 
custody  of  the  infant." 

We  think  that  such  considerations  as 
these  induced  Congress  to  limit  the  right  of 
appeal  to  this  court  in  habeas  corpus  cases. 
The  discretionary  power  exercised  in  ren- 
dering the  judgment,  the  ability  of  local 
tribunals  to  see  and  hear  the  witnesses  and 
the  rival  claimants  for  custody  of  children, 
induced,  in  our  opinion,  the  denial  of  ap- 
peal in  such  cases  as  the  one  at  bar,  as  dis- 
tinguished from  those  of  a  different  charac- 
ter, where  personal  liberty  is  really  in- 
Tolved,  and  release  from  illegal  restraint — 
a  high  constitutional  and  legal  right,  not 
resting  in  the  exercise  of  discretion — ^is 
sought,  in  which  an  appeal  is  given  to  this 
court. 

In  the  present  case  there  was  no  attempt 
to  illegally  wrest  the  custody  of  the  child 
from  its  lawful  guar()ian  while  temporarily 
in  the  territory  of  Arizona.  The  society 
voluntarily  took  the  child  there  with  the 
intention  that  it  should  remain.  Through 
imposition  the  child  was  placed  in  custody 
of  those  unfit  to  receive  or  maintain  con- 
trol over  it,  and,  as  above  stated,  came  into 
the  custody  and  possession  of  the  respond- 
ent. 

The  child  was  within  the  jurisdiction  of 
the  court  under  such  circumstances  that 
rival  claimants  of  the  right  of  custody  might 
invoke  the  jurisdiction  of  a  competent  court 
of  the  territory  to  determine,  not  the  right 
of  personal  freedom,  but  to  which  custodian 
a  child  of  tender  years  should  be  committed. 
Woodworth  v.  Spring,  4  Allen,  321. 

(441]  *We  do  not  think  that  the  case  comes 
within  the  provisions  of  §  1909,  permitting 
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an  appeal  to  this  court  only  in  e 
volving  the  question  of  perBonal  fw 
The  appeal  will  be  diamisMd  for 
jurisdiction. 

Mr.  Justice  Brewer  took  no  part 
decision  of  this  < 


HENRY  A.   CRANE,   PUT.   ii^  ] 

T. 

CORNELIUS  P.  BUCKLEY,  ] 
Spreckles,  and  Timothy  Hopkiiii 
in  Err. 

(See  S.  C.  Reporter's  ad.  441-4^ 

Appeal — supersedeas— proaecntiiis  ft 
A  party  who,  on  appeaJ  froi 
cree  for  the  recovery  of  posseaskm 
property  unless  the  balance  of  the  p 
price  should  be  paid  before  January 
secures  an  extension  of  th%  time  f 
payment  until  November  1,  1899, 
prosecuted  his  appeal  to  effect,  wit 
meaning  of  a  supersedeas  bond  to 
the  adverse  party  from  loss  in  the  t 
possession  of  the  premises,  aa  to  | 
any  recovery  on  such  bond  for  the  i 
occupation  of  the  property  betweei 
dates. 

[No.  68.1 

Argued    and    submitted   October  28 
Decided  December  Z,  1906. 

IN  ERROR  to  the  United  SUtes 
Court  of  Appeals  for  the  Ninth 
to  review  a  judgment  affirming,  on 
ond  writ  of  error,  a  judgment  of  t 
cuit  Court  for  the  Southern  Distriet 
ifomia  in  favor  of  defendant  in  an 
on  a  supersedeas  bond.     Affirmed. 

See  same  case  below,  70  0.  C  A.  ^ 
Fed.  22.     On  first  appeal,  59  C  a 
123  Fed.  29. 

The  facts  are  stated  in  the  oplnioi 

Mr.  Charles  S.  Cashing  argued  tbi 
and,  with  Mr.  William  Grant,  filed 
for  plaintiff  in  error: 

The  affirmance  of  the  judgment 
upper  court  conclusively  establishes ' 
bility  of  the  appellant  on  the  bond. 

Davis  V.  Patrick,  8  a  C.  A.  6S8, 
S.  App.  829,  67  Fed.  909;  BabbiU  i 
(Babbitt  V.  Shields)  101  U.  8.  7,  U 
820. 

The  term  "prosecute  to  effect* 
"prosecute  with  sucoess." 

10  Am.  &  Eng.  Ene.  Law,  2d  ad. 
Perrcau  v.  Bevan,  6  Bam.  ^  C  «t84| 
V.  Warner.  3  Wend.  64;  Karthaai 
ings,  6  Harr.  ft  J.  1S8. 

The  construction  placed  npon  tUi 
"prosecute  with  effect*"  by  the  balk 
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^  lliat  tlkt  ^t  shnXl  b«  prosecuted 
J  tQ  a  final  judgmeDt. 
»  Howell  ¥.  AJma.  Mill  Co,  3K 
p.  706;  Wood  V.  Thomas,  5  Black f. 
t  V.  Rbomberij,  66  Tex.  253,  18 
Seacord  v.  I^Iorgan,  3  Keyea,  636 1 
irp^rt,   101   U.  S.  391,  25  L.  ed. 

;be  judgment  is  affirmed  wholly 
■ight  of  recovery  and  partially  as 
oust,  or  as  to  ^^e^tain  ol  the  de- 
he  BTireties  are  still  liable  oa  their 

«  to  Howell  T.  Alma  Mill  Co.  38 
ep,  709. 

li  ia  not  prosecuted  to  effect  un- 
dgment  is  reverse! d  in  toio, 
Sfciiiger,  4  Craneh,  C,  C.  252,  Fed. 
1,246;   nopkins  v.  Orr,  124  U.  S. 
ed,  523,  S  Sup.  Ct.  Rep.  690. 
phin    Michae]    Detmas   submitted 
or  defendants  in  error: 
t  to  remain  in  poasession  of  the 
premlBca  m  co-extensive  with  the 
ay  the  balau^  of  the  purchase 
until  that  period  of  time  has  ex- 
of  the  rights  of  the  vendee  in 
premises  can^  to  any  extent,  or 
tbod  except  by  agreement^  be  in< 
th  or  prejudiced. 

r.  Falmateer,  89  CaL  91,  13X.RJu 
«-  808,  26  Pac.  789;  Dmgley  t. 
Centura,  57  Cal-  471;  Avery  v, 
3al.  610,  22  Am.  St.  Rep.  272,  25 
Sparks  V,  Hess,  15  CaL  194;  Fur- 
h  120  CaL  218,  52  Pac.  489. 
r  part  of  the  decree  entered  in 
court  in  the  action  in  whieh  the 
i  bond  was  given  with  which  the 
in  this  case  were  or  are  con- 
tat  part  relating  to  the  pogsession 
>erty»  This  ia  apparent  because, 
Dal  decree  bad  provided  that  Dr. 
ould  have  until  Noirember  1, 1899, 

0  complete  the  payment  for  the 
kud  that  until  the  expiration  of 
his  rights  to  an  interest  in  the 
iTolved  in  said  anit  should  not 
ted^  and  that  no  writ  of  poa- 
oust    him    from   tbe   occupation 

i)d  be  executed   or  issued,  then 

1  be  no  consideration  for  a  bond, 
son  he  would  have  retained  pns- 

the  land^  not  because  of  any 
t  bond^  but  because  of  his  ri^lit 
Rated  by  bii  contract  with  Crane 
idgment   of   the   court    rendered 

.  Crane,  67  Oal.  65,  7  Pac.  135; 

Chabot,  93  Cal.  260.  28  Pac. 
lUan  v.  Hibemia  Sav.  &  L.  Soc. 

33  Pic.  329. 

1,  if  the  original  d«?cree  was  modi- 

I  eourt  BO  a^  to  eile^t  the  samel 
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r^'sult,  it  muit  Hkewiie  follow  that  tbo 
appeal  of  Dr.  Buckley  to  this  court  from 
the  decree,  so  far  as  the  right  to  remain  in 
the  po^acsgion  of  said  property  until  Novem- 
ber 1,  ISftO,  was  concerned,  waa  prosecuted 
to  efTcct,  and  no  breach  of  tbe  flupersedeafl 
bond  occurred. 

The  suretj*fl  obligation  ia  »triciismmi 
juris t  and  he  has  a  right  to  stand  upon 
the  precise  terms  of  his  contract. 

Elder  v.  Kutner,  97  CaL  490,  32  Pac.  503; 
People  V.  Buster;  U  Cal.  220;  McDonald  v, 
Fctt,  49  Cal.  355;  Pierce  v.  Wbiting,  03 
CaL  543. 

The  foilowing  eases  sustain  thfi  conten- 
tion of  defendants  in  error  ■ 

Heinlen  v.  Beans,  71  Cal.  295,  12  Pac. 
167,  73  Cal.  240,  14  Pac.  S55;  Chase  v.  Riea, 
10  CaL  518;  Daggitt  v.  Menscb,  141  111.  396. 
31  N.  E,  153;  Poppenhuseu  T.  Seeley,  41 
Barb.  450,  AlHrmed  in  3  Keyes,  1 50;  Per- 
kina  t,  Spalding,  3  T.  B,  Mon,  12;  Kibble 
F.  Butler,  27  Miaa.  587, 

Mr.  Justice  Day  delivered  tbe  opinion  of 
the  court: 

Tbia  waa  an  action  upon  a  aupersedeai 
bondj  hrought  by  the  plaintiff  in  error, 
Henry  A.  Crane,  against  defendanta  in  error, 
Cornellijs  F.  Buckley,  as  principal,  and  Ru- 
dolph Sprecklce  and  Timothy  Hopkins,  as 
sureties. 

The  bond  was  given  in  an  action  brovi|ibt 
by  Crane  against  Buckley  in  the  superior 
court  of  Tulare  county,  California*  removed 
to  the  United  States  circuit  conrt  of  tbe 
southern  district  of  California. 

Crane  brought  suit  to  foreclose  a  contract 
for  the  sale  of  certain  lands  to  Buckley  and 
for  the  recovery  of  possession  thereof.  Up- 
on answer  and  cross  bill  Buckley  made  the 
defense  that  the  sale  was  procured  by  falae 
and  fraudulent  statements  aod  misrepresen- 
tations. The  court  found  for  eomplatnant, 
Crane;  that  the  charges  of  fraud  were  not 
sustained;  that  tbe  rights,  interests,  and 
claims  of  Buckley  in  and  to  tbe  property 
should  be  farcclosed,  subject  to  the  equitable 
privilege  that  if  Buckley  should  pay  to 
Crane  prior  to  January  1,  1899,  the  unpaid 
portion  of  the  purchase  price  and  the  inter- 
est thereon,  with  taxes  and  costs,  Crane 
shi^uld  convey  to  Buckle  J  all  the  said  real 
f.'i^tate,  pursuant  to  the  agreement  of  pur- 
chase, and  it  was  provided  in  said  decree; 

''And  unless  aaJd  respondent  shall  place 
on  file  herein  some  sufficient  and  an feia fac- 
tory evidence  that  he  has  paid,  or  has  ten- 
dered, and  is  able,  ready,  and  willing 
to  pay,  to  said  complainant,  Henry 
A.  Cranc^  the  amounts  of  money  hereinbe- 
fore provided  to  he  paid  for  the  purchase  of 
■^aid  property*  on  or  •before  the  lit  day  of [4441' 
■lanuary,  ^  D.  1899,  it  b  ordered,  adjudged, 
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and  decreed  that  the  clerk  of  this  court  do, 
on  request  of  said  complainant,  Henry  A. 
Crane,  or  of  his  counsel,  issue  a  suitable 
and  sufficient  order  or  writ  to  the  marshal 
of  this  court,  and  under  the  seal  thereof, 
to  remove  said  respondent,  Cornelius  F. 
Buckley,  from  the  possession,  uae,  and  oc- 
cupation of  said  real  property,  water  ditch- 
es, water  rights,  and  rights  of  way,  and  to 
place  complainant,  Henry  A.  Crane,  or  his 
legal  representatives,  in  the  exclusive  pos- 
session, use,  and  occupation  thereof." 

This  decree  was  entered  on  November  16, 
1898;  on  December  16,  1898,  Buckley  ap- 
pealed from  the  decree  to  the  circuit  court 
of  appeals,  and  a  supersedeas  bond  in  the 
sum  of  $8,000,  being  the  one  in  suit,  was 
given.    This  bond  is  as  follows: 

**Whereas,  the  said  respondent  and  cross- 
complainant  is  desirous  of  staying  the  exe- 
cution of  the  said  judgment  so  appealed 
from  in  so  far  as  it  relates  to  the  posses- 
sion of  the  land  and  premises  involved  there- 
in, and  is  desirous  of  staying  the  execution 
of  said  judgment  or  decree,  so  appealed 
from,  in  so  far  as  it  relates  to  the  costs 
awarded   to  complainant    therein: 

"Now,  the  condition  of  the  above  obliga- 
tion is  such  that  if  the  said  C.  F.  Buckley 
shall  prosecute  his  appeal  to  effect,  and 
shall  answer  all  damages  and  costs  that 
have  been  and  shall  be  awarded  against 
him,  if  he  fails  to  make  his  appeal  good, 
and  if  he  shall  answer  all  damages  that 
shall  accrue  to  the  said  respondent  by  rea- 
son of  the  value  of  the  use  and  occupation 
of  the  land  and  premises  from  the  time  of 
said  appeal  until  the  delivery  of  possession 
thereof  to  said  Henry  A.  Crane,  and  for  all 
waste  committed  thereon,  then  the  above 
obligation  to  be  void,  else  to  remain  in  full 
force  and  effect." 

October  2,  1809,  the  circuit  court  of  ap- 
peals affirmed  the  decree.  On  October  19, 
1809.  Buckley  having  filed  a  petition  for  re- 
hearing as  to  a  part  of  the  judgment  given 
Octolxjr  2,  1899,  or  for  such  modification 
thereof  as  would  allow  him  until  November 
1,  1800,  within  which  to  make  the  payments 
required,  the  circuit  court  of  appeals  ftaind: 
[445]  ***The  record  does  show  that  the  appellant 
made  large  payments  under  the  contract, 
and  that  he  has  made  other  large  expendi- 
tures in  the  improvements  of  the  property 
which  was  the  subject  of  the  contract.  It 
is  also  true  that  the  sums  remaining  due 
from  the  appellant  under  the  contract  were 
large.  These  payments,  the  decree  of  the 
court  l)elow,  which  was  entered  on  the  16th 
day  of  November,  1808,  retjuired  to  be  made 
prior  to  January  1,  1800,  in  order  that  the 
rights  and  interests  of  the  appellant  in  the 
property  be  saved,  which  were  by  the  de- 
cree otherwise  forever  foreclosed  and  ended. 
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I  Under  the  circumstanoes  appearing  ia  tk 
record  this  court  is  of  the  opinion  that  i 
is  equitable  and  just  to  allow  the  appellu 
until  the  Ist  day  of  November,  1890.  witU 
which  to  make  the  payments  required  by 
the  decree  from  which  the  appeal  is  takoi, 
and,  accordingly,  it  is  ordered  that  tki 
judgment  of  this  court  entered  herein  <■ 
the  2d  day  of  October,  1899,  be,  and  here- 
by is,  so  modified  as  to  read:  'Cause  n- 
manded  to  the  court  below,  with  directioH 
to  substitute  for  the  let  day  of  Januarji 
1899,  the  let  day  of  November.  18:}9.  with- 
in which  the  payments  therein  provided  for 
are  permitted  to  be  made,  and,  as  so  modi- 
fied, the  decree  ia  affirmed.' ".  38  C  C  1 
688,  97  Fed.  980. 

Upon  mandate  from  the  circuit  conit  of 
appeals,  this  modification  was  entered  li 
the  circuit  court. 

Possession  of  the  property  waa  not  h 
fact  delivered  till  November  4,  1899.  Altar 
the  proceedings  above  recited,  action  wm 
commenced  on  the  bond  to  recover  tiJM, 
the  penalty  thereof,  for  the  alleged  ntai 
of  the  use  and  occupation  of  the  premiM 
by  Buckley,  between  January  1  and  NofW- 
her  1,  1899,  and  waste. 

On  the  first  trial  of  the  case  in  the  eh^ 
cuit  court  a  verdict  of  $5,000  waa  rendcni 
against  the  present  defendant  in  error,  aft- 
erwards reduced  to  $3,000. 

This  judgment  waa  reversed  upon  writ  of 
error  to  the  circuit  court  of  appeals.  99  GL 
C.  A.  109,  123  Fed.  29. 

Upon  a  subsequent  trial  of  the  caie.  ap* 
on  instructions  following  the  ruling  of  tW 
circuit  court  of  appeals,  a  verdict  and 
•judgment  were  rendered  in  favor  of  the  ^{ 
fendant  in  error.  Another  writ  of  eiwr 
being  taken  to  the  circuit  court  of  appetK 
this  judgment  waa  aflfirmed,  and  the  pltii' 
tiff  in  error  brought  the  case  here. 

The  question  in  this  case  aa  prfseatrf 
here  is  briefly  this:  Can  the  plaintiff  in  tf* 
ror  recover  upon  the  supersedeas  bond  for 
the  value  of  the  use  and  occupatioB  of  thi 
premises  in  question  from  January  1,  IM 
to  Novem1>er  1,  1899?  This  waa  the  pcrio' 
for  which  the  circuit  court  of  appcab,  np* 
the  application  for  rehearing,  modified  tki 
decree  so  far  aa  to  extend  the  right  of  Bwk- 
ley,  one  of  the  defendanta  fn  error,  and  thi 
principal  in  the  bond,  to  remain  in  po*** 
^ion  of  the  premises,  postponing  the  foi^ 
closure  of  his  rights  therein  until  the  cii 
of  the  period  named  in  the  extenaion.  1^ 
bond  was  given  under  cover  of  {  1000  ■ 
the  Revised  Statutes  of  the  United  StiM 
(U.  S.  Comp.  SUt  1001,  p.  712),  whi^  p 
vides: 

''Every  justice  or  Judge  signing  a  dkili* 
on  any  writ  of  error  ahall,  except  fa  M^ 
brought  up  by  the  United  Statea  or  bf  1^ 
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i«^ioii  of  uijr  department  of  the  govern' 
j^&t,  tik«  good  ajid  Aiiffieient  security  that 
Ha  pUmitlf  m  error  or  the  appellant  abaO 
ffKisecute  Ub  writ  or  appeal  to  effect,  and, 
If  he  fail  to  make  his  plea  good^  shall  an- 
it£f  all  damans  and  coats  where  the  writ 
k«  «]petaedeas  and  aia^rs  execution^  or  all 
mt»  only  where  It  la  not  a  luper^ede&a 
u  if^^resald.** 
n^  ohjeet   and    purpose  of  this   aeetion 

I  iid  til  lioad  giren  in  pursuance  thereof  is 
Id  bdfliimifj  the  party  prerailiBg  In  the 
iri^ciiiJ  euit  agiiinat  losa  In  the  respects 
lUled  in  the  bond,  by  reason  of  an  in- 
iffbcttial  attempt  to  reverse  the  holding  of 

Jk  Mai  court.  The  success fu!  party  in 
^Hp|£e«  the  plaintiff,  could  not  have  the 
Hm  execut^df  eo  far  aa  the  possession  of 
Uk  property  waa  concerned,  after  the 
igpcreedcAS  bond  waa  given^  and  the  pur- 
f»t  of  that  instrumeTit  was  to  secure  him- 
fmm  lose  during  the  time  and  to  the  extent 
tkt  Mfl  hand  was  stayed  from  action.  In 
order  to  keep  the  obligation  of  the  bond  it 
an  jiecQssary  that  the  plabil0  in  error 
ikuM  iubst  ant  i  ally  reverse   the    judgroent 

i}Qf  d«cree  in  the  reapeeta  in  *  which  the  hoEd 
ffta  bdemnity.  As  was  said  by  Mr.  Chief 
Juitic*  Waite,  in  Gay  v.  Parpart,  101  U.  8. 

^»l»39g,25  L-  ed.  841t 

•Tf,  on  the  final  disposition  of  a  writ  of 
Km  or  appeal ,  the  judgement  or  decree 
bDQght  under  review  is  not  substaotiany 
tnmd,  it  Is  a^rmed,  and  the  writ  of  error 
K  appeal  has  not  been  prosecuted  with  ef- 

It  is  elementary  that  the  obligation  of 
wieties  upon  bonds  is  BiricHssimi  juris 
md  not  to  be  extended  by  implication  or  en- 
kr|ed  construction  of  the  terms  of  the  eon- 
tact  entered  into.  What,  then,  waa  the 
ittitude  of  the  ease  when  this  appeal  bond 
vu  liren  T  The  action  had  been  brought  to 
fondoifl  a  contract  of  pUTchase,  The  de- 
fense had  pfoved  unavailing.  The  decree 
bd  prorided  that  unless  Buckley  made  the 
piyments  required  by  January  1,  1899,  his 
ligtt  md  interest  in  the  property  should 
W  forever  foreelosed^  and  a  writ  should  issue 
to  pQt  the  plaintiff  in  possession  of  the 
ptjperty* 

IVom  this  decree  Buckley  appealed,  and, 
fa  ^fder  to  prevent  iti  execution,  gave  the 
honj  in  auit^  which  recites  that  he  Is  de- 
limn  of  fltajnng  the  execution  of  the  judg- 
iMiit  appealed  from  In  so  far  as  it  related 
to  the  possession  of  the  lAnds  and  premises 
TOolred,  and  as  to  costs,  which  are  not  now 
h  eontroTersy,  Then  comes  the  condition  of 
ih§  obligation^  that  the  appellant  shall 
piiemte  his  appeal  to  efTectj  and  the  under- 1 
Z03  V.  B. 


taking  that  if  he  fails  to  make  his  appeal 
good  he  shall  answer  In  damages  which  sh4lJ 
accrue  by  reason  of  the  value  of  the  use  and 
occupation  of  the  premises  until  the  de- 
livery of  the  possession  thereof,  and  for 
waste  committed  thereon.  The  eff^ect  of  this 
bond  was  to  permit  Buckley  to  remain  in 
pQssegsionr  and  to  require  him  to  prosecute 
hia  appeal  to  effect;  in  default  of  which  he 
and  his  sureties  may  be  subjected  to  Ma* 
bility  upon  the  bond. 

What  ia  meant  by  proaecnting  hia  appeal 
to  effect!  It  ia  an  expression  substantially 
equivalent  to  prosecuting  his  appeal  with 
success  J  to  make  subitantial  and  prevailing 
hig  attempt  to  reverse  the  decree  or  judg- 
ment awarded  against  him. 

It  is  to  be  rememhered  that  there  Is  not 
involved  in  this  suit  'any  right  to  rGcoverl44li] 
for  use  and  occupation  other  than  that  be- 
tween the  dates  of  January  1^  1B^$),  and 
November  1,  1890,  This  is  the  very  timt 
during  which*  by  the  modified  decree  entered 
by  virtue  of  the  order  of  the  circuit  court 
of  appeals^  the  foreclosure  of  the  contract 
was  postponed  and  the  defendant  in  error, 
Buckley,  permitted  to  remain  in  possessioD 
of  the  premiaes. 

As  we  have  said,  the  appeal  bond  was  to 
secure  the  plaintiiT  from  loss  in  the  use  and 
posseasion  of  the  premises,  unless  Buckley 
prosecuted  his  appeal  to  effect.  It  is  mani- 
fest that  the  effect  of  the  decree  in  the  cir- 
cuit court  of  appeals  was  to  extend  the  time 
of  rightful  possession  for  the  period  covered 
in  this  suit.  This  right  of  possession,  with* 
held  from  the  plaintiff  in  error  by  the  ex* 
tension  awarded  in  the  court  of  appeals, 
was  the  essence  of  the  thing  for  which  the 
plaintiff  in  error  was  indemnified  by  the 
terms  of  the  obligation.  We  cannot  think 
it  makes  any  legal  difference  in  the  liability 
of  the  sureties  upon  the  bond  that  Buckley 
did  not  pay  the  balance  of  the  purchase 
money  within  the  time  of  the  extension. 
The  effect  of  the  decree  was  to  extend  the 
right  of  possef?ftion  and  to  prevent  a  fore- 
closure of  his  rights  after  January  *1,  1890, 
uiiti!   the   date   named,— November   1,   1899* 

This  extended  right  of  possession  and  post- 
ponement of  foreclosure  to  November  1, 
1899,  Buckley  gained  by  the  appeal,  which, 
in  our  view,  he  thus  prosecuted  to  effect; 
or,  what  is  another  way  of  saying  the  same 
thing,  to  a  successful  issue  upon  the  very 
thing— the  wrongful  possession  of  the  prop- 
erty^— against  which  the  plaintiff  in  error 
was  indemnified  by  the  terms  of  the  obli- 
gation sued  upon.  In  this  view  of  the  case 
the  jud lament  of  th«  Circuit  Court  of  Ap^ 
I>eala  ii  a&iued. 

263 


449,  460 


SuPBEifE  Ck)uirr  of  the  United  States. 


Oct. 


449]        'Ex  parte  ABRAHAM  C.  WISXER. 

(See  S.  C.  Reporter's  ed.  449-461.) 

Removal  of  causes — diverse  citizenship— non- 
residence  of  both  parties — consent. 

1.  A  suit  which,  by  reason  of  the  non- 
residence  of  both  parties,  could  not  have 
been  brought  in  the  Federal  circuit  court  in 
the  first  instance,  cannot  be  removed  to  that 
court  from  a  state  court,  under  the  acts  of 
March  3,  1887  (24  Stat,  at  L.  552,  chap.  373), 
and  August  13,  1888  (25  Stat,  at  L.  433, 
chap.  866,  U.  S.  Comp.  Stat.  1901,  p.  608), 
on  the  ground  of  diverse  citizenship,  at 
least  where  the  plaintiff  resists  such  re- 
moval, even  if  the  consent  of  both  parties 
oould  confer  jurisdiction. 

Mandamus— to  remand  case  to  state  court 

2.  Mandamus,  rather  than  prohibition, 
is  the  proper  remedy  where  the  circuit  court 
of  the  United  States  refuses  to  remand  to 
the  state  court  from  which  it  was  removed 
a  case  over  which  the  Federal  court  has  no 
jurisdiction. 

[Nos.   9,   10,  Original] 

Submitted  May  14,  1906.     Decided  Decem- 
ber 10,  1906. 

PETITION  for  a  writ  of  mandamus  to 
compel  the  Circuit  Ck)urt  of  the  United 
States  for  the  Eastern  Division  of  the 
Eastern  District  of  Missouri  to  remand  a 
cause  to  the  Circuit  Court  of  the  City  of  St. 
Louis,  from  which  it  was  removed.  Award- 
ed.   Also  a 

PETITION  for  a  writ  of  prohibition  to  stay 
proceedings  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  Division  of 
the  Eastern  District  of  Missouri  in  a  cause 
alleged  to  have  been  removed  improperly  to 
that  court  from  the  Circuit  Court  of  the 
City  of  St.  Louis.    Dismissed. 

Statement  by  Mr.  CJhief  Justice  Fuller: 
Abram  C.  Wisner,  a  citizen  of  the  state 
of  Michigan,  commenced  an  action  at  law, 
on  February  17,  a.  d.  1906,  in  the  circuit 
court  in  and  for  the  city  of  St.  Louis  and 
state  of  Missouri,  against  John  D.  Beards- 
ley,  a  citizen  of  the  state  of  Louisiana,  br 
filing  a  petition,  together  with  an  affidavit 
on  which  that  court  issued  a  writ  of  attach- 
ment, in  the  usual  form,  directed  to  the 
sheriff  of  St.  Louis.  The  sheriff  returned  no 
property  found,  but  that  he  had  gamisheed 
the  Mississippi   VaHey   Trust   Company,   a 


I  corporation  of  Missouri,  and  also-  had  tovi 
Beardsley  with  summons  in  the  city  of  8 
Louis. 

Saturday,  March  17,  a.  d.  1906,  the  pt 
nishee  answered,  and  on  the  Mine  di 
Beardsley  filed  his  petition  to  remofi  tt 
action  from  the  state  court  into  the  drn 
court  of  the  United  States  for  the  eaitcf 
division  of  the  eastern  district  of  Hiuov 
on  the  ground  of  diversity  of  dtizeniU| 
together  *with  the  bond  required  in  n 
case.  An  order  of  removal  was  therenpi 
entered  by  the  state  court  and  the  tnmsoi] 
of  record  was  filed  in  the  circuit  eomt  c 
the  United  States. 

MondHy,  March  19,  Wisner  moved  to  if 
mand  in  these  words: 

"Now  at  this  day  comes  plaintiff,  by  U 
attorneys,  Jones,  Jones,  &  Hocker,  snd  if 
pearing  speciaUy  for  the  purposes  of  tU 
motion  only,  saving  and  reserving  any  w 
all  objections  which  he  has  to  the  i 
imperfections  in  the  mode, 
method  of  the  removal  papers,  and  i 
ly  denying  that  this  court  has  juriidielifl 
of  this  cause,  or  of  the  plaintiff  thereiii,  it 
spectf  ully  moves  the  court  to  remand  tU 
cause  to  the  circuit  court  of  the  dty  of  S 
Louis,  from  whence  it  was  removed,  for  tki 
reason  that  this  suit  does  not  involvi  I 
controversy  or  dispute  properly  wtthii  tki 
jurisdiction  of  this  court,  and  that  it  if 
pears  upon  the  face  of  the  record  herein  tkd 
the  plaintiff  is  a  citizen  and  resident  of  tti 
state  of  Michigan  and  the  defendant  a  ctt 
zen  and  resident  of  the  state  of  Looiiuat 
and  the  cause  is  not  one  within  the  orighil 
jurisdiction  of  this  court;  hence  tluieoal 
cannot  acquire  jurisdiction  by  nmowtH' 

The  motion  was  heard  and  denied  kfA 
2,  1906,  the  circuit  court  referring  to  FMl 
V.  Gray,  120  Fed.  156,  and  Rome  Petraliii 
&  Iron  Co.  V.  Hughes  Specialty  Well  DriD 
ing  Co.  130  Fed.  585,  as  representing  tte  tf 
fercnt  views  of  the  courts  below  on  theqM 
tion  involved. 

On  April  23,  Wisner  applied  to  thb  eori* 
for  leave  to  file  a  petition  for  maadamM  i 
well  as  a  petition  for  prohibition;  leatevt 
granted,  and  rules  entered,  retumsMe  ^ 
14,  1900,  and  the  cases  submitted  on  thi  n 
turns  to  the  rules. 

Messrs.  J.  J.  DariingtOB,  Jaain  C  J90 
and  H.  S.  Mecartney  submitted  the  wm 
for  petitioner.    Messrs.  C  G.  B.  1 


Note. — On  removal  of  causes  in  eases  of 
diverse  citizenship — see  notes  to  Whelan 
V.  New  York,  L.  E.  &  W.  R.  Co.  1  L.R.A. 
65;  Seddon  v.  Virginia,  T.  &,  C.  Steel  &  I. 
Co.  1  L.R.A.  108;  lluskins  v.  Cincinnati, 
N.  0.  &  T.  P.  R,  Co.  3  L.R.A.  545;  Rierbower 
V.  Miller,  9  L.R.A.  228;  Brodhead  v.  Shoe- 
maker, 11  L.RA.  567;  Delaware  R.  Constr. 
«64 


Co.  V.  Meyer,  26  L.  ed.  U.  a  MS;  Bitt 
V.  National  Home  for  Disabled  VotaiM 
Soldiers.  36  L.  ed.  U.  S.  946;  and  Tonm 
V.  Shedd.  36  L.  ed.  U.  S.  528. 

On     the  distinction  betwem  jmhMlii 
and    mandamus — see    nolo   to    wi&mSa% 
Guthrie,  8  LJLA.  66. 

an  Hi 
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"Mnr  i  Heeartnej,  Jones,  Jones,  k  Honker 

•oiai  (be  brief: 
rbc  tvcoTd    elio'tvi    that    neither    of   the 

futki  to  the  suit  iiiToIved  in  thja  applica- 

ttei  resided  In  thf  eaatem  judicial  district 

ifldeoiirt,  so  that  it  could  not  have  been 

feusUiEied  in   that   ^urt   if   it   hiMl   been 

IfWiiit  there  origioally  by  origiDal  process. 
Shiw  T*  Quincy  Mia.  Co,  (Ex  parte  SliawJ 

m  U.  S.  4M,  448,  440,  36  L.  ed.  76S,  7T0, 
1,  12  Sap.  Ct.  Rep.  S35;  McCormick  Har- 

l»%  Mftch.  Co.  v.   Walthers,   134   U.  3. 

43,  li  33  L,  ed.  834,  835,  10  Sup.  a.  Kep, 
1 1^^,  Smith  V.  Lyon,  133  U.  S.  319,  33  L.  ed. 
[m.  10  Sup.  a.  Rep.  303;  St.  Louis  A  S,  F. 

I  Co.  tr.  McBride,  141  U.  S.  128.  129,  35  L, 

ii«eo,  11  Syp.  Ct.  Rep.  982. 

h  ofder  to  make  a  suit  reniovabte  under 
,ttw  section  of  the  &cL  it  must  be  one  which 
lb  pkintiff  could  have  brought  originally 
'k  tie  United  Stales  circuit  court  to  which 
%  VDcdd  be  removed,  by  origiQaJ  prooeii. 

*  IkdiaoBTille  Traction  Co.  v.  St.  Bernard 
MiL  Co.  196  U,  S.  245,  246,  49  U  ed.  464, 
^,£5  Snp.  Ct,  Eep.  251;  Meitiean  Fat.  R. 
p.  f.  Davidson^  157  U.  S.  208,  39  L.  ed, 
p,  15  Sup.  Ct,  Rep.  563;  Cochran  v.  Mont- 
Liaery  County,  19S»  U.  S.  272,  50  L.  ed. 
188, 26  Sup.  Ct.  Rep.  58;  Teuneesee  v.  Union 
i  Pkfltera*  Bank,  152  U.  S.  454^  38  L.  ed. 
511.14  Sup.  Ct,  Rep.  654;  Metcalf  v,  Water- 
tuwn,  128  U.  S.  58tl,  32  L.  ed.  543,  0  Sup. 
,l3LEep*  173;  Mluneaota  v.  Northern  Securi- 
m  Q>.  194  U,  8,  48-64,  4S  L.  ©d.  870-S78, 
PSif.  Ct,  Rep.  598;  Boston  &  M,  Consol, 
Cbpper  t  S.  Min,  Co.  v.  Montana  Ore  Fur- 
iismg  Co.  ISS  U.  S.  640,  47  L.  ed.  632,  23 
8^.Ct.  Rep.  434;  Cates  v.  Allen,  149  U.  S. 
m  4S0,  37  L.  ed.  808,  809,  13  Sup.  Ct. 
lep.  m,  977 1  Sweeney  t.  Carter  Oil  Co. 
m  [T.  S.  252,  50  L.  ed.  178,  26  Sup.  a.  Eep. 
B;  Sottthem  P.  Co.  v.  Denton,  146  U.  S. 
«1  38  L.  ed,  043,  13  Sup.  a.  Rep.  44; 
Aftiewon  ?.  Watt,  138  U.  S.  701,  702,  34 
L«il080,  1081,  11  Sup.  Ct.  Rep.  440;  Neel 
T.PaMy!TAnia  Co.  167  U.  S.  153,  154,  39  L. 
li  654,  15  Sup,  Ct.  Rep,  589;  Hannek  t. 
littrick,  153  U.  S.  198,  38  L.  ed.  687,  14 
%■  Ct  Rep,  S3^;    Powers   v.   Chesapeiike 

*  0.  R.  Co,  lea  U.  S.  m,  42  L.  ed.  675,  18 
fctp-a  Rep.  264;  Manafleld,  C,  &  L.  M. 
t  Co.  T.  Swan,  111  U.  8.  379,  28  L.  ed. 
«,  4  Sup.  Ct.  Rep.  510. 

^  only  districts  in  which  a  defendant 
^  bi  filed  under  the  act  of  1888  are  that 
^  tJae  Tegjdenoe  of  the  plaintiff  and  that  of 
*•  itsSdenee  of  the  defendant  (Smith  v. 
^^  ftupra^  McCormick  Harvesting  Macb. 
G>^  T.  Waltber*,  134  U.  S.  44,  33  L,  ed. 
*54,  Id  Sup.  Ct,  Rep.  4S5;  Mexican  Nat. 
^  Co.  V.  Dftvidsnn,  supra ;  Shaw  ?.  Quincy 
Win.  Co.  [Ex  parte  Shaw]  145  U.  S,  448, 
W».  m  L.  ed.  770.  T71,  12  Sup.  a.  Rep. 
^^  and  such  district  is,  therelore,  the  only 
•03  V.  8.  ^ 


"proper   dfstriet/'   within   the   moaning   of 
the  1st  section  of  the  act. 

Tbia  case  does  not  fall  within  the  principle 
yf  the  case^  which  apply  when  the  question 
of  waiver  is  raised  by  ^uit  being  brought 
originally  in  the  Federal  court. 

Central  Trust  Co.  v.  McCJeorge,  151  U.  S. 
134,  38  L.  ed.  100,  14  Sup.  Ct.  Rep.  286; 
Shaw  V.  Quincy  Min.  C^o.  (Ex  parte  Shaw) 
145  U.  S.  453,  38  L.  ed.  772,  12  Sup.  Ct.  Eep. 
035. 

Frohibition  ii  a  proper  remedy. 

2  Coke,  Init.,  title  Ariimtli  Cl^ru  602^  Car- 
ter V.  Southail,  3  Kees,  &  W.  126;  Ee  Alix, 
166U.S.  137,41L.ed.  948,  17  Sup.  Ct,  Eep. 
522;  Smith  V.  Whitney,  116  U.  B,  167,  173, 
20  L.  ed.  eOl,  602,  6  Sup.  Ct.  Rep.  670;  Kx 
parte  Easton,  05  U.  8,  77,  24  L.  ed.  376;  Re 
Morrison  (Morrison  v.  District  Court)  147 
U.  S.  36,  37  L.  ed.  68,  13  Sup.  a.  Rep. 
246;  Re  Fassett,  142  U,  S.  486,  35  L,  ed. 
1089,  12  Sup.  Ct,  Rep.  295;  Re  Cooper,  143 
U.  S.  495,  36  L.  ed.  239,  12  Sup.  Ct.  Rep, 
453;  United  States  v.  Hoffman,  4  Wall. 
161,  18  L.  ed.  355;  Re  Huguley  Mfg,  Co» 
184  U,  S.  301,  46  L.  ed.  551,  22  Sup.  Ct. 
Rep.  455;  Ex  parte  Pennsylvania,  109  U. 
S.  175,  176,  27  K  ed.  895,  3  Sup.  a.  Rep. 
84 ;  Bronson  v.  Lacrosse  &  M.  R.  Co.  I  Wall. 
408,  17  L.  ed.  618;  Fitfherbert,  Nat.  Brev. 
(46a)  '108;  Jones  v.  Owen,  18  L.  J.  Q.  B. 
N.  S.  8;  Ex  parte  Phenix  Ins.  Co.  US  U.  8, 
610,025,626,30  L.  ed.  274, 260, 7  Sup.  Ct 
Rep.  25;  Ee  Eice,  155  C.  S.  396,  39  L.  ed. 
108,  15  Sup.  Ct  Eep.  149;  Minnesota  v, 
Northern  Securitie.^  Co.  194  U.  S.  65.  60.  48 
L.  ed.  878,  879,  24  Sup.  Ct.  Rep.  598;  Neel 
V.  Pennsjlvania  Co.  supra;  Tennessee  v- 
Union  &  Planters'  Bank,  152  U.  S.  461,  38 
L.  ed.  514,  14  Sup.  Ct.  Rep.  564;  Colorado 
Cent  Conaol.  Min,  Co,  v.  Turok,  150  U,  S, 
138,  143,  37  L,  ed.  1030,  1032,  14  Sup.  Ct 
Eep.  35 ;  Hanrick  v.  Hanrick,  153  U.  S,  !fl2 
198,  38  L.  ed.  685,  687,  14  Sup,  Ct  Rep.  835. 

Even  if  your  petitioner  bad  a  remedy  by 
appeal  or  error,  yet  it  must  be  an  adequate 
remedy  to  bar  it  from  a  right  to  the  writ 
of  prohibition  under  the  facts  shown  by  the 
petition  for  removal  and  record  In  the  suit 
involved  in  this  proceeding. 

Re  Huguley  Mfg.  Co.  tupra;  Re  Atlantic 
City  E.  Co.  164  0.  S-  633,  41  L,  ed.  579,  17 
Sup.  Ct.  Eep.  208. 

The  writ  of  mandamus  is  also  a  proper 
remedy  for  the  assumption  and  etere!a« 
of  excess  of  jurisdiction  complained  of  in 
thii  proceeding,  and  more  especially  for 
caiiaing  the  doing  of  that  which  it  is  the 
court's  duty  to  do  under  the  circumstances 
by  express  command  of  the  law,  and  afford* 
ing  affirrnnttve  relief. 

Virginia  v.  Rives  (Ex  parte  Virginia)  100 
LL  S,  323,  25  L.  ed.  671;  Ex  parte  Bfttdlf^y, 
7  Wall.  364,  377,  19  L.  ed,  214,  219;  Virginia 
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T.  Paul,  148  U.  S.  123,  37  L.  ed.  392,  13  Sup. 
Ct.  Rep.  536;  Gaines  v.  Rugg  (Gaines  v. 
Caldwell)  148  U.  S.  243,  37  L.  ed.  437,  13 
Sup.  Ct.  Rep.  611. 

Messrs.  John  M.  Moore,  Edward  C.  Eliot, 
and  George  H.  Williams  submitted  the  cause 
for  respondent: 

Jurisdiction  of  the  circuit  courts  of  the 
United  States  is  conferred  by  the  first  clause 
of  §  1  of  the  judiciary  acts  of  1887, 1888,  and 
the  subsequent  clause  of  said  section  merely 
limits  the  venue  of  suits,  t.  e.,  confers  a 
special  privilege  on  a  defendant. 

McCormick  Harvesting  Mach.  Co.  y.  Wal- 
thers,  134  U.  S.  41,  33  L.  ed.  833,  10  Sup. 
Ct.  Rep.  485;  Davidson  v.  Mexican  Nat.  R. 
Co.  157  U,  S.  201,  39  L.  ed..  672,  15  Sup. 
Ct.  Rep.  563. 

The  clause  of  §  1,  providing  that  suit 
shall  only  be  brought  in  the  district  of  either 
the  residence  of  the  plaintiff  or  the  de- 
fendant, is  a  special  and  personal  privilege, 
inuring  to  the  benefit  of  the  defendant, — 
a  privilege  which  may  be  waived. 

Ex  parte  Schollenberger,  96  U.  S.  369, 
24  L.  ed.  853;  St.  Louis  &  S.  F.  R.  Co. 
T.  McBride,  141  U.  S.  131,  35  L.  ed.  661, 
11  Sup.  Ct.  Rep.  982;  Central  Trust  Co.  v. 
McGeorge,  151  U.  S.  131,  38  L.  ed.  99,  14 
8up.  Ct.  Rep.  286. 

The  right  of  removal  is  given  wholly  to 
the  defendant,  without  any  reference  in  a 
Temote  degree  to  the  plaintiff  or  his  wishes ; 
so  no  waiver  on  the  part  of  the  plaintiff  is 
necessary  or  proper. 

Virjifinia -Carolina  Chemical  Co.  v.  Sun- 
dry Ins.  Cos.  108  Fed.  452. 

The  cases  supporting  the  right  of  removal 
Are: 

Vinal  V.  Continental  Constr.  &  Improv.Co. 
34  Fed.  229;  Rome  Petroleum  &  Iron  Co.  v. 
Hughes*  Specialty  Well  Drilling  Co.  130  Fed. 
685;  Morris  v.  Clark  Constr.  Co.  140  Fed. 
756;  American  Finance  Co.  t.  Bostwick,  161 
Mass.  19,  23  N.  E.  656. 

Mr.  Chief  Justice  Fuller  delivered  the  opin- 
ion  of  the  court: 

By  article  3  of  the  Constitution  the  judi- 
cial power  of  the  United  States  was  "vested 
in  one  Supreme  Court,  and  in  such  inferior 
courts  as  the  Conjrress  may,  from  time  to 
time,  ordain  and  establish.** 

And  the  judicial  power  was  extended  **to 
all  cases,  in  law  and  equity,  arising  under 
this  Constitution,  the  laws  of  the  United 
States,  and  treaties  made,  or  which  shall 
be  made,  under  their  authority;  to  all  cases 
affecting  ambassadors,  other  public  minis- 
ters, and  consuls;  to  all  cases  of  admiralty 
and  maritime  jurisdiction;  to  controversies 
to  which  the  United  States  shall  be  a  party; 
X)  controversies  between  two  or  more  states; 
between  a  state  and  citizena  of  another 
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state;  between  citizens  of  different  itate 
between  citizens  of  the  same  state  claiai] 
lands  under  grants  of  different  states,  ai 
between  a  state  ur  the  citizens  thereof,  ai 
foreign  states,  citizens,  or  subjects." 

The  Supreme  Court  alone  possesses  juri 
diction  derived  immediately  from  the  Coi 
stitution,  and  of  which  the  legislative  pove 
cannot  deprive  it  (United  States  v.'Hudm 
7  Cranch,  32,  3  L.  ed.  269) ;  but  the  jariidic 
tion  of  the  circuit  courts  depends  upon  mmi 
act  of  Congress  (Turner  r.  Bank  of  Noitl 
America,  4  Dall.  8,  10,  1  L.  ed.  718.  7» 
Mclntire  t.  Wood,  7  Gkmnch,  504,  506.  3  I 
ed.  420,  421;  Sheldon  t.  Sill,  8  How.  441 
448,  12  L.  ed.  1147,  1160;  Stevenson  v.  Fu 
195  U.  S.  166,  167,  49  L.  ed.  142,  143. 35Si| 
Ct.  Rep.  6).  In  the  latter  case  we  nil 
**The  use  of  the  word  'controversies'  ii  if 
contradistinction  to  the  word  'cmset.'  in 
the  omission  of  the  word  'all'  in  reipeet  s 
controversies,  left  it  to  Congress  to  defliw  tk 
controversies  over  which  the  coorts  it  vii 
empowered  to  ordain  and  establish  vS^ 
exercise  jurisdiction,  and  the  manner  fa 
which  it  was  to  be  done." 

The  1st  section  of  the  act  of  Marrk  3 
1887  (24  Stat,  at  L.  522,  chap.  373).  as  or 
rected  by  the  act  of  August  13,  1888  (S 
Stat.  *at  L.  433,  chap.  866),  amended  H  1 
2,  and  3  of  the  act  of  Congress  of  Mairk  3 
1875  (18  Stat,  at  L.  470,  chap.  137.  T.  S 
Comp.  Stat.  1901,  p.  606),  as  follows: 

"That  the  circuit  courts  of  the  I'nitM 
States  shall  have  original  oognizancf.  na 
current  with  the  courts  of  the  several  itatii 
of  all  suits  of  a  civil  nature,  at  commos  ki 
or  in  equity,  where  the  matter  in  diipst' 
exceeds,  exclusive  of  interest  and  costs,  th 
sum  or  value  of  two  thousand  dollan.  as* 
arising  under  the  Constitution  or  lav*  c 
the  United  States,  or  treaties  made,  or  whie 
shall  be  made,  under  their  authority,  or  i 
which  controversy  the  United  States  ai 
plaintiffs  or  petitioners,  or  in  which  tkf 
shall  be  a  controversy  between  citism  < 
different  states,  in  which  the  matter  is  Hi 
pute  exceeds,  exclusive  of  interest  and  eost 
the  sum  or  value  aforesaid;  .  .  .  Bi 
no  person  shall  be  arrested  in  one  distiii 
for  trial  in  another  in  anj  dril  action  h 
fore  a  circuit  or  district  coart:  and  bo  ei« 
suit  shall  be  brought  before  either  of  » 
courts  against  any  person  by  any  oriieiv 
process  or  proceeding  in  any  other  distri 
than  that  whereof  he  is  an  inhabitant;  b 
where  the  jurisdiction  is  founded  only.  * 
the  fact  that  the  action  is  between  ritiatf 
of  different  states,  suit  shall  be  brought  ea| 
in  the  district  of  the  residence  of  either  tk 
plaintiff  or  the  defendant;     .    .    . 

"Sec.  2.  That  any  suit  of  a  civil  natttre.il 
law  or  in  equity,  arising  under  the  Constitt 
tion  or  laws  of  the  United  States,  or  tni 
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Urn  mti^  m  wMch  sh&II  be  made,  Mml^t 
tiiir  a[itbwrtty»  of  whkh  tfee  circuit  courts 
of  1^  Dsil^  States  are  given  ori^nal  juria- 
#(iioo  hj  the  prisecding  section,  which  maj 
Kir  be  peiidirig^  or  which  maj  hereafter  b« 
bRnHht,  ia  any  state  c<^«rt,  may  l>e  re- 
mmA  bf  tbe  defendant  or  defendauti  there- 
b  to  tht  e£ne$iit  court  of  the  Uititt^  States 
f^  tbft  proper  district.  Any  other  suit  of  a 
sfil  nilui^  tt  law  or  b  equity,  of  which 
th«  circujl  coufta  of  the  United  States  are 
|tfvji  ^ri^lction  by  the  preceding  aection 
ni,  vhtdl  ara  now  pending,  or  which  maj 
Imdter  b?  brought,  in  any  itate  court, 
niT  ht  reiitO(r«d  into  the  circuit  court  of  the 
L'aited  States  for  the  proper  district  by  thft 
ITjdffpiidaut  'or  defend  a  nta  therein,  being  nou- 
twd<'nts  of  that  state.  And  when,  in  any 
nil  tneiitfc^ned  in  this  section,  there  shall 
bf  i  Hwitro^cr^y  which  H  wholly  Uetween 
dtlffni  of  different  states,  and  which  can 
be  hWj  delermined  as  between  them,  then 
«UBpren«  or  more  of  the  defendantB  actual- 
(f  iaurissted  in  *uch  controversy  may  re- 
tum  fttid  iuit  into  the  circuit  court  of  tlie 
tjut«d  States  for  the  proper  district*  And 
*ii«rf  a  suit  Is  now  pendin^^  or  may  be 
bimfter  broiiy^htt  in  any  state  court,  In 
iMfh  there  Is  a  controversy  between  a  citj- 
fisn  of  tlic  state  in  which  the  suit  is  brought 
•ftl  s  citizen  of  another  itate,  any  defend- 
«t,  belnu  sucli  citiien  of  another  state, 
tii;  retnove  such  suit  into  the  circuit  court 
of  tlw  United  States  for  the  proper  diatrict, 
ittrtytitne  before  the  trial  thereof,  when  it 
ikH  he  made  to  appear  to  said  circuit  court 
Hat,  froui  prejudice  or  local  influence,  he 
wfll  itat  be  ahk  to  obtain  justice  in  such 
Ititecoyrt,     .     .     , 

"Wl^enerer  any  cause  shall  be  removed 
itom  my  state  court  into  any  circuit  court 
^  the  United  Stat^,  and  the  circuit  court 
ibH  daride  that  the  cause  was  improperly 
iTOwvedy  and  order  the  same  to  be  remanded 
to  tike  state  court  from  whence  it  came, 
«Ki  remand  shall  be  immediately  carried 
totefiecution,  and  no  appeal  or  writ  of  error 
fem  the  decision  of  the  circuit  court  eo  re- 
miidlTjg  such  cause  shall  be  allowed." 

Sertion  S,  a?  amended,  provided  for  peti- 
**«3  ind  bond  for  "the  removal  of  such  suit 
fate  the  circuit  court  to  be  held  in  the  dis- 
trict »hcre  such  suit  is  pending." 

Ia  it  la  the  nonresident  defendant  alone 
^^  b  authorized  to  remove,  the  circuit 
flJQTt  for  the  proper  dittrict  is  evidently 
tbe  drmit  court  of  the  district  of  the  res- 
idtiiet  of  the  plaintiif . 

And  it  is  settled  that  no  suit  is  removable 
ttD^^r  I  t  unless  it  be  one  that  plaintiff 
««lil  have  brought  originally  in  the  circuit 
curt.  Tennessee  v.  UniMi  %l  Planters' 
t^k,  152  U.  S.  454,  3S  L.  ed.  511,  14  Sup. 
<X  n#p,  mix  Mexican  Nat.  R.  Co.  v.  David- 
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son,  157  U.  S-  208,  39  L.  ed.  075,  15  Sup. 
Ct.  Rep,  M^%  Cochran  v.  XfiHTtiruniiTy 
County,  im  U.  S,  272,  SO  L.  ed.  188,  2G  Sup. 
Ct.  Rep.  68. 

*ln  Shaw  v.  Quincy  Min.  Co.  (Ek  fiartcfMS] 
Shaw)  145  tl  S.  444,  446,  36  L.  ed.  7GS,  770. 
VI  Sup.  Ct.  Rep.  m^,  036,  Mr.  Justice  Gray, 
speaking  for  the  court,  in  disposing  of  th« 
question  whether,  under  |  1,  ^*a  corporation 
incorporated  in  one  state  of  the  Union,  and 
having  a  usual  place  of  business  in  another 
state  in  which  it  has  not  been  incorporated, 
may  he  sued  in  a  circuit  court  of  the  United 
States  held  in  the  latter  state,  by  a  dtiJEen 
of  a  different  state/'  saidr 

*T^»5  question,  upon  which  there  has 
been  a  diversity  of  opinicwx  in  the  circuit 
courts,  can  be  beat  determined  by  a  review 
of  the  acts  of  Congress,  and  of  the  decisiona 
of  this  court,  regtirdinjGf  the  original  juris- 
diction of  the  circuit  courts  of  the  United 
States  over  suits  between  citiseena  of  dif- 
ferent states, 

*Tn  carry ingf  out  the  provision  of  the  Con- 
Btltution  which  declares  that  the  judicial 
power  of  the  United  States  shall  extend  to 
controversies  *between  citizens  of  different 
states,*  Conirress,  by  the  judiciary  act  of 
September  24,  1789,  chap.  20,  §  11,  conferred 
jurisdiction  on  the  circuit  court  of  suits  of 
a  civil  nature,  at  common  law  or  in  equity, 
Tietween  a  cituen  of  the  state  where  the 
suit  is  brought  and  a  citizen  of  another 
state/  and  provided  that  *no  civil  suit  shall 
he  brought*  'against  an  inhabitant  of  thi 
United  States,'  *in  any  other  district  than 
that  whereof  be  is  an  inhabitant,  or  in  which 
he  shall  be  found  at  the  time  of  serving 
the  writ.'     1  Stat,  at  L.  78,  79." 

Aajdi  after  observations  in  relntion  to  the 
use  of  the  word  "inhabitant^'  in  that  aet, 
and  referring  to  the  act  of  May  4,  1858  (11 
Stat,  at  L.  272,  chap.  27),  5  1,  and  the  act 
of  Mar<;h  3,  IS75  HS  Stat  at  L,  470,  chap, 
137,  U,  S.  Comp.  Stat.  1901,  p.  608},  §  Ip 
Mr.  Justice  rJray  thua  continued: 

**The  act  of  IS87,  both  in  its  original  form, 
and  as  corrected  in  1SS8,  re-cuiicts  the  rule 
tliat  no  civil  suit  snali  be  brought  against 
iiny  peracm  In  any  other  district  than  that 
whereof  he  is  an  inhabitant,  but  omits  the 
f'lause  allowing  a  defendant  to  be  sued  in 
the  district  where  he  la  fiiund,  and  adds 
this  clause:  *But  wjiere  the  jurisdiction  [of 
either]  is  founded  only  on  the  fact  thnt  the 
action  ii  between  cltiKens  of  different  states, 
suit  shall  be  brought  only  m  the  district  of 
the  residence  of  *either  the  plainti^T  or  the [450] 
defendant.'  24  Stat,  at  L.  552,  diap.  373:  25 
Stat,  at  L.  434,  chap,  SfJO.  U.  S,  Comp.  Stat. 
1901 J  p.  503.  As  has  been  adjudged  by  this 
[  court,  the  last  clause  is  by  way  of  proviso 
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to  the  next  preceding  clause,  which  forbids 
any  suit  to  be  brought  in  any  other  district 
than  that  whereof  the  defendant  is  an  in- 
habitant; and  the  effect  is  that  'where  the 
jurisdiction  is  founded  upon  any  of  the 
causes  mentioned  in  this  section,  except  the 
citizenship  of  the  parties,  it  must  be  brought 
in  the  district  of  which  the  defendant  is  an 
inhabitant;  but  where  the  jurisdiction  is 
founded  solely  upon  the  fact  that  the  parties 
are  citizens  of  different  states,  the  suit  may 
be  brought  in  the  district  in  which  either 
the  plaintiff  or  the  defendant  resides.' 
McCormick  Harvesting  Co.  v.  Walthers,  134 
U.  S.  41,  43,  33  L.  ed.  833.  834,  10  Sup.  a. 
Rep.  485.  And  the  general  object  of  this 
act,  as  appears  upon  its  face,  and  as  has 
been  often  declared  by  this  court,  is  to 
contract,  not  to  enlarge,  the  jurisdiction  of 
the  circuit  courts  of  the  United  States. 
Smith  V.  Lyon,  133  U.  S.  315.  320,  33  L.  ed. 
635,  637,  10  Sup.  Ct.  Rep.  303;  Re  Pennsyl- 
vania Co.  137  U.  S.  451,  454.  34  L.  ed.  738, 
740,  11  Sup.  Ot.  Rep.  141;  Fisk  v.  Henarie, 
142  U.  S.  459,  467,  35  K  ed.  1079,  1082,  12 
Sup.  a.  Rep.  207. 

"As  to  natural  persons,  therefore,  it  can- 
not be  doubted  that  the  elTect  of  this  act, 
read  in  the  light  of  earlier  acts  upon  the 
same  subject,  and  of  the  judicial  construc- 
tion thereof,  is  that  the  phrase  'district  of 
the  residence  of  a  person  is  equivalent  to 
'district  whereof  he  is  an  inhabitant,*  and 
cannot  bo  construed  as  giving  jurisdiction, 
by  reason  of  citizenship,  to  a  circuit  court 
held  in  a  state  of  which  neither  party  is  a 
citizen,  but,  on  the  contrary,  restricts  the 
jurisdiction  to  the  district  in  whieh  one  of 
the  parties  resides,  within  the  state  of  which 
he  is  a  citizen;  and  that  this  act.  therefore, 
having  taken  away  the  alternative,  per- 
mitted in  the  earlier  acts,  of  suing  a  person 
in  the  district  'in  which  he  shall  be  fdund,' 
requires  any  suit,  the  jurisdiction  of  which 
is  founded  only  on  its  being  l)etween  citizens 
of  different  states,  to  be  brought  in  the 
state  of  which  one  is  a  citizen,  and  in  the 
district  therein  of  which  he  is  an  inhabitant 
and  resident." 

In  short,  the  acts  of  1887,  1888  restore<l 
the  rule  of  1789.  as  we  stated  in  Cochran  v. 
Montgomery  County,  supra. 
[460]  *In  the  present  case  neither  of  the  parties 
was  a  citizen  of  the  state  of  Missouri,  in 
which  state  the  suit  was  ])rought,  and,  there- 
fore, it  could  not  have*  been  brought  in  the 
circuit    court    in   the    first   instance. 

Wisner  did  not,  of  choice,  select  the  state 
court  as  the  forum,  since  he  could  not  have 
sued  in  the  circuit  court  under  the  act,  be- 
cause neither  he  nor  Beardsley  was  a  citizen 
of  Mis«»ouri.  And  the  question  of  jurisdic- 
tion relates  to  the  time  of  commencing  the 
miit 
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But  it  is  contended  that  Beardsley  vai 
entitled  to  remove  the  case  to  the  cinnit 
court,  and  as,  by  his  petition  for  removil 
he  waived  the  objection  so  far  as  he  wh 
personally  concerned  that  he  was  not  nel 
in  his  district,  hence  that  the  circuit  coot 
obtained  jurisdiction  over  the  suit.  TUi 
does  not  follow,  inasmuch  as,  in  view  of  tte 
intention  of  Congress  by  the  act  of  1887  to 
contract  the  jurisdiction  of  the  rimft 
courts,  and  of  the  limitations  imposed  then* 
by,  jurisdiction  of  the  suit  could  not  hm 
obtained,  even  with  the  consent  of  boH 
parties.  As  we  have  heretofore  remarM: 
"Jurisdiction  as  to  the  subject-matter  mtj 
be  limited  in  various  ways  as  to  civil  lad 
criminal  cases;  cases  at  commoD  kw  ork 
equity  or  in  admiralty;  probate  eaiM,  « 
cases  under  special  statutes;  to  partieshr 
classes  of  persons;  to  proceedings  in  parti^ 
ular  modes;  and  so  on.''  Louisville  Trril 
Co.  V.  Comingor,  184  U.  a  18,  25.  49  L  di 
413,  416,  22  Sup.  Ct  Rep.  293.  In  Ootid 
Trust  Co.  V.  !kIcGeorge,  151  U.  8.  1»,  U 
L.  ed.  98.  14  Sup.  Ct.  Rep.  286.  it  wai  si- 
sumed.  however,  that  the  requirement  tM 
no  suit  should  be  brought  in  any  other  9^ 
trict  than  that  of  the  plaintiff  or  of  til 
defendant  might  be  waived,  where  neittar 
resided  therein,  because,  in  that  case.  At 
nonresident  plaintiff  had  sued  in  the  rinrit 
court  and  the  nonresident  defendant  kii 
answered  on  the  merits,  which  showfd  the 
consent  of  both  parties,  and  not  unnstmllf 
led  to  the  result  announced,  while  fa  tUs 
case  there  was  no  such  consent.  As  «M 
stated  by  Mr.  Justice  Brewer,  in  KImcyT. 
Columbia  Sav.  k  L.  Asso.  101  U.  &  78, 8t  48 
L.  ed.  103,  105,  24  Sup.  Ct.  Rep.  SO.  SS: 
"A  petition  and  bond  for  removal  an  h  tk« 
nature  of  process.  They  'constitute  th* 
process  by  which  the  case  is  tranifened 
from  the  state  to  the  Federal  court.*  WW*. 
then,  Beardsley  filed  his  petition  for  rfBOV* 
al,  he  sought  affirmative  relief  in  anotbtf 
district  than  his  own.  But  plaintiff,  ta  i** 
sisting  the  application,  and  movlnf  to  i^ 
mand,  denied  the  jurisdiction  of  the  cfacii 
court.  In  St.  Louis  ft  8.  F.  R  Co.  t.  Mr 
Bride,  141  U.  S.  127,  35  L.  ed.  659,  11  8^^ 
Ct.  Rep.  982,  where  the  plaintiffs  w«t  ^ 
zens  and  residents  of  the  western  dWiM 
of  Arkansas,  and  commenced  their  setta  li 
the  circuit  court  of  the  United  StatH  f 
the  district,  and  the  defendant  was  a  tmpt 
ration  and  citixen  of  the  state  of  lllWMi 
it  was  held  that,  ms  the  defendant  apflii 
and  pleaded  to  the  merits,  he  thereby  wtNi 
his  right  to  challenge  thereafter  the  JbI^ 
diction  of  the  court  over  him,  on  the  gnvi 
that  the  suit  had  been  broogfct  it  tti 
wrong  district.  And  there  Bn  maay  olltf 
cases  to  the  same  effect. 

Our  oondusion  is  that  tlie  ease  shoril 
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■  nmsB^ed;    Knd,    as  ih«  circuit 
id  00  jnriidietioii  to  proceed^  that 
&i  ie  the  proper  remedy, 
mm  awaked;     petition   for  prohi- 
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District  of  Columbia  court  of  ap- 
■qnestion    respect  mg    Federal    au- 

lie  vallditj  of  ttn  authority  exer- 
ider  the  'United  States  was  not 
I  question  so  au  to  sustain  the  ap- 
terhdietion  of  th^  Supreme  Court 
mtftd  States  orer  tne  court  of  ap- 
the  Di strict  of  Colurobiaj  under 
ie  (51  Stat,  at  L.  11B9,  1227,  chap. 
i  £33«    hj    A    petition    for 


datnus  to  compel  the  restoration  to  her  poii- 
tion  in  tbp  classifipd  civil  service  of  a  clerk 
whoae  contention  is  not  that  the  President 
and  hi  a  repri^scntatives  were  without  au- 
thority to  dismiiis  herr  but  that  her  dii- 
missal  waa  illegal  because  the  re<^uiaite  for* 
mail  ties  prescribed  by  the  civil  service  regu- 
lations were  not  observed. 

[No,  3£M);) 

Submitted  November  19,  1908*    Decided  De- 
cember 10,  1906. 

IN  ERROR  to  the  Court  of  Appcali  of  the 
District  of  Columbk  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
preme  Court  of  the  District,  denying  a  writ 
of  mandamus  to  compel  the  restoration  of 
a  clerk  to  her  former  position  in  the  classi- 
fied civil  service.  Dismissed  for  want  of  ju* 
risdiction. 
See  same  case  below*  24  App.  D.  Gl  65. 

Statement  by  Mr.  Chief  Justice  Fiilltr: 
'Relator  was,  on  May  12,  1002,  a  clerk  in  [4^1 


-The  appellate  juriadiction  of  the 
Supreme  Court  over  the  District  of 
k  cDUrta, 
i 

pneraL 
fb  of  review. 
fWrit  of  error  or  appeal. 
|[Cliaes  certified;  certiorari 
Vlity  of  determlnatioE. 
Mictional  amount 
htu  corpus   cases, 
imbal  cases. 

m  inTolriTig  Federal  questions, 
.  In  getieral. 

.  Pitent  and  copyright  cases. 
Questions    respecting    Federal    law 

QT  treaty. 
I  Questions    respecting   Federal    au- 

thonty. 

L  In  general. 

m  by  the  act  of  February  27,  1801 
(It  L,  105,  chap.  15,  U.  S.  0>rap. 
Dl,  p.  6731,  §  S,  authori?:ed  a  review 
of  error  or  appeal  in  tlie  Supreme 
f  the  United  States  of  **any  final 
t,  order,  or  decree"  of  the  circuit 
the  District  of  Columbia,  "wherein 
ter  in  dispute,  exclusive  of  costs, 
wd  the  value  of  ^100"  to  be  prose - 
i  the  same  manner,  under  the  same 
iB^,  and  the  same  prooecJingii  Khali 
therein,  as  is  or  shall  he  provided 
lie  of  writs  of  error  on  judgments 
Is  upon  orders  or  decrees  rendered 
rtmit  court  of  the  United  States." 
clause  did  not  determine  the  na- 
;he  "case"  reviewable,  hut  only  in- 
he  mode  in  which  a  case  might  be 
up  for  review.     Ormsby  v.  Webb, 


134  U.  S.  47,  33  L.  ed.  805,  10  Sup.  Ct.  Rep. 
478. 

And  when  a  supreme  court  for  the  Dis- 
trict was  established  bv  the  act  of  March 
3,  1803  {12  Stat,  at  L.  7Q4,  chap.  PI),  a 
review  of  its  judgments,  orders,  and  de- 
crees in  the  F«dcral  Supreme  Court  was  au- 
thorized by  %  11  in  the  same  cases  a'nd  in 
like  manner  as  was  then  provided  in  ref- 
erence to  the  judgments,  orders,  and  decrees 
of  the  circuit  court  a  for  the  District.  Brown 
V.  Wiley,  4  Wall.   165,   18  L.  cd.  M4. 

Under  this  statute  the  Federal  Supreme 
Court  could  revise  the  Judgments  of  the 
supreme  court  of  the  District,  sitting  as  a 
district  court  of  the  United  States,  only 
after  they  had  been  reviewed  hy  the  su- 
preme court  of  the  District,  sitting  as  a  cir- 
cuit court.  Garnett  v.  United  States,  11 
Wall.  256,  20  L.  ed.  79. 

Later,  by  the  act  of  March  3,  1885  (23 
Stat,  at  L.  443,  chap.  355,  U.  S.  Cbmp.  Stat. 
1901,  p.  572),  §  2,  Congress  extended  this 
appellate  jurisdiction  to  cases.  *' without  re- 
gard to  the  sum  or  value  in  dispute"  (see, 
however,  infra,  IV, )  in  which  the  validity 
of  a  patent  or  copyriglit  was  involved,  or 
in  which  was  drawn  in  question  the  validity 
of  a  treaty  or  statute  of,  or  an  authority 
exercised  under,  the  United  States,  And 
when  the  circuit  court  of  appeals  for  the 
District  of  Columbia  was  created  by  the 
act  of  Februnrv  0.  1B93  (27  Stat,  at  L.  436, 
chap.  74,  U.  S,  Comp.  Stat.  1901,  p.  573  h 
the  appellate  jurisdiction  of  the  Federal  Su- 
preme Court  was,  by  §  8,  defined  in  practl* 
cally  the  same  terms.  The  present  stat- 
ute, which  is,  in  elTect,  a  re-enactment  of 
the  Inst  named  section  (Sinclair  v.  District 
of  CoktLihia.  192  U.  S.  16,  48  L.  ed.  322,  24 
Sup.  Ct.  Rep.  213:  Metrnpulilan  R.  Cto,  T. 
District   of  Columbia    [Metropolitan  R.  Co. 
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the  dassifled  cWl  service  of  the  United 
States,  and  employed  in  the  War  Depart- 
ment. On  that  day  an  article  purporting  to 
be  signed  by  her,  and  making  very  serious 
reflections  on  the  President  of  ihe  United 
btates,  appeared  in  a  newspaper  published 
at  Washington.  Some  days  thereafter  the 
Secretary  of  Wcir  directed  that  relator  be 
called  upon  to  state  whether  she  was  the 
author  of  the  publication,  and,  if  so,  it  was 
ordered  that  her  attention  should  be  hi- 
▼ited  to  §  8  of  civil  service  rule  II.,  and  that 
she  be  allowed  three  days  in  which  to  sub- 
mit any  answer  or  statement  she  might 
wish  to  make. 

To  this  relator  answered,  admitting  that 
she  was  the  author  of  the  article,  but  in- 


sisting that  she  had  not  been  notified  of 
any  charge  calling  for  answer  under  tW 
rule. 

Thereupon  the  Secretary  entered  an  or- 
der dismissing  her  from  the  service,  aad 
filed  a  memorandum  assigning  as  mfoi 
therefor  the  publication  of  the  article. 

Relator  then  filed  her  petition  for  maaiar 
mus  in  the  supreme  court  of  the  District,  to 
compel  the  Secretary  to  restore  her.  Hi 
petition  recited  §§  3  and  8  of  civil  warn 
rule  II.,  and  assigned  as  groonds  of  rcM 
that  the  procedure  was  not  in  oonfonii^ 
with  the  executive  regulations  set  out,  to 
that  no  reasons  for  removal  had  been  tm- 
nished  relator,  and  also  in  that  the  real  nip 
son  of  her  removal  was  because  of  her  ft* 
litical  opinions  and  the  expression  of  tkea 


V.  Macfarland]  195  U.  S.  322,  49  L.  ed.  219, 
25  Sup.  Ct.  Rep.  28),  reads  as  follows: 
"Any  Jinal  judgment  or  decree  of  the  court 
of  appeals  may  be  re-examined  and  afiirmed, 
reversed,  or  modified  by  the  Supreme  Court 
of  the  United  States  upon  writ  of  error  or 
appeal  in  all  cases  in  which  the  matter  in 
dispute,  exclusive  of  costs,  shall  exceed  the 
sum  of  $5,000,  in  the  same  manner  and 
under  the  same  regulations  as  existed  in 
eases  of  writs  of  error  on  judgments  or 
appeals  from  decrees  rendered  in  the  su- 
preme court  of  the  District  of  Columbia  on 
February  9,  1893,  and  also  in  cases,  without 
regard  to  the  sum  or  value  of  the  matter 
in  dispute,  wherein  is  involved  the  validity 
of  any  patent  or  copyright,  or  in  which  is 
drawn  in  question  the  validity  of  a  treaty 
or  statute  of,  or  an  authority  exercised  un- 
der, the  United  States."  31  Stat,  at  L. 
1227,  chap.  854,  §  233. 

Provision  for  a  review  by  certiorari  (see 
infra,  II.  b.)  in  cases  not  falling  within 
this  section  is  made  by  the  succeeding  sec- 
tion, which  is  a  re-enactment  of  the  act 
of  March  3,  1897  (29  Stat,  at  L.  692,  chap. 
890.  U.  S.  Comp.  Stat.  1901,  p.  574). 

The  affirmative  description  of  this  appel- 
late jurisdiction  of  the  Supreme  Court  of 
the  United  States  must  be  understood  as  a 
regulatitjn  prescribed  by  Congress,  which 
prohibits  the  exorcise  of  other  powers  than 
those  described.  United  States  v.  More,  3 
Cranch,  159,  2  K  ed.  397. 

The  words  "any  final  judgment,  order,  or 
decree"  in  the  statute  defining  the  appellate 
jurisdiction  of  the  Federal  Supreme  Court 
over  the  circuit  court  for  the  District  of 
Columbia  were  held,  in  Custiss  v.  George- 
town &  A.  Tump.  Co.  6  Cranch,  233,  3  L. 
ed.  209,  to  embrace  an  appeal  from  an  order 
quashing  an  inquisition  in  the  nature  of  a 
writ  ad  quod  damnum. 

And  such  statute  authorized  a  writ  of  er- 
ror from  the  Supreme  Court  of  the  United 
States  to  review  a  judgment  of  the  drcuit 
court  of  the  District  of  Columbia  awarding 
a  peremptory  mandamus  to  restore  an  of- 
fice, where  the  requisite  jurisdictional 
•  mount  was  involved.  Columbian  Ins.  Co. 
V.  Wheelwright,  7  Wheat.  535.  5  L.  ed.  516. 
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A  decision  of  the  court  below  npoi  n 
agreed  case  could  also  be  reviewed  by  writ 
of  error.  United  States  v.  Eliason,  16  Fbt 
291,  10  L.  ed.  968. 

And  an  appeal  lay  from  a  final  deoteif 
the  circuit  court  of  the  District  of  Ootan- 
bia  affirming  a  decree  of  the  orphans'  eovt 
of  Alexandria  county,  which  dismissed  s  pi- 
tition  to  revoke  the  probate  of  a  will.  (&^ 
ter  V.  Cuttinj^,  8  Cranch,  251,  3  L.  ed.  65S. 

A  proceedmg  in  the  supreme  court  if 
the  District  of  Columbia  inrolving  the  m* 
lidity,  as  a  last  will  and  testament,  of  u 
instrument  offered  for  probate,  and  ito  id- 
mission  to  probate,  was  a  "case,**  final  joit 
ment  in  which  could  be  reviewed  is  tM 
United  States  Supreme  Court  by  writ  if 
error  if  the  value  of  the  matter  in  diip^ 
was  sufficient.    Ormsby  v.  Webb,  snpn. 

A  judgment  of  the  supreme  court  «  thi 
District  of  Columbia  confirming  an  shhI' 
ment  for  damages  sustained  by  reawi  if 
the  use  of  a  street  by  a  railroad  comp^ 
in  front  of  a  church  could  also  be  rerieen 
in  the  Federal  Supreme  Court  by  writ  if 
error.  Baltimore  &  P.  R.  Co.  v.  SaA 
Presby.  Church,  19  Wall.  62,  22  L.  cd.  ff. 

And  the  Federal  Supreme  Courfft  appe- 
late jurisdiction  was  not  defeated  hw  aH 
limitations  on  the  right  to  appw  «>* 
tained  in  the  Blaryland  or  Virginia  ls*s> 

Thus,  the  Federal  Supreme  Court  hid  j» 
risdiction  of  an  appeal  from  a  dcerie  rf 
a  circuit  court  in  the  District  of  CoIvHhh 
affirming  a  judgment  of  the  orphans'  eoarti 
although,  by  the  Maryland  laws,  the  diriijg 
of  a  court  of  chancery  or  law  on  aa  apfill 
from  the  orphans'  court  was  made  ibsl  tm 
conclusive.  Nicholls  t.  Hodgea»  1  M.  A 
7  L.  ed.  268:  Carter  t.  Catting,  rapia. 

And  a  writ  of  error  lay  from  the  Fedvri 
Supreme  Court  to  the  supreme  eonrt  of  tkl 
District  of  Columbia,  although  the  mem 
ings  were  governed  by  a  statute  or  Sfafy* 
land  which  did  not  proride  for  appsii  * 
writ  of  error.  Baltimore  &  P.  R.  Od^  « 
Sixth  Presby.  Church,  supra. 

So,  the  saving  clause  in  the  statute.  ^ 
thoriring  appeals  from  the  circuit  eooit  m 
the  District  of  Columbia  to  the  8«prt* 
Court  of  the  United  SUtea,  that  BotMl 

soa  v.ii 


TTwiTiii  Btai*es  or 


LATIjOB  v. 


402,   4«S 


W  SeeretKry  uirvrered  the  petition,  iet- 
l  out  tb?  facte  ill  detail,  denying  that 
Lor  Wis  removed  on  accouat  of  her  po- 
ll opIniQnfl,  and  averring  that  the  action 
taken  because  of  the  publication  of 
irtide,  eontaining  derogatorj  and  diare- 
tfuJ  atalementt  of  aod  concern ing  tho 
id^nt  of  the  United  Statea  in  relation 
ii  exmdwA  mm  Commander  in  Chiefs  and 
h  hM  decided  "waa  prejudicial  to  order 
tks  efficiency  of  &aid  War  Department, 
fuch  o^enae  as  rendered  the  further 
tiiioR  of  the  petitioner  with  said  serv- 
Beompatible  with  the  best  intereate  of 
lamt?,"  And  while  insiBtlog  that  iH 
doiie  or  caus^  to  be  done  bj  *him  were 
)af enmity  with  the  civil  service  rules, 


the  Secretary  But*mitted  that  the  petitioner 
showed  by  her  petition  **tio  veated  rights  ti- 
tle, or  intereat  in  or  to  the  emploj^nient  for- 
merly exercised  by  her  in  the  ofHoe  of  tbt 
Adjutant  General  of  the  United  State* 
Artny^  and  that  the  reiation  of  such  peti- 
tioner, at  an  employee,  Iq  the  executive  civil 
iervice,  in  respect  of  appointment,  promo- 
tiOQ|  and  removal,  is  a  mutter  wholly  within 
the  competence  and  eognirance  of  the  poUti- 
caI  department^  and  the  action  of  the  hoad 
of  an  executive  department  in  re^pffct 
thereof  is  not  subject  to  be  reviewed,  re* 
versed*  set  aaide,  or  controlled  by  a  court 
of  law,  nor  can  hi  a  action  in  that  behalf 
be  commanded,  directed,  or  com pe lied  by  tho 


!in  contained  ahall  impair  any  corpor&tt 

tf  only  saved  existing  rights,  and  there- 
dM  not  give  the  bank  of  Alexandria 
lat  oourt  the  exemption  from  appeals 
judgments  in  its  favor  which  that  Cor- 
sica enjoyed  under  its  charter  in  the 
laia  eourte,  Voung  v.  Bank  of  Alex- 
ia, 4  Cranch,  384,  2  L.  ed.  635. 

1  n*  Mode   of   review* 

a.  Writ  of  error  or  appeaL 

Dfoeeeding  In  the  supreme  eourt  of  the 
^  of  Columbia  involving  the  original 
kte  of  a  la«t  will  and  testament   was 

friclly  a  proceeding  in  equity,  and 
be  brought  up  to  the  Federal  Su^ 
e  Court  by  writ  of  error.  Ormsby  t. 
>,  134  U.  a  47,  33  L.  ed.  805,  10  fc5up, 
lep.  478;  Campbell  v.  Porter,  162  U. 
^i  10   L.   ed.    1044,    U   Sup.    a.    Rep. 

*it  nf  error,  and  not  appeal,  is  the  only 
of  reviewing  a  judgment  of  the  court 
ipeals  of  the  District  of  Columbia  sus- 
ig  an  aase^ment  and  award  in  con- 
ation proceedings  instituted  under  the 
f  Cbngress  of  June  6,  19O0  (31  Stat,  at 
&,  ehap*  810),  in  view  of  the  provision 
C,  Code,  §  233  {31  Stat,  at  L.  1227, 
854),  that  the  power  to  review  judg- 
I  or  decrees  of  that  court  is  to  be 
sd  only  in  the  same  manner,  and  un- 
be  same  regulations,  ajs  prevailed  be- 
rti  organisation  in  cases  of  writs  of 
to.  or  appeals  from,  the  supreme 
i>f  that  District*  Metropolitan  H.  Co. 
rtrict  of  Columbia  (Metropolitan  R. 
MacfarTandl  195  tJ.  S.  322.  40  L*  ed, 
5  Stsp.  Ct.  Rep.  28. 
options  to  an  accounting  by  an  exec- 

lumDia  Bitting  as  an  orphans'  court 
a  case  for  equitable  cognizance,  and 
•cree  of  the  court  of  appeals  approving 
nal  account  is  properly  reviewed  in 
apreme  Court  by  appeal  rather  than 
it  of  error.  Kenadav  v.  Sinnott,  179 
606,  45  L.  ed.  339,  21   Sup.  a.  Rep. 

IT.  S. 


b.  Cases   eertified;    certiorari. 

The  practice  of  certifying  to  the  Federal 
Supreme  Court  a  division  of  opinion  of  tbt 
judges  of  a  circuit  court  upon  a  question 
arising  in  the  cause  had  no  applica.tioD 
to  the  circuit  court  for  the  District  of  Co* 
lumbla.  Rofl«  v.  Triplett,  3  Wheat.  600,  4 
L,  ed.  409* 

By  the  act  of  March  S,  1&97,  the  Supreme 
Court  of  the  United  States  was  authorised 
to  issue  writs  of  certiorari  in  cases  made 
liua]  In  the  c^urt  of  appeals  in  the  Dtf^trict 
of  Columbia,  to  bring  them  up  for  review 
and  determination,  and  this  provision  waa 
carried  forward  into  §  234  of  the  Code  of 
the  District  of  Colnmbia  (31  Stat,  at  I* 
1227,  chap.  854).  Sinclair  v.  District  of 
Columbia,  192  U.  S.  16,  48  Lw  ed.  322,  U 
Sup,  Ct,  Rep.  212, 

m.  Finality  of  determination. 

The  general  principle  goveminfi  the  ex- 
ercise of  appellate  jurtsdiction,  that  only 
final  adjudications  are  reviewable  by  ap- 
peal or  writ  of  error,  isj  of  course,  appli^ 
cable.  Ross  v.  Trlplett,  supra;  Van  Neaa 
V,  Van  Ness,  0  How.  62,  12  L.  ed.  344j 
Rrnwn  v.  Wiley,  4  WalK  105.  IS  L.  ed.  354; 
Washington,  G,  &  A.  R.  Co.  v.  Bradley 
{WHsbington,  G.  Sl  A.  R,  Co.  v.  Washington) 
7  WalL  575,  19  L.  ed.  274 1  Benjamin  v.  Du- 
hois,  lis  U.  S.  40,  30  L.  ed.  52,  0  Sup.  Ct, 
Rep,  025;  nrant  v.  Phoa^nix  AfuL  L.  ins. 
Co.  121  U.  S.  lis,  30  L.  ed.  000,  7  Sup,  a. 
Rep.  841;  Di strict  of  Columbia  v.  McTSIftir, 
124  U.  S.  320,  31  L.  ed.  449,  8  Sup.  Ct.  Rep, 
547;  Hume  v.  Bowie.  148  U.  S.  245,  37  T.^ 
cd.  438,  13  Sup.  Ct  Rep.  5ft2;  Hollandnr 
V.  Fechbeimer,  162  U.  S.  320,  40  L.  ed.  <l^S, 
Ifi  Sup,  Ct.  Rpp.  7D5;  Kenaday  v.  Sirmott, 
supra;  MacfiirlanJ  v.  Brown,  187  U.  S. 
239,  47  L.  cd.  159,  23  Sup.  a.  Rep.  105; 
Macfarland  v.  Byrnes.  187  U.  S.  246,  47  L. 
ed.  162,  23  Sup.  a.  Rep.  107;  Clark  v. 
Roller,  199  U.  S.  541,  60  L.  ed.  300,  20  Sup. 
Ct.  Rep.  141;  Warner  v.  Gravson.  200  U. 
S.  257,  50  L.  ed.  470,  20  Sup.  Ct.  Rep.  240; 
Chesapeake  &  P.  Teleph.  Co.  v.  Manning,  186 
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writ  of  mandamus,  as  the  petitioner  in  her 
said  petition  has  pravcd." 

Relator  filed  a  demurrer  to  the  answer, 
which  was  overruled,  whereupon  she  elected 
to  stand  by  the  demurrer,  and  judgment  was 
entered  denying  the  writ.  The  judgment 
was  affirmed  by  the  court  of  appeals  (24 
App.  D.  C.  95),  and  this  writ  of  error  then 
sued  out. 

Solicitor  General  Hoyt  in  support  of  mo- 
tion to  dismiss: 

The  motion  to  dismiss  for  want  of  ju- 
risdiction should  be  granted. 

South  Carolina  v.  Seymour  (United  States 
€x  rel.  South  Carolina  v.  Seymour)  153  U. 
S.  353.  38  L.  ed.  742,  14  Sup.  a.  Rep.  871 ; 


United  States  v.  Lynch,  187  U.  S.  280.  Z^ 
L.  ed.  700,  11  Sup.  Ct.  Rep.  114. 

Mr.  Noble  E.  Dawson,  opposed: 

A  case  may  be  considered  to  arise  ander 
the  Constitution  or  a  law  of  the  United 
States  whenever  its  correct  decision  depenb 
upon  the  construction  of  either. 

Cohen  v.  Virginia,  6  Wheat.  375,  5  L  ei 
284. 

Or  whenever  the  rights  set  up  by  a  party 
may  be  defeated  by  one  construction,  or  m* 
tained  by  the  opposite  construction. 

Osbom  ▼.  Bank  of  United  States.  • 
Wheat.  738,  4  L.  ed.  204;  Starin  v.  Kcv 
York,  115  U.  S.  248,  29  L.  ed.  388,  6  8i^ 
a.  Rep.  28. 

The  jurisdiction  for  review  of  the  js^l* 
ments  of  courts  extends  to  adverse  < 


U.  S.  241,  46  L.  ed.  1145.  22  Sup.  a.  Rep. 
881. 

IV.  Jurisdictional  amount. 

See  also  infra,  V., — Perrine  v.  Slack,  164 
U.  S.  452,  41  L.  ed.  510,  17  Sup.  Ct.  Rep.  79; 
VI.,— United  States  v.  More,  3  Cranch,  159, 
2  L.  ed.  397;  Sinclair  v.  District  of  Colum- 
bia, supra. 

The  jurisdictional  amount  necessary  to 
sustain  the  appellate  jurisdiction  of  the  Su- 
preme Court  of  the  United  States  over  the 
circuit  court  of  the  District  of  Columbia 
was  orijrinally  tixed  at  $100.  Wise  v.  Co- 
lumbia Turiip.  Co.  7  Cranoh.  276.  3  L.  ed. 
341:  Carter  v.  Cuttinj?.  8  Cranch,  251,  3 
L.  ed.  553. 

This  amount  was  afterwards  increased  to 
^1,000.     Columbian  Ins.   Co.   v.  Wlieel right, 

7  Wheat.    535.    .'>    L.    ed.    516:    NichoUs    v. 
Hodjres.  1  Pet.  502.  7  L.  ed.  263;  Lee  v.  Lee, 

8  Pet.   48.   8   L.  ed.   862;    Pierce  v.   Cox,   9 
Wall.  786.  19  L.  ed.  786. 

And  when  the  supreme  court  for  the  Dis- 
trict was  established  the  jurisdictional 
amount  was  left  unchanged.  Keogh  v.  Ori- 
ent F.  Ins.  Co.  154  U.  S.  639,  Appx.  and 
24  L.  ed.  650. 

But  the  jurisdictional  amount  was  raised 
to  $2,500  bv  the  act  of  February  25,  1879 
Baltimore  &  P.  R.  Co.  v.  Grant*,  98  U.  S. 
398.  25  L.  ed.  231 :  Bank  of  the  Republic  v. 
Millard  (National  Bank  v.  Miller)  154  U. 
S.  656,  Appx.  and  25  L.  ed.  529:  Baltimore 
&  P.  R.  Co.  V.  Trook.  100  U.  S.  112,  25  L. 
^'d.  571 :  Keller  v.  Ashford,  133  U.  S.  610, 
33  L.  ed.  667,  10  Sup.  Ct.  Rep.  494. 

And  still  later  bv  the  act  of  March  3, 
1885  (23  Stat,  at  L.  443.  chap.  355,  U.  S. 
Comp.  Stat.  1901,  p.  572).  the  jurisdic- 
tional amount  was  increased  to  $5,000  except 
in  cases  involving  the  validity  of  a  patent 
or  copyright  or  the  validity  of  a  treaty 
or  statute  of,  or  authority  exercised  under, 
the  Unite*!  States,  in  which  a  review  was 
autliorized  "without  regard  to  the  sum  or 
value  in  dispute.'*  Smith  v.  Whitnev,  116 
U.  S.  167.  29  L.  eil.  601.  6  Sup.  Ct.  Rep.  570; 
Re  Craft.  124  U.  S.  370,  31  L.  ed.  449,  8 
Sup.  Ct.  Rep.  509;  Baltimore  &  P.  R.  Co. 
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V.  Hopkins,  130  U.  S.  210,  32  L.  ed.  906,  • 
Sup.  Ct.  Rep.  503;  District  of  Coluabii 
V.  Gannon,  130  U.  S.  227,  32  L.  ed.  922,  • 
Sup.  Ct.  Rep.  508:  District  of  Columbia  t. 
Brewer,  131  U.  S.  434,  33  L.  ed.  213,  9  te 
Ct.  Rep.  797;  Hollander  v.  Fechheimer,  lH 
U.  S.  326,  40  L.  ed.  985.  16  Sup.  a.  IkfL 
795. 

The  same  jurisdictional  amount.  tubjMI 
to  this  exception  in  favor  of  cases  involn^ 
the  validity  of  a  patent  or  copyright,  or 
treaty  or  statute  of,  or  authority  exuUM^ 
under,  the  United  States,  was  ettaUiiM 
by  §  8  of  the  act  of  February  9,  1893.  of- 
ating  a  court  of  appeals  for  the  District  if 
Columbia.  South  Carolina  v.  SejmMff 
(United  States  ex  rel.  South  Caroliat  f. 
Seymour)  153  U.  S.  353,  38  L.  ed.  742,  U 
Sup.  Ct.  Rep.  871 ;  Durham  v.  SeTmonr.  IM 
U.  S.  237,  40  L.  ed.  683.  16  Sup.  a.  Bif 
452;  Willis  v.  Eastern  Trust  ft  Bkg.  Ok 
167  U.  S.  76,  42  L.  ed.  83,  17  Sup,  Ct.  ^ 
739;  Overbv  v.  Gordon.  177  U.  S.  2U.  41 
L.  ed.  741,  20  Sup.  Ct.  Rep.  003:  Cliambff- 
lin  y.  Brownin^r,  177  U.  S.  805.  44  L  ai 
906,  20  Sup.  Ct.  Rep.  820:  Magnider  fi 
Armes,  180  U.  S.  406,  46  L.  ed.  638.  21  8» 
Ct.  Rep.  454:  Shappirio  v.  Goldbeif,  IK  U* 
S.  232,  48  L.  e<l.  419,  24  Sup.  Ct.  Rep.  SA 

The  present  statute,  D.  C.  Code,  f  tt 
31  Stat,  at  L.  1227,  chap.  854.  nakci  thi 
same  requirement.  United  States  ex  wL 
Holzendorf  v.  Hav,  194  U.  S.  373.  48  L  fi 
1025,  24  Sup.  a.  Rep.  681. 

Even  where  the  case  involret  the  ' 
ity  of  a  patent  or  copyright  or  of  a  I 
or  statute  of,  or  authority  ezerciied  i 
the  United  States,  a  matter  fai  dbpote  MM* 
ureable  by  some  sum  or  Tmlue  ia  aoMV 
must  be  involved.  Cross  v.  Burke.  141  ft* 
8.  82,  36  L.  ed.  896,  13  Sup.  Ct.  Bcf.  Si 
Washinj^ton  ft  G.  R.  Co.  v.  District  of  0^ 
lumbia,  146  U.  S.  227,  36  L.  ed.  Ml.  U 
Sup.  Ct.  Rep.  64;  Chapman  r.  United  Stafe^ 
164  U.  S.  436,  41  L.  ed.  504.  17  SvB.  Ok 
Rep.  76;  Prather  ▼.  United  Statea,  !•«  » 
S.  452.  41  L.  ed.  610.  17  Sup.  Ct.  Rep.  W. 

The  statute  increasini?  the  jnriidietioMi 


amount  to  $1,000  provided  for  the  fmm 
allowance  of  a  writ  of  error  or  appeal,  viMI 
the   amount   in   oontrovaray    was  betwMI 

V.I 


tJifrrnj  ^ates  li  six.  T4to)b  v,  Tai^, 
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T^Mi  and   titles  clBiniecI   under   the 
ititatioaT  lawa,  or  treaties  of  the    Unit- 

CknoQ  V.  Danbam,  121  U.  8.  421,  30  L.  ed. 
m,  7  Sop.  Ct.  Rep.  1030, 

Whay  tKe  decisioD  m  againat  the  right 
MmvA  \mdtr  the  Const Itution  or  laws  of 
ty  United  States^  a  writ  of  error  will  He 
(ft  briag  the  Judgment  of  the  court 
bfore  tMs   oomt    for   re-examination   and 

Abkman  ?.  Booths  21  How.  606,  10  L. 
4i  269, 

If  I  qii»tioEii  is  fairly  presented  by  the 
reo&ni  find  its  decision  is  neccsaarj  to  the 
dc(«nain&tion  of  the  caset  a  judg'inent  which 
njfiBtM  tbe  elaim,  btit  avoids  all  reference  to 
^  k  as  much  aguin^t  the  right  as  if  it 


had  b^en  specifically   referred  to,  and   the 
right  dirc{?tly  refused. 

Cbapinan  v,  Goodjiow  {Chapman  v.  Crane) 
12a  U,  S.  540,  31  L.  ed  2^5,  B  Sup.  Ct. 
Rep,  211. 

Mr,  Chief  Jnatice  Fullet  delivered  tl» 
opinion  of  the  court; 

This  case  comes  before  na  on  a  motion 
to  dismias  the  writ  of  error  for  want  of 
jurisdiction ,  The  right  to  anch  a  writ  is 
given  in  %  233  of  the  Code  of  the  Diatrict  of 
Columbia  (31  Stat,  at  L,  1189,  1227,  chap, 
854),  which  retids: 

"Any  final  judgment  or  decree  of  the 
court  of  appeals  may  be  re-examined  and 
affirmed  J  reversed,  or  modilied  by  the  Su- 
preme Court  of  the  United  States,  upon  writ 


mw  tnd  lljDOO*  if  some  principle  of  ex- 
MBTe  interest  and  operalioii  rendered  a 
llttl  dteiiion  bv  the  Supreme  Court  de- 
inble.  Campbell  v.  Head,  2  Wall,  im, 
iTLed.  7T9. 

But,  when  the  jurisdietlonal  amoimt  was 
iM  to  12,500*  this  provision  waa  omitted. 
Jtited  States  ex  rcL  Trask  t.  Wanamaker, 
HI  U.  S.  149,  37  L.  ed.  118.  13  Sup.  Ct. 
bp.  279;  Dennison  v.  Alexander,  103  U. 
1 122,  26  L.  ed,  313. 

dbffiA  D€(t  involving  the  jurisdictional 
umtint  may  now  be  reviewed  by  certiorari. 
Sbe  pvpra,  II.  b. 

Thf  aiiestion  when  the  juriadictlonal 
itoOQat  \A  involve  is  one  t^  be  decided  by 
til  general  principles  applicable  to  all  ap- 
piSftte  eonrts  whoae  jurisdiction  depends  on 
i)^  iBiount  in  con  trover  ay  J  and  is  not  here 


T.  Hab^«  oorp^ts  cases. 

hi  Waki  T.  Whitney.  114  U.  8.  566,  29 
L  isi  277.  a  Sup.  Ct.  Rep.  1050,  the  court 
tku^t  that  the  restoration,  by  the  act  of 
MmthI  Z.  1SS5  (23  Stat,  at  L.  437,  chap-  353, 
V.aCoujp.  Stat.  1901,  p.  a05),  of  the  ap- 
pftll»t€  jun? (fiction  of  the  Federal  Supreme 
UMirt  iQ  habeas  corpus  cases  over  decisions 
*f  the  drcuit  courts,  necessarily  included 
JQTTsdiction  over  similar  judgments  of  the 
fOfpeme  court  of  the  Dtatrtcrt  of  Columbia, 
SB  riew  of  the  controlling  statutory  provi- 
^  which,  the  court  said,  made  the  ap- 
f^U  jurisdiction  over  judgments  and  de- 
cree of  the  circuit  courts  the  measure  of 
fti  Sipreme  Court's  jurisdiction,  except  as 
bi]&oiiats  in  controversiea,  over  judgments 
ni  decrees  of  the  supreme  court  of  the 
Kihict  in  similar  cases. 

But  the  court  later  said  that  this  provi- 
BOi  did  not  determine  the  nature  of  the 
a*  peviewable,  but  only  indicated  the  mode 
rfrsfkw.  OrmsbT  v.  Webb,,  134  U.  S.  47, 
B Led.  805,  10  Sup.  Ot.  Hep.  478.  And  the 
lem  sitQonnced  in  Wales  v.  Whitney  was 
mtkmtd  in  Re  Heath,  144  U.  S.  02,  30 
>.  «1  S58,  12  Sup.  a.  Rep.  615.  And  in 
Ifo*  T.  Burke,  146  U.  8.  82,  36  L.  ed.  806, 
1  Sap.  Ct.  Eep.  22,  the  court  squarely  held 
08  U.  8«  U.  S.,  Book  51. 


that  the  Supreme  Court  of  the  United 
States  had  no  appellate  jurisdicLion  over 
the  supreme  court  of  the  Diatrict  of  Colum- 
bia  in  habeas  corpus  cases;  and  thia  de- 
cision was  followed  in  Re  Schneider,  143 
U,  S.  157,  37  L.  ed.  404,  13  gup.  CL  Rep. 
572. 

And  in  Perrine  v.  Slack,  164  U.  S.  452, 
41  L.  ed.  510,  17  Sup.  Ct.  Rep.  7&,  it  was 
held  that  a  writ  of  error  does  not  lie  to 
the  court  of  appeals  of  the  Diatrict  of 
Columbia  in  a  habeas  corpis  case  involving 
a  question  as  to  the  custody  and  care  of 
children  in  a  controversy  between  their 
mother  and  a  testamentary  guardian,  as 
the  matter  in  dispute  was  incapable  of 
being  reduced  to  a  pecuniary  standard  of 
value, 

71.  Criminal   cases. 


The  decisions  have  uniformly  denied  any 
appellate  jurisdiction  over  the  District  of 
Columbia  courts  in  criminal  cases.  United 
States  V.  More,  3  Cranch,  159,  2  L.  ed  397 
(error  to  circuit  court  for  the  District) ;  Rs 
Heath,  supra  (error  to  supreme  court  of 
District  I ;  Cross  v.  United  States,  14S  U. 
S.  671,  36  L.  ed.  821,  12  Sup.  Ct.  Rep.  842 
(error  to  supreme  court  of  District)  i  Chap- 
man V.  United  States,  164  U.  S.  436,  41  L. 
ed.  504,  17  Sup.  Ct.  Rep.  76  (error  to  court 
of  appeals  of  District  1 ;  Prat  her  v.  United 
States,  164  U.  S.  452,  41  L.  ed.  510,  17  Sup. 
Ot.  Rep.  007  (error  to  court  of  appeals  of 
District) ;  Sinclair  v.  District  of  Columbia, 
1S2  U.  S.  16,  48  L.  ed.  322,  24  Sup.  G^. 
Rep.  212  (error  to  oonrt  of  appeals  of  Dii- 
trict). 

A  sufficient  reason  for  this  view  is  that 
a  criminal  case — although  tbe  punishment 
in  case  of  conviction  may  embrace  a  fin^^ 
is  not  a  case  in  which  there  is  a  pecuniary 
matter  in  dispute,  which,  as  we  have  seen 
(see  supra,  IV.}  must  eJ^ist  even  where  the 
validity  of  a  treaty  or  statute  of,  or 
authority  exercised  under,  the  United 
States,  is  drawn  in  qufjstion.  United  States 
V.  More,  Chapman  v.  United  States,  Pratber 
V.  United  States,  and  Sinclair  v.  District  of 
Co  1  u  tii  b  i  a, — su  p  ra. 

A  judgment  convict  log  a  chftocery  reoeivor 
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of  error  or  appeal,  in  all  cases  in  which  the 
matter  in  dispute,  exclusive  of  costs,  shall 
exceed  the  sum  of  five  thuiisand  dollars,  in 
the  same  manner  and  under  the  same  regu* 
[464]  lal ions  as  existed  in  *cases  of  writs  of  error 
on  judgments,  or  appeals  from  decrees  ren- 
dered in  the  supreme  court  of  the  District 
of  Columbi.a.  on  February  ninth,  eighteen 
hundred  nn..  ninety- three,  and  also  in  cases, 
without  regard  to  the  sum  or  value  of  the 
matter  in  dispute,  wherein  ia  involved  the 


validity  of  any  patent  or  copyright,  or  k 
which  is  drawn  in  question  the  ▼alidity  oft 
treaty  or  statute  of,  or  an  authority  ex» 
cised  under,  the  United  States." 

If  this  writ  of  error  can  be  ™*Mriiti 
it  is  on  the  ground  that  the  validity  of  m 
authority  exercised  under  the  United  8UtM 
was  drawn  in  question. 

The  relator  did  not,  howerer,  qnettioa  th 
authority  of  the  President  or  his  nuiiwt 
atives  to  dismies  her,  if  the  required  tm^ 


of  embezzling  money  which  had  come  into 
his  possession  in  his  official  capacity  is  not 
reviewable  on  writ  of  error  from  the  Fed- 
eral Supreme  Court  to  the  court  of  appeals 
of  the  District  of  Columbia  on  the  theory 
that  the  forfeiture  by  defendant,  under  D. 
C.  Code,  §  841,  31  Stat,  at  L.  1326,  chap. 
854,  defining  the  offense,  of  all  right  or 
claim  to  any  commissions,  was  determined 
by  the  judgment,  and  that  therefore  the 
jurisdictional  amount  prescribed  by  §  233 
of  such  Code  was  involved,  since  the  for- 
feiture of  commissions  does  not  follow  the 
judgment,  but  follows  the  wrongful  con- 
version or  appropriation  of  the  moneys. 
Fields  V.  United  States,  205  U.  S.  292,  post, 
,  27  Sup.  a.  Rep.  543. 

Judgments  of  the  supreme  court  of  the 
District  of  Columbia  in  criminal  cases  were 
not  embraced  in  the  provisions  of  the  act 
of  Congress  of  March  3,  1801,  for  a  direct 
review  in  the  Supreme  Court  of  the  United 
States  of  the  judgments  of  the  district 
courts  or  the  existing  circuit  courts  in  cases 
of  conviction  of  a  capital  or  otherwise  in- 
famous crime,  although  the  statute  govern- 
ing the  appellate  jurisliotion  over  the  su- 
preme court  of  the  District  of  Columbia  de- 
fines such  jurisdiction  as  existing  in  the 
same  cases  and  in  like  manner  as  provided 
by  law  in  reference  to  the  final  judgments, 
orders,  and  decrees  of  the  circuit  courts. 
Re  Heath,  supra. 

A  review  in  the  Supreme  Court  of  the 
United  States  of  a  judgment  of  the  general 
term  of  the  supreme  court  of  the  District  of 
Columbia  affirming  the  judgment  of  a  crim- 
inal term  of  that  court,  adjudging  a  j^rson 
guilty  of  murder,  and  sentencing  him  to 
death,  was  not  authorized  by  the  provi- 
sion of  the  act  of  February  6,  1889,  for 
wr.  s  of  error  to  courts  of  the  United 
States  in  capital  cases,  which  manifestly 
contemplates  a  review  of  the  final  judg- 
ment of  the  trial  court.  Cross  v.  Unit^ 
States,  supra. 

The  judgments  of  the  circuit  court  of  ap- 
ponl*  ox  tho  District  in  criminal  cases  may, 
however,  be  reviewed  by  certiorari,  in  the 
diM-reiion  of  the  Federal  Supreme  Court. 
Sinclair  v.  District  of  Columbia,  supra; 
Winston  V.  United  States,  172  U.  S.  303,  43 
L.  ed.  456,  19  Sup.  Ct.  Rep.  212. 

VTI.  Cases  involving  Federal  questions, 
a.  In  general. 

Congress,  by  the  act  of  March  3, 1886  (23 
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Stat,  at  L.  443,  chap.  355),  S  2,  ^»^.^ 
a  review  in  the  Federal  Supreme  Goat  rf 
judgments  or  decrees  of  the  supreme  tatA 
of  the  District  of  Columbia  'Snthoot  wpd 
to  the  sum  or  value  in  dispnte"  is  mf 
case  "wherein  is  involved  the  validity  rf 
any  patent  or  copyright,  or  in  wUek  ii 
drawn  in  question  the  validitv  of  a  Umtg 
or  statute  of,  or  an  authority  i  mj 
under,  the  United  States."  And  wha  te 
circuit  court  of  appeals  for  the  Distriek  d 
Columbia  was  created  by  the  act  of  Mnh 
ary  9,  1893,  the  appelUte  jurisdictm  4 
the  Supreme  Court  of  the  United  Stitfl 
was  defined  by  the  8th  section  of  tkt  «k 
practically  in  the  same  terms, 

This  section  and  the  present  ststlta  I 
233  of  the  Code  of  the  District  of 
are  in  substance  the  same,  and  «»•  m. 
the  same  construction.  Sinclair  v.  Dirtitt 
of  Columbia,  192  U.  &  16,  48  L.  el  M 
24  Sup.  a.  Rep.  212;  MetropoUtaa  R.  Ql 
V.  District  of  Columbia  (Metropolitsa  L 
Co.  V.  Blacfariand)  195  U.  8.  tZ^Ti  L  ai 
219,  25  Sup.  a.  Rep.  28. 

Since  the  provision  of  the  net  of  n 

3,  1885,  §  2,  applied  as  well  to  tcnitarirf 
supreme  courts  as  to  the  supreme  eo«t  d 
the  District  of  Columbia,  the  note  to  Mt 
York  Foundling  Hospital  v.  Galtl,  w^ 
254,  on  Federal  questions  as  sostainiM  " 
appellate  jurisdiction  of  tho  FedsnTa^ 
preme  Court  over  territorial  sapiens  enrti 
should  be  consulted  for  further      


on  the  (juestions  discussed  below. 

In  this  connection  mav  also  well  be  mt 
sidered  decisions  oonstruuig  somewhat  d^ 
lar    language    in    the    sUtutes    ranlilfei 

rK"'"TT'*?.T'2f  '"^  ***  Supreme  oiSul 
the  United  States  to  sUte  oonrts.  I 
on  this  point,  divs.  IV.  b  and  IV.  a  v 
note  to  Apex  Transp.  Cb.  v.  GarfaiiiiL  • 
L.R.A.  513,  on  What  adjudications  of  diM 
courts  can  be  brought  up  for  review  ii  M 
Supreme  Court  of  the  United  States  hj  wM 
of  error  to  those  courts.  But  a  dim 
between  the  controlling  statutes  shsiH 
noted.  Since  provision  is  not  msds 
a  review  of  a  decision  by  tlie  Dislrirt 
Columbia  court  of  appeals  vpon  a  di 
of  right  or  title  under  a  Fsdml  law 
an  authority  exercised  vidor  tke  " 
States,  such  review  being  antlMrii 
where  the  validity  of  snch  law  or  m 
is  drawn  in  question,  a  jvdgmsat  of 
District  of  GolumUa  eovit  maj  Mfc  hs 


UWTTI3>   StATKI   CC  ISL.  TATIAB  T*   TAJT. 


'^•J  Resell  complied  with.  What  9he 
ir«*  that  there  were  certain  rules 
vlatiooA  of  the  civil  serTice  which 
I  observed  m  the  mutter  of  her  tils- 
and  *^a*-  therefore*  audi  diimissa) 

kii  Gomtcstii^n  did  not  draw  in  ques- 
t  tmljdity  of  an  authority  exercised 
lie  United  States,  but  the  construe- 
1  application  of  regulatione  of  the  { 
of  such  authoritj.  > 


As  Mr.  Justice  Gray  aaid^  in  South  Oftro- 
Una  V.  Seymour  (United  States  ei  rel.  South 
Carolina  v,  Seymour)  153  U,  E.  353.  SS  L. 
ed.  742,  14  Sup,  Ct.  Eep»  87 1>  referring  to  an 
identical  provision  of  the  laws  of  the  Bh- 
triet  prior  to  the  Code:  '*ln  order  to  come 
within  this  clause,  the  validity^  and  not  the 
eonsitruction  only,  ot  a  treaty  or  statute 
of  the  United  States,  o?  of  an  authority  ex- 
ercised ixnder  the  United  Statea  muBt  be 
directly  drawn  in  question." 


i,  which^  had  it  been  rendered  by  a 
»t!rt,  would  have  been  the  gubject 
rfTiew,  as  being  a  denial  of  a  right, 
iTtle^,  or  immunity  claimed  under 
9  or  mnthonty*  It  should  also  he 
a«d  that,  unlike  the  judgments  of 
€  gouHb,  those  of  the  courts  under 
stloD  need  not  be  against  tbe  va- 
f  the  law  or  authority  drawn  in 
I,  in  order  to  he  subject  to  review, 
re  &  R  R.  Co.  v.  Hopkins,  130  U. 
32  L.  ed.  SK)8,  9  Sup.  Ct.  Rep.  503, 

.  Patent  and  copyright  cases. 

»peal  from  a  decree  of  the  court  of 

for  the  DistrJet    of  Columbia  dis- 

a  hill   filed  in  aceordance  with  U. 

Slat.  §  4015,  U.  S>  Comp.  Stat.  1001, 

to  obtain  a  patent  for  an  invention, 

be  taken  to  the  Supreme  ^  Court  of 

ited  States  on  the  ground  that  the 

of  a  patent   Is  involved.     Durham 

Msnr,  lei   U.  8,  237,  40  L.  od.  0S3, 

Ct.  Eep,  452. 

ions     respeeting     Federal     law     or 
treaty, 

Enpreme  Court  has  jurisdiction  where 
m  pr^enti  for  determination  the 
I  of  the  validity  of  Congressional 
on.  Capital  Traction  Co.  v.  Hof, 
3.  1,  43  L.  ed.  873,  19  Sup.  Ct,  Rep. 
trsons  T.  District  of  Columbia^  170 
5,  42  L.   ed,   943,   IB  Sup.  Ct.   Rep. 

Uie  validity,  and  not  the  construe- 

a  treaty  or  statute  of  the  United 
mnat  be  directly  drawn  la  question. 
Carolina  v.  Seymour  (United  States 
South  Carolina  v.  Sevm<)Ur|    153  U. 

38  L,  ed.  742.  14  Sup,  Ct.  Rep. 
dted  States  v.  Lynch,  137  U.  S.  2S0| 
.  700,  11  Sup.  a.  Rep.  114. 
vords,  **the  validity  of  ...  a 
"  as  used  in  this  act  of  March  3, 
fer  only  to  the  power  of  Congress 
t  the  statute  as  it  is  by  its  terms 
tde  to  read  by  construction,  and  not , 

judicial  const  ruet  ion,  as  con  trad  is- 
ed  from  a  denial   of  the  legislative 

Baltiinore  4.  P,  R.  Co.  v.  Hopkins, 
I  210,  32  L,  «d.  008,  9  Sup.  a.  Rep. 

,  the  validity  of  certain  statutes  of 
ted  States  under  which  a  railroad  i 


company  claimed  the  right  to  the  use  of  a 
city*s  streets  waa  not  drawn  in  question 
BO  as  to  authoriEo  the  Supreme  Court  of 
the  United  States  to  review  a  judgment  of 
the  supreme  court  of  the  Difltrict  of  ColuiU' 
bia  in  an  action  to  recover  damages  from 
the  railroad  company  for  maintaining  a 
nuiaanee,  where  the  court  did  not  deny  the 
right  of  the  company  to  use  the  streets*  but 
limited  its  rif^ht  to  the  use  held  by  it  to 
be  author isied  by  iuch  statute.     Ibid. 

Whenever  the  power  to  emaet  a  statute 
as  it  Is  by  its  terms  or  is  mad^  to  read 
1>y  construetion  is  fairly  open  to  denia!,  and 
denied^  the  validity  of  the  statute  is  drawn 
in  question;  but  not  otberwise.  Baltimore 
ft   P>   R.   Co.  v;   Hopkins,  supra. 

See  also  infra,  VH.  d,— Re  Graft,  124  U* 
S.  370,  31  L.  ed.  440,  S  Sup.  Ct.  Hep.  509. 

d.  Qtiestioni   respecting   Federal    authority* 

II  is  the  validity,  and  not  the  construe-, 
lion  n^rely,  of  an  authority  exercised  un* 
der  the  United  States,  which  tnust  be  draws 
in  question  in  order  to  come  within  the  stat- 
ute.    South  Carolina  v.  Seymour,  supra. 

The  "validity  of  an  authority  eaceixised 
under  the  United  States"  is  not  drawn  in 
question  every  time  an  act  done  by  such 
authority  is  disputed.  United  States  v, 
Lyneh,  supra. 

The  validity  of  the  authority  of  the  sec- 
ond comptroller  and  fourth  auditor  of  the 
United  States  is  not  drawn  in  questionj 
when  it  is  merely  claimed  that,  in  the  ex- 
ercise of  a  valid  authority,  they  erred  In 
disallowance  of  mileage  to  a  naval  o^tcer. 
Ihid. 

Neither  the  question  whether  the  Com^ 
missioner  of  Patenta  rightly  decided  upon 
the  presumptive  lawfulness  of  the  right  of 
a  state  to  the  trademark  sought  to  be 
registered  by  it,  or  whether  the  Commis- 
sioner's duty  in  the  premises  was  of  such 
a  character  that  mandnmua  would  lie  to 
compel  its  performance,  involves  any  ques- 
tion as  to  the  validity  of  the  authority 
exereised  by  him  under  the  United  States. 
South  Carolina  v.  Seymour,  supra. 

Nor  does  a  decision  which  does  not  deny 
the  right  of  ft  railroad  company  to  the 
use  of  the  city  streets  by  virtue  of  certain 
acts  of  C-ongrees,  but  limits  such  right  to  the 
use    held  by   it  to  he  authorised  by   such 
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And,  prior  to  that  case,  we  had  disposed 
of  the  same  question  in  United  States  v. 
Lynch,  137  U.  S.  280,  34  L.  ed.  700,  11  Sup. 
Ct.  Rep.  114.  That  was  a  petition  for  a 
writ  of  mandamus  against  the  Fourth  Au- 
ditor and  the  Second  Comptroller  of  the 
Treasury,  to  compel  them  to  audit  the  ac- 
count ol  petitioner,  who  was  an  officer  in 
the  Navy.  It  was  insisted  that  by  the  dis- 
allowance of  petitioner's  claim  for  mileage 
these  officers  exercised  a  discretion  which 
they  did  not  possess;  that  this  was  an  in- 
valid exercise  of  aa  authority  under  the 
United  States;  and  that  hence  the  validity 
[465]  *of  the  authority  was  drawn  in  question. 
We  held  otherwise,  and  said: 

'^he  validity  of  a  statute  is  not  drawn 
in  question  every  time  rights  claimed  under 
such  statute  are  controverted,  nor  is  the 
validity  of  an  authority,  every  time  an  act 
done  by  such  authority  is  disputed.     .    .    . 

"What  the  relator  sought  was  an  order 
coercing  these  officers  to  proceed  in  a  par- 
ticular way,  and  this  order  the  supreme 
court  of  the  District  declined  to  grant.  If 
we  were  to  reverse  that  judgment  upon  the 
ground  urged,  it  would  not  be  for  want  of 
power  in  the  Auditor  to  audit  the  account, 
and  in  the  Comptroller  to  revise  and  pass 
upon  it,  but  because  those  officers  had  dis- 
allowed what  they  ought  to  have  allowed 
and  erroneously  construed  what  needed  no 
construction.  This  would  not  in  any  de- 
gree involve  the  validity  of  their  author- 
ity." 

United  States  ex  rel.  Steinmetz  v.  Allen, 


192  U.  S.  543,  48  L.  ed.  555,  24  Sup.  ( 
416,  is  not  to  the  contrary,  for  tb 
validity  of  a  rule  constituting  the  ai 
of  certain  officers  in  the  Patent  Qfl 
drawn  in  question. 
Writ  of  error  dismissed. 


GILA   VALLEY,   GLOBE,    ft   NOR': 
RAILWAY  COMPANY,  PlfT.  in 

V. 

A.  J.  LYON. 

(See  8.  a  Reporter's  ed.  465^7 

Trial— question  for  jury— negligence 
'  1.  Evidence  tending  to  show  thai 
railroad  track  was  not  a  safe  and 
structure  for  the  operation  of  can  i 
cient  to  carry  to  tne  jury,  on  the  q 
of  the  negligence  of  the  railway  co 
an  action  to  recover  for  the  killin 
brakeman  while  riding  on  a  car 
plunged  over  the  end  of  the  spur  tn 
though  the  evidence  for  the  rmilwa 
pany  tended  to  show  that  the  aoeSdc 
due  to  the  negligence  of  a  fellow  ser 
ordering  the  ear  to  be  detached  fr 
train  and  engine. 

Appeal — ^prejudicial  erroF— fattnietio 
2.  Charging  the  jury  that,  xakm 
cident  to  a  railway  brakeman  wm 
solely  by  the  negligence  of  the  eon 
the  defendant  railway  company  was 
even  if  erroneous  in  that  "sole  cauat" 
synonymous  with  "proximate  eause 
not  prejudice  the  defendant,  where 
instructions,  given  at  its  request,  ^ 


statute,  draw  in  question  the  validity  of 
any  such  authority.  Baltimore  &  P.  R.  Co. 
V.  Hopkins,  130  U.  S.  210,  32  L.  ed.  908,  9 
Sup.  Ct.  Rep.  503. 

Nor  is  the  validity  of  the  authority  con- 
ferred upon  the  District  commissioners 
drawn  in  question  by  the  refusal  to  give 
instructions  in  an  action  against  the  Dis- 
trict of  Columbia  to  recover  damages  for 
personal  injuries,  which  involved  the  acts 
of  Congress  creating  the  District  govern- 
ment only  so  far  as  they  bore  upon  the 
?[uestion  of  the  liability  of  the  District 
or  negligence  in  failing  to  keep  the  streets 
in  repair,  and  by  way  of  construction,  and 
did  not  deny  the  validity  of  the  acts  them- 
selves, or  of  the  authority  exercised  under 
them.  District  of  Columbia  v.  Gannon,  130 
U.  S.  227,  32  L.  ed.  922,  9  Sup.  a.  Rep. 
508. 

An  injunction  restraining  a  person  from 
prosecuting  an  ordinary  suit  in  replevin  in 
a  court  established  under  the  authority  of 
the  United  States  does  not  necessarily  in- 
volve a  question  of  the  validity  of  a  treaty 
or  statute  of,  or  an  authority  exercised 
under,  the  United  States.  Re  Craft,  124 
U.  S.  370,  31  L.  ed.  449,  8  Sup.  a.  Rep. 
509. 

But  the  validity  of  such  an  authority  ii 
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so  drawn  in  question  when  its  existi 
constitutionality  is  denied,  and  the 
forms  the  subject  of  direct  inquiry. 
ed  States  v.  Lynch,  supra. 

The  validity  of  an  authority  a 
under  the  United  States  was  drawn  u 
tion  in  determining  whether  the  spec 
sossment  authorised  by  Congress  for 
lie  improvement  contained  a  suffieic 
scription  of  the  property  assessec 
whether  sufficient  notice  waa  afforded 
sons  V.  District  of  Columbia,  170  U. 
42  L.  ed.  943,  18  Sup.  Ct.  Rep.  021 

A  suit  in  which  the  Tslidity  of  i 
lation  established  by  the  Oommlssk 
Patents,  under  the  authority  of  U.  f 
Stat.  §'483,  U.  S.  Comp.  SUt.  1901, 
for  the  conduct  of  proceedinga  in  tl 
ent  Office,  is  assailed,  is  onein  wUd 
is  drawn  in  question  the  validity  i 
authority  exercised  under  the 
States*'  within  the  meaning  of  tht 
February  9,  1893,  §  8  (27  Stat,  al  ! 
chap.  74,  U.  S.  Comp.  Stat.  IMl,  ■ 
giving  an  appeal  in  such  casea  from  U 
judgment  or  decree  of  the  court  of  i 
of  the  District  of  Columbia  to  the  1 
Supreme  Court.  United  States  • 
Steinmetz  v.  Allen,  192  U.  a  5iS, 
ed.  555,  24  Sup.  Ct.  Rep.  410. 
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9l  tJiat,  if  tlw  eonductor*9  negligence 
i  ptoximaite  <^uBe  of  the  fteeident^ 
mM.  he  tio  recovery,  and  the  eourt^s 
01  wmB  iMit  apeeifically  drawn  to  thp 
D  to  tli€  word  "sole/* 
ectptioit   of   eTidence-^^icpert  t^sti' 

riw  discretion  of  the  trial  court  is 
lied  by  permitting  witoesaBi  who 
id  practical  r&ilroad  experience  and 
ulmr  with  o;irerhead  Btrnctures  and 
to  testify  wa  to  whether  a  huffer  at 

of  a  spur  tmck  was  ■>  reasonahly 
1  proper  one^  and  aa  to  whether  rea- 
and  proper  care  bad  been  exerciaed 
Oildiiig  an  overhead  structure  as  to 

^s  use  of  the  hand  brakes  on  a 
car  until  about  lOQ  feet  from  the  end 
ipux  track. 

[No.  9a.] 

M    KoTember    13,    1906,      Decided 
December  IQ,   l&oe, 

IROR  to  the  Supreme  Court  of  the 
itory  of  Arizona  to  review  a  jtidg- 
rhich  aSrmed,  OD  a  second  appeal* 
aent  of   the  Di&triot  Court  of  Gila 

in  that  territoiyj  in  favor  of  plain- 
m  aHion  to  recover  damages  for  the 

negligent  killing  of  a  railway  em- 

Affirmed> 

ime  cast  below  (Atix.)  80  Pae.  337; 
.  app€tfLlj  71  Fae.  957. 

ment  by  Mr,  tlustice  Peckbam: 
lefcndant  in  error,  who  wsa  plaintiff 
recovered  a  judgment  against  the 
I  company,  plaintiff  in  error,  in  a 
jurt  in  Arizona  territory,  for  the 
it  killing  of  her  son,  which  judpnent 
imted  hj  the  supreme  court  of  the 
y,  and  the  company  brings  the  ease 

deceased  was  a  braJceman  and  bad 
□ployed   by  the   defendant  company 

far  a  few  weeks  before  the  accident 
!  ID  which  he  lobt  his  life.  He  aet- 
ne  of  the  brakemen  upon  the  freight 
«rhicb  was  pushed  op  on  a  spur 
hat  ran  from  the  main  line  in  the 

Globe,  in  tbe  territory,  to  a  mininfr 

about  500  yards  away.  The  acci- 
rhich  resulted  in  the  death  of  the 
1,  oecmrred  on  this  spur  track  on 
h  of  July,  liKJO.  Tbe  grade  of  the 
fter  teaving  the  main  line,  wa.^,  for 
I  diitance,  level.  It  then  became 
•teep    upgrade,    getting   steeper    and 

until  it  again  became  level,  under 
I  term«d  the  tramway  house.  This 
itructura  erected  over  the  tracks,  and 
torn  of  it  was  only  2  feet  above  the 

the  freight  ears,  and  from  that 
ly  structure  to  the  end  of  the  road 

i  8. 


the  grade  was  about  levels  and  the  dia* 
tanee  a  llttk  over  a  hundred  feet.  Tht 
track  ended  on  a  trestle,  with  a  buffer  at 
the  end,  which  was  not  calculated  to  resist 
a  car  pushed  by  an  engine,  but  only  to 
^top  one  pushed  by  hand  or  by  the  wind. 
The  trestle  ended  at  the  side  of  a  caflon^  and 
there  was  at  that  point  an  abrupt  fall  to  the 
bottom  of  the  cafion  of  75  feet*  There  was 
a  curve  on  the  spur  tracks  which  would 
prevent  the  engineer  from  seeing  the  end 
of  his  train,  and  be  woxild  have  to  obtain 
signals  from  others  in  order  to  run  his  en* 
gine.  The  upgrade  was  so  ate^  that  only 
a  few  ciirs  could  be  taken  up  from  the  main 
track  at  any  one  time. 

On  the  occasion  of  tbe  accident  the  train 
started  from  the  *maifi  line,  and  was  pushed  [407] 
up  griide  by  the  engine  in  the  rear.  The  de- 
ceaaed  wafif  ou  top  of  the  front  car  of  the 
train,  being  farthest  away  from  the  engine 
at  the  time  the  train  was  being  pushed  up. 
Tbe  conductor  was  on  the  car  next  to  that 
of  the  deceased,  and  by  his  orders  the  en* 
gineer  shoved  the  train  a^;  rapidly  as  he 
could,  and  ran  it  at  tbe  rate  of  5  or  6  miles 
an  hour,  and  then  after  a  above  the  two 
cars  on  which  were  the  deceased  and  the 
conductor  were  detached  from  the  train  and 
passed  along  at  that  rate  of  speed  under  the 
tramway  house  and  on  to  the  level  portion 
of  the  road,  which  ended  in  about  a  bun- 
dred  feet  at  the  side  of  the  cation.  Tlie  de- 
ceiised  was  unable  to  control  the  speed  of 
the  cars  with  hi  a  brakes,  and  the  car  on 
which  he  was  riding  pnBsed  nlonf^  and 
knocked  away  the  buffer  and  plunged  down 
to  the  bottom  of  the  callon.  Eyewitnesses 
of  the  accident  immediately  descended 
the  side  of  the  cailon  and  found  at  the  bot- 
tom the  car  and  the  dead  body  of  the  de- 
ceased. 

There  was  evidence  tending  to  show  that 
the  spur  track  was  not  a  safe  and  proper 
structure  to  operate  over  its  length  with 
cara^  for  the  reason  that  the  tramway  house 
was  so  close  to  the  top  of  tbe  ears  when 
passing  under  it  that  the  brakes  could  not 
be  bandied,  and  there  was  not  sufficient 
ienfrth  of  road  after  the  train  passed  under 
the  house  during  which  to  get  the  car«i  un- 
der control  and  stop  tbem  before  they  ar- 
rived at  the  end  of  the  track  and  the  side 
of  th-e  caflon.  The  only  way  in  wMch  it 
ought  ever  to  have  been  done  waa  to  have 
the  engine  at  all  times  attached  to  the  train, 
and  even  then,  if  anything  got  out  of  fvrder 
with  the  engine^  the  train  was  not  under 
control  of  the  brakeman,  on  account  of  the 
tramway  house,  Tbe  buffer  at  the  end  of 
tbe  track  wa«  also  asserted  to  be  insufficient^ 
and  witnesses  were  culled  who  testified  that 
tbe  track  was  not  a  reasonably  safe  one  upon 
which  to  conduct  the  business  of  the  road. 
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The  company,  on  its  part,  gave  evidence 
tending  to  show  that  the  track  was  properly 
constructed;  that  the  buffer  was  sufficient 
for  the  purpose  intended,  and  that  the  whole 
[468] structure  *was  a  reasonably  safe  place., 
and  that  the  accident  was  caused  simply 
by  the  flagrant  negligence  of  the  conductor, 
in  ordering  the  two  cars  to  be  detached  from 
the  train,  and  thus  taken  away  from  the 
control  of  the  engine.  It  also  gave  evidence 
that  the  buffer  was  not  to  be  used  at  the 
end  of  the  track  to  stop  cars  in  motion,  nor 
were  the  hand  brakes  intended  to  be  ao 
used  at  that  spot,  as  it  was  intended  thafc 
the  engine  should  control  the  cars  and 
should  not  be  there  detached  from  them. 
They  therefore  insist  that,  when  the  opera- 
tion was  properly  performed,  the  matters  of 
the  low  shed,  short  track,  and  insufficient 
buffer  were  immaterial.  It  was  all  predicat- 
ed upon  the  fact  that  the  cars  should  be  un- 
der the  control  of  the  engine,  and  should  not 
be  detached  therefrom,  as  these  cars  were, 
under  the  orders  of  the  conductor. 

Mr.  Frank  W.  Burnett  submitted  the 
cause  for  plaintiff  in  error: 

The  jury  should  have  been  instructed  to 
render  a  verdict  for  the  plaintiff  in  error. 

Randall  v.  Baltimore  &  O.  R.  Co.  109  U. 
8.  478,  27  L.  ed.  1003,  3  Sup.  Ct.  Rep. 
322. 

It  is  the  master's  duty  to  provide  a  safe 
place  to  work,  but  that  principle  is  not 
applicable  when  the  place  becomes  danger- 
ous in  the  profj^ross  of  the  work,  from  the 
manner  in  which  the  work  is  done. 

Callaway  v.  Allen,  12  C.  C.  A.  114,  24  U. 
8.  App.  3SS.  Gi  Fed.  297;  Cleveland,  C. 
C.  &  St.  L.  R.  Co.  V.  Rrown,  20  C.  C.  A. 
147,  34  U.  S.  App.  7r>9,  73  Fed.  970;  Hussey 
V.  Coper.  112  X.  Y.  014.  3  L.R.A.  559,  8  Am. 
St.  Rep.  787.  20  N.  E.  556:  Hogan  t. 
Smith.  125  X.  Y.  774,  26  N.  E.  742. 

Negligence  of  conductor  need  not  have 
been  the  sole  cause  of  the  accident,  to  re- 
lieve plaintiff  in  error  from  liability. 

Vizelich  v.  Southern  P.  Co.  126  Cal.  587, 
69  Pac.  129;  Little  Rock  &  M.  R.  Co.  v. 
Barry,  43  L.R.A.  340.  28  C.  C.  A.  644,  56 
U.  S.  App.  37,  84  Fed.  944;  Wharton,  Neg. 
2d  ed.  §  85;  Zopfi  v.  Postal  Teleg.  Cable  Co. 
9  C.  C.  A.  308,  22  U.  S.  App.  136,  60  Fed. 
987;  Evansville  &  R.  R.  Co.  v.  Henderson, 
134  Ind.  6.30,  33  N.  E.  1021;  Allen  v.  New 
Gas  Co.  L.  R.  1  Exch.  Div.  251,  45  L.  J. 
Exch.  N.  S.  60S.  34  L.  T.  N.  S.  541 ;  Conger 
V.  Flint  &  P.  M.  R.  Co.  86  Jilich.  76,  48  N. 
W.  695;  Kevern  v.  Providence  Cold  &  S. 
Min.  Co.  70  Cal.  302.  11  Pac.  740;  Whitman 
V.  Wisconsin  A  M.  R.  Co.  5S  Wis.  408,  17 
N.  W.  12 1:  Course  v.  New  York.  L.  E.  A 
W.  R.  Co.  17  N.  Y.  S.  R.  715.  2  N.  Y.  Supp. 
312:  Cincinnati,  N.  O.  i  T.  P.  R.  Co.  v. 
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Mealer,  1  C  C.  A.  633,.  6  U.  S.  App.  % 
50  Fed.  725:  Oowen  v.  Harley,  6  C.  C  L 
190,  12  U.  S.  App.  574,  56  Fed.  973;  MoiJi 
V.  Duluth,  S.  S.  &  A.  R.  Co.  47  C  C  A. 
661,  108  Fed.  749;  Norfolk  &  W.  R.  C^  lb 
Brown,  91  Va.  668,  22  8.  E.  406;  Bnl!  f. 
Mobile  &  M.  R.  Co.  67  Ala.  206;  Ron  f. 
Gulf,  C.  A  8.  F.  R.  Co.  (Tex.)  17  a  W. 
789;  New  York,  C.  &  8t.  L.  R.  0^  ▼.  Bnl- 
guey,    138    ind.  414,  .34  N.  E.  238,  37  K 

E.  976;  Union  P.  R.  Co.  v.  Galltj^ 
6  C.  C.  A.  205,  12  U.  8.  App.  641,  66  M 
988;  St.  Louis  ft  8.  F.  R.  Co.  t.  BJik:naiB,« 
Tex.  85,  16  S.  W.  789;  Atchison,  T.  4  BL 

F.  R.  Co.  T.  Lannigan,  66  Kan.  109,  4S  Vm. 
343;  Broughel  v.  Southern  New  Englaii 
Teleph.  Co.  73  Conn.  617,  84  Am.  St.  Bi^ 
176,  48  Atl.  751;  Edmonson  y.  Keatnekj  C 
R.  Co.  105  Ky.  479,  4S  8.  W.200, 448;  Yon^ 
bluth  y.  Stephens,  104  WiM.  343,  80  K.  W. 
443;  Holland  v.  Tennessee  Coal,  Iron.  4  S. 
Co.  91  Ala.  445,  12  LILA.  232,  8  So.  01; 
21  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  48S. 

Witnesses  not  competent  to  nndeitah 
the  building  of  such  or  similar  stmctureiiif 
not  competent  to  advise  a  jury  as  to  tki 
work  of  men  thoroughly  versed  in  their  pit- 
fession. 

Ballard  v.  New  York  L.  E.  ft  W.  R.  (X 
126  Pa.  141,  19  Atl.  35. 

Mr.  Waters  Davis  submitted  the  esuie  fm 
defendant  in  error: 

The  court  properly  refused  to  instmet  tte 
jury  to  return  a  verdict  for  defendaat. 

Paulmier  v.  Erie  R.  Co.  34  N.  J.  L.  Ill; 
Grand  Trunk  R.  Co.  v.  Cummings,  106  U.  BL 
700,  27  L.  ed.  266,  1  Sup.  Ct.  Rep.  493;  Uah 
risey  v.  Hughes,  65  Vt.  553,  27  AtL  aOS; 
Elmer  v.  Locke,  135  Mass.  576;  GoniaksT. 
Galveston,  84  Tex.  6,  31  Am.  St.  Rq^  H. 
19  S.  W.  284;  Gyde  v.  Richmond  4  aL 
Co.  69  Fed.  398;  Louisville  ft  N.  R.  Co.  f. 
Cooley,  20  Ky.  L.  Rep.  1372,  49  S.  W.  M; 
Pennsylvania  R.  Co.  v.  Jones.  59  C.  C  A> 
87,  123  Fed.  753;  Choctaw,  O.  ft  G.  R.  Ooif. 
McDade,  191  U.  8.  64,  48  L.  ed.  96.  24  ^ 
Ct.  Rep.  24;  New  Jersey  ft  N.  Y.  R.  Ool  f. 
Young,  1  C.  C.  A.  428,  1  U.  S.  App.  91, 41 
Fed.  725;  Uke  Shore  ft  M.  S.  R.  Co.  t. 
Wilson,  11  Ind.  App.  488,  38  N.  K.  M; 
Southern  P.  Co.  v.  Yeargin,  48  C  C  A  417, 
109  Fed.  436. 

As  a  matter  of  law,  a  railway  eompaaj  h 
negligent  in  having  even  a  low  hridga  oiw 
its  track. 

Louisville  ft  N.  R.  Go.  t.  Oooley,  rapt- 

The  negligence  of  appellant  in  tht  oucil 
bar  was  much  greater,  and  iU  def«ii  if 
fellow  servant's  negligence  is  mndi  weshfl* 
than  in  the  case  of  Paulmier  t.  Erit  &  0^ 
supra. 

So  long  as  defendant's  negligence  hat  «■* 
share  (however  little)  In  the  aeddent,  til 
plaintiff  is  entitled  to  reoo?er. 

soa  ir.li 


Gila  Vaixet,  G.  &  N.  E.  Co.  v.  Lyoif . 
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Trunk  R.  Co.  ¥.  CmnmmjOfa,  supra; 
|i»  H.  ^  S.  A.  R.  Co.  V.  Croskel],  il 
\  App.  160,  25  S.  W.  4S6. 
Qo«t  generally  recognized  tliat  in  a 
edseujrent  negligence  tliere  is  no 
oximate  eauae, 

t.  Empire  Sta,*^  Teleph.  Co.  13 
i,  34  N.  Y.  Supp.  470 ;  Laible  v*  New 
fc  H.  R,  R.  Co.  13  App,  Div.  574,  43  N. 
^  1003;  Chicago  &  K  W.  R.  Co.  v. 
,  23  L.KA.  654,  8  C.  C.  A.  109,  19 
>p.  291,  59  Fed.  237;  Clyde  v.  Rich- 
D.  R.  Co.  supra;  Norfolk  &  W.  R- 
ruckolB,  91  Va.  193,  21  S,  E.  344; 
&  T.  C.  R.  Co.  V.  Kelly  {Tex.  Civ. 
t  S.  W.  879;  Waller  v.  Miasouri,  K. 
Os.  59  Mo.  App.  410;  Galveston,  H. 
R.  Co.  V.  Croskellt  supra;  Phillips 
York  a  &  H.  R.  R.  Co.  127  N.  Y. 
!*.  E.  978;  Young  v.  Shickle,  H.  &  H. 
103  Mo.  324,  IS'S.  W.  772;  Deweese 
Enee  Iron  Min.  Co,  123  Mo.  423,  31 
13;  New  Jersey  Si  N.  Y.  R,  Cn.  v. 
mpra;  Towns  v.  Vickaburg,  S.  &  P. 
^7  Ia.  Ann.  liSO,  55  Am.  Rep.  511; 
a  P.  Co.  V.  Yeargin,  eupra, 
i  the  injury  is  caused  partly  by  the 
oe  of  a  fellow  servant  and  partly 
faOure  of  the  company  to  provide 
,nd  suitable  apparatus,  the  negligence 
iservani;  will  not  exonerate  tlie  com- 
om  the  eoEs sequences  of  its  own  de- 

Tnmk  R.  Co.  t.  Ciimmings,  supra; 
I  Eng,  Enc.  Law,  p.  905  j  ElUa  v.  New 
.  E.  A  W.  R,  C^.  95  N.  Y.  543, 
i  the  trial  court  adopts  the  theory 
idA'^oeated  by  one  of  the  parties,  the 
s^nnot  successfully  cballenge  that 
m  app*?al.  MacDonald  v.  TittmanUj 
ipp.  536,  70  8.  W.  602;  '* Parties  are 
y  bound  on  appt?xil  by  positions 
f  them  in  the  trial  court."  Harper  v. 
tl4  Mo.  317,  21  S.  W.  517,  "Ermoe- 
ruetion&  cannot  be  complained  of  by 
at,  when  given  at  its  request." 
US  City  Suburban  Belt  R.  G^.  v.  Kan- 
r,  St.'  L.  &  C.  R.  Co.  118  Mo.  509, 
K  479;  Sanders  v.  Brock  (Tex,  Civ. 
1  S.  W.  311. 

ty  who  asks  an  instruct  ion,  the  iame 
ance  aiS  that  given  by  the  court,  can- 
plain  of  error  in  the  latter  instruc- 

!)s  T.  Crane,  110  Mo.  408,  22  S.  W. 
irtin  T.  Missouri  P.  R.  Co,  fTox. 
k]  22  S.  W.  195:  Dunnington  v.  Friek 
irk,  260,  30  S.  W,  212;  Simps m  v. 
14  Tex.  CiT.  App.  235,  38  S.  W.  474; 
ional  A.  G.  K,  R.  Co.  v.  Newman 
T.  App.)  40  S.  W,  S54;  International 
R,  Co,  T.  Seia,  89  Tex,  63,  33  S.  W. 
Tex.  Ci>,  App.  386,  33  S.  W.  65S; 
i«  Bridge  A,  Iron  Co.  v.  St.  .Louia 
S. 


Brewing  A-H80.  129  Mo.  343,  31  S.  W.  705; 
llyrd  v.  Ellis  (Tex.  Civ.  App.)  35  S.  W* 
1070;  3  Century  Dig.  p.  1327,  §  3602. 

The  question  of  the  admissibility  of  ex- 
pert testimony  is  for  the  deter  mi  nation 
of  the  trial  court,  and  the  action  of  the  trial 
court  will  not,  except  in  an  extren^e  case,  be 
disturbed. 

Chateaugay  Ore  &  Iron  Oo.  v.  Blake,  144 
U.  S.  476,  36  L.  ed.  510,  12  Sup.  Ct.  Rep. 
731 ;  Congress  ^  1,  Spring  Co.  v,  Edgar,  99 
U.  S.  645,  25  L.  ed.  487;  Murphy  v.  New 
York  C.  R,  Co.  66  Barb,  125;  Ft.  Wayne  v. 
Coombs,  107  Ind.  75,  57  Am.  Rep.  82,  7  N. 
E.  743;  Lynch  v.  Grayson,  5  N,  M.  48T,  25 
Pac.  S92;  St.  Louis  &  S.  F.  R,  Co,  v,  Brad- 
ley, 4  C,  C.  A.  628,  13  U.  S.  App.  68,  54  Fed, 
632;  ConkUng  v.  Manhattan  R.  Co.  30  N.  Y, 
S.  R,  124,  12  N,  y,  Supp.  846;  Ives  v.  Leon- 
ard,  60  Mich.  296,  15  N.  W.  463:  Maughan 
V.  Burns,  64  Vt.  316,  23  Atl.  583, 

Were  there  any  foundation  for  the  crrti- 
cisma  of  plaintiff  in  error*  its  objections 
would  go  to  the  weight  rather  than  to  the 
admiasibility  of  the  evidence  of  plaintiJTs 
experts. 

Ft.  Worth  &  D.  C,  R,  Co.  v.  Wilson  (Tex. 
Civ.  App,)  24  S.  W.  eft6. 

Mi.  Justice  Feckbamj  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

Tbe  first  question  preeented  by  the  plain- 
tiff in  error  is  founds  upon  an  exception 
to  the  refusal  of  the  oourt  to  inatruet  thv  7 

jury  to  render  a  verdict  for  the  plaintiff  in 
error,  on  the  ground  that  there  was  no  evi- 
dence that  the  railroad  company  was  guilty 
of  negligence  by  failing  to  provide  a  reason- 
ably safe  p^ace  for  the  servants  of  the  com- 
pany to  work  in;  that  the  cause  of  the  ac* 
cident  was  the  gro&'s  negligence  of  the  con- 
ductor in  ordering  the  cars  to  be  detached 
from  the  train  and  engine^  and  that  such 
negligence  was  that  of  a  fellow  servant  of 
the  deceased,  and  did  not  form  tbe  basis  for 
a  recovery  against  the  defendant.  We  are 
of  opinion  that,  tjkking  the  .whole  evidence, 
enough  was  proved  on  the  part  of  the  plaiQ- 
t\it  below  to  make  it  proper  to  send  the  case 
to  the  jury  on  the  question  of  the  negltgenoe 
of  the  company. 

Tire  next  qneation  arises  in  regard  to  tbe 
eharge  of  the  court  upon  the  proximate 
^■ini^r*  of  Hjo  ficcident,  vvbether  it  was  the 
'negligence  of  the  defendant  company  in  not[^71J 
furji lulling  II  projier  and  rejiflooahly  safe 
place  for  its  employees  to  work,  or  that  it 
vva3  the  negligence  of  the  conductor  (a  fel- 
low servant  of  the  deeejiaed)  in  ordering  the 
ears  detached  from  the  engine.  The  court 
charged  that— 

"The  conductor  of  the  train  was  a  fellow 
servant  of  the  man  who  waa  killed,  antl  if 
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the  accident  was  bitmg^t  about  solely  by 
the  negligence  of  the  conductor  of  the  train, 
then  the  defendant  company  is  not  liable; , 
or  if  the  accident  was  brought  about  by  the 
negligence  of  the  conductor  and  the  negli- 
gence of  the  main  who  was  killed,  the  de- 
fendant company  is  not  liable.  If,  however, 
the  accident  was  caused  by  a  failure  of  the 
defendant  company  to  provide  a  reasonably 
safe  place  to  perform  the  work  in  which 
the  man  who  was  killed  was  engaged,  then 
the  defendant  company  is  liable  in  damages 
for  the  death,  if  it  was  n^ligent  in  not 
providing  such  safe  place. 

"The  fundamental  question,  therefore,  for 
you  to  determine  in  this  case  is.  What  was 
the  cause  of  this  accident;  what  brought  it 
about? 

"If  you  find  that  this  accident  was  caused 
solely  by  the  action  of  the  conductor  in  the 
method  which  he  employed  in  putting  ears 
cm  the  spur  at  the  time  in  question,  then 
you  should  find  a  verdict  for  the  defendant 
company,  and  you  should  not  award  any 
damages  to  the  plaintiff  in  this  case;-  or  if 
you  should  find  that  the  dead  man  has, 
through  his  own  negligence,  brought  about 
this  accident  or  contributed  to  it,  then  you 
should  find  for  the  defendant,  and  you 
should  not  award  any  damages  in  this  case. 

"On  the  other  hand,  if  you  find  that  the 
defendant  eompany  was  negligent  in  not 
providing  a  reasonably  safe  place  for  the 
performance  of  the  work,  you  should  find 
for  the  plaintiff  and  award  her  damages, 
provided  that  the  negligence  of  the  defend- 
ant in  not  providing  such  a  safe  place  was 
the  cause  of  the  accident,  or  contributed  to 
the  accident. 

"To  find  for  the  plaintiff,  it  is  not  enough 
that  you  should  find  that  the  premises  were 
{472]  unsafe,  or  that  the  defendant  *company  was 
negligent  in  that  respect,  in  not  providing 
a  safe  place;  you  must  also  find  that  the 
place  was  unsafe,  and  that  the  accident  was 
brought  about  or  contributed  to  by  reason 
of  that  unsafe  place.  That  is,  if  you  should 
find  that  the  act  of  the  conductor  was  the 
sole,  or  if  you  should  find  that  it  was  the 
proximate,  or  the  procuring,  cause  of  the 
accident,  then  you  should  not  award  dam- 
ages; but  if  you  find  that  the  accident  was 
caused  by  the  acts  of  the  conductor  and  also 
by  the  negligence  of  the  defendant  company 
in  not  providing  a  safe  place  to  do  the  work, 
then  you  should  find  damages  for  the  plain- 
tiff. In  other  words,  in  order  to  award  dam- 
ages to  the  plaintiff,  you  must  find,  first, 
that  the  defendant  company  was  negligent 
in  not  providing  a  safe  place  to  do  the  work, 
and  that  such  negligence  was  the  cause  of 
the  accident  or  contributed  thereto.  If  you 
find  the  accident  was  brought  about  solely 
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by  the  acts  of  the  oondnelor,  jm 
not  award  damages.  If  the  acts  of 
ductor  alone  did  not  cause  the  aeeid 
the  accident  was  contributed  to  by 
ligence  of  the  defendant  oompany 
providing  a  safe  plaee  to  work,  t 
should  award  damages.* 

Again: 

''Was  the  plaee  where  the  deoea 
working  a  reasonably  eafe  plaee  for 
formance  of  the  work  to  be  done  1 
reasonably  safe  place,  eonsideriag  t 
acter  of  the  work  to  be  done  and  tin 
ter  of  the  premises? 

"If  you  find  it  was  not  reaaoDal 
and  the  defendant  company  waa  i 
in  that  respect,  did  that  fact  haTe  i 
to  do  with  the  accident,  or  waa  it  a 
the  negligence  of  the  conductor  of  1 
alone  ? 

"If  it  was  caused  solely  or  pro 
brought  about  by  the  negligence  of 
ductor,  then  the  defendant  is  not  U 
the  negligence  of  the  defendant  < 
contributed  to  the  accident,  tlien  tbi 
ant  is  liable,  provided  the  dead  n 
self  was  not  guilty  of  any  ni^;iigm 
contributed  to  the  accident.* 

The  company  now  finds  fanlt  n 
charge,  on  the  ground  *that  ft  WM 
charge  that  unless  the  accident  wa 
solely  by  the  action  of  the  condw 
defendant  was  liable;  that  'tele* 
not  synonymous  with  "proximate^  < 
the  action  of  the  conductor  may  i 
been  the  sole,  although  at  the  aaau 
may  have  been  the  "proximate,*  ea 
if  it  was  the  proximate  cause,  the  < 
would  not  be  liable.  The  rule  woi 
to  be  that  if  the  negligence  of  the  < 
had  a  share  in  causing  the  iignij 
deceased,  the  company  was  liaUs, : 
standing  the  negligence  of  a  fellow 
contributed  to  the  happening  of  1 
dent.  Grand  Trunk  R.  Co.  t.  Camm 
U.  8.  700,  27  L.  ed.  266,  I  Sup.  Ct  I 
Ellis  V.  New  York,  L.  E.  &  W.  B 
N.  Y.  646,  562.  But,  in  addition  to  i 
charge  aboTe  set  forth,  the  court 
the  jury  at  the  request  of  the  eoii 
defendant  as  follows:  that  if  the 
of  throwing  the  cars,  as  testified 
unsafe,  and  the  conductor  caused 
to  be  so  thrown  by  that  unsafe  met 
if  such  act  of  the  conductor  was  tl 
mate  cause  of  the  accident,  and  tl 
unsafe  method  was  adopted  by  ^ 
ductor  without  the  authority  or  dlr 
the  defendant,  the  plaintiff  cannot 
that  if  the  jury  believed  that  tks 
to  the  deceased  was  proximately  a 
the  negligence  of  the  eondnctor,  it 
material  whether  the  deceased  had 
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KxperleQee  as  m    brakemitii,   or  not^ 
Ltliciugli  tile  jtirj  might  believe  from 
|denc«  that  other^  l}f?iter,  and  safer 
^m  migbt  have  been  used  by  the  de> 
^  cotnp&njf  j«t  the   defendant  WftS 
INby  render^  liable  m  this  action, 
proxjiaikte  cauie  of  the  accidont  was 
licence  of  lh«  oonductor  in  the  man- 
rhich  he  conducted  the  work  on  the 
I  in  questian;  that,  as  th«  conductor 
I  fellow  serrajst  of  the  deceased,  the 
ill  oonld  not  b«  held  liable  if  the  ao- 
wma    pTt>iimate]y    ciniaed   by    negli- 
0  the  part  of  the  conductor;  that  if 
y  belieii^ed,  from  the  evidenoc,  that 
ilisinces  fiu'dbbed  by  the  defendant 
y  were  defective,  yet  if  they  farther 
1*  from  the  ei^ideiice,  that  the  con- 
rai  negligent  in  the  manner  in  which 
Ineted  *the  work  on  the  occasion,  and 
ith   negligence    was    the   proxmiate 
if  the  acddent,  without  which  Buch 
t  would  not  have  h^ppened^  then  the 
suld  fimi  for  the  defendant, 
hmk  th^  defendant  received  no  prejti- 
SI  the  charge  aa  given,  taken  in  con- 
with    the   defendant's   requests   to 
which  were  compHed.  with*     If  the 
nt  ha^  desired  to  obtain  a  more  ape- 
irft  in  relation  to  the  distinction  be^ 
*ao]e^*  and  "proximate"  cause  of  the 
t,  afl  applied  to  the  negligence  of  the 
or,  the  court  should  have  had  its  at- 
tpedfically  di^wn  to  the  ohjection 
irord  *'sole/*  and  the  particular  free- 
om   liabiiity   asserted  if  the   negli- 
"f  the  conductor  were  the  proximate 
f  the  aoddent,  %m  distinguished  from 
s  OLuse.    A  genera!  exception  to  the 
ai  given  would  not  raise  the  ques- 
kmgrcus  &  E.  Spring  Co.  v.  Edgar,  90 
45,  659,  ^  L,  ed.  487,  ^^L     The  re- 
to  charge  as  given  show   the  jury 
attention  drawn  to  the  proximate 
md  that  if  the  conductor'a  negligence 
e  proiimate  cause,  the  plaintiff  could 
jver. 

ifd  question  arises  upon  the  aduiiS' 
evidence.  Certain  of  the  wltuessea 
intiff  were  called  to  prove  that,  in 
pinion,  the  company  had  not  fur- 
a  reasonably  safe  place  for  its  em- 
to  work  in-  This  was  objected  to 
ground  that  the  witnesses  teatifyiiTg 
^e  not  properly  experts  and  should 
permitted  to  testify.  One  witness, 
tified  that  the  buffer  was  not  a  rea- 
safe  and  proper  one,  said  that  he 
!n  railroading  for  iifteen  years,  fol- 
the  busineii  of  trackman  during  that 
hat  tt  was  his  business  to  go  over 
;k  and  see  if  it  was  in  proper  flhjipCt 
t  he  had  had  something  to  do  with 


the  construction  of  a  railroad j  that  he 
was  familiar  with  the  construction  of 
tracks,  trestles,  anil  buffers;  that  tbat 
was  what  he  had  hnd  to  do;  that  overheud 
structures  came  under  another  department; 
that  he  considered  it  unsafe  for  the  reasotl 
that  the  buffer  would  afford  an  obstruction 
to  the  wheels  and  'that  the  car  would  Blid€[475J 
off  the  trucks  and  go  over  into  the  ravine. 

Another  witness  said  that  he  had  been 
working  on  railroads  lor  twenty  years,  and 
that  from  his  experience  he  had  had  occa- 
sion to  become  acquainted  with  atruetureis 
over  tracks,  over  bridges  and  highways,  and 
buffers  at  the  end  of  chutes  and  tracks,  and 
as  to  the  control  of  the  care,  their  operation 
and  the  operation  of  the  brakes  on  the  cars, 
the  stopping  cars,  the  resisting  power  of 
buffers,  etc.  He  said  that,  in  his  opinion, 
\hx^  tramway  house  was  too  close  to  the  top 
of  a  oar,  and  that  it  waa  an  impediment  ta 
the  operation  of  the  hand  brake  of  the  car, 
and  that  the  buffer  at  the  end  was  not  aa 
effective  obstruction.  Evidence  was  given 
by  other  witnesses,  by  depositions,  in  regard 
to  the  atmcture  over  the  railroad  track  and 
the  character  of  the  buffer. 

In  the  cases  of  all  the  witnesses,  we  think 
the  question  of  the  admissibility  of  their 
evidence  waa  one  within  the  reasonable  dis* 
cretion  of  the  trial  court,  and  that  the  dis* 
cretion  was  not  abused.  All  the  witnesses 
had  had  practical  experience  on  railroads, 
and  were  familiar  with  structures  &nd  ths 
character  of  buffers  mentioned  in  the  evi- 
dcnce.  There  was  Dertainly  enough  to  call 
upon  the  court  to  decide  upon  the  admissi* 
bility  of  their  opinions  under  these  circum- 
stnnces,  and  we  ought  not  to  interfere  with 
the  decision  of  the  trial  court  in  this  ease, 
CoBgresa  &  E,  Spring  Co,  v,  Edgar,  supra; 
Cbateaugay  Ore  &  Iron  Co.  v,  Blake,  144 
U.  S.  476,  4S4,  30  L.  ed.  510,  512,  12  Sup.  Ct 
Rep.  1^\. 

There  is  no  error  in  the  record  and  the 
judgment  is  afllrtned. 


•UNITED  STATES  EX  REL.  GEORGE  A.[47«l 
LOWRY    and    Planters'    Compress    Com- 
pany, Plffs,  in  Err-s 
v. 
FREDERICK   I,   ALLEN,   Commissioner  of 
Patents, 

(See  S.  C.  Reporter's  ed,  47S^93,) 

Patents^ — appeal    from    interlocutory    deci- 
sion. 

An  appeal  from  a  ded^ion  of  the  pri* 
mji ty  examm)?r  upon  a  mutinri  to  dissolve 
an  interference,  holding  thjit  the  party  hsd 
the  right  to  make  the  interfering  claims, 
oxay  l^  proliibiteil  by  the  rules  of  the  Pat* 
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ent  Office  without  infringing  the  right  of 
appeal  in  interferences  given  by  U.  S.  Rev. 
8Ut.  §§  482,  483,  4904,  4909,  U.  S.  Comp. 
Stat.  1901,  pp.  272.  3389,  3390,  since  the  ap- 
peal therein  provided  for  must  be  deemed 
limited  to  final  decision*  upon  the  question 
of  priority  of  invention,  which,  under  these 
statutes,  is  the  sole  question  for  determina- 
tion in  interference  cases. 


[No.  66.] 

Argued  October  24,  25,  1906.     Decided  De- 
cember 10,  190d. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  reversed  a  judgment  of  the  Su- 
preme Court  of  that  District,  granting  a 
mandamus  to  require  the  Commissioner  of 
Patents  to  direct  the  board  of  examiners  in 
chief  to  take  jurisdiction  of  an  appeal  from 
a  ruling  of  the  primary  examiner,  upon  a 
motion  to  dissolve  an  interference.  Af- 
firmed. 

See  same  case  below,  26  App.  D.  C.  8. 

The  facts  are  stated  in  the  opinion. 

Mr.  Oliver  Mitchell  argrued  the  cause,  and, 
with  Messrs.  Edmund  Wet  more  and  Meyers, 
Cushman,  &  Rea,  filed  a  brief  for  plaintiffs 
in  error. 

Assistant  Attorney  General  McReynclds 
argued  the  cause,  and,  with  Mr.  John  ^I. 
Goit,  filed  a  brief  for  defendant  in  error. 

Mr.  Justice  McKenna  delivered  the  opinion 
of  the  court: 

This  is  a  petition  for  mandamus,  filed  m 
the  supreme  court  of  the  District  of  Colum- 
bia, requiring  the  Commissioner  of  Patents 
to  direct  the  board  of  examiners  in  chief  to 
reinstate  and  take  jurisdiction  of  the  appeal 
of  petitioners  from  the  decision  of  the  pri- 
mary examiner,  refusing  to  dissolve  an  in- 
terference between  a  patent  granted  to  Low- 
ry  and  an  application  for  a  patent  by  one 
William  L.  Spoon.  The  supreme  court 
granted  the  mandamus.  Its  judgment  waa 
reversed  by  the  court  of  appeals. 

The  question  in  the  case  is  whether  the 
rule  of  the  Patent  Office  which  denies  an 
appeal  from  a  ruling  of  a  primary  examiner, 
upon  motion  to  dissolve  an  interference,  is 
contrary  to  the  Revised  Statutes,  and  there- 
fore void.  Rule  124  provides  that  **from  a 
dei'ision  of  a  primary  examiner  affirming 
the  patentability  of  the  claim  or  the  appli- 
cant's right  to  make  the  same,  no  appeal 
can  be  taken." 

Plaint itTs  in  error  attack  the  rule  as  in- 
consistent with  the  sections  of  the  Revised 
S82 


Statutes    which    provide    for    interfereMCi 
These  sections  are  inserted  in  the  i 

♦The  facts  are  as  follows:  liowiy' 
granted  a  patent  for  a  bale  of  fibrou  i 
tcrial  January  29,  1897.  An  interference  wm 
declared  between  his  patent  and  applietttai 
of  one  William  Spoon,  to  which  interfcRHi 
Lowry  was  made  a  party.  He  *niond  liM 
dissolve  the  interference  upon  the  gromi 
among  others,  that  Spoon'a  preai  wu  ii- 
operative.  The  primary  eicaminer  giiitiri 
the  motion  and  Spoon  appealed  to  the  boui 
of  examiners  in  chief,  who  confirmed  the  di> 
cision.  Upon  petition  of  Spoon  the  Gomdi* 
sioner  of  Patents  remanded  the  case  to  tk 
primary  examiner  for  further  conaideimtio^ 
and  the  latter  officer,  upon  the  filing  of  ad- 
ditional affidavits,  decided  that  Spoon's  t^ 
plication  disclosed  an  operative  device.  Fraa 
this  decision  an  appeal  was  taken  to  til 
board  of  examiners  in  chief,  which  was  dii* 
missed  by  that  board  for  want  of  jllrildi^ 
tion.  Thereupon  Lowry  petitioned  the  Ooa- 
missioner  to  direct  the  board  to  inue  a 
appeal.  The  petition  was  denied,  the  Aetiif 
Commissioner  remarking:  . 

'The  rule  prohibiting  an  appeal  fiwi  • 
decision  upon  a  motion  holding  that  a  pailj 
has  the  right  to  make  the  claim  of  the  ktm 
is  in  accordance  with  the  practice  which  hM 
prevailed  in  thia  office  for  many  jmn,  nl 
has  the  support  of  all  decisions  of  the  c 


tRev.  Stat.  Sec.  4904,  U.  &  Comp.  Stai 
1901,  p.  3389.  Whenever  an  applicatioa  ii 
made  for  a  patent  which,  in  the  opfniM  of 
the  Commissioner,  would  interfere  with  uf 
pending  application,  or  with  any  uneipiiti 
patent,  he  shall  eive  notice  thereof  to  tki 
applicants,  or  applicant  and  patentee,  aithi 
case  may  be,  and  shall  direct  the  prioniy 
examiner  to  proceed  to  determine  toe  qmi> 
tion  of  priority  of  invention.  Ana  the  Am- 
missioner  may  issue  a  patent  to  the  piit| 
who  is  adjudged  the  prior  inventor,  ulMi 
the  adverse  party  appeals  from  the  liftiiiim 
of  the  primary  examiner,  or  of  tJie  bouA  d 
examiners  in  chief,  as  the  CMC  nay  K 
within  such  time,  not  leaa  Uian  twenty  dv% 
as  the  Commissioner  shall  prescribe. 

Rev.  Stat.  Sec  4930^  U.  8.  OompL  SUk 
1901,  p.  3390.  Every  applicant  for  a  pat«t 
or  for  the  reissue  of  a  patent,  any  of  thi 
claims  of  which  have  been  twiee  reJMlii 
and  every  party  to  an  interfcnBca^  Ml 
appeal   from   the   decision  of  the  pilMff 


examiner,  or  of  the  examiner  in  . 

interferences  in  such  case,  to  tks  bosn  d 
examiners  in  chief,  haTing  once  pail  til 
fee  for  such  appeal. 
Rev.  Stat.  Sea  4910,  U.  8.  Gbmp.  ^  ^ 


1901,  p.  3391.    If  such  party  is  disisthiil  i 
with  the  decision  of  the  examiners  fa  cM 
he  may,  on  payment  of  the  fee  prcwribA 
appeal  to  the  Commissioner  in  person. 

Rev.  SUt.  Sec.  4911,  U.  a  &mp.  SMk 
1901,  p.  3391.  If  such  party,  except  a  ptftf 
to  an  interference,  U  disantfafied  witB  tti 


tjTfrm)  SrATis  sr  m..  Lowsr  t.  Axlelit. 


48^-482 


liTe  been  rendered  on  the  atibject, 
XBm  to  be  no  reason  for  regarding  it 
iSatent  with  the  statute.  It  seems 
^  that  the  deeiaion  in  thi^  ca^  m 
ml  adyerse  decision,  since  it  is  not  a 
imt  L0W17  is  not  entitled  to  hia  pat- 
At  Is  a  matter  wliicb  mny  be  deter- 
I  the  further  proeeed]iigs»  aod  tbere^ 
^  clear  tb&t  the  decifilon  relates  to 
Interiocutory  matter, 
petitioB  Is  denied." 
f  filed  another  petition,  appealing  to 
imisaioner  *'lii  person,"  to  direct  the 
f  c3iamiijerft  in  chief  to  entertain  bia 

The  petition  was  considered  and 
'In  passing  on  the  petition  the  Com- 
W  iaidt 

^  the  express  pro  visions  of  rule  124 
DO  appeal  to  the  examiners  in  chief 
^  dedjtion  rendered  on  an  interlocu- 
ttion.  It  ifi  believed  that  there  is 
m  that  rule  ixtcDnsisient  with  law, 
i  therefore  it  has  the  force  of  law. 
it  of  appeal  in  interferences  given  in 
brms  in  the  itatnte  is  a  ver j  differ- 
Ig  from  the  *rjght  of  appeal  on  alt 

In  the  interference*  To  permit  ap- 
^  motions  would  multiplj  litigation 
^d  the  proceedmgs  in  Interferences 
111  reaeonable  limits.  It  would  work 
Mabip  to  parties.  The  appellate  tri- 
i  this  office  are  no  more  required  to 
pi  piecemea^l  eonsideratlon  than  are 
dlaie  courts.  The  whole  case  should 
f  for  appeal  when  the  appeal  pro- 
r  hy  the  statute  m  taken, 

to  be  particularlf  noted  that  there 
I  no  decision  as  to  the  rival  claims  of 
11^  to  this  interference.  It  has  not 
^ded  which  partj  is  entitled  to  the 
If  it  should  at  any  time  be  decided 
uon  is  entitled  to  the  patent,  Lowry 
e  the  right  of  appeal,  but  until  such 
pisioa  is  rendered  the  statute  gives 
right  of  appeal 


"It  would  aeem  u[»on  general  principles  ol 
law  that  Lowry  could  then  present  for  do* 
termination  by  his  appeal  any  question 
which,  in  his  opinion,  vitally  alTetts  the 
question  which  party  is  entitled  to  the 
patent.  The  only  ground  upon  which  be 
can  reasonably  claim  the  right  of  appeal  on 
thi^  motion  is  that  the  question  vitally  af- 
fecta  his  claimed  right  to  a  patent^  and  if  it 
does  that,  he  can  raiae  it  at  final  hearing  and 
contest  it  before  the  various  appellate  tri- 
bunals, including  the  court  of  appeals* 

"The  refusal  to  permit  the  present  ap- 
peal on  motion  is  therefore  not  a  denial  of 
an  opport unity  to  have  the  matter  reviewed 
by  the  several  appellate  tribunals  mentioued 
in  the  statute.*' 

And  further:  "No  good  reason  is  aeen  for 
changing  the  provisions  in  Rule  124  here  in 
controversy,  which  waa  adopted  and  ap- 
proved by  a  long  tine  of  Commia&ioners  of 
P^tents^  among  whom  have  been  some  of  the 
ablest  patent  lawyers  in  the  country,  and 
which  rule  has  been  aequiesced  in  by  patent 
attorneys  practiaing  before  the  office  for  the 
last  quarter  of  a  century." 

*T!iere  is  quite  a  sharp  oontroveray  be^[46S] 
tween  the  parties  as  to  the  effect  of  the  rul- 
ing of  the  Commissioner,  Plaintiffs  in  error 
are  apparently  convinced  that  the  ruling  of 
the  primary  examiner  involves  a  fundament- 
al right  which,  if  not  decided  on  Lowry's  ap- 
peal,  will  be  forever  foreclosed  to  him  for 
review.  A  different  view  is  expressed  by 
defendant  in  error.  However  this  may 
be,  we  think  the  question  in  the  case 
is  in  quite  narrow  compass.  The  stat- 
utes involved  are  not  dilBeult  of  in- 
terpretation. The  determiiung  sections  are 
482,  483,  4904,  and  4909  (U.  S*  Comp, 
Stat.  1901,  pp*  272,  3339,  3390) .  Plaintiffs  in 
error  put  eapecial  stress  upon  §g  482  an'd 
4909.  Section  4S2  provides  for  the  appoint- 
ment of  examiners  in  chief,  "whose  duty  it 
aball  he,  on  the  written  petition  of  the  ap- 
pellant,  to   revise  and  determine    upon   the 


of  the  Commissioner,  he  may  ap- 
tbe  supreme  court  of  the  district  of 
ia,  sitting  in  banc. 
I    (Act    of    February    9,    1893    [27 
;  L.  436,  chaj).  74,  U.  S.  Comp.  Stat. 

3391].)     That  the  determination  of 

from  the  decision  of  the  Comrais- 
•f  Patents,  now  vested  in  the  general 
■  the  supreme  court  of  the  District 
tnbia,  in  pursuance  of  the  provisions 
on  seven  hundred  and  eighty  of  the 

Statutes  of  the  United  States,  re- 
to  the  District  of  Columbia,  shall 
;r  be,  and  the  same  is  hereby,  vested 
«urt  of  appeals  created  by  this  act; 
addition,  any  party  aggrieved  by  a 

of  the  Commissioner  of  Patents  in 
»rference  case  may  appeal  therefrom 
court  of  appeals. 
Stat.    Sec.   482,   U.    S.   Comp.    Stat. 


1901,  p.  272.  The  examiners  in  chief  shall 
be  persons  of  competent  legal  knowledge 
and  scientific  ability,  whose  duty  is  shall  be, 
on  the  written  petition  of  the  appellant,  to 
revise  and  determine  upon  the  validity  of 
the  adverse  decisions  of  examiners  upon  ap- 
plications for  patents,  And  for  reissues  of 
patents,  and  in  interference  cases;  and, 
when  required  by  the  .Commissioner,  they 
shall  hear  and  report  upon  claims  for  ex- 
tensions, and  perform  such  other  like  duties 
as  he  may  assign  them. 

Rev.  Stat.  Sec.  483,  U.  S.  Comp.  Stat. 
1901,  p.  272.  The  Commissioner  of  Patents, 
subject  to  the  approval  of  the  Secretary  of 
the  Interior,  may,  from  time  to  time,  estab- 
lish regulations,  not  inconsistent  with  law, 
for  the  conduct  of  proceedings  in  the  Patent 
Office. 

ssa 


482,  483 


SUPBEIOE   COUBT  OF   THX   UnITID   STATES. 


Oor.  Taa, 


Talidity  of  the  advene  decisionfl  of  examin- 
ers ...  in  interference  cases."  Section 
4909  provides  that  "every  party  to  an  in- 
terference may  appeal  from  the  decision  of 
the  primary  examiner  or  of  the  examiner 
in  charge  of  interferences  in  such  case,  to 
the  board  of  examiners  in  chief."  The  con- 
tention is  that  this  section  gives  the  right 
of  appeal  unreservedly  and  any  limitation 
of  it  by  a  rule  is  void,  buch  might  not  be 
the  result,  even  if  there  was  no  qualification 
of  those  sections  in  other  sections.  As  said 
by  the  Commissioner:  "The  right  of  appeal 
in  interferences  given  in  general  terms  in 
the  statute  is  a  very  different  thing  from  the 
right  of  appeal  on  all  motions  in  the  inter- 
ference." It  certainly  could  not  have  been 
the  intention  to  destroy  all  distinctions  in 
procedure.  But  we  are  not  left  to  inference. 
The  statute  is  explicit.  It  limits  the  decla- 
ration of  interferences  to  the  question  of 
priority  of  invention.  Section  4904  provides 
that  in  case  of  conflict  of  an  application  tor 
a  patent  with  a  pending  application  or  with 
an  unexpired  patent  (as  in  the  case  at  bar), 
the  Commissioner  shall  give  notice  thereof, 
"and  shall  direct  the  primary  examiner  to 
proceed  to  determine  the  question  of  prtor- 
ity  of  invention."  (Italics  ours.)  And  it 
is  provided  that  the  Commissioner  shall  is- 
sue a  patent  to  the  party  adjudged  the  prior 
inventor,  unless  the  adverse  party  appeals 
from  the  decision  of  the  primary  examiner 
[483]  or  examiners  in  chief,  as  the  ease  may  be. 
The  history  of  the  sections  and  the  rules 
are  gone  into  at  length  by  the  court  of  ap- 
peals in  its  opinion.  We  need  not  repeat  the 
discussion.  It  answers  the  detailed  reason- 
ing of  plaintiffs  in  error.  We  concur  with 
the  views  expressed,  that  the  statutes  pro- 
vide only  for  appeals  upon  the  question  of 
priority  of  invention.  Appeals  on  other 
questions  are  left  to  the  regulation  of  the 
Patent  Office  under  the  grant  of  power  con- 
tained in  §  483. 
Judgment  affirmed. 

Mr.  Justice  Peckham  and  Mr.  Justice  Day 
dissent. 


STATE  OF  NEW  JERSEY,  Appt., 

V. 

WILLIAM  F.  ANDERSON,  Trustee  of  Cos- 
mopolitan Power  Company. 

(See  S.  C.  Reporter*!  ed.  48^-496.) 

Bankruptcy — preferences — franchise  tax. 

1.  The  claim  of  the  state  of  New  Jer- 
sey against  the  estate  of  a  bankrupt  cor- 
poration or^^anized  under  the  laws  of  that 
Htatc,  but  cioin^  no  business  and  having  no 
proporty  there,  for  the  '^annual  license  fee 
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or  franchise  tax"  on  its  ontstan<ling  cspitil 
stock,  imposed  under  N.  J.  Gen,  Stat  UK, 
§§  251,  252,  257,  258,  260,  is  f or  a  tax  kgil- 
ly  due  and  owing  to  the  state,  which,  rate 
the  bankrupt  act  of  July  1,  1898  (30  Stitit 
L.  563,  chap.  541,  U.  8.  Oomp.  Stat  1901,  ^ 
3447),  §  64a,  must  be  paid  in  advanoe  rf 
dividends  to  creditor!. 
BankmptcT— pref erenoet— fnndiiM  ta 

2.  The  finding  of  the  state  board  of » 
sessors  as  to  the  amount  of  outstanding  » 
ital  stock  of  a  corporation,  made  lor^ 
purpose  of  fixing  the  amount  of  the  anaod 
license  fee  or  franchise  tax  imposed  br  X 
J.  Gen.  Stat.  1895,  }}  261,  262,  267,  fS^'m, 
is  not  conclusive  on  the  bankruptcy  cov^ 
in  view  of  the  provisions  of  the  baDkni|l 
act  of  July  1,  1898,  %  64a,  tha^  in  esse  sir 
question  arises  as  to  the  amount  or  kfi 
ity  of  any  tax  entitled  to  priority  of  w 
ment  under  that  section,  tl^  same  ihaJT M 
heard  and  determined  by  the  eonrt 
Bankruptcy — ^preferences— franclnse  tt& 

3.  The  franchise  tax  assessed  mdcr  X 
J.  Gen.  Stat  1895,  §§  261,  262,  257,  266,  M0« 
the  basis  of  the  capital  stock  of  a  eorpa» 
tion  issued  and  outstanding  oo  the  lit  rf 
January  nreceding  the  making  of  the  retn^ 
is  "legally  due  and  owing^  within  til 
meaning  of  the  bankrupt  act  of  July  1.  \9H 
§  64a,  providing  that  taxes  must  be  psid  k 
advance  of  the  payment  of  dividends  II 
creditors,  although  such  tax  may  not  hsn 
been  collectible  until  after  tlie  eorpontia 
was  adjudged  a  buikrupt 

[Xo.  49.J 

Argued  and  submitted  October  19, 1901  D^ 
cided  December  10,  1906. 

APPEAL  from  the  United  SUtcs  Gfaeii 
Court  of  Appeals  for  the  Seventh  dh 
cuit  to  review  a  judgment  which  affirm^  t 
judgment  of  the  District  Court  for  tti 
Northern  District  of  DUnois,  which  hsd,  k 
turn,  affirmed  the  finding  of  a  refera  k 
bankruptcy,  denying  to  the  state  of  Hiv 
Jersey  a  preference  for  alleged  fnadia 
taxes  due  from  the  estate  of  a  bantaifl 
corporation.  Reversed  and  remanded  to  tki 
District  Court  for  further  proceedings. 

See  same  case  below,  70  G.  C  A.  M.  UV 
Fed.  868. 

Statement  by  Mr.  Justice  Day: 
This  is  an  appeal  from  the  jndgmflt  d 
the  circuit  court  of  appeals  for  the  Mfirift 
circuit,  affirming  the  order  of  tbs  iUM 
court,  which  affirmed  the  findiof  of  Al 
referee  in  bankruptcy,  denying  to  the  iMk 
of  New  Jersey  a  prefer«iies  for  all^gsd  fM 
chise  taxes  from  the  ectats  of  a 
the  Cosmopolitan  Power  Company. 

On  December  21,  1903.  the  daim  lor  ttl 
state  was  filed,  under  the  provisions  of  I 
64a  of  the  bankrupt  law.     [90  SUt.  it  I 
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ip.  54K  U.  S.  Comp.  Slat.    1901,  p- 
(TJ    Tlic  cl»im  IS  set  forth  &b  follows^ 

Tur— 1902    * .  *  ^ .  ^  $5,750  00 

Intiei«st    to    October    15, 

►      IflOS   ,  . .-..,. §91  25 

Oo«t«  on  tnjuitctioti  pro* 
*      ceedungB^     because     of 

notipttjTneiit  of  taxea..  26  15 

Trx— 19C3 2,500  00 

Ijtt«f«st    to   OctoWr    1$, 
IBGa   ,,.,.•,, 87  60 


$9,264  90 


^t  CoimopoIitAn  Power  CSompauy  U  a 
fOfpomiioii  arganized  imder  tbe  laws  of  the 
ftiie  of  New  Jersey  oa  April  30,  1000,  for 
t^  purpoAe  of  dealing  in  engtneSj  machines, 
tk.  Bj-  Iti  charter  it  had  power  to  do  hns- 
bfiM  m  an  J  Bt&te  or  territory  of  th^  Uiut» 
^  3ute«,  Wlile  it  bad  its  principal  office 
b  y^  ftaie  of  New  Jersey,  located  under 
the  t«nas  of  ita  certificate  of  injcorpornHdOj 
ft  Had  no  property  in  that  state »  and  con- 
^^Kted  ltd  btismeaa  in  the  state  of  DUnoia. 
■  The  capital  stock  of  tbe  corporation  on 
HBturT  L  1902,  was  forty  millioni  of  dol- 
Epiii,  of  which  there  was  ten  millioni  *out- 
ttftodlng^  On  May  13,  19^3-,  its  capital  stock , 
insaaiit  to  the  laws  of  New  Jersey,  was 
iBdnecd  to  $2^00,000.  The  company  was  ad- 
Aiintfid  a  tankmpt  on  April  '23,  1303.  upon 
■i  nrvoluntary  petition  fil&d  in  the  district 
nan  for  the  northern  district  of  Illinois. 

On  November  7^  10O2,  the  state  board  of 
tK»iiQra  of  Hew  Jersey,  the  company  hav- 
&lf  failed  to  make  return,  levied  an  a^sseis* 
Bent  for  the  license  or  f  rancbiae  tax  in  ques* 
tkn  for  the  year  11302  in  the  sum  of  S5J50.- 
QO.  Ob  JtiBc  If  1^03,  there  was  assessed 
ijEunst  the  company  for  the  year  beginning 
Jumary  1,  1£H}3»  a  similar  tai  on  outatand- 
ing  capital  stock  in  the  sum  of  $2,500.00,  in 
iinw^see  with  the  return  of  tbe  company 
Mni  May  I,  1903, 

Oft  Fehniary  12,  1004,  the  state  of  New 
Jerafv  gJed  its  motion  before  tbe  referee 
tuf  the  payment  of  said  taxes  as  a  prefer^ 
*otial  debt.  The  referee  disallowed  the  1003 
^  ittogether^  and  allowed  the  1IH)2  tax  as 
*  gineral  rlaim  against  the  estate  for  tbe 
■^  of  $4,^45.08*  This  reduction  waa  niade 
from  the  aaseasment  for  the  year  1002,  be- 
*Mie  tlks  state  board  had  made  th?  aascsa- 
^^t  upon  the  basis  of  $40,000,000  of  out- 
iladi:!^  capital  stock,  whereas,  in  fact,  only 
flflJJOOyOOO  was  then  issued  and  ou t stand- 
%  apon  which  basis  tbe  referee  made  the 
*flovanee.  The  district  court  afRrroed  the 
<wler  of  the  referee.  Upon  appeal  to  the 
**itirit  court  of  appeals  that  court  modified 

(^  jUu^uitrilt  Ol    llic  liiBtiicl   uUUl't    su    Ho    tu 

tnow  the  taxes  claimed  for  the  year  1903,1 
f03  V.  8. 


aa  a  general  df»bt,  and  in  other  rospecti 
.\iririncd  ttie  district  court    70  C.  C.  A.  3S8, 

3  -iT  Fed.  S58.  The  case  was  then  I  rought 
licre. 

Mr.  Edward  B.  Duffield  argued  the  cauae, 
ifind,  with  Messrs-  Levy  Mayer  and  Robert 
n.  McCarter,  filed  a  brief  for  appclliiot: 

The  action  of  the  assessors  is  not  sub* 
jeet  to  collateral  attack,  and  this  rule  is 
not  cbflng€^d  by  tbe  provisions  of  §  34a  of 
tbe  bankrupt  act. 

King  V.  American  Electric  Vehicle  Co, 
(N.  J.  Eq.}  «2  Ati  391;  Arimex  Comoh 
Copper  Co.  v.  State  Asaessora,  Q9  N,  J-  JU 
121,  54  AtL  244- 

Tbe  fact  that  the  obligation  does  not 
mature  until  July  1st  i«  entirely  immnte- 
riaL 

Re  Flynn,  1S4  Fed,  145;  Re  Prince,  131 
Fed.  54^;  Re  United  Statea  Oar  Co.  60  N. 
J.  Eq.  614,  43  AtL  673. 

Even  if  we  assume  tbat  the  corporate 
franchise  is  of  no  value  whatever  to  th« 
bankrupt  estate,  and  even  though  the  trus- 
tee never  g<?ta  the  title  or  poaseflaion  of  it, 
nevertheless,  the  franchise  taxes  are  clearly 
entitled  to  priority. 

Re  TildetJ»  01  Fed.  500?  Chattanooga  w, 
HiJK  71  C,  C.  A.  584,  ISO  Fed.  600;  Re  Baker, 
1  Am.  Bankr.  Rep.  526. 

Messrs Robert    H,    MeCarter   and    Levy 

Mayer  also  filed  a  separate  brief  for  appel- 
lant: 

Tbe  claim  of  the  appellant  ia  a  tax  within 
the  meaning  of  the  bankruptcy  act,  and 
18  entitled  to  priority  as  such* 

Tennessee  v.  WKIt worth,  117  U*  S.  129, 
136,  29  L.  ed,  830,  832,  6  Sup.  Gt.  Rep,  646; 
State,  Evening  Journal  Asso.,  Prosecutor, 
V.  State  Asseaaora,  47  N.  J*  L.  30,  52  Am. 
Rep.  107;  State  Assessors  v.  Central  R  Co. 
48  K.  J.  L.  146,  4  Atl.  678;  Standard  Under- 
ground Cable  Co.  V.  Atty.  Gen.  46  N.  J.  Eq. 
270,  19  Am.  St.  Rep.  *  304,  19  Atl.  733; 
State,  Tide-Water  Pipe  line  C^,,  Proae- 
cutor,  V.  Berry,  52  N.  X  L.  308,  19  Atl.  666; 
State,  Trenton  Sav,  Fund  Boc,  Prosecutort 
V.  Richards,  52  N.  J.  L.  156,  18  Atl.  582; 
Honduras  Commercial  Co,  v.  Btate  As- 
sesson,  54  H-  J.  L.  27 fl,  23  AtL  C68;  Lum- 
berville  Delaware  Bridge  Co.  v.  State  As- 
sessors (State,  Lumbcrvillo  Delaware  Bridge 
C<».T  Proiecntora,  v.  State  A»aeisors)  55  N, 
J,  L.  529,  25  L.R.A.  134,  20  AtL  7\\;  State, 
Marsdeo  Co.,  Proaecutor,  v.  State  A^sessori, 
01  N.  J.  L.  401,  30  Atl.  038  ;  Hancock  v.  Sing- 
er M(g,  Co.  62  N.  J.  L.  289,  42  L.R.A.  852, 
41  Atl.  S46;  Re  Mutual  Merciintile  Agency, 
8  Am.  Bankr.  Rep.  ^36;  Myers  v.  Campbell, 

04  N.  J.  L.  1S6,  44  At!.  863;  Chesapf^ake  & 
O.  R.  C<f.  V.  Atlantic  Tranap.  Co.  62  N,  J. 
Eq.  751,  48  Atl.  mix  N*^wark  v  Rtjit**  Bd. 
01  Taxation,  bV  In.  J.  L.  1240,  51  Atl.  67; 
Arimex   Consol.   Copper   Co.    v.    State   As- 
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•essors,  69  N.  J.  L.  121,  54  Atl.  244;  Hardin 
T.  Morgan,  70  N.  J.  L.  484,  57  Atl.  155; 
Western  U.  Teleg.  Co.  v.  Atty.  Gen.  125  U. 
S.  530,  31  L.  ed.  790,  8  Sup.  Cft.  Rep. 
961,  141  U.  S.  40,  45,  35  L.  ed.  628,  630,  11 
Sup.  Ct.  Rq>.  889;  Wilmington  &  W.  R. 
Co.  V.  Reid,  13  Wall.  264,  20  L.  ed.  568; 
Atlantic  &  P.  Teleg.  Co.  v.  Philadelphia, 
190  U.  8.  160,  47  L.  ed.  995,  23  Sup.  a. 
Rep.  817;  Western  U.  Teleg.  Co.  v.  Mis- 
Bouri,  190  U.  S.  412,  47  L.  ed.  1116,  23  Sup. 
Ct.  Rep.  730;  14  Am.  &  £ng.  Enc.  Law,  2d 
ed.  p.  6;  27  Am.  &  Eng.  Enc.  Law,  2d  ed. 
pp.  578,  932;  Illinois  C.  R.  Co.  v.  Decatur, 
147  U.  S.  190,  199,  37  L.  ed.  132,  135,  13 
Sup.  Ct.  Rep.  293;  Camden  v.  Allen,  26  N. 
J.  L.  398;  First  Nat.  Bank  y.  Aultman,  M. 
A  Co.  12  Am.  Bankr.  Rep.  12;  2  Cook,  Corp. 
5th  ed.  561-563. 

Messrs.  Frederick  D.  Silber  and  Horace 
Kent  Tenney  submitted  the  cause  for  ap- 
pellees : 

The  license  fee  or  ''franchise  tax"  in  ques- 
tion is  not  a  tax,  according  to  the  decisions 
of  the  courts  of  New  Jersey,  and  other 
courts. 

Re  United  States  Car  Co.  60  N.  J.  Eq.514, 
43  Atl.  673;  Re  Ott,  2  Am.  Bankr.  Rep. 
637;  Re  Danville  Rolling  Mill  Co.  10  Am. 
Bankr.  Rep.  327;  First  Nat.  Bank  v.  Ault- 
man, M.  &  Co.  12  Am.  Bankr.  Rep.  12; 
North  Jersey  Street  R.  Co.  v.  Jersey  City 
(N.  J.  L.)  03  Atl.  83;  1  Cooley,  Taxn.  pp.  6, 
7;  State,  Singer  Mfg.  Co.,  Prosecutor,  v. 
Hepponhoimer,  58  N.  J.  L.  634.  32  L.R.A.643, 
34  Atl.  lOGl;  Hancock  v.  Singer  Mfg.  Co. 
62  N.  J.  L.  289,  42  L.RJ^.  852,  41  Atl.  846; 
Lumberville  Delaware  Bridge  Co.  v.  State 
Assessors  (State,  Lumberville  Delaware 
Bridge  Co.,  Prosecutors,  v.  State  Assessors) 
55  N.  J.  L.  537,  25  L.R.A.  134,  26  Atl.  711; 
American  Smelting  &  Ref.  Co.  v.  People, 
84  Colo.  240,  82  Pac.  531. 

The  claim  for  1903  should  be  disallowed, 
because  said  claim  was  not  in  existence, 
and  did  not  constitute  a  debt,  at  the  time 
the  bankruptcy  petition  was  filed,  and  was 
not  then  "a  tax  legally  due  and  owing." 

First  Nat.  Bank  v.  Aultman,  M.  &  Co. 
supra;  Emmerman  v.  Ohio  Steel  &  I.  Spe- 
cialty Co.  13  Am.  Bankr.  Rep.  40,  note. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

The  provisions  of  the  bankrupt  law  gov- 
erning the  payment  of  taxes  are  found  in  § 
64a,  act  of  1898  (30  Stat,  at  L.  563,  chap. 
541,  U.  S.  Comp.  Stat.  1901,  p.  3447),  which 
reads: 

"Sec.  64a.  The  court  shall  order  the  trus- 
tee to  pay  all  taxes  legally  due  and  owing 
[488]by  the  bankrupt  to  the  United  •  States,  state, 
county,  district,  or  municipality,  in  advance 
286 


of  the  payment  of  dividends  to  crediton^ 
and,  upon  filing  the  receipts  of  the  proper 
public  ofiicers  for  such  payment,  he  iliin 
be  credited  with  the  amount  thereof,  aid  ii 
case  any  question  arises  aa  to  the  i 
or  legality  of  any  such  tax,  the 
be  heard  and  determined  by  the  court" 

The  statute  of  the  state  of  New  Jm^ 
(Gen.  Stat.  1895,  §§  251,  258,  257,  258,  9N) 
by  its  title  undertakes  to  provide  for  da 
imposition  of  state  taxes  upon  certain  ea^ 
porations,  and  for  the  colleetion  thereof,  ft 
requires  the  corporation  to  make  retnn  ti 
the  state  board  of  assessors  on  or  before  thi 
first  Tuesday  in  May  of  each  year,  aid  to 
pay  an  annual  license  fee  or  fraadiise  tsi 
of  a  certain  per  cent  on  its  capital  stock 
issued  and  outstanding  on  Janoaiy  1  if 
each  year,  up  to  and  including  $3,00IMXn;  i 
different  per  cent  on  rams  in  excess  of  9^ 
000,000,  and  not  exceeding  $5,000,000,  sDd  • 
outstanding  capital  stock  exceeding  ISJBOQ^ 
000,  $50  per  million  or  any  part  thereol  b 
case  the  corporation  shall  fail  to  raaki » 
turn  the  state  board  shall  ascertain  sDd  If 
the  amount  of  the  annual  license  fee  m 
franchise  tax,  and  shall  report  to  the  coh^ 
troller  on  or  before  the  first  Monday  k 
June  the  basis  and  amount  of  the  tax  tf  n* 
turned  by  each  company  to,  or 
by,  the  board,  which  shall  then 
and  payable,  and  it  shall  be  the  doty  if 
the  state  treasurer  to  receive  the  aana  D 
the  tax  remains  unpaid  on  July  lit  after  tki 
same  becomes  due  it  shall  thenceforth  bar 
interest  at  the  rate  of  1  per  cent  per  BOllhi 
That  the  tax  shall  be  a  debt  due  ham  tki 
company  to  the  state,  for  which  H  aij 
maintain  an  action  at  law  for  reeorny 
thereof,  after  the  same  shall  have  bcsi  k 
arrears  for  the  period  of  one  month,  ud  tki 
tax  shall  be  a  preferred  debt  in  cases  of  to> 
solvency,  and  in  cases  of  arrears  for  thiM 
months  the  state  may  apply  for  an  i 
tion  to  restrain  the  company  tnm  ( 
ing  its  corporate  franchise;  and  that  if  ii^ 
corporation  shall  be  delinquent  for  M 
years  its  charter  shall  be  void,  unlesiftntks 
time  be  given  for  the  payment  of  taxsa 

*It  is  contended  for  the  appeUee  t^Uhwtf 
provisions  do  not  entitle  the  state  to  tki 
payment  of  its  claim  as  a  prefomd  tot 
within  the  meaning  of  the  bankrupt  aet  B 
is  insisted,  in  the.  first  place,  that  a  ] 
construction  of  the  act  of  IfM  ( 
quire  the  payment  of  taxes  to  a  state  y 
in  the  bankrupt  has  no  property,  ud  tie 
state  no  means  of  eoUeeUng  the  tax  tarn 
property  within  its  jurisdiction.  Ani  It  It 
urged  that  the  taxes  to  be  paid  an  M* 
legally  due  and  owing  to  the  United  Stat^ 
state,  county,  district,  or  municipality,  vktA 
does  not  contemplate  payment  to  say  Mi 
all  states,  but  only  to  the  sUte,  whA 


Akdeisoii. 
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U  tf  mf!fte4^  iltould  b^  Interpreted  with  the 

It  M  to  be  noted  that  there  is  a  very  aig-- 
tidetnt  difference  in  this  Tespect,  in  the  act 
r#  IS9S,  frora  the  provisions  of  the  bankrupt 
ttft  d  1967  (U  Stat  at  L.  530,  chap.  ITd), 
Ifcf  liir  in  force  last  before*  and  donbtlesB 
k  the  new  of  Ck^ngress  when  the  present 
|itr  wsd  drafted.  That  ac^t  of  1867  gave 
mi  J  of  paTment  to  all  debts  due  to  the 
[fed  Stfttes,  and  a) J  taxea  and  assess- 
itt  under  the  laws  thereof^  all  debts  due 
til*  itate  in  which  the  procet*dinga  in 
Lnkruptcy  were  pending,  and  all  taxea  and 
Dts  m&de  under  the  laws  of  such 
!.  and  provided  that  nothing  eontainod 
la  t&e  bH  shouM  interfere  with  the  assess - 
B£Qt  and  collection  of  taxea  b^  the  author- 

^f  of  the  United  States  or  any  state. 
The  requirement  of  the  proaent  law  it  a 
bide  departure  from  the  act  of  1B6T,  and 
Ifperificallj  obliges  the  trustee  to  pay  all 
1ix«  legally  due  aad  owingp  without  dia- 
tketioa  between  the  United  Stated  and  the 
lie,  county,  diatriet,  or  munidpality. 
Ad  ar^ment  is  made  as  to  the  alleged  in« 
tiee  of  this  reqiiireinent,  in  that  it  may 
t  aw»y  from  the  lo<?al  creditors  in  the 
'here  the  property  of  the  corporation 
it«d  practically  all  the  aeaetfl  of  the 
tion  in  favor  of  the  state  where  the 
tmUoQ  is  oi^anizedt  but  bas  no  busi- 
or  property.  And  it  la  urged  that  to 
t  a  state  J  under  .^uch  circumstances,  to 
irt  a  pfeferenee  in  the  payment  of  *  taxes 
*»mld  give  to  it  an  advantage  whicb  it  could 
ttJi  otberwise  obtain  for  want  of  charge  or 
iSm  tjpon  the  property.  But  eonsiderationa 
d(  thti  chamcter,  however  properly  ad- 
tmmd  to  the  legislative  branch  of  the  gov- 
Biment,  can  have  no  place  Sn  influencing 
pikiil  determination-  It  is  the  province 
sf  th^  court  to  enforce^  not  to  make^  the 
li»».  ind,  if  the  law  works  inequality,  the 
ftdrrai,  if  any*  roust  be  had  from  Congress, 
the  question  Is,  Is  the  elaim  a  tax  legally 
^  lad  owing  to  the  state  of  New  Jersey  1 
iFe  htve  been  cited  to  many  cases  in  the 
itat*  of  New  Jersey,  aome  of  which,  ii  is 
■fleged,  maint^Q  the  theory  of  the  appellant 
ttttt  thia  la  a  t&x^  and  some  the  contrary 

'Without  undertaking  to  analyze  these 
ismercns  casea  or  to  hurtponize  the  views 
c^i^SBed  i>j  different  judges,  we  think  the 
*fe%fat  of  judieiaj  decision  in  that  state 
fttoii  the  view  thatHhis  is  a  tax  imposed 
'ipoQ  the  right  of  the  corporation  to  continue 
to  be  a  corporation,  with  power  to  exercise 
Hi  corporate  franchises,  based  upon  the 
^ount  of  its  i^pital  stock  issued  and  out- 
itajiding. 

Id  Hancock  v.  Singer  Mfg.  Co,  62  N,  J.  L, 
Sa.  *2  1.R.A,  852,  41  Ath  846,  it  was  said: 
M3  V.  8. 


"The  act  of  18S4  (Pamph.  L  p.  232)  is  en- 
titled *An  Act  to  Provide  for  the  Iniposittiuti 
of  -State  Taxes  upon  Certain  Corporations 
and  for  the  Collection  Thereof/ 

"In  this  act  thia  iosTposition  is  called  A 
yearly  license  fee  or  ta3£, 

"In  a  supplement  passed  to  the  act  of 
1&84  (Pamph.  L.  181)1,  p.  150)  it  is  styled 
'a  tax.' 

"in  a  further  supplement,  passed  in  1392 
(Pamph.  L.  p.  13G),  it  is  called  *aii  annual 
license  fee  or  franchise  tax/ 

**It  is  wholly  immaterial  what  name  may 
be  given  to  it.  The  fact  that  it  is  called  a 
license  fee'  or  *franchisa  tax-  cannot  validate 
it.  It  11  levied  under  an  act  passed  'to  au- 
thorize the  imposition  of  state  taxes/  and  it 
is  none  the  teas  an  interdicted  imposition 
[having  reference  to  the  charter  "then  being  [-Mil 
considered],  and  none  the  leas  a  ta^  becaii^ 
it  is  given  a  new  name. 

"Although  under  our  adjudicationsj  it  Li 
not  a  tas  on  property  in  a  sense  which 
brings  it  within  article  4,  %  7,  paragraph  12, 
of  our  state  Constitution,  it  is  a  tax  ou  the 
capital  stock  of  the  corporation*  Otherwise 
the  act  would  be  manifestly  void  for  want 
of  a  title  expreasing  its  object,  and  the  sta-te 
would  be  deprived  of  all  its  revenue  under 
the  act  of  1892.  The  franchise  of  the  com- 
pany IS  the  right  to  hold  property  and  ex- 
ercise its  corporate  privileges.  The  ISupremi 
Court  of  the  United  States  has  decided  that 
where  a  corporation  is  exempted  from  tax- 
ations it  is  not  Bubje<;t  to  a  tax  on  its  fran- 
chiae.  Wilmington  &  W.  R,  Co.  v.  Reid,  13 
WalL  264,  20  L.  ed.  568.'' 

While  we  tajce  this  view  of  the  decisions  of 
the  supreme  court  of  New  Jersey,  and  reach 
the  conclusion  that  the  claim  in  question  Is 
for  a  tax  within  the  meaning  of  the  law 
as  construed  by  that  courts  the  bankruptcy 
act  is  a  Federal  statute,  the  ultimate  inter* 
pretation  of  which  is  in  the  Federal  courts, 
tt  is  doubtless  true,  as  was  said  in  the  opin- 
ion of  the  learned  judge  apciiking  for  the 
circuit  court  of  appeals,  in  tbia  caae,  that  if 
the  higheat  court  of  the  state  should  decide 
that  a  given  statute  imposed  no  tax  within 
the  meaning  of  the  law  as  interpreted  by  it, 
a  Federal  court,  in  potssing  upon  the  bank- 
mptcy  act,  would  not  compel  the  state  to 
accept  a  preference  from  the  bankrupt's  es^ 
tate  upon  a  different  view  of  the  law.  Con- 
ceding the  doctrine  that  the  meaning  of  a 
statute  is  a  state  question,  except  where 
rights,  the  subject  of  adjudication  by  the 
Federal  courts,  have  accrued  before  its  con- 
struction by  the  state  court,  or  the  question 
of  contract  within  the  protection  of  the  Fed- 
eral Constitution  is  involved,  still  a  state 
court,  while  entitled  to  great  consideration, 
cannot  conclusively  decide  that  to  be  a  tax 
within  the  meaning  of  a  Federal   law   pro- 
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viding  for  the  payment  of  taxes,  wkich  is 
not  so  in  fact.  The  section  (64a)  itself  de- 
clares that,  in  case  of  disputes  as  to  the 
amount   or  legality  of  any  such  tax,  they 

|492]*shall  be  heard  and  determined  by  the  court. 
The  state  court  may  construe  a  statute  and 
define  its  meaning,  but  whether  its  construc- 
tion creates  a  tax  within  the  meaning  of 
a  Federal  statute,  giving  a  preference  to 
taxes,  is  a  Federal  question,  of  ultimate  de- 
cision in  this  court. 

We  are  of  opinion  that  this  claim  was  for 
a  tax.  The  language  of  the  act,  as  we  have 
said,  is  very  broad,  and  includes  all  taxes. 
It  is  not  necessary  to  enter  upon  a  discus- 
sion of  the  different  forms  which  taxes  may 
take.  Generally  speaking,  a  tax  is  a  pecun- 
iary burden  laid  upon  individuals  or  prop- 
erty for  the  pur[>ose  of  supporting  the  gov- 
ernment. We  think  this  exaction  is  of  that 
character.  It  is  required  to  be  paid  by  the 
corporation  after  organization  in  invitum. 
The  amount  is  fixed  by  the  statute,  to  be 
paid  on  the  outstanding  capital  stock  of  the 
corporation  each  year,  and  capable  of  being 
enforced  by  action  against  the  will  of  the 
taxpayer.  As  was  said  by  Mr.  Justice  b^eld, 
■peaking  for  the  court  in  [Meriwether  v. 
Garrett]  102  U.  S.  472,  26  L.  ed.  197: 

"Taxes  are  not  debts.  It  was  so  held  by 
this  court  in  the  case  of  Lane  County  v. 
Oregon,  7  Wall.  71,  19  L.  ed.  101.  Debts  are 
ob1i(:ations  for  the  payment  of  money  found- 
ed upon  contract,  express  or  implied.  Taxes 
are  imposts  levied  for  the  support  of  the 
government,  or  for  some  special  purpose  au- 
thorized by  it.  The  consent  of  the  taxpayer 
is  not  necessary  to  their  enforcement.  They 
operate  in  invitum.  Nor  is  their  nature  af- 
fected by  the  fact  that  in  some  states — and 
we  believe  in  Tennessee — an  action  of  debt 
may  be  instituted  for  their  recovery.  The 
form  of  procedure  cannot  change  their  chax- 
acter." 

It  is  urged  by  the  appellee,  and  upon  this 
ground  the  case  was  decided  in  the  circuit 
court  of  appeals,  that  this  is  in  no  just 
sense  a  tax  levied  by  the  state,  but  is  the 
result  of  a  contract  by  which  the  corpora- 
tion was  brought  into  existence,  the  consid- 
eration being  the  payment  of  annual  sums 
for  the  privileges  given  it  by  the  state,  for 
which  no  lien  is  given  upon  the  property, 
but  only  a  right  of  action  for  their  recov- 

tA83]  ery.  *But  this  imposition  is  in  no  just  sense 
a  contract.  The  amount  to  be  paid,  fixed  by 
the  statute,  is  subject  to  control  and  change 
at  the  will  of  the  state.  It  is  imposed  upon 
all  corporations,  whether  organized  before  or 
after  the  passage  of  the  act.  The  corpora- 
tion is  not  consulted  in  fixing  the  amount  of 
the  tax,  and  under  the  laws  of  New  Jersey 
the  charter  of  such  corporations  as  this  may 
be  amended  or  repealed.  Hancock  v.  Singer 
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41  AtL  846. 

The  form  of  the  colleetion  of  taxes  is  le 
to  the  discretion  of  the  taxing  power;  som 
times  a  lien  is  provided,  sometimes  a  son 
mary  method  of  collection  is  awarded;  i 
other  cases,  an  action  for  debt  is  given;  wad 
as  in  the  present  case,  with  the  right  of  pf» 
hibition  of  the  exercise  of  corporate  frii- 
chises  by  injunction  for  failure  to  pay. 

We  think,  then,  that,  as  denominated  ii 
the  statute,  this  was  a  tax  imposed  bv  tte 
state  upon  the  corporation  for  the  privilcgi 
of  existence  and  the  continued  right  to  en^ 
cise  its  franchise. 

The  state  which  created  this  corpontki 
had  the  right  to  fix  the  terms  of  its  exiit- 
ence,  and  to  provide,  if  it  saw  fit  so  to  do^ 
that,  for  the  continued  existence  of  its  fni- 
chise,  the  corporation  should  pay  eertitai 
sums  to  the  state,  fixed  by  the  amount  of  Mi 
yearly  outstanding  capital  stock.  New  Yoik 
ex  rel.  Metropolitan  Street  R.  Co.  v.  N«« 
York  State  Tax  Oomrs.  199  U.  S.  1-37, 11 
L.  ed.  65-75,  26  Sup.  Ct.  Rep.  706.  et  seq. 

Coming  to  the  specific  objections  to  til 
claim  for  the  year  1902,  the  claim  wai  pn> 
sented  upon  the  basis  of  $40,000,000  of  out 
standing  capital  stock,  when  in  fact  tbcn 
was  only  $10,000,000  of  such  stock,  the  !•• 
sessment  by  the  state  board  being  upon  tkl 
former  sum,  and  made  upon  the  failure  of 
the  corporation  to  report.  But  we  «io  boI 
think  the  finding  of  the  state  board  is  coi- 
clusive.  The  tax  is  to  be  assessed  upoi 
capital  stock  actually  outstanding.  It  mf 
well  be  doubted  whether  the  board  had  pomr 
to  tax  any  other  stock.  But  be  that  si  il 
may,  §  64a  specifically  provides  that  in  esN 
any  question  arises  as  to  the  amount  or 
legality  of  taxes,  the  same  shall  be  hc«d 
and  determined  by  the  court,  with  s  rirv 
to  ascertaining  *the  amount  really  due.  Wi| 
do  not  think  it  was  the  intention  of  Cos* 
gress  to  conclude  the  bankruptcy  eourti  bf 
the  findings  of  boards  of  this  character,  uA 
that  the  claim  should  have  been  upon  tki 
basis  of  the  capital  stock  actually  ontstssl- 
ing. 

The  amount  claimed  for  the  year  1901^  ft 
is  insisted,  had  not  accrued  at  the  tim  ii 
the  adjudication  in  bankmptcy,  whieh  «il 
on  April  23,  1903,  the  return  being  nadifli 
May  2,  1903,  and  the  assessment  was  «* 
made  until  July  1,  1903;  but  the  sual 
return,  required  to  be  made  to  the  bosid  • 
or  before  the  first  Tuesday  in  May,  is  ij^ 
the  basis  of  the  capital  stock  issued  aad  til* 
standing  the  first  of  January  preeedlm  til 
making  of  the  return.  The  bankrupt  set  l» 
quires  the  payment  of  all  taxes  legally  i 
and  owing.  We  think  the  tax  thus  i 
upon  that  basis  was  kgally  due  and  oviiV 
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iltb9^  not  collectible  until  after  the  &d* 


Wf  nfteb  the  eonclusion  that,  under  tlie 
babopt^iy  *ct,  these  taxes,  in  the  amoimts 
befEtabefofe  indieatedt  were  entitled  to  pref* 
I  irentj&l  pajtneitt  Ln  favor  of  the  atate  of 
I  NfirJtraej,  and  that  the  Circuit  Court  of 
'      Appeals  erred   in  reaching  a  eontrar^  con- 

Itj  judgroient  will  be  reversed  and  the 
citiK  ttjU  be  remanded  to  the  District  Court 
for  furlber  proceedings  in  conformity  with 
tbii  opinion. 

Ife,  Jaetice  Harlan  (with  wbom  concurred 
Mtp  Chief  Justice  FuUer  and  Mr.  Justice 
Fcdchim)  dissenting: 

Hie  Chief  Justice,  Mr.  Justice  Peckham, 
iftj  lEjtelf  dissent  from  the  opinion  of  the 
Kwirt.  In  our  judgment  the  ^'taxes'*  owing 
\if  I  bf^Dkrupt  to  a  state — which  |  Mil  of  the 
htakTuptc^  net  [30  Stat,  at  L.  563,  chap. 
Ml  U.  S.  Oomp.  Stat  1001,  p.  3447]  pro- 
fidea  Rhnll  be  paid  in  advance  of  the  pay* 
tent  of  diridenda  to  creditors— do  not  em* 
fence  aa  *'aonual  liceuse  fee  or  franchise 
ta*  Hhe  words  of  the  New  Jersey  statute), 
•W^»  ftTietly*  is  not  a  property  t&x^  but 
mlj  an  eicaetion  by  the  state  for  the  privi- 

Hjlqife  firen  to  a  corporation  •to  do  certa,tn 
Mnm&  under  its  charter.  We  think  the 
biftkniptcy  act  should  be  so  construed.  It 
tsmot  he  otherwise  construed  without  doing 
ptBi  injustice  to  those  creditora  of  the 
hikrupt  corporation  who  have  business 
tJinaurtions  with  it  at  ita  place  of  bnaineas* 
Hfre  the  bankrupt  corporation  did  no  busi- 
fie»  In  New  Jersey.  So  far  aa  appears,  it 
^  mi  have,  nor  expect  to  have,  any  con- 
isrtion  with  that  state  except  to  become 
iieorporated  under  ita  laws.    It  had  its  seat 

I    ii«pifations  and  all  its  tangible  property  in 

b  lie  itaie  of  Illinois.  It  bad  no  property  in 
Hew  Jersey*  Its  scheme  waa  to  get  a  ehar- 
Ur  from  New  Jersey  and  then  go  to  another 
•Ut^  for  purposes  of  ita  busineas.  We  do 
*oi  tliink  that  Congress  Intended  that,  in 
tit  distribution  of  the  assets  of  a  bank' 
fopt,  preference  should  be  given  to  the 
ckmH  of  a  state  which  have  their  origin  in, 
■ffld  ire  wholly  based  upon,  a  bargain  with 
lie  itate  whereby  certain  privileges  are 
P*Bied  in  exchange  for  certain  payments, — 
priii'^gps  which  the  state  may  grant  or 
^itiiold  at  pleasure.  In  our  opinion  the 
»ord  "taxes"  in  the  bankruptcy  act  was  in- 
t«»ded  to  embrace  only  burdens  or  charges 
Imposed  in  inviium^  and  which  were  in  their 
Oitiufl  and    in    reality   "ta3ce«"   aa    diitin- 

I  fB^ihed  from  governmental  exactions  for 
N^^ra  granted-  The  claim  of  New  Jer- 
*J,  whateyer  itt  true  amount,  should  not 
niftreii  priority,  but  should  be  placed  upon 
44*  mmt  footlog  with  claims  of  other  cred- 
tta  m  S.  U.  S..  Book  51. 


itora.     This  view  is  consistent  with  the  ftd 
of  Congress. 


'ALABAMA    &    FICKSBURG    RAILWAY[490J 
COArPANY  and  Robert  H.  Thompson  and 
Thomas  A.  McWillie,  Its  Sureties,   Plffa. 
in  Err,, 


RAILROAD  C03Vnai5SION  OF  THE  STATS 
OF  mSSISSIPPL 

(See  S.  C.  Reporter's  ed.  49G-50I.) 

Carriers — state  regulation  of  railway  ratea. 
The  state  of  Mississippi  may,  so  far 
as  the, Federal  Conatitution  is  concerned,  es- 
tablish a  flat  rate  of  3^4  cents  per  100 
pounds  on  grain  and  grain  products  carried 
from  Vicksburg  to  Meridian  over  the  road 
of  the  Alabama  &  Vicksburg  Railway  Com- 
pany, where  that  company,  under  the  guise 
of  a  "rpbilling  rate/*  gives  any  Vicksburg 
merchaot  receiving  a  car  load  of  grain  or 
grain  products  over  the  Vicksburg,  Shreve- 
port,  &  Pacific  Railroad  a  rate  of  3*4  eenta 
per  100  pounds  on  ajiy  grain  h«  cuay  ship 
to  Meridian. 
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Ar^ied  November  I3p  14,  1906, 
cember  17,  1008, 


Decided  De- 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Mississippi  to  review  a  decree 
which  affirmed  a  decree  of  the  Chancellor  of 
the  Fifth  Chancery  District  of  that  state, 
dismissing  a  bill  to  restrain  the  enforce- 
ment of  an  order  of  the  state  railroad  com- 
mission establishing  a  rate  on  grain  and 
graia  products.    Affirmed. 

See  satue  case  below,  S6  Miss.  dOTj  38  So, 
356. 

Statement  by  Mr,  Justice  Brewer: 
On  November  10,  1903,  the  railroad  com- 
mission of  Missiasippl,  by  written  order,  di- 
rected the  Alabama  &  Vicksburg  Railway 
Coiupanyp  hereinafter  called  the  Vicksburg 
company,  to  put  into  effect,  over  its  Un©  of 
road  from  Vicksburg  to  Meridian,  a  ^at 
rate  of  ^%  cents  per  100  pounds  on  grain 
and  grain  products.  December  3,  lfl03,  an 
application  was  made  by  the  railway  com- 

NoTE*-^On  legislative  pi>wer  to  fm  tolls, 
ratea,  or  prices — see  note  to  Winchester  & 
L.  Turnp.  Road  Co.  v.  Croxton,  33  L.RA. 
179. 

On  the  reasonable ness  of  state  limitation 
of  railroad  rates^ee  note  to  Chicago^  M* 
&  St.  P.  R.  Co.  v.  Tompkins,  44  L,  ed.  U- 
S-  417, 

As  to  unconstitutional  inequality  or  dis- 
cri  rat  nation  in  state  regulation  of  tolls  or 
rates — sec  note  to  Cotting  t.  Godard^  46  L- 
ed.  U.  S-  92. 
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pany  to  the  chancellor  of  the  fifth  chancery 
district  of  the  state  to  restrain  the  enforce- 
ment of  this  order.  July  11,  1904,  a  tem- 
porary injunction  issued  on  the  filing  of 
the  bill  was  dissolved  and  the  bill  dismissed. 
On  appeal  to  the  supreme  court  of  the  state 
this  decree  of  the  chancellor  was  affirmed 
(86  Miss.  667,  38  So.  356),  and  thereupon 
this  writ  of  error  was  sued  out. 

Mr.  Harry  H.  Hall  argued  the  cause,  and, 
with  Messrs.  McWillie  &.  Thompson,  filed  a 
brief  for  plaintiffs  in  error: 

The  institution,  adoption,  and  establish- 
ment, on  the  part  of  the  railway  company, 
of  a  "division"  or  "proportion"  of  a  joint 
through  rate,  is  not  the  same  as,  or  any- 
thing like,  the  adoption,  establishment,  or 
institution  of  a  local,  intrastate  rate,  and 
is  no  discrimination. 

Chicago  A  N.  W.  R.  Ck).  v.  Osborne,  4  In- 
ters. Com.  Rep.  257,  3  C.  C.  A.  347,  10  U.  S. 
App.  430,  52  Fed.  915;  Parsons  v.  Chicago 
A  N.  W.  R.  Co.  167  U.  S.  447,  457,  458,  42 
L.  ed.  231,  236,  17  Sup.  Ct.  Rep.  887;  Wa- 
bash, St.  L.  &  P.  R.  Co.  V.  Illinois,  118  U.  S. 
657,  30  L.  ed.  244,  1  Inters.  Com.  Rep.  31, 
7  Sup.  Ct.  Rep.  4. 

A  voluntary  act  of  a  carrier  in  establish- 
ing low  rates  is  no  warrant  for  a  legisla- 
ture or  governmental  bureau  to  force  said 
low  rates  upon  a  carrier. 

Lake  Shore  &  M.  S.  R.  Co.  v.  Smith,  173 
U.  S.  684-697,  43  L.  ed.  858-864,  19  Sup. 
Ct.  Rep.  565;  Minneapolis  &  St.  L.  R.  Co.  v. 
Minnesota,  186  U.  S.  268,  46  L.  ed.  1167,  22 
Sup.  Ct.  Rep.  900. 

The  rate  of  3%  cents  is  less  than  the 
actual  cost  of  hauling.  For  a  state,  under 
pretense  of  regulating  tariffs,  to  require  a 
railroad  company  to  carry  freight  at  a 
loss,  would  be  a  taking  of  private  property 
for  public  use  without  compensation  and 
without  due  process  of  law. 

Jack  v.  Williams,  113  Fed.  827;  Chicago, 
St.  P.  M.  &  O.  R.  Co.  V.  Becker,  35  Fed.  883; 
Ames  V.  Union  P.  R.  Co.  64  Fed.  188; 
Smyth  V.  Ames,  169  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  a.  Rep.  418;  Northern  P.  R. 
Co.  V.  Keyes,  91  Fed.  47;  Southern  P.  Co. 
V.  Railroad  Comrs.  78  Fed.  236;  Metro- 
politan Trust  Co.  V.  Houston  &  T.  C.  R. 
Co.  90  Fed.  683;  Chicago  A  N.  W.  R.  Co.  ▼. 
Dey,  1  L.R.A.  744,  2  Inters.  Com.  Rep.  325, 
35  Fed.  866;  St.  Louis  &  S.  F.  R.  Co.  v. 
GilL  156  U.  S.  649.  39  L.  ed.  667,  16  Sup.  Ct. 
Rep.  484;  Reagan  v.  Farmers'  Loan  &  T. 
Co.  154  U.  S.  362,  38  L.  ed.  1014,  4  Inters. 
Com.  Rep.  560,  14  Sup.  Ct.  Rep.  1047;  I^ke 
Shore  A  M.  S.  R.  Co.  v.  Smith,  173  U.  S. 
6S4.  43  L.  ed.  858,  19  Sup.  Ct.  Rep.  665. 

To  enforce  this   flat  rate    of    3V^    cents 
would  be  denying  to  plaintiflPs  in  error  the 
equal  protection  of  the  law. 
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Louisville  &  N.  R.  Co.  y.  McChoid,  101 
Fed.  217;  Lake  Shore  &  M.  S.  R.  Ca  r. 
Smith,  supra. 

It  is  perfectly  lawful,  and  in  the  hfgkifc 
interest  of  commerce  and  the  piabUe,  nl 
in  no  way  discriminatory,  for  canien  to 
form  exclusive  connections  and  make  joiik 
through  rates  and  tariffs,  both  one  or  man 
carriers  to  the  exclusion  of  others. 

Gulf,  C.  &  S.  F.  R.  Co.  v.  Miami  &  a 
Co.  30  C.  C.  A.  142,  52  U.  S.  App.  732,  H 
Fed.  407;  Kentucky  &  I.  Bridge  Co.  ?. 
Louisville  A  N.  R.  Co.  2  LJLA  m, 
2  Inters.  Com.  Rep.  351,  37  Fed.  M7; 
Oregon  Short  Line  A  U.  N.  R.  Co.  t. 
Northern  P.  R.  Co.  4  Inters.  Com.  Re^ 
249,  51  Fed.  465;  Hwaco  R.  ft  NaT. 
Co.  V.  Oregon  Short  Line  ft  U.  N.  R. 
Co.  6  Inters.  Com.  Rep.  627,  6  C.  C  A  Mb 
15  U.  S.  App.  173,  67  Fed.  673;  Atehiioi, 
T.  ft  S.  F.  R.  Co.  V.  Denver  ft  N.  0.  R.  (k 
110  U.  S.  667,  28  L.  ed.  291,  4  Sup.  CL  Be^ 
185;  Express  Cases,  117  U.  S.  I,  29  L  wL 
791,  6  Sup.  Ct.  Rep.  642,  628;  Loidirilk  * 
N.  R.  Co.  V.  West  Coast  Naval  Storai  (k 
198  U.  S.  483,  49  L.  ed.  1136,  26  Sm.  a 
Rep.  746. 

But,  conceding,  for  the  pnrpoMB  of  aiii- 
ment,  only,  that  undue  diaerimiaatiai  k 
created  by  confining  the  interstate  rcbilli^ 
arrangement  in  question  exdusively  to  tki 
Vicksburg,  Shreveport,  ft  Paeific  Railwij 
and  the  Mobile  ft  Ohio  Railroad  Cbmpaiji 
it  is  not  within  the  province  of  the  Miob* 
sippi  railroad  commission  to  attempt  s  ta^ 
rection  of  such  discrimination  as  to  Bt#- 
state  traffic. 

Wabash,  St.  L.  ft  P  R.  Co.  t.  IlliBoli,  111 
U.  S.  657-677,  30  L.  ed.  244-261,  I  IntM 
Com.  Rep.  31,  7  Sup.  Ct.  Rep.  4;  Gulf  C  * 
S.  F.  R.  Co.  V.  Hefley,  168  U.  a  08,  »  L 
ed.  910,  16  Sup.  Ct.  Rep.  802;  Lonisfffli  * 
N.  R.  Co.  V.  Eubank,  184  U.  a  27,  a  L 
ed.  416,  22  Sup.  Ct.  Rep.  277;  Smyth  * 
Ames  and  Northern  P.  R.  06.  v.  K^jm^ 
supra. 

The  mere  fact  that  a  greater 
made  between  two  points  for 
an  article  or  passenger  in  the  WL. 
not  in  itself  oonstitute  undue 
tion,  but  all  the  drcumstanees 
the  traflic  must  be  taken  into  eom 

Texas  ft  P.  R.  Co.  ▼.  IntenUte  <uhw-»w 
Commission,  162  U.  a  107,  40  L.  od.  MH  • 
Inters.  Com.  Rep.  406,  10  Snp.  Ct.  Bspi  M 

A  railroad  may  prefer  iteelf  and  Ita  M* 
nections  without  being  goilty  of  uIm  Hi* 
crimination. 

Kemble  t.  Boston  ft  A.  R.  Oo.  8  bM> 
Com.  Rep.  110;  Re  Unlawful  Bates,  •  h- 
ters.  Com.  Rep.  121;  Be  Ralativs  Baltf^l 
Inters.  Com.  Rep.  214;  Central  Stodc  Tsrfi 
Co.  ▼.  Louisville  ft  N.  R.  Cb.  102  U.  &  M 
48  L.  ed.  666,  24  Sup.  CL  Bcp.  3N;  OA 
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f,  R.  Co,  V.  Mintni  S.  S.  Co.;  Ken- 
^  I,  Bridge  Co.  V.  I^uisville  &  N.  R. 
^n  Short  Line  &  U.  N.  R.  Co.  v. 
B  R  R.  Co,^  Tlwaco  R.  &  Nav.  Co,  t. 
Short  L!i5e  ^  U.  N,  R.  Co.?  Alchi' 
ft  8.  F.  R.  Co.  v\  Denver  &  N.  O.  R. 
ntsrille  &  N.  R,  Co.  t.  West  C-oaet 
Itores  Co.  and  Express  Cases  supra; 
D  P*  Co-  T*  Interstate  Comnierce 
lion,  SCK>  O,  B,   5m,  50  L.  ed.   6S&, 

a.  Rep.  S30. 

I.  Hannis  Taylor  and  C.  H.  AltXAxi- 
led  the.cansej  andj  with  Mr,  Monro** 
I  AM  ft  lidef  for  defendant  in  er^ 

ecree  of  the  lower  court  was  confined 
Ei^Ie  subject  ^matter  wholly  within 
rol  of  the  state  of  Mississippi,  and 
[ect  to  any  of  the  clautea  of  the 
Constitution  which  the  plaintifTa  in 
f€  invoked- 

^le,  N.  O,  &  T.  R.  Co.  v.  Missis- 
8  V.  S.  587,  S3  L.  ed,  784,  2  Inten. 
^.  SOI,  10  Sup,  Ct.  Rep.  34S;  Le- 
iley  R,  Co,  v.  PennaylvanJa,  145 
i,  3«  L,  ed.  672,  4  Intera,  Com.  Rop. 
tp.  Ct,  Rep.  S06;  Oshorne  v.  Florida, 
f.  654,  41  L.  ed.  587,  17  Sup.  Ct,  Rep. 
ir  York  ex  reL  PennsylTania  R*  Co. 
^»  192  a  S.  21,  48  L.  ed.  325,  24 

Eep.  202  J  Leffingwell  v,  Warren,  2 
m,    17    L.   ed.   2eii    New   York   v. 

100  U,  S.  63»,  25  L.  ed.  705  j  Noble 
wXh   IH   U,   S.  367,   41   L.  ed.  472, 

Ct,  Rep.  110;  Postal  Teleg,  Cable 
%«r]eflton,  15S  U,  S,  692,  3S  L.  ed. 
'ntera.  Com,  Rep.  637,  14  Sup.  Ct, 
»4;  Pullman  Co.  v.  Adams,  189  U. 
17  L.  ed,  877p  23  Sup.  Ct.  Rep,  494; 
r,  Stewart,  197  U,  S.  87,  49  L.  ed. 
Sup,  Ct.  Rep,  403. 
if  the  commerce  in  question  was  lu- 
,  the  order  of  the  railroad  com  mis- 
hibiting  a  discrimination  within  the 
ii  not  UlegaL 
ion,     14th    Amendment^   188^    Cum- 

Teleph.  &  Teleg.   Co.   v.  Texas   & 

b.  52  lA,  Ann.  1850,  28  So.  2S4; 
lean  Pub,  Co,  v.  Associated  Press, 
438,  48  L.R.A.  568,  75  Am.  St.  Rep. 

N.  E,  822;  People  ax  rel.  Cairo 
Co.  V,  Western  U.  Teleg.  Co,  166 
3d  LJLA.  637,  46  N.  E,  731;  Chi- 
IT.  W,  R.  Co.  V.  Fuller,  17  Wall.  560, 
d,  710;  Denver  &  N.  O.  R,  Co,  v, 
1,  T.  &  8*  F.  R.  Co.  4  McCrarj,  325, 
flSO;  Providence  Ooal  Co.  v.  Provi- 

W.  R-  Co.  16  It  I.  303,  4  Atl,  304 ; 
V,  Pennsjlvania  R,  Co.  47  Pa,  339; 
I  U.  Teleg.  Co,  v.  James,  162  U,  S. 
L  ed.  1106,  16  Sup.  Ct,  Rep,  934. 
vrhole  matter  hai  cwiee  been  care- 
lasidered  by  the  Interstate  Com- 
k>mmissioD,  and   the  practice,  juBt 


such  as  is  here  adopted,  denounced  aa  a 
*' fiction,"  and  the  rate  called  a  rebiOing 
rate*  as  a  local  rate  in  reality. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Chicago  A 
A.  R.  Co.  2  Inters.  Com,  Rep,  721, 

The  fact  that  the  freight  is  received  m 
large  quantities  from  a  certain  connecting 
carrier  or  shipper  does  not  warrant  giving 
a  special  rate. 

Re  Mobile  &  0.  E.  Go.  9  Inters,  Com.  Rep, 
373. 

The  giving  a  rebilling  privilege  for  nine- 
ty days  to  those  only  who  had  patronized 
the  Vicksburg,  Shreveport,  3l  Pacific  Rail- 
road is  a  gross  discrimination.  Such  dis^ 
crimination  is  condemned  in  the  severest 
language  by  the  decisions. 

Hays  V,  Pennsylvania  Co.  12  Fed,  309, 

The  Alabama  &  Vickabti rg  Railway  can* 
not  give  a  better  rate  to  the  Vicksburg, 
Shreveport,  &  Pacific  grain  than  to  that 
brought  in  by  rival  carriers.  It  is  liable  in 
damages  to  the  shipper  or  carric^r  disctioii- 
nated  against. 

Samuels  v.  Louisville  &  N.  R  Co.  4  Inters. 
Com.  Rep.  420,  31  Fed.  57. 

Diserimination  is  defined  by  Judg©  Brewer 
in  Wight  V.  United  States,  167  U,  S.  518, 
42  L,  ed,  259»  17  Sup,  Ct.  Rep.  822,  wherft 
he  says  that  the  purpose  of  all  such  act# 
Is  to  enforce  equality  between  shippers, 
and  prohibit  any  rebate  or  other  device  by 
which  two  shippera  shipping  over  the  same 
line,  the  same  distance,  under  the  same 
circumstances  of  Carriage,  are  compelled  to 
pay  different  prices  therefor* 

A  railroad  company  cannot  discriminate 
in  favor  of  a  shipper  who  is  able  to  fur- 
nish a  large  amount  of  freight  over  an- 
other in  same  buaiuesi^  at  leaat,  where 
both  ship  in  car-load  lots. 

Louisville,  E.  &  St.  L,  Conaol.  K  Co.  v, 
Wilson,  132  Ind,  617p  18  L,R.A_  105,  32  N. 
E,  311. 

Where  a  carrier  charges  ono  connecting 
carrier  more  than  another,  the  fact  that  the 
higher  rate  is  not  unreasonable  does  not  re* 
lieve  the  discrimination. 

Samuels  v,  Louisville  &.  N.  R.  Co.  supra. 

The  main  purpose  of  all  acts  of  legisla- 
tures creating  commissions  is  to  force 
equality  of  rights  for  all  shippers. 

Interstate  Comnierce  Commission  v.  Ala- 
bama  Midland  E.  Co.  168  U.  S,  144,  42  L. 
ed.  414,  18  Sup,  Ct,  Rep,  45;  Wight  v. 
United  States,  107  U.  S.  612,  42  L.  ed,  26S, 
17  Sup.  Ct.  Rep,  822;  7  Cyc,  Law  &  Proc. 
p.  485, 

Itlr,  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  facts  in  this  case  are  few.  The  com- 
pany made  what  it  called  a  "rebillinjr  rate" 
of  3i{!  cents  per  100  pounds  on  grain  and 
grain   products   shipped   from  Vicksburg   to 
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Meridian,  that  rate,  however,  being  applica- 
ble only  in  case  of  shipments  over  the  Vicks- 
burg,  Shrevcport,  &  Pacifi'^  Railroad,  here- 
inafter called  the  Shreveport  road.  In- 
stead of  being  enforced  as  sok'7  a  rebilling 
rate,  the  Vicksburg  merchant  who  received 
a  car  load  of  grain  or  grain  products  over  the 
Shreveport  road  was  permitted  to  either  for- 
ward it  over  the  plaintiff's  road  to  Meridian, 
or,  at  any  time  within  ninety  days,  in  lieu 
thereof,  send  a  similar  car  load,  no  matter 
whence  received,  from  Vicksburg  to  Merid- 
ian at  the  same  rate.  It  was  in  consequence 
of  this  effort  on  the  part  of  the  plaintiff 
to  favor  shippers  who  brought  grain  to 
Vicksburg  over  the  Shreveport  road  that  the 
[600]*railroad  commission  made  the  order  declar- 
ing that  all  grain  products  shipped  from 
Vicksburg  to  Meridian  should  be  at  the 
same  rate,  314  cents  per  100  pounds.  The 
order  of  the  commission  merely  meant  this: 
If  a  Vicksburg  merchant  who  received  a  car 
load  of  grain  over  the  Shreveport  road  was 
permitted  by  the  railway  company  to  ship 
over  the  Vicksburg  road  to  Meridian  any 
other  car  load  at  3M>  cents  per  100  pounds, 
every  other  merchant  in  Vicksburg  should 
be  permitted  to  ship  at  the  same  rate,  al- 
though he  had  had  no  dealings  with  th<> 
Shreveport  company.  It  is  unnccessarj'  to 
inquire  whether  the  order  could  be  sustained 
if  it  appeared  that  the  plaintiff  received 
only  SVs  cents  as  its  share  of  a  total  rate  on 
through  shipments  to  Meridian  from  the 
Northwest  by  the  Shreveport  road;  for  here, 
under  the  guise  of  a  rebilling  rate,  the 
Vicksburg  merchant  who  dealt  with  this 
Western  road  was  given  a  rate  of  3^2  p^r 
cent  on  any  grain  that  he  might  see  fit  to 
ship  to  Meridian.  While  it  may  be  true 
that  a  local  railway's  share  of  an  inter- 
state rate  may  not  he  a  legitimate  basis 
upon  which  a  stat«  railroad  commission  can 
establish  and  enforce  a  purely  local  rate, 
ycZy  whenever,  under  the  guise  or  pretense 
of  a  rebilling  rate,  some  merchants  are 
given  a  low  local  rate,  the  commission  is 
justified  in  making  that  rate  the  rate  for  all. 
It  is  not  bound  to  i  in  pi  ire  whether  it  fur- 
nishes adequate  return  to  the  railway  com- 
pany, for  the  state  may  insist  upon  equality, 
to  be  enforced  under  the  same  conditions 
against  all  who  perforin  a  public  or  quasi 
public  service.  WTien  voluntarily  the  Vicks- 
burg company  established  a  local  rate  of  3^^ 
per  cent  from  Vicksburg  to  Meridian  for 
those  who  had.  within  90  days,  made  a  ship- 
ment over  the  Shreveport  road,  it  estopped 
itself  from  complaining  of  an  order  making 
that  rate  applicable  to  all  shipments,  no 
matter  whence  they  arose,  and  in  favor  of 
all  merchants,  whether  those  transporting 
over  the  Shreve]>ort  road  or  not. 

We  are  not   unaware  of  our  decision  in 
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Texas  it  P.  R.  Co.  y.  Interstate  Comment 
Commission,  162  U.  S.  197,  40  L.  ed.  940,  i 
Inters.  Com.  Rep.  405,  16  Sup.  Ct.  Rep.  6H^ 
in  which,  on  review  of  the  interstate  em- 
merce  act,  we  held  that  *a  mere  ineqiiilitf{M 
of  rate  was  not  always  prouf  of  undue  dii- 
crimination,  but  we  were  passing  upon  u 
act  of  Congress,  and  seeking  to  ascertain  iti 
intent  and  scope.  There  was  no  intiinitioB 
that  it  was  not  within  the  power  of  Con- 
gress to  prescribe  an  absolute  equality  of 
rate.  In  the  present  case  we  are  not  con- 
struing an  act  of  the  state  of  Mississippi  or 
passing  upon  the  powers  which  by  it  an 
given  to  the  state  railroad  commisaioi. 
Those  matters  are  settled  by  the  decision  of 
the  supreme  court  of  the  state,  and  tki 
question  we  have  to  consider  is  the  power 
of  the  state  to  enforce  an  equality  of  loal 
rates  as  between  all  parties  shipping  for  the- 
same  distance  over  the  same  road.  Hut 
a  state  has  such  power  cannot  be  donbtfi 
and  it  cannot  be  thwarted  by  any  action  of 
a  railroad  company  which  does  not  inioht 
an  actual  interstate  shipment,  although  dom 
with  a  view  of  promoting  the  businem  in- 
terests of  the  company.  "Even  if  a  itite 
may  not  compel  a  railroad  company  to  ds 
business  at  a  loss,  and  conceding  thst  a 
railroad  company  may  insist,  as  against  thi 
power  of  the  state,  upon  the  right  to  estab- 
lish such  rates  as  will  afford  reasonable  con- 
pensation  for  the  services  rendered,  yet, 
when  it  voluntarily  establishes  local  rates 
for  some  shippers,  it  cannot  resist  the  poww 
of  the  state  to  enforce  the  same  rates  fv 
all.  The  state  may  insist  upon  equality  as 
between  all  its  citizens,  and  that  equality 
cannot  be  defeated  in  respect  to  any  local 
shipments  by  arrangements  made  with  or  ts 
favor  outside  companies. 

We  see  no  error  in  the  ruling  of  the  9i' 
premc  Court  of  the  State  of  Mississippi, ttl 
its  judgment  is  affirmed. 


•FREDERICK    L.    GR.\NT    SHOE  Ct»«I* 
PANY,  Appt., 
v. 
W.  M.  LAIRD  COMPANY.  | 

(See  S.  C.  Reporter*!  ed.  502-508.) 

Appeal— in    bankruptcy    caM»— diitiMtii> 
between  appeal  and  writ  of  error. 

Writ  of  error,  and  not  appeal,  b  tfcs 
only  method  of  reviewing  an  adjudieatioi 
of  bankruptcy  entered  on  a  dirNted  ^^ 

NoTK.— On  appeal  and  review  In  bait 
niptcv  cases — see  note  to  Re  Eggert,  11  & 
( '.  A.  9. 

On  distinction  between  appeal  and  writrf 
error — see  note  to  Miners'  Bank  t.  lfl«^ 
13  L.  ed.  U.  S.  867. 

SOS  V.li 
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Uet  011  a  jury  tiial  demanded  aa  of  riglit 
f  tbf  i]!ig»d*bni]knipt  under  the  b&nknipt 
lotttf  TolT  1,  1898  (30  Stat,  at  L.  551,  chiip, 
UIV.  SrComp.  F^tat.  IROI,  p.  34291,  S  19, 
ttr  th<*  determinatinn  of  the  laauca  as  to 
^htn<f^  fusd   tlte  eommiasion  i>f  acte  of 
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topwd  October  2G,   IPOe.     Decided  Decern  ^ 
ber   17,   1906. 

4PPIAL  ffom  the  BlstTict  Court  of  the 
VcftM  States  for  the  Western  Di&trkt 
ifNtv  YDrk  to  review*  ati  adjiadication  of 
iwlcraplcy  entered  on  a  directe<i  verdict 
It  1  |Ufy  trial  demanded  aa  of  Hght  by  the 
tiDflged  bankrupt  for  the  deterratnation  of 
fte  Utiles  m»  to  insolvency  and  the  eommis- 
'fkxL  at  the  acts  of  bankruptcy.  Diamiised 
inruit  of  juri&dJetion. 

Btitement  by  Mr.  Justice  White: 
In  July,  1(K>3,  the  W.  M.  Laird  Company 
ifPittsbuTg,  Pennsylvania^  commenced  pro- 
ltedin|fa  in  the  district  court  of  the  United 
pites  for  the  western  dt&triet  of  New  York 
pciUAe  the  Frederick  L.  Grant  Shoe  Com- 

ETi  A  corporation  doing  business  in  Roch^ 
T,  Kew  York,  to  be  adjudicated  involun- 
ter  IwuikTupts,  The  petition  was  solely 
ta^^  hy  the  Laird  Companyj  it  averring, 
brai^  other  things,  that  the  shoe  company 
pi  IpM  than  twelve  creditors  +  and  that  the 
Hitioner  was  a  creditor  and  had  provable 
iiMcared  claims  a^inat  the  shoe  company 
mount itjg  in  the  agj^egate  to  more  than 
5P0,  The  nature  of  the  claim  was  detailed 
t  tefi^tb^  and  showed  that  it  was  one  for 
aBpidated  damages  Eiggregating  $3  J32.S0, 
lifted  to  have  been  suffered  by  reason  of 
fticbes  of  an  alleged  express  warranty  in 
lie  s«te  of  merchandise.  The  alleged  bank- 
Ipi  answered,  denying  its  insolvency  and 
^  commisaion  of  any  of  the  acts  of  bank- 
"ttptcF  averred  in  the  petition,  and  de- 
imn^led  a  trial  by  jury  of  the  said  iasuei.  It 
^  denied  being  indebted  in  any  amount 
to  the  petitioner. 

Soon  afterwards  a  motion  was  made  to 
dismiss  the  petition  on  the  ground  that, 
^use  of  the  nature  of  the  claim  held  'by 
the  Laird  Company,  that  company  was  not 
•  creditor  and  the  holder  of  a  provable 
(]&b  for  any  amount  against  the  shoe  com- 
pany within  the  meaning  of  subdivision  b 
^  I  19  of  the  bankruptcy  act,  and  conse- 
^tly  was  not  entitled  to  file  a  petition  in 
^kruptcy  against  the  alleged  debtor.  The 
>wtion  to  dismiss  was  denied  by  the  dis- 
trict judge.  126  Fed.  676.  In  the  order  en- 
tered it  was  directed  that  the  claim  of  the 
petitioner  be  liquidated  by  the  jury  at  the 
W  trial  demanded  by  the  alleged  bank- 
«a3  V.  8. 


nipt  for  the  determination  of  the  issues  as 
to  insolvency  atid  the  pc*mmiasion  of  acta 
of  bankruptcy.  On  the  petition  of  the  al- 
leged bankrupt  to  review  this  order  it  waa 
affirmed  by  the  circuit  eourt  of  appeals  for 
the  second  circuit.  60  C.  C.  A.  78,  130  Fed. 
38L 

A  trial  of  the  issues  thus  raised  was  had 
before  a  jury  in  May,  1005^  and,  as  recited 
in  tbe  record,  '*at  the  close  of  all  the  evi- 
dence, the  court  having  direrted  the  jury  to 
find  a  verdict  that  the  said  alleged  bank- 
rupt did,  within  four  months  of  tbe  illing 
of  tbe  petition  herein*  con? mi t  aii  act  of 
bankruptcy,  in  that  it  transferred  a  por- 
tion of  its  property  to  the  German ^ Ameri- 
can Bank  of  Rochester,  one  of  its  crcditort, 
with  the  intent  to  prefer  aald  German- 
American  Bank  over  its  other  creditors^  and 
that,  at  the  time  of  said  transfer,  said  al- 
leged bankrupt  was  insolvent^  and  that  the 
petitioner  has  a  provable  claim  against  said 
alleged  bankrupt  for  damages  for  tbe  breach 
of  warranty  in  the  sale  of  shoes,  and  that 
the  amount  of  sxjch  claim  of  tbe  petitioner 
IS  the  sum  of  $3,454.00,  the  jury  found  a 
verdict  accordingly,"  An  order  was  there- 
upon entered  adjudicating  the  shoe  com- 
pany a  bankrupt,  and  declaring  that  the 
ckim  of  the  Laird  Company  was  liquidated 
at  the  sum  of  $3|454.00.  The  present  appeal 
was  then  taken. 

For  the  purpose  of  the  appeal,  and  recit- 
ing that  it  was  pursuant  to  the  require- 
ments of  general  order  in  bankruptcy  No. 
36,  the  trial  judge  made  and  filed  iindingi 
of  fact  and  conclusions  of  law,  A  single 
question  of  jurisdiction  was  also  certified 
as  having  been  raised  at  the  opening  of  the 
bearing  in  September,  1905,  by  motion  to 
dismiss,  substantially  *upon  the  grounds  [50tt J 
urged  in  the  previous  motion  to  diaraiaa, 
which  had  been  passed  upon  by  the  court 
of  appeals. 

^Ir.  Porter  M.  French  argued  the  cause, 
and,  with  Messrs*  Satterleo,  Bissell,  Tay- 
lor, &  Frenehj  filed  a  brief  for  appellant. 

Mr.  Hiram  R.  Wood  argued  the  cause, 
and,  with  Messrs.  McGuire  &  Wood,  filed  a 
brief  for  appellee. 

Mr.  Justice  White,  after  making  the  fore- 
going statement,  delivered  the  opinion  of 
the  court: 

Without  considering  whether  the  shoe 
company,  appellant  in  this  court,  is  not  con- 
cluded by  the  decision  of  the  circuit  court 
of  appeals  upon  the  petition  asking  a  review 
of  the  order  of  the  district  court  in  bank- 
ruptcy, denying  the  original  motion  to  dis- 
miss, we  do  not  pass  upon  the  question  pre- 
sented by  this  appeal,  as  we  find  we  are 
without    authority    to    do    »o.    Elliott  v. 
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Toeppner,  187  U.  S.  327,  47  L.  ed.  200,  23 
Sup.  Ct.  Rep.  133.  In  the  cited  case,  answer- 
ing a  question  certified  from  the  United 
States  circuit  court  of  appeals  for  the  sixth 
circuit,  it  was  held  that  a  judgment  that 
a  person  is  not  a  bankrupt^  entered  by  a 
court  of  bankruptcy  on  a  verdict  of  not 
guilty  in  a  trial  by  jury,  demanded  as  of 
right  under  §  19  of  the  bankruptcy  act,  was 
reviewable  only  by  writ  of  error.  Section 
25a  of  the  bankruptcy  act,  which  authorizes 
appeals,  as  in  equity  cases,  to  be  taken  to 
the  circuit  court  of  appeals,  among  other 
cases,  from  a  judgment  adjudging  or  re- 
fusing to  adjudge  the  defendant  a  bank- 
rupt, was  expressly  considered,  and  it  was 

*  held  that  the  provision  only  applied  to  judg- 

ments adjudging  or  refusing  to  adjudge  the 
defendant  a  bankrupt,  "when  trial  by  jury 
is  not  demanded,  and  the  court  of  bank- 
ruptcy proceeds  on  its  own  findings  of  fact." 
The  reasoning  upon  which  the  decision  was 
based  was,  in  substance,  that,  as  in  the 
character  of  proceeding  under  consideration 
the  right  to  a  trial  by  jury  was  absolute, 
such  a  trial  was  a  trial  according  to  the 
course  of  the  common  law,  and  judgments 
therein  rendered  are  revisable  only  on  writ 
of  error.    P.  332,  L.  ed.  p.  202,  Sup.  Ct.  Rep. 

[505]  p.  135.  As,  in  *the  case  at  bar,  a  jury  was 
demanded,  the  trial  was  before  such  jury, 
and  their  verdict  determined  the  questions 
at  issue,  it  follows  that  the  record  should 
have  been  brought  to  this-  court  by  writ  of 
error,  and  not  by  appeal. 
Appeal  dismissed. 


WESTERN    ITNIOX    TET.EORAPH    COM- 
PAXY,  Plff.  in  Err., 

V. 

CHARLES  E.  HUGHES. 

(See  S.  C.  Reporter's  ed.  505-507.) 

Error  to  state  court — ^what  is  highest  court 
of  state. 

An  inferior  state  court  is  the  final 
court  of  the  state  where  the  Federal  ques- 
tion involved  can  be  decided,  and  therefore 
is  the  court  to  which  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States 
must  be  directed,  where  the  highest  state 
court,  although  discussing  the  Federal  ques- 
tion in  its  opinion,  and  declaring  it  to  be 
without  merit,  dismissed  a  writ  of  error  to 
the  inferior  court  solely  and  expressly  for 
want  of  jurisdiction. 

[No.  119.] 

Note. — As  to  when  writ  of  error  may  run 
to  inferior  state  court — see  notes  to  Ken- 
tucky V.  Powers,  60  L.  cd.  U.  S.  633;  and 
Apex  Transp.  Co.  v.  Garbade,  62  L.R.A.  613. 
294 


Argued  December  6,  1906.    Decided 
ber  17,  1906. 

AN  ERROR  to  the  Supreme  CouH 
peals  of  the  State  of  Virginia  t 
an  order  dismissing,  for  want  of 
tion,  a  writ  of  error  to  review  a  jud| 
the  Corporation  Court  of  liie  City 
ville,  in  that  state.  Dismissed  becai 
was  directed  to  the  wrong  court. 

See  same  case  below,  104  Va.  240, 
225. 

The  facts  are  stated  in  the  opinio 

Mr.  Rush  Taggart  argued  the  can 
with  Messrs.  John  F.  Dillon,  Ge 
Fearons,  and  Francis  Raymond  Sta 
a  brief  for  plaintiff  in  error. 

No  counsel  for  defendant  in 


Mr.  Justice  White  delivered  the 
of  the  court: 

By  statutes  of  the  state  of  Virgini 
bility  to  forfeit  the  sum  of  $100  i 
posed  upon  a  telegraph  company 
omission  to  promptly  transmit  and 
telegrams  received  by  it.  Va.  Cod 
§§  1291,  1292.  •On  November  2 
Hughes,  the  defendant  in  error,  hai 
the  Western  Union  Telegraph  Onnp 
its  office  in  Danville,  Virginia,  a  mei 
be  transmitted  by  wire  to  Pocahonti 
ginia,  and  there  delivered  to  the  ad( 
In  regular  course  such  message  woo] 
gone  by  way  of  Bluefield,  West  Viigi 
reached  that  point,  but  was  not  M 
ther.  For  failure  to  make  delivefy  : 
sued  the  telegraph  company  in  the  c 
tion  court  of  the  city  of  Danville  to 
the  statutory  penalty,  and  obtained . 
ment.  Error  was  prosecuted  to  the  • 
court  of  appeals  of  Virginia,  upon  i 
tention  that  the  transmission  of  tl 
sage  in  question  was  interstate  eoi 
and  not  subject  to  the  statutory  ngi 
of  Virginia,  heretofore  referred  to 
appellate  court,  however,  held  (1041 
51  S.  E.  226)  that  the  ease  was  nk 
prior  decision  (Western  U.  Teleg.  Ooi 
Dolds,  100  Va.  469,  93  Am.  St  Rep^ 
S.  E.  860),  and  that  such  deciskm  I 
been  overruled  by  the  dedsioa  of  tU 
in  Hanley  v.  Kansas  C^ty  Soathen 
187  U.  S.  617,  47  L.  ed.  338,  23  Sup.  C 
214,  and  being  of  opinion,  as  rsdted 
journal,  <^hat  the  writ  of  error  « 
providently  awarded,"  and  that  it  h 
jurisdiction  to  entertain  the  buni 
missed  the  writ  of  error. 

Treating  the  order  of  dismissal  m 
judgment,  we  are  now  asked  on  tU 
of  error  to  reverse  the  ruling  of  t 
preme  court  of  appeals  of  Virginia. 
bowever,  we  cannot  do.  It  is  iaa 
that    the    supreme    court  of 
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f  the  state  Conitttutioii  with  ap- 
nisdlctiou  iti  a-ll  omeB  involving  the 
kmalitj  of  a  law  iim  being  repu^- 
the  OoDslitiition  of  Vir^aia  or  of 
d  States t  or  tbatj  in  the  opinion  de* 
f  the  court,  it  discusved  the  Fed- 
tion  and  declared  it  to  be  without 
%e  fiw;t  is  undoubted  that  the  writ 
wn&  dieimissed  lol&Iy  and  expressly 
ft  a  want  of  jurisdietion,  and  the 
the  formal  entry,  adjudging  that 
;  was  without  juriBdiction  to  pass 
questions  presented  bj  the  wHt  of 
n.not  be  different  from  what  it 
Lte  heen  had  the  court  not  given 
n  to  ita  Ttewa  *in  a  written  opin- 
i  necessary  result  of  the  ruling 
court  had  not  jurisdiction  of  the 
rror  was  to  deter  mine  that  the  trial 
t  the  final  court  where  the  ques* 
setited  by  the  writ  could  be  dc- 
d,  hence^  the  writ  of  error  should 
I  directed  to  that  court.  Missouri, 
I.  Oo.  V,  EHiott,  184  U.  S.  630,  53&, 
073,  678,  22  Sup.  Gt.  Rep«  44S. 
F  error  dismissed* 


I- 

[%.  TLEAmCK,  Plff.  In  EiT., 

V. 

rWEALTH  OF  PENNSYLVANIA, 

S.  C.  Reporter's  ed.  607-513.) 

ft  coimnerce — state  regulations— 
s  and  drummers. 

terstate  commerce  is  unlawfully 
by  a  municipal  ordinance  exacting 
fee  from  a  person  employed  by  a 
lorporation  to  solicit,  within  the 
lity,  orders  for  gToeeries,  which  the 
filla  by  shipping  goods  to  him  for 
5ry  to»  and  collection  of  the  pur- 
?e  from,  the  cuatomor,  who  has  the 
refuse  the  goods  if  not  equal  to 
uch  goods  always  being  shipped  in 
lackages,  corresponding  to  the  eev- 
T%,  except  in  the  case  of  brooms, 
ter  being  tagged  and  marked,  like 
articles,  according  to  the  number 
are  then  tied  together  in  bundles 
a  dozen,  wrapped  up  conveniently 
lent. 

[No,  470 

i  October  19,   1^6.     Decided  De- 
cember 17,  1906. 

LOR  to  the  Superior  Court  of  the 
of  Pennsylvania  to  review  a  judg- 

-On  peddlers  and  drummers  as  re- 
interstate  commerce — see  notes  to 
V.  Morgan,  40  L.  ed.  U.  S.  785;  He 
[  L.R.A.  07;  and  aeveland,  C.  C. 
R.  Go.  T,  Backus,  33  L.  ed.  U.  S. 


ment  which  affirmed  a  conviction  b  the 
Court  of  Quarter  Sesaiona  of  Northuniber- 
land  Couiity,  in  that  atate^  for  violatiog  m 
municipal  ordinance  exacting  a  license  fee 
from  the  person  aoli citing  orders  for  a  for- 
eign corporation  and  deliveriog  the  goods  to 
the  customer.  Reversed. 
See  same  ^se  below,  M  Pa.  8uper.  Gfc. 

The  facts  are  stated  in  the  opinion. 

Mr.  CampbeU  M.  Voorbeei  submitted  th« 
cause  for  plaintiff  in  error.  Mr,  Philemon 
S.  Karahner  was  on  the  brief: 

The  negotiation  of  sales  of  goods  that 
are  in  another  state,  for  the  purpose  of  in- 
troducing them  into  the  state  in  which  the 
negotiation  is  made,  is  interstate  commerce, 
and  is  protected  from  local  interference^ 
burdens,  or  tax, 

Robbins  v.  Ta?ting  District,  120  U-  S.  489, 
30  L.  ed.  694.  1  Inters,  Com,  Rep.  45,  7  Sup. 
Ct.  Rep.  592 1  Cordon  v.  Maryland,  120  U. 
S.  502,  30  L.  ed.  690,  1  Inters,  Com.  Rep. 
50,  7  Sup.  Ct.  Rep.  055;  Leloup  v.  Mobile, 
127  U.  S,  640,  32  L,  ed,  311,  2  Inters.  Com. 
Hep.  134,  8  Sup.  Ct.  Rep,  1380;  Aaher  v. 
Texas,  128  U.  8.  129,  32  L,  ed.  368,  2  Inters. 
Com.  Rep.  241,  0  Sup,  Ct.  Rep.  Ij  Stouten- 
burgh  V.  Hennick,  129  U.  S.  141,  32  L.  ed, 
fl37,  ft  Sup.  Ot.  Rep,  250;  McCall  v,  Califor- 
nia, 136  U.  S.  im,  34  L.  ed,  392,  3  Inters. 
Com.  Rep,  181,  10  Sup.  Ct,  Rep.  881; 
Crutcher  v.  Kentucky,  141  U.  S,  47,  36  U  ed, 
649,  11  Sup,  Ct.  Rep.  S51 ;  Brennan  t.  Titus- 
ville,  153  U.  8.  289,  38  L.  ed.  710,  4  Inters. 
Com.  Rep.  mB,  14  .Sup.  Ct.  Rep.  829;  Stock- 
nrd  V,  Morgan,  185  U,  S.  27,  48  L.  ed.  788, 
22  Sup.  Ct.  Rep.  576, 

The  delivery  of  goods  to  a  buyer  at  hit 
residence  in  one  state,  that  have  been  sent 
in  pursuance  of  contract  by  a  seller  in  an- 
other state,  ii  interstate  commerce^  and 
subject  to  no  state  or  local  burdens. 

Bowman  v.  Chicago  &  N.  W.  R.  Co.  125 
U,  S.  4d5,  479,  31  L.  ed.  700,  704,  1  Inters, 
Com.  Rep.  823,  8  Sup.  Ct.  Rep.  689.  1062; 
State  Freight  Tax  Case,  15  Wall,  232,  275, 
276,  21  L.  ed.  148,  161,  162;  Rhodes  v.  lnvvu, 
no  U.  S.  412,  42  L.  ed.  10B8,  IS  Sup.  Ct. 
Rep.  664. 

The  manner  in  which  interstate  com> 
merce  is  transported  cannot  be  controlled 
by  the  states, 

Gloucester  Ferry  Go.  v.  Pennsylvania,  114 
U.  S.  196,  £03,  29  L,  ed.  158,  161,  1  Inters. 
Com,  Rep.  382,  6  Sup.  Ct,  Rep.  826;  Cald- 
well V.  North  Carolina,  187  U.  S.  622,  47 
r>,  ed.  336,  23  Sup,  Ct.  Rep,  229;  Re  Spain, 
14  L.R.A,  97,  3  Inters.  Cora.  Mep.  738,  47 
Fi?d.  208-  Re  Nichols,  48  Fed.  104;  Re 
Tverman.  48  Fed.  167;  Huntington  v. 
.^iahan,  142  Ind.  695,  51  Am.  St.  Rnp.  200, 
12  N,  E.  463;  McClellan  v.  Pettixrew,  44 
La.  Ann.  356,  10  So.  853;  State  v.  WilHng- 
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ham,  9  Wyo.  290,  52  L.R.A.  198,  87  Am.  St. 
Rep.  948,  62  Pac.  797:  Stone  v.  State,  117 
Ga.  292.  43  S.  E.  740:  Menke  v.  State,  70 
Neb.  069.  97  N.  W.  1020;  Norfolk  &  W.  R.  Co. 
T.  Sims.  191  U.  S.  441,  48  L.  ed.  254,  24  Sup. 
Ct.  Rep.  151;  American  Exp.  Co.  v.  Iowa, 
196  U.  S.  133,  49  L.  ed.  417,  25  Sup.  a.  Rep. 
182;  Brennan  v.  Titusville,  supra. 

Congress  has  exclusive  control  over  the 
transportation,  purchase,  sale,  and  ex- 
change of  commodities  in  interstate  com- 
merce. 

Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  ed.  23; 
State  Freight  Tax  Case,  16  Wall.  232,  279, 
21  L.  ed.  146,  162;  Gloucester  Ferry  Co.  v. 
Pennsylvania  and  Robbins  Taxing  District, 
supra;  Bowman  v.  Chicago  &  N.  W.  R.  Co. 
125  U.  S.  465,  31  L.  ed.  700,  1  Inters.  Com. 
Rep.  823,  8  Sup.  Ct.  Rep.  689,  1062;  Ameri- 
can Exp.  Co.  V.  Iowa,  supra;  Adams  Exp. 
C6.  V.  Iowa,  196  U.  S.  147,  49  L.  ed.  424,  25 
Sup.  Ct.  Rep.  185. 

The  states  cannot  invoke  their  police 
power  for  the  purpose  of  regulating  com- 
merce among  the  states  that  is  national  in 
its  character. 

Brennan  v.  Titusville,  supra. 

Mr.  S.  P.  Wolverton  submitted  the  cause 
for  defendant  in  error.  Mr.  Harrj  S. 
Knight  was  on  the  brief: 

Was  Rearick,  the  plaintiff  in  error,  at  the 
time  of  delivering  the  goods,  engaged  in 
inter-state  or  intra-state  commerce? 

a.  Where  did  the  sale  take  place? 
Com.  V.  Hess,  148  Pa.  98,  17  L.R.A.  176,  33 

Am.  St.  Rep.  810,  23  Atl.  977;  Com.  v.  Hol- 
Btine.  132  Pa.  357,  19  Atl.  273;  Garbracht 
T.  Com.  96  Pa.  449,  42  Am.  Rep.  550;  Com. 
V.  Fle.ning,  130  Pa.  138,  5  L.RA.  470,  17 
Am.  St.  Rep.  763,  18  Atl.  622. 

b.  Was  delivery  made  to  the  consumer  in 
the  original  packajre? 

Austin  V.  Tennessee.  179  U.  S.  343,  45 
L.  ed.  224,  21  Sup.  a.  Rep.  132;  Iklay  v. 
New  Orleans.  178  U.  S.  496,  44  L.  ed.  1165, 
20  Sup.  Ct.  Rep.  976. 

If  Rearick,  the  plaintiff  in  error,  at  the 
time  of  delivering  the  goods,  was  en- 
gaged in  interstate  commerce,  is  the  Sun- 
bury  ordinance  in  question  an  unconstitu- 
tional  regulation  of   interstate   commerce? 

a.  Considered  as  a  license  tax. 
American  Steel  A  Wire  Co.  v.  Speed,  192 

U.  S.  518,  48  L.  ed.  545,  24  Sup.  a.  Rep. 
365;  Emert  v.  Missouri,  156  U.  S.  296,  39 
L.  ed.  430,  5  Inters.  Com.  Rep.  68,  15  Sup. 
Ct.  Rep.  367;  Brown  v.  Houston.  114  U.  S. 
622,  29  L.  ed.  257.  5  Sup.  Ct.  Rep.  1091; 
Ilinson  ▼.  Lott,  8  Wall.  148,  19  L.  ed.  387; 
Woodruff  v.  Parham,  8  Wall.  123,  19  L.  ed. 
382;  Welton  ▼.  Missouri.  91  U.  S.  276,  23 
L.  ed.  347. 

b.  Considered  as  a  police  regulation. 
Leisy  v.  Hardin,  135  U.  S.  109,  34  L.  ed. 

132,  3  Inters.  Com.  Rep.  36,  10  Sap.  Ct. 
S96 


Rep.  681;  Hannibal  &  St  J.  R.  Go.  ?. 
Husen,  95  U.  S.  465,  24  L.  ed.  527;  Plonlcr 
V.  Massachusetts,  155  U.  S.  478,  39  L  ci 
229,  5  Inters.  Com.  Rep.  590,  15  Sop.  Ct 
Rep.  154;  Wiggins  Ferry  fco.  v.  East  SL 
Louis,  107  U.  S.  365,  27  L.  ed.  419,  2  Sapi 
Ct.  Rep.  257;  Howe  Mach.  Co.  v.  Gag«,  Ui 
U.  S.  676,  25  L.  ed.  754;  Emert  v.  Miuonrii 
156  U.  S.  296,  39  L.  ed.  430.  5  Inters.  C(«. 
Rep.  68,  15  Sup.  Ct.  Rep.  367 ;  Com.  t.  Zdl, 
138  Pa.  616,  11  JjJRJL  602,  21  Atl.  7. 

Mr.  Justice  Holmes  delivered  the  opinioi 
of  the  court: 

This  case  comes  here  upon  a- writ  of  emr 
to  the  superior  court  of  Pennsylvania,  a 
appeal  to  the  supreme  court  of  the  lUfii 
having  been  disallowed  by  the  last-nsMi 
court.  The  superior  court  affirmed  a  €» 
viction  of  the  plaintiff  in  error  for  violiti^ 
an  ordinance  of  the  borough  of  Siinbiiiyi 
which  made  it  unlawful  to  solicit  ordenfor, 
sell,  or  deliver,  at*  retail,  either  on  the  itneli 
or  by  traveling  from  house  to  house,  fonfi 
or  domestic  goods,  not  of  the  partiei*  on  , 
manufacture  or  production,  without  aliestfi^ 
for  which  a  large  fee  was  required,  b  til 
court  of  quarter  sessions,  where  the  pUr 
tiff  in  error  was  convicted,  the  cut  wtt 
heard  upon  an  agreed  statement  of  Mi 
Upon  these  facts  the  plaintiff  in  error  iiM 
for  a  ruling  that  his  acts  were  done  in  mxtf' 
ing  on  interstate  commerce,  and  that  111 
ordinance  was  void  as  to  him,  under  dum 
3,  S  8,  article  1,  of  the  *ConsUtatioB,  tWPl 
conmierce  clause;  and  saved  hisrigfati.  Hi 
14th  Amendment  also  was  relied  upon,  M 
it  is  unnecessary  to  state  dataik 
ing  that. 

The  following  is  a  shortened  i 
the  facts  agreed.  An  Ohio  corporation  M* 
ployed  an  agent  to  solicit  in  Snnbiiiy  fM 
orders  to  the  company  for  groeerict.  Wha 
the  company  had  received  a  large  vaakt 
of  such  orders  it  filled  them  at  Its  pba  if 
business  in  Columbus,  Ohio,  by  pattinf  4 
the  objects  of  the  several  orders  in  diiW 
packages,  and  forwarding  them  to  tht  4^ 
fendant  by  rail,  addressed  to  him  *Vor  ^ 
B.,"  the  customer,  with  the  namb«  of  til 
order  also  on  the  package^  for  f^iitlMr  iii^ 
tification.  The  company  nUimattlj  kf^ 
the  orders,  but  it  kept  no  book  waoBtM 
with  the  customers,  looking  only  to  ll 
defendant.  The  defendant  akmn  hid  tf^ 
thority  to  receive  the  goods  from  tks  H^ 
road,  and  when  he  received  tknm  Im  ^ 
livered  them,  as  was  bin  duty,  to  tlN  «* 
tomers,  for  cash  paid  to  Um.  H«  tk«  i^ 
the  money  to  the  eorporatfon.  Tte  ^^ 
tomer  had  the  right  to  ttbam  tht  gooli  ^ 
not  equal  to  the  sample  shown  to  Um  vl* 
he  gave  the  order.  In  that  or  otker  ctf* 
of  nondelivery  the  defendant  ratnnedtti 
goods  to   CohimbiiB.     No   nUpaents  «■* 
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uide  to  the  defendant  QTcepi  to  fill  such  or* 
deri,  and  no  deliveries  were  made  bj  him  ex- 
itpt  to  the  psirties  Barae^3  on  the  packngp^ 
Id  the  «a»e  of  brooms,  tb^^y  wf  re  tagged  and 
lark^  like  tbe  other  articles,  according  to 
ibe  number  ordered,  but  tbey  then  were 
tied  together  into  bitndleji  of  about  a  dozen, 
»nipp«sd  up  convejiiently  for  shipment.  The 
.toridint  had  no  lieenseT  but  relied  upon 
the  bTtfidltTT  of  the  ordinance,  as  we  have 

If  the  acta  of  the  plaintiff  in  error  were 
^ne  in  the  eourae  of  eomnierce  between  aev- 
ir»l  states,  tbe  I&w  ia  eat^ibllabed  that  his 
|ife|QMt  for  a  ruling  was  ng^ht,  and  that  he 
ithuld  hfiTe  been  discbarged*  Rohbins  v. 
Imag  District,  120  U,  S.  489,  497.  30  L.  e4. 
1H  W,  1  Inters.  Com.  Rep.  45,  7  Sup.  Ct. 
%  502;  LeisT  V.  Hardin,  135  tJ.  S.  100, 
HL  Bd,  128,  3  Intern  Com.  Rep,  38,  10  Sup. 
Cl.  Rfp.  681 ;  Caldwell  v.  North  Carolir^a, 
*  W  II  S.  622,  47  L,  ed.  330,  S3  Sup.  Ct.  Rep. 
M  It  will  be  seen  from  the  insertion  of 
lb  Ktfttetnent  concerning  the  brooms  that 
jifTOtmd  *  relied  upon  by  the  prosecution  to 
•mid  that  eoncltision  was  that  the  goods, 
« It  le&at  this  part  of  them,  were  not  in 
Ik  original  packnj^es  when  delivered,  and 
^efore  the  case  did  not  fall  within 
ions  lajit  cited^  but  rather  within 
▼,  Tennesiee,  179  U,  S.  343,  45  I* 
\€  m,  21  Sup.  Ct.  Rep.  132  J  May  v.  New 
■^m,  178  U.  S.  406,  44  L.  ed.  1165,  20  Sup, 
t^  Rep.  076;  and  Cook  v.  ^farshall  County, 
UME  a  2S1,  4S  L.  ed.  471,  25  Sup.  Ct  Hep. 
sB.  In  other  words,  it  was  contended  that 
tb  brooms,  before  they  were  sold,  had  be- 
fBim  mingled  with,  or  part  of,  the  common 
lUffl  of  goods  in  the  state,  and  so  subject 
to  tbe  local  law.  But  the  doctrine  as  to 
oHginal  packages  primarily  concerns  the 
^tto  sell  within  the  prohiMting  or  tai- 
Bf  Ktite  goods  coming  into  it  from  outside. 
^60  the  goods  have  been  sold  before  ar- 
rtnlthe  limitations  that  still  may  be  found 
fo  ih?  power  of  the  state  will  be  due,  gen- 
vtWj^  uX  leastt  to  other  reasons,  and  we 
ibii  ©onaider  whether  the  limitations  may 
W  txist,  irrespective  of  that  doctrine,  in 
*w  cases  where  there  is  no  exet^utcd  sale. 
BJeaee  tbe  prosecution,  whatever  its  asiump- 
ti«i  on  the  point  last  mentioned »  sought,  to 
^v  that  there  was  no  sale  until  tbe  goods 
**rt  delivered  and  the  cash  paid  for  them. 
^  ioperior  court  contented  itself  with  the 
■»ig5etion  that  the  contract  would  have 
"^  satisfied  by  the  delivery  of  articles 
*R^sponding  to  sample,  although  bought  at 
tfe*BCit  door.  The  argument  submrtted  to 
■»  goea  farther,  and  affirms  that  the  order 
^  nat  accepted  and  did  not  bind  the  cor- 
PcntioQ  until  the  delivery  took  place. 

Tbf  answer  to  tbe  latter  of  the  two  posi- 
ts just  stated  ia  simple.  The  fair  mean- 
<03  U.  ». 


ing  of  the  agreed  fact  that  the  orders  were 
Arisen  to  agents  employed  to  solicit  them  Is 
that  the  company  offered  tbe  goods,  and  that 
the  ordt?rs  were  acc't*ptancoa  of  offers  from 
the  other  side.  If  there  were  the  slightest 
reason  to  doubt  that  the  contract??  were 
made  with  the  company  through  its  au- 
thorized agent  at  the  moment  when  the 
orders  were  given,  which  we  do  not  per* 
ceive  that  there  is^  certainly  the  contrary 
could  not  be  assumed  in  order  to  sustain 
a  conviction.  It  is  for  the  prosecution  to 
make  out  its  case.  We  may  mention  here, 
in  parcnthesiSj  that  of  course  it  *does  not [5111 
matter  to  the  question  before  us  that  the 
contract  was  made  in  Pennsylvania.  Bren- 
nan  v.  Tituaville,  153  U.  S.  299,  38  L.  ed. 
710,  4  Tntors.  Com.  Rep.  65fi,  14  Sup.  Ct. 
Rep.  829.  The  other  surrgestion,  that  the 
company  would  have  been  free  to  deliver 
any  articles  equal  to  sample,  as  well  if 
bought  in  Pennsylvania  as  if  coming  from 
Ohio,  of  course  assumes  that  there  was  ft 
contract.  With  regard  to  this  argument  it 
might  be  an  interesting  question  whether 
the  shipments  described  amounted  to  au- 
thorized appropriations  of  the  goods  to  the 
contracts,  notwithstanding  the  fact  that  the 
deliveries  were  to  be  only  for  cash;  but  we 
are  not  required  to  go  Into  such  niceties. 
The  decisions  already  in  the  books  go  as  far 
as  it  is  necessary  for  us  to  go  in  order  to 
decide  this  case. 

"Commerce  among  the  several  states"  is 
a  practical  conception,  not  drawn  from  th« 
^witfcy  diversities"  (  [Yaites  v.  Hough] 
.Yclv,  33)  of  the  law  of  sales.  Swift  Sl  Co. 
V.  United  States,  196  U.  S,  375,  3D8,  3&9» 
49  L.  ed.  518,  525,  526,  25  Sup.  Ct.  Rep.  276, 
The  brooms  were  specifically  appropriated  to 
specific  contracts,  in  a  practical,  if  not  in  a 
technical  J  sense.  Under  such  circumstances 
it  is  plain  that,  wherever  might  have  been 
the  title,  the  transport  of  the  brooms  for 
tbe  purpose  of  fulfilling  the  contracts  was 
protected  commerce.  In  Brennan  v,  Titus- 
ville,  supra,  pictures  were  sold  by  sample, 
as  tbe  brooms  were  here,  and  although  the 
pictures  were  consigned  to  the  purchasers 
directly,  the  railroad  collecting  the  price, 
there  was  no  discussion  of  the  question 
whether  tbe  title  had  passed.  In  American 
Exp.  Go.  V.  Iowa,  196  U.  S,  133,  143,  49  L; 
ed.  417,  422,  26  Sup.  Ct.  Rep.  1S2,  that  ques- 
tion was  referred  to  only  to  be  waived.  In 
Caltlwell  T,  Nortb  Carolina,  supra,  the  pic- 
tures were  consigned  to  the  defendant,  an 
agent,  as  here,  with  the  additional  facts 
that  the  pictures  and  frames  were  sent  in 
large  packages,  which  were  opened  by  the 
agent  on  their  arrival^  and  that  the  pic- 
tures, then  for  the  first  time,  were  put  into 
their  proper  frames,  and,  for  all  that  ap- 
pears, then  for  tbe  first  time  appropriated 
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to  specific  purchasers.  In  the  court  below 
all  the  judges  agreed  that  the  title  did  not 
pass  until  delivery.  127  N.  C.  521,  626,  527, 
|ftl3]37  S.  E.  138.  This  court  intimated  'nothing 
lo  the  contrary.  On  the  special  verdict  it 
well  might  be  that  the  sale  was  by  sample, 
as  in  Brennan  v.  Titusville.  It  was  decided 
that  the  intervention  of  an  agent  made  no 
difference  in  the  result.  The  superior  court 
distinguished  that  case  as  one  that  neces- 
sarily involved  interstate  commerce  because 
it  called  for  the  skill  of  the  seller,  but  no 
such  fact  appears  in  the  case  or  was  referred 
to  as  a  ground  of  decision,  and  there  is  no 
sufficient  warrant  for  assuming  it  to  be 
true. 

Some  argument  was  made,  to  be  sure,  that 
even  if  the  defendant  was  engaged  in  inter- 
state commerce  when  he  delivered  the  goods, 
atill  the  ordinance  bound  him.  American 
Steel  &  Wire  Co.  v.  Speed,  192  U.  S.  500, 
48  L.  ed.  538,  24  Sup.  Ct.  Rep.  365,  was  es- 
pecially relied  upon.  But  that  decision  did 
not  modify  the  cases  that  we  have  cited.  It 
dealt  with  a  case  where  a  mass  of  nails  and 
iron  wire  was  collected  at  Memphis  from 
other  states,  by  a  manufactuiae:,  for  all 
purposes;  some  of  the  goods  to  be  sold  on 
the  spot,  some  ultimately  to  be  forwarded 
to  purchasers  in  other  states,  but  no  pack- 
age being  consigned  to  or  intended  for  any 
special  customer,  or  free  from  the  chance 
of  being  sold  by  a  new  bargain  in  Tennessee. 
Under  such  circumstances  the  goods  were 
liable  to  taxation  in  that  state.  The  dis- 
tinction between  that  case  and  the  present 
does  not  need  further  emphasis.  In  view  of 
the  many  decisions  upon  the  matter  we 
deem  further  argument  unnecessary  to  show 
that  the  judgment  below  was  wrong. 
Judgment  reversed. 


|614]  •ILLINOIS  CENTRAL  RAILROAD  COM- 
PANY. Plff.  in  Err., 

v. 
J.  U.  McKENDREE. 

(See  8.  C.  Reporter's  ed.  614-630.) 

Error  to  state  court — Federal  question— cer- 
tificate. 

1.  The  certificate  of  a  state  court  that 
the  defendant  railway  company,  in  a  suit 
to  recover  damages  for  the  infection  of  cat- 
tle because  of  a  violation  of  the  quarantine 
regulations  promulgated  by  the  Secretary 
of  Agriculture  under  cover  of  the  act  erf 
Februarv  2,  1P03  (32  Stat,  at  L.  791,  chap. 
349,  U.  S.  Comp.  Stat.  Supp.  1905,  p.  613), 
insisted  that  such  statute  was  unconstitu- 
tional, and  that,  even  if  constitutional,  did 
not  authorize  such  regiilntions  or  give  a 
remoily  in  damasres.  removes  any  doubt  as 
to  whether  a  Federal  question  was  raised 
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within  the  meaning  and  intent  of  U.  S.  Kcf. 
SUt.  S  709,  U.  S.  Comp.  SUt.  1901,  |k 
675,  governing  writs  of  error  to  state  nait%* 
where,  after  a  demurrer  to  the  answer  of  tki 
railway  company  setting  forth  the  ami- 
stitntionality  of  the  law  and  the  actm  rf 
the  Secretary  therennder  had  been  suttaiM^ 
verdict  and  judgment  were  rendered  agiiiit 
the  defendant. 
Commerce— quarantine  xegulatiom. 

2.  Quarantine  regulations  promvlgitd 
by  the  Secretary  of  A^griculture  Actutf  nate 
cover  of  the  act  of  February  2,  IMI,  eiti- 
iled  "An  Act  to  Enable  the  Secretary  af 
Agriculture  to  More  Effectually  SuppiM 
and  Prevent  the  Spread  of  Contagion  nl 
Infectious  Diseases  of  Live  Stock,  and  fv 
Other  Purposes,"  are  void  as  in  dcea  4 
the  powers  conferred  by  that  act,  wheii,« 
their  face,  they  apply  as  well  to  intmali 
as  to  interstate  commerce. 

[No.  13.] 

Submitted  December  14,  1905.  Rcstonito 
docket  for  oral  argument  December  U^ 
1905.  Suggestion  of  lack  of  jurisdMioi 
submitted  April  16,  1906.  Dedded  Vt 
cember  17,  1906. 

IN  ERROR  to  the  Circuit  Court  of  G^ 
lisle  County  in  the  State  of  Kentoekyto 
review  a  judgment  in  favor  of  plaiatiif  ii  ■ 
action  to  recover  damages  from  a  railwil 
company  for  the  infection  of  cattle 
of  a  violation  of  quarantine 
promulgated  by  the  Secretary  of  Agricil^ 
ture.  Reversed  and  remanded  for  ivth* 
proceedings. 

Statement  by  Mr.  Justice  Day: 
Defendant  in  error,  plaintiff  bM 
brought  an  action  against  tiie  ralbQad  9^ 
pany  as  a  common  carrier  operatiof  a  nl* 
road  through  Carlisle  county,  KmfeMk]^ 
setting  forth  *that  the  defendaal  '^ 

certain  cars  of  infected  cattle  aid 
ported  them  to  Arlington,  CarUale 
Kentucky,  where  they  were  unkiaMJllr 
13, 1903,  and  placed  in  stock  pent  wiMnlll 
cattle  of  the  plaintiff,  vfghtfU^  na^ 


Note.— On  the  certificate  of  a  state  «v 
as  showing  presence  of  Federal  owte* 
see  notes  to  Cincinnati,  P.  B.  8.  A  F.  ftM 
Co.  V.  Bay,  60  L.  ed.  U.  a  428;  aai  Bi«i 
for  Incurables  ▼.  New  York,  O  ULi.  ^ 

On  the  constitutionality  of  state  kftfi' 
tion  r^^lating  the  importatkNii  of  liMit 
animals— flee  notes  to  Reid  t.  Oolondib  $ 
L.  ed.  U.  S.  108^  and  Grinss  t.  Wj.  i 
L  JUL  638. 

On  inspection  laws  as  rmlatioaB  of  •* 
merce — see  note  to  New  luxieo  ex  nL  X^ 
I.ean  v.  Denver  &  R.  Q.  R.  Ca  ante,  71 

On  inspection,  quarantine,  urn' 
regulations  interfering  with  interstate  flMh 
merce — see  note  to  Smich  ▼.  Lswe,  M  C  ft 
A.  191. 

tot  Hi  i' 


It  Co.  V.  McKejtdbe^. 
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ISDif  upon  thf  cofBiDQn*,  rould  and  did  come 
fcii^nUct  irith  the  infected  cattle,  and  eon- 
^tted  Tei»»  c^w  fever.  That  the  compan j 
i^v  or  couM  bmve  known,  by  the  exercise 
k  iMs^Kiahle  CAre,  tb&i  the  eatile  h^d  in< 
pitiqiiS  ^^«niifl  when  unloaded,  hariog  been 
pB^^t  frora  an  infected  difltrict*  m  con- 
m0t  vith  well -known  qtutrantine  Uws. 
J  i|[«neTal  deratiirer  was  interposed  by  de- 
I  Umt  md  Drermled. 
I  Atlir  mn  Answer  of  genenal  denial  the  de- 
fkldiot  fll«d  an  ftmemled  an^wpr: 
I '  *ftaTthfir  aiuiwering  herein^  the  defendant 
mp  Ui*t  the  daimn  of  tli©  plaintiif  herein 
li«ffl«d  sre  hiu«ed  upon  a  certain  alleged 
lit  of  Con^ei^s  of  the  United  States  of 
Amnc%  Approved  February  2,  UJO:i,  entitled 
^  Act  t€»  Enttblo  the  Secretary  of  A^i- 
ptitore  to  M*jre  Effectiially  Suppress  and 
Bt  thr  Spread  of  Contagioua  and  In- 
Dimiasfa  of  Live  Stock,  nnd  for 
9*  which  act  ia  published  and 
1  in  Yolume  32,  United  States  Stat- 
i  tt  t»Tg&,  beginning  at  pa^e  791,  chap- 

'  S4(&,  and  also  in  a  aupplcnient  to  the 
kilted  StAte;*  Compiled  Statutes  iasucd  in 
His,  by  the  Weat  Publiahing  Company,  St. 
hat,  Sflnn^sotn,  l>epnning  at  page  372  of 
'pB  tchime  (U.  S.  Comp.  Stat.  Snpp,  1905, 
k  fI3),  and  said  Haimi  are  further  baaed 
f^  t^ain  alleged  regulations  adopted  and 
bimalgated  by  the  Secretary  of  Agriculture 
kllatx'h  13.  1903,  pursuant  to  the  authority 
Ittetnfted  to  be  conferred  upon  him  by  said 
ltlteg«d  act  of  Congress  above  mention  ad,  ap- 
pm^-^ij  FeliTuary  2,  1903. 

"^Tbe  d*?fcndafit  says  that  &aid  act  of  Con- 
free  hereinbefore  mentioned,  and  said  reg- 
olatiDna  adopted  by  the  Secretary  of  Agri- 
altaie,  §M  hereinbefore  stated,  are  each  and 
10  of  them  repu^ant  to  and  in  contraTen- 
&Bof  tbe  Constitution  of  the  United  States 
Hf  Amiiica,  and  in  excesi  of  the  powers  of 
Cosgreia  and  of  the  Secretary  of  Agricul- 
{but  nnder  the  Const r tut! on  *of  the  United 
itit«,  and  they  ar^  each  and  all»  there  fore , 
■iMoiMttitutlonal  and  void,  and»  under  the 
Ceoigtltution  of  the  United  States,  this  de- 
lodint  haa  the  rights  privilege,  and  immu- 
lit?'  of  being  eicempt  from  the  assertion  or 
Itmemtion  of  any  claims  against  it  based 
Ijon  or  arising  under  such  act  of  Congress 
er  aid  regTilation,  or  any  of  them,  and  this 
iefcndajit,  as  permitted  by  §  709  of  the  Re- 
tiN  Statutes  of  the  United  States  (U*  S. 
^JOp.  Stat.  1901,  p.  575),  hereby  special- 
*f  ifta  up  and  claims  and  pleads  in  defense 
^  tfcis  action  the  right  and  privilege  and 
•wimity  which  is  secured  to  it  by  the  Con- 
^ftatioa  of  the  United  States,  to  be  ex- 
*»pt  frotn  all  suits  and  prosecutions  and  all 
^imi  against  it  based  upon  or  arising  un- 
fa" roch  unconstitutional  and  void  act  of 
203  U.  8. 


Congress   and   regulations   adopted   or  pro* 
mulgivted  by  the  Secretary  of  Agriculture." 

A  demurrer  waa  Hied  by  the  plaint!^  to 
the  amended  answer. 

The  plaintiff  filed  an  amended  petition,  th« 
alltrmative  allegations  of  which  were  ooo- 
tro  verted. 

This  amended  petition  sets  forth: 

"The  plaintiff,  J.  U,  McKcndrce,  comes, 
and  by  leave  of  the  eourt  amends  hia  peti* 
Uon,  and  says  that  the  defendant,  lltinoia 
Central  Railroad  Company,  on  the  13th  day 
of  June,  1D03,  received  one  car  of  cattle  at 
Grand  Junction,  Tennessee,  to  be  transport- 
ed to  the  town  of  ArUnf^tmj,  Kentucky,  and 
on  the  13th  day  of  sHid  month  unloaded 
them  in  the  stock  pcna  in  said  tiAwn. 

"That  the  town  of  Arlington  is  a  small 
town,  located  on  defendant's  road  in  thia, 
Carlisle,  county,  and  defendant's  stock  pens 
are  located  atljacent  to  the  public  highway 
«.nd  eommona,  and  that  Grand  Junction, 
Tennessee,  is  located  on  defendant's  road 
and  smith  ot  the  quarantine  line  that  was 
established  on  the  14th  day  of  March,  1903, 
by  and  under  the  existing  quarantine  laws, 
and  that  said  {|uarantine  line,  beginning 
on  the  MistsiRsippi  river,  at  the  southeast 
corner  of  the  state  of  Misfionri,  at  the  west- 
ern boundary  of  Tennessee.*  [Here  followi 
a  description  of  the  quarantine  line  through 
the  body  of  the  state  of  Tennessee  as  set 
forth  in  amendment  No.  4  to  B.  A.  I.,  'Or-  [517 
der  No*  107,]  And  that  the  defendants  re- 
ceived said  cattle  south  of  said  quarantine 
line,  and  transported  them  north  and  out 
of  a  quarantine  district,  and  south  of  the 
said  quarantine  line,  and  transported  them 
north  through  the  state  of  Tennessee  into 
this  county  and  state,  and  unloaded  them 
in  the  town  of  Arlington,  and  placed  them 
in  their  st^ck  pens  adjacent  to  the  publie 
bighway  and  eommons,  where  ^lainti^s 
cows  came  in  contact  with  the  germ  of  Tex- 
as cow  fever  that  said  cattle  had  on  them 
when  put  in  the  pens  as  aforesaid;  that 
said  stock  pens  were  suffered  and  permitted 
to  remain  open  and  exposed  to  cattle  after 
the  removal  of  said  cattle,  without  disin- 
fecting, or  any  other  effort  to  protect  ex- 
posed stock,  and  plaintiff's  cows  contracted 
Texas  cow  fever  from  said  germs  produced 
from  said  cattle  while  in  said  stock  pens, 
to  the  damage  of  plaintiff. 

* 'Where  for©  he  prays  as  in  hia  original 
petition," 

The  court  sustained  the  demurrer  to  tht 
amended  answer  of  the  defendant,  and  upon 
the  issue  joined,  the  case  was  sent  to  the 
jury.  A  verdict  and  judgment  were  ren- 
dered apainst  the  railroad  company,  and  in 
favor  of  the  plaintiff  liclow. 

There  was  no  dispute  as  to  the  transpor- 
tation of  the  cattle  from  a  point  south  of 
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the  quaraatine  line  to  a  point  north  there- 
of, and  the  placing  of  them  in  pens  at  Ar- 
lington. The  couK,  over  the  defendant's  ob- 
jection, sabmitted  the  case  to  the  jury  upon 
the  questioni  of  whether  the  transported 
cattle  were  infected,  and,  if  so,  whether  the 
plaintiff's  cattle  contracted  the  disease  from 
them  while  they  were  in  the  pens  of  the  de- 
fendant company  at  Arlington. 

The  presiding  judge  of  the  Carlisle  cir- 
cuit court  filed  the  following  certificate: 

"I,  R.  J.  Bugg,  sole  presiding  judge  of  the 
circuit  court  of  Carlisle  county,  in  the  state 
of  Kentucky,  now  and  at  the  time  of  the 
trial  of  the  above  entitled  cause,  do  hereby 
certify: 

"That,  upon  the  trial  of  said  cause,  the 
defendant,  Illinois  Central  Railroad  Com- 
pany, relied  for  its  defense  upon  certain 
rights,  privileges,  and  immunities  specially 
|618] claimed  by  it  under  *the  Constitution  of  the 
United  States  of  America,  and  it  insisted 
upon  its  said  rights,  privileges,  and  immuni- 
ties throughout  the  trial  of  said  action,  and 
in  the  assertion  of  them  it  claimed  and  con- 
tended that  the  various  regulations  and  or- 
ders made  and  promulgated  by  the  Secre- 
tary of  Agriculture,  and  offered  in  evidence 
on  behalf  of  the  plaintiff  herein  over  the 
objections  of  defendant,  were  unconstitu- 
tional, null,  and  void,  as  being  in  excess  of 
the  powers  conferred,  or  which  could  be  con- 
ferred, by  act  of  Congress  upon  the  Secre- 
tary of  Agrifulture  under  the  Constitution 
of  the  I'nited  States  of  America,  and  that 
the  said  act  of  Congress,  approved  February 
2,  1903,  under  which  the  Secretary  of  Agri- 
culture assumed  to  promulgate  said  orders 
and  regulations,  was  itself  unconstitutional, 
null,  and  void,  as  being  in  conflict  with  the 
Constitution  of  the  United  States  of  Ameri- 
ca, and  in  excess  of  the  powers  conferred 
by  it  up^n  the  Congress. 

"Said  defendant,  Illinois  Central  Railroad 
Company, -further  contended  throughout  the 
trial  of  said  cause  that  no  right  of  action 
against  it  accrued  to  the  plaintiff  by  reason 
of  any  of  the  alleged  regulations  or  orders 
made  or  promulgated  by  the  Secretary  of 
Agriculture,  and  offered  in  evidence  upon 
the  trial  of  this  action,  or  by  reason  of  the 
alleged  failure  on  the  part  of  the  defendant 
to  observe  or  to  comply  with  any  of  said 
regulations  or  orders,  on  the  ground  that 
the  said  regulations  or  orders  did  not  as- 
sume or  attempt  to  give,  and  that  the  said 
act  of  Congress  did  not  assume  or  attempt 
to  give,  to  the  plaintiff  herein,  or  to  any 
other  in  like  situation,  a  remedy  by  way  of 
civil  action  against  the  defendant  herein  for 
its  alleged  breach  of  any  of  said  regulations 
or  orders  made  or  promulgated  by  the  Sec- 
retary of  Agriculture,  and  throughout  the 
trial  of  said  action  the  defendant,  ClinoiB 
BOO 


Central  Railroad  Compan  j,  specially  let  ^ 
and  claimed,  even  if  said  act  of  Conpca 
and  said  regulations  and  orders  were  nSi 
under  the  Constitution  and  laws  of  tb 
United  States,  stiH  it  had  a  ri^^t,  priTile|iy 
or  immunity  under  the  said  act  of  Coi^na 
or  the  said  regulations  or  orders,  from  my 
liability  to  the  plaintiff,  *J.  U.  McKendniJIHJ 
in  a  civil  action  for  damages  claimed  ob  » 
count  of  its  alleged  breach  of  said  rcgnk- 
tions  or  orders. 

"In  allowing  the  said  regulations  or  or 
ders  of  the  Secretary  of  Agriculture  to  ki 
given  in  evidence  before  the  jury,  and  ii 
overruling  the  motion  of  defendant  to  per 
emptorily  instruct  the  jury  to  return  s  f» 
diet  in  its  favor,  the  Carlisle  circuit  eovt 
disallowed  the  various  contentions  madev 
above  stated  on  behalf  of  the  Illinoii  On- 
tral  Railroad  Company,  and  denied  thi 
claims  made  by  it  of  the  rights,  priTil^p^ 
or  immunities  specially  claimed  by  it  ■ 
above  stated,  and  held  that  the  nikm 
claims  made  by  it  were  not  well  foanded  k 
law  under  the  Constitution  and  laws  of  tki 
United  States  of  America,  and  the  cUm 
of  the  plaintiff  herein  were  established  ui 
a  judgment  in  his  favor  rendered  solely  tj 
reason  of  defendant's  alleged  breach  of  mi 
regulations  and  orders." 

The  testimony  tended  to  show  thst  tki 
cows  of  the  plaintiff  came  in  oontsrt  will 
cattle  transported  by  the  railroad  eonpuv 
from  a  point  south  of  the  quarantine  Bm 
set  forth  in  the  amended  petition. 

On    March    13,    1003,    the    Secretary  tf 
Agriculture,  acting  under  cover  of  the  lA 
of  February  2,  1903    (32  SUt.  at  L.  711 
chap.  349,  U.  S.  Comp.  Stat  Supp.  190B.pL 
613),  entitled  "An  Act  to  Enable  the  Sia» 
tary   of    Agriculture   to    More   Effeetsi^ 
Suppress  and  Prevent  the  Spread  of  Oo» 
tagious    and    Infectious    Diseases   of  Um  J 
Stock,  and  for  Other  Purposes,**  esUbliArf   j 
a  quarantine  line  from  west  to  east  ttaot^   i 
out  the  United.  States,  from  Califomis  H   ^ 
Maryland,  and   forbidding  the  tnaspoilfr    I 
tion  of  cattle  from  points  south  of  thi  Um   ^ 
to  points  north  of  the  lane,  eioifi  Ii  Ai 
manner  in  the  said  order  specifled. 

Section   9   of    the    order    prorSdsdx   *& 
Violation  of  these  regulations  is  pvnlMli   ] 
by  a  fine  of  not  less  than  one  hiudnd  t^   | 
lars  nor  more  than  one  thonaaad  U^ 
or  by  imprisonment  not  more  thiBOMjM^ 
or  by  both  such  fine  and  imprison— t* 

By   amendment  of  March   14,  190^  ttl 
Secretary  of  Agriculture  adopted  as  a  qM^ 
antine  line  a  line  running  from 
of  the  state  of  Tennessee, 
of  which  the  cattle  said 
those  of  the  plaintiff  waro  trmnapoitll  vi 


idoptcd  aa  i4*>^ 
fromwHt*toaM 
B»  from  the  Mlk  ] 
to  haTt  InMri  \ 


IlXtHOtS  C,  B.   OO,  T,  McKENDftEE. 


I  in  1  roaimer  not  in  conlormifcy 

:  M,  Dickinson  aod  Edmund  F. 
|Biitt^4  the  muse  for  plaintiff  in 
JBlctirett  Lee  was  on  tlie  brief: 
Li  bar  is  one  of  tbat  conjpara- 
dftiB  wher^  a  decision  eitb^r 
iTily  involves  a  decision  against 
ft  F«de^ra[  right,  so  that  either 
ffeated,  would  have  the  right  to 
k^  Supreme  Court  of  the  United 
Wth  of  the  contendijog  parties 
right  upon  the  provision  of  the 
n&Tj  2, 1903,  itnd  claimed  a  rights 
3r  immunity  thereunder^  the 
liming  that  it  gave  him  a  right 
^nst  the  defendant^  the  defend- 
g  that  it  gave  him  an  immunity 
init,  and  ako  that  the  Gonstitu- 
dm  immunity  from  liability* 
I  V,  Zane,  4  Craneh,  382,  2  U 
Uel  V,  Van  Ne89,  8  Wheat.  312, 
Ml-  ©24,  627;  Palmer  v,  Huasey, 
©,  30  L.  ed,  362t  7  Sup.  Ct.  Hep. 
rmiek  v.  Market  Nat.  Bank,  165 
id,  41  L.  ^.  317,  820,  17  Sup.  Ct. 

the  immaterial  that  the  etate 
valid  the  statutes  of  the  United 
the  authority  exercised  there- 
*h  were  questioned  by  the  de- 
T  the  ground  of  appeal  is  that 
court  decided  against  a  right, 
w  immunity  claimed  under  the 
n  or  the  statutes  of  the  United 

k  V,  Wilson,  12  Wall.  687,  20  L. 
mywit  V.  Eaton  (Seott  v.  Eaton) 
SO,  21  L.  ed.  72, 

rular  form  of  worda  is  needed  to 
ederal  queation. 

,  D^  Moines,  173  U.  S.  103,  100, 
jeS,  666,  10  Sup.  Ct.  Ei'p.  379; 
&.  M.  Canal  Co.  v.  Patten  Paper 
S.  58,  67,  43  L.  ad.  364,  363,  10 
ep,  07. 

rd  shows  that  the  question  was 
involved  in  the  decision. 
-stern  Tei^.  Co,  v.  Purdy,  132  U, 
,  335,  40  L.  ed,  086,  080,  090,  10 
if.  810. 

case  the  certificatG  of  the  pre- 
e  will  be  looked  to  to  ascertain 
e  question  was  in  fact  rallied. 
\g  V.  Athens  County,  10  Pot,  281, 
ed-  066,  066;  Lawler  v.  Walker, 
[0,  153,  14  L.  ed.  364,  360;  Med- 
bio,  24  How.  413,  414,  16  L.  ed. 

ificate  of  the  presiding  judge  is 
waste  paper.  It  cannot  of  itself 
court  with  jurisdiction,  it  is  true ; 
record  discloses  the  fact  that  a 


Federal  question  wai  neceasanly  Involved, 
and  that  the  judgment  could  not  have  been 
rendered  without  deciding  that  ques^tion, 
then  the  certificate  is  admissible  to  show 
that  it  vva.^  rui.se4.  and  the  attention  of  the 
court  called  to  it  b<?fore  judgment,  and  that 
the  court  did  in  fact  pass  on  it. 

Gulf  &  S.  I.  R.  Co.  V.  Hewes,  183  U.  S. 
66,  68,  46  t,  ed.  86,  S7,  22  Bup.  a.  Bep.  26; 
Armstrong  v.  Athens  County,  supra;  Par- 
melee  V,  Lawrence,  11  Wall.  36,  39,  20  ti. 
ed.  48,  40;  Brown  v.  At  well,  02  U.  S.  327, 
330,  23  L.  ed.  §11,  513;  Gross  v.  United 
States  Mortg.  Co.  lOS  U.-  S.  477,  486,  27  L. 
ed.  795,  708,  2  Sup.  Ct.  Rep,  040^  Roby  w, 
Colehour,  116  U.  S.  153,  160,  36  L.  ed.  022, 
024,  13  Sup.  Ct,  Rep,  47;  Dibble  v.  Belling- 
ham  Bay  Land  Co.  163  U.  S,  63,  70,  41 
h,  ed.  72,  74,  16  Sup.  Ct.  Eep.  030;  Ya^o 
&  M.  Valley  R.  Co.  v.  Adams,  ISO  U.  S. 
41,  48,  45  L.  ed.  415,  418,  21  Sup.  Ct.  Rep. 
256. 

The  record  in  the  present  case  leaves  no 
doubt  upon  the  subject  that  the  state  court 
considered  the  Federal  rights  and  im- 
munities claimed  by  the  plaintiJ'  in  error  aa 
having  been  raised,  and  denied  the  claim  on 
asserted. 

F,  G.  Oxley  Stave  Co.  v.  Butler  County, 
166  U.  S.  648,  657,  660,  41  L.  ed.  1140,  1152, 
1153,  17  Sup.  Ct.  Rep.  700;  Boston  Bter 
C-o,  V.  MasaachusettB,  07  U.  8.  25,  30,  24  L. 
ed.  080,  091;  Nutt  V.  Knut,  200  U.  S.  12, 
50  L.  ed.  348.  26  Sup.  Ct.  Rep.  216, 

The  Federal  questions  were  sufiiciently 
presented. 

Povvc.41  V,  Brunswick  County,  160  U.  S, 
433,  440,  37  L.  ed.  1134,  1136,  14  Sup.  Ct, 
Rep.  166;  Jttarvin  v.  Trout,  109  U.  S.  212, 
223,  50  h.  ed.  157,  161,  26  Sup.  a.  Rep.  31; 
Green  Bay  &  M.  Canal  Co.  v.  Fatten  Paper 
Co.  172  U.  S,  68,  43  L,  ed.  364,  10  Sup.  Ct. 
Rep.  07. 

Upon  the  question  of  jurisdiction  the  case 
is  very  similar  to  Mi.«isouri,  K.  &  T.  R.  Co. 
V,  Haber,  160  U.  S.  613,  621,  42  L.  ed,  878^ 
881,  18  Sup.  C^.  Rep.  488. 

Where  a  statute  is  couched  in  terms  so 
broad  as  to  exceed  the  limits  of  the  power 
of  the  legislature  to  enact  it,  the  court 
will  not,  by  construction,  limit  the  statute 
to  the  scope  which  might  constitutionally 
be  given  it  by  the  legislature,  but  will  hold 
the  statute  unconstitutional. 

United  States  v.  Reese,  02  U.  S.  214, 
221,  23  L.  ed.  563,  565;  Trade  ^Mark  CaseA, 
100  U.  S.  82,  08,  00,  26  K  ed,  550,  553,  554; 
Allen  V.  Louisiana,  103  U.  S.  80,  85,  26  JL 
ed.  318,  310;  United  States  v.  Harris,  106 
U.  S.  620,  641,  642,  27  L,  ed.  200,  204,  295^ 
1  Sup.  Ct.  Rep.  601 ;  Poindexter  v.  Green- 
how,  114  U.  S.  270,  305,  20  L.  ed.  185,  107, 
5  Sup.  Ct,  Rep.  003,  962;  Spraigue  v. 
Thompson,  118  U.  S.  90,  04,  30  L,  ed.  115, 
116,  6  Sup.  Ct.  Rep.  98S;  Baldwin  v.  Franks. 
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120  U.  S.  678,  685,  689,  30  L.  ed.  766.  768, 
769.  7  Sup.  Ct.  Rep.  656.  763;  Connolly  v. 
Union  Sewer  Pipe  Co.  IW  U.  S.  540,  565, 
46  L.  ed.  679.  692,  22  Sup.  a.  Rep.  431; 
James  v.  Bowman.  190  U.  S.  127,  140,  47 
L.  ed.  979,  983,  23  Sup.  a.  Rep.  678;  United 
States  V.  Ju  Toy,  198  U.  S.  253,  262,  49  L. 
ed.  1040,  1043,  25  Sup.  a.  Rep.  644. 

Even  an  act  of  Congress  covering  legiti- 
mate as  well  as  illegitimate  fields  of  legis- 
lation in  a  single  provision  cannot  be  ren- 
dered efifective  by  holding  it  invalid  as  to 
the  field  wherein  Congress  had  no  power  to 
legislate. 

•  United  States  v.  Reese,  Trade-Mark  Cases, 
Spraigue  v.  Thompson,  Baldwin  v.  Franks, 
and  ConoUy  ▼.  Union  Sewer  Pipe  Co.  su- 
pra. 

Attorney  General  Moody,  Solicitor  Gen- 
eral Ho3rt,  and  Assistant  Attorney  General 
McReynolds  submitted  the  cause  for  the 
United  States  in  support  of  suggestion  of 
lack  of  jurisdiction: 

To  give  this  court  jurisdiction  the  Fed- 
eral question  must  have  been  distinctly 
raised  and  passed  upon  by  the  atate  court. 
It  cannot  originate  in  the  certificate,  assign- 
ments of  error,  or  brief. 

Allen  V.  Arguimbau,  198  U.  8.  149,  49 
L.  ed.  990,  25  Sup.  Ct.  Rep.  622;  F.  G.  Oxley 
Stave  Co.  v.  Butler  Cbunty,  166  U.  S.  648, 
41  L.  ed.  1149,  17  Sup.  Ct.  Rep.  709;  Say- 
ward  v.  Denny,  158  U.  S.  180,  39  L.  ed.  941, 
15  Sup.  Ct.  Rep.  777;  Powell  v.  Brunswick 
County,  150  U.  S.  433,  37  L.  ed.  1134,  14 
Sup.  Ct.  Rep.  166;  Manning  ▼.  French,  133 
U.  S.  186,  33  L.  ed.  582,  10  Sup.  a.  Rep. 
258;  Felix  v.  Schamweber,  125  U.  S.  64, 
31  L.  ed.  687,  8  Sup.  Ct.  Rep.  759;  Missis- 
sippi &  M.  R.  Co.  V.  Rock,  4  Wall.  177,  18 
L.  ed.  381;  Maxwell  v.  Newbold,  18  How. 
511,  15  L.  ed.  506. 

Where  the  state  court  sustains  the  valid- 
ity of  an  act  or  authority  called  in  question, 
its  judgment  cannot  be  reviewed  by  this 
eourt. 

McNuIta  v.  Lochridge,  141  U.  S.  327,  35 
L.  ed.  796,  12  Sup.  Ct.  Rep.  11;  Jersey  City 
ft  B.  R.  Co.  V.  Morgan,  160  U.  S.  288,  40  L. 
ed.  430,  16  Sup.  Ct.  Rep.  276;  Baker  v. 
Baldwin,  187  U.  S.  61,  47  L.  ed.  75,  23  Sup. 
Ct.  Rep.  19;  Missouri  ez  rel.  Carey  v.  An- 
driano,  138  U.  S.  496,  499,  500,  34  L.  ed. 
1012,  1013,  1014,  11  Sup.  a.  Rep.  385. 

When  review  of  the  judgment  of  a  atate 
court  is  sought,  the  right,  privilege,  or  im- 
munity claimed  under  the  Constitution  muat 
have  been  indicated  specifically  by  appro- 
priate language,  or  by  necessary  intend- 
ment, niuking  it  clear  that  a  certain  definite 
provision  was  relied  on. 

Maxwell  V.  Newlwld.  18  How.  511,  516, 
«17,  15  L.  ed.  506.  508,  509:  Savward  v. 
Denny,  158  U.  S.  180,  184,  37  K  ed.  941, 
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942,  15  Sup.  a.  Rep.  777;  Qarke  v.  Ifc. 
Dade,  165  U.  S.  168,  172,  41  L.  ed.  673. 174, 
17  Sup.  a.  Rep.  284;  Marvin  v.  Trout.  1» 
U.  8.  212-224,  50  L.  ed.  157-161,  26  8m 
a.  Rep.  31. 

Under  the  decisions  of  this  oonrt,  the  al- 
leged Federal  question  referred  to  in  ttt 
certificate  was  not  raised  in  the  eonrt  briar 
at  the  proper  time  and  in  the  proper  m^ 
Spies  V.  Illinois  (Ex  parte  Spies)  ISIL 
S.  181,  31  L.  ed.  80,  8  Sup.  a.  Bep.  II; 
Lawler  v.  Walker,  14  How.  152,  14  L  iL 
365;  Brooks  v.  Missouri,  124  U.  &  3M,S 
L.  ed.  454,  8  Sup.  a.  Rep.  443;  LtefKX 
Texas,  139  U.  S.  467,  35  L.  ed.  226.  U  S^ 
a.  Rep.  579;  Powell  t.  Brunswick  ONBrt|^ 
150  U.  S.  439,  37  L.  ed.  1136,  14  Sipi  a 
Rep.  166;  Dibble  ▼.  Bellinghmm  Bay  Lnl 
Co.  163  U.  S.  69,  70,  41  L.  ed.  74;  16  Sll^a 
Rep.  939;  Yazoo  &  M.  Valley  R.  Ok  * 
Adams,  180  U.  S.  41,  45  Lu  ed.  415,  21  9m, 
a.  Rep.  256.  • 

Where  a  Federal  question  ia  raised  h  th 
state  court,  the  party  who  brings  the  cM 
to  this  court  cannot  raiae  here  aaotbsr  M> 
eral  question  which  was  not  raiaed  bekw. 

Chapin  V.  Fye,  179  U.  S.  127,  45  L  li 
119,  21  Sup.  a.  Rep.  71. 

Defendant's  alleged  right,  under  ths  Ml 
of  February  2,  1903,  to  be  exempt  fm  • 
civil  action  by  an  individnal  te  WfM 
damages  occasioned  him  by  a  vMatioirf 
the  regulations  of  the  Secretary  of  A|ri- 
culture  made  in  pursuaooe  thereof,  is  tk» 
fore  clearly  frivolous  and  fletitious,  ui 
made  solely  for  the  purpose  of  obUiai||i 
review  by  this  court  of  the  eoBititattal 
questions  involved. 

Hamblin  v.  Western  Land  Q».  147  IL  & 
531,  533,  37  h.  ed.  267,  270,  IS  8n^  a  li^ 
353. 

No  brief  was  filed  for  defendant  fa  «lift 


Mr.  Justice  Day  delivered  the 
the  court: 

The  government  objecta  to  the  jw.^ 
tioD  of  this  court  to  entertain  the  writ  ff 
error  upon  the  ground  that  no  Feden]  fM» 
ticm  ia  raised  within  the  intent  and  mM^f 
of  §  709  of  the  Reviaed  SUtntea  (0.  t 
Comp.  SUt.  1901,  p.  076).  Bat  vt  snrf 
opinion  that  au^  queatioaa  were  lalniai 
that  we  are  required  upon  this  leeorilti 
review  the  judgment  of  tho  itata  eovi 

An  inspectioD  of  the  reeovd  ihowi  tlii 
the  case  as  made  by  tho  plaintiff  Mi* 
upon  the  amended  petition  waa  to  mm^ 
damages  for  the  Infection  of  Ua  cattb  Ir 
cause  of  coming  In  eontact  with  eattk  tmi^ 
ported  by  the  railroad  conpaay  ftm  K 
point  south  to  a  point  north  of  the  qMi 
tine  line  establiahed  1^  the  SeMcUgy 
Agriculture,  in  a  manner  Tiotatire  of  n^ 
Utiona  for  the  tranaportatloa  and  hMfi^ 


s  extent  and  character  of  the  Fed- 
ts  and  immunities  claimed  by  the 
t  and  clearly  states  that  the  defend- 
;ed  the  unconstitutionality  of  the 
ina  order,  that  the  order  was  in 
the  power  given  the  Secretary,  and 
statute  gave  no  remedy  in  dam- 

urt  left  the  case  to  the  jury  under 
►ns  to  find  a  verdict  for  the  plain - 
had  been  shown  that  the  plaintiffs 
jpe  infected  by  coming  in  contact 
>8e  transported  by  the  railroad 
It  therefore  necessarily  decided 
act  was  constitutional  and  gave  a 
recover  damages  for  breach  of  the 
mts  of  the  Secretary  made  in  pur- 
lereof,  and  that  the  Secretary's  or- 
lot  in  excess  of  the  statutory  power 
he  amended  complaint,  as  we  have 
lied  upon  the  liability  in  this  form. 
srse  of  the  amended  complaint  made 
.  The  certificate  did  not  originate 
a1  question.  It  is  elementary  that 
Scate  of  a  court  of  last  resort  of  a 
y  not  import  a  Federal  question 
•ord,  where  otherwise  such  question 
arise ;  it  is  equally  elementary  that 
rtificate  may  serve  to  elucidate  the 
fttlon  whether  a  Federal   question 

Bector  t.  CSty  Deposit  Bank  Ck). 

40&-412,  60  L.  ed.  627-529,  26  Sup. 
289,  290;  Marvin  v.  Trout,  199  U. 
23,  60  L.  ed.  167,  161,  26  Sup.  Ct. 

IM  comes  within  the  principle  de- 

Nutt  ▼.  Knut,  200  U.  S.  12,  60  L. 

S6  Sap.  Gt  Rep.  216,  in  which  the 

i: 

ty  who  insists  that  a  judgment  can- 


362,  42  L.  ed.  198,  17  Sup.  a.  Rep.  831." 

To  the  same  effect  is  Rector  y.  City  De- 
posit  Bank   Co.,  supra. 

Upon  this  record,  read  in  the  light  of  the 
certificate,  we  think  the  defendant  raised 
Federal  questions  as  to  the  constitutionality 
of  the  law,  and,  if  constitutional,  whether 
the  Secretary's  order  was  within  the  power 
therein  conferred,  and  the  right  to  a  per- 
sonal action  for  damages,  in  such  manner  at 
to  give  this  court  jurisdiction  of  them  under 
§  709,     Rev.  Statutes. 

The  railroad  company,  by  the  proceed- 
ings and  judgment  in  this  case,  was  denied 
the  alleged  Federal  rights  and  immunities 
specially  set  up  in  the  proceedings,  in  the 
enforcement  of  a  statute  and  departmental 
orders  averred  to  be  beyond  the  constitu- 
tional poller  of  Congress  and  the  authority 
of  the  Secretary  of  Agriculture,  and  in  the 
rendition  of  a  judgment  for  damages  in  an 
action  under  the  statute  and  order,  in  op- 
position to  the  insistence  of  the  defendant 
that,  even  if  constitutional,  the  statute  did 
not  confer  such  power  or  authorize  a  judg- 
ment for  damages. 

The  constitutional  objections  urged  to  the 
validity  of  the  statute  of  February  2,  1903, 
and  the  Secretary's  order.  No.  107,  purport- 
ing to  be  made  under  authority  of  the  stat- 
ute, raise  questions  of  far-reaching  impor- 
tance as  to  the  power  of  Congress  to  author- 
ize the  head  of  an  executive  department  of 
the  government  to  make  orders  of  this 
character,  alleged  to  be  an  attempted  dele- 
gati6n  of  the  legislative  power  solely  vested 
by  the  Constitution  in  Congress.  These 
questions,  it  is  suggested  by  the  counsel  for 
the  government,  have  become  ^academic  by[5S7] 
reason  of  the  passage  of  the  later  act  of 
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was  constitutional,  and  rightfully  conferred . 
the  power  upon  the  Secretary  of  Agricul- 
ture to  make  orders  and  regulations  con- 
cerning interstate  commerce,  there  was 
no  power  conferred  upon  the  Secretary  to 
make  regulations  concerning  intrastate 
commerce,  over  which  Congress  has  no  con- 
trol, and  concerninj^  which  we  do  not  think 
this  act,  if  it  could  be  otherwise  sustained, 
intended  to  confer  power  upop  him.  Assum- 
ing, then,  for  this  purpose,  that  the  Secre- 
tary was  legally  authorized  to  make  orders 
and  regulations  concerning  interstate  com- 
merce, we  find  that  on  ^Tarch  13,  1903,  he. 
adopted,  in  the  order  No.  107,  the  following 
regulation : 

"2.  Whenever  any  state  or  territory  lo- 
cated above  or  below  said  quarantine  line, 
as  above  designated,  shall  duly  establish  a 
difTorcnt  quarantine  line,  and  obtain  the 
necessary  legislation  to  enforce  said  last- 
mentioned  line  strictly  and  completely  with- 
in the  boundaries  of  said  state  or  territory, 
and  said  last  above-mentioned  line  and  the 
measures  taken  to  enforce  it  are  satisfac- 
tory to  the  Secretary  of  Agriculture,  he  may, 
by  a  special  order,  temporarily  adopt  said 
state  or  territory  line. 

"Said  adoption  will  apply  only  to  that 
portion  of  said  line  specified,  and  may  cease 
at  any  time  the  Secretary  may  deem  it  best 
for  the  interests  involved,  and  in  no  instance 
shall  paid  modification  exist  longer  than  the 
pi-riod  3])pcified  in  said  special  order;  and, 
at  the  expiration  of  such  time,  said  quaran- 
tine line  shall  revert,  without  further  or- 
der, to  the  line  first  above  described. 
{828]  •"Whenever  any  state  or  territory  shall 
establish  a  quarantine  line,  for  above  pur- 
poses, differently  located  from  the  above- 
described  line,  and  shall  obtain  by  legisla- 
tion the  necessary  laws  to  enforce  the  same 
completely  and  strictly,  and  shall  desire 
m  modification  of  the  Federal  quarantine  line 
to  agree  with  such  state  or  territory  line, 
the  proper  authorities  of  such  state  or  terri- 
tory shall  forward  to  the  Secretary  of  Agri- 
culture a  true  map  or  description  of  such 
line  and  a  copy  of  the  laws  for  enforcement 
of  the  same,  duly  authenticated  and  cer- 
tiS^d." 

And  afterward,  on  March  14,  1903,  the 
Secretary  adopted  the  quarantine  line  agreed 
to  be  established  by  the  state  of  Tennessee, 
and  said  to  run  about  the  middle  of  the 
state,  and  from  the  south  of  which  the  cat- 
tle in  this  case  were  transported,  and  pro- 
Tided: 

"And  whereas  said  quarantine  line,  as 
Above  set  forth,  is  satisfactory  to  this  De- 
part ment,  and  legislation  has  been  enacted 
by  the  state  of  Tennessee  to  enforce  said 
qaarantine  line,  therefore  the  above  line  is 
Adopted  fc»r  the  state  of  Tennessee  by  this 
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Department  for  the  period  beginnii 
the  date  of  this  order  and  ending  D 
31,  1903,  in  lieu  of  the  quarantine 
scribed  in  the  order  of  March  13,  1 
said  area  unless  otherwise  ordered. 

The  terms  of  order  107  apply  to 
tie  transported  from  the  south  of  f 
to  parts  of  the  United  States  north 
It  would,  therefore,  include  cattle 
ported  within  the  state  of  Tennessi 
the  south  of  the  line  as  well  as  tho 
outside  that  state;  there  is  no  e] 
in  the  order,  and  in  terms  it  inch 
cattle  transported  from  the  south 
line,  whether  within  or  without  tl 
of  Tennessee.  It  is  urged  by  the 
mcnt  that  it  was  not  the  intention 
Secretary  to  make  provision  for  inl 
commerce,  as  the  recital  of  the  orde 
an  intention  to  adopt  the  state  liiv 
the  state  by  its  legislature  has  pas 
necessary  laws  to  enforce  the  san 
pletely  and  strictly.  But  the  order  i 
applies  alike  to  interstate  *and  inl 
commerce.  A  party  prosecuted  for  v 
this  order  would  be  within  its  t4 
the  cattle  were  brought  from  tl^  s 
the  line  to  a  point  north  of  the  line 
the  state  of  Tennessee.  It  is  true  t 
retary  recites  that  legislation  hi 
passed  by  the  state  of  Tennessee  to 
the  quarantine  line,  but  he  do 
limit  the  order  to  interstate  co 
coming  from  the  south  of  the  line, 
we  have  said,  the  order  in  terms  cc 
We  do  not  say  that  the  state  lim 
not  be  adopted  in  a  proper  case,  in 
ercise  of  Federal  authority,  if  limite 
effect  to  interstate  commerce  comir 
below  the  line,  but  that  is  not  the 
order,  and  we  must  deal  with  it  as 
it.  Nor  have  we  the  power  to  so  li 
Secretary's  order  as  to  make  it  apf 
to  interstate  commerce,  which  it  i 
is  all  that  is  here  involved.  For  auf 
appears  upon  the  face  of  the  on! 
Secretary  intended  it  to  apply  to  i 
merce,  and  whether  he  would  haf 
such  an  order,  if  strictly  limited  t 
state  commerce,  we  have  no  means  o 
ing.  The  order  is  in  terms  tingle 
divisible.  In  United  States  v.  Ree* 
S.  214,  221,  23  L.  ed.  563,  569,  upon  t 
ject,  this  court  said: 

"We  are,  therefore,  directly  calk 
to  decide  whether  a  penal  statute, 
by  Congress,  with  its  limited  powen 
is  in  general  language  broad  enough 
wrongful  acts  without  as  well  as  wit 
constitutional  jurisdiction,  can  be  Un 
judicial  construction  so  as  to  make 
ate  only  on  that  which  Congress  ma 
fully  prohibit  and  punish.  For  this 
we  must  take  these  sections  of  the 


wmrs  Caxouma^ 


ff  ane.  Wp  Are  not  able  to  reject  a  part 
\  JB  THicoiistitutiOTial  and  retain  the  re* 
Itr.  because  it  Is  mot  possible  to  eepa- 
%ikt  whith  is  imconstitutianat,  If  tlj^re 
jy  inch,  from  that  which  is  not.  The 
ptA  effect  IB  not  to  be  attained  b^ 
bf  out  oT  disregard ing  words  that  are 
»  •ertion,  but  by  inaerting  those  that 
lot  DOW  there.  Each  of  the  seotiotiB 
ftafid  as  a.  whole,  or  fall  altogether. 
Ktaiia^  IS  plain «  There  is  no  rnom  for 
metloQ,  *im1esa  It  be  an  te  the  ed'eet  of 
JbnslitntioT*.  The  quest ioni  then^  to 
lerralned,  is  whpth(^r  we  can  introduce 
I  of  limitation  into  a  p«?niU  statute  of 
I  i»iake  it  speeifie,  when*  as  expressed^ 
^eral  onlj." 
i  the  court  declined  to  make  Bueh  limi- 

L 

i  in  Trade- :iTar]c  Case?,  100  U.  S.  82, 
fLk.  ed.  550^  55S,  the  <?ourt  saidt 
Wm  ■hoitld..  iTt  the  cnse  before  us,  un- 
U  tti  make»  by  judiHal  eon  struct  ion  ^  a 
irhieh  Congress  did  not  makej  it  Is 
iprohftble  we  should  do  what,  if  the 
r  were  now  before  that  body;  it  would 
iHIUng  to  doi  namely,  make  a  trade - 
law  which  ii  only  partial  in  its  opera- 
Ind  which  would  rompliea^te  the  rights 

parties  would  hoM,  in  some  instances, 

the  act  of  Congress,  and  in  others  un- 
bte  law.  Cooley^  Const,  Lim.  178, 
%m,  V,  Hitt'hingfl,  5  Gray,  482." 
Imtm  United  States  v.  Ju  Toy,  198  U, 
I,  20S,  S63>  49  L.  ed,  1040,  1043,  1044, 
p.  Ct,  Rep.  644. 

think  these  principleo  apply  to  the 
i  bar,  and  that  this  order  of  the  See- 
',  nndertaking  to  make  a  Btringent 
iion  with  highly  penal  eon  sequences, 
fie    in    character,    and   includes   com* 

wholly  within  the  state,  thereby  ex- 
g  any  authority  which  Congress  in- 
l  to  confer  upon  him  by  the  act  in 
on,  if  the  same  is  a  valid  enaetment. 
herefore,   find  it  unnecessary  to   pass 

the  other  questions  which  were 
ht  to  be  involved  in   the  case  at  bar. 

jndgiuent  of  the  state  court  will  be 
ed  and  the  cause  remanded  to  it  for 
T  proceedings  not  inconsistent  with 
pinion. 


Juftice  MtKeBDA  concurs  Lq  the  re- 


JfOIS  CENTRAL  RAILROAD   OOM- 
PANl^^,  Plfl.  in  Err., 

T,  C.  EDWAKDS,     . 

fSee  S.  C.  Reporter's  ed.  531.  ^ 

caseis  governed  by  the  decision  in 
V.  McEendreCj  an^te,  2M. 


Submitted  December  14,  1905,  Restored  to 
docket  for  oral  argument  December  IS, 
1905.     Decided  December  17,  IDOfl. 

IN  ERROR  to  the  Circuit  Court  of  Carliale' 
County  in  the  State  of  Kentucky  to  re- 
view a  judf^ment  in  favor  of  plain tifl"  in  an 
action  to  recover  damages  from  a  railway 
company  for  the  infection  of  cattle  because 
»f  a  Violation  of  quarantine  regulations  pro- 
mulgated by  the  Secretary  of  Agriculture, 
Reversed  and  remanded  for  further  proceed* 
inga. 

Messrs.  J.  M.  Dickiiiaoii  and  Ermund  F. 
Trabue  submitted  the  cause  for  plaintiff 
in  error. 

For  their  contention b  see  their  brief  as  re- 
ported  in  Illinois  C.  R.  Co.  v.  McKendree, 
ante:,  298. 

No  brief  was  filed  for  defendant  in  error. 

Per  Mr.  Justice  Day: 

This  case  involves  the  aamc  questions, 
upon  similar  facts  ae  No.  13,  just  decidod. 
Counsel  filed  a  written  stipulation  that  it 
flhall  be  controlled  and  determined  by  the 
ruling  made  in  tliat  case.  The  judgment  is 
reversed,  and  cause  remanded  to  the  state 
court  for  further  proceedings  not  inconsist- 
ent with  thia  opinion. 

Mr.  Justice  McKenna  concurs  in  the  re- 
sult 


}  C.  R,  Lo. 


r.  8. 


[No.  12.] 
U.  S.,  Book  61. 


ERNEST  GATEWOOD,  PTff.  in  Eir^ 

V, 

STATE  OF  NORTH  CAROLINA- 

(See  S,  C.  Reporter's  ed.  531^543.) 

Constitutional  law — equal  protection  of  the 
laws — discri  min  a  t  io  n. 

L  The  exception  in  favor  of  those  en- 
gaged in  the  business  of  manufacturing  or 


NoTE^^As  to  the  validity  of  class  legisla- 
tion^— see  notes  to  State  v.  Goodvi'ijl,  6  L.R* 
A.  621,  and  State  v.  I^omis,  21  L.R.A.  789, 

As  to  constitutional  equality  of  privileges, 
immunities,  and  protection — *ee  note  to  Lou- 
isville Safety  Vault  <k  T,  Co,  v,  Louisville 
&  N.  R.  Co.  14  L^.A.  579. 

As  to  dealings  in  futures— see  notes  to 
Preston  v.  Cincinnati,  C.  k  H.  Valley  R<  Co, 
1  L.R.A.  140;  Harvey  v.  Merrill,  5  L.R.A. 
201,  and  Irwin  v.  Williar,  28  L  ei  U.  S, 
225. 

As  to  what  questions  the  Federal  Supreme 
Court  will  consider  in  reviewing  the  iudg- 
ments  of  state  courts— rsee  note  to  Missouri 
ex  reh  Hill  v.  Dockery,  63  L.RA,  57  L 

On  review  of  questions  of  fact  on  writ  of 
error  to  state  court— see  note  to  Smiley  y, 
Kansas,  49  L.  ed.  U.  S.  546. 

On  statutes  part  valid  and  part  invalid-^ 
see  notes  to  Titusville  Iron  Works  v.  Key- 
Htone  Oil  Co.  1  L.R.A.  363,  and  Fayette 
County  v.  People's  &  D.  Bank,  10  LJLA.  196. 
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wholesale  merchandising,  made  by  §  7  of 
N.  C.  Laws  1905,  chap.  538,  enacted  to  pre- 
vent dealing  in  futures,  does  not  make  that 
act  void,  as  repugnant  to  the  equal  protec- 
tion of  the  law  clause  of  the  14th  Amend- 
ment to  the  Federal  Constitution,  where 
such  section  is  interpreted  by  the  highest 
state  court  simply  as  a  declaration  that  the 
courts  shall  not  so  construe  the  act  as  to 
prevent  persons  thus  engaged  from  buying 
and  selling,  for  future  delivery,  the  neces- 
sary commodities  required  in  their  ordinary 
business,  and  not  as  relieving  them  from 
the  operation  of  the  provisions  of  the  1st 
section  of  that  act  prohibiting  the  carry- 
ing on  of  a  ''bucket  shop"  business,  or  from 
the  prohibitions  of  N.  C.  Laws  1889,  chap. 
221,  concerning  the  making  of  gambling  con- 
tracts for  future  delivery. 
Error  to  state  court — questions  reviewable — 
statutory  construction. 

2.  The  construction  given  by  the  high- 
est state  court  to  a  statute  of  that  state  is 
conclusive  on  the  Supreme  Court  of  the 
United  States  in  determining,  on  writ  of 
error  to  the  state  court,  whether  such  stat- 
ute is  repugnant  fo  the  Federal  Constitu- 
tion. 

Error  to  state  court — questions  reviewable. 

3.  Any  unconstitutional  discrimination 
in  N.  C.  Laws  1905,  chap.  538,  enacted  to 
prevent  dealing  in  futures,  which  may  be 
produced  by  provisions  raising  a  prima  fa- 
cie presumption  of  guilt  from  the  proof  of 
certain  acts  when  done  by  persons  generally, 
and  not  when  done  by  those  engaged  in 
manufacturing  or  wholesale  merchandising, 
cannot  be  considered  on  writ  of  error  from 
the  Supreme  Court  of  the  United  States  to 
review  a  conviction  under  that  act,  where, 
from  the  state  of  the  record,  it  cannot  be 
affirmed  that  the  finding  of  the  jury  as  to 
the  keeping  of  a  place  for  gambling  in  fu- 
tures was  not  based  upon  independent  evi- 
dence, wholly  irrespective  of  any  presump- 
tion authorized  by  that  act. 

Statutes — validity — invalid  in  part. 

4.  The  validity  of  so  mucti  of  N.  C. 
Laws  1905,  chap.  538,  enacted  to  prevent 
dealini:  in  futures,  as  makes  indictable  the 
carrving  on  of  a  "bucket  shop'*  business,  is 
not  directed  by  any  repugnancy  to  the  due 
prrcjss  of  law  or  equal  protection  of  the 
]:nvs  clauses  of  the  14th  Amendment  to  the 
Federal  Constitution  of  the  provisions  of 
that  act  which  raise  a  prima  facie  presump- 
tion" of  guilt  from  the  proof  of  certain  acts 
when  done  by  persons  generally,  and  not 
when  done  by  those  engaged  in  manufactur- 
ing or  wholesale  merchandising. 

Error  to  state  court — questions  reviewable. 

5.  The  power  of  the  state,  consistently 
with  the  due  process  of  law  clause  of  the 
Ilth  amendment  to  the  Federal  Constitu- 
tion, to  enact  the  provisions  of  N.  C.  Laws 
190.").  chap.  538,  enacted  to  prevent  dealing 
in  futures,  which  raise  a  presumption  of 
guilt  on  pro(.>f  of  the  doing  of  certain  acts 
Bpecified  in  that  statute,  cannot  be  con- 
sidered by  the  Supreme  Court  of  the  United 
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States  on  writ  of  error  is  review  a  t» 
viction  under  that  aet,  where,  from  tki 
state  of  the  record,  it  cannot  be  iffliarf 
that  the  finding  of  the  jury  as  to  the  km^ 
ing  of  a  place  for  gamblins^  in  fatnm  vii 
not  based  upon  independent  evidence,  wlnll|r 
irrespective  of  any  presumption  authomi 
by  the  statute. 

[No.  106.] 

Argued  November  16,  1906.    Decided  Iktat 
ber  24,  1906. 

IN  ERROR  to  the  Supreme  Court  of  tti 
State  of  North  Carolina  to  review  a  eoi* 


viction    in  the    Superior    Court  of 
County,    in   that   state,   of  carrjring  at  i 
''bucket  shop"  business.    Affirmed. 

See  same  case  below,  138  N.  C  711^  A 
S.  E.  53. 

The  facts  are  stated  in  the  opinion. 

Mr.  Robert  W.  Winston  argued  the  eut% 
and,  with  Mr.  Victor  S.  Bryant,  ilkd  I 
brief  for  plaintiff  in  error. 

The  case  at  bar  is  governed  by  OomMHf 
V.  Union  Sewer  Pipe  Co.  181  U.  S.  540; « 
L.  ed.  679,  22  Sup.  a.  Rep.  431. 

This  case  has  been  uniformly  foUovcdIf 
courts  since  its  rendition. 

Union  County  Nat.  Bank  v.  Oian  U» 
ber  Co.  127  Fed.  211;  Brown  v.  Jieotf 
Pharmacy  Co.  115  Ga.  453,  57  L.RJL  M7,ll 
Am.  St.  Rep.  126,  41  S.  B.  553;  Stitt  t. 
Mitchell,  97  Me.  66,  94  Am.  8t  Rep.  481,0 
Atl.  887;  Matthews  v.  People,  202  DL  Ml 
63  L.R.A.  73,  95  Am.  St  Rep.  241,  67  N.  & 
28;  Standard  Oil  Co.  v  Spartanburg,  68  &  C 
37,  44  S.  E.  377;  KellyviUe  Coal  Co.  v.Bv 
rier,  207  111.  624,  99  Am.  St.  Rep.  240l  • 
N.  E.  927;  Greenwich  Ins.  Ca  v.  CuwD, 
125  Fed.  129;  Ballard  v.  Missisuppi  Oll^ 
ton  Oil  Co.  81  Miss.  507,  62  LiU.  4«, 
95  Am.  St.  Rep.  476,  34  So.  533;  Be  M 
171  N.  Y.  48,  57  L.R.A.  540,  89  Am.  8t  Bi^ 
791,  63  N.  E.  789;  People  v.  Orange  Oooitf 
Road  Constr.  Co.  175  N.  Y.  84,  65  LU 
33,  67  N.  E.  129;  State  v.  Shippers  CompiflM 
&  Warehouse  Co.  95  Tex.  603,  69  S.  W.  fll 
State  v.  Laredo  Ice  Co.  96  Tex.  461,  78  t 
W.  951;  National  Cotton  Oil  Co.  v.  TeA 
197  U.  S.  115,  49  L.  ed.  689,  25  Sup.  a  Bi^ 
379. 

The  act  of  1905  i«  unusual  in  Iti  aitiMi 
presumptions  and  in  the  manner  in  vlM 
it  is  engrafted  upon  the  aet  of  1889,  tf^ 
it  is  not  in  harmony  with  the  letter  tf 
spirit  of  the  Constitution.  The  fbllovlif 
cases  are  illustrative  of  the  point  at  isNK 

Munn  V.  Illinois,  94  U.  S.  113,  24  U  ii 
77;  Lawton  v.  Steele,  152  U.  S.  133,88  L 
ed.  385,  14  Sup.  Ct.  Rep.  499;  OdIoi  «> 
Lisk.  153  N.  Y.  188,  60  Am.  SL  Repi  lA 
47  N.  E.  302. 

Presumptions  of  guflt  attempted  to  li 
raised  by  acta  of  kfialatum  are  void. 
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^pk  ▼.  Lyon,  27  Hun,  180;  State  v. 
wick,  13  R,  I.  21 S,  43  Am.  Rep.  2fi; 
|UU  r.  Beach    (Ind.)   43  N.   E.  051;    Cum 

ti|k£i  V.   Mbsourt,  4  Wall.   32S,    IS   L.  ed. 
iTWjiteh&mer  Y.  PeopJe,  13  N.  Y.  44n; 
I  Mftleo  C-ounty  v.  Southern  P.  R,  Co.  9 
WT.  238.  13  Fed.  722, 

I  Mr.  Walter  Oarlc,  Jr.  (by  specm!  leave), 
jiped  the  cause,  atid,  with  Mr,  Robert  D. 
ltlBy»r,  filed  a  bri€'f  for  d*^fi*iififlnt  in  error: 
K.  C.  Laws  1905.  chap.  63S*  ft  7,  does  not 
Mfliet  with  the  14th  Araeiidment  of  the 
llitfd  States  Constitution^  guaranteeing 
|BiJ  protection  of  the  laws, 
*ftirker  v.  Otia,  130  Cal.  322,  02  Am.  St. 
m.  5fi,  82  Pac.  571,  927;  Fortenbury  v, 
&«,  47  Ark,  188,  1  S,  W.  63. 
!  tJiider  the  construction  put  upon  this  act 

Ltbe  supreme   court   of   North   Carolina, 
«  is  no  Federal   queation  presented,  as 

I  iltii  eonstruction  the  act  w  clearly  con- 
^ntianaL 

;6ttt#  T.  HcGinnlB,  13B  N.  C.  724,  51  5.  @. 

II  State  T.  ClaTton.  138  N.  C.  732,  50  S. 

I'WIkii  the  construction  of  an   act   is  in 

nk.  iiid  the  highest  state  court  construes 

^  la  thAt  it  IS  constitutional,  and  no  Fed- 

llii  question  is  raided,  the  Supreme  Court 

I  Ibe  United  States  has  no  jurisdiction. 

Mt  ¥.  Wendal,  9  C>anch,  87,  S  L.  ed. 

It  Sliaendorf  v.  Tavlor,  10  Wheat.  152, 

t.ed.  ^9;  Gr^en  v'  Neal,  6  Pet.  291.  8 

^  d  402;  Davie  v.  Brigp,  07   U.  S.  538, 

|IL  ed,  1089;  LouJsviUe,  N.  O.  &  T,  R,  Co. 

t.  llkaissippi,  133  U.  S.  587,  33  L.  ed.  784, 

I  btem.  Com.   Rep,  fiOl,   10  Sup.  Ot.   Rep. 

m;  W.  W.  Cargill  Co.  v.  Minnesota,  180  U. 

8.4^S6,45  L,  ed.  625.  21  Sup.  Qt.  Rep.  423. 

Mi.  Jostlce  White  delivered  the  opinion 
if  the  vonrt: 

FOTth  Caroliua  in  1880  enacted  "An  Act 
^  Bitppress  and  Prevent  Certain  Kinds  of 
^fcjott*  Contracts.''  Laws  N.  C*  1889,  chap, 
^.  This  law  was  thus  summarized  by  the 
Wjffeme  court  of  that  state  in  State  v,  Mc- 
Ghais,  138  N.  C.  724,  61  S.  E.  50: 

*8#ction  1  made  void  all  contracts  for  the 
m1(  of  articles  therein  named  for  future  de- 
B?ffT,  wberein  (notwithstanding  any  terms 
^}  it  is  not  intended  that  the  articles 
•^Twd  to  be  so^ld  and  delivered  shall  be  ac- 
httljj  delivered,  but  only  the  difference  be- 
iT^fen  the  contract  price  and  the  market 
^1^«  It  the  time  stipulated  shall  be  paid. 
Sefitiatt  2  enacted  that  when  the  defense 
raided  by  that  act  ia  set  up  in  a  verified 
^^ti  the  burden  shall  be  upon  the  plain- 
^^ff  U  prove  a  lawful  contrjiet.  but  the 
^ViT  ihaU  not  be  used  ag^iinst  the  defend- 
^^E  on  an  indictment  for  the  transaction, 
iwtjoa  3  made  the  parties  to  such  contract  ^ 
H  igtQts  co^Dcemed  therein,  Indictable,  and 
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I  4  made  persont,  while  in  this  state,  con- 
sign ting  to  become  parties  to  such  contract, 
made  in  another  state,  and  all  agents  in 
this  state,  aiding  and  furthering  such  con- 
tract, made  In  another  state,  indictable.'' 

In  1905  there  waa  adopted  "An  Act 
.  .  .  to  Prevent  the  Dealing  in  Futures.'* 
This  law  contains  seven  sections.  The  first 
and  second  made  it  "unlawful  for  any  per- 
son, corporation,  or  other  association  of  per- 
S0T19,  either  as  principal  or  agents,  to  es- 
tablish or  open  an  office  or  other  place  of 
businesa  .  .  *  for  the  purpose  of  carry- 
ing on  or  engaging  in  any  such  business  as 
is  forbidden  in  this  act  or  in  chapter  221 
*of  the  Public  Laws  of  North  Carolina  of [538] 
lf^8!>,"  and  affixed  a  penalty  for  so  doing. 
The  law  of  IS8JI,  referred  to,  is  the  one  of 
which  we  have  just  previously  given  a  sum- 
mary. 

The  acts  made  punishable  by  the  Ist  and 
2d  sections  of  the  act  of  1906  were  thus  de- 
fined  in  State  v.  McGinnis,  supra: 

"The  business  forbidden  by  the  act  of 
1006  is — to  avoid  a  paraphrasis,  and  follow- 
ing the  usual  American  method  of  describlnf 
an  act  by  a  word  or  a  phraae — the  bu<^incs4i' 
of  running  a  ^bucket  shop,*  which  is  defined 
hj  the  Century  dictionar5'  as  'an  cstablisli- 
ment,  nominally  for  the  transaction  of  a 
stock  exchange  business,  or  business  of  a 
similar  character,  but  really  for  the  registra- 
tion of  bets  or  wagers,  usually  for  small 
amounts,  on  the  rise  or  fall  of  the  prices  of 
stocks,  grain,  oil,  etc,  there  being  no  trans- 
fer or  delivery  of  the  stock  or  commodities 
nominally  dealt  in.*  " 

The  3d  section  provided  that  no  person 
should  be  excused  from  testifying  in  any 
prosecution  under  the  act  of  ISSO,  or  iti 
amend  mental,  on  the  ground  of  self -incrimi- 
nation, the  section  granting  immuMity  to 
such  persons  so  obliged  to  testify.  It  wa» 
declared  by  the  4th,  5th,  and  Gth  sectioni 
of  the  act  that  in  all  prosecutions  for  a  vio- 
lation of  the  provisions  of  the  n^t  of  1889, 
or  the  act  of  1905.  a  prima  facie  presumption 
of  giu'lt  should  arise  from  the  proof  of  cer- 
tain facts  stated  in  the  sect  ions  in  question. 
These  sections  are  reproduced  in  the  mar- 
gin.t     The  7th  and  last  section  of  the  act 


+  Sec.  4.  That  in  all  prosecutions  under 
^aid  act  and  amendment,  prottf  that  the 
defendant  was  a  piiHy  to  a  contract,  aa 
agent  or  principal,  to  sell  and  deliver  auy 
article,  thing,  or  prf>pcrtv  sppHfuMl  or  named 
in  said  act.  chapter  221.  PuMic  Laws  of 
1889,  or  that  he  was  the  agent,  directly  or 
indirectly,  of  any  party  in  makincr*  further- 
ing, or  pfTectuating  the  pame.  or  that  he 
was  the  ajrcnt  or  oflflc(*r  of  any  corporation 
or  association,  or  person  in  making,  further- 
ing, or  effectuating  the  same,  and  that  the 
article,  thing,  or  property  agreed  to  he  sold 
and   delivered   was    not   actually   delivered, 
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[ft37]  contained  *  provisions  concerning  dealing  in 
futures  by  those  engaged  in  the  business  of 
manufacturing  or  wholesale  merchandising, 
which  we  do  not  presently  reproduce,  as 
we  shall  hereafter  consider  the  section. 

Gatewood,  plakitifT  in  error,  was  indicted 
for  the  offense  ef  establishing  and  keying 
an  ofBce  and  place  of  business  for  the  pur- 
pose of  carryrag  on  or  engaging  in  the  char- 
acter of  business  made  unlawful  by  the 
1st  section  of  the  act  of  1905;  that  is,  the 
opening  and  carrying  on  a  **bucket  shop.** 
The  indictment,  moreover,  in  an  additional 
paragraph,  alleged  the  doing  of  certain  acts 
as  though  it  was  intended  to  charge  them 
as  distinct  ofTenses  from  the  one  charged  in 
the  first  paragraph.  The  two  things  thus 
alleged  were  as  follows:  First.  That,  on 
a  date  named,  the  accused  **unlawfully  and 
wilfully  did  post  and  publish,  from  infor- 
mation received  over  his  wires,  the  fluctua- 
tions in  prices  of  grain,  cotton,  provisions, 
stocks,  bonds,  and  other  commodities,  con- 
trary to  the  form  of  statute  in  such  case 
made  and  provided,"  the  acts  so  charged  be- 
ing those  from  the  proof  of  which  it  was 
provided  in  the  0th.  section  of  the  act  of 
1905  that  a  prima  facie  presumption  of  guilt 
would  arise  as  to  the  commission  of  the 
acts  forbidden  by  the  1st  section  of  that 
act.  Spj'ond.  That,  on  a  date  named,  the 
aecust^d  "unlawfully  and  wilfully  did  take 
and  receive  fn)ni  K.  T.  Lea  an  order  or  con- 
tract to  purchase  on  margin  100  bales  of 
fotton  for  future  delivery,  to  wit,  August 
delivery,   at  7   56.100   per  pound,   and  that 

[638] said  Lea  did  deposit  with  said  *defendant  at 
snid  time  in  said  county  the  sum  of  $50.00 
by  way  of  margin  fluctuations  in  said  cot- 
ton, and  that  settlement  between  said  par- 
ties for  said  cotton  was  agreed  to  be  made 
upon  the  difference  in  value  of  said  cotton 
at  said  date  and  the  date  of  its  delivery, 
contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state."  The  acts 
thus  charged  being  among  those  from  which, 
when  proved,  there  would  arise  a  prima 
facie  presunii)tion  of  a  guilty  violation  of 
certain  of  the  provisions  of  the  act  of  1889. 
The   case   was   tried   to   a   jury,  and,   as 


stated  in  the  record,  after  proof  and  1 
a  special  verdict  wss  returned.  By  tli 
verdict  it  was  separately  found  that  the  d» 
fendant  had  committed  the  several  acti  m^ 
aratelj  chaiged  in  the  indictment ;  that  ^ 
in  separate  numbered  paragraphs  the  jnrj 
returned  that  the  defendant  had  kept  a 
office  for  the  unlawful  dealing  in  futnni 
forbidden  by  the  1st  section  of  the  act  tH 
1905,  that  he  had  posted  and  pablished  ii 
such  office  the  fluctuating  prices  of  gnb, 
etc.,  and  that  he  had  made  the  contrut  for 
future  delivery  upon  margin  with  Let.  The 
evidence  at  the  trial  upon  which  the  joy 
acted  is  not  in  the  record.  The  court  tha 
directed  a  general  verdict  of  guilty,  ui 
judgment  was  entered  thereon.  A  motioi 
for  a  new  trial  was  made,  "because  the  ict 
of  1905,  chapter  — ,  is  in  conflict  with  tki 
14th  Amendment,  §  1,  of  the  Conititntki 
of  the  United  States,  to  wit,  the  gaarmtTef 
equal  protection  of  the  laws."  The  nev^ 
having  been  refused,  and  a  fine  of  |5  ui 
costs  having  been  imposed,  the  ease  m 
taken  to  the  supreme  court  of  Xorth  Gu«- 
lina.  That  court  affirmed  the  oonTietifli. 
The  reasoning  by  which  the  action  of  tk 
court  was  controlled  was  stated  at  follovi: 
"Upon  the  authority  of  State  v.  McGiiiiik 
at  this  term,  there  is  no  error."  And  in  the 
judgment  of  affirmance  there  was  coiboM 
the  record  and  opinion  in  State  v.  MeGiniii 
and  such  record  and  opinion  are  contimrf 
in  the  transcript  before  uSw 

*The  assignments  of  error  and  the  iigB-l 
ment  in  support  thereof  involve  three  Id* 
eral  contentions,  viz. :  the  asserted  repngsU' 
cy  of  the  statute  to  the  equal  protcctioi  ^ 
the  law  clause  of  the  14th  Amendment,  lii 
the  alleged  want  of  power  of  the  ititc  te 
enact  the  statute,  because  its  proviiioni  m^ 
only  abridge  the  privileges  and  ImmuntM* 
of  the  plaintiff  in  error  as  a  dtlzcn  of  thi 
United  States,  but  also  deprive  him  of  Ui 
property  without  due  process  of  law,  ii  ^ 
lation  of  the  same  Amendment.  The  cn* 
tention  that  the  statute  denied  the  cfUl 
protection  of  the  laiK's  rests  upon  the  ttfB> 
of  the  7th  section,  reading  as  foUowi: 

"Sec.  7.  That  this  act  ahaU  mC  he  fl«- 
strued  so  as  to  apply  to  any  peraoo,  iA 


and  that  settlement  was  made  or  agreed  to 
be  ni.ide,  upon  the  difference  in  value  of  said 
article,  thing,  or  property,  shall  constitute 
against  such  defendant  prima  facie  evidence 
of  ^uilt. 

Soc.  5.  That  proof  that  anything  of  value 
agreed  to  be  sold  and  delivered  was  not 
artually  delivered  at  the  time  of  making  the 
agreement  to  sell  and  deliver,  and  that  one  of 
the  parties  to  such  an  aprrecment  deposited 
.>r  Recure<l,  or  aprroed  to  deposit  or  spcure. 
what  are  commonly  called  "margins,"  shall 
constitute  prima  facie  evidence  of  a  con- 
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j  tract  declared  void  by  chapter  ttl  of  thi 

!  Public  Laws  of  1889. 

I      Sec.  6.  That  proof  that  any  penoB,  c^ 

!  poration,  or  otner  aaaodation  of  |i€HO* 

I  either  principals  or  agents,  shall  citahliP 

I  an  office  or  place  where  are  posted  or  fi^ 

:  lished  from  information  received  the  Hi^ 

ating    prices   of   grain,    cotton.   proniW 

stocks,    bonds,   -and  other  commodHici,  ' 

of   any    one   or  more   of    the  same,  w 

constitute    prima    facie    evidence   of  hiN 

<;uilty  of  violating  §  1  of  this  act  9mA  ^ 

,  chapter  221  of  the  Public  Lawa  of  IMi 
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SrpomtiofJ.  or  hi 9  or  their  a^nt,  engaged 
III  ba«fi«9a  of  manMfajctunng  or  whole- 
I  Vk  iQerdi^iidl^liig,  in  the  purchase  or  sale 
el  (he  Ilc^ce&5sr7  commodities  required  in 
tike  ofdinarj  conrse  of  their  husinesa," 

Tilt  alleged  repygamncj  of  |  7,  and  conse- 
Itttntl^  of  tbe  entire  act,  to  the  equality 
[•iam  of  the  14tli  A  mend  m  en  t,  is  smight  to 
Iktaitained  vtpon  two  grounds^  First,  be- 
ciiiae  it  Ifl  asserted  that  those  engaged  in 
Ithfrbuainess  of  mauufadtiTing  or  whokaale 
I  BFfT'}itn  dicing  are  permitted  to  commit 
^ without  olTonfle  the  act  or  acts  which  are 
'  Bide  criminftl  by  the  laws  of  1889  and  1905, 
\^)im  done  bj  any  other  person;  and,  aec- 
Uid,  becftuse^  even  if  t^e  terms  of  the  7th 
I'Hctlckn  do  not  effi^t  such  a  result,  the  sec^ 
tin)  DSTertheleas  operates  to  produce  an  un- 

M  inequality^  since  it  creates  a  prima 
immtjnption  of  guilt  from  the  proof 

tertain  acts  as  against  all  peraong  hut 
engaged  in  the  businesa  of  manufac- 
inf  and   iff  ho  Resale   mercbandistng. 

It  sufTu^s  to  say,  as  to  the  first  of  these 
||rop4>3itions,  that  the  supreme  court  of  the 
lUtt.  in  the  case  upon  the  authority  of 
tbich  it  placed  its  decision  in  this,  e^qtress- 
^  decided  that  the  statute  did  not  operate 
i^t  MSerted  discrimination.  Thus,  after 
••sprtMly  holding  that  the  effect  of  |  7  was 
w  to  relieve  tlione  engaged  in  manufac' 
Ittirii^  and  wholesale  merchandising  fTom 
Mi  Dfieivtioii  of  tite  proTiaiona  of  §  1  of  *the 
fcl  of  1905,  prohibiting  the  opening  and 
|Jtoc|niig  of  a  place  for  gambling  dealings  in 
fctires,  denominated  by  the  court  a  ''bucket 
^%^  the  eourt  came  to  consider  whether 
ttepitnisioni  of  S  7  operated  to  relieve  man- 
tfuttnrra  or  wholesale  merchants  from  the 
FoWlMtiwis  of  the  act  of  18S9,  concerning 
tfe  making  of  gambling  contracts  for  future 
iilJTery,  Con  eider  jng  this  subject,  the  court, 
k  express  terms,  decided  that  the  7th  sec- 
ioB  did  not  have  that  effe*?t,  since  the  deal- 
^  which  were  prohibited  by  the  acts  of 
ISift  were  alike  prohibited  as  to  alli  includ- 
^  manufacturers  and  wholesale  merchants. 
Th?  KHirt  said: 

■'S»^tion  7  doea  not  eocfer  any  exclusive 
%lJt  or  privilege  upon  manufacturers  or 
^ftlfsale  merchants.  It  does  not  authori^p 
^m  to  engage  in  any  business  prohibited 
!>?  the  ftct  of  18S9,  It  does  not  authorise 
tl*ai  to  Bpeculate  in  cotton  or  other  Dom- 
Oddities,  It  simply  provides  that  the 
*ttfti  shall  not  construe  the  act  of  100r> 
■»  bive  the  effect  of  preventing  *  .  . 
[iiiBtifactuT€TS  or  wholesale  merchant&l 
him  buying  and  selling  for  future  deliv^pry 
MP  necsMary  commodities  required  in  their 
wdinary  batfn«a." 

"But  a  purchase  for  actual  future  delivery 
if  necessary  commodities,  required  in  the 
ff^mtry   eooTSe    of   business,   and  not    for 
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'wagering'  or  gambling  on  the  fhictuationi 
of  the  market,  would  not  be  against  the 
statute.  The  statute  of  this  state  does  not 
prohibit  all  purchases  or  sales  for  future 
delivery,  but  only  such  dealings  as  are  in 
the  nature  of  gambling  or  wagering  con- 
tracts.  Though  §  7  mentions  only  manu* 
facturers  and  wholesale  mercantile  estab- 
Ijsbmenti  as  authorized  to  make  bona  f^de 
dealings  in  *f uteres,*  this  was  done  unnec- 
essarily j  we  think,  and  only  out  of  abun- 
dant caution.  It  is  not  a  discHmtnation, 
for  there  is  no  prohibition  upon  anyone  else 
or  any  other  business  to  buy  commodities 
for  future  delivery  bona  fide  ifi  the  'ordinary 
course  of  such  business/  when  not  for  spei'u- 
lative  or  gambling  purposes*  That  no  other 
buaineiaseB  or  person**  are  mentioned  as  an- 
thorized  to  deal  bona  fide  for  the  purehaiiy  of 
commodities  on  *margin'  *is  not  an  implied  [541] 
restrietion  upon  others  to  do  an  act  not 
forbidden  by  any  statute*" 

In  the  argument  it  is  insisted  that  the 
construction  given  by  the  supreme  court  of 
North  Carolina  to  the  statute  la  wrong, 
since,  in  effect,  it  reads  out  the  provisions 
of  I  It  and  it  is  urged  that  it  is  the  duty 
of  this  court  to  disregard  tlie  Interpreta- 
tions aflbced  by  the  state  court,  thereby 
bringing  the  statute  within  the  prohibitloni 
of  the  14tb  Amendment.  But  it  is  elemen-' 
tary  that,  under  the  eircumstances,  we  must 
follow  the  construction  given  by  the  state 
court,  and  t^  the  constitutionality  of  the 
statute  under  that  view.  Armour  Pjicking 
Co.  V.  Lacy,  200  U.  8.  £20,  50  L.  ed.  451,  ^0 
Sup,  Ct.  Rep.  232^  Smiley  v.  Kansas,  198 
Ih  B.  447,  455,  4^  L.  ed.  546,  5S0,  25  Sup. 
Ct.  Hep,  2S0J  and  cases  cited* 

As  to  the  second  proposition,  w.,  the  as- 
serted discrimination,  because  of  inequality 
produced  by  the  engendering  a  prima  facie 
presumption  of  guilt  from  the  proof  of  cer- 
tain acts  when  done  by  persons  generally, 
and  not  raising  such  prima  facie  presump- 
tion from  the  same  acts  when  done  by  those 
engaged  in  manufacturing  or  wholesale  mer- 
chandising, we  think  the  questiw)  is  not 
open  on  this  record.  As  we  have  stated,  the 
indictment  distinctly  charged  the  commia* 
3 ion  of  the  offense  prohibited  by  the  1st 
section  of  the  act  of  1905,  viz.,  the  keeping 
a  place  for  gambling  in  futures,  and  at  the 
flame  time  in  a  separate  paragraph  charged 
the  doing  of  acts  from  which  the  presump- 
tion of  guilt  was  authorized  by  certain  sec- 
tiona  of  the  a47t  of  1905*  Upon  the  indict- 
ment so  framed  a  special  verdict  was  re- 
turned, finding  that  the  prohibited  place  of 
business  had  been  opened  and  kept  as 
charged,  and  that  the  other  acts  separately 
charged  in  the  indictment  bad  been  com- 
mitted.    Now,  as  the  evidence  upon  which 
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the  jury  acted  is  not  In  the  record,  and  as 
there  is  nothing  in  the  verdict  tending  to 
show  that  the  separate  conclusion  as  to  the 
commission  of  the  act  forbidden  by  §  1  of 
the  statute  of  1905,  viz.,  the  keeping  of  a 
place  for  gambling  in  futures,  was  found  by 
the  jury  because  of  the  presumptions  au- 
thorized  by   the  statute,  it  cannot  be  af- 

[642]firmed  that  the  finding  of  the  jury  *a8  to 
the  keeping  of  the  place  for  gambling  in 
futures  was  not  based  upon  independent 
evidence,  wholly  irrespective  of  any  pre- 
sumption authorized  by  the  act  of  1905. 
And  this  conclusion  becomes  irresistible 
when  it  is  considered  that  there  is  nothing 
in  the  record  disclosing  any  request  made  to 
the  trial  court  for  instructions  concerning 
the  effect  of  the  presumption  created  by  the 
act  of  1905,  or  that  any  express  rulings  on 
that  subject  were  made  by  the  court. 

The  contention  that  the  judgment  of  con- 
viction should  be  reversed,  even  although 
it  does  not  appear  that  the  same  was  based 
upon  the  presumptions  authorized  by  the 
act  of  1005,  because  of  the  inseparability  of 
the  alle?r<*d  unequal  presumptions,  is  with- 
out merit.  In  State  v.  McGinnis,  supra,, 
after  expressing  an  opinion  as  to  the  right 
of  a  state  under  its  police  power,  without 
violating  the  14th  Amendment,  to  create 
presumptions  of  guilt  as  to  some  classes  of 
persons  which  would  not  be  applicable  to 
the  same  acts  when  done  by  other  classe*^, 
the  court  said: 

''But,  «isi»lo  from  what  we  have  already 
said,  tho  (lofondant  is  indicted  for  carrying 
on  a  *'])uckct  shop'  business.  The  legisla- 
ture had  unci  nest  ionably  power  to  make  such 
business  indict  able.  Booth  v.  Illinois.  184 
U.  S.  425,  46  L.  ed.  023,  22  Sup.  Ct.  Rep. 
425,  and  other  cases  cited,  supra.  Tlie  facts 
found  are  that  the  defendant  was  carrying 
on  the  forbidden  business.  It  can  in  no 
wise  affect  the  validity  of  the  statute  mak- 
ing such  business  indictable  that  the  pur- 
chase of  commodities  by  others  upon  'mar- 
gin' shall,  under  certain  circumstances,  raise 
a  prima  facie  ca^e  that  such  purchases  were 
void,  und  under  other  circumstances  shall 
not  constitute  such  prima  facie  evidence.  A 
statute  may  be  void  in  part  and  valid  in 
part.  If  the  provision  as  to  prima  facie  evi- 
dence, as  to  certain  purchases  upon  'margin,' 
were  null,  because  not  applying  to  all  pur- 
chases upon  'margin,'  this  would  in  no  wise 
invalidate  that  part  of  the  statute  which 
forbids  carrying  on  the  business  of  running 
a  'bucket  shop.'  The  defendant  is  not  in- 
dicted for  buyinjr  commodities  for  future  de- 
livery upon   a   'margin;*  nor  are  manufac- 

[M8]turers  and  •wholesale  merchants,  nor  any- 
one else,  exempted  from  the  prohibition  of 
carrying  on  the  'bucket  shop*  business.  Up- 
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on  the  special  verdict  ihb  dafn 
properly  adjudged  guilty." 

This  ruling  as  to  the  BepankUl 
statute  is  conclusive,  and  refute 
tention  that  the  entire  law  is 
upon  the  hypothesis  that  the  c 
presumptions  as  to  one  claaa,  m 
ble  to  another  class  or  classes,  i 
nant  to  the  14th  Amendment. 

It  remains  only  to  consider  i 
tions  that  the  statute  upon  whie 
viction  was  had  was  repugnant  i 
process  clause  of  the  14th  Amenc 
was,  moreover^  void  because  it  ab 
privileges  and  immunities  of  th 
in  error  as  a  cititen  of  the  Unil 
As  the  first  rests  solely  upon  tl 
tion  that  there  was  a  want  of  d 
of  law,  because  the  state  was  wit! 
to  authorize  a  presumption  of  guil 
of  the  doing  of  certain  acts  sped 
statute,  it  is  disposed  of  by  wha 
already  said.  And  as  the  Beoon< 
pressed  in  argument,  and  is  not 
the  record  to  have  been  raised  or 
gcsted  in  the  court  below,  we  nee 
ther  consider  it. 

Affirmed. 


MRS.  CA^niJ-E  CAHEN,  Mrs.  J 
Eva  Cahen,  et  al.,  Plflfs.  in 

V. 

JOHN  BREWSTER,  Tax  Collect 
Second  District  of  the  City  ol 
leans,  State  of  Louisiana,  ajid  i 
Wilson,  President  School  Bos 
City  of  New  Orleans,  State  of 

(See  S.  C.  Reporter's  ed.  643 

Constitutional  law— due  proccii 

state  inheritance  tax. 

1.  Universal  legatees  under  the 
person  who  died  before  the  enacts 


Note. — As  to  what  oonstitatei 
cess  of  law — see  notes  to  People 
2  L.R.A.  255;  Kuntz  v.  Sumptioi 
655;  Re  Gannon,  5  LILA.  S69; 
Baltimore,  11  L.R.A.  224;  QilmsB 
13  L.R.A.  304;  Pearson  v.  Yewc 
od.  436,  and  Wilson  v.  North  Q 
L.  ed.  U.  S.  866. 

As  to  the  validity  of  class  Is] 
see  notes  to  State  v.  Goodwill,  6  J 
and  State  v.  Loomis,  21  LJtA.  71 

As  to  constitutional  equality  ci 
immunities,  and  protection — see  m 
isville  Safety  Vault  &  T.  Go.  ▼. 
&  N.  R.  Co.  14  L.R.A.  679. 

As  to  taxes  on  succession  sad 
inheritances-  -see  notes  to  Re  Ho 
A.  826;  Wallace  v.  Mysis,  4  L 
Com.  V.  Ferguson,  10  LuRJL  M 
maine,  12  L.R.A.  401,  and  Man 
nois  Trust  &  Sav.  Bank,  4S  lTsS. 


Gahzn  v.  Bbkwstix^ 
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LovbtaoA  IntieritA^nee  t&x  law  of  June  2S> 
ISM^  ire  not  deprived  of  their  properly 
mi}mt  due  process  of  law  by  subjecUiii^' 
ttor  ftli»rBs  to  the  tax  iTti posed  by  that 
ibtate,  ■Ithou^bi  under  the  Louisiana  CiviJ 
Codff  the  ownership  of  the  property  passed 
to  Rurh  kgateea  upon  the  death  of  the  t os- 
tites 
C»it»titntidtiai  1a w — «qiial  protection  of  the 

!»*»— «t«te  inherit ance  tax. 

2.  Successions  which  havo  been  finally 
doifci  Mid  administered  upon  may  be  ex- 
impted  from  the  inbcritjince  tax  imposf^d  by 
theLouiaiMm  Act  of  June  28,  1@04»  without 
fmderiiif  iucb  statute  void  aa  making  an 
iriHltrtoy  cJaaai fixation  which  amouota  to  a 
imH  at  the  etjiial  protection  of  the  laws, 
vli?r«  the  highest  stat^  court  niakes  tlie 
nlidit;  of  the  tnx  depend  upon  this  claasi- 

k&tion  by  dei^idtng  that  the  state  can  tax 

tke  property  until  it  bai  passed  out  of  the 
¥«sion  if  the  teatator. 


[No,  8L] 

'  iifiied  JTorember  9^  1908„    Decided  Decem- 
ber 24,  1906. 

11^^  ERROR  to  the  Supreme  Court  of  the 
State  of  Louiaiiana  to  review  a  jud(rnient 
*V\ih  iffinnefl  a  judgment  of  the  Civil  Dia- 
tHrt  Court  for  the  Parish  of  Orleans,  in 
thi  state,    imposing    an    inbpi  [Lunce    tax. 

&f  Bftwe  tmm  below,  116  La.  377,  30  So. 

Ib«  fMts  are  stated  in  the  opinion 
^l^mn.  Cbarles  Soaen  and  Gaitave  Lemle 

t^iniwi  the  f^attse  and  filed  a  brief  for  plain - 

Wffj  in  error : 
in  inheritance  t^x  ia  not  a  tax  on  prop- 

^^  hut  on  the  right  or  privilege  of  in- 

tJaited  State**  v,  Perkins.  103  U.  S.  625. 
*U-d.  2S7,  16  Sup,  Ct,  Rep.  lOTS^  Magoiin 
»Dlboia  TruFt  &  Sav.  Bank,  170  U.  S. 
S3. 42  L  ed.  1037,  IS  Sup,  Ct.  Rep.  594  j 
KdQwfton  V.  Moore,  ITS  U.  S.  'Il,  44  L*  ed. 
*W.*0$up,  Ct.  Rep.  747;  Plummer  v.  Coler, 
17«U.  S.  115,  44  L.  ed,  908,  20  Sup.  Ct.  Hop. 
^;  Ti  Am.  &  Eng.  Ene.  Low,  p.  33S. 

Tilt  the  rights  of  tbeae  heirs  and  Icgaleca 
'**ted  at  the  moment  of  the  death  of  tbe 
■Bc^or  la  beyond  dispute. 

Blacky  Constitutional  Probibitiona,  1887 
^  ppL  230-242  J  Cooley,  Const.  Lim.  6th  ed. 
*39;MfGphee,  Due  Process  of  Law,  142-144, 

k  i/jMisiana  the  property,  both  real  and 
f*S«nalt  passes  to  the  heir  at  the  very 
•BBoent  of  death,  without  administration^ 
*d3  withont  the  intervention  of  a  court. 

Sute  ?.  Brown,  32  La.  Ann.  1020;  0*Don- 
*I^  r.  Lsbdell,  2  La.  29D;  TouilHer,  Droit 
^nii  Franca ise,  Div.  3,  title  3,  chap.  1 ;  No. 
^^.nli,  p.  79;  Code  Napoleon,  7*24;  Bur- 
^^e  Y,  Cbinn,  34  La.  Ann.  682;  Calvit  v. 
ifcilJjolkn,  12  Rob.   (La.)   258;   Womaek  v. 
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Womack,  2  La,  Ann.  339;  Frastier  v.  Hilla, 
5  La.  Ann.  114j  Glaa3co<;k  v.  CUirkj  33  La. 
Ann.  5S4;  Ware  v.  Jone^,  19  La.  Ann.  428; 
Le  Page  V.  New  Orleans  Gaslight  &  Bkg. 
Co,  7  Rob.  (La.)  184;  Addiaon  v.  Now  Or- 
leans Sav.  Bank,  15  La.  527;  Prevost*3  Sue- 
ccssioTi,  12  La.  Ann.  577;  Arnaud  v.  Hia 
Exerutor,  3  La.  336;  Tulane  University  ¥. 
Board  of  ABaeasors,  115  Ljl.  Ann.  1025 ^  40 
So.  445. 

Retroactive  legislation  that  deveats  vested 
rights,  that  interferes  with  rights  already 
acquired*  that  imposes  a  tax  for  the  privi- 
lege of  inhcriijon  where  such  privilege  h&s 
been  long  since  exercised,  and,  therefore,  re- 
quires payment  of  such  tax  merely  because 
it  has  the  physical  power  to  do  so  by  reason 
of  the  fact  that  the  owner  is,  from  some  de- 
lay or  other  accidental  cause,  not  yet  in  pos- 
session, is  a  clear  taking  of  property — a 
clear  deprivation  of  property — without  due 
process  of  law. 

Cooley,  Const.  Lim,  6th  ed.  436;  Munn  t, 
nilnois,  94  U.  8,  113,  134,  24  L.  ed.  77,  87  s 
Norman  r.  Heist,  5  Watt^  &  S.  171,  40  Am. 
Dec.  403 J  Beall  v.  Beall,  8  Oa.  210;  Dufour'i 
Succession,  10  La.  Ann.  391;  Aitait's  Suc- 
cession, 18  1^1.  Ann,  403 j  Crusius's  Succes- 
sion, 10  La.  Ann.  369  j  Re  Pell,  171  N.  \\  4S, 
57  L.R.A,  540,  89  Am.  St.  Rep.  791,  63  N.  E, 
789;  Ro  Lena  log,  182  N.  Y.  238,  74  N,  E. 
882;  Chicago,  B.  &  Q.  R.  Co.  v.  Chicago.  166 
U.  S.  220,  41  L.  ed.  979,  17  Sup,  Ct.  Rep, 
581 ;  Hcttehee,  Due  Process  of  Law,  1906, 
pp.  155,  215;  Union  Refrigerator  Transit 
Co.  V,  Kentucky,  199  U.  S.  194,  50  L.  ad. 
150,  26  Sup.  Ct.  Rep.  36. 

To  exact  such  tax  from  heirs  of  estates 
not  yet  finally  closed,  and  not  to  exact  it 
from  other  heirs  similarly  situated,— in  the 
same  class,  inheriting  at  the  same  time,  by 
the  same  title,  and  under  the  same  right,— 
is  a  denial  of  the  equal  protection  of  the 
laws,  and  contrary  to  the  i4th  Amendment 
of  the  Constitution  of  the  United  States. 

Re  Pell,  supra;  fiulf,  C.  A  S.  F.  R.  Co,  v. 
Ellis,  165  U,  S.  150^168,  41  L.  ed.  660^73, 
17  Sup.  Ct,  Rep.  255;  Barbicr  v,  Connolly, 
113  U.  8,  27-31,  28  L.  ed.  923,  924,  5  Sifp. 
Ot.  Rep.  357;  Cotting  v.  Kansas  C^ty  Stock 
Yards  Co.  (Cotting  v.  Go^ia^d^  1S3  U,  S. 
108,  46  L.  ed.  108,  22  Sup.  Ct,  Rep.  30; 
Cooley,  Const,  Lim.  355;  Yick  Wo  v.  Hop- 
kins, 118  U.  S.  356-369,  30  L.  ed.  220,  226, 
Ij  Sup,  Ct.  Rep.  1064;  Railroad  &  Teleph. 
Cos,  V,  Board  of  Equalizers,  85  Fed.  302 j 
Smyth  V.  Ames,  169  U.  S,  466.  526,  42  L, 
ed.  819,  842,  IS  Sup.  Ct.  Rep.  418j  Ccmnolly 
V.  Union  Stiwer  Pipe  Co.  184  U.  S,  540,  40 
L.  ed.  679,  22  Sup.  Ct,  Rep.  43 L 

Mr,  F.  C.  Zacharie  argued  the  cause,  and 
filed  a  brief  for  defendants  in  error: 

The  Louisiana  statute  does  not  offend 
against  the  provisions  of  the  Constitution 
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of  the  United  States  by  making  the  statute 
operative  on  successions  then  open  and  in 
course  of  administration  at  the  time  of  the 
passage  of  the  act. 

Carpenter  v.  Pennsylvania,  17  How.  466, 
16  L.  ed.  127;  Orr  v.  Oilman,  183  U.  8.  278, 
46  L.  ed.  196,  22  Sup.  a.  Rep.  213;  Gels- 
thorpe  ▼.  Fumell  (State  ex.rel.  Gelsthorpe 
V.  Fumell)  20  Mont.  299,  39  LJLA.  170, 
61  Pac.  267;  Lapeyre  v.  United  States,  17 
Wall.  206,  21  L.  ed.  610;  Burgess  v.  Salmon, 
97  U.  S.  384,  24  L.  ed.  1106;  United  States 
V.  Harris.  1  Abb.  (U.  S.)  116,  Fed.  Gas.  No. 
16,312;  Griffing  v.  Gibb,  McAll.  221,  Fed. 
Gas.  No.  5,819;  Brooke  v.  McCraken,  10 
Nat.  Bankr.  Reg.  464,  Fed.  Cas.  No.  1,932. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

The  case  involves  the  validity,  under  the 
Constitution  of  the  United  States,  of  a  bur- 
den imposed  under  the  inheritance  tax  law 
of  the  state  of  Louisiana,  passed  June  28, 
1904. 

Mathias  Levy,  a  resident  of  New  Orleans, 
died  in  that  city  May  26,  1904.  He  was  un- 
married and  left  no  ascendants,  and  was, 
therefore,  without  forced  heirs.  He  left  a 
last  will  and  testament  of  the  date  of 
December  23,  1903,  in  which  he  named  exec- 
utors and  made  sundry  particular  bequests 
to  charitable  institutions.  He  bequeathed 
the  balance  of  his  estate,  in  equal  shares,  to 
[647]  his  two  nieces,  Camille  Cahen  and  *  Julie 
Kahn,  constituting  them  thereby  his  uni- 
versal legatees  and  instituted  heirs. 

The  will  was  duly  probated  in  the  civil 
district  court  for  the  parish  of  Orleans,  May 
30,  1904.  An  inventory  of  his  estate  was 
taken  June  9,  1904,  and  a  supplementary  in- 
ventory August  3,  1904.  The  inventories 
showed  the  total  appraised  value  of  the  es 
tate  to  be  $64,67-6.05.  Of  this  amount,  afteT 
deducting  the  debts  and  charges  of  the  es- 
tate and  particular  legacies,  there  was  left, 
as  the  portion  going  to  the  universal  lega- 
tees, $42,927.94. 

The  final  accounting  and  tableau  of  dis- 
tribution was  filed  August  3,  1904,  and  ap- 
proved and  homologated  by  judgment  Au- 
gust 16.  and  the  funds  ordered  to  be  dis- 
tributed. 

October  16  a  motion  was  made  for  a  rule 
on  the  executors  to  show  cause  why  they 
should  not  pay  over  the  legacies  as  ordered. 
In  answer  to  which  the  executors  replied 
that  they  were  willing  to  do  so,  but  that  it 
was  announced  to  them  by  the  president  of 
the  school  board  of  the  parish  that  he  in- 
tended to  claim  in  behalf  of  said  board  a 
tax  under  the  inheritance  tax  law  of  the 
state  on  the  funds  in  their  hands  "and  the 
shares  coming  to  said  movers."  The  exec- 
utors also  alleged  the  unconstitutionality  of 
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Oct.  Tarn, 

the  tax  and  prayed  that  fh«  ulbooX  boaii 
of  th^  parish,  through  its  prestdent,  Andrav 
H.  Wilson,  be  made  a  party  to  the  proeNd- 
inga.  Wilson  appeared  and  averred  that  tW 
taxes  were  due  the  atate,  and  not  to  tit 
school  board,  and  were  ooUeetible  by  tit 
state  tax  collector,  and  '^faat  this  rait  ul 
the  matters  at  issue  hereiii  should  be  Htt* 
gated  contradictorily  with  the  state  tu 
collector  for  the  district  in  which  the  de- 
ceased resided  when  he  departed  this  Ufa' 

The  tax  collector  appeared.  The  sgtsti 
and  attorneys  in  fact  of  the  legatees  u- 
swered  the  demand  of  the  school  board  to  W 
paid  the  tax  that  $10,000  of  the  estate  wy 
in  United  States  bonds,  and  not  sobjeet  tt 
taxation  by  the  state,  and  averred  that  u 
inheritance  tax  was  not  due  '^  said  boud 
for  the  reason  that  said  act  has  no  appKti- 
tien  to  the  property  *under  this  smoMriip[M( 
or  the  legacies  due  to  said  morers  is  tit 
motion  aforesaid ;  that  to  give  it  such  appli- 
cation would  be  to  make  said  act  retns^ 
tive  and  devest  the  vested  rights  of  ill 
said  movers  in  said  rule,  which  would  be  h 
violation  of  the  Constitution  of  this  itit% 
and  especially  article  166  thereof,  asd  ii 
violation  of  the  Constitution  of  the  United 
States  of  America,  and  especially  |  9  ef 
article  1,  and  the  6th  and  14th  Ammleif*" 
thereof,  and  in  violation  of  the  laws  of  tie 
state  and  of  the  land;  that  it  would  be  s 
deprivation  of  property  without  due  proecH. 
of  law  and  a  denial  of  the  equal  pn^ectios 
of  the  laws,  in  violation  of  the  6th  and  lift 
Amendments  of  the  Constitutloa  of  thi 
United  States  of  America.* 

Judgment  was  rendered  in  favor  of  tie 
tax  collector,  condemning  the  executon  tt 
pay  the  tax,  less  the  amount  of  United 
States  bonds,  and  less  the  charitable  ui 
religious  bequests.  The  Judgment  wai  l^ 
firmed  by  the  supreme  court  of  the  state. 

The  law  imposes  a  tax  of  S  per  eat  "w 
direct  inheritances  and  donations  to  aMnd* 
ants  or  descendants,"  and  10  per  esat  i^ 
donations  or  inheritances  to  eoUalsnli  * 
strangers.  It  is  provided  that  the  tsz  ll 
"to  be  collected  on'  all  suocesaioiis  not  ImI- 
ly  closed  and  administered  UfNm,  aad'al 
successions  hereafter  opened."t 

*It  will  be  observed  that  when  Leify  diedJP 
May  26,  1904,  and  when  the  will  wasprokstr 
ed.  May  30,  1904,  there  was  bo  inheritwi 
tax  in  Louisiana.     The  act  in  eoBtionnf 
was  passed  June  28,  1904. 


tSection  1.  Be  it  enacted  hj  the  g«iw 
assembly  of  the  state  of  Loufdanat  ThiA 
there  is  now,  and  shall  hareaftar  be.  hftai 
solely  for  the  support  of  the  pubHe  sehoA 
a  tax  upon  all  inheritances,  leesciea,  and  4^ 
nations;  provided,  no  direct  inheritance  « 
donation  to  an  ascendant  or  deacendaat,  Vs* 

ao8  u.1. 


Ib  RipiMJit  of  t]i«  flttaek  made  upon  the 
hw,  U  ii  contended  thii  on  mbeiitance 
Itt  It  not  a  tax  on   property j   but  on  the 

rt  9r  pnrilege  of  inheriting,  and  that 
i%])i  in  the  c^se  at  bar  bad  been  exer- 
liiid  It  the  moment  of  the  testator's  death 
BdifT  the  then  ^existing  law^  and  %o  past 
I  kw  rxacttzig  »ueb  a  tax  and  make  it  re- 
boietiTe  io  as  to  devest  a  right  previouslj 
|l|i}il«d  under  thc^-fiisting  laws  is  a  dep- 
jnikitk  of  property  already  acquired,  witb^ 
M  to  process  of  law,  prohrbited  by  the 
\ith  Amendment  of  tb«  Constitution  of  the 
Qititfd  States." 

To  auBtain  their  propoaitions  the  plain- 
iiffi  in  fTTor  dte  certain  articles  of  the 
iM^kna  CiTil  Code.t    And  it  is  urged  *as 

Eobitable  that,  imder  the  law  of  Lou i si- 
I.  «  iuecesaion  is  acquired  by  the  legal 
bir  tmmediately  after  the  death  of  the  de- 
MiMdi  and,  by  the  ejcpreas  terms  of  the 
Oodi,  this  rule  applies  to  testament&ry 
)mii%  to  instituted  heirs,  and  universal  lega- 
Ntt  tn  other  w^ords,  that  the  aequisition 
d  tli«  succession  by  plain ti^B  in  error  was 
•I  ihs  Ttry  moment  of  Levy's  deaths  and| 


bw  llOjOOO  in  amount  or  valuSp  shall  be  so 
^id]  I  ipedal  mheritance  tax  of  3  per  cent 
fll  4inct  iDherUaneeB  or  doitatior^s  to  aa- 
pK^U  or  deseendantSf  and  10  ^er  cent  for 
Mlkter^j  Itijieritancea  and  donations  to  eol- 
|btcf!il8  or  itrangers ;  providedj  bequests  to 
MscmtioMl,  religious,  or  charitable  Institu- 
psna  KhftJi  be  exempt  from  this  tax;  and 
Inmded,  fttrther,  that  this  tax  shall  not  be 
nrfer^  when  the  property  donated  or  in- 
ImifA  shall  have  borne  its  just  proportion 
^  Uxu  prior  to  the  time  of  such  donation 
«  bheritance;  this  tax  to  be  eolle<ted  on 
iD  ^n^^mmmis  not  linally  closed  and  a  dm  in- 
atciKl  upon,  and  all  successions  hereafter 


the  act  im- 
posing inheritance  taxes  was  passed.  To 
sustain  their  view  plaintiffs  in  error  cite  a 
number  of  cases  decided  prior  to  the.  de- 
cision of  the  case  at  bar,  and  the  case  of 
Tulane  University  v.  Board  of  Assessora^ 
115  La.  1026,  40  So.  445,  decided  since  the 
decision  in  the  C4ise  at  bar.  Having  estab- 
lished, as  it  IS  eontended,  that  by  operation 
of  law  the  property  is  transmitted  imme- 
diately from  the  testator  to  the  heirs^  it  is 
also  contended  that  from  the  very  deftni- 
tion  of  an  inheritance  tax  none  could  be  im- 
posed on  plaintiffs  In  error  as  legatees  of 
Levy. 

For  definitions  of  an  inheritance  tax 
plaintiffs  in  error  adduce  United  States  v, 
Perkins,  103  U.  S.  625,  41  L.  ed.  SS7,  1$ 
Sup.  Ct.  Rep.  1073;  Msp:oun  v.  Illinois 
Trust  &  Sav.  Bank,  I  TO  U.  S.  283,  42  L.  ed. 
1037,  18  Sup.  Ct.  Rep.  594;  Knowlton  ▼. 
Moore,  17B  U.  S.  41,  44  L.  ed.  Dflft,  20  Sup. 
Ct,  Rep.  747.  The  tax  was  defined  in  the 
Perkins  Case  to  be  "not  a  tax  upon  th€ 
property  itself,  but  upon  its  transmission  by 
win  or  descent;"  and  in  the  Magoun  Case, 
**not  one  on  property ^  but  one  on  the  suc- 
cession." In  Knowlton  v,  Moore  it  waa 
said  that  such  taxes  *^rest  in  their  essenea 
upon  the  principle  that  death  is  the  generat- 
ing source  from  which  the  particular  taxing 
power  takes  its  being,  and  that  it  is  th« 
power  to  transmit,  or  tbe  transmission  from 
the  dead  to  the  Jiving,  on  which  such  taxes 
are  more  immediately  lasted."  But  theaa 
definitions  were  intended  only  to  distin- 
guish the  tax  from  one  on  property,  and  it 
was  not  intended  to  be  decided  that  the 
tax  must  attach  at  the  instant  of  the 
death  of  a  testator  or  "intestate.  In  other  [Mil 
wgrds,  we  defined  the  nature  of  the  tax; 


tArtide  940.  A  succession  is  acquired  by 
tk  legal  heir,  who  is  called  by  law  to  the 
nberiUnce,  immediately  after  the  death  of 
the  deceased  person  to  whom  he  succeeds. 

This  role  applies  also  to  testamentary 
hein,  to  instituted  heirs,  and  universal  leg- 
atees, bnt  not  to  particular  legatees. 

irticle  941.  The  right  mentioned  in  the 
prwedug  article  is  acquired  by  the  heir,  by 
the  operation  of  the  law  alone,  before  he 
uu  tsken  any  step  to  put  himself  in  posses- 
^  or  has  expressed  any  will  to  accept 

Hios,  children,  idiots,  those  who  are  ig- 
onot  of  the  death  of  the  deceased,  are  not 
^  less  considered  as  being  seised  of  the 
lecesrion,  though  they  may  be  merely 
ised  of  right,  and  not  in  fact. 
Article  942.  The  heir  being  considered 
ised  of  the  succession  from  the  moment 

Hs  being  opened,  the  right  of  possession 
lich  the  deceased  had  continues  in  the 
rson  of  the  heir  as  if  there  had  been  no 
ermption,  and  independent  of  the  fact 
possession. 
3  V.  8. 


Article  944.  The  heir  being  considered  as 
having  succeeded  to  the  deceased'  from  the 
instant  of  his  death,  the  first  effect  of  this 
right  is  that  the  heir  transmits  the  succes- 
sion to  his  own  heirs,  with  the  right  of  ac- 
cepting or  renouncing,  although  he  himself 
have  not  accepted  it,  even  in  case  he  was 
i^orant  that  the  succession  was  opened  in 
his   favor. 

Article  945.  The  second  effect  of  this  right 
is  to  authorize  the  heir  to  institute  all  the 
actions,  even  possessory  ones,  which  the  de- 
ceased had  a  right  to  institute,  and  to  pros- 
ecute those  already  commenced.  For  the 
heir,  in  everything,  represents  the  deceased, 
and  is  of  full  right  in  his  place,  as  well  for 
his  rights  as  his  obligations. 

Article  1609.  When,  at  the  decease  of  the 
testator,  there  are  no  heirs  to  whom  a  pro- 
portion of  his  property  is  reserved  by  law, 
the  universal  legatee,  by  the  death  of  the 
testator,  is  seised  of  right  of  the  effects  of 
the  succession  without  being  bound  to  de- 
mand the  delivery  thereof. 
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wc  did  not  prescribe  the  time  of  its  imposi- 
tion. To  have  done  the  latter  would  have 
been  to  prescribe  a  rule  of  succession  of  es- 
tates, and  usurp  a  power  we  did  not  and  do 
not  possess.  There  is  nothing,  therefore, 
in  those  cases  which  restrains  the  power  of 
the  state  as  to  the  time  of  the  imposition  of 
the  tax.  It  may  select  the  moment  of  death, 
or  it  may  exercise  its  power  during  any  of 
the  time  it  holds  the  property  from  the  lega- 
tee, '^t  is  not/'  we  said  in  the  Perkins 
CSase,  ''until  it  has  yielded  its  contribution 
to  the  state  that  it  becomes  the  property 
of  the  legatee."  See  also  Carpenter  v. 
Pennsylvania,  17  How.  450,  16  L.  ed.  127. 

We  must  turn  back,  therefore,  to  the  law 
of  Louisiana  for  the  solution  of  the  ques- 
tions presented  in  the  case  at  bar.  But  we 
are  not  required  to  reconcile  the  Louisiana 
decisions.  We  accept  that  in  the  case  at 
bar  as  a  correct  interpretation  of  the  Code 
of  the  state.  Xor  may  we  regard  Tulane 
University  v.  Board  of  Assessors  as  irrecon- 
cilable with  it.  That  case  was  brought  to 
enjoin  the  collection  of  state  and  city  taxes 
which  had  been  assessed  against  the  suc- 
cession of  A.  C.  Hutchinson.  The  plaintiff 
university  was  the  universal  legatee  of 
Hutchinson,  and  its  property  was  exempt 
from  taxation  under  the  Constitution  of  the 
state.  It  is  true  the  court  said  that  the 
Code  of  the  state  "leaves  no  room  what- 
ever for  doubt  or  surmises  as  to  the  fact 
of  the  property  of  a  deceased  person  being 
transmitted  directly  and  immediately  to  the 
legal  heir,  or,  in  the  absence  of  forced  heirs, 
to  the  universal  legatee,  without  any  inter- 
mediate stage,  when  it  would  be  vested  in 
the  successive  representative  or  in  the  legal 
abstract  called  'succession.* " 

But  the  decision  in  the  case  at  bar  was 
not  overruled,  but  distinguished  as  follows: 
**The  case  of  levy's  Succession,  115  T^.  377, 
39  So.  37,  was  decided  from  considerations 
peculiar  to  an  inheritance  tax,  and  which 
can  have  no  applicatiim  in  the  instant  case. 
This  inheritance  tax  was  held  to  be  due 
notwithstanding  that,  under  the  provisions 
of  the  Code,  the  ownership  of  the  property 
|U2] 'passed  to  the  heirs.  The  maxim.  Le  mort 
saisit  le  vif,  was  expressly  recognized." 
Both  decisions,  therefore,  must  be  consid- 
ered as  correct  inter]>retations  of  the  Code 
of  the  state.  It  is  not  our  province  to  pro- 
nounce one  more  decisive  than  the  other,  or 
to  pronounce  a  contradiction  between  them, 
which  the  court  which  delivered  l>oth  of 
them  has  declared  does  not  exist.  We  mw*^ 
assume  that  the  Tulane  Case  approved  tht 
view  expressed  in  the  case  at  bar  of  th*- 
rights  of  legatees,  as  follows:  "Further- 
more, we  have  said,  the  legat4H»s  acquired 
no  vested  right  to  the  property  l)Ot]ueathe<l 
which  could  enable  them  to  successfully  de- 
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fend  their  inheritance  against  the  demtadcf 
the  state  for  the  inheritance  tax.  It  wh 
property  within  the  limits  of  the  ftat% 
which  the  state  could  tax,  for  purpoKs  bo- 
tioned,  until  it  had  passed  ont  of  the  mt- 
cession  of  the  testator." 

Plaintiffs  in  error  also  contended  thit  tk 
statute  denied  them  the  equal  protectiai 
of  the  laws.  This  contention  is  based  os  tli 
following  provision  of  the  statute:  lUl 
tax  to  be  collected  on  all  snocessioni  Ml 
finally  closed  and  administered  upoDi  ul 
on  all  successions  hereafter  opened." 

Successions  which  have  been  closed,  it  h 
said,  are  exempt  from  the  tax.  and  a  i^ 
crimination   is  made  between  heirs  wkoH 
rights  have  become  fixed  and  vested  m  tkl 
same  day.     Counsel  say:    The  dosf^  rf 
the  succession  cannot  affect  the  qnestioa  m 
to  when  the  right  of  the  heirs  vested;  ul 
cannot  be  a  cause  for  differentiatioa  aaom 
the  heirs;   and  such  a  classification  bpm- 
ly  arbitrary.     Besides,  such  a  classitatki 
rests  on  the  theory  that  the  tax  b  on «  ' 
property,  when  in  fact  it  is  one  on  the  rf^ 
of  inheritance."    But,  as  we  underrtaailli 
supreme  court  made  the  validity  of  tk  tB 
depend  upon   the  very  fact  which  eooMl  ! 
attack  as  an  improper  basis  of  classifteste  -; 
The   court   decided    that   the  propeitj  W  j 
queathcd  was  property  the  state  eouU  tta,  * 
"until  it  had  passed  out  of  the  soccenioi  d 
the  testator."     It    was    certainly  not  !■• 
proper  classification  to  make  the  tax  depai 
upon  a  fact  without  which  it  wonU  IM 
been  invalid.     In  *other  words,  those  «hi  N 
are  subject  to  be  taxed  cannot  complafaiM  1 
they  are  denied  the  equal  protection  of  Hi  | 
laws  because  those  who  eannot  li|t4f  ki 
taxed  are  not  taxed.  ' 

Judgment  aflSrmed. 
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Constitutional  law — mivilcfn  4 

ties— -equal  protecnoB  of  the 

inheritance  tax. 

Excluding  foreign  eorpormtioaB  AM; 
the  exemption  from  an  Inheritaaee  tax  li: 
favor  of  property  devised  for  edueatioHl  tf  1 
religious  uses,  which  is  made  by  HL  act  Ifef 
10,  1001.  amending  III.  Uwa,  1885,  f.  A 


XoTE.— -As  to  the  validity  of ^ 

t  ion — see  notes  to  State  ▼.  GoodwilU  •  U 
U.A.  62U  and  State  ▼.  Loomb.  21  LIX 
789. 

As  to  constitutional  oquallty  of  |iiiiDni^ 
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lot  iliTfctgt  privfle^a  or  immunrtiea 
rm»  of  the  United  States  or  deny  the 
protet^tioii  of  tlie  1a w  a. 

[No.  103.] 

I  iCoTembor  14*  1000.    Decided  Decem- 
ber 24,  im^. 

RROR  to  the  Supreme  Comt  of  the 
Ute  of  lUlnois  to  review  a  judgment 
flflirmed   a  judgment  of  the   Crjiinty 
of  0»V  Oeninty,  in  tbat  state,  im- 
gn  inheritiinGe  tax  ou  property  de- 
10  a   foreign   corporation    for   educa- 
snd  religious  purposes.     Affirmed. 
wme  ease  below,  216  III  23,  IQS  Am. 
p.  l^,  74  N.  E.  809. 
ft,ct^  are  stated  m  tbe  opinion. 
Durles  H.  Alddcb  argued  the  cause, 
itb  Messrs.  Hc^nry  S.  McAuley  and 
iM   Maxwell,    Jr.,   filed    a    brief   for 
f!  in  error: 

plaintiff  in  error,  by  probating  the 
muj?h  which  its  succession  la  derived, 
ing  before  the  atate  appraiser  in  the 
mix  tax  proceeding,  appealing  from 
ion  of  8Mcb  appraispf  to  tbe  county 
ii  Cook  eouatyT  and  from  its  action 
supreine  court  of  IlUnoia,  brought 
rithin  the  jurisdiction  of  the  state  of 
,  within  the  meaning  of  the  lltb 
ment. 

t  r,  Caldwell,  83  Fed,  880;  American 
Iffistian  Union  v,  Yount^  101  U.  S. 
e,  25  L.  cd.  S8S,  890. 
is  espedaJly  ao  ai  there  are  no  rules 
beA  by  tbe  laws  of  Illinois  regard - 
'  admission  to  the  state  of  corpora* 
ot  for  pecuniary  profit,  and  the  right 
I  corporations  to  take  and  hold  prop- 
I  niinoLs  18  fully  established* 
a  Clara  Female  Academy  v.  Sullivan, 
375.  56  Am.  Rep.  770,  6  N,  K  183; 
an  &  F,  Christian  Union  v.  You  at, 
S  352,  25  L,  ed.  888;  Pennsylvania 
Bauerle,  14S  Dl.  459,  33  N.  E.  160. 
im position  of  the  succession  tax 
rily  implies  I  bat  the  person  whose 
D  aucoeed  is  so  taxed  is  within  tbe 
lion  of  tbe  state. 

^fer  Cases,  7  How.  283,  422,  12  h. 
I  7iO|  MeGehee,  Due  Process  of  Law, 
Dewey  v,  Des  Moines,  173  U.  S.  11*3, 
L  ed.  665,  668,  19  Sup.  Ct.  Rep.  379  j 
Ik  4fe  J,  Ferry  Co.  v.  Kunlucky,  183 
!S,  396,  47  L.  ed.  513,  518,  23  Sup.  Ct. 
(85    Union   Refrigerator  Transit   Co. 


V.  Kentucky,  im  U.  8.  Ifl4,  204,  50  L.  ed, 

150,  153,  26  Sup.  Ct.  Rep.  30. 

The  prohibitions  of  the  14th  Amendment 
extend  to  all  atate  agencies,  whether  execu- 
tive, legislative,  or  jvidicial. 

Seott  V,  McNsaJ,  "lii4  U,  S.  34,  45,  38  L. 
ed.  son,  001,  14  Sup.  Ct.  Rep.  IIOS:  Chicago, 
B.  &  Q.  R.  Co.  V.  Chicago,  166  U.  S,  226, 
234,  41  L.  ed.  970,  983,  17  Sup.  Ct.  Rep. 
581:  Missouri  v.  Dockery,  191  U.  S.  165, 
170,  48  L.  ed.  133,  134,  63  L.R.A,  571,  24 
Sup,  Ct,  Rep,  63;  Huntington  v.  New  Yorki 
118  Fed.  68.1. 

An  inheritance  tax  is  not  a  tax  upon  prop- 
erty, but  upon  the  privilege  or  right  of  aiic* 
cesflion  to  property. 

United  States  v.  Perkins,  163  U.  S.  626^ 
638,  41  L.  ed.  287.  288,  16  Sup.  a.  Rep. 
1073;  Magoun  v.  Tllinoja  Trust  &  Sav.  Bank, 
170  U,  S.  283,  288,  42  L.  ed.  1037,  1040.  18 
Sup.  a.  Rep.  594. 

A  dilferent  rule  obtains  as  to  claimed 
exemptions  from  a  geueral  and  a  special 
tax,  to  which  latter  class  the  imposition  in 
the  case  at  bar  belongs. 

Eidman  v.  Martinet,  184  U.  S.  578,  683, 
46  L.  ed.  697,  701,  22  Sup.  a.  Rep.  6S5; 
Catlin  V.  Trinity  College,  113  N.  Y,  133, 
3  L.R,A.  206,  20  N.  E,  864  j  Re  Swift,  137 
K  Y.  77p  IS  L,R.A.  700,  32  N.  E.  1096;  Gurr 
V.  Scudds,  11  Exch.  190;  United  States  v. 
Wiggles  worth,  2  Story,  369,  Fed*  Cas.  No. 
16.690;  United  States  v.  Watts,  1  Bond, 
580,  Fed.  Cas.  No.  16,653. 

It  is  conceded  that  the  respective  atatei 
hare  plenary  power  to  regulate  the  tenure 
of  property  within  thetr  rei^pective  limits^ 
the  modes  of  its  acquisition  and  transfers, 
the  rules  of  its  deacent,  and  the  ©.vtent  to 
which  a  testamentary  disposition  may  be 
exercised  by  its  owners,  subject,  however,  to 
the  equal  rights  clauses  of  the  Constitution 
of  the  United  States. 

Mager  v.  Grima,  8  How.  400,  493,  12  L. 
ed.  1168,  1170;  United  States  v.  Fox,  04 
U.  S.  315,  24  L.  ed.  192;  Magoiin  v.  Illinois 
Trust  &  Sav.  Bank,  170  U.  S".  283,  292,  294, 
42  L.  ed.  1037,  1042,  1043,  18  Sup.  Ct.  Rep. 
594;  Atchison,  T.  Sl  S.  F.  R.  Co.  v.  Mat- 
thews, 174  U.  Se  06,  105,  43  L.  ed.  909,  913, 
19  Sup.  Ct.  Rep.  609. 

The  Constitution  of  the  United  Statei 
was  largely  the  result  of  tbe  demand  that 
there  a  ho  u  Id  be  no  discrimination  between 
the  several  states  in  commercial  regula- 
tion and   ri gilts  of  persons  or  property. 

Pasi^eriger  Ca^es,  7  How.  283,  407,  449, 
492,  12  L.  ed.  702,  7.>4,  T71,  789;  Crandall 
V.  Nevada,  6  Wa]L  35,  43,  48,  18  L.  ed.  745, 


ties,  and  protection — see  note  to  Lou- 
Safety  Vault  &  T.  Co.  v.  Louisville 
.  Co.  14  LJR.A.  679. 
»  taxes  on  succession  and  collateral 
ncea — see  notes  to  Re  Howe,  2  L. 


R.A.  825;  Wallace  v.  Myers,  4  L.R.A.  171; 
Com.  v.  Ferguson,  10  L.R.A.  240;  Re  Ro- 
maine,  12  L.R.A.  401 ;  and  Magoun  v.  Illi- 
nois Trust  &  Sav.  Bank,  42  L.  ed.  U.  8. 
1037. 
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747,  748;  Woodruff  v.  Parham,  8  Wall.  123» 
140,  147,  19  L.  ed.  382,  387,  391 ;  ffinson  v. 
Lott,  8  Wall.  148,  152,  19  L.  ed.  387,  388. 

This  court  has  repeatedly  denied  to  the 
btates  the  right  of  discrimination  in  the 
exercise  of  their  sovereign  power  of  taxa- 
tion. 

Ward  ▼.  Maryland,  12  Wall.  418,  430, 
431,  20  L.  ed.  449,  452,  453;  Welton  ▼.  Ms- 
souri,  91  U.  S.  275,  23  L.  ed.  347;  Tieman 
▼.  Rinker,  102  U.  S.  123,  26  L.  ed.  103; 
Webber  ▼.  Virginia,  103  U.  S.  344.  26  L.  ed. 
565;  Walling  v.  Michigan,  116  U.  S.  446, 
29  L.  ed.  691,  6  Sup.  Ot.  Rep.  454. 

Corporations  are  not  "citizens"  within 
article  TV.,  $  2,  and  the  14th  Amendment 
of  the  Constitution. 

Blake  ▼.  McClung,  172  U.  S.  239,  259,  43 
L.  ed.  432,  439,  19  Sup.  Ct.  Rep.  165;  Orient 
Ins.  Co.  V.  Daggs,  172  U.  S.  557,  561,  43 
L.  ed.  552,  554,  19  Sup.  Ct.  Rep.  281. 

Corporations  are  "persons"  within  the 
14th  Amendment. 

Pembina  Consol.  Silver  Min.  &  Mill.  Co. 
▼.  Pennsvlvania,  125  U.  S.  181.  189,  31  L.. 
ed.  650,  653,  2  Inters.  Com.  Rep.  24,  18 
Sup.  Ct.  Rep.  737;  Home  Ins.  Co.  v.  New 
York,  134  U.  S.  594,  606,  33  L.  ed.  1025, 
1031,  10  Sup.  Ct.  Rep.  593;  Charlotte,  C. 
&.  A.  R.  Co.  V.  Gibbes,  142  U.  S.  386,  391, 
35  L.  cd.  1051,  1053,  12  Sup.  Ct.  Rep.  255; 
Covington  &  L.  Tump.  Road  Co.  v.  Sand- 
ford.  164  U.  S.  578,  592,  41  L.  ed.  560,  565, 

17  Sup.  a.  Rep.  198;  Gulf,  C.  &  S.  P.  R. 
Co.  V.  Ellis,  165  U.  S.  150,  164,  41  L.  ed. 
066,  667,  17  Sup.  Ct.  Rep.  255;  Smyth  v. 
Amos.  169  U.  S.  466,  622,  42  L.  ed.  819,  840, 

18  Sup.  a.  Rep.  418. 

The  right  of  a  state  to  prescribe  the  terms 
and  conditions  upon  which  foreign  corpora- 
tions may  transact  business  within  its  bor- 
ders, or  to  exclude  such  corporations  al- 
together, is  conceded,  subject  to  the  limita- 
tion that  unconstitutional  requirements  can- 
not be  made. 

Home  Ins.  Co.  v.  Morse,  20  Wall.  445,  22 
L.  cd.  365;  Doyle  v.  Continental  Ins.  Co.  94 
U.  S.  636,  24  L.  ed.  148;  Barron  v.  Burnside, 
121  U.  S.  186,  30  L.  ed.  915,  1  Inters.  Com. 
Rep.  295,  7  Sup.  Ct.  Rep.  931;  Cable  v. 
United  States  L.  Ins.  Co.  191  U.  S.  288, 
306,  48  L.  ed.  188,  193,  24  Sup.  a.  Rep.  74; 
Dayton  Coal  &  I.  Co.  v.  Barton,  183.U.  8. 
23.^24,  46  L.  ed.  61,  64,  22  Sup.  a.  Rep.  6; 
Security  Mut.  L.  Ins.  Co.  v.  Prewitt,  202  U. 
S.  246,  60  L.  ed.  1013,  26  Sup.  a.  Rep.  619. 

When  the  corporation  or  the  property 
is  within  the  jurisdiction  of  the  itate,  it 
is  entitled  to  the  equal  protection  of  the 
laws:  and  different  rates  of  taxation,  either 
upon  property  or  succession  to  property, 
cannot  be  applied  as  between  foreign  or  do- 
mei«tic  corporations. 

Fire  Asso.  of  Philadelphia  v.  New  York, 
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119  U.  S.  110,  80  Ll  ed.  842,  7  Sop.  a 
Rep.  108;  Erie  R.  Co.  t.  8Ute,  81  K.  J.  L 
531,  86  Am.  Dec.  226;  Barbier  v.  Connollf, 
113  U.  S.  27,  31,  28  L.  ed.  923,  924,  5  8^ 
Ct.  Rep.  357;  Home  Iha.  Cb.  t.  New  Tcrt, 
and  Pembina  Consol.  SOrer  Mia.  k  XOL 
Co.  ▼.  Pennsylvania,  anpra;  New  York  t. 
Roberts,  171  U.  S.  658,  683,  tt  L.  ed.  ^ 
325,  19  Snp.  a.  Rep.  58;  Blake  t.  MeCI^ 
172  U.  S.  239,  255,  48  L.  ed.  482,  438^  11 
Sup.  a.  Rep.  165;  Orieat  Ins.  Go.  v.  Dfen 
172  U.  8.  567,  666,  48  K  ed.  652,  655,  » 
Sup.  Ct.  Rep.  281 ;  Yick  Wo  v.  Oypkiiii,  m 
U.  6.  856,  369,  SO  L.  ed.  220,  228,  6  8«L 
a.  Rep.  1064.  ^^ 

Mr.  Edwin  M.  Ashcraft  argued  the  eav^ 
and,  with  Mr.  William  H.  Stead,  iDcd  a 
brief  for  defendant  In  error: 

If  plaintiff  in  error  seeks  to  revene  tb 
judgment  of  the  supreme  court  of  IS&kk 
upon  the  ground  that  the  amendatory  Ml  h 
of  1901,  as  construed  by  the  supreme  eoal^ 
of  that  state,  is  invalid  because  repupiiti 
to  the  14th  Amendment  to  the  CoBitit»  * 
tion  of  the  United  SUtes,  then 

(a)  In  determining  the   validity  of  tk  i 
amendatory  act  of  1901,  this  coiul  ikMH 
follow   the  oonstruetion  placed  upoa  tW 
act  by  the  supreme  court  of  Illinoii. 

Howe  Mach.  Go.  v.  Gage,  100  U.  8.  Ilik 
26  L.  ed.  764;  Chicago,  M.  4  St  P.  R.  (k 
V.  Minnesota,  134  U.  S.  418,  83  L.  ed.  970;! 
Inters.  Com.  Rep.  209,  10  Sup.  Ct.Bip.lii; 
702;  Missouri  P.  R.  Co.  ▼.  Kebraika,  IM 
U.  S.  403,  41  L.  ed.  489,  17  Snp.  a  te 
130;  Ludeling  v.  Chaffe,  148  U.  S.  XlM 
L.  ed.  313,  12  Sup.  a.  Rep.  439;  llorkjt 
Lake  Shore  &  M.  &  R.  Co.  146  U.  &  lA 
36  L.  ed.  926,  13  Sup.  Ct.  Rep.  54;  DHMk 
C.  R.  Go.  V.  Illinois,  163  U.  S.  142,  II  L 
ed.  107,  16  Sup.  a.  Rep.  1096;  XoNt  i. 
Mitchell,  164  U.  S.  367,  41  L.  ed.  ITt,  U 
Sup.  a.  Rep.  110;  Osborne  t.  Florida,  IM 
U.  S.  650,  41  L.  ed.  586,  17  Sup.  CL  ^ 
214;  New  York  v.  Roberts,  171  U.  a  » 
48  L.  ed.  323,  19  Sup.  Ct.  Rep.  68;  OBii*- 
ton  V.  Kentucky,  173  U.  S.  281,  48  L  d 
679,  19  Sup.  a.  Rep.  883;  Tamer  ▼.  Wfll* 
County,  178  U.  S.  461,  48  L.  ed.  718^ » 
Sup.  a.  Rep.  464;  Gulf  ft  a  L  B.  Obl  i^ 
Hewes,  183  U.  S.  66,  46  L.  ed.  88,  2S  8^ 
a.  Rep.  26;  Western  U.  Teleg.  06.  ▼.  lOi' 
souri,  190  U.  S.  412»  47  L.  ed.  1116»  H  Sf^ 
a.  Rep.  730. 

(b)  The  conatmetlon  of  tlie  ameadstfly 
act  of  1901  by  the  supreme  ooiirt  of  OHMb 
is  correct. 

Catlin  V.  Trinity  GoDega.  118  N.  Y.  Ift 
3  L.R.A.  208,  20  N.  B.  864;  Ba  FriM,  Ul 
N.  Y.  347,  18  LJLl.  718,  82  K.  K.  1091;  li 
Ballets,  144  N.  Y.  184»  88  N.  E.  1007;  MW 
V.  Winthrop,  102  Mass.  US,  28  LJLA.  ML 
38  N.  £.  612;  Alfred  University  v.  B» 
cock  (N.  J.)  46  Atl.  178;  United  Statai  1L 
Perkins,  163  U.  &  825,  41  L.  ed.  887.  N 
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lOTS;  People  ex  reL  Huck  v. 
^__kn'a  Friend  Soc,  87  DL  246; 
TItaoIogical  Seminary  v,  lUinoU, 
5.  8^2,  47  L.  ed.  641,  23  Sup,  a. 

||  amendatory  act  of  1^01,  aA  con- 
y  the  supreme  court  of  Rliiiols,  is 
gD&&t  to  the  14th  Amendment  to 
ytulion  of  the  United  States, 
hr.  McOiing,  172  U.  S.  239,  43  L. 
id  Sup.  Ct.  Rep.  165;  Kochersperger 
.  167  m.  1^,  41  L.R.A,  440,  47  N. 
Billings  y.  People,  189  lU.  472.  59 
07,  m  N,  E.  708,  133  U,  S.  97,  47 

0,  23  Sup,  Ct,  Rep.  272;  Magoun  v, 
rruat  &  Sav.  Bank,  170  U.  S.  283, 

1037,  IS  Sup.  Ct.  Rep.  594;  United 
.  Perkinn,  163  U.  S.  025,  41  L.  ed. 
Sup,  Ct,  Rep.  1073;  Black&tone  \\ 
88  U.  S.  189,  47  L.  ed,  439,  23  Sup, 

277;  KIdd  y,  Alabama,  1S8  U.  S. 
L.  ed.  609,  23  Sup.  Ct.  Rep.  401; 
.  Tieman,  148  U.  S.  657,  37  L.  ed. 
h\p.  Ct*  Rep.  721 ;  Davidaon  v.  New 

m  U.  S.  ST,  24  L.  ed.  616;  Mer- 
i    M.  Nat,   Bank  v.   ppnnaylvania, 

1.  40L  42  L.  ed.  236,  17  Sup.  Ct. 
;  B^lFis  Cap  R,  Co,  v.  Pennaylvania, 
.  232,  33  L.  ed.  892,  10  Sup.  Ct.  Rep, 
ited  States  t.  Fox,  94  U,  S.  315, 
1    192;    Humphreys    v.    State,    70 

67,  65  L.R.A  776,  101  Am.  St.  Rep. 
\.  E.  ^57;  Central  Land  Co.  v.  Laid- 
U.  S.  103,  40  L.  ed.  91,  16  Sup.  Ct. 
;  Msfiihant  v,  Pennsylvania  R.  Co. 
V  i^O.  38  L.  ed.  751,  14  Sup.  Ct.  Rep. 
ropbeH  v,  California,  200  U,  S.  87, 
.  382,  26  Sop.  Ct.  Rep.  182. 

tistiee  McKenna  delivered  the  op  in* 
le  court . 

BTit  of  error  is  directed  to  a  judg- 
the  supreme  eourt  of  the  state  of 
sustaining  a  tax  assessed  against 
in  error  under  the  inheritance  tax 
that  state^  passed  June  15,  1895, 
"An  Act  to  Tax  (lifts,  Legacies,  and 
nces  in  Certain  Cases,  and  to  Pro- 
the  Collection  of  the  Same."  ^Laws 
p.  SOL 

aet&  are  as  follows:  Fanny  Speed, 
n  and  resident  of  Kentucky,  dted 
i  certain  real  estate  in  the  city  of 
.  She  devised  a  one-half  interest 
tiff  in  error,  to  be  used  as  part  of 
ational  fund,  "to  be  held.  Invested, 
liaistered"  as  other  properties  form- 
irt  of  that  fund.  The  will  was  pro- 
I  the  probate  conrt  of  Cook  county, 
I  Illinois,  .4ji  inheritance  tax  of 
0  was  assessed  by  the  county  judge 
plaintiff  in  error,  based  on  the  value 
nterest  dedsed, 
iff  in  error  was  incorporated  by  an 


act  of  the  legislature  of  the  state  of  Kentuo^ 
ky  to  form  an  educational  fund  for  the  pro- 
motion of  literature,  education,  art,  moral- 
tty,  and  religion.  Its  funds  are  held  and 
used  exclusively  for  eueh  purposes^  and  are 
required  to  be  wholly  expended  within  the 
state  of  Kentucky.  It  is  not  permitted  te 
make  dividends  or  distribution  of  profits  or 
assets  among  its  members  or  stockholders. 
It  does  uot  have  or  maintain  an  office  Iti  ' 

the  state  of  D  lino  is,  or  engage  in  educatioD-  \ 

al  or  religious  work  therein,  , 

From  the  action  of  the  county  judge  im- 
pbsing  the  tax^  plaintiff  in  error  appealed  to 
the  county  court  of  Cook  county  and  as* 
signed  as  j^rounds  of  appeal:  (1)  That  by 
reason  of  its  organization  and  the  purposes 
of  its  organization,  as  shown  by  the  record, 
it  was  exempt  from  such  tax  under  the 
act  of  May  10,  1901,  amending  the  act  of 
June  16,  1895.  (2)  For  that  the  imposition 
of  such  tax  upon  it  (the  plaintiff  in  error )j 
when*  corporations  organized  for  like  purfSSftJ 
poaea  under  the  laws  of  the  state  were  ex- 
empt tberefrom,  was  in  conflict  with  the 
Constitution  of  the  state  of  Illinois,  and  rcn* 
dered  said  aci  void  as  to  plainttlf  in  error, 
as  in  conflict  with  the  14th  Amendment  of 
the  Constitution  of  the  United  States,  in 
tbnt  it  abridged  the  privileges  and  immuni- 
ties of  plaintiff  in  error,  who  was  a  citizen 
of  the  United  States,  and  denied  to  it  the 
equal  protection  of  the  laws.  The  county 
court  sustaiaed  the  tax  and  the  supreme 
court  ftflirraed  the  judgment.  This  writ 
of  error  was  then  ^ued  out. 

The  a&slgriment  of  errors  In  this  court, 
omitting  the  specification  of  error  based  on 
the  CoiisJtution  of  the  state,  ta  the  same 
as  that  in  the  state  courts. 

It  is  enough  for  our  purpose  to  say  that 
I  1  of  the  act  of  1895  subjects  to  a  tax  all 
property  situated  within  the  ajtate^  which 
shall,  by  will  or  by  the  intestate  laws,  pass 
from  any  person  who  may  die  seised  or 
possessed  of  the  same.  The  act  was  amend* 
ed  in  1901  by  adding  thereto  the  following 
section : 

'*When  the  beneficial  interest  of  any  prop- 
erty or  income  therefrom  shall  pass  to  or  for 
the  use  of  any  hospital,  religious,  education- 
al, Bible,  missionary^  tractt  scientific,  henev* 
oleot,  or  charitable  purpose,  or  to  any 
trustee,  bishop,  or  minister  of  any  church 
or  relitfious  denomimftion,  held  and  u^d  ex- 
clusively for  the  religious,  educational,  or 
charitable  uses  and  purposes  of  such  church 
or  reliirious  denomination,  institution,  or 
corpor.ttion,  by  grant,  gift,  bequest,  or  otlier*  ,. 
wise,  the  same  shall  not  he  suhject  to  any  _ 
such  duty  or  tax;  but  this  provision  shall 
not  apply  to  any  corporation  which  has  the 
right  to  make  dividends  or  distribute  proflti 
or  assets  among  its  members," 
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The  supreme  court  decided  that  this 
amendment  did  not  apply  to  ''corporations 
created  under  the  laws  of  a  sister  state." 
And  also  decided,  as  so  construed,  the 
amendment  was  not  repugnant  to  the  Con- 
stitution of  the  United  States.  The  court 
said: 

"A  clear  distinction  exists  between  domes- 
[560] tic  corporations*  and  corporations  organized 
under  the  laws  of  other  states.  Such  cor- 
porations fall  naturally  into  their  respective 
classes.  Over  the  one — that  which  the  state 
has  created — the  state  has  certain  powers  of 
control;  and  the  other  is  beyond  its  juris- 
diction. Those  of  its  own  creation  have 
been  endowed  with  corporate  powers  for 
the  purpose  of  subserving  the  interests  of 
the  state  and  its  people;  those  which  have 
been  given  life  by  the  laws  of  a  sister  state 
have  entirely  different  ends  and  objects  to 
accomplish.  The  lawmaking  power  would 
find  many  weighty  considerations  authoriz- 
ing the  classification  of  foreign  and  domestic 
corporations  into  different  classes  and  justi- 
fying the  creation  of  liability  on  the  part  of 
foreign  corporations  to  pay  a  tax  on  the 
right  to  take  property  by  descent,  devise,  or 
bequest,  under  the  laws  of  the  state,  and  at 
the  same  time  leaving  the  right  of  a  domes- 
tic corporation  so  to  take  free  of  any  such 
exaction."    [210  III.  28,  74  X.  E.  811.] 

It  will  be  seen  by  a  reference  to  the  as- 
signment of  errors  that  the  ground  of  the 
attack  by  the  plaintiff  in  error  on  the  va- 
lidity of  tho  tax  assepsod  against  it  is  that 
the  imposition  of  the  tax  upon  it.  while 
other  corporations  organized  for  like  pur- 
poses under  the  laws  of  Illinois  are  exempt, 
renders  the  act  of  May  10,  1001,  void,  as 
to  plaintiff  in  error.  And,  in  their  argument, 
counsel  say:  "It  is  the  effect  given  by  the 
supreme  court  of  Illinois  to  this  amendment 
(th'i  act  of  1901)  that  violates  the  rights 
claimed  by  the  plaintiff  in  error  under  the 
Constitution  of  the  United  States."  The 
construction  of  the  act  by  the  supreme  court 
we  must  accept  as  determining  the  meaning 
of  the  act.  In  other  words,  we  must  re- 
gard the  act  as  if  the  legislature  had,  in 
explicit  language,  excluded  from  its  pro- 
visions foreign  corporations.  If  this  ren- 
ders the  act  void,  plaintiff  in  error,  whether 
its  argument  be  tenable  or  untenable,  seems 
to  be  put  in  the  dilemma  urged  by  the  de- 
fendant in  error,  and  -an  aflirmance  of  the 
judgment  is  required.  If  the  act  of  May  10, 
1901,  is  invalid,  it  cannot  give  exemption 
from  taxation  to  either  domestic  or  foreign 
corporations,  and  plaintiff  in  error  was  right- 
'v  taxed  under  the  act  of  June  15,  ISOH. 
[561]*Plaintiff  in  error,  of  course,  does  not  desire 
to  take  exemption  from  domestic  corpora- 
tions. It  desires  to  remove  the  discrimina- 
tory effect  of  the  amendment  of  May  10, 
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1901,  by  including  in  its  bonntj  foreign  mt- 
porations.  Can  this-  be  done?  May  a  enrt 
by  construction  put  into  a  law  that  wtiA 
the  legislature  has  left  ont?  There  it  • 
difference  between  burdeni  and  beneflta^ 
and  it  may  well  be  that  a  law  which  «» 
fers  the  latter  upon  some  persou,  nl 
thereby  increases  burdens  on  others,  maj  li 
declared  invalid  by  the  conrta.  But  if  thi 
courts  may  strike  down  privilqpes,  m| 
they  extend  favors  and  make  objeeti  if 
bounty  those  whom  the  legislature  hai  ff> 
eluded?  The  questions  raise  important a» 
siderations,  but  we  may  pass  them,  beeun 
the  contention  that  the  act  of  1901  h  it- 
valid  encounters  an  insuperable  obstade  fi 
the  power  of  the  state  to  classify  objeeli 
of  legislation  and  discriminate  betvMi 
classes.  This  power  is  not  unconstitntioBil- 
ly  exercised  by  legislation  which  eien^ 
the  religious  and  educational  institntSooi  4 
the  state  from  an  inheritance  tax  and  nb- 
jects  educational  and  religious  institotiBM 
of  other  states  to  the  tax.  Regarding  akm 
the  purposes  of  the  institutions,  no  difn^ 
ence  may  be  perceived  between  tliem,  W  i» 
garding  the  spheres  of  their  ezerdn,  mk 
the  benefits  derived  from  thdr  emvls^  • 
difference  is  conspicuous.  It  is  tliis 
that  may  have  constituted  the 
of  the  legislation.    • 

Plaintiff  in  error  contests  the 
tion  of  the  act  of  1901  and  the 
deduced  from  it  in  an  able  argument  Wii 
do  not  reply  to  the  argitment  in  detail,  ht 
cause  we  have  defined  so  often  the  prtecl> 
pies  of  classification  that  we  must  wgsii 
repetition  as  unnecessary.     An  obsemtiBi 
or  two,  however,  may  be  worth  whils.   II    ' 
is    contended    that   the   exemption  of  tiN    ^ 
amendment  of  1901  "is  not  limited  by  tbi    * 
decision  of  the  supreme  court  to  eurponli 
takers  or  users,"  and  that  the  deciiion,  tf    -> 
treating  the  act  "as  a  grant  of  privilq^ 
and   immunities  to   corporations,"  igaoiii 
"the  test  of  use  found  in  the  inquiry  ^  ,  j 
what  purpose  is  the  beneficial  *lntcnst  ii  (H 
the  property  devoted?'"  and  the  conriiw*^ 
tion  that  there  was  no  necessity  for  eoffs- 
rate  agency  in  that  connection.    The  rfisB 
of  this  is,  it  is  urged,  that  the  court  ■■'• 
the  "power  of  state  visitation  and  eontroT 
over  corporations  "the  test  of  taxability  ^ 
nontaxability  upon  the  right  of  sutissilM* 
Denying  this  to  be  the  test,  and  eoatendhg 
that  the  test  should  be  the  use  to 
the  property  is  devoted,  and  the 
of   tax   or    freedom    from   tmz 
thereby,  and  asserting  that  plaintiff 
a    person    within   the   JurisdictioB  of  ttl 
state  by  going  there 
erty  there  situated, 
will  of  Mrs.  Speed 
it  is  deduced  that  It  waa  not  eompet«ft  l» 


ine    junsoicuoB   m  vm 
m  to  take  title  to  ynr  1 
>d,  and  by  pratatfav  tti  j 

aa  eridence  of  MMk  tfO^  1 

<«-    ^mm   MM*     ■■■■■■■■— t   ^    1 


F 

m  tsx  the  pTt 
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I  tsx  the  pmperty  of  plaintifT  in 
It  rate  And  th«!  propertj  of  eorpo- 
gsiiix^  under  her  I&ws,  at  anotli' 

be  kept  in  mind  that  the  cantro- 
this  oise  depend  upon  the  power 
e  over  inheritances^  and  the  con- 

may  put  lipon  them  in  the  exet- 
t  power.  And  this  is  prominent 
iaion  of  the  supreme  court-  In 
I  this  power,  artd  classifloation 
ciBe  of  this  power,  the  court  took 
Qt  the  greater  control  arsd  direc- 
aite  had  over  domestic  than  over 
porations.  It  did  not  put  out  of 
Lsea  of  property  ti^cpressed  in  the 
Hj  nor  ignore  the  consideration 
wm0  no  necessity  for  a  corporate 

execxite  those  us(*s.  The  case 
especially  a  comparison  of  the 
lorpo ration 9,  Imt  the  decision  was 
agh  to  (?on elder  natural  persons. 
aueh  a  tax''  (an  inheritance  tax), 
said,  **the  lej^islature  may  con- 
•elation  which  the  person  or  eor- 
iven  the  right  of  succession  sua- 
he  deceased,  to  the  property,  or 
be,  and  may  regulate  the  amount 

to  he  required  in  view  of  such 
nd  in  exercising'  this  power  may 
n  the  Tight  of  one  class  of  persons 
tions  to  take,  an<i  may  deem  it 
npose  no  tajc  upon  the  right  of 
les  of  persons  or  corporations  to 
I  Federal  court  would  hesitate  in- 
it  impedimCTits  on  this  power  or 
'ftlid  any  claBflificntion  of  persona 
tions  that  had  reasonable  regnrd 
poises  of  the  state  and  its  Jegisla- 

it  cannot  be  said  that  if  a  state 
opertT  bequeathed  for  charitable 
mal  purposes  from  taxation  it  is 
lie  or  arbitrary  to  require  the 
be  exercised  or  the  education  to 
sd  within  her  borders  and  for  her 
lether  exercised  through  persons 
tlons. 
it  affirmed. 


TED  STATES  OF  AMERICA 

rOHH  F.  SBIPP  et  ah 

I  a  Reporter's  ed.  563-575.) 

-disobeying  order  staying  pro- 
— jurisdiction, 

k  of  jurisdiction  in  the  Fedora] 
irt  of  a  petition  for  habeas  cor- 
tbe  Supreme  Court  ol  the  appeal 
jrdfr  denvinjj  the  writ,  does  not 


the  Supreme  Court  that  "all  proceedingm 
against  the  ap^iellant  be  stayed,  and  ths 
custody  of  said  appellant  be  retained  pend- 
ing this  appeal/*  since  that  court  necesda" 
rily  has  juHsfliction  to  decide  whether  tho 
case  ia  properly  before  it. 
Contempt^ — purging  by  sworn  denials. 

2.  Sworn  answers  denying  any  uartld- 
pation  in  the  alleged  murder  of  a  prisoner 
under  sentence  of  death  in  a  state  court, 
pending  his  appeal  to  the  Federal  Supreme 
Court  from  an  order  of  a  circuit  court  de- 
nying relief  by  habeas  corpus,  are  not  suf- 
ficient to  purt(e  the  alliants  of  a  eharge  of 
contempt  of  the  Supreme  Court  by  taking 
part  in  such  murder  after  the  appeal  had 
been  allowed  and  a  stay  of  proceedings  or- 
dered. 

Contempt — murder  of  prisoner  pending  his 
appeal. 

H.  Participation  in  the  murder  of  a  pris- 
oner under  sentence  of  death  in  a  state 
court,  with  intent  to  prevent  the  delay  at- 
tendant upon  an  appeal  to  the  Federal  Su- 
preme Court  from  an  order  of  the  circuit 
court  denying  relief  tiy  habeas  corpus,  and 
to  prevent  the  hearing  of  such  appeal^  is  a 
contempt  of  the  Supreme  Court,  where  such 
murder  was  committed  after  the  appeal  had 
been  allowed  and  that  court  had  ordered 
that  '*all  proceedings  againgt  the  appellant 
be  stayed,  and  the  custody  of  ^aid  appellant 
be  retained  pending  this  appeaL"* 


[No.  IE,  Original.] 


Argned  December  4^  6, 
cember  24, 


1000. 
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INFORMATION  charging  a  contempt  of 
court  in  murdering  a  prisoner  under  sen- 
tence of  death  in  the  Criminal  Court  of 
Hamilton  County,  State  of  Tennesaee,  after 
his  appeal  to  the  Federal  Supreme  Court 
from  an  order  of  the  Circuit  Court  for  the 
Northern  Division  of  the  Eastern  District 
of  Tennessee,  denying  relief  by  habeas  cor- 
pus, had  heen  allowed  and  a  stay  of  proceed- 
ings ordered.  Certain  preliminary  legal  ob- 
jections ovemiled. 

The  facts  are  stated  in  the  opinion. 

Solicitor  Cencral  Hoyt  argued  the  cause, 
and»  with  Attorney  neneral  Moody,  filed 
a  brief  for  complainant: 

A  conspiracy  such  as  alleged  here  would 
he  punishable  under  U.  S,  Be  v.  Stat,  I  5503, 
U,  S.  Com  p.  Stat,  IflOl,  p,  3712,  as  depriv- 
ing a  citizen  of  a  privilege  secured  to  him 
by  Federal  law ;  but|  whether  or  not  that 
c.tep  shall  follow  this  in  due  time»  that  Ha- 
iti lily  cannot  alTcct  this  proceeding. 

ni  Savin,  131  U.  S,  267,  33  L,  ed.  ISO,  fl 
Slip.  Ct.  Rep.  m9. 

It  ha**  iipcn  decided  so  often  by  this  court 


-8ons    to   diaremird,    without    lia  .  .  ,  . 

fOcesB  for  contempt,  the  order  of  I  tiiat  there  is  no  right  to  a  juiy  trial  in  t-oa 
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tempt   cases  that  it  b  only  necessary  to 
cite  the  decisions. 

Eilenbecker  v.  District  Court,  134  U.  S. 
^1,  33  L.  ed.  801,  10  Sup.  Ct.  Rep.  424;  Ex 
parte  Terry,  128  U.  S.  289,  32  L.  ed.  405, 
9  Sup.  Ct.  Rep.  77;  Re  Savin,  supra;  Re 
Cuddy,  131  U.  S.  280,  33  L.  ed.  154,  9  Sup. 
-Ct.  Rep.  703;  Interstate  Commerce  Com- 
mission y.  Brimson,  154  U.  S.  447,  489,  38 
L.  ed.  1047,  1061,  4  Inters.  Com.  Rep.  545, 
14  Sup.  Ct.  Rep.  1125;  Re  Debs,  158  U.  S. 
^64,  39  L.  ed.  1092,  15  Sup.  Ct.  Rep.  900. 

The  circuit  court  had  jurisdiction  of  John- 
son's case. 

Ex  parte  Royall,  117  U.  S.  241,  251,  29  L. 
ed.  808,  871,  6  Sup.  Ct.  Rep.  734;  Ex  parte 
Terry,  supra;  Re  Loney  (Thomas  v.  Loney) 
134  U.  S.  372,  33  L.  ed.  949,  10  Sup.  Ct. 
Rep.  584;  Re  Ncagle  (Cunningham  v. 
Koagle)  135  U.  S.  1,  34  L.  ed.  55,  10  Sup. 
Ct.  Rep.  65S;  Re  Wood  (Wood  v.  Brush) 
140  U.  S.  278,  35  L.  ed.  505,  11  Sup.  a.  Rep. 
738;  Cook  v.  Hart,  146  U.  S.  183,  36  L.  ed. 
«34.  13  Sup.  a.  Rep.  40;  Re  Frederich,  149 
U.  S.  70,  37  L.  ed.  663,  13  Sup.  a.  Rep 
793;  New  York  v.  Eno,  155  U.  S.  89,  39  L. 
'  «d.  SO,  15  Sup.  Ct.  Rep.  30;  Whitten  ▼. 
Tomlinson,  160  U.  S.  240,  40  L.  ed.  411,  16 
Sup.  Ct.  Rep.  297;  Baker  v.  Grice,  169  U. 
S.  284,  42  L.  ed.  748,  18  Sup.  a.  Rep.  323; 
Tinsley  v.  Anderson,  171  U.  S.  101,  43  L. 
-ed.  91,  18  Sup.  Ct.  Rep.  805;  Davis  v.  Burke, 
179  U.  S.  399,  45  L.  ed.  249,  21  Sup.  Ct 
Rep.  210;  Wildeiihus's  Case  (Mali  v.  Keeper 
of  Common  Jail)  120  U.  S!  1,  30  L.  ed.  565, 
7  Sup.  Ct.  Rep.  385;  Ex  parte  Fonda,  117 
U.  S.  516,  29  L.  ed.  994,  6  Sup.  a.  Rep. 
848;  Re  Duncan  (Duncan  v.  McCall)  139 
U.  S.  449,  35  L.  ed.  219,  11  Sup.  a.  Rep. 
573:  Re  Burrus,  136  U.  S.  586,  34  L.  ed. 
500,  10  Sup.  Ct.  Rep.  850. 

On  writ  of  error  from  the  highest  court 
•of  a  state  this  court  sometimes  affirms  the 
judgment,  but  sometimes  dismisses  the 
writ  of  error  on  the  ground  that  no  con- 
stitutional or  other  Federal  question  is 
reallv  and  substantiallv  involved  (Brown  v. 
New' Jersey;  175  U.  S.*172,  44  L.  ed.  119,  20 
Sup.  Ct.  Rep.  77;  Spies  v.  Ulinois  [Elx  parte 
Spies]  123  U.  S.  131,  31  L.  ed.  80,  8  Sup. 
Ct.  Rep.  21 ;  Craemer  v.  Washington,  164  U. 
S.  704,  41  L.  ed.  1183,  17  Sup.  Ct.  Rep.  993) : 
but  in  cases  of  habeas  corpus  from  circuit 
courts  involving  the  authority  of  state 
courts,  the  court  has  invariably  affirmed 
or  reversed  the  jud'rinont  below,  thus  sus- 
taining the  jurisdiction  of  the  circuit  court. 
Always  a  Federal  question  was  necessarily 
alleged  and  was  sufficiently  involved  for 
jurisdictional  purposes. 

Ijick  of  jurisdiction  in  the  circuit  court 
to  issue  the  writ  would  not  moan  lack  of 
j.iit^.iiiiioii  in  this  court  to  entertain  and 
act  upon  the  appeaL 
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Ex  parte  Royall,  117  U.  S.  241,  29  L  a 
868,  6  Sup.  a.  Rep.  734. 

The  power  to  punish  for  contempts  ii  ii 
herent  in  all  courts.  Its  existenee  is  a 
sential  to  the  preser^'ation  of  order  i 
judicial  proceedings  and  to  the  enforenM 
of  the  judgments,  orders,  and  writs  of  tk 
court;s,  and  consequently  to  the  due  ad 
ministration  of  justice.  The  raomeiit  tk 
courts  of  the  United  States  were  called  iiti 
existence  and  invested  with  juriidietioi 
over  any  subject,  they  became  poweswd  s 
this  power. 

Ex  parte  Robinson.  19  Wall.  505,  510^  8 
L.  ed.  205,  207;  Ex  parte  Terry,  128  U.  8 
289,  302,  303,  32  L.  ed.  405,  408.  9  Sopia 
Rep.  77 ;  Anderson  ▼.  Dunn,  6  Wheat.  ^ 
227,  5  L.  ed.  242.  247;  Re  Cooper,  aS  Vt 
257;  Re  Savin,  131  U.  S.  267,  274.  S3  Lii 
150,  152,  9  Sup.  Ct.  Rep.  699;  Eilenbeefar 
V.  District  Court,  134  U.  S.  31,  36,  S7.  S 
L.  ed.  801,  803,  804,  10  Sup.  CU  Rep.  til; 
Interstate  Commerce  Commission  ▼.  Bria- 
son,  154  U.  S.  447,  489.  38  L.  ed.  1017,  lOfl, 
4  Inters.  Com.  Rep.  545.  14  Sup.  Ct  Rf. 
1125;  Re  Debs,  158  U.  S.  564,  595,  5M.3IL 
1002,  1106,  1107,  15  Sup.  Ct.  Rep.  900. 

The  opinions  in  Re  Tampa  Suburbiit 
Co.  168  U.  S.  583,  42  L.  ed.  589.  18  Sup.  a 
Rep.  177,  and  Re  Vidal,  179  U.  S.  \%  tf 
L.  ed.  118,  21  Sup.  Ct.  Rep.  48^  n^getLt 
perhaps  that  the  inherent  general  puiv 
of  the  court  to  issue  writs  may  go  fnrtlff 
than  the  statutory  authority.  The  itiM* 
tory  authority,  however,  ia  invoked  ia  thm 
cases  for  the  refusal  to  iaane  the  villi 
rather  than  rejected.  But  we  have  no  doril 
that  in  any  proper  case  the  bonrt  wM 
hold  unhesitatingly  that  ita  general  aaiii- 
herent  authority,  of  whatever  Datiii%  dw 
not  need  any  statutory  grant  of  powtf,  arf 
is  not  subject  to  statutory  reatrietioMi 

But  if  U.  S.  Rev.  SUt.  I  725,  U.  &  Oiif 
Stat.  1901.  p.  583,  ahall  be  held  to  apvlT 
to  this  court,  the  present  caae  ia  iadaW 
within  its  very  language.  We  are  mC  aiv 
concerned  with  contempt  committed'  in  At 
face  of  the  court  or  so  near  aa  to  ba  ea* 
structively  in  ita  preaenoa  (Ex  fKtiB 
Terry,  128  U.  S.  289.  307.  32  L.  ed.  401,  A 
9  Sup.  Ct.  Rep.  77;  Re  Savin,  131  U.  S.tKi 
277,  278,  33  L.  ed.  150,  153.  154,  9  Sop^CX 
Rep.  609;  4  Bl.  Com.  286);  thia  ia  oM  4 
the  matters  that  arise  «t  a  diataaee,«i 
accordingly  an  instant  attachment  did  nl 
issue,  but  a  rule  to  show  cause.  Biik,d» 
though  a  matter  arising  at  a  diBtaaes,tfi 
not  a  question  of  diaturbance  or  dMMM 
in  or  near  the  preaence  of  the  eooitv  ft  ft 
the  vital  matter  of  refuaing  to  obiy  tli 
court's  command,  which  ia  aa  aariowa  al  tti 
remotest  corners  of  the  oountty  aa  k  ttl 
court  room. 

Eilenbecker  v.  DUtrict  Oraii,  134  U.  I 
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H  L.  ed.  801,  8M,  10  Sup.  a.  Rep. 

Irtrer  of  «  eotirt  to  make  an  order 
iritli  It  the  eqtaal  power  to  pirnish 
pb^)f»iio«  of  that  order, 
fcfi.  15S  V.  B.  604.  mi.  505,  39  L. 

1106,  15  Snp.  Ct.  Rep/900. 
pm^  net  may  bi^  a  en  me  botb 
I  ?tat(^  and  the  Unitetl  States,  and 
fid  StMe^  lias  full  power  to  pun- 
ther  the  state  does  (>r  not. 
F.  North  Carolina.  132  U.  S.  ISl, 
.  287,  10  Sup.  Ct.  Rep.  47 j  Petti* 
United  States,  148  U.  S.  197,  37  L. 

13  Sop,  Ct.  Hep.  542 1  Crossley  v. 
a,  108  U.  8.  640,  €2  I,,  ed.  510,  li 

«  Judsoii  Harmoa  and  Robert  B. 
^led  the  eaii.ie,  and,  with  Messrs, 
Cooke  and  Mr.  Robert  Pritchard, 
l«f  for  defendants : 

I  eat  Ion  is  ftin  da  mental  whether  the 
rhieh  the  order  was  made  was  one 
t  fact,  came  within  the  limited  ap- 
Bri^dietion  of  the  court;  whether 
really  had  the  ri^ht  of  which  the 
!•  are  chareffld  with  depriTring  him, 
ibJs  court  hear  his  case;  because,  if 
f    be    made    without    jurisdi<^tion. 

be  no  punishment  for  contempt, 
te  Rowland,  104  U.  S.  004-612,  26 
-mil  Ex  parte  Fiak,  113  tJ.  S.  713, 
HIT,  5  Sup.  Ct.  Rep,  724;  Re  Saw- 
a.  S.  200,  31  L.  ed.  402,  8  Sup.  a. 

aometlmes  been  suggested  that  a 
■  whom  an  order  is  directed  will  not 

to  question  the  authority  of  the 
make  it,  when  he  is  arraigned  for 
fice.  fts  in  Tomanses  v.  Mel  sing,  45 
.  615,  lOfl  Fed.  788;  Anrterson  v. 
,  48  C.  a  A.  I,  109  Fed,  071.  This 
ms  to  have  been  negatived  by  in- 

II  Re  McKenzie.  ISO  tJ.  S.  536,  46 
7,  21  Sup.  Ct.  Rep.  468,  the  court 
hat  the  orders  were  not  neee^aarily 

refusing,  for  that  reason  only,  to 
be  action  of  the  circuit   court   of 

But  this  sug'gestion  has  alwaya 
way  <jf  admonition  only,  because 

of  no  case  where  it  was  made  in 
waa  eyer  the  basis  of  puni^^hmcnt 
?rapt,  the  finding  having  always 
:  the  order  d  bob  eyed  was  in  fact 
d.  And  in  such  cases  generally, 
ways,  the  proceeding  has  had  for 
:  the  suppression  of  a  continuing 
ice,  and  not  mere  punishment  for 

;«nt  of  the  right  of  Federal  courts 
re  by  a  writ  of  habeas  corpus  with 
fB  of  courts  and  other  authorities 
i  is  carefully  defined  by  statute. 
T,  Peck,  199  U.  a  425,  433,  60  L. 
S9,  28  Sup.  a.  Rep.  87* 
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The  reluctance  with  which  this  court  will 
sanction  Federal  interference  with  a  stato 
in  the  administration  of  its  domestic  law 
for  the  prosecution^  of  crime  has  been  fre- 
fjuently  stated  in  the  deliverances  of  the 
court  upon  the  subject.  It  is  only  where 
fundamental  rights,  specially  secured  by  the 
Federal  Constitution,  are  invaded,  that  such 
interference  h  warranted. 

Rogers  v.  Peck,  199  U.  S.  425,  50  L.  ed. 
256,  2$  Sup,  Ct.  Rep.  87. 

The  case  must  involve  the  construction 
or  application  of  the  Constitution  within 
the  intent  and  meaning  of  the  statute. 

Re  Lennon,  150  U.  S.  3S3,  399,  37  K  ed. 
1120,  1122,  14  Sup.  Ct,  Rep,  123, 

See  also  Carev  v.  Houston  &  T.  C.  E,  Go, 
150  U.  S.  170/181,  37  L.  ed.  1041,  1044, 
14  Sup,  Ot,  Rep.  463;  Carter  v.  Roberts, 
177  U,  9.  496,  44  L,  ed,  861,  20  Sup.  a. 
Rep.  713;  Cincinnati,  H.  &  D.  R,  Co.  v. 
Thiebaud,  177  U.  S.  616,  620,  44  L.  ed,  Oil, 
913,  20  Sup.  Ct.  Rep.  822*  Kohl  v.  Lehlback, 
160  U.  8.  293.  40  L.  ed.  432,  16  Sup.  Ct,  Rep. 
304;  Reid  v.  Jones,  187  U.  8.  153,  47  L.  ed. 
116,  23  Sup.  Ct.  Rep.  89;  Minnesota  v. 
Brundage,  180  U.  S.  499,  505,  45  L.  ed.  63t» 
642,  21  Sup.  Ct,  Rep.  455;  New  York  v.  Eno, 
155  U,  S.  80,  06,  97,  39  L.  ed,  80,  83,  15 
Sup,  Ct,  Rep.  30. 

The  constitutional  question  must  be  real 
and  substantial. 

Storti  r.  Ma^sachusettt,  183  U.  8.  138, 
143,  144,  46  L,  ed.  120,  124,  22  Sup.  Ct.  Rep. 
72;  Bradley  v.  Light  cap,  195  U.  S.  25,  49 
L.  ed,  76,  24  Snp.  Ct.  Rep.  753^  Wilaon  v. 
North  Carolina.  109  U.  S.  586,  42  L.  ed. 
365,  18  Sup.  Ct.  Rep.  435;  Bonin  V.  Gulf  Co. 
198  U.  S.  115,  117,  40  L.  ed.  970,  971,  25  Sup. 
Ct,  Rep.  608;  Lampasaa  v.  Bell,  180  U.  8. 
276,  282,  233,  45  L.  ed.  527,  530,  21  Sup.  a, 
Rep,  368. 

The  Federal  question  cannot  be  Aral 
raised  In  the  assignment  of  errors,  but  there 
must  have  been  a  definite  claim  of  a  right 
under  the  Constitution  or  laws  of  the  United 
States. 

Muae  V.  Arlington  Hotel  Co.  168  U.  S. 
430.  42  L.  ed.  631,  18  Sup.  Ct.  Rep.  100; 
Auabro  v.  United  States,  150  U.  S.  605,  697, 
40  L.  ed.  310,  311,  16  Sup.  Ct.  Rep.  187; 
Chicago  &  N,  W.  R.  Co.  v.  Chicago,  164 
U.  S.  454,  41  L.  ed.  611,  17  Sup,  Ct,  Rep, 
120. 

It  is  true  that  the  jurisdiction  of  tha 
court  in  error  to  the  state  court  of  last  re- 
sort depends  on  U.  S.  Rev.  Stat.  §  709,  U, 
S,  Comp.  Stat.  1901,  p.  575,  which  in  terma 
requires  the  Federal  right  to  be  specially 
set  up  or  claimed.  But  the  above  cases  and 
many  othefa  show  that  the  failure  of  the 
record  to  disclose  a  case  of  the  kind  which 
this  court  is  a ut homed  by  law  to  review 
ia  held  to  amount  to  a  lack  of  jurisdiction, 
not  mere  ground  for  a£rmance. 
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See  Arkansas  v.  Schlierholz,  179  U.  S.  598, 

45  L.  ed.  335.  21  Sup.  a.  Rep.  229;  Chicago 
&  N.  W.  R.  Co.  ▼.  Chicago,  164  U.  S.  454, 
457.  468,  41  L.  ed.  511,  612,  17  Sup.  a.  Rop. 
129;  Hulbert  v.  Chicago,  202  U.  S.  275,  281, 
50  L.  ed.  1026,  1028,  28  Sup.  a.  Rep.  617; 
Davis  V.  Texas,  139  U.  8.  651,  657,  36  L.. 
ed.  300.  303,  11  Sup.  Ct.  Rep.  675;  Martin  v. 
Texas,  200  U.  S.  316,  60  L.  ed.  497,  26  Sup. 
a.  Rep.  338. 

No  question  of  the  application  or  con- 
struction of  the  Constitution  was  raised  or 
■uggested  at  the  trial  in  the  state  court, 
nor  was  there  proof  or  tender  of  proof  which 
could  be  the  foundation  for  such  question. 
Martin  v.  Texas,  supra.  The  petition  for 
habeas  corpus  alleged  no  lack  of  jurisdiction 
in  the  state  court,  either  to  try  Johnson  or 
to  adjudge  the  sentence  under  which  he 
was  in  custody.  It  is  not  charged  that 
any  of  the  alleged  denials  of  rights  secured 
to  him  by  the  Constitution  of  the  United 
States  were  made  by  virtue  or  under  color 
of  the  Constitution,  laws,  or  rules  of 
practice  of  the  state.  While  an  alleged 
denial  of  Constitutional  rights  by  state  of- 
ficials acting  contrary  to  the  laws  of  the 
■tate  may  be  subjected  to  review  in  this 
court,  this  cannot  be  done  through  a  writ 
of  habeas  corpus,  but  only  by  writ  of  error 
to  the  highest  court  of  the  state. 

Re  Wood  (Wood  v.  Brush)  140  U.  S.  278, 
36  L.  ed.  505,  11  Sup.  a.  Rep.  738. 

The  same  rule  was  applied  in  Kentucky 
V.  Powers,  201  U.  S.  1,  60  L.  ed.  633,  26 
Sup.  a.  Rep.  387.  While  that  case  related 
to  habeas  corpus  issued  under  the  removal 
act  (U.  S.  Rev.  Stat.  $$  641,  642,  U.  S. 
Comp.  Stat.  1901,  pp.  620,  621),  it  appliei 
equally  here  because  the  principle  ia  the 
same. 

As  the  court  said  by  Mr.  Justice  McKenna 
in  Howard  v.  Kentucky,  200  U.  S.  164,  173, 
60  L.  ed.  421,  425,  26  Sup.  Ct.  Rep.  189,  it 
was  not  designed,  as  was  observed  by  the 
Chief  Justice  in  Re  Converse,  137  U.  S.  624, 
631,  34  L.  ed.  796,  799,  11  Sup.  a.  Rep. 
191,  to  interfere  with  the  power  of  the 
state  to  protect  the  lives,  liberty,  and  prop- 
erty of  its  citizens;  nor  with  the  exercise 
of  that  power  in  the  adjudication  of  the 
courts  of  the  state  in  administering  the 
process  provided  by  the  law  of  the  state. 

The  claims  of  Johnson  that  he  was  de- 
prived of  constitutional  rights  were  not  real 
and  substantial,  but  were  "absolutely  frivo- 
lous" and  "wholly  without  foundation." 

Storti   V.   Massachusetts,   183  U.   S.   138, 

46  L.  ed.  120,  22  Sup.  Ct.  Rep.  72. 

Mr.  Lewis  Shepherd  also  argued  the  eauae, 
and,  with  Messrs.  Martin  A.  Fleming  and 
T.  B.  Shepherd,  filed  a  brief  for  defendants: 

The  rule  at  common  law  was  that  a  per- 
son '^barged  with  contempt  of  a  court  of 
law  was  made  to  answer  the  contempt  on 
322 


oath,  and  if,  by  his  oath,  he  dear 
self  of  the  contempt,  he  was  dis 
No  testimony  was  taken  by  the  < 
rebut  his  own ;  but,  should  lie  swear 
he  was  subsequently  proseeated  i 
jury.  This  is  still  the  rule  except 
affecting  private  property  and  privsi 
It  does  not  make  so  much  difference 
the  contempt  proceeding  is  in  a  conr 
or  a  court  of  equity.  The  logical 
tion  between  contempts  in  thk  re; 
lates  to  the  nature  of  the  partieol 
tempt,  rather  than  to  the  court  in  i 
occurred. 

Thompson  t.  PennsylTania  R.  Co 
J.  £q.  106,  21  Atl.  182. 

Manifestly,  the  contempt  charged 
case  belongs  to  the  class  known  aa  i 
or  constructive  contempts,  in  wh 
answer  of  the  contemner  is  oondoar 

King  V.  Vaughan,  2  Dongl.  K. 
King  ▼.  Sims,  12  Mod.  611;  United 
V.  Dodge,  2  Gall.  313,  Fed.  C^  No. 
Re  May,  1  Fed.  737;  Haakett  v.  8l 
Ind.  176;  Burke  y.  State,  47  Ind.  68{ 
▼.  Earl,  41  Ind.  464;  People  ex  reL  I 
Few,  2  Johns.  290;  Re  Walker,  ffi  M 
Re  Moore,  63  N.  C.  397;  Thomas  i 
mine,  1  Yeates,  40;  Underwood's 
Humph.  46;  9  Cyc  Law  ft  Proe.  p.  44 
▼.  People,  192  111.  473,  66  LJLA.  4« 
469;  United  States  v.  Debs,  6  Intei 
Rep.  163,  64  Fed.  724;  Re  Savin,  13 
267,  33  L.  ed.  160,  9  Sup.  Ct.  Rep.  61 

Mr.  6.  W.  Chamlee  also  argui^d  tl 
for  defendants. 

*Mr.  Justice  Holmes  delivered  the 
of  the  court: 

This  is  an  information  chai^injr 
tempt  of  this  court,  and  is  to  the  f( 
effect.  On  February  II,  1000,  one  J 
a  colored  man,  was  convicted  of  Tti\ 
a  white  woman,  in  a  criminal  couit  i 
ilton  county,  in  the  state  of  Tennes 
was  sentenced  to  death.  Ob  2tfan 
presented  a  petition  for  a  writ  of 
corpus  to  the  United  States  drent 
setting  up,  among  other  things,  1 
negroes  had  been  excluded,  ilk^D 
the  grand  and  petit  juries;  that  hit 
had  been  deterred  from  pleading  tl 
or  challenging  the  array  on  this 
and  also  from  asking  for  a  change  c 
to  secure  an  impartial  trial,  or  foi 
tinuance  to  allow  the  exdtaaMBft 
side,  by  the  fear  and  danger  of  ■ 
lence;  and  that  a  motion  for  a  new  t 
an  appeal  were  prevented  by  the  mi 
For  these  and  other  reasons  it  wis 
that  he  was  deprived  of  various  c 
tional  rights,  and  was  about  to  ha  i 
of  his  life  without  due  process  of  h 

On  March  10,  after  a  hsaring  ^ 
dence,  the  petition  was  deniad,  wmi 


UiriTxi>  8t4tbs  t,  8hiff, 


!  Iltat  tli€  petitiotiex  be  remanded  to 
Aioiiiody  of  the  aherilT  of  Hamilton  raun^ 
^,  to  bt  detained  bj  bim  in  bis  custody  for 
t  pwted  of  ten  dajs,  in  which  to  enable 
t&«  prUlian«»r  to  proiecute  an  appi?olt  and. 
Id  licfiuU  of  Ihi  prosecution  of  the  appeal 
»|tli}u  tbAi  tiin^t  to  be  then  further  pro- 
Gi«d«4  with  bv  the  state  court  under  its 
Mgteiee.  On  M&rch  17  &n  appeal  to  this 
mat  wns  allowed  by  Mr*  Justice  Harlan. 
Ob  th*  following  Monday,  March  H^,  a  Birtii- 
krordtr  wiJ  mftde  by  this  courts  and  it  was 
mAtml  further  **tbat  all  proeeedings  against 
th^  tppvlbnt  be  stayed,  and  the  custody  of 
I  ippeUint  h%  retained  pending  this  ap- 

*Bbi  ftberiff  of  Hamilton  county  waa  noti- 
}ff  tefc;graph  of  the  order,  receiving  the 
"htfore  6  o*cloek  on  the  aame  day.  The 
!ftb^  papers  of  Chattiinooga  published  a 
»unt  of  what  this  court  bad  done. 
It  Alleged  that  *the  sheriff  and  hJs 
were  informed,  and  had  reason  to 
^im.  that  an  attempt  would  be  made  that 
f^t  bj  a  mob  to  murder  tbe  prisoner, 
liivrt1ideS9,  if  the  allegaticvns  be  tnie,  tbe 
ikrif.  early  in  tbe  evening,  withdrew  tbe 
IbitomaFy  guard  from  the  jail,  atid  left 
Iftij  the  night  Jailer  in  charge*  Sub.se- 
fteotlf,  it  ii  alleged,  the  sheriff  and  tbe 
likz  defendants,  with  many  others  un- 
bnwiE,  conspired  to  break  into  the  jail  for 
fk  purpose  of  lynching  and  murdering 
Muuoii,  with  intent  to  show  contempt  for 
%  order  of  this  court,  and  for  tbe  purpose 
ol preventing  it  from  bearing  the  appeal  and 
Jolajoa  from  exercising  bia  rights*  Tn 
iMbersnce  of  thia  conspiracy  a  mob,  in- 
Ariin^  the  defendants,  except  the  aheriJT^ 
ftrpp^  and  the  night  jailer,  Gibson,  broke 
fato  the  jail,  took  Jobniion  out  and  hanged 
kin,  the  sheriff  and  Gibson  pretending  to 
<b  their  duty,  but  really  sympathizing  with 
isd  ibetting  the  mob.  The  final  acta  as 
tdl  It  the  conspiracy  are  alleged  &6  a  con- 

lit  defendants  have  appeared  and  an- 
w*r$d,  and  certain  prelimtnary  questions  of 
hw  have  been  argued  which  it  is  convenient 
■fid  ju!t  to  have  settled  at  tbe'outset  before 
•ij  further  steps  sre  taken.  The  first  ques* 
iw,  Mt orally,  is  that  of  the  jurisdiction  of 
^  foart.  The  jurisdiction  to  punish  for 
i  eonf^aipt  is  not  denied  as  a  general,  ab- 
itaet  proposition*  as,  of  courie,  it  could  not 
fce  with  success.  Ex  parte  Robtnaon,  IS* 
WtE  60S,  510,  22  L.  ed.  205,  207;  Ex  parte 
feiy,  128  U.  8.  289,  302,  303,  32  L.  ed.  405, 
*8,  t  Sup.  Ct.  Rep.  77.  But  it  is  argued 
tfcat  the  drcuit  eourt  bad  no  juri^fliction  in 
iht  bit>eas  corpus  case,  unless  Johnson  was 
Ea  Cttitody  in  violation  of  the  Constitution 
let.  Stat,  S  753,  U.  S.  Comp,  Stat.  1901,  p. 
M),  and  that  th^  appellate  jurisdiction  of 
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this  court  was  dependent  on  the  act  of 
March  S,  1891.  chap.  517,  9  5,  20  Stat,  at  L. 
827,  U.  S.  C3omp.  Stat.  1901,  p.  649  (Re  Len^ 
non,  160  U.  S.  393,  37  L.  ed.  1 120,  14  Sup.  Ct. 
Rep.  123),  and  by  that  act  did  not  exist  un- 
less the  ease  involved  *tbe  oonstniction  or 
application  of  the  Constitution  of  the  United 
States."  If  the  caBe  did  not  involve  the  ap- 
plication of  the  Constitution  otherwise  than 
by  way  of  pretense,  it  is  said  that  this  court 
was  without  jurisdiction,  and  that  its  order 
might  be  contemned  with  impunity.  And 
it  is  urged  *tbat  an  inspection  of  the  evi'[573] 
dence  before  the  circuit  courts  if  not  the  face 
of  the  petition,  shows  that  tbe  ground  al- 
leged for  the  writ  was  only  a  pretense* 

We  regard  this  artrunient  as  unsound.  It 
has  been  held,  it  is  true,  that  orders  made 
by  a  court  having  no  jurisdiction  to  make 
them  mnj  be  disregarded  without  liability 
to  profesB  for  contempt.  Re  Sawyer,  124 
V.  S.  20O,  ,^1  L,  ed.  402,  8  Stip.  Ct-  Hep.  482; 
Ex  parte  Fisk,  113  U.  S,  713,  28  L.  ed.  1117, 
5  Sup.  Ct.  Rep.  724;  Ek  parte  Rowland,  104 
U.  S.  604,  2§  L.  ed.  861.  But  even  if  the 
circuit  court  had  no  jurisdiction  to  enter- 
tain Jobnion's  petition,  and  if  this  court  had 
no  jurisdiction  of  the  appeal,  this  court, 
and  this  court  alone,  could  decide  that  such 
was  the  law.  It  and  it  alone  necessarily 
had  jiarisdiction  to  decide  whether  the  case 
was  properly  before  it.  On  that  question, 
at  least,  it  was  its  duty  to  permit  argu- 
ment, and  to  take  the  time  required  for 
such  consideration  as  it  might  need.  8ee 
Man?ifield,  C  &  T..  M.  R.  Co.  v.  Swan,  111 
U.  S.  379,  387,  28  L,  ed.  462,  405,  4  Sup.  Ct. 
Rep.  510.  Until  its  judgment  declining 
jurisdiction  should  be  announced,  it  had  au- 
thority, from  the  necessity  of  the  ca^,  to 
make  orders  to  preserve  the  existing  con- 
ditions and  the  subject  of  the  petition,  just 
as  tbe  state  court  was  bound  to  refrain 
from  further  proceedings  until  the  same 
time.  Rev.  Stat.  §  760;  act  of  March  3, 
1893,  chap.  226,  27  Stat,  at  L.  751,  U.  S. 
Comp.  Stat.  1901,  p.  697.  The  fact  that  the 
petitioner  was  entitled  to  argue  bis  case 
shows  what  needs  no  proof,  that  the  law 
contemplates  tbe  possibility  of  a  decision 
either  way,  and  therefore  must  provide  for 
it.  Of  course,  the  provision  of  Rev.  Stat. 
§  766,  that,  until  final  judR-ment  on  the  ap- 
peal, further  proceedings  tn  the  state  court 
against  the  prisoner  shall  be  deemed  void, 
applies  to  every  case.  There  is  no  implied 
exception  if  the  final  judgment  shall  happen 
to  be  that  the  writ  should  not  have  issued 
or  that  the  appeal  should  be  dismi^iaed. 

It  is  proper  that  we  should  add  that  we 
are  unable  to  ajn"ee  with  the  premii^es  upon 
which  tbe  conclusion  jtist  denied  is  based. 
We  cannot  regard  the  grounds  upon  which 
the  petition  for    habeas    corpus    was   pre- 
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fiented  as  frivolous  or  a  mere  pretense.  The 
murder  of  the  petitioner  has  made  it  impos- 
[674]sible  to  decide  *that  case,  and  what  we  have 
said  makes  it  unnecessary  to  pass  upon  it 
as  a  preliminary  to  deciding  the  question  be- 
fore us.  Therefore  we  shall  say  no  more 
than  that  it  does  not  appear  to  us  clear  that 
the  subject-matter  of  the  petition  was  be- 
yond the  jurisdiction  of  the  circuit  court, 
and  that,  in  our  opinion,  the  facts  that 
might  have  been  found  would  have  required 
the  gravest  and  most  anxious  consideration 
before  the  petition  could  have  been  denied. 
Another  general  question  is  to  be  an- 
swered at  this  time.  The  detendants  sev- 
erally have  denied  under  oath  in  their 
answer  that  they  .had  anything  to  do  with 
the  murder.  It  is  urged  that  the  sworn 
answers  are  conclusive;  that  if  they  are 
false  the  parties  may  be  prosecuted  for  per- 
jury, but  that  in  this  proceeding  they  are 
to  be  tried,  if  they  so  elect,  simply  by  their 
oaths.  It  has  been  suggested  that  the 
court  is  a  party  and  therefore  leaves  the 
fact  to  be  decided  by  the  defendant.  But 
this  IS  a  mere  afterthoifght,  to  explain 
something  not  understood.  The  court  is  not 
a  party.  There  is  nothing  that  affects  the 
judges  in  their  own  persons.  Their  con- 
cern is  only  that  the  law  should  be  obeyed 
and  enforced,  and  their  interest  is  no  other 
than  that  they  represent  in  every  case.  On 
this  oconsion  we  shall  not  go  into  the  his- 
tory of  the  notion.  It  may  be  that  it  was 
an  intrusion  or  perversion  of  the  canon  law, 
as  is  suggested  by  the  propounding  of  in- 
terrogatories and  the  'very  phrase,  "purga- 
tion by  oath'*  {juramentum  purgatorium) . 
If  so,  it  is  a  fragment  of  a  system  of  proof 
which  docs  not  prevail  in  theory  or  as  a 
whole:  and  the  reason  why  it  has  not  dis- 
appeared perhaps  may  be  found  in  the 
rarity  with  which  contempts  occur.  It  may 
be  that  even  now.  if  the  sole  question  were 
the  intent  of  an  aml>igiious  act,  the  proposi- 
tion would  apply.  But  in  this  case  it  is  a 
question  of  personal  prost^nce  and  overt  acts. 
If  the  presence  and  the  acts  should  be 
proved  there  would  be  little  room  for  the 
disavowal  of  intent.  And  when  the  acts  al- 
leged consist  in  taking  part  in  a  murder  it 
cannot  be  admitted  that  a  general  denial 
and  affidavit  should  dispose  of  the  case. 
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The  outward  facts  *are  matters  knowB 
many  and  they  will  be  ascertained  by  tes 
mony  in  the  usual  way.  The  question  ^ 
left  open  in  Re  Savin,  131  U.  S.  267,  SS 
ed.  150,  9  Sup.  Gt  Rep.  699,  with  a  visi7 
leaning  toward  the  conclusion  to  which  i 
come,  and  that  conclusion  has  been  adoptc 
by  state  courts  in  decisions  entitled  to  n 
spect.  Huntington  v.  Mc^fahon,  48  Gon 
174,  200,  201 ;  State  v.  Matthews,  87  X.  H 
450,  455;  Bates's  Case,  55  X.  H.  325,  3S7 ; 
Re  Snyder,  103  N.  Y.  178,  181,  8  N.  E  471; 
Crow  V.  State,  24  Tex.  12,  14;  State  ex  nl 
Mason  v.  Harper's  Ferry  Bridge  Co.  16  W 
Va.  864,  873.  See  Wart  man  v.  Wartrnta, 
Taney,  362,  370,  Fed.  Cas.  Xo.  17,210;  Owt- 
Wright's  Case,  114  Mass.  230;  Eilenbeeim 
V.  District  Court,  134  U.  S.  31,  33  L.  ed.m, 
10  Sup.  Ct.  Rep.  424.  Whether  or  not  Sef. 
Stat.  S  725,  U.  S.  Comp.  Stot.  1901,  p.  Ml 
applies  to  this  court,  it  embodies  tht  law 
so  far  as  it  goes.  We  see  no  reawm  for 
emasculating  ^he  power  given  by  thit  9tt 
tion,  and  making  it  so  nearly  fotile  u  ft 
would  be  if  it  were  construed  to  meia  tM 
all  contemners  willing  to  run  the  slight  rtt 
of  a  conviction  for  perjury  can  escape. 

The  question  was  touched,  in  arpuBtfi 
whether  the  acts  charged  constitute  t  eoi- 
tempt.  We  are  of  opinion  that  they  do,  arf 
that  their  character  does  not  depend  npoi  i 
nice  inquiry  whether,  after  the  order  aili 
by  this  court,  the  sheriff  was  to  be  regtrM 
as  bailee  of  the  United  States  or  itill  M 
the  prisoner  in  the  name  of  the  stste  sIoiil 
Either  way,  the  order  suspended  fnitliff 
proceedings  by  the  state  against  the  prii- 
oner,  and  required  that  he  should  be  foit^ 
coming  to  abide  the  further  order  of  tUi 
court.  It  may  be  found  that  what  oestrf 
the  mob  and  led  to  the  crime  was  ths  anvil- 
ingness  of  its  members  to  sabmit  to  ths  i^ 
lay  required  for  the  trial  of  the  sppnL 
From  that  to  the  intent  to  prevent  thst  i^ 
lay  and  the  hearing  of  the  appeal  is  s  ihflil 
step.  If  that  step  is  taken  the  ooBtSBpt  ft 
proved. 

These  preliminaries  being  settled  the  tiftl 
of  the  case  will  proceed. 

Mr.  Justice  Moody  took  no  part  ta  tt* 
decision. 

V.ft 


MEMOR^]S^I>^ 


Cabbb  DrepoaiD  ot  Without  OForias^ 


(»:    Ik  the  Matteb  of  the  Sek- 
moH  et  aLy  Petitioners.     [No,  — , 
1} 
for  Le^ye  to  File  Fetltlon  for  a 

iBipf  Bowe  for  pHitl  oners, 
W.  S.  Robeson,  J.  J.  SemphiU,  A. 
i«,  and  Alexander  Brit  ton  tor  re> 

!^ 

A  J  J.fiorn<ef    0enera£   Fan  Or«cte^ 
nited  States. 
15,  190^.    Denied. 


%    Zelj^    Plaintiff    in    Errors    v, 

•  OF    THE    ClBCUlT    COfJBfT    OF    THE 

•  Statics   woe  the  Eastebn   Dib- 

r  VlBOEylA.       [No.  207,] 

or   to   the    United   States   Circuit 
^ppe&la  for  the  Fourth  Circuit* 
It  oifle  below,  75  C  G.  A.  665,  144 

C.  L.  Frailly,  R.  D.  Brown, 
Lloydt  Jr.,  CharleM  M.  Butt^  and 
Ttkington  for  plaintiff  in  error, 

D.  Lamrence  O rover ,  Tazewell 
id  S<tmpton  L.  Garaon  for  defend^ 
ror, 

16,    1906*     Order   affirmed  with 


k  Morton  TEAisepoKTATloii  Com- 

ippettantj  v-  Chaiq  gHjPBCJtLDiNO 
rr.     [No.  339.J 

from  the  District  Court  of  the 
lAtta  for  the  Northern  Diatrict  of 

Harlet  E.  Kremer  for  the  appellamt. 
Barvey  D.  Oould&Tf  8.  H.  Eoldinfff 
k  8.  Mast  en  for  the  appellee. 

15,  1&06.  Decree  affirmed  with 
ihe  authoritjr  of  People's  Ferry  Co. 
EO  How,  393,  15  L.  ed.  001;  Ronch 
an,  22  How.  129,  16  L.  ed.  204^ 
w.  EUdott,  21  Wall.  532,  22  L.  ed. 
f  Robert  W.  Parsons  [Perry  v. 
L91  U.  S,  17,  48  U  ed.  73,-  ^  Sup. 
8j  and  cases  cited. 


Joseph  J.  Wathbb,  Adminifitrator  of  Rohert 

Jaekaoo,  D*c«iased,  Plainiiff  in  Error ^  v, 

G^oBOE  £.  EjkCMOivs  aad  J.  Paul  Smith. 

[No.  19,] 

In  Error  to  the  Court  of  Appeals  of  the 
District  of  Columbia. 

See  same  case  below,  25  App.  D.  0.  140; 
on  lormer  appeul,  19  App.  D.  C,  250» 

Mr.  J.  J.  Waters  for  the  plaintiff  in  error. 

Mr.  William  F.  Matiwgly  for  the  defend- 
ants in  error. 

October  22,  1906,  Judgment  affirmed 
with  costs. 


J.  A.  AxTEtL  et  aL,  Ptaintiffs  wt  Error,  p^ 

Cyrus  Webber.     [No.  26,] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Minnesota. 

See  same  case  below,  94  Minn.  376,  § 
LJtA.(N.S,)   194,  102  N.  W,  915. 

Messrs.  Albert  E.  AlUn,  George  E.  Clarke^ 
and  C  M.  O^Neill  for  the  plaintiira  in  error. 

Messrs,  F.  J.  Knox  and  Andrew  C.  J^unn 
for  the  defendant  in  error. 

October  22,  1900.  Dismissed  for  the  wajit 
of  jurisdiction.  Beaupre  v*  Noyes,  133  U* 
S.  397,  34  L,  ed.  991,  11  Sup.  Ct.  Hep.  296; 
National  L.  [n$.  Co.  v.  Scheffer,  131  U.  S. 
eclii,  Appx.  and  26  L.  ed.  1110. 


Daniel    Sulltvan^    Plaintiff   in   Error,   u. 

St.  Louis j  Brown sthj^e,  k  Mexico  Eaii.- 

WAY  CoaiPAJ^nr.     [No.  29.] 

In  Error  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Texas. 

Messrs.  L.  Q.  Denmun  and  Floyd  McOoy>n 
for  the  plaintiff  in  error, 

Messrs.  A.  W.  Houston  and  *Reagan  Hous  [579] 
ion  for  the  defendant  in  error, 

October  22,  1906,  Judgment  affirmed 
with  costs.  Rosenhaum  v,  Bauer,  120  U.  S, 
450,  30  L.  ed.  743,  7  Sup.  Ct.  Rep,  633; 
Knupp  V,  Lake  Shore  d  M.  B.  E.  Uo  { United 
States  em  reL  Knapp  v.  Lake  Shorv  d  M, 
JS.  R.  Co.)  197  U.  S,  Ml,  49  L.  ed.  871, 
25  Sup,  Ot  E^.  ia& 
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SuPBxia  OouBT  or  the  UimsD  8taxm. 


North  Amebio^k  Tbanspobtation  k  Trad- 
ing CoMPAifT,  Plaintiff  in  Error,  v.  W. 
B.  Gill.      [No.  35.] 
In   Error  to  the  Supreme  Court  of  the 

State  of  Washington. 
See  same  case  below,  37  Wash.  694,  79 

Pac.  778. 

Mr.  Frederick  Bauaman  for  the  plaintiff 

in  error. 

No  counsel  appeared  for  the  defendant  in 

error. 

October   22,    1906.       Judgment    affirmed 

with   costs.     Leon   v.    Galceran,    11    Wall. 

185,  20  L.  ed.  74;   American  8.  B,  Co,  ▼. 

Chase,   16  Wall.   522,   21   L.   ed.  369;    The 

Robert  TT.  Parsons   (Perry  v.  Haines)    191 

U.  S.  17,  36,  48  L.  ed.  73,  81,  24  Sup.  Ct 

Rep.  8. 


W.  J.  Laffoon,  Plaintiff  in  ErroTy  v,  J.  F. 

Kebneb  et  al.     [No.  38.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  North  Carolina. 

See  same  case  below,  138  N.  C.  281,  50 
S.  E.  654. 

Mr.  Louis  M.  Swink  for  the  plaintiff  in 
error. 

No  counsel  appeared  for  the  defendant  in 
error. 

October  22,  1906.  Dismissed  for  the  want 
of  jurisdiction.  California  Consol.  Min,  Co. 
T.  Manley,  203  U.  S.  579,  (next  case),  27 
Sup.  Ct.  Rep.  779,  and  cases  cited. 


California    Consolidated    Mining    Com- 
pany, Plaintiff  in  Error,  v.  Charles  Man- 
ley,  Sheriff  of  Shoshone  County,  State  of 
Idaho,  et  al.     [No.  148.] 
In   Error  to  the  Supreme  Court  of  the 

State  of   Idaho. 
See  same   case  below,  10  Idaho,  786,  81 

Pac.  50;  on  rehearing,  10  Idaho,  801,  81  Pac. 

64. 

Mr.  J.  H.  Forney  in  support  of  the  motion 

to  dismiss. 
Mr.  M.  A.  Folsom  in  opposition  thereto. 
October  22,  1906'.    Dismissed  for  the  want 

of  jurisdiction.     Green  v.   Van  Buskerk,  3 

Wall.  448,  18  L.  ed.  245;  Union  Mut.  L.  Ins. 

Co.  V.  Kirchoff,   160  U.  S.  374,  40  L.  ed. 

461,    16    Sup.    Ct.    Rep.    318;    Haseltine   v. 

Central  Nat.  Bank,  183  U.  S.  130,  46  L.  ed. 

117,  22  Sap.  Ct.  Rep.  49;  Schlosser  v.  Ilemp- 
l5S0]hill,  •lOS  U.  S.  173,  49  L.  ed.  1000,  25  Sup. 

Ct.   Rep.   654;    Clark  v.   Roller,   199   U.   S. 

541-544,  50  L.  ed.  300-^02,  26  Sup.  Ct.  Rep. 

141. 
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W.  W.  Rose,  PlamHf  ^  Error, 
OF  Kansas  on  thb  Bhatxon 
Coleman,  Attoraej  G«neimL    [ 
In  Error  to  the  SnpmM  Con: 
State  of  Ean«M. 

See   same   case  below,    (Kmn.) 
(N.8.)  843,  86  Pac.  296. 
Mr.  C.  C.  Coleman  in  support  ol 
Mr.  Frederic  D.  McKenney  in  o 
thereto. 

October  22,  1906.  Dismissed  for 
of  jurisdiction.  Smiley  v.  Kanma 
S.  447,  49  L.  ed.  546,  25  Sup.  Ct  1 
Nonoonnah  Tump.  Co.  ▼.  Tenne 
U.  S.  dyiii,  Appx.  and  24  L. 
"Newport  Light  Co.  y.  Newport,  1 
527,  38  L.  ed.  259,  14  Sup.  Ct.  I 
Harrison  t.  Morton,  171  U.  S.  38, 
63,  18  Sup.  Ct  Bap.  742. 


Fbbdin AiiD  EiDMAN,  Collector,  etc., 
er,  V.   Frederick   B.  Tilohma: 
Executors,  etc     [No.  208.] 
On    Writ    of    Certiorari    to   tb 

States   Circuit   Court  of   Appeals 

Second  Circuit. 

See  same  case  below,  69  C  C  A 

Fed.  141. 

Messrs.  Assistant  Attorney  Om 

Reynolds,  Assistant  Attorney  €hm 

and   Solicitor  General  Hoyt  for 

tioner. 
Mr.  B.  B,  Whitney  f or  the  rei 
October  29,   1906.       Judgment 

with  costs  by  a  divided  court,  i 

remanded  to  the  Circuit  Court  of  t 

States  for  the  Southern  Diatrid 

York. 


Thomas  F.  Wilson  (on  Behalf  of 
tory    of   Arizona),    Appellant, 
MuRPHT  et  al.    [No.  0.] 
Appeal  from  the  Supreme  Coo 

Territory  of  Arizona. 
Mr.  Eugene  8.  Ives  for  appellai 
Mr.  C.  F.  Ainsworth  for  appelli 
October  29,  1906.    •Deerm  i#r 

costs. 


Thomas  F.  Wilsor  (<m  B^ 
Territory  of  AriEona),  App^ 
George  W.  ViCKEia  ef  at  [2 
Appeal  from  the  Supreme  Om 

Territory  of  Arizona. 

Mr.  Eugene  8.  Ives  for  appdii 
Mr.  C.  F.  Ainsworth  for  appd 
October  29,  190«.     Dwrm  •fs 

costs. 
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m 


MocomAifDuu  Cases, 
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I  lijKUT  k  FkKEsm  CoKFAKT  ^t  fsL^  Plaintiff  a 

m  Error,  ©^  BEViifiLT  R.  Robinson,  Re- 

cditr,  etc     [No.  24  L] 

Id  Error   to   tti«    Circuit    Court    of   the 

C&lteci  StArtes  for  the  Southern  District  of 

Mf,  Boger  Fosier  in  support  of  motion  to 

If.  Albert  I.  Sire  for  the  plain ti^s  in 
OTOf  m  tJppo^itioB  thereto. 
QtUska  £9,  1906.     DismiaBed  for  the  want 

fif  juuHetlon*    Alexander  t.  United  States, 

f  «)1  U,  S.  117,  122,  50  L,  ed.  696,  688,  26 
Sup.  Ctv  Eep.  356 ;  A>f$on  t.  United  States^ 

I  il  U,  S,  92,  50  L,  €d.  673,  26  Sup,  a.  Rep. 

I M',  S^fdte  T.  WiUon,  143  U.  B.  179,  36 
L  «L  ^33«  13  Bup.  Ct.  Rep.  3D ;  Masterson 
f,  flfniicm  {Masterson  V.  Soward)  10 
Will,  416,  m  h.  ed,  953;  Bmrdaley  v.  Ar- 
bii«j  dS  L,  i?.  Oo.  158  U.  S.  123,  39  L.  ed, 
III,  IS  Sup,  Ci.  Kep.  780. 


\ 


ftsmcK  H.  VO0T,  Appellant,  p.  Mattloa 

&  ¥{>6T  h^  her  Guardian  ad  Litems  Paul- 

laeVo^     [No,  62.] 

App«&l  from  the  Court  of  Appeals  of  the 
fiiitrict  Df  Columbia. 

Stt  f^me  case  below,  26  App.  D.  C,  46. 

If,  lohn    O.  Oif  ij«^ff  for  the  appellant, 

Mmrt.  J>  J.  DarHngt(m  and  Leon  f  o- 
F  IfiMr  for  app«llee. 

rjctDber  29,  1906-  Dimnissed  for  the  want 
•(  jnrisUktioii,  Schlosser  v.  BemphiU,  198 
LIS.  i;3.  49  L.  ed,  lOOO.  25  Sup.  Ct.  Rep. 
U{[  California  Con$oL  Min.  Co.  v.  Manley, 
Ma  l\  S,  579,  a.nte,  326,  27  Sup.  Ct.  Rep. 
nv  and  ca^ee  cited. 


BtJfflB  P,  Btmo^TG  ^f  al.p  Plaintiff  §  m  JTrror, 

t.  BtriTALo  Lakd  u.  ExPtjonATioff  Com* 

'OT.    (No.  360 

ui  Error  to  the  Supreme  Court  of  the 
™*t*  of  Minnesota. 

^  same  case  below,  91  Minn.  S4,  97  N. 

^e«»rs„  /.  M,  Vale,  John  Brennan,  Mosea 
•-  ^kpp^  and  A^ei<?en  JJ.  Cf«pp  for  plain - 
*^  ijj  «rror, 

Mr.  Wilii&m  G.  WAittf  for  the  defendant 
^  error. 

Oftober  20,  1906,  Judgment  afp/rmed 
*tti  eosta  on  the  anthoritv  of  Midivay  Oo, 
'  ^tflOB,  isa  U.  S.  602,  46  L.  «d.  347,  22 
H^  Ct,  Rep.  261, 


Dakota,  Wtowtno,  &  ^Cissouiti  Rivee  Rail- 

aoAD  Company  et  ah,  Plaintiffs  in  Errort 

fj,  Chabjj;s  D,  Cbouch  et  mh^  Tniateeii, 

[Not,  45  and  46.] 

In  Error  to  the  Supreme  Court  of  thi 
State  of  South  Dakota. 

Se«  saoie  case  below»  18  8.  D,  540,  101  N. 
W.  722. 

Mr.  WiUiam  T.  CoM  for  the  plamtiffs  in 
error. 

Mr.  Frederick  0.  Br^n  for  the  defendant* 
in  error. 

October  29,  1906.  Dismissed  for  the  want 
of  juriadiction,  Hardee  v,  TFf7foti,  146  U. 
S.  179,  36  L.  ed.  933^  13  Sup.  Ct.  Rep.  39; 
Sipperley  y.  Bmith,  155  U.  S.  86,  30  t..  ed. 
79,  15  Sup,  Ct.  Rep.  16;  Mamn  v.  United 
States,  136  U.  S.  5S1,  34  L.  ed.  645,  10  Sup, 
Ct  Rep.  1002;  Chtind  Island  d  W.  €.  R. 
Oo.  V.  B^eetieif,  43  C,  C.  A,  255,  103  Fed, 
342,  37  C,  C.  A.  127»  95  Fed.  306-  Siceeney 
V.  Grand  Island  d  W.  0,  R,  Co.  61  Fed. 
3;  Emits  t.  Boltes,  150  U.  S.  361,  37  L.  ed. 
1111,  14  Sup.  CL  Rep.  131;  Speed  v,  Jfe- 
Oarthy,  181  U,  S.  269,  46  L.  ed.  855,  21  Sup. 
Ct.  Rep,  013;  Pennsylvania  R.  Cq.  v.  Hughes, 
191  U.  S.  477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep, 
132;  Telluride  Power  Transmission  €&.  T, 
Rio  Gmnd^f  Western  B.  Co.  175  U.  S.  639, 
44  L.  ed.  305,  20  Sup.  Ct,  Rep,  245,  187  U. 
S.  569,  47  L.  ed.  307,  23  Sup.  Ct.  Rep.  178. 


•W.  S.  Kelkl,  Jb.,  ot  ah.  Appellants,  t?.  E.  B.[&J 

DODVILLE.      [No.  68,] 

Appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
MisBissippi. 

if  etffTj.  D.  TF.  Harper,  Wiliiam  R.  Harper, 
and  E.  M.  Barber  for  the  appellants. 

Messrs.  E.  J.  Bowsers  and  Walter  J\  Qmi 
for  the  apjiellee. 

November  5,  1906.  Dismi.^sed  for  the  want 
of  jurisdiL'tion,  on  the  authority  of  ComeU 
V.  Qreen,  163  U.  S.  76,  4!  L.  ed.  76,  16  Sup, 
Ct.  Rep.  969,  and  eases  cited. 


-M 


J.  G.  RAWiLtNS,  Appellant t  t?.  J,  F.  Pass* 

MOEE^    SheriJT   of    Lowndes    County,    Ga. 

[No,  392.] 

Appeal  from  the  District  Court  of  tbe 
United  States  for  the  Southern  Distriet  of 
Georgia. 

Mr.  John  Randolph  Cooper  for  the  i^p- 
pellant. 

Memrs.  John  (7,  Hart  and  W.  E.  Thomas 
for  appellee. 

November  5,  1906.  Final  order  affirmed 
with  costs.  Rawlins  r.  Georgia,  201  U.  S. 
038,  60  L.  ed.  899,  26  Sup.  Ct.  Rep.  5*10, 
124  Ga.  31,  52  S,  K.  1 ;  Oracmer  \\  Washing* 
ton,  168  U.  S.  124,  128,  129,  42  h.  ed.  407- 
109,  18  Sup.  CL  Hep,  l. 
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Supreme  Court  of  the  United  States. 


Oct. 


Katie   Moeschen,    Plaintiff    in    Error,    v. 

Tenement  House  Department   of  the 

City  of  New  York.     [No.  93.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  New  York. 

See  same  case  below  in  Appellate  Di- 
Tision,  90  App.  Div.  603,  85  N.  Y.  Supp. 
1148;  in  Court  of  Appeals,  179  N.  Y.  325, 
70  L.R.A.  704,  103  Am.  St.  Rep.  910,  72  N. 
£.  231. 

Mr,  Adolph  Block  for  the  plaintiff  in  er- 
ror. 

Mr.  Theodore  Connoly  for  the  defendant 
in  error. 

November  12,  1906.  Judgment  affirmed 
with  costs.  Boston  Beer  Co.  ▼.  Maaaachu- 
aetta,  97  U.  S.  25,  32,  24  L.  ed.  989,  991; 
Powell  V.  Pennaylvania,  127  U.  S.  678,  32  L. 
ed.  253,  8  Sup.  Ct.  Rep.  992,  1267;  United 
States  y.  Dea  Moinea  Aav.  d  R.  Co.  142  U. 
S.  510,  544,  35  L.  ed.  1099,  1109,  12  Sup. 
Ct.  Rep.  308;  H olden  v.  Hardy,  169  U.  S. 
366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383; 
Atkin  V.  Kanaaa,  191  U.  S.  207,  48  L.  ed. 
148,  24  Sup.  Ct.  Rep.  124;  Jacobaon  ▼. 
Maaaachusetta,  107  U.  S.  11,  49  L.  eti.  643. 
26  Sup.  Ct.  Rep.  358;  Gardner  v.  Michigan, 
199  U.  S.  325,  50  L.  ed.  212,  20  oup.  Ct. 
Rep.  106.  And  see  Health  Department  v. 
Trinity  Church,  145  X.  Y.  32,  27  L.R.A. 
710,  45  Am.  St.  Rep.  579,  39  N.  E.  833; 
Harrington  v.  Providence,  20  R.  I.  233,  38 
[584]L.R.A.  305,  38  Atl.  1 ;  *Com  v.  Roberta,  155 
Mass.  281,  16  L.RJL.  400,  29  N.  £.  522. 


The    James    McCreery    Realty  Corpora- 
tion,   Plaintiff   in   Error,   v.    Equitable 
National  Bank.     [No.   109.] 
In  Error  to  the  City  Court  of  the  City  of 

New  York. 

Mcaara.    Eugene    O.    Kremer   and    E.    B. 

Whitney  for  the  plaintiiT  in  error. 

Messrs.  Charles  A.  Hess  and  F.  D.  Mc- 

Kcnncy  for  the  defendant  in  error. 

November   19,   1906.     Judgment  affirmed 

with  costs.     Dower  v.  Richards,  151   U.  S. 

658,  38  L.  ed.  305,   14  Sup.  Ct.  Rep.  452; 

McCormick  v.  Market  Nat.  Bank,  165  U.  S. 

638,  41   L.  ed.  817,  17   Sup.  Ct.  Rep.  433; 

California  Nat.  Bank  v.  Kennedy,  167  U.  S. 

867,  42  L.  ed.  200,  17  Sup.  a.  Rep.  831. 


David  Lamab,  Plaintiff  in  Error,  v.  Albert 

G.  Spalding.     [No.  110.] 

In  Error  to  the  Court  of  Errors  and  Ap- 
peals of  the  State  of  New  Jersey. 

See  same  case  below,  68  N.  J.  £q.  686,  60 
Atl.  66,  63  AU.  493. 

Messrs.  Edmund  Wilson  and  Thomas  J. 
Kennedjf  for  the  defendant  in  error. 
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Messrs.  Alan  H.  Strong  and  Horry  AUm 
Mendelson  for  the  plaintiff  in  error. 

November  19,  1906.  Judgment  Mffirmai 
with  costs.  Louisville  d  N,  B,  Co.  r. 
Schmidt,  177  U.  S.  230,  44  L.  ed.  747,  II 
Sup.  Ct.  Rep.  620. 


Carl  S.  Reynolos,  Plaintiff  tn  Brror,  % 
State  of  Connecticut.     [Na  111.] 
In  Error  to  the  Supreme  Court  of  £ma 
of  the  State  of  Connecticut. 

Mr.  Clayton  B.  Smith  for  the  plaintiffii 
error. 

Mr.  H.  A.  HuU  for  the  defendant  in  emr. 
November  19,  1906.  Dimniswed  tor  tk 
want  of  jurisdiction.  Schlosaer  v.  Bmp' 
kiU,  198  U.  S.  173,  49  L.  ed.  1001,  2ft  S^ 
Ct.  Rep.  654;  ^California  ConsoL  Miu.  Cd.[I 
V.  Manley  (decided  October  22),  203  U.  & 
579,  ante,  320,  27  Sup.  Ct  Rep.  779,  ui 
cases  cited. 


Granville  Stuart,  Plaintiff  in  frror,  % 
Samuel  T.  Hausee  et  al.    [No.  60.] 
In  Error  to  the  Supreme  Court  of  fkl 
State  of  Idaho. 

See  same  case  below,  9  Idaho,  58,  72  FMl 
719;  on  rehearing,  9  Idaho,  82,  72  Pae:  M 
Messrs.  George  B.  Colby  and  Chartm  W. 
Dayton  for  the  plaintiff  in  error. 

Messrs.  8.  M.  Stockslayer  and  W.f.ARfil 
for  tlie  defendants  in  error. 

December  3,  1906.  Ditmitmd  for  Hi 
want  of  jurisdiction.  Swafford  t.  Timlin 
ton,  185  U.  S.  487,  46  L.  ed.  1005,  2S  S^b 
Ct  Rep.  783;  Butler  t.  Gaga,  1S8  U.  a  K 
34  L.  ed.  869,  11  Sup.  Ct.  Rep.  235;  Emm 
for  Incurables  v.  New  York,  187  U.  a  IHb 
47  L.  ed.  117,  63  L.RJL  329,  23  Snp.  Ok 
Rep.  84 ;  Erie  R.  Co.  ▼.  Purdy,  185  U.  a  M 
46  L.  ed.  847,  22  Sup.  Ct  Kep.  605;  iaaM 
V.  United  States,  159  U.  &  695,  40  L  ii 
310,  16  Sup.  Ct.  Rep.  187;  OorMllT.tfrW 
163  U.  S.  75,  41  L.  ed.  76,  16  Sup.  a  B0f. 
969;  Bausman  ▼.  Dixon,  178  U.  &  llSk  ^ 
L.  ed.  633,  19  Sup.  Ct  Rep.  816;  QOlemm 
V.  Peoria,  D.  d  E.  R.  Co.  179  U.  b.  135, 41 
L.  ed.  220,  21  Sup.  Gt.  Rep.  171;  Vmt  (^ 
leans  v.  Xcw  Orleans  Waterwt^k9  Co.  141 
U.  S.  79,  35  L.  ed.  943,  12  Sap.  CL  B0f> 
142;  Beals  v.  Cone,  188  U.  &  184,  47  U  iL 
435,  23  Sup.  Ct  Rep.  275;  Spaed  ▼.  JT** 
Carthy,  181  U.  S.  269,  45  L.  ed.  85S»  A 
Sup.  Ct  Rep.  613. 


Annie  Caup  Field  et  oL,  PUimtifi  m  tt 

ror,  V.  Barber  Abhphalt  PAvnra  OOi^ 

PANY.     [No.  114.] 

In  Error  to  the  Supreme  Oonrt  o(  A* 
State  of  Missouri. 

See  same  caae  belxnr»  188  Mo.  182,  86 1 
W.  860. 


MEMOBAITDITM   C^SK8, 


iri  a,  V^id  for  tlie  plaiDtiffu  in 


W.  C>  BcarriH  wad  M.  L.  So^rritt 
^d&Dt  in  error* 

'  3^  1^00.  Judgment  affi>rm6d 
Field  V,  Barber  A^ph&U  Fa^ng 
8.  6  IS,  43  h.  ed.  1142,  24  Slip. 
4;  .^Kffctta  V.  Fort  Street  Union 
im  V.  S.  657,  42  L.  ed,  853,  18 
ep>  446. 


,  Km^TTTj  Plaintiff  in  Error ^  u, 
,  JlrrcHELL     [No.  131,] 
to  the  Circuit  Ck>urt  of  tlie  Unit- 
or  the  Eastern  District  of  F^w- 

t^e  below,  13S  Fed.  270. 

Tt  D.  Kinnet/  pro  se. 

\iarUn  E.  Olmsted  and  Samuel 

the  defendant  in  error, 
■    17,    1906.     Dismissed   for 
riBdietion. 


the 


III    THE   MaTTEB    01*    FeAITS    D. 

iitioner.     [No.  — ,  Original] 
for   Leave   to   File   Petition    for 
'rohibition  or  Mandamus. 
its  L.  Fr^He^  for  the  petitioner. 
^  17,  1906.     Denied. 


iirrra.  Appellant ,  tr.  SaMtTEL  G. 
aa     State    Anditor^    et«.      [No. 

^rom    the   Circuit   Court   ol   the 

tsm  for  the  DiatTict  of  Minnesota. 

?.   H.  ©rttc^j  t/p/i«   i?r^?tnaii^  and 

en  for  the  appellant, 

7.  0.  Wilson^  Edioard  T.  Yaung, 

VoAhburn  for  the  appellee. 

'    17^    1906.      Dismiased   for    the 

■isdictlon.    Hohorst  v,  Hamburg^ 

Jacket  Co.  US  U.  S.  262,  37  L. 

Sup.  Ct.  Rep.  5D0;  Re  Eohorst, 
36a,  37  L.  ed.  1211,  14  Sup.  Ct. 
UcLish  V.  Roff,  141  U.  S.  D61,  35 
12  Sup.  Ct.  Rep.  IIB;  Boicker  v. 
Ic*,  186  U.  S.  135,  138,  46  L.  ed 

22  Slip.  Ct,  Rep.  fl02. 


Chapmah^  Plaintiff  in  Error,  v. 
E  Eloott  Chapmajj.  [No.  239.] 
■  to  the  Supreme  Court  of  the 
ebraflka. 

case  below  (Neb.)  104  N-  W.  880. 
r.  F.  VoUadajj,  W.  F.  Chirleif,  and 
irough  in  support  of  motions. 
Vitliam  E.  Qantt  and  Eerbert  L. 
pposition  thereto. 
17,  1906.  Dismissed  for  the 
riadiction*  Ba^eliine  v.  Central 
183  U.  S.  130,  46  L.  ed.  117,  22 
p.  49;  Behlosser  v.  Bemphill,  198 
49  L.  ed.  1000,  23  Sup.  Ct  Bep. 


Atlantio   Tsosf   OOH^AiTT,   Ftflftiofter,   u, 

Edgaa  0*  Chafmait,  Receiver,  etc,  et  aL 

[No.  413.] 

Petition  for  a  Writ  of  Certiorari  to  th« 
United  States  Circuit  Court  of  Appeals  fof 
the  Ninth  Circuit. 

Messrs.  Edu>ard  B.  Whitney  and  Btanle^ 
W.  Dm^ter  for  petitioner. 

Mr.  Edgar  C.  Chapnmn  for  Teapondeuta. 

October  16,  1906.     Granted. 


Henbt    AbkoiJ)  RicharosoNj 

etc..  Petitioner,  «.  John  M. 

[No.  433.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

Mr,  John  Brooks  Leaviit  for  petitioner. 

ifr.  E.  B.  Theall  for  respondenta. 

October  15,  1906.    Ranted. 


Eagm  Ore  Sampuno  CoMPAirr,  FeHlioneTf 

V.    DuifOAH    Qhibholu,    Trustee^      [No. 

142.] 

Petitioa  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  AppcaU  for 
the  Eighth  Circuit. 

Sec  same  case  below,  75  C  0.  A.  472,  144 
Fed.  670. 

Mr.  Hmtry  M.  Teller  for  the  petitioner. 

Messrs,  0.  A.  Brandenburg^  E,  C,  Bnuk' 
denhurg  and  Joel  F.  Vaile  for  respondenL 

October  16.  1906.     Denied, 


•M.  P.  Reev^  Petitions f    v.  North  CABO-[Si 

ixsA  Land  and  TiMB£ft  Company  et  ah 

[No.  298.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit. 

See  same  case  below»  72  G.  C.  A,  287,  141 
Fed.  821. 

Mr.  Benry  H,  IngeraoU  for  the  petitioner* 

Mr.  E.  B.  If.  Mountcasile  for  the  respond- 
ents. 

October  16|  1906.     Denied, 


Arthitb    W*:rKEEB    et    ol.,    PetUioners,    9* 

Joseph  H.  Fink.    [No.  305.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  76  0.  C.  A.  609,  146 
Fed.  343. 

Mr.  F.  M.  Osaki  for  the  petitioners. 

Mr.  Adolph  Block  for  the  respondent 

October  16,  1906.    Denied. 
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0< 


Cabmelo  Gbeoo,  Petitioner,  v.  The  Steam- 
ship Sabnia,  etc     [No.  322.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
See  same  case  below,  77  C.  C.  A.  332,  147 

Fed.  106. 

Mr.  Wilford  H.  Smith  for  the  petitioner. 
Mr,  Percy  8,  Dudley  for  the  respondent. 
October  16,  1906.    Denied. 


Delaware,  Lackawanna  &  Western  Raii^ 

road  Company,  Petitioner,  v.  William  W. 

RuTTER  et  al.,  Executors,  etc     [No.  330.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  77  C.  C.  A.  316,  147 
Fed.  51. 

Mesara.  William  D.  Outhrie  and  Henry  D. 
Hotchkiss  for  the  petitioner. 

Mr,  Augustus  Van  Wyck  for  the  respond- 
ent. 

October  15,  1906.     Denied, 


David    Mackenzie,    Petitioner,   v,    James 

Pease,  Sheriff,  etc.     [No.  337.] 
[689]     Petition  for  a  Writ  of  Certiorari  *to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

Mr.  Robert  O,  Dyrenforth  for  the  peti- 
tioner. 

Mr.  Harris  F.  Williams  for  the  respond- 
ent. 

October  15,  1906.    Denied, 


Saginaw  Match   Company,  Petitioner,  v. 

Diamond  Match  Compant.     [No.  397.] 

Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 

See  same  case  below,  74  C.  C.  A.  59,  142 
Fed.  727. 

Messrs.  R,  A.  Parker  and  Charles  F,  Bur- 
ton for  the  petitioner. 
Mr.  John  R,  Nolan  for  the  respondent. 
October  16,  1906.    Denied. 


Cumberland  Telephone  &  Telbgbaph  Com- 
pany,   Petitioner,   v,   Mayob   and   Cut 
Council  or  Nashville,  Tenn.   [No.  436.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
ttie  Sixth  Circuit. 

See  same  case  below,  76  C.  C.  A.  297,  145 
Fed.  607. 

Mr,   WiUiam  L,  Oranhery  for  the  peti- 
tioner. 

No  appearance  for  respondent. 
October  16,  1906.    Denied. 

tso 


New  York  Evenino  Joubhai.  Pd 

Company,  Pe^iHoMP,  «.  Joan 

[No.  441.] 

Petition  for  a  Writ  of  Certioim 
United  States  Cireoit  Court  of  Af 
the  Second  Cireoit. 

See  same  case  below,  77  CL  C  A. 
Fed.  224. 

Messrs.  Edward  T.  Fmmoiek  and 
J.  Sheam  for  the  petitioner. 

Mr.  Edward  K.  Jones  for  tlie  ni 

October  15,  1906.    Denied. 


Atlantic  Transpobt  Company,  i 
etc..  Petitioner,  «.  Frances  M. 
[No.  442.] 
Petition  for  a  Writ  of  Certiora 

United  States  Circuit  ^Coort  of  Ap 

the  Second  Circuit. 

See  same  case  below,  77  C.  C.  A. 

Fed.  509. 

Mr.  J.  Parker  Kirlin  for  the  p 
Mr.  Louis  H.  Porter  for  the  respi 
October  15,  1906.    Denied. 


James  P.  Stewabt  et  at.,  Petiiiom 

S.  Wright.     [No.  443.] 

Petition  for  a  Writ  of  Certiora. 
United  States  Circuit  Court  of  A| 
the   Eighth   Circuit. 

See  same  case  below,  77  C  C  A 
Fed.  321. 

Mr.  W.  R.  Robertson  for  tlie  pc 

Mr.  John  W,  Halliburtim  for  thi 
ent. 

October  16,  1906.    Denied. 


Old  Dominion  Steamship  Compa: 
er,  etc..  Petitioner,  v.  Prqcus 
Administrator,  etc.,  et  oL      [Nc 
Petition  for  a  Writ  of  Certiwa 

United  States  Circuit  Court  of  Af 

the  Second  Circuit. 
Mr.  Harrington  Putnam  tor  pett 
Messrs.    J.    Parker    KirUm   9ai 

Whitfield  Betts,  Jr.,  for  i 
October  22,  1906.    Granted 


Elsert  R.  Rosinsoh,  Petitiemer,  f 

CAN   Car  &   Foundry   CoMPAir 

165.] 

Petition  for  a  Writ  of  Certioni 
United  States  Circuit  Court  of  A| 
ihe  Seventh  Circuit. 

See  same  case  below,  68  C.  U  A. 
Fed.  693. 

Mr.  J,  Gray  Luoas  for  the  pttil 

Messrs.  Thomas  A,  Banning  nd 
Banning  for  the  respondent. 

October  2t,  1906.    Denied. 

m 
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8oDTnra5  Ratlwat  Oompant,  Petitioner^  «, 
MATtir,  J.   Stcttb,  Adminiatratrix,   etc. 

Petttion  for  a  Writ  of  Certiorari  to  the 
Uu£ed  States  Circuit  Court  of  App^a^ls  for 
m  FiM  Circtiit 

See  ume  cas^  below;  75  a  G.  JL  CiSS,  144 

Jfr,  Milton  Barnes  for  the  petitioner, 
Mr.  Su^hard  W,  Wflifc^  for  the  respond- 
iiit 
Ckti>b<fr  £2^  1906.    Den  ted. 


^ij'AmM  IU}eE?t0ERQEB,  PeHHon^^  tp.  Joseph 

I.  Hawus.     [No.  3(i«j.j 
P*titkm  for  «i  Writ  of  Certiorari  to  th« 
Ciitd  States  Circuit  Court  of  Appeali  for 
.  the  Eighth  Circuit. 

iSfr  stme  case  below,  76  C.  C.  A,  225,  145 

him. 

Mutn,  J^  J,   Darlington  and  Jam^s  €. 

(<«vi  for  the  petitioner, 

¥fMr*.  g<?^idlor  G^»eroZ  Eoyt  and  A^ 
#i^(  IJfom^  (?«neraf  ^odb  for  the  re- 
tpoQdtoit. 

Ctftober  22,  1906.    denied. 


Moetiz  E^S2«Efi  «f  af.^  Petth'on^f,  9.  Emilie 

SiJtLEHNEB.      [No,   414,] 

hMm  lot  A  Writ  of  Certiorari  to  the 
tttited  States  Cireuit  Court  of  Appeals  for 
ft*  Sacond  Circuit, 

Stt  tame  case  below,  77  C  C  A.  417,  147 

Mm, 

Miurt.  Churles  E,  Allen,  Leopold  Wal- 
^y  and  Charles  0.  Cos  for  the  pet  it  too  era* 
Jft  Antonio  Knauth  for  the  reapoudeiit* 
October  22,  1906.    Denied, 


Hmx'Mabvin     Sate     CoMPiKY     «t     ai. 

Pfo.  4090 

Pf^tifln  for  a  Writ  of  Certiorari  to  the 
^viUA  States  Circmit  Court  of  Appeals  for 
^  Befeath  Circuit. 

Umn.  George  Peck  Merriok  and  S.  8. 
^pr^  for  petitioner. 

^mri,  Charles  H.  Aid  rich  and  LatDrenca 
Jf'S^ieeil,  Jf ,,  for  respondenta, 

^tober  29,  1906.    4^anfed 


[^'»^<x  4fi2,3 

P*tition  and  Cross- Petition  for  Writ  of 
Cmforari  to  the  United  States  Circuit 
^^  of  Appeals  for  the  Sixth  Circuit, 

J'ffirs.  Lawrence  Maxwell,  Jr.,  and 
^ffef  B.  A  Id  rich  for  petitioner. 

Meurs.  Judson  Harmon  and  William  (?. 
^fidlroii  for  responrtents, 

October  29,  l»Oe.    Granted. 
203  U.  S. 


^E£ANDEB  D.  Shaw  et  al.,  PetUionera,  9. 

United  States,     [No.  460. J 

Petition  for  a  Writ  *of  Certiorari  to  the [59ft] 
United  Btatea  Circuit  Court  of  Appeala  for 
the  hecond  Circuit, 

See  an  me  case  below,  75  C  C,  A.  291,  144 
Fed.  329. 

Mr.  Edward  B.  Baieh  for  the  petitiouers« 

Mr.  Solictor  Genmul  Soift  for  the  re* 
apondent, 

October  29,  190B.    Denied. 

Rosa  M,  Cole,  EKecutriXi  etc.,  Petitioner ^  p. 

City  or  LvDiAKAroLia  ^t  at,     [No.  465.1 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit* 

See  aame  case  below,  75  C.  C,  A.  442,  144 
Fed.  640, 

Messrs.  Ferdinand  Winter  and  Alea^nder 
€.  A^es  for  the  petitioner. 

Messrs.  Frederick  fE.  Matson,  Menry  War- 
rum,  and  Merrill  Moores  for  the  respond- 
ents. 

October  29,  1906.     Dmiied, 


Geoboe    R.    Finch    ei    aL,    Petitioners,    t* 

MAJtTLAir0      CASUAX.TY      COMPAHT.        [No. 

423.1 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Cireuit. 

See  same  ease  below,  77  CL  C  A.  SflO,  147 
Fed.  2m. 

Mr.  F,  J,  MoLfaughtin  for  the  petitioner*. 

Jfr,  Emerson  Madley  for  the  respondent. 

November  5,  190G,     Denied, 


C,  H.  Scott  et  al.f  Petitioners,  v.  CHABLsa 
P.  GtncE,  an  Infant,  etc,     [No.  453.] 
t'etition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Fourth  Circuit. 

Messrs.  Holmes  Conrad  and  €.  H.   Bcoii 

for  the  petitioners. 

No  appearance  for  reapojident. 
November  5,  1906.    Denied. 


Chesapeake  &  Ohio  STEAMSHtP  CompanTp 

Limited,  Petit  loner t  v.   Edward  Morrib, 

[No.  48:].] 

Petition  for  a  Writ  of  Gertiorart  to  tlii^ 
United  Statea  'Circuit  Court  of  Appealt  for [593 1 
the   Second   Circuit. 

See  ^me  ease  below,  148  Fed,  11. 

Jfr.  J.  Parker  Kirlin  for  the  petitioner, 

Jfr.   William  S^  Opdi/ke  for  the  respond- 
ent. 

November   19,   1906.     Denied. 
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Ocn 


Mebgantile  Tbust  CoMPAirr  et  al.,  Peti- 

tionerSf  v.  Samuel  P.  Wheeler,  Receiver, 

etc.     [No.  490.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
tne  Seventh  Circuit. 

See  same  case  below,  147  Fed.  C99. 

Messrs.  Philip  Barton  Warren  and  Blu- 
ford  Wilson  for  the  petitioners. 

No  appearance  for   respondent. 

November  19,  1906.     Denied. 


George  W.  Crichfield,  Petitioner,  v.  Juan 

P.  Julia.    [No.  491.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  77  C.  C.  A.  297,  147 
Fed.  65. 

Mr.  L.  Laflin  Kellogg  for  the  petitioner. 

Messrs.  Henry  W.  Herbert  and  W.  Benton 
Crisp  for  the  respondent. 

November  19,  1906.    Denied, 


Michigan  Steamship  Company,  Petitioner, 
V.  Hugh  McGul  et  al.    [No.  459.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Ninth  Circuit. 
See  same  case  below,  75  C.  C.  A.  518,  144 

Fed.  788. 
Messrs.  A.  B.  Browne,  J.  Parker  Kirlin, 

and  C.  R.  Hickox  for  the  petitioner. 

Mr.  William  Denman  for  the  respondent. 
December  3,  1906.    Denied. 


Ohio  Transportation  Company  et  al..  Pe- 
titioners, V.  Davidson  Steamship  Com- 
pany.    [No.  486.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 
See  same  case  below,  148  Fed.  185. 
[694]     ^Messrs.  Harvey  D.  Qoulder,  8.  H.  Hold- 

ing^  F.  8.  Marten,  and  Wm.  E.  Church  for 

the  petitioners. 

Messrs.  C.  E.  Krcmer  and  F.  H.  Canfield 

for  the  respondent. 

December  3,  1906.    Denied. 


William  Sobey,  Petitioner,  v.  Wilford  H. 

HOLSCLAW.      [No.    466.] 

Petition  for  a  Writ  of  Certiorari  to  the 
Court  of  Appeals  of  the  District  of  Colum- 
bia. 

See  same  case  below,  28  App.  D.  C.  65. 

Messrs.  Melville  Church,  James  H.  Peirce, 
and  George  P.  Fisher,  Jr.,  for  the  petitioner. 

Mossrs.  Edgar  M.  Kitchen  and  Edward  T. 
Fcnwick,  for  the  respondent. 

Mr.  Alhert  0.  Davis  as  amictts  curia, 

December  10,  1906.    Denied, 
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WnuAM  McCoACH,  Coneetor  eU 
titioner,  v,  Philadelphia  Trust.  E 
P06IT,  &  Insurance  Compakt,  Ei 
etc.,  et  al.  [Nos.  502,  503];  V 
McCoACH,  Collector,  etc,  Petitu 
George  W.  Norris  et  al,,  Exeeut 
[No.  504.] 
Petitions  for  Writs  of  Certiorari 

United  States  Circuit  Court  of  App 

the  Third  Circuit. 
See  same  case  below,  73  C.  C  A.  ( 

Fed.  120. 

The  Attorney  Oenerdl,  Solicitor  i 

and    Assistant    Attorney    General 

nolds  for  petitioner. 
Mr.  H.  Cordon  MeCouch  for  respc 
December  10,  1906.    Chranted. 


United    States,    Petitioner,    v. 

Trust  Company,  Trustee,  ete.    [K« 

Petition  for  a  Writ  of  Certiorari 
United  States  Circuit  Court  of  Appi 
the  Seventh  Circuit. 

See  same  case  below,  74  GL  CL  A.  4 
Fed.  301. 

Solicitor  Oenerdl  Hoyt  and  AuisU 
torney  General  McReyHolde  for  petii 

December  10,  1906.    Oranted. 

*FiR8T  National  Bank  or  VAjroaui 

NOis,    et    al,,    PetitionerM,    v.    1 

Flickinger.     [No.  473.] 

Petition  for  a  Writ  of  Certiorari 
United  States  Circuit  Court  of  Appi 
the  Sixth  Circuit 

See  same  case  below,  70  C  C  A.  1 
Fed.  162. 

Mr,  John  W,  Van  Demon  lor  tb 
tioners. 

Mr.  T.  B.  Powell  for  the  reaponte 

December  10,  1906.     Denied, 


De  Wajte  B.  Smith,  Petitioner,  v,  1 
G.  Look  et  al,     [No.  489.] 
Petition  for  a  Writ  of  Certiorari 

United  States  Circuit  Court  of  Appi 

the  Sixth  Circuit. 
See  same  case  below,  148  Fed.  IS. 
Mr.    Milton  E.    Rokinmm   for  tbi 

tioner. 

Mr.  Fred  L,  Chappell  for  the  rvpa 
December  10,  1906.    Denied, 

Edward  B.  Leigh,  Petitioner,  «.  Kl 
Manufacturing  Compaht.  [No. 
Petition  for  a  Writ  of  Certionri 

United  States  Circuit  Court  of  Appi 

the   Seventh  Circuit. 
See  same  case  below,  147  Fled.  9ffL 
Messrs.  David  S.  Oeer  and  Jekm  F. 

for  the  petitioner. 

Messrs.  Joseph  H,  Defreu  eaA  1 

Brace  for  the  respondent. 
December  10,  1906.    DmUed. 


MEMOBAmroii  Cassb. 


S&B-Bm 


P€fttiofWr,  V,  E.  Hob  k  Go, 


for  ft  Writ  of  Certiorari  to  the 
,im  Cirouit  Court  of  Appeals  for 

Circuit. 
5  CAae  below,  77  C,  C,  A.  427,  147 


$mith  for  the  petitioner. 

frt  H.  Washhurn  for  the  respond- 

j  17.  I90a.    Denied. 


TATSBf    PeiitioneTf    v^    James  C. 
.     [No.  507.] 

for  a  Writ  of  Certiorari  *to  the 
itm  Circuit  Ootirt  of  App^^ta  for 
1  Circuit. 

e  oue  lielow,  14S  Fed.  180, 
icitor  Gen^raf  Ho^i  for  the  peti- 

mrance  for  respondent 
•r  17,  1900.     Dented. 


AdministratrijE,  etc,  P«- 
, «.  JoeiFH  A.  Cob  AM  et  oL    [No. 

I  for  &  Writ  of  Certioiuri  to  the 
atet  Circuit  Court  of  Appe&ls  for 

Circuit 

E.  N.  Harwood,  Hannis  Ta^lotf 
Baileif^  And  John  H.  Ha^Hon  for 

l/0ui9  D*  Srandms  and  William  H> 

)T  respondents. 

er  24,  1906.     Grsnfed. 


[AisoN  et  &L^  Fefitiofters,  t?,  Law- 
Jtde  ei  ol,     [No,  487.] 
I  for  a  Writ  of  Certiorari,  to  the 
MteB  Circuit  Court  of  Appeals  for 
Circuit 
3e  case  below,  72  C.  C.  A.  655,  140 

ur^*  0.  Greer  for  the  petitionera, 

WtlJtam    Hepburn    Rusmll    and 
Beverlif  W  inflow  for  the  respond - 

-er  24,  I@Od.     Denied. 


f.    YnTttm    et    aL,    FetiHonf^rs^    v. 

iDf  Levi  et  al.     [No.  509.] 

n  for  a  Writ  of  Certiorari  to  the 

:atea  Circuit  Court  of  App*?als  for 

d  Circuit. 

ae  case  b^low,  74  C  C.  A.  132,  142 

ram  L  Elkus  for  the  petitionera. 
>^Tanoe    for    respondent 
ier  24,  1906,     Denied, 

S. 


Myron   W.   Ahdkus,   Petitionm;  v.    Bebk- 
SHiBfi  PoWEa  OOMt"A|lX.     [No.  51 L] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  •for[5OTl 

the  Second  Circuit. 
See  same  case  below,  77  C«  G.  A.  248,  147 

Fed.  70. 

J/r.  C.  Walter  Artz  for  the  petitioner, 
Messrs,  Arthj*r  L.  Bkipman  and  Wittimn 

Waldo  Hyde  for  the  respondent 
December  24,  1906.    Denied, 


Chables    Tboeley,    Petiiionet^    a    Pabst 
Ebiwittg  Compant.     [No,  62  L] 
Petition  for  a  Writ  of  Certiorari  to  th* 

United  States  Circuit  Court  of  Appeals  fof 

tbe  Second  Circuit. 

See  tame  case  below,  7^  C.  C.  A.  67,  145 

Fed,  117. 

Messrs.    Joseph    Fettr^tch    and    Wm.    F, 

Sheehan  for  the  petitioner. 

Mr.  A.  S.  Qilheri  for  the  respondent. 
December  24,  1901^.     Denied, 

RoBEBT  A.   Mttt.ctIj   g^   Special  Master,   ei 
aL,  Plaintiffs  in  Error,  v,  Noetheek  As- 

BUBA^CE   COl£FAt?Y.      [No.  61.] 

In  Error  to  the  District  Court  of  th« 
United  States  for  the  District  of  Porta 
Rico, 

See  same  ease  below,  1  Porto  Rico  Fed* 
Rep.  420, 

Mr.  FHtm  F,  Briesen  for  plaintiffs  in 
error. 

Messrs.  F.  3,  Demter  and  F.  D.  McKenney 
for  defendant  in  error. 

October  9,  1906.  Dismissed,  per  stipula- 
tion, on  motion  of  Mr*  Frederie  D.  McKen'^ 
ney  for  the  defendant  In  error. 


Amebican    Eaileoad    Company   of   Pobtto 
Rico,  Plaintiff  in  Error ,  u.  Juan  Matl^s 
Feknanoez.     [No,  05.] 
In   Error   to   the  District  Court   of  the 

United    States    for    the    District    of   Porto 

Rico. 

Messrs.  F.  H.  Defter,  F,  D.   McKenne^, 

and  J.  S.  Flonncry  for  plaintiff  in  error. 

*No  appearance  for  defendant  in  error.       [58ftl 
October   9,    1900.     Dismis^d    with   costs^ 

on  motion  of  Mr,  Frederic  B.  McKenney  for 

the  plaintilT  in  error. 


.\llian€e  Gab  &  Electbic  Company,  Ap- 

pEllant,   u.   Turn  CiTr   Alliajtce.      [Nob, 

Un   and   162.] 

Appeals  from  the  Circnit  Court  of  the 
United  States  for  the  Northern  District  of 
Ohio. 

31  r.  Wm.  B.  Sanders  for  appellant. 

No  ap|>earance  for  ap  pel  let. 

October  9,  1906.  Dismissed  with  costly 
on  motioi^  o!  counsel  for  tlie  ai^petlamt. 
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508-000 
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Ok.' 


Newpobt  News  &  Old  Poiin?  Railway  ft 

Electbic  Company,  Plaintiff  in  Error,  v. 

Hampton   Roads    Railway    &  Electric 

Company  ei  al.     [No.  5.] 

In  Error  to  the  Supreme  Court  of  Appeals 
of  the  State  of  Virginia. 

See  «ame  case  below,  102  Va.  795,  47  S. 
E.  839. 

Messrs.  Fred  Harper  and  8.  Gordon  Cum- 
ming  for  plaintiff  in  error. 

Mr.  R.  0.  Bickford  for  defendant  in  error. 

October  9,  1906.  Dismissed  with  costs, 
on  motion  of  counsel  for  the  plaintiff  in 
error. 


Covington  ^  Cincinnati  Bbidge  Company, 
Plaintiff  in  Error,  v.  The  City  of  Cov- 
ington.    [No.  183.] 
Mr.  8.  D.  Rouse  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 
October   9,   1906.    Dismissed  with  costs, 

on  motion  of  counsel  for  plaintiff  in  error. 


Oklahoma    Gas    &    Electbic    Company, 

Plaintiff  in  Error,  v.   Mybtle  Lukebt. 

[No.  203.] 

In  Error  to  the  Supreme  Court  of  the 
Territory  of  Oklahoma. 

Messrs.  D.  T,  Flynn  and  C.  B,  Ames  for 
plaintiff  in  error. 

Mr.  Chester  Eovoe  for  defendant  in  error. 
fii>9]  October  9,  1906.  ^Dismissed,  per  stipula- 
tion. 


Union    Pacific   Railroad   Company,   Ap- 
pellant, V.   RoBEBT  O.   Fink,   Treasurer, 
etc.,  et  al.     [No.  22.J 
Appeal    from   the   Circuit   Court   of   the 

Uniteu  States  for  the  District  of  Nebraska. 
Messrs.    Maxwell    Evarts    and    John    N. 

Baldwin  for  the  appellant. 

Mr.  Norris  Brown  for  appellee. 

October  9,    1906.     Dismissed  with   costs, 

on  motion  of  Mr.  M<ixwell  Evarts  for  the 

appellant. 


Chicago,  Bublington,  &  Quincy  Railway 

Company,  Appellant,  v.  A.  F.  Cablson 

et  al.     [No.  23.] 

Appeal    from   the   Circuit   Court  of  the 
United  States  for  the  District  of  Nebraska. 

Messrs.  Charles  J.  Greene  and  Ralph  W. 
Brcckenridgc  for  the  appellant. 

Mr.  yorris  Brown  for  appellee. 

October   0,    1906.     Dismissed   with   costs, 
•n  motion  of  Mr.  MaxweU  Evarts  in  behalf 
of  counsel  for  the  appellant. 
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Geoboe  D.  Oollznb,  TWmHff  l»  Wrrmt  % 
Thomas  F.  0^kil»  Sheriff  of  tte  Qtf 
and  County  of  San  FrmaeiMO,  GUL    [Kn 
452.] 
In  Error  to  the  S«perior  Ooort  ef  tti 

City  and  County  of  San  Fraadaeo,  SUi 

of  California. 

Mr.  William  Hoff  Cook  for  the  defodnk 

in  error. 
October  9,  1906.    Docketed  and  ^smmd 

with  costs,  on  motion  of  Mr,  WiUiam  Af 

CooJb  for  the  defendant  in  error. 


C.    W.    Busteb    et   al^     Appellants,  «.  h 

Geobge  Wbight,  United  States  Indian  Ii- 

spector,  et  al.     [No.  39.] 

Appeal  *from  the  United  States  Ciitnit  \fk 
Court  of  Appeals  for  the  Eighth  Circuit 

Mr.  Wm.  F.  Hutehings  for  appellanti. 

No  appearance  for  appellees. 

October  17,  1906.     Dismissed  with  eosl% 
pursuant  to  the  Tenth  Role. 


William  J.  6allaohxb»  Plamtiff  in  Errm, 

V,  People  of  the  Statx  op  Iuzbqb. 

[No.  20.] 

In  Error  to  the  Supreme  Couii  of  tt» 
State  of  Illinois. 

See  same  case  below,  211  HL  1£B,  71  K.  &. 
842. 

Mr.   Charles  H,  BoeJke  for  plaintiff  fm 
error. 

Mr.  E.  O.  lAndley  for  defendant  in  ( 

October  22,  1906.    Diemismd  with 
pursuant  to  the  Tenth  Rule. 


Jambs  Vik   Buben,  Appellant,  «.  P.  K 

Hennessey,  Testamentary  Ezcentor,  tl^ 

et  al.     [No.  65.] 

Appeal  from  the  Circuit  Gonrt  ef  thi 
United  SUtes  for  the  Eastern  IMstriet  d 
Louisiana. 

Branch  K.  Miller  for  appellant. 

Mr.  Wm.  J.  Hennessey  for  appellc*. 

October  24,  1906.  Diemismd  with  coil% 
pursuant  to  the  Tenth  Rule. 


Julian  Castiixa  Slauohtib  et  •!.,  Appti^ 

lants,  9.  Ceoom  R.  Lqbb,  ExeeoMs,  eliL 

[No.  848.] 

Appeal  fnm  the  Orart  of  Appeals  of  tti 
District  of  OolumbiiL 

Mr.  WatamJ.  Lmnhert  for  the  ap 

No  appearance  foi  appellee. 

October  29,  1906.    Diemieeed  with 
on  motion  of  Mr.  Ckarlee  L,  Fmiiep,  fa 
behalf  of  counsel  for  the  appellanta. 


fmJiM  F.  HoLTTiAAi?  et  aL^  Appellants,  «?.  ^ 

IlwDi  B.   I*CNTO?i,    Executor,   &te.     pfo» ' 

fll] 

Ap{MaJ  from  the  Court  of  Appeals  of  the 
Diiirict  of  Oolumbis. 

Mtmt,  A.  8,  Worthington  ftnd  E.  Hilton 
jukidn  for  appellants. 

M^rra,  Irwin  B,  lAnton  and  J*  Aliheu^ 
h^^Mtm  for  appellee. 

ij   *]i0TL-ml>er  5,  1006*   Dismissed  with  coeta, 
(■  Bi«tJoa  of  counsel  for  appellanta. 


Uirn^  States,  0ompkmanf,  c.  State  07 

MlCHiGA^.     t^*'^  ^j  OriginaL] 

Sw  nm«  case  on  deTniirrer,  190  U.  S.  379, 
«  L  fti  U03,  23  Sup,  Ct.  Rep.  742, 

If-  ^oJieitor  General  Boyt  for  the  com- 

Hftn,  JoA«  hB.  Bird  Horace  M.  Oren 
wdC^rfff  i.,  Bloir  for  defendant. 

}foT¥mber  19,  I&06.  Dismissed,  on  motion 
oi  tff.  Salicilor  Ge»ierti{  Ho^£  for  the  com- 


tonH  IL  Wmjbtmapi,  FMniiff  in  Error, 
ft.  ^aw  OF  Connecticut.     [No,  113.] 
la  Errotr  to  the  Supreme  Court  of  Errors 

ti  thf  State  of  ConnGeticut. 
Mr,  Samuel  Park  for  plaintiff  in  error. 
A'.  B.  A,  Bull  for  defendant  in  error. 
BBmnber  3,  1906.    Dismimed  with  eoata, 

perAtJpuklioiL 


CiKAco,  EooK  Island,  &  Pacutc  Railwat 
CoMPAKT,  Platnit^  tn  ^rror,  p.  D,  ROT 
■      MuMtOttD.     [No.  205,] 

lo  Error  to  the  Supreme  Court  of  the 
StAk  of  Iowa, 
Mr.  Mohert  Mather   for  the  plaintiff  In 


Jr#«*rs.  N.  D.  Et^,  Arthur  O.  Bmh,  and 
Ck^rleM  F.  WiUon  for  defendant  in  error, 

X>*cember  3,  1906.  Dismissed  with  coats, 
on  authority  of  oouiud  for  the  pl&lntlff  In 


Sam  Lee  ei  af.,  AppeilanU^  v.  Herbert  E* 

Ei-Lis.     [No.   135.J 

Appeal  from  the  Supreme  Court  of  the 
Territoi^    of    *Oklahoiua,  [MA| 

Jfr.  8.  E.  Harris  for  appellants. 

Mr.  Fred  Beall  for  appellee. 

December  10,  1B06.  Diamiemd  with  eostm, 
pursuant  to  the  Tenth  Rule. 


Albiiet  T.  Patrice,  Plaintiff  in  Error^  p. 
People   of   the   State   of   New   York, 
[No.   336.] 
In  Error  to  the  Court  of  General  Seasiona 

for  the  Peace  for  the  County  of  New  York. 
Mr.  William  Lindsai/  for  the  plaiatiflf  is 

error. 
No  appearance  for  defendant  in  error, 
December  13,  1906,    Dismissed  with  coata, 

on  motion  of  Mr.  Williaini%  Lindsay  for  the 

plaintiff  in  error. 


Pbtbona    del    Cabmen    Gos^zalez    Resto^ 

Appellant^  i>.  PETaoHA  Resto  y  Neob6ii 

€i  ai,     [No.  524.] 

Appeal  from  the  Supreme  Court  of  Porto 
Rico. 

iff.  Perry  AlUn  for  the  appelleea. 

December  17^  190S.  Docketed  and  cJis- 
mhsed  with  costs,  on  motion  of  Mr,  Pertf 
Allen  for  the  appellees. 


203  V.  B. 


Richard  HTKEa^  Appellant,  t?.  Leo  V, 
YonNQWOBTB,  United  States  Marahal,  eta 
[No.  529]  j  A.  H.  Hedueelt,  Appellatii^  p. 
Leo  V.  Young  WORTH,  United  States  Mar- 
shal, etc.  [No,  530.] 
Appeals  from  the  Circuit  Court  of  tlw 
United  States  for  the  Southern  District  of 
California. 

Mr.  Solicitor  Qeneral  Boyt  for  the  ap- 
pellee. 

December  24,  190G.  Docketed  and  dia* 
fnisoed  with  costs p  on  motion  of  Mr,  Solic- 
itor General  Hoyi  for  the  appellee. 
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TEDS  DECJISIONS 


or  TBB 


Supreme  Court  of  the  United  States 


▲T 


OCTOBER  TERM,   1906. 


VKAHKUX  S.  JEROME,  Plff.  in  Err.. 

V. 

[ABUBS  P.  OOGSWELL,  the  SUte  Sav- 
ings Bank,  et  al. 

{8m  8.  C  Reporter's  ed.  1-6.) 


iNUila— reduction  of  capital  stock 
ill!  I  ibption  of  charged-off  assets. 

Tlie  stockholders  of  record  at  the 
■1  ai  the  reduction  of  the  capital  stock 
m  iwt*^"*^  bank,  and  not  those  of  record 
'  tha  expiration  of  its  charter,  are  enti- 
d  to  the  proceeds  of  the  bad  or  doubtful 
■eta  set  apart  at  the  time  of  such  reduc- 
m  in  compliance  with  the  reciuiremcnt  of 
e  Comptroller  of  the  Currency  that  such 
seta  should  be  charged  off  or  set  aside 
r  the  benefit  of  those  who  were  then 
DclcholderSy  the  bank,  after  such  reduction, 
ing  left  with  its  capital  stock,  as  reduced, 
limpaired,  and  a  surplus  exclusive  of  the 
sets  in  question. 


[No.  80.] 

nrned  November  2,  1906. 
7,   1907- 


Decided  January 


N  ERROR  to  the  Supreme  Court  of  Errors 
of  the  State  of  Connecticut  to  review  a 
tdgment  which,  reversing  the  judgment  of 
le  Superior  Court  of  New  London  County, 
I  that  state,  adjudged  that  the  stock - 
Mtm  of  record  of  a  national  bank  at  the 
■e  of  its  reduction  of  its  capital  stock 
wn  entitled  to  the  charged-off  assets,  and 
leeted  distribution  accordingly.  AfHrmed. 
Bee  same  case  below^  78  Conn.  75,  60  Atl. 


Statement  by  Mr.  Chief  Justice  Fuller: 
The  Second  National  Bank   of   Norwich, 

M  n.  8. 


Connecticut,  was  a  banking  association, 
organized  and  existing  under  the  laws  oi 
the  United  States,  with  a  capital  stock  of 
$300,000. 

As  stated,  in  substance,  by  the  supremo 
court  of  errors  of  Connecticut,  the  direct- 
ors, having  voted  to  recommend  a  reduction 
of  the  capital  stock  from  $300,000  to  $200,- 
000,  were  advised  by  the  Comptroller  of  the 
Currency  that  it  would  be  approved,  "pro- 
vided so  much  of  the  amount  as  is  neces- 
sary is  used  to  charge  off  bad,  doubtful,  and 
unproductive  assets,  the  difTorence  onlv 
belli;,'  j)aid  to  the  shareholders  in  cash,"  •and[2J 
that  ''the  sliareholders  of  a  national  bank, 
upon  a  reduction  in  capital  stock,  are  en- 
titled to  eitlier  receive  the  tash  or  the 
charged-oir  as-cts.  and  neither  can  be  with- 
held without  thfMF  consent."  The  Comp- 
troller also  iiifoiiiKMl  the  president  of  the 
bank:  "The  assets  belong  to  the  stock- 
holders of  record,  and  a  trust  fund  must  be 
created,  sn  that  those  as<(>ts  may  he  dis- 
tributed auioncj  the  sto<kh()Iders  of  n-r-ord 
when  your  capital  is  redueed."  The  stoek- 
hoMers,  in  May,  11)00,  voted  to  make  the 
reduction,  and  the  president  first,  and  then 
the  directors,  llled  with  the  Coinptr«dler  a 
written  statement  that  "the  whole  amount 
of  the  reduction,  ri:.,  $100,000,  will  be  used 
for  the  purpose  of  char^'ing  off  had,  doubt- 
ful, and  un])roduetive  assets,  no  money  to 
he  paid  to  the  shareholders  unless  realized 
from  saiid  assets,  which  are  to  be  set  aside 
and  collected  for  the  heiielit  of  the  share- 
In^lders  of  record  at  date  of  the  issuance  of 
the  Comptroller's  certificate  appro vinj]j  the 
reduction."  The  Comptroller  gave  his 
certificate,  dated  .Tune  i),  1000,  approving 
the  reduction,  without  any  qualifications. 
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"On  June  27th  a  schedule  of  certain  as- 
■ets  of  the  bank,  each  item  being  g^ven  a 
valuation .  and  the  total  valuations  of  all 
amounting  to  $100,307.86,  was  presented  to 
the  directors,  who  thereupon  voted  that  the 
assets  so  scheduled,  'which  assets  are  con- 
sidered either  bad  or  doubtful^  and  on  ac- 
count of  which  the  capital  stock  of  the  bank 
has  been  reduced  from  $300,000  to  $200,000, 
be  set  aside  from  the  other  assets  of  the 
bank,  and  be  held  by  it  in  trust  for  the 
stockholders  of  record  on  the  0th  day  of 
June,  1900,  and  that  whatever  may  be 
realized  from  said  assets  be  distributed  from 
time  to  time  as  may  be  reasonable  among 
said  stockholders  in  proportion  to  their  re- 
spective holdings  on  said  date.' 

"Thereupon  the  account  with  capital 
stock  on  the  books  of  the  bank  was  credited 
with  a  reduction  of  $100,000,  and  the  items 
named  in  the  schedule  above  described  were 
charged  to  the  account  of  profit  and  loss  at 
the  valuation  of  $100,307.86.  Some  of  the 
items  were  of  real  estate;  the  rest  were  not 
[3] well  'secured;  and  all  were  those  referred  to 
in  the  directors*  statement  to  the  Comp- 
troller, dated  June  9th. 

"This  left  the  bank  with  good  assets 
worth  over  $240,000. 

**The  bank  thereafter,  until  its  charter  ex- 
pired in  1003,  kept  a  separate  account  re- 
lating to  the  assets  included  in  the 
schedule,  entitled  'Stockholders*  ,Tru8t,*  in 
which  were  credited  all  collections  and 
charpred  all  expenditures  arising  in  con- 
nection with  endeavors  to  realize  upon  them. 

"Two  of  the  scheduled  items  represented 
claims  for  a  larger  amount;  the  valuation 
affixed  to  each  representing  the  estimated 
loss  upon  it.  Tlic  same  claims  were  also 
entered  in  the  book?*  of  the  bank,  as  part  of 
its  remaining  capital,  at  a  valuation  for 
each  equal  to  the  difference  between  its  face 
and  the  valuation  asRigned  to  it  in  the 
seheil'.ile. 

"The  receiver  has  received  $20,240  on  ac- 
count of  the  scheduled  assets.  Some  of 
them  also  remain  uncollected,  but  have  a 
value.  To  one  of  the  items,  entered  as 
'Demand  loans.  E.  A.  Packer,  $15,647.50.*  be- 
lonji;ed  certain  railroad  stock  held  as  col- 
lateral security.  A  note  for  over  $1,000, 
made  by  *C.  P.  (\)jrs\vi»ll.  trustee,'  and  dis- 
counted by  the  hank  to  pay  an  assessment 
on  this  stock,  was  included  in  the  reduced 
capital  of  $200,000,  and  in  March,  1903,  was 
paid  off  from  the  proceeds  of  sales  of  the 
stock;  leaving  a  balance  of  such  proceeds, 
which  was  included  in  the  $20,240  above 
mentioned. 

'•AH  the  certifii-ates  representing  the 
slianM  in  the  ori«;inal  rapital  were,  on  or 
about  -hily  Isl.  1  !)(>!),  exchanged  by  the 
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holders  for  certificates  fai  fkTor  of  each  fc 
two  thirds  of  the  number  of  his  oi^Im 
shares." 

The  charter  of  the  bank  expired  by  hps 
of  time  February  24,  1903f  and  its  ifliiR 
were  being  settled  in  the  manner  proridK 
by  law,  when  a  complaint  in  equity  wm 
filed  by  a  stockholder  in  the  superior  enri 
of  Connecticut,  asking  for  the  appointsMil 
of  a  receiver  to  wind  up  ita  affairs^  hteum 
of  alleged  misappropriation,  and  a  recsini 
was  appointed.  The  receiver  filed  a  petitia 
with  the  court,  stating  that  in  May,  M 
the  capital  stock  of  the  bank  was  rednctl 
from  $300,000  *to  $200,000,  and  that  thoi- 
upon  assets  of  the  face  value  of  llOO^jBOl 
were  charged  off  and  set  aside,  and  thit  a 
question  had  arisen  as  to  whether  the  pis- 
ceeds  of  those  assets  be  distributed  to  tk 
stockholders  of  record  at  the  time  of  tk 
reduction  or  of  the  expiration  of  tk 
charter. 

Claims  to  the  charged -off  assets  by  fiitM 
of  ownership  of  original  stock  when  ctpitil 
was  reduced;  of  such  stock,  although  itkil 
been  surrendered  and  new  stock  Issued;  ill 
of  stock  after  the  reduction, — wen  Ski 

The  superior  court  held  that  those  sMti 
belonged  to  the  bank,  and  should  be  db- 
tributed  to  the  stockholders  of  reoord  st  the 
expiration  of  its  charter. 

The  supreme  court  of  errors  sdjiid|ii 
that  the  stockholders  of  record  at  tfam  d 
reduction  were  entitled  to  the  charjecd-off 
assets,  and  reversed  the  judgment  of  the 
superior  court,  with  directions  to  distriMi 
accordingly.    78  Conn.  75,  60  Atl.  1051. 

Whereupon  this  writ  of  error  •• 
brought. 

Mr.  Donald  0.  Perldai  argued  the  cmHi 
and,  with  Mr.  William  H.  Shields,  flkd  I 
brief  for  plaintiff  in  error, 

Mr.  Frank  T.  Brown  argued  the  90^ 
and,  with  Mr.  Hadlai  A.  Hull,  filed  a  kiii 
for  defendants  in  error. 

Mr.  Chief  Justice  Fuller  delivered  tkf 
opinion  of  the  court: 

This  is  not  a  case  InvoMng  the  riglli  ^ 
creditors  or  of  minority  stoekhoUcit  « 
such,  but  a  case  raising  the  bare  qimiiM 
to  whom  assets  remaining  on  a  vafid  n 
diiction  of  the  capital  stock  of  a  uftioH 
bank  belong. 

The  national  banking  act  (titk  O,  li 
Stat.)   provides: 

"Sec.  5143  (U.  8.  Comp.  Stat.  IIM, 
3463).  Any  association  formed  under  tl 
title  may,  by  the  vote  of  ahareholdert  ov 
ing  two  thirds  of  its  capital  itoek.  itAi 
its  capital  to  any  sum  not  bdciv  I 
amount  *  required  by  this  title  to  aatkec 
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tb  fi)rmillon  of  ftasociations;  but  no  such  ' 
f^ttJon  ahmll  be  allowable  which  will  re- 
im  the  capital  of  the  aBBociation  belovtf 
^un^imt  required  for  Its  outstandiiig  eir* 
eiiMiOTi,  nor  shall  any  such  reduction  be 
QAitf  an  til  the  amount  of  the  proposed  re- 
indAtm  has  been  reported  to  the  ComptTol* 
kfof  the  Currency,  and  hiB  apprcwral  thereof 
ifcUbifd." 

Th«  i^^duction  in  thla  case  waa  accom^ 
ptiibfd  it  a  time  when  the  bank  was  not 
hmg  wound  up,  by  the  required  vote  of 
tbv  4tockholder-?j  and  with  the  approval  of 
tb€  ConiptKjIler  of  the  Currency,  and  the 
new  iliAre<i  on  the  ba^^iB  of  the  reduction 
fere  accepted  b^  all  the  stockholders. 

Tbt  bank  waa  left  with  good  asiets  of 
mttft  than  1240,000,  or,  in  otber  words,  with 
ta  mimpitired  capital  stock  of  1200.000  and 
I  iurplus  of  20  per  cent,— that  ia,  ^,000, 
firluittc  of  the  aasets,  the  diatribution  of 
which  is  the  matter  in  controversy.  These 
1^  imU  were  set  aport  In  compliance  with 
tUn^ir^mpnt  of  the  Comptroller  that  cer» 
tiia  bad,  doubtful,  and  unproductive  asBets 
Aonld  he  charged  olT  or  set  aside  for  the 
hntU  of  those  who  were  stockholders  at 
tie  dtte  of  the  approval.  This  require- 
mat,  though  not  stated  in  the  certificate  of 
Ipprotil  was  evidently,  on  the  facts,  made 
leoiidition  thereof,  and  presumably  in  ac- 
BriiMf  with  the  practice  of  the  Comp- 
Mtft  ofEice,  and  waEt  imposed  to  the  end 
tint  joitice  might  be  done  to  the  owners 
of  til  original  shares. 

It  k  said  that  the  original  capital  of  the 
hsk  of  1300,000  was  impaired  prior  to  the 
tidnptioa,  siay  to  the  extent  of  $30,000,  as 
ifcowa  by  adding  to  the  $240,000  the  value 
of  tte  icheduted  aiaets,  estimated  at  $30,- 
000. 

As  i  general  rule,  it  may  be  admitted 
^t  where  capital  stock  is  impaired  and  a 
**iodion  is  made  merely  to  meet  that  im- 
N^ment,  there  can  be  no  distribution.  But 
t^l  is  not  this  ease,  in  which  the  stock  - 
holders  of  record  June  9,  1900,  had  a  right 
^  r^uiie  a  distribution  among  them  of  an 
h  Geen  apon  reduction  in  proportion  to  their 
K  ft^eetire  holdings.  In  the  language  of  the 
^Cenamicut  supreme  court :  "ITie  *  right  to 
^^n  what  might  ultimately  be  realized 
ffon  iht  fund  thus  set  apart  became,  there- 
^ft»  irrevocably  veatcd  in  those  who  were 
«i»if?lioldcra  on  June  Dth,  1900,  and  they 
^  t&etr  assigns  are  now  entitled  to  what- 
wer  ij  to  be  distributed  from  it.**  [78 
Om.  70.  m  AtL  1000,] 

rt  folhjws,  as  held,  that  the  transfer  of 
■fcirea  after  the  reduction  of  June  9,  1900, 
^d  not  carry  any  right  to  an  interest  in 
tie  ipecfal  tui^t  fund,  the  proportionate  in- 
telrt  therein  having  vested  in  the  then 
^Aftholders  aa  IndividualB.  The  reault  ii 
f04  U.S. 


unaffcL'ted  by  the  fact  that  distribution  in 
cash  may  have  been  contemplated  as  tha 
assets  set  aside  were  realized  upon« 

The  conaJusion  at  whieh  wo  have  airived 
dispenses  with  the  noceasity  of  dlacuasing 
other  questions  suggested. 

Judgment  affirmed. 
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OLD  WAYNE  MUTUAL  LIFE  ASSOCIA- 
TTON  OF  INDIAN  APOLIS,  INDIANA, 
Plff,  in  Err., 

V* 

SAIL^  Mcdonough,  and  John  Herrity, 
Administrator  of  the  Estate  of  Winnifred 
Herrity,  Deceased. 

(See  S,  G.  Reporter's  ed.  B-2B.] 


Conttitutional  law — due  proceas  of  law — en- 
forcing foreign  judgment, 

1.  Due  proecas  of  law  is  denied  by  the 
action  of  a  state  court  in  according  full 
faith  and  credit  to  a  judgment  in  persotiam 
rendered  by  a  coort  of  a  sister  state  against 
a  nonresident  who  was  not  personally  served 
with  process  within  th€  state,  and  who 
made  no  appearance  in  the  action. 
Judgment--of  sister  state — conclusiveaesa — 

jufisdiction. 

2.  The  jurisdictioD  of  the  court  render- 
ing &  judgment  or  decree  is  open  to  inquiry 
under  proper  averments,  where  its  conclu- 
siveness ia  questioned  in  a  court  of  another 
state. 

Burden  of  proof — In  action  on  foreign  judg- 
ment. 

3.  The  burden  of  proof  Is  on  the  plain- 
tifiTs  in  an  action  on  a  judgment  of  a  sister 
statCj  where  the  answer  con  tarn  b  a  general 
denial,  which,  under  the  local  procedure,  ia 
sufficient  to  put  plaintifTs  upon  proof  of 
every  fact  essential  in  eatabiishing  the 
cause  of  action j  to  show  by  what  BUthority 
the  court  of  such  other  state  could  legally 
enter  the  judgment  sued  upon^  which  was 
one  in  personam  against  a  corporatioOt 
whicb^  according  to  the  complaint  itself, 
w^as  a  corporation  of  another  state,  and  was 
not  alleged  to  have  appeared  in  person ^  or 
by  an  attorney  of  its  own  selection,  or  to 
have  been  personally  served  with  process 
within  the  state* 


Evidence — presumption  as  to  jurisdiction. 

4.  The  presumption  that  a  court  of  su- 
perior   authority    whose    judgment    "    "* 


is    at'^ 


Note. — As  to  what  service  of  proct^aa  is 
sufficient  to  constitute  due  process  of  law— » 
see  notes  to  Piuney  v.  Providenee  Loan  & 
Invest  Co.  60  L,R.A,  577,  and  Moyer  v.  Buck, 
le  L.R.A.  231. 

On  presumption  as  to  jurisdiction — ^see 
note  to  Rand  v.  Hanson,  12  L.R.A,  574. 

As  to  service  of  process  on  state  officer  aa 
service  on  foreign  corporation^see  not*  to 
Mutual  Reserve  Fund  Life  Aaso.  v.  Phelps, 
47  L,  ed.  U.  S.  987. 
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tacked  collaterally  for  the  want  of  jurisdic- 
tion acted  within  its  jurisdiction  when  pro- 
ceeding within  the  jjeneral  soojw  of  its  pow- 
ers cannot  be  indulged  when  it  atlirmatively 
appears  from  the  pleadings  or  evidence  that 
jurisdiction  was  wanting. 
Writ  and  process — service  on  state  officer 
as  service  on  foreign  corporation. 

5.  The  implied  assent  of  a  foreign  in- 
surance company  transacting  business  in 
Pennsylvania  without  complying  with  Pa. 
act  of  June  20,  1S83,  that  service  of  process 
in  a  suit  brought  against  it  there  in  re- 
spect of  business  transacted  in  that  stat? 
may  be  made  upon  the  state  insurance  com- 
missioner, as  prescribed  by  that  statute, 
does  not  extend  to  a  suit  brought  by  citi- 
zens of  that  state  on  a  contradb  of  insur- 
ance executed  in  another  state.  # 

[No.  57.] 

Argued  October  25,  1906.     Decided  January 
7,   1907. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Indiana  to  review  a  judgment 
which  aflirmed  a  judgment  of  the  Superior 
Court  of  Clarion  County,  in  that  state,  in 
favor  of  plaintiffs  in  an  action  on  a  Penn- 
sylvania judgment.  Reversed  and  remanded 
for  further  proceedings. 

See  same  case  below,  164  Ind.  321,  73  N. 
E.  703. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  S.  Worthington  argued  the  cause 
anil  filed  a  brief  for  plaintiff  in  error: 

The  Penn.-^ylvania  judgment  is  invalid, 
out^de  of  that  state,  at  least,  because  it 
does  not  appear  that,  when  process  was 
served  on  the  insurance  commissioner,  the 
plaint itT  in  error  was  doing  business  in 
PoniiHylvania. 

Barrow  S.  S.  Co.  v.  Kane,  170  U.  S.  Ill, 
42  L.  ed.  9ri<<.  18  Sup.  Ct.  Rep.  526;  St. 
Clair  v.  Cox,  HHJ  U.  S.  350,  27  L.  ed.  222, 
1  Sup.  Ct.  Rep.  .^.->t:  Fitzgerald  &  M.  Constr. 
a>.  v.  Fit/.i^eraM.  137  U.  S.  98,  106,  34  L. 
ed.  »>0S,  Gli,  11  Sup.  Ct.  Rep.  36;  Connecti- 
cut yUit.  L.  Ins.  Co.  V.  Spratlcy,  172  U.  S 
602.  43  L.  ed.  560.  10  Sup.  Ct.  Rep.  308: 
Central  Grain  &  Stock  Exchange  v.  Board 
of  Trade,  60  C.  C.  A.  209,  125  Fed.  467. 

.V  single  transaction  does  not  constitute 
doing  business  in  the  state. 

Aligeyer  v.  Louisiana.  165  U.  S.  578.  41 
L.  ed.  832.  17  Sup.  Ct.  Rep.  427:  Cooper  Mfg. 
Co.  V.  Ferguson,  113  U.  S.  727,  28  L.  ed. 
1137.  5  Sup.  Ct.  Rep.  739 ;  Ammons  v.  Bnins- 
wick-Balke-Collender  Co.  72  C.  C.  A.  614, 
141  Fed.  570;  State  use  of  Hart-Parr  Co.  v. 
Rol»]>  Lcawrenoe  Co.  (X.  D.)  106  N.  W.  406: 
tT;wiie««on  v.  .^imonds  Saw  Co.  2  Cal.  App. 
58J.  84  Pac.  280. 

.\  rotate  may,  of  course,  exclude  alto|Tether 
a  foreign  corporation,  or  niav,  in  general, 
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allow  it  to  do  business  within  its  ten 
upon  such  terms  as  it  deems  proper. 

Bank  of  Augusta  v.  Earle,  13  Pet.  51 
L.  ed.  274;  Paul  v.  Virginia,  8  Wall 
19  L.  ed.  357;  BalUmora  &0.  R.  Co.  r. 
ris.  12  Wall.  65,  20  L.  ed.  354;  Er  i 
Schollenberger,  96  U.  S.  369.  24  L.  ed. 

On  the  other  hand,  a  judgment  rm 
in  a  state  court,  without  personal  k 
on  the  defendant,  may  be  a  good  jndgi 
even  in  personam,  against  such  defenibi 
that  state,  but  void  everywhere  else. 

Goldey  v.  Morning  News,  156  U.  8. 
39  L.  ed.  517,  15  Sup.  a.  Rep.  559;  Bti 
S.  S.  Co.  v.  Kane,  supra ;  G rover  &  B.  I 
ing  Mach  Co.  v.  Radcliffe,  137  U.  S.  28j 
L.  ed.  670,  11  Sup.  a.  Rep.  02;  Laft} 
Ins.  Co.  V.  French,  18  How.  406,  15  L 
452. 

Due  process  of  law  requires  notice  an 
opportunity  to  be  heard. 

I-asere  v.  Rochereau,  17  Wall.  437,  t 
od.  694:  Orchard  v.  Alexander,  157  G 
372,  383,  39  L.  ed.  737.  741,  15  Sup.  Ct. '. 
63r>:  McVeigh  v.  United  States,  11  ^ 
250,  20  L.  ed.  80. 

And  upon  the  very  point  of  the  rigk 
a  state  to  determine  the  conditions  n 
which  it  will  permit  foreign  corporal 
to  carry  on  their  business  within  its  bon 
this  court  has  repeatedly  held  that  i 
right  may  be  affected  by  the  Conatitntioi 
the  United  States. 

Ducat  V.  Chicago,  10  Wall.  410,  415, 
L.  ed.  972,  973;  l.jifavctte  Ina.  Co.  v.  Fri 
18  How.  406,  407,  15  L.  ed.  452,  455: 
W.  Cargill  Co.  v.  MinncsoU,  180  U.  &  • 
45  L.  ed.  619,  21  Sup.  a.  Rep.  423;  Ou 
V.  Greenwich  Ins.  Co.  190  U.  S.  409,  50 
ed.  249,  26  Sup.  Q.  Rep.  06;  Daytoa  ( 
&  I.  Co.  V.  Barton.  183  U.  S.  23,  46  L 
61,  22  Sup.  Ct.  Rep.  5:  Hooper  v.  Gtlifor 
155  U.  S.  648,  656,  39  L.  ed.  297,  301 
Inters.  Com.  Rep.  610,  15  Sup.  Ct.  Rep.  8 
Home  Ins.  Co.  v.  Morse,  20  Wall,  i 
451,  455,  22  L.  ed.  365.  368,  369;  Dorh 
Continental  Ins.  Co.  94  U.  8.  SS6,  24  L 
148:  Southern  P.  Co.  v.  Denton,  146  U. 
202,  36  L.  ed.  942,  13  Sup.  a.  Rep^ 
Barron  v.  Bumside,  121  U.  S.  186, 10  L. 
915,  1  Inters.  Com.  Rep.  295,  7  Snf. 
Rep.  931. 

The  fundamental  objection  to  the  Ft 
sylvania  statute  under  oonsideratioi 
that  it  does  not  directly  or  indireetlj 
quire,  or  even  authorize,  the  inmnanoe  d 
missioner  to  notify  foreign  ooipontta 
the  service  of  process  upon  him. 

Kuntz  V.  Sumption,  117  Ind.  1.  t  U 
C55, 19  N.  E.  474;  Pinney  v.  PioTidcnetL 
&  Invest.  Co.  106  Wis.  402,  00  LJUL  I 
80  Am.  St.  Rep.  41,  82  N.  W.  S06;  So 
rock  V.  Dwelling-House  Ina.  Go.  161  H 
425,  23  L.R.A.  863,  42  An.  St.  Be^  411; 
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.1;  Carroll  T.  New  York,  N.  H.  A 
k  65  N.  X  L.  124,  46  At).  708. 
It  CA9«a  hold  tbat  service  upon  ei 
lent  bv  leavitig  the  summona  at  a 
Moe  \»  *  good  service  when  he  baa 
w  BOOTpt  such  s^rvie*,  but  ia  of  no 
'irhen  the  law  declares  that  it  ahall 
^  aer^ice.  but  he  has  not  given  his 
9  that  provisioit. 

\  Y.  Dimiergiae,  4  Exch*  290;  Copin 
toOE,  L.  R.  9  Exch.  345,  ilffirmed  in 
^eb,  Div,  IT- 

for  defendants  in  error. 


vtic^  HarUB  delivered  the  opinlan 

ta  an  action  in  an  Indiana  court 
the  plaintiff  in  error  upon  a  judg- 
[ainst  it  in  a  Pennsylvania  £!ourt. 
isive  questions  in  the  case  have  ref- 

0  the  clause  of  the  Constitution  of 
ted  States,  requiring  full  faith  and 

1  be  given  in  each  state  to  the  pub- 
I  records,   and    judicial   proceedings 

■tatea,  and,  also,  to  the  clause  for- 
the  deprivation  by  a  atate  of  life, 
or  property  without  due  process  of 
bere  was  a  judgment  for  the  plain- 
yeb  waa  affirmed  by  the  supreme 
^  the  state. 

aeations  before  us  ariae  out  of  facts 
be  stated. 

■  22d  day  of  February,  1900,  tbe  de- 
I  in  error  brought  an  action  in  tbe 
f    oommon    pleas  of    Suiqitehanna 

Pennsylvania,  against  the  Old 
Motual  Life  Association  of  Indian- 
m  Indiana  corporationt  upon  a  cer- 
Dr  policy  of  life  insurance  dated  De- 
3d»  1897,  whereby  that  association 
to  pay  to  Winnifred  Herrity  and 
fcDanoufrhf  of  Scran  ton,  Pennsylva- 
their  legal  representativea,  the  sum 
>  upon  the  conditinn,  amon^  others, 
the  person  wboHe  life  was  insured — 

McXally,  of  Scranton,  Pennsylva- 
luM  die  within  one  yea?  from  the 
the  certificate,  then  Herrity  and  Mc- 
I  should  not  receive  more  than  one 
»f  the  above  sum.  McNally  died  on 
I  day  of  Xovcmherj  1808* 
Bmons,  addressed  to  tbe  sheriff  of 
anna  county,  Pennsylvania,  was  sued 
I  the  following  return  thereof  was 
^'Served  the  Old  Wayne  ilutua!  Life 
Jon  *of  Indianapolis,  Indiana,  an  in> 

company  incorporated  under  the 
the  state  of  Indiana,  by  giving,  Sep- 
26th,  1900,  a  true  and  attested  copy 
within  writ  to  Israel  W-  Durham, 
se  commissioner  for  the  state  of 
i^ania,  and  making  known  to  him 
tents  thereof,  tbe  said  association 
no  attorney  in  the  state  of  Pennsyl- 


vania upon  whom  service  could  be  made," 
It  does  not  appear,  if  the  fact  be  material, 
that  any  notice  of  this  summons  was  given 
by  the  commissioner  to  tbe  defendant. 

8ubse<jUentty,  the  plaintiffs  filed  a  dec- 
laration or  statement  in  the  Pennsylvania 
case,  which  contain ed^  among  other  things, 
the  following:  "That  tbe  said  the  Old 
Wayne  ^tfutual  Life  Aflsociation  of  Indian- 
apolis, Indiana,  defendant,  is  a  mutual  life 
insurance  association,  foreign  to  the  state 
of  Pennaylvaniai  to  wit:  of  tbe  state  of 
Indiana,  as  aforesaid,  and  as  suc^h  has  been 
doing  business  of  life  insurance  jn  th6  state 
of  Pennsylvania,  more  particularly  in  the 
counties  of  Susquehanna  and  I^ckawannat 
in  said  state  of  Pennsylvania,  issuing  poli- 
cies of  life  insurance  to  numerous  and  di- 
vers residents  of  said  counties  and  state 
for  many  yearSj  upo^i  application  therefor 
taken  in  said  counties  of  Susquehanna  and 
Lackawanna,  and  was  transacting  such  busi- 
ness of  life  insurance  in  said  state  and 
counties  on  tbe  3d  day  of  December,  189T» 
and  before  and  since  til!  July  5th,  1900,  and 
after»  That  the  said  the  Old  Wayne  Mutual 
Life  Association  baa  no  duly  appointed 
agent  in  said  county  of  Susquehanna,  state 
of  Pennsylvania,  for  the  acceptance  of  serV' 
ic^  of  process  other  than  the  eommissioner 
of  insurance  of  the  state  of  Pennsylvania. 
The  writ  of  summons  in  this  action,  duly 
issued  by  the  court  of  common  pleas  of 
Susquehanna  county,  directing  the  said  de- 
fendant, the  Old  Wayne  Mutual  Life  Asso* 
elation  of  Indianapolis,  Indiana,  to  appear 
and  answer,  was  legally  and  duly  served  on 
tbe  commissioner  of  insuraiioe  of  tbe  state 
of  Pennsylvania  on  the  20th  day  of  Sep- 
tember, 1900,  the  said  commissioner  of  in- 
surance for  the  state  of  Pennsylvania  be* 
ing  the  proper  person  for  service  in  thla 
ease." 

*This  was  followed  by  a  notice  in  that  case [14] 
addressed  to  the  insurance  commissioner, 
and  stating  that  judgment  would  be  taken 
if  no  appearance  was  entered  or  an  affidavit 
of  defense  filed  by  the  association  within 
fifteen  days  after  service  of  that  notice. 
At  a  later  date,  the  insurance  commission- 
er not  having  appeared,  and  no  affidavit  of 
defense  having  been  filed,  judgment  waa 
taken  against  the  life  association,  by  de- 
fault, April  16th,  1001. 

The  present  action  was  brought  on  that 
judgment.  The  eom plaint  in  this  case,  filed 
.Tune  21st,  If^OO,  alleged  that  the  defendftot 
association  was,  on  the  3d  day  of  Decem- 
ber, 1897,  and  long  prior  and  3nl>sequent 
thereto,  engaged  in  the  transaction  of  busi- 
ness in  Penn,^ylvflnia*  After  setting  oul 
the  provisions  of  the  statute  of  Pennsylvania 
(to  be  presently  referred  to),  tbe  issuing  of 
the  policy,  the  death  of  McNally,  and  the 
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making  of  the  requisite  proofs  of  loss,  the 
eomplaint  alleged  that  process  in  the  Penn- 
sylvania case  was  served  upon  the  insur- 
ance commissioner  for  Pennsylvania,  "the 
said  defendant  having  no  other  agent  or 
attorney  upon  whom  process  could  be 
served  in  said  state  of  Pennsylvania." 

The  defendant  demurred  to  the  complaint 
as  insufficient  in  law,  but  the  demurrer  was 
overruled.  It  then  filed  its  answer,  denying 
"each  and  every  material  allegation"  in  the 
complaint.  In  a  separate  paragraph  it  al- 
leged that  its  only  offices  for  the  transac- 
tion of  business  were,  and  at  all  times  had 
been,  at  Indianapolis,  Indiana,  where  its  of- 
ficers had  always  resided;  that  it  had  nev- 
er been  admitted  to  do  business  in  Penn- 
sylvania, and  never  had  an  office  or  agency 
there  for  the  transaction  of  business;  that 
no  one  of  its  officers  or  agents  was  in  that 
commonwealth  at  the  date  of  the  allied 
suit,  nor  had  been  there  since;  that  no 
summons  was  ever  served  upon  it  at  any 
time,  and  that  H  did  not  appear  in  that 
action;  that  no  one  ever  appeared  for  it 
there  who  had  authority  to  do  so;  and 
that  the  first  notice  or  knowledge  it  ever 
had  of  the  alleged  judgment  against  it  was 
long  after  the  day  when  it  appears  to  have 
been  rendered. 
{15]  *The  plaintiffs  replied,  denying  each  and 
every  material  allegration  of  the  answer. 

The  plaintiff  in  error  insists  that  the 
Pennsylvania  court  had  no  jurisdiction  to 
proceed  against  it;  consequently  the  judg- 
ment it  rendered  was  void  for  the  want  of 
the  due  process  of  law  required  by  the  14th 
Amendment.  If  the  defendant  had  no  such 
actual,  legal  notice  of  the  Pennsylvania  suit 
as  would  bring  it  into  court,  or  if  it  did 
not  voluntarily  appear  therein  by  an  au- 
thorized representative,  then  the  Pennsyl- 
vania court  was  without  jurisdiction,  and 
the  conclusion  just  stated  would  follow, 
even  if  the  judgment  would  be  deemed  con- 
clusive in  the  courts  of  that  commonwealth. 
The  constitutional  requirement  that  full 
faith  and  credit  shall  be  given  in  each  state 
to  the  public  acts,  records,  and  judicial  pro- 
ceedings of  every  other  state  is  necessarily 
to  be  interpreted  in  connection  with  other 
provisions  of  the  Constitution,  and  there- 
fore no  state  can  obtain  in  the  tribunals  of 
other  jurisdictions  full  faith  and  credit  for 
its  judicial  proceedings  if  they  are  wanting 
in  the  due  process  of  law  enjoined  by  the 
fundamental  law.  "No  judgment  of  a  court 
is  due  process  of  law,  if  rendered  without 
jurisdiction  in  the  court,  or  without  notice 
to  the  party."  Scott  v.  McNeal,  164  U.  S. 
34,  40,  38  L.  ed.  896,  001,  14  Sup.  Ct.  Rep. 
1108.  Xo  state  can,  by  any  tribunal  or 
representative,  render  nugatory  a  provision 
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of  the  supreme  law.  And  if  the  eoDehuiit- 
ness  of  a  judgment  or  decree  in  a  eomt  of 
one  state  is  questioned  in  a  coart  of  anotte 
government.  Federal  or  state,  ft  b  opi^ 
under  proper  averments,  to  inqjnire  wWte 
the  court  rendering  the  decree  or  ju^gMil 
had  jurisdiction  to  render  H. 

Such  is  the  settled  doctrine  of  tUa  tomt 
In  the  leading  case  of  Thompeon  t.  Whit- 
man, 18  WalL  467,  468,  21  L.  ed.  807, 101, 
the  whole  question  was  folly  *»MHhyi^  ^ 
the  light  of  the  authoritiea.  Mr.  Jiattn 
Bradley,  speaking  for  the  eoort  and  4i- 
livering  its  unanimoua  Judgment,  itated  Hi 
conclusion  to  be  dear  that  the  juriadiettoi 
of  a  court  rendering  judgment  in  one  iMi 
may  be  questioned  in  a  oollateral  praeeii- 
ing  in  another  state,  'notwithstandi^  tliM 
averments  in  the  record  of  the  judgment  it- 
self. The  court,  among  other  thingi,  adl 
that  if  it  be  once  conceded  that  "the  viEII* 
ty  of  a  judgment  may  be  attacked  eoOiUr 
ally  by  evidence  showing  that  the  eovt  M 
no  jurisdiction,  it  is  not  peroeiTed  how  mj 
allegation  contained  in  the  reooid  taK 
however  strongly  made,  ean  affeet  thti)^ 
so  to  question  it.  The  very  dbjeet  ef  ihi 
evidence  is  to  invalidate  the  paper  ti  s 
record.  If  that  ean  be  suoceaafoUy  doae  M 
statements  contained  therein  have  mf 
force.  If  any  such  statementa  eoold  ktwi 
to  prevent  inquiry,  a  slight  form  of  worfi 
might  always  be  adopted  ao  aa  dMrnStj 
to  nullify  the  right  of  sueh  inqoiiy.  It- 
citals  of  this  kind  must  be  regarded  Bdi 
asseverations  of  good  faith  in  a  deed,  wUA 
avail  nothing  if  the  instrument  is  ihivi 
to  be  fraudulent."  This  dediion  was  fai  h»- 
mony  with  previous  decisions.  Chief  Jet* 
tice  Marshall  had  .long  before  obaemd  ii 
Rose  V.  Himely,  4  Cranch,  241,  209,  f  L  ii 
608,  617,  that,  upon  principle,  the  opcrstiii 
of  every  judgment  must  depend  on  the  fO** 
er  of  the  court  to  render  that  JudgMHt' 
In  Williamson  v.  Berry,  8  How.  466,  M 
12  L.  ed.  1170,  1189,  it  was  said  to  hi  «dl 
settled  that  the  juriadietion  of  any  enrt 
exercising  authority  over  a  nibjeet  "mV 
be  inquired  into  in  every  other  eovt  «b> 
the  proceedings  in  the  former  an  rsHsd  if 
on  and  brought  before  the  latter  by  a  ftiV 
claiming  the  benefit  of  auch  proeeediv^' 
and  that  the  rule  preraila  whetkw  *lhid»* 
cree  or  judgment  haa  been  given  ia  a  0^ 
of  admiralty,  chancery,  eodeaiaatieBl  t0^ 
or  court  of  common  law,  or  wMhv  thi 
point  ruled  has  arisen  under  the  laiM  rf 
nations,  the  practice  in  chancery,  otOmWk  ^ 
nicipal  laws  of  statea."  In  Ua  Oammmlf^ 
ries  on  the  Gonatitution,  Story,  |  UHM,  f^ 
ferring  to  Mills  t.  Doryee,  7  Omd^  A 
484,  3  L.  ed.  411,  413,  and  to  the  uuiMtl 
tional  requirement  aa  to  the  fkKh  and  orf* 
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I  to  be  giren  to  the  recordi*  and  judicial 
ft>ri*Jinga  of  a  state,  sttids  "  T^ut  this 
iifi  m»t  preTent  an  iufjuirj  into  the  juria- 
ictiiMi  of  the  court  in  which  the  original 
idfment  w&fi  giTen,  to  pronounce  it;  or 
le  right  of  th«  state  itself  to  exercise  au- 
orftj  aver  the  person  or  the  iubject-mat- 
r.  The  Constitution  *did  not  mean  to  con 
r  [upon  the  states]  a  new  power  or  ju- 
idi*ikin,  but  iimply  to  regulate  the  eiTe<rt 

th*^  acknowledged  jurisdiction  over  per- 
ns and  things  v^ithin  the  territory *' "  In 
i  kter  case  of  Galpin  V,  Page,  18  Wall. 
».  3S5,  366,  3eS,  21  L.  ed.  959,  962,  963,— 
i^lded  after^  but  at  the  same  term  as, 
lomptOA  T.  Whltmant^the  court,  after 
fenfng  to  the  general  rule  as  to  the  pre- 
aptliOdi  of  juriadiction  in  superior  courts 

g«<B^al  jurisdiction,  said  that  such  pre- 
mpdona  "only  arise  mth  respect  to  ju- 
Ssttenmi  faHi  conceming  which  the  reo* 
1  is  eileixt.  Presumptions  are  only  in- 
lg«d  to  supply  the  absence  of  evidence  or 
ermeiita  respecting  the  fa^ts  presumed. 
isy  have  no  place  for  consideration  when 
t  endenoe  is  discloned  or  the  averment  is 
ide.  When,  therefore,  the  record  states 
A  Bfide&ce  OT  tnpkes  an  averment  with 
Icrence  to  a  jurisdictional  fact,  it  will 
i  tiaderstO€?d  to  speak  the  truth  on  that 
Mfltt  and  It  will  not  he  presumed  that 
Mre  was  other  or  different  evidence  re- 
ding the  fact,  or  that  the  fajct  was  other - 
iie  thsj]  ajB  averred."  In  the  same  case: 
It  is  «  rule  AM  old  as  the  law^  and  never 
3«i  to  be  respected  than  now,  that  no  one 
M  be  personally  bound  until  he  has  bad 
lii  dsy  in  court;  hy  which  is  meant  until 
I*  )m  been  duly  cited  to  appear,  and  han 
•<*»  afforded  an  cppc^tttnii^  to  he  h^ard. 
''wJaroent  tiithout  such  citation  and  oppor- 
^it?  wants  all  the  attributes  of  a  ju- 
lititl  determination  J  it  is  Judicial  usurpa- 
-itm  snd  oppression,  and  never  can  be  up- 
^W  where  justice  is  juatly  administered," 

T^e  question  of  the  jurisdiction  of  the 
™j!vlvania  court  being,  then,  open,  on 
thi  te^^rtj^  ]et  us  see  what  presumptions 
*^m  from  the  showing  made  by  it. 

TTie  complaiBt  in  this  case,  as  we  have 
**D<  tlleged  that  on  the  3d  day  of  Decern- 
^,lWt, — th^  date  of  the  insurance  certifi- 
^— 18  welJ  as  prior  and  subsequent  there - 
^  the  defendant  association  engaged  in 
'^ness  in  Pennsylvania,  soHciting  applica- 
^  for  insurance  and  issuing  policies  to 
**ii«li  of  that  common  wealth.  1'he  an- 
**tr  Imited  «&ch  and  every  material  at- 
V>os  in  the  complaint,  and  such  a  ^denial 
"^(r  tbt  Indiana  Code  of  Civil  Procedure 
*U  luSdent  to  put  the  plainti^s  upon 
•f^f  of  tv^Tj  fact  that  was  CBsential  in 
BNitnMng  their  cause  of  action.     Thorn ^ 
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ton's  Code  Ind.  art.  10,  §  47,  title  *Tkaa- 
ings-"  U.  S.  Rev.  Stat,  g  014»  U.  S.  Compu 
Stat.  HWl,  p.  flS4. 

The  burden  of  proof  was  therefore  upoo 
the  plaintiffs  to  show  by  what  authority  the 
Pennsylvania  court  could  legally  enter  a  per- 
sonal judgment  against  a  corporation  which, 
according  to  the  complaint  itself,  was  a  cor- 
poration of  another  state^  and  was  not  al- 
leged to  hjive  appeared  in  person  or  by  an 
attorney  of  its  own  selection,  or  to  have  been 
personally  served  with  process.  This  bur- 
den the  plaintiffs  met  by  introducing  in  cvi* 
dence  a  complete  transcript  of  the  record 
of  the  action  in  the  Pennsylvania  court, 
from  which  it  appeared;  L  That  the  defend* 
ant  association  was  sued  in  the  Fennayjva- 
nia  court  as  a  life  insurance  association  of 
Indiana,  was  alleged  to  have  been  engaged 
in  business  in  Pennsylvania,  and  was  so 
engaged  before  and  after  the  certificate  of 
insurance  in  question  was  Issued.  2.  That 
the  summons  in  that  action  was  served  on 
the  commissioner  of  insurance  for  Pennsyl- 
vania^  the  defendant  association  not  having 
appointed  an  agent  in  that  commonwealth 
upon  whom  process  could  be  served  nor  hav- 
ing  appeared  by  an  attorney  or  representa- 
tive. 3.  That^  the  insurance  commissioner 
not  having  appeared  in  the  action,  judgment 
was  taken  against  the  defendant!  and  that 
is  the  judgment  here  in  suit. 

It  was  further  made  to  appear  in  the  pres* 
ent  action  that  when  the  contract  of  in- 
surance was  executed^  as  well  as  before  anil 
since,  it  was  provided  hy  a  statute  of  Penn- 
sylvania, approved  June  20th.  18S3,  amend-  ■ 
atory  of  a  previous  statute  of  that  com- 
monwealth establishing  an  insurance  de- 
partment, as  follows;  ''No  insurance  com- 
pany not  of  this  state,  nor  its  agents,  shall 
do  business  in  this  state  until  it  has  filed 
with  the  insurance  commissioner  of  this 
state  a  written  stipulation,  duly  authenti- 
cated by  the  company,  agreeing  that  any 
legal  process  affect  ing  the  company,  served 
on  the  insurance  commisslonerj  or  the  par- 
ty designated  by  *hlm.  or  the  agent  ipecified[l#] 
by  the  company  to  receive  service  of  proc- 
ess for  said  company,  shall  have  the  same 
effect  as  if  served  personally  on  the  com- 
pany within  this  atate^  and,  if  such  com- 
pany should  cease  to  maintain  such  agent 
in  this  state  so  designated^  such  process 
may  thereafter  be  served  on  the  insurance 
commiaaioner;  but,  so  long,  as  any  liability 
of  the  stipulating  company  to  any  resident 
of  this  atate  continues,  Bueh  stipulation 
cannot  be  revoked  or  modi  Bed,  exeept  that 
a  new  one  may  be  substitutedp  bo  as  to  re- 
quire OT  dispense  with  the  service  at  the 
office  of  the  said  company  within  this  stata, 
and  that  such  service  of  process  according 
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to  this  stipulatkHi  shall  be  sufficient  person- 
al service  on  the  company.  The  term 
'process'  shall  be  construed  to  mean  and 
include  any  and  every  writ,  rule,  order,  no- 
tice, or  decree,  including  any  process  of 
txecution  that  may  issue  in  or  upon  any  ac- 
tion, suit,  or  legal  proceeding  to  which  said 
company  may  be  a  party  by  themselves,  or 
jointly  with  others,  whether  the  same  shall 
arise  upon  a  policy  of  insurance  or  other- 
wise, by  or  in  any  other  court  of  this  com- 
monwealth having  jurisdiction  of  the  sub- 
ject-matter in  controversy,  .  .  .  and, 
in  default  of  an  agent  appointed  by  the 
company,  as  aforesaid,  then  the  officer  so 
charged  with  the  service  of  said  process 
shall,  in  like  manner,  deputize  the  sheriff, 
constable,  or  other  officer  aforesaid  of  the 
county  where  the  agent,  if  any  there  be, 
named  by  the  insurance  commissioner,  may 
reside,  to  serve  the  same  on  him,  and,  in 
default  of  such  agent  named  by  such  com- 
missioner, as  aforesaid,  then  in  like  manner 
to  deputize  the  slierirF,  constable,  or  other 
officer,  as  aforesaid,  of  the  county  where 
the  office  of  the  insurance  commissioner 
may  be  located,  to  serve  the  same  on  him; 
and  each  and  every  service  so  made  shall 
have  the  same  force  and  efleot,  to  all  in- 
tents and  purposes,  as  personal  service  on 
said  company  in  the  county  where  said 
process  issued;     .     .     ." 

The  defendant  association  introduced  no 
evidence.  If,  looking  alone  at  the  plead- 
ings in  the  Pennsylvania  suit,  it  be  taken 
that,  at  the  time  of  the  contract  in  ques- 
|pO]tion,  the  'Indiana  corporation  was  engaged 
in  transacting,  at  least,  some  business  in 
Pennsylvania,  without  having  complied  with 
the  provisions  of  the  above  statute  of  that 
commonwealth, — ^that  is,  without  having 
filed  with  the  insurance  commissioner  the 
written  stipulation  required  by  that  statute, 
— still,  plaintiffs  cannot  claim,  on  the  pres- 
ent record,  the  full  benefit  of  the  general 
rule  that  the  judgiiiont  of  a  court  of  su- 
perior authority,  when  proceeding  within 
the  general  scope  of  its  powers,  is  presumed 
to  act  rightly  within  its  jurisdiction;  that 
nothing  shall  be  "intended  to  be  out  of  the 
jurisdiction  of  a  superior  court  but  that 
which  specially  appears  to  be  so."  Pea- 
cock V.  Bell,  1  Wms'  Saund.  74.  When  a 
judprment  of  a  court  of  superior  authority 
is  attacked  collaterally  for  the  want  of  ju- 
risdiction, such  a  presumption  cannot  be  in- 
dulged when  it  affirmatively  appears  from 
the  pleadings  or  evidence  that  jurisdiction 
was  wanting.  We  make  this  observation  in 
vi«»\v  of  the  fact,  distinctly  shown  by  the 
plaintiffs  themselves,  that  the  policy  of  in- 
surance and  contract  in  (juostion  was.  in 
fact,  executed  in  Indiana^  and  not  in  Penn- 
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sylvttnia.  The  policj  wmti  on  providad  ■ 
one  of  its  conditions  that  ''for  all  pnrpoM 
and  in  all  cases  tkk  contract  shtU  bi 
deemed  to  have  been  made  at  the  iparid 
office  of  this  association  in  the  state  of  h- 
diana,  U.  S.  A.,  and  kU  benefits  and  claim 
thereunder  shall  be  payable  at  such  of- 
fice."  Besides,  to  the  complaint  or  petitioi 
in  the  Pennsylrania  court  waa  appenikd  tki 
following  memorandum  signed  by  the  it- 
tomey  for  the  plaintiffs:  "The  above  cos- 
tract  of  insurance  is  governed  by  the  kwi 
of  the  state  of  Indiana,  the  eontrsct  hav- 
ing been  entered  into  at  Indianapolis."  iW 
when  the  suit  was  brought  in  Pennsylruia 
the  plaintiffs  were  confronted  with  the  eoi- 
dition  in  the  policy  that  'it  is  ezprenlj 
understood  and  agreed  that  no  action  ihiB 
be  maintained  nor  recovery  had  for  uy 
claims  under  or  in  virtue  of  this  policy,  aft- 
er the  lapse  of  six  months  from  the  death 
of  said  member/'— McXally.  More  tbu  ix 
months  had  elapsed  after  McNally^  deitt 
before  the  suit  was  instituted  in  Feuisjl' 
vania.  In  order  to  obviate  this  difficaltythi 
plaintiffs,  in  *  their  declaration  or  itatwMitll 
in  assumpsit,  in  the  Pennsylvania  eoBt, 
alleged  that  the  contract  of  insuranee  m 
governed  by  the  laws  of  Indiana,  "the  eat 
tract  having  been  entered  into  at  Indiai* 
apolis,  Indiana;"  also,  that  "said  poKey  of 
insurance  and  the  contract  touching  the 
issuing  the  same  were  executed  in  the  itata 
of  Indiana,  in  which  state  all  prorUoH 
limiting  liability  on  policies  where  tA 
is  not  brought  within  a  certain  time  an 
held  void  and  of  no  account."  The  pUi* 
tiffs  cannot,  therefore,  be  heard  now  to  ■! 
that  the  contract  was  not,  in  fact,  nuide  k 
Indiana.  \Miat  they  allied  in  the  Ao- 
sylvania  suit  precluded  the  idea  thst  thi 
contract  of  insurance  was  made  fat  that 
commonwealth.  Indeed,  if  they  had  i 
that  the  business  was  transacted  in 
syl vania,  their  action  on  the  contract 
have  been  defeated  by  the  coBditkm  it  thi 
policy  that  no  suit  thereon  could  be  bmghk 
on  it  after  the  expiration  of  six  moithi 
from  the  death  of  the  peraon  whoai  lA 
was  insured. 

But  even  if  it  be  asauned  that  the  h- 
surance  company  was  engaged  in  sosm  \fd- 
ness  in  Pennsylvania  at  the  time  the  tat 
tract  in  question  was  made,  it  cannot  hi 
held  that  the  company  agreed  that  aiiviBi 
of  process  upon  the  insurance  coraauHiBM' 
of  that  commonwealth  would  ahNW  be  •l^ 
ficient  to  bring  it  into  court  in  raspeetof  •> 
business  transacted  by  it,  no  matter  vhMb 
with,  or  for  the  benefit  of,  dtlaam  i^ 
Pennsylvania.  Undoubtedly,  it  was  «■* 
petent  for  Pennsylvania  to  declare  thift  M 
insurance  corporation  ahoiild  transact  M* 
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nrfthhi  it»  fStnits  without  filing  tht 
VritUA  stipiilatioi]  speciOed  m  its  statute. 
iifij#tUs  Ins.  Co.  V,  French*  18  How.  404, 
ML  ed.  iMi  Paul  v.  Virginia,  8  WalL  168, 
)|  L  f«L  3ST :  Uooper  v,  California,  155  U* 
tfrl$k  655,  W  I*,  cd.  21J7,  300,  5  Inters,  Cdin. 
it|}.  eiO»  15  Slip.  Ct.  Rep.  207.  and  au- 
tbrliJti  citi>d;  Waters- Pipree  Oil  Co.  y. 
1ku»  in  U.  a  23,  45,  44  L.  ed.  657*  664,  20 
$t^  CL  Rep,  518,  It  is  equally  trne  that, 
fin  iiistiraiice  corporatioa  of  anotber  state 
Unlets  business  in  PeniiayWaniiip  without 
Itoptjinif  with  ita  provision 9^  it  will  be 
lHn«d  to  ba^e  a^ented  to  any  Taltd  terms 
fftaihed  by  that  t?oinmon wealth  as  a  con- 
[tioQ  of  it«  right  to  do  busineaa  there  j  and 
will  b«  efttopped  to  saj  that  it  htd  not 
me  what  it  abould  *havi^  done  in  order  ttmt 
,miffik  lawfully  enter  that  commonwealth 
li  Iftere  exert  its  corporate  powers.  In 
^lmor«  A  O.  R.  Ck),  v,  HanriB,  12  Wall-  65, 
I  L  ed,  334,  the  question  was  as  to  tb@ 
llililittiou  of  the  iupretne  court  of  the  Dls- 
mt  tilt  Colnrobisi  of  a  suit  apfainat  a  corpo- 
ttlon  in  Mary  Inn  di  whose  railroad  entered 
hi  District  with  the  consent  of  Congress. 
^  court  aaidt  *lt  [the  corporation] 
^miot  migrate,  but  may  exercise  its  au- 
lority  in  a  foreign  territory  upon  sueh  con- 
lltbiis  as  may  be  presfribed  by  the  law  of 
Hi  plaee.  One  of  these  conditions  may  be 
hi  it  sb^  eonsent  to  be  auod  there.  If 
I  da  traninest  there  it  will  be  presumed  to 
mt  iMented,  and  will  be  bound  according- 
ly.*' This  language  was  cited  and  approved 
h  Oacmgo  k  N,  W.  R.  Co.  v,  Whitton,  13 
WiH  no,  285,  20  L.  cd.  671,  676,  The  same 
qwition  was  before  the  court  in  Ex  parte 
BebfleBbergen  96  V.  8,  369,  376,  24  K  ed. 
IS31 S54,  and  the  principle  announced  in  the 
&(tIi  and  Whitton  Cases  was  approTed. 
h  tie  Schollenberger  Case  the  Pennsyl- 
Hait  itatute  here  in  question  was  in  solved, 
'o  tie  same  effect  are  the  following  cases: 
Ijrain  ▼,  Tentonia  Ins,  Co,  1  MoCrary,  123, 
Itt,  1  fed.  471;  Knapp,  S.  &  Co.  t.  National 
Ito.  P,  Ins.  Co,  30  Fed,  607;  Berry  v. 
fci^ts  Templara^  &  M.  Life  Indemnity  Co. 
«?ed.  439.  441.  442;  Diamond  Plate  Glaas 
Co.  T.  MinneapoHs  Mut.  F.  Ins.  Co.  55  Fed, 
t;  Stewart  v.  Harmon,  98  Fed.  190,  102. 

Coneeding,  then,  that  by  goinoj  into 
^onsylFania,  without  first  complying  with 
**  stitute,  the  defendant  association  may 
*  fceld  to  have  assented  to  the  aerrice  upon 
^  imurance  commissioner  of  process  in  a 
ttt  brought  agminst  it  there  in  respect 
*<  btuiness  transacted  by  it  in  that  com- 
•ffliwmlth,  such  assent  cannot  properly  be 
^W  wberft  it  affirmatively  appears,  aa 
■  does  here,  that  the  business  was  not 
^iMicted  in  Pennsylvania,  Indeed,  the 
ma^lvania  statute,  upon  its  face,  is  only 
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directed  against  insn ranee  companies  who 
do  business  in  that  commonwealth^ — ^"in 
this  state."  While  the  highest  considera- 
tions of  public  policy  demand  that  an  in^ 
sura  nee  corporation,  entering  a  state  in  de- 
fiaiice  of  a  statute  'which  lawfully  prescribes  [  23] 
the  terms  upon  which  it  may  eatert  its 
powers  there,  should  be  held  to  have  as- 
sented to  such  terms  aa  to  busineaa  there 
transacted  by  it,  it  would  be  going  very  far 
to  imply^  and  we  do  not  imply^  such  as- 
sent as  to  business  tratii^acted  in  anotber 
state,  although  citkens  of  the  former  state 
may  be  interested  in  sucJi  business. 

As  the  suit  in  the  Pennsylvania  court 
was  upon  a  contract  executed  in  Indiatia; 
as  the  persona!  judgment  in  that  court 
against  the  Indiana  corporation  was  only 
upon  notice  to  the,  insurancA  commissioner, 
without  any  le^al  notice  to  the  defendant 
association,  and  without  its  baring  ap* 
peared  in  person  or  by  attorney  or  by  agent 
in  the  suit;  and  as  the  iict  of  the  Penn- 
sylyania  court  in  rendering  the  judgment 
must  be  deemed  that  of  the  state  within 
the  mcAning  of  the  14th  Amendmcnt.t — we 
hold  that  the  judgment  in  Pennsylvania  was 
not  entitled  to  the  fnith  and  credit  which, 
by  the  Constitution,  is  required  to  be  given 
to  the  public  acts,  records,  and  judicial  pro- 
ceedings of  the  several  states,  and  waa  void 
as  wanting  in  due  process  of  law. 

The  judgment  of  the  Supreme  Court  of 
Indiana  must,  therefore,  be  reversed,  with 
directions  for  further  proceedings  not  in- 
consistent with  this  opimotL 

It  is  BO  ordared* 


•WARREN  B.  WrLSOJr,  Ai>pt^ 

V. 

LESLIE  M.  SHAW,  Secretary  of  the  Treai- 
ury, 

(See  S,  C.  Reporter's  ed/ 24-3JS.) 

Panama  canal  some — title  of  United  States. 
1.  Subsequent  ratification  by  Congress 
is  a  sufficient  answer  to  the  contention  that 
the  title  of  the  United  States  to  the  Isth- 
mian or  Panama  canal  zone  was  not  ao^ 
quired  as  provided  in  the  act  of  June  28, 
1902  (32  Stat,  at  I.,  481,  chap.  1302,  II.  S. 
Co  nip.  Stat.  Supp.  1905,  p.  707),  by  treaty 
v^ith  the  Republic  of  Colombia, 
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tEx  parte  Virginia,  lOO  IL  S,  339.  346, 
347,  25  L.  ed,  076-680  ^  Nenl  v.  Delaware, 
103  U.  S,  370,  26  L.  ed.  567;  Yicfc  Wo  T. 
Hopkins,  118  U,  S,  356,  30  Lv  ed.  220,  8 
Sup,  Ct.  Rep,  1064;  Gibson  v.  Mississippi, 
162  U.  8,  665,  40  L.  ed,  1075,  16  Sup.  Ct 
Re|i.  904;  Cbiciigo,  B.  &  Q.  K.  Co.  v.  Chi- 
ra^rn,  lfi6  U.  K  220.  233,  234,  41  U  «d,  9T», 
083,  yS4,  17  Sup.  Ct.  Rep.  58L 
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Treaty— acquisition  of  territory  by. 

2.  The  United  States  mav  acquire  ter- 
ritory by  treaty. 

Panama  canal  zone — ^title  of  United  Statei. 

3.  The  title  of  the  United  SUtei  to 
the  Isthmian  or  Panama  canal  zone  under 
the  treaty  of  November  18,  1903  (33  SUt. 
at  L.  2234),  with  the  Republic  of  Panama, 
is  no  less  perfect  because  of  the  omission 
from  that  treaty  of  some  of  the  technical 
terms  used  in  ordinary  conveyances  of  real 
estate. 

Panama  canal  sone-^tle  of  United  States. 

4.  Failure  to  define  the  exact  boundary 
of  the  Isthmian  or  Panama  canal  zone  in 
the  treaty  of  November  18,  1903,  with  the 
Republic  of  Panama,  does  not  affect  the  ti- 
tle of  the  United  States,  where  the  descrip- 
tion  is  sufficient  for  identification,  and  the 
boundaries  have  been  practically  identified 
by  the  concurrent  action  of  the  two  nations 
alone  interested. 

Panama  canal— power  of  Congress  to  con- 
stmct 

5.  Congress  has  power  to  construct  the 
Panama  canal  in  the  territory  acquired  by 
the  treaty  of  November  18,  1903,  with  the 
Republic  of  Panama. 

[No.  43.] 

Argued  aiid  submitted  October  19, 1906.    De- 
cided January  7,  1907. 

APPEAL  from  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a 
decree  which  affirmed  a  decree  of  the  Su- 
preme Court  of  that  District,  sustaining  a 
demurrer  to,  and  dismissing,  a  bill  to  re- 
strain the  Secretary  of  the  Treasury  from 
paying  out  money  for  the  construction  of 
the  Panama  canal,  from  borrowing  money 
for  that  purpose,  and  from  issuing  bonds  of 
the  United  States  therefor.  Affirmed. 
See  same  case  below,  25  App.  D.  C.  510. 

Statement  by  Mr.  Justice  Brewer: 
In  a  general  way  it  may  be  said  that 
this  is  a  suit  brought  in  the  supreme  court 
of  the  District  of  Columbia  by  the  appel- 
lant, alleging  himself  to  be  a  citizen  of 
Illinois  and  the  owner  of  property  subject 
|S5]to  taxation  by  the  United  States,  *to  re- 
strain the  Secretary  of  the  Treasury  from 
paying  out  money  in  the  purchase  of  prop- 
erty for  the  construction  of  a  canal  at  Pan- 
ama, from  borrowing  money  on  the  credit 
of  the  United  States,  from  issuing  bonds  or 
making  any  payments  under  the  act  of  Con- 
gress, June  28*  1902  (32  Stat,  at  L.  481, 
rhap.  1302.  U.  8.  Comp.  Stat.  Supp.  1905,  p. 
707),  providing  for  the  acquisition  of  prop- 
erty and  rights  from  Colombia  and  the  ca- 
nal company,  and  the  construction  and  oper- 
ation of  the  rnnni  and  the  Panama  railroad. 
The  Republic  of  Panama  and  the  New  Pan- 
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ama  Canal  Company  of  France  were 

parties  defendant,  but  they  were  not  semd 
with  process  and  made  no  appearanee.  A 
demurrer  to  the  bill  was  sustained,  and  tk 
bill  dismissed.  This  decree  was  affirmed  ^ 
the  court  of  appeals,  from  whose 
this  appeal  was  taken. 

Mr.  Warren  B.  WifsoB^  in  propria  i 
argued  the  cause  and  filed  a  Mef  te  if-' 
pellant: 

A  deed  describing  property  in  t«H^ 
equally  applicable  to  two  or  man  piiM  d 
property,  carries  a  patent  taoMgidij,  ni 
even  when  affecting  only  property  r^jiiM  k 
absolutely  void  for  uncertainty. 

Boardman  v.  Reed,  6  Pet.  S45,  8  L  rf. 
422;  Deery  v.  Cray,  10  Wall.  269,  19  L  li 
888;  United  States  v.  King,  3  How.  771^  II 
L.  ed.  824;  Shackleford  t.  Bailey,  »  E 
387;  Hill  v.  Mowry,  6  Gray,  551. 

Bat  the  case  is  much  stronger  who,  u 
here,  the  grant  is  by  the  pnblie;  sal  ii- 
dudes,  if  valid,  not  merely  property  rfgkt^ 
but  portions  of  the  lawmaking  power  of  tb 
grantor,  an  independent  nation.  In  tiM  CHi 
of  grants  of  property  between  iadiridaili^ 
courts,  in  construing  the  language  of  eos- 
veyances,  construe  the  language,  if  4oiK* 
ful,  with  the  presumption  agaiait  thi 
grantor. 

Douglass  T.  Lewis,  ISl  U.  a  76,  3S  L  rf. 
53,  9  Sup.  Ct.  Rep.  634. 

In  the  case  of  grants  by  the 
pecially  carrying  such  power,  this  [ 
tion  is  reversed,  and  all  intcndnmti  •■• 
against  the  grantee.  Everything  not  ektftf 
shown  to  have  been  granted  is  hdd  not  tt 
be  granted. 

Charles  River  Bridge  v.  Warm  M^ 
11  Pet.  544,  9  L.  ed.  822;  OovingtoB  A  ^ 
Tump.  Road  Co.  v.  Sandford.  164  U.  & 
588,  41  L.  ed.  563,  17  Sup.  Ct.  Rep.  M 
Providence  Bank  v.  Billings,  4  Pit  ili  ' 
L.  ed.  939. 

Questions  similar  to  this  have  arisn  ^ 
to  municipal  corporations,  and  in  sfwy  ^ 
stance  it  has  been  held  that,  nnlssi  tkt 
boundaries  are  clearly  established,  no  pdM* 
is  subject  to  their  laws.  GorporatioM  ksv* 
boundaries,  or  they  have  no  eadsteaea 

Little  Rock  v.  Parish,  36  Ark.  17t;  61*7 
V.  Sheldon,  8  Vt.  408;  Pieree  t.  Oup«ttff 
10  Vt.  480;  Dill.  Mun.  Corp.  H  481,  4tft 
Enterprise  v.  SUte,  29  FU.  128,  10  Sol  74iS 
Cutting  V.  Stone,  7  Vt.  471;  Flantatioa  li^ 
9  V.  Bean,  40  Me.  218;  Howell  v.  fUtfcy* 
99  Ga.  544,  27  S.  E.  204;  8tat«  ex  rsL  Hoi- 
comb  V.  Pocatello,  3  Idaho,  174,  28  FlM.  til* 

Even  if  treaties,  aeeording  to  the  la«*  ^ 
Panama,  are,  aa  here,  the  amwemc  h*  ^ 
the  land,  such  laws  may  be  repealed  it  tki 
pleasure  of  the  legislature 

The  CSherokee  Tohaoao  (»7  Half  Vtmi 
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of     Smoking    Tobiiopt*     v.    United 
11  Wall.  016.  20  L.  ed.  227;  Whit- 
r  Robertaon.  124  U.  S.  194,  31    L.  ed. 
m,  8  Snp.  Ot,  Rep.  456. 

B«fom  the  legists turp,  in  enacting  a  atat- 
it«,  or  tbe  treaty- making  power  in  creating 
i  law  itnder  rU  lawmaking  power,  can  be 
^kld  to  hare  attempted  to  do  or  to  b&Te 
'ir@iiii»ed  the  unlawfu]  thing  of  perpetually 
liiidmg  their  respective  successors  not  to 
ymdlE  their  tawful  pnwi?r6  in  perpetuitjj^, 
HlpBuiEng  mnat  a^rmatively  app^^ar  in 
fBKifwt  term  J. 

n^rl**   Kiver   Bridge  r.  Warren   Bridge, 

Afty  tuch  attemptpd  making  of  irrepeal- 
•b!e  iawt,  or  any  such  irrerocabk  grant  to 
mj  ig?nt,  foreign  or  domestic,  l&  ultra  vir^t 
of  tW  people  th&m^elvea. 

Stoat  w,  Missiasippi,  101  U.  8.  S14«  25  L. 
Il  IflT*. 

Tb«  treat j-making  power  of  Panama  does 
ty  can  include  no  constitutional  power  to 
^^  or  s«ll  fiueh  authority  to  a  atranger. 
'1  ift  futirelj  elementary  that  le^alative 
fovir  eanmot  he  delegated. 
Ibid. 

Tht  only  even  apparent  exception  to  this 

isiiferea]    rule    that   legislative    power   can- 

j  M  b«  4el<?jrat  «Ki  h  the  case  of  subordinate 

W  mimit!)pal  or  quasi  public  corporations. 

i*  lo  Ikrni  it  has  been  held  that  they  may 

1  h$km  the  power  of  local  aelf -government. 

L  Itootenhurgh  v.  Hennick,   129  U.  S.  14L 

jptf,  n  U  ed.'  037,  838,  0  Sup.  Ct,  Eep.  266. 

t    Ti*  mralidity  of  such  an  attempted  grant 

nt  tn-ity    wasi    declared    by    the   Supreme 

C^m  in  Pollard  v,  Hagan,  3  How.  212,  11 

L  «d.  5S5. 

The  United  States  haa  no  nonatitutional 
power  to  buy  such  a  grant  or  exercise  such 
•tttKority. 
Ibil 

Tbwe  waa  no  constitutional  power  in 
^greti  to   enact   auch   legislation   as   the 

Ttis  measure  can  derive  no  support  from 
^^  power  to  regulate  commerce  among  the 
•*'frtl  states,  with  foreign  iitntes,  and  with 
t^i  Isdian  tribes. 

Tl«  power  is  to  regulate,  not  to  carry  on, 
^nierce.  The  power  to  regulate  commerce 
^  tie  power  to  prescribe  the  rule  according 
k  which  it  shall  be  carried  on  or  governed. 

GjUons  V.  Ogden,  0  Wheat.  1,  6  L.  ed. 
^;  Cooley  v.  Board  of  Port  Wardeni,  12 
^»  2Sa,  13  L.  ed.  990;  Weltoo  v.  Mia^ 
•«ttn.  gi  u.  s.  279,  23  L.  ed.  349  j  Tieman 
'  Sinker,  102  U.  S.  123,  26  L,  ed.  103; 
**![Hio?8ter  Ferry  Co.  v,  Pennsylvania,  114 
^^■8-  198,  29  U  ed.  158.  1  Intere.  Com.  Rep. 
*i£»  5  Sup,  Ct.  Rep.  826;  Interttate  Com- 
'SEF^  Commission  v  Brimson,  154  U.  S.  447j 
*8  L  ed.  1047,  4  Inters.  Com.  Bep,  &45,  14 

Mm  a 


Slip.  ct.  Rep.  1125 J  United  States  ▼.  E.  0. 
Knight  Co.  156  U.  S.  1,  39  L.  ed.  325,  1.5  Sup. 
Ct.  Hep.  24&:  Addyston  Pipe  &  Steel  r<>.  v. 
United  States,  ITS  U.  S.  211,  44  L.  ed.  130, 
£0  Sup.  Ct*  Eep.  90-  Northern  Securities 
Co.  ¥,  United  States,  193  U.  S,  197,  48  L. 
ed.  679,  24  Sup.  Ct.  Rep.  436. 

There  is  a  manifest  distinction  between 
the  ordinary  public  highway  which  was  all 
anyone  ever  claimed  power  to  make  till 
now,  and  what  is  aitempted  to  be  provided 
for  by  the  present  legislation. 

The  construction  and  operation  of  such 
"highways,*'  as  has  been  repeatedly  ad- 
JLiiiged,  is  carrying  on  commerce,  and  ii 
regutated  as  such. 

United  States  v.  Trana-Miaaouri  Freiglit 
AsBo.  166  U.  B.  312,  41  L.  ed.  1017,  17  Sup. 
Ct.  Rep.  540;  State  Freight  Tax  Case,  15 
Wall.  232,  275,  21  L.  ed.  146,  161 1  Western 
U.  Teleg.  Co.  v.  Texas,  105  U.  8.  460,  404, 
26  L.  ed.  1007,  1008;  United  States  v.  Joint 
Traffic  Asso.  171  U.  S.  515,  43  L.  ed.  265, 
19  Sup.  Ct.  Rep.  25;  Califomta  v.  Central 
P.  R.  Co.  127  O.  S.  1,  32  L.  ed.  150,  2  Inters. 
Com.  Rep.  153,  8  Sup.  Ct.  Rep.  1073;  Chero- 
kee Nation  V.  Southern  Kansas  It  Co.  135 
U.  S.  641,  34  L,  ed.  295,  10  Sup.  Ot,  Rep. 
965;  Luxton  v.  North  River  Bridge  Co,  153 
U.  S.  525,  38  L.  ed.  808,  14  Sup.  Ct.  Rep. 
891. 

The  power  to  carry  on  commerce  cannot 
be  implied  from  the  power  to  regulate  it. 

United  States  v,  E.  C.  Knight  Co.  supra; 
arCtilloch  V.  Maryland,  4  Wheat.  401,  4  L. 
ed.  eOO. 

Even  if,  instead  of  providing  that  the 
United  States  should  carry  on  the  commerce 
described  In  the  bill,  the  act  had  attempted 
to  prescribe  the  rule  by  which  it  should  l>e 
carried  on,  it  would  be  invalid  because  th« 
commerce  affected  by  the  legislation  is  not 
the  commerce  the  Constitution  subjects  to 
the  control  of  Congress.  The  commerce 
Congress  is  authorised  to  regulate  is  com- 
merce among  the  several  states  and  with 
foreign  nations  and  the  Indian  tribes. 

Gibbons  V.  Ogden,  9  Wheat.  1,  6  L.  ed.  23. 

Even  if  Panama  were  made  a  county  of 
Ixjuiainna  this  commerce  would  not  lie  in- 
terstate commerce.  The  fact  that  one  party 
to  a  trade  completely  carried  out  in  a  state 
h  a  foreigner  does  not  change  the  character 
of  the  commerce;  it  is  still  local,  not  in- 
terstate or  international. 

Paul  V.  Virginia,  8  Wall,  163,  19  L.  ed. 
357. 

Congress  has  power  to  regulate  the  clasf^es 
uf  commerce  described,  throughout  the 
length  and  bn^adth  of  the  land  (Addyston 
Pipe  Sl  Steel  Co,  v.  United  States,  175  U. 
S.  211,  44  L.  I'd.  136,  20  Sup.  Ct.  Rep.  96  (, 
not  throughout  the  length  and  breadth  of 
the  whole  world- 
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Carrying  on  eommeroe  b  not  government 
at  all. 

Rippe  V.  Becker,  56  3Gnn.  100,  22  L.RJL 
857,  57  N.  W.  331;  State  ex  rel.  Coleman 
V.  Kelly,  71  Kan.  811,  70  LJLA.  460,  81  Pac. 
450. 

The  commerce  clause  gave  to  Congress  all 
the  authority  it  was  designed  Congress 
should  have  in  the  entire  field  of  commerce, 
and  nothing  can  be  done  in  that  field  under 
any  other  power. 

Gibbons  v.  Ogden,  9  Wheat,  201,  6  L.  ed. 
71 ;  Wheeling,  P.  &  C.  Transp.  Co.  v.  Wheel- 
ing, 99  U.  S.  273,  25  L.  ed.  412;  Hamilton 
V.  Dillin,  21  Wall.  73,  22  L.  ed.  628;  Ex  parte 
Milligan,  4  Wall.  2,  18  L.  ed.  281. 

The  measure  can  derive  no  support  from 
the  power  to  establish  postofRces  and  post- 
roads. 

No  attempt  is  made  to  establish  this  as  a 
post -road,  and  if  it  were,  it  would  be  mani- 
festly a  covert  attempt  to  legislate  upon 
another  subject  under  the  appearance  of 
legislating  on  this  one,  and,  therefore,  void. 

M'CulIoch  V.  Maryland,  4  Wheat.  316,  423, 
4  L.  ed.  579,  605. 

The  measure  can  derive  no  support  from 
the  power  to  declare  war. 

This,  as  construed  in  M'Culloch  v.  Mary- 
land, 4  Wheat.  407,  4  L.  ed.  601  and  Miller 
V.  United  States  (Page  v.  United  States) 
11  Wall.  268.  20  L.  ed.  135,  means  the  power 
to  declare  and  carry  on  war.  That  means, 
of  course,  the  whole  power  of  the  United 
States, — both  the  power  of  the  Presiaent 
and  Congress. 

The  power  is  to  carry  on  war,  not  to  carry 
on  eomnierce.  This  is  commerce;  transpor- 
tation is  commerce. 

Cibbons  v.  Ogden,  9  Wlicat.  1,  6  L.  ed. 
23;  United  States  v.  Joint  Traflic  Asso. 
supra. 

No  power  in  the  field  of  taxation  can  be 
implied  from  the  commerce  or  war  powers: 
all  the  authority  intended  to  be  given  in 
the  field  of  taxation  is  in  the  taxing  clause, 
(iibbi.ns  V.  Ogden,  9  Wheat.  201,  6  L.  ed.  71; 
Wheeling,  P.  &  C.  Transp.  Co.  v.  Wheeling, 
supra:  Hamilton  v.  Dillin.  21  Wall.  73,  22 
L.  ed.  528. 

The  lirst  two  are  commerce  cases  and  the 
Jnst  a  war  case.  So,  nothing  in  the  judicial 
field  can  be  implied  from  the  war  power. 

Ex  parte  Milligan,  supra;  Ex  parte  Val- 
landigham,  1  Wall.  243,  17  L.  ed.  589. 

\{  the  convention  that  framed  and  the 
people  that  adopted  the  Constitution,  by 
this  grant  of  power  to  declare  war  meant 
to  include  a  general  power  in  time  of  peace 
to  prepare  for  war,  broad  enough  for  the 
present  purpose,  it  is  hard  to  see  why  it 
was  tlmught  ncoossary  to  specifically  pro- 
vide for  power  to  raise  and  support  armies, 
to  provide  and  maintain  a  navy. 
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Brown  v.  United  States,  8  Crmneh,  111^ 
125,  3  L.  ed.  506,  509. 

A  railroad  is  not  a  public  highway. 

Donovan  v.  Pennsylvania  0>.  199  U.  & 
279,  60  L.  ed.  192,  26  Sup.  a.  Rep.  91. 

A  highway  or  public  road  only  at  u| 
other  property  employed  by  its  owner  h  s 
business  affected  with  a  public  intemt  ii 
public  property. 

Munn  V.  niinois,  94  U.  8.  113,  24  L  «i 
77;  Budd  v.  New  York,  143  U.  S.  617. 11 
L.  ed.  247,  4  Inters.  Com.  Rep.  46,  12  S19. 
a.  Rep.  468;  Brass  v..  North  Dakota,  151 
U.  S.  391,  38  L.  ed.  757,  4  Inters.  Cob.  Baf. 
670,  14  Sup.  a.  Rep.  867. 

The  fact  that  eminent  domain  Iswi  in 
employed  in  the  construction  of  any  ml 
or  the  industrial  plant  of  any  eorpontia 
is  not  sufficient  to  establish  that  a  ml 
is  a  public  highway  or  the  plant  a  pshla 
plant. 

Clark  V.  Nash,  198  U.  S.  361,  49  L  «i 
1085,  26  Sup.  a.  Rep.  676;  StricUey  t. 
Highland  Boy  Gold  Ifin.  Go.  200  U.  &  07, 
50  L.  ed.  681,  26  Sup.  Ct.  Rep.  301. 

The  general  governing  powers  of  a  lUti^ 
as  understood  in  1789,  did  not  indnde  tb 
power  to  carry  on  any  kind  of 
even  the  kind  affected  in  the  highsit  1 
with  a  public  interest. 

South  Carolina  v.  United  States,  199  U.& 
437,  50  L.  ed.  261,  26  Sup.  a.  Rep.  lia 

Solicitor  General  Hoyty  Assistant  Attcr 
ney  General  Rnssellt  and  Mr.  Ocu  & 
Husted  submitted  the  cause  for  sppdki: 

When  the  lawmakers  pass  a  law  to  at- 
complish  a  certain  object,  the  cowti  M 
to  keep  in  mind  the  object  to  be  aeeoa- 
plished,  and  so  read  the  aet  as  sot  tt 
defeat,  but  to  further,  the  accompliihMit 
of  the  object  in  view. 

United  States  v.  Kirby,  7  Wall.  4^  48i  • 
487.  19  L.  ed.  278,  280;  Blake  ▼.  NstioBi) 
City  Bank,  23  Wall.  307,  320.  23  L.  ed.  Hi 
121*;  Lau  Ow  Bew  v.  Unitid  States,  144  U- 
S.  47,  50,  36  L.  ed.  340,  344,  12  Sup.  a.  Bcf 
517;  Re  Qiapman,  166  U.  S.  661.  687,41 
L.  ed.  1154,  1168,  17  Sup.  Ct.  Rep.  In; 
Hate  Refrigerating  Co.  v.  Sulibergsr,  1^ 
U.  S.  1,  37,  39  L.  ed.  601,  611,  16  Sofia 
Rep.  508;  Chesapeake  &  P.  Teleph.  Ca  t. 
.Manning,  180  U.  S.  245,  46  L.  ed.  1147.9 
Sup.  Ct.  Rep.  881 ;  Collins  v.  New  HampihB^ 
171  U.  S.  30,  34,  43  L.  ed.  60,  61,  18  Sif 
Ct.  Rep.  768;  Knowlton  t.  Moore,  178  U 
S.  41,  77,  44  L.  ed.  969,  984,  20  8091  a 
Rep.  747;  Interstate  Commerce  ComniiM> 
V.  Baird,  104  U.  S.  38,  48  L.  ed.  866^  84  9^ 
Ct.  Rep.  563. 

The  construction  given  to  a  statnto  4 
those  charged  with  the  duty  of  czecntiiC 
it  is  always  entitled  to  the  most  raspsfltM 
consideration,  and  .ought  not  to  be  oi«^ 
ruled  without  cogent  reasona. 

104  V.& 


WiLaoH  1.  Shaw. 
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UtiUd  8tat«9  ▼*  Moofe,  tS  U.  S.  760, 
K^M  U  ed.  588,  Smi  Heath  v.  Wallace, 
IB  U.  a  §73,  582,  34  L.  €d,  1063.  1067, 
IBtrp.  Ct.  Bep.  380  J  Pennoyer  v,  McCon- 
Iflyhy,  140  U.  S.  Ir  2^1  3^  L.  ed,  363,  370, 

I  Sop,  Ct.  Kcp.  609  J  Orchard  v.  Alexander, 
8J  l\  S.  372,  SS3,  39  L.  cd.  737,  741,  15 
bi^  Ct>  Ej&p.  635. 

OmnU  ol  land  to  be  tbereafttr  identified 
•d  made  certain  have  frequently  been  np^ 

m. 

Botherford  v.  Greene,  2  Wheat.  106,  4  L. 
i  218;  L^ieur  v.  Price,  12  How.  50,  13 
.ii8»X 

Trtatiei  may  tn&ke  changes  in  statutory 
m  aa  statutes  may  abrogate  treaties. 
Thf  Cherokee  Tobacco  (207  Half  Pound 
ipw  of  Smoking  Tobacco  v.  United 
^im)  11  WftlK  616,  621,  20  L.  ed.  227,  229. 
iTithin  the  territOTiea  of  the  United  Stat«B 
m^r^fi  exercise  the  combined  powers  of 
b  g<eneral  and  state  govern  menta.  That 
li  people  of  a  state  might  construct  &  higb< 
llf  or  e»na1  will  not  be  denied, 
iMmiogahela   Xav.   Co-   v.  United   States, 

II  U,  8.  312.  334,  37  L.  ed.  463,  470,  13 
k^,  Ct  Rep,  622. 

C^gresa  may,  in  exercising  its  power  to 
fpkte  interstate  commerce,  construe^  or 
liborize  individuals  or  eorporationa  to  cotj- 
feiwt,  railroads  across  the  atates  and  terri- 
.oriel  of  the  United  States  (California  t. 
>iitnl  E  K  Oo,  127  U,  S.  1,  32  L.  ed.  150, 
E  liil«n.  ConcL  Rep.  153,  8  Sup.  Qt.  Hep. 
Wil\,  and  may,  directly  or  through  a  cor- 
wmkm  created  for  that  purpose,  construct 
Ivid^  for  the  accommodation  of  Interstate 
SMomeroe  by  land  (Luxton  v.  North  River 
Bfid^  O).  153  U.  S.  5n,  530,  38  L.  ed.  808, 
BJO.  14  Snp.  Ct.  Rep.  801 ) .  The  canal  when 
wntnieted  will  be  an  important  roadway 
^  both  interstate  and  foreign  commerce. 

Ha^tr  the  commerce  clause  Congress  has 
|o*w  <>ver  aaTigation  (2  Story,  Const.  §| 
ml.  1063),  and  removes  obatructiona  to 
■ftTtjrition. 

eiimm  T,  Philadelphia,  3  WalL  713,   18 

^  Qonitruction  of  this  canal  will  be  a 
*»!  effective  and  important  removal  of  such 
•fi  obitmction, 

^  canal  will  also  be  a  post -road. 

u  ii  Qot  necessary  that  the  construction 
^  ih  canal  should  be  authorized  by  the 
™tittttion  in  express  language, 

Mtttlloch  T.  Maryland,  4  Wheat.  316,  4 
^  «1  579;  Legai  Tender  CaseSi  110  U,  8. 
%  m,  ^  L.  ed.  204,  211,  4  Sup.  Ct. 
%  122. 

%'.  Justice  Brewer  delivered  the  opinion 
^ftbocmrt: 

^  the  bin  waa  only  to  restrain  the  Secre- 
^  of  the  Treasury  from  paying  the  spe- 
ok  iQins  named  therein,  to  wit,  f40,000,- 
MlLft. 


000  to  the  Panama  Canal  Company,  and 
110,000,000  to  the  Republic  of  Panama,  it 
would  be  sufficient  to  note  the  fact,  of  which 
we  may  take  judicial  notice,  that  those  pay- 
menta  have  been  made,  and  that  whether 
they  were  rightfully  made  or  not  is,  so  far 
as  this  suit  is  concerned^  a  moot  question. 
Cheong  Ah  Moy  v.  United  States,  113  U- 
S.  216,  28  L,  ed.  983,  5  Sup,  a.  Rep,  431; 
Mills  V.  Green,  159  U,  S,  651,  40  L,  ed.  203, 
IS  Sup,  Ct.  Rep.  132;  American  Book  Co* 
V.  Kansas,  193  U.  S.  49,  48  K  ed.  613,  24 
Sup.  Ct,  Rep.  304^  Jones  v.  Montague,  104 
U.  a  147,  48  L,  ed,  913,  24  Sup,  Ct.  Rep, 
611. 

But  the  bill  goes  further  and  seeks  to 
restrain  the  Secretary  from  paying  out  mon- 
ey for  the  construction  of  the  canal,  from 
borrowing  money  for  that  purpose  and  ii* 
suing  bonds  of  the  United  States  therefor, 
tn  other  words,  the  plaintifT  invokes  tht 
aid  of  the  courts  to  stop  the  government  of 
the  United  States  from  carry  log  into  execa- 
tiou  ita  declared  purpose  of  constructing 
the  Panama  canal.  The  magnitude  of  the 
plaintiff's  demand  is  somewhat  startling. 
The  const ruetion  of  a  canal  between  tha 
Atlantic  and  Pacific  somewhere  across  th« 
narrow  stxip  of  land  which  unites  the  two 
continents  of  America  has  engaged  the  at< 
tention,  not  only  of  the  United  States,  but 
of  other  countries,  for  many  years.  Two 
routes^  the  Kicar^iugua  and  the  Panama, 
have  been  the  spectal  objects  of  considera- 
tion*  A  company  chartered  under  the  lawa 
of  France  undertortk  the  construction  of  a 
canal  at  Panama.  This  was  done  under  the 
superintendence  and  guidance  of  the  famous 
Ferdinand  de  Lesseps,  to  whom  the  world 
owes  the  Suez  canal  To  tell  the  story  of 
all  that  was  done  in  respect  *  to  the  construe- [3 1] 
tion  of  this  canal,  prior  to  the  active  inter- 
vention of  the  United  States,  would  taka 
volumes.  It  is  enough  to  say  that  the  ef- 
forts of  De  Tjcsseps  failed.  Since  then  Pan- 
ama has  seceded  from  the  Republic  of  Co- 
lombia and  established  a  new  republic,  which 
has  been  recognised  by  other  nations.  Thii 
new  republic  has  by  treaty  granted  to  th© 
United  States  rights,  territorial  and  other- 
wise. Acts  of  Congress  have  been  passed 
providing  for  the  construction  of  a  canal, 
and  in  many  ways  the  executive  and  legiS' 
latlve  departmenta  of  the  government  have 
committed  the  United  States  to  this  work, 
and  it  is  now  progressing.  For  the  courts 
to  interfere^  and,  at  the  instance  of  a  citi- 
zen, who  does  not  disclose  the  amount  of 
his  interest,  stay  the  work  of  construction 
by  stopping  the  payment  of  money  from 
the  Treasury  of  the  United  States  therefor, 
would  be  an  esercise  of  judicial  power 
which,  to  say  the  leastt  la  novel  and  ex^ 
traordinary. 
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Many  objections  may  be  raised  to  the 
bill.  Among  them  are  these:  Does  plain- 
tiff show  sufficient  pecuniary  interest  in  the 
subject-matter?  Is  not  the  suit  really  one 
against  the  government,  which  has  not  con- 
sented to  be  sued?  Is  it  any  more  than  an 
appeal  to  the  courts  for  the  exercise  of  gov- 
ernmental powers  which  belong  exclusively 
to  Congress?  We  do  not  stop  to  consider 
these  or  kindred  objections;  yet,  passing 
them  in  silence  must  not  be  taken  as  even 
an  implied  ruling  against  their  sufficiency. 
We  prefer  to  rest  our  decision  on  the  gen- 
eral scope  of  the  bilL 

Clearly  there  is  no  merit  in  plaintiff's 
contentions.  That,  generally  speaking,  a 
citizen  may  be  protected  against  wrongful 
acta  of  the  government  affecting  him  or  his 
property  may  be  conceded.  That  his  rem- 
edy is  by  injunction  does  not  follow.  A  suit 
for  an  injunction  is  an  equitable  proceed- 
ing, and  the  interests  of  the  defendant  are 
to  be  considered  as  well  as  those  of  the 
plaintiff.  Ordinarily  it  will  not  be  granted 
when  there  is  adequate  protection  at  law. 
In  the  case  at  bar  it  is  clear  not  only  that 
plaintiff  is  not  entitled  to  an  injunction,  but 
also  that  he  presents  no  ground  for  any  re- 
lief. 
{32]  *He  contends  that  whatever  title  the  gov- 
ernment has  was  not  acquired  as  provided 
in  the  act  of  June  28,  1902,  by  treaty  with 
the  Republic  of  Colombia.  A  short  but  suf- 
ficient answer  is  that  subsequent  ratification 
is  equivalent  to  original  authority.  Theti 
tie  to  what  may  be  called  the  Isthmian  or 
canal  zone,  which,  at  the  date  of  the  act, 
was  in  the  Republic  of  Colombia,  passed  by 
an  act  of  secession  to  the  newly  formed 
Republic  of  Panama.  The  latter  was  rec- 
ognized as  a  nation  by  the  President.  A 
treaty  with  it,  ceding  the  canal  zone,  was 
duly  ratified.  33  Stat,  at  L.  2234.  Con- 
gress has  passed  several  acts  based  upon 
the  title  of  the  United  States,  among  them 
one  to  provide  a  temporary  government  (33 
Stat,  at  L.  429,  chap.  1768,  U.  S.  Comp.  Stat. 
Supp.  1905,  p.  711);  another,  fixing  the 
status  of  merchandise  coming  into  the 
United  States  from  the  canal  zone  (33  Stat, 
at  L.  843,  chap.  1311,  U.  S.  Comp.  Stat. 
Supp.  1905,  p.  304) ;  another,  prescribing 
the  type  of  canal  (34  Stat,  at  L.  61 1,  chap. 
3597).  These  show  a  full  ratification  by 
Congress  of  what  has  been  done  by  the  Ex- 
■  ecutive.  Their  concurrent  action  is  conclu- 
sive upon  the  courts.  We  have  no  super- 
visinp^  control  over  the  political  branch  of 
the  government  in  its  action  within  the 
limits  of  the  Constitution.  Jones  v.  Unit- 
ed States,  137  U.  S.  202,  34  L.  ed.  691,  11 
Sup.  Ct.  Rop.  80,  and  cases  cited  in  the 
opinion;  Ro  Cooper.  143  V.  S.  472.  499,  503, 
36  L.  ed.  232,  240,  242,  12  Sup.  Ct.  Rep.  453. 
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It  is  too  late  in  the  history  of  the  Uilk- 
ed  States  to  question  the  right  of  wb^ 
ing  territory  by  treaty.  Other  objections  an 
made  to  the  validity  of  the  right  and  tiUi 
obtained  from  Panama  by  the  treaty,  M 
we  find  nothing  in  them  deserving  ipedd 
notice. 

Another  contention,  in  support  of  wkiek 
plaintiff  has  presented  a  TolumiiKmi  iz|i- 
ment,  is  that  the  United  States  hat  no  pov- 
er  to  engage  in  the  work  of  digging  tkii 
canal.  His  first  proposition  is  that  the  ct- 
nal  zone  is  no  part  of  the  territory  of  thi 
United  States,  and  that,  therefore,  the  gor- 
emment  is  powerless  to  do  anything  of  tW 
kind  therein.  Article  2  of  the  treaty,  kn- 
tofore  referred  to,  "granta  to  the  Unitil 
States  in  perpetuity  the  use,  oocupatiai, 
and  control  of  a  sone  of  land  and  land  nte 
water  for  the  construction,  wiiiitfnseM^ 
operation,  sanitation,  and  protection  of  «U 
*canal."  By  article  8,  Panama  "pu^  Itp 
the  United  States  all  the  rights,  power,  nl 
authority  within  the  tone  mentioned  nl 
described  in  article  2  of  this  agreeoMili 
.  .  .  which  the  United  SUtes  would  poi- 
sess  and  exercise  if  it  were  the  soterefi 
o^the  territory  within  which  said  laadmi 
waters  are  located,  to  the  entire  exdoMi 
of  the  exercise  by  the  Republic  of  PUMft 
of  any  such  sovereign  rights,  power,  or  m- 
thority." 

Other  provisions  of  the  treaty  add  to  tki 
grants  named  in  these  two  articles  fartkff 
guaranties  of  exclusive  rights  of  the  ViM 
States  in  the  construction  and  maintiMMi 
of  this  canaL  It  is  hypercritical  to  M- 
tend  that  the  title  of  the  United  StatM  b 
imperfect,  and  that  the  territory  duuM 
does  not  belong  to  thia  nation,  beesMii' 
the  omission  of  some  of  the  technical  um 
used  in  ordinary  conveyances  of  real  cM^ 

Further,  it  is  said  that  the  boandvivi' 
the  zone  are  not  described  in  tka  tm^t 
but  the  description  is  sufficient  far  idotf* 
fication,  and  it  has  been  praetieaDy  iWS* 
fied  by  the  concurrent  action  of  fht  ti« 
nations  alone  interested  in  the  matUr.  Ikl 
fact  that  there  may  possibly  be  in  fht  ^ 
ture  some  dispute  as  to  the  ezaet  beiiM 
on  either  side  is  immaterial  9tA  ^ 
putes  not  infrequently  attend  umiiJiM' 
of  real  estate  or  cessions  of  terrUoffy.  ih^ 
ka  was  ceded  to  us  forty  years  sfo^  W  ^ 
boundary  between  it  and  the  EsgM  f^  ' 
sessions  east  was  not  settled  ontil  vftilB 
the  last  two  or  throe  years.  Yet  so  «> 
ever  doubted  the  title  of  this  RcpslBit> 
Alaska. 

Again,  plaintiff  contends  that  the  goftfi* 
ment  has  no  power  to  engage  anywbenh 
the  work  of  oonstroetiag  a  milmd  or  •* 
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pi.  T^  deeliJDiis  of  this  court  are  adverse 
10  tW*  WBUntton*  In  DilUornta  v.  C(?TitraI 
RE.  C3p.  1ST  tl  a  1,  39,  32  L.  ed  150.  157; 
I  lateriu  Com.  Rep.  153,  160.  8  Sup.  Ct. 
%  Un,  loao.  It  waa  said: 

'%  ait)jK>t  at  the  present  day  be  doubted 
Ilii  €bi|gre9»«  under  the  power  to  regulate 
flOBiBtf«9  mrBQiDg  th^  several  itate»,  as  well 
u  U  pmwide  for  postal  aci^^mmodatiofis 
lid  ^military  exig^nciea,  bad  authority  to 
fim  tbete  laws.  The  power  to  construct, 
W  to  tutlioriae  individual  or  corporatioT^g 
tacBftruH,  national  highways  and  bridg^^f^ 
ftwi  ilaie  to  state,  la  essential  to  the 
dn^tlfte  control  and  regulation  of  inter- 
ttate  coi&merce.  Without  autho^^ty  iu  Con- 
pttg  to  rstshlish  and  mamtain  siteh  high- 
n;i  Bnd  bridge ^,  It  would  be  without  au- 
IknMj  to  r^ulate  one  of  the  mo  it  impor' 
lurt  idjanetfl  of  commerce.  This  power  in 
hnatr  times  was  exerted  to  a  very  Umit€?d 
Kteatp  the  Cufnherland  or  Nationiil  road 
kioi  the  most  notable  instance.  Its  exer- 
|MI  Wis  hut  little  called  for,  as  commeree 
b  ikm  l&oitly  conducted  by  water,  and 
■If  ol  ouf  vtat^nien  entertained  doubts 
■  lo  the  cxintpnce  of  the  power  to  eatab- 
b  way»  of  cornmunjeation  by  land.  But 
(bft,  io  eoatequetiee  of  the  expansion  of  the 
!9tuiiry,  the  tnuitLplication  of  its  pro4uet8, 
Utd  the  irtrention  of  railroads  and  tocomo- 
M  hj  fiteam,  land  transportation  has  so 
niUv  increased,  a  si?under  consideration  of 
Ihl  tuhject  has  prevailed  and  led  to  the  con- 
ismm  thnt  Con^frcas  has  plenary  power 
stw  the  whole  subject.  Of  course  the  au- 
tkinty  of  Conf^ress  over  the  territories  of 
kfc*  Fmted  States,  and  Its  power  to  grant 
^^esoehisef'  eKerrisahle  therein,  are,  and  ever 
fctfi  been,  undoubted.  But  the  wider  power 
*»*  tfTj  freely  exercised,  and  much  to  the 
^tml  sat  is  fact  ion,  in  the  creation  of  the 
Wti^st^Q  of  railroads  connecting  the  East 
*Hfc  the  Pacific,  traversing  states  as  well 
M  lerritones,  and  employing  the  agency  of 
ttite  ti  well  a^  Federal  corporations.  See 
PuJiilc  Eailroad  Removal  Cases,  115  U.  S. 
I  li.  18,  23  L,  ed,  319,  323,  325,  5  Sup,  Ot. 
B^  1113/* 

hi  Luxton  V,  North  River  Bridge  Co.  153 
^  t  Sas,  5211,  38  U  ed.  808.  810,  U  8up. 
^  Rep.  ^l,  802,  Jlr.  Justice  Gray,  speak- 
%fflr  the  court,  says: 

"^Ogress,  therefore,  may  create  corpora- 
^^  %^  appropriate  means  of  executing  the 
F5ti3f  of  government ;  as,  for  instance, 
»*ok  for  the  purpose  of  carrying  on  the 
^M  operations  of  the  United  States,  or  a 
fwlfottd  corporation  for  the  purpose  of  pro- 
^^mg  commeree  among  the  states.  M^Cul 
**fa  %  Mainland,  4  V^Hieat.  318,  411,  422. 
^L  ed.  57l>,  602,  605:  Oabom  v.  Bank  ot 
tailed  States,  9  Wheat.  738,  861,  873,  0  I* 
tOiV.B.  U.  S»,  Book  51. 


ed.  204,  233,  236;  Paeifle  Railroad  Removal 
Crtj^cB,  M15  U.  S.  1,  18,  20  L.  ed.  319,  326,  5[351 
Sup.  Ct.  Rep.  1113;  California  v.  Central  P. 
R.  Co.  127  V.  S.  I,  3D.  32  U  ed.  150,  157,  2 
Inters.  C<»m.  Rep.  153,  8  Sup.  Ct.  Rep.  1073, 
Congress  has  likewise  the  power,  exercised 
early  in  this  century  by  successive  acta  in 
case  of  the  Cumberland  or  National  road, 
from  the  Potomac  across  the  AlLeghenies  to 
the  Ohio»  to  authorize  the  (^instruction  of  a 
public  highway  connecting  several  states. 
See  Indiana  v.  United  States,  148  U,  S.  I48p 
37  L.  ed.  401,  13  Sup.  Ct,  Hep.  564.'* 

8ee  also  Monongahela  Ka?.  Co.  v.  United 
States,  148  U.  8.  312»  37  L.  ed.  463,  13  Sup. 
C^.  Rep.   e22. 

These  authorities  recognize  the  power  of 
Congress  to  construct  interstate  highways. 
A  ^orltori.  Congress  would  have  like  power 
within  the  torritoHes  ftnd  outside  of  state 
lines,  for  there  the  legislntive  power  of  Con* 
gress  is  limited  only  by  the  provisions  of 
the  Constitution,  and  cannot  conftitt  with 
the  reserved  power  of  the  states.  Plaintiff, 
recogroi/ing  the  force  of  these  deciaiona, 
seeks  to  obviate  it  by  saying  that  the  ex- 
pressions were  obiter  diet  a;  hut  plainly 
they  were  not.  They  announce  distinctly 
the  opinion  of  this  court  oti  the  questions 
presented,  and  would  have  to  be  overruled 
if  a  diiTcrcnt  doctrine  were  now  announced. 
Congress  has  acted  in  reliance  upon  these 
decisions  in  many  ways,  and  any  change 
would  disturb  a  vast  volume  of  rights  sup- 
posed to  he  fixed;  but  we  see  no  reason  to 
doubt  the  conclusions  expressed  in  thoae 
opinions,  and  adhere  to  them-  The  Court 
of  Appeals   was  right,   and  its  dfcisioQ  ii 

affirmed. 

f 

•CORWm  D-  BACHTEL,  Plff.  in  Err.,     [30] 

V. 

R.  FRANK  WILSON,  Sheriff  of  Stark  Couq^ 
ty,  Ohio. 

(See  S.  C.  Reporter's  ed.  36^2.) 

Error  to  state  court— Federal  queaUon — de- 
cision ou  non-Federal  ground. 

The  judgment  of  the  Ohio  aupremt 
court  upholding  the  validity  of  the  provi- 
sions of  the  free  banking  act  of  Mnrch  21, 
1861,  f  30,  as  amended  April  24*  1879,  under 
which  an  indictment  had  been  found  n gainst 
the  cashier  of  a  bank  incorporated  under 
that  act,  in  the  face  of  the  objection  that 
such  iection,  by  aubjecting  officers  of  insti- 
tutions so  incorporated  lo  criminal  liability 
when  officers  of  other  banking  institutions 
guilty  of  similar  acts  are  not  so  subjected, 
denies    the    equal    protection    of    the    laws, 

Hpte.— On   the    general    subject   of   write 

of  error  from  the  United  States  Supreme 

Court  to  state  courts— #ee  notes  to  Martin 
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cannot  be  reviewed  bj  the  Federal  Supreme  I 
Court,  where  the  failure  of  the  state  court 
to  file  An  opinion  leaves  it  doubtful  wheth-  : 
er  that  court  may  not  have  held  that  the  ' 
words  '*anT  banking  company."  as  used  in 
the  section  in  question,  embrace  all  bank- 
ing institutions  in  the  state,  whether  incor- 
porated under  the  free  banking  act  or  not. 

[No.  446.] 

Argued    November    14.    15,    1906.    Decided 

January  7.  1907. 

IS'  ERROR  to  the  Supreme  Court  of  the 
State  of  Ohio  to  review  a  judgment 
which  a&rmed  a  judgment  of  the  Circuit 
Court  of  Stark  County,  in  that  state,  dis- 
missing a  writ  of  habeas  corpus  eued  out 
by  the  cashier  of  a  bank  incorporated  under 
the  free  banking  act.  who  had  been  indicted 
for  a  violation  of  such  act.  Dismissed  for 
want  of  jurisdiction. 

Statement  by  Mr.  Justice  Brewer: 
The  sole  question  in  this  case,  as  stated 
by  i^ounsel  for  plaintiff  in  error,  is  whether 
the  following  section  of  the  statutes  of  Ohio 
contravenes  ^  1  of  the  14th  Amendment  of 
the  Constitution  of  the  United  States: 

*Fvtrv  rrosideiit.  director,  cashier,  teller. 
elerk,  or  a^rent  of  any  banking  company  who 
shall  embe/7le,  abstrai-t,  or  wilfully  mis- 
apply any  of  the  moneys,  funds,  or  vrredits 
oi  «uv'!.  «.v»npany,  or  shall,  without  author- 
ity fr^Mi  the  diriectors,  issue  or  put  forth 
any  wr::r;.-ji:e  o:  dero*i:.  draw  any  order 
or  bill  of  exchange,  make  any  acceptance. 
ass ■;::'.  any  rotfs,  Wnds,  drafts,  or  bills  of 
exchar^v  rtrortira:::^'.  judgment,  or  decree,  or 
shall  make  ary  false  entry  in  any  book,  re- 
pv>r:.  or  st;i?oraor.t  of  the  company,  with  in- 
ter: ir  oirher  case  to  injure  or  defraud  the 
cwr.pany.  or  any  other  company,  body 
jK^Utic  or  corporate,  or  any  individual  per- 
son, or  to  devvive  any  otEcer  of  the  com- 
pany, or  any  agent  appointed  to  inspect  the 
atTairjt  of  any  banking  company  in  this 
state,  shall  be  guilty  of  an  offense,  and. 
upon  conviction  thereof,  shall  be  confined 
[87] in  the  penitentiary.  *at  hard  labor,  not  les* 
than  one  year  nor  more  than  ten  years.'' 
Section  ;?0.  ac:  of  Mjirch  :2l.  l:5ol.  entitled. 
"An  Act  to  Authorise  Free  Ranking."  as 
amcrvlcvl  April  i4.  ISTJ.  7d  Ohio  Iaw».  74: 
2  R*;ts'*  Auno.  Stat.  .Ohio    «5th  ed.  ?!$3!ft!l- 


Plaintiff  in  error,  who  was  cashier  of  Hi 
Canton  State  Bank,  a  bank  incorpontei 
under  the  above  "frte  bankini^  act,  vu  ii- 
dicted  in  the  court  oi  commam  plni  d 
Stark  eounty  for  a  violaticMi  of  tUs  feetkik 
A  demurrer  to  the  indictmeiit  haTiiy  bsa 
overruled,  he,  before  arraignment,  nwd  o^ 
a  writ  of  habeas  corpus  in  tbe  circuit  eont 
of  that  eonnty.  Thereafter,  tbe  final  ji^ 
ment  of  the  supreme  court  of  the  itile  k 
that  proceeding  having  been  adfttie,  hi 
brought  the  case  here  on  this  writ  of  cmt 

Mr.  Wmiam  A.  LjmA  argued  the  eua 
and  filed  a  brief  for  plaintiff  in  error. 

Messrs.  &arles  C  Upbam  and  Jtka  W. 
Craine  argued  the  cause  and  filed  a  hrirf 
for  defendant  in  error. 


Mr.  Justice  Brewer  deliTered  tbe  ( 
of  the  court: 

Counsel  predicate  tbe  unconstitotioBalitj 
of  this  statute,  not  on  its  provisions  ftiii- 
ing  by  themselres,  but  on  its  relstioo  ti 
other  statutes^ 

On  February  26,  1873  (70  Ohio  Laws,  #), 
an  act  was  passed  in  terms  iaeorporttiv 
sarings  and  loan  associations,  bat  vll 
powers  such  as  in  fact  anthoriicd  tho  cui^ 
ing  on  of  ordinary  commercial  baakj^^ 
Under  this  statute  a  few  institutioBS  wm 
organized.  In  1880  a  general  ineorpontia 
law  was  enacted  (Rer.  SUt  Ohio  IW  I 
3235  and  following),  and  under  il  wm^ 
banks  were  formed.  In  sddition  Iks  Mb 
ing  statistics  of  the  state  show  thst  thai 
are  several  banks  owned  bj 
stockholders,  copartnerakipa,  or 
Now,  in  no  statute,  sstc  the  frsal 
act,  is  there  ai^  ^secikA  wftk 
kindred  to  those  in  f  90,  abowe  (|iMtai|  wd 
the  contention  is  that  tiM  plaintiff  fa  MV 
was  denied  tbe  "equal  pnisction  of  til 
laws*  guaranteed  bV  tile  14Ui  BBiiiNirfi 
in  that  he  was  subject  to  ptowcntios  «i 
punishment  for  matters  and  tU^s  vUA 
if  done  hx  a  cashier  of  anj  similsr  iiilili^ 
tion.  whether  unincorporated  or  iBi«|i 
rated  under  the  statutes  of  OUooth«tttf 
the  free  banking  act,  would  not  iob]«l  Mb 
to  punishment.  The  casUets  of  sneh  itttf 
institutions  are  cbarged  with  dutiv  lib 
stantiallr  the  same  as  those  of  this  pUi- 
tiff  in  error,  and  jH  the  one  maj  hi  f^ 
ished  for  a  Tiolation  of  those  dirtifs  ssl  tk 
others  not.    Can  the  state  sin^  ait  a  liV 


T.  Hunter.  4  L.  ed    I'.   S.   97:   Hamb'in  ▼. ; 
Wo^crn  I  And  Co.   ;r  I.,  ed    T.  S.  it?::  Re. 
Buo'iAiiav,.  o9  I.,  evl    r    S.   S.S4;  ani  Kiplev 
T,  r.Unois.  4>  I..  «v:.  I'    <    9-.i> 

v.Hx    how    a!i«.l    wh^n    qU'f<:ion<    must    be 
raised  and  decided  in  a  s:a:r-  cv>urt  in  order ' 
to   niake   a   v.*a*tf   !or  a   ^*r::   o:  error  from 
the  Suprvriie  Court  of  the  I'uited  Statea— I 
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see  note  to  Mutval  Lb  Ins^  Ooi.  t.  lUiA 
^^  LJUL  33L 

On  what  tbe  record  mvst  show  MfM^ 
the  preeentatiott  and  decimon  of  a  nM 
question  in  order  to  eonfer  mriidietioa  •  ' 
the  Supreme  Cdort  of  the  JJmkt&i  BMm^^ 
a  writ  of  error  to  a  state  eowi  ssi  mil 
to  Hooker  T.LoaAMMki^OIJLA.4n. 
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mm  uid  punish  them  fc^t  &etfi«  when  for 
lk«  wt*  others  are  free  from  liability ! 

Xct  opinion  was  61^  by  the  su  pre  tin?  eourt 
if  tbt  aUte,  aad  we,  therefore,  are  not  ad* 
mid  <yf  the  froimda  upon  which  that  eourt 
lild  §  30  ralid;  yet  that  court  did  bold  it 
nJi^i  ftnd  iii  the  face  of  the  Eame  objetr- 
JbM  that  are  made  t^  it  here.  If  '^atiy 
Itttiag  company"  as  found  iu  the  free 
Ivikfag  act,  18  applicable  to  every  banking 
intilotbiij  no  matter  uxider  what  Btatute 
npakedi  theT^  fa  no  isolation  of  the  equal 
proteetlaii  of  the  laws.  Counsel  for  plaintiff 
ia  trror  contend  that  tbc  supreme  court 
PbM  not  bave  given  m  broad  a  meaning 
Ifi  tlioae  words,  b^ause  they  are  in  a  sac* 
^  treating  of  crimes,  and  the  rule  of 
irift  construction,  which  is  u n lire r sal  in 
lii|i«ft  to  mmin^l  atatutes,  forbids  ita  ex- 
ttifjon  to  institutions  other  than  those  in- 
prpomted  under  the  act  of  wbicb  it  is  a 
ptit  haeftuae  the  title  of  the  original  act, 
\M  M,  to  Authorize  Free  Bjtnking,"  limitii 
t^  frfrp^  of  the  statute,  and  therefore  the 
IpfJij^ihilit y  of  every  section' therein;  and, 
fiirthiT,  that,  as  the  free  banking  act,  aa 
pnginally  paei^ed,  was  only  to  be  in  force 
pitil  thp  year  1R72.  it  is  improbable  that  a 
bfinihal   proirision     of    general    application 

told  he  inserted  in  an  act  so  limited  in 
matter  of  time*  On  the  other  hand,  it 
ll  conteiid^ii  by  the  defendant  in  error  that 
f^  wi>Td&  in  %  30,  "any  banking  compatiy " 
jtalrace'al]  banking  institutions  in  the  statp 
if  Olib.  whether  incorporated  under  the 
h*  hanking  act  or  not.  and  this  because 
tb*  words  thcmselvei^t  are  broad  and  com- 
pfhpTifiTe.  because  there  is  no  other  pro* 
Tiiloa  in  the  statutes  for  puniahing  those 
•fell  FOmmit  the  offenses  named  in  said  aee- 
uoq^  and  it  cannot  be  aupposed  that  the 
l^sUture  intended  that  other  like  officials 
thwiy  be  immune  from  puniabment,  and 
■fco  because  §  30,  both  in  the  original  act 
Udalso  in  the  Revised  Statutes,  has  no  ap- 
fWfnt  fonnection  with,  in  no  way  modifier 
« lUect^j  any  other  sections,  and  might  as 
*dl  LiTe  been  placed  in  the  mminrtl  code 
^^  it^lf  in  the  statutes. 

Ihit  we  are  not  called  upon  to  decide 
*tipli  is  the  wrreet  interpretation.  The 
•ifWffie  court  of  a  state  is  the  ultinitite 
WNmiJ  to  determine  the  meaninj^  of  it^ 
™  stitutcs.  We  are  not  to  assume  that 
'Mt  which  seems  more  reasonable  to  us  also 
•^^  more  reasonable  to  and  was  adopted 
V  it  Before  we  can  pronounce  its  judg^ 
*«t  ia  conflict  with  the  Federal  Constifu- 
wm  it  must  be  made  to  appear  that  it^ 
wetijon  was  one  necessarily  in  con  flirt 
wejtwith»  and  not  that  possibly,  or  even 
Wtttably,  it  was.  It  surely  is  not  un- 
Why  of  consideration  that  the  legisla- 
mt.  haTing  before  it  the  tjueation  of  pun- 1 
04  U.  8. 


ishraent  for  offenses  committed  by  banking 
officers,  having  made  provision  therefor  by 
one  aection  in  which  it  used  the  term  "any 
banking  company/*  may  b&ve  believed  that 
thereby  it  had  included  in  its  punitive  pro- 
visions all  banking  institutions,  and  that 
a  repetition  of  that  section  in  other  statutes 
was  unnecessary.  We  do  not  decide  that 
this  was  80^  but  we  do  hold  that,  in  view 
of  the  silenee  of  the  supreme  court,  we  are 
not  jtif^tified  in  assuming  that  It  held  that 
it  was  not  so. 

Further,  if  we  assume  that  the  supreme 
court  was  of  the  opinion  that  «f  30  waa 
limited  in  its  applfeabilfty  to  institutioni 
tneorporated  under  the  free  banking  act.  a 
question  will  then  be  whether  the  selection 
of  officers  of  those  institution  a  and  ??ub]ect* 
ing  tbem  to  punishment*  when  the  officers 
of  all  other  banking  institutions^  puilty  of 
similar  offenses,  are  *not  »o  aiibjeet,  is  a [41] 
denial  of  the  equal  proteetion  of  the  laws. 
The  power  nf  a  state  legislature  to  select 
certnfn  individuals  for  the  operation  of  & 
statute  is  not  an  arbitrary  power,  one  that 
it  can  exercise  without  regard  to  any  prin- 
ciple of  classification.  And  yet  there  is  n 
power  of  aelef^tion.  The  14th  Amendment 
was  not  designed  to  prevent  all  e:xercise  of 
judgment  by  a  state  lei^islature  of  what 
the  interests  of  the  state  require,  and  to 
compel  it  to  nin  all  its  laws  in  the  channels 
of  general  legislation.  It  may  deem  that 
social  and  business  conditions,  without 
penal  legislation,  afford  ample  protection  to 
the  public  ai^ainst  wrongdoing  by  certain 
officials,  while  such  legislation  may  be 
deemed  necessary  for  like  protection  against 
wrongdoing  by  other  officials  charged  with 
fubstantially  similar  duties.  The  duties  of 
a  county  or  city  treasurer  may  be  very  like 
those  of  the  treasurer  of  a  charitable  or 
business  corporation,  and  yet  if  the  legiala* 
ture  prescribed  penalties  for  misconduct  of 
the  former,  and  none  for  similar  miscon- 
duct of  the  latter,  it  would  be  giving  tho 
Amendment  extreme  force  to  make  it  ef- 
ficient to  overthrow  the  statute  and  thus 
relieve  all  treasurers  from  punishmenL  In 
short  J  the  selection,  in  order  to  become  oh- 
noitioiis  to  the  14th  Amendment,  must  bo 
arbitrary  and  nnreasonable;  not  merely 
possibly,  but  clearly  and  actually  so.  Car- 
roll V.' Greenwich  Ins.  Co.  im?  U,  S.  401, 
411,  50  L.  ed.  24e,  250,  20  Sup.  Ct.  Hep, 
66.  Would  the  singling  out  for  punish- 
ment of  the  officers  of  the  free  banks  bt 
an  arbitrary  selection?  The  free  banks, 
though  they  may  be  like  other  banking  in- 
stitutions, are  not  in  all  respects  the  same. 
But  herej  too,  we  are  not  called  upo-n  fof 
9.0  absolute  decision,  nor  do  we  deem  it 
necessary  to  determine  whether  there  b« 
such  differences  as  will  sustain  the  imposi^ 
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tion  of  punishment  of  their  officers,  when 
none  is  cast  upon  the  like  officers  of  other 
banks.  We  only  refer  to  these  matters  to 
indicate  that  there  were  at  least  two  ques- 
tions before  the  supreme  court  involving 
the  validity  of  §  30,  one  of  which,  at  least, 
presents  no  matter  of  a  Federal  nature,  and 
in  respect  to  each  of  which  something  may 
[42] be  said  one  way  *and  the  other,  and  until  ft 
is  shown  what  the  supreme  court  did,  in 
fact,  decide,  it  is  impossible  to  hold  that  the 
section,  as  construed  by  it,  is  in  conflict 
with  the  Federal  Constitution. 

Under  those  circumstances  it  is  clear  that 
we  have  no  jurisdictidti  (Johnson  v.  Risk, 
137  U.  S.  300,  34  L.  ed.  683,  11  Sup.  a.  Rep. 
111.  and  cases  cited  in  opinion),  and  the 
writ  of  error  is  dismissed. 


CORWTX  D.  BACHTEL,  Plff.  in  Err., 

V. 

E.  FRANIv  WTLSO.N,  Sheriff  of  Stark  Coun- 
ty, Ohio.     (Xo.  447.) 


HAR\TEY  H.  ^FTLLER,  Plff.  in  Err., 

V. 

R.  FRANK  WILSOX,  Sheriff  of  Stark  Coun- 
ty, Ohio.     (No.  448.) 


WILLIAM  L.  DAVIS,  Plff.  in  Err., 

V. 

R.  FRANK  WILSON,  Sheriff  of  Stark  Coun- 
ty, Ohio.   (No.  449.) 


CHARLES  H.  VAN  HORN,  Plff.  in  Err., 

V. 

R.  FRANK  WILSON.  Sheriff  of  Stark  Coun- 
ty, Ohio.      (No.  450.) 


(See  S.  C.  Reporter's  ed.  42.) 


These    cases    are    governed    by    the    de- 
cision in  Bachtel  v.  Wilson,  ante,  p.  357. 

[Nos.  447,  448,  449,  450.] 

Argued  November  14,   15,  1906.     Decided 
January  7,   1907. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Ohio  to  review  four  separate 
judgments  which  affirmed  judgments  of  the 
Circuit  Court  of  Stark  County,  in  that 
state,  disinisf*ing  writs  of  habeas  corpus 
sued  out  by  officers  of  a  bank  incorporated 
under  the  free  banking  act  cf  that  state, 
who  had  been  indicted  for  violations  of  such 
act.     l)i??niissed. 

Mr.  William  A.  Lynch  argued  the  cause 
and  fded  a  !)rief  for  plaintiff  in  error. 

M.^-^r^i.   Charles  C.  Upham  and  John  W. 
Craine  nri:u»'il   tlie   cause  and   filed   a  brief 
for  d"fcntl;uil  in  error. 
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Mr.  Justice  Brewer  delivered  th 
of  the  court: 

The  same  question  controls  thes< 
the  one  just  decided,  and,  for  thi 
given  in  the  foregoing  opinion,  th^ 
missed. 


*LOUIS  KANN,  Sigmund  Kanuk,  i 
Cohen,  Appta^ 
▼. 
CAROUNE  KING. 


HENRY  RANDALL  WEBB,  Fjuci 
Appts., 

V. 

CAROLINE  KING. 

(See  S.  C.  Reporter's  ed.  43- 

Landlord  and  tenant — foxfeitnie  o 
equitable  relief. 

1.  A  court  of  equity  cannot, 
exercise  of  its  general  power  to  rel 
a  forfeiture,  endow  a  tenant  with 
to  create,  at  the  risk  of  the  owm 
test  involving  the  validity  of  an  ; 
able  tax  sale,  for  the  purpose  of  sr 
tenant  the  right,  if  the  tax  title  « 
valid,  to  pay  the  taxes  and  thus  bi 
of  a  forfeiture  for  his  breach  of  hit 
to  pay  such  taxes. 

Landlord  and  tenant — ^forfeiture  o 
equitable  relief — accident  or  mit 

2.  Equity  will  not  relieve  i 
forfeiture  of  a  lease  for  the  bra 
tenant  of  his  covenant  to  pay  the 
any  theory  that  his  default  was  di 
misleading  conduct  of  the  landlord 
own  temporary  oversight,  where  1 
mony  conclusively  demonstrates 
ant's  gross  negligence. 
Landlord  and  tenant — forfeiture  o 

equitable  relief — accident  or  mi 

3.  Relief  froni  a  forfeiture  ol 
incurred  by  a  tenant  because  of  h 
of  his  covenant  to  pay  the  taxes,  < 
given  by  a  court  of  equity  on  th 
of  accident  or  mistake,  where  t 
sought  cannot  be  afforded  without 
ing  the  lessor  to  the  peril  of  oonte 
validity  of  an  outstanding  prima 
redeemable  tax  title. 

Landlord  and  tenant— forfeiture  o 
equitable  relief— fraud. 

4.  The  purchase  of  an  irredeei 
title  with  a  view  to  securing  a  lea 
property  is  not  such  a  fraud  on  tl 
m  possession  as  entitles  him  to 
equity  from  a  forfeiture  of  the  to 
breach  of  his  covenant  to  pay  the 
Landlord  and  tenant— forfeiture  e 

equitable  relief— fraud. 

5.  The  act  of  the  landlord  in 
as  a  new  tenant  the  purchaser  < 
redeemable  tax  title  to  the  proper 

Note. — On  equitable  relief  aga 
feiture  of  estate— see  note  to  Ma 
Knickerbckcr  Ics  Co.  80  L.RA.  ) 


Kerh  i  fraud  on  tbe  tenant  in  poBsesilon  om 
jnli'!'*  liirn  to  relief  in  equity  trom  a 
5«rii>iturc^  of  tlie  le&fie  for  hh  breach  of  his 


Bsveiant  to  pay  the  taxes, — especially 
ft<pf  the  Iflndlord  offered  to  condone  tlie 
fwiftture  if  the  tenant  would  commence 
pfjctt^mg^  to  have  the  outatanding  tax 
tillr  dwla-red  invaHd»  and  would  secure  the 
luulhrd  from  lost  in  the  erent  that  such 
tittr  »Utm\d  be  suntained^  which  offer  the 
difclined. 


ploi.  U,  17.1 

8,  9 J  19*36.    Decided  Junuory 
7,  190L 


APPEALS  from  the  Court  of  Apppais  for 
the  District  of  CoJufnhia  to  review  a 
imM  which  affirmed  a  decree  of  the  Su- 
ptme  Court  of  the  D Strict  adjudging  ft 
tejc  i»ie  W  be  void  and  relieving  the  tenant 
gun  »  forfeiture  of  the  lease  for  his  breach 
ff  Ml  eoTenant  to  pay  the  taxes.  Reversed 
1^  dlTe4^tiQDft  to  dismiss  the  blU  for  want 
•f  equity. 

I   S«  9«ne  case  b*k>w,  25  A  pp.  D.  C  182. 
;  Tb*  f»ct^  are  stated  in  the  opinion. 

Mr.  WHliam  G,  Johnson  argued  the  cause 
ind  |I«d  a  brief  for  appellanta  in  No.  16 1 

Tk  forfeiture  for  breach  of  covenant  to 
|it  tuet,  after  a  tax  aale,  though  the  tax 
'nk  be  fitill  redeemable,  ia  not  relievable 
b  eqiiit  J. 

Ct^rdon  T.  Richardson,  185  Maif.  49^,  6Q 
'IRX  Bft7,  TO  N,  E.  1027. 
^  Mr.  E.  Ross  Perry  ar^ed  the  causey  and^ 
tiEh  M(?B9rs.  R.  Ross  Perry,  Jr.,  and  E.  S. 
TWil,  ftled  a  brief  for  appellants  in  No. 
IT: 

A  court  of  equity  will  not  relieve  a  ten- 
iJrt  ffum  a  forfeiture  incurred  by  breach  of 
ictiYcaant  to  pay  taxes,  in  consequence  of 
vluch  breach  a  third  party  haa  acquired  a 
to  tq  the  demised  premises,  unJeas  the 
bt^tch  was  the  result  of  fraud,  accident, 
ilftike,  or  surprise. 

i  Piatt,  Leaaea,  p,  475;  Rolfe  y.  Harris, 
t  h\<x,  200,  note  i  White  t.  Warner,  2 
Uwif.  459;  Green  v.  Bridges,  4  Sim.  §6; 
fcp&lda  V.  Pitt,  19  Vea.  Jr.  134;  Gregory 
t.  Wilion,  0  Hare,  683;  Nokes  v.  Gibbon, 
86  L  X  C?h.  N,  S.  433;  Job  v.  Banister,  2 
Kiy  4  j;  374;  Wafer  v,  Mocato,  9  Mod. 
U2;  Wadmau  v.  Calcraft,  10  Yea.  Jr,  67; 
Hilt  V.  Barclay.  18  Ves.  Jr.  63;  Lovat  v. 
Wbj^h,  3  Ves.  A  B.  31;  Braoebridge  v. 
^^kkj,  2  Pnee,  20O;  Macher  v.  Foundling 
flfl»pital,  1  Ves.  &.  B.  188;  Woodfall,  Land. 
4  t  I3th  ed.  p.  328;  Sheets  v.  Sclden.  7 
^ilL  416^22,  It  L,  ed.  106-108;  Story,  ;Eq. 
^^^  H  1314,  1323;  I  Pom.  Eq.  Jur.  §  453: 
Smcli  v.  Mariner,  0S  Am,  Dec.  73,  note,  5 
^k  551;  Baeon  v.  Park,  19  Utah.  216,  57 
1^  £8;  MaginniB  v.  Knickerbocker  Jce  Co. 
»  La^\.  833,  aotc,  112  Wia.  385,  S8  K.  W, 
204  U.  & 


300;  Gordon  v.  Richardfion.  ?SS  Mam.  492* 
(J9  L.R.A.  807,  70  N.  E.  1027;  Baldwin  T* 
Rccs,  0  Ohio  Dec.  Reprint,  860;  Clark  w. 
Barnard,  108  U,  8.  436,  27  L.  ed.  780,  2  8up. 
Ct.  Rep.  WIS;  Klein  v.  New  York  L.  Ins.  Co* 
104  U,  8.  88,  m,  26  L.  ed.  602,  663;  Thomp- 
son  V.  Knickerbocker  L.  Ina,  Co.  104  U,  S. 
252,  257,  20  L.  ed.  765,  767;  Nederland  L. 
loB.  Co.  T,  Meinert,  199  U.  S.  171,  50  L-  ed. 
130,  20  Sup.  Ct.  Rep.  15:  Skinner  v,  Day- 
ton»  2  Johns.  Ch.  526;  Baxter  v.  Lan^iing, 
7  Paige,  350;  Dunklee  v.  Adams,  20  Vt.  415, 
SO  Am.  Dec.  44;  Ottawa  Northern  PL 
Road  Co,  V.  Jl«rray,  15  III.  330;  Noonan  r, 
Lee  (Noonan  v.  Braley)  2  Black,  499,  509, 
17  L,  ed.  278,  281;  llukUl  v.  Gnffey,  37  W. 
Va.  425,  16  B.  E.  544;  People's  Bank  v. 
Mitchell,  73  K,  Y.  406;  Parsons  v.  Smilie, 
97  Cal  647,  32  Pac.  702;  South  Carolina  & 
G.  R.  Ck>.  V.  Augusta  Southern  R,  Co.  Ill 
Ga.  420,  36  8.  E.  593, 

Such  l>reach  is  not  one  that  can  be  cont- 
pcnsated  to  a  landlord. 

Hand  v,  Stiravitx,  14S  Pa.  202,  23  AtL 
1117;  Trinity  Church  v.  Higgins,  48  N,  Y. 
532;  Koyes  v,  Anderson,  124  N.  Y,  175,  21 
Am.  St.  Rep.  657,  20  N.  E.  316;  Fry,  Spec. 
Perf.  of  Contracts,  |  41;  Hill  v.  Bftrelay, 
Rolfe  tr<  Harrisj  Green  v.  Bridges,  Reynold! 
Y.  Pitt,  and  Bracebridge  v,  Buckley, — supra, 

A  tenant  who  agrees  to  pay  taxes  thereby 
makes  these  taxes  a  personal  debt  of  his 
own   as  l>etween   hiinself  and  his  landlord. 

Trinity  Church  v.  Higgms,  supra;  Hani 
V,  SuraTJU,  148  Pa.  207,  23  AtL  1117;  Me- 
Farlane  v.  Will i.^ ma,  107  HL  42;  Ricou  v. 
Hart,  47  La.  Ann.  1373,  17  So.  878;  Alien  ▼, 
Dent,  4  Lea,  680. 

Do  the  acts  of  the  landlord  in  herself  pay* 
ing  these  taxes  (she  collecting  them  from 
the  tenant)  down  to  a  cert  am  date»  relieve 
the  tenant  from  her  covenant  to  pay  taxes 
subsequently  accruing T 

Thompson  v.  Knickerbocker  L.  Ins.  Co. 
104  U.  S.  252,  26  L.  ed,  705;  Oldewurtel -v, 
Wiesenfeld,  97  Md.  165.  54  Atl,  909;  Timea 
Co.  V,  Siebrecht,  15  PbiJa,  235,  II  W.  N.  a 
283. 

What  diligence  must  ar  complainant  show 
who  applies  to  a  court  of  equity  for  relief 
against  a  forfeiture  df*clarcd  by  the  land* 
lord  on  account  of  such  a  breach? 

I  Pom.  Eq.  Jur.  pt.  2,  chcip.  I,  section 
VllL,  f  418;  Smith  v.  Clay,  3  Bro.  Ch.  539, 
note. 

Where  the  tenant  has  not  only  allowed 
the  demised  premises  to  be  sold  for  ta^cea, 
but  has  continued  hia  breach  until  a  tax 
deed  for  the  demised  premises  has  issued  to 
an  ajiaij^nee  of  the  purchaser*  csn  the  tenant 
litigate  the  question  of  the  validity  of  that 
tax  sale  with  thebsflder  of  the  tax  title  at 
the  risk  of  the  landlord! 

Bacon  v.  Park,  supriw 
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Negligence  or  forgetfulness  is  not  mis- 
take. 

Story,  Eq.  Jur.  §S  78,  146,  147;  Pom.  Eq. 
Jur.  3d  ed.  §§  452,  823,  828,  856;  Parsons  v. 
Smilie,  supra;  South  Penn  Oil  Co.  v.  Edgell, 

48  W.  Va.  348,  86  Am.  St.  Rep.  43,  37  S.  E. 
596;  Beaufort  v.  Neeld,  12  Clark  &  F.  248; 
Barrow  v.  Isaacs  [1891]  1  Q.  B.  417;  East- 
ern Teleg.  Co.  v.  Dent  [1899]  1  Q.  B.  835; 
Grymes  v.  Sanders,  93  U.  S.  55,  23  L.  ed. 
798;  Seton  v.  Slade,  7  Ves.  Jr.  269,  2  Kent, 
Cora.  485;  Attwood  v.  Small,  6  Qark  &  F. 
338;  Jennings  v.  Broughton,  17  Beav.  234; 
Campbell  v.  Ingilhy,  1  DeO.  &  J.  405;  Gar- 
rett V.  Burleson,  25  Tex.  Supp.  44;  Warner 
y.  Daniols,  1  Woodb.  &  M.  91,  Fed.  Cas.  No. 
17,181;  Ferson  v.  Sanger,  1  Woodb.  &  M. 
139,  Fed.  Cas.  No.  4,752;  Lamb  v.  Harris, 
8  Ga.  546;  Trigg  v.  Read,  5  Humph.  529, 
42  Am.  Dec.  447;  Haywood  v.  Cope,  25 
Beav.  143;  Kinney  v.  Consolidated  Virginia 
Min.  Co.  4  Sawy.  382,  Fed.  Cas.  No.  7,827 ; 
Hunt  V.  Hardwick,  68  Ga.  100;  Qiurchill 
Twp.  V.  Cummings  Twp.  51  Mich.  446,  IC 
N.  W.  805:  Persinger  v.  Chapman,  93  Va. 
349,  25  S.  E.  5. 

Inasmuch  as  the  charge  against  the  de- 
fendants is  that  of  actual  fraud,  recovery 
must  l)e  had  upon  that  ground  or  not  at  all. ' 

Price  V.  Berrington,  7  Eng.  L.  &  Eq.  254; 
Eyre  v.  Potter,  15  How.  42,  56,  14  L.  ed. 
692.  503;  Warner  v.  Godfrey,  186  U.  S.  365, 
46  L.  ed.  1-203,  22  Sup.  Ct.  Rep.  852. 

The  lessor's  motive  in  declaring  forfeiture 
is  immaterial. 

Fitzroy  v.  Cave,  21  Times  L.  R.  812;  18 
Harvard  I-aw  Rev.  411;   Brothers  v.  Morris, 

49  Vt.  4ijO:  South  Royalton  Bank  v.  Suffolk 
Bank,  27  Vt.  505;  JaoDbson  v.  Van  Boening, 
48  X«»l).  SO.  .32  r..R.A.  229,  58  Am.  St.  Rep. 
684,  66  X.  W.  993;  Bragg  v.  Raymond.  11 
Cu8li.  274:  Morris  v.  Tuthill,  72  N.  Y.  575; 
Bloxam  v.  Metropolitan  R.  Co.  L.  R.  3  Ch. 
337. 

•In  any  case,  can  a  defaulting  tenant  have 
relief  from  a  forfeiture  save  on  the  con- 
dition of  paying  all  costs  and  reasonable 
counsel  fees  to  the  landlord,  incurred  in 
resisting  such  relief? 

Eichenlaub  v.  Neil,  3  Ohio  Dec.  265. 

To  give  relief  in  the  case  at  bar  is  to  do 
violence  to  the  law. 

Bracebriilgo  v.  Buckley,  2  Price,  200; 
Beaufort  v.  Neeld,  Eastern  Teleg.  Co.  v. 
Dent,  and  Barrow  v.  Isaacs. — supra. 

Mr.  J.  J.  Darlington  argued  the  cause,  and, 
with  Mr.  Leon  Tobriner,  filed  a  brief  for  ap- 
pellee : 

This  court  cannot  be  called  upon  to  re- 
view or  reverse  the  findings  of  fact  of  tlu» 
lower  oonrta,  unless  there  is  a  clear  show- 
ing of  6fror. 

Dravo  v.  Fabel,  132  U.  S.  487.  33  L.  ed. 
421,  10  Sap.  Ct  Rep.  170;  Stuart  v.  Hay- 
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den,  169  U.  S.  1,  42  L.  ed.  839,  18  Sap.  a 
Rep.  274;  Shappirio  v.  Goldberg,  192  U.  a 
232,  240,  48  L.  ed.  419,  424,  24  Sup.  Ct  Bhl 
259. 

To  sum  up  the  authorities  upon  the  tfm- 
tion  of  the  jurisdiction  to  relieve  9pjmi 
forfeiture  for  breach  of  a  covenant  to  mj 
taxes,  those  denying  it  are  three  in  am- 
ber only;  namely.  Bacon  v.  Park.  19  Utah, 
246,  57  Pac.  28;  Baldwin  v.  Rees,  6  OhioDMi 
Reprint,  869;  Gordon  v.  Richardaon,  IS 
Mass.  492,  69  L.RA..867,  70  N.  E.  1027,-tfce 
first  two  being  cases  of  wilful  default,  ail 
it  not  appearing  in  the  last  of  them  whethir 
the  default  was  or  was  not  the  reanlt  d 
inadvertence,  misadventure,  or  wilfuhMi, 
Of  them,  Baldwin  v.  Rees  is  expressly  ofV- 
ruled  in  Eichenlaub  v.  Neil,  3  Ohio  Dee. 
365,  while  Gordon  v.  Richardson  ia  bseed 
upon  the  fact  only  that,  the  tax  sale  ii  that 
case  being  valid,  and  the  tax  already  paii 
it  was  impossible  for  the  lessee  to  perfon, 
so  that  the  very  thing  the  lessee  cootractrf 
to  do  can  no  longer  be  done,  as  in  the  eaee 
of  rent  and  as  in  the  case  at  bar. 

On  the  other  hand,  sustaining  the  Jvih 
diction,  besides  Eichenlaub  v.  Neil,  snpn, 
and  Gordon  v.  Richardson,  where  the  tu 
may  still  be  paid,  are  Gamer  v.  Hannah.  I 
Duer,  262;  Giles  v.  Austin,  02  N.  Y.  413; 
McClartey  v.  Gokey,  31  Iowa,  505;  Sum 
v.  Anderson.  124  X.  Y.  175,  21  Am.  St.  Repi 
657,  26  X.  E.  316;  TibbetU  v.  Gate,  66  X.  H. 
550,  22  Atl.  559;  Planters'  Ins.  Co.  ▼.  Diggii 
8  Baxt.  563;  Muller  v.  Earle,  S  Jonta  ft  & 
461 ;  Maginnis  v.  Knickerbocker  lee  Ga  lU 
Wis.  385,  69  LJI.A.  833,  88  N.  W.  lOQl 

Analogous  to  these,  and  repudiatisg  tte 
doctrine  that  breach  of  collateral  eofCMitl 
to  repair,  insure,  or  the  like,  cannot  be  it* 
lieved  against,  are  Mactier  v.  Osbon,  M 
Mass.  399,  4  Am.  St.  Rep.  323,  15  K.  t 
641,  to  insure;  Lund  in  v.  Schocffd,  19 
Mass.  465,  45  X.  E.  933,  to  repair;  Hasdv. 
Suravitz,  148  Pa.  207,  23  Atl.  1117,  to  fV 
water  rents;  Femwood  Maaonie  Hall  An^ 
v.  Jones,  102  Pa.  307,  to  pay  g|M  bUU;  Saa- 
born  V.  Woodman,  5  Gush.  41,  to  pay  iit«^ 
est  on  a  mortgage,  etc. 

Mr.  Justice  White  dellTcnd  the  opiiioirf 
the  court: 

These  appeals  are  from  a  deccw  of  thi 
court  of  appeals  of  the  IMitxIet  of  OsluMii  • 
which  adjudged  that  a  tax  sale  (rf  cvtaii 
real  estate  in  the  Diatriet  was  foid,  tfd 
which  relieved  the  leasee  of  tba  pitwi^ 
from  a  threatened  forfeiture  of  tke  ksA 
asserted  to  have  resulted  from  tte  biM 
of  the  tenant  to  pay  the  taxes  to  catonl 
which  the  tax  sale  was  made.  The  flO» 
plainant  in  the  original  bill  was  GuolM 
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Cn^,  tfce  lessee  •of  the  premise,  and  the 
llfMiJifits  wer©  Marianne  A.  B.  Kennedy 
\iht  kt9&r)  and  L©iiis  Kann.  Sigraund 
Unn^  and  Myer  Cohen,  wbom  it  was  a1- 
Igd  daimed  to  be  either  the  equitable*  or 
f|iil  owners  of  the  tax  title  In  qiieation. 
rh*  defendant  Kei^nedj  died  the  day  the 
till  wti  fiWd,  and  Henry  Randall  Webb,  as 
ler  executor,  and  Maria  G.  Dewey,  as  her 
m  *t  law^  were  8txl>atituted  aa  defendants* 
The  lessor  pF<sfle*nited  an  appeal  from  an 
piwT  granting  an  injunction  pendente  ii^e, 
litniiBing  him^  among  other  thiQgSi  from 
iBBecuting  landlord  and  tenant  proeeedings, 
|u«d  opon  a  right  of  re-entry  arising  from 
^  alleged  forfeiture  caused  by  the  non- 
lifTnetit  of  taxes  and  tax  sale  referred  to 
i  the  bill  The  court  of  appeals,  on  the 
^  of  th^  bill,  sustained  the  order  of  in- 
^rtion,  21  D.  C.  App.  HI.  The  cause, 
liviag  been  put  at  issue  by  aeparate  an- 
iwfiB  astserting  the  right  of  the  lessor  to 
forfeit  and  the  right  of  the  hold  era  of  the 
bx  title,  was  tried  on  the  merits  and  was 
deddfld  in  fa^or  of  the  complainant*  Tt  was 
lik^  to  the  court  of  appeJila  on  behalf  of 
iH  the  defendants  except  Airs.  Dewej,  and 
tie  decree  of  the  lo^rer  court ^  adjudging  th^ 
tu  s&le  to  be  void  and  relieving  from  the 
ifleged  forfeiture,  was  affirmed-     25   D.   C 

I  The  origin  of  the  controversy  and  the 
}hU,  ai  to  wbicb  there  is  no  dispute,  are 
bfollowa: 

The  property  in  controversy ,  No*  715 
Mutet  space,  in  the  city  of  Washington, 
»M  oinied  by  and  assessed  for  taixation 
b  th«  aame  of  Maria  T*  Giilis  at  the  time 
ft  her  death,  inteatnte,  in  1371*  Marianne 
1  B*  K Mined y,  as  the  heir  at  law  of  Mrs. 
Gillia,  took  possession  of  the  property  as 
Mrner,  without  any  administration  upon  the 
*«tate  of  Mrs.  nillis.  After  the  death  of 
Mrs.  GiUis,  continuously  up  to  the  making 
*f  the  tax  aale  hereafter  referred  to,  the 
pxfutriy  remained  on  the  public  records 
N  continued  to  be  assessed  in  ^  the  name 
«f  Mrs,  Gill  is,  except  that  a  small  portion 
of  the  rear  end  of  the  premises  was,  at  a 
^ihe  not  shown,  but  prior  to  the  tax  sale 
^kit  referred  to,  assessed  for  taxation  in 
^*  ntme  of  ^Irs,  Ken  nod  y  and  her  husband, 
*1  'In  18&0,  Mrs.  Kennedy  leased  in  writing 
tlw  piemises  to  Henry  King,  Jr.,  the  bus- 
l*iad  of  complainant,  for  use  aB  a  fancy 
^  goods  store,  and  by  several  extensions 
the  period  of  expiration  of  this  leasee  came 
tfl  W  October  1,  190S,  By  the  lease  the 
Jfswe,  his  executors  and  administrators  or 
*»ijrnd,  were  bound,  "during  the  continu- 
■hfN?  and  until  the  end  and  determination  of 
t^f  wid  term  for  which  the  aaid  preraisea 


are  demisedr  to  pay  or  cauie  to  be  paid  in 
each  and  every  year  thereof  the  taxes,  gen- 
eral and  apeciali  of  every  character  and  dji- 
script  ion,  assessed  against  and  levied  upon 
the  said  premises  by  the  authoritiea  of  th« 
general  or  local  government."    The  right  to 
terminate  the  lease  and  to  re-enter  upon  the 
breach  of  any  of  the  conditions  was  atipu- 
fated,    Wlien  the  lease  was  made,  King,  tht 
leasee,  was  en^^aged  in  the  dry  goods  boaS- 
ness  in   a  store  on  Seventh  street,  not  far 
from   the   Market  apaee  store*     Under  the 
lease    he    entered    into    possession  of    the 
Market  space  store  and  <^rried  on^  in  addi^ 
tion,  business  there  until  hii  death  on  Au- 
gust  18,  1607.     Sanctioned  by  an  order  of 
the    probate   court,   an   assignment    of   the 
lease   covering  the  store  on   Market   space 
was    made   to    Caroline    King,   the    widow. 
The  business   was  thereafter  conducted  for 
a  time   solely  in   her  name.     She   did   not, 
however,   actively   supervise   it.     Her   elder 
son,    Harry    King,    who    had    been,    during 
the  latter  years  of  hii  father*^  life,  in  gen* 
eral  charge  of  the  business  for  his  father, 
remained  in  that  capacity,  after  the  death 
of  the  father,  as  the  representative  of  hia 
mother^  assisted  at  the  Market  space  store, 
in  a    subordinate    capacity,    by    a    brother, 
Joseph  King*  who,  during  the  father^a  life, 
had  also,  In   a  subordinate  capacity,  beeii 
engaged  in  business  at  that  place.     From  the 
making  of  the  lease  in   1^90  to  the  death 
of  King  in  1897  it   was  the  habit  of  Mt9, 
Kennedy,  when  the  tax  on  the  Market  space 
store  was  about  to  become  payable,  to  re^ 
quest  the  lessee  to  send  her  a  cheek  for  the 
amount  of  the  tax,  and  on  the  receipt  there- 
of the  tax  was  paid  either  by  Mrs,  Kennedy 
or  her  agent*     This  course   was   not,  how- 
ever,   followed,    after  the    death   of    King. 
The    first    instalment   of   taxes    which    fell 
due     in    November,    1897,    soon    after    the 
*  death  of  King,  was  directly  discharged  by  [501 
Mrs.   King,  who  took  and  retained  the  re- 
ceipt.     This    was    done   at    the    request    of 
Mrs,   Kennedy,   who  called   at   the   Market 
space     store    about    ChristiuaSj    1^97,     and 
asked  that  the  tax  he  paid*    From  that  time 
no  request  was  made  by  the  lessor  to  the 
tenant,  as  the  taxes   fell  due,  to  send  her 
the  money  to  enable  her  to  pay  them,  nor  is 
it  shown  that  any  express    demands    were 
made   that   the    tenant    pay    the    taxes    di- 
rectly*   From  the  time  of  the  payment,  by 
the  tenant,  near  the  close   of  1897,  of  th# 
first  instalment  of  taxes  which  fell  due  aft- 
er the  death  of  her  husband,  until  the  AUHt' 
mcr  of  1900,  a  period  of  more  than  two  and 
fl-halF  years,  no  taxes  whatever  were  paid 
upon   the  leastcd   premise  a.     In  the  iBfterv»I 
the  following  taxes  became  overdue  i 
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Second  histalmeiit  of  tax  for  1898,  doe  in 
May,  1898; 

First  instalment  of  tax  for  1899,  dne  in 
November,   1898; 

Second  instalment  of  tax  for  1899,  due  in 
May,  1899; 

First  instalment  of  tax  for  1900,  due  in 
November,  1899;    and, 

Second  instalment  of  tax  for  1900,  due  in 
May,  1900. 

On  July  24,  1900,  the  two  instalments  of 
the  tax  for  1000,  due  in  November,  1899, 
and  May,  1900,  with  accrued  penalties,  were 
paid  by  the  tenant  under  the  following  cir- 
cumstances: As  testified  by  Harry  King,  he 
being  concerned  over  past-due  taxes  owing 
on  a  large  number  of  tracts  of  real  estate 
owned  by  the  estate  of  his  father,  it  "oc- 
curred" to  him  to  have  the  '^bookkeeper  go 
down  to  the  tax  office  and  inquire  for  the 
tax  bills  of  716  Market  space."  The  book- 
keeper went  and  subsequently  reported  that 
the  two  instalments  for  1900  were  due,  and 
Harry  King  paid  them.  The  nature  of  the 
inquiry  made  by  the  bookkeeper  at  the  tax 
office,  and  what  occurred,  is  the  subject  of 
controversy,  and  we  pretermit  its  consider- 
ation. Nearly  a  year  after,  in  May.  1901, 
the  two  instalments  of  taxes  for  1899,  due 
in  November,  1898,  and  May,  1809,  with 
interest  and  penalties,  along  with  the  taxes 
for  1901,  were  paid  by  the  tenant.  The 
payment  of  the  1899  taxes  was  by  way  of 
redemption  of  a  sale  of  the  property  for 
[51]  such  taxes  made  on  April  12,  •1900.  There 
is  no  doubt  that  the  payment  of  the  arrears 
for  1809  was  a  result  of  the  visit  by  the 
bookkeeper  to  the  tax  office.  It  will  be  ob- 
»er\-ed  that  the  payments  which  were  made 
in  1000  and  1001,  of  taxes  which  were  in 
arrears,  did  not  embrace  the  second  instal- 
ment of  the  tax  of  1808,  due  in  May,  1898. 
To  enforce  that  instalment  a  sale  had 
been  made  in  April.  1890,  and  a  certificate 
was  issued  to  the  purchaser  a  few  days 
thereafter,  which  was  sul)je('t  to  a  right  of 
redemi)tii)n  during  a  period  of  two  years. 
'In  other  words,  when  the  instalments  of 
taxes  wliioh  were  in  arrears  were  paid  on 
July  24,  llHiO,  the  projuTty  had  been  sold 
for  the  last  half  of  the  tax  of  1808,  and 
when  the  paynieiit  was  made  in  1901  of 
the  arrears  for  IROO  the  period  for  redemp- 
tion liad  <*lapse(l. 

On  .hily  2'),  1001,  Mrs.  King  received  a 
letter  sent  from  Koelie-ter.  New  York,  by 
one  Wilt^iie,  stating  that  he  had  bought  the 
pmneriy  in  April,  180I»,  at  a  tax  sale  to 
enforce  (he  tax  for  the  second  half  of  the 
year  ISUS,  and  that  ho  was  entitled  to  a 
«IimmI  of  the  property,  but  would  surrender 
the  tax  certificate  if  immediate  payment 
was  made  of  the  amount  of  his,  Wiltsie*s, 
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advance,  viz,,  $143.93,  togetker  with  tk 
statutory  interest  at  the  rate  of  15  per  cea' 
and  a  charge  for  releasing,  to  be  agreed  of 
on.  Harry  King.  Jr..  replied  to  this  lettc 
on  July  30,  1901,  and  asked  to  be  inform e 
of  the  charge  for  redemption.  WiHne  an 
swered  on  August  1,  1901 ,  calculating  th 
statutory  interest  at  $50.38,  and  nimiBi 
$100  as  his  fee  or  charge  for  releasing.  To 
this  letter  reply  was  made  that  Hanr  Kiag 
was  out  of  town,  and  that  on  hii  retun 
the  letter  of  Wiltsie  would  be  laid  befon 
him.  On  September  17,  1901,  Wiltsie  vnitc 
King,  and  called  attention  to  the  fact  tbt 
he  had  not  heard  from  him,  and  requeatMito 
be  informed  by  return  mail  when  the  matter 
would  have  attention.  To  this  King  R- 
plied,  objecting  to  the  charge  of  $100  for 
releasing,  and  stated  that  in  his  opinioB 
$50  would  be  an  equitable  charge.  The  let- 
ter concluded  as  follows: 

"Unfortunately  we  have  paid  yoo  quite  a 
considerable  amount  of  money  in  the  put 
for  tax  sales.  We  are  not  interested  "ill 
this  piece  of  property  in  any  way  execft 
as  tenant,  as  we  are  not  the  owners  or  tk 
mortgagees.  If  it  should  meet  with  yotf 
approval  send  us  a  bill  and  we  will  Mid 
check." 

It  was  replied  on  September  24.  IM, 
that  if  the  matter  was  attended  to  promptly 
$75  would  l)e  accepted  for  the  release  eertil' 
cate,  and  that  the  papers  had  been  KBt  ti 
the  Central  National  Bank  of  Washingtoii 
where,  on  payment  of  $272.90,  they  vt^U 
be  delivered  up. 

Neither  Mrs.  King  nor  her  representatirHi 
after  learning  in  July  of  the  sale  of  thi 
property  and  of  the  outstanding  tax  titki 
gave  any  notice  of  that  fact  to  the  WnTi 
nor  did  they  apparently  concern  themwlw* 
further  about  the  matter  until  the  p«^ 
chase  of  the  certificate  from  Wih«ie.  ■• 
hereafter  stated,  by  Cohen,  one  of  the  4^ 
fendants. 

Both  the  Kann  defendants  carried  •■ 
business  on  Market  space,  having  it<«n* 
on  each  side  of  the  property  leased  toKiifi 
and  the  situation  was  therefore  su^-h  thil 
the  possession  of  that  property  was  partiiv- 
larly  advantageous  to  the  Kaans.  Indeci 
they  had  at  some  previous  time  stated  H 
Webb,  the  attorney  of  the  lessor,  that  tf 
they  could  obtain  a  long  lease  of  theprfB* 
ises  they  would  be  willing  to  pay  a  rfll 
much  in  advance  of  that  paid  by  Mra  Kiif 
Some  time  in  September,  1001.  one  Kaigkl 
called  upon  the  Kanns  and  informed  the* 
that  the  property  at  715  Market  spaee  hid 
been  sold  for  taxes.  They  referred  him  M 
Webb,  the  attorney  of  the  lessor.  KnitH 
called  upon  Webb,  said  to  him  that  Wiltfli 
had  bought  the  property  at  the  tai  sih 
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tffHed  entplajment  to  set  aside  the 
fVebb  on  the  next  day  made  inquiry^ 
«ioTered  the  fact  of  the  sale  and  the 
\^mg  certificnte  and  the  lapse  of  the 
of  redemption.  He  informed  the  les- 
tb^  fact  and  of  her  right  to  forfeit 
im.  Mrs,  Kenned  J,  who  waa  ad- 
•In  ftge»  heing  nearly  eighty  years 
I  perturbed,  and,  in  a  letter  to  Webb, 
ed  loticrtude  as  to  obtaining  a  new 
In  eftse  th^  lease  of  Mrs.  King  was 

d.  Ai  a  result  of  the  conferenees 
I  correspondence  between  Mrs.  Ken- 
lid  her  counsel,  the  latter  ca-lfed  on 
^Another  defendant,  wbo  wa«  the  at- 
;#f  the  Kaiiiuij  and  desired  to  know 
r  the  Kftnns  were  yet  willing  to  lease 
nc^reased  rent,  and  was  informed  they 

Shortly  aft^r  Cohen  advined  the 
to  purcb3.3©  the  Wiltsie  tax  certifi- 
nd  upon  th^ir  grtving  him  authority 
hH  di^retion  in  the  matter  he  de- 
hI  ta  fto  at  onee  to  RocbeBter  to  ae- 
h.  that   purpose.     He  communicated 

rtioni  to  Webb,  who  endeavored  to 
him.  Cohen  went  to  Rochester* 
per^  whieh  had  been  sent  to  Wash- 
in  con  sequence  of  the  eorrespondence 
I  Wiltaie  and  King  were  returned 
tester.  Cohen  bought  the  certificate, 
1  assignment  of  the  same  in  Octo- 
01 1  and,  returning  to  Washingtonj 
d  a  tax  d^^  for  the  property  from 
nmisaionerB  of  the  District,  which 
ly  recorded.  Thereafter  Mrs.  Ken- 
)tified  Mrs.  King  of  her  intention  to 
'  hecause  of  the  forfeiture  of  the 
suiting  from  the  sale  of  the  property 

nonpayment  of  taxea,  Harry  King 
lied  at  the  bank  to  take  up  the  cer- 

and  found  that  it  bad  been  returned 
taie.  Negotiations  ensued  between 
fng  and  Mrs.  Kennedy,  looking  to  a 
mise  of  the  matter,  and  a  letter  was 

by  the  counsel  of  Mrs.  King  to  Mrs* 
y,  asking  to  be  permitted  to  use  her 
1  proceedings  to  be  brought  to  can* 

tax  sale.  Tbif?  was  declined.  At 
M  Mrs*  King  insisted  upon  her  right 
inue  in   poj; session   under  the   lea^^e 

the  default.  The  Kanns  notified 
mnedy  that  they  were  the  real  hold- 
^he  tax  title^  and  would  attempt  to 

their  rights  under  it  unless  a  lease 
property  was  made  to  them  at  the 
sly  suggested  increased  rental.     The 

of  Mrs.   Kennedy,    Webb,    advised 

lueh  a  lease.  Placed  between  the 
led   assertion  by   the  Kanns  of  the 

e,  unless  they  obtained  a  lease,  and 
eiftnee  of  Mrs*  King  that  she  was  en^ 
I  retain  the  property  under  ber  lease, 
mnedy  wavered.     The  result  was  a 


letter  addresied  by  Webb^  the  eounsel  for 
Mrs.  Kennedy,  to  the  counseJ  for  Mrs.  King, 
suhmittmg  a  proposition  of  compromise, 
which  was  in  substance  *that  Mrs*  Kennedy  [S#J 
would  waive  the  forfeiture  upon  condition 
that  Mrs.  King  promptly  commenced  and 
prosecuted  proceedings  to  have  the  tax  deed 
to  Cohen  declared  a  nullity  or  defend 
against  any  claim  under  the  tax  title,  and 
upon  the  further  condition  that  Mra.  King 
furnish  a  bond  with  sufficient  surety  to 
pay  the  sum  of  $70,000  in  the  event  that  the 
tax  title  was  held  to  be  valid.  Counsel  for 
Mrs,  King  in  writing  declined  this  offer. 
The  letter  doing  this  made  no  counter 
proposition,  but  referred  to  and  did  not  ex* 
press ly  withdraw  the  previous  offer  of  Mrs. 
King,  if  she  were  allowed  the  use  of  Mrs, 
Kennedy's  name,  to  conduct  proceedings  to 
%*acat€  the  tax  title.  Tn  addition  the  letter, 
which  was  quite  lengthy,  expressly  stated 
the  opinion  of  the  conuael  of  Mrs.  King  to 
be  that  the  tax  title  was  void  and  could  be 
set  aside.  It  insisted  that  Mrs,  King  wouM 
be  relieved  by  a  court  of  equity  from  tht 
forfeiture  alleged  to  have  resulted  from  her 
inadvertent  omission  to  pay  the  tax,  auci  be- 
sides stated  various  grounds  which,  it  waa 
deemed,  placed  Mrs.  Kennedy  in  a  position 
where  she  could  not,  as  against  Mrs.  King, 
ask  to  be  protected  against  the  risk,  if  any, 
of  the  outstanding  tax  title  held  by  tht 
Kanns.  These  grounds  were,  tti  Bubstanct, 
that  the  tax  certificate  had  been  bought  by 
the  Kanns  at  the  instance  of  the  counsel 
of  ^Jrs.  Kennedy,  for  the  purpose  of  making 
sure  of  a  forfeiture  of  Mrs.  King's  rigbta,  •' 
and  with  the  knowletlge  that  negotiationi 
were  pending  between  Mrs.  King  and 
Wiltsie.  and  for  the  purpose  of  forestalling 
the  Requisition  by  Mrs.  King  of  the  tax 
cert  iflcate. 

The  negotiations  having  failed,  Mrs, 
Kennedy  commenced  landlord  and  tenant 
proceedings  to  recover  possession.  Before 
the  time  set  for  the  trial  of  the  proceeding! 
Mrs.  King^  commenced  this  suit,  which,  as 
we  at  the  outset  stated,  sought  to  have  the 
tax  title  declared  void,  to  have  complainant 
relieved  frtsm  the  forfeiture,  and  for  an  ill- 
junction  restraining  the  prosecution  of  a 
landlord   and  tenant   proceeding. 

That  a  court  of  equity,  even  in  the  ah- 
sence  of  special  circumstances  of  fraud,  ac- 
cident, or  mistake,  may  relieve  against  a 
*forfeiture  incurred  by  the  breach  of  a  roTc-[SSl 
nant  to  pa}'  rent,  on  the  payment  or  tender 
of  all  arrears  of  rent  and  interest  by  a  de- 
faulting lessee,  ii  elementary.  Sheets  v. 
Selden,  7  Wall.  4ie,  10  L,  ed,  166.  But  that 
principle  cannot  control  this  case,  even  if  it 
he  conceded,  for  the  sake  of  argument,  that 
it  applies  to  collateral  covenants  in  leases, 
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■Qch  as  the  obligation  to  repair,  to  insure, 
and  even  to  pay  taxes,  said  in  the  Sheets 
case  to  be  settled  in  England  adversely  to 
■ach  right,  bat  to  be  an  open  question  in 
this  country,  and  as  to  which  there  may  be 
differences  of  opinion  in  state  courts  of  last 
resort.  Noyes  v.  Anderson,  124  N.  Y.  175, 
21  Am.  St.  Rep.  657,  26  N.  E.  316;  Giles  v. 
Austin,  62  N.  Y.  491;  Gordon  v.  Richardson, 
185  Mass.  492,  69  L.  R.  A.  867,  70  X.  E. 
1027;  Lundin  ▼.  Schoeffel,  167  Mass.  465,  45 
N.  E.  933;  Mactier  v.  Osbom.  146  Mass.  399, 
4  Am.  St.  Rep.  323,  15  N.  E.  641;  Tibbetts  v. 
Gate,  66  N.  H.  550,  22  Atl.  559;  Bacon  v. 
Park,  19  Utah,  246,  57  Pac.  28.  We  say 
this,  because  the  general  principle,  as  de- 
clared in  the  Sheets  Case,  rests  upon  the 
ground  that  "the  rent  is  the  object  of  the 
parties  and  the  forfeiture  only  an  incident 
intended  to  secure  its  payment;  that  the 
measure  of  damages  is  fixed  and  certain, 
and  that  when  the  principal  and  interest 
are  paid  the  compensation  is  complete." 
When  the  foundation  upon  which  the 
doctrine  is  based  is  borne  in  mind  it  be- 
comes apparent  that  it  affords  no  ground  for 
the  contention  that  it  is  applicable  to  a  case 
where  the  failure  to  perform  a  covenant  to 
pay  taxes  has  led  to  a  tax  sale,  ripening 
into  a  prima  facie  irredeemable  title  held 
adversely  to  the  lessor.  In  other  words,  the 
doctrine  lends  no  support  to  the  proposi- 
tion that  a  court  of  equity  can  require  an 
owner  to  risk  the  loss  of  his  property  by 
compelling  him  to  engage  in  a  contest  in- 
volving the  validity  of  an  irredeemable  tax 
sale,  for  the  purpose  of  endowing  the  tenant 
with  the  right,  if  the -tax  title  be  held  in- 
valid, to  pay  the  taxes  and  thus  be  relieved 
of  a  forfeiture.  To  extend  the  principle  to 
such  a  degree  would  be  destructive  of  rights 
of  property,  since  it  would  subject  every- 
one who  made  a  lease  of  his  property,  con- 
taining a  covenant  by  the  lessee  to  pay 
taxes,  to  the  hazard  of  the  loss  of  his  title. 
If  only  the  tenant  chose  to  violate  the 
eorenant,  and  thus  give  rise  to  the  coming 
l}i]ito  existence  of  a  tax  title  prima  *facie 
▼aHd  and  irredeemable  in  character.  And 
the  force  of  these  considerations  is  not 
•voided  by  the  reasoning  which  led  the  court 
below  to  its  conclusion,  or  by  the  argu- 
ment* at  bar  advanced  to  support  that  con- 
elusion. 

Thus,  the  court,  in  its  opinion,  consider- 
ing the  paramount  issue  to  be  the  validity 
of  the  tax  sale,  first  disposed  -of  that  ques- 
tion, and,  concluding  that  the  sale  was  void, 
proceeded  to  determine  its  power  to  grant 
relief  from  the  forfeiture,  upon  the  hy- 
pothesis that  there  never  had  been  a  tax 
sale,  that  the  taxes  were  still  due.  and  could 
be  paid,  and  that  the  tenant  was  willing  to 
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pay  them.  But  thus  to  contemplate  Ihi 
controversy  was  to  assume  the  reiy  qnai- 
tion  f(M-  decision;  that  ia,  the  power  of  a 
court  of  equity,  in  order  to  reliere  froa  4 
forfeiture,  to  endow  a  tenant  with  the  i%hl 
to  create,  at  the  risk  of  the  owner,  a  pri* 
mary  controversy,  viz.,  to  compel  the  owiv 
against  his  will  to  jeopardize  hit  titls  If 
testing  the  validity  of  the  irredeemable  tu 
sale. — a  hazard  which  the  owner  was  dflri^ 
ous  of  avoiding.  The  paramount  issue  «M 
not,  as  assumed,  the  invalidity  of  the  tai 
sale  as  a  mere  abstract  question,  but,  «• 
repeat,  was  the  right  of  the  tenant  te  in* 
voke  at  the  hands  of  the  court  a  deCendM' 
tion  of  that  questicm  at  the  risk  of  thi 
owner.  And  thia  view  is  not  changed  hf 
saying  that  the  decision  at  the  instaaeeflf 
the  tenant  as  to  the  validity  of  aa  ine* 
deemable  tax  title,  held  by  a  third  peiM^ 
was  an  incident  to  the  right  of  the  Uaad 
to  be  relieved  from  the  forfeiture,  for  te  a 
say  is  but  to  destroy  the  foundatioB  npoi 
which  the  right  to  relief  from  the  forftifan 
rested;  that  is,  the  ability  of  the  tesii^ 
when  applying  for  relief,  to  make  compMi 
compensation.  And  the  miaeonccptioi  if 
the  general  doctrine  just  pointed  out  pv 
vades  the  argument  at  bar  of  the  appeltoa 
Thus,  while  no  authority  is  referred  to  s» 
taining  the  right  of  a  tenant  to  test  tki 
validity  of  an  outstanding  prima  fade  ir 
redeemable  tax  deed,  caused  to  exist  by  thi 
default  of  the  tenant,  the  nltimate  icsoltef 
the  contentions  is  to  assume  that  prisdpli 
as  established  and  to  predicate  righU  vfm 
that  hypothesis.  In  other  words,  is  Hb- 
stance,  by  a  petitio  princtpit,  the  pnpMi* 
tions  *urged  treat  the  outstanding  tai  titfi|ll 
as  void  and  proceeded  to  demonstratt  thi 
right  to  relief  under  that  aasnmptSos. 

There  being,  then,  no  foundatioa  for  thi 
contention  that  it  was  within  the  otdiaiiy 
power  of  a  court  of  equity  to  relieff  fna 
the  f(M-feiture,  we  come  to  consider  wkltar 
the  case  as  made  by  the  record  is  brnftt 
within  the  general  authority  of  a  eo«t  if 
equity  to  relieve  in  cases  of  fraud.  utitHL 
or  mistake.  We  put  out  of  Tiew,  for  ilUri* 
consideration,  the  questioii  of  fimad,  srf 
therefore  presently  examine  only  tht  en- 
tentions  as  to  the  existence  of  the  sIsMrii 
of  accident  or  mistake.  In  eonsideriag  tUi 
subject  two  propositions  are  obvious:  FiiA 
where  the  forfeiture  from  which  relief  k 
sought  has  been  occasioned  by  the  gn* 
negligence  of  the  person  gl*<wiing  to  ht  l^ 
lieved  the  default  so  occasioned  is  Ml  «i  , 
brought  about  by  accident  or  mistake;  sdl 
second,  that  even  where  aeddent  or  mMK^ 
has  been  shown,  especially  in  the  abocaeerf 
culpability  or  fraud  on  the  part  of  the  etitf 
party,  a  court  of  equity  will  not  gnat  it* 
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lief  imm  the  forftitur«,  nitTess  it  can  be 

ikof  with  juBtiee  to  that  p&fty. 
M«mng  to  Jt3  opinion  on    the    appeal 

bum  th**  order  gmnting  an  injunction 
ftndmtt  lite,  and  in  e fleet  reiterating  the 
fifw  tbem'n  e.^pressed,  that  the  avermenta 
oi  thi  bill  justified  the  relief  prayed,  the 
Bonrt,  in  its  opinion  on  the    final    hearing, 

''But  tlie  testimony  mtikefl  it  m^re  plain 

fain  (Mfen  the  alYegaiions  of  the  bill  of  com- 
'!4ict  did^  that  she  ii  entitled  to  the  relief 
rjudt  ehe  asks.  The  te^timon^  shoiiv^s 
[oitc  tonclusiveSy  that,  while  the  ka»e  re- 
iQ^ti  the  annual  taxes  on  the  property  to 
If  ptid  by  the  lessee^  yet  the  invariable 
i^tom  of  the  lessor  down  to  the  time  of  the 
e!atilt  had  been  to  demand  and  receive  the 
mmmt  oi  the  taxes  from  the  lesseet  and 
0  piy  the  taxea  herself  by  her  own  agent s^ 
^Of  the  tales  of  the  second  half  of  the  yeat- 
9B%t  fa  collection  with  whieh  the  delault 
iQ^crred^  the  leasor  failed  for  lome  reason 
c  nmke  the  usual  demand  for  the  money 
rhtrtirtth  to  pay  the  taxes  i  and  the  leasee 
m  \b  the  midst  of  ^nancial  trouble  and 
li^Tf!S»  f.'auaed  hf  the  recent  death  of  her 
iflihintj.  who  had  been  the  lesaee  down  to 
li  •tioje  of  bis  death.  The  record  shows 
v»  t^uit^  plainly  that  the  default  of  the 
tmt  was  excusable  under  the  circum- 
Uxicm;  and  that  no  harm  would  be  done 
*  iryone  hy  her  relief  from  the  nominaj 
WfeitiTe  which  she  has  incurred-" 

Bf  thi^  reasoning  It  was  assumed  the 
IV  was  brought  within  the  pounds  of  re- 
kl  f&r  accident  or  mistake  upon  two  in- 
ii?ne!e«,  both  treated  as  aHeged  in  the  bill 
mi  Mtablished  by  the  testimony ;  first,  the 
»rifir  practice  of  the  lessor  in  calling  upon 
k*  teii*nt  to  band  her  the  money  to  pay 
ie  taxes  and  then  herself  paying  them; 
Bid  MTond,  the  failure  of  the  lessee,  after 
^  practice  was  discontinued,  to  call  to 
tbd  that  the  tax  was  due  and  payable^ 
wiog  to  her  disturbed  state  of  mind  at  that 
WtiLTdar  time.  In  the  argument  at  bar 
i^ttce  is  principally  rested  upon  the  first 
i  tbese  pounds,  and  indeed  it  is  insisted 
tal  the  testimony  goes  much  further  than 
aiplied  by  the  court  below,  and  dcnion- 
*^tei  that  the  conduct  of  the  lessor  was 
*^  ;u  to  mislead  the  lessee,  and  thereby 
*t»f>  tbe  former  from  asserting  the  forfei- 
tttre. 

^  as  consider  separately  the  t^o 
pf^nis:  First,  accident  or  mistake  as  en- 
s«»deff«|  hy  the  course  of  dealing  of  the 
"■XT,  md,  second ♦  accident  or  mistake  aria- 
Vffmai  oversight,  the  alleged  result  oi  the 
■rtirabr  circumstances  surrounding  the 
itnt  at  the  time  of  the  failure  to  pay  the 
*i*-  A*  to  the  tir^t  ground  it  would  seem 
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to  be  aa  ftfterthongfitr  tbie«  it  W9S  not  sug- 
gested in  the  correspondence  between  tht 
parties  im mediately  preceding  the  litigation 
that  Mrs.  Kennedy  by  her  conduct  had  in 
anywise  led  to  the  defanlt  of  the  tenant* 
To  the  contrary,  that  view  was  excluded, 
for  in  the  lf?tter  written  to  Mrs*  Kennedy, 
dated  October  8,  IHOL  asking  authority  ta 
uae  her  name  in  proceedings  to  he  brought 
hy  the  tenant  to  cancel  the  tax  sale,  the  at- 
torneys of  Mrs,  King  said: 

"We  assume  that  you  are  aware  that 
your  tenant  has  always  paid  the  taxes  upon 
thf  demised  premises,  and  the  failure  to 
pay  the  one  made  the  basis  of  the  notice 
was  an  overaight^  caused  by  the  death  of 
Mr.  Henry  King,  Jr*,  which  was  being 
remedied  at  the  time  your  notice  was  ro- 
ceived." 

*And  although  it  would  aeem  that  the[S9] 
court  below  assumed  to  the  contrary,  th* 
fact  is  the  bill  contained  no  averment  justi- 
fying the  default  in  payings  upon  the  theory 
that  it  had  been  induced  by  the  conduct  of 
the  lesior*  To  the  reverse  it  was  speciflcal* 
ly  stated  In  the  fifth  paragraph  of  the  bill 
that  the  alleged  single  default  in  the  pay- 
ment of  taxes  arose  *Vholly  through  over^ 
sight  and  inadvertence/'  without  in  anj* 
wi^e  charging  that  the  conduct  of  Mrs.  Ken' 
nedy  was  in  whole  or  in  part  the  cause  of 
the  oversight  or  inadvertence.  Besnles,  in 
the  eleventh  paragraph  of  the  bill,  ex* 
P licit  reference  was  made  to  the  letter 
to  which  we  have  juat  above  referred* 
and  it  was  alleged  that  by  its  terms  Mrs, 
Kennedy  was  noticed  "that  the  failure  to 
pay  the  taxes  waa  simply  an  oversight, 
which  was  being  remedied  at  the  time  th# 
notice  of  refusal  to  accept  the  rent  was  re- 
ceived." True  it  is  that  the  testimony 
shows  that  prior  to  the  death  of  Henrj 
King,  Jr.,  in  August,  1B97,  the  lessor  was  in 
the  habit  of  cnlltng  upon  the  tenant  for  the 
amount  required  to  pay  the  tax  then  due  or  * 

about  to  become  due,  in  order  that  sht 
might  herself  pay  them.  True  also  is  it 
that  Harry  King,  in  testifying,  made  state- 
ments from  which  the  inference  can  be  de- 
duced that  in  conducting  the  business  for 
his  mother,  after  the  assignment  of  tha 
lease  aub,^equcnt  to  the  death  of  his  father, 
he  relied  upon  a  continuance  of  this  prac- 
tice. But  it  must  be  borne  in  mind  theaa 
statements  were  made  after  the  death  of 
Mrs.  Kennedy,  who  died  on  the  day  the  bill 
was  filed*  and  their  inaccuracy  is,  we  think, 
conclusively  shown  by  the  mode  of  dealing 
following  the  assignment  of  the  lease  and 
the  conduct  of  the  tenant  in  respect  to  the 
matter  of  taxes.  The  very  first  payment  of 
t^ixcs  made  after  the  death  of  TTenry  King 
was  made  by  the  tenant  herself,  paying  the 
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,  taxes  at  the  request  of  Mrs.  Kennedy,  and 
retaining  the  receipt.  Nearly  three  years  of 
default  followed,  without  any  payment  of 
taxes  hy  the  tenant  whatever  and  without 
any  inquiry  being  made  by  the  tenant  on 
the  subject.  WTien  in  July,  1900,  the  two 
defaulting  instalments  of  the  tax  for  1900 
were  paid  by  the  tenant  they  were  not  paid 
at  the  instance    of    Mrs.    Kennedy,    or    be- 

[60]  cause  "of  any  request  upon  her  part,  but  be- 
cause it  "occurred"  to  the  tenant  to  do  so. 
When  they  were  paid  the  payment  em- 
braced interest  and  penalties,  for  which  the 
tenant  could  not  have  deemed  herself  re- 
sponsible if  the  course  of  dealing  asserted 
had  been  relied  upon.  Despite  this  fact,  no 
proof  whatever  was  made  of  any  notice  to 
Mrs.  Kennedy  of  the  fact  or  of  any  claim 
being  made  against  her  in  the  premises. 
And  the  same  thing  is  true  as  to  the  pay- 
ments made  in  ^lay.  1!)01,  of  the  current 
taxes  and  some  of  the  overdue  instalments. 
Besides,  when  these  payments  were  made 
the  property  had  been  sold  for  the  overdue 
instalments,  but  was  yet  subject  to  redemp- 
tion, and  the  statutory  interest  of  16  per 
cent  was  paid  by  the  tenant  without  any 
intimation  of  a  claim  of  any  character 
against  the  lessor.  Indeed,  the  conduct  of 
the  tenant  in  respect  to  the  very  tax  for 
wlii'li  a  forfeiture  was  asserted  is  abso- 
lut<'ly  inconsistent  with  the  theory  that  she 
deemed  that  her  landlord  was  the  cause  of 
tho  default,  for.  when  notice  was  received 
by  the  tenant  from  the  purchaser  at  the 
tax  sale  of  the  outstanding  irredeemable  tax 
certifieate,  more  than  two  months  and  a 
half  elapsed  before  the  purchase  of  the 
certificate  by  Cohen,  and  no  complaint  was 
ma<le  to  the  landlord  that  she  had  neglect- 
ed Xo  demand  payment  of  the  tax.  and  that 
in  conseijuence  the  default  and  loss  was  oc- 
casione«l.  but  a  negotiation  was  opened  to 
purehase  the  outstanding  title  for  the  ac- 
count of  the  tenant  alone.  When  this  line 
of  conduct  is  considered  in  connection  with 
the  fact,  already  stated,  the  conclusion  is 
inevitable  that  the  suggestion  that  the 
con«luet  of  the  landlttrd  had  induced  the 
failun>  to  pay,  first  made  after  the  death  of 
Mrs.  Kennedy,  is  without  foundation. 

And  the  facts  which  we  have  just  stated 
also  render  it  impossible  to  conclude  that 
the  nonpayment  of  the  tax  was  due  to  a 
mero  temporary  oversight,  and  not  to  gross 
neirligenee.  TTow  can  an  inference  of  tempo- 
rary oversitrht  be  possible  when  the  long 
period  of  tb'»  failure  by  the  tenant  to  pay 
any  tax  whatever  is  borne  in  mind,  and 
\\]\t'U  we  also  consider  the  delay  of  more 
ni:ni   twn   niMnth"  and   a    half    wlii<*h    took 

[61] place  after  'knowledge  was  conveyed,  by  the 
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letter  of  Wiltsie,    of    the    oatstanding  n 
redeemable  tax  certificate? 

The  fact  that  the  tenant  waa  a  aer 
chant,  and  of  necessity  kept  mercantili 
books,  is  significant.  The  mind  canoot  cim- 
ceive  of  adequate  entries  being  made  uf  tki 
taxes  which  were  belatedly  paid,  which 
would  not  have  at  once  suggested  thm 
which  were  unpaid.  The  inference  fatrlf 
deducible  from  the  letter  to  Wiltsie— "Ui* 
fortunately  we  have  paid  you  quite  a  eoi- 
siderable  amount  of  money  in  the  past  hi 
tax  sales" — adds  cogency  to  the  irreaiitibb 
inferences  as  to  negligence. 

And  even  if  the  foregoing  consideratkH 
which  establish  the  absence  of  accident  or 
mistake  and  demonstrate  the  presence  el 
gross  negligence  are  put  out  of  mind,  aid 
accident  or  mistake  be  assumed,  for  the 
sake  of  the  argument,  nevertheless,  mto 
the  circumstances  of  the  case,  a  oonrt  of 
equity  could  not  give  relief.  This  followi 
since  the  relief  sought  could  not  be  siToid- 
ed  without  subjecting  the  lessor  to  the  poil 
of  contesting  the  validity  of  the  oatitaii* 
ing  prima  facie  irredeemable  tax  title. 

W^e  come  to  the  question  which  we  hitks^ 
to  put  aside  for  final  consideration;  ni, 
the  alleged  fraud.  It,  in  any  event,  oily 
involves  a  consideration  of  what  took  pboi 
with  regard  to  the  purchase  of  tbe  ta 
(.ertificnte  by  Cohen  as  the  agent  of  tk 
Kanns,  and  the  circumstances  sarronndiif 
and  connected  with  that  purchase,  and  tn 
use  made  of  the  certificate.  ConecniiV 
these  matters  the  court  below  said: 

"We  find  no  evidence  whatever  hi  tti 
record  of  any  fraud  or  wrongdoing  p** 
pet  rated  by  anyone  concerned.  We  oslf 
find  the  evidence  of  a  situation  cnaUi 
by  a  keen  commercial  rivalry  and  ihriW 
management,  wholly  untainted  by  wniif 
doing,  but  still  a  situation  from  vUA 
injury  is  threatened  to  tbe  complainail^ 
rights  of  property,  and  against  whirh  ^ 
is  entitled  to  be  relieved.  For  that  tfctft 
was  an  arrangement  between  the  defradi^ 
whereby  the  tax  certificate  was  to  be  on' 
to  oust  the  complainant  from  the  propcil|i 
we  think  is  too  plain  to  be  reasonably  q*** 
tioned.  There  was,  undoubtedly,  t  cH* 
currence  of  effort  for  that  purpoee:jaihi^ 
no  formal  combination  *or  prfconcfitrfj 
action.  But  it  matters  not  what  we  eallli 
The  undoubted  fnet  is  there  was  co-ofKtr 
tion  between  the  defendant!  to  use  tbe  Itf 
certificate  to  the  detriment  of  the  M* 
I)lainant's  rights;  and  there  being  en^i^ 
operation,  the  defense  of  multifariooatft 
cannot  prevail.  The  one  purpose  of  tbe  Ifl 
is  to  relieve  the  complainant  from  the  flM 
of  this  Ux  certificate  and  of  the  tax  tMh 
based  upon  it.** 

tM  V.I 


fm  ibf  reason  that  we  ag:ree  with  the 
(Indian  that  tlicrp  i«  no  evidence  whatever 
\j^  mj  fmtid  <»r  wrongdoinR  hf  anyone  con- 
ym»i,  wf  are  constrained  tp  (Jiaagree  with 
ftr  «oiicliltioa  thAt  the  £>QmpUinaDt  was  en- 
^lf4  Id  rdlef.  We  say  thiH,  VjecBuse  we  are 
bI  opinion  tbiit  the  relief  awarded  could 
vIt  hurc  been  jastified  upon  the  finding 
]||it  there  wm  ftaud  and  wrongdoing.  We 
b  MSflude,  foecnuae  if  it  be  accepted  that 
tWe  TTM^  an  aji^reecient  and  ccnabination  as 
to  the  certifieate,  entirely  free  from  eYcry 
iikmvni  ot  fraud  or  wrongdoing,  we  fail  to 
ftrrvh^  how  an  agreement  of  that  cbar- 
^kr  i^fforded  ground  for  granting  the  re* 
Itf  wkfeh    was    given.     But,    diare^arding 

EMtpi  of  expression,  aod  aaauming 
the  general  finding  that  there  waa  no 
or  wrongdoing  was  intended  to  he 
^ited  to  intentlona]  as  distinguished  from 
ttftTQctive  fraud  or  wrongdoing,  lot  us 
ktHy  r^vi<>w  the  facts  concerniiig  the 
and  use  made  of  the  certificate, 
•  to  ftx  whether  such  a  finding  is  at 
riffiflajned  by  the  record,  Alth^ujfjh  we 
Ihirik  it  immaterial,  aa  there  waa  no  evi- 
Imi  vhatevc^f  tending  to  show  that  the 
■■r  or  her  atlorney  procured  the  purchase 
if  tbt  e«rti0e»te  by  Cohen,  that  aubject 
»/  be  put  out  of  view.  The  irredeemable 
I  ctrtificate  was  in  the  hand^  of  and  be- 
Ui  Wiltsle.  He  notified  the  tenant 
be  held  it  more  than  two  month*  and 
i  IwJf  before  the  purchafle  by  Cohen,  and 
infered  hl«  wlllingneis  to  assign  it  to 
tie  tenant*  Aa  shown  by  the  undisputed 
bfti  which  we  have  Btated^  with  inditfer- 
GM*  both  to  her  own  interest  and  the  inter- 
eil  «f  the  lan<llord,  the  tenant  neither  acted 
f«  li^rscJf  by  accepting  the  offer,  nor  gave 
to?  Dottfieation  whatever  to  the  landlord 
m  the  subject.  Cohen,  as  the  agent  of  the 
Kiimi,  learned  of  the  existence  of  the  *inc- 
fcfm»ble  ta^  sale  and  of  the  person  who  held 
tfc»  reitifieate.  He  purchased  it  by  the  au- 
tterity  of  and  for  the  benefit  of  his  princi- 
pk^  the  Katinft,  By  the  express  termH  of 
*le  itatute  under  which  the  certificate  was 
iwued  it  was  assignable.  Granting  that  the 
ftifthBse  ^as  made  in  order  to  aid  the 
Itwft  in  obtaining  a  lease  of  the  property, 
^  tie  absence  of  any  legal  duty  owing  by 
ttesD  ta  the  tenant,  we  fail  to  perceive  how 
tti  laotive  of  Cohen  or  his  principals  could 
•pwite  to  make  the  otherwise  lawful  action 
maatnictively  wrongful.  The  tenant,  by 
■W  negligent  default  the  sale  of  the 
fwperty  had  been  occasioned,  certainly  had 
Ift  eidnsive  pre-emjitivc  right  to  the  pur- 
AiM  &f  the  certificate,  which  would  operate 
b  render  its  purchase  by  anyone  else  in  his 
»ii  interest  void.  After  the  pureha^  of 
fce  certificate  by  Cohen,  what  waa  the  posi- 
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tion  of  the  landlord!  On  the  one  hand  eon- 
fronted  by  the  assertion  of  the  tenant  that 
the  outstanding  tax  title  was  void,  that 
she  had  a  right  to  be  relieved  from  the 
forfeiture  caitsed  by  the  nonpayment  of  the 
tax,  and  was  entitled  to  continue  in  poi^ 
seasfon  under  the  lease^  and,  on  the  other, 
with  an  offer  on  the  part  of  the  holder  of 
the  tax  title  to  quitclaim  the  same,  and 
thus  avoid  testing  its  validity,  if  only  « 
lease  was  made  which  would  be  advanta- 
geous. When  it  is  again  borne  in  mind  tliat 
this  situation  wks  brought  about  by  the 
neglect  of  the  tenant  to  perform  his  i^ove* 
nant  to  pay  the  taxes,  and  by  his  pro< 
crAstination  in  respect  to  acquiring  the  tax 
certificate  which  had  been  previously  offered 
to  him,  we  ciin  conceive  of  no  prineiplc  of 
equity  preventing  the  landlord  from  taking 
a  course  not  forbidden  by  law,  which  vraa 
not  only  most  conducive  to  her  own  intef- 
estt  but  which  besides  obviated  the  dang^t 
of  submitting  her  title  to  a  contest  concern- 
ing the  validity  of  a  tax  sale.  But,  If  an 
equitable  principle  could  be  conceived  of 
which  prevented  the  landlord  from  so  act- 
ing under  the  eircumstancet  stated*  that 
principle  would  be  inapplieahle  to  the  caae 
before  us,  when  one  of  the  undisputed  facts 
to  which  we  have  already  called  attention 
is  considered.  That  fact  is  this:  Before  the 
landlord  irrevocably  determined  to  avail  of 
the  forfeiture  and  thus  avoid  *the  risk  to(64) 
herself  concerning  the  outstanding  tax  title, 
she  offered  to  condone  the  forfeiture,  pro- 
vided the  tenant  commenced  proccedincrs  to 
have  the  outstanding  tax  title  declared  in* 
valid,  and  also  secured  the  landlord  from 
loss  in  the  event  that  such  tax  title  should 
he  iustained,  which  offer  was  declined,  on 
grounds  substantially  asserting  that  tht 
risk  resulting  from  the  default  of  the  ten- 
ant should  be  borne  by  the  owner^  and  not 
by  the  tenant. 

The  decree  of  the  court  below  is  reversed 
and  the  cause  remanded  with  instructiona 
to  dismiss  the  bill  for  want  of  equity. 

Reversed* 

The  Chikp  Justice  and  Mr,  Justice  Hat- 
Ian  dissent. 


TOMAS  CARROZI,  Juana  Maria  Gon^ale^ 

and  Domingo  Piazzi,  Appts., 

v. 

JUAJSTA  DASTAS. 

(See  8,  C.  Eeporter'a  ed,  64^5,) 

NoTE.^Appi>Ilate    juri -^diction    of    Federal 
Supreme  Court  over  Porto  Riean  conrtg. 

Writs  of  error  from  and  appeals  to  the 
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Supreme  Com  of  the  Untrd  Sta! 


Oor. 


Appeal — from  district  court  for  Porto  Rico. 

1.  An  appeal  lies  to  the  Supreme  Court 
of  the  United  States  from  a  decree  of  the 
district  court  for  the  district  of  Porto  Rico 
in  a  suit  brought  by  a  wife  to  obtain  liqui- 
dation of  the  community,  in  which  the  mat- 
ter in  dispute  exceeds  the  sum  of  $5,000. 
Removal  of  causes — ^from  Porto  Rican  court 

—objection  by  party  causing  removal. 

2.  The  party  who  has  wrongfully  pro- 
cured a  removal  from  the  local  Porto  Hican 
court  to  the  Federal  district  court  of  a  case 
within  the  original  jurisdiction  conferred 
upon  the  latter  court  bv  the  act  of  March 
2.  1901  (31  Stat,  at  L.  953.  chap.  812),  §  3, 
cannot  be  heard,  after  judjrment  against 
him.  to  assert  that  the  Federal  court  had 
no  jurisdiction,  because  of  the  irregularity 
of  the  removal,  although,  bv  the  act  of 
April  12,  1900  (31  Stat.  at.  L.  84,  chap. 
191),  §  34,  it  is  provided  that  the  laws  of 
the  United  States  relating  to  the  removal 
of  causes  shall  govern  as  between  the  dis- 
trict court  of  the  United  States  for  Porto 
Rico  and  the  courts  of  Porto  Rico. 
Husband  and  wife,— community  property- 
rights  of  divorced  wife. 

3.  A  rule  of  limited  forfeiture  in  lieu 
of  the  rigorous  rule  of  the  Spanish  law  that 
the  wife  aeainst  whom  a  divorce  for  adul- 
tery was  decreed  forfeited  all  right  to  her 


share  in  the  eommuiiity  property  wn 
adopted  for  Porto  Rico  by  tbe  proTinoBi  a| 
Civil  Code  1889,  art  73, 1  3,  a^l  Code  lli( 
tit.  5,  chap.  6,  §  174,  to  tbe  effect  that  t^ 
guilty  spouse  shall  forfeit  all  gifts  fron  tb 
innocent  party,  who  shall  retain  ercrytU^ 
which  has  been  acquired  from  the  othv. 
Husband  and  wife— community  pnperty- 
rights  of  diroxced  wife. 

4.  The  rule  of  the  Spanish  law  that  tli 
wife  against  whom  a  judgment  of  diim 
for  adultery  has  been  decreed  forfeiti  il 
right  to  her  share  in  the  commnnitv  pn^ 
erty  does  not  obtain  in  Porto  Rico  ttam 
of  the  provision  of  Civil  Cbde  180.  ui 
1417,  avii  Code  1902,  §  1330,  that  tk 
spouse  who,  by  bad  faith,  has  been  tli 
cause  of  the  nullity  of  the  marriage,  ikO 
not  have  a  share  in  the  common  prapoty, 
since  this  provision  relates,  not  to  the  fr 
solution  of  a  marriage  by  a  decree  of  fr 
vorce,  but  to  the  recognition  of  the  asIB^ 
of  a  seeming  marriage  for  causes  wm 
have  operated  to  prevent  it  from  em  hv- 
ing  existed. 

Husband  and  wifi     loimininlt; 
liquidation— acconntiig  for 
penditures. 

5.  The  power  of  the  hosbaai  si  fti 
head  and  master  and  administrator  of  tie 
community  property,  under  Porto  Rieo  CM 


Federal  Supreme  Court  to  review  final  de- 
cisions of  tlie  supreme  court  of  Porto  Rico 
and  the  district  court  of  the  United  States 
for  the  district  of  Porto  Rico  are,  by  the 
express  provisions  of  the  act  of  April  12, 
IflOO.  §  3,'),  authorized  in  the  same  cases  as 
will  sustain  the  exorcise  of  this  appellate 
jurisaiction  to  review  decisions  of  the  terri- 
torial supreme  courts,  and  in  all  cases  where 
the  Constitution  of  the  United  States  or  a 
treaty  thereof  or  an  act  of  Congress  is 
brought  in  question  and  the  right  claimed 
thereunder  is  denied.  J.  Ribas  v  Hi  jo  v. 
United  States.  194  U.  S.  315.  48  L.  ed.  994, 
24  Sup.  a.  Rep.  727. 

The  review  in  the  Fetleral  Supreme  Court 
of  final  judgments  of  the  district  court  of 
the  United  States  for  the  district  of  Porto 
Rico  is  not  necessarily  confined  by  this  sec- 
tion to  the  class  of  cases  therein  described 
as  those  "where  the  Constitution  of  the 
United  States  or  a  treaty  thereof  or  an  act 
of  Congress  is  brought  in  question  and  the 
right  claimed  thereunder  is  denied."  in  view 
of  the  prior  clause  of  that  section,  authoriz- 
ing such  review  if  the  case  be  one  which. 
if  determined  in  a  territorial  supreme  court, 
may  be  carried  up  to  the  Federal  Supreme 
Court.  Amado  v.  United  States,  195  U.  S. 
172,  49  L.  ed.  145,  25  Sup.  Ct.  Rep.  13. 

A  direct  review  in  the  Supreme  Court  of 
the  United  States  of  a  judgment  of  the 
district  court  for  the  district  of  Por- 
to Rico  in  an  action  on  a  policy  of 
insurance  issued  by  a  foreign  corpora- 
tion in  which  the  matter  in  dispute  ex- 
ceeds the  sum  of  $5,000  may  be  had  on  writ 
of  error  to  the  latter  ct)urt' under  this  stat- 
ute, since  the  judgment,  if  rendered  by  a 
370 


territorial  supreme  oourt,  would  not  ksn 
been  reviewable  in  the  circuit  comt  of  i^ 
peals  under  the  act  of  March  S,  1891  (9 
Stat,  at  L.  826,  chap.  517,  U.  S.  CoflW.  SI«L 
1901,  p.  554),  i  15,  on  the  tlieoiy  tbt  tki 
case  was  one  of  the  class  in  which  the  js^t 
ments  of  the  latter  court  are  made  W 
by  M  of  that  act.  Royal  Ina.  Os.  v.  Ifar 
tin,  192  U.  S.  149,  48  L.  ed.  385,  24  Sopi  a 
Rep.  247. 

The  question  is  not  affected  by  aay  rtsl- 
utory  provisions  relating  to  the  re-enste* 
tion  in  certain  designated  dreoit  eovts  if 
appeals  of  judgmento  of  the  highest  eovti 
of  the  Indian  territory,  Hawaii,  i 
Ibid. 

A  case  in  which  "an  net  of 
brought  in  question,  and  the  riglit^ 
thereunder  is  denied,"  within  the  i 
of  the  statute  under  discuasion,  is  [ 
by  an  unsuccessful  contention  Vj  sa  s^ 
cused  that,  pursuant  to  the  act  of  ^ril  I( 
1900.  the  tnal  court,  in  the  mattsr  «f  Hi 
qualifications  of  grand  jnrars,  shodd  hiN 
been  controlled  by  the  prorislons  of  Ihi  1^ 

rs,  in  connection  «A 


cal  law  relating  to  jurors,  i 
statutes  of  the  United  SUtes  niatiMtelli 
organization  of  grand  juries,  and  tSi  tM 
and  disposition  or  criminal  causes.  Gkwritf 
v.  I  nited  States,  194  U.  &  461.  48  L  * 
1075,  24  Sup.  Ct.  Rep.  781. 

The  overruling  of  a  motion  in  ansst  it 
judgment,  in  which  the  accnaed  assotrf 
that  the  grand  jurora  were  not  seledcd* 
drawn  as  required  by  the  Federal  staMM 
also  presents  such  a  ease.  Itodfifl—  ^ 
United  States,  108  U.  8.  156.  49  L.  fd.  IK 
25  Sup.  Ct.  Rep.  617. 

This  provision  also  coTera  a  jndmsM  il 


Gabbosi  y*  Bastaq. 


Cbde  18B&.  arts.  1412,  1413,  CSvil  Code  1902, 
Jl  13^.  1328,  ia  UMch  that.  In  the  absence  of 
itpitw  UmJtataoQ,  he  cannot,  after  the  dis- 
HlotioD  of  the  eomm unity ^  be  required  to 
leeoQot  for  monej  which  he  ma.y  have  reck* 
Jail;  and  eitrftVa^antljr  expended  during 
tie  eiJitfJiee  of  the  eomm unity. 

Jln&bwid  and  wife — community  property — 

Lnfhc  of  divorced  wile  to  liquidation, 
fi,  A  divorced  wife  is  entitled  to  obtain 
r  Ijquidntton  of  the  community  and  the 
WiltQt  to  her  of  her  ^hiiTe,  under  Porto 
m  Civil  Cwle,  1902,  §  173,  providing  that 
*  dkofice  carries  with  it  a  complete  dissolu- 
^u  oi  all  the  mAtrimonia!  ties,  and  the 
T^fUion  of  all  property  and  effects  between 
m§  parties  to  the  marrifige. 

Didimeat  —  com  mu  nit  j  pro  perty  —  Itqui  da  - 
tifflj^cioney  judgment. 
L  The  objection  that  the  district  cniirt 

Cthe  United  States  for  the  diatrict  of  Por- 
Rioo  should  not  have  given  a  money  de- 
Ite  hi  a  Buit  by  the  wife  to  obtain  the 
I^Qidatleti  of  the  com m unity  is  not  a  valid 
»*,  where  the  rights  of  the  wife  arise  aim- 
(jr  from  an  increased  value  of  property  or 
Urtf  brought  by  the  husband  to  the  snar- 
il|t,  07  M  a  result  of  the  falling  into  the 
■naiunity  of  the  revenue©  of  the  property 
tki  husband. 


Husband  and  w!fe-*coinmuiiity  property- 
liquidation— alio  wauce  ci  alimony  and  ex* 
penses  of  divorce. 

8.  The  amount  of  aliraony  p&ndrnU  liU 
and  the  expeuiea  incurred  by  the  wife  in  a 
divorce  8uit  in  a  Porto  Eico  court,  which 
were  sanctioned  by  that  court,  are  properly 
allowed  to  the  divorced  wife  in  her  suit  to 
obtain  a  liquidation  of  the  eomnninity  and 
a  decree  for  the  payment  of  her  share. 
Husband  and  wife — community  property — 
liquidation — allowance  of  connael  feei, 
0.  Counael  feca  cannot  he  allowed  by 
the  diBtrict  court  of  the  United  States  for 
the  district  of  Porto  Kico  to  a  wife  in  her 
suit  to  obtain  a  liquidation  of  the  commu- 
nity and  a  decree  for  the  payment  of  her 
share. 

[No.  72.] 

Argued  October  31  and  November   I,  1D06. 
Decided  January  7,  1907. 

APPEAL  from  the  District  Court  of  the 
Lljiited  States  for  the  District  of  Porto 
Rico  to  review  a  decree  in  favor  of  the  wife 
in  a  suit  by  her  for  the  liquidation  of  the 
community  and  the  payment  to  her  of  her 
share.  Reversed  aud  remarided  with  direc* 
tions  to  diaallow  an  awnrd  of  counsel  fees 
and  a  credit  to  the  community  property  of 


supreme  court  of  Porto  Rico  requiring 
I  Midebtedneft®  to  be  liquidated  in  United 
late*  currency  at  the  rate  of  100  cents  for 
peso  of  indebtedness,  on  the  ground 
m  the  act  of  April  12,  1900  (31  Stat,  at 
ni,m,  chap.  19 IK  I  U»  under  which  the 
^«f  claimed  the  right  to  pay  in  such 
iBrr^ncv  at  the  rate  of  60  cents  for  each 
ptao  of  indebtedness,  had  no  application  to 
tit  case,  Serrallea  v.  Esbri,'£00  U.  S.  103, 
»L  ed>  391,  26  Sup.  Ct.  Rep,  176. 

&at  the  ruling  of  the  district  court  of 
tbe  United  States  for  the  district  of  Porto 
fe  that  the  recovery  for  the  breach  of  a 
promise  to  marry  was  not  limited  to  the 
ojfrase  incurred  in  reliance  on  the  promiaed 
•image^  as  provided  by  Porto  Rico  Civ, 
Glide,  srt.  44,  is  not  the  equivalent,  for  the 
fBTpote  of  sustaining  a  writ  of  error  from 
tit  SupiTTue  Court  of  the  United  States, 
"rf  I  denial  of  a  right  claimed  under  a  law 
rf  the  United  States,  on  the  theory  that 
t^  article  became  a  law  of  the  United 
Stitef  by  reason  of  the  act  of  April  12,  1900 
j3lStat,  at  L,  77,  chap.  191)  §  S,  continuing 
TO  bws  in  force.  Ortej^a  v.  Lara,  202  U. 
B-339,  50  L.  ed.  1055,  26  Sup.  a.  Rep.  707, 
_  The  claim  in  a  written  motion  in  arrest  of 
p%meat  or  sentenoe  that  the  indictment 
W  Bot  set  forth  '^an  offense  under  the  stat- 
«»  of  the  United  States"  is  too  indefinite 
^  give  the  Federal  Supreme  Court  jurisdic- 
^  of  a  writ  of  error  to  the  district  court 
«f  ih  United  States  for  the  district  of 
J^rto  Rico,  under  the  act  of  April  12.  1000 
(31  Stat  at  L.  77,  85,  chap.  191),  §  35,  as  of 
» ewe  where  the  Constitution  of  the  United 
States  or  a  treaty  thereof  or  an  act  of 
^^ntgress  was  brought  in  question  and  the 


right  claimed  thereunder  denied.  Amado  v. 
United  States,  195  U.  S.  172,  49  L.  ed.  145, 
25  Sup.  Ct.  Rep.  13. 

The  rule  which  govertii  the  appellate  ju- 
risdiction of  the  Federal  Supreme  Court  over 
state  courts,  viz.r  that  the  Federal  question 
must  he  re^,  and  not  fictitious  or  without 
color  of  merit  [See  note  to  Apex  Transp. 
Co,  V,  Garbade,  62  LJt.A.  513),  is  applicable 
here.  Applying  this  rule,  the  courts  in 
American  R.  Co.  v.  Castro,  204  U.  S.  453, 
post,  504,  27  Sup.  Ct.  Rep.  466;  in  view  of 
the  substantial! v  uniform  requirement  of 
U.  S.  Rev.  Stat  H  664^69,  U.  S.  Comp, 
Stat,  1901,  pp.  543-545,  that  special  terms 
of  the  circuit  courts  are  to  be  held  at  the 
same  places  as  the  regular  sessions,  held 
that  a  writ  of  error  to  the  diatrict  court 
of  the  Unit^»d  States  for  the  district  of 
Porto  Rico  was  not  supported  by  the  un- 
successful con  tent  ion  that  because  such 
court  is  required^  by  the  act  of  April  12, 
1900  (31  Stat,  at  L.  77,  chap.  191),  fJ  34,  to 
proceed  in  the  same  manner  as  a  Federal 
circuit  court,  a  term  of  that  court  held  at 
Mayaguez^  under  the  authority  of  the 
further  provision  of  that  section  that  regu- 
lar terms  of  such  court  shall  be  held  at 
stated  times  in  Sau  Juan  and  Ponce,  and 
special  terina  at  Mayaguez  at  sueh  other 
times  as  the  judge  may  deem  expedient,  ia 
a  '^special/'  as  contradistinguished  from  a 
"regular,'*  term,  within  the  meaning  of  U. 
S.  Rev.  Stat,  g  670,  U.  S.  Comp.  Stat.  1901, 
p.  545,  forbidding  jury  trials  at  special  terms 
of  the  circuit  courts  except  in  certain  speci- 
fied districts. 
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the  amount  of  reckless  and  extravagant 
expenditures  by  the  husband. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  M.  Boerman  argued  the  cause 
and  filed  a  brief  for  appellants: 

This  court  has  jurisdiction  of  this  case  on 
appeal. 

Royal  Ins.  Co.  v.  Martin,  192  U.  S.  160, 
48  L.  ed.  385,  24  Sup.  Ct.  Rep.  247. 

It  has  been  repeatedly  held  that  the  Su- 
preme Court  will  reverse  the  judgment  of 
the  lower  court  in  case  that  court  had  no 
jurisdiction  in  a  case  removed  to  it  from  a 
state  court,  although  it  was  the  party  ap- 
pellant that  had  petitioned  for  the  removal. 
It  has  been  held  that  it  is  the  duty  of  the 
Supreme  Court,  even  of  its  own  motion,  to 
note  critically  the  record  upon  which  a  case 
comes  before  it,  in  order  to  test  the  juris- 
diction of  the  court  below. 

Mansfield,  C.  &  L.  M.  R.  Co.  v.  Swan,  111 
U.  S.  379,  28  L.  ed.  462,  4  Sup.  a.  Rep.  610; 
Capron  v.  Van  Noorden,  2  Cranch,  126,  2 
L.  ed.  229;  Brown  v.  Keciie,  8  Pet.  112,  8 
L.  ed.  886;  Jackson  v.  Ashton,  8  Pet.  148, 
8  L.  ed.  898;  Scott  v.  Sandford,  19  How. 
393-400,  16  L.  ed.  691-^93;  BOrs  v.  Preston, 
111  U.  S.  252,  28  L.  ed.  419,  4  Sup.  a.  Rep. 
407;  Piqiiignot  v.  Pennsylvania  R.  Co.  16 
How.  104,  14  L.  ed.  863;'  Cutler  v.  Rae,  7 
How.  729,  12  L.  ed.  890;  Continental  L.  Ins. 
Co.  v.  Rhoads,  119  U.  S.  237,  30  L.  ed.  380, 
7  Sup.  Ct.  Rep.  193;  Torrence  v.  Shedd,  144 
U.  S.  533,  36  L.  ed.  532,  12  Sup.  Ct.  Rt>p. 
720:  llanrick  v.  Ilanrick,  153  U.  S.  192-198, 

38  L.  cd.  085-087,  14  Sup.  Ct.  Rep.  S,r>; 
Noel   V.    Pennsylvania   Co.    157    U.    S.    153, 

39  L.  ed.  654,  16  Sup.  Ct.  Rep.  589. 

To  entitle  a  party  to  removal  the  jurisdic- 
tion of  the  United  States  court  must  ap- 
pear affirmatively  and   unequivocally. 

Mansfield,  C.  &  L.  M.  R.  Co.  v.  Swan,  111 
U.  S.  379,  38  L.  ed.  4t;2,  4  Sup.  Ct.  Rep.  610; 
Gibson  v.  Bruce,  108  U.  S.  501,  27  L.  ed.  825, 
2  Sup.  Ct.  Rep.  873;  (?race  v.  American  Cent. 
Ins.  Co.  109  U.  S.  278-283,  27  L.  ed.  932- 
934.  3  Sup.  Ct.  Rep.  207;  Robertson  v.  Cease, 
97  U.  S.  646,  24  L.  ed.  1057;  Now  Orleans 
V.  Winter,  1  Wheat.  91,  4  L.  ed.  44;  Williams 
V.  Nottawa,  104  U.  S.  209,  26  L.  ed.  719. 

A  defect  to  show  positively  the  requisite 
diverse  citizenship  of  each  party  at  the 
time  of  the  commonoement  of  the  suit  can- 
not be  cured  by  amendment  of  the  bill. 

Stevens  v.  Nichols.  1.30  U.  S.  230.  32  L. 
ed.  914,  9  Sup.  Ct.  Rep.  518:  Crehore  v. 
Ohio  &  M.  R.  Co.  131  U.  S.  210,  33  L.  ed. 
144,  9  Sup.  Ct.  Krp.  692:  Jackson  v.  Allen, 
Vo2  L'.  S.  27,  33  L.  oil.  240,  10  Sup.  Ct.  Rep. 
9:  <;ravrs  v.  C^irbin.  132  U.  S.  571,  33  L.  ed. 
462.  10  Sup.  Ct.  Rop.  106. 

All  the  defouilants  must  l>e  nonresidents. 

Martin  v.  Snyder,  148  V.  S.  663,  .37  L.  ed. 
602,  13  Sup.  Ct.  Rep.  706;  Parkinson  ▼. 
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Barr,  105  Fed.  83;  Cudahy  ▼.  McGeoeh,  9 
Fed.  1;  Walker  v.  O^eill,  38  Fed.  174; 
Scott  V.  Texas  Land  A  Cattle  Co.  41  Pri. 
226;  Purcell  v.  British  Land  &,  Mortg.  Col 
42  Fed.  466;  Tracy  ▼.  Morel,  88  Fed.  801. 

If  the  removal  right  is  urged  ob  tW 
ground  of  a  separable  controversy,  then  the 
case  at  bar  is  not  removable,  becmuie  tint 
clause  in  the  third  subdivision  speaks  osIt 
of  cases  pending  between  citizens  of  differ 
ent  states.  And  it  was  uniformly  held  tbt 
only  citizens  of  any  of  the  states  can  lAbi 
advantage  of  that  clause.  Even  a  state  eu- 
not  take  advantage  of  it,  and  aliens  snnlj 
not. 

Arkansas  v.  Kansas  &  T.  Coal  Co.  183  U. 
S.  186,  46  L.  ed.  144,  22  Sup.  Ct.  Bep.  17; 
Stone  V.  South  Carolina,  117  U.  S.  430,9 
L.  ed.  962,  6  Sup.  a.  Rep.  799:  MerchutiT 
Cotton  Press  &  Storage  Co.  v.  Insurance  Ool 
of  N.  A.  161  U.  S.  368,  38  L.  ed.  195.  4  li- 
ters. Com.  Rep.  499,  14  Sup.  Ct.  Rep.  317; 
Postal  Teleg.  Cable  Co.  v.  United  Sttta 
(Postal  Teleg.  Cable  Co.  ▼.  Alabama)  151 
U.  S.  482.  39  L.  ed.  231, 15  Sup.  Ct.  Bep.  ItE; 
King  v.  Cornell,  106  U.  S.  305,  27  L.  ed.  M^ 
1  Sup.  Ct.  Rep.  312. 

In  removals  on  the  ground  of  a  septnbh 
controversy  all  the  parties  on  one  side  msik 
differ  in  citizenship  from  all  the  partirt « 
the  other  side. 

Removal  Cases.  100  U.  S.  457,  25  L  fi 
693;  Blake  v.  McKim,  103  U.  S.  338,  S6  L 
ed.  563. 

Besides,  it  appears  from  the  esaminst'Ni 
of  the  allegations  of  the  complaint  u  wdl 
as  of  the  whole  record,  that  there  «u  m 
separable  controversy,  as  eonspiraer  bt* 
tween  all  the  defendants  to  defraod  thi 
complainant  was  charged,  and  the  annnl- 
ment  of  deeds  between  the  three  defendilli 
was  prayed  for,  and  no  judgment  tepant^T 
could  be  given  in  the  case  which  would  wk 
affect  all  the  defendants  alike.  It  M 
held  that,  in  conspiracy  cases,  defcadiil 
cannot  remove  on  separate  counts. 

Little  V.  Giles,  118  U.  S.  596.  3D  L.  ed.  901    , 
7  Sup.  Ct.  Rep.  32;  Louisville  &  X.  R.  OouVi 
Idc,  114  U.  8.  52,  29  L.  ed.  63.  5  Sop.  a 
Rep.  735;  Farmixigton  t.  Pillsbury.  114  d    ' 
S.  138,  29  L.  ed.  114,  5  Sup.  a.  Bep.  W;    ' 
Piric  V.  Tvedt.  115  U.  S.  41,  29  L.  ed.  311.1 
Sup.  Ct.  Rep.  1034,  1161;  Crump  ▼.  Thw- 
ber.  115  U.  S.  56,  20  L.  ed.  328.  5  Supi  a 
Rep.  1154;  Starin  t.  New  York.  115  U.  &  j 
248,   29   L.  ed.    388,   6   Sup.   Ct.   Rep^  tti 
Sloane  v.  Anderson,  117  U.  S.  278,  SO  L.  ii  i 
900,  6  Sup.  Ct.  Rep.  730:  Fidelity  Ins.  Trail  i 
&  S.  D.  Co.  V.  Huntington,  117  U.  S.  SMl  ^ 

29  L.  ed.  898.  6  Sup.  Ct.  Rep.  733;  Oon  %  ' 
Vinal.  117  U.  8.  347,  20  L.  ed.  012,  6  S^   ' 
Ct.  Rep.  769;  Plymouth  ConsoL  Gold  WlL 
Co.  V.  Amador  &  S.  Canal  Co.  118  U.  &  M 

30  L.  ed.  232,  6  Sup.  a.  Rep.  1034;  H^ 

ao4  V.  & 
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r.Wiiwml!,  112  U,  a  18T-192,  28  L,  ed,  603- 
MJSap.  a.  Rep.  ^. 

Uodff  the  civil  Jaw  a  woman  divorced  for 
u  adultery  has  no  right  of  action  for  any 
lisn  in   tbe   marriage   t^m  in  unity   aaset^, 

Billinger,  Commimity  Property,  §  5,  p, 
;  Samidt,  Qvil  Law,  art.  es,  L,  5  4  ll/t. 
,  I  S  K*c.  I,  5  a^  U,  t,  4,  I.  10,  Nov.  Eeo. 

h  tM  liqiiidation  of  the  marriage  co- 
utiexsliip  aasets  the  legitimate  expenses 
ridi  by  the  husband  during  the  duration 
f  tbr  marriage,  no  matter  how  large  they 
f*re,  caanot  he  charged  against  hia  sbiire, 

Spr«ekels  v.  Spreckela,  110  CaL  33d>  36  L. 
LA.  m,B%  Am,  St,  Rep.  170,  48  Pac.  228; 
ran  Karen  v.  Johnson,  15  Cat.  308 ;  Guice 
.  lawrfnee,  2  La»  Ann.  226  j  Packard  v. 
Lfdlmea,  17  Cal.  525;  Ballinger,  Comnan- 
itj  Property,  f  75?;  22  Mucins  Scaevola, 
kttL  OS  av.  Cod«,  pp.  31S,  3tg,  320. 

Dannie]  fee  and  anit  money  cannot  be 
itwi  in  a  tnit  for  iiquid^ition  of  her  share 
f  propefty  by  a  divorced  wife  after  di- 
E>f«e;  and  in  the  courts  of  the  United 
titeft  o(»unaol  ree  can  never  exceed  the  sum 

itiliiiger,  Commiuiity  Property,  I  119; 
mds  ¥.  Hogan.  50  CaK  121 ;  Celluloid  Mfg. 
9,  T,  Chandler,  27  Fed.  9:  Troy  Iron  & 
ail  Fi4rtory  v.  Coming,  7  Biatchf.  16,  Fed. 
li.  So.  14,197;  Goodyear  v.  Sawyer,  IT 
•1  IP;  WlLUamB  v.  Morriaon,  32  Fed.  6S3; 
iMTer  V.  Traders'  Im.  Co.  40  Fed.  Sft4; 
teka  v.  Booth,  IDS  U,  S.  ad,  2d  L.  ed.  54; 
irW  V.  Barber,  21   How.  5S2, 10  L.  ed.  220. 

Fmnd  will  never  be  presumed,  and  the 
ut  tkst  the  husband,  two  years  before  the 
itor^^  and  long  before  the  divorce  proceed- 
ifs  were  commenced  by  him*  gold  property 
»  the  value  of  $77,000,  while  the  share 
f  W*  wife  amounts  to  the  paltry  s«m  of 
2J3I^,  cannot  warrant  a  conclusion  that  the 
ife  were  fraudulently  made  in  order  to 
cjfflTe  th^  wife  of  her  share. 

lUjer  V.  Thomson,  1  Blaek,  80,  17  L,  ed. 
Ij  aark  V.  Hackett,  1  Black,  77,  17  L,  ed. 
I:  Collins  V.  Thompson,  22  How.  240,  16 
*ti  280;  Connor  v.  Feat  hereto  ne,  12  Wheat. 
lajLed.  601:  Gaines  v.  Nicholson,  9  How- 
W,  13  L.  ed.  172 ;  Graham  v.  La  Croase  A 
t  R,  Co.  H^  U.  8.  148,  26  L.  ed.  100;  Moore 

Pige,  HI  U.  a  117,  28  L.  ed.  373,  4  Sup, 
tRep  388;  Schreyer  v.  Scott,  134  U.  S. 
DS,  33  L.  ed.  955,  10  Sup.  Ct.  Rep.  579; 
titon  V.  Wheaton,  8  Wheat.  229,  5  L.  ed. 
Bi  Mattindy  v.  Nye,  8  Wall,  370,  19  L. 
L  380:  Hinde  v.  Longworth,  11  Wheat. 
»,6  L.  ed.  454;  Kehr  v.  Smith,  20  Wall. 
1,22  L  ed.  313;  Smith  v,  Vodges,  92  U.  S. 
B,  23  L-  ed.  481 ;  Jones  t,  Clifton.  101  0, 

m.  25  L.  ed,  90S;  Qark  v.  KiUian,  103 

a  766,  20  L.  ed.  607 ;  Horbach  v.  Hill,  1 12 

8. 144,  28  L.  ed.  670,  6  Sup.  a.  Rep.  81. 
Nl  V.  8.  U.  S.,  Book  51. 


Mr.  Fritx  Toil  Brleaen  alio '  ar^ed  t%« 
cause  and  filed  a  brief  for  appellants: 

In  order  that  the  United  States  district 
court  should  have  had  jurisdiction  in  thii 
case,  it  was  necessary  to  show  not  merely 
that  the  court  might  have  had  jurisdiction 
if  the  action  had  been  begun  by  its  own 
process,  but  that  the  law  authorised  the  re- 
moval of  the  case. 

18*Ene.  PL  &  Pr,  title  **RemovRl  of 
Causes,"  pp.  159,  366;  Black's  DiU,  Removal 
of  Causes,  |§  13,  220;  Martin  v.  Snyder, 
148  U.  S.  603,  37  L.  ed.  602,  13  Sup.  Gt.  Rep, 
706. 

All  the  defendants  must  be  nonresidents 
in  order  to  remove. 

Parkinson  v,  Barr,  105  Fed.  81. 

Willie  the  court  below  "might  have  had 
jurisdiction  of  this  suit  if  It  had  originally 
been  brought  therein,  it  had  no  jurisdiction 
on  removal.  Such  a  construction  of  the 
act  of  1891  cannot  be  presumed,  as  it  is  not 
warranted  by  the  express  words  of  the 
statute  or  by  necessary  implication. 

26  Am.  A  Eng.  Enc.  Law,  title,  "Statutes," 
p.  61 S,  note;  Ejc  parte  Story,  L.  R.  3  Q.  B. 
Div.  166  J  Kite's  Case,  1  Barn.  &  C.  107, 

The  fact  that  the  defendants  appsUanta 
them  selves  removed  the  case  to  the  Unitea 
States  district  court  did  not  give  that  court 
jurisdiction. 

IS  Enc,  PL  &  Pr.  title.  '^Removal  of 
Causes,"  pp.  369,  375]  Martin  v.  Snyder, 
148  U.  S.  663,  37  L.  ed.  602,  13  Sup.  Ct. 
Rep.  700, 

The  separation  of  property,  even  after  a 
divorce  has  been  granted,  cannot  be  decreed 
except  upon  the  petition  of  the  innocent 
spouse. 

9  Manresa,  Codigo  Civil  Bspaflol,  p,  769, 

Mr.  Frederic  B.  McKenney  argued  the 
cause,  and,  with  Messrs,  Francis  H,  Dexter 
and  John  Spalding  Flannery,  filed  a  brief 
for  appellee: 

In  view  of  the  fact  that  at  least  threa 
out  of  the  four  persons,  parties  to  the 
cause,  are  admittedly  citisens  of  the  Ra^ 
public  of  France,  can  it  be  doubted  that  the 
United  States  district  court  of  the  district 
of  Porto  Rico  also  had  original  jurisdiction 
of  the  controversy  concurrent  with  the 
insular  district  court? 

Ortega  v.  Lara,  202  U.  S.  339,  344,  50  L. 
ed.  1065,  1057,  26  Sup.  a.  Rep.  707. 

Afl  the  amount  of  the  judgment  appealed 
from,  exclusive  of  interest  and  coats,  ex- 
ceeds $5,000,  it  is  certain  that  this  court  has 
jurisdiction  to  entertain  this  appeal. 

Royal  Ins,  Co  v.  Martin,  192  U.  S.  150, 
48  L.  ed.  385,  24  Sup.  Ct.  Rep.  247. 

It    appearing    that   the   lower   court   had 

jurisdiction  of  the  cause  by  reason  of  the 

fact  that  one  or  more  of  the  parties  to  the 
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controversy  were  eitiasens  or  subjects  of  a 
state  foreign  to  both  Porto  Rico  and  the 
United  States,  the  party  who,  over  the  ob- 
jection of  his  adversary,  successfully  in- 
voked that  jurisdiction,  will  not  now  be 
heard  to  complain  of  its  exercise. 

Cowley  V.  Northern  P.  R.  Co.  159  U.  S. 
R69.  583,  40  L.  ed.  263,  267,  16  Sup.  a.  Rep. 
127. 

The  effect  of  the  divorce  for  the  adultery 
of  the  wife  is  simply  to  stop  the  further 
participation  of  the  wife  in  the  future  con- 
jugal profits  which  may  be  earned  by  the 
husband,  and  gives  rise  to  the  obligation 
of  separating  the  interest  of  the  husband 
and  wife  in  the  community  property. 

22  Mucins  Scaevola,  Com.  on  Civ.  Code, 
pp.  374-377. 

While  costs  in  actions  at  law  are  governed 
by  fixed  and  arbitrary  rules,  in  equity  the 
award  or  denial  of  costs  is  always  in  the  dis- 
cretion of  the  court  (Riddle  v.  Mandeville, 
6  Cranch,  86,  3  L.  ed.  161),  and  courts  of 
chancery  in  general  follow  the  rule  of  the 
civil  law, — victus  victori  in  expenHs  cofi- 
demnatus  eat, — and  they  decree  the  payment 
of  costs  by  the  unsuccessful  to  the  success- 
ful party. 

The  provision  of  U.  S.  Rev.  Stat.  S  824, 
U.  S.  Comp.  Stat.  1901,  p.  632,  declaring 
that,  "on  a  final  hearing  in  equity,"  a  docket 
fee  of  $20  may  be  allowed  to  the  solicitor 
of  the  prevailing  party,  is  not  necessarily 
exclusive  of  other  allowance  by  the  court, 
— e.  g.y  in  cases  of  costs  paid  out  of  a  fund 
in  court. 

Internal  Improv.  Fund  v.  Greenough,  105 
U.  S.  527,  26  L.  ed.  1157;  Central  R.  & 
Bkg.  Co.  V.  Pettus,  113  U.  S.  116,  28  L.  ed. 
915,  5  Sup.  Ct.  Rep.  387. 

Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

In  the  district  court  of  Ponce,  in  October, 
1891,  through  a  representative  (next  friend), 
Juana  Dastas,  alleged  to  be  a  resident  of 
Porto  Rico  and  a  married  woman,  com- 
menced this  suit  against  her  husband, 
Tomas  C.arrozi  y  Pietri,  as  also  against 
Juann  Maria  Gonzalez  and  Domingo  Piazzi  y 
Pietri,  all  three  of  whom  wore  alleged  to  be 
residents  of  Porto  Rico.  We  shall  here- 
after speak  of  the  ])1aintifr  as  the  wife  and 
the  principal  defendant,  Garrozi,  as  the  hus- 
band. 

As  far  as  essential  to  be  considered,  the 
facts  alleged,  the  cause  of  action  relied  on, 
and  the  proceedings  had,  up  to  the  pleading 
by  the  defendants,  are  summarized  aa  fol- 
lows: The  marriage  took  place  in  May, 
1886.  and  as  no  antenuptial  contract  was 
made,  their  property  relations  were  gov- 
erned by  tbo  community  system  under  the 
Code  of  Porto  Rico.  They  lived  together 
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until  November,  1898,  when  they  sepanti 
and  the  wife,  under  the  direction  of  the  hi 
band,  resided  in  a  hooae  provided  by  Ui 
There  she  lived  until  December,  18M^  wk 
owing  to  the  failure  of  the  hnaband  to  ^ 
port  her,  she  removed  to  Ponee. 

The  husband  in  1901  nied  for  a  difvnii 
the  ground  of  *the  wife's  adnltexy  and  ri 
by  a  reconventional  demmnd  (eroM  IB 
prayed  for  a  dlvoiee  on  tlie  fame  ^gnm 
and  because  of  cruel  treatment,  b  tk 
suit  the  court  awarded  the  wife  ITS 
month  alimony  pendente  Ute,  TU  ■ 
having  been  paid,  the  wife  issued  exKitfi 
and  realized  from  a  sale  of  eertain  fn 
ture  one  month's  alimony.  The  nmtkk 
of  the  alimony  up  to  the  commenesaat  ( 
this  suit,  aggregating  $225  and  598  pw 
Porto  Rican  currency,  the  amount  of  k$ 
expenses  incurred  by  the  wife  in  Jcifnili 
the  divorce  suit,  and  which  had  boa  li 
lowed  by  the  court,  were  yet  unpaid.  TIfl 
amounts  were  uncoHected  beeuso  of  fl 
apparent  insolvency  of  the  hnaband.  Hi 
insolvency  was,  however,  only  ^poiHlili 
cause  there  was  a  large  amonnt  of  ml  ■ 
personal  property  belonging  aeporal^f  I 
the  husband,  or  to  the  oomminilty,  ilk 
the  husband  had,  with  the  objeetof  dsftMl 
ing  the  wife,  apparently  disposed  of  % 
simulated  transfers  to  the  defnMI 
Maria  Gonzalez  and  Domingo  PisaL  A 
character  and  extent  of  this  propeity  «■ 
detailed  as  well  as  the  various  sD||i 
simulated  contracts,  which  it  was  srcni 
had  been  made  concerning  the  sama  A 
prayer  was  that  the  contracts  in  qusitini 
set  aside  as  mere  fraudulent  simnlatiosife  I 
as  to  enable  the  wife  to  exert  her  i^M 
therein  or  thereagainst.  The  court  odai 
ted  the  petition  to  be  filed  and  anthori* 
the  suit  by  the  wife  in  the  name  of  li 
representative  or  next  friend.  Bofon  tt 
day  for  pleading,  the  husband,  aUcging  Mi 
self  to  be  a  dtixen  and  subject  of  taMi 
and  that  by  operation  of  law  the  wife  M 
of  the  same  nationality,  obtained  sa  orii 
for  removal  to  the  court  below.  Ml 
quently  the  two  other  defeadasli  di 
prayed  and  were  allowed  a  fesMvsL  tt 
the  filing  of  the  record  a  motloB  to  rMtf 
was  made,  based  upon  the  fact  that  thoM 
band*s  petition  for  removal  eontaiaoi  ■ 
averment  of  residence.    TIm  eovt 


to  remand  and  allowed  aa 
leging  the  residence  of  the 
in  France. 

Without  attempting  to  atato  tho  fltf 
pleadings  wfaieh  •fdUowad,  tki  «ttlMill 
sues  and  the  action  of  the  eowt  Mil  1 
thus  summari  :  The  petKioa  of  thi  ^ 
was  amended  i  onnad*  aathatlly  M 

given  by  the  coi        hr  thii  ■■■"■tioai 
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lb  iQH  im  her  b^h&lf  hj  tier  representa- 
Ifn  at  next  frkud.  The  petition  in  its 
inaJ  farm  w&«  T^ss  prolbL,  and  tlie  allegation 
wm  idd^  thai  the  dSroree  proceeding  be- 
jFeeo  the  huBband  and  wife,  referred  to  in 
kt  onginaJ  petition,  had  gone  to  the  sn- 
awe  ^ouit  of  Porto  Rico,  and  ha^  bj  tbat 
oort  been  finally  decid&c]}  deerecing  a 
liTotice  in  favor  of  the  husband.  The 
rrsyer  for  relief  wa:B  ameilded  to  conform  to 
his  lituation;  th&t  ia,  it  was  prayed  not 
ifilj  that  the  simulated  contracts  be  set 
Mid^  hut,  furtheT,  that  the  cominuiiitir  be 
liquidated,  and  the  wife  be  awarded  her 
ibarf.  The  defense^  as  finally  made  an  the 
put  of  the  husband,  aa  well  as  the  other 
dtfesidanti,  was  an  averment  of  the  good 
kith  and  reality  of  all  the  contracts  alleged 
to  htTe  been  timulated.  Moreover,  the  hiia- 
land  denied  that  there  was  community 
pnipertT.  because  nothing*  had  b«eu  acquired 
torinj  marriage  which  fell  into  the  com- 
nunittt  and  because  all  the  property  which 
hi  poi«esaed»  even  assuming  that  the  aa- 
eontrftets  were  simulated^  waa  aep- 
[  property,  either  owned  at  the  date  of 
Hi  maniage  or  thereafter  acquired  as  a 
nlBTeitiiient  of  separate  funds.  It  was, 
aeftoTer^  Bpecially  alleged  that,  aa  the 
^wroe  had  been  decreed  against  the  wife 
M  toronnt  of  her  adultery ^  she  bad  for- 
fciiUd  al!  her  interest  in  the  community  if 
itr  community  property  existed.  Besides, 
tht  right  of  the  wife  to  eompel  the  liqui- 
hihn  of  the  community,  even  if  she  bad 
ftot  forfeited  her  right  to  a  participation  in 
Utf  com m unity  assets,  if  any,  was  specially 
cballeiiged. 

The  court  appointed  an  examiner,  who 
took  Aud  reported  the  testimony.  Under  a 
■trpolation  and  order  the  cause  was  re- 
fared  for  report  to  a  special  master  upon 
tkt  facts  and  law.  Before  the  master  re- 
pntA  the  wife  prayed  a  receiver  and  an 
a  junction,  upon  avemierrts  that  the  two  de- 
fodanta,  to  whom  it  was  charged  the  prop- 
^  of  the  husband  had  been  seemingly 
^toiBsferred  or  encumbered  by  simulated  oon- 
fcncts,  wene  dealing  with  the  same  so  aa 
to  dissipate  the  estate  and  frustrate  the  re- 
^  pnjed.  A  receiver  was  appointed,  and 
thi  defendants  were  enjoined  as  prayed^ 
^  report  of  the  special  master,  as  to  both 
^  facts  and  law,  substantially  sustained 
tli«  d&jms  of  the  wife.  Exceptions  taken 
to  thf  report  were  overruled  and  the  report 
1*  coQ^rmed.  The  court  below  adopted 
tin  ficts  found  by  the  matter  and  reiterat- 
id  them  in  the  findings  in  the  nature  of  a 
pedal  verdict,  made  for  the  purposes  of  the 
wtmni  appeal.  By  those  findings  all  the 
turgcA  of  fraudulent  simulation  relied  upon 
f  th^  wife  were  found  to  be  true,  and,  ae 
M  U.  8. 


a  legal  conclusion,  all  the  property  and  as- 
sets to  which  the  simulated  contracts  r^ 
lated  were  held  to  belong  to  the  husbands 
Concerning  the  community  and  its  liqiiida* 
tion,  it  was  found*  as  a  matter  of  fact,  that 
the  wife,  at  the  time  c>f  the  marriage,  had 
no  property,  ajid  subaequtnitly  acquired 
none,  whikt  the  husband,  at  the  time  of  tha 
marriage,  was  the  owner  of  various  assets 
and  described  property,  which  was  found  to 
have  been  of  the  value^  at  the  time  of  the 
marriage,  of  171^500.  The  net  property  of 
the  husband  at  the  date  of  the  diisolution 
of  the  marriage,  including  all  reinvestments 
or  avails  of  his  separate  property  existing 
at  the  time  of  the  marriage,  and,  allowing 
for  community  debts,  was  fouiid  by  the 
court  to  be  $77,000,  thus  leaving  $5,500  aa 
the  acquit  or  gain  of  the  community.  w*bich 
was  subject  to  be  divided  equally  bi?tween 
the  hushand  and  wife-  In  addition,  the 
court  found  that  during  the  marriBge  the 
husliiind  had  spent,  out  of  the  revpnues  of 
his  property,  which  revenues  fell  into  the 
commnnity*  the  sum  of  $47,000,  during 
various  trips  made  by  him  to  Europe,  and 
that  these  expenditures  by  the  husband, 
from  revenue  which  belonged  to  the  com- 
munity, were  unreasonable  to  the  extent  of 
$S2t0O0.  From  the  facts  thus  found,  as  a 
matter  of  law,  it  was  concluded  that  the 
$22,000  should  be  treated  as  an  existing 
acquU  of  the  community,  subject  to  be  equals 
ly  divided  between  the  parties.  The  mim, 
therefore,  of  the  community  property  for 
di  stribution ,  was  *  fixed  at  '$21, 500 ,  the  w  i  f  e's  [T 1 J 
aharct  therefore,  being  SI 3,750.  The  court 
in  its  final  decree  annulled  the  simulated 
contracts,  and  decreed  the  property  to  which 
such  eontracts  related  to  belong  to  the  hus- 
band, and,  fixing  the  sum  of  the  community 
as  above  stated,  a  money  decree  waa  entered 
in  favor  of  the  wife  for  her  share  thereof, — 
$13,750.  The  decree  reserved  the  right  of 
the  court  to  make  such  further  orders  a^ 
might  he  necessary,  the  receiver  was  direct- 
ed to  make  full  report j  and  a  special  nmeter 
was  appointed  with  power  to  sell  the  prop- 
erty in  the  custody  of  the  receiver,  if  neces- 
sary, to  pay  the  de<?ree  in  favor  of  the  wife. 
On  the  day  after  the  entry  of  the  final  de- 
cree, on  motion  of  the  wife,  the  court  pessed 
a  further  decree  in  her  favor,  directiTTix  the 
payment  to  her,  first,  of  the  sum  of  $508, 
awarded  to  her  by  the  district  court  of 
Ponce  as  her  expenses  in  the  divorce  liti- 
gation, and  the  sum  of  $133.50,  interest 
thereon  to  the  date  of  the  decree;  second^ 
the  sum  of  $§85,  due  for  alimony  awarded 
by  the  district  court  of  Ponce  to  the  date  of 
the  decree  of  divort^ej  and,  third,  the  ium 
of  $1,500,  on  account  of  aolicitors*  fees  in 
the  pending  litigation,--a  total  of  $3,1  HI. 50. 
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The  receiver  was  directed  to  pay  these 
several  sums  out  of  any  money  in  his 
hands,  and,  in  default  of  sufficient  funds, 
execution  to  enforce  against  the  husband 
was  authorized. 

The  court,  in  its  findings,  has  stated  the 
rulings  which  were  excepted  to  with  re- 
spect to  the  admission  or  rejection  of  evi- 
dence, accompanied  with  such  portions  of 
the  evidence  as  it  deemed  adequate  to 
enable  a  review  of  such  rulings. 

Before  coming  to  the  merits  we  must  dis- 
pose of  three  preliminary  questions.  First. 
The  suggestion  of  a  want  of  jurisdiction  in 
this  court  is  without  merit.  Royal  Ins.  Co. 
V.  Martin,  192  U.  S.  149,  48  L.'ed.  385,  24 
Sup.  Ct.  Rep.  247.  Second.  The  contention 
that  the  court  below  was  without  jurisdic- 
tion, and  that  the  cause,  therefore,  should 
not  be  passed  upon  on  the  merits,  but 
should  be  remanded  to  the  court  below,  with 
directions  to  remand  to  the  local  court  from 
which  it  was  removed,  is  also  without 
merit.  That  the  case  was  within  the 
[72]original  jurisdiction  of  *the  United  States 
district  court  of  Porto  Rico  clearly  results 
from  the  broad  grant  of  jurisdiction  con- 
ferred by  the  3d  section  of  the  act  of  March 
2,  1901  *(31  Stat,  at  L.  953,  chap.  812), 
reading  as  follows: 

"That  the  jurisdiction  of  the  district  court 
of  the  United  States  for  Porto  Rico  in  civil 
cases  shall,  in  addition  to  that  conferred  by 
the  act  of  April  twelfth,  nineteen  hundred 
[31  Stat,  at  L.  77.  chap.  191],  extend  to  and 
embrace  controversies  where  the  parties,  or 
either  of  them,  are  citizens  of  the  United 
States,  or  citizens  or  subjects  of  a  foreign 
state  or  states,  wherein  the  matter  in  dis- 
pute exceeds,  exclusive  of  interest  or  costs, 
the  sum  or  value  of  one  thousand  dollars," 

The  assertion  of  the  want  of  jurisdiction 
in  the  court  below  rests,  however,  not  upon 
a  denial  of  power  in  that  court  to  have 
entertained  the  controversy  if  the  suit  had 
been  originally  brought  there,  but  upon  the 
contention  that,  as  a  defendant  other  than 
the  husband  was  a  resident  and  citizen  of 
Porto  Rico,  the  cause  was  improperly  re- 
moved from  the  local  court.  And  the 
proposition  goes  to  the  extent  of  insisting 
that  such  want  of  jurisdiction  may  be  as- 
serted by  the  person  who  procured  the  re- 
moval, who  resisted  the  eflFort  to  remand, 
and  when  the  want  of  jurisdiction  is  only 
suggested  after  trial  and  final  decree.  The 
premise  upon  which  these  contentions  are 
based  is  a  portion  of  the  text  of  the  34th 
section  of  what  is  known  as  the  Forakcr 
act  (act  of  April  12,  1900,  31  Stat,  at  L.  84, 
chap.  191)  which  provides  that — 

"The  laws  of  the  United  States  relating 
to  appeals,  writs  of  error  and  certiorari,  re- 
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moval  of  causes,  and  other  matters  and  p^^ 
ceedings  as  between  the  courts  of  the  Uait- 
ed  States  and  the  courts  of  the  aernil 
states,  shall  govern  in  such  matters  and  pf> 
ceedings  as  between  the  district  court  d 
the  United  States  [for  Porto  Rico]  and  tk 
courts  of  Porto  Rico." 

Without  so  deciding,  we  concede,  for  thi 
sake  of  the  argument,  that  where  the  yv- 
er  to  remove  from  a  state  court  to  a  onit 
of  the  United  States  is  restricted  by  stititi 
to  a  certain  class  of  cases,  a  remoTal  openk- 
ed  contrary  to  the  statute  *does  not  divflkp 
the  state  court  of  jurisdiction,  and,  tkot- 
fore,  does  not  confer  jurisdiction  on  Hk 
court  to  which  the  cause  has 
fully  removed,  even  although  the  ( 
have  been  one  of  which  such  court  w3^ 
have  taken  jurisdiction  originally.  So,  il- 
so,  we  concede  for  argument  sake  thit  k 
such  a  case  the  party  wrongfully  piocwii^i 
the  removal  may  escape  the  effect  of  i 
judgment  rendered  against  him  in  the  \ 
to  which  he  voluntarily  resorted,  bj  i 
gcsting  after  judgment  the  want  of  ] 
to  remove.  But  these  concessions  are  Mt 
decisive  of  the  case  at  bar,  because  of  til 
extent  of  the  jurisdiction  conferred  opoi 
the  United  States  court  in  Porto  Rira  If 
the  act  of  1001 ;  that  is  to  say,  in  coM^ 
quence  of  the  enlarged  character  of  tW  ]i* 
risdiction  conferred  by  that  act,  and  tk  i^ 
vious  departure  which  it  manifests  from  til 
principles  controlling  the  jurisdictloB  of  t 
United  States  court  as  contradistiiifriifcli 
from  a  state  court,  we  do  not  think  the  nb 
which  demarks  the  line  between  the  eovil 
of  the  United  States  and  state  ecmiti  wifr 
in  the  removal  act  should  be  held  ) 
ble  to  Porto  Rico  to  the  extent  which  ■ 
have  obtained  had  the  act  of  1901  not  1 
enacted.  We  conclude,  therefore,  that  \ 
a  case  is  removed  from  the  local  Portott* 
can  court  to  the  United  States  romt,  oM 
which  case  the  latter  court  would  haft  M 
jurisdiction  as  to  all  the  parties  impkoM 
if  the  case  had  been  there  originally  broailii 
even  though  the  removal  wae  irrcguUr,  til 
party  who  caused  the  remoTal  caaMl  ll 
heard,  after  judgment  againit  him,  to  i^ 
sert  that  the  United  States  court  was  vfl^ 
ing  in  jurisdiction  solely  on  the  gronadtlil 
the  case  was  erroneously  removed. 

3.  The  objections  to  nilingt  made  hf  A* 
court  in  admitting  and  rejecting  efiMi 
are  numerous.  We  shall  not  und«takfti 
review  them  in  detail  or  ttateatkngtktf 
conclusions  concerning  them,  contaatfaigi 
selves  with  saying  that,  aftar 
them  all,  we  think  they  are  withoat  i 
tion,  either  because  fundamentally  \ 
or  because  the  objections  concerned  Mi  Hi 
admissibility  but  the  men  weight  of*tti 
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f  o^ereA  or  r^Jed-ed,  or  because  th« 
iKurd  it  not  in  mcli  a  coDditiOD  as  U^  en^ 
lUe  Hi  to  overcome  tfee  strong  impreaeion 
m  form  tbat  no  pFejudidal  eiror  resulted 
^m  tbc  mlin^  eomp lamed  of. 
The  eoncluaive  effect  of  the  facii  fowid 
«IoT  naiTowa  the  issues.  Thus  the  flndittg 
kit  tJst  eontrRcts  were  fraudulent  iitnula- 
loiui  iUfftaini  the  legal  con cM? ion  tbat  the 
ffopertj  to  wbieh  the  iKnitracta  related  be- 
to  tbe  buBband,  and  therefor©  that 
m  put  out  of  view.  Again ^  us  the 
idi  fomsd  oonceming  the  sum  of  the  prop- 
itj  oirned  by  the  husband  at  the  dnte  of 
ha  marriajQfe  and  the  amoiitit  owned  bj 
m  it  the  date  of  the  ditsolutJon  of  the 
BBBBunitT  hf  the  divorce  austnin  the  con- 
luioti  th&t  the  dilferenre  between  the  two 
wu  la  acquit  or  gain  of  the  communitj, 
m  be  divided  equally*  that  fjuestion  need 
ig|  be  further  considered.  In  order,  tbere- 
tefft  to  dispose  of  the  entire  controversy,  it 
iiB  be  necessary  to  decide  only  four  ques- 
inti:  First*  whether  the  wife,  as  a  eoose- 
jDRtee  of  the  judgment  of  divorce  rendered 
iplait  her,  bad  forfeited  her  interest  in 
;k  community*  if  there  was  any  such  in* 
hmt  Feeond,  whether  error  of  law  was 
BoDtnitled  la  crediting  the  community  with 
IB^OOO^  the  amount  eacpended  by  the  hus- 
bad  for  traveling  and  medical  expenses 
ktm$  the  yenrs  IBS9  and  1890,  and  during 
Itc  years  IMS  to  189Sj  both  incluBive,  upon 
^  ground  that  such  eifpenditures  were  un* 
nuonihle  and  extravagant,  and  therefore 
treated  an  obligation  on  his  part  to  return 
the  uDonnt  to  the  community  as  an  acquit 
fir  pin  thereof.  Thirds  if  there  was 
he  the  wife  any  amount  on  a^^ount  of 
W  interest  in  the  community,  and  aucb  in- 
ttMit  had  not  been  forfeited,  was  she  en- 
title, 19  a  divorced  wife,  to  provoke  a  liqui- 
iaticra  of  the  community,  and  to  a  decree  in 
ift  fiTor  for  the  amount,  if  any,  of  her  in* 
timt  Id  such  community  7  Fourth,  did  the 
NOEt  below  err  as  a  matter  of  laWj  In  ad- 
litiety  to  givirg  the  wife  a  decree  for  her 
mtetiwt  in  the  community,  in  allowing  her 
&e  torn  of  the  alimoney  pendente  lite  do* 
oeed  in  her  favor  by  the  local  court  up  to 
pi  iUc  of  the  divorce,  the  anm  of  her  *CX' 
fBiit  in  the  divorce  suit  which  had  been 
■Pffftred  by  the  local  court,  and  an  addi- 
tiittil  Ettm  of  ^1,500  for  the  services  of  the 
ci^QMel  of  the  wife  in  the  cauacp 

!■  rt  may  be  conceded  that,  by  the  law  of 
S|iim,  prior  to  the  adoption  of  the  Spanish 
CHtI  Code*  the  wife  against  whom  a  judg- 
•8it  of  divorce  for  adultery  was  decreed 
Waited  all  right  to  her  share  in  the  com- 
•Siity  ejdsting  between  herself  and  hua- 
bfiJL  But  that  rigorous  rule  was  not  in^ 
iffporated  into  the  Spanish  Civil  Code, 
M  V.  8. 


which  was  In  force  in  tbft  island  of  Porto 

Rico  when  the  territory  was  acquired* 
Spanish  Code  of  1889,  War  Department 
translation*  title  4,  §  5,  articles  67  et  aeq. 
Such  forfeiture,  moreover,  did  not  obtain 
in  the  Porto  Ri<mn  Civil  Code,  adopted  after 
the  acquisition  of  the  island  by  the  United 
States,  and  which  was  in  force  in  that  is« 
land  when  the  decree  of  divorce  which  wa» 
here  involved  was  rendered.  Porto  Rico, 
Civil  Code  1902,  title  5,  chap.  6,  g§  173,  174. 
To  the  contrary,  the  Code  of  1889  provided 
that,  in  case  of  a  divorce  for  adultery^  the 
guilty  spouse  should  forfeit  or  lose,  not  his 
or  her  interest  in  the  community,  but  "all 
that  may  have  been  given  or  promised  him 
or  her  by  the  innocent  one,  or  by  any  other 
person,  in  consideration  for  the  latter*" 
Code  of  1880,  art.  73,  f  3.  And  a  similar 
provision  wss  incorporated  in  the  Code  of 
ld02,  as  follows: 

**The  party  against  whom  the  judgment 
li  rendered  (of  divorce)  shall  forfeit  to  the 
party  obtaining  the  divorce  all  gifts  which 
the  other  party  may  have  conferred  upon 
such  party  during  the  marriage,  or  when  the 
same  was  contracted,  and  the  innocent  par- 
ty shall  retain  everything  which  has  been 
acquired  from  the  other,"     Sec  174. 

Both  these  provisions  were  plainly  intend- 
ed to  depart  from  the  rule  of  forfeiture  pre- 
vailing in  the  more  ancient  Spanish  law  and 
to  Incorporate  the  rule  of  limited  forfeiture, 
as  existing  in  the  Ijouisiana  (article  156) 
and  Napoleon  (article  29^)  Codes  ^  a  fiimilar 
provisicn  to  which  has  been  enacted  in  the 
codes  of  some  other  countries,  which  have 
modeled  their  *codes  on  the  Code  Napoleon  [76] 
1  De  Saint- Joseph,  Concordance,  pp.  24  et 
seq.  This  conclusion  is  reinforced  by  the 
consideration  that,  at  the  time  of  the  adop- 
tion of  the  Spanish  and  Forto  Rican  Codea, 
the  provision  of  the  Napoleon  Code  on  that 
subject  had  been  conclusively  determined 
not  to  operate  a  forfeiture  of  the  communi- 
ty property.  See  authorities  collected  In 
note  to  article  299  in  the  Fuder- Herman 
edition  of  the  Code  Napoleon,  Pari  a,  1898. 

The  argument  advanced  in  the  brief  of 
one  of  the  counsel^  that,  despite  the  chan|;e 
in  the  Cod*^  to  which  we  have  referred,  the 
old  rule  of  forfeiture  should  be  held  to  ob- 
tain, because  of  the  provision  of  article  1417 
of  the  Code  of  1889  and  §  1330  of  the  Code 
of  !fJ02,  saying:  "The  spouse  who,  by  bad 
faith,  has  been  the  cause  of  the  nullity  {of 
the  ntarriage),  shall  not  have  a  share  in 
the  common  property,**  rests  upon  a  mere 
misconception.  The  provision  relied  on  in 
both  the  Codes  relates  not  to  the  dissolu- 
tion of  a  marriage  by  a  decree  of  divorce 
or  for  any  other  cause,  but  to  the  recogni- 
tion of  the  tiullity  of  t  seeming  marriage 
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for  causes  which  have  operated  to  prevent 
the  marriage  from  having  ever  existed.  In 
other  words,  the  distinction  between  the  ar- 
ticle relied  upon  and  the  other  articles  to 
which  we  have  previously  referred  is  that 
which  obtains  between  a  decree  of  a  court 
dissolving  a  marriage  which  has  existed  and 
a  decree  establishing  that  there  never  had 
been  a  marriage  to  dissolve.  The  pertinency 
of  this  distinction  again  becomes  manifest 
when  it  is  observed  that  a  similar  distinc- 
tion and  consequence  exists  in  the  Code  Na- 
poleon. 

2.  Owing  to  an  apparent  ambiguity  in  the 
finding  of  fact  concerning  the  liability  of  the 
husband  to  the  community  for  $22,000  it 
becomes  necessary,  before  reviewing  the  le- 
gal  conclusion  of  the  court  below  on  that 
subject,  to  fix  the  exact  meaning  of  the 
facts  found  upon  which  that  legal  conclu- 
sion was  based.  As  a  preliminary  to  so  do- 
ing we  reproduce  in  the  marginf  the  finding 
of  fact  on  the  subject,  as  well  as  the  legal 
conclusion  drawn  by  the  court  therefrom. 
[77]  *  Whilst  there  are  expressions  in  the  find- 
ing referred  to  which,  isolatedly  considered, 
might  lead  to  the  inference  that  it  was  the 
intention  of  the  court  to  find  that  the  hus- 
band had  not  expended  the  money,  but  had 
concealed  it  or  yet  had  it  in  his  possession, 
we  think  the  context  of  the  finding  and  the 
result  of  the  other  findings  establish  that 
the  court  intended  to  and  did  find  that  the 
money  was  expended,  and  that  the  legal 
conclusion  as  to  the  liability  of  the  hus- 
band to  the  community  was  arrived  at  be- 
cause it  was  deemed  that  the  expenditure 
of  the  money  by  the  husband  was  unreason- 
able and  extravagant.  We  say  this  results 
from  the  context,  because,  taking  the  whole 
finding,  it  seems  to  us  clear  that  the  pur- 
pose of  the  court  was  as  stated.  We  say 
also  it  results  from  the  other  findings,  be- 
cause the  facts  found  as  to  the  sum  of  the 
property  owned  by  the  husband  at  the  time 


of  the  marriage  *and  the  sum  possemd  I 
him  at  the  time  of  the  divorce  exchide,  t 
necessary  implication,  the  possession  bj  tf 
husband  of  the  $22,000. 

It  is  provided  in  both  the  Code  of  IH 
(article  1412)  and  the  Code  of  1902  ({  1» 
the  husband  "is  the  administrator  of  tt 
conjugal  partnership."  By  the  first  of  tha 
Codes  (article  1413)  this  power  of  the  hm 
band  was  so  complete  as  to  endow  him  wit 
authority  to  sell  and  encumber,  not  oil 
all  the  movable,  but  also  the  immovtU 
property  of  the  community.  In  the  leen 
Code,  however  (§  1328),  the  power  uf  tl 
husband  to  sell  or  encumber  the  immofiV 
property  is  not  given,  except  a  eontract  t 
that  effect  is  made  with  the  consent  of  tl 
wife.  And  by  both  Codes  all  contraeti( 
the  husband  in  violation  of  definite  pmriMi 
of  the  Code  or  in  fraud  of  the  rights  of  tl 
wife  are  made  null  and  void  againit  tl 
wife  or  her  heirs.  Code  of  1889,  art  14U 
Code  of  1002,  §  1328.  The  provisions  mM 
Codes  making  the  husband  the  admiaSitn 
tor  of  the  community  are  here  agaii  S 
unto  those  obtaining  in  other  cootrii 
where  the  community  system  prenB 
Code  Napoleon,  art.  1421 ;  Louisiana  Orfi 
art.  2404.  The  question,  therefore,  if  tUi 
Is  the  power  of  the  husband,  as  the  ki 
and  master  and  administrator  of  tht  OM 
munity,  in  its  nature  so  restricted  thiti  I 
the  absence  of  express  limitation,  ho  cm 
after  the  dissolution  of  the  commamtj,! 
called  to  account  and  compelled  to  iftff 
to  the  community  money  which  he  hu  M 
tually  expended  during  the  existence  of  th 
community,  because,  in  the  judgment  of  i 
court,  such  expenses  may  be  deemed  to  hit 
been  not  suitable  to  his  situation  In  life,  a 
travagant,  or  even  reckless?  ToanowertU 
question  in  the  affirmative  would  be  to  it 
stroy  the  whole  fabric  of  the  eomaurf; 
system  as  prevailing,  not  only  under  th 
Spanish  and  Porto  Rican  Code,  hat  si  el 


fThat  said  defendant  Oarrozi  made  sev- 
eral trips  to  Europe  durinpj  the  continuance 
of  his  marital  partnership,  and  spent  large 
sums  of  money  by  reason  thereof,  which 
were,  as  near  as  can  be  determined  from  his 
testimony,  the  following  amounts: 

In  1889 $10,000.00 

In   1890    7,000.00 

In  1?95 6.000.00 

In  1890-98 25,000.00 


Total    $47,000.00 

Said  defendant  claims  in  his  testimony 
that  these  trips  to  Europe  and  the  expendi- 
ture of  these  large  sums  of  money  was 
rendered  necessary  by  reason  of  his  serious 
and  continued  illness.  But  said  testimony 
is  not  substantiated  by  that  of  any  other 
cre«lihle  witness,  while,  if  true,  it  could 
have  been  easily  proven  by  the  testimony  of 
378 


some  of  the  physicians  who  attended  Hi 
and  who  must  have  had  full  know1cd|li 
his  condition  during  these  times.    Rot  tM 


granting  that  the  journeys  were  neeeM 
to  defendant's  health,  the  court  ii  faNi 
to  the  conclusion,  either  that  said  Mv 
ant  has  exaggerated  the  amonnts  eipffli 
or  that  such  extravagant  expenditnrci  *■ 
not  either  necessary  or  reMonable^  ■ 
hence  not  a  proper  chat^  againit  the  |^ 
erty  of  the  marital  partnenhfp. 

It  seems  that  twentj-ilTe  thousurfii 
lars  ($26,000.00)  would  have  been  a  l^m 
expenditure  under  the  cirenmataBess  Iff 
man  in  defendant  Garrod's  eondltfai  < 
Ufe. 

The  court  therefore  conchidea  that  tMI 
ty-two  thousand  dollars  (fffijOOftOO)  if' 
amount  should  be  charged  agaiaak  thi  ^ 
■  arate  property  of  defendant  OvmtL 
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.fciking  in  those  eountnei  of  the  continent 
Iff  EQrt>p«  and  bere  where  that  ajstem  pre- 
nik.  We  need  not  consider  whether  the 
^Moimiitiitj  was  derived  from  the  Roroan 
1^9,  from  an  e]q>re58  provision  of  the  early 
mma  law,  or  from  'the  ancient  customarj^ 
^v  of  the  eontinent.  Fo?,  howpver  derived ^ 
m  Tery  foundation  of  the  community  and 
)tl  tflicacioiis  existence  depends  on  tlie  pow- 
V  df  the  hushand,  during  the  marrmpfe, 
ptr  the  commvinitj,  and  hi  a  right,  in  the 
iikwioe  of  fraud  or  express  legislative  re- 
■riitbn,  to  deal  with  the  community  and 
p  sKsHs  us  the  owner  thereof.  The  pur* 
'  of  the  community,  as  expounded  from 
f  eartie^t  timea,  whilat  aeeuring  to  the 
kf  oil  the  dissolution  of  the  mftrriager  an 
kI  portion  of  the  net  results  of  the  com- 
industry,  eommon  economy^  and  com* 
bra  ncnSce,  was  yet,  as  a  matter  of  ne- 
■idty  during  the  existence  of  the  eommu- 
■Ht,  not  to  render  the  community  inept 
|vid  tilueleas  to  both  parties  by  weakening 
He  niftnt^l  power  of  the  husband  as  to  his 
ixp«iiditures  and  contracts,  so  as  to  cause 
■bi  !o  b^  a  ED  ere  limited  and  consequently 

t Indent  ajE^ent.     See  a  very   full  citation 
authority   in   Journal   du   Palais   Eeper- 
Wie,  verbo,  *'Communaut^  "  pp.  739,  741  et 

[  In  determining  the  authority  of  the  hus- 
pod  nA  to  the  common  property  two  eon- 
derations  are  essential;  Tlxe  charucter  of 
(ft*  right  of  the  wife  to  the  common  prop- 
mj  during^  the  existence  of  the  marriage, 
lid  tile  S4^ope  of  the  power  of  the  h unhand 
hmg  the  same  period.  In  speaking  on 
the  othire  of  the  right  of  the  wife,  Trop- 

"The  rights  of  the  wife  are  dormant  dur- 
%  the  marriage,  because  the  husband  ia 
dirg^  to  watch  over  and  conduct  the  af^ 
fein  of  the  conjugal  society.  But  this 
llgM,  which  la  inert  as  long  as  the  husband 
hti  the  head  of  the  affairs  of  the  communi- 
ty, be^^mes  active  when  the  marital  author- 
%  cfjises  to  e^rist.  The  wife  ia  like  a  al* 
^t  partner,  whose  rights  arise  and  reveal 
ttemselTM  when  the  partnership  ceases. ^^ 
tTraplong,  Contrat  de  Mariage,  p.  136,  No. 

fiiiier  the  law  of  France  prior  to  the  Na- 
foleon  Code  the  extent  of  the  power  of  the 
^Qshftnd  aa  to  the  community  property  waa 
»  Ereat  that  it  was  considered  m  theory 
tt*t  the  rights  of  the  wtfe  in  or  to  the  cora- 
*ittiity  were  not  merely  dormant  during 
^  tnarriage,  but  had  no  existence  what- 
^^^  *In  other  words,  the  doctrine  was  up- 
^*ld  that  the  wife,  during  the  existence  of 
Wi  eommuoity,  had  but  a  mere  hope  or  ex- 
P«4a«C7,  ^^<*  hence  no  interest  whatever 
■  tht  prqperty  or  goods  of  the  coramunifcy 
^  the  communitv  waa  dtssolved.  Du- 
WIT,  a 


mouliuj  Sur  Part,  25>  Cout.  de  Paris.  And 
from  this  aroae  the  expression  that  the  com- 
munity was  a  partnership  which  only  com* 
menced  on  its  termination.  As  the  result, 
however,  of  the  right  conferred  upon  the 
wife  by  some  of  the  customs  of  France  be- 
fore the  Code  Kapoleon,  and  also  express- 
ly given  by  tbiit  Code  (Code  Napoleon, 
1443  et  seq.),  to  procure  a  decree  dissolving 
the  coraruunity  when  the  affairs  of  the  hus- 
band were  in  such  disorder  as  to  entail  risk 
upon  the  wife,  it  is  the  generally  accepted 
doctrine  under  the  Kapoleon  Code  that  the 
wife's  interest  in  the  community  prior  to 
the  dissolution  is  subsisting,  thoizgh  dor- 
mani.  But  this  implies  no  limit  on  the 
power  of  the  husband  whilst  the  communi- 
ty exists.  In  other  words,  although  the 
right  to  a  separation  of  property  arises 
from  the  reckless  conduct  of  the  husband, 
thus  affording  a  means  of  guarding  a«^ainst 
the  consequences  of  such  conduct  in  the 
future,  the  right  to  ask  a  separjition  does 
not  give  rise  to  the  inference  that  th^  hus- 
bandt  after  the  dissolution  of  the  communi- 
ty, may  he  held  to  account  for  money  ex- 
pended by  him  dnring  the  community  be- 
cause of  reckless  or  extravagant  conduct, 
Sppjiking  on  this  subject,  Rodiere  and  Pont 
(Traits  du  Contrat  de  Mariage}  say  (p.  Sfti, 
No,  QST)  I 

"The  husband  can  then  sell  [the  immov- 
able property  of  the  community]  by  oner- 
ous title;  he  has  in  this  respect  an  nbsoluta 
power,  and  if,  in  disregard  of  the  conlidence 
which  the  law  reposes  in  him,  the  husband, 
in  disposing  of  the  property,  is  impelled  by 
the  wish  to  indulge  extravagant  tastes  or  to 
provide  for  reckless  dissipation,  and  not  by 
the  purpose  of  protecting  the  rights  of  the 
wife,  the  latter,  even  under  these  circum* 
stances,  has  no  recourse  but  to  obtain  a  |ii* 
dicial  termination  of  the  community/' 

Referring  to  the  power  of  the  hufiband 
over  the  community,  Troplong  saysj 

*-*This  power  of  the  husband,  which  ef-[ftl] 
faces  the  personality  of  the  wife,  and  which 
is  manifested  by  the  name  of  lord  and  mas- 
ter of  the  community^  given  to  the  husband, 
—this  power  J  which  seems  like  itnto  an  abso- 
lute sovereignty, — exists  aa  well  in  the  re- 
lation a  of  the  spouaes  between  themselves 
as  in  their  dealings  between  third  parties* 
Tn  effef]t,  the  husband  can  dissipate  the 
goods  of  the  community  j  he  can  lose,  de- 
stroy, breaks  snd  dilapidate.  Mortfi^s  pty^ 
tmt  perdere^  dtmipare^  ahuti;  this  is  an  ele- 
mentary axiom  of  the  Palaee  (of  Justice), 
The  wife  has  no  right  to  call  the  husband 
to  account,  no  damage  to  obtain  for  his 
acts.  Henee  it  is  true,  indeed*  that  the  hus- 
band IS  more  than  an  administrator;  he  ti 
an  administrator  GO*n  libera  J*  Ibid,  p.  139, 
No.  1G8, 
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See.  to  the  same  effect^  the  copious  col- 
lection of  authority  found  under  article 
1421  of  the  Code  Napoleon,  in  the  Fuider- 
Hcrman  edition  of  that  Code,  supra. 

That  there  is  a  substantial  similarity  be- 
tween the  law  of  the  community  under  the 
Napoleon  Code  and  the  law  on  the  samo 
subject  of  Spain,  prior  to  the  Civil  Code, 
and  as  now  existing  under  that  and  the 
Code  of  Porto  Rico,  was  conceded  in  the  ar- 
gument of  the  appellee.  Indeed,  that  ar- 
gument refers  to  and  rests  on  some  of  the 
provisions  of  the  Napoleon  Code.  Besides, 
when  it  is  considered  that  the  ancient  Span- 
ish law,  and  that  law  as  formulated  in  the 
Code  of  1889  or  in  the  Porto  Rican  Code  of 
1902,  confers  no  authority  upon  the  wife  to 
obtain  a  judicial  dissolution  of  the  commu- 
nity merely  because  of  the  disorder  of  the 
husband's  affairs,  it  follows  that  the  power 
of  the  husband  under  the  Spanish  system  is 
in  principle  more  extensive  than  it  is  un- 
der the  Code  Napoleon  and  the  law  of  the 
countries  which  have  followed  that  Code. 
The  practical  identity  of  the  husband's  gen- 
eral authority,  as  head  and  master  of  the 
community,  under  the  law  of  Louisiana,  the 
Code  Napoleon,  and  the  Spanish  law,  was 
clearly  expounded  by  the  supreme  court  of 
Tx)uisiana.  in  Cuicc  v.  Lawrence,  2  La.  Ann. 
226.  as  follows: 

**Tbe  laws  of  Tx)uisiana  have  never  rec- 
[82]ognized  a  title  in  the  'wife  during  marriage 
to  one  half  of  the  acquits  and  gains.  The 
rule  of  the  Spanish  law  on  that  subject 
Is  laid  down  by  Febrcro  with  his  usual  pre- 
cision. The  ownership  of  the  wife,  says 
that  author,  is  revocable  and  fictitious  dur- 
ing marriage.  As  long  as  the  husband  lives 
and  the  marriage  is  not  dissolved,  the  wife 
must  not  say  that  she  has  gananciales,  nor 
is  she  to  prevent  the  husband  from  using 
them,  under  the  pretext  that  the  law  gives 
her  one  half.  But,  soluto  matrimonio,  she 
became  irrevocably  the  owner  of  one  undi- 
vided half,  in  the  manner  provided  by  law 
for  ordinary  joint  ownership.  The  husband 
is.  during  marriage,  real  y  verdadero  dueno 
de  todos,  y  ticne  en  el  efecto  de  au  dominio 
irrevocable.  Febrero,  Adic.  tomo  1  y  4,  pt. 
2d,  bk.  1st,  chap.  4,  "f  1,  nos.  29  and  30; 
Pothicr,  Communaut(^,  p.  35  and  following; 
12  Toullier,  chap.  2,  nos.  22  to  31:  14  Du- 
ranton.  Droit  Frangais,  p.  281  and  follow- 
ing; 10  Dalioz,  Jurisp.  p.  198  and  follow- 
ing. 

"The  provisions  of  our  Code  on  the  same 
subject  are  the  embodiment  of  those  of  the 
Spanish  law,  without  any  change.  The 
hupband  is  head  and  master  of  the  commu- 
nity, and  has  power  to  alienate  the  immova- 
bles which  compose  it  by  an  encumbered 
title,  without  the  consent  or  permission  of 
his  wife.  Civil  Code,  art  2373." 
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True  it  is  that  in  the  Porto  Rican  God 
of  1902  there  was  inserted  a  proviMon,  pn 
viously  commented  on  (§  1328),  limiting tt 
power  of  the  husband  to  dispose  of  tb 
immovable  property  of  the  commnnity  wiU 
out  the  consent  of  the  wife.  But  tUi  a- 
press  limitation  as  to  one  particular  dyi 
of  pr<^rty,  by  inverse  reasoning,  is  t  » 
affirmance  of  the  power  of  the  husband  m 
head  and  master  of  the  community  iail 
other  respects.  The  contention  that  bt* 
C}iuse  both  by  the  Code  of  1889  and  of  1981 
acts  done  by  the  husband  as  head  and  mi- 
ter of  the  commnnity  in  fraud  of  the  vife 
shall  be  void,  therefore  the  expenses  of  tk 
husband  made  during  the  oommonitj  in 
subject  to  be  reviewed  on  the  dissohtioi 
of  the  community  because  of  their  mft- 
sonable  character,  is  without  merit.  Hi 
fraud  referred  to  of  necessity  relates  to  mU 
done  by  the  *husband  beyond  his  lawfd  ii-| 
thority,  or  which,  if  within  his  aotfaority, 
have  been  done  for  the  purpose  of  esiick- 
ing  himself  or  his  separate  estate  or  mm 
third  person,  and  which,  therefore,  wUU 
seemingly  acts  of  community  admiaiitii- 
tion,  are  really  not  of  that  character. 

3.  The  contention  that  the  wife,  em  tft* 
er  the  dissolution  of  the  marriage,  m 
without  power  to  obtain  the  liquidatioBrf 
the  community  and  m  payment  to  btf  if 
her  share  thereof,  is  based  upon  wkit  ii 
asserted  to  be  the  correct  interprctstioB  d 
articles  73,  1733,  1434,  and  1435  of  tbeCodi 
of  1889.  By  these  articles,  it  is  ismtii 
where  the  dissolution  of  the  marrisge  kM 
been  decreed  because  of  the  fault  of  one  rf 
the  parties,  the  separation  of  propcrtj  ioM 
not  follow  as  a  legal  right  in  favor  of  tk 
party  for  whose  wrong  conduct  the  dimni 
has  been  decreed,  and  may  only  be  sDovrf 
by  a  court  at  the  request  or  option  of  tki 
one  in  whose  favor  the  decree  was  rendcni 
And  it  is,  moreover,  insisted  that  if  tki 
divorce  has  been  rendered  in  favor  of  • 
husband  and  against  a  wife  for  her  hA 
and  a  separation  of  property  has  been  tkoi- 
after  decreed  at  the  instance  of  the  1^ 
band,  the  power  of  the  husband  to  adoii' 
later  the  wife*s  share  of  the  community  it* 
mains  whilst  her  interest  in  future  soffsM* 
or  gains  disappears.  But  this  ndncei  It- 
self to  the  contention  that  in  the  esse  iti^ 
ed  the  community  is  dissolved,  yet  coiti^ 
ued.  But  whilst  this  reduction  asj  pib^ 
to  the  want  of  coherency  in  the  propnitii^ 
it  is  no  reason  why  the  Code  sbonU  not  Ii 
enforced,  if  so  it  is  plainly  writteo.  Wili 
not  stop  to  analyze  the  texts  of  the  Ook^ 
1880,  relied  on,  for  we  think  th^  tif  ^ 
controlling,  even  if  they  haTe  the  psedtf 
meaning  contended  for.  We  so  cetlndB  %** 
cause  of  a  change  made  by  the  Gods  of  IM^ 
As  we  have  already  Mld«  we  are  of  fl* 
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tbat  tli»t  Code  wu  in  effect  at  tbe 
the  reiideriBg  of  the  divorce  decree, 
kit  Co^e  oftt  only  eliminftted  the  pro 
of  artiele  73  of  the  Code  of  188fl,  re- 
but substituted  a  wholly  different 
]L«  directly  repugnant  to  tbe  con- 
rW^  ftre  oonaidering.  Tbe  pro  vis  ion 
ftd  ii  I  17a  of  the  Code  *of  1002, 
"A  divori^e  eariiee  with  it  a  com- 
Isiotulloii  of  all  matrimonial  ties 
^division  of  all  property  and  effects 
(the  partita  to  the  marriage/'  The 
ftt  made  In  tbe  brief  of  one  of  the 
that,  even  although  the  wife  waa  en- 
0  a  Ucfuidation  of  the  community 
»  decree  for  her  share,  tbe  court  ba- 
ed  in  giirin^  a  money  judgment  in 
or,  bec^ause  in  any  event  it  could 
re  lawfully  awarded  an  aIi(|uot  share 
community  property  subject  to  be 
ently  realized  by  a  partition  in  kmd 
iciiation  (saleK  is  unsound.  Ab  to 
Ht  of  the  eontentioni  if  any«  aa  a 
proposition,  we  are  not  called  upon 
[sise  to  express  an  opinion.  We  say 
au*e,  as  a  necessary  result  of  the 
hebw,  alt  the  property  either  be* 
to  the  husband  at  the  date  of  the 
e  or  was  afterwarda  required  by  him 
itinvestment  of  funds  derived  from 
operty  owned  by  him  at  tbe  mar- 
[t  follows,  therefore,  that  the  righti 
rife  arote  simply  either  from  an  in- 
value  of  property  or  asaeta  brought 
husband  into  marriage,  or  as  a  ra- 
tbf?  falling  into  the  community  of 
enuea  of  the  property  of  the  hus- 
[Jnder  thege  circumstances  we  think 
ree  below  was  right » 
e  amount  of  the  decree  for  alimony 
p  lite  and  for  expenses  incurred  by 
e  in  the  divorce  suit  had  been  tanc- 
>y  the  local  court  and  were  binding 
e  husband.  We  see  no  reason,  tbere- 
ly  tbe  court  below  should  not  have 
those  items.  £0  far  as  tbe  sum  of 
or  counsel  fees  in  the  pending  liti- 
which  the  court  allowed  as  a  charge 
the  husband^  we  have  been  referred 
uthority  sustainiTig  the  right  to  al- 
md  our  own  researches  have  enabled 
discover    no    ianction    for    such    an 

flows  that  whilst  the  court  below 
ht  In  allowing  the  wife  the  sum  of 
s  her  share  of  the  acquSts  and  ^aina 
immunitj  as  established  l>y  the  fmd 

fact,  the  court  was  wrong  in  air 
he  f22,000,  and  the  $1,500  *attorney's 
je  decree   below   must   therefore   be 

and  the  cause  be  remanded  with 
13  to  enter  a  decree  for  the  $2,750 

alimony  and  expenses  incurred  in 


the  divorce  suit  with  the  approval  of  thd 
court  as  previously  allowed^  but  rejecting 
the  claim  for  $22,000  and  $1,500,  the  coati 
of  this  court  to  be  borne  by  the  appellee  and 
those  of  the  court  below  by  the  appellant  a. 
Eevaraed  and  remanded. 


CHARLES  8.  ELPEH,  Plff,  in  Err., 

V. 

PEOPLE  OF  THE  STATE  OF  COLORABQ 
ON  THE  INFORMATION  OF  GEORGE 
STIDGER,  tbe  District  Attorney  of  tb« 
Second  JudJcta!  Dittriei  of  the  State  at 
Colorado,  ON  TBE  RELATION  OF 
CHARLES  W,  BADGLEY. 

(See  S.  C.  Reporter's  ed.  86-89.) 

Error  to  state  court — Federal  question. 

A  contest  over  a  state  of&ce^  dependent 
for  its  solution  exclusively  upon  the  appli- 
cation of  the  Constitution  of  the  state  or 
upon  a  mere  construction  of  a  provision  of 
a  stau*  law,  involves  no  possible  Federal 
question  whi<^h  will  sustain  a  writ  of  error 
from  the  Supreme  Court  of  the  United 
States  to  a  state  court. 

[No.  132.] 

Argued    December    X3,    14,    1906-     Decided 
January  7,  1907. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Colorado  to  review  a  judgment 
in  favor  of  the  relator  in  a  proceeding  in, 
the  nature  of  quo  warranto  to  test  tbe  title 
to  a  state  office,  entered  by  that  court  after 
reverainp-  tbe  judgment  of  the  District  Court 
of  the  City  and  County  of  Denver  in  that 
State,  which  sustained  a  demurrer  to  the 
complaint  and  entered  judgment  for  the 
defendant.  Dismissed  for  want  of  juris- 
diction. 

See  same  case  below,  34  Coli>.  197,  B6  Fac 
250. 

Statement  by  Mr.  Justice  White: 
This  was  a  proceeding,  in  the  nature  of 
quo  warranto,  brought  in  a  district  (state) 
court  of  Colorado  J  to  test,  as  between  con* 
fiicting  claimants  (Charles  W.  Badgley  and 
Charles  S.  Elder),  the  title  to  the  office  of 


NoTE.^On  what  adjudications  of  state 
courts  can  be  brou^^ht  up  for  review  in  the 
Supreme  Court  of  the  United  States  by  writ 
nf  error  to  those  courts — see  not©  to  Apaz 
Transp.  Co.  v.  Garbade»  62  L,R.A,  513, 

On  the  general  subject  of  writs  of  error 
from  the  United  States  Supreme  Court  to 
state  courts— see  notes  to  Martin  v,  Hun* 
ter,  4  L.  ed.  U.  S.  97  r  Hamblin  v.  Western 
T^nd  Co.  37  L.  ed.  U.  S.  207;  Kipley  t. 
Illinois.  42  L.  ed.  U.  S.  99S;  and  Re  Bucuan- 
an,  30  L.  ed.  U.  S.  884. 
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county  treasurer  of  the  city  and  county  of 
Denver.  The  relator  (Badgley)  relied  upon 
a  general  election  held  pursuant  to  the 
general  statutes  of  Colorado  on  November 
8,  1904,  while  the  defendant  (Elder) 
claimed  to  be  the  legal  incumbent  of  the 
office  by  virtue  of  his  election  to  the  office 
of  treasurer  of  the  city  and  county  of 
Denver  in  May,  1904,  under  authority  of  the 
charter  of  said  city  and  county  of  Denver. 
The  question  presented  for  decision  was 
whether  the  election  held  in  May,  1904, 
|86] under  the  charter,  of  officers  to  perform  *the 
duties  required  of  county  officers  in  the  city 
and  county  of  Denver,  was  lawful,  or 
whether  such  officers  should  have  been  voted 
for  under  the  general  statutes  of  the  state 
at  the  election  held  in  November,  1904.  A 
determination  of  this  question  made  neces- 
sary a  consideration  of  certain  provisions 
of  article  20  of  the  state  Constitution,  pro- 
viding for  the  creation,  from  the  old  county 
of  Arapahoe  and  the  old  city  of  Denver  and 
other  municipalities,  of  a  new  entity  to  be 
known  as  the  city  and  county  of  Denver, 
and  conferring  authority  to  provide  in  the 
charter  for  the  appointment  or  election  of 
officers  of  such  city  and  county.  In  par- 
ticular, a  construction  was  required  of  a 
clause  providing  that  "every  charter  shall 
designate  the  officers  who  shall  respectively 
perform  the  acts  and  duties  required  of 
county  officers  to  be  done  by  the  Consti- 
tution or  the  general  laws,  as  far  aa  ap- 
plicable." The  district  court  sustained  a 
demurrer  to  the  complaint  and  entered  judg- 
ment for  the  defendant.  This  judgment  was 
reversed  by  the  supreme  court  of  the  state, 
upon  the  authority  of  People  ex  rel.  Miller 
V.  Johnson  (86  Pac.  233)  and  judgment  was 
entered  in  that  court  in  favor  of  the  relator 
(86  Pac.  250),  deciding  in  effect  that  the 
charter  provision  under  which  defendant 
claimed  was  repugnant  to  the  Constitution 
of  Colorado.  The  case  was  then  brought 
here. 

Messrs.  Charles  R.  Brock  and  Robert  H. 
Elder  argued  the  cause,  and,  with  Mr.  Milton 
Smith,  filed  a  brief  for  plaintiff  in  error: 

Colorado,  in  amending  her  Constitution, 
exercised  an  authority  under  the  United 
States. 

1  Burgess,  Political  Science  &  Compara- 
tive Const.  Law,  p.  89;  1  Wilson's  Works, 
321-325;  M'Culloch  v.  Maryland,  4  Wheat. 
403,  404,  4  L.  ed.  600,  001 ;  Davis,  Interna- 
tional I^w,  32,  33;  Black,  Const.  Law,  16-26; 
Farrar,  Const.  37;  2  Curtis,  History  of  U. 
8.  Ck>nst.  71-74,  520,  521 ;  Bliss,  Sovereignty, 
73,  74;  Martin  v.  Hunter,  1  Wheat.  304,  324, 
4  L.  ed.  97,  102;  Van  Hoist,  Const.  Law,  pp. 
39-14;  Miller,  Const,  pp.  33-58;  Abbott, 
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Judge  ft  Jury,  pp.  4-7;  Lnther  ▼.  Boid» 
How.  1,  12  L.  ed.  581;  Woolaey,  laUn 
tional  Law,  SS  36,  37. 

In  this  case  (a)  the  validity  of  thtt  ■ 
til  y  exercised  was  actually  dzawa 
question;  (b)  it  was  decUiva  of  the  eue ai 
there  was  no  other  matter  adjudged  fay  ti 
court  below  broad  enough  to  auitaia  tl 
judgment;  and  (e)  the  dedaion  below  «i 
against  the  validity  of  that  authority. 

Terre  Haute  ft  I.  R.  Go.  ▼.  Indiua,  IMO 
S.  579,  48  L.  ed.  1124,  24  Sup.  Ct.  Rep.  717 

The  question  here  la  a  judicial  qoMtiaii 
it  is  not  one  for  the  political  departnnb 
of  government,  but  is  properly  in  tbia  eovl 
for  decision. 

Luther  ▼.  Borden,  7  How.  34,  12  L  d. 
581,  595;  Taylor  v.  Beckham.  178  U.  a  SH, 
572,  44  L.  ed.  1198,  20  Sup.  a.  Bep.  8Nk 
1009;  Boyd  v.  Nebraska.  143  U.  8.  IM, « 
L.  ed.  103,  12  Sup.  Ct.  Rep.  375;  KcBMii 
V.  Louisiana.  92  U.  S.  480.  23  L.  ed.  478;  U 
Duncan  (Duncan  v.  McCall)  1.39  U.  S.  411. 
33  L.  ed.  219,  11  Sup.  Ct.  Rep.  573;  Toi 
V.  White,  7  Wall.  700,  19  L.  ed.  227;  (Sw 
V.  Barry,  15  Wall.  610,  21  L.  ed.  212. 

The  real  lesson  of  the  Civil  War  ii  tM 
the  people  of  the  United  States  are  Mf- 
ereif]^;  that  their  power  is  absolute  iidii- 
preme,  and  that  the  states  are  merdj  loal 
government,  operating  under  and  by  the  vt 
tliority  of  the  United  States. 

1  Burgess,  Political  Science  ft  Compin- 
tive  Const.  Iaw,  pp.  67,  98-106;  McCUi. 
Const.  Law,  pp.  32,  33;  Flanden,  GoBit.pp^ 
34-^6;  Farrar,  Const,  chap.  39.  ||  M  it 
seq;  Luther  ▼.  Borden,  7  How.  1.  IS  L  id. 
581 ;  Walker,  Making  of  Nation,  pp.  »^ 
37,  38;  Burgess.  Reconstruction  ft  the  GnA 
(discussing  the  state  in  the  Fedeial  tp- 
tem),  chap.  I.  et  seq:  1  Cnrtia  Hiitoryil 
U.  S.  Const»  pp.  364,  365,  S67;  irOBDocfati 
Maryland,  4  Wheat.  316,  404,  4  L.  ed.  flU 
601;  Gibbons  ▼.  Ogden,  9  Wheat  1,  W,i 
L.  ed.  23,  68;  Scott  v.  Sandfoid,  »  HiK 
393,  441,  15  L.  ed.  691,  715. 

The  whole  of  the  above  view  is  abe  Jirilfr 
fled  by  an.  examination  of  the  OoMtiMlfl 
of  the  United  States.  It  b  the  oriy  ilM 
that  is  justified  by  the  OoBatitalioik  Ol 
no  other  theory  can  all  of  the 
of  the  Constitution  be  rationally  i 

Chisholm  v.  Georgia,  2  DalL  419,  MH  A 
470,  471,  1  L.  ed.  440,  4n.  4M^  41^  « 
Ware  ▼.  Hylton,  3  Dall.  286^  07,  1  L  4 
584,  585;  1  Davit.  Riae  ft  nOl  of  < 
Government,  p.  155;  2  WebaUr, 
8th  ed.  pp.  174-176. 

Mr.  Henry  J.  Heraey  aligned  tha  m 
illad  a  brief  for  defendant  in  tmr: 

Oounsel  for  plaintiff  in  amr  an 
unable  to  point  out  where  any  Fliteal  ft^ 
tkm  was  necessarily  involvad  in  Hm  oMili 
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be  on!  J  part  of  the  opinion  that  they 
m  the  urgumeDtative  portion,  which 
the  fallftcj  of  both  their  position 
ttment.  This  is  of  no  more  efToct  in 
Qg  jurisdiction  on  this  court  than 
tta  of  counsel,  which  this  court  has 
beld  (?ou(d  not  be  r^orted  to  for  the 
of  showing  that  a  question  of  Fed- 
nizance   wa^s  decldt^d  bj   the   atate 

1  T.  Chouteau*  8  Wall.  314,  Lfi  h. 

Sajward  r.  Denny,  ISS  U.  S-  ISO, 
.  941,  15  Sup.  et.  Hep,  777. 
pinion  of  the  supreme  court  of  ColO" 
»ws  eonelUi^ivelj  that  the  queetiona 
helow  were  those  relating  to  the 
between  the  provisions  of  the  char- 
he  city  and  county  of  Denver,  a 
il  corporation,  and  the  state  Con^ 
I.  Such  questions  and  the  decisions 
ire  not  reviewable  by  this  court. 
'  V.  Illinois,  170  U.  S.  1S2.  42  L.  ^d. 
lup»  Ct»  Rep.  550  i  Missouri  v.  Docfc- 

U.  S.  105,  4S  L.  ed,  133,  63  L.E,A. 
jup.  Ct.  Rep.  53. 

are  many  Federal  questions,  even, 
kh  the  state  courts  caa  paas,  and 
ch  the  Federal  courts  have  no  right 
ir;  such,  for  example,  as  the  mere 
^lon  either  of  Federal  or  state  laws. 
Ootinty  V.  Calumet  &  C.  Canal  & 
.  13S  U.  S.  635,  34  L.  ed,  1110,  11 

Rep.  435;  Osborne  v.  Florida,  164 
0,  4!  L,  ed,  586,  17  Sup.  Ct.  Rep. 
[inard  v.  Nebraska,  ISd  U.  S.  304| 

1175,  22  Sup.  Ct.  Rep,  870. 
wf^re  a  Federal  question  involved 
led  by  the  state  court,  yet  the  deci- 
Inst  the  plaintiff  in  error  was  also 
on  independent  grounds,  not  itivoIv- 
sderal  question,  which  were  broad 
to  sustain  the  judgment.  Under 
nmstances  this  court  has  uniformly 
I  the  writ  of  error  without  con  a  id- 
i  Federal  question,  because  it  has 
iction. 

jec  A  P.  R.  Co.  V.  Portland  &  K, 
[  Wall.  £3,  20  L.  ed.  g50;  Euatis  v. 
50  U.  S,  361.  37  L.  ed.  1111,  14  Sup, 

131;  Giles  v.  Teasley,  193  U.  S. 
.  ed.  ms,  24  Sup.  Ct,  Rep.  359. 
f  we  should  accept  the  proposition 
el  for  plaint  iff  in  error  that  the 
if  the  state  court,  holding  that  the 
provisions  relied  on  were  uncon^ 
il,  wa*  in  effect  a  decision  that 
■e  replicant  to  the  Conatitution 
1  of  the  United  States,  yet  that 
t  give  this  court  jurisdiction  to  re- 
:ause  not  only  is  the  charter  In 
Lnee  not  a  state  statute^  but,  if  it 

decision  was  againat  its  validity. 
r  when  the  decision  is  in  favor  of 
tty  of   a  state   statute   which   is 


claimed   to   deprive   &  party   of   his   rights 

under   the   Federal   Constitution   and    lawa 
that  this  court  has  jurisdiction. 

Commonwealth  Bank  v.  Griffith,  14  Pet, 
56,  10  L.  ed,  352;  Phffinix  Ins.  Co.  v.  The 
Treasurer  {Phoenis:  Ins.  Co.  v,  Gardiner)  11 
Wall.  204,  20  L.  ed.  112;  Missouri  ex  rel. 
Carey  v.  Andriano,  138  U,  S.  496,  34  L.  ed. 
1012,  11  Sup.  Ct,  Rep.  385;  Whitten  v.  Tom- 
linson,  160  U.  S.  231,  40  L.  ed.  406,  16  Sup. 
Ct.  Rep.  297. 

Nor  is  a  Federal  question  aufflelently 
shown  by  the  fact  that  a  state  court,  while 
declaring  a  statute  to  be  in  violation  of  the 
Federal  Constitution,  yet,  by  its  judgment, 
gave  effect  to  it,  when  the  decision  of  the 
Federal  question  was  not  an  essential  ele- 
ment in  determining  the  right  adjudicated. 

Rutland  R.  Co,  v.  Central  Vermont  R.  Co. 
159  U,  S.  630,  40  L.  ed.  2S4,  16  Sup.  Ct.  Rep. 
113. 

It  is  well  settled  that,  in  order  to  raise  a 
Federal  question,  general  references  to  the 
Federal  Constitution  or  even  to  speciSc  arti^ 
cles  of  the  Constitution  are  not  sufficient. 
It  is  only  by  the  moat  general  references 
that  plaintiff  in  error  attempts  to  point  out 
the  alleged  violation  of  the  Federal  Con- 
stitution. 

Chapin  v.  Fye,  179  U.  B.  127,  45  L.  ed. 
110,  21  Sup.  Ct.  Rep.  71 J  Clarke  v.  McDade, 
165  U.  S.  168,  41  L.  ed.  673, 17  Sup.  Q.  Rep* 
284. 

Moreover,  wc  shall  search  the  record  in 
vain  in  an  endeavor  to  find  anything  show- 
ing that  any  Federal  question  was  raised 
and  decided  below.  The  fact  that  plaintiff 
in  error  in  his  assignment  of  errors  has 
sought  to  raise  Federal  questions  cannot 
help  him.  An  assignment  of  errors  cannot 
be  availed  of  to  import  questions  into  a 
cause  which  the  record  does  not  show  wert 
raisedj  and  properly  raiaed,  in  the  court  be- 
low, and  rulings  asked  thereon,  so  as  to 
give  this  court  jurisdiction. 

Cornell  v.  Green,  103  U.  S.  75,  41  L.  ed. 
76,  16  Sup.  Ct.  Rep.  969;  Fowler  v.  Lamson, 
164  U.  S.  252,  41  L.  ed-  424,  17  Sup.  Ct.  Rep. 
112. 

It  would  seem  that  this  case  is  either  one 
pf  those  in  which,  under  the  settled  rule  in 
this  court,  the  writ  of  error  must  be  dis- 
missed because  the  Federal  question  as- 
serted is  manifestly  lacking  all  color  of 
merit  f  Wabash  R.  Co,  v,  Flannigan,  192  U. 
S.  29,  38,  48  L.  ed.  328,  331,  24  Sup.  Ct.  Rep. 
224),  or  one  in  which  the  Federal  question 
a&serted  was  not,  in  the  sense  which  would 
give  thisi  court  jurisdiction,  raised  or  in- 
volved below. 

New  Orleans  v.  Hew  Orleans  Waterworks 
Co.  142  U.  S.  70,  35  L.  ed.  943,  12  Sup.  Ct. 
Rep.  142, 

Authorities  are  not  required  to  support 
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the  general  proposition  that,  in  the  con- 
sideration of  the  Constitution  or  laws  of  a. 
state,  this  court  follows  the  construction 
given  to  those  instruments  by  the  highest 
court  of  the  state. 

Wilson  V.  North  Carolina,  169  U.  S.  586, 
692,  42  L.  ed.  865,  870,  18  Sup.  Ct.  Rep.  435. 

Even  though,  in  the  opinion  of  this  court, 
the  court  below  erred  in  its  construction  of 
the  state  Constitution  and  of  the  charter  of 
Denver,  and  moreover,  even  though  the  views 
expressed  by  our  supreme  court  should  be 
in  conflict  with  views  expressed  by  this 
court  in  other  cases  (which  we  deny),  yet 
neither  of  those  facts,  nor  both  of  them, 
would  give  this  court  jurisdiction. 

Bank  of  West  Tennessee  v.  Citizens'  Bank, 
13  Wall.  432,  20  L.  ed.  514;  Commercial 
Bank  v.  Buckingham,  5  How.  317,  342,  343, 
12  L.  ed.  169,  181;  Smiley  v.  Kansas,  196  U. 
S.  447,  455,  49  L.  ed.  546,  550,  25  Sup.  Ct. 
Rep.  289;  Newport  Light  Co.  v.  Newport, 
151  U.  S.  527,  538,  38  L.  ed.  259,  262,  14  Sup. 
Ct.  Rep.  429;  Gaiborne  County  v.  Brooks, 
111  U.  S.  400,  410,  28  L.  ed.  470,  474,  4  Sup. 
Ct.  Rep.  489;  Forsyth  v.  Hammond,  166  U. 
S.  506,  518,  519,  41  L.  ed.  1095,  1100,  17  Sup. 
Ct.  Rep.  605. 

The  Federal  questions  must  not  only  have 
been  actually  raised  and  presented  to  the 
court  below,  but  must  also  have  been  neces- 
sarily involved. 

New  \ork  L.  Ins.  Co.  v.  Hcndren,92  U.S. 
286,  287,  23  L.  ed.  709:  United  States  v. 
Lynch.  137  U.  S.  280.  285,  286,  34  L.  ed. 
700,  702,  703.  11  Sup.  Ct.  Rep.  114. 

The  validity  of  an  authority  under  the 
United  States  is  not  drawn  in  question,  but, 
at  most,  if  anything,  only  the  constructi(m 
and  application  of  regulations  of  the  exer- 
cise of  such  authority.  This  has  been  held 
by  this  court  not  to  give  it  jurisdiction. 

United  States  v.  Lynch,  supra;  South 
Carolina  v.  Seymour  (United  States  ex  rel. 
South  Carolina  v.  Seymour)  153  U.  S.  3o3. 
38  L.  ed.  742,  14  Sup.'a.  Rep.  871. 

Very  similar  questions,  at  least,  so  far  as 
the  jurisdiction  of  this  court  is  concerned, 
wore  involved  in  two  recent  cases,  in  which 
the  writs  of  error  were  dismissed  for  lack 
of  jurisdiction. 

Rose  V.  Kansas,  203  U.  S.  580,  ante,  320, 
27  Sup.  Ct.  Rep.  779;  United  States  ex  rel. 
Taylor  v.  Taft,  203  U.  S.  401,  ante,  269,  27 
Sup.  Ct.  Rep.  148. 

Mr.  Justice  White,  after  making  the  fore- 
going statement,  delivered  the  opinion  of 
the  court: 

The  assignments  of  error  are  twenty -one 
in  number.  All  of  them  rest  upon  the  as- 
sumption that  the  supreme  court  of  Colo- 
rado held  that  article  20  of  the  state  Consti- 
tution, particularly  §§2  and  3,  were  repug- 
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nant  to  the  provision  of  the  Gonititutioii 
the  United  States  guaranteeing  to  ere: 
state  a  republican  form  of  government  ax 
to  the  act  of  Congress  known  as  the  (k^l 
rado  enabling  act,  and  that  by  such  roli^ 
rights  possessed  by  the  people  of  the  sUt 
of  Colorado  and  rights  vested  in  the  peqpJi 
of  the  city  and  county  of  Denver  wen  ii- 
vaded.  And  upon  the  assumption  that  neh 
rulings  were  made  all  the  Federal  qnertiiH 
relied  on  are  based. 

On  behalf  of  the  defendant  in  error  it  il 
insisted  that  the  supreme  court  of  Colondi 
did  not  decide  any  question  under  tki 
Constitution  of  the  United  Statc%  bil 
merely  disposed  of  the  case  before  it  npoi 
its  construction  of  the  meaning  of  the  pi^ 
vision  of  the  state  Constitution  whiA  lU 
involved  and  upon  the  authority  of  s 
previous  decision  rendered  by  the  OokmlB 
court.  It  is  not  denied  that  in  the  ooani 
of  the  opinion  of  the  supreme  court  of 
Colorado  it  was  said  that  if  the  artide  4 
the  state  Constitution  in  question  wsi  ni* 
ceptible  of  a  contrary  'construction  to  tkit( 
affixed  to  it  by  the  court,  it  would  be  n- 
pugnant  to  the  guaranty  of  a  repnUiea 
form  of  government,  etc  This,  it  ii  Hii 
was  mere  obiter,  as  the  cooxt  considered  vd 
held  the  provision  YalidL 

If  we  were  to  indulge  in  the  hypotkob 
that  the  assumptions  upon  which  the  tt 
signments  of  error  rest  were  sustained  bf 
the  record,  and  were  besides  to  assume  thiti 
at  the  proper  time  and  in  the  proper  mii- 
ner,  it  had  been  asserted  that  to  hold  artidi 
20  invalid  would  be  repugnant  to  the  Coi- 
stitution  of  the  United  States,  the  eeM 
would  yet  not  be  within  the  purview  of  I 
709,  Revised  Statutes  (U.  8.  Comp.  SUt 
1901,  p.  575).  Under  this  section  the  povir 
to  review  the  judgment  of  a  state  court  O" 
ists  only  in  the  following  claaaes  of  euff 
a.  Where  is  drawn  in  question  tlw  TsliditJ 
of  a  treaty  or  statute  of,  or  an  anthoiitj 
exercised  under,  the  United  States,  sad  tki 
decision  is  against  their  validity :  b.  Wten 
is  drawn  in  question  the  validity  of  * 
statute  of,  or  an  authority  exercised  usM 
any  state,  on  the  ground  of  their  beiig  i» 
pugnant  to  the  Constitution,  treatiei,  * 
laws  of  the  United  States,  and  the  deciii* 
is  in  favor  of  their  validity;  e.  "\niere  rtj 
title,  right,  privilege,  or  immunitj  b 
claimed  under  the  Constitution,  or  Hi 
t  renty  or  statute  of,  or  eommissioB  held  * 
authority  exerdted  under,  the  UbM 
States." 

It  is  plain  that  the  cam  la  not  tabnai 
within  subdivision  a.  Kor  can  it  be  said  li 
be  embraced  within  snbdivisioD  b,  far  if  «i 
consider  that  the  court  below,  instaid  d 
construing  and  upholding  the  eonstitvUotfl 
provision  in  questioiit  aetnaUy  held  it  li 

Mft  V.  I 
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•  Tpptignant  to  the  Consti- 
r  the  United  States^  such  decision 
insi,  and  not  in  favor  of,  the 
}f  the  article.  Nor  is  the  caae  em- 
Ithin  suhdmsion  c^  for  nowhere  in 
d  dooa  it  appear  that  the  plaintSS' 
specially  or  otherwiae,  aet  up  or 
n  the  eourtB  of  Colorado  any  title, 
mlege,  or  immunity  under  the 
ion  of  the  Unk^  States, 

uod^r  the  circiimatances  dia closed, 
tiad  been  an  aasertion  of  a  right* 
ivil«g«,  or  immunity  imd^r  the 
icm  of  the  United  States  it  woqM 
I  so  frivoloua  *a«  not  to  afford  a 
inHsdiHlon,  since  it  is  foreclosed 
ere  contest  over  a  state  office,  de- 
for  its  i^Qhition  exclusively  upon 
cation  of  the  Constitution  of  a 
apon  a  mere  construction  of  a  pro- 

a  state  law,  in  to  lyes  no  possible 
luestion.  Taylor  v.  Beckham,  178 
I,  44  L.  ed.  1187,  20  Sup,  Ct  Heff. 
.  Whilst,  wht?n  a  state  court  haj 
i  a  Federal  question,  that  fact 
'e  to  elucidate  whether  a  Federal 
'perly  arises  for  consideration  by 
tp  that  doetrlne  has  no  application 
>  where  the  controversy  presented 
itly  not  Federal,  and  incapable  of 
g  a  Federal  question  for  decision, 
I  error  dismissed. 


^EWMAK  and  Salmon  0,  Levinson, 
ng  Partners  of  the  Firm  of  New- 
orthrup,  &  Levin  son  ^  Plffa.  in  Err., 

HARRY  B,  GATES, 
t  S.  C,  Reporter's  ed.  39-95.) 

state  court — decision  of  Federal 
a  by  highest  state  court 
lere  has  been  no  decision  of  the 
tiestion  in  the  hip  best  court  of  the 
^htch  a  decision  in  the  suit  could 
hich  is  essential  to  sustain  a  writ 
from  the  Supreme  Court  of  the 
ates,  where  the  hlgheat  state  court 

an  appeal  in  the  suit  because  of  a 
the  parlies  to  such  appeal. 


fNo.  137.) 

>ecember    14,    17,    1908, 
January  7,  1&07.  , 


Decided 


IN  ERROR  to  the  Supreme  Court  of  th« 
State  of  Indiana  to  review  a  judg- 
ment dismissing,  for  a  defect  in  parties,  an 
appeal  from  a  judgment  of  the  Marion 
County  Superior  Court  in  favor  of  defeod- 
ant  in  an  action  on  a  foreigi!  judgment,  such 
action  having  been  removed  into  the  Su- 
preme Court  for  decision  after  the  AppeK 
tnte  Court  of  that  state  had  reversed  thd 
judgment  below  and  ordered  the  cause  re* 
manded  for  a  new  trial.  Dismisaed  for 
want  of  jurisdiction. 
See  tame  case  below,  165  Ind,  171 ,  72  N. 

E.  ess, 

.statement  by  Mr,  Justice  WMte: 
Jiiooh  Newman  J  George  Northrup,  Jr.,  an! 
S.  O.  Ijcvinson  commenced  this  aetton  in  tha 
superior  court  of  Marion  county,  Indiana, 
against  the  defendant  in  error,  Harry  B. 
Gates.  Recovery  of  the  sum  of  $1,400,  was 
sought  upon  a  judgment  obtained  by  New- 
man and  his  c^plainti^s  against  Gates  in 
the  circuit  court  of  Cook  county^  Illinoia. 
The  defendant  filed  an  answer  in  two  para- 
graphs, but,  aa  the  defenses  therein  *aaserted£9flj 
were  ultimately  abandoned,  they  need  not 
be  detailed,  A  counterclaim  was  also  :fi)ed, 
in  which  it  was  alleged  that  the  plaintiffs 
were^  and  for  more  than  two  years  had 
been,  attorneys  at  law  engaged  in  the  prac- 
tfco  of  their  profession  at  Chicago^  Illinois, 
under  the  Arm  nsme  of  Newman  &  North- 
rup;  that  the  Illinois  judgment  sued  upon 
was  founded  upon  a  claim  for  legal  senricos 
rendered  to  the  defendant ;  that  the  services 
had  been  rendered  in  advising  the  defend- 
ant, as  trustee,  in  and  about  the  manage^ 
ment  of  tjie  property  and  assets  of  a  cotpO' 
ration  known  as  the  American  Motor  Coni' 
pauy  while  in  course  of  administration  in 
insolvency  proceedings,  and  that  the  de- 
fendant bad  sustained  damaf^e  to  the  extent 
of  $2 ,00ft  by  reason  of  a  breach  of  duty  al- 
leged to  have  been  committed  by  the  plain- 
tiffs in  the  course  of  their  employment  In 
failing  to  obtain  an  order  of  the  court  in 
the  insolvency  proceedings  relie^ng  the  de* 
fendant  from  personal  liability  for  attor- 
ney's fees,  and  providing  for  payment  of 
his  compensation,  etc.  It  was  also  charged 
that  the  plaintiffs  had  been  guilty  of  a 
breach  or  neglect  of  duty  in  connection  with 
a  sale  of  the  trust  property  in  the  in- 
solvency   proceedings,     whereby    defendant 


On  what  adjudications  of  state 
1  be  brought  up  for  review  in  the 
ZovLTt  of  the  United  States  by  writ 
o  those  courts — see  note  to  Apex 
0.  V.  Garbade,  62  L.R.A.  513. 
rhen  writ  of  error  may  run  to  in- 
te  court — see  note  to  kentucky  v. 
0  L.  ed.  U.  S.  633. 


On  the  general  subject  of  writs  of  error 
from  United  States  Supreme  Court  to  state 
courts — see  notes  to  Martin  v.  Hunter,  4  L. 
ed.  U.  S.  97;  Hamblin  v.  Western  Land  Co. 
37  L.  ed.  U.  S.  267;  Kipley  v.  Illinois,  42 
L.  ed.  U.  S.  998,  and  Re  Buchanan,  39  L. 
ed.  U.  S.  884. 
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had  Bustafned  damages  in  the  sum  of  $2,500. 
A  reply  was  filed  to  the  comiterclaiin,  in 
two  paragraphs,  one  embracing  a  general 
denial  and  the  other  setting  up  the  Illinois 
judgment  as  res  judicata  as  to  all  the  mat- 
ters embraced  in  the  counterclaim. 

In  due  course  the  case  came  on  for  trial 
and  the  plaintiffs  recovered  a  judgment  for 
the  amount  of  their  claim.  The  case  was 
taken  to  the  appellate  court  of  Indiana. 
That  court  reversed  the  judgment  and  re- 
manded the  case  for  a  new  trial  (18  Ind. 
App.  392,  46  N.  E.  654),  and  for  want  of 
authority  a  petition  for  a  writ  of  certiorari 
was  denied  by  the  supreme  court  of  Indiana 
(150  Ind.  59,  49  N.  E.  826).  In  the  opinion 
of  the  appellate  court,  as  also  in  a  dissent- 
.  ing  opinion,  the  character  of  the  counter- 
claim and  the  question  whether,  as  respects 
the  matters  therein  set  forth,  the  Illinois 
judgment  was  res  judicata,  were  considered 
[91]at  great  length.  Following  an  inspection  *of 
the  record  of  the  Illinois  action  the  court 
held  that  the  counterclaim  stated  matters 
which  constituted  something  more  than  a 
mere  defense  to  the  claim  asserted  in  the 
Illinois  action,  that  it  could  not  be  said 
that,  under  the  plea  of  the  general  issue, 
interposed  by  the  defendant  in  that  action, 
the  matters  averred  in  the  counterclaim 
were  necessarily  adjudicated,  and  that  it 
was  a  question  to  be  determined  upon  the 
trial  whether  in  fact  such  matters  had  been 
theretofore  litigated  and  determined.  On 
the  new  trial  the  court  held  that  certain 
of  the  issues  made  by  the  counterclaim  and 
reply  had  been  litigated  in  the  Illinois 
action  and  that  the  Illinois  judgment  was 
res  judicata  as  to  such  issues,  but  submitted 
to  the  jury  the  question  of  the  alleged 
neglect  of  plaintiffs  in  failing  in  the  in- 
solvency proceedings  to  procure  an  order 
charging  the  trust  estate  with  the  fees  in 
question  and  the  compensation  earned  by 
defendant  as  trustee.  And  the  court  left  it 
to  the  jury  to  determine,  upon  a  preponder- 
ance of  evidence,  whether  or  not  it  was  the 
law  of  Illinois  that  the  failure  of  plaintiffs 
to  procure  such  an  order — if  they  did  so 
fail — was  a  matter  which  was  adjudicated 
in  the  Illinois  action,  whether  evidence  was 
introduced  on  such  point  or  not,  and  the 
jury  was  instructed  that,  if  such  was  the 
law  of  Illinois,  recovery  could  not  be  had 
upon  the  counterclaim. 

The  second  trial  resulted  in  a  verdict  of 
$181.74  for  the  defendant  Gates,  that  being 
the  sum  found  to  be  due  him  in  excess  of 
the  amount  of  the  judgment  sued  upon. 
After  the  entry  of  judgment  and  before  the 
taking  of  an  appeal,  George  W.  Northrup. 
Jr..  one  of  the  original  plaintiffs,  died.  An 
appeal,  however,  was  taken  to  the  appel- 
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late  court  of  Indiana  bj  Jacob  Newman  a 
S.  O.  Levinson,  describii^  tliemielTet 
surviving  partners  of  the  firm  of  Nevaw 
Northrup,  &  Levinson.  The  peraonal  reps 
sentativc  of  the  deceased  partner  was  ai 
made  a  party  to  the  appeal.  The  appella 
court  of  Indiana  overruled  an  objection  i 
the  sufiSciency  of  the  appeal  and  on  tl 
merits  reversed  the  judgment  and  oitei 
the  cause  remanded  for  a  new  triaL  On  th 
petition  of  the  'defendant  Gates  the  rapriB 
court  of  Indiana  removed  the  came  firti 
that  court  for  decision  and  iubieqiuit(y 
dismissed  the  appeal,  holding  that,  on  9ft 
count  of  the  omission  to  make  the  p«no«l 
representative  of  George  W.  Northnqs  Jr.,t 
coappellant,  the  appeal  could  not  he  dt- 
termined  upon  the  merits.  165  Ind.  171, 71 
N.  £.  638.  A  petition  for  a  rehearing  ks^ 
ing  been  denied,  the  cause  was  brought  tea 

•  Messrs.  Charles  Martindale  and  S.  S.  Qat 
cry  argued  the  cause  and  filed  a  brief  Hk 
plaintiff's  in  error: 

If  the  Federal  right  of  immunity  set  ^ 
would  require,  that  judgment  should  hue 
been  rendered  for  the  plaintiflTs  in  error.  tM 
result  could  not  be  avoided  merely  by  ri- 
lenoe  on  the  Federal  question,  and  hj  ^ 
cing  the  judgment  on  some  principle  of  ttl 
local  law.  The  constitutional  gnnndi  i^ 
lied  on  must,  if  sustained,  displaee  or  li- 
persede  any  principle  of  general  or  leal 
law  which,  but  for  such  grounds,  nd^  bi 
sufficient  for  the  complete  determinatios  of 
the  rights  of  the  parties. 

Cniicago,  B.  ft  Q.  R.  Go.  ▼.  niinoii,  Mi 
U.  S.  661,  50  L.  ed.  696,  26  Snp.  Ot  Bif 
341 ;  West  Chicago  Street  R.  Go.  v.  Dlisoiii 
201  U.  S.  606,  50  L.  ed.  845,  26  Sup.Ct.Bff 
518;  Terre  Haute  &  I.  R.  Co.  v.  Indiua 
194  U.  S.  579,  48  L.  ed.  1124.  24  Sup.  C 
Rep.  767;  Yazoo  &  M.  Valley  R.  Cfc  ' 
Adams,  180  U.  S.  1,  45  L.  ed.  395.  21  Siff 
Ct.  Rep.  240;  Chapman  v.  Goodnow  (Ctef 
man  v.  Crane)  123  U.  S.  540,  31  L.  ed.  2ll 
8  Sup.  Ct.  Rep.  211;  Chicago  L.  Ins.  Co.  ^ 
Needles,  113  U.  S.  574, 28  L.  ed.  1084, 6  8^ 
Ct.  Rep.  681. 

Where  the  Federal  question  was  propiil 
set  up  and  relied  upon  and  was  aaoooosril 
involved  in  the  decision  of  the  eanso,  t 
though  the  state  conrt  waa  iQent  on  tl 
Federal  question,  and  placed  Ita 
upon  a  point  of  local  law,  the 
effect  of  which  was  to  deny  thl 
right  and  immunity  qtedaUy  act  np  ai 
claimed,  this  court  will  not 
tion  to  dismiss  or  aflSrm,  t 
al  question  is  (1)  wholly  fonMl,  ar  (1) 
absolutely  devoid  of  merit  aa  to  ba  IkMai 
or  (3)  has  been  so  axpUdtly  fandsaii  1 


im 
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I  dflcfdoo  of  thh  court  mm  to  left^e  no  room 

Equitibfe  Life  Aisur.  Soc  t.  Brown,  1S7 

P.  S,  30a,  47  L.  ed.  190,  23  Sop-  a.  Rep. 

123. 

Tht  jurisdiction  of  this  eourt  Is  not  de- 
fntf4  becsu^e  H  may  ippe&r  upon  examine - 
im  of  the  Federal  qn cation  thftt  the  de- 
d&kiD  upon  the  merite  shontd  be  ftdverae  to 
Hit  jj|»mtiffs  in  error. 

Clmpi  L,  lim.  Cc^  T.  HecdleSf  Chleago, 
R  A  Q.  E.  Co,  ▼.  Illinois,  and  West  Chicago 
kmiU.  Co.  r,  niinoie,  snpra. 

No  pirticttlar  form  of  words  or  phrates 
liu  flier  b*en  declared  necessary  in  which 
tk  claim  of  Federal  right  must  he  ajiaerted. 
It  it  iiifficient  if  it  appears  from  the  rec- 
Dfd  that  auch  rights  were  apeeially  aet  up 
iod  claimed  in  the  state  coiirt  in  such 
tniAiter  a.^  to  bring  tbem  to  the  attention 

t\ii  that  court.  If,  from  the  whole  record^ 
tiui  cetjrt  if  ahk  to  iee  clearly  that  the 
trtie^  right ,  privilege,  and  immunity  under 
irlkle  4,  I  1,  of  the  Constitution  of  the 
Uitited  Stat<^s,  requiring  th&t  full  faith  and 
STtdit  shall  be  given  in  each  state  to  the 
piWic  acti,  records,  and  judicial  proceedings 
Vi!«?iij  other  state,  was  set  up  and  claimed 
k  the  «t&te  court  and  relied  upon  by  the 
plibtiffi  in  error,  and  that  the  necessary 
i^«et  of  the  decision  of  the  state  court  was 
^  ^«&y  that  right,  the  Federal  question  is 

tiaffieiently  presented. 
Gretn  Bay  &  M.  Canal  Co.  v.  Patten  Pa- 
pn  Co.  172  U.  S.  58,  43  U  ed.  364,  19  Sup. 
Ot/B^p,  97;  National  Mnt.  Bldg.  &  L.  Asso. 
t.  Braham.  193  U.  S.  635,  4S  L«  ed.  B23,  24 
Sup.  a.  Rep.  552;  Jacobs  v.  Marks,  182 
IJ.  a  683,  46  Lu  ed.  1241,  21  Sup.  Ct.  Rep. 
8Bfi;  Htmtington  r.  Attrill,  146  U.  S.  657. 
WLid.  1123,  13  Stip,  Ct.  Rep.  ^224  J  Farmers' 
4  E  Ins.  Co.  V.  Dobney,  h3  IT.  8.  301, 
i7  L  ed.  621,  23  Sup.  Ct.  Hep.  565. 

It  is  plain  that,  if  Gates's  counterclaim  ia 
M  TiH^^  but  ia  Bham  and  frivol  one,  as  Is 
■QDit  obTioua,  Horthrup*a  personal  repre- 
wntitive  Is  not  ft  necessary  party  to  the  ap- 
P^.  It  is  also  obvious,  we  thintc,  that  if 
h\\  ftitlj  and  credit  be  given  the  judgment 
^^  tile  circuit  court  of  Cook  county,  Illi- 
Boi»,  between  the  partiest  Gates  had  no  coun- 
t'ltltim.  Hence,  the  decision  of  the  eourt 
"Jp»  ncccssariJy  involved  the  denial  of 
^l^f  Ftderal  right.  Whether  due  faith  and 
^^  were  denied  by  tbe  state  court  to  the 
Npn»at  of  the  circuit  court  of  Cook  Conn- 
er IHboiii,  H  a  Federal  (|upstifvn  which  this 
*^  las  jurisdiction  on  writ  of  error  to  ex- 
**ine, 

On*cent  City  L.  S.  L.  &  S.  H.  Co,  v.  Butch - 
*f»^  Onion  8.  H.  &  L.  8.  L.  Co.  120  U.  S. 
%  30  L  ed.  614,  7  Sup.  Ct.  Rep.  472; 
S>»Tii  T.  Hardeman,  14  How.  334.  14  L. 
^  Hi;  Jacobs  T.  Marks,  and  Htixktington 


V.  Attrill,  snpra;  Jaster  v.  Currie,  19S  U.. 
S.  144,  49  L.  fid.  9S8,  25  Sup.  Ci.  Rep.  611;  f 
Terre  Haute  A  I.  R.  Co.  v.  Indiana,  394  D-  * 
S.  579,  48  L.  ed.  1124,  24  Sup.  Ct.  Rep. 
767;  National  Foundry  &  Pipe  Works  v. 
Oconto  Water  Supply'  Co.  183  U.  S.  210, 
46  L.  ed.  157,  22  Sup.  Ct.  Rep.  111. 

This  court  is  not  bound  by  the  deeiKioti 
of  the  state  court  aa  to  its  (the  ntate 
Courtis)  own  jurisdiction^  if  the  ultimate  de- 
termination of  that  in«^tiiry  involves  a  Fed- 
eral right  or  immunity  aet  up  and  relied 
on  in  the  state  court,  merely  because  the 
state  court  has  the  power  to  decide  aa  to 
its  own  jurisdiction. 

D^Arcy  v,  Ketehum,  11  How.  165,  13  K 
ed.  648;  Knowles  v.  Logansport  Gaslight 
A  Coke  Co.  19  Wall.  68,  22  L.  ed.  70i  Hall 
V,  Lanning,  91  U.  S,  160,  2^1.  ed.  271;  Pen- 
no.rer  v.  NefT,  95  U.  S.  714,  24  L.  ed.  565; 
Wilson  r.  Seligman,  144  U.  S.  41,  36  L.  6d_ 
338,  VZ  Sup.  Ct.  Rep.  541 ;  Marshall  v. 
Holmes,  141  U.  S.  589,  35  L.  ed.  870,  12  Sup. 
Ct.  Rep.  62;  Stone  v.  South  Carolina,  117 
U.  S.  430,  29  L.  ed.  962,  6  Sup.  Ct.  Rep. 
799;  Carson  v.  Dunham,  121  U.  S.  421,  30 
L.  ed.  092,  7  Sup.  Ct.  Rep.  1030  j  Burlington, 
C.  R.  k  N.  R,  Co.  t^.  Dunn,  122  U.  S.  513.  30 
L.  ed.  1159,  7  Sup.  Ct.  Rep.  1262;  Madison- 
ville  Traction  Co.  v.  St.  Bernard  Min.  Co, 
196  U.  S.  239,  49  L.  ed.  462,  25  Sup.  Ct, 
Rep.  251 J  Andrews  v.  Andrews,  1B8  U.  S> 
14,  47  L.  ed.  366,  23  Sup.  a.  Rep.  237; 
Central  Nat,  Bank  v.  Stevens,  160  U.  S.  432, 
42  L.  ed.  S07,  18  Sup.  Ct.  Rep.  403. 

Plaint  iflfs  in  error  ask  that  this  court 
shall  examine  Gates's  counterclaim  and, 
looking  into  the  whole  rec^.>rd,  say  that 
after  the  conclusion  of  the  trial  between  the 
parties  in  the  circuit  court  of  Cook  county ^ 
Illinois,  Gates  had  no  vestige  of  a  cause  of 
action  left  unmerged  in  the  judgment  of  that 
court,  and  nothing  upon  which  to  bnse  a 
counterclaim  when  sued  upon  the  Illinois 
judgment  in  the  courts  of  Indiana;  that  the 
"full  faith  and  credit''  clause  requires  this 
conclusion,  and  that  this  conclusion  destroys 
the  foundation  upon  which  the  decision  of 
the  juriedictional  question  by  the  supreme 
court  of  Indiana  rests. 

Atherton  v.  Atherton.  181  U.  S.  155.  45 
L.  ed.  794,  21  Sup.  Ct.  Rep.  544;  Thompson 
V.  Whitman,  19  Wall.  457,  21  L.  ed.  897? 
Wisconain  v.  Pelican  Ins,  Co.  127  U.  S,  205» 
32  L.  ed.  239,  8  Sup.  Ct.  Rep.  1370;  Finney 
V.  Guy,  189  U.  S.  335,  47  L,  ed.  839,  23 
Sup.  Ct.  Eep.  658. 

The  court  below,  for  the  purpose  of  de- 
terniining  its  jurisdiction,  and  to  that  end 
to  ascertain  who  were  the  necessary  partiea 
to  the  apf)eal,  had  the  power  to  look  behind 
the  mere  paper  caae  made  by  the  pleading  of 
a  counterclaim  by  defendant  in  error. 
Pleadings  must  be  bona  6de;  and  if,  from 

387 


02,  93 


SXTFBBHK  OOUBT  OF  THK  UlfllKD  STATES. 


Oct. 


the  record  before  it,  the  fact  appeared 
that  the  counterclaim  was  a  sham  defense, 
entitled  to  no  consideration,  it  could  not 
affect  the  jurisdiction  of  that  court  founded 
upon  the  cause  of  action  set  up  in  the  com- 
plaint to  which  the  surviving  partners  of 
Newman,  Northrup,  &  Levinson  alone  were 
necessary  parties  appellant.  The  allega- 
tions of  the  counterclaim  did  not  preclude 
the  court  from  examining  as  to  whether  it 
pleaded  a  valid  cross  demand  to  which  the 
personal  representative  of  Northrup  was  a 
necessary  party. 

AfElmoyle  v.  Cohen,  13  Pet.  312,  325,  10 
L.  ed.  177,  183;  Thompson  v.  Whitman,  and 
Atherton  v.  Atherton,  supra;  Bell  v.  Bell, 
181  U.  S.  175,  45  L.  ed.  804,  21  Sup.  a.  Rep. 
651;  Streitwolf  v.  Streitwolf,  181  U.  S. 
179,  45  L.  ed.  807,  21  Sup.  a.  Rep.  553; 
Andrews  v.  Andrews,  Finney  v.  Guy,  and 
Jaster  v.  Currie,  supra. 

The  question  of  the  force  and  effect  of 
a  judgment  in  the  state  wherein  it  was  ren- 
dered as  an  adjudication  between  the  par- 
ties, when  raised  in  a  foreign  jurisdiction, 
is  not  a  question  of  fact,  upon  which  the 
verdict  of  a  jury  is  conclusive. 

Finney  v.  Guy,  supra;  Eastern  Bldg.  &  L. 
Asso.  V.  Williamson,  189  U.  S.  122,  47  L. 
ed.  735,  23  Sup.  Ct.  Rep.  627;  Laing  v. 
Rigney,  160  U.  S.  531,  40  L.  ed.  525,  16  Sup. 
Ct.  Rep.  366. 

Mr.  Edward  £.  Gates  argued  the  cause, 
and,  with  Messrs.  Albert  Baker,  Edward 
Daniels,  and  Lewis  C.  Walker,  filed  a  brief 
for  defendant  in  error: 

Questions  of  practice  and  proceeding  in 
state  courts  are  for  the  exclusive  determina- 
tion of  the  tribunals  of  the  state  where  they 
may  arise. 

Tripp  V.  Santa  Rosa  Street  R.  Co.  144  U. 
S.  130,  36  L.  ed.  373,  12  Sup.  Ct.  Rep.  656; 
Mills  V.  St.  aair  County,  8  How.  669,  686, 
12  L.  ed.  1201,  1208. 

Whcro  the  opinion  of  the  state  court  is 
confined  to  the  construction  or  interpreta- 
tion of  a  state  statute,  and  there  is  no 
contention  that  such  statute  conflicts  with 
any  right,  privilege,  or  immunity  preserved 
by  the  Federal  Constitution,  the  opinion  of 
the  state  supreme  court  is  final,  and  the 
Supremo  Court  of  the  United  States  has 
no  jurisdiction  to  revise  such  opinion, 
whether  it  be  erronoous  or  not. 

M'Bride  v.  Tloey,  11  Pet.  167,  9  L.  ed.  673; 
Nesmith  v.  Sheldon,  7  How.  812,  12  L.  ed. 
«25;  Grand  Gulf  R.  &  Bkg.  Co.  v.  Marshall, 
12  How.  165,  13  L.  ed.  938. 

This  court  has  refuscil,  in  cases  in  which 
que.stions  of  a  similar  nature  have  arisen, 
to  rovipw  the  decision  of  the  state  tribunal. 

Tripp   V.   Santa   Rosa   Street  R.   Co.   144 
U.  S.   130,  36  L.  ed.  373,  12  Sup.  a.  Rep.  j 
655:   Chappell  Chemical  &,  Fertilizer  Co.  ▼. 
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Sulphur  Mines  Co.  172  U.  S.  473,  43  L.  ed^ 
520,  19  Sup.  Ct.  Rep.  268. 

In  this  case  the  supreme  court  of  Indi^ 
ana  in  its  decision  proceeded  upon  the  go^ 
eral  principles  of  the  juriipnidenoe  of  tl^ 
state,  and  all  the  mattera  in  the  isaaa  d^ 
cided  were  questiona  of  general  law,  witho^ 
reference  to  any  Federal  question.  Tl^^ 
being  so  the  Supreme  Court  of  the  Unit^ 
States  has  no  juriadictlon  to  review  the  ^^ 
cision  of  the  supreme  court  of  Indiana  ev^cg 
upon  the  suggestion  made  that,  if  the  ttmti 
court  erred,  it  thereby  deprived  the  plals. 
tiffs  in  error  of  some  safeguard  insured  Ij 
the  Federal  Constitution. 

Sevier  v.  Haskell,  14  Wall.  16,  20  L.  li 
827;  Palmer  v.  Marston  (Worthy  ▼.  Iftif- 
ton)  14  Wall.  10-12,  20  L.  ed.  826,  887; 
Hoyt  V.  Shelden  (Hoyt  v.  Thompson)  1 
Black,  521,  17  L.  ed.  66. 

The  supreme  court  of  Indiana  in  no  viy 
questioned  the  judgment  of  the  IHinoii 
court,  and  full  faith  and  credit  was  DOt 
denied  it. 

Lloyd  v.. Matthews,  166  U.  S.  222.231. 
39  L.  ed.  128,  129,  16  Sup.  Ct.  Bep.  70; 
Glenn  v.  Garth,  147  U.  S.  360.  368,  37  L 
ed.  203,  206,  13  Sup.  Ct.  Rep.  360;  Finney  f. 
Guy,  189  U.  S.  336,  339,  47  L.  ed.  839,  841. 
23  Sup.  Ct.  Rep.  668. 

Mr.  Justice  White,  after  making  the  for- 
going statement,  delivered  the  opinion  of 
the  court: 

A  motion  has  been  filed  to  dismiM  thi 
writ  of  error  or  to  affirm,  and  we  proceed  it 
once  to  its  consideration.  Several  gronndi 
are  urged  in  argument  in  support  of  the 
motion,  but  we  do  not  find  it  necesmy  to 
do  more  than  consider  an  objection  btiil 
upon  the  absence  of  a  Federal  question. 

The  errors  assigned  are  aa  follows: 

"The  supreme  court  of  Indiana  erred  ii 
holding  and  deciding: 

"1.  That  the  counterclaim  set  up  by  ap- 
pellee  Gates,  the  defendant  in  the  trill 
court,  based  upon  a  breach  of  the  same  cor 
tract  of  hiring,  which  was  the  basis  of  the 
action  of  the  appellants  against  the  ap- 
pellee Gates  in  the  circuit  court  of  Gook 
county,  Illinois,  was  not  adjudicated  by  tki 
judgment  in  the  circuit  court  of  Goik 
county.  Illinois,  and  by  so  decfding  deaiii 
to  the  ju(I;;mont  of  the  circuit  court  of  Gook 
county.  Illinois,  the  force  and  effect  wU^ft 
has  between  the  parties  in  the  state  ef 
Illinois,  wherein  it  was  rendered,  and  dwiei 
full  faith  and  credit  to  said  judgment,  ees- 
trary  to  and  in  'violation  of  article  4.  I  Vfi 
of  the  Constitution  of  the  United  Statea 

"2.  That  the  appellee's  coontereUim  bekf 
valid,  and  not  merged  and  adjudicated  kf 
the  judgment  of  the  circuit  court  of  Ooik 
county,  Illinois,  it  was  of  a  nature  whlck 
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igitiifEt  tie  personal  representa^ 
i  member  of  tlie  part  n  era  hip  of 
,  Kortbmp^  dt  LevinBon,  and  that 
»j)jit  represent  at  ires  of  the  deceased 
were  necre&sary  parties  to  the  ap- 
l  not  having  been  made  partieH^ 
her  the  app^Jlate  eourt  of  the  state 
la,  nor  Ihe  supreme  court  of  the 
Indiajia,  haa  jurisdiction  to  de- 
\ht  ipp>eal,  and  the  same  mu^t  be 
^  and  judgment  of  distnissa]  wiig 
■ed.  Which  final  judginetit  of  the 
Kjurt  neceaaarily  involved  the  ad- 
]  of  th«  elaim  of  the  appellant  a  to 
setbn  of  article  4,  §  1,  of  the 
ioa  of  the  United  States,  ''that  full 
eredit  shall  be  given  in  each  state 
iblic  aeta,  records,  and  judicial  pro- 
of every  other  itate/  which  ad- 
1  traa  adverse  to  appellants'  claim 
Id  provision  of  the  Constitution  of 
td  States." 

assignments  plain  1j  import  that 
me  court  of  Indiana,  on  dismissing 
il  considered  and  decided  a  tjues- 
h  had  been  submitted  to  the  jury 
tal;  vis,j  whether  the  matters  al- 
the  counterclaim  aa  the  basis  for 
V  over  against  the  plaintiffs  had 
0%  been  concluded  by  the  Illinois 
sued  upon  by  the  plaint ilTs.  We 
eonstrue  the  opinion  and  deeision 
lit, 

pellatc  court  of  Indiana  had  held 
ist  appeal  that  the  action  of  the 
t,  in  refusing  to  admit  ev  id  en  re  in 
*f  the  counterdaim^  because  the 
idgment  constituted  res  judimta, 
.  It  had  further  decided  that  the 
im  was  '*based  upon  a  breach  of 
and  constituted  an  in  depend  en  t^ 
B  cause  of  action  in  favor  of  the 
,  and  that  whether  the  questions 
volved  were  in  fact  adjudicated  in 
is  aetion  'was  a  question  for  the 
a  result  of  this  ruling  evidence 
•duced  at  the  subsequent  trial  to 
what  were  the  questions  litigated 
mined  in  the  Illinois  action  and 
t  to  which,  by  the  laws  of  Illinois, 
aent  in  that  caae  possessed  con* 
ree, 

n  the  opinion  delivered  by  the 
t>urt  of  Indiana,  on  dismissing  the 
le  court  did  not  discuss  or  in  any 
'  to  the  scope  and  conclusive  effect 
inoia  judgment.  Undoubtedly,  the 
riew  of  the  law  of  the  case  as  de- 
L  the  first  appeal,  treated  the 
im  aa  containing  allegations  of 
i  breached  of  duty  which  might 
led  the  subject  of  an  independent 
id  It  ie  like  wise  evident  that  the 
i.  IJ.  a.  Book  5L 
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court  waj  of  opinion  that  th«  plaintiffs  were 
hound  to  perfect  their  appeal  from  the  judg- 
ment upon  the  counterclaim^  upon  the  hy- 
pothesis that  the  counterclaim  set  forth  a 
valid  cause  of  action  against  three  indi- 
viduals,  tns*,  the  plaintiffs  in  the  main 
nction.  But  subBtantially  the  eourt  only 
considered  and  disposed  of  a  preliminary 
question  as  to  its  authority  to  pasis  upon 
the  controverted  question g  contained  in  the 
record  before  it.  It  found  that  there  were 
in  the  counterclaim  averments  which  it  had 
been  held  early  in  the  litigation  required  to 
he  submitted  to  a  jury,  that  the  record  ex- 
hibited a  recovery  upon  the  count epclaim 
against  three  persons,  and  that  one  of  sueh 
persons  had  died  after  the  rendition  of 
judgment  against  him  and  bis  associates. 
Construing  the  statutes  of  Indiana,  the 
court  held  that  the  cause  of  action  asserted 
in  the  counterclaim  survived  the  death  of 
the  party  deceased,  against  whom  a  re- 
covery bad  been  had,  that  such  cause  of 
action  could  have  been  revived  against  the 
personal  representative  of  the  deceased,  and 
that  the  personal  representative  wa.^  a 
necessary  party  appellant,  and,  not  having 
been  made  a  co appellant  and  served  with 
notice  of  the  appeal,  tbc  court  was  without 
jurisdiction  to  pass  upon  the  errors  assigned 
upon  the  appeal.  To  give  effect  to  the  as- 
signments of  error  we  should  be  ohli^jed  to 
make  the  impossible  ruling  that,  despite  the 
overruJing  of  a  demurrer  *to  the  counter- [0&] 
claim  by  the  trial  court,  and  the  decision  in 
respect  to  that  pleading  made  by  the  ap- 
pellate court  on  the  first  appeal,  a  msrv:  in- 
spection of  the  counterclaim  so  plainly 
demonstrates  that  the  pleading  is  destitute 
of  merit  that  it  should  he  held  to  have  been 
the  duty  of  the  state  court  of  last  resort  to 
have  treated  the  pleading  as  a  aham  and  to 
have  disposed  of  the  appeal  upon  the  hy- 
pothesis that  the  counterclaim  was  non- 
existent. 

The  removal  of  the  cause  from  the  appel- 
late court  into  the  supreme  court  of  Indiana 
vacated  the  decision  of  the  former  trihunal, 
and  after  transfer  the  case  stood  in  the 
highest  court  of  Indiana  as  though  it  had 
been  appealed  to  that  court  directly  from 
the  trial  court.  Oater  v.  Broe,  161  Ind.  114, 
64  N,  E<  918.  Had  the  appeal  been  properly 
taken  H  would  have  been  the  duty  of  the 
supreme  court  of  Indiana  to  pass  upon  the 
questions  presented  by  the  record  before  itj 
including,  it  may  he«  a  Federal  question^ 
based  upon  the  due  faith  and  credit  clause 
of  the  Constitution,  which^  on  various  oe- 
casions,  was  pressed  upon  the  attention  of 
the  trial  court.  In  legal  effect,  however,  the 
case  stands  as  though  no  appeal  had  been 
prosecuted  from  the  judgment  rendered  by 
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the  trial  court.  As  the  jurisdiction  of  this 
court  to  review  the  judgments  or  decree  of 
state  courts  when  a  Federal  question  is  pre- 
sented is  limited  to  the  review  of  a  final 
judgment  or  decree,  actually  or  constructive- 
ly deciding  such  question,  when  rendered  by 
the  highest  court  of  a  state  in  which  a  de- 
cision in  the  suit  could  be  had,  and  as,  for 
the  want  of  a  proper  appeal,  no  final  judg- 
ment or  decree  in  such  court  has  been  ren- 
dered, it  results  that  the  statutory  pre- 
requisite for  the  exercise  in  this  case  of  the 
reviewing  power  of  this  court  is  wanting. 
Writ  of  error  dismissed. 


[96]  •  J.  B.  ORCUTT  COMPANY,  Charles  Dun- 
can,  Charles   H.   Dauchy   Company,   and 
Charles  Duncan,  Trustee,  Petitioners, 
▼. 
CHARLES  H.  GREEN  et  al. 

(See  S.  C.  Reporter's  ed.  96-103.) 

Bankruptcy — ^validity    of    general    order — 
filing  claim. 

1.  The  Supreme  Court  of  the  United 
States  was  empowered  by  the  provision  of 
the  bankrupt  act  of  Julv  1,  1898  (30  Stat, 
at  L.  554,  chap.  541,  U.  S.  Comp.  Stat.  1901, 
p.  3434),  §  30,  that  all  necessary  rules, 
forms,  and  orders  as  to  procedure  and  for 
carrying  the  act  into  force  and  effect  shall 
be  prescribed,  and  may  be  amended  from 
time  to  time,  by  that  court,  to  provide  by 
general  orders  in  bankruptcy  No.  21,  that 
proofs  of  debt  received  by  any  trustee  shall 
be  delivered  to  the  referee  to  whom  the 
cause  is  referred. 

Bankruptcy — filing  claim  with  trustee. 

2.  The  presentation  and  delivery  of 
proof  of  claim  to  the  trustee  in  bankruptcy 
within  a  year  after  the  adjudication  is  a 
suflicient  filing  within  the  meaning  of  the 
bankrupt  act  of  Julv  1,  1898  (30  Stat,  at  L. 
561.  chap.  541,  U.  S.  Comp.  Stat.  1901,  p. 
3443),  §  57,  when  read  in  connection  with 
general  orders  in  bankruptcy  No.  21,  pro- 
viding that  proofs  of  debt  received  by  any 
tnistoe  shall  be  delivered  to  the  referee  to 
whom  the  cause  is  referred. 
Bankruptcy  —  filing   claim  —  trustee's    own 

claim. 

3.  A  trustee  in  bankruptcy  cannot  file 
with  himself  his  proof  of  his  own  claim 
against  the  bankrupt  estate,  nor  will  the 
delivery  of  such  claim  to  his  attorney,  to  be 
filed  with  the  referee,  be  deemed  the 
equivalent  of  a  delivery  to  such  referee. 

[No.  116.] 

Argued  December  6,   1906.      Decided  Janu- 
ary 7,  1907. 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  an  order  reversing 
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an  order  of  the  District  Court  for  thi 
Northern  District  of  New  York,  whii^» 
versing  the  determination  of  a  refera  k 
bankruptcy,  directed  that  certain  efaoi 
against  the  bankrupt  estate  should  be  U 
as  of  the  date  when  deliyered  to  the  ti» 
tee.  Order  of  the  Girciut  Court  of  Apftik 
reversed  and  that  of  tlie  District  CM 
modified  by  refusing  tlie  fiHiig  of  the  pml 
of  claim  of  the  trustee  himself,  and  n  • 
modified  afifirmed. 

See  same  case  below,  70  C  C  A.  101, 19 
Fed.  517. 


Statement  by  Mr.  Justioe  ! 

This  case  comes  here  upon  xetiin  (o  s 
writ  of  certiorari,  issued  by  tliia  eovt  ti 
the  circuit  court  of  appeals  of  the  i 
circuit.  It  is  a  prooeeding  in  ~ 
and  the  question  inyolved  is  one  in  i 
to  the  sufficiency  of  the  filing  of 
proofs  of  claims  against  the  bankniptf  » 
tate. 

The  facts   are    these:      Messrs.    lapM 
Brothers  were  adjudicated  banknipts  is  fi^ 
ceedings  in  the  district  court  of  the  VMt 
States  for  the  northern    district   of  HiV 
York  on  the  3d  day    of    December,  IMt 
Soon  thereafter  one  Charles  Duncan  was  i^ 
pointed   trustee,  and  on   the   10th  dsj  rf 
December,  1902,  he  duly  verified  a  proof  rf  , 
claim  in  his  own  behalf  for  $4fl71,  atei^  ' 
ting  an  offset  of  $327.    On  the  1st  of  AlA 
1903,  the  J.  B.  Orcutt  Company  duly  nrt- 
fied  a  proof  of  claim  against  tbs  baBldSptf 
estate  for  $893.68,  and  in  a  short  tine  kt 
livered  it  to  the  trustee.    At  the  fiist  aiil^ 
ing  of  creditors  Charles  H.  Daoehy  Obb- 
pany  presented  to  the  referee   a  dcfeettii 
proof  of  claim  against  said  bankrapCs  f* 
$3,335.67,  which  was  returned  by  the  nftm 
to  said  company  *for  correction.    Prior  l^i 
January  23,  1903,  the  Dauchy  Company  l^f 
verified  another  proof  of  claim  in  the  euN 
amount,  prepared  by  Henry  W.  Smith,  til 
attorney  for  the  trustee,  who   had 
teered  to  prepare  the  same  so  as  to  < 
with  the  rules,  and  on  or  about  Match  Hk 
1903,  the  Dauchy  Company  deHveved  ttii 
proof  of  claim  to  the  trustee.    Prior  to  tal 
1,    1903,    the    trustee    deliirered   aU  thM 
claims  to  said  Henry  W.  Sioith,  with  48mt 
tions  to  file  the    same    with   tbs  roffai^ 
which  the  attorney  promised  to  do.   la  Ilk 
he  failed.    When  the  attorney   Salli  » 
ceived  these  claims  from    the   tni(ii  li 
handed  them  to  a  derk  In  his  < 
ing  him  to  put  them  with  the  [ 
proceeding,  and  shortly  after  toU  thi  i 
to  file  the  proofs  of  the    elafan   wItt  ii. 
referee.    The  clerk  neglected  to  do  8%  mI; 
some  time  afterwarda,  upon  being  ashii  liJ 
regard  to  it,  said  that  be  wonld  do  so  kr  • 
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^awdktftly.    Thb  was  before  the  expiration 

tie  y*ar  after  the  adjudication.    But  be 

m  f«iM  to  mmke  the  filing.  The  Dauobj 

wMch  hmd  been  left    with    the    at- 

'j,  h  Ickst  and  cannot  he  found,  after 

diligwt  Ewnirch   made  by  the    attorney    for 

It  in  %h  ofiicT*     The  other  two  claims,  the 

Orrott  Compajiy  and  Diincan*8  own  elaiiri, 

fiere  found  in  a  package  of  papers  relatiog 

1^ ioother  bankrupt c^y  proceeding.    Another 

'proof  of  claim,  for  the  same  amount,  was 

mide  by  the    Dauchy     Company    April   2, 

1S<U,   and,    with    the    Dunean    and    Orcutt 

proofs,  iraj    presented    to    the    referee    for 

ftlifij,  eaj-'h  proof  being  accompanied  by  a 

Petition,  dated   April  2,  1004,   for  leave  to 

Ik  e«cb  of  said  claims  nunc  pro  tunr  afl  of 

iiie  prior  to  December  3,  19C^3,  or  for  sueh 

ler  Df  further  relief  as  might  be  pi  fit  and 

'|K»per,   Smith  wa^  not  the  attorney  for  any 

'  "fk^ciaijuants,  and  his  faihire  to  file  with 

referee  was  not  by  virtue  of  any  in- 

lua   to    withhold    Buch    claims    from 

^  nor  wa«  it  known  on  the  part  of  any 

tilt  ckimants  that  he  had  failed  to  file 

ken  lint i J  more  than  a  year  after  the  ad- 

idhiticm. 

^1*011  the  presentation  of  theie  elaims 
Ihe  petition,  other  eneditors  of  the 
■Qtapt«  objected  to  the  granting  of  the 
iBef  isked  in  the  petition,  upon  the  ground 
it  the  djums  'bad  not  been  gieaaonably 
Itiented  to  the  court,  and  were  barred 
ter  the  provisions  of  S  57n  of  the  bank- 
%tpt€y  act,  m  SUt  at  L.  561,  ehap.  541, 
C^  SComp.  Stat.  ItKll,  p.  S444,] 

Upon  the  hearing  of  the  petition  for  leave 
to  fil*  these  protvfs  of  claim*  the  referee  to 
vbom  the  ease  bad  been  referred  denied  the 
petition,  tinder  the  objection  of  other 
cttditors,  on  the  ground  that*  one  year  hav- 
iuf  expired  subsequent  to  the  adjudication 
tf  bankruptcy  and  prior  to  the  filing  of  the 
Itfirtl  petitions  and  the  presentation  there- 
*ftll  to  the  referee,  the  referee  had  no 
power  to  perm  it  the  filing  of  said  proofs  of 
cklm*.  and  that  neither  the  referee  nor  the 
Rwt  had  any  discretionary  power  to  per- 
^  either  of  said  proofs  of  claims  to  be 
4Nt  either  nunc  pro  turn*  or  otherwise.  An 
wder  denying  the  relief  asked  wns  duly 
milled. 

The  referee  then  eertifled  for  review  by 
tW  district  court  the  question  whethej*  his 
didfiioii  was  correct  in  refusing  the  relief 
vtitd  by  the  claimants. 

Tie  district  court  directed  that  the  claims 
^  tie  petitioning  creditors  should  be  filed 
"  of  the  date  when  delivered  to  the  trustee. 
Oitrles  H.  Green,  one  of  the  creditors  of 
tfce  bmkTuptB,  thereupon  appealed  from  the 
*der  of  the  district  court  reversing  the  de- 
"Pnnination  made  by  the  referee*  to  the 
104  17.  8. 


United  States  oircuit  court  of  appeals  for 
the  second  circuit,  and  iJi  his  appeal,  in  \riew 
of  the  position  of  the  trustee  and  bis  refusal 
himself  to  act  in  the  matter,  Green  asked 
that  he  might  be  permitted  to  prosecute 
the  appeal  for  himself  and  the  other  credit- 
ora.  The  district  court  thereupon  allowed 
the  appeal  and  cited  the  respondenti  to  ap* 
pear  tn  the  circuit  court  of  appeals.  That 
court,  having  heard  the  case  argued,  re- 
versed the  decision  of  the  district  court,  and 
affirmed  that  of  the  referee.  A  brief 
memorandum  was  filed  by  the  court*  in 
which  it  wai  stated  that  the  referee  had 
given  a  very  full  eKamination  of  the  ques- 
tion of  law  involved,  and  that  the  court  con- 
curred in  his  interpretation  of  the  statnti, 
and  that  his  opinion  might  be  pHnted  as  a 
supplement  to  the  memorandum  of  the 
court- 
Messrs.  Reginald  S.  Huidekoper  and 
Charles  Cowles  Tucker  arguefl  the  cause* 
and,  with  Mr.  J.  Miller  Kenyon,  filed  a  brief 
for  petitioners, 

Mr.  Herbert  D.  Bailey  argtied  the  cause, 
and,  with  Mr.  Frank  H.  Deal,  filed  a  brief  for 
respondents* 

Mr.  Justice  Peckham,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  question  in  this  case  resolves  itself 
into  one  of  the  sufficiency  of  the  presenta- 
tion of  proofs  of  claims  of  the  creditors 
named  in  the  foregoing  statement.  They 
were,  in  reality,  presented  and  delivered  to 
the  trustee  in  bankruptcy  before  the  ex- 
piration of  one  year  after  adjudication,  but 
there  was  no  actual  filing  of  the  claims  with 
the  referee  until  after  the  expiration  of  that 
time,  w*hen  the  attempt  to  file  them  with 
the  petition  was  made  as  above  stated. 

The  question  turns  upon  the  construction 
of  some  of  the  subdivisions  of  the  57th 
section  of  the  bankruptcy  act,  together  with 
the  21st  general  order  in  bankruptcy,  the 
last  part  of  whirh  reads:  "Proofs  of  debt 
received  by  any  trustee  fehall  be  delivered 
to  the  referee  to  whom  the  cause  is  re- 
ferred." 

Subfiection  a  of  g  57  provides  that  "proof 
of  claims  shall  consist  of  a  statement  under 
nath,  in  writing*  signed  by  a  creditor,  set* 
ting  forth  the  claim,  the  consideration 
therefor,  and  whether  any,  and,  if  so,  what, 
securities  are  held  therefor;  and  whether 
any,  and,  if  so,  what,  payments  have  been 
made  thereon,  and  that  the  sum  claimed  is 
justly  owing  from  the  bankrupt  to  the 
creditor." 

Subsection  e  provides  that  "claims,  after 
being  proved,  may,     *lor  the  purpose  of  al-[101J 
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Iowa  nee,  be  filed  by  the  claimants  in  the 
court  where  the  proceedings  are  pending,  or 
before  the  referee  if  the  case  has  been  re- 
ferred." 

Subsection  d  provides  that  "claims  which 
have  been  duly  proved  shall  be  allowed, 
upon  receipt  by  or  upon  presentation  to  the 
court,  unless  objection  to  their  allowance 
shall  be  made  by  parties  in  interest,  or 
their  consideration  be  continued  for  cause 
by  the  court  upon  its  own  motion." 

Subsection  n  provides  that  "claims  shall 
not  be  proved  against  a  bankrupt  estate 
subsequent  to  one  year  after  the  adjudi- 
cation." 

If  the  presentation  and  delivery  of  these 
proofs  of  claim  in  the  case  before  us  with 
the  trustee  was  sufficient  within  the  mean- 
ing of  the  bankruptcy  act;  then  the  referee 
should  have  proceeded  to  determine  the 
question  of  their  allowance,  when  presented 
to  him,  the  same  as  if  they  had  been  filed 
with  him  personally  within  the  year  subse- 
quent to  adjudication. 

We  have  been  referred  to  no  case  in  this 
court  deciding  the  exact  question,  nor  is 
there  cited  any  case  in  the  lower  courts 
wherein  it  has  been  decided,  with  the  excep- 
tion of  that  of  Re  Seff,  district  court  of 
United  States,  southern  district  of  New 
York  (not  reported),  where  the  question  be- 
fore us  seems  to  have  been  directly  before 
that  court,  and  the  decision  was  in  favor  of 
the  sufficiency  of  the  filing  with  the  trustee. 
The  parties  hereto  have  cited  a  great  many 
cases  in  the  lower  courts  deciding  questions 
somewhat  analogous  to  the  one  now  before 
us,  but  none  in  which  this  question  has  1>een 
decided.  We,  therefore,  think  it  unneces- 
sary to  refer  to  them. 

We  are  of  opinion,  taking  into  considera- 
tion the  various  provisions  of  the  57th 
section  of  the  bankruptcy  act,  in  connection 
with  Xo.  21  of  the  general  orders  in  bank- 
ruptcy, adopted  by  this  court,  that  the 
presentation  and  delivery  of  proofs  of  claim 
to  the  trustee  in  bankruptcy  within  the 
year  after  the  adjudicaticn  is  a  filing  with- 
in the  statute  and  the  general  order  above 
mentioned. 

The  general  orders  of  this  court  are  pro- 
[102]vi(letl  for  by  8  •30  of  the  bankruptcy  act, 
which  enacts  that  "all  necessary  rules, 
forms,  and  orders  as  to  procedure  and  for 
carrying  this  act  into  force  and  effect  shall 
be  prescnl)ed,  and  may  be  amended  from 
time  to  time,  by  the  Supreme  Court  of  the 
Unite*!  States."  Under  that  section  this 
court  had  the  power  to  provide,  as  it  has 
done  in  onler  21.  that  "proofs  of  debt  re- 
ceived by  any  trustee  shall  be  delivered  to 
the  referee  to  whom  the  cause  is  re- 
ferred." There  is  nothing  in  that  provision 
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inconsistent  with,  or  oppowd  to,  uytl 
stated  in  the  bankruptcy  law  upon  the  i 
ject,  and  we  must,  therefore,  take 
statute  and  the  order  and  read  them 
gether,  the  order  being  simply  somewhat 
an  amplification  of  the  law  with  respect 
procedure,  but  nothing  which  can  be  a 
strued  as  beyond  the  powers^  granted  to  t 
court  by  virtue  of  the  law  itself.  The  que 
tion  is  not  whether  anyone  but  the  con 
or  referee  can  pass  upon  a  claim  and  aOo 
it  or  disallow  it.  That  must  be  done  bj  tl 
court  or  referee;  but  it  is  simply  whctb 
a  delivery  of  a  claim,  properly  proved.  < 
the  trustee,  is  a  sufficient  filing.  The  li 
provides  (subsection  c  of  §  57)  thtt  tl 
claims,  after  being  proved,  may,  for  tl 
purpose  of  allowance,  be  filed  by  the  rltic 
ants  in  the  court  where  the  proceedings  i 
pending,  or  before  the  referee,  if  the  c& 
has  been  referred;  but  that  does  not  pr 
hibit  their  being  filed  somewhere  else  pri 
to  their  allowance,  and  the  order  in  biuii 
ruptcy  in  substance  provides  that  they  m 
be  filed,  after  being  proved,  with  the  tru 
tee.  Such  order  is  equivalent  to  nyii 
that  proofs  of  debt  (or  claim)  may  be  r 
ceived  by  the  trustee.  When  they  ire  i 
received  by  him  they  are  in  legal  effect  r 
ceived  by  the  court,  whose  officer  the  tn 
tee  is.  Having  been  received  by  tl 
trustee,  under  authority  of  law,  the  proo 
of  debt  are  thereby  sufficiently  filed  M  (i 
as  the  creditors  arc  concerned,  and  it 
the  duty  of  the  trustee  to  deliver  them  < 
the  referee.  If  the  trustee  inadveitcBt 
neglects  to  perform  that  duty  it  ii  tl 
neglect  of  an  officer  of  the  court,  and  tl 
creditors  are  in  no  way  responsible  thcf 
for.  The  presentation  and  filing  have  bn 
made  within  the  time  provided  for  end  wi 
one  of  the  proper  'officers,  his  failure  to  d 
liver  to  the  referee  cannot  be  held  to  be 
failure  on  the  part  of  the  creditor  to  propi 
ly  file  his  proofs. 

Not  much  benefit  can  be  derived  from  i 
examination  of  the  bankruptcy  act  of  II 
[14  Stat,  at  L.  517,  chap.  176].  in  refcni 
to  the  provisions  therein  contidned,  gnati 
power  to  the  justices  of  the  Supreme  CM 
to  fram^  general  orders  for  the  pupi 
named.  See  §  10,  bankruptcy  act  of  li 
We  think  it  plain  that,  so  far  as  tUi  M 
ter  is  concerned,  the  Supreme  Govt  h 
full  power  tn  make  the  general  order  it  i 

Different  considerations,  howefer,  WH 
to  the  one  claim  made  by  th«  trustee  U 
self.  We  do  not  think  that  in  any  iv 
a  trustee  could  file  with  himself  his  ft 
of  his  own  claim  against  the  estate  of 
bankrupt.  Heneral  principles  of  law  fsi 
that  he  should  so  act  in  hia  own  ease,  i 
his  delivery  of  his  own  claim   to   Us 

V. 


t«aij  ^vM  not  m&ke  iucli  delivery  stand 
It  l&i  pUet  of  a  delivery  to  the  referee. 

TIeK  views  lead  to  E  reveraal  of  tlie 
order  nf  the  Circuit  Court  of  Appeala,  and 
thf  ifltrraance  of  tlie  order  made  by  the 
Dirtrict  Court,  with  the  modification,  re- 
Mug  Ihe  filing  of  the  proof  of  olaim  of  the 
imin  hiiii4«lf. 

ltd  it  k  §o  ordered. 


AilllllCAN     SMELTING     &     EEFTNING 
COMPAKY,  Piff.  m  Err., 
v. 
PBOriE  OF  THE  STATE  OF  COLORADO 
EXREL.  HENHY  A.  UNDSLEy,  Diatriut 
AOomey  of  tbt  Second  Judiciai  District 
of  the  State  of  Colorado,  Deft,  io  Err. 

iSce  a  C.  Reporler'a  ©d.  103-1160 

Ceiititutioit&]  law — impairing  contract  obli- 
litioa^^-ta^fition  of  foreign  coiporation. 
A  coDtrajct  right  to  do  busioess  In 
tht  Kite  during  the  eorpurate  lifetime  of 
ekriiit^Uc  corporations  witliuut  being  subject 
tp  wij  ^t*Ater  liabilities  than  then  were  or 
siiglit  be  im posed  upon  domestic  corpora- 
litm  w&i  acquired  by  a  foroign  corporation 
^  nrtue  of  its  admission  into  the  state  of 
Col<irado  with  the  right  to  do  bus  iocs  a  there- 
hundci  the  then -existing  laws  of  that  siatei 
ttbltli,  inttsr  itliai  Subjected  foreign  corpora- 
tbia  oomiog  into  the  state  to  the  Habllitiea, 
futiiftions,  asd  duties  which  then  were  or 
S^i  ilifreafter  be  imposed  upon  domestic 
enpt^r&tiotis  of  like  character^  and  ^ueh  right 
ta*  Qncunstittitionally  impaired  by  Colo,  act 
Dt  iUith  22,  1»02,  g  60,  exacting  from  such 
oorpontion  an  annual  tax  or  Itecnae  fee  in 
ia^e  the  anionnt  of  that  imposed  by  |  &4 
VfdiL  domestic  corporations. 

[No.  143.1 

%ied  December  20,  21,  wm.    Decided  Jan- 
uary 7,  1007. 

IK  ERROR  to  the  Supreme  Court  of  the 
State  of  Colorado  to  review  a  judgment 
*kiA  affirmed  a  judgment  of  the  District 
Cifft  fpr  the  County  of  Denver,  in  that 
^itet  forfeiting  the  right  of  a  foreign  cor- 
pntion  to  do  business  in  the  state  until 
i  %rtaiii  tax  shall  be  paid.  Reversed  and 
'^fl'Wided  for  further  proceedings. 

See  same   case    below.    34   Colo,   240.   82 
^^1. 


Statement  by  Mr,  Justice  Peckham: 
The  writ  of  error  in  tbis  eaae  brings  up 
for  review  the  juilgment  o(  the  supreme 
court  of  Colorado*  which  affirmed  the  judg- 
ment of  the  trial  conrtt  forfeiting  the  right 
of  the  plaintiff  in  error^  hereinafter  called 
the  corporation,  to  do  business  as  a  foreign 
corporation  within  the  state  until  a  certain 
tax  therein  adjudged  to  be  due  should  be 
paid.  The  corporation  refused  to  pay  the 
tax,  and  thereupiin,  at  the  instance  of  the 
district  attorney  and  the  attorney  general 
of  the  state t  a  proceeding  in  the  nature  of 
quo  warranto  against  the  corporation  was 
commenced  for  the  purpose  of  obtaining  a 
forfeiture  of  the  franchise  of  the  corpora* 
tion  for  its  failure  to  pay  the  ** annual  state 
corpora  lion  license  tax."  The  defense  set 
up  thjit  the  tax  was  a  violation  of  the  Fed* 
cral  Constitution  as  impitiring  the  obUga* 
tion  of  a  contraet*  and  in  other  particulari 
named.  Upon  the  trial  the  court  found  that 
there  was  due  to  the  state  of  Coloradu  the 
sum  of  lljfMN),  being  the  amount  of  tin*  an- 
nual tax  due  by  reason  of  the  statute,  which 
was  held  valid.  A  decree  was  theretJiKm 
enteredt  forfeiting  the  right  of  the  corpo* 
ration  to  do  business  within  the  limits  of 
the  state  of  Colorado  until  the  tax  was  juiid, 
►and  it  was  "absolutely  and  wholly  deprived 
of  all  rights  and  privileges  within  thi-  sUte 
of  Colorado  until  such  tax  is  paid."  Upon 
appeal  to  the  supreme  court  of  the  f^tate 
this  judgment  was  alfirmed^  and  the  corpo- 
ration then  sued  out  this  writ  of  error. 

The  corjxiration  was  incorporated  April  4, 
181111,  in  New  Jerse3%  and  it  is  permitted  by 
its  articles  of  incorpijration  to  do  business 
in  other  states,  and  to  carry  on  a  general 
ore  reductibn,  milling,  mining,  and  other 
husine^s  mentioned  in  such  ^articles.  On[lOS] 
April  28,  1890,  it  duly  made  application  to 
the  proper  state  authorities  of  C^Jlorado  for 
permission  to  enter  and  transact  business  in 
that  state,  imder  the  Liwb  thereof.  At  this 
time  its  capital  stuck  was  $05,000,000,  di- 
vided into  shares  of  the  par  value  of  ^100 
each.  Subsequently,  and  on  April  8,  1901, 
its  capital  stock  wa.a  incrt^ased  to  $100,OtK),- 
000,  and  the  certificnte  of  such  increase  was 
duly  tiled  in  Colorado.  Section  4J>0  (Mills' 
Annotated  Statutes  of  Colorado),  after 
making  provision  for  the  performanec  of 
certain  conditions  by  a  foreign  corporation 
enieriiig  the  state,  continued f     "And  such 


NoTt— On  corporate  taxation  as  affected 
^  the  contract  clause  in  the  Federal  Con- 
•tttution — see  note  to  Adams  v.  Yazoo  &  M. 
Vslley  R.  Co.  60  LJR.A.  33. 

As  to  impairing  the  obligation  of  a  con- 
tniet  for  exemption  from  taxation — see  note 
to  Wicomico  County  v.  Bancroft,  70  C.  C. 
A  294. 
tOA  V.  1. 


As  to  what  laws  are  void  as  impairing  ob- 
ligation of  contracts — see  notes  to  Franklin 
Countv  Grammar  School  v.  Bailey,  10  L.R. 
A.  405;  Fletcher  v.  Peck,  3  L.  ed.  U.  S.  162; 
McCanna  &  F.  Co.  v.  Citizens*  Trust  &  Sure- 
ty Co.  24  C.  C.  A.  20,  and  Montana  Ore-Pur- 
chasing Co.  V.  Boston  &  M.  Consol.  Copper 
&  S.  Min.  Co.  36  C.  C.  A.  12. 
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corporation  shall  be  subjected  to  all  the 
liabilities,  restrictions,  and  duties  which  are 
or  may  be  imposed  upon  such  corporations 
of  like  character  organized  under  the  gen- 
eral laws  of  this  state,  and  shall  have  no 
other  or  greater  powers."  Section  500  of 
the  same  statute  provided  that  a  foreign 
corporation  must  file  in  the  office  of  the 
secretary  of  state  a  copy  of  its  charter,  or, 
if  incorporated  under  a  general  corporation 
law,  a  copy  of  such  certificate  of  incorpo- 
ration, and  such  general  corporation  law, 
duly  certified.  Section  1  of  chapter  51 
of  the  Session  Laws  of  Colorado  for 
1897  provided  that  every  foreign  cor- 
poration should  pay  to  the  secretary  of 
state,  for  the  use  of  the  state,  a  fee  of 
$10  if  the  capital  stock  did  not  exceed 
$50,000.  If  in  excess  of  that  sum  the  cor- 
poration was  to  pay  "the  further  sum  of 
15  cents  on  each  and  every  thousand  dol- 
lars of  such  excess,  and  a  like  fee  of  15 
cents  on  each  thousand  of  the  amount  of 
each  subsefjuent  increase  of  stock.  The  said 
fee  shall  be  due  and  payable  upon  the  fil- 
ing of  certificate  of  incorporation,  articles 
of  association,  or  charter  of  said  incorpora- 
tion, joint  stock  company,  or  association, 
in  the  office  of  the  secretary  of  state;  and 
no  such  corporation,  joint  stock  company, 
or  association  shall  have  or  exercise  any  cor- 
porate powers  or  be  permitted  to  do  any  busi- 
ness in  this  state  until  the  said  fee  shall 
have  been  paid:  and  the  secretary  of  state 
shall  not  file  any  certificate  of  incorporation, 
articles  of  association,  charter,  or  certificate 
of  the  increase  of  capital  stock,  or  certify  or 
[106]give  any  certificate  to  'any  such  corpora- 
tion, joint  stock  company,  or  association, 
until  said  fee  shall  have  been  paid  to  him." 
By  §  10  of  chapter  52  of  the  Session  Laws 
of  Colorado  for  1901  it  was  provided  that 
no  foreign  corporation  could  "exercise  any 
corporate  power  or  acquire  or  hold  any  real 
or  personal  property,  franchises,  rights,  or 
privilejres.  or  do  any  business  or  prosecute 
or  defend  in  any  suit,  in  this  state,  until 
it  shall  have  received  from  the  secretary  of 
this  state  a  certificate  setting  forth  that 
full  payment  has  been  made  by  such  corpo- 
ration, joint  stock  company,  or  association 
of  all  fees  and  taxes  prescribed  by  law  to 
be  paid  to  the  secretary  of  state,  and  every 
such  corporation,  joint  stock  company,  or 
association  shall  pay  to  the  secretary  of 
state  for  each  such  certificate  a  fee  of  $5." 
In  accordance  with  the  provisions  of  § 
1  of  the  Laws  of  1897.  above  mentioned, 
the  corporation  paid,  upon  filing  its  certifi- 
cate, April  28,  1899,  to  the  secretary  of 
stato.  for  the  use  of  the  state,  $9,i 92.50  on 
its  original  capitalization;  and  on  May  17, 
1901.  tlu'  further  sum  of  $r).2.')0  upon  its  in- 
crease of  capital  stock  to  $100,000,000. 
894 


Thereupon  the  secretary  of  atate  imwdi 
certificate,  stating  the  filing  of  the  pro^ 
papers  with  him,  and  further  stating  thit 
''pursuant  to  the  provisions  of  |  10  of  idi 
act  (1901)  I  hereby  certify  that  the  mM 
company  has  made  full  payment  of  all  ha 
prescribed  by  law  to  be  paid  to  the  leen- 
tary  of  state  and  due  at  the  time  of  the » 
suing  of  this  certificate,  and  is  hereby  !■• 
thorized  to  exercise  any  corporate  povoi 
provided  for  by  law."  This  was  giToi  a- 
der  the  hand  and  official  seal  of  the  ncr- 
tary  of  state,  and  was  dated  on  the  SUt 
day  of  May,  1901.  There  were  at  thh  tSm 
no  other  statutes  providing  for  the  payaol 
of  any  charges,  fees,  or  taxes  for  eoouig 
into  and  doing  business  in  the  state  of  Obi- 
orado. 

The  corporation,  upon  entering  the  itate 
in  1899  under  its  permission  to  enter  iii 
transact  business  therein,  immediately  eoa- 
menced  to  erect  a  plant  for  the  purpoiecf 
carrying  on  its  business  as  a  oorpontioi, 
and  before  the  commencement  *of  these  pio-[l 
ceedings  it  had  invested  for  that  porpaM 
in  the  state  sums  amounting  to  mora  tki 
$5,000,000.  At  the  time  the  oorporatioB  wm 
permitted  to  enter  and  carry  on  its  bmiMi 
in  the  state  the  statute  of  Colondo  pio- 
vided  that  the  term  of  life  of  corpontksi 
formed  under  the  laws  of  that  state  ihoaU 
be  twenty  years.  After  the  corporatioa  hid 
been  doing  business  for  some  three  jttn, 
and  on  March  22,  1902.  the  legislatora  ti 
Colorado  passed  an  act  in  relation  to  tana 
Colo.  Sess.  Laws  1902,  pp.  43,  180,  etc. 

Section  64  of  that  act  provided  that  il 
domestic  corporations  should  thereafter  lal 
on  or  before  the  1st  day  of  May  of  iick 
year,  or  at  the  time  of  obtaining  sueh  cktf' 
ter  or  certificate  of  incorporation,  pay  in 
annual  state  corporation  license  tax,"  ti 
the  auditor  of  the  state,  of  2  ccnti  op* 
each  $1,000  of  its  capital  stock. 

Section  65  provides  that  every  fon^ 
corporation  which  had  theretofore  Mxati 
**the  right  and  privilege  to  transact  ui 
carry  on  business  within  the  limits  of  thi 
state  of  Coloraao  shall,  in  addition  U  thf 
fees  and  taxes  now  provided  for  hv  ta 
and  as  a  condition  precedent  to  its  r%ll  ti 
do  any  business  within  the  limitt  of  ttb 
state,  pay  annually  ..."  a  atatr  I* 
cense  tax  of  4  cents  upon  ench  91,008  o(  Mi 
capital  stock. 

Section  66  provided  that  cTeiy  eoffM' 
tion  which  should  fail  to  pay  the  tai  p» 
vided  for  in  §§  64  and  65  (sapim  AhM 
forfeit  its  right  to  do  buaineaa  witUa  tM 
state  until  the  tax  wma  paid,  aad  Airil 
be  deprived  of  all  rights  and  pirlvflsgaii  lii 
the  fact  of  such  failure  might  be  phiM 
as  an  absolute  defense  to  any  and  aH  it 
tions,  suits,  or  proceedings,  in  law  m  k 


lAM  Bicstmro  k  B.  Co,  ?.  CoumAso  ex  bel.  Liiroatsr. 


tqalijt  brought  or  mamtAined  bj  or  on  he- 
i  111/  d  such  corporationB,  in  any  eouH  of 
ifflffip^ient  juTisdietioD  within  the  limiU  of 
I  Ik  Stat*,  antil  such  tax  was  paid, 
j  This  corpomtion  rt?  fused  to  pay,  and  the 
{gate,  tlLftiiigh  Its  district  attom<^j  and  at- 
ifDnqr  |eaeral,  commea€«ti  thk  suit  for  the 
|npow  of  forfeiting  its  right  to  remain  m 
|Uii  it&te  unless  and  until  it  paid  the 
SM^j  under  the  statute  of  10O2« 

Mi.  Tbomas  Thacher  argued  the  cause 
iad  61d  a  brief  for  pfainti^  in  Ftror  i 

tit  intention  of  the  Colorado  law  waa 
io  erette  sabstantial  uniformity  as  to  oor- 
poRitieina.  whether  originally  incorporated 
liiorotJt  of  the  atate,  which  have  complied 
I  with  ite  conditions  for  acquiring  the  right 
lif  mmrpomtion  within  its  iMiundaries, 

If  Em  Silfer  Min*  Co.  v.  Cowie,  31  Colo, 
(4««,  T2Pac!.  lOSI;  Stevens  v.  Pratt,  101  IlL 

It  if  not  necessary  to  consider  whether 
fifMiijeiit*  made  upon  the  faith  of  such  a 
ai^ii^se  are  suflieient  consideration,  so  that 
ifter  the  grant  of  the  franchise  must 

f  deemed  a  binding;  contract  (Powers  v* 
frtmit,  G,  H.  ±  M,  R.  Co.  201  U.  a  543, 
ptid.  860,  20  Sup.  Ct.  Rep.  550},  for  in 
Ifaii  ca^  not  only  was  such  investment 
Me  up  to  millions,  but  a  substant^ial  sum 
Wu  required  to  be  paid  and  was  paid  at 
m  time  of  the  grants  Here  there  can  be  no 
flcitioti  s^  to  the  consideration. 

Whit  the  corporation  got  in  this  cas€ 
»M  Dot  n  mere  revocable  license. 

Home  for  the  Friend  lei i  v.  Rouse.  S  Wall. 
<*).  19  L.  ed.  495 1  Powers  v,  Detroit,  G. 
H.  k  M  R.  C^i,  supra, 

Tkre  is  a  wide  distinetion  between  the 
pttw^r  to  alter  or  annul,  here  reserved,  and 
tb  iiiirMtricted  reserved  power  in  the  laws 
^i  Cf^astittitions  of  many  states. 

ri(?kshurg  V;  Vickaburg  Waterworks  Co. 
^  U.  S,  45a,  50  L.  ed,  110-2,  20  Sup.  Ct, 
^660. 

Foiugn  corporations  are  not  outride  of 
h  protection  of  the  Constitution  for  tlic 
iMQft  that  the  states  may  Impoae  condi- 
ififtiasto  their  admission, 

Tmiiy  Mut.  Life  Asso,  v.  Met  tier,  185 
?'  i  308,  332,  40  L,  ed.  922,  935,  22  Sup, 
*,  Eep,  062. 

^k  Charles  W.  Watennan  also  argued 
^  «m%*,  and,  with  Messrs.  Joel  F.  Vaile 
ft^  William  W,  Field,  filed  a  brief  for 
l^iatiff  in  error; 

Tk  period  for  which  a  foreign  corporation 
M  th«  right  to  do  business  in  this  state^ 
bterer  the  life  of  that  corporation  under 
ifi  Itwa  of  the  state  of  its  origin, — is  lim- 
!d  to  the  statutory  life  of  corporations 
itted  under  the  laws  of  Colorado,  to- wit : 
eoty  years. 
4  V.  8.  * 


Iron  Silver  Hin,  Co,  t,  Cowie,  31   Colo. 

450,  72  Pac.  1007, 

The  plaintiff  in  error  obtained  the  ri^ht, 
by  grant  from  the  state,  made  for  yaluabia 
con  side  rat  ion »  to  do  business  in  tbia  state 
for  a  period  of  twenty  years-,  subject^  of 
course,  to  the  ordinary  rules  as  to  taxation 
of  its  property  equally  with  that  of  any 
other  person  within  the  jurisdiction  of  the 
state.  The  right,  so  granted^  caimot  be  tak- 
en away  by  the  im position  of  a  subsecjuent 
additional  burden,  as  a  condition  to  the 
'*doing  of  business"  in  this  state.  Relying 
upon  the  grant  made  to  it  under  the  laws 
of  the  state,  and  for  which  it  bad  paid  the 
sum  of  $15^000,  it  invests  capital,  acquires 
property,  has  established  a  busiiiessj  and 
has  definite  vested  rights  which  eaaoot 
thereafter  be  taken  away  by  the  imposition 
of  new  conditions. 

County  Comrs.  v,  Colorado  Seminary,  12 
Colo,  497,  21  Pac.  490;  15  Am.  A  Eng.  Enc, 
Law,  2d  ed.  p.  1049;  Com.  v.  New  Bedford 
Bridge,  2  Gray,  339;  Washington  Bridge  Co* 
V,  State,  18  Conn,  ,53;  Monongahela  Nav  Co, 
V.  Coon,  6  Pa.  379,  47  Am.  Dec,  474 ;  Walker 
V.  Whitehead,  10  Wall.  314,  21  L.  ed.  337 j 
State  Tax  on  Foreign -held  Bonds,  15  Wall, 
300,  320,  21  L.  ed,  179,  187;  Miller  v.  New 
York,  15  Wall.  478,  488,  21  L.  ed.  98,  101; 
Gordon  v.  Appeal  Tax  Court,  3  How.  133^ 
11  L,  ed.  529;  Wendover  v.  Lexington,  lit 
B.  Mon,  258;  Atty.  Gen,  v.  Bank  of  Char- 
lotte, 57  N.  C,  (4  Jones,  Eq,)  28T. 

The  constitutional  reserved  power  as  to 
corporations  will  not  support  this  legisla- 
tion. 

Miller  V.  New  York,  15  WalL  478.  497, 
498,  21  L.  ed.  98,  104;  Coast-Line  R.  Oo,  v. 
Savannah,  30  Fed.  640;  New  York,  L.  E.  & 
W.  R.  Co.  V.  Pennsylvania,  153  U.  S.  028,  39 
L,  ed.  846,  14  Sup.'ct.  Rep.  952. 

The  obligation  of  a  contract  consists  of 
the  duty  imposed  by  the  law  on  the  part  lea 
to  perform  their  agreement, 

15  Am,  &  Eng.  Enc.  Law,  2d  ed,  p.  1040; 
Sturges  V.  Crowninshield,  4  Wheat.  122,  197, 
4  L.  ed,  529,  549;  Green  v.  Biddle,  8  Wheat 
1,  75,  70,  5  L,  ed.  547,  505;  Ogden  v,  Saun- 
ders, 12  Wheat,  213,  2S0,  257,  0  L.  ed.  flO0, 
620,  021 J  Br  on  son  v.  Kinzie,  1  How,  31  Ij 
315,  11  L,  ed.  143,  144;  McCracken  v.  Hay- 
ward,  2  How,  008,  012,  11  L,  ed.  397,  39!!; 
Edwards  v,  Kearzey,  90  U.  S.  595,  000, 
24  L.  ed.  793,  796;  Lapsley  v,  Braahears,  4 
Litt,  (Ky.)  47. 

This  obligation  the  law  enforoes  througb 
its  remedies. 

15  Am.  A  Eng.  Enc.  Law,  2d  ed,  p.  1040, 

The  validity,  construction,  and  remedy 
are  part  of  the  obligation. 

Green  v.  Biddle,  8  Wheat.  1,  75,  7fl,  i  It 
ed.  547,  505,  500;  Ogden  v.  Saunders,  IS 
Wheat.    213,   256,   257,   6   L.   ed.    006,   620, 
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621;  Bronson  ▼.  Kinzie,  1  How.  311,  315, 
11  L.  ed.  143;  McCracken  ▼.  Hay  ward,  2 
How.  608,  612,  11  L.  ed.  397,  399;  Von 
Hoffman  ▼.  Quincy  (United  States  ex  rel. 
Von  Hoffman  v.  Quincy)  4  Wall.  535,  550, 
18  L.  ed.  403,  408;  People  ex  rel.  McLane 
V.  Bond,  10  Cal.  563;  Story  v.  Furman, 
26  N.  Y.  214;  Walker  v.  Whitehead,  16 
Wall.  314,  317,  318,  21  L.  ed.  357,  358. 

The  legislature  may  modify,  but  cannot 
take  away  all  remedy  from  a  contract. 

Bruce  v.  Schuyler,  9  HI.  221,  46  Am.  Dec. 
447;  Wood  v.  Child,  20  111.  209;  Templeton 
V.  Home,  82  111.  491;  1  Cooley,  Taxn.  3d 
ed.  128;  Cooley,  Const.  Lim.  6th  ed.  350; 
Call  V.  Hagger.  8  Mass.  423;  Osbom  v. 
Nicholson,  13  Wall.  654,  662,  20  L.  ed. 
689,  695 ;  United  States  v.  Conway,  Hempst. 
313,  Fed.  Cas.  No.  14,849;  Johnson  v.  Bond, 
Hempst.  533,  Fed.  Cas.  No.  7,374;  West  v. 
Sansom.  44  Ga.  295;  Penrose  ▼.  Erie  Canal 
Co.  56  Pa.  46,  93  Am.  Dec.  778;  Thompson 
V.  Com.  81  Pa.  314. 

Impairing  the  validity  of  a  contract  in- 
cludes acts  taking  away  remedies  upon  con- 
tract. 

Von  Hoffman  v.  Quincy  (United  States  ex 
rel.  Von  Hoffman  v.  Quincy)  4  Wall.  535, 
652,  18  L.  ed.  403,  409;  Antoni  v.  Greenhow, 
107  U.  S.  769,  774,  27  L.  ed.  468,  471,  2  Sup. 
Ct.  Rep.  91;  White  v.  Greenhow,  114  U. 
S.  307,  29  L.  ed.  199,  5  Sup.  Ct.  Rep.  923, 
962:  Poindexter  v.  Greenhow,  114  U.  S. 
270.  303,  29  L.  ed.  185,  197,  5  Sup.  a.  Rep. 
903,  962;  Chaffin  v.  Taylor,  114  U.  S.  309, 
29  L.  ed.  198,  5  Sup.  a.  Rep.  924,  962; 
Allen  V.  Baltimore  &  O.  R.  Co.  114  U.  S. 
311,  29  L.  ed.  200,  5  Sup.  Ct.  Rep.  925,  962; 
Tax  Assessors  v.  State,  44  N.  J.  L.  395; 
Morton  v.  Comptroller  General,  4  S.  C.  N.  S. 
430:  Tracy  v.  Reed,  2  L.R.A.  773,  13  Sawy. 
622.  38  Foil.  69:  Collins  v.  Collins,  79  Ky. 
88:  SoilH^rt  v.  Lewis  (Seibert  v.  United 
States)  122  U.  S.  284.  204.  30  L.  ed.  1161, 
1165,  7  Sup.  Ct.  Rep.  1190:  Moore  v.  Green- 
how, 114  U.  S.  3.SS,  27  L.  ed.  240.  5  Sup. 
Ct.  Rep.  10-.»0:  Oat  man  v.  Boml.  15  Wis.  22: 
McCrackon  v.  llayward,  2  How.  608,  612, 
11  L.  0(1.  307.  ,'^00:  Sinr^xos  v.  Crowninshield, 
4  Wheat.  122.  107,  4  L.  od.  520.  540:  Ogden 
V.  SaundtTs,  12  Wlu-at.  213,  2rx»,  257.  tJ  L. 
ed.  tUl«.  1)20.  r)21 :  Robinson  v.  ^lagee,  9  Cal. 
81.  70  Am.  Dec.  6.18:  Smith  v.  Oevcland, 
17  Wis.  573:  Scarborough  v.  Dugan,  10  Cal. 
303:  Patterson,  Federal  Restraints  on  State 
Action,  18S8,  pp.  152.  153,  181,  §  77:  15 
Am.  &  Kng.  Enc.  I^w,  2d  ed.  pp.  1049,  1052: 
Memphis  v.  United  States,  97  U.  S.  293,  24 
L.  ed.  920:  Lockott  v.  Usry.  28  Ga.  345; 
Bruce  v.  Schuyler,  9  111.  221,  46  Am.  Dec. 
447:  Fullorton  v.  Bank  of  United  States, 
1  Pet.  004.  614,  615.  7  1-.  ed.  280.  2S4,  285; 
Walker  v.  Whitehead.  10  Wall.  314,  317,  21 
L.  ed.  357. 
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Mr.   N.  C.   Miller  argued   the  cause 
filed  a  brief  for  defendant  in  error: 

The  charter  may  constitute  a  oontnet, 
tween  the  state  granting  it  and  the  eo 
pany.  Even  if  it  contain  a  clause  exa| 
ing  it  from  taxation  in  the  parent  states  t 
filing  of  a  certified  copy  in  another  ita 
would  not  constitute  a  contract  of  ex» 
tion.  The  fact  that  an  additional  tu 
imposed  on  a  person  or  corporation  is  b 
a  change  or  alteration  of  the  eontn 
Among  the  laws  most  likely  to  be  enacts 
after  its  creation  were  those  changing  a 
altering  the  revenue  laws,  adding  new  n 
jects  of  taxation,  or  changing  the  burden 
existing  revenue  laws.  The  general  iti 
utc  reserving  the  right  in  the  legiilatv 
to  amend  or  repeal  the  laws  pertaining 
corporations  is  constitutional.  But  the  rig 
to  change  the  revenue  laws  exists  n^i 
less  of  this  statute  or  oonatitutional  pi 
vision. 

Gritiin  v.  Kentucky  Ins.  Go.  3  Bush.  ^ 
96  Am.  Dec.  259;  Tomlinson  t.  Branch, 
Wall.  460,  21  L.  ed.  189. 

A  corporation  claiming  to  he  exempt  fn 
any  form  of  taxation  must  show  a  d« 
and  unequivocal  provision  to  that  effc 
either  in  its  charter  or  under  the  genei 
law  under  which  it  is  incorporated. 

Ohio  Life  Ins.  &  T.  Co.  y.  DeboK.  16Ho< 
416,  14  L.  ed.  997;  Delaware  Railroad  Ts 
18  Wall.  206,  21  L.  ed.  888;  North  3IiNoi 
R.  Co.  V.  Maguire,  20  Wall.  46, 22  L.  ed.  Sff 
New  York  ex  rel.  Metropolitan  Street  I 
Co.  V.  New  York,  109  U.  S.  1,  50  L  d 
65.  25  Sup.  Ct.  Rep.  705;  Wells  v.  SavaaMl 
181  U.  S.  631,  46  L.  ed.  986.  21  Sop.  0 
Rep.  697;  Providence  Rank  v.  BUlingi. 
Pet.  514,  7  L.  cd.  0?<):  Memphis  Ga«ligk 
Co.  V.  laxing  District.  109  U.  S.  3M.  2 
L.  ed.  976,  3  Sup.  Ct.  Rep.  205. 

There  is  an  obvious  distinction  belvM 
the  charter  of  a  corporation  or  the  gfini 
statutes  under  which  corptiratlons  file  thfi 
articles,  which  are  legislative  in  ehtncti 
and  subject  to  alteration,  amendment  i 
repeal  in  pursuance  of  the  Constitution  !■ 
statutory  provisions,  and  business  coatiscl 
or  franchises,  entered  into  between  corpon 
tions  and  the  state  or  munidpalitT.  11 
latter  is  protected  by  all  the  pronun 
of  the  Federal  Constitution,  the  sane  h 
contract  between  two  natural  person*^  ft 
articles  of  incorporation  filed  under  the  M 
stitutional  provisions  and  statutes  in  Cok 
rado  are  legislative  in  character,  and  H 
subject  to  change  from  time  to  tine. 

Walla  Walla  v.  Walla  Walla  Water  0 
172  U.  S.  1,  43  L.  ed.  341,  19  Sup.  a  Btj 
77 :  Joplin  v.  Southwest  Misaouri  lighA  0 
19;  U.  S.  150,  48  L.  ed.  187,  24  Sop.  C 
Rep.  43. 
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Ut.  Justice  FeckbAm,  after  itmking  the 
f^iTgaJnf  ftateinentr  delivered  the  opinion 
of  the  court : 

It  IS  eon^^eded  tbat  the  eorpor&tion  hoM 
pifd  ill  Its  mdet>tedn€si  for  tasee  or  other 
win  ia  tile  state  of  Colonido,  except  the 
mvmt  dem&^t)d^  under  the  above -nteti - 
tbned  kw  of  1902^  and  that  it  has  obeyed 
iH  tbe  Iaw»  of  the  state  with  that  exc@|] 
li&jL  It  is  urged,  however,  upon  the  part 
of  Ik)  eorpomtioi],  that,  b^  its  admiBsion 
kk  tbt  ftat^f  with  its  right  to  do  busineia 
Unsin  hy  the  payment  of  the  amount  of 

I  Kbfj^  rfqujred  for  such  purpose  under  the 
li«L-ejiistitig  law,  a  contract  between  the 
ttatf  aad  it&i^if  wae  thereby  made  that  it 
ilMHjId  be  permitted  to  remain  therein 
hmg  the  term  of  life  which  the  state 
hj  Ian  allowed  to  corporations  creat- 
id  by    it     ( which     was     twenty    years ) , 

L  I  without  being   again    subjected   to    further 

I  '^letloM  of  money  for  what  it  had  onca 
ptid  for,  ris.,  the  right  to  remain  and 
truHijct  business  m  that  state*  Undoubt- 
tdlv,  if  the  oorporatioB  violated  the  lawa  of 
the  itite  properly  applicable  to  it^  or  if 
iytbtnrlAe  it  gave  just  cause  for  Ita  expul- 
iiAQ,  it  eould  not  insist  upon  such  a  oon- 
tiift  is  a  defense, 

U  !■  tltto  conceded  on  behalf  of  the  cor- 
pnim  tbat  it  is  not  entitled  to  any  eit- 
tmptk^n  fmm  taxes  which  the  state  of  Col* 
ondo  ran  properly  impose  upon  persons  or 
wrpoTitiojifl  with  in  ber  borders. 

Qifleg  obtained  permission  to  enter  the 
ttil«  iod  do  business  as  above  mentioned^ 
llt]tbt  jjueslion,  aaide  from  tbat  of  the  'extent 
fit  ihe  terniT  i*  whether  any  contract  be- 
tween the  btate  and  the  corporation  arose 
oader  these  laws  and  the  facts  above  men- 
tioftfd. 

hi  IW,  when  this  (forej^)  corporation 
tp^lied  for  a  permit  to  enter  and  do  business 
in  tbeitatej  the  laws  of  Colorado  only  grant- 
^  iiaeh  application  on  the  payment  of  a  eer- 
Ittm  f^  niimed  in  the  statute  of  1897;  which 
vu  ptyable  upon  filing  its  cert i flea te  of  in- 
corporation in  the  office  of  the  secretary  of 
ftit«  qf  Colorado,  and  until  that  payment 
v^  made  and  the  eertifleate  tiled  no  such 
wrporition  was  permitted  to  have  or  exer- 
^  lay  corporate  powers,  nor  was  it  per- 
Jsitted  to  do  any  business  in  the  state.  Sec- 
^>on  30  of  the  act  of  1901  provided  that, 
•Jp^Jii  piyment  of  all  taxes,  etc.,  due  under 
t^f  hw,  the  secretary  of  state  was  to  is- 
^^  1  certificate  acknowledging  the  fact,  for 
frliidi  the  corporation  was  to  pay  a  stated 
'*e^  and  unti!  the  certificate  was  received 
^^  the  seeretary  of  state  by  the  corpora- 
^  it  should  not  exercise  any  eorporate 
^cvciB  or  do  any  business  in  the  state^  as 
prorided  for  by  the  act  of  1807, 
The  result  of  these  statutes  was  that  the 
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foreign  corporation t  upon  filing  the  proper 
papers  and  paying  the  statutory  fees  uud 
ohiaining  the  certiScate  to  that  effect  fiom 
the  secretary  of  state^  obtained  the  right  to 
enter  and  do  business  in  Colorado.  The  ael 
of  1901  did  not  increase  the  amount  of  the 
exaction  for  entering  and  doing  business 
in  the  state,  but  simply  provided  for  ater* 
tiflcate,  acknowledging  payment,  from  the 
secretary,  and  it  imposed  the  payment  of  a 
small  fee  for  such  certi|icat«^.  The  right  ob* 
taincd  was  a  right  to  enter  the  itate  and 
do  business  therein  as  a  corporation.  It 
was  also  eubject  by  statute  to  tb^  liiibili* 
tiea^  restrictions,  nnd  duties  wbich  were  or 
might  thereafter  be  imposed  upon  domestic 
corporations  of  like  eharacter.  Domestic 
rorporaiions  at  thai  time  had  the  right  to 
a  corporate  existence  of  twenty  years,  » 

These  provisions  of  law,  existing  when  * 
the  corporation  applied  for  leave  to  enter 
the  state^  made  the  payment  required.  *anil[118] 
received  its  permit,  amounted  to  a  contract 
that  the  foreign  corporation  ao  permitted  to 
come  in  the  state  and  do  Imsincaa  therein, 
while  subjected  to  all,  should  not  be  sub- 
jected to  any  greater,  liabilities*  restric- 
tions, or  duties  than  then  were  or  thereafter 
might  be  Imposed  upon  domestic  corpora- 
tlons  of  like  character, 

A  provision  in  a  statute  of  this  nature  | 
subj editing  a  foreign  corporation  to  all  the 
liabilities,  etc^  of  a  domestic  one  of  like 
character  must  mean  that  it  shall  not  ba 
subjected  to  any  greater  liabilities  than  are 
imposed  upon  such  domestic  corporation. 
The  power  to  impose  different  liabilities  was 
with  the  state  at  the  outset.  It  could  make 
them  greater  or  less  than  in  ease  of  a  do- 
mestic corporation,  or  it  could  make  them 
the  same.  Having  the  general  power  to  dO| 
as  it  pleased^  when  it  enacted  that  the  for- 
eign corporation,  upon  coming  in  the  stat«, 
should  be  subjected  to  all  the  liabilities  of 
domestic  corporationa,  it  amounted  to  the 
imme  thing  as  if  the  statute  had  ^aid  the 
foreign  corporations  should  be  subjected  to 
the  same  liabilities.  In  other  words  the  t 
liabiliiies,  restrletions^  and  duties  imposed 
upon  domestic  corporations  con*ititute  tho 
measure  and  limit  of  the  liabilities,  restric- 
tions, and  duties  which  might  thereafter 
be  imposed  upon  the  corporation  thus  ad- 
mitted to  do  business  in  the  state.  It  wa» 
not  a  merf*  license  to  eome  in  the  state  and 
do  businesis  therein  upon  payment  of  a  sum 
named,  liable  to  be  revoked  or  the  sum  in- 
creai^ed  at  the  pleasure  of  the  state,  with* 
out  further  limitation.  It  was  a  elear  eon- 
tract  that  the  Habilltiea,  etc.,  should  be  th# 
Hnme  a  a  the  domestic  corporation,  and  tho 
f?ame  treatment  in  that  regard  should  be 
men BU red  out  to  both.  If  it  were  desired 
to  increase  the  liabilities  of  the  foreign,  it 
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eaold  only  be  done  by  increasing  those  of 
the  domestic,  corporation  at  the  same  time 
and  to  the  same  extent. 

Such  being  the  contract,  how  long  was  it 
to  last?  Only  until  the  state  chose  to  al- 
ter it?  Or  was  it  to  last  for  some  definite 
time,  capable  of  being  ascertained  from  the 
terms  of  the  statutes  as  they  then  existed? 
[114] It  seems  to  us  that  the  *only  limitation  im- 
posed is  the  term  for  which  the  corporation 
would  have  the  right  to  continue  in  the 
state  as  a  corporation.  One  of  the  restric- 
tions as  to  domestic  corporations  is  that 
which  limits  their  corporate  life  to  twenty 
years,  unless*  extended  as  provided  by  law. 
The  same  restriction  applies  to  the  foreign 
corporation.  Iron  Silver  Min.  Co.  v.  Cowie, 
31  Colo.  450,  72  Pac.  10C7.  Counsel  for  the 
state  concedes  that  the  corporation  was  ad- 
mitted for  a  period  of  twenty  years,  but 
subject  to  the  power  of  the  state  to  tax. 
During  that  time,  therefore,  the  contract 
lasts.  This  is  the  only  legitimate,  and  we 
think  it  is  the  necessary,  implication  aris- 
ing from  the  statute. 

This  is  not  an  exemption  from  taxation, 
it  is  simply  a  limitation  of  the  power  to 
tax  beyond  the  rate  of  taxation  imposed 
upon  a  domestic  corporation.  Instead  of 
such  a  limitation  the  act  of  1902,  already 
referred  to,  imposes  a  tax  or  fee  upon  or  ex- 
acts from  the  foreign  corporation  double 
the  amount  which  is  imposed  upon  or  ex- 
acted from  the  domestic  one.  The  latter  is 
granted  the  right  to  continue  to  do  business 
upon  the  annual  payment  of  2  cents  upon 
each  $1,000  of  its  capital  stock,  while  the 
former  must  pay  4  cents  for  the  same  right. 
This  cannot  be  done  while  the  right  to  re- 
main exists.  It  is  a  violation  of  the  obli- 
Igation  of  an  existing  valid  contract.  Home 
of  the  Friendless  v.  Rouse,  8  Wall.  430,  19 
L.  ed.  495. 

Nor  is  this  a  case  where  the  power  given 
by  the  state  Constitution  to  the  general 
assembly  to  alter,  amend,  or  annul  a  char- 
ter is  applicable.  The  act  does  not  alter 
the  charter  or  annul  or  amend  it.  It  sim- 
ply increases  the  taxation  which,  up  to  the 
time  of  its  enactment,  had  been  imposed  on 
all  foreign  corporations  doing  business  in 
the  state. 

A  discussion  as  to  the  name  or  nature 
of  the  tax  imposed  by  the  act  of  1902.  or 
the  former  acts,  is  wholly  unimportant  with 
reference  to  the  view  wo  take  of  this  case. 
After  the  payment  of  the  money  and  the 
receipt  of  the  permit  to  enter  and  do  busi- 
ness in  the  state  the  corporaticm  could  not, 
[115]as  we  'have  said,  be  thon»aftrr  further  taxed 
than  was  the  domestic  one.  The  tax  on  the 
latter  \mder  that  act  is  the  same  in  sub- 
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stance  and  effect  as  that  upon  the  forei^ 
corporation,  but  it  is  for  only  one  h^^ 
thereof  in  amount.  The  domestic  must  {^^ 
''an  annual  state  corporation  license  tik.^ 
while  the  foreign  corporation  must  pay  ^ 
state  license  tax"  annually.  The  mean^b  ^ 
enforcing  payment  are  not  different,  «itf 
such  means  are  stated  in  I  86  of  the  act  of 
1902. 

Whatever  be  the  name  or  nature  of  thi 
tax,  it  must  be  measured  in  amount  bjr  the 
same  rate  as  is  provided  for  the  domotie 
institution,  and,  if  the  latter  is  not  tand 
in  that  way,  neither  can  the  state  thu  tax 
the  foreign  corporation. 

It  is  unnecessary  to  refer  to  the  nuy 
cases  cited  by  both  parties  hereto.  Sonc  oif 
them  refer  to  the  question  as  to  the  BttDic 
of  such  a  tax,  while  others  decide,  upon  tk 
facts  appearing  in  them,  whether  there  wu 
a  contract  or  not.  As  already  stated,  tkc 
name  of  the  tax  or  its  kind  is  not  impor 
tant  so  long  as  it  is  plain  that  the  act  «f 
1902  increases  the  liabilities  of  the  foieigi 
corporation  over  those  which  obtain  ia  tkt 
of  the  domestic.  And  in  regard  to  the  cmh 
of  contract,  while  the  principle  that  t  eoi- 
tract  may  arise  from  a  legislative  csaet- 
ment  has  been  reiterated  times  vithoit 
number,  it  must  always  rest  for  its  Mp- 
port  in  the  particular  case  upon  the  coa- 
st ruction  to  be  given  the  act,  and  is  tUi 
case  we  are  not  greatly  aided  by  the  forav 
cases  regarding  taxation  and  legislative  en- 
tract.  We  may,  however,  refer  to  the  fol- 
lowing out  of  many  cases  regarding  eoi- 
tracts  as  to  taxation:  Miller  t.  New  T«i 
15  Wall.  478,  21  L.  ed.  08;  New  iork,LK 
&  W.  R.  Co.  V.  Pennsylvania.  193  U.  & 
628.  38  L.  ed.  846,  14  Sup.  Ct.  Repi  10; 
Powers  V.  Detroit.  G.  H.  A  M.  R.  Cbu  M 
U.  S.  643,  50  L.  ed.  860,  26  Sup.  a  Bi^ , 
556. 

Holding  that  the  act  of  1902  impafavd  thi 
obligation  of  the  contract  existing  1 
the  corporation  and  the  state,  and  is  i 
fore  void  as  to  the  corporation.  It 
unnecessary  to  decide  the  other  qn 
discussed  at  the  bar. 

The  judgment  of  the  Supreme 
Colorado  is  reversed  *and  the  ( 
to  that  court  for  further 
inconsistent  with  this  opinioii. 

Reversed. 


preme  OBUt  rf  J 


The  Chief  Justick,  Mr.  Jnstiet 
Mr.  Justice  Holmes,  and  Mr.  Jnstiec 

dissented. 
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Cleveland  Elect&io  R,  Co,  t.  Clefel^jii}. 
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D  ELECTRIC  RAILWAY  OOM- 
PAJSiY,  Appt,, 

XEVELAND    and    Forest    Citj 
Iway  Company.     {197.) 


}LEVELA^T>   and    Format    City 
Iway  Corapany,  Appts*, 

D  ELECTRIC  RAILWAY  COM- 
PANY.    (32L) 
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ly — ^^francfeise — const  nictioa 
:;ipal   grants   of   street   railway 
ust  be  strictly  conatmed. 
lys — franch  ise — tenn, 
rfpal    ordinances   extending  the 
anchi^  of  the  Euclid  avenue  or 
F  the  Cleveland    street    railway 
not  be  construed  as  applicable 
ith  a  separate  route  and  a  dif- 
of  life,  knoKvn  aa   the   Garden 
J,  on  the  theory  that  the  latter 
a  part  of  the  roain  line  because 
it  ted  to  run  in  connection  with 
act  and  to  use  a  portion  of  tha.t 
a  public  square^ 
aya — franchise — ^ternL 
rorda  '*main  line"  in  munieipal 
ranting  respectively  the  right  to 
small  ejctenflion  to  the  Garden 
b   of  the  Cleveland  atreet  rail- 
and  the  rig^ht  to  lay  a  second 
.portion    of    that    branch,    to 
Eta  the  expiration  of  the  grant 
line,  must  be  deemed  to  refer 
f  the  Garden  street  branchy  and 
uclid  avenue  line. 
Ly» — franchise — term. 
eet   railway   franchise  made  to 
ith  the  grant  to  the  main  line 
sured  by  the  grant  as  it  then 
not   by  any  auhser]uent   ex  ten - 
erm  which  may  be  grantt^d. 
Ly — franchise — term, 
nt  of  a  street  railway  f  ranch  be 
eland    com  to  on    co  unci  It   to    be 
,he  expiration  of  the  grants  for 
t'b  tracks  on  said  Quincy  street 
Qln  aYenue^  to    wit:    July    13, 
it   a   grant   extending   to   that 
the  Quincy  street  grants  were 
to  tertninate  at  an  earlier  date, 
y — f  rtn  chi  se — ^te  rm. 
[tension  of  the    time    for    the 


to  rights  of  street  railways  in 
ets^ — see  note  to  Detroit  Citi- 
R.  Co.  V.  Detroit  R.  Co.  43  L. 

constitutes  due  process  of  law 
o  People  V.  O'Brien,  2  L.R.A. 
^  Sumption,  2  L.R.A.  G55;  Re 
R.A.  359;  Ulman  v.  Baltimore, 
;  Oilman  v.  Tucker,  13  L.R.A. 

V.  Yewdall,  24  L.  ed.  U.  S. 
Ison  V.  North  Carolina,  42  L. 


termination  of  the  franchise  of  the  Gardea 
street  branch  of  the  Cleveland  street  rail- 
way system  to  the  date  set  for  the  termi- 
nation of  the  Euclid  avenue  or  main  Uii« 
was  hot  effected  by  a  municipal  ordinance 
consenting  to  a  consolidation  of  several 
street  railroads,  including  the  Euclid  avenuo 
and  Garden  street  lines,  on  condition  that 
but  one  fare  shouid  be  charged  for  a  eon- 
linuous  ride. 

Street  railway — title  to  property  after  ex- 
piration of  franchiae. 

7,  The  title  to  the  rails,  polesi  and 
other  appliances  for  operating  the  Garden 
street  hranch  of  the  Cleveland  street  rail" 
way  system  remaining  in  the  various 
streets  at  the  expiration  of  its  frattchiae  is 
in  the  railway  company  which  has  been 
operating  the  road. 

ConBtitutlonal  law*-due  process  of  law. 

8.  The  right  to  take  poasesflion  of  the 
property  of  a  street  railway  company  re- 
maining in  the  streets  at  the  expiration  of 
its  franchise  cannot,  consistently  with  due 
process  of  law^  be  conferred  hy  municipal 
ordinance  upon  another  street  railway  com- 
pany. 

fNoft.  197,  32i:] 

Argued    November    12,    ll,    1906.     Bedded 
January  7,  1901- 

C1R0SS  APPEALS  from  the  Circuit  Court 
^  of  the  United  States  for  the  Northern 
District  of  Ohio  to  review  a  decree  adjndg* 
ing  that  a  street  railway  franchise  has  ex- 
pired and  enjoining  the  municipality  from 
attempting  to  put  another  street  railway 
company  in  possession  of  the  rails,  poles, 
and  other  appliances  remaining  in  the  city 
streets.       Affirmed. 

See  same  case  below,  n7  Fed.  111. 

Statement  by  Mr,  Justice  Feckham: 
This  hill  was  filed  in  the  United  States 
circuit  court  for  the  northern  district  of 
Ohio  on  the  21st  of  March,  lOOii,  against  the 
city  of  Cleveland  and  the  Forest  City  Rail- 
way Company,  for  the  purpose  of  obtaining 
an  injunction  to  restrain  the  city  from 
f-n Frying  out  a  certain  ordinance  relating  to 
the  Garden  street  branch  of  complftinant'a 
railrnadt  passed  by  the  city  council  January 
11,  1904,  on  the  ground  that  it  was  null 
and  void,  because  it  impaired  the  obligationa 
of  various  contracts  which  the  complainant 
alleged  had  been  entered  into  between  the 
[oniplainant  and  the  city,  providing  for  the 
use  until  either  July  13,  1913,  or  July  1, 
1914,  of  certain  streets  by  the  railroad 
owned  by  the  complainant,  and  known  aa 
the  Garden  street  or  Central  avenue  branch, 
and  hereafter  called  the  Garden  street 
branch.  The  ordinance  granted  to  the 
Forest  City  Railway  Company  (a  stranger 
to  the  original  grants)  the  renewal  right  to 
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maintain  and  operate  the  existing  street 
railroads  through  the  streets  named  there- 
in, which  were  the  same  streets  theretofore 
granted  to  the  Garden  street  railroad.  The 
right  was  granted  upon  condition  that  the 
grantee  should  pay  to  the  owners  of  the 
poles  and  other  property  being  in  the 
streets  an  amount  to  be  agreed  upon  there- 
for, or  such  sum  as  should  be  finally  adjudi- 
cated upon  by  a  court.  A  temporary  re- 
straining order  was  granted.  The  defend- 
ants made  separate  answers,  denying  the 
existence  of  any  contract  between  the  com- 
plainant and  the  city  upon  the  subject  of 
the  Garden  street  branch  subsequent  to 
March  22,  1905,  and  the  Forest  City  Rail- 
way Company  claimed  under  the  ordinance 
•if  January,  1904,  the  right  to  take  posses- 
sion of  such  Garden  street  branch  after 
March,  1905,  and  to  use  the  tracks  of  the 
complainant's  railroad.  The  case  was  heard 
upon  the  pleading  and  various  ordinances 
and  resolutions  of  the  council  of  the  city. 
|118]  *After  hearing,  a  decree  was  made  by  the 
vinuit  court  (137  Fed.  Ill)  which  decreed 
that  the  right  claimed  by  the  complainant 
to  operate  its  Garden  street  branch  railroad 
in  the  streets  named  in  the  bill  expired  on 
the  22d  day  of  March,  1905.  It  was  also  de- 
creed that  the  ordinance  of  January  11, 
1004.  was  inoperative,  so  far  as  it  assumed 
to  confer  upon  the  defendant  the  Forest 
City  Railway  Company  any  lc«ral  ripht  to 
take  the  tracks,  poles,  wires,  and  appliances 
erected  and  maintained  by  the  complainant 
in  the  streets,  because  such  ordinance 
authorized  the  taking  of  the  property  of 
complainant  without  due  process  of  law. 
The  railroad  company,  therefore,  was  en- 
joined from  intort'erinj?  with  the  complain- 
ant in  the  peaceable  possession  of  the  prop- 
erty mentioned,  and  the  city  was  enjoine<l 
from  attempt infj  in  any  manner,  by  virtue 
of  the  ordinance,  to  put  the  defendant  the 
FoH'^t  City  Railway  Company  into  pos- 
session of  the  same.  From  the  decree  the 
complainant  and  both  of  the  defendants  ap- 
•  pealed  directly  to  this  court,  as  involving 
questions  arisinpr  under  the  Constitution  of 
the  United  States.  The  complainant's  ap- 
peal is  No.  197,  and  is  from  that  portion  of 
the  decree  which  adjudges  that  the  right  of 
the  complainant  to  maintain  and  operate  its 
Garden  street  branch  railroad  expired 
on  the  22d  of  March,  1905.  The  cross  ap- 
peal of  the  defendants  is  from  that  portion 
of  the  decree  which  enjoins  the  Forest  City 
Railway  Company  from  taking  possession 
of  the  f)roporty  described,  and  which  also 
enjoins  the  city  from  in  any  manner  at- 
tempting to  put  that  company  into  posses- 
sion tluTcof.  It  thus  appears  that  the 
whole  controversy  turns  upon  the  question 
400 


whether  the  right  of  the  Gardoi  itraet  nil- 
road  terminated  March  22,  1906,  or  laiti  «• 
til  July  1,  1914,  or  possibly  only  mtiJ  Jilj 
13,  1913. 

The  record  shows  that  there  are,  tmom 
others,  two  lines  of  railroad  beloDging  ts 
the  complainant,  one  of  which  is  knowi  ai 
the  Euclid  avenue,  sometimes  called  tte 
"main"  line,  and  the  other  the  Garden  itrvt 
branch.  Both  lines  run  from  east  to  vHt 
through  the  city  in  different,  though  gs- 
erally  parallel,  streets  up  to  the  point  d 
their  intersection  at  Erie  street  and  *Eadi4 
avenue  (or  Prospect  street)  from  wU 
point  west,  for  a  short  distance,  to  the  pih> 
lie  square  and  Water  street,  the  Gaida 
street  branch  is  authorised  to  OM  the  AkU 
avenue  tracks. 

The  following  (among  many  other)  ovfr 
nances  and  resolutions  of  the  council  of  tkl 
city  were  put  in  evidence  on  the  triil,  to- 
gether with  the  various  resolutions  of  cob- 
plain  ant,  in  which  it  accepted  sndi  oidi- 
nances  and  resolutions.  These  conrtitnti 
the  case  between  the  parties,  and  thm  ii 
no  contradictory  evidence.  Complainast 
contends  that  the  Garden  street  grant  nmit 
be  measured  in  time  by  that  provided  for 
the  termination  of  the  Euclid  avenue  grant 

The  ordinances  and  resolutions  rcliting  te 
the  Euclid  avenue  line  will  be  first  rtitci 
The  first  is  a  resolution  which  granted  te 
the  East  Cleveland  Railroad.  CompuT.  • 
corporation  incorporated  February  28.  18511 
for  that  purpose,  the  right  to  construct  td 
operate  a  railroad  from  a  point  on  Proipict 
street  at  its  intersection  with  Erie  »tr«t 
to  the  eastern  terminus  of  Prospect  ftfiK. 
which  grant  was  for  the  term  of  tweaty 
years  from  .Septeml)er  20,  1859.  The  cmb- 
pany,  having  obtaine<l  the  necessary  eonwiti 
of  the  property  owners  along  the  line,  daly 
located,  constructed,  and  operated  the  tod 
under  that  resolution  and  within  a  Aort 
time  after  it  was  authorized  so  to  do. 

This  was  the  comment'cment  of  what  h 
known  as  the  Euclid  avenue,  or  unmetiW 
(after  1868)  the  main  line  of  one  of  ths 
roads  owned  now  by  the  complainant. 

By  ordinance,  April  16.  1862.  the  conpaay 
was  authorized  to  extend  its- line  from  tiM 
intersection  of  Erie  and  Euclid  streets  «crf 
to  the  public  square. 

September  16,  1879,  an  ordinance  ^ 
passed  which  granted  a  renewal  of  tH 
franchise  to  the  East  Cleveland  Raiboa^ 
Company  to  maintain  and  operate  ita  wheh 
Euclid  avenue  street  railroad  as  far  i' 
Willson  avenue,  on  the  east,  for  a  periods^ 
twenty -five  years  from  September  20,  M 
(September  20,  1904).  This  ordisiMi 
makes  no  reference  to  the  Garden  atif^ 
line,  which  had  then  been  built  and  vn 
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in  flpcntlon,  uid  does  not  mention  any  of 

lb«  itfeets  through  which  that  line  paasedi 

I]  *iJiliDi]|rh  the  Garden  str^^^t  lin^  bad  the 

rigfit  «ndCT  the  ordiBRncp  of  186S,  herein- 

ifl«T  iDfBticin^d,  to  use  the  trai^ka  of  the 

Eudid  avenue  line  from  the  point  of  junc- 

tton  therewith  westerly  to  its  terminus. 

Oo  the  4th  of  April,  1&S3,  another  ordi- 

'  Itiioe  was    passed,   granting    to    the    East 

'  Qtrdfcfid   Railroad  Companj  the  right   to 

f  atmdy  laj«  &nd  operate  its  doiib1<^   track 

on  Etjdid   avenue   from    the   west   line   of 

%\\n*}n  avenue  easterly  to  the  eaat  line  of 

*  Fiiitneaut  street*  the  ri/^ht  granted  to  termi- 

litfl  on  the  20tli  of  Septeraber,  1904,  "with 

Ibr  laid  renewal  of  that  part  of  said  eotn- 

pUBf*!  line  lying  weal  of  Willaofi  avi^nue." 

Ot^ioiTiee  of  September  15,  1S71>,  above  re- 

femd  to. 

Bt  ordinance  of  March  15j  ISSfl,  another 
|ruit  was  made  to  the  Euclid  avenue  tine 

Ieyt  of  Fairmount  street,  which  grant  was 
to  inAs^  and  terminate  upon  the  2f>th  of 
SfptembeTj  ItKM,  "as  provided  for  s»id  com- 
(  pwf'f  tracks  In  Euclid  avenue,  weat  of 
Ftimiouiit  street," 

In  order  to  ehange  from  animal  power  to 
ifcetridty  an  ordinance  waa  parsed  Jul  J 
I3i  t8$dj  granting  to  the  Eaut  Cleveland 
'8tn*t  Railway  Company  the  right  to  con- 
ifemct  and  operate  an  electric  street  railway 
•  Eaclid  avenue  from  Willaon  avenue  east- 
tify  to  the  dly  limit^^  and  on  Cedar  a  ve- 
nt from  a  point    near    the    Ckvelaud    4 

^  llttiJiiirjf  Raltway  Company's  right  of  way 
a  tbat  avenue,  easterly  to  a  point  about 
M60  feet  eaat  of  Fairmount  street.  The 
p«mission  was  given  on  the  coodition  that 
^h  gnmi  was  to  h«  exercised  within  six 
itonths  from  the  passage  of  the  ordinance, 
^e  grunt  was  also  upon  conditian  that  if 
tt.*  company^  from  any  cauae^  should  fail 
te  «t#nd  the  electric  system  over  its  en- 
tift  main  and  Cedar  avenue  lines  within 
%lJteen  months  from  the  date  of  the  pas- 
^  i>i  the  ordinance,  then  the  ordinance 
'fciwJd  be  void.  Nothing  its  the  ordi- 
■wiei  was  to  be  construed  as  authorizing 
wy  ijjcreaBe  In  the  fare  for  transportation 
<^*r  soy   portion   of  the    company^s    line. 

.    Tie  6th  section  of  the  ordinance  stated  that 

'  "I?  privilege  of  eonstructiri|^  the  electric 
"T^tem,  as  provided  in  the  ordinance,  was 
Pwtt^d  "in  consideration  of  the  improved 

"J'wililieg  'herehy  oontem  plated  and  the 
'*^€  otpeiidituFes  necessary  to  secure  the 
^^^  and  shall  be  In  force  for  the  period 
of  twenty -five  years  from  and  after  the  date 
'f  tit  paasage  of  this  ordinance^  upon  Ha 
''till  ind  Cellar  avenue  lines/'  The  right 
^diiDge  to  electric  power,  as  given  by  the 
™r*!prjing  ordinance,  was  confined,  it  will 
^  ol^ervedf  to  that  portion  of  the  Euclid 
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avenue  line  east  of  Willson  avenue,  and  oti 
Cedar  avenue  to  that  part  lying  between  the 
Cleveland  &  Pittsburg  Railway  Company** 
right  of  way  and  a  point  l,SO0  feet  east  of 
Fairmount  street.  Nothing  west  of  Willson 
avenue  is  included  in  that  grant- 

On  May  13,  1S89,  a  resolution  was  adopt- 
ed»  which  authorized  and  required  the  rail- 
road company,  **as  soon  as  practicable,  to 
extend  the  use  of  such  motive  power  over 
its  main  and  Cedar  avenue  lines  to  the 
westerly  termini  thereof,**  This  included 
thos*  lines  west  of  Willaon  avenue*  and  un- 
der the  ordifiaooe  and  resolution  the  Euclid 
avenue  line  was  changed  to  an  electric 
street  railroad  within  the  times  mentioned 
in  the  ordinance  and  resolution. 

There  was  no  extension  of  time  granted 
by  the  resoJution  of  1889  for  the  termioa^ 
tion  of  the  grant  on  any  portion  of  the  Eu- 
clid avenue  line. 

On  July  17,  1 803,  the  right  was  given  to 
the  company  to  extend  its  road  at  th«  in- 
tersection of  Prospect  and  Erie  streets  to 
the  intersection  of  Prospect  atid  Ontario 
streets,  and  also  at  the  intersection  of  Su- 
perior and  Seneca  streets,  thence  along 
Seneca.  Lake,  and  Ontario  streets,  and  tho 
council  imposed  upon  it  the  duty,  if  re* 
quired  by  the  council,  of  operating  its  cars 
over  the  entire  length  of  any  of  the  lines. 
Other  tin  ties  were  imposed  upon  it.  Com- 
plainant contends  that  some  part  of  this 
ordinance  refers  to  a  portion  of  the  Garden 
street  extension,  and  that  it  requires  the 
operation  of  all  the  Garden  street  cars 
over  these  tracks,  and  the  grant  is  to  ter- 
minate at  the  time  mentioned  iu  the  1888 
ordinance.^Tuly   13,  1913, 

The  above  list  includes  the  material  or- 
dinances and  resolutions  pertaining  partic- 
ularly to  Euclid   avenue. 

•After  the  Euclid  avenue  line  had  been  [1 82] 
built  the  council^  on  the  14th  of  January, 
1B08,  passed  a  resolution  granting  its  con- 
sent to  the  East  Clevel.ind  Street  Railroad 
Company  to  lay  down  its  tracks  from  the 
Intersection  of  Prospect  and  Brown  ell 
streets.  *%&  connect  with  the  main  line  of 
its  railroad,"  ninning  thence  through  Oar^ 
den  and  other  streets  to  and  across  Willaon 
avenue,  to  the  eastern  boundary  of  the  city, 
during  tho  period  of  twenty  years.  Will- 
son  avenue  was  then  the  eastern  bi>undary 
of  the  city.  The  road  could  continue  to  use 
and  occupy  the  streets,  avenues,  and  public 
grounds  over  which  its  main  line  was  then 
constructed  and  operated  weatorJy  from  the 
junction  (at  BrowncU  and  Prc^pect  street  a  > 
of  said  road  with  the  main  line  to  its 
westerly  terminus,  for  the  same  length  of 
time* 

This  Garden  atreet    line    was    thereafter 
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^M^^  nml  H  U  HMnH  pil  Hint  U  wnn  Hip  In- 
rrpUnti  nf  a  iiotr  nnil  «ppnri%(p  pItppI  mil 
t-nnil.  U  liA«  Immmi  pxIpiiiIpiI  At  vnrlnun 
Wmpm  vltii'p.  ntiil  fnrmti.  trMh  Hn  mrliMHi  px 
frMiloM".  trim!  !•  mllpil  Ihp  Unntpn  hIvppI 
ImumpIi.  rttiil  !•  Ihp  mllnmil  In  i)UP«(lon. 

(>n  UtP  :<Olh  nf  MAtrli.  \MK  (Up  mllnmil 
roMiprtnt  n»»«  pptmlllp^l  l»y  ortllniinop  of  Ihp 
ilUrtUr  of  |?rt«t  r|ptp|««i|  lo  iv««lt«ol  A 
iMrtnrl^    t-rtlhoA<l    o«    «;Ati|pii    pIi-ppI.    wliloh 

«0«M      (iMIM     rt«     P><iM»«*iM1.     Im     fAOf.    of     fhP 

ii-^ti^Mt  «itvoi   M«o  0A«tiMlT  HnvM|2h  fhp  x\\ 

vrt«  foi  twv^Mx  xvrti«  ftvm  <l»p  <hw«*  of  Ihp 
^-f^»^^^»lrHl^1^  of  llir  XXimK.  V[|*<oh  «A«  fo  W 
^0»Xl^^lo1lM  XXHIX<M  !hv*  XOrt*«  0>MW  <^0  if*l0 
ol    U^^    ^^:l««:^siv    o1    Uio    ^v«M*»<<ow    )fi\*MnUi: 

xx>^^-1i    H    \x.i»   *i^i,",x   i>iAi    iV   V>»<    \'>*v 
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f',>n     ill.*'     r^?»*o 

'Mil*.    ,. V '»«»'»»  i»     i^l.»,-*-\)     f.    1  *^i^k    1i     i^iiino^ 
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itilprffrt'Moti  of  Diulcn  avenne  u 
ptrppt.  on  And  Along  said  Quiney 
All  PA^tprly  (lirPTtion  to  the  inten 
<julnoy  Atrpft  and  Uncoln  avenv 
p«|uip  And  operate  the  said  extei 
H»  f/itnfiNi  9trrttt  dronr^  for  the 
fwpnly  live  yeain  from  and  after 
PA|iP  of  thr  ordinance."  When  1 
nAoop  XKAA  pAAAPtl  thc  eastem  limi 
oKy  of  ilpvpland  had  been  ext4 
(hAl  fhe  torrilory  covered  by  tbe 
flip  (lArxIpn  MroPt  line  xrai  at  thai 
oUiiIrs)  in  I  ho  city  of  Cleveland. 

In  ISSA.  KcbruAry  9,  the  coaiMil 
oi>linAniH^  IH'rinittinit  the  EaA 
Kjiilrx^Ad  lVni|VAny  "to  extend  n» 
«tixvi  brAm^h  front  the  interuMtaa 
i-y  »(ixvt  And  Lincoln  avewae.  la  i 
ly  diixHtixxn.  to  Woodland  WS\ 
And  equip  and  openaie  m 
Mixn  A«  A  finale  tradt  railraad.  wis 
<Kf.«^«  r  3tx»>itche««  tnnioata.  and  ti 
\n  ^vnnccti^xn  with  taid  brudi  aai 
.trii'.  And  tertninatiniE  wHh  tlie  ^m 
TX'A'.x)  linc«  biit  with  l.be  gx}ijffji> 
iVai  ''«^^  incroA*e  of  fare  ahal]  k 
>>  MiM  A>mpAnT  on  any  pan  oi 
>,T:r    ,nT  *w  miM  e.\tonMon.  by  tma 

<V.  iV  ITth  of  .Innr..  IftST.  t 
^-.UTiOi^  AT>.^rher  c\lonirion  ti.  tl 
^-i^-^M  hrATJoh  an  Garden  Atrpiet  n 
fcx'^rw^  o»«<*r'!y  to  1  jnccdn  avenm 
IV  r*C7r*i7iAle  '■«■!!  h  the  |rnint  for  1 
i^.rpiA   TnAir.  linr."  and  nn  ojEtra 

i>.  r>)c  10!.>j  of  ^larrh.  l«fH»  t 
fihisMK'.  ar.  t^r4^inAncr  whicli  "pr 
-iV>'t  iv-  .-^y^erAi^  il*  harder.  Rtn 
>.\  rinrtrifdiT*'  froni  and  ti-  1 
uuml^t.  ir  iht  ordinnncp.  ami  this 
'*u  fiTwrtW  >T  rlePT.rir  power  thr 
tu*T.  u\TM'\  liranrh  during;  tht-  u 
ri:*i**«f.fpi  irriiTii  for  naid  4«aTC 
)i"iin.">. '  7Vii.h  roadf  werf-  them 
uTt^t.  ftf   rifrtTif   street   Tailntad^ 

ilf  j.hf  .^(n.fc  day  of  Mareli.  1f« 
n^'fliiciii.'^  va*  pnAAed.  aiithorizin 
^nnt.  p/mipni  T  "n.  nppratr  »  m^ 
iliMnnii^  irork.  it.  and  upOTi  t'ent 
':;ii"*-(fc»T  t;:"<f^:  ttoih  thr  easi  It 
<iii  » "tiiin  If  ihf  Cleveland  iV 
r.'iiii^mu.  rriifikt- "■  It  wa^  prnvidi 
•*-iC'ii;  l«p"^xii.  rrnnt#»d  Rhal'  tn* 
rlif  f'\iu-nTiin.  o*  ihr  ^ants  fc 
.-/Mjpxjii  ^  *  niim    lint'.*' 

vn  Till  i*«ni  n:  April.  IRJU.  ai 
^^-11-  ni>!4!>fi  viiicii  anthorixed  t 
'nni  1^117  ii  "otKTat^  u  Aorond  oi 
rni>k  II  am!  iiikh  i/uinry  Rtrvet 
^:ri^;  Il  T^  I  Kid  land  HilJu  a^^ 
xvii-  ixii-r  n-  tilt'  (iardiM.  RTre>et 
:  11-11  :  Il  III*  iirdiiiaiin  contahi' 
\iftioi    Ilia:  liif  "ri;:*!!    iirrcin   pi 
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bi  riJid  until  the  expiratioD  of  the  ^ants 
fcr  uid  compa.ny's  tracks  on  said  Qtiincy 
Mjtft  eft^t  of  Lincolti  avetiue;  to  wit,  July 
Us  1913," 

*Tht8e  &re  tlie  material  ordiuaDces  which 
putitularly    relate    to    th{^    Garden    street 

i  Dtiring  March  and  April,  1893,  the  com- 
phinant  herein  was  crgxkmtBd  as  a  con&oU- 
ditiDn  of  5«*veral  street  railroads,  which,  it 
k  enough  to  Bar,  included ^  among  others, 
^t  £udid  avenue  and  the  Garden  street 
h^,  Attd  on  the  22d  dsj^  of  ^aj,  181>3,  the 
nawlidated  railrDid  (?ompanj  ^liis  com- 
^Inint).  through  its  vice  president,  ad- 
lirtM^  a  communication  to  the  counell, 
Nitmg  that  the  TnriouA  consolidations  had 
keen  n^e  under  ndiice  of  counsel,  but  in- 
^utb  as  some  question  seemed  to  have 
Hixfu  afl  to  the  intention  of  the  companj, 
k  ^i&  stated  that  the  company  did  not 
imm  any  ri^ht^  greater  than  the  constitu- 
|Bt  companies  forming  the  organisation  ^ 
lit  it  intended  to  obey  all  ordinances  to 
iMih  Bach  and  all  the  constituent  compa- 
^  were  subject,  and  that  it  had,  since  the 
flttidlidation  had  been  elTe^ted,  iasued  trans- 
ir  cheeks  t<»  all  persons  desiring  them,  to 
aible  such  persons  to  have  a  continuous 
riie  fmm  any  East  Sifle  line  to  any  South 
iii*  9r  W«at  Side  line,  and  from  any  South 
ST  Wert  Side  line  of  the  company  to  any 
Ihit  Side  line,  for  one  fare,  and  would  con* 
BTDG  sunh  system  of  transfers  where  it 
^d  aot  hetter  accommodate  its  patrons 
1*7  "iuch  through  lines  as  it  might  estab- 
^;  and  that  it  di^^e Maimed  all  intention 
ft?  charging  more  than  one  fare  for  any 
*ttli eoBtinuoua  ride;  *'and  that  its  aim  has 
l>m  and  will  be  to  give  its  patrons  vastly 
■fflprored  serriee  and  accommodations  by 
reajoh  of  such  consolidation." 

Ttie  founcil  thereupon,  by  resolution,  con- 
iditfd  to  the  consolidation  of  the  various 
tiilroAd  companies  named  in  the  resolution 
Older  the  name  of  the  Cleveland  Electric 
Rii^way  Company,  upon  the  condition  that 
<Si]y  one  fare  shall  be  charged  for  a  con- 
^(His  ride  on  or  over  any  Une  of  rail- 
*iy  formerly  owned  by  any  other  of  said 
^oftstitueiit  companies  within  the  limits  of 
^  city  of  Cleveland ;  and  passengers  on 
^}  of  iuch  lines  paying  one  fare  shall  be 
•Willed,  without  extra  or  additional  charge, 
^  lie  transferred  to  any  other  of  said  lines 
tod  kite  a  continuous  ride  thereon  for  said 
P^glf  fare."  The  conditions  *  contained  in 
tte  resolution  were  thereafter  accepted  by 
^  eofEipialnant  in  writing, 

^  the  19th  day  of  February,  IBM,  the 
^dl  sdopted  '*an  ordinance  granting  per- 
^mhn  to  the  Cleveland  Electric  Railway 
MH  tr.  8. 


and  the  Clevelajid  City  Railway  Company 
to  extend  their  tracks  in  Willaon  avenue," 
This  avenue  runs  north  and  south  and 
crosses  many  of  the  avenues  in  which  some 
of  the  constituent  companies  of  the  consol- 
idated road  had  laid  their  tracks. 

The  ordinance  granted  each  railroad  com- 
pany the 'right  to  extend  its  double  track 
railroad  along  Willson  avenue  from  and  to 
I  he  various  points  named  in  the  ordinance^ 
and  the  road  was  to  be  constructed  and 
operated  in  connection  with  the  ei^isting 
tracks  in  Willson  avenue  as  a  double  traclc 
street  railroad.  The  two  companies  named 
in  the  ordinance  were  to  jointly  construct 
and  maintain  the  road,  and  each  was  to 
have  the  right  to  occupy  and  use  thi 
tracks  wires,  etc,  of  the  other  company 
then  in  Willscm  avenue^  on  iuch  terms  and 
conditions  as  the  councO  might  deem  just 
and  reasonable,  unless  the  companies  should 
otherwise  agree.  Provision  was  then  made 
for  the  running  of  through  cars  on  Willson 
avenue  between  certain  points,  and  night 
cars  were  to  be  operated  by  the  companies 
throughout  the  entire  length  of  Willson 
avenue,  A  passenger  on  any  car  operated 
on  any  part  of  said  Willson  avenue  was  to 
have  the  right,  on  the  payment  of  one  fare, 
without  additional  or  extra  charge,  to  be 
transferred  to  any  other  line  of  either  of 
said  companies  intersecting  or  coming  to 
said  Willson  avenoe,  and  was  to  have  a 
continuous  ride  thereon,  with  the  rlghtj 
without  additional  charge,  to  be  transferred 
from  said  second  line  to  a  car  on  any  other 
line  of  either  of  these  companies  intersect- 
ing or  coming  to  Willson  avenue,  and  was 
to  be  entitled^  without  additional  or  extrA 
charge,  to  be  transferred  to  the  Willson 
avenue  line  and  to  have  a  continuous  rido 
thereon.  Regulations  were  made  for  the 
paving  of  certain  portions  of  the  street  by 
the  company  under  the  direction  of  the  city 
authorities,  and  provision  was  made  for 
widening  the  roadway  on  Will  son  avenue 
*between  certain  points  named,  and  for  set-[l36T] 
ting  back  curbSt  hydrants,  etc.,  all  of  which 
was  to  he  done  at  the  e^tpense  of  the  com- 
panies, which  were  also  to  comply  with  and 
perform  all  the  general  ordinance*  of  the 
city  relating  to  street  railroads,  then  or 
thereafter  in  force.  By  §  10  it  was  provided 
that  the  grant  should  be  in  force  until  the 
Jst  day  of  July,  lfll4. 

On  the  21) th  of  ,June,  18D4,  the  council 
passed  "An  Ordinance  Granting  the  Cleve- 
land Electric  Railway  the  Eight  to  Extend 
and  Operate  Its  Double  Track  Streot  Rail* 
road  in  Quincy  Street  from  New  Stivf^t  to 
Willson  Avenue."  This  ordinance  provided 
for  the  extension  and  operation  by  the 
Cleveland  Electric  Railway  Company  of  a 
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doable  track  street  railroad  on  and  along 
Quincy  street,  from  its  then  present  tracks 
thereon,  westerly  to  Willson  avenue,  con- 
necting by  curves  with  its  Willson  avenue 
tracks.  The  6th  section  provided  that  "this 
grant  shall  terminate  with  the  grant  for 
said  company's  present  line  in  Quincy 
street." 

These  ordinances  and  resolutions  are 
those  which  particularly  relate  to  the  ex- 
tent of  the  grants  to  the  railroad  company 
for  the  Euclid  avenue  and  for  the  Garden 
street  lines.  Other  ordinances  and  resolu- 
tions were  passed,  showing,  in  conneclion 
with  those  already  in  evidence,  as  insisted 
upon  by  the  complainant,  the  existence  of 
a  general  system  for  the  operation  of  the 
roads  owned  by  the  complainant,  including 
the  Euclid  avenue  and  Garden  street  lines, 
as  a  unit,  and  the  necessity  existing  for 
operating  all  of  the  lines  in  connection  with 
each  other  for  the  life  of  the  longest  grant. 
And  it  is  insisted  that  this  was  the  ob- 
vious intention  of  the  council,  to  be  gath- 
ered from  the  various  ordinances,  among 
them  those  especially  above  adverted  to. 

Messrs.  William  B.  Sanders  and  John  W. 
Warrington,  argued  the  cause,  and,  with 
Mr.  Andrew  Squire,  filed  briefs  for  the 
Cleveland  Electric  Railway  Company. 

All  questions  necessary  to  the  solution  of 
this  diflference  as  to  date  ultimately  fixed  for 
grants  in  question  to  expire,  that  is,  whether 
March,  1905,  on  the  one  hand,  or  July. 
1913  or  1914.  on  the  other,  were  involved  and 
decided  in  the  cases  of  Cleveland  v.  Cleve- 
land City  R.  Co.  194  U.  S.  517,  48  L.  ed. 
1102.  24  Sup.  a.  Rep.  756;  Cleveland  v. 
aeveland  Electric  R.  Co.  201  U.  S.  529,  50 
L.  ed.  S54,  26  Sup.  Ct.  Rep.  513. 

The  holding  of  the  court  below  and  the 
contention  of  counnol  are  in  the  teeth  of 
the  decision  of  the  supreme  court  of  Ohio  in 
State  ex  rel.  Hadden  v.  East  Cleveland  R. 
Co.  27  Ohio  L.  J.  64,  Affirming  6  Ohio  C. 
C.  318. 

See  also  Belle  v.  Glenville,  27  Ohio  C.  C. 
181,  Affirmed  in  73  Ohio  St.  392,  78  X.  E. 
1117. 

That  the  tracks,  poles,  wires  and  appli- 
ances in  use  by  the  appellant  upon  Garden 
street  constitute  private  property,  protected 
by  the  same  guaranty  of  the  Constitution 
against  being  takon  without  due  proopRS  of 
law  as  is  the  pro|H>rty  of  an  individual,  is 
settled. 

Hamilton,  G.  &  C.  Traction  Co.  v.  Hamil- 
ton &  L.  Electric  Transit  Co.  69  Ohio  St. 
402.  69  N.  E.  091 :  ChicnKO,  B.  &  Q.  R.  Co. 
V.  Chicago,  16fi  U.  S.  22i5,  41  L.  ed.  979,  17 
Sup.  Ct.  Rep.  5S1:  navidsi>n  v.  Now  Orleans, 
96  U.  S.  97.  24  L.  od.  6HJ:  Missouri  \\  R.  Co. 
V.  Nebraska,  164  U.  S.  403,  41  L.  ed.  488, 
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17  Sup.  a.  Rep.  ISO;  Salt  Creek  Va% 
Tump.  Co.  V.  Parks,  50  Ohio  St.  568,  28 
L.R.A.  769,  35  X.  E.  304;  Risser  t.  Baji, 
53  Mich.  185,  18  N.  W.  611;  Kinsman  Stmt 
R.  Co.  V.  Broadway  &  N.  Street  R.  Co.  Jl 
Ohio  St.  239;  Toledo  Consol.  Street  B.  Cd. 
V.  Toledo  Electric  Street  R.  Co.  50  Ohio  St. 
603,  36  N.  E.  312. 

Mr.  Newton  D.  Baker  argued  the  eaow 
and  filed  a  brief  for  the  city  of  Clevdud: 

The  rule  of  strict  construction  appUa 
with  unimpaired  force  alike  to  legislitiiv 
enactments,  properly  so  nulled,  and  to  cos- 
tracts  affecting  the  public  interest,  made  bj 
municipal  corporations. 

Cleveland  v.  Geveland  Citv  R.  Co.  194 
U.  S.  517,  48  L.  ed.  1102,  24  Sup.  Ct.  Bfp. 
756;  Cleveland  v.  Cleveland  Electric  R.  Co. 
201  U.  S.  529,  50  L.  ed.  854,  26  Sup.  Ct. 
Rep.  613;  2  Lewis's  Sutherland,  Stat.  Coutr. 

5  548;  Central  Transp.  Co.  v.  Pulhnan'i  Pal- 
ace Car  Co.  139  U.  S.  24.  35  L.  ed.  55,  H 
Sup.  Ct.  Rep.  478;  Charles  River  Bridge  t. 
Warren  Bridge,  11  Pet.  420,  0  L.  ed.  773: 
Mintum  v.  Larue,  23  How.  435.  16  L  ed. 
574;  Thomas  v.  Richmond,  12  Wall.  353, 
20  L.  ed.  455;  Detroit  v.  Detroit  City  R  Co. 
61  Fed.  161 ;  Detroit  Citizens'  Street  R.  Odl 
V.  Detroit  R.  Co.  171  U.  S.  48,  43  L.  ed.l7. 

18  Sup.  Ct.  Rep.  732;  Orand  Rapidi  Elee 
trie  Light  &  P.  Co.  v.  Grand  Rapids  Ediioi 
Electric  Light  &  Fuel  Gas  Co.  33  Fed.  858: 
Freeport  Water  Co.  v.  Freeport.  180  U.  8. 
598,  45  L.  od.  688,  21  Sup.  a.  Rep.  493; 
Knoxville  Water  Co.  v.  Knoxrille.  200  C. 
S.  22,  50  L.  ed.  353.  26  Sup.  Ct.  Rep.  2M; 
liooth,  Street  Railways,  f  33;  New  OrleM 

6  C.  R.  Co.  V.  New  Orleans,  34  La.  Ann.  42i: 
Cooley,  Const.  Lim.  p.  488;  Bank  of  Toledi 
V.  Toledo,  1  Ohio  St.  622:  Straus  ▼.  EMk 
Ins.  Co.  5  Ohio  St.  59;  State  v.  VaaderMt. 
37  Ohio  St.  500;  Zanesville  v.  Zanetrilk 
Gaslight  Co.  47  Ohio  St.  31.  23  X.  E.  55: 
State  ex  rel.  Kidder  v.  Eagle  Ins.  Co.  N 
Ohio  St.  252,  33  N.  E.  1056. 

Mr.  D.  C.  Westenhaver  argued  the  eu«. 
and,  with  Messrs.  Garfield.  Howe,  ft  Weitei- 
haver,  filed  a  brief  for  the  Forest  City  Rail- 
way Company: 

The  rules  of  construction  so  vigoroody 
announced  by  the  learned  judge  who  decM 
the  case  below  are  sound. 

Blair  v.  Chicago,  201  U.  S.  400.  471.  * 
L.  ed.  801.  830.  26  Sup.  Ct.  Rep.  427:  Kstf- 
ville  WattT  Co.  v.  Knoxville.  200  U.  &  3i 
50  L.  ed.  350.  26  Sup.  Ct.  Rep.  224. 

There  is  no  foundation  for  the  atseitM* 
that  a  unified  system  has  been  created,  vitt 
a  uniform  date  of  expiration  for  all  ^ 
franchises,  and  that  such  date  is  that  of  tkl 
longest  continuing  franchise. 

liouisville  Trust  Co.  v.  Cincinnati.  22  C 
C.  A.  334.  47  U.  S.  App.  36,  76  Fed.  8N. 

The  misredUl  after  the  videlieit  tuatA 
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|0l  the  fact  whieh  m  made  the  prim&r^ 
'ii  to  the  date  of  expiration  of  the 
'  right  oonf erred  by  the  ordinance  last 
itian«d.  The  uniform  rale  of  construe- 
I  ulipii  there  is  a  eonfliet  between  the 
idfot  matter  and  that  which  followa  a 
Hctf*  U  well  known*  The  former  con- 
I  and  the  latter  is  disregarded, 
ttUi^mn  T.  State**  67  Miaa.  346*  7  Sri,  275; 
tMA  f.  iimakor.  7  Cow.  42;  Cora.  v. 
Blsa,  113  Maas,  433,  27  N.  E.  S;  Buek  v. 
fit,  9  Mim.  M4*  Gil.  29g;  Stukelef  v. 
kr,  Hahiift,  17^;  Cotton  v.  Ward,  3  T. 
MoEt  SIO, 

fi  Ohio  the  mufiieipalltica  are  the  owners 
M  fe«  in  the  streets. 
lifiitltoD,  G,  &  C.  Traction  Oj.  v.  Parish, 
Htdit  St.  18 J,  150  L-R^.  531,  05  K.  K  1011. 
t&ila,  ties,  polea*  when  laid  and  construct- 
<»o  an  ordinarj  right  of  way  of  a  rail- 
a  wm^mny,  beeome  a  part  of  the  realty, 
I  for  tbe  purpose  of  taxation  and  as  he- 
rn the  mortgagee  of  the  realty  and  the 
tlpi|ree  of  the  chattel,  given  before  it  was 
ifczed  to  the  realty. 

3enliand  v,  C.  &  N.  H.  Co.  1  Cleveland  h. 
Y,  KW;  Northern  Indiana  R  Co,  v.  Con- 
ty,  10  Ohio  St*  1^1  Meriam  v.  Brown* 
IMaas.  391;  Hunt  r.  Bay  State  Iron  Co. 
3disi.  270;  Clemena  Electrical  Mfg*  Co.  t. 
aton,  173  Maaa,  2m.  52  N.  E.  132,  53  N. 
toO;  Providence  &  W.  R.  Co.  T.  Wright, 

i  t  m. 

imi  la  those  c&sea  of  l&ndlord  and  ten- 
i  m  wideii  the  right  of  removal  esdsta, 
nnst  be  e^ercis^ed  at  or  before  the  expira^ 
1  of  the  lease.  In  tbia  case,  at  the  time 
*  dteree  was  made,  the  right  of  the  eom- 
iatnt  in  the  streets  had  expired.     It  ^tood 

tW  lame  alt  nation  as  a  tenant  for  a 
fd  term,  who,  if  he  ^vishes  to  exercise  hia 
%i  qf  reroovalt  must  do  so  before  the  ex- 
^tjon  rif  his  term.  The  law  with  respect 
Ufldlord  and  tenant  may  be  found  in  the 
Jowin»  authorities: 
tTijIor,  Land.  &  T.  Sth  ed.  §  55;  Watriaa. 

Tint  Hat.  Bank,  124  Maaa,  571,  28  Am, 
^  m;  Stokoe   V.   Upton,  40  Mich.   581, 

AHL  Rep,  560;  E<  parte  Brook*  L.  R. 
'OlDiv.  100;  Merritt  v,  Judd.  14  Cfll. 
*'>  li^ij^fhran  v.  Roas,  45  N.  Y.  71*2,  6  Am. 
^.  173;  C^rlin  v.  Ritter,  68  Md.  478,  0 
"a.  St.  Rep.  4G7,  13  Atl.  370,  16  Atl  301; 
*^  v.  Stober,  11  Ohio  St,  482. 

^'  Justice  Peckham,  after  making  the 
't^^ag  itatementT  delivered  the  opinion 

fttt  of  these  various  ordinances  and  res- 
liQiii  arise  the  difficulties  sus"^ested  in 
I  ci9e.  The  facts  are  somewhat  compU- 
id.  i^  reason  of  their  number*  and  the 
namm  to  be  drawn  from  tbem  are  not 


always  perfectly  plain  and  certain.  The 
complainant  contends  that^  by  rniison  of 
the  action  of  the  city  council  and  the  ac* 
ceptance  by  the  complainant  of  the  varkma 
ordinanees  and  resolutions  adopted  by  that 
council,  a  valid  contract  has  been  entered  in- 
to between  the  city  and  the  complainant,  by 
which  the  right  to  use  the  atreets  named  in 
the  ordinances  by  the  Gardem  street  branch 
has  been  granted  to  complainant  up  to  July 
1^  1D14^  or*  if  it  is  mistaken  as  to  that 
time,  that  then  the  contract  terminates  on 
the  13th  of  July,  1013.  The  city  contends 
that  neither  date  ia  rigbt,  but  that  the  co«i- 
tract,  ao  far  aa  it  related  to  the  Garden 
street  branch,  terniinated  on  the  22d  of 
March,  1 005. 

The  rules  of  construction  which  have  been 
adopted  by  courts  in  cases  of  public  grants 
of  this  nature  by  the  authorities  of  cities 
are  of  long  atfliidtng.  It  baa  been  held 
that  such  granta  should  be  in  pUiin  lan- 
guage, that  they  should  be  certain  and  *def-[130} 
inite  in  their  nature,  and  should  rontain 
no  ambiguity  in  their  terms.  The  legisla- 
tive mind  must  he  distinctly  impressed  with 
the  unequivocal  for  in  of  expression  con- 
tained in  the  grants  'Hn  order  that  the  prtvi- 
legea  may  be  intelligently  granted  or  pur- 
posely withheld.  It  is  umtter  of  common 
knowledge  that  granta  of  this  character  are 
usually  prepared  by  those  interested  in' 
them*  and  submit tefl  to  the  legislatures  with 
a  view  to  obtain  from  such  bodies  the  most 
liberal  grant  of  privileges  whtch  they  are 
willing  to  give,  Thia  is  one  among  many 
reasons  why  they  are  to  be  strictly  con- 
strued." Blair  v.  Chicago,  201  U.  S.  400, 
471,  50  L.  ed.  SOI,  830,  26  Sup,  Ct.  Rep. 
427.  In  the  case  cited  this  court  has  had 
occasion  to  state  the  princij>le  of  construc- 
tion and  to  cite  aome  of  the  authoritiea 
upon  which  it  is  based.  This  has  been  so 
lately  done  that  it  Is  unnecessary  to  more 
than  refer  to  that  case  as  authority  for  the 
doctrine  above  stated. 

Before  proceeding  with  an  examination 
of  the  various  ordinances  and  resolutions 
referred  to  in  the  foregoing  statement,  it 
is  well  to  say  that  \ve  do  so  upon  the  as- 
sumption that  the  legiabiture  has  hereto- 
fore granted  to  the  city  council  of  Cleve- 
land most  comprebensive  power  to  contract 
with  street  railroads  within  ita  limits,with 
regard  to  the  use  of  ita  street  a,  and  the 
length  of  time  for  which  such  use  may  be 
granted,  not  longer  than  twenty-tlve  years. 
Cleveland  v.  Cleveland  City  R.  Co.  li*4  tJ.  S. 
517,  533,  48  L.  ed.  1102*  1107,  24  Sup.  Ct. 
Rep.  750 1  Cleveland  v.  Cleveland  Electric  R. 
Co.  201  U.  S.  529,  541,  50  L.  ed.  854.  850,  26 
Sup,  Ct.  Rep.  513.  Therefore,  in  deciding 
this   casCf   we  assume  the  validity   qI  the 
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eontract,  whatever  it  is,  that  was  mAde. 
The  only  question  involved  herein  is  one  of 
construction  and  intent. 

The  most  important  of  the .  many  ordi- 
nances and  resolutions  relating  to  the  Eu- 
clid avenue  line,  commencing  in  1859,  have 
been  referred  to  in  the  foregoing  statement 
of  facts  because  of  the  contention  of  com- 
plainant that  the  Garden  street  branch  is 
nothing  but  an  extension  and,  in  reality,  as 
in  law,  a  component  part  of  the  Euclid  av- 
enue line^  and  that  the  Garden  street  grant 
it  limited  and  governed  by  the  time  of  the 
expiration  of  the  Euclid  avenue  grant.  In 
[131]other  words,  that  the  grant  •of  1888  to  the 
Euclid  avenue  line  of  the  right  to  change  its 
motive  power,  and  extending  the  termina- 
tion of  the  grant  until  twenty-five  years 
from  that  date,  thereby  extended  the  ter- 
mination of  the  grant  to  the  Garden  street 
branch  to  the  same  time,  although  the  whole 
branch  road  had  been  separately  and  other- 
wise provided  for,  and  had  never  before  had 
the  same  termination  as  the  Euclid  avenue 
line.  The  grant  is  to  be  implied  which  is 
to  work  such  a  change  in  a  grant  then  exist- 
ing in  specific  and  direct  language.  The 
same  argument  is  also  set  forth  in  regard 
to  the  ordinance  of  July  17,  1893,  which 
will  be  again  referred  to. 

Under  these  circumstances  it  is  important 
to  direct  special  attention  to  the  Garden 
street  branch. 

The  East  Cleveland  Railroad  Company, 
having  built  and  operated  its  road  through 
the  various  streets  mentioned  in  the  ordi- 
nance of  1859,  granting  it  leave  so  to  do, 
became  desirous  of  building  another  road  in 
connection  with  the  one  it  was  then  operat- 
ing, but  there  was  no  statute  at  that  time 
in  Ohio  permitting  the  extension  of  a  road 
then  built,  and  the  company,  therefore,  in 
1867  and  the  early  part  of  1868,  took  the 
same  proceedings  to  acquire  the  right  to 
build  the  new  road  that  it  had  taken  to 
build  the  former,  although  it  did  not  seek 
a  new  incorporation.  As  a  railroad  com- 
pany already  existing,  it  applied  to  the 
council  of  the  city  of  Cleveland  for  leave  to 
construct  a  street  railroad  from  the  inter- 
section of  Prospect  and  Brownell  streets, 
to  connect  with  the  main  line  of  its  road, 
and  thence  through  various  streets  and 
along  the  center  of  Garden  street,  to  and 
across  Willson  avenue,  to  the  easterly 
boundary  of  the  city.  It  procured  the  con- 
sents of  the  property  owners  along  the 
line;  notice  for  the  reception  of  bids  was 
published  by  the  city  as  provided  for  in 
the  statute,  and  the  railroad  company  made 
a  formal  bid  for  the  privilege  of  laying 
down  its  tracks  through  the  various  streets, 
and  named  the  rates  of  fare  which  would 
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be  charged.  That  Ud  WM  lit  kn 
not  the  only  one,  made,  and  ft  wi 
accepted,  and  the  privilege  vat  gni 
build  a  railroad  in  Gardea  ■Uuut, 
operate  *it  for  twenty  yeaxa  fraa  C 
of  the  adoption  of  the  ordfnanca^  J 
14,  1868,  and  the  company  vaa  to  o 
to  use  the  western  end  of  the  EaeBd 
road  as  stated  in  the  ordinaaee.  Tl 
nance  was  accepted  and  the  road  boi 
this  time  the  grant  to  the  EQcHd 
line  expired  September  20,  1878. 

Referring  to  the  procedure  under 
the  Garden  street  branch  waa  cnat 
the  permission  of  the  dty  oonneil  i 
the  road  obtained,  it  la  plain  th 
branch  thus  built  waa  not  a  mere  ei 
or  part  of  the  Euclid  avenue  Hne,  i 
a  grant  to  the  latter  neoeaaarily  • 
the  other  as  an  inseparable  part  of 
was  a  distinct  line,  with  a  leparatt 
with  the  exception  of  a  short  disti 
the  west  end,  where  it  waa  permil 
use  the  tracks  of  the  Euclid  aven 
The  termination  of  the  right  was  al 
ferent  time  from  that  provided  1 
Euclid  avenue  line.  This  use  of  the 
avenue  tracks  for  a  short  dittaaee  i 
make  the  Garden  street  branch  a  n 
tension  of  the  former  road.  Whctl 
thorized  by  its  charter  to  build  the 
street  road  is  not  important.  It 
and  its  right  to  do  it  was  given  by 
dinance  of  the  council  which  has  be 
ognized  as  valid  ever  since.  Beet 
some  occasions  it  has  been  called  a 
does  not  alter  the  weight  to  be  gh 
facts  stated,  or  turn  the  branch 
mere  extension  where  it  has  been 
wise  uniformly  treated. 

It  is  contended  that  by  the  ro 
of  March  25,  1873,  which  granted 
East  Cleveland  Railway  Company  tl 
to  lay  a  double  track  street  railroad 
secting  with  its  main  line  at  Erii 
ard  Prospect  street,  and  thence  1 
other  streets  mentioned  in  the  rss 
the  Garden  street  line  thereby  bsa 
extension  of  the  main  Une,  or  wsi 
nized  as  a  mere  extension.  The  fi 
to  that  resolution  recites  that  the  i 
company  desires  to  eonnect  the 
street  branch  with  the  main  Uns  c 
road  at  the  intersection  of  Erie  tm 
pect  streets,  and  to  remove  tht  oChi 
from  Brownell  street,  betweea  01 
Prospect  streets,  ^aad  thersfbra  fsn 
is  granted  to  the  company  ao  to  ds 
resolution  provided  simply  for  < 
connection  of  the  Garden  i 
the  Euclid  avenue  line  from  '. 
to  Erie  street,  and  for  the  takfaif  i| 
track  on  Brownell  street,  hciwsei  01 
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streets.  It  did  not  make  the  Gar- 
Ira  itrtet  braQeh  any  more  of  an  extension 
|gf  tMt  main  line  than  it  bad  been  before. 
Sl^  braDcli  road  tertainlj  did  not  become 
I  ptrt  of  the  ma  in  road  iimptj  becftu^  it 
Hfl  m  oonuecti&n  with  it,  or  hwrause  it 
na  ojtr  a  small  portion  of  the  tracks  of 
|ftit  Tm±  It  T^matned  what  ft  started  out 
^11.  h  rwkd  with  &  separate  route  and  &  dif- 
frrsu^  term  of  life. 

Thf  grant  made  Is  1S76  to  the  company 
Id  eitend  ita  Garden  street  tracks  from  its 
\fkm  terminus  at  Baden  Btreot,  to  and  along 
^jUAfT  streets  towards  the  east^  with  the 
jfB  ta  equip  and  operate  said  extension 
'fm  twenty  years,  in  connection  with  the 
*piA  Garden  street  branch  and  its  main 
^,  had  no  effect  upon  the  question  we  are 
li^mssing.  That  extension  of  the  tracks 
iF  tlie  Garden  street  branch  spoken  of  in 
li  ordinance  was  also  a  short  one^  and 
Ht  bo  lerminate  at  a  different  time  from 
t^t  tbes)  existing  in  regard  to  the  other 
purtk^n  of  the  Garden  street  branch.    That 

vu  to  be  operated  in  connection  with  it» 

street   branch    and    the    tnaiti    line 

make  the  branch  as  extended  a  part 

viain  line,  or  alter  the  fact  that  the 

was  a  separate  road^  aItbou|jh  oper- 

m  eonucctlon  with  the  main  line.     It 

qnite  difficult  to  see  why  the  ri^bt  to 
ftpernte  this  particular  extension  should 
htn  been  granted  for  twenty  years  or  un- 
^  IW,  Instead  of  beiug  liosited  to  ter- 
aniite  with  the  branch,  but,  at  any  rate, 
lb«  grant  is  in  unambiguous  terms,  and 
stitps  it)  $0  many  words  the  length  of  time 
it  ii  to  last-  Its  importance  is  not  very 
fTftit,  and  IS  entirely  effaced  by  the  subse^ 
quwit  ordinance  of  18S0,  which  provided  for 
tlic  termination  of  the  whole  Garden  street 
trsneh  at  the  time  specified,— 1  DOS* 

Bt  that  ordinanee  (March  22,  1880)  the 
pt*tion  of  the  termination  of  the  grant 
for  the  whole  Gardeo  street  branch  was 
ii^tioctly  settled.  By  it  the  right  to  ex- 
jtflbl  that  branch  of  its  'railroad  In  an  eaet- 
^1^  direction f  on  and  along  Quincy  street, 
»i*  given  to  the  company,  and  the  right 
"to  equip  and  operate  the  said  extension 
i^  its  Garden  street  branch"  was  given 
•w  the  period  of  twenty -five  years  ^om 
ikt  tRtssage  of  the  ordinance,  but  without 
fctteaie  of  fare  on  any  portion.  This,  of 
*oiM.  placed  the  termination  of  the  whole 
l^uit  to  the  Garden  street  branch  on  March 
*£  1905.  There  Is  eo  ambiguity  as  to  this 
E^t,  and  the  termination  of  the  grants  to 
t^t  two  roads  was  kept  apsrt,  one  being 
Srptember    20,    1904,  the   other   March   22, 

m. 

Uudi  stress  is  laid  by  the  compfainant 
«  the  ordinance  of  the  0th  of  February, 
M  IT,  S, 
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1885,  which  was  entitled  '*An  Ordinance  to 
Permit  the  East  Cleveland  Railroad  Com- 
pany to  Extend  the  Garden  Street  Branch 
of  Its  Railway,"  The  company  was  there- 
by authorized  to  extend  the  Garden  street 
branch  from  the  intersection  of  Quincy 
street  and  Uncoln  avenue  in  an  easterly 
direction,  to  Woodland  Hills  avenue.  It 
was  to  be  operated  in  connection  **with  said 
branch  and  its  main  line  and  terminating 
with  the  grant  for  the  main  line,"  but  with 
no  increase  of  fare.  It  is  contended  that 
the  particular  grant  mentioned  in  thii  or- 
dinance was  to  terminate  with  the  grant 
for  the  main  line,  which  would  make  it  ter- 
ininate  September  20,  l!)04,  instead  of 
starch  22,  1905.  If  this  were  the  only  ques- 
tion, of  course,  the  coniplainEint  would  not 
insist  that  the  grant  to  it  should  be  short- 
ened six  months.  But  it  is  cited  for  the 
purpose  of  showing  an  intention  of  the 
council  to  limit  the  termination  of  the  Gar- 
den street  branch  by  the  limitation  then  ex- 
isting: in  regard  to  the  Euclid  avenue  line. 
It  is  contended  that  from  the  time  of  the 
passage  of  this  ordinance  by  the  council 
and  its  acceptance  by  the  complainant  the 
parties  thereby  agreed  that  the  extension 
should  he  operated  with  the  main  Une,  and 
that  its  grant  for  such  operation  should 
expire  with  the  grant  for  the  main  or  Eu- 
clid avenue  line,  and  that  this  was  in  pur- 
suance of  the  plan  by  the  city  to  have  the 
grants  to  the  two  roads  espire  at  the  same 
time.  And  the  claim  is  that  the  subf^e^iient 
ordinances  must  be  construed  in  the  t^sime 
manner  *and  for  the  purpose  of  carrying  out[135] 
the  same  scheme.  There  is  here  undoubted- 
ly some  room  for  the  contention  of  com- 
plainant, but  we  think,  upon  lot^king  at  alt 
the  facts  in  connection  with  this  question, 
that  the  intention  of  the  council  was  not 
that  way.  The  Garden  street  branch,  run- 
ning from  the  intersection  of  Erie  and  Pros- 
pects streets,  towards  the  east,  term  in  a  ted, 
at  the  time  of  this  grant,  at  Lincoln  a  venue. 
This  made  a  long  line  of  road*  By  the  or- 
dinance it  was  lengthened  from  Lincoln  av- 
enue to  Woodland  Hills  avenue,— a  crfuipar- 
atti?ely  short  extension  of  track.  The  H^hfc 
granted  to  the  whole  branch  line  a^  far 
east  as  Lincoln  avenue  then  terminntrd  on 
the  22d  of  March,  1905,  and  yet,  by  this 
construction  of  the  ordi nance  of  18S5,  this 
small  extension  of  track  from  Lincoln  av- 
enue to  Woodland  Hills  avenue  wsb  to  em- 
pire September  20,  t004.  Why  this  differ- 
ence? The  ordinance  d(d  not  assume  in 
any  way  to  alter  the  time  of  the  termina- 
tion of  the  then 'existing  grant  to  the  rest 
of  the  Garden  street  branch,  but  it  simply 
limited  the  time  of  the  termination  of  the 
grant  for  the  extension  then  given.    Hence 
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it  is  difTicult  to  see  how  any  agreement  can 
be  found  to  arise  from  the  ordinance  for 
the  simultaneous  termination  of  all  the 
grants  to  both  the  main  line  and  the  Garden 
street  branch.  Xor  can  any  general  scheme 
to  have  the  grants  of  both  roads  terminate 
together  be  evolved  from  anything  done  by 
the  parties  up  to  and  including  18So. 

There  is  nothing  in  Cleveland  v.  Cleve- 
land Kloctric  R.  Co.  201  U.  S.  529,  539,  50 
L.  ed.  S54.  S38.  26  Sup.  Ct.  Rep.  513,  that 
covers  this  case.  The  language  of  the  or- 
dinance adverted  to  in  that  case  is  to  be 
applied  to  very  different  facts  from  those 
existing  here.  We  assume  the  ability  of 
the  council  to  make  such  a  contract  as 
complainant  contends  for  herein,  but  we 
think  none  such  was  made  in  fact. 

So  far  as  can  be  determined  from  this 
record,  there  was  absolutely  no  reason  for 
terminating  the  right  to  use  this  small 
extension  of  track  in  September.  1904,  while 
the  rest  of  the  branch  then  existing  was  not 
to  terminate  until  six  months  later.  It  cut 
up  the  branch  line  in  a  way  which  it  is 
impossible  from  this  record  to  give  any  rea- 
[136]son  for,  and  accordingly,  unler 'the  then-ex- 
isting circumstances,  it  might  be  argued  that 
the  word*!,  "terminate  with  the  grant  for 
the  main  line/' did  not  mean  the  Euclid  ave- 
nue line,  but  it  referred  to  the  Garden  street 
branch,  whii-h  was,  as  a  matter  of  fact,  the 
main  line  so  far  as  concerned  the  sm.all  ex- 
tension of  the  track  from  Lincoln  avenue 
to  Woodland  Hills  avenue.  To  terminate 
the  grant  for  the  extension  at  the  same 
time  with  the  grant  for  the  line  thereby 
extended  would  be  thp  most  obvious  and 
natural  course  to  pursue.  It  is  tnie  the  or- 
dinance itself  recognizes  the  "branch  and 
its  main  line*'  as  cnnstituting  two  different 
lines,  and  provides  that  the  grant  is  to  ter- 
minate with  the  grant  for  the  main  line. 
And  yet  the  real  meaning  of  the  ordinance, 
when  regarded  in  the  light  of  the  facts  then 
existing,  becomes,  to  say  the  least,  ambigu- 
ous. Tlie  general  provision  for  the  termina- 
tion of  the  grant  lor  the  whole  Garden 
street  branch,  as  made  in  1880,  ought  not 
to  be  expunged  by  an  im])Iication  arising 
out  of  such  doubtful  language  as  is  found 
in  this  1885  ordinance.  Hut  if  otherwise,  it 
results  only  that  the  particular  extension 
expired  in  September.  l!M)4,  with  the  grant 
to  the  Euclid  avenue  line,  which,  at  that 
period,  expired  on  that  date. 

In  18S7,  .lune  17,  an  extension  of  the  Gar- 
den street  branch  was  granted,  which,  by 
the  terms  of  the  ordinance,  was  to  termi- 
nate "with  the  grant  for  the  Ganlen  street 
main  line."  without  increase  of  fare  l)eing 
charged.  Here  the  council,  it  will  be  ob- 
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Be^^'ed,  expressly  referred  to  the  Qiite 
street  branch  as  the  main  line,  and  it  il 
undoubtedly  plain  that  it  was  properlj  m 
referred  to.  In  extending  the  bnmdi,  ul 
with  reference  to  the  extension,  the  bnieh 
would  naturally  be  regarded  and  spoken  of 
as  the  main  line.  If  not  done  in  all  cim 
it  is  somewhat  dillicult  to  find  any  reaMi 
for  it. 

Again,  by  an  ordinance  passed  March  10^ 
1800,  granting  leave  to  change  the  motive 
power  on  the  Garden  street  branch,  the 
right  was  given  to  operate  that  bnnrh  bj 
electric  power  "during  the  term  of  its  pwi- 
ent  grant  of  said  Garden  street  brtnA." 
The  "present  grant"  for  the  Garden  »i«t 
branch  'was  that  which  was  granted  ii[ll 
March,  1880,  which  was  to  terminate  ii 
twenty-five  years,  or  March  22.  1905.  H« 
was  a  clear  recognition  of  the  time  wh« 
that  grant  expired,  and  there  had  been  « 
ordinance  or  resolution  of  the  council.  nM 
1880,  which,  in  our  opinion,  changed  tb 
termination  of  that  grant.  It  is  an  entiii 
mistake  to  say  that  at  this  time  the  n^ 
to  operate  the  Garden  street  tracks  termi- 
nated at  the  same  time  with  the  ripht  d 
the  company  to  operate  the  Euclid  avei* 
line,  or  that  the  Garden  street  branch  •!• 
but  an  extension  of  that  line. 

On  the  30th  of  March,  18:>U  the  rigH 
was  granted  to  construct  and  operate  • 
se.ond  or  additional  track  upon  Centnl 
avenue  (Garden  street)  from  the  east  !■• 
of  Willson  avenue  to  the  Cleveland  &  Wtt*- 
burg  Railroad  tracks.  It  was  provided  h 
that  ordinance  that  the  right  therein  pi^ 
ed  should  be  for  and  until  the  expSntioa  ol 
the  grants  for  the  said  company's  mih 
line.  Here  again  the  question  arises.  WW 
was  the  meaning  of  the  expression  "■«■ 
line**  as  used  in  this  connection?  The  of 
dinance  allowed  a  second  or  additional  trvk 
in  a  street  in  which  the  company  then  h" 
the  right  to  use,  and  was  using,  a  w^ 
track.  So  far  as  that  extended  grant  w» 
concerned,  the  main  line  was  the  reil  rf 
the  Garden  street  branch,  and  the  «■* 
observations  that  we  have  made  heiHofoH 
in  regard  to  the  main  line  are  opcnthi 
here. 

It  cannot  be  possible  that  it  was  intc^ 
to  limit  the  right  to  use  the  second  or  9^ 
ditional  track,  in  the  portion  of  the  iIr' 
mentioned,  to  a  different  time  thaa  thi^   . 
which    existed    with    relation   to  the  ii^ 
track   laid   down  by   the   companj  ia  ^  ] 
same   street.     Of   course,   the  two  gn^i 
were  meant  to  terminate  at  the  same  tiii^l 

At  this  time  the  grant  to  the  compaa}^^ 
Euclid  avenue   line   had  been  extended  H 
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U  n  dfd  not  eicpire  nmtn  July  13,  191S. 
ki  it  be  supposed  that  the  council  in- 
oM  tliAt  ihia  Bhort  length  of  rctad,  in 
rhkh  a  seooti^  or  axiditional  truck  was  to 
e  kid,  w»*  to  b«  operate  with  two  track 
mlil  1»oe  mnd  after  that  with  one  track 
|ill]  is*13!  We  think  such  a  oonstruction 
%  wft   p<^nn)»sible«    and      that     what    it 

tt  hf  the  lAnfuage,  **niain  line/*  in 
(irdtiiaiiee,  means  the  line  which  h  the 
pb  line  with  reference  to  the  extenaion 
htrdn  granted ;  namelv,  the  Garden  street 
waebt  and  ^ot  the  Eiii-Ud  avenue  line. 
Thjt  ordinance  of  the  20fch  of  April,  1891, 
tiomewhat  important.  It  granted  the 
ktt  Cleveland  Railroad  Company  per  mis- 
ba  tft  lay  an  additional  or  second  track  in 
tmj  street,  from  New  street  to  Woodland 
bk  avenue.  That  street  at  the  point  in- 
hted  it  part  of  the  Garden  street  branch, 
|i^  ai  compared  with  the  rest  of  the  Gar* 
p  ilreet  branch,  is  a  very  small  portion 
iftof,  and  the  ordinance  only  grants  the 
^  to  lay  an  additional  track.  The  right 
lAted  was,  by  the  terms  of  §  3,  to  '*l>e 
m  imtil  the  expiration  of  the  grants  for 
id  company's  tracks  on  said  Quincy  street, 
tft  of  Mncc^ln   avenue,   to   wit,  July   13, 

It  is  said  that  the  council,  in  such  ordi- 
socc  e-Ypressly  authorizes  the  continua- 
(VD  tif  the  operation  of  this  Central  avenue 
t§i4tn  street)  extension  until  July  13, 
Ha,  the  date  of  the  expiration  of  the  En- 
M  avenue  line  of  the  company.  But  the 
mguage  used  in  this  ordinance  as  to  the 
imt  of  the  expiration  of  the  grant  for  the 
eapsny-s  tracks  on  Quincy  streets  east  of 
liwcln  avenue,  is  a  clear  mistake  of  fact, 
fh*  ^ant,  it  will  be  observed,  is  not  in 
ttrma  an  extension  t-o  July  13,  1913.  The 
ttfetence  to  that  date  is  but  the  expression 
Erf  m  opinion  that  the  date  named  is  the 
tnii  time  of  the  termination  of  the  Quincy 
Itoe^t  grants.  It  is  not  a  grant  extending 
to  that  date,  unless  the  previous  grants  are 
finited  to  that  time.  Now,  on  April  20, 
1811,  the  grants  on  Quincy  streetT  east  of 
tincola  avenue,  in  fact  terminated  either 
k  IS04  or  1905,  depending  upon  the  con- 
itntction  of  the  language  of  the  original 
put  b  Quincy  street,  made  in  February, 
1885.  That  was  a  grant  which  was  to  ex- 
|b«  with  the  termination  of  the  grant  for 
lib  main  line*  For  the  reasons  already  giv- 
•  we  think  that  that  language  meant  the 
Quiim  street  branch,  which  was  the  main 
iu  u  to  that  extension,  and  that  it,  there- 
ten,  expired  *in  1905,  March  22*  There  was 
■0  iahseqiient  legislation  which  ei^ tended 
lil  grant  beyond  that  time. 
MU.  8. 


But  if  it  be  assun;ed  tlint  the  grant  for 
the  compnny^s  tracks  on  Quincy  street,  cast 
of  Lincoln  avenne,  was  to  terminate  with 
the  grant  for  the  Euclid  avenue  line  as  th« 
main  line*  it  must  be  recollected  that  that 
grant  on  Quincy  street  wss  made  Febninry 
0,  1835^  to  the  Garden  street  branch,  and 
at  that  time  the  grant  to  the  Euclid  BVt.*nu© 
line  terminated  in  September,  1904.  The 
grant  of  18S5  was  not  made  to  terminate 
with  the  grant  for  the  main  line,  n«  ih4ii 
main  line  migki  thereafter  be  c^tendetL  hut 
it  referred  to  that  grant  as  it  then  existed, 
and  it  was  to  be  measured  by  such  exist- 
ing grant,  and  not  by  any  subsefjucnt  eJt- 
tension  which  might  be  granted  to  the  Eu- 
clid  Bvenue   line. 

Nor  do  we  think  the  time  for  the  termi- 
nation of  the  Garden  street  branch  was  in 
any  degree  affected  by  the  eonsolidfltion  of 
the  various  roads  in  1803.  'The  communica- 
tion from  the  railway  eompanyj  through  its 
vice  president,  May  22,  1893,  states  dis* 
finctly  that  it  **does  not  claim  any  rights 
greater  than  the  constituent  companies 
forming  the  organ  Jyotion,  and  that  it  in- 
tends to  obey  all  ordinances  to  wbicli  each 
and  all  of  the  constituent  companies  were 
subject"  Its  intention  to  issue  transfer 
checks,  so  as  to  have  a  continuous  ride  for 
one  fare,  gave  no  greater  rights  to  the  com- 
pany than  it  theretofore  had^  nor  did  the 
resolution  of  the  council,  consenting  to  the 
consolidation  on  condition  that  but  one  fare 
should  be  charged  for  a  continuous  ride, 
give  any  greater  rights  to  the  consolidated 
company  than  each  of  the  constituent  com- 
panies had  theretofore  enjoyed.  The  con- 
solidation does  not  require,  in  order  to  com- 
ply with  the  conditions  specified  in  the  res^ 
olutlon  con seo ting  to  the  eonaolidation,  that 
the  consolidated  companies  should  be  per- 
mitted to  operate  until  the  expiration  of 
the  longest  grant  to  any  of  the  companies. 
At  the  expiration  of  the  grant  to  the  Gar* 
den  street  hranch  the  operation  of  that 
road  might  terminate,  while  the  operation 
of  the  rest  of  the  consolidated  roads  could 
go  on  perfectly  well.  To  hold  that,  by  vir- 
tue  *of  the  consolidation,  upon  the  cond i t ions  [  110] 
Htated,  there  was  an  implied  extension  of 
the  grant  to  the  Garden  street  branch  of  at 
least  eight  years,  is  to  violate  the  rules  of 
construction  above  referred  to  in  regard  to 
grants  of  this  nature. 

It  is  also  strongly  urged  by  the  complain^ 
ant  that  the  ordinance  passed  soon  after 
the  consolidation  ordinance,  thj?.,  the  ordi- 
nance of  July  17,  1893»  not  only  imposed  ad^ 
ditional  burdens  on  the  consolidated  com- 
pany, but  that  the  ordinance  relates  to  ft 
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it  is  diflicult  to  see  how  any  agreement  can 
be  found  to  arise  from  the  ordinance  for 
the  simultaneous  termination  of  all  the 
grants  to  both  the  main  line  and  the  Garden 
street  branch.  Xor  can  any  general  scheme 
to  have  the  grants  of  both  roads  terminate 
together  be  evolved  from  anything  done  by 
the  parties  up  to  and  including  1885. 

There  is  nothing  in  Cleveland  v.  Cleve- 
land Electric  R.  Co.  201  U.  S.  529,  539,  50 
L.  ed.  854,  858.  26  Sup.  Ct.  Rep.  613,  that 
covers  this  case.  The  language  of  the  or- 
dinance adverted  to  in  that  case  is  to  be 
applied  to  very  different  facts  from  those 
existing  here.  We  assume  the  ability  of 
the  council  to  make  such  a  contract  as 
complainant  contends  for  herein,  but  we 
think  none  such  was  made  in  fact. 

So  far  as  can  be  determined  from  this 
record,  there  was  absolutely  no  reason  for 
terminating  the  right  to  use  this  small 
extension  of  track  in  September,  1904,  while 
the  rest  of  the  branch  then  existing  was  not 
to  terminate  until  six  months  later.  It  cut 
up  the  branch  line  in  a  way  which  it  is 
impossible  from  this  record  to  give  any  rea- 
[136]8on  for,  and  accordingly,  unlcr 'the  then-ex- 
isting circumstances,  it  nii^ht  be  argued  that 
the  words,  "terminate  with  the  grant  for 
the  main  line,"  did  not  mean  the  Euclid  ave- 
nue line,  but  it  referred  to  the  Garden  street 
branch,  which  was,  as  a  m.itter  of  fact,  the 
main  line  so  far  as  concerned  the  small  ex- 
tension of  the  track  from  Lincoln  avenue 
to  Woodland  Hills  avenue.  To  terminate 
the  grant  for  the  extension  at  the  same 
time  with  the  grant  for  the  line  thereby 
extended  would  be  the  most  obvious  and 
natural  course  to  pursue.  It  is  tnie  the  or- 
dinance itself  recognizes  the  "branch  and 
its  main  line"  as  c<mstituting  two  different 
lines,  and  provides  that  the  grant  is  to  ter- 
minate with  the  grant  for  the  main  line. 
And  yet  the  real  meaning  of  the  ordinance, 
when  regard«Hl  in  the  light  of  the  facts  then 
existing,  becomes,  to  say  the  least,  ambigu- 
ous. The  general  provision  for  the  termina- 
tion of  the  grant  for  the  whole  Garden 
street  branch,  as  made  in  1880.  ought  not 
to  1)6  expunged  by  an  im])lication  arising 
out  of  such  doubtful  languiige  as  is  found 
in  this  1885  ordinance.  But  if  otherwise,  it 
results  only  that  the  particular  extension 
expired  in  September.  1904,  with  the  grant 
to  the  Euclid  avenue  line,  which,  at  that 
period,  expired  on  that  date. 

In  1887,  June  17,  an  extension  of  the  Gar- 
den street  branch  was  granted,  which,  by 
the  terms  of  the  ordinance,  was  to  termi- 
nate "with  the  grant  for  the  (lanlen  street 
main  line."  witliout  in<'rcase  of  fare  being 
charged.  Here  the  council,  it  will  be  ob- 
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served,  expressly  referred  to  the  Qiite 
street  branch  as  the  main  line^  and  it  k 
undoubtedly  plain  that  it  was  properi j  m 
referred  to.  In  extending  the  braach,  ul 
with  reference  to  the  extension,  the  biuih 
would  naturally  be  regarded  and  spoken  of 
as  the  main  line.  If  not  done  in  all  eiM 
it  is  somewhat  diflicult  to  find  any  mm  i 
for  it. 

Again,  by  an  ordinance  passed  Mtrek  li, 
1890,  granting  leave  to  change  the  motin 
power   on    the   Garden    street   bnnch.  thi 
right  was  given  to  operate  that  brtoek  hf 
electric  power  "during  the  term  of  its  pni- 
ent  grant  of  said  Garden  street  bnaek.' 
The  "present  grant"  for  the  Garden  ««*    , 
branch    'was   that  which    was  granted  l^i^ 
March,    1880,    which  was  to    termintte  ii 
twenty-five  years,  or  March  22.  1905.   Hn    ; 
was  a  clear  recognition  of  the  time  wki 
that  grant  expired,  and  there  had  been  M 
ordinance  or  resolution  of  the  council  nM    | 
1880,   which,   in   our   opinion,  changed  tkl   | 
termination  of  that  grant.     It  is  an 
mistake  to  say  that  at  this  lime  the  righl 
to  operate  the  Garden  street  tracki  tenrf* 
nated  at  the  same  time  with  the  rigfct  d 
the  company  to  operate  the  Euclid  v 
line,  or  that  the  Garden  street  branch  «• 
but  an  extension  of  that  line. 

On  the  30th  of  March,  18D1,  the  n^ 
was  granted  to  construct  and  opente  I 
so.ond  or  additional  track  upon  Ostnl 
avenue  (Garden  street)  from  the  east  liM 
of  Willson  avenue  to  the  Cleveland  A  PW^ 
burg  Railroad  tracks.  It  was  prorided  fc 
that  ordinance  that  the  right  therein  git* 
ed  should  be  for  and  until  the  exptntioa  p 
the  grants  for  the  said  company^s  ■* 
line.  Here  again  the  question  ariaei*  WW 
was  the  meaning  of  the  expression  *w^ 
line**  as  used  in  this  connection?  Tke  *• 
dinance  allowed  a  second  or  additional  tnA 
in  a  street  in  which  the  company  then  fci* 
the  right  to  use,  and  was  using,  a  n^ 
track.  So  far  as  that  extended  grant  «» 
concerned,  the  main  line  was  the  kM  ■ 
the  Garden  street  branch,  and  tke  «i* 
observations  that  we  have  oiade  hcfdoM 
in  regard  to  the  main  line  are  optfitf" 
here. 

It  cannot  be  possible  that  it  was  intHH 
to  limit  the  right  to  use  the  aecond  or  tk 
ditional  track,  in  the  portion  of  the  iM' 
mentioned,  to  a  different  tiflM  thu  ^ 
which  existed  with  relation  to  tke  Ii*; 
track  laid  down  by  the  compny  it  tt>i 
same  street.  Of  course,  the  two  ^ 
were  meant  to  terminate  at  tke  eaa 

At  this  time  the  gnnt  to  tke 
Euclid  avenue  lino  had  ban  exttaiei 
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t  it  did  n&t  e%p!re  imtn  Julj  13,  1013. 
i  it  be  supposed  that  the  council  in- 
M  tliat  this  short  l&n^h  of  road,  in 
fib  »  secood  or  additional  traek  w&s  to 
a,  WAS  to  be  operated  with  two  track 
1906  and  after  that  with  one  track 
H  19137  We  think  such  a  constnit^tiori 
oot  permissible^  and  that  what  i» 
uit  by  the  latigtmge^  *'main  line,"  in 
tt  ordinance^  means  the  line  which  ii  the 
in  line  with  reference  to  the  eactension 
ireiii  granted;  namely,  the  Garden  street 
inch,  and  not  the  Ewelid  avenne  line. 
rhe  ordinance  of  the  20th  of  April,  1891, 
somewhat  important*  It  granted  the 
It  CJeTelaud  Railroad  Company  permh- 
n  to  lay  an  additional  or  second  track  in 
iiey  street,  from  New  street  to  Woodland 
Us  »7eniie.  That  street  at  the  point  in- 
«ted  is  part  of  the  Garden  street  branch, 
1  a»  compared  with  the  rest  of  the  Gar- 
n  street  branch,  ia  a  very  small  portion 
trwf.  and  the  ordinanee  only  grants  the 
^  to  lay  an  additional  track.  The  right 
iAt«d  was,  by  the  terms  of  §  3,  to  ^Ise 
M  ontil  the  expiration  of  the  grants  for 
id  company's  tracks  on  said  Quinc^y  street, 
^  of  Uneoln  avenue,  to  wit,  July  13* 
111" 

It  is  said  that  the  council,  in  su^h  ordi- 
uM!e,  expressly  authorizes  the  continua- 
Oft  of  the  operation  of  thif  Central  avenue 
larden  street)  extension  until  July  13, 
»13,  the  date  of  the  expiration  of  the  Eu- 
id  avenue  line  of  the  company.  But  the 
uigyage  used  in  this  ordinance  as  to  the 
mi  of  the  expiration  of  the  ^ant  for  the 
mpany's  tracks  on  Quincy  street,  east  of 
iaeohi  aTenue,  is  a  clear  mistake  of  fact. 
Tif  grant,  it  wiU  ho  observed,  ia  not  in 
erms  an  extension  to  July  13,  1!>13.  The, 
rfer^^ce  to  that  date  is  but  the  eJcpressioo 
I  an  opinion  that  the  date  named  ia  the 
roe  time  of  the  termination  of  the  Quincy 
tft^t  grants.  It  is  not  a  giant  extending 
0  that  date,  unless  the  previous  grants  are 
iaited  to  that  time.  Now,  on  April  20, 
iSai,  the  grants  on  Quincy  atreidt,  east  of 
tianjoln  avenue,  in  fact  terminatt*d  either 
io  1901  or  1905*  depending  upon  the  con- 
itisption  of  the  language  of  the  original 
plat  in  Quincy  street,  made  in  February, 
US5.  That  was  a  grant  which  was  to  ex- 
piii  with  the  termination  of  the  grant  for 
^main  line.  For  the  reasons  already  giv- 
*  we  think  that  that  language  meant  the 
krdSQ  street  branch,  which  was  the  main 
lie  u  to  that  extension,  and  that  it,  there- 
m,  expired  *in  1905,  March  22.  There  was 
fi  nibse<|uent  legislation  which  extended 
Ittt  grant  beyond  that  time. 
M  U.  S. 


But  if  it  be  ass  hit:  fid  thnt  the  grant  for 
the  compnnj's  tratk«  on  Quincy  street,  east 
of  Lincoln  avenue^  was  to  terminate  with 
the  grant  for  the  I2uclid  avenue  line  as  th« 
main  line,  it  must  be  re^llected  that  that 
grant  on  Quincy  street  was  made  February 
5>,  I8S5,  to  the  Garden  street  branch,  and 
at  that  time  the  grant  to  the  Euclid  avemia 
hne  terminated  in  SeptembeXj  1904.  The 
grant  of  1885  was  not  made  to  terminate 
with  the  grant  for  the  main  line,  qm  that 
main  line  mi^ht  thereafter  be  emtended^  but 
it  referred  to  that  grant  as  it  then  existed^ 
and  it  was  to  be  measured  by  such  exists 
ing  grant,  and  not  by  any  subse<]uent  ex- 
tension which  might  be  granted  to  the  Eu- 
clid avenue  line. 

Nor  do  we  think  the  time  for  the  termi- 
nation of  the  Garden  street  branch  was  in 
any  degree  affected  by  the  consolidation  of 
the  various  roads  in  1SD,3.  'The  communtca- 
tion  from  the  railway  company,  through  ita 
vice  president,  May  22,  1S93,  states  dis- 
tinctly that  it  **does  not  claim  any  rights 
greater  than  the  constituent  companiea 
forming  the  organixalion^  and  that  it  ia< 
tends  to  obey  all  ordinances  to  which  eaeh 
and  all  of  the  constituent  companies  were 
subject.**  Its  intention  to  issue  transfer 
checks,  so  as  to  have  a  continuous  ride  for 
one  farcj  gave  no  greater  righti  to  the  com- 
pany than  it  theretofore  had,  nor  did  the 
resolution  of  the  council,  eonaenting  to  the 
consolidation  on  eondition  that  but  one  fara 
should  be  charged  for  a  continuous  ride, 
give  any  greater  rights  to  the  consolidated 
company  than  each  of  the  constituent  com- 
panies had  theretofore  enjoyed.  The  con- 
solidation does  not  require,  in  order  to  com- 
ply with  the  conditions  speciiied  in  the  res- 
o  hit  ion  consenting  to  the  consolidation,  that 
the  consolidated  companies  should  be  per- 
mitted to  operate  until  the  eirpi  ration  of 
the  longest  grant  to  any  of  the  companies. 
At  the  expiration  of  the  grant  to  the  Gar- 
den street  branch  the  operation  of  that 
road  might  terminate,  while  the  operation 
of  the  rest  of  the  consolidated  roads  <^uld 
go  on  fierfcctly  well.  To  hold  that,  by  vir- 
tue 'of  the  consolidation,  upon  the  conditi<ms[140l 
stated,  there  w^as  an  implied  extension  of 
the  grant  to  the  Garden  street  branch  of  at 
least  eight  years,  is  to  violate  the  rules  of 
construction  above  referred  to  in  regard  to 
grants  of  this  nature. 

It  is  also  strongly  urged  by  the  complain- 
ant that  the  ordinance  passed  soon  after 
the  consolidation  ordinance,  vi^.,  the  ordi- 
nance of  July  17,  1893,  not  only  imposed  ad- 
ditional burdens  on  the  consolidated  com^ 
panyp  but  that  the  ordinance  relates  to  a 
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it  is  diflicult  to  see  how  any  agreement  can 
be  found  to  arise  from  the  ordinance  for 
the  simultaneous  termination  of  all  the 
grants  to  both  the  main  line  and  the  Garden 
street  branch.  Xor  can  any  general  scheme 
to  have  the  grants  of  both  roads  terminate 
together  be  evolved  from  anything  done  by 
the  parties  up  to  and  including  18So. 

There  is  nothing  in  Cleveland  v.  Cleve- 
land Electric  R.  Co.  201  U.  S.  529,  539,  50 
L.  ed.  854.  858,  26  Sup.  Ct.  Rep.  513,  that 
covers  this  case.  The  language  of  the  or- 
dinance adverted  to  in  that  case  is  to  be 
applied  to  very  different  facts  from  those 
existing  here.  We  assume  the  ability  of 
the  council  to  make  such  a  contract  as 
complainant  contends  for  herein,  but  we 
think  none  such  was  made  in  fact. 

So  far  as  can  be  determined  from  this 
record,  there  was  absolutely  no  reason  for 
terminating  the  right  to  use  this  small 
extension  of  track  in  September,  1904,  while 
the  rest  of  the  branch  then  existing  was  not 
to  terminate  until  six  months  later.  It  cut 
up  the  branch  line  in  a  way  which  it  is 
impossible  from  this  record  to  give  any  rea- 
£136]8on  for,  and  accordingly,  unler  "the  then-ex- 
isting circumstances,  it  might  be  argued  that 
the  words,  "terminate  with  the  grant  for 
the  main  line,"  did  not  mean  the  Euclid  ave- 
nue line,  but  it  referred  to  the  Harden  street 
branch,  which  was,  as  a  matter  of  fact,  the 
main  line  so  far  as  concerned  the  sm.all  ex- 
tension of  the  track  from  Lincoln  avenue 
to  Woodland  PTills  avenue.  To  terminate 
the  grant  for  the  extension  at  the  same 
time  with  the  prrant  for  the  line  thereby 
extended  would  be  the  most  obvious  and 
natural  course  to  pursue.  It  is  true  the  or- 
dinance itself  recognizes  the  "branch  and 
its  main  line"  as  constituting  two  different 
lines,  and  provides  that  the  grant  is  to  ter- 
minate with  the  grant  for  the  main  line. 
And  yet  the  real  meaning  of  the  ordinance, 
when  regarded  in  the  light  of  the  facts  then 
existing,  becomes,  to  say  the  least,  ambigu- 
ous. The  general  provision  for  the  termina- 
tion of  the  grant  for  the  whole  Garden 
street  branch,  as  made  in  1S80,  ought  not 
to  1)6  expunged  by  an  implication  arising 
out  of  such  doubtful  language  as  is  found 
in  this  1885  ordinance.  Hut  if  otherwise,  it 
results  only  that  the  particular  extension 
expired  in  September,  1904,  with  the  grant 
to  the  Euclid  avenue  line,  which,  at  that 
period,  expired  on  that  date. 

In  1887,  .June  17,  an  extension  of  the  Gar- 
den street  branch  was  granted,  which,  by 
the  terms  of  the  ordinance,  was  to  termi- 
nate *'with  the  grant  for  the  (larden  strwt 
main  line,"  withiuit  increase  of  fare  Iwing 
charged.  Here  the  council,  it  will  be  ob- 
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served,  expressly  referred  to  the  GMa 
street  branch  as  the  main  line^  end  it  k 
undoubtedly  plain  that  it  was  pn^ierl j  m 
referred  to.  In  extending  the  bnmdi,  ul 
with  reference  to  the  extension,  the  bruMh 
would  naturally  be  regarded  and  spoken  of 
as  the  main  line.  If  not  done  in  sll  cim 
it  is  somewhat  diflicult  to  find  any  reisoi 
for  it. 

Again,  by  an  ordinance  passed  Marcli  10^ 
1890,  granting  leave  to  change  the  motiw 
power  on  the  Garden  street  branch,  the 
right  was  given  to  operate  that  branch  by 
electric  power  "during  the  term  of  its  pwi- 
ent  grant  of  said  Garden  street  braneh.' 
The  "present  grant"  for  the  Garden  strut 
branch  'was  that  which  was  granted  h\fi 
March,  1880,  which  was  to  terminate  ii 
twenty-five  years,  or  March  22,  1905.  Hat 
was  a  clear  recognition  of  the  time  wh« 
that  grant  expired,  and  there  had  been  M 
ordinance  or  resolution  of  the  council,  naei 
1880,  which,  in  our  opinion,  changed  tht 
termination  of  that  grant.  It  is  an  entin 
mistake  to  say  that  at  this  time  the  right 
to  operate  the  Garden  street  tracks  terri* 
nated  at  the  same  time  with  the  right  rf 
the  company  to  operate  the  Euclid  avaW 
line,  or  that  the  Garden  street  branch  «• 
but  an  extension  of  that  line. 

On  the  30th  of  March,  18:>l,  the  right 
was  granted  to  construct  and  operate  I 
sc.ond  or  additional  track  ujwn  Ontiil 
avenue  (Garden  street)  from  the  east  Ii* 
of  Willson  avenue  to  the  Cleveland  &  Pittt- 
burg  Railroad  tracks.  It  was  provided  ii 
that  ordinance  that  the  right  therein  pn^ 
ed  should  be  for  and  until  the  expiratioB  ol 
the  grants  for  the  said  company'*  mih 
line.  Here  again  the  question  ariaes.  Whrf 
was  the  meaning  of  the  expression  ^'aiii 
line"  as  used  in  this  connection?  The  <*■ 
dinance  allowed  a  second  or  additional  tnek 
in  a  street  in  which  the  company  then  hu 
the  right  to  use,  and  was  using,  a  w^ 
track.  So  far  as  that  extended  grant  «* 
concerned,  the  main  line  was  the  mt  ff 
the  Garden  street  branch,  and  the  «■■ 
observations  that  we  have  made  herrtofa* 
in  regard  to  the  main  line  an  optfttiM 
here. 

It  cannot  be  possible  that  it  was  inte^ 
to  limit  the  right  to  use  the  accond  ori^ 
ditional  track,  in  the  portion  of  the  itR^ 
mentioned,  to  a  different  time  thaa  thil 
which  existed  with  relation  to  the  ti^ 
track  laid  down  by  the  compuiy  i>  ^  j 
same  street.  Of  courae,  the  two  gn#  J 
were  meant  to  terminate  at  the  aane  tia^  I 

At  this  time  the  grant  to  the  conpaa}^  ] 
Euclid  avenue  line  had  ban  extcvM  *  \ 
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^  ft  did  not  expire  until  Juij  13,  1913- 
b  it  l>e  supposed  that  the  coimcil  in- 
pde4  thftt  this  abort  length  of  road,  in 
Ueb  &  $ec»Dd  or  additional  track  "was  to 
iWd^  was  to  be  operated  with  two  track 
Itil  1905  and  &fteT  that  with  one  track 
1^  1913  T  We  think  auch  a  construetion 
%  mi  permissible,  and  that  what  is 
leiat  bj  the  Jangtiage,  **maiii  line/*  In 
^  ortiinance,  means  the  line  which  ia  the 
pSn  line  with  reference  to  the  extension 
breia  granted;  naitielj,  the  Garden  street 
tepebi  and  not  the  Euclid  avenue  line. 
Si*  ordinance  of  the  20th  of  April,  1801, 
Ifoaewhai  important.  It  granted  the 
M  ClerelAnd  RailToed  Company  permis- 
pi  t«  lay  an  additional  or  second  track  in 
fktf  street,  from  New  street  to  Woc^dland 
|Di  aifenue.  That  street  at  the  point  iti- 
{Htfd  ia  part  of  the  Garden  etreet  branch, 
$t  iS  wmpajed  with  the  rest  of  the  Gar- 
^  street  branch,  is  a  very  small  portion 
IBwf,  B.nd  the  ordinance  only  grants  the 
lit  to  lay  an  additional  track.  The  right 
Jinted  waa,  by  the  terms  of  g  3,  to  **be 
fiA  until  the  expiration  of  the  grants  for 
p  company's  tracks  on  said  Qoincy  street, 
Ik  at  linooln   avenue,   to   wit«  July   13» 

ift  is  said  that  the  council^  in  snch  ordi- 
law,  expressly  authorizes  the  eontinua- 
bo  ©f  the  operation  of  this  Central  avenue 
Cirden  street)  extension  until  July  13, 
111,  the  date  of  the  expiration  of  the  En- 
lijj  t venue  Une  of  the  company.  Bnt  the 
uguage  used  in  this  ordinance  as  to  the 
hi  of  the  expiration  of  the  grant  for  the 
ftmptny'a  tracks  on  Quiney  atreet,  east  of 
[jwohi  avenue,  is  a  clear  mistake  of  fact, 
fhe  grant,  it  wiU  be  observed,  is  not  in 
tCTtw  an  extension  to  July  13,  1D13.  The, 
rtferttite  to  that  date  is  but  the  expression 
Qf  ID  opinion  that  the  date  named  is  the 
tme  time  of  the  termination  of  the  Quiney 
itmt  grants.  It  is  not  a  giant  extending 
to  tiat  date,  unless  the  previous  grants  are 
Knited  to  that  time.  Now,  on  April  20, 
^l  the  granta  on  Quiney  street,  east  of 
^e&ln  avenue,  in  fact  terniinated  either 
"a  1004  or  1905,  depending  upon  the  con- 
fe'tien  of  the  language  of  the  original 
piBt  ia  Quiney  street,  made  in  February, 
l^.  That  was  a  grant  which  was  to  ex- 
Pttt  with  the  termination  of  the  grant  for 
t^main  line.  For  the  reasons  already  giv- 
^  »s  think  that  that  language  meant  the 
^en  street  branch,  whieh  was  the  main 
Itfie  is  to  that  extensionj  and  that  it,  there- 
fore expired  'in  1S05,  March  22.  There  was 
S5  sabsecjuent  legislation  which  extended 
!^  grant  beyond  that  tima. 
BM  V.  B. 


But  if  it  be  assun^ed  t!iKt  the  grant  for 
the  company's  tracks  an  Quiney  street,  east 
of  Lincoln  avenue,  was  to  terminate  with 
the  grant  for  the  Kuclid  avenue  Une  as  thfi 
main  line,  it  must  be  recollected  that  that 
grant  on  Quiney  street  was  made  February 
9,  1S85,  to  the  Garden  street  branch,  and 
at  that  time  the  grant  to  the  Euclid  avenue 
line  terminated  in  September,  1904.  Th« 
grant  of  16S5  was  not  made  to  terminate 
with  the  grant  for  the  main  line,  a 9  that 
main  line  might  thfrremfter  6e  e^tmuied^  but 
it  referred  to  that  grant  as  it  then  existedi 
and  it  was  to  be  measured  by  such  exist- 
ing grant,  and  not  by  any  aubaequent  ex* 
tension  which  might  he  granted  to  the  Eu- 
clid  avenue   line. 

Nor  do  we  think  the  time  for  the  termi- 
nation  of  the  Garden  etreet  branch  was  in 
any  degree  affected  by  the  consolidation  of 
the  varioui  roads  in  1S03.  'ThB  communica- 
tion from  the  railway  company,  through  ita 
vice  president,  May  22,  18!>3,  states  dis- 
tinctly that  it  "does  not  claim  any  rights 
greater  than  the  constituent  companiei 
forming  the  organisation,  and  that  it  in- 
tends to  obey  all  ordinances  to  which  each 
and  all  of  the  constituent  companies  were 
subject.*'  Ita  intention  to  issue  transfer 
checks  J  so  as  to  have  a  continuous  ride  for 
one  fare,  gave  no  greater  rights  to  the  com- 
pany than  it  theretofore  had,  nor  did  the 
resolution  of  the  couneil^  consenting  to  the 
conaolidation  on  condition  that  but  one  fare 
should  be  charged  for  a  continuous  ride, 
give  any  greater  rights  to  the  consolidated 
company  than  each  of  the  constituent  com- 
panies had  theretofore  enjoyed.  The  con- 
solidation does  not  require,  in  order  to  com- 
ply with  the  conditions  specified  in  the  res- 
olution consenting  to  the  consolidation,  that 
the  consolidated  companies  should  be  per- 
mitted to  operate  until  the  expiration  of 
the  longest  grant  to  any  of  the  companies. 
At  the  expiration  of  the  grant  to  the  Gar- 
den street  brunch  the  operation  of  that 
road  might  terminate,  while  the  operation 
of  the  rest  of  the  consolidated  roads  could 
go  on  perfectly  well  To  hold  that,  by  vir- 
tue  'of  the  consolidation,  upon  the  conditions[  1401 
atated,  there  was  an  implied  extension  of 
the  grant  to  the  Garden  street  branch  of  at 
least  eight  years,  is  to  violate  the  rules  of 
construction  above  referred  to  in  regard  to 
grants  of  this  nature. 

It  is  also  strongly  urged  by  the  oomplaiD- 
ant  that  the  ordinance  passed  soon  after 
the  consolidation  ordinance,  t>t£?.,  the  ordi- 
nance of  July  17,  1893,  not  only  imposed  ad- 
ditional burdens  on  the  consolidated  eom^ 
pany^  but  that  the  ordlnanee  relates  to  a 
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it  is  difficult  to  see  how  any  agreement  can 
be  found  to  arise  from  the  ordinance  for 
the  simultaneous  termination  of  all  the 
grants  to  hoth  the  main  line  and  the  Garden 
street  branch.  Xor  can  any  general  scheme 
to  have  the  grants  of  both  roads  terminate 
together  ho  evolved  from  anything  done  by 
the  parties  up  to  and  including  1885. 

There  is  nothing  in  Cleveland  v.  Cleve- 
land Elortric  R.  Co.  201  U.  S.  529,  539,  50 
L.  ed.  854,  858,  26  Sup.  Ct.  Rep.  513,  that 
covers  this  case.  The  language  of  the  or- 
dinance adverted  to  in  that  case  is  to  be 
applied  to  very  different  facts  from  those 
existing  here.  We  assume  the  ability  of 
the  council  to  make  such  a  contract  as 
complainant  contends  for  herein,  but  we 
think  none  such  was  made  in  fact. 

So  far  as  can  be  determined  from  this 
record,  there  was  absolutely  no  reason  for 
terminating  the  right  to  use  this  small 
extension  of  track  in  September,  1004.  while 
the  rest  of  the  branch  then  existing  was  not 
to  terminate  until  six  months  later.  It  cut 
up  the  branch  line  in  a  way  which  it  is 
impossible  from  this  record  to  give  any  roa- 
£136]8on  for,  and  accordingly,  unlor  "the  then-ex- 
isting circumstances,  it  might  be  argued  that 
the  words,  "terminate  with  the  grant  for 
the  main  line,"  did  not  mean  the  Euclid  ave- 
nue line,  but  it  referred  to  the  Garden  street 
branch,  whirh  was,  as  a  matter  of  fact,  the 
main  line  so  far  as  concerned  the  sm.all  ex- 
tension of  the  track  from  Lincoln  avenue 
to  Woodland  ITilla  avenue.  To  terminate 
the  grant  for  the  extension  at  the  same 
time  with  the  grant  for  the  line  thereby 
extended  would  be  the  most  obvious  and 
natural  course  to  pursue.  It  is  true  the  or- 
dinance itself  recognizes  the  "branch  and 
its  main  line"  as  constituting  two  different 
lines,  and  provides  that  the  grant  is  to  ter- 
minate with  the  grant  for  the  main  line. 
And  yet  the  real  meaning  of  the  ordinance, 
when  regarded  in  the  light  of  the  facts  then 
existing,  becomes,  to  say  the  least,  ambigu- 
ous. The  general  provision  for  the  termina- 
tion of  the  grant  for  the  whole  Garden 
street  branch,  as  made  in  1880,  ought  not 
to  lie  expunged  by  an  implication  arising 
out  of  such  doubtful  language  as  is  found 
in  this  1885  ordinance.  Hut  if  otherwise,  it 
results  only  that  the  particular  extension 
expired  in  September,  1904,  with  the  grant 
to  the  Euclid  avenue  line,  which,  at  that 
period,  expired  on  that  date. 

In  1887,  .hme  17,  an  extension  of  the  Gar- 
den street  branch  was  granted,  which,  by 
the  terms  of  the  ordinance,  was  to  termi- 
nate "with  the  grant  for  the  (lanlen  strwt 
main  line,"  without  increase  of  fare  being 
charged.  Here  the  council,  it  will  be  ob- 
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served,  expressly  referred  to  the  Gsria 
street  branch  as  the  main  line,  unA  it  k 
undoubtedly  plain  that  it  was  properlj  m 
referred  to.  In  extending  the  bnmch,  ul 
with  reference  to  the  extension,  the  bniek 
would  naturally  be  regarded  and  spoken  of 
as  the  main  line.  If  not  done  in  all  cim 
it  is  somewhat  difficult  to  find  any  retMi 
for  it. 

Again,  by  an  ordinance  passed  Mardi  R 
1890,  granting  leave  to  change  the  motiw 
power  on  the  Garden  street  bninclL  tk 
right  was  given  to  operate  that  branch  bj 
electric  power  "during  the  term  of  its  pwi- 
ent  grant  of  said  Garden  street  lirtnci" 
The  "present  grant"  for  the  Garden  strut 
branch  "was  that  which  was  granted  ii[ll 
March,  1880,  which  was  to  terminate  it 
twenty-five  years,  or  March  22,  1905.  H« 
was  a  clear  recognition  of  the  time  wfc« 
that  grant  expired,  and  there  had  been  « 
ordinance  or  resolution  of  the  council,  ra* 
1880,  which,  in  our  opinion,  rhanged  tfct 
termination  of  that  grant.  It  is  an  entin 
mistake  to  say  that  at  this  lime  the  rigtt 
to  operate  the  Garden  street  tracks  ttnir 
nated  at  the  same  time  with  the  ri^ht  rf 
the  company  to  operate  the  Euclid  avei« 
line,  or  that  the  Garden  street  branch  wii 
but  an  extension  of  that  line. 

On  the  30th  of  March,  18:>l,  the  ri^ 
was  granted  to  construct  and  operate  I 
scond  or  additional  track  upon  Ontnl 
avenue  (Garden  street)  from  the  ea»t  &• 
of  Willson  avenue  to  the  Cleveland  &  PStti" 
burg  Railroad  tracks.  It  was  provided  h 
that  ordinance  that  the  right  therein  pot* 
ed  should  be  for  and  until  the  expintios  ol 
the  grants  for  the  said  companyV  ■■* 
line.  Here  again  the  question  arises,  WW 
was  the  meaning  of  the  expression  "■■■ 
line"  as  used  in  this  connection?  The  c 
dinance  aUowed  a  second  or  additional  trvk 
in  a  street  in  which  the  company  then  h" 
the  right  to  use,  and  was  using,  t  va^ 
track.  So  far  as  that  extended  grsnt  «• 
concerned,  the  main  line  was  the  rcit  • 
the  Garden  street  branch,  and  the  «■* 
observations  that  we  have  made  hentofM* 
in  regard  to  the  main  line  an  opcnti** 
here. 

It  cannot  be  possible  that  it  was  inte^ 
to  limit  the  right  to  use  the  second  or  id* 
ditional  track,  in  the  portion  of  the  itR^ 
mentioned,  to  a  different  time  thai  thil 
which  existed  with  relation  to  the  ti^ 
track  laid  down  by  the  compuiy  b  ^  \ 
same  street.  Of  course, 
were  meant  to  terminate  i 

At  this  time  the  grant 
Euclid   avenue   line   had 
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ll  i  fid  not  eirplre  mitll  JtJy  13,  1613. 

(0  It  be  fmppoB&d  that  the  couaeil  in- 
Qd*d  tUat  thiB  short  length  of  road,  in 
lidi  ■  se«4»iid  or  additional  track  was  to 

laid,  WM  to  be  operated  with  two  track 
Ail  1906  mnA  after  th^t  with  one  track 
M  I&IS?  We  think  such  a  construction 
>  not  permissible^  and  that  what  in 
Etnt  by  the  language,  "niain  line/*  in 
il  oniuiance,  en  earns  the  line  which  is  the 
dn  line  with  reference  to  the  extension 
Bjftia  granted ;  namelj,  the  Garden  street 
wch,  and  not  the  Euclid  avenue  line* 
The  ordiJiance  of  the  20th  of  April,  1891, 

iomewhat  important.  It  granted  the 
lit  Clerdand  Railroad  Company  permis- 
n  to  lay  aa  additional  or  second  track  in 
mj  street,  from  Kew  street  to  Woodland 
at  svetiue.  That  street  at  the  point  in- 
ated  is  part  of  the  Garden  street  branch, 
it  as  compared  with  the  rest  of  the  Gar- 
t.  street  branch,  is  a  Yery  small  portion 
SKof,  and  the  ordinance  only  grant i  the 
It  to  lay  an  additional  track.  The  right 
mted  was,  by  the  terms  of  §  3,  to  '*he 
H  until  the  expiration  of  the  grants  for 
id  company's  tracks  on  said  Qui  ncy  street. 
It  of  Lincoln  avenue,  to  wit,  July  13, 
li- 
lt is  said  that  the  council,  in  such  ordi- 
lactr  expressly  authori/.cs  the  continua- 
m  of  the  operation  of  this  Centra!  avenue 
lirfra  street)  extension  until  July  13^ 
la,  the  date  of  the  expiration  of  the  Eu- 
td  tirenue  line  of  the  company.  But  the 
ngua^e  used  in  this  ordinance  as  to  the 
mt  of  the  expiration  of  the  grant  for  the 
nnptny's  tracks  on  Quiucy  street,  cast  of 
Bcohi  avenue,  is  a  clear  mistake  of  fact* 
lie  grant,  it  will  be  observed,  la  not  in 
[rmi  an  extension  to  July  13,  1913.  The 
dfraiee  to  that  date  is  but  the  expreision 
f  in  opinion  that  the  date  named  is  the 
rtte  time  of  the  termination  of  the  Quincy 
twit  grants.  It  is  not  a  grant  extending 
&  thit  date,  unless  the  previous  grants  are 
iitited  to  that  time.  Now,  on  April  20, 
831  the  granti  on  Quincy  street,  east  of 
jwoln  avenue^  in  fact  terminated  either 
1  1004  or  1905,  depending  upon  the  con- 
tmcftion  of  the  language  of  the  nriginal 
ant  in  Quincy  street,  made  in  February, 
^.  That  wUM  a  grant  which  was  to  ex- 
^  with  the  termination  of  the  grant  for 
'i&njain  line.  For  the  reasons  already  giv- 
fi  »e  think  that  that  language  meant  the 
bleo  street  branch,  whkh  was  the  main 
^  lA  to  that  extension,  and  that  it,  there- 
in^ opired  *in  1905,  March  22.  There  was 
i  mbsequent  legislation  whicli  extended 
tit  grant  beyond  that  time. 

M  m  s. 


But  if  it  be  assumed  timt  the  grant  for 
the  company 's  tracks  on  Quim^y  street*  east 
of  Lincoln  avenue,  was  to  terminate  with 
the  grant  for  the  Euclid  avenue  line  as  tho 
main  line,  it  must  be  reeollected  that  that 
grant  on  Quincy  street  was  made  February 
0,  1885,  to  the  Garden  street  braucb»  and 
at  that  time  the  grant  to  the  Euclid  avenue 
line  terminated  In  September,  1904.  The 
grant  of  1B85  was  not  made  to  terminate 
with  the  grant  for  the  main  line,  a«  that 
main  line  miffht  the.ymfter  be  e^tendedj  but 
it  referred  to  that  grant  as  it  then  existed, 
and  it  was  to  be  meaBured  by  such  exist- 
ing grant,  and  not  by  any  subsequent  ex* 
tension  which  might  be  granted  to  the  Eu- 
clid avenue  line- 

Nor  do  we  think  the  time  for  the  termi- 
nation of  the  Garden  street  branch  was  in 
any  degree  alTected  by  the  consolidation  of 
the  various  roads  in  1893*  The  communica- 
tion from  the  railway  company^  through  its 
vice  president,  May  22,  1803^  states  dis- 
tinctly that  it  "does  not  claim  any  rights 
greater  than  the  constituent  companiea 
forming  the  organization,  and  that  it  In- 
tends to  obey  all  ordinances  to  which  each 
and  all  of  the  constituent  companies  were 
subject."  Its  intention  to  issue  transfer 
checks,  so  as  to  have  a  continuous  ride  for 
one  fare  J  gave  no  greater  rights  to  the  com- 
pany than  it  theretofore  had,  nor  did  the 
resolution  of  the  council,  consenting  to  the 
consolidation  on  condition  that  but  one  fare 
should  be  charged  for  a  continuous  ridc^ 
give  any  greater  rights  to  the  consolidated 
company  than  each  of  the  constituent  com* 
panies  had  theretofore  enjoyed.  The  con- 
solidation does  not  require,  in  order  to  com- 
ply with  the  conditions  speciBed  in  the  res* 
olutioti  consenting  to  the  consolidation,  that 
tho  consolidated  coiupanies  should  be  per- 
mitted to  operate  until  the  expiration  of 
the  longest  grant  to  any  of  the  companiea. 
At  the  expiration  of  the  grant  to  the  Gar- 
den street  branch  the  operation  of  that 
road  might  terminate,  while  the  operation 
of  the  rest  of  the  consolidated  roads  could 
go  on  perfectly  welL  To  hold  that,  by  vir* 
tue  *of  the  consolidation,  upon  the  c(?nditions[I401 
stilted,  there  was  an  implied  extension  of 
the  grant  to  the  Garden  street-  branch  of  at 
least  eight  years,  is  to  violate  the  rules  of 
construction  above  referred  to  in  regard  to 
grants  of  this  nature. 

It  19  also  strongly  urged  by  the  complain- 
ant that  the  ordinance  passed  soon  after 
the  consolidation  ordinance,  tn^.,  the  ordi- 
nance of  July  17,  1893,  not  only  imposed  ad- 
ditional burdens  on  the  consolidated  com- 
pany, but  that  the  OTdlnance  relates  to  ft 
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portion  of  the  line  originally  constructed  as 
part  of  the  Garden  street  branch,  and  that 
it  also  required  the  operation  of  all  the 
Garden  street  cars  over  these  tracks,  so 
that  the  council  legislated  as  to  the  opera- 
tion of  the  tracks  upon  Garden  street  and 
provided  that  such  operation  should  con- 
tinue until  July  13,  1913.  It  is  true  the 
ordinance  provided  that  the  grant  therein 
made  should  be  limited  to  the  above  date, 
and  there  were  certain  conditions  attached 
to  the  making  of  the  grant,  but  it  is  quite 
plain  to  us  that  the  ordinance  could  not  be 
read  as  thereby  extending  the  time  for 
the  termination  of  the  Garden  street  branch 
without  a  most  violent  implication,  based 
upon  a  very  small  foundation.  This  is  made 
clear  when  it  is  seen  that  the  streets 
through  which  the  ordinance  provides  for 
extending  the  double  track  railroad  formed 
no  part  of  the  line  originally  constructed 
as  part  of  the  Garden  street  branch.  The 
latter  road  was  permitted  to  use,  for  a 
short  distance,  the  tracks  of  the  Euclid 
avenue  line  from  a  point  at  the  junction  of 
Brown  ell  street  (subsequently  made  Erie 
street)  with  Prospect  street,  west  to  the 
public  square.  But  that  portion  of  the 
track  of  the  Euclid  avenue  line  was  never 
part  of  the  line  originally  constructed  for 
the  Garden  street  branch,  nor  did  it  be- 
come such  because  subsequently  the  branch 
road  was  permitted  to  use  it  for  the  pas- 
sage of  its  cars  to  the  public  square.  It  is 
quite  clear,  therefore,  that  the  limitation 
of  the  time  for  the  termination  of  the 
grant  provided  for  in  the  0th  section  of  the 
ordinance  was  not  also  an  extension  of  the 
time  for  the  termination  of  the  separate 
grant  to  the  Garden  street^  branch  from  1905 
to  1913. 

The  same  may  be  said  of  the  ordinance  of 
tl41]TVbruary  19,  1894,  •extending  the  tracks  in 
Willson  avenue.  While  the  council  con- 
sented to  the  extension  by  the  complainant 
and  the  Cleveland  City  Railroad  Company 
of  I  he  line  of  railway  in  Willson  avenue, 
and  also  to  the  operation  of  that  line  in 
connection  with  other  lines  of  the  consoli- 
dated company,  which  included  the  Garden 
street  branch,  yet  it  cannot  be  held  that 
there  arose  from  that  ordinance,  when  ac- 
cepted by  the  company,  a  contract  which 
should  extend  the  time  on  all  of  the  roads 
until  the  expiration  of  the  grant  contained 
in  that  ordinance,  July  1,  1914.  By  such 
means  an  implied  extension  of  time,  affect- 
ing over  200  miles  of  track,  as  is  stated, 
would  be  accomplished  by  making  these 
conditions  in  regard  to  the  Willson  avenue 
grant  a  substitute  for  a  grant,  in  plain 
language,  affecting  the  Garden  street 
branch.  On  the  contrary,  we  think  that  the 
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effect  of  that  ordinance  was  dmply  to  mb 
it  necessary  for  the  Garden  street  ItuA 
and  the  other  roads  also,  to  comply  witk  thi 
conditions  set  forth  in  the  ordinanee  ntfl 
the  expiration  of  their  respective  aad  u- 
isting  grants,  but  that  ordinance  did  Ml 
thereby  extend  the  variona  other  raiboil 
grants  by  implication.  There  is  no  wk 
connection  between  the  various  rosdt  m 
to  make  it  necessary,  in  order  to  opente 
one,  that  all  the  others  should  be  In  opcn- 
tion  as  a  unit,  and  as  comprehending  am 
indivisible  system.  There  is  nothin*  ii 
this  record  which  shows  any  difficulty  whit- 
ever  in  operating  the  Garden  street  brtick 
as  separate  from  the  rest  of  the  ■o-caM 
system,  or  in  operating  that  system  tipi- 
rate  from  the  branch.  If  the  council  had  ii- 
tended  to  extend  the  time  of  the  termiH> 
tion  of  the  various  grants  to  these  nil- 
roads  it  surely  would  have  said  so,  and  Ml 
left  it  to  such  vague  and  uncertain  pit- 
sumptions. 

The  chief  importance  of  the  varioni  9- 
dinances  and  resolutions  for  the  exteosioi  tf 
the  Garden  street  branch,  coupled  with  thi 
user  of  the  tracks  of  the  Euclid  avenue  liM 
by  the  branch  road  from  Erie  street  wdk 
to  the  public  square,  and  providiiig  for  bifc 
one  fare  over  the  whole  road,  is  to  strmlh- 
en,  if  possible,  the  contention  of  eompUi* 
ant  that  such  branch  has  always  been  tnM 
by  the  city  and  the  company  aa  a  m&n  %-l 
tension  of  the  Euclid  avenue  line,  and  tth» 
operated  in  connection  with  it,  so  thift  • 
grant  extending  the  time  of  the  termimtiM 
of  the  latter  line  included  thereby  the  Gir- 
den  street  branch.  We  think  the  coatartiM 
is  not  justified  by  the  facta.  The  vhill 
history  of  the  branch  line  shows  diffeMQf* 
Even  in  the  important  nutter  of  a  chm^ 
of  motive  power,  the  Euclid  aveaw  !■< 
was  provided  for  in  1888  and  1889,  wUk 
there  was  a  separate  and  distinct  fn*^ 
sion  made  for  the  Garden  street  bnaeh  il 
1890,  and  a  statement  therdn  made  M 
the  permission  was  granted  to  tko  GukB 
street  branch  during  the.  t«nB  of  tkt  fNl 
ent  grant  to  said  branch.  ' 

A  careful  examination  of  the  wMi  M 
ord  leads  us  to  the  opinion  that  th«e  I 
no  error  therein  so  far  as  the  eomphiiirf 
appeal  is  concerned,  and  the  decret  opM  B 
appeal  is  affirmed. 


Upon  the  appeal  of  the  defimhitii  v 
think  little  need  be  said.  The  dsfsadirf 
insist  that,  upon  the  termlnatloB  of  tt 
grant  to  the  Garden  street  brandy  the  iii 
I)oIes,  and  other  appliancee  for  opmth 
that  road,  and  then  remaining  ob  tto  fM 
ous   streets,   became  the   property  of  tf 
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e^;  er,  tl  t«ftst,  th%t  the  eitf  bad  the 
t^  ta  take  possession  of  the  streets  and 
of  the  rails,  tracks,  etc.,  therein  e^cisting. 
W«  t^ee  with  the  court  below  in  the  opin- 
ka  that  the  title  to  the  property  remains 
In  the  railroad  company  which  had  been 
0{«7ilLng  the  road,  and  we  are  of  opinion 
that  the  Forest  Cit  j  R&ilwa^r  Company  had 
Lts  in  the  streets,  ao  far  aa  to  affect 
tt  of  the  complaiJifint  to  its  property 
then  existing  in  such  streets.  How  that 
propefty  may  be  disposed  of  is  not  now  a 
niUer  before  Uiis  court.  We  oaty  hold  that 
the  defendant  company  cannot  avail  itself 
of  th£  provisions  of  the  ordinance  of  Janu- 
117  11,  19<H,  s^  far  aa  taking  possession 
Df  the  property  of  the  complainant  ia  con- 

Thi  decree  upon  the  defendants*  appeftl 
i&4k»  affirmed. 


q       *UNrrEB  states,  Petitioner, 

G,  FALK  k  BROTHER, 

(See  a  C  Reporter's  ed.  143-152.) 

DQtie»--im  withdrawals  from  bonded  ware- 

I  The  duty  upon  leaf  tobacco  which, 
vhen  withdrawn  from  a  bonded  warehouse, 
i*J  [oift  in  weight  through  evaporation  of 
nwuituTe,  must  be  assesaed  on  the  basis  of 
^iight  St  the  time  of  the  oricinal  entry,  as 
ptterihed  bv  the  proviso  to  the  act  of  July 
U,  mi  [30' Stat,  ot  L.  213,  chap.  11,  U.  S. 
Comp,  SUt.  lOni,  p.  170i)»  §  33,  which  is 
fcAenl  in  its  application,  and  not  restricted 
Ut  iD«rchandise  imported  before  the  act  took 
effect. 

Ihties-Hin  withdrawals  from  bonded  ware- 
houses. 
i  The    duty    on    imports     withdrawn 
^m  bonded  warehouses  must    be   assessed 
w  the  biuis  of    weight    at    the    time    of 
<>riginal  entrv,  as  prescribed  by  the  proviso 
tJBct  of  July  24,  1897,  §  33,  notwithstand- 
ii^the  addition  bv  the  act  of  Dec.  15,  IRO'^ 
(3i  Stat  at  L  753,  chap.  1,  U,  S.  Couip. 
Stat.  Sapp,  1905,  p.  419),  of  a  proviso  to  § 
^  of  the   customs    administrative    act   of 
Jon?  10.  1890  (26  Stat  at  L.  140,  chap.  407), 
*i»t  the  same  rale  of  duty  shall  be  col- 
|**ted  tipon   such    merchandise   as   may    be 
Jaiposed  hy  law  upon  like  articles  imported 
•J  ibe  time  of  withdrawal,  since  this   pro- 
"STfln  refers  to  the  rate  of  duty,  and  not  to 
the  date  at  which  the  weight  is  to  be  taken 
i*  thfl  basis  of  ancb  duty» 
"titstes-^provisos — adoption  of  orffidal  con- 
itntction  by  re-enactment. 
3.  Congress,  fav  enacting-  the  proviso  to 
ti>e  act  of  July  24',  1897,  5  33,  which  differs 
froJB  the  proviso  to  the  act  of  October  1, 
im  m  Stat,  at  L.  624,  chap.  1244),  §  50, 
9ulj  in  substituting  the  word  ''entry**  for 
AMU.  8. 


the  word  *Svitbdrawar'  as  the  date  when 
the  weight  of  merchandise  withdrawn  frfim 
bonded  warehouses  is  to  be  taken  as  the 
basis  of  the  duty,  must  be  deemed  to  have 
adopted  the  construction  given  to  the 
earlier  pro¥i*o  by  the  Attorney  General 
and  foil  owed  by  the  executive  officers 
charged  with  the  sdminiitration  of  the  Jaw, 
vis.,  that  such  proviso  was  general  in  its 
application,  and  not  restricted  to  merchan- 
dise imported  before  the  act  took  effect, 

[No,  259.] 

Argued  December  4,  1008,    Decided  January 
7,  IftOT- 

ON  WRIT  of  Certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Seeond  Circuit  to  review  a  judgment  which 
reversed  a  judgment  of  the  Circuit  Court  for 
the  Southern  District  of  New  York  sustain- 
ing the  decision  of  the  board  of  general 
appraisers,  which  had  aBirmed  the  ruling 
of  the  collector  that  the  duty  on  imports 
withdrawn  from  bonded  warehouses  must  be 
assessed  on  the  basts  of  the  weight  at  the 
time  of  the  original  entry*  Judgment  of 
the  Cireuit  Court  of  Appeals  reversed  and 
that  of  the  Circuit  Court  affirmed. 

See  same  cmae  below,  77  C,  C,  A.  40,  146 
Fed-  4S4. 

The  facts  are  stated  in  the  opinion. 

Aaaistant  Attorney  General  McReyaolda 
argued  the  cause  and  filed  a  brief  for  peti- 
tioner: 

A  oonstrnetion  accepted  and  acted  011  for 
siideen  years  by  the  executive  departments 
should  not  he  rejected  except  for  cogent 
and  persuasive  reasons. 

Robertson  v.  Downing,  127  U.  S.  607, 
32  L.  ed,  269,  g  Sup.  Ct.  Rep,  1328;  United 
States  V.  Healey,  160  U,  S.  136,  40  L.  ed, 
369,  16  Sup.  Ct.  Rep.  247. 

To  give  this  proviso  general  application 
conforms  to  the  principles  of  statutory  con- 
struction. 

United  States  v.  Whitridge,  107  U.  S, 
135,  143,  49  L.  ed.  696,  698.  25  Sup,  Ct.  Rep. 
406  J  United  States  v.  Downing,  70  0.  a 
A.  376,  US  Fed,  56. 

Mr.  Jobn  6.  Cftrlisle  argued  the  cause, 
and,  with  Messrs.  Edward  S,  Hatch,  J« 
Stuart  Tompkins,  and  Hatch,  Keener,  & 
Clute,  filed  a  brief  for  respondents: 

A  proviso  refers  only  to  the  proviaioii  of 
a,  statute  to  which  it  is  appended. 

Minb  v.  United  States,  16  Pet.  423,  10  h. 
ed.  791;  United  States  v,  Dickson,  IS  Pet. 
141,  10  L.  cd.  689;  United  States  v.  Slaz- 
enger,  113  Fed.  525;  Endlich,  Interpreta- 
tion of  Statutes,  S  136. 

It  is,  of  course,  the  intent  of  the  statute 
that  must  prev&iE,  but  that  intent  must  be 
gathered  from  the  language  used. 

Bate  Kef rigera  ting  Co.  v.  Sulzlierger,  157 
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U.  S.  1,  36,  37,  39  L.  ed.  001,  611,  15  Sup. 
Ct.  Rep.  508. 

The  meanin":  of  the  statute  may  not  be 
looked  for  in  the  opinions  of  individual  leg- 
islators. 

Re  Schilling,  3  C.  C.  A.  440,  11  U.  S.  App. 
603,  53  Fed.  81;  United  States  v.  Downing, 
5  C.  C.  A.  575,  14  U.  S.  App.  434,  56  Fed. 
474;  American  Net  &  Twine  Co.  v.  Worth - 
ington,  141  U.  S.  468,  35  L.  ed.  821,  12  Sup. 
Ct.  Rep.  55;  United  States  v.  Union  P.  R. 
Co.  91  U.  S.  72,  79,  23  L.  ed.  224,  228. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court : 

This  case  involves  the  question  whether, 
upon  withdrawal  of  imports  from  a  bond- 
ed warehouse,  duties  should  be  collected  ac- 
cording to  their  weight  then  or  upon  their 
greater  weight  when  entered  and  imported 
into  the  country,  the  loss  having  been  oc- 
casioned by  evaporation  of  moisture. 

The  merchandise  in  question  was  leaf 
tobacco  imported  into  the  port  of  New  York, 
a  part  before  and  a  part  after  July  24,  1897. 
It  was  entered  under  bond  for  warehousing 
without  the  payment  of  duty,  and  with- 
drawn from  warehouse  after  the  present 
tariff  act  went  into  'effect,  and  was  assessed 
by  the  collector  for  duty  on  the  basis  of 
weight  at  the  time  of  its  entry.  The  im- 
porters. Falk  &  Brother,  protested  and  ap- 
pealed from  the  decision  of  the  collector  to 
the  board  of  general  appraisers.  The  board 
affirmed  the  ruling  of  the  collector  on  its 
opinion  in  Ro  Schmidt  (G.  A.  4214,  T.  D. 
19715).  Falk  &  Brother  then  instituted 
proceed in^rs  for  review  before  the  circuit 
court  for  the  southern  district  of  New  York, 
and  that  court  sustained  the  decision  of  the 
board  of  appraisers.  145  Fed.  574.  The 
circuit  court  of  appeals  reversed  the  circuit 
court.     140  Fed.  484. 

The  contention  of  the  importers  is  that 
the  merchandise  is  subject  to  duty  under 
the  provisions  of  Schedule  F  of  the  act  of 
July  24,  1897,  based  upon  weight  at  the 
time  of  tcithdrawal  from  bond  for*  consump- 
tion, under  the  provisions  of  §  50  of  the  act 
of  October  1,  1890.  It  is  contended  that  the 
proviso  of  the  latter  act  has  not  been  re- 
pealed but  is  in  full  force  and  effect,  and  is 
applicable  to  merchandise  entered  in  bond 
subsequent  to  the  passage  of  the  act  of  July 
24,  1897.  The  board  of  appraisers  held  that 
the  proviso  of  §  50  of  the  act  of  1890  was 
repealed  by  §  33  of  the  act  of  1897. 

Those  sections  are,  respectively,  as  fol- 
lows: 
[146]  •"Sec  60.  That  on  and  after  the  day  when 
this  act  shall  go  into  effect  all  goods,  wares, 
and  merchandine  previously  imported,  for 
which  DO  entry  hn  bean  made,  and  all 
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goods,  wares,  and  merchandise  previouly 
entered  without  payment  of  duty  and  «■• 
der  bond  for  warehousing,  transportttki, 
or  any  other  purpose,  for  which  no  pendl 
of  delivery  to  the  importer  or  his  agent  hi 
been  issued,  shall  be  subjected  to  no  othff 
duty  upon  the  entry  or  the  withdnval 
thereof  than  if  the  same  were  imported, 
respectively,  after  that  day:  Prtwdd, 
that  any  imported  merchandise  deposited  k 
bond  in  any  public  or  private  bonded  wtn- 
house,  having  been  so  deposited  prior  to 
the  first  day  of  October,  eighteen  hnndnl 
and  ninety,  may  be  withdrawn  for  oonmrnp- 
tion  at  any  time  prior  to  February  firit, 
eighteen  hundred  and  ninety-one,  upon  thi 
payment  of  duties  at  the  rates  in  font 
prior  to  the  passage  of  this  act:  PnvMt 
further,  That^  when  duties  are  based  upM 
the  weight  of  merchandise  deposited  hi  tnj 
public  or  private  bonded  warehouse,  mU 
duties  shall  be  levied  and  collected  upM 
the  weight  of  such  merchandise  at  the  tias 
of  its  tDiihdraioal"  26  Stat,  at  L  Oi 
chap.  1244. 

''Sec.  33.  That  on  and  after  the  diy 
when  this  act  shall  go  into  effect  all  goodm 
wares,  and  merchandise  previously  import^ 
ed,  for  which  no  entry  has  been  nude,  til 
all  goods,  wares,  and  merchandise  pnrrioit- 
ly  entered  without  payment  of  duty,  til 
under  bond  for  warehousing,  transportttioii 
or  any  other  purpose,  for  which  no  peratt 
of  delivery  to  the  importer  or  his  ag«it 
has  been  issued,  shall  be  subjected  to  tki 
duties  imposed  by  this  act,  and  to  no  otkr 
duty,  upon  the  entry  or  the  withdravil 
thereof:  Provided,  That,  when  dntiet  tn 
based  upon  the  weight  of  merchandise  de- 
posited in  any  public  or  private  boidii 
warehouse,  said  duties  shall  be  levied  sii 
collected  upon  the  weight  of  such  merebU' 
dise  at  the  time  of  its  entry,**  30  SUt  i* 
L.  213,  chap.  11,  U.  S.  Comp.  SUt.  1901,  ^ 
1701. 

The  circuit  court  held  that  those  seciiPtf 
were  not  repugnant.  The  court  slid! 
"Neither  is  general  in  its  appUcatioii,  M^ 
is  restricted  to  merchandise  preriouily  te* 
ported  for  which  *no  entry  has  been  midal 
The  court,  however,  sustained  the  dedik> 
of  the  boara  on  the  ground  that  I  2983  d 
the  Revised  Statutes  (U.  S.  Oomp.  8lii 
1001,  p.  1958)  was  applicable.  That  leeM 
is  as  follows :  "In  no  case  shall  ttos  h 
any  abatement  of  the  duties  or  alluwM> 
for  any  injury,  damage,  deterioration,  I 
or  leakage  sustained  by  any 
while  deposited  in  any  pubUe 
bonded  warehouse." 

The  importers  denied  the  appUeatSoa  d 
that  section,  and  contended  thai  ondirtti 
law,  and  particularly  imdw  |  10  of  III 
customs  adminiatrattf  aat  of  Jom  1%  ■ 
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imended  Derember  15,  IdKK  (pTeaently  to  "bo 
tUN),  the  J  were  authorized  to  withdraw 
iU  meithandiae  from  warehouse  upon  the 
^l^mt  of  duties  and  thar^^s  based  upon 
)l  w«if  bt  ftt  the  time  of  withdrawal  The 
fettrt  ruled  aga.in&t  the  conteution,  and 
Ikid:  -It  seems  too  plain  for  discussion 
kit  the  word  *loss*  [ re f erring  to  |  2983], 
Mpled  aj  it  is  in  the  disjunctive  with 
h^i^»'  applies  precipe) J  t«  ^uch  a  oase 
•  thf  one  before  us,  I  cannot  find  any 
)md  reaaon  for  believing  that  the  Congre&s 
U  Dot  hare  §  2983  in  mind  when  it  enacted 
lid  }  20,  a»  amended.  It  is  obvious  that 
I  Sfl,  eipeeially  aa  am  ended  j  refers  ex- 
jtoifely  to  rate  rather  than  weight.**  The 
fenil  court  of  appeals  dilTt*rcd  from  the 
kroit  court  in  the  application  of  S  2983* 
^  keld  that  the  losa  there  provided  for  re- 
itpj  solely  to  the  loss  of  merchandiae  sub- 
feet  to  duty,  and  such  loss  had  not  occurred. 
(It  court  ftirther  held  that  the  other  terms 
i  the  section  referred  to  actual  reduction 
It  tlif  Talue  or  quantity  of  the  merchandise 
\mlL  ^'It  IB  dear,"  it  was  said,  "that 
Nitration  of  moisture  is  not  'loss*  ,  ,  . 
(ffitained  by  .  .  ,  merchandise."  The 
•k  of  Seei>er^er  v.  Wright  &  L.  Oil  &  Lead 
Hfg.  Ca  157  U.  S.  I  S3.  SS  L.  ed.  665,  15 
Sttp.  Ct  Eep,  5S3j  was  referred  to  ai  acal- 
Ifpua,  The  court  also  disagreed  with  the 
taiitmctioti  of  the  circuit  eourt  of  i  20  of 
tttt  cufitoiQs  administrative  act,  and  held 
ffeit  by  Tirtue  of  the  proviso  added  to  that 
tertioii  December  15,  1002  (stated  later), 
4i3ti$s  Bliould  have  been  assessed  according 
**)  lie  weight  of  the  tobacco  at  the  time 
«i  it*  withdrawal. 

1  'This  history  of  the  case  exhibits  the  con- 
^tkm  of  the  parties  and  the  elements  of 
^  wateations,  and,  it  will  be  seen,  the 
■•t  II  one  of  statutory  construction. 

Tm\,  as  to  Seeberger  v.  Wright  &  L.  Oil 
i  Ind  %Ug,  Co,  supra^  which  is  urged  as 
tsfttPQlIing.  The  importation  there  was 
^iseed.  The  proof  showed  that  the  seed 
*''iit4iiied  dust  composed  of  clay,  sand,  and 
pivel  to  an  average  of  4  per  cent.  Tbe  case 
^H  upon  the  meanin*?  of  the  word 
*^ii?bt*'  in  %  2ms  of  the  Revised  Statutes 
ftU.  Comp.  Stat.  l&Ol,  p.  1919).  It  was 
**i3iiisd  that  the  word  did  not  apply  to  im- 
f^^m,  and  it  was  said  that  the  lower 
*^  was  correct  in  assuming  that  the 
™*ed  in  question  which  was  made 
fctiable,  under  the  act  of  1883  [22  Stat  at 
^513,  ehap.  121],  at  20  cents  per  bushel  of 
^  potmda,  leis  tare,  meant  56  pounds  of 
f'Tsm  m^  oTf  at  least,  seed  free  from  any 
'Jspttrjtiea,  such  as  the  clay,  sand,  and 
frarel  fn  question. 

Hie  moisture  wbich  the  tobacco    in    the 
m  at  bar  absorbed  caxtnot  be  said  to  he 

M  m  s. 


an  impurity  within  the  meaning  of  that 
decision,  even  though  moisture  in  tobacco  it 
ft  variable  quantity  and  its  amount  can  be 
estimated  by  weighing  the  tobacco  at  dif- 
ferent times.  Nor  can  it  be  considered  as 
an  independent,  nontaxable  substance^  evea 
though,  as  conceded  in  this  case^  it  was  ab- 
sorbed on  the  ocean  voyage.  The  statutes 
contemplate  and  apply  to  merchandise 
which  may  change  in  weight,  and  if  the 
moiiturc  in  the  tobacco  in  this  case  can  bs 
regarded  as  an  independent  substance, — so 
much  "sea  water/*  to  use  couns^rs  graphic 
phrase, — a  question  of  the  application  of 
§§  50  or  S3  could  not  arise.  One  or  other  of 
those  sect  ions  was  considered  applicable 
from  the  beginning,  and  the  import ationi 
regarded  as  controlled  by  it,  as  merchandist 
subject  to  duty  by  weight,  and  necessarily 
there  was  involved  the  question  at  what 
time  the  weight  should  be  estimated,— at 
the  time  of  entry  or  at  the  time  of  with- 
drawal from  warehouse.  To  that  question, 
then,  we  s^hall  address  ourselves. 

It  is  said  by  counsel  for  the  United 
States  that,  prior  to  October  1,  1890,  duties 
were  uniformly  demanded  and  collected  ac- 
cording to  the  weight  of  merchandise  at 
origina.1  entry,  citing  'in  support  of  the  aB-[  1491 
sertion  the  custom  regulations  of  1834  and 
!8!>0.  Upon  that  cfate  (October  1,  1890)  the 
tariff  act  of  1890  took  elTeet*  Section  50 
provided,  as  we  have  seen,  that  goods  pre* 
viously  imported,  for  which  no  entry  had 
been  made,  and  goods  warehoused,  for  which 
no  permit  of  delivery  had  been  issued, 
should  be  subject  to  no  other  duty  than  If 
the  goods  were  imported  after  the  day  the 
act  took  effect.  It  was  also  provided  that, 
when  duties  were  based  upon  the  weight  of 
warehoused  merchandise,  the  duty  should 
"be  levied  and  collected  upon  the  weight  of 
such  merchandise  at  the  time  of  its  imth' 
drawaF'  {italics  ours).  A  question  aro.^e  as 
to  the  scope  of  the  proviso^— whether  It 
was  restri(fted  to  the  matter  immediately 
preceding,  that  is^  merchandise  imported  be- 
fore the  act  took  effect,  or  was  of  general 
application,  applying  as  well  to  merchandise 
imported  after  as  before  the  act  took  effect. 
The  Attorney  General  decided  that  the  lat- 
ter was  its  effect.  He  said  (20  Ops,  Atty. 
Gen.  81*  82)  j  "I  am  aware  that  under 
former  tariff  acts  the  rule  has  been  to  levy 
duties  upon  wcighahle  merchandise  accord* 
ing  to  the  weight  at  the  date  of  impor- 
tation, but  this  proviso  seems  to  be  in- 
tended to  change  that  rule,  and  there  seems 
to  be  sufficient  reason  for  such  change.** 

The  executive  officers  of  the  government 
followed  this  construction  until  the  aet  of 
July  24,  ISUT,  known  as  the  Dingley  act, 
was  passed.    The  construction  made  by  tvi 
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Attorney  General  is  disputed  as  applicable 
to  §  33  of  the  act  of  1897,  and  it  is  urged 
that  the  whole  scope  and  meaning  of  that 
section,  when  reduced  to  its  simplest  terms, 
make  goods  theretofore  entered  under  bond 
for  warehouse  subject  to  the  duties  imposed 
by  the  act  upon  the  withdrawal  thereof, 
when  the  section  is  construed  in  accordance 
with  the  rule  that  a  proviso  refers  only  to 
the  provision  of  a  statute  to  which  it  is  ap- 
pended. This  may  be  conceded  to  be  the 
primary  purpose  of  a  proviso,  but  a  pre- 
sumption of  such  purpose  cannot  prevail  to 
determine  the  intention  of  the  legislature 
against  other  tests  of  meaning  more 
demonstrative.  We  said  in  United  States 
V.  Whitridge,  197  U.  S.  at  page  143,  49  L. 
ed.  at^age  698,  25  Sup.  Gt.  Rep.  at  page 
408:  "While  no  doubt  the  grammatical  and 
n60]*logical  scope  of  a  proviso  is  confined  to  the 
subject-matter  of  the  principal  clause,  we 
cannot  forget  that  in  practice  no  such  limit 
is  observed."  And  the  Attorney  General's 
opinion  cannot  be  overlooked.  The  proviso 
which  he  construed  in  §  50  of  the  act  of 
1890  was  re-enacted  in  §  33  of  the  act  of 
1807.  It  would  be  extreme  to  hold  that 
Congress  by  doing  so  intended  to  set  up  the 
technical  rule  relating  to  provisos  against 
the  construction  of  the  Attorney  General, 
and  to  change  that  construction  by  repeat- 
ing the  very  words  construed.  And  there 
could  have  been  no  oversight.  The  practice 
of  the  executive  officers  for  yeafs  gave 
emphasis  and  materiality  to  the  construction. 
A  change  was  made,  however, — a  change  of 
one  word, — a  change  recommended  by  the 
Treasury  Department  to  increase  the  reve- 
nues and  give  greater  convenience  to  the  ad- 
ministration of  the  customs  laws.  The 
word  "entry"  was  substituted  for  the  word 
**withdrawal,"  and  necessarily  thereafter 
duties  upon  merchandise  there  provided  for 
were  to  be  based  upon  weight  at  the  time  of 
entry.  Nor  do  we  see  that  there  is  any 
contradiction  of  this  in  other  provisions  of 
the  statute.  Certain  provisions  of  the 
customs  administrative  act  are,  however,  re- 
lied upon.  The  provisions  of  that  act,  here- 
after quoted,  originated  in  §  1  of  the  act 
of  March  14,  1866  (14  Stat,  at  L.  8,  chap. 
17),  and  were  carried  into  the  Revised 
Statutes  as  §  2970  (U.  S.  Comp.  Stat.  1901, 
p.  1950),  which  provided  that  merchandise 
deposited  in  warehouse  might  be  withdrawn 
for  consumption  within  one  year  from  the 
date  of  importation,  upon  payment  of  the 
duties  and  charges  to  which  it  might  be 
subject  by  law  at  the  time  of  withdrawal. 
At  the  expiration  of  one  year,  and  until  the 
expiration  of  three  years,  it  might  be  with- 
drawn Jor  consumption  on  payment  of  the 
duties  assessed  ob  the  original  aotrj  and 
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charges,  and  an  additional  duty  of  10  p 
centum  on  the  amount  of  such  dntiea  : 
was  decided  in  Merritt  ▼.  Camercm,  137 1 
S.  542,  550,  551,  34  L.  ed.  772.  776,  11  Sa 
Ct.  Rep.  174,  that  that  section  "was  intea 
ed  to  provide  for  cases  in  which  a  cfaaage  > 
rate  of  duty  had  been  made  by  lUts 
while  the  merchandise  was  in  bonded  vii 
house." 

*Then  came  f  20  of  the  customs  i 
ministrative  act  of  June  10,  1890  (26  Sti 
at  L.  140,  chap.  407),  as  amended  by  ad 
October  1,  1890  (26  SUt.  at  L.  624,  ^ 
1244,  U.  S.  Comp.  SUt.  1901,  p.  1950),  p 
viding  that  warehouse  merchandise  mi| 
be  withdrawn  for  consumption  within  tlu 
years  from  the  date  of  the  original  imp 
tation,  on  payment  of  the  duties  a 
charges  to  which  it  might  be  subject 
law  at  the  time  of  such  withdrawal.'  1 
section  was  amended  in  1902  (32  Stat  at 
753,  chap.  1,  U.  S.  Comp.  Stat.  Snpp.  19 
p.  419)  by  the  addition  of  the  following  p 
viso:  "Prox-ided,  That  the  same  rate  of  di 
shall  be  collected  thereon  as  may  be  impo 
by  law  upon  like  articles  of  roerciiandisei 
ported  at  the  time  of  the  withdrawal."  1 
circuit  court  of  appeals  gave  ODntroUing  fo 
to  the  proviso  as  fixing  the  meaning  of 
section.  The  court  said  that  it  had  held 
Mosle  V.  Bidwell,  66  C.  C.  A.  533.  130  E 
334,  "that  the  amendment  of  1902  ^ 
declaratory  of  the  meaning  of  the  sect 
prior  to  said  amendment,  and  that  its  me 
ing  as  thus  declared  was  that  no  greatei 
different  duties  could  be  imposed  than  tb 
to  which  other  like  goods  imported  at  ' 
time  of  withdrawal  would  be  subject"  I 
garding  this  decision  as  conclusiTS  t 
court  said:  "If  other  like  goods  had  bf 
imported  at  the  time  when  these  goods  (t 
tobacco  in  question)  were  withdrawn,  di 
would  have  been  assessed  thereon  aceoidii 
to  their  weight  at  such  tine."  Bat  tl 
question  in  Mosle  v.  Bidwell  was  not  tl 
same  as  in  the  case  at  bar.  The  qwU 
now  is  not  what  rate  of  duty  msithirf 
is  subject  to,  or  whether  it  is  eiempt  in 
duty,  but  at  what  date  iU  we^  is  Is 
taken  as  a  basis  of  duty.  And  wci|^ 
a  fact  independent  of  the  rate  of  dil 
The  proviso  of  S  20  of  the  eutow  i 
ministrative  act,  therefore,  eaniiot  bs  ■■ 
paramount  to  the  prorlso  in  |  3S  of  t 
tariff  act  of  1897.  Nor  was  that  the  pirpi 
of  its  enactment.  It  was  enacted  to  m) 
fy  the  effect  of  the  decision  of  the  dm 
court  in  Mosle  ▼.  Bidwell,  by  whid  1 16  « 
construed  to  require  the  payment  of  dil 
which  had  accrued  at  the  time  of  impor 
tion,  notwithstanding  a  change  of  nit 
that  the  goods  had  beeome  o««mpt  h 
duty  before  *their  witUrawAl  from  m 
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buMi  Thb  eonstmetkn  was  contrary  to 
tht  g^ntral  urLd<?r9taTidiiig  of  the  section  and 
Uk  pmctiee  of  the  Department.  Thb^  tbet), 
ii  oar  view  t  The  Attorney  General  having 
fOMtmed  the  proviso  of  §  50  of  the  act  of 
iS30  I.S  not  restricted  to  the  mutter  which 
immediately  preceded  it,  but  ae  of  generaJ 
tpplieatioQt  and  this  construction  having 
Iffa  followed  by  the  executive  officers 
cUt^fd  with  the  administration  of  the  law, 
Congteas  adopted  the  construction  by  the 
eflutmuit  of  g  33  of  the  act  of  1397  and  in- 
tended to  make  no  other  change  than  to  re- 
quii?,  as  the  basis  of  duty^  the  weight  of 
the  merehandise  at  the  time  of  entry,  in- 
^d  of  its  weight  at  the  time  of  iti  with- 
dtival  from  warehonse. 

Judgment  of  the  Circuit  Court  of  Appeals 
11  tijerefore  reversed  and  that  of  the 
Cimiit  Court  ^s  affirmed  and  the  cuse  re- 
Bnaded  to  the  latter  court 

Mr,  Justice  Moody  took  no  part  in  the 
decjfiioa  of  this  case. 


fSmM  OF  THE  STATE  OF  NEW  YORK 
n  REL,  ALBERT  J.  HATCH,  Plff.  In 

V, 

Edward  REARJXJN,  a  Peace  Omeer  of 

the  County  of  New  York, 

(See  S.  a  Reporter'*  ed.  162-l«E.) 

I     Ceuitititional  law— equal  protection  of  the 
litf-^icrimination^ — validity    of    stock 
taitsfftr  tajL 
1-  The  tar  on  transfer*    of    corporate 
I      JkIt  imposed  by  N.   Y.   Laws   1905,   chap. 
'      **1.  ia  not  invalid  under  U.  S.  Const.  Hth 
Affiend.  as  makinpr  ^n  arbitrary  discri  mi  na- 
tion la  favor  of  sales  of    other    kinda    of 
per^Tidl  property,  such  as  cor|>orate  bonds. 
vflBstitational    law — due   process   of   law— 
nUdity  of  atock  transfer  tax. 
t  Even    as    applied    to    shares    of    a 
toftign  eorporation  owned  by  nonresidents, 
«Jt  Ux  on  transfers  of  corporate  stork  im- 
f^^  by  N.  Y.  Laws  1905,  chap.  241,  is  not 


invalid  under  U.  S.  Const.  Hth  Amend,  aa 
taking  property  without  due  proceaa  of  law. 
CoQStitutiotial    law^ — due   process   of  law — 
validity  of  atock  txansfer  tax 

3.  The  adoption  of  the  face  value  of  the 
sharei  as  the  basis  of  the  tax  on  trariiifers 
of  corporate  stock,  imposed  by  N.  Y.  Laws 
l[K)5p  chap.  241,  does  not  deprive  the  ownera 
of  their  property  without  due  process  of 
law* 

Interstate     commerce — state      reflation — 
atock  transfer  tax* 

4.  An  unconstitutional  interference 
with  interstate  eommeree  is  not  made  by 
the  tax  on  transfers  of  corporate  stock  im- 
posed by  K.  Y,  T^aws  1905,  chap.  241  ^  as  ap- 
plied to  a  sale  in  New  Yorkj  between  two 
nonresidents*  of  the  atock  of  foreign  rail- 
way corporations. 

[No.  310.] 

Argued    December    11,    12,    1906.      Deeided 
January  7,  190T. 

IN  ERROR  to  the  Supreme  Court  of  tha 
State  of  New  York  in  and  for  the  City 
and  County  of  New  York  to  review  an  or- 
der denying  relief  by  habeas  corpus  to  one 
charged  with  a  violation  of  the  New  York 
stock  transfer  tax  low,  which  order  was  af* 
firmed  successively  by  the  Appellate  Divi- 
sion of  the  Supreme  Court,  First  Depart- 
ment, and  by  the  Court  of  Appeals  of  the 
state.     Affirmed. 

See  same  case  below  in  Appellate  Divi- 
sion, 110  App.  Div.  S21,  B7  N.  Y.  Supp.  535; 
in  Court  of  Appeals,  184  N,  Y,  431,  77  N. 
E.  970. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  Q,  MilburUf  John  F.  Dillon, 
and  John  Q.  Johnson  argued  the  cause  and 
filed  a  brief  for  plaintiff  in  error: 

The  genera!  rule  of  equality  is  that  all 
persons  subject  to  legislation  shall  be  treat- 
ed alike,  under  like  circum stances  and  con- 
ditions, both  in  the  privileges  conferred  and 
in  the  limitation?!  imposed. 

Hayes  v.  Missouri,  120  0.  S,  6S.  71,  30  L. 
ed.  578,  580,  7  Sup.  Ct.  Rep.  350;  Duncan  v, 
Misf^ouri,  152  U.  S.  377,  382,  33  L.  ed.  485, 


Note.— As  to  the  validity  of  class  legis- 
l»tion-8ee  notes  to  State  v.  Goodwill,  6 
L-RA.  621,  and  State  v.  Loomis,  21  L.R.A. 

789. 

^  As  to  constitutional  equality  of  privileges, 
JMiunities,  and  protection — see  note  to 
Louisville  Safety  Vault  &  T.  Co.  v.  Louis- 
^^'e  4  N.  R.  Co.   14  L.R.A.   579. 

Aa  to  what  constitutes  due  process  of 
J«w-8ee  notes  to  People  v.  O'Brien,  2  L.R.A. 
255;  Kuntz  v.  Sumption,  2  L.R.A.  655 ;  Re 
Gannon.  5  L.R.A.  359;  Ulman  v.  Baltimore, 
W  LR.A.  224;  Oilman  v.  Tucker,  13  L.R.A, 
SOi;  Pearson  v.  Yewdall,  24  L.  ed.  U.  S. 
204  U.  S. 


I 

I 


436;  and  Wilson  v.  North  Carolina,  42  L. 
ed.  U.  S.  865. 

On  state  licenses  or  taxes  as  affecting 
interstate  commerce — see  notes  to  Rother- 
mel  V.  Meyerle,  9  L.R.A.  366;  American 
Fertilizing  Co.  v.  Board  of  Agriculture,  11 
L.R.A.  179;  Gibbons  v.  Ogden,  6  L.  ed.  U.  S. 
23;  Brown  v.  Maryland,  6  L.  ed.  U.  S.  678; 
Ratterman  v.  Western  U.  Teleg.  Co.  32  L. 
ed.  U.  S.  229;  Harmon  v.  Chicago,  37  L.  ed. 
U.  S.  217;  Cleveland,  C.  C.  &  St.  L.  R.  Co. 
V.  Backus,  38  L.  ed.  U.  S.  1041;  Postal 
Teleg.  Cable  Co.  v.  Adams,  39  L.  ed.  U.  S. 
311;  and  Pittsburg  &  S.  Coal  Co.  v.  Bates, 
39  L.  ed.  U.  S.  638.  I 
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487,  14  Snp.  Ct.  Rep.  570;  Pembina  Consol. 
Silver  Min.  &  Mill.  Co.  v.  Pennsylvania, 
125  U.  S.  181,  188,  31  L.  ed..  650,  653,  2  In- 
ters. Com.  Rep.  24,  8  Sup.  Ct.  Rep.  737; 
Connolly  v.  Union  Sewer  Pipe  Co.  184  U. 
S.  540,  560,  561,  46  L.  ed.  679,  690,  22  Sup. 
a.  Rep.  431;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Ellis,  165  U.  S.  150,  155,  159,  160,  165,  41 
L.  ed.  666,  668-671,  17  Sup.  a.  Rep.  255. 

Classification    for   the   purpose   of   taxa- 
tion is  subject  to  this  rule  of  equality. 

Santa  Clara  County  v.  Southern  P.  R. 
Co.  9  Sawy.  165,  18  Fed.  385;  State,  Cen- 
tral R.  Co.  Prosecutor,  v.  State  Assessors, 
48  N.  J.  L.  1,  57  Am.  Rep.  516,  2  Atl.  789; 
Re  Pell,  171  N.  Y.  48,  57  L.R.A.  540,  89 
Am.  St.  Rep.  791,  63  N.  E.  789;  Connolly 
v.  Union  Sewer  Pipe  Co.  184  U.  S.  562,  563, 
46  L.  ed.  690,  691,  22  Sup.  Ct.  Rep.  431; 
Bell's  Gap  R.  Co.  v.  Pennsylvania,  134  U. 
S.  232,  33  L.  ed.  892,  10  Sup.  a.  Rep.  533; 
Kentucky  Railroad  Tax  Cases,  115  U.  S. 
321,  29  L.  ed.  414,  6  Sup.  Ct.  Rep.  57; 
American  Sugar  Ref.  Co.  v.  Louisiana,  179 
U.  S.  89,  45  L.  ed.  102,  21  Sup.  a.  Rep.  43; 
Nicol  v.  Ames.  173  U.  S.  509,  521,  522,  43 
L.  ed.  786,  793,  794,  19  Sup.  Ct.  Rep.  522; 
Pacific  Exp.  Co.  v.  SoiI)crt.  142  U.  S.  339, 
352,  353,  35  L.  cd.  103.1.  1039,  1040,  3  Inters. 
Com.  Rep.  810,  12  Sup.  Ct.  Rop.  250:  Kidd  v. 
Alabama,  188  U.  S.  730,  732.  47  L.  ed.  660, 
672,  23  Sup.  Ct.  Rep.  401 ;  Armour  Pack- 
ing Co.  v.  Lacy.  200  U.  S.  220.  235.  50  L. 
ed.  451,  450,  20  Sup.  Ct.  H"p.  232:  Cook  v. 
Marshall  County,  100  U.  S.  201.  274.  275, 
49  L.  ed.  471,  470.  477,  2r>  Sup.  Ct.  Rep. 
233:  Savannah.  T.  &  1.  of  II.  R.  Co.  v.  Sa- 
vannali,  198  U.  S.  31)2,  397,  308,  40  L.  ed. 
1097,  1099,  1100,  25  Sup.  Ct.  Rep.  COO:  Ma- 
goun  V.  Illinois  Trust  &  Sav.  Bank,  170  V. 
S.  283.  299,  300,  42  L.  ed.  1037,  1044,  1045. 
18  h>up.  Ct.  Rep.  504. 

There  is  no  basis  for  the  separation  of 
sales  of  shares  of  corporate  stock  from  sales 
of  all  other  species  of  personal  property 
for  the  purposes  of  taxation. 

Hayes  v.  Missouri,  supra;  Coolev.  Taxn. 
3d  ed.  p.  382. 

The  objection  of  inequality  and  arbitrary 
discrimination  was  not  and  could  not  have 
been  raised  against  the  provisions  of  the 
Federal  war  revenue  act  in  Thomas  v.  Unit- 
ed States,  192  U.  S.  363,  48  L.  ed.  4S1.  24 
Sup.  Ct.  Rep.  305.  and  was  not  discussed 
by  this  court.  That  case  decided  only  that 
the  tax  on  sales  of  shares  of  stock  imposed 
by  the  war  revenue  act  was  not  a  direct 
tax,  but  fell  within  the  category  of  "duties, 
imposts,  and  excises,"  as  those  terms  are 
used  in  the  Federal  Constitution. 

Moreover,  the  equality  clause  of  the  14th 
Amendment  is  confined  to  state  legislation. 
The  limitations  on  the  taxing  powers  of 
Congress  are  those  respecting  the  apportion- 
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ment  of  direct  taxes,  the  uniformity  of  d» 
ties,  and  the  nontaxability  of  the  exporti. 

License  Tax  Cases,  5  Wall.  462,  471,  If 
L.  ed.  497,  500. 

A  tax  on  a  sale  of  propertj  is  ▼irtusl^  a 
tax  on  the  property  itself. 

Cook  y.  Pennsylvania,  97  U.  S.  566,  Sn^ 
24  L.  ed.  1015,  1017;  Nieol  ▼.  Ames,  173  U. 
S.  509,  521,  43  L.  ed.  786,  793,  19  Sop.  QL 
Rep.  522;  Brown  v.  Maryland,  12  Wbeit 
419,  444,  6  L.  ed.  678,  687;  Pollock  ▼.  Fan- 
ers'  Loan  &  T.  Co.  157  U.  8.  429,  581.  582, » 
L.  ed.  759,  819,  820,  15  Sup.  Ct.  Rep.  673; 
.\Imy  ▼.  California,  24  How.  169,  16  L  ei 
644;  Fairbank  v.  United  States,  181  U.  & 
283,  45  L.  ed.  8G2,  21  Sup.  Ct.  Rep.  648. 

A  sale  of  property  is  an  exercise  of  OM 
of  the  rights  of  ownership,  and  bo  dJi* 
tinction  can  l>e  drawn  between  a  tax  on  tk 
exercise  of  a  right  of  ownership  and  s  tu 
on  the  j>roporty  itself.  Property  ii,  in  iti 
final  analysis,  simply  a  complex  dsm  flf 
riglits  over  a  tangible  or  intan^fiUs  tliii^ 
the  main  one  of  which  is  the  right  of  alfaM- 
tion.  To  deprive  a  man  of  thai  right  vodi 
largely  destroy  the  value  of  aaij  artidi  rf 
property.  Wynehamer  v.  People,  IS  % 
Y.  378;  Wright  v.  Hart,  182  N.  Y.  830, 1 
L.R.A.(N.S.)  338,  75  N.  E.  404.  To  Ui 
its  exercise  is,  therefore,  to  tax  a  mkin  eb> 
ment  in  the  value  of  the  property,  and  eoi- 
sequently  the  property  itself. 

A  tax  on  sales  of  shares  of  a  eorpon* 
tion  is,  on  this  theory,  cither  (a)  tax  ontk 
property  of  the  corporation  represented  bf 
the  shares  (People  ex  rel.  Union  Truit  Oi 
V.  Coleman,  126  N.  Y.  433,  12  L.R.A.  762. 27  S. 
E.  818;  Re  Bronson.  150  N.  Y.  1,  34  LIU. 
2,38,  55  Am.  St.  Rep.  632,  44  N.  E.  707;  Kj" 
V.  Brooklyn  City  R.  Co.  158  N.  Y.  Itt.  A 
N-.  E.  520;  Jellenik  ▼.  Huron  Oopp«  Mi* 
Co.  177  U.  S.  13,  44  L.  ed.  651,  20  6«p.  01 
Rep.  559;  Mechanics'  Bank  ▼.  New  YoA* 
K.  H.  R.  Co.  13  N.  Y.  590;  Stats  Ttx  « 
Foreign-held  Bonds.  15  Wall.  SOO.  U  L 
ed.  179;  Delaware  Railroad  Taz»  18  WiH 
206,  21  L.  ed.  888;  Louisville  4  J.  Flm7 
Co.  V.  Kentucky,  188  U.  S.  385,  47  L  •<• 
513,  23  Sup.  Ct.  Rep.  403;  Delawnit,  L 
&  W.  R.  Co.  V.  Pennsylvania,  198  U.  a  Ml 
49  L.  ed.  1077.  25  Sup.  Ct.  Rep.  009;  Uikl 
Refrigerator  Transit  Co.  t.  Keatuekji  Mi 
U.  S.  194.  50  7^  ed.  150,  20  Sup.  a  ^ 
36:  People  v.  Equitable  Tniat  Co.  N  IL 
V.  387),  or  (b)  on  the  shares  thesKlm 
treated  and  regarded  as  a  distinet  ■pco' 
of  property  (State  Assessors  t.  Cm^ 
N'at.  d'Escompte.  191  U.  S.  388,  4Qft-IOI.  H 
L.  od.  232,  238,  239,  24  Sup.  Ct  Rep.  101: 
New  York  ex  rel.  New  York  C  ft  H.  R.  t 
C<>.  V.  Miller,  202  U.  S.  584.  607,  SD  L  ii 
1155,  1160.  26  Sup.  Ct.  Rep.  714;  Re  BmM 
[People  V.  Sherwood]  113  N.  Y.  174,  S  LA 
A.  464,  21  N.  K  87;  Be  James,  144  N.  1 

MM  v.  li 


New  Tobk  e^  ; 
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IfiAiB.  St,  Rep»  T25,  S8  N.  E,  961  t  Peo- 
pk  «  rel.  Hoyt  V,  Tax  &  A.  Comn.  23  N. 

The  situs  of  the  property  owned  by  a 
ihve^ialil^f  if]  a  eorpo ration  i&  either  where 
thf  (^rporation  exists^  or  at  the  domicil 
of  ly  ftbaretiolder, 

Bf  Eniton^  supra;  FlimptoiL  v.  Big^low^ 
13  N.  Y.  592;  Jermain  r.  Lake  Shore  Sl  M. 
'4  S.  06,  m  N.  y.  483;  Re  Bronaon,  Re 
JiffiMf  State  Tax  on  Foreign -held  BondSj 
B&laware  Railroad  Tax,  Jellenik  v.  Huron 
€(^ppcT  Mio^  Co.  and  UnioQ  Hefrtg^rator 
itnuiiit  Co.  V,  Kentucky, —supra. 

Be  taJt  ^^fited  by  this  stamp  aet  is  a 
Ua  tipoti  the  transaction  of  buying  and 
MOrog  ihares  of  stocky  and  if  buying  aiid 
Wttg  are  not  commeree,  nothing  is  com- 
^nn^  And  if  the  tbing  Bold  Is  not  within 
the  state  levying  the  tax,  and  the  vendor 
h  %  eitijen  of  another  state,  then  such  a 
111?  OF  tranaactioD  is  interstate  commerce, 
pBd  aot  subject  to  the  state's  taxing  power 
h  lar  form  or  to  any  extent, 
I  Mbios  V.  Taxini^  District,  120  U-  S. 
jtti  SO  L  ed,  6!»4,  1  Inters.  Com.  Rep.  45,  7 
m^'  R^p.  S92;  Corson  v.  Maryland,  120 
k  SL  502.  30  L.  ed.  690,  1  Tnters.  Com.  Rep. 
W,  7  Sup.  Ct,  Rep.  656 ;  Asber  w  Texas, 
128  JJ.  e.  129,  3:>  L.  ed.  308,  2  Inters.  Com. 
Jlep.  211,  0  Sup.  Ct.  Rep.  1 ;  Stockard  v. 
!|Iot|*ii,  IBS  U.  S.  27,  46  L.  ©d.  785,  22  Sup. 
fX-  R«*p.  576;  Western  U.  Teleg.  Od.  v. 
ifuas,  105  U,  S,  400,  26  L.  ed.  1067;  Mua- 
Jbgee  Kat.  Teleph.  Co,  y.  Hall,  55  C.  C. 
tm,  118  Fed.  3S2;  Cihbons  v.  Ogden,  0 
Wleit.  I,  6  L.  ed.  23;  Browo  v.  Maryland, 
te  Wheat.  410,  6  L.  ed.  678;  Hopkins  v. 
United  States,  171  U.  S.  57S,  507,  43  L.  ed. 
iWi  m,  19  Sup.  Ct.  Rep.  40 ;  Lottery  Case 
(Champion  v.  Ames)  1S8  U.  S.  321,  47  L. 
«i  492,  23  Sup.  Ct.  Rep.  321 1  Western  U, 
Tfttff.  Co.  v.  Pendleton,  122  U.  S,  347,  356, 
JO  Lei  1187,  1188,  1  Inters.  Com.  Rep, 
3M.  7  Sup.  Ct,  Rep.  1126  j  Ratterman  v. 
^efit«ro  U.  Teleg.  Co.  127  U.  S.  411,  Z'l 
L  ed,  229,  2  Inters,  Com.  Rep.  59,  8  Sup. 
CL  Rpp.  1127  i  Leloup  v.  Mobile.  127  U.  S. 
•W.  ^  L.  ed.  311,  2  Inters.  Com.  Rep.  134, 
iBup.  Ct,  Rep.  1380:  Judsoa,  Taxn.  §  146; 
Miller,  Const,  80;  Glouceatt^r  Ferry  Co.  v, 
P^nnsTlvftoia,  114  U,  S,  196,  29  L.  ed.  153.  1 
Iat«rs,  Com.  Rep.  382,  5  Stip.  Ct.  Rep,  828; 
Si  Qftif  County  v.  Interstate  Sand  &  Car 
^Wjfpf  Co.  162  U.  S.  454,  465,  48  L.  ed. 
fil8.  523.  24  Sup.  Ct.  Rep.  300, 

Tb  New  York  stamp  act  is  not  valid 
*•  B  ta.1  on  the  right  or  privilege  to  make 
*«4l^  or  transfer. 

^yiig  V.  Michigan.  135  U.  S.  161,  166,  34 
I  ftJ.  150.  153,  3  Inters.  Com.  Uep.  143,  10 
JUp.  Ct.  Rep.  7S5;  Crutcher  v.  Kcntueky, 
^J  tl  S.  47,  35  L,  ed.  649,  11  Sup.  Ct.  Hep. 


If  the  transaction  set  forth  in  the  criminal 
complaint  in  this  case  is  an  interstate  com- 
meree  transaction,  then  it  inevitably  fol- 
lows that,  applied  to  this  tranaaetion,  the 
Nevif  York  stamp  act  is  an  interference 
with  interstate  com  meree  and  therefore  ^'oid, 

Lyng  V.  Miehigsn  and  Cnitcher  v.  Ken- 
tucky, supra;  Atlantic  &  P,  Teleg.  Co.  v. 
Philadelphia,  190  U.  S.  160,  47  L.  ed-  995, 
23   Sup.  Ct  Rep.   817. 

And  it  is  immaterial  that  the  state  lay  a 
the  same  taxes  on  domestic  commerce  that 
it  attempts  to  lay  on  interstate  corameree. 

Robbing  v.  Taxing  District,  120  U.  S.  480^ 
497,  30  L.  ed.  694,  697,  1  Intert.  Com.  Rep. 
46,  7  Sup.  Ct.  Rep.  592. 

The  act  is  an  interference  with  commerce 
with  foreign  nations. 

Brown  V.  Maryland,  aupra. 

The  act  is  a  unit,  and  void  in  into. 

Henderson  v.  New  York  (Henderson  y. 
Wickham)  92  U,  S.  259,  275,  23  L,  ed* 
543,  550;  Hannibal  &  St.  J.  R.  Co.  v,  Hnsen, 
95  U.  8.  4B5,  24  L.  ed.  527;  Brimmer  v,  Reb- 
man,  138  U,  S.  78,  34  L.  ed.  862,  3  Inters. 
C^m.  Rep.  485,  11  Snp^  Ct.  Rep.  213-  Cnitch- 
er V.  Kentucky,  141  U.  S.  47,  62,  35  L.  e«L 
649,  054,   11   Sup.  Ct.  Rep.  851. 

Even  if  the  mere  certificates  of  stock  sent 
or  brought  to  New  York  for  sale  were  to 
be  deemed  property  within  this  state,  this 
tax  Jaw  is  void  under  the  oommerce  clausa 
of  the  Federal  Constitution. 

Swift  &  Co.  V.  United  States.  106  tJ.  3* 
375,  49  L.  ed.  518,  25  Sitp,  Ct.  Rep.  ^76;  Mc- 
Neill V.  Southern  R.  Co,  202  U.  S.  543,  50 
L.  ed,  1142,  26  Sup.  Ct.  Rep.  722;  Brown  v. 
Maryland,  12  Wheat.  419,  6  h.  ed.  678. 

Mr,  Julius  M.  Mayer  argued  the  cause, 
and,  with  Messrs.  Horace  McGuire  and 
James  C  Graham,  tiled  a  brief  for  defend- 
unt  in  error: 

The  Cong  re  IS  of  the  United  States  is  m 
body  with  limited  powers;  it  possesses  none 
which  are  not  to  be  found  in  the  Constitu- 
tion. The  legislature  of  Now  York,  00  the 
other  hand,  has  absolute  and  unlimited 
powers*  except  where  expressly  restrained 
by  the  Constitution  of  the  United  States. 
None  of  the  restrictions  contained  in  the 
latter  instrument  cover  this  field  of  taxation. 

Thomas  v.  United  States,  192  U.  S.  363, 
369,  48  L.  ed.  481,  483,  24  Sup.  Ct  Rep,  305, 
is  a  direct  precedent  in  this  court. 

The  tax  is  an  excise  or  stamp  tax. 

United  States  v.  Thomas,  115  Fed.  207,  Af. 
firmed  in  192  U.  S.  363,  48  L,  ed.  481,  24  Sup. 
Ct.  Rep,  305;  U  Am,  &  Eng.  Enc.  Law,  2d 
^iL  p.  57i);  Pacific  Ins,  Co,  v.  Soule,  7  Wall. 
445,  \^  L.  ed.  09;  Pollock  v.  Farmers  f^an 
k  T.  Co,  157  U.  S.  576,  39  L.  ed.  817, 
15  Sup.  Ct.  Rep.  673;  Oliver  v.  Washing- 
ton  Miil^,    11    Allen.  274, 

The    act    neither    creates    discrimi nation 
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nor  prodnees  oonfiflcation  of  property,  under 
the  Constitution  of  the  United  States. 

Henderson  Bridge  Go.  ▼.  Henderson,  173 
U.  S.  592,  43  L.  ed.  823,  19  Sup.  Ct  Bep. 
553;  Nieol  y.  Ames,  173  U.  S.  618,  522, 
43  L.  ed.  792,  794,  19  Sup.  Ct  Rep.  522; 
Re  Whiting,  150  N.  Y.  30,  34  L.R.A.  232, 
55  Am.  St.  Rep.  640,  44  N.  E.  715;  Travel- 
lers' Ins.  Co.  y.  Connecticut,  185  U.  S.  371, 
46  L.  ed.  954,  22  Sup.  Ct.  Rep.  673;  Re 
McPherson,  104  N.  Y.  316,  58  Am.  Rep. 
502,  10  N.  K.  685;  Magoun  y.  Hlinois  Trust 
ft  Say.  Bank,  170  U.  S.  293,  42  L.  ed.  1042, 
18  Sup.  Ct.  Rep.  594;  Bell's  Gap  R.  Co. 
y.  Pennsylyania,  134  U.  S.  232,  33  L.  ed. 
892,  10  Sup.  Ct.  Rep.  533;  Blackstone  y. 
Miller,  188  U.  S.  189,  47  L.  ed.  439,  23 
Sup.  Ct.  Rep.  277 ;  People  y.  Home  Ins.  Co. 
92  N.  Y.  337;  Howe  Mach.  Co.  y.  Gage, 
100  U.  S.  676,  679,  25  L.  ed.  754,  755; 
Tinsley  y.  Anderson,  171  U.  S.  101,  43 
L.  ed.  91,  18  Sup.  Ct.  Rep.  805;  Cook  y. 
Marshall  County,  196  U.  S.  261,  49  L.  ed. 
471,  25  Sup.  Ct.  Rep.-  233. 

When  the  state  may  tax  at  all,  the  man- 
ner in  which  the  tax  shall  be  assessed,  and 
the  rate  of  taxation,  however  arbitrary  or 
capricious,  are  matters  of  legislative  dis- 
cretion. It  is  not  for  the  Federal  court  to 
suggest  in  any  case  that  a  more  equitable 
mode  of  assessment  or  rate  of  taxation 
might  be  adopted  than  the  one  prescribed. 
The  only  concern  of  that  court  is  with 
the  validity  of  the  tax;  all  else  is  beyond 
its  jurisdiction. 

Delaware  Railroad  Tax,  18  Wall.  206, 
231,  21  L.  ed.  888,  896;  Philadelphia  &  S. 
Mail  S.  S.  Co.  V.  Pennsylvania,  122  U. 
S.  326-336,  30  L.  ed.  1200,  1201,  1  Inters. 
Com.  Rep.  308,  7  Sup.  a.  Rep.  1118;  Ver- 
mont &  C.  R.  Co.  v.  Vermont  C.  R.  Co.  63 
Vt.  19,  10  L.R.A.  562,  3  Inters.  Com.  Rep. 
488,  21  Atl.  262,  731. 

The  certificate  of  stock,  if  in  the  state, 
is  liable  to  taxation,  to  attachment  and  exe- 
cution. It  is  tangible  property,  having  an 
existence  absolutely  complete  and  separate 
from  the  capital  stock  of  the  company,  its 
assets,  its  property. 

People  ex  rcl.  Commercial  Cable  Co.  ▼. 
Morgan,  178  X.  Y.  439,  67  L.R.A.  960, 
70  N.  E.  967;  People  ex  rel.  Consolidated 
Ginseng  Co.  v.  Kelsey,  105  App.  Div.  175, 
93  N.  Y.  Supp.  369;  New  York  v.  Tax  &  A. 
Comrs.  4  Wall.  258,  18  L.  ed.  350;  Van 
Allen  y.  Assessors  (Churchill  v.  Utica)  3 
Wall.  573,  18  L.  ed.  229;  Cleveland  Tnist 
Co.  v.  Lander,  184  U.  S.  114,  46  L.  ed.  458, 
22  Sup.  Ct.  Rep.  394;  Simpson  v.  Jersey 
City  Contracting  Co.  165  N.  Y.  193,  55 
L.R\a.  796,  58  N.  E.  896;  Plympton  v. 
Bigelow,  03  N.  Y.  592;  Re  Bronson,  150 
N.  Y.  1,  34  L.R.A.  238,  55  Am.  St.  Rep. 
832,  44  N.  E.  707;  New  Orleani  ▼.  Stem-  I 
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pel,  175  U.  a  319,  44  L.  ed.  180,  20  8 
Ct.  Rep.  110;  SavingB  ft  L.  8o&  ▼.  Mslt 
mah  County,  169  U.  S.  421,  42  L.  ed.  8 
18  Sup.  Ct.  Rep.  392. 

The  general  coune  of  deeiffoas  hfts  i 
tained  tazaUon  of  goods  bronght  from  oCI 
states,  if  taxed  like  all  other  property 
the  state. 

Pittsbuig  ft  S.  Coal  Co.  ▼.  Bates,  156 
S.  577,  39  L.  ed.  538,  6  Inters.  Com.  ft 
30,  15  Sup.  Ct  Rep.  415,  40  La.  Ajul  S 
8  Am.  St.  Rep.  519,  3  So.  642;  Bnnm 
Houston,  114  U.  S.  622,  29  L.  ed.  257, 
Sup.  Ct.  Rep.  1091;  Woodruff  ▼.  Parhs) 
8  Wall.  123,  19  L.  ed.  382. 

A  state  may  tax  all  property  whick  h 
a  situs  within  its  limits,  regardless  of  tl 
fact  that  it  may  have  come  from  or 
destined  to  foreign  countries  or  anoth 
state.  Certainly,  then,  it  can  tax  a  trail 
action, — ^to  wit,  a  transfer  taking  pla 
within  the  borders  of  the  state. 

Coe  v.  Errol,  116  U.  S.  517,  29  L.  « 
715,  6  Sup.  Ct.  Rep.  475;  Brown  ▼.  Ban 
ton,  supra;  Standard  Oil  Co.  ▼.  Combs,  I 
Ind.  179,  49  Am.  Rep.  156;  Rieman  ▼.  Shq 
ard,  27  Ind.  288;  Carrier  ▼.  Gordos,  f 
Ohio  St.  605;  Woodruff  ▼.  Parham,  tnpfi; 
American  Steel  ft  Wire  Co.  ▼.  Speed,  Ml 
U.  S.  520,  48  L.  ed.  546,  24  Sup.  Ct  Bipi 
365. 

The  reluctance  of  the  courts  to  lBt«lm 
with  enactments  relating  to  taxatios  ii 
demonstrated  in  a  long  line  of  casm.  1W 
scope  of  the  taxing  power  enablm  the  Mik 
from  time  to  time,  to  bring  within  the  fU- 
view  of  its  taxing  power  new  subjects  iM 
have  not  been  covered  by  previous  kgUs* 
tion ;  as,  for  example,  mortgages  owscd  If 
citizens  of  other  states  on  property  wHUt 
the  state.  Savings  ft  L.  Soc  t.  MnltiOBsk 
County,  supra. 

The  right  of  succession  to  the  piofVQ 
of  one  dying. 

Magoun  v.  Illinois  Trust  ft  SaT.  Bssk,  171 
U.  S.  283,  42  L.  ed.  1037,  18  Sup.  a  Biff 
594. 

Debts  owing  by  a  resident  debtor  !■  ' 
nonresident  creditor. 

Blackstone  v.  Miller,  188  U.  &  181,  '^ 
L.  ed.  439,  23  Sup.  Ct  Rep.  277. 

The  rights  given  to  a  forelga  eorpor* 
tion  to  carry  on  business  within  the  itsts. 

Horn  Silver  Min.  Co.  ▼.  New  York,  H 
C.  S.  305,  36  L.  ed.  164,  4  Inten.  Coil  Wm 
57,  12  Sup.  Ct.  Rep.  408. 

The   amount  of  capital  cmplojfd  If 
foreign   corporation   within  the  statu. 

New  York  v.  Roberts,  171  U.  &  6S6, 41 1 
^d.  323,  19  Sup.  Ct  Rep.  6& 

Likewise,  the  courts  have  bev  mssk  # 
eral  in  recognizing  that  it  brnnmrs  ncHsmfl 
for  states  to  select  certain  dmmm^  or  90 
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few  ¥o«K  : 


lib  ntljeet'imitt^T,  nm  d!at!x]|:uiflhed  from 
otWf  ekss€s  and  other  subject-matter. 

IHttBbnrgh,  C,  C,  &  St,  L.  R.  Co,  t.  Backus, 
m  V.  S.  421,  38  L.  ed.  1031,  14  Sup.  Ct, 
fop.  1114;  Pacific  Exp.  Co.  r.  Seibert,  142 
as  S54.  35  L.  ed.  1040,  I  Intera.  Com.  Rep. 
HO.  12  Sup,  Ct  Rep.  260 ;  Adams  Exp.  Co. 
T.  Ohio  State  Auditor.  105  U.  B,  228,  41  L. 

IiA  m,  IT  Sup.  Ct  Rep.  305;  Magoun  y. 
lOlMM  Trust  A  Sav,  Bank,  170  U,  S.  E03, 
42  L  ed.  1042.  18  Sup.  Ct.  Rep.  594;  Ken- 
todr  Railroad  Tax  Ca«e«,  115  U.  S.  321, 
ML  ed,  414,  6  Sup.  Ct  Rep.  67;  Hop- 
Mmt.  United  States.  171  U.  S.  507,  698, 
43  L  ed.  207,  208,  10  Sup.  Ct.  Rep.  40. 

Mr.  £.  Crosby  Kindle betgex  also  argued 
tbe  tttLse  and  filed  a  brief  for  defendant  in 
moT: 

Tie  court  of  appeals  having  decided  that 
(ie  wt  did  not,  in  any  respect,  violate  the 
CofBititution  of  the  state  of  New  York,  its 
deeiwoo  precludei  this  question  from  being 
liiied  in  this  court. 

West  River  Bridge  Q>.  v.  Dix,  0  Bow. 
WI,  n  L."ed.  SZ5;  Bucher  v.  Cheshire  R. 
Ca.  125  U,  S.  555,  31  L,  i>d,  705,  8  Sup. 
Ct  Rep.  074;  BelFs  Gap  R.  Co.  v,  Penn- 
^Itiala,  134  U.  S.  232,  33  L.  ed.  892,  10 
8np,  a.  Rep.  633;  T^wia  v.  Monson,  151 
U.  S,  545,  38  L.  ed.  265,  14  Sup.  Ct.  Rep. 
434;  Adams  Exp.  Co.  v.  Ohio  State  Auditor, 
mil  S.  104,  41  L.  ed.  083,  17  Sup.  Ct. 
hf,  305  *  Long  Island  Water  Supply  Co.  v. 
Jlroklyn.  106  U.  S.  685,  41  L.  ed.  1165, 
IT  Sap,  a.  Rep.  718;  Merchants*  k  M.  Nat 
Bwk  V.  PennsTlvAnia,  lfi7  U.  S.  461,  462, 
<iL  fd.  236/237,  17  Sup.  Ct  Rep.  829; 
KasflUsBen  v.  Idaho,  181  U.  S.  198,  200, 
15  L  ed.  820,  821,  21  Sup.  Ct  Rep.  594; 
Williuns  V.  Parker,  188  U.  S.  491,  502,  47 
Led.  559,  562,  23  Sup.  Ct  Rep.  440;  New 
hrt  ejc  rel.  Metropolitan  Street  R.  Co,  v. 
^>w  York  State  Tax  Comrs.  109  U.  S.  1, 
35.  ^  L.  ed.  65,  74,  25  Sup.  Ct.  Rep.  705? 
Hiehipji  C.  R.  Co.  v.  Powers,  201  U.  S.  245, 
^.  SO  L.  ed.  744,  760,  26  Sup.  Ct.  Rep.  450. 
A  tuing  statute  of  a  state  should  not  be 
iecUred  unconstitutional  unless  clearly  op- 
P^  to  the   Constitution    of   tbe    United 

1%  T.  Mullins,  171  IT.  S.  404,  436,  43 
Lti2l4,  226,  18  Sup.  Ct.  Rep.  926;  Hen- 
^*Hori  Bridge  C<».  v.  Henderson,  173  U.  S. 
^^^  6H,  615,  43  L.  ed.  823,  S31,  10  Sup. 
^  Rep.  553 ;  Connolly  y.  Union  Sewer  Pipe 
^0.  184  U.  S.  640,  562,  663,  46  L.  ed.  679, 
^.  mi,  22   Sup.   Ct.  Rep.   431. 

The  tax  imposed  by  chapter  241  ol  the 
^n  of  1905  is  a  tax  on  transfers,  and 
w>t  t  direct  tax  on  property. 

J^^  York  ex  rel.  Brooklyn  City  R.  Co. 

'^  Xew  York  State  Tax  Comrs.   109  U.   S. 

iS,  50,  ZO  L.  cil.  73,  84,  25  Sup.  Ct.  Rep. 

713;  Clark  v.  Titusville,  184  U.  S.  329,  333, 
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Hatch  ▼.  Beabdoh. 

334,  46  L.  ed.  569,  573,  22  Sup.  a.  Rep.  382; 
Foppiano  v.  Speed.  109  U.  S.  501,  60  L.  ed. 
288,  26  Sup.  Ct.  Rep.  138;  Armour  Packing 
Co.  V.  Lacy,  200  tF.  S,  226,  60  L.  ed.  451,  2fi 
Sup.  Ct.  Rep.  232;  Magoun  v.  IllinoiB  Tni«t 
&  8a V.  Bank,  170  U.  S.  283,  203,  42  L.  ed. 
1037,  1042,  18  Sup.  Ct.  Rep.  504;  Knowlton 
V.  Moore,  178  U.  S.  41,  44  L.  ed.  060,  20  Sup. 
Ct,  Rep.  747;  Orr  v.  Oilman,  183  U.  S.  278^ 
46  L.  ed.  196,  22  Sup.  Ct-  Rep.  21 3 1  Billing* 
V.  Illinois,  188  U.  S.  07,  47  L.  ed.  400,  2S 
Sup.  Ct.  Rep.  272;  Home  Ins.  Co.  v.  New 
York,  134  U.  S.  504,  33  L.  ed.  1025,  10  Sup. 
a.  Rep.  593;  New  York  v.  Roberts,  171  U< 
S,  658,  664.  43  L.  »i.  323,  326,  10  Sup.  Ct, 
Rep.  68;  Treat  v.  White,  181  U.  S.  264,  269^ 
260,  45  L.  ed.  853,  854,  855,  21  Sup.  Ct.  Rep. 
61  h  Thomaa  v.  United  States,  192  U.  a 
363,  370,  48  L.  ed.  481,  483,  24  Sup.  Ct.  Rep. 
305. 

It  is  difEcnlt  to  see  how  Tbotnas  v.  Unit- 
ed States,  192  U.  S.  363,  48  L.  ed.  481,  24 
Sup.  Ct.  Rep.  305,  can  he  distingui^^hed  from 
the  case  at  bar,  for  the  state  statute  it 
identical  with  the  act  of  C^ingress  there  con- 
strued, and  the  state,  through  its  legisla- 
ture, has  like  power  in  matters  of  taxation 
which  is  aflorded  to  the  Congress  of  tht 
United  States.  This  rule  13  particularly  ap- 
plicable in  matters  of  taxatton. 

French  v.  Barber  Asphalt  Paving  Co.  181 
U.  S.  324,  329,  45  L.  ed.  879,  884,  21  Supw 
Ct.  Rep.  625;  Cook  v,  Marshall  County,  lfl« 
U.  R  261,  274,  49  L.  ed.  471,  476,  25  Sup. 
Ct.  Rep.  233;  Kehrer  v.  Stewart,  107  U.  a 
60.  m.  49  L.  ed.  663,  608,  26  Sup.  Ct.  Rep- 
403. 

Due  process  of  law,  as  applied  to  tax^ 
tion,  means  only  taxation  according  to  ac- 
cepted usage.  Granting  that  this  tax  is  an 
indirect  one,  and  usage  having  settled  thai 
no  hearing  or  grievance  day  la  required,  it 
necessarily  follows  that  the  imposilian  of 
tax  ia  not  without  due  process  of  law. 

Ha  gar  v.  Reclamation  District  No.  108* 
111  U.  S.  701,  711,  28  L.  ed.  569,  573,  4 
Sup.  Ct.  Rep.  663;  BelVs  Gap  R.  Co,  v.  Pena- 
eyhania,  134  U.  R  232,  239,  33  L.  ed.  892, 
89.5,  10  Sup.  Ct.  Rep.  533;  Hylton  v.  United 
States,  3  Dalh  171,  1  L.  ed. '556;  Knowlton 
V,  Moore,  178  U.  S.  41,  60,  44  L.  ed.  969, 
977.  20  Sup.  Ct.  Rep.  747. 

The  state  may  classify  its  subjects  of 
taxation  in  any  reasonable  way. 

Bell's  Gap  R.  Co.  v.  Pennsyfvania,  134  U. 
S.  232,  33  L.  ed.  802,  10  Sup.  Ct.  Rep.  533; 
Kentucky  Railroad  Tax  Cases,  115  U.  S.  321, 
20  L.  ed.  414,  6  Sup.  Ct.  Rep.  57;  Pacific  Exp. 
Co.  V.  Seibert  142  U.  S.  330,  351,  35  L.  ed- 
1035,  1039,  3  Inters.  Com.  Rep.  810,  12  Supu 
Ct.  Rep.  250;  Gioz7.a  V.  Tiernan,  148  U.  a 
657,  662,  37  L.  ed.  590.  601,  13  Sup.  Ct.  Rep. 
721;  Winona  &  St.  P.  Land  Co.  t.  Minne- 
sota, 159  U.  S.  526,  539,  40  L.  ed.  247,  252, 
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16  Sup.  Ct.  Rep.  83;  Adams  Exp.  Co.  v. 
Ohio  State  Auditor,  105  U.  S.  195,  41  L.  ed. 
683,  17  Sup.  Ct.  Rep.  305;  Magoun  v.  Illi- 
nois Trust  &  Sav.  Bank,  170  U.  S.  283,  300, 
42  L.  ed.  1037,  1045,  18  Sup.  a.  Rep.  594; 
Nicol  V.  Ames,  173  U.  S.  509,  521,  43  L.  ed. 
786,  793,  19  Sup.  Ct.  Rep.  522;  American 
Sujrar  Ref.  Co.  v.  Louisiana.  179  U.  S.  89,  94, 

45  L.  ed.  102,  104,  21  Sup.  a.  Rep.  43;  Con- 
nolly V.  Union  Sower  Pipe  Co.  184  U.  S.  562. 

46  L.  ed.  691,  22  Sup.  Ct.  Rep.  431;  Travel- 
lers' Ins.  Co.  V.  Connecticut,  185  U.  S.  365, 
46  L.  od.  950.  22  Sup.  Ct.  Rep.  673;  Billinps 
V.  Illinois,  supra:  Kidd  v.  Alabama,  188  U. 
S.  730,  47  L.  ed.  669,  23  Sup.  Q.  Rep.  401; 
Cook  V.  Marshall  County,  196  U.  S.  261, 
49  L.  ed.  471.  25  Sup.  Ct.  Rep.  233:  Coulter 
V.  Louisville  &  X.  R.  Co.  196  U.  S.  .>99,  49  L. 
ed.  61.').  25  Sup.  C^.  Rep.  342:  Armour  Pack- 
in^'  Co.  V.  Lacy,  200  U.  S.  226.  50  L.  ed.  451, 
26  Sup.  Ct.  Rop.  232:  Michij^an  C.  R.  Co.  v. 
Powers.  201  U.  S.  245,  50  L.  ed.  744.  20  Sup. 
Ct.  Rep.  459. 

The  stock  transfer  act  effects  a  reason- 
able classification. 

Otis  V.  Parker.  187  U.  S.  606,  610,  47  L. 
ed.  323.  .328.  23  Sup.  Ct.  Rep.  168;  Kidd  v. 
Alabama.  188  U.  S.  730,  733.  47  L.  ed.  669, 
673,  23  Sup.  Ct.  Rep.  401:  Hillings  v.  Illinois, 
18S  U.  S.  97,  103,  47  L.  od.  400,  403,  23  Sup. 
Ct.  Rep.  272;  Kentucky  Railroad  Tax  Cases, 
115  U.  S.  321,  327,  29  L  od.  414.  410,  (5  Sup. 
Ct.  Rep.  57:  W.  W.  Cargill  Co.  v.  :Minnosota, 
180  U.  S.  4.-)2.  45  L.  ed.  619,  21  Sup.  a.  Rep. 
423:  Savannah.  T.  &  I.  of  H.  R.  Co.  v.  Sa- 
vannah. 198  U.  S.  392,  49  L.  ed.  1097,  25 
Sup.  Ct.  Rep.  000:  Arnn)ur  Packing  Co.  v. 
Lacy  and  Majjoun  v.  Illinois  Trust  &  Sav. 
Bank,  supra. 

The  fact  that  the  tax  is  measured  by  the 
par  value  of  the  shares  does  not  invalidate 
the  act. 

Bell's  (lap  R.  Co.  V.  Pennsylvania.  134  V. 
S.  232.  33  L.  ed.  892,  10  Sup.  Ct.  Rep.  533: 
Jennin;:s  v.  Coal  Rid«:e  Iiiiprov.  &  Coi\\  Co. 
147  r.  S.  147.  37  L.  wl.  116.  13  Sup.  Ct.  Rep- 
282:  Merchants'  &  M.  Nat.  Bank  v.  Pennsyl- 
vania. 167  U.  S.  461.  42  L.  ed.  236,  17  Sup. 
a.  Rep.  829. 

The  act  does  not  violate  the  commerce 
clause    of  the    Federal    Constitution. 

Field  v.  Barber  Asphalt  Paving  Co.  194 
U.  S.  018.  623.  4S  L.  e.l.  1112,  ll.Vl.  24  Sup. 
Ct.  Rep.  784;  New  York  ex  rel.  Pennsyl- 
vania R.  Co.  v.  Knight.  192  U.  S.  21,  28/48 
L.  ed.  325,  328,  24  Sup.  Ct.  Rep.  202:  Dia- 
mond  Glue  Co.  v.  United  States  Clue  Ct). 
187  I'.  S.  611.  616,  47  L.  ed.  328,  332.  23 
Sup.   Ct.   Rej).  206. 

This  court  has  fre<juently  hoM  that,  al- 
th(»ULrh  a  state  may  not  ta.x  interstate  com- 
moree.  yet  it  may  impose  a  tax  on  pro|)erty 
used  to  facilitate  interstate  commerce,  such 
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as  the  rolling  stock  or  vessels  of  a  fore^ 
corporation. 

-Pullman's  Palace  Car  Co.  v.  PennsvlTtnii 
141  U.  S.  18,  23,  35  L.  ed.  613,  616,  3  Inten 
Com.  Rep.  595,  11  Sup.  Ct.  Rep.  876;  01 
Dominion  S.  S.  Co.  v.  Virginia,  196  U.  6 
299,  305,  49  L.  ed.  1059,  1062,  25  Sup.  Q 
Rep.  686. 

If  chapter  241  of  the  Laws  of  1905  hai 
attempted  merely  to  tax  the  sales  or  tnas- 
fers  of  the  shares  of  foreign  eorporttioni, 
it  might  be  argued  with  more  force  that 
this  was  a  restraint  on  interstate  oommem: 
but  the  law  specifically  taxes  the  sales  of  iD 
stocks,  both  domestic  and  foreign;  and  iti 
jurisdiction  to  do  so  depends  on  the  ulci 
.taking  place  within  its  bonlers:  and  bo 
movement  or  transportation  of  goods  is  coo- 
tomplated.  Under  these  circumstances  it  a 
always  held  that  the  state  may  tax  poodi 
or  the  sale  of  such  goods  without  rinlsting 
the  commerce  clause  of  the  Constitution. 

Woodruff  V.  Parham,  8  Wall.  123. 10  L  ed. 
382;  Emert  v.  Missouri.  156  U.  S.  296.  311, 
39  L.  ed.  430,  434,  5  Inters.  Com.  Rep.  Ob 
15  Sup.  Ct.  Rep.  367:  American  Steel  k 
Wire  Co.  v.  Speed,  192  U.  S.  500.  520.  fl 
L.  ed.  538.  546.  24  Sup.  Ct.  Rep.  365:  Kehnr 
V.  Stewart,  197  U.  S.  60,  69,  49  L.  ed.  60, 
668,  25  Sup.  a.  Rep.  403:  Armour  Psckf^ 
Co.  V.  Lacy,  200  U.  S.  226,  234.  235.  50  Let 
451,  456,  457.  26  Sup.  Ct.  Rep.  232. 

The  mo<lern  rule  is  that  shares  of  stock 
have  a  ta\al>le  situs  within  the  state  what 
the  certificates  are  physically  preaait)tNi 
though,  in  one  sense,  they  confer  bntaffgW 
to  a  share  of  property  situated  in  tlieltitt 
where  the  corporation  exists. 

New  York  v.  Tax  &  A.  Comrs.  4  Wifl. 
258.  18  L.  ed.  350:  Simpson  v.  .lersev  Cttf 
Contracting  Co.  165  X.  Y.  193.  55  LBi. 
796,  58  N.  E.  896:  Kidd  v.  AlaKnnui.  l!^  t- 
S.  730,  47  L.  ed.  66l».  23  Sup.  Ct.  Rep.  ^U 
Union  Refrigerator  Transit  Co.  v.  Keniufkji 
199  U.  S.  194.  205.  50  L.  ed.  150.  l.M.  SOSbF 
(^.  Rep.  36. 

The  novelty  of  the  tax  doe»  not  ciniiirBi 
it. 

New  York  ex  rel.  Metro|ioIitan  StiM  !■ 
Co.  V.  Xow  York  State  Tax  Comrs.  1»  C 
S.  1,  44.  45,  47,  50  L.  ed.  65.  78,  79.  25  SuF 
Ct.  Rop.  705. 

Arguments  relating  to  the  policy  of  tkt 
law,  and  not  strictly  to  Its  conatitotioail' 
ity.  should  be  addressed  to  the  Xev  Ycik 
legislature,  and  not  to  this  oouft,  for  tWl 
court  is  not  concerned  with  the  policy  ^ 
wisdom  of  a  taxation  statute  of  a  state.Vlt 
:iiere1y  whether  or  not  it  offends  the  Cl* 
-ititution  of  the  United  States. 

Michigan  C.  R.  Co.  y.  Pdwers,  201  U.  I 
245.  295.  296,  50  L.  ed.  744,  7fl2,  70»  I 
Sup.  Ct.  Rep.  459. 

MM  V.  I 
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Kr  Jnstfee  Holmes  delivered  the  opinion 
f  Lbfi  cmiTt : 

Hit  ii  a  writ  of  error  to  revise  an  order 
imlatiitg  a  writ  of  •habeas  corpus  and  re- 
IMuinig  the  relator  to  the  custody  of  the 
fefcndmnt  in  error.    The  order  was  made  by 

ijiiflc  jtiatice  aird  afErmed  successively 
f  the  appellate  division  of  the  iupreme 
mrt  (110  App.  Div,  821,  97  N.  Y,  Supp, 
J6),  end  by  the  court  of  appeali  (184  N.  Y- 
11,77  H.  E,  970).  The  facts  are  theaer 
k  relator,  Hatch,  a  reiident  of  Connect!- 
tt,  ioM  in  New  York  to  one  Maury,  alao 
mfdent  of  Connecttcui,  but  doing  buainefts 
iKew  York,  100  sbarea  of  the  etock  of  the 
tatfeera  Railway  Company,  a  Virginia  cor- 
jUtioQp  and  ICM)  shares  of  the  stock  of  the 
Idofo,  Milwauk^,  &  St.  Paul  Railroad 
smpftuyt  a  Wisconsin  corporation,  and  on 
a  same  day  and  in  the  same  place  re* 
lifid  fnaymerit  and  delivered  the  eertifi- 
itM,  assigned  in  blank.  He  made  no 
iimorandufn  of  the  sale  and  affixed  to  no 
Kament  any  stamp,  and  did  not  other* 
m  pay  the  tax  on  transfers  of  stock  im- 
wd  by  the  New  York  Laws  of  1905,  chap. 
41  He  WB&  arrested  on  complaint,  and 
Ifercupon  petitioned  for  this  writ,  alleging 
|it  the  law  was  void  under  the  14th 
beidment  of  the  Constitution  of  the 
Jait«d  States, 

The  itatnte  in  question  levies  a  tax  of  2 
ttti  oa  each  h^indred  dollars  of  face  value 
i  rtwlc,  for  every  sale  or  agreement  to  sell 
tW  8irae,  etc. ;  to  be  paid  by  affixing  and 
anpelin^  stainps  for  the  rpquisit^  amount 
Efl  the  hooka  of  the  company,  the  atock 
Bcrtificate,  or  a  memorandum  required  in 
ttrtain  cases.  Failure  to  pay  the  tax  is 
Slide  R  misdemeanor  punishable  by  fine,  im- 
prisonment, or  both.  There  is  aUo  a  civil 
Mty  attached.  The  petition  for  the  writ 
^  tjp  only  the  14th  Amendment,  as  we 
***??  mentioned,  but  both  sides  have  argued 
U*  ewe  under  the  commerce  clause  of  the 
Constitntion  (art.  1,  §  8)  as  well,  and  we 
1^1  say  a  few  words  on  that  aspect  of  the 

It  ii  true  that  a  very  similar  stamp  act 
9f  the  United  States,  the  act  of  June  13, 
li^thap.  448,  §  25>  Schedule  A,  30  Stat,  at 
^m,  458,  U.  S.  Gomp.  Stat.  1901,  p.  2300, 
*»i  upheld  in  Thomas  v.  United  States,  192 
^"  a  MS,  48  L.  ed.  481,  24  Sup.  Ct.  Rep. 
^.  Bui  it  is  argued  that  different  con- 
^fetiona  apply  to  the  states,  and  the  tax 
^  said  to  be  bad  under  the  14 th  Amendment 
*for«Teral  reasons.  In  the  first  place  it  is 
i*id  to  he  an  arbitrary  diHcrimination.  This 
►tjjection  to  a  tax  roust  be  approached  with 
h«  greatest  caution.  The  general  expres- 
mi  of  the  Ajnendnsent  must  not  be  al- 
iwed  to  upaet  familiar  and  long- established 
H  IT.  8.  U.  &.,  Book  51. 


methods  and  processes  by  a  formal  elabora- 
tion of  rules  which  its  words  do  not  im- 
port. See  Michigan  C.  R.  Co*  v.  Powers,  ^01 
U.  S.  245.  293,  50  L.  ed.  744,  761,  26  Sup.  Ci. 
Rep.  450.  Stamp  *cta  nsceaaarily  are  con- 
fined to  certain  classea  of  transactions,  and 
to  classes  which,  considered  eeonouiically  or 
from  the  legal  or  other  poasible  points  of 
view  J  are  not  very  different  from  other 
claases  that  escape.  You  cannot  have  a 
stamp  act  without  something  that  i^n  be 
stamped  convenientlyr  And  it  is  easy  to 
contend  that  justice  and  equality  cannot  be 
measured  by  the  convenience  of  the  taxing 
power.  Yet  the  economists  do  not  condemn 
stamp  acts,  and  neither  does  the  Ck>nstitu- 
tion. 

The  objection  did  not  take  this  very 
broad  form,  to  he  siire.  But  it  was  said 
that  there  was  no  basis  for  the  separation 
of  sales  of  stock  from  sales  of  other  kinds 
of  personal  property  j  for  Instance,  especial- 
ly, bonds  of  the  same  or  other  companies. 
But  bonds  in  most  cases  pass  by  delivery, 
and  a  stamp  tax  hardly  could  be  enforced. 
See  further,  Hicol  v.  Ames,  173  U.  S.  509, 
522,  523,  4S  L.  ed,  786,  794,  795,  19  Sup.  Ct, 
Rep.  523,  In  Otis  v.  Parker,  187  U.  S.  606, 
47  L.  ed.  323,  23  Sup.  Ct.  Rep.  168,  practical 
grounds  were  recognised  aa  sufficient  to 
warrant  a  prohibition,  which  did  not  apply 
to  sales  of  other  property j  of  sales  of  stock 
on  margin,  although  thii  same  argument 
was  pressed  with  great  foroe.  A  fortiori  do 
they  warrant  a  ta.x  on  sales  which  is  not 
intended  to  discriminate  against  or  to  dis- 
courage them,  hut  simply  to  collect  a  reve- 
nue for  the  benefit  of  the  whole  community 
in  a  convenient  way. 

It  is  urged  further  that  a  tax  on  sales  la 
really  a  tax  on  property,  and  that  therefore 
the  act,  as  applied  to  the  shares  of  a  foreign 
corporation  owned  by  nonresidents,  is  a 
taking  of  property  without  due  process  of 
law.  Union  Refrigerator  Transit  Co.  v, 
Kentucky,  199  U.  S.  194,  50  L.  ed.  150,  26 
Sup.  Ct.  Rep.  36.  This  argument  presses  the 
expressions  in  Brown  v.  Maryland,  12 
Wheat.  419,  444,  6  L.  ed.  678,  0RT;  Fnirbank 
?.  United  States,  181  U.  S.  283,  45  L.  ed. 
862,  21  Sup.  Ct.  Rep.  648,  and  intervening 
casesi  *to  new  applications,  and  farther  than [169] 
they  properly  can  be  made  to  go.  Whether 
we  are  to  distinguish  or  to  identify  taxes 
on  sales  and  taxes  on  goods  depends  on  the 
scope  of  the  constitutional  provision  con- 
cerned. Compare  Foppiano  v.  Speed,  199  U, 
S.  *>01,  520,  50  L.  ed.  288,  202,  26  Sup.  a. 
Rep.  138.  A  tax  on  foreign  bills  of  lading 
may  be  held  equivalent  to  a  tax  on  exports 
as    against    article   1,   §  9|   a    license    tax 
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on  importers  of  foreign  goods  may  be 
held  an  unauthorized  interference  with  com- 
merce; and  yet  it  would  be  consistent  to 
sustain  a  tax  on  sales  within  the  state  as 
against  the  14th  Amendment,  so  far  as  that 
alone  is  concerned.  Whatever  the  right  of 
parties  engaged  in  commerce  among  the 
states,  a  sale  depends  in  part  on  the  law  of 
the  state  where  it  takes  place  for  its  valid- 
ity and,  in  the  courts  of  that  state,  at  least, 
for  the  mode  of  proof.  No  one  would  con- 
test the  power  to  enact  a  statute  of  frauds 
for  such  transactions.  Therefore  the  state 
may  make  parties  pay  for  the  help  of  its 
laws,  as  against  this  objection.  A  statute 
requiring  a  memorandum  in  writing  is  quite 
as  clearly  a  regulation  of  the  business  as  a 
tax.  It  is  unnecessary  to  consider  other 
answers  to  this  point. 

Yet  another  ground  on  which  the  owners 
of  stock  are  said  to  be  deprived  of  their 
property  without  due  process  of  law  is  the 
adoption  of  the  face  value  of  the  shares  as 
the  basis  of  the  tax.  One  of  the  stocks  was 
worth  $30.75  a  share  of  the  face  value  of 
$100,  the  other  $172.  The  inequality  of  the 
tax,  so  far  as  actual  values  are  concerned, 
is  manifest.  But,  here  again  equality  in  this 
sense  has  to  yield  to  practical  considerations 
and  usage.  There  must  be  a  fixed  and  IxmiiB- 
putable  mode  of  ascertaining  a  stamp  tax. 
In  another  sense,  moreover,  there  18 
equality.  When  the  taxes  on  two  sales  are 
e(|unl,  the  same  number  of  shares  is  sold  in 
each  case;  that  is  to  say,  the  same  privilege 
is  used  to  the  same  extent.  Valuation  is 
not  the  only  thing  to  be  considered.  An  was 
pointed  out  by  the  court  of  appeals,  the 
familiar  stamp  tax  of  2  cents  on  checks,  ir- 
respective of  amount,  the  poll  tax  of  a  fixed 
sum.  irrespective  of  income  or  earning  capac- 
[160]  ity,  and  many  others,  illustrate  tlie  'neces- 
^ily  and  praetiec  of  sometimes  substituting 
count  for  weight.  See  BeH's  Gap  R.  Co.  v. 
Pennsylvania,  134  U.  S.  232,  33  L.  ed.  802, 
10  Sup.  Ct.  Rep.  533;  Alerchants'  &  M.  Nat. 
Bank  v.  Pennsylvania,  167  V.  S.  461.  42  L. 
ed.  236,  17  Sup.  Ct,  Rep.  820.  Without 
going  farther  into  a  diseussion  which,  per- 
haps, could  have  been  sparetl  in  view  o'f  the 
decision  in  Thomas  v.  United  States.  102  U. 
S.  363,  48  L.  ed.  4Sl,  24  Sup.  Ct.  Rep.  305, 
and  the  constitutional  restrictions  upon 
Congress,  we  are  of  opinion  that  the  New 
York  statute  is  valid,  so  far  as  the  14th 
Amendment  is  concerned. 

The  other  ground  of  attack  is  that  the  act 
is  an  interference  with  commerce  among  the 
several  states.  Ca.ses  were  imagined,  which, 
it  was  said,  would  fall  within  the  statute, 
and  yet  would  be  cases  of  such  commerce; 
422 


and  it  was  argued  that  if  the  act  embneel 
any  such  cases  it  was  void  as  to. them,  tad, 
if  void  as  to  them,  void  altogether,  on  a 
principle  often  stated.  United  States  ?. 
Ju  Toy,  198  U.-  S.  253,  262,  49  L.  el  IMO, 
1043,  25  Sup.  Ct.  Rep.  644.  That  the  wt  k 
void  as  to  transactions  in  commerce  !«- 
tween  the  states,  if  it  applies  to  them,  ii 
thought  to  be  shown  by  the  decision!  eoi- 
cerning  ordinances  requiring  a  liceiue  fei 
from  drummers,  so  called,  and  the  Kke. 
Robbins  v.  Taxing  District,  120  U.  8.  481, 
30  L.  ed.  694,  1  Inters.  Com.  Rep.  45,  7  8a|». 
Ct.  Rep.  592;  Stockard  ▼.  Morgan,  185  U.& 
27,  46  L.  ed.  785,  22  Sup.  Ct.  Rep.  576; 
Rearick  v.  Pennsylvania.  203  U.  S.  607,  51 
L.  ed.  295,  27  Sup.  Ct.  Rep.  159. 

But  there  is  a  point  beyond  which  tUi 
court  does  not  consider  arguments  of  tin 
sort  for  the  purpose  of  invalidating  the  tu 
laws  of  a  state  on  constitutional  gronndi 
This  limit  has  been  fixed  in  many  ctsei.  It 
is  that  unless  the  party  setting  up  the  o- 
constitutionality  of  the  state  law  bekmgito 
the  class  for  whose  sake  the  constitutiosil 
protection  is  given,  or  the  class  primanly 
protected,  this  court  doea  not  listen  to  Ui 
objections,  and  will  not  go  into  imsginiiy 
cases,  notwithstanding  the  seeming  logic  rf 
the  position  that  it  must  do  so,  becauie  ft 
for  any  reason,  or  as  against  any  claM  em- 
braced, the  law  is  unconstitutional,  it  ii 
void  as  to  all.  Albany  County  ▼.  Sttil^i 
105  U.  S.  305,  311,  26  L.  ed.  1044,  IMIi 
Clark  v.  Kansas  City,  176  U.  S.  114,  118.44 
L.  ed.  392,  396,  20  Sup.  Ct  Rep.  8H; 
Lampasas  v.  Bell,  180  U.  S.  276,  283,  28i  41 
L.  ed.  527,  530,  531,  ttl  Sup.  Ct.  Rep.  38S; 
Cronin  v.  Adams,  192  U.  S.  108,  114,  48  U 
ed.  365,  368.  24  Sup.  Ct.  Rep.  219.  If  tk 
law  is  valid  when  confined  to  the  *cIb«  oflli 
the  party  before  the  court,  it  may  be  ■*• 
or  less  of  a  speculation  to  inquire  whit  a* 
ceptions  the  state  court  may  read  iit» 
general  worils,  or  how  far  it  may  suitsia  ii 
act  that  partially  fails.  With  regan!  •• 
taxes,  especially,  perhaps  it  might  be  ai- 
sumed  that  the  legislature  meant  the*  ti 
l>e  valid  to  whatever  extent  they  eouU  kt 
sustained,  or  some  other  peculiar  pricripk 
might  be  applied.  See,  e.  g.,  Ptopk's  Nil 
Bank  V.  Marye,  191  V.  S.  272,  283,  48  L  iL 
180.  180.  24  Sup.  a.  Rep.  6a 

Whatever  the  reason,  the  deeisioM  tit 
clear,  and  it  was  because  of  them  that  it 
was  inquired  so  carefully  in  the  dnMM0t 
eases  whether  the  party  concerned  wiihte* 
self  eniragiMl  in  commerce  between  tht 
states.  Stockard  t.  Morgan,  185  U.  8.  fli 
30.  35,  36,  46  L.  ed.  786,  789,  TM,  794,  S 
Sup.  Ct.  Rep.  576;  Caldwell  ▼.  North  Cu9> 
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ft,  m  U-  S.  622,  47  L.  cd,  336,  23  Sup.  Ct, 
1^  229  J  Rearick  v.  PennsylvanLi,  supra, 
lertfore  we  begin  with  the  sftmi?  inquiry 
thii  case,  and  it  is  ptaiti  that  we  mn 
i  no  farther*  There  is  not  a  shadow  of 
fround  for  cslling  the  tranBaction  de- 
ribed  %tich  *?omtiierce.  The  communi- 
Honi  between  the  parties  were  not  be- 
rwn  different  states,  as  in  Western  U. 
tJff,  Oo.  V.  Texas,  105  U.  S,  400,  26  L,  ed. 
|$r,  ind  the  bargain  did  not  contemplate 
\  induce  the  transport  of  property  from 
H  fUte  to  another,  sis  in  the  drummer 
!•»♦  Beirick  v»  Pennsylvania.  The  bar- 
liii  was  not  alTected  in  any  way,  legally 
r  pnctically,  by  the  fact  that  the  parties 
appfned  to  have  come  from  another  state 
thrf^  they  made  it.  It  does  not  appear 
lit  the  petitioner  eame  into  New  York  to 
iH  hh  §toek,  as  it  was  put  on  his  behalf^ 
I  flfj^rt  only  that  he  sold  after  coming 
Ho  Uke  etate.  But  we  are  far  from  im- 
ij^lliat  it  would  have  made  any  dif- 
^^^If  he  had  come  to  Nei^/  York  with 
ii^poied  intent  before  any  bargain  was 

It  11  said  that  the  property  sold  was  not 
irithin  the  state.  The  immediate  object  of 
pil*  w»j  the  certificate  of  stock  present  in 
Iffew  York.  That  document  was  more  than 
Mencf,  it  waa  a  constituent  of  title.  No 
floubt,  in  a  more  remote  sense,  the  object 
TO  the  memberahip  or  share  which  the 
ttrttfirate  conferred  «r  made  attainable, 
jHoK  Ttmotely  stiH  it  waa  an  *  interest  in 
tte  [irtjperty  of  the  corporation,  which 
toiflit  be  in  other  states  than  either  the 
t^JTpontbn  or  the  certificate  of  stock.  But 
*^  paieive  no  relerancy  in  the  analysis. 
The  factft  that  the  property  sold  is  outside 
i*f  the  *tate^  and  the  seller  aird  buyer 
for^ipers,  are  not  enongh  to  make  a  sale 
•Offlmsrce  with  foreign  nations  or  among  the 
•btkiI  atate^,  and  that  is  all  that  there  is 
•Bre,  On  the  general  question  there  should 
■*  TOmpared  with  the  drummer  cases  the 
^sioni  on  the  other  side  of  the  line, 
^tthan  V.  I>ouisiana,  8  How.  73,  12  L.  ed, 
*£?  Woodniff  V.  Parham,  S  Wall.  123,  h\ 
^timx  Brown  v.  Houston,  114  Ih  S.  022 
^  Led,  257,  5  Sup.  CL  Rep.  1091 ;  Emert  v. 
^muTU  156  U.  S.  2r>0,  30  L.  ed.  430,  u 
Jaten.  Com.  Rep,  B8,  15  Sup.  Ct.  Kep.  307, 
^  t»i  is  not  an  unconstitutional  rpfju!atioT> 
™  ereiy  case  where  an  absolute  prohibit in«i 
*i  «les  would  be  one.  Ameriran  Steel  & 
^m  Ca,  T.  fspeed,  lf>2  U.  S.  .500.  48  L.  ed. 
B^  U  Sup.  Ct,  Rep.  ^m.  We  think  it  un^ 
ieeaaiy  to  explain  at  frrpater  lentfth  the 
BUsns  for  our  opinion  that  the  petitioner 
u  ttiffered  no  unconstitutional  wrong. 
Order  affirmed. 
H  V.  8. 


OHIO  VALLEY  NATIONAL  BANK,  Plff.  in 
Err, 

V. 

JOITN     imLlTT,     Receiver    of    the     First 
National  Bank  of  Hillsboro,  Ohio. 

(See  S.  C.  Reporter's  ed.  162-170. J 

National     banks — stoekholder's     liability^* 
who  are  atackhoMera, 

The  pltidiree  of  national  bank  stock 
as  collateral  security  for  a  note,  with  power 
of  public  or  private  sale  for  the  liquidation 
of  the  pledge,  becomes  the  beneficial  owner 
of  such  stock,  and,  as  such,  subject  to  the 
liability  of  a  stockholder  under  U.  S.  Rev. 
Stat.  S  5151,  U.  S,  Comp.  Stat.  IftOl,  p.  3465, 
where,  after  the  death  of  the  pledgettr,  it 
causes  the  stock  to  be  registered  in  the 
name  of  an  Gmployee  with  no  beneficial 
interest,  and  afterwards  indorses  upon  the 
note  the  supposed  value  of  the  stock  as  of 
the  date  of  the  credit,  and  presents  the 
note,  as  reduced  by  the  amount  of  such 
¥aMatfon,  to  the  pledgeor^s  administrator, 
who  allow H  the  claim  in  this  form. 

[No.  108.] 

Argued  Koveniber  16.  1006.     Decided  Janu* 
ary    7.  IflOT. 

IK  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit 
to  review  a  judgment  which  reversed  a 
judgment  of  the  Circuit  Court  for  the 
SoutherTi  District  of  Ohio  in  favor  of  de- 
fendant in  an  action  to  enforce  the  statu- 
tory liability  of  a  shareholder  in  a  nation- 
al bank,  with  a  direction  to  enter  judgment 
for  plaintiff.     Affirmed. 

See  same  case  below,  69  C.  C.  A.  600,  137 
Fed.  46L 

Statement   by   Mr.   Justice  Day: 
This  case  was  begun  in  the  L^nited  Statei 
circuit  court  by  John  Iluliti  as  receiver  of 
the  First  National  Bank  of  Hillsboro,  Ohio, 


Note. — As  to  who  are  liable  as  share- 
hotdcra  In  national  banks — a^e  notes  to  Eeal 
V.  Essex  Sav.  Bank,  15  C.  C.  A.  ISO,  and 
Earle  v.  Carson,  46  C.  C.  A.  503. 

On  the  rights  and  liabilities  of  pledgeea 
of  corporate  stock— see  notes  to  Andrews  r^ 
National  Foundrv  &  Pipe  Works,  36  L.HJu 
130:  Frater  v.  Old  Nat,  Bank,  42  C  C.  A- 
135:  and  Anderson  v.  Philadelphia  Ward- 
house  Co.  28  L,  ed.  U,  8.  478, 

Pledgee   aa  ihareholder    in    national   bank. 

One  whose  relation  to  a  national  bank 
ia  that  of  ft  pledgee  of  its  stock,  and  who 
is  not  registered  as  owner,  and  has  not 
held  himself  out  as  nxtt-h,  is  not  cbargpabl© 
with  the  personal  liability  for  the  d^hts  of 
the  hank  imposed  bv  law  upon  shareholders, 
Paulv  V.  StAte  Loan  ^t  T,  Co.  Ifi5  U.  S.  6f>e, 
41    L.    ed.   844,    17   Sup.   Ct.   Rep.   465,   Af- 
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against  the  Ohio  Valley  National  Bank,  to 
recover  the  amount  of  an  assessment  upon 
certain  shares  of  the  stock  of  the  Hillsboro 
Bank,  which  had  become  insolvent,  which 
assessment  was  directed  by  the  Comptroller 
of  the  Currency  in  accordance  with  the  pro- 
visions of  the  national  bank  act.  The  case 
was  tried  upon  an  agreed  statement  of 
facts,  from  which  it  appears  that  on  March 
18.  1893,  one  Overton  S.  Price,  for  a  loan 
of  $10,000,  gave  his  promissory  note  of  that 
date  to  the  Ohio  Valley  Bank,  due  ninety 
days  after  date,  payable  to  his  own  order 
and  indorsed  by  him,  and  deposited  as  col- 
lateral security  for  the  note,  among  other 


securities,  fifty  shares  of  stock  of  tlie  • 
First  National  Bank  of  Hillsboro,  01 
The  note  had  a  power  of  sale  attached 
it,  signed  by  Price,  and  authorizing  1 
holder  to  sell  or  collect  any  portion  of  1 
collateral,  at  public  or  private  sale,  on  1 
nonperformance  of  the  promise,  and  it  i 
time  thereafter,  without  advertising 
otherwise  giving  Price  notice,  and  pror 
ing  that,  in  case  of  public  sale,  the  bolt 
might  purchase  without  liability  to  \ 
count  for  more  than  the  net  prooeedi 
the  sale. 

On  December  25,  1803,  Price  died,  letri 
the  note  due  and  unoaid,  and  no  payma 


firming  50  Fed.  430;  Beal  v.  Essex  Sav. 
Bank,  15  C.  C.  A.  128,  33  U.  S.  App.  101, 
67  Fed.  816;  Welles  v.  Larrabee,  2  L.ILA. 
471,  36  Fed.  866. 

He  can  only  become  chargeable  with  such 
liability  either  by  becoming  the  owner  of 
the  shares  in  fact,  or  by  holding  himself 
out  to  be  the  owner,  and  thereby  estopping 
himself  to  deny  his  personal  liability  as 
such.  Rankin  v.  Fidelity  Ins.  Trust  k  S. 
D.  Co.  189  U.  S.  242,  47.  L.  ed.  792,  23  Sup. 
Ct.  Rep.  553. 

He  does  become  the  owner,  and,  as  such, 
subject  to  the  statutory  liability  of  a  share- 
holder, by  indorsing  a  credit  for  the, sup- 
posed value  of  the  stock  upon  the  note  to 
secure  which  the  stock  was  pledged,  and 
by  presenting  and  obtaining  the  allowance 
of  a  claim  against  the  estate  of  the  deceased 
pledgeor  for  the  balance  of  the  indebtedness 
on  such  note.    Ohio  Valley  Nat.  Bank  v. 

HiTLITT. 

He  does  not  become  the  owner  by  paying 
an  assessment  made  by  the  Comptroller  to 
make  good  the  impaired  capital  of  the  bank, 
and  charging  the  same  to  the  pledgeor  as  an 
additional  advance,  nor  by  assenting  to  the 
reduction  of  the  capital  stock  made  agreeably 
to  law,  under  the  approval  of  the  Comp- 
troller of  the  Currency.  Hipgins  v.  Fidelity 
Ins.  Trust  &  S.  D.  Co.  46  C.  C.  A.  509, 
108  Fed.  475. 

A  sale  by  the  pledgee  of  certificates  of 
national  bank  stock  standing  in  the  name 
of  the  pledgeor  on  the  books  of  the  bank,  al- 
though made  just  before  the  declared  insol- 
vency of  the  bank,  and  with  a  view  to  escape 
complications,  does  not  make  the  pledgee 
liable  as  owner,  where  the  contract  of  pledge 
require<l  a  Hale  of  the  shart»»  on  default,  and 
did  not  permit  the  pledgee  to  reiain  the 
stock  as  his  own  property.  Magruder  ▼. 
Colston.  44  Md.  340.  22  Am.  Rep.  47. 

A  national  l>ank  which  receives  as  collat- 
eral security  for  a  note  the  stock  of  another 
national  bank,  and,  on  default,  proceeds  to 
sell  the  stock  and  bid  it  in,  is  not  lia- 
ble as  a  stockholder,  where  it  never  has 
a  transfer  of  the  shares  made  on  the 
books,  and,  as  between  the  pledgee  bank 
and  the  debtor,  who  claims  that  the  sale  is 
invalid,  the  stock  continues  to  be  held  mere- 
Iv  as  collateral  for  his  debt.  Robiiiaon  v. 
Southern  Nat.  Bank,  180  U.  S.  205.  45  L. 
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ed.  536,  21  Sup.  Ct.  Rep.  383.  Affirming 

C.  C.  A.  684,  94  Fed.  964.  The  court  s 
that,  where  one  national  bank  takes  1 
shares  of  another  national  bank  as  aeenri 
for  a  loan,  there  is  a  presumption  agtii 
any  intention  to  become  the  owner  of  t 
collateral. 

The  pledgee  of  national  bank  stock,  wk 
not  registered  as  the  owner,  may  have  H 
stock  listed  in  the  name  of  an  irrespoin) 
employee  without  becoming  liable  to  en 
itors  as  a  shareholder,  even  though  thii 
done  for  the  purpose  of  escaping  such  1 
bility.    Rankin  v.  Fidelity  Ins.  Trust  ft 

D.  Co.  supra;  Anderson  ▼.  Philaddpl 
Warehouse  Co.  Ill  U.  S.  479,  28  L  < 
478.  4  Sup.  Ct.  Rep.  525;  HuHtt  v.  01 
Valley  Nat.  Bank,  09  0.  C.  A.  609.  1 
Fed.  461 ;  Wilson  v.  Merchants'  Loan  ft 
Co.  39  C.  C.  A.  231,  98  Fed.  688:  Nstki 
Park  Bank  v.  Harmon,  25  0.  C.  A  t 
51  U.  S.  App.  148,  79  Fed.  891. 

And  the  formal  assent  of  the  pledgtor 
unnecessary  where  the  certificates  are  i 
dorsed  in  blank.  Higgins  t.  Fidelity  I 
Trust  &  S.  D.  Co.  supra. 

And  whet^  there  is  no  pretense  of 
change  of  ownership,  one  wno  has  tal 
national  bank  stock  as  collateral  is  liable 
a  shareholder  only  upon  the  ground  of 
toppel.  Frater  v.  Old  Nat.  Bank.  « 
C.  A.  133,  101  Fed.  391,  Affirming  W  F 
1006;  Welles  v.  Larrabee.  2  L.RJL  471. 
Fed.  866. 

And  only  in  a  clear  case  can  a  pledfit 
national  bank  stock  be  held  liable  ob  t 
ground.     Frater  v.  Old  Nat  Bank,  fff 

When  an  estoppel  of  this  kind  arim 
grows  out  of  conduct  inconsistent  with  i 
other  relation  than  that  of  absolute  ovi 
ship  of  the  stock  The  question  is  ovii 
rily  settled  by  the  showing  which  the  bt 
of  the  bank  make.  Its  creditors  ait 
titled  to  assume  that  tnose  persons  vl 
the  books  show  to  be  sharehoUers  an  s 
in  fact,  and  if  a  pledgee  permits  Ui  ■ 
to  appear  on  the  books  of  the  bask  ■ 
shareholder  he  cannot  escape  liabilitj 
such  to  creditors  of  the  bank  oecanae  hti 
in  fact  hold  the  stock  as  collateraL  An 
son  V.  Philadelphia  Warehouse  On.  sn 
Paulv  V.  State  Loan  k  T.  Co.  IfiS  U 
606.  *41  L.  ed.  844,  17  Sup.  Ct  Bcpi  i 
Germania  Nat.  Bank  ▼.  Case,  99  U.  & 
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HfE  beeti  made  ibereon  except  fte  li^T^Jii- 

iiui  ftt&tcd. 

@i  June  IB,  1894^  the  bank  made  a  tmns- 
href  llic  ptedged  stock  of  the  First  Nation- 
if  BAnk  of  Hillaboro,  and  also  of  certain 
Oftiipf  stork  in  the  Doioinion  National  Bank 
of  Bristol,  Virginia,  to  one  Henry  Otjen,  an 
Iraiployee  of  the  bank,  and  pecuniarily  'Ir- 
mponti^le.  The  ibarea  were  transferted 
HI  the  booke  of  the  banka  and  new  eertift- 
mli*A  liBued  in  the  name  of  Otjen  and  de- 
STPrfd  to  him  on  July  7,  1894.  Otjen  in* 
the  M»rtifieatea  in  blank.  No  money 
I  in  consideration  of  the  transfer^  and 
ine  iraj  expected,  nor  waa  any  credit  giv- 


en or  Indorsed  on  tbe  note  bj  reftaon  there- 
of. 

The  tranafer  was  made  upon  the  under- 
standing and  agreement  between  OtJen  and 
the  bank  that  Utjen  ahonid  hold  tbe  stock 
as;  security  for  the  indebtedness  of  the  es- 
tate of  Price  upon  the  note^  he  to  apply  any 
amoiinti  whicb  he  might  realise  from  said 
atoek  &%  credits  upon  tbe  note^  In  pursu- 
ance  of  thia  agreement  Otjan  lubsequently 
paid  the  bank  sums  received  from  the  Do- 
minion National  Bank  on  account  of  divi- 
de n  da  received  until  the  sale  of  that  stookt 
wben  the  proceeds  of  sale  were  likewiae  ap- 
plied by  him  upon  the  note« 


KL  ed.  448;  Moore  V.  Jones,  3  Woods,  55, 
hi  Cis.  No,  9  J63  -  Wbeelock  v.  Kost,  77 
E  296:  Hale  v.  Walker  31  Iowa,  344,  7 
Am.  Rep.  137 ;  M&gruder  V,  Colaton.  44  Md. 
m\  22  Am.  Rep.  47. 

Aad  this  is  ao  even  where  the  debt  haa 
iten  |»id  and  the  stock  retnmed  to  the 
iMoT.  with  power  of  attorney  to  ret  ran  s- 
(u  tlie  ahares  on  ih^  books  of  the  bank,  if 
weh  retransfer  is  never  made.  Bowden  v, 
hrmets'  4  M.  Bank,  1  Hngfbea,  307,  Fed, 
€u.  No.  1J14. 

Tk  refistry  of  aharea  of  national  bank 
toek  tm  the  books  of  a  bank  in  the  name  of 
^Apenon  as  cashier  of  another  national  bank 
I  wea  aat  estop  cither  the  latter  bank  or  the 
Itihier  from  showing,  in  a  suit  to  enforce 
tte  statutory  liability  of  a  shareholder,  that 
n^  stock  was  held  as  collateral  security 
ftiT  A  loan,  as  snch  an  entry  is  of  such  & 
,^r*cter  as  to  suggest  a  qualified  or  rep- 
mmtatiTe  holding,  and  as  aueh  to  put 
ti»  public  upon  inquiry*  Frater  v.  Old  Nat, 
^k.  snpra. 

A  tingle  entry  on  the  stock  register  of  a 
wtisnal  bank  which  shows  that  a  certificate 
of  iloek  has  been  issued  to  a  person  named 
^mn  will  not  estop  him  from  showing  that 
be  holds  such  stock  as  plf'dj:jee.  where  that 
feet  could  be  ascertained  from  an  examina- 
tion of  another  entry  in  the  stock  register 
io  wbich  the  entry  in  question  rcfcrs,^-e8' 
pciillv  where  the  aiock  list  which  U*  S. 
BeT.  ?tat.  §  5210,  U.  S,  Com  p.  Stat.  1901, 
h  ^9S,  requires  to  be  kept  is  not  produced 
Kr  its  absence  accounted  for,  Tourtelot  v. 
^Iteben,  101  Fed.  362. 

But  the  failure  to  keep  the  Hat  of  stock- 
Wen  of  a  national  bank,  required  by  law, 
i>«  aot  afTect  the  liability  oi  one  w^ho  ap- 
P^wi  on  the  books  of  the  bank  to  be  the 
e^er,  although  he  may  in  fact  hold  as 
f'Ii'%e.    Hale  v.  Walker  supra. 

A  ease  involving  the  question  whether 
Au^  of  national  bank  stock  are  held  as 
iWiir  or  &H  pledgee,  which  turns  upon  the 
P^Q|ier  eosehision  to  be  drawn  from  a  com- 
**tjil  eorreapondcnce.  in  connection  with 
**iet  facts  and  circumstances,  is  properly 
**f erred  to  a  jury,  although  the  construction 
^  *iitten  instruments  is  ordinarily  a  ques- 
tiot  for  the  court.  Hank  in  v.  Fidelity  Ins. 
Ttm  t  S.  D.  Co.  180  U.  S.  242,  47  L,  ed. 
Tn,  23  Sup.  Ct  Rep.  553. 
tOiV.B. 


Whether  a  pledgee  of  national  bank  stock 
is  estopped  to  deny  his  personal  Itabjtity  aa  a 
shareholder  by  speaking  of  himself  as  hold- 
ing or  owning  the  stock,  in  letters  to  the 
officers  of  tbe  bank,  who  understood  perfect- 
ly tbe  capacity  in  whieh  such  stock  is  re- 
tained, is  a  question  for  the  jury.     Ibid. 

Tlie  burden  ia  upon  tbe  receiver  repre* 
senting  the  creditors  of  an  insolvent  national 
bank  of  showing  that  a  pledgee  of  its  stock 
has  knowingly  pe  mi  it  ted  hia  name  to  b© 
carried  on  the  hooks  of  the  bank  as  an  owner 
of  such  stocks  so  aa  to  eatop  him  from  deny- 
ing  such  ownership  aa  against  creditors. 
Tourtelot  v.  Stolteben,  aupra* 

In  an  action  by  the  receiver  of  an  insol- 
vent national  bank  to  recover  an  aaaessment 
from  a  pledgee  of  its  atock.  on  the  theory 
that  such  pledgee,  by  Bubstitntin^  for  the 
original"  ahares  those  of  a  bank  with  which 
the  hank  issuing  them  had  been  consolidat- 
ed, converted  the  collateral,  the  reeeivcr  is 
charge<l  with  the  burden  of  proving  that 
the  exchange  was  made  without  the  consent 
of  the  pledgeor.  Wilson  v.  Merchants'  Loan 
&  T.  Co,  39  C.  C,  A.  231,  98  Fed,  0^8. 

A  pencil  memorandum  in  the  stock  ledger 
of  a  national  bank  at  the  top  of  an  account 
with  a  person  to  whom  certain  pledged 
aha  res  of  stock  had  been  transferred  at  the 
request  of  the  pledgee,  which  con^^ists  merely 
of  the  name  of  the  latter,  with  whom  the 
correspondence  in  regard  to  such  account 
was  carried  on,  ia  inadmissible  iu  evidence 
on  the  issue  whether  stich  pledgee  had  be- 
come  the  owner  of  the  stock  and  was  chnrge- 
able  with  tbe  personal  Itability  of  a  aba  re- 
holder.  Rankin  v.  Fidelity  Ins.  Trusit  &  S, 
D.  Co,  supra, 

A  memorandum  made  by  the  assignee  of 
a  pledgeor  of  national  bank  stock  without 
the  knowledge  or  acquiescence  of  the  pledgee, 
to  the  eflect  that  such  stock  had  been  con- 
verted by  the  latter  and  did  not  sell  for 
enough  to  pay  the  debt  for  wliich  it  w^as 
pledj^ed.  is  inadmissible  in  evidence  on  thi* 
issue  wliether  sncb  pledgee*  had  become  the 
QWiicr  of  the  shares,  and^  as  such,  chargeable 
with  the  personal  liability  of  the  sharehold- 
ers,^-especially  where  such  memorandum 
was  obviously  untrue,  aa  the  atock  had  never 
been  sold.     Ibid. 

425 


1W-1C7 


SUPBEia  GOUBT  OF  THX  UifinED  Sta' 


Oof.Ite^ 


On  February  19,  1896,  the  bank  prepared 
proof  of  claim  against  the  estate  of  Price, 
and,  at  that  time,  believing  the  stocks 
transferred  to  Otjcn  to  afford  a  reasonable 
security  for  the  note  to  the  amount  of 
$4,484.  indorsed  a  credit  for  that  sum  upon 
the  note,  as  follows:  "Forty-four  hundred 
and  eighty- four  ($4,484.00)  dolls,  paid  on 
ac.  of  within  note  .Tune  18,  '04,  being  pro- 
ceeds of  sale  of  30  shrs.  stock  Dominion 
National  Bcink  and  20  shares  of  stock  1st 
National  Rank  of  Hillsboro,  O."  The  bank 
filed  its  proof  of  claim  for  the  balance  of 
the  indebtedness  upon  the  note;  that  no 
consideration  was  paid  for  said  credit,  and 
the  same  was  not  entered  on  the  bank's 
books;  that  all  dividends  arising  upon  the 
distribution  of  the  estate  of  Price  were  ap- 
plied upon  the  note. 

The  Hillsboro  bank  continued  to  do  busi- 
ness until  July  16,  1806.  From  the  date  of 
transfer  at  all  times  the  stock  appeared 
on  the  books  of  the  Hillsboro  bank  in  the 
name  of  Otjen,  there  being  nothing  on  the 
books  to  connect  the  Ohio  Valley  National 
Bank  with  the  stock,  or  to  indicate  that  it 
had  any  interest  therein;  that  the  defend- 
ant bank  at  no  time  performed  any  act  of 
ownership,  or  exercised  or  attempted  to 
exorcise  any  of  the  rijrhts  of  a  stockholder 
[165] in  said  bank,  or  of  *the  Dominion  National 
Hank,  unless  the  acts  stated  were,  in  le- 
gal intendment,  of  that  character.  The 
Ohio  Valley  National  Bank  procured  the 
shares  to  be  transferred  to  Otjen  because  it 
was  unwilling  to  assume  the  risk  of  the 
statutory  liability  of  a  stockholder  in  re- 
spect thereto.  The  circuit  court  of  appeals 
held  tht  bank  liable  as  a  stockholder  (69 
C.  C.  A.  600,  1.37  Fed.  461),  and  directed 
judgment  accordingly. 

Mr.  Robert  Ramsey  argued  the  cause,  and, 
with  Mr.  J.  .7.  Muir,  filea  a  brief  for  plain- 
tiff in  error: 

The  transfer  to  Otjen  did  not  bring  de- 
fendant into  such  relation  to  the  shares  as 
to  subject  it  to  the  statutory  liability. 

Anderson  v.  Philadelphia  Warehouse  c!b. 
Ill  U.  S.  470,  28  L.  ed.  478.  4  Sup.  a.  Rep. 
525;  Pauly  v.  State  Loan  &  T.  Co.  165  U.  S. 
606.  41  L.  ed.  844,  17  Sup.  Ct.  Rep.  465; 
Rankin  v.  Fidelity  Ins.  Trust  &  S.  D.  Co. 
180  U.  S.  242,  47  L.  ed.  702.  23  Sup.  a.  Rep. 
553. 

Defendant's  relation  to  these  shares  was 
not  in  any  manner  affected  by  its  proof  of 
claim  against  the  tlebtor's  estate. 

Deery  v.  Cray.  5  Wall.  705.  18  L.  ed.  653; 
Ketchum  v.  Duncan,  06  U.  S.  650.  660,  24 
L.  ed.  8^W.  871 :  2  Pom.  Eq.  Jur.  «  813. 

National  banks  lack  corporate  power  to 
incur  the  risks  of  a  speculative  enterprise 
or  partnership  liabilities,  by  taking  or  hold- 
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ing  oorporate  or  ayndicate  tham,  wn 
though  taken  in  satisfaction  of  a  dflbt;  la 
estoppel  will  not  lie  to  bar  the  defeate. 

First  Nat.  Bank  y.  Convene,  200  U.  S 
425,  50  L.  ed.  537,  26  Sup.  Ct.  Sep.  306 
Merchants'  Nat.  Bank  v.  Wehrmami,  ttl 
U.  S.  295,  50  L.  ed.  1036,  26  Sup.  a  Biy 
613. 

Mr.  Henry  VL  Hnggins  argued  the  euM 
and,  witn  Mr.  R.  T.  Hough,  filed  a  brWfa 
defendant  in  error. 

*Mr.  Justice  Day,  after  making  the  foR- 
going  statement,  delivered  the  opinkm  d 
the  court: 

Section  5151  of  the  Revised  SUtutei  (U. 
S.  Comp.  Stat.  1901,  p.  3465)  provides  tbt 
the  shareholders  of  every  national  bankiiK 
association  shall  be  held  individually  re- 
sponsible, equally  and  ratably,  not  one  for 
another,  for  all  contracts,  debts,  and  en- 
gagements of  such  association,  to  the  ex- 
tent of  the  amount  of  their  stock  thcrai. 
at  the  par  value  thereof,  in  addition  to  tk 
amount  invested  in  such  shares.  Thii  ik- 
tion  undertakes  to  hold  all  shareholden  R- 
sponsible,  and  questions  have  arisen  wkr 
varying  circumstances  as  to  what  cositi- 
tutes  such  shareholder. 

In  Anderson  v.*  Philadelphia  WsnboiN 
Co.  Ill  U.  S.  479,  28  L.  ed.  478,  4  Ssp.  Ct 
Rep.  525,  it  was  held  that  the  mere  pMf^ 
who  had  never  acted  as  a  shanhoUfr. 
would  not  be  liable  as  such,  notwithetul- 
ing  the  stock  was  transferred  on  the  booki 
of  the  bk.nk  and  the  certificate  issued  to  •> 
irresponsible  person,  in  that  instaneespH^ 
ter  in  the  employment  of  the  eompaay.  tfl 
this  although  the  transfer  had  bees  thu 
made  for  the  purpose  of  avoiding  UabiOy 
which  might  be  incurred  by  the  ■harfhiM' 
ers  of  the  bank,  in  case  of  insolvencf.  b 
the  course  of  the  opinion,  Mr.  Chief  Joetist 
Waite,  speaking  for  the  court,  reropiptl 
that  the  real  owner  might  be  held  Ksble  tf 
a  shareholder,  but  in  that  case  the  MM 
showed  the  warehouse  company.  SMght  I* 
be  held  as  a  shareholder,  was  never  othtf 
than  a  pledgee,  and  that  notwithetosdiil 
the  transfer  to  the  irresponsible  penos.  tkt 
real  ownership  of  the  stock  remained  is  tit 
original  holder. 

In  Pauly  v.  State  Loan  ft  T.  Ok  l«  0> 
S.  606,  41  L.  ed.  844,  17  Sup.  Ct.Biep.llik 
the  subject  was  considered  at  lenictli.  «i 
it  was  held  that  one  who  was  diiuftrf 
in  the  certificate  as  a  pledgee,  aad  whsh 
good  faith  held  the  shares  as  laehy  wu  lA 
a  shareholder,  subject  to  the  persoasi  ^ 
bility  imposed  by  g  0151.  The  piiiriMI 
cases  in  this  court  were  reviewed,  aid,  k 
summing  up  the  rules  relating  to  the  lir 
bility  of  shareholders  in  ^natlonalhaikibi^ 
ducible    from    previoaa    deciaioBS^    uMI 

MM  v.! 
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d^bfT  tlungs  It  was  i^ldt    **THat  th@  real 

oim?r  of  the  shares  of  the  capit&l  stock  of 

i  D^tion&I     bars  king    aisociatlon    mB-^j    in 

mrj   case,  he    treated    as  a    share  holder 

witMn    the    Dieaning    of    §    5151."      And 

i^im^    "The  ohject  of  the  atatuto  is  not 

to  b*    defeated     by    the     mere     forms    of 

tnnsidiona  between  sharehoMera  atid  their 

crditora*     The  courts  will  look  at  the  re- 

liiioDS  of  parties  as  thej  actually   are^  0T 

iB»  hj  reason  of  their  conduct,  tbey  must  be 

usaraed  tt>  be,  for  the  protection  of  credit- 

I  on.   Congresa   did  not  say  that  those  only 

ihoald  be   regarded   as  sbareholderB,  liable 

hf  the  contracts,  debta,  and  engagements  of 

th  banking  aasaodation,   whose  namen  ap- 

pai  an  the  stock  list  diatinctly  as  share- 

Elders,    A  mistake  or  orror  in  keeping  the 

flffinir  list   of  s^liareholders  would  not   pre- 

Wil  ereditorii   from  holding  liable  all  who 

WW,  in  fftctt  the  real  owners  of  the  stock, 

Ukd  as  aueh    had    invested    niooey    in    the 

)  lltires  of  the  association.     As  already  in- 

f  iieited,  thoaa  may  be  treated  as  sharehold- 

!  ^  within  the  meaning  of  §  5151  who  are 

tb  real  owners  of  the  stocky  or  who  hold 

I  ih«miu;]ves  out^  or  aJlow   tliemsclvea  to  he 

( M  out,  aa  owners  tn  aucb  way  and  un- 

'  dcr  sach  circumstancea  as,  upon   principles 

of  ftir  dealing,  will  estop  thera,  as  against 

^flttiibrs,  froni  claiming  that  they  were  not, 

■:"fc  fict^  owners." 

And  in  Rankin  v.  Fidelity  Ins,  Trust  & 
i  D.  Co.  189  U.  S.  242,  262,  47  L.  ed. 
T^.  TM,  23  Sup.  Ct,  Rep,  553,  the  doctrine 
taa  stated  that  a  defendant  who  waa  in  fact 
the  owner  of  sliarea  of  stock  could  oot  avoid 
KsbiMy  by  listing  them  in  the  name  of 
laotlier,  notwithstanding  It  might  do  so  if 
it  were  the  mere  pledgee  of  the  stock; 
ind  further^  that  the  case  then  under  con- 
«<lemi<5n  turned  upon  the  actual  ownership 
flf  tbp  shares,  w^hich  question  was  properly 
kit  to  the  juTj.  And,  to  the  game  effect 
Wft  well-cons  id  ered  cases  in  other  courts, 
Ffdfmt  and  state.  It  was  held  that  the 
Ml  owner  might  be  charged,  although  his 
tome  never  appeared  upon  the  books  of  the 
l»»ik.  Davis  v.  Stevens,  IT  Blatchf,  250, 
M  Cas,  No.  3,65X  opinion  by  Mr.  Chief 
lii5ttre  Waite:  Hoiirrhton  v.  Rohhell,  33 
lie.  C.  A  574,  63  U.  S.  App.  31,  *rJl  Fed.  453  ; 
l*iiig  V.  liurley,  101  IIL  5fJl;  Lesaasier  v. 
Keimedy,  36  La.  Ann.  539. 

ARgiifnjng,  then*  the  established  doctrine 
w  be  tliat  the  mere  pledgee  of  national 
""It  stock  cannot  he  held  liable  aa  a.  share- 
Wpr  so  long  as  the  shares  are  not  regis  - 
t*N  in  his  name,  although  an  irresponaj- 
"If  person  has  been  selected  as  the  regis- 
^fi  shareholder,  we  deem  it  equally  set- 
tied,  hoth  from  the  terms  of  the  statute  at- 
^hm^  the  liability  and  the  decisions  which 
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have  construed  the  act^  that  the  real  owner 
of  the  shares  may  he  held  responsible,  al- 
though in  fact  the  shares  are  not  registered 
in  his  name.  As  to  such  owner  the  law 
looks  through  subterfuges  and  apparent 
ownerships  and  fastens  the  liability  up^n 
the  shareholder  to  whom  the  shares  really 
belong. 

Applying  these  principles  to  the  case  at 
bar,  we  think  there  can  be  no  doubt  of  the 
liability  of  the  Ohio  Valley  National  Bank 
in  this  case.  Conceding  that  it  was  exempt 
so  long  as  the  relation  which  it  held  to  the 
stock  was  that  of  a  pledgee,  and  that  Otjen 
was  the  registered  stockholder,  holding  for 
the  bene  At  of  the  bank  as  pledgee,  and  not 
as  owner,— what  was  the  attitude  of  the 
parties  after  the  death  of  Price,  and  the 
credit  of  the  supposed  Talne  of  the  stock 
upon  the  note,  and  its  presentation  for  al- 
lowance and  acceptance  by  the  representa- 
tives of  Price's  estate?  As  the  foregoing 
statement  shows,  the  stoc^k  was  originally 
delivered  to  the  bank,  with  a  power  of  pub- 
lic or  private  sale  for  the  liquidation  of  the 
pledge.  After  the  death  of  Price  the  hank 
caused  the  stock  to  be  registered  in  the 
name  of  OtJen.  After  proof  of  the  claim 
the  dividends  paid  out  of  the  Price  estate 
were  credited  upon  the  note.  If  the  bank 
had  followed  literally  the  authority  of  the 
power  of  attoniey  attached  to  the  note  and 
sold  the  stock  at  public  or  private  sale^ 
and  itself  become  the  purchaser,  we  take 
it  there  could  he  no  question  that  it  would 
thus  hnFc  become  the  real  owner  of  the 
stock,  and,  within  the  principles  of  the 
cases  heretofore  cited,  the  shareholder,  lia- 
ble under  the  terms  of  the  statute.  We 
think  what  was  in  fact  done  neeessarily 
*had  the  same  effect  j  the  bank  applied  the[169] 
value  of  the  stock  with  the  consent  of  the 
pledgeor,  and  thus  Tested  the  title  in  the 
hank. 

It  is  urged  that  although  the  indorsement 
upon  the  note  in  the  form  in  which  it  wai 
presented  to  Price's  administrator  recited 
credit  as  of  June  18,  IS94,  being  proceeds  of 
a  sale  of  the  stock,  there  never  was  a  sai!e 
in  fact,  and  that  the  bank  is  not  eatopped 
by  anything  shown  in  the  case  from  show- 
ing the  true  situation  and  the  actual  trans- 
action  between   the  partiefi. 

Conceding,  for  this  purpose,  that  Price's 
representative  could  have  insisted  upon  a 
strict  performance  of  the  power  conferred 
ia  the  authority  given  to  the  bank  as  to 
the  disposition  of  the  coUaterah  yet,  if 
the  representative  of  Price  desired  to  do  so, 
there  was  nothing  to  prevent  him  from 
waiving  a  strict  compliance  with  the  terms 
named,  and  permitting  the  bank  to  acquire 
title  to  the  stock  by  crediting  its  value  on 
the  note.  This  is  in  fact  what  waa  done.   In- 
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stead  of  selling  the  stock,  the  bank,  in  exe- 
cuting the  authority  conferred,  indorsed 
what  it  deemed  the  value  of  the  stock,  as  of 
the  date  of  the  credit,  upon  the  note,  and, 
reduced  by  the  amount  of  this  valuation, 
presented  the  note  to  the  administrator  of 
Price,  who  must  have  allowed  the  claim  in 
this  form,  as  it  is  specifically  stated  that 
the  subsequent  dividends  upon  the  claim 
were  paid  to  the  bank.  By  this  transaction, 
who  became  the  real  owner  of  the  stock? 
Certainly  not  Otjen,  for  it  is  not  contended 
that  he  was  other  than  a  mere  holder  of  the 
stock  as  collateral  security  to  the  bank, 
without  any  beneficial  interest.  Price  had 
died,  and  his  representative  had  allowed  the 
claim,  showing  the  application  of  the  value 
of  the  stock  as  a  credit  upon  the  note.  If 
Price's  representative  could  have  objected 
to  the  form  in  which  the  bank  liquidated 
the  pledge,  he  did  not  do  so,  but  accepted 
the  bank's  method  of  devesting  him  of  title 
by  allowing  the  claim  with  the  credit  upon 
it.  The  bank  thus  become  the  beneficial 
owner  of  the  stock,  and  had  the  Hillsboro 
National  Bank  continued  solvent  it  certain- 
:[170]ly  could  not  'have  denied  to  the  Ohio  Val- 
ley Bank,  after  this  transaction,  the  rights 
and  privileges  of  a  stockholder. 

As  we  have  seen,  this  court,  in  constru- 
ing the  banking  act,  has  not  limited  the 
liability  to  the  registered  stockholders. 
While  the  registered  stockholders  may  be 
held  liable  to  creditors  regardless  of  the 
true  ownership  of  the  stock,  and  the 
pledgee  of  the  stock,  not  appearing  other- 
wise, is  not  liable,  although  the  registered 
stockholder  may  be  an  irresponsible  person 
of  his  choice,  yet,  where  the  real  ownership 
of  the  stock  is  in  one,  his  liability  may  be 
established,  notwithstanding  the  registered 
ownership  is  in  the  name  of  a  person,  ficti- 
tious or  othorwise,  who  holds  for  him. 

We  think  the  Circuit  Court  of  Appeals 
did  not  orr  in  holding  the  bank,  in  view 
of  the  facts  ,slu)\vn  in  the  cas**.  as  the  true 
owner  and  responsible  shareholder  of  the 
stock   in   (piostion. 

Judgment  ailirniod. 


CTIAHLES  ZARTARTAX.  Appt., 

V. 

GEOR(!E  B.  BILLINCS.  United  States  Com- 
missioner of  Immigration  at  the  Port  of 
Boston. 

(See  S.  C.  Reporter's  ed.  170-176.) 

Aliens — exclusion — effect  of  naturalization 
of  parent. 

An  alien  minor  child  who  has  never 
dwelt  in  the  United  States  is  not,  when 
coming  to  join  m  naturalized  parent,  exempt 
428 


from  the  provirion  of  the  met  of  Much  S; 
1903  (32  SUt.  at  L.  1213,  chap.  1012,  U.  & 
Comp.  Stat.  Snpp.  1903,  p.  170,  U.  8.  G^ 
SUt.  Supp.  1905,  p.  274),  |  2,  deburiM 
aliens  from  landing  if  they  are  iflictM 
with  a  dangerous  oontagioos  disease,  on  tk 
theorv  that  she  was  invested  with  dtias- 
ship  by  virtue  of  the  declaration  of  U.  & 
Rev.  Stat.  §  2172,  U.  8.  Comp.  SUt  1901,  p. 
1334,  that  minor  children  of  natunlinl 
citizens  shall,  if  "dwelling  in  the  Unitd 
SUtes,"  be  considered  as  citizens  thereof. 

[No.  120.] 

Submitted  December  7,  1906.    Decided  Jim- 
ary  7,  1907. 

APPEAL  from  the  Circuit  Court  of  tk 
United  SUtes  for  the  District  of  Mias- 
chusetts  to  review  an  order  denying  reSif 
by  habeas  corpus  to  an  alien  minor  child 
of  a  naturalized  citizen,  who  is  debirrri 
from  landing  because  afldicted  with  t  do- 
gerous  contagions  disease.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Daniel  B.  Rugsles  submitted  the  tarn 
for  appellant. 

Assistant  Attorney  General  Cooley  nb- 
mitted  the  cause  for  appellee. 

Mr.  Justice  Day  delivered  the  opinioi  of 
the  court: 

This  is  an  appeal  from  an  order  of  tW 
circuit  court  of  the  United  States  for  tk 
district  of  Massachusetts,  denying  a  peti- 
tion *for  a  writ  of  habeas  corpus  AM  bv[lfl 
Charles  Zartarian  in  behalf  of  Mariam  Ztf- 
tarian,  his  daughter,  who,  it  was  allefci 
was  unlawfully  imprisoned,  deUined,  aid 
restrained  of  her  liberty  at  Boston  bj  tte 
United  SUtes  Commissioner  of  Immign- 
tion,  which  imprisonment  was  allefSfd  to 
have  been  in  violation  of  the  constitutioul 
rights  of  the  said  Mariam  Zartarian.  vith- 
out  due  process  of  law,  and  contnrr  to 
the  provisions  of  §  2172  of  the  Reri«ed 
Statutes  of  the  Ignited  States  (U.  S.  Coo^ 
Stat.  1901,  p.  1334).  which  section,  it  it  sl- 
leged.  made  said  Mariam  a  citizen  of  tk 
United  States  by  virtue  of  the  citizeniUp 
of  her  father,  the  petitioner. 

The  United  States  District  Attorney  ui 
the  attorney  for  the  petitioner  stipalatid 
the  following  facts: 

"The  petitioner,  Charles  ZarUrian.  f^ 
merly  a  subject  of  the  Sultan  of  TnrkiTi 
became  a  naturalized  citizen  of  the  Unitod 
States  on  September  12,  1896,  at  the  cir 
cuit  court  of  Cook  county,  in  the  state  of 
Illinois.  That  his  daughter  Marian.  * 
whose  behalf  this  petition  is  broufrht.  ii  > 
girl  between  fifteen  and  sixteen  yean  of 
nge,  and  was  bom  just  prior  to  the  peti- 
tioner leaving  Turkey.  That  in  the  latttf 
part  of  the  year  1904  tha  Tttridah  fomi" 
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psi,  iil  tlie  request  of  the  United  Statee 
biitftr  at  Constantinople j  granted  per' 
iaeion  iQ  tbe  petitioner's  wife^  minor  aonj 
id  Itii  taid  daughter,  Mariam,  to  emigrate 

the  United  States^  it  being  stipulated  In 
«  pftfspoH  issued  to  tbem  tbat  tbej  could 
iT^r  retnm  to  Turkey.  Thftt  on  March  22, 
i06,  the  Hon.  G,  V,  L.  Meyer,  then  ynited 
Latet  Ambass^or  at  Ronae,  Italj^  issued 

Uniled  States  passport  to  your  petition- 
■'i  itid  wife  and  daughter.  That  said  Mar- 
m  urired  at  Boston  from  NapleSi  Italy, 

0  April  18^  1905,  and  that  on  April  18, 
¥^f  she  was  found  to  have  tradioma^  and 
m  debarreii  from  landing  by  a  board  of 
pecy  inquiry  appointed  by  the  United 
iUtd  Commi^aioner  of  Immigration  for  the 
NMt  e!  Bost^ti/' 

^  T^  petitioner's  child,  ^larLam  Zartarian, 
111  debarred  from  landing  at  the  port  of 
Bctt^n  under  the  provisions  of  tbe  aet  of 
ilATch  3,  1903.  cbap.  1012,  32  Stat,  at  L. 
1213, U.S.  Comp.  Stat.  *Snpp.  1003,  p.  170, 
C.  8.  Comp.  Stat.  Supp.  leOo,  p.  274,  enti- 
Ud  '^Aa  Act  to  Regulate  the  Immigration 
ri  Aliens  into  tbe  United  Statea." 
j  SietioQ  2  of  that  act,  among  other  things, 
perinea  that  c^ertam  claaaes  of  aliens  shall 
b  esdiided  from  ailmiaaion  to  the  United 
Btitdi  including  '^persons  afflicted  with  a 
teitiiaome  or  with  a  dangerous  contagion  a 
^mn.^  Upon  the  finding  of  tbe  board  of 
^uir7  that  said  Mariam  bad  traehoma;  abe 
>ii  debarred  from  landing. 
'  5Tie  contention  is  that  she  does  not  come 
vltMs  tbe  termt  of  tluB  statute^  not  being 
LQ  lien,  but  entitled  to  be  considered  a 
;'tlieu  of  the  United  States,  under  tbe  pro- 
'JfioTis  of  §  2172  of  tbe  Revised  Statutes, 
^hkh  provides:  *'The  children  of  persons 
^b  hiTe  been  duly  naturalized  AinfleT  any 
I*  of  the  United  States  .  ,  .  being  un- 
^  tbe  age  of  twenty-one  years  at  the 
aie  of  the  natnrali/jition  of  their  parents, 
nil  if  dwelling  in  the  United  States^  be 
iiidered  as  citizens  thereof." 
Aa  Mariam    was    born    abroad,  a  native 

Turkey^  she  has  not  become  a  citizen 
the  United  States,  except  upon  comp  li- 
ce with  the  terms  of  the  act  of  Congress, 
,  wanting  native  birth,  she  cannot  other- 
le  become  a  citizen  of  the  United  States. 
r  right  to  citizenship*  if  any  she  has,  is 
'  creation  of  Conpresa,  exercising  tbe  pow- 
ovcr  this  pnbject  conferred  by  the  Con- 
tation.  United  States  v,  Wong  Kim  Ark, 
t  V,  8,  649,  702,  42  L.  ed.  890,  000,  18 
>.  Ct  Rep,  456. 

rhe  relevant  aectloUy  2172,  which  it  is 
iatained  confers  the  right  of  citizenship. 
Lhe  culmination  of  a  number  of  acts  on 

subject  passed  by  Congress  from  the 
liest   period   of  the   government.     Their  | 
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history  will  be  found  in  voL  3,  Moore's  In- 
ternational Law^  Digest,  p.  467. 

Tbe  act  of  1872  is  prat^ically  the  same  aa 
the  act  of  April  14,  18(^2  (2  Stat,  at  L.  153, 
chap.  28,  U.S.  Comp.  Stat  1901,  p.  1334), 
which  provided! 

'The  children  of  persons  duly  naturalized 
under  any  of  tbe  laws  of  the  United  Statet 
.  .  .  being  under  the  age  of  twenty- one 
years  at  the  time  of  their  parents  being 
so  naturalized  «  .  ,  shall,  if  dwelling  in 
tbe  United  Statei,  be  considered  as  citizene 
of  the  United  States;  and  the  children  of 
persons  who  are  now  *or  have  been  eitizene[  1T4] 
of  tbe  United  States  shall,  though  born  out 
of  the  limits  and  jurisdiction  of  the  United 
States,  be  eonsidered  aa  citizens  of  the  Unlt^ 
ed  States/* 

In  Campbell  T.  Gordon,  6  Craneb,  176,  3 
L.  ed.  190«  it  was  held  that  this  act  con- 
ferred citizenship  upon  the  daughter  of  an 
alien  naturali/.cd  under  tbe  act  of  January 
20,  1705  [1  Stat,  at  L.  414,  chap,  20],  she 
being  in  this  country  at  the  time  of  the 
passage  of  the  act  of  April  14,  1802^  and 
then  "dwelling  in  the  United  States." 

Tbe  act  bas  also  been  held  to  be  prospec- 
tive in  its  operation  and  to  include  children 
of  aliens  naturalized  after  its  passage,  when 
**d welling  in  the  United  States."  Boyd  v. 
Nebraska,  143  U.  S.  135,  177,  36  L.  ed.  103, 
115,  12  Sup,  Ct.  Rep.  375. 

The  construction  of  this  law  and  tbe 
meaning  of  the  phrase  "dweliing  in  tbfi 
United  States'*  has  been  the  subject  of 
much  consideration  in  tbe  executive  de- 
partment of  the  government  having  to  do 
with  the  admission  of  foreigners  and  th^ 
rights  of  alleged  naturalized  citizens  of  the 
United  States,  The  rulings  of  the  State  De- 
part  men t  are  collected  in  Prof*  Moore's  Di- 
gest of  International  Law,  voL  3,  pp.  467 
et  R€q, 

The  Department  seems  to  have  followed  ft 
rule  established  at  an  early  period,  and  for- 
niuLitcd  with  fullness  in  Foreign  Relations 
for  1800,  p.  301,  in  an  instruction  from  Mr- 
Blaine  to  Minister  Phelps^  at  Berlin,  in 
which  it  was  laid  down  that  the  naturalizsi* 
tioTi  of  the  father  operates  to  confer  the 
mnuidpa]  ri|:jbt  of  citizenship  upon  tim  mi- 
nor vhiU]  if,  at  the  time  of  the  father's 
naliinilizatton,  dwelling  within  the  juriatlic- 
tion  of  the  United  States,  or  If  he  com© 
within  that  juriRdtrtion  subet'queijt  to  the 
fiither'a  naturalization  and  during  bis  owu 
minority. 

Wht4hcr,  in  the  latter  caac,  a  child  not 
within  the  jurisdiction  of  the  United  States 
at  the  time  of  the  parent's  naturii^  itfon, 
but  coming  therein  during  minorityj  ac- 
quires citizenship,  ii  not  a  question  now  be- 
fore us. 
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stead  of  selling  the  stock,  the  bank,  in  exe- 
cuting the  authority  conferred,  indorsed 
what  it  deemed  the  value  of  the  stock,  as  of 
the  date  of  the  credit,  upon  the  note,  and, 
reduced  by  the  amount  of  this  valuation, 
presented  the  note  to  the  administrator  of 
Price,  who  must  have  allowed  the  claim  in 
this  form,  as  it  is  specifically  stated  that 
the  subsequent  dividends  upon  the  claim 
were  paid  to  the  bank.  By  this  transaction, 
who  became  the  real  owner  of  the  stock? 
Certainly  not  Otjen,  for  it  is  not  contended 
that  he  was  other  than  a  mere  holder  of  the 
stock  as  collateral  security  to  the  bank, 
without  any  beneficial  interest.  Price  had 
died,  and  his  representative  had  allowed  the 
claim,  showing  the  application  of  the  value 
of  the  stock  as  a  cr^it  upon  the  note.  If 
Price's  representative  could  have  objected 
to  the  form  in  which  the  bank  liquidated 
the  pledge,  he  did  not  do  so,  but  accepted 
the  bank's  method  of  devesting  him  of  title 
by  allowing  the  claim  with  the  credit  upon 
it.  The  bank  thus  become  the  beneficial 
owner  of  the  stock,  and  had  the  Hillsboro 
National  Bank  continued  solvent  it  certain- 
:[170]ly  could  not  'have  denied  to  the  Ohio  Val- 
ley Bank,  after  this  transaction,  the  rights 
and  privileges  of  a  stockholder. 

As  we  have  seen,  this  court,  in  constru- 
ing the  banking  act,  has  not  limited  the 
liability  to  the  registered  stockholders. 
While  the  registered  stockholders  may  be 
held  liable  to  creditors  regardless  of  the 
true  ownership  of  the  stock,  and  the 
pledgee  of  the  stock,  not  appearing  other- 
wise, is  not  liable,  although  the  registered 
stockholder  may  be  an  irresponsible  person 
of  his  choice,  yet,  where  the  real  ownership 
of  the  stock  is  in  one,  his  liability  may  be 
established,  notwithstanding  the  registered 
ownership  is  in  the  name  of  a  person,  ficti- 
tious or  otherwise,  who  holds  for  him. 

We  think  the  Circuit  Court  of  Appeals 
did  not  err  in  holdinpr  the  bank,  in  view 
of  the  facts  shown  in  the  raso.  as  the  true 
owner  and  rosponsiblp  shareholder  of  the 
stock   in   qiiostion. 

Judgment  atfirniod. 


CTIAIILKS  ZARTARTAX.  Appt., 

V. 

GEOR(JE  B.  BIIJ.I\(;S.  United  States  Com- 
missioner  of  Immigration  at  the  Port  of 
Boston. 

(See  S.  C.  Reporter's  ed.  170-176.) 

Aliens— exclusion — effect  of  naturalization 
of  parent 

An  alien  minor  child  who  has  never 
dwelt  in  the  United  States  is  not,  when 
coming  to  join  a  naturalized  parent,  exempt 
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from  the  provision  of  the  met  of  Ifarcb  S; 
1903  (32  SUt.  at  L.  1213,  chap.  1012,  U.  & 
Comp.  Stat.  Supp.  1903,  p.  170,  U.  8.  Omf, 
Stat.  Supp.  1905,  p.  274),  |  2,  debtrriM 
aliens  from  landing  if  they  are  aflietM 
with  a  dangerous  oontagioos  diseaae,  on  tk 
theorv  that  she  was  invested  with  dtiKD- 
ship  by  virtue  of  the  declaration  of  U.  & 
Rev.  Stat.  §  2172,  U.  8.  Comp.  SUt  1901,  p. 
1334,  that  minor  children  of  natuntiml 
citizens  shall,  if  "dwelling  in  the  UniUd 
States,"  be  considered  aa  ettirena  thereof. 

[No.  120.] 

Submitted  December  7,  1906.    Decided  Jaai- 
ary  7,  1907. 

APPEAL  from  the  Circuit  Court  of  tk 
United  States  for  the  District  of  }ium- 
chusetts  to  review  an  order  denying  reUff 
by  habeas  corpus  to  an  alien  minor  diild 
of  a  naturalized  citizen,  who  is  debarred 
from  landing  because  afflicted  with  a  du- 
gerous  contagious  disease.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Daniel  B.  Rugsles  submitted  the  csoi 
for  appellant. 

Assistant  Attorney  General  Codcy  nb- 
mitted  the  cause  for  appellee. 

Mr.  Justice  Day  delivered  the  opinioB  of 
the  court: 

This  is  an  appeal  from  an  order  of  tbi 
circuit  court  of  the  United  States  fcr  tbi 
district  of  Massachusetts,  denying  a  peti- 
tion *for  a  writ  of  habeas  corpus  filed  bv[lfl 
Charles  Zartarian  in  behalf  of  Maiiaa  Zir- 
tarian,  his  daughter,  who,  it  was  allegei 
was  unlawfully  imprisoned,  detained,  and 
restrained  of  her  liberty  at  Boston  bj  tbi 
Ignited  States  Commissioner  of  Immign- 
tion,  which  imprisonment  was  allefSfd  tt 
have  been  in  violation  of  the  const  it  utioul 
rights  of  the  said  Mariam  Zartarian.  vitb- 
out  due  process  of  law,  and  rontnrr  t« 
the  provisions  of  $  2172  of  the  Refited 
Statutes  of  the  Unite<l  States  (U.  S.  Com^ 
Stat  1901,  p.  1334).  which  section,  it  is  al- 
leged, made  said  Mariam  a  citizen  of  tbt 
United  States  by  virtue  of  the  citicenibip 
of  her  father,  the  petitioner. 

The  United  States  District  Attorarj  aad 
the  attorney  for  the  petitioner  stipulate 
the  following  facts; 

"The  petitioner,  Charles  Zartarian,  fcr 
merly  a  subject  of  the  Sultan  of  TBrkcfi 
became  a  naturalized  citizen  of  the  United 
States  on  September  12,  1896,  at  tbe  cir 
cuit  court  of  Cook  county,  in  the  state  ^ 
Illinois.  That  hia  daughter  Marian,  * 
whose  behalf  this  petition  is  brougfat,  bi  * 
girl  between  fifteen  and  aixteen  yean  flf 
age,  and  was  bom  just  prior  to  the  peti- 
tioner leaving  Turkey.  That  in  the  latttf 
part  of  the  year  1904  tha  Tnrkiih  fomi" 
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enij  m%  the  f^qneat  of  th«  United  BtateB 
tuiiUr  at  GonaiaDtinople^  granted  per- 
mian  to  tbe  petiiionei^t  wife,  minoT  aoii» 
4  hiB  md  diiixghtef,  ll^fmrnj  to  emigrate 

tie  United  States,  it  helng  fltipulated  in 
«  pi^port  isaued  to  them  that  thej  could 
FTfT  relum  to  Turkey^  That  on  March  2^, 
106,  the  Hon,  a  V.  L.  Meyer,  then  yriited 
Aita  Amha&Bador  &t  Borne,  Italy ,  idsued 

Uniifd  States  passport  to  yoitr  petition- 
's said  wife  and  daughter.  That  said  Mar- 
m  urived  at  Boston  from  Naples^  Italy, 
ft  April  18,  1905,  and  that  on  April  18, 
Mt  ih€  W&8  found  to  hai^e  trachoma,  and 
m  debarred  from  landing  by  a  board  of 
^tl  inquiry  appointed  by  the  United 
iktc«  Commi^ioner  of  Immigration  for  the 
«rt  d  Boston,*' 

Tks  petitioner's  child,  Mariam  Zartarian, 
ill  debarred  from  landing  at  the  port  of 
Boitoii  under  the  proyisions  of  the  act  of 
kiiKb  3,  1903,  chap.  1012,  32  Stat,  at  L. 
1213,11  S.  Comp,  Stat.  *Supp.  li*OS,  p,  170, 
tf,  S.  Comp.  Stat.  Supp.  11*05,  p.  274,  enti- 
lled  "'An  At't  to  Reflate  the  Immigration 
Of  Alieng  into  the  United  States." 
^  Settion  *2  of  that  act,  among  other  things, 
jpiorye^  that  certain  classes  of  aliens  shall 
btaclided  from  atltiifs^iion  to  the  United 
Stiles,  including  "persons  afflicted  with  a 
bitfaiome  or  with  a  dangerous  contagious 
iMiiL*  Upon  the  Ending  of  the  board  of 
hicprf  that  said  Mariam  had  trachoma,  she 
Hi  dpharred  from  landing. 
'  Tht  contention  is  that  she  does  not  come 
titMD  tlie  terms  of  this  statute,  not  being 
»B  ilkn,  but  entitled  to  be  considered  a 
stiifii  Qt  the  United  States,  under  the  pro- 
^ns  of  I  2172  of  the  Hevtsed  Statutes, 
^kh  provides;  'TThe  children  of  persons 
^k  have  been  duly  naturalizGd  under  any 
^»  of  the  United  States  .  .  .  being  un- 
BT  the  age  of  twenty- one  years  at  tbe 
fl*e  of  the  naturalization  of  their  parents. 
*J1,  if  dwelling  in  tbe  United  States,  be 
fiJiidered  as  citizens  thereof," 
As  Jkiariam    was"  bom    abroad,  a  native 

Tyrkej,  she  has   not  become  a   citizen 

the  United  States,  except  upon  compli- 
ce with  the  terms  of  the  act  of  Congress, 
t  wanting  native  birth,  she  cannot  other- 
be  become  a  citizen  of  the  United  States, 
r  right  to  citizenship,  if  any  she  has.  is 

creation  of  Congress^  exercising  the  pow- 
eiver  this  subject  conferred  by  the  Con- 
:ation.  United  States  v.  Wong  Kim  Ark. 
'  U.  E.  6411,  702,  42  L.  ed.  890,  909,  18 
J.  CI  Rep,  456. 

lie  relevant  section,  2172,  which  it  is 
fntained  confers  the  right  of  citizenship, 
:he  culmination  of  a  number  of  acts  on 

snhject  passed  by  Congress  from  the 
ie^  period  of  the  government.  Their 
It  U.  B. 


history  will  be  found  in  vol.  3,  Mogru's  in- 
ternational Law  Digest,  p.  467. 

The  act  of  1872  is  practically  the  same  as 
the  act  of  April  14,  1802  (2  Stat,  at  L,  153^ 
chap,  2S,  U.  S.  Comp,  Stat.  1901,  p.  1334), 
which  provided; 

"The  children  of  persons  duly  naturalized 
under  any  of  the  laws  of  the  United  States 
,  .  ,  being  under  the  age  of  twenty-one 
years  at  the  time  of  their  parents  being 
so  naturalized  .  .  .  shallj  if  dwetliug  in 
the  United  States,  be  considered  as  citizens 
of  the  United  States;  and  the  children  of 
persons  who  are  now  *or  have  been  citizens  [174j 
of  the  United  States  aball,  though  born  out 
of  the  limits  and  jurisdiction  of  the  United 
SttttcB,  be  considered  as  citizens  of  the  Unit- 
ed States." 

In  Campbell  v.  Gordon,  fl  Cranch,  170,  3 
L.  ed.  I90j  it  was  held  that  this  act  con- 
ferred citiscnship  upon  the  daughter  of  an 
alien  naturalized  under  the  act  of  January 
29,  1705  [1  Stat  at  L.  414,  chap.  20],  she 
being  in  this  country  at  the  time  of  the 
passage  of  the  act  of  April  14,  1302,  and 
then  "dwelling  in  the  United  States," 

The  act  has  also  been  held  to  he  prospec- 
tive in  Its  operation  and  to  include  children 
of  aliens  naturalized  aftn^r  its  passage,  when 
'^dwelling  in  the  United  States."  Boyd  v. 
Nebraska^  143  U.  8.  135,  177,  36  L,  ed  103, 
116,  12  Sup.  Ct.  Rep,  375. 

The  construction  of  this  law  and  the 
meaning  of  the  phrase  'dwelling  in  tha 
United  States"  has  been  the  subject  of 
much  consideration  in  the  executive  de- 
partment of  the  government  having  to  do 
with  the  admisaion  of  foreigners  and  the 
rights  of  allegtHl  naturalized  citizens  of  the 
United  States.  The  rulings  of  the  State  De- 
partment are  collected  in  Prof,  Moore's  Di- 
gest of  Internationa]  Law,  vol,  3j  pp.  467 
et  snq. 

The  Department  ^ecms  to  have  followed  a 
rule  established  at  an  early  period,  and  for- 
mulated with  fullness  in  Foreign  Relations 
for  IStJO,  p,  .101,  in  an  instruction  from  Mr. 
niainp  to  Minister  Phelps,  at  Berltn,  in 
which  it  was  laid  down  that  the  naturaliza- 
tion nf  the  father  operates  to  confer  the 
municipal  right  of  citizenship  upon  the  mi- 
nor <hild  if,  at  the  time  of  the  father's 
naturalization,  dwelling  within  the  jurisdic- 
tion of  the  United  States,  or  if  he  come 
within  that  jurisdiction  subsequent  to  the 
fnther's  naturalizatinn  and  during  bis  own 
minorftv. 

Whether,  in  the  latter  case,  a  child  not 
within  the  juriMiction  of  the  Unitf'd  States 
lit  the  time  of  tbe  parent's  natura^^  Uion, 
hut  coming  therein  during  minority.  ac-» 
quires  citizenship,  is  not  a  question  now  be- 
fore us, 
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stead  of  selling  the  stock,  the  bank,  in  exe- 
cuting the  authority  conferred,  indorsed 
what  it  deemed  the  value  of  the  stock,  as  of 
the  date  of  the  credit,  upon  the  note,  and, 
reduced  by  the  amount  of  this  valuation, 
presented  the  note  to  the  administrator  of 
Price,  who  must  have  allowed  the  claim  in 
this  form,  as  it  is  specifically  stated  that 
the  subsequent  dividends  upon  the  claim 
were  paid  to  the  bank.  By  this  transaction, 
who  became  the  real  owner  of  the  stock? 
Certainly  not  Otjen,  for  it  is  not  contended 
that  he  was  other  than  a  mere  holder  of  the 
stock  as  collateral  security  to  the  bank, 
without  any  beneficial  interest.  Price  had 
died,  and  his  representative  had  allowed  the 
claim,  showing  the  application  of  the  value 
of  the  stock  as  a  credit  upon  the  note.  If 
Price's  representative  could  have  objected 
to  the  form  in  which  the  bank  liquidated 
the  pledge,  he  did  not  do  so,  but  accepted 
the  bank's  method  of  devesting  him  of  title 
by  allowing  the  claim  with  the  credit  upon 
it.  The  bank  thus  become  the  beneficial 
owner  of  the  stock,  and  had  the  Hillsboro 
National  Bank  continued  solvent  it  certain- 
;[170]ly  could  not  'have  denied  to  the  Ohio  Val- 
ley Bank,  after  this  transaction,  the  rights 
and  privileges  of  a  stockholder. 

As  we  have  seen,  this  court,  in  constru- 
ing the  banking  act,  has  not  limited  the 
liability  to  the  registered  stockholders. 
While  the  registered  stockholders  may  be 
held  liable  to  creditors  regardless  of  the 
true  ownership  of  the  stock,  and  the 
pledgee  of  the  stock,  not  appearing  other- 
wise, is  not  liable,  although  the  registered 
stockholder  may  be  an  irresponsible  person 
of  his  choice,  yet,  where  the  real  ownership 
of  the  stock  is  in  one,  his  liability  may  be 
established,  notwithstanding  the  registered 
ownership  is  in  the  name  of  a  person,  ficti- 
tious or  othorwise,  who  holds  for  him. 

We  think  the  Circuit  Court  of  Appeals 
did  not  err  in  holdinpr  the  bank,  in  viow 
of  the  facta  shown  in  tho  case,  as  the  true 
owner  and  responsible  shareholder  of  the 
stock   in  quostion. 

Judgment  aiHrnied. 


CTIAPJ.ES  ZARTARTAN.  Appt., 

V. 

GEOR(JE  B.  BILLIN(;S,  United  States  Com- 
missioner of  Immigration  at  the  Port  of 
Boston. 

(See  S.  C.  Reporter's  ed.  170-176.) 

Aliens— exclusion — effect  of  naturalization 
of  parent 

An  alien  minor  child  who  has  never 
dwelt  in  the  Ignited  States  is  not,  when 
coming  to  join  a  naturalized  parent,  exempt 
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from  the  provision  of  the  met  of  Ifarcb  1 
1903  (32  SUt.  at  L.  1213,  chap.  1012,  U.  & 
Comp.  Stat.  Supp.  1903,  p.  170,  U.  8.  Goina 
SUt.  Supp.  1905,  p.  274).  |  2,  djBbuiiw 
aliens  from  landing  if  they  are  aflktad 
with  a  dangerous  oontagioos  disease,  on  tli 
theorv  that  she  was  invested  with  dtiMi- 
ship  by  virtue  of  the  declaration  of  U.  & 
Rev.  Stat.  §  2172,  U.  8.  Comp.  SUt.  1901,  f 
1334,  that  minor  children  of  natanficM 
citizens  shall,  if  "dwelling  in  the  Unitai 
SUtes,"  be  considered  as  citireni  thereof. 

[No.  120.] 

Submitted  December  7,  1906.    Decided  Jus- 
ary  7,  1907. 

APPEAL  from  the  Circuit  Court  of  fki 
United  States  for  the  District  of  Hmh- 
chusetts  to  review  an  order  denying  relief 
by  habeas  corpus  to  an  alien  minor  ehiM 
of  a  naturalized  citizen,  who  is  debimd 
from  landing  because  afflicted  with  a  dii- 
gerous  contagious  disease.    Afllrmed. 

The  facts  are  stated  in  the  opinioD. 

Mr.  Daniel  B.  Kugslei  submitted  the  ctw 
for  appellant. 

Assistant  Attorney  General  Cooley  n^ 
mitted  the  cause  for  appellee. 

Mr.  Justice  Day  delivered  the  opinioB  rf 
the  court: 

This  is  an  appeal  from  an  order  of  tki 
circuit  court  of  the  United  States  fcr  tk 
district  of  Massachusetts,  denying  a  peti- 
tion  *for  a  writ  of  habeas  corpus  iUid  b^pfl 
Charles  Zartarian  in  behalf  of  Mariam  Zir 
tarian,  his  daughter,  who,  it  was  allcfei 
was  unlawfully  imprisoned,  deUined,  ui 
restrained  of  her  liberty  at  Boston  bj  tli 
United  SUtes  Commissioner  of  Imnign- 
tion,  which  imprisonment  was  allefSfd  ts 
have  been  in  violation  of  the  constitutioul 
rights  of  the  said  Mariam  Zartarian.  vitk* 
out  due  process  of  law,  and  rontnrr  ts 
the  provisions  of  $  2172  of  the  Revtied 
Statutes  of  the  United  States  (U.  S.  Cots^ 
Stat.  1901,  p.  1334).  which  section,  it  is  il- 
loged,  made  said  Mariam  a  citizen  of  tk 
United  States  by  virtue  of  the  citizeaiUp 
of  her  father,  the  petitioner. 

The  United  States  District  Attorney  aa< 
the  attorney  for  the  petitioner  stipahtid 
the  following  facU: 

"The  petitioner,  Charles  Zartarian,  f«^ 
merly  a  subject  of  the  Sultan  of  TBrki7i 
became  a  naturalized  citizen  of  the  Units' 
States  on  September  12,  1896,  at  the  ci^ 
cuit  court  of  Cook  county,  in  the  state  of 
Illinois.  That  his  daughter  Mariam,  * 
whose  behalf  this  petition  is  brought,  hi  • 
girl  l>etween  fifUen  and  sixteen  yean  flf 
nge,  and  was  bom  just  prior  to  the  peti- 
tioner leaving  Turkey.  That  in  the  latttf 
part  of  the  year  1904  the  Turkish  fomi" 
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Kfrt,  mt  tbe  r«quettt  of  iMe  United  Statea 
k^t«r  &t  ConBtaatinople,  granted  per- 
HiioB  to  the  petitioner^fi  wlfe^  minor  aoQj 
i  Ilu  iaid  daugbier,  M&nam,  t&  emigrate 
the  Ufllted  States,  It  being  Btipulated  in 
t  p&stport  issued  to  them  that  they  could 
^&T  return  to  Turkey.  That  on  Mardi  22, 
tS,  the  Hon,  G,  V,  L.  Meyer,  then  Vnited 
&te9  AmbflBsador  at  Rome,  Italy ^  Issued 
United  States  passport  to  your  petit  ion - 
^i  laid  wif6  and  daughter.  That  said  Mar- 
m  airiyed  at  Boston  from  Naples^  Italy^ 

I  April  IS,  1905,  and  that  on  April  18, 
KI&,  she  i)?aa  found  to  have  trachoma,  and 

II  debarred  from  landing  by  a  board  of 
^iai  inquiry  appointed  by  the  United 
tet»  Commissioner  of  Immigration  for  the 
art  of  Boatou/* 

The  petitioner's  child,  Maria m  Zartariau, 
Mi  debarred  from  landing  at  the  port  of 
ItHion  under  the  provisions  of  the  aet  of 
tfvth  3,  1903,  ehap.  ID12,  32  Stat,  at  L, 
mi  U.S.  Comp,  Stat  *Supp.  Ift03,  p,  170, 
IE  Comp.  Stat.  Supp.  1S>05>  p.  274,  enti- 
M  ''in  Aet  to  Regulate  the  Immigration 
rf  Aliena  into  the  United  States/' 

Section  2  of  that  act,  among  other  things, 
iftiiridfs  that  certain  etas  sea  of  aliens  shall 
It  Bieluded  from  admission  to  the  Unit^ 
ititis^  including  '^persons  afHicted  with  a 
iMtltome  or  with  a  dangerous  contagious 
hmt."    Upon  the  Ending  of  the  board  of 

feiIy  that  said  ]^fariam  had  trachoma,  she 
desired  from  landing. 

Th*  contention  is  that  she  does  not  come 
nttin  the  terms  of  this  statute,  not  being 
^  Alien,  but  entitled  to  be  considered  a 
tiaen  of  the  United  States,  under  the  pro- 
>i<»ns  of  g  2172  of  the  Revised  Statutes, 
Wh  provides;  "The  children  of  pcraons 
b  hftTre  Ijeeji  duly  naturalized  under  any 
*  of  the  United  States  .  .  .  being  un- 
f  the  age  of  twenty- one  rears  at  the 
Qe  of  the  naturalization  of  their  parents, 
^0.  if  dwelling  in  the  United  States,  be 
tsidered  as  citizens  thereof," 
b  JTariam  was"  born  abroad,  a  native 
Turkey^  she  has  not  become  a  citizen 
the  United  States,  except  upon  roinpll- 
e  with  the  terms  of  the  act  of  Congress, 

wanting  native  birth,  she  cannot  other- 
e  become  a  citizen  of  the  United  States. 
'  right  to  citizenship,  if  any  she  has,  is 
creation  of  Congress,  exercising  the  pow- 
iver  this  subject  conferred  by  the  Cun- 
ntion.    United  States  v.  Wong  Kim  Ark. 

U.  S.  64%  702,  42  L.  ed,  SSO,  909,  IS 
i.  a.  Rep.  456. 

he  relevant  sectitkHj  2172,  which  it  is 
ntained  confers  the  right  of  citizeninhtp, 
he  culmination  of  a  number  of  acta  on 

subjeet  passed  by  Congress  from  the 
iest  period  of  the  government.     Their 


biatory  will  be  found  in  vol.  3,  Moore*s  In- 
ternational Law  Digest,  p.  4C7* 

The  act  of  1872  is  practically  the  same  as 
the  act  of  April  14,  1802  (2  Stat  at  L.  !r>3^ 
chap.  28,  U,  S.  Comp.  Stat.  1901,  p.  1334), 
which  provided: 

"The  children  of  peraons  duly  natural iied 
under  any  of  the  laws  of  the  United  Statea 
,  .  .  being  under  the  age  of  twenty-one 
years  at  the  time  of  their  parents  being 
so  naturalized  .  .  .  shallj  if  dwelling  in 
the  United  States,  be  considered  as  citfj^c^ns 
of  the  United  States;  and  the  children  of 
persons  who  are  now  *or  have  been  citizens  [174| 
of  the  United  States  shalli  though  born  out 
of  the  limits  and  jurisdiction  of  the  United 
States,  be  considered  as  citizens  of  the  Unit* 
ad  States." 

In  Cnnipbell  v.  Gordon,  6  Cran<^h,  176,  3 
L.  ed.  190,  it  was  held  that  this  act  con- 
ferred citizenship  upon  the  daughter  of  an 
alien  naturaiized  under  the  act  of  January 
20,  1705  [1  Stat,  at  L.  414,  chap.  20],  she 
being  in  this  country  at  the  time  of  the 
passage  of  the  act  of  April  14,  IS02.  and 
then  "dwelling  in  the  United  States/' 

The  act  has  also  been  held  to  be  prospec- 
tive in  its  operation  and  to  include  children 
of  aliens  naturalized  after  its  passage,  when 
'^dwelling  in  the  United  States."  Boyd  v. 
Nebraska,  143  U.  S.  135,  177,  36  L,  e<L  103, 
115,  12  Sup.  a.  Rep,  375> 

The  construction  of  this  law  and  the 
meaning  of  the  phrase  "dwelling  In  the 
United  States"  has  been  the  subject  of 
much  consideration  in  the  executive  de- 
partment of  the  government  having  to  do 
with  the  admission  of  foreign  era  and  the 
rights  of  alleged  naturalized  citizens  of  the 
United  States.  The  rulings  of  the  State  De- 
partment are  collected  in  Prof,  Moore's  Di- 
gest of  International  Law,  vol.  3^  pp,  467 

The  Department  ficema  to  have  followed  & 
rule  established  at  an  early  period,  and  for- 
mulated with  fullness  in  Foreign  Relations 
for  1800,  p.  SOU  in  an  instruction  from  Mr- 
Blaine  to  Minister  Phelps,  at  Berlin,  in 
which  it  was  laid  down  that  the  naturstiz^- 
tion  of  the  father  operates  to  confer  the 
municipal  right  of  citizenship  upon  the  mi- 
nor child  if,  at  the  time  of  the  father's 
naturalization,  dwelling  within  the  jurisdic- 
tion of  the  United  States,  or  if  he  come 
within  that  jurifidittion  sul>scqiient  to  the 
father's  naturali/atlfm  and  during  his  own 
minority. 

Whether,  in  the  latter  case,  a  chili!  not 
within  the  jurisdiction  of  the  United  States 
:it  the  time  of  the  parent's  natura^  ition, 
but  coming  therein  during  minority,  ao- 
4|uires  citizenship,  is  not  a  question  now  bi^ 
fore  us, 
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stead  of  selling  the  stock,  the  bank,  in  exe- 
cuting the  authority  conferred,  indorsed 
what  it  deemed  the  value  of  the  stock,  as  of 
the  date  of  the  credit,  upon  the  note,  and^ 
reduced  by  the  amount  of  this  valuation, 
presented  the  note  to  the  administrator  of 
Price,  who  must  have  allowed  the  claim  in 
this  form,  as  it  is  specifically  stated  that 
the  subsequent  dividends  upon  the  claim 
were  paid  to  the  bank.  By  this  transaction^ 
who  became  the  real  owner  of  the  stock  1 
Certainly  not  Otjen,  for  it  is  not  contended 
that  he  was  other  than  a  mere  holder  of  the 
stock  as  collateral  security  to  the  bank, 
without  any  beneficial  interest.  Price  had 
died,  and  his  representative  had  allowed  the 
claim,  showing  the  application  of  the  value 
of  the  stock  as  a  credit  upon  the  note.  If 
Price's  representative  could  have  objected 
to  the  form  in  which  the  bank  liquidated 
the  pledge,  he  did  not  do  so,  but  accepted 
the  bank's  method  of  devesting  him  of  title 
by  allowing  the  claim  with  the  credit  upon 
it.  The  bank  thus  become  the  beneficial 
owner  of  the  stock,  and  had  the  Hillsboro 
National  Bank  continued  solvent  it  certain- 
;[170]ly  could  not  •have  denied  to  the  Ohio  Val- 
ley Bank,  after  this  transaction,  the  rights 
and  privileges  of  a  stockholder. 

As  we  have  seen,  this  court,  in  constru- 
ing the  banking  act,  has  not  limited  the 
liability  to  the  registered  stockholders. 
While  the  registered  stockholders  may  be 
held  liable  to  creditors  regardless  of  the 
true  ownership  of  the  stock,  and  the 
pledgee  of  the  stock,  not  appearing  other- 
wise, is  not  liable,  although  the  registered 
stockholder  may  be  an  irresponsible  person 
of  his  choice,  yet,  where  the  real  ownership 
of  the  stock  is  in  one,  his  liability  may  be 
established,  notwithstanding  the  registered 
ownership  is  in  the  name  of  a  person,  ficti- 
tious or  otherwise,  who  holds  for  him. 

We  think  the  Circuit  Court  of  Appeals 
did  not  err  in  holding  the  bank,  in  view 
of  the  facts  shown  in  the  ease,  as  the  true 
owner  and  resjionsible  shareholder  of  the 
stock   in   question. 

Judgment  aihrnied. 


CTIAIILKS  ZARTARTAN,  Appt., 
v. 
GKOR(!E  B.  BIIJ.IX(;S,  United  States  Com- 
missioner  of  Immigration  at  the  Port  of 
Boston. 

(See  S.  C.  Reporter's  ed.  170-176.) 

Aliens — exclusion— effect    of    naturalization 
of  parent. 

An  alien  minor  child  who  has  never 
dwelt  in  the  Ignited  States  is  not,  when 
coming  to  join  a  naturalized  parent,  exempt 
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from  the  provision  of  the  met  of  MarA  s; 
1903  (32  Stat,  at  L.  1213,  chap.  1012,  U.  & 
Comp.  Stat.  Supp.  1903,  p.  170,  U.  8.  Coma 
SUt.  Supp.  1905,  p.  274),  I  2,  debtniw 
aliens  from  landing  if  they  are  afflietM 
with  a  dangerous  oontagious  disease,  on  tk 
theory  that  she  was  invested  with  cttixes- 
ship  by  virtue  of  the  declaration  of  U.  & 
Rev.  Stat.  §  2172,  U.  S.  Comp.  SUt.  1901,  f 
1334,  that  minor  children  of  naturaliM 
citizens  shall,  if  "dwelling  in  the  Unitid 
States,"  be  considered  as  micens  thereof. 

[No.  120.] 

Submitted  December  7,  1906.    Decided  Jsbi- 
ary  7,  1907. 

APPEAL  from  the  Circuit  Court  of  fki 
United  States  for  the  District  of  Hmh- 
chusetts  to  review  an  order  denying  relief 
by  habeas  corpus  to  an  alien  minor  diild 
of  a  naturalized  citizen,  who  is  debsmd 
from  landing  because  afflicted  with  a  du* 
gerous  contagious  disease.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Daniel  B.  Rugsles  submitted  the  tnm 
for  appellant. 

Assistant  Attorney  General  Cootey  nb- 
mitted  the  cause  for  appellee. 

Mr.  Justice  Day  delivered  the  opinioa  of 
the  court: 

This  is  an  appeal  from  an  order  of  tW 
circuit  court  of  the  United  States  frr  tk 
district  of  Massachusetts,  denying  a  peti- 
tion *for  a  writ  of  habeas  corpus  died  17[1V« 
Charles  Zartarian  in  behalf  of  Marian  Ztf- 
tarian,  his  daughter,  who,  it  was  allefsi 
was  unlawfully  imprisoned,  detained.  »xi 
restrained  of  her  liberty  at  Boston  br  tkt 
ITnited  States  Commissioner  of  Immign* 
tion,  which  imprisonment  was  allejEed  ti 
have  been  in  violation  of  the  const itntioiiil 
rights  of  the  said  Maria m  Zartarian.  with- 
out due  process  of  law,  and  contnrr  to 
the  provisions  of  $  2172  of  the  Reviied 
Statutes  of  the  United  States  (U.  S.  Co«^ 
Stat.  1901,  p.  1334).  which  section,  it  is  il- 
logod,  made  said  Mariam  a  dtisen  of  tk* 
United  States  by  virtue  of  the  citizesfhif 
of  her  father,  the  petitioner. 

The  United  States  District  Attomrj  aai 
the  attorney  for  the  petitioner  stipulated 
the  following  facts: 

"The  petitioner,  Charlea  Zartarian.  for 
inerly  a  subject  of  the  Sultan  of  Turkcft 
became  a  naturalized  citizen  of  the  United 
States  on  September  12,  1896,  at  the  ci^ 
cuit  court  of  Cook  county,  in  the  state  of 
Illinois.  That  hia  daughter  Marian,  * 
whose  behalf  this  petition  ia  brougfat,  ie  t 
girl  between  fifteen  and  sixteen  years  flf 
age.  and  was  bom  just  prior  to  the  petl> 
tioner  leaving  Turkey.  That  in  the  latter 
part  of  the  year  1904  Um  Turkish  foven* 
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iki,  ftt  tbe  nquest  of  the  United  States 
ikter  at  Conitanticople,  granted  per- 
m<m  to  the  petitioner's  wife,  minor  aonp 
I  Ma  laid  daughter,  Marl  am,  to  emigrate 
\ke  United  States^  it  beiag  stipulated  in 
ijmsspoft  issued  to  them  that  thej  could 
r^r  retun)  to  Turkef .  That  on  March  22^, 
►:>,  the  Hon.  G,  V,  L.  Mejer,  then  tjnited 
ite^  Ambassador  at  Rome,  Ital^,  issued 
Lpited  States  passport  to  jour  petition- 

I  laid  wife  find  daughter.  That  aaid  Mar- 
a  trriTed  at  Boston  from  Naples ^  Ital/i 

April  IBj  1905,  and  that  on  April  18, 
OS,  sht  wai  found  to  ba-re  trachoma^  and 
IS  debarred  from  landing  faj  a  board  of 
eciaJ  inquir^T  appointed  by  the  United 
;»tts  Commissioner  of  Immigration  for  the 
itt  of  Bastoti/* 

Tbe  pttitio  net's  child,  Maria  in  Zartarian, 
u  debarred  f  rotu  landing  at  the  port  of 
Idttoii  rnidex  the  provision 3  of  the  act  of 
Iu?h  3,  imz,  ehap,  1012.  32  Stat,  at  L, 
S1S,U.  S.  Comp.  Stat  •Snpp.  1903,  p.  170, 
I.  S.  Cdmp.  Stat.  Supp.  1P05,  p.  274,  enti- 
M  "An  Aet  to  Regulate  the  Immigration 
f  Aliens  into  the  United  States." 

Seetba  2  of  that  act^  among  other  things, 
>r^idefl  that  certain  cja^sea  of  aliens  shall 
«  ewJoded  from  admia*5ion  to  the  United 
Mm,  iDctudin^  '* persons  aMicted  with  a 
vthfoioe  or  with  a  dangerous  contagious 
b«ue.'  Upon  the  finding  of  the  hoard  of 
v\imj  that  iaid  Mariam  had  trachoma,  ihe 

II  debarred  from  landing. 

Tbe  contention  ia  that  she  does  not  come 
itlik  the  terma  of  this  statute^  not  being 
^  ilien.  but  entitled  to  be  considered  a 
t^en  of  the  United  States,  under  the  pro- 
^nm  of  ^  2172  of  the  Revised  Statutes, 
lidi  proridea^  "The  children  of  persons 
«  have  been  dulj  naturalized  under  any 
^  of  the  United  Statea     .     .     .     being^  un- 

the  age  of  twenty -one  years  at  the 
e  of  the  naturalization  of  their  parents^ 
%  if  dwelling  in  the  United  States,  be 
»id«Ted  as  eitizens  thereof." 
s  Mariam  wai  born  abroad ^  a  native 
Furkeyt  she  has  not  become  a  citizen 
:he  United  States,  except  upon  conipli- 
?  with  the  terms  of  the  Aci  of  Confjresa, 
wanting  native  birth,  she  cannot  other- 
i  become  a  citizen  of  the  United  StateSn 

right  to  citizenship,  if  any  she  ha»,  is 
creation  of  Congress,  exercising  the  pow- 
iver  this  subject  conferred  by  the  Con- 
[itjon.  United  States  v.  Wong  Kim  Ark. 
U.  S.  649,  702,  42  L,  ed.  S£JQ,  900,  18 
.  Ct,  Rep.  4m. 

he  relevant  section,  2172,  which  it  is 
fitatned  confers  the  right  of  citizenship. 
be  cnlminatlon  of  a  number  of  acta  on 
stibjeH  passed  by  Congress  from  the 
est   period   of  the   government.     Their 


history  will  be  found  in  vol,  3,  Moore's  In- 
tematitmni  Law  Digest,  p.  467. 

The  act  of  1872  is  practically  the  same  as 
the  act  of  April  14,  1S02  (2  Stat,  at  L,  153, 
chap,  28,  U.  S.  Comp,  Stat,  UJOl,  p.  1334), 
which  provided: 

'*The  children  of  persons  duly  naturalized 
under  any  of  the  laws  of  the  United  States 
.  .  .  being  under  the  age  of  twenty -one 
years  at  the  time  of  their  parents  being 
so  naturalized  .  .  .  shall,  if  dwelling  in 
the  United  States,  be  eonsidered  as  citizens 
of  the  United  States;  and  the  children  of 
persons  who  are  now  *or  have  been  citizens  [IT^ 
of  the  United  States  shall,  though  born  out 
of  the  limits  and  jurisdiction  of  the  United 
States,  be  considered  as  citizeni  of  the  Unit* 
ed  States." 

In  Campbell  v.  Gordon,  6  Cranch,  176,  3 
L.  ed.  100,  it  was  held  that  this  act  con- 
ferred citijtenship  upon  tbe  daughter  of  an 
alien  naturalised  under  the  act  of  January 
2S,  1705  [I  Stat,  at  L.  414,  chap.  20],  she 
being  In  this  country  at  the  time  of  the 
passage  of  tiie  act  of  April  14,  1802,  and 
then  "dwelling  in  the  United  States/' 

The  act  has  also  been  held  to  be  prospec- 
tive in  its  operation  and  to  include  children 
of  aliens  naturalized  after  its  passage,  when 
*'d welling  in  the  United  States."  Boyd  v. 
Nebraska,  143  U.  S,  135,  177.  3fl  L.  ed,  103, 
115,  12  Sup.  Ct.  Rep,  375. 

The  eonstructioYt  of  this  law  and  tho 
meaning  of  the  phrase  "dwelling  in  tho 
United  States^'  has  been  the  subject  of 
much  consideration  in  the  executive  de- 
partment of  the  government  having  to  do 
with  the  admission  of  foreigners  and  the 
rights  of  alleged  naturalized  citizens  of  the 
United  States.  The  rulings  of  the  State  De- 
partment are  collected  in  Prof.  Moore's  Di- 
gest of  International  Law,  vol.  3,  pp.  467 
e(  seq. 

The  Department  seems  to  have  followed  & 
rule  established  at  an  CRrly  period,  and  for- 
mulated with  fuHnesR  in  Foreign  Helationft 
for  1890,  p,  301,  in  an  instruction  from  Mr. 
Blftine  to  Minister  Phelps,  at  Berlin,  in 
which  it  was  laid  down  that  the  naturs liga- 
tion of  th€*  father  operates  to  confer  the 
municipal  right  of  citizenship  upoti  the  mi- 
nor child  if,  at  the  time  of  the  father's 
naturali?.iition,  dwelling  within  the  jurisdic- 
tion of  the  United  States^  or  if  he  come 
within  that  jurisdiction  subsequent  to  the 
father*i  naturalization  and  during  his  own 
minorrty. 

Whether,  In  the  latter  case,  a  child  not 
within  the  jurisdiction  of  the  United  .'States 
at  the  time  of  the  parent's  natuni^*  itinn, 
but  coming  therein  during  minority,  ac- 
quires citizenship,  is  not  a  question  now  be- 
fore us. 
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The  limitation  to  children  "dwelling  in 
the  United  States"  was  doubtless  inserted 
in  recognition  of  the  principle  that  citizen- 
ship cannot  be  conferred  by  the  United 
States  on  the  citizens  of  another  country 
[175]when  under  such  foreign  jurisdiction;  'and 
is  also  in  deference  to  the  right  of  independ- 
ent sovereignties  to  ^x  the  allegiance  of 
those  born  within  their  dominions,  having 
regard  to  the  principle  of  the  common  law 
which  permits  a  sovereignty  to  claim,  with 
certain  exceptions,  the  citizenship  of  those 
bom  within  its  territory. 

It  is  pointed  out  by  Mr.  Justice  Gray, 
delivering  the  opinion  in  United  States  v. 
Wong  Kim  Ark,  169  U.  S.  649,  686,  42  L.  ed. 
890,  904,  18  Sup.  Ct.  Rep.  456,  that  the  nat- 
uralization acts  of  the  United  States  have 
been  careful  to  limit  admission  to  citizen- 
ship to  those  ''within  tbft  limits  and  under 
the  jurisdiction  of  the  United  States." 

The  right  of  aliens  to  acquire  citizenship 
is  purely  statutory;  and  the  petitioner's 
child,  having  been  born  and  remained  abroad, 
clearly  does  not  come  within  the  terms  of 
the  statute.  She  was  debarred  from  entering 
the  United  States  by  the  action  of  the  au- 
thorized officials,  and,  never  having  legally 
landed,  of  course  could  not  have  dwelt  with- 
in the  United  States.  Nishimura  Ekiu  v. 
United  States.  142  U.  S.  651,  35  L.  ed.  1146, 
12  Sup.  a.  Rep.  336. 

It  is  urged  that  this  seems  a  harsh  appli- 
cation of  the  law;  but  if  the  terms  of  the 
statute  are  to  be  extended  to  include  chil- 
dren of  a  naturalized  citizen  who  have  nev- 
er dwelt  in  the  United  States,  such  action 
must  come  from  legislation  of  Congress, 
and  not  judicial  decision.  Congress  has 
made  provision  concerning  an  alien's  wife 
or  minor  child  suffering  from  contagious  dis- 
ease, when  such  alien  has  made  a  declara- 
tion of  his  intention  to  become  a  citizen, 
and  when  such  disease  was  contracted  on 
board  the  ship  in  which  they  came,  holding 
them  under  regulations  of  the  Secretary  of 
the  Treasury  until  it  shall  be  determined 
whether  the  disorder  will  be  easily  curable, 
or  whether  such  wife  or  child  can  be  per- 
mitted to  land  without  danger  to  other  per- 
sons, requiring  that  they  shall  not  be  de- 
ported until  such  facts  are  ascertained  (32 
Stat,  at  L.  1221,  chap.  1012,  U.  S.  Comp. 
Stat.  Supp.  1903,  p.  185.  U.  S.  Comp.  Stat. 
Supp.  1005,  p.  290).  But  Congress  has  not 
said  that  an  alien  child  who  has  never 
dwelt  in  the  Ignited  States,  coming  to  join 
a  naturalized  parent,  may  land  when  afflict- 
ed with  a  dangerous  contagious  distMise. 

As   this   subject    is   entirely    within   con- 
|IT6]gressional    control,   the   *matter   must    rest 
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there;  it  is  only  for  the  courts  to  tp 
law  as  they  find  it. 

It  is  suggested  that  the  agreed  fin 
facts  contains  no  stipulation  as  to  t' 
gerous  or  contagious  quality  of  tn 
but  the  petition  shows  that  the  peti 
daughter  was  debarred  from  l^w^ing 
it  If  as  found  that  she  had  a  dangero 
tagious  disease;  to  wit,  tracfaoma 
thermore,  the  statute  makes  the  fio 
the  board  of  inquiry  final,  so  far 
view  by  the  courts  is  ooncemed,  tl 
appeal  being  to  certain  officers  of  1 
partment.  32  Stat,  at  L.  1213,  dui] 
U.  S.  Comp.  Stat  Supp.  1905. 
Nishimura  Ekiu  v.  United  States,  i 

Finding  no  error  in  the  ordo'  of  t 
cuit  Court,  it  is  affirmed. 


CONRAD  WECKER,  PUT.  in  Ei 

V. 

NATIONAL  ENAMEUNG  ft  STAJ 
COMPANY  and  George  Wettengel. 
in  Err. 

(See  S.  C.  Reporter's  ed.  176-ia 

Appeal—- finality  of  decision  below. 

1.  A  judgment  of  a  Federal 
court,  rendered  after  the  plaintiff. 
unsuccessfully  moved  to  remand  the 
to  the  state  court  whence  it  was  re 
had  elected  to  stand  upon  his  notion 
mand,  and  refused  to  recognize  the 
diction  of  the  Federal  court,  that  p 
take  nothing  by  the  suit,  and  that  \ 
fendants  go  hence  without  day  and  i 
their  costs  against  the  plaintiff,  is  fi 
the  purpose  of  appeal. 

Removal  of  causes— seiMumbte  CMtf 

2.  A  Federal  circuit  coon  to  i 
case  has  been  removed  as  presw! 
separable  controversy  properly  refoNi 
mand  the  cause  to  the  state  court. 


Note. — As  to  what  judgments  or  ' 
are  final  for  purposes. of  review— set 
to  Brush  Electric  Co.  v.  Electric  I 
Co.  2  C.  G.  A.  379;  Central  Tnut 
Madden,  17  C.  C.  A.  238;  Prescott  I 
R.  Co.  V.  Atchison,  T.  ft  S.  F.  R.  Ob 
C.  A.  482;  Gibbons  v.  (Men,  5  L.  d 
302;  and  Schlosser  v.  Hemphill,  4M 
U.  S.  1001. 

On  the  removal  of  causes  fnn  si 
FiHleral  court  in  cases  presenting  i 
rable  controversy — see  notes  to  Mi 
Clifford,  6  L.R.A.(N.S.)  M:  Bob! 
Ellenlwgen,  18  C.  C.  A.  86;  Meeke  v. 
town  Mineral  Co.  35  C.  C  A.  18B; 
V.  Anderson,  20  L.  ed.  U.  8.  8M;  Mii 
Cotton  Press  &  Storage  Co.  t.  iBSva' 
of  N.  A.  38  L.  ed.  U.  S.  IM:  Bi 
National  Home  for  Disabled  VoIobIi 
diers,  36  L.  ed.  U.  S.  346;  and  Tdn 
Shedd,  36  L.  ed.  U.  &  528. 


^ 
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tii(  tcfttfiioiij  s^otrg  that  the  real  purpose 
ef  the  plaintiJT  in  suing  joiotljr  m  tort  & 
Ivi^ent  employee  and   hia  nonresident  on;- 

e^ftt  WSA  to  prev«Dt  the  ei^ercifte  of  tbe 
ifght  of  remoFal  hj  the  nonresident  de- 
se — ^sufficiency — joinder  of  resident  to 
mt  removal  of  cauae- 
CneoEitr&dieted  testimonj  that  a 
jRndent  employee  sited  joint ])^  in  tort  with 
Mi  DOtireiatdeiit  employe  was  mereij  a 
tiliftsnian,  whose  work  wan  conffned  to 
mlcing  the  necessary  drawings  baB<?d  on  the 
ykfii  tnd  id  ens  of  others,  and  that  he  bad 
Icthin^  to  do  with  planning  the  apparatus 
>whkh  h  alleged  to  have  been  so  defectively 
«m4njc'tt*d  at  to  have  caused  the  injury 
O^mptained  of^  is  sulMeient  to  support  a 
eoty^luftioQ  of  law  thmt  such  employee  was 
Stide  a  defendant  for  the  sole  purpose  of 
|R^TPDting  tbe  exereiBe  of  the  right  of  fe- 
BKffi)  by  the  nonreaident  defendant, 
Iffefll^-objections  &nd  exceptions. 

i.  The  objection  that  a  Federal  circuit 
le&rt,  on  motion  to  remand  n  cause  to  the 
Jtiti  eourt  whence  it  bad  been  removed, 
AtHild  not  have  determined,  upon  afitdaviti. 
w  (|iieffttoii  of  the  good  faith  of  the  pUtn- 
jtHT  in  sninir  jointly  in  tort  a  resident  em- 
floyee  ond  his  nonresident  employer,  is  not 
(ML  to  the  plaint  iff  in  error,  who  made  no 
meetian  to  tbe  eonsideration  of  affidavits 
S  mppfitt  of  the  petition  for  tbe  removal, 
^  bimself  filed  a  counter  afHdavit. 

[No.  133.] 

hboiittfd  December  14,  1906,  Deeided  Jan- 
f  nary  7,  1P07. 

IK  ERROR  to  the  Circuit  Court  of  the 
United  States  for  tbe  Eastern  District 
of  Missouri  to  review  a  judgment  in  favor 
of  defendants  in  a  anit  which  had  been  re- 
nwred  to  that  court,  as  presenting  a  sepa- 
»M?  wntroveray,  from  the  Circuit  Court 
ft!  tbe  City  of  St»  Louis,  in  that  state*  Af - 
Imftt 
The  facts  are  stated  in  the  opinion, 
Mr>  Edward  C.  Kehr  submitted  the  cause 
for  plaintiff  in  error.  Measra.  Richard 
t.  Brownrigg  and  William  I^.  ^fason  were 
«  the  brief: 

Tbe  eom plaint  diBcloses  a  joint  cause  of 
ictka  against  the  master,  the  nonresident 
(fcftmUnt,  and  the  servant,  the  resident  de- 
fndADt,  in  alleging  plaintlfiTs  injury  as  a 
result  of  their  joint  negligence ;  since  a  ierv- 
*s.t  18  well  as  bis  master,  is  liable  to  third 
prvm  for  injuries  resultmg  not  only  from 
tii  Krtrant's  wilfulness,  wantonness,  or 
rtekfessness,  but  also  for  injuries  resulting 
^n  tbe  servant's  negligence  in  tbe  per- 
^nttinee  of  any  task  ffbieh  tbe  servant  has 
IflCliatly  undertaken. 

All  ha  ma  Great  Southern  R.  Co.  v.  Thomp- 
m,  200  V.  S.  206,  50  L.  ed.  441,  20  Sup.  a. 
Eep,  IBI;  Chesapeake  &  O.  R.  Co,  v.  Dixon, 
7^  r  ^.  131,  43  L.  e±  121,  21  Sup.  Ct.  Eep. 
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67;  Powers  v.  Chesapeake  &  0.  R.  Co.  103 
U.  S.  92,  96,  97,  42  L.  ed.  073-675,  18  Sup  Ct, 
Rep.  264 ;  Ikiugberty  v.  Atchison,  T.  4  S.  F- 
R.  C<P.  126  Fed.  239;  Fogarty  v.  Southern  P. 
Co.  123  Fed.  973  i  American  Bridge  Co.  v. 
Hunt,  64  C.  C.  A.  648,  130  Fed.  302;  Hukill 
y.  Maysville  &  B,  S,  R.  Co.  72  Fed.  7,53; 
Harriman  v.  Stowe,  57  Mo,  93;  Lottman  v, 
Barnett,  62  Mo.  159-  Martin  v.  Benoiat,  26 
Mo.  App.  202;  Haboroe  v.  Morgan,  130  Mass. 
102,  39  Am.  Rep.  437;  Mayer  v»  Tbompaon^ 
Hutchison  Bldg.  Co.  104  Ala.  611,  28  LJI.A, 
433,  53  Am.  St.  Rep.  S8,  16  So.  620;  Green- 
berg  v.  Whiteomb  Lumber  Co.  90  Wis*  225 » 
28  L.R.A.  439,  48  Am.  St.  Rep.  911,  63  N.  W, 
93;  Donnelly  v,  Hufachraidt,  79  Cal,  74,  21 
Pac.  546;  Uortier  v.  Lawrence,  37  N.  J.  L. 
46;  Ellis  V.  MeNaugbton,  76  Mich.  2,'!7,  15 
Am.  St,  Rep.  308,  42  N.  W.  1113;  Griffiths 
y.  Wolfram,  22  MiniL  185;  Cincinnati,  N.  O. 
&  T.  P.  R.  C^.  V.  Bolin.  200  U.  S.  221,  50 
L.  ed,  44R,  20  JSup.  Ct.  Rep.  1*36;  So^ithem 
R,  Co.  V.  Carson,  194  IT.  8.  136.  48  L.  ed.  907, 
24  Sup.  Ct.  Rep,  6^)0;  Dougherty  v.  Yaioo 
&  M.  Valley  R.  Co.  58  C  C.  A.  651,  122  Fed. 
205;  Warax  v.  Cincinnati,  K  O.  &  T.  P.  R. 
Co,  72  Fed.  637;  Andrews  v.  Boedecker,  126 
111.  605,  9  Am.  St.  Rep.  649,  18  N.  E.  6.il; 
Lough  V.  John  Davis  &  Co.  30  Wash.  204, 
59  L,R.A.  802,  94  Am.  St.  Rep.  848,  70  Pac 
491;  Bell  v.  Joaaelyn,  3  Gray,  311,  63  Am. 
Dec.  741 ;  Campbell  v.  Portland  Sucjar  Co. 
62  Me.  552,  16  Am.  Rep.  503;  5  Thomp, 
Neg.  §  5771;  Mechem,  Agency,  |§  571,  572; 
I  Shearm.  &  Redf.  Neg.  6th  ed.  §  244. 

Negligence  for  wbicb  a  servant  is  liable 
to  a  third  person,  that  i^,  misfeasance,  may 
consist  not  only  in  an  act  directly  injurious 
to  such  person,  but  may  as  well  consist  in  a 
negligent  omissioo  in  the  course  of  some 
task  which  the  servant  has  undertaken,  as 
a  result  of  which  negligent  omission  such 
third  person  l^  injured. 

Osljorne  v.  Morgan,  Hurriman  v.  St  owe, 
Lottman  v.  Barnett,  Bell  v.  Josaelyn,  Don- 
nelly V.  Hufiichmidt,  Hukill  v.  Maysville 
&  B.  S.  R.  Co.  and  Horner  v»  Lawrenee,-* 
supra;  Ellis  v.  McNaugbton,  76  Midi.  241, 
15  Am.  St.  Rep.  308,  42  N.  E.  1113;  UrillUlis 
V.  Wolfram  and  Campbell  v.  Portland  Sngiir 
Co.  supra;  5  Thomp.  Neg.  |  5771. 

In  order  to  justify  removal  on  the  ground 
of  improper  joinder  of  tbe  resident  defend- 
ant, it  was  necessary  for  the  removal  pe- 
titioner to  both  allege  and  prove  that  the 
allegation  of  joint  liability  made  in  the 
complamt  was  fraudulently  made.  There 
was  no  evidence  even  tending  to  abow  such 
fraud. 

Alabama  Great  Southern  R.  Co.  v.  Thomp- 
son, 2O0  U.  S.  206,  50  L.  ed,  441,  26  Sup.  Ct. 
Rep,  164;  Louisville  *&  N.  R.  Co.  v,  Wanj^e- 
I  in.  132  U.  S.  599,  601,  33  L.  ed.  474,  475, 
10  Sup.  a.  Rep.  203;  Plymouth  ConaoL  Gold 

431 


I 


SuFBEics  CouBrr  of  the  Unito)  States. 


Oct.! 


Min.  Go.  v.  Amador  &  S.  Canal  Co.  118  U. 
S.  264,  270,  30  L.  ed.  232,  233,  6  Sup.  a.  Rep. 
1034;  Hukill  v.  Maysville  &  B.  S.  R.  Co. 
72  Fed.  745;  Waraz  v.  Cincinnati,  IJ.  0. 
&  T.  P.  R.  Co.  supra;  Landers  v.  Felton,  73 
Fed.  311;  2  Foster,  Fed.  Pr.  §  384,  p.  926; 

If  the  allegations  of  a  removal  petition, 
charging  that  a  plaintiff  was  guilty  of  fraud 
in  alleging  a  joint  cause  of  action  against  a 
resident  and  a  nonresident  defendant,  are 
traversed  by  a  motion  to  remand,  such  fraud 
must  be  proved  by  the  removal  petitioner 
independently  of  the  allegations  in  the  re- 
moval petition  or  of  the  affidavits  filed  in 
support  thereof. 

Alabama  Great  Southern  R.  Co.  v.  Thomp- 
son, supra;  Louisville  &  N.  R.  Co.  v.  Wange- 
lin,  132  U.  S.  599,  33  L.  ed.  474,  10  Sup.  a. 
Rep.  203;  Plymouth  Consol.  Gold  Min.  Co. 
V.  Amador  &  S.  Canal  Co.  supra;  Landers 
V.  Felton,  73  Fed.  313;  Foster,  Fed.  Pr.  § 
284,  p.  925;  Kelly  v.  Chicago  &  A.  R.  Co. 
122  Fed.  286;  Ross  v.  Erie  R.  Co.  120  Fed. 
703;  Dow  v.  Bradstreet  Co.  46  Fed.  824; 
Prince  v.  Illinois  C.  R.  Co.  98  Fed.  1 ;  Ar- 
rowsmith  v.  Nashville  &  D.  R.  Co.  57  Fed. 
170;  Free  v.  Western  U.  Teleg.  Co.  122  Fed. 
309;  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v. 
Daughtry,  138  V,  S.  303,  34  L.  ed.  964,  11 
Sup.  Ct.  Rep.  306. 

The  complaint  states  a  joint  cause  of  ac- 
tion. But  even  if  it  could  be  held,  upon 
critical  analysis  thereof,  that  it  fails  to  do 
so,  the  complaint  must  nevertheless  be  re- 
garded as  joint  for  purposes  of  removal, 
inasmuch  as  the  allegations  of  the  com- 
plaint do  not  disclose  such  palpable  want 
of  joint  liability  as  to  justify  an  imputation 
of  bad  faith  upon  the  plaintiff. 

Alabama  Great  Southern  R.  Co.  v.  Thomp- 
son, 200  U.  S.  206,  50  L.  ed.  441,  26  Sup.  a. 
Rep.  161 ;  Steinhuuser  v.  Spraul,  127  Mo. 
541,  27  L.R.A.  441.  28  S.  W.  620.  30  S.  W. 
102;  Prince  v.  Illinois  C.  II.  Co.  supra; 
O'Xoil  V.  Young  &  Sons'  Seed  &  Plant  Co. 
58  Mo.  A  pp.  628:  Harrinian  v.  Stowe,  57 
Mo.  93:  Davenport  v.  Southern  R.  Co.  124 
Fed.  083;  Shaffer  v.  Union  Brick  Co.  128 
Fed.  97. 

There  has  been  a  final  judgment. 

Powers  v.  Chesapeake  &  0.  R.  Co.  169  U. 
S.  95,  42  L.  ed.  674,  18  Sup.  a.  Rep.  264; 
Colorado  Eastern  R.  Co.  v.  L'nion  P.  R,  Co. 
36  C.  C.  A.  263,  94  Fed.  313. 

Even  if  it  were  true  tlinl  the  assignment 
of  errors  specifies  other  action  of  the  court 
below  than  its  action  on  the  jurisdictional 
question,  that  fact  could  not  affect  the 
right  and  duty  of  this  court  to  pass  on  the 
jurisdictional  question  thus  brought  before 
it. 

United  States  v.  Jahn,  155  U.  S.  109,  39 
L.  ed.  87.  15  Sup.  Ct.  Rep.  39;  Alabama 
Great  Southern  R.  Co.  v.  Thompson,  supra. 
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MeBurs.  Robert  A.  HoIUad«  Jr^  ni 
Charles  P.  Wise  submitted  the  cause  for  ^ 
fendant  in  error.  Messrs.  Geoi^e  F.  M^ 
Nulty  and  James  A.  Seddon  were  oa  tki 
brief: 

The  motion  to  dismiss  this  writ  of  «i« 
should  be  sustained: 

(a)  Because  the  writ  of  error  wu  Ml 
sued  out  to  review  a  final  jndgmoit 

McLish  v.  Roff,  141  U.  S.  661,  S5  L  A 
893,  12  Sup.  a.  Rep.  118;  United  StstefL' 
Evans,  5  Cranch,  280,  3  L.  ed.  101;  EvmiL 
t^hillips,  4  Wheat.  73,  4  L.  ed.  516;  Ba  U 
pinwall,  33  C.  C.  A.  217,  61  U.  8.  App.  O^  , 
90  Fed.  676;  Re  Coe,  1  C.  a  A.  326,  9  lift  - 
App.  6,  49  Fed.  481. 

(b)  Because  the  question  of  jniiidWhi 
of  the  Federal  court  is  not  the  only  fH* 
tion  raised. 

McLish  V.  Roff,  141  U.  a  661,  668»  »L 
ed.  893,  895,  12  Sup.  Ct  Rep.  118. 

The  court  below  did  not  err  in  < 
the  motion  of  plaintiff  in  error  to 
the  cause: 

(a)  Because  there  was  a  separable  m* 
troversy  as  to  defendant  in  error  Stsmpi^ 
Company,  the  joinder  of  defendant  ii  env 
Wittengel  not  being  in  good  faith. 

Hartog  V.  Memory,  116  U.  S.  588,  Ml,  9 
L.  ed.  725,  726,  6  Sup.  Ct.  Rep.  521;  HnA 
V.  O'Brien  (CCallaghan  t.  O'Erien)  IN  0. 
S.  89,  100,  60  L.  ed.  101,  107,  25  Sa^  a 
Rep.  727;  Gustafson  v.  Chicago,  R.  L  A  P. 
R.  Co.  128  Fed.  86;  Ross  v.  Erie  R.  Oa.  Ul 
Fed.  703;  Durkee  v.  Dlinois  G  R.  Co.  81 M 
1 ;  Boatner  v.  American  Exp.  Co.  122  M 
714;  Hukill  v.  Maysville  ft  B.  a  R.  Ob.71 
Fed.  746;  Alabama  Great  Southern  R.  Oki 
V.  Thompson,  200  U.  8.  206,  50  L.  ed.  Ill, 
26  Sup.  Ct.  Rep.   161. 

(b)  The  lack  of  good  faith  appesitd  m 
the  face  of  the  petition  of  plaintiff  is  tn* 
because  said  petition  shows  on  its  fsse  tM 
plaintiff  in  error  never  had  a  cause  8|siiA 
the  resident  defendant. 

Stein hauser  v.  Spraul,  127  Mo.  541, 27  L 
R.A.  441,  28  S.  W.  620,  30  S.  W.  102:  Outf 
V.  Rochereau,  16  Fed.  87;  Kelly  v.  Cliici|l 
&  A.  R.  Co.  122  Fed.  286;  Prince  v.  litis* 
C.  R.  Co.  98  Fed.  1 ;  Davenport  t.  Sontkn 
R.  Co.  124  Fed.  983;  Shaffer  t.  UbSob  Brtt 
Co.  128  Fed.  97;  O'Neil  y.  Young  t  Sdi^ 
Seed  &  Plant  Co.  58  Mo.  App.  828:  Hsiffr 
man  v.  Stowe,  57  Mo.  93;  Stone  v.  Otfl' 
Wright  (K.  B.)  6  T.  R.  411;  Fcrgasoi  Ik 
Chicago,  M.  &  St.  P.  R.  Go.  63  Fed.  177. 

(c)  Because  the  verified  remoTal  pctiki 
and  the  affidavits  filed  by  the  remoriagi^ 
fendant  abundantly  show  that  the  jolii' 
of  the  resident  defendant  was  wrongful, «1 
for  the  sole  purpose  of  attempting  to  pt 
vent  removal. 

Kelly  V.  Chicago  &  A.  R.  Go.  suprs:  fM 
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Mr,  Juftiie«  Day  delivered  the  apmlan  of 

It  CdOTt! 

Ibli  eaae  It  Cfrtifled  here  from  the  eir- 
tft  *otirt  of  the  United  Statei  for  the  east- 
fa  district  of  HOssoun  under  f  5  of  the 
oort  of  app^cilB  net  of  MskTch  3,  ISOl  (26 
)lit  *t  L.  827,  chap,  617,  U.  S.  Comp.  Stat, 
lOlf  p.  Md),  upon  a  queation  of  jurisdic- 
im 

I  *€Qiiimd  WeekeTi  the  plaint! IT  below, 
ilBDf^t  hifl  action  In  the  circuit  court  of 
If  dty  of  St  Louis,  state  of  Miftsouri. 
jgaintt  tlie  Kutionul  Enameling  &  Stamp- 
i|  Company,  Harry  S^^hcnck,  and  George 
Ifettfngt!,  undertaking  to  recover  joijitlj 
^Rtt  the  National  Enarnelmg  <i  Stamp- 
If  Gompany,  a  corporation  of  the  state  of 
Ifiw  Jersey,  and  Schenck  and  Wettengel» 
ruidejita  of  the  city  of  St.  Louis,  ntate  of 
SliMouri.  The  substance  of  the  complaint 
»  thjit  defendant  h  a  corporation  etnploy- 
1015  tliB  plaintiff  in  the  work  of  firing,  filllji^j 
illmii|*  emptying,  and  at  tending  certain 
trtft!  pott  n^ed  In  the  melting  of  grease  and 
Mtricant  matter  in  the  plant  of  the  de* 
fetidftut  corporation;  that  the  grease  and 
hibrieant  matter  was  delivered  by  the  cor- 
^rition  to  the  plaintiff  in  barrets  of  great 
»Kg[ht,— about  600  pounds  each, — and  it 
m  the  plain tt0*a  duty  in  the  course  of  hia 
frapIcTment  to  hoist  the  same  to  the  top 
lorfiiee  of  the  furnace  structure,  into  which 
tb  pots  were  aet^  and  then  to  dump  the 
pfnm  and  lubricant  matter  into  the  pot  a. 

Tbe  negligence  charged  against  the  de- 
fendant corporation  consisted  in  allowing 
li«  pots,  which  were  constantly  filled  with 
kot  md  boiling  lubricants,  to  remain  open 
lad  eicpoBed,  without  covering,  railing,  de- 
Tke,  or  means  of  any  character  to  protect 
^t  pIstntifT  from  accidentally  slipping  or 
h\\\ag  Into  the  same  while  engaged  in  the 
■errice  of  the  corporation  in  the  perform- 
■are  of  his  duties,  and  negligently  failing 
to  proride  and  properly  place  safe  and  sufR- 
^t  hoisttfig  apparatus  for  the  use  of  the 
lUlntiff  in  his  employment  in  lifting  aaid 
M^sM  of  grease  and  lubricant  to  the  top 
^  tbe  furnace,  and  for  failing  to  give  the 
pkiatiff  Instructions  as  to  the  proper  man- 
Wrol  performing  his  duty,  and  thercliy  un- 
nasonably  endangering  his  safety  in  said 
^ploTcnenfc.  Plaintiff  alleges  that,  by  rea- 
*o  of  this  negligence,  while  engaged  in  the 
peTformance  of  his  duties  on  the  12th  of  No- 
fenaber^  1902^  on  the  top  of  the  furnace,  he 
bst  hia  balance  and  fell  into  one  of  tht 
»j»n;  unguarded,  and  unprotect^  pota  eoa- 
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taining  hot  and  boiling  grease  and  lubri- 
cant»  receiving  thereby  great  and  painful 
injuries.  'Plaintiff  below  further  cliarorf'd[17ft] 
that  Schcnck  and  Wettengel  were  employed 
by  the  corporation  and  chained  by  it  with 
the  stipe rintende nee  and  oversight  of  th*» 
plaint iflf  in  the  performance  of  his  duty, 
and  were  employed  and  charged  by  the 
corporation  with  the  duty  of  auperin tend- 
ing and  properly  planning  the  construction 
of  a  furnace,  and  with  the  duty  of  provid- 
ing for  said  pota  reasonably  safe  and  suit- 
able coverings  railing,  or  other  device,  and 
with  the  duty  of  providing  and  properly 
placing  reasonably  safe  and  sufficient  hoist- 
ing apparatus  for  lifting  the  masses  of 
grease  and  lubricant  to  the  top  of  the  fur- 
nace, and  were  further  charged  by  the  cor- 
po  rat  ion  with  the  duty  of  instructing  the 
plaintiff  as  to  the  manner  of  performing 
his  duties,  and  charges  negligence  of 
Schenck  and  Wettengel  in  planning  and  di- 
recting the  construction  of  the  furnace 
structure  and  providirtg  suitable  covers  or 
railings  as  aforo^aid,  and  providing  and 
placing  reasonably  safe  and  suflkient  hoist* 
ing  apparatus,  and  in  giving  instructions  as 
to  the  manner  of  performing  plaintiff's 
dutie^}  ,by  reason  whereof  the  plaintiff  lost 
his  balance  and  fell  into  one  of  the  pots 
as  aforesaid,  to  bis  great  injury ;  and  the 
complaint  charges  the  joint  negligence  of 
the  corporation  and  the  defendants  Schenck 
and  Wettengel^  and  avers  that  hia  injuries 
were  the  result  thereof,  and  prays  judgment 
for  damages  jointly  against  the  three  de- 
fendants. 

The  defendant  company  filed  its  petition 
for  a  removal  of  the  cause  to  the  circuit 
court  of  the  United  States  for  the  eaatern 
district  of  Missouri,  which  petition  con- 
tained the  usual  averments  as  to  the  char- 
acter of  the  suit  and  the  right  of  removal 
and  diversity  of  citizanship  between  the  de- 
fendant corporation  and  the  plaintiff,  and 
averred  that  Schenck,  one  of  the  code  fend* 
ants,  was  also  a  nonresident  of  the  state 
of  Missouri  and  a  citijen  of  the  state  of 
niinois,  and  not  served  with  process-  also 
stated  that  Wettengel  was,  at  the  time  of 
the  commencement  of  the  suit  and  since, 
a  citizen  of  the  state  of  Mi.^souri ;  averred 
a  separable  controveray  between  it  and  the 
plaintiff  as  to  the  alleged  negligence  and  aa 
to  the  assiunption  *of  the  riak  upon  the  part[180] 
of  the  plaintiff.  As  to  Wettengel,  the  citi- 
zen of  Missouri,  it  was  alleged  in  the  re- 
moval  petition  that  he  was  not,  at  the  time 
of  the  accident  or  prior  theretot  charged 
with  the  superintendence  and  oversight  of 
the  plaintiff  J  or  with  the  duty  of  superin- 
tending and  properly  planning  the  eonatmc- 
tion  of  the  furnace^  or  providing  a  reason- 
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ably  safe  and  suitable  furnace  and  pots  and 
railings  or  other  device  to  protect  the  plain- 
tiff, and  was  not  charged  with  the  duty  of 
placing  reasonably  safe  and  sufficient  hoist- 
ing apparatus,  nor  with  the  duty  of  in- 
structing the  petitioner  in  respect  to  his 
duties,  as  charged  in  the  complaint,  and, 
after  stating  that  Schenck,  like  the  defend- 
ant corporation,  was  a  nonresident  of  Mis- 
souri and  a  citizen  of  another  state,  charged 
that  Wettengel  had  been  improperly  and 
fraudulently  joined  as  a  defendant  for  the 
purpose  of  fraudulently  and  improperly  pre- 
venting, or  attempting  to  prevent,  the  de- 
fendant from  removing  the  cause  to  the 
United  States  circuit  court,  and  that  the 
plaintiff  well  knew,  at  the  time  of  the  be- 
ginning of  the  suit,  that  Wettengel  was  not 
charged  with  the  duties  aforesaid,  and  that 
he  was  joined  as  a  party  defendant  to  pre- 
fent  the  removal  of  the  cause,  and  not  in 
good  faith. 

After  removal,  plaintiff  filed  his  motion 
to  remand  the  case  to  the  state  court,  on 
the  ground  that  there  was  not  in  the  case  a 
controversy  between  citizens  of  different 
states,  and  no  separable  controversy  be- 
tween the  plaintiff  and  the  company  with- 
in the  meaning  of  the  removal  act.  The 
court,  upon  hearing  the  motion,  refused  to 
remand  the  cause,  and  afterward,  plaintiff 
electing  to  stand  upon  his  motion  to  remand, 
and  refusing  to  recognize  the  jurisdiction 
of  the  United  States  court  or  to  proceed 
with  the  prosecution  of  his  case  therein,  up- 
on motion  of  the  defendant  the  court  or- 
dered the  case  to  be  dismissed,  and  ren- 
dered judgment  that  the  plaintiff  take  noth- 
ing by  the  suit,  and  that  the  defendants  go 
hence  without  day  and  recover  their  costs 
against  the  plaintiff.  A  bill  of  exceptions 
was  allowed,  and  the  court  also  certified 
that  the  only  question  decided  by  the  court 
[181] in  the  cause  was  that  the  joining  'of  Wet- 
tengel as  a  codefendant  with  the  company 
was  palpably  groundless  and  fictitious,  and 
for  the  purpose  of  unlawfully  depriving  the 
defendant  company  of  its  right  to  remove 
the  cause  to  the  Federal  court  for  trial; 
that  for  this  reason  the  motion  to  remand 
was  denied:  that  in  deciding  the  motion 
the  court  took  into  consideration  not  only 
the  complaint  and  petition  for  removal,  but 
also  the  affidavits  filed  in  support  and  op- 
position to  the  motion  to  remand;  that 
the  plaintiff  refused  to  submit  to  the  juris- 
diction of  the  court  and  suffered  a  dismissal 
of  the  suit  for  the  want  of  prosecution; 
that  the  question  is  whether  the  court  had 
jurisdiction  of  the  action. 

In  the  first  ruling  upon  the  motion  to  re- 
mand, the  court,  in  a  written  opinion,  based 
its  refusal  upon  the  ground  that  the  peti- 
tion of  plaintiff  clearly  showed  that  there 
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was  no  joint  cause  of  action  againit  tli 
company  and  the  defendant  Wett«B|d. 
Subsequently,  the  judge  filed  an  opinioi  h 
which  he  said  that  in  hie  former  opinion  k 
made  no  allusion  to  the  affidavits  tendi^ 
to  show  the  fictitious  and  fraudulent  juii- 
ing  of  Wettengel,  and  that,  in  his  opinio^ 
the  same  inevitably  showed  that  the  mikr- 
ences  drawn  from  the  allegations  of  tk 
petition  were  correct,  and  that  he  b^ 
properly  consider  these  aflRdavits  in  deC«* 
mining  the  question  of  removaL 

It  is  urged  by  counsel  for  defendaati  fi 
error  that  the  writ  of  error  should  he  dts- 
missed  because  there  was  no  final  judgmsst, 
and  only  in  a  case  where  a  final  jndgnat 
has  been  rendered  can  the  question  of  ji- 
risdiction  be  certified  from  a  drcnit  eoirt 
under    §    5    of    the    court    of  appeals  td,     . 
McLish  V.  Roff,  141  U.  S.  661,  35  Lu  ed.  M    I 
12  Sup.  Ct.  Rep.  118,  is  relied  upon,  in  wUch     . 
it  was  held  that  a  writ  of  error  conU  osff 
be  taken  out  after  final  judgment. 

It  is  true  that,  after  the  circuit  eovt  flf     j 
the  United  States  maintained  its  jarildi^ 
tion,  the  plaintiff  could  hare  gone  oa  aak 
tried    the   case   on   its   merits,   and,  ate 
judgment,  had  there  been  reason  for  doisf     ■ 
so,  taken  the  case  to  the  circuit  conrt  of     i 
appeals;   but,  upon  refusing  to  reeognitttkc  J 
jurisdiction  of  *the  circuit  ooiirt»  final  Ji4tM 
ment  in  the  action  was  rendered,  that  tte     | 
plaintiflT  take  nothing  by  the  suit  and  thit     j 
the  defendants  go  hence  without  day.  sal 
recover    their    costs    against    the  plaiatift 
Whether  this  judgment  would  be  a  bsr  It 
another  action  is  not  now  before  us;  it  ii     ■ 
final,  so  far  as  the  case  is  concerned,  aai 
terminated  the  action. 

Section  5  of  the  court  of  appeals  act  fit- 
vides  that  only  the  question  of  juriadietioi 
shall  be  brought  to  this  court  from  tki 
circuit  court,  and  that  is  all  tliat  is  now  !•• 
fore  us. 

It  is  contended  that  this  case  should  hait 
been  remanded  upon  the  authority  of  Ali* 
bama  Great  Southern  R.  Go.  v.  Thonpsoii 
200  U.  S.  206,  50  L.  ed.  441,  26  Sup.  OL  Bcf^ 
161,  decided  at  the  last  term  of  this  covt 
In  that  case  it  was  held  that,  upon  a  fMi* 
tion  of  removal,  where  a  plaintiif,  !■  gBsi 
faith,  prosecuted  his  suit  aa  upon  a  jM 
cause  of  action,  and  the  removal  waa  WK^ 
when  the  complaint  was  the  only  yltadlM 
in  the  case,  the  action  aa  therein  atalil 
was  the  test  of  removability;  nad  if  Alt  * 
was  joint  in  character,  and  tliere  «•■  M 
showing  of  a  want  of  good  faith  «f  ttl  > 
plaintiff,  no  separable  controversy  vat  fHh  i 
sented  with  a  nonresident  defendaalft  [  ~ 
with  a  citizen  of  the  atate;  in  ol 
if  the  plaintiff  had,  in  good  faith. 
to  make  a  joint  cause  of  action,  tha  i 
of  proper  joinder  ia  not  to  he  triad  b  ttt  i 
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BOT&l  proceedings^  oitd  ihat^  however  that 
g^t  turn  out  upoD  tbe  menta^  for  the 
ipoAe  of  removal  the  C4ise  must  be  held 
be  tb&t  which  the  plaintiff  has  stated  in 
Itin^  forth  hh  eause  of  aetion.  And  m 
mt  case  it  wa.?  said- 

•*T!ie  fact  that  by  answer  the  defendant 
ly  show  that  the  lia1>ilitj  is  aevL^ral  can- 
t  «han|^  tbff  eharactrr  of  the  eas^  made 
**  the  plaint ilT  In  his  pleading  bo  as  to 
fet  the  ri^ht  of  remoYaL  It  u  to  be 
inFWibered  that  we  are  not  now  dealing 
Lth  joinders  whieh  are  shown,  bj  the  pe- 
lion  for  removal  or  otherwise,  to  be  at- 
mpta  to  sue  in  the  state  canrts  with  » 
ew  li>  defeat  Federal  juriidit?tion.  In  such 
kMi  entirely  different  *|uestiona  arise,  and 
le  Federal  courts  may^  i^^d  should^  take 
ii^  aHion  as  will  defeat  attempts  to 
Fiwuffully  *  deprive  parties  entitled  to  sue 
1  the  Federal  courts  of  the  protection  of 
btir  rights  in  those  tribunal  a/' 

And  it  waft  further  stated  in  the  court's 
rpmbn  that  there  was  nothing"  in  that  case 
*>  ioiqa^st  an  attempt  to  eommit  a  fraud 
i|Qir  the  jurisdiction  of  the  Federal  court. 

Kach  discussion  is  had  in  this  case  as 
^  ulielher  the  alleged  eaiise  of  act  ton  is 
Dint  or  ae^^eral  In  it  a  character,  and  whether 
'k»  e^^ration  and  Wettengel  could  be 
InisllT  held  responsible  to  the  plaintiff  upon 
•itt  allefatlonB  of  the  complaint,  but  we  do 
Mt  deem  it  necessary  to  deter  mine  that 
loettiGii]. 

Upon  the  authority  of  the  Alabama  Great 
^oiitliern  Case,  supra^  and  the  preeeditig 
aw5  in  tkis  court  which  are  cited  and  ap- 
^iki  in  the  opinion  in  that  caae,  if  the 
Bonipbint  is  filed  in  good  faith,  the  cause 
*f  iction,  for  the  purpost^s  of  removal,  may 
be  deemed  to  be  that  which  the  plaintiff 
bit  undertaken  to  make  it;  but  in  this 
eue  both  parties  tiled  affidavits  upon  the 
Autjon  to  remand,  for  and  against  the 
f%lt  to  remove* 

Hie  petition  for  removal  was  sworn  to 
hj  tn  agent  of  the  company,  and  defend- 
■ftl  corporation  filed  the  affidavit  of  one 
George  Eisenmayer,  who  testified  that  he 
*w  the  chief  engineer  of  the  company, 
wirged  with  the  planning  of  new  ipparatus 
aa^i  tKe  construction  and  repair  thereof 
tor  the  company,  and  that  Wettengel  was 
emplojed  in  the  office  as  a  draftsman,  with 
■wiersj  other  persona  in  a  similar  capaci- 
tjj  that  the  aole  work  of  Wettengel  was 
*i  saeh  draftsman,  and  that  he  had  nothing 
to  da  with  selecting  plana  or  approving  the 
»Bje^  but  took  the  plans  and  ideas  fur- 
^td  him  and  made  the  necessary  draw- 
N|i  lor  the  use  of  mechanics,  and  that  he 
■*S  no  authority  to  employ  or  discharge 
ioi  or  superintend  work  or  give  ins  true- 
via  to  any  of  the  men  as  to  how  they 
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shottld  perform  their  work.  WetteKj^ei'i 
atfldavit  was  also  6 led,  in  which  he  statetl 
that  for  ten  years  he  had  been  empioiL-d 
as  a  draftsman  by  the  defendant  company; 
that  his  work  was  performed  in  the  office 
of  the  company;  that  he  had  no  duties  out- 
side  of  the  office  or  with  the  plaintiff;  that 
he  had  *no  duty  of  suporlntendencc  in  con-tlMJ 
nection  with  him;  that  be  was  not  charged 
with  any  duty  of  planning  or  conatructing 
the  apparatus  which  was  used  in  the  de- 
fendant's plant;  that  the  designing  and 
selection  thereof  was  made  by  other  per- 
sons, and  that  his  sole  duty  was  to  at- 
tend to  the  mechanical  work  of  drafting, 
baaed  upon  the  ideas  and  plans  of  others; 
that  he  had  no  discretion  whatever  as  to 
the  sort  of  apparatus  to  be  used  in  any  part 
of  defendant's  plant,  nor  as  to  the  atroc 
tures  mentioned  in  plaintiff's  petition;  that 
he  had  nothing  to  do  with  the  planning 
of  the  pota,  no  right  to  determine  what 
they  should  he^  or  whether  a  railing  should 
be  uaed>  nor  what  sort  of  hoisting  appara- 
tus should  be  used  in  connection  therewith; 
that  he  had  no  duty  in  eonneetion  with  the 
plaintiff  aa  to  how  or  when  he  should  do  his 
work,  and  no  authority  to  give  him  in- 
structions; in  short,  that  his  position  was 
merely  clerical  and  his  duties  confined  to 
the  making  of  drawings  to  enable  meehanica 
to  construct  work  from  plans  furnished  by 
others  In  the  employ  of  the  defendant^  and 
that  he  did  not  know  the  plaintiff  by  name, 
and  did  not  know  what  sort  of  work  he  was 
doing  or  in  what  portion  of  defendant's 
plant  he  waa  engaged. 

To  these  affidavits  Wecker,  the  plaintiff, 
filed  a  counter  affidavit,  admitting  that  Ei- 
aenmayer  was  charged  with  the  general  su- 
per dslou  of  the  work  and  business  of  the 
company  at  the  place  .plaintiff  was  em- 
ployed and  received  his  injury,  and  stating 
that  just  prior  to  the  construction  of  the 
furnace  structure  he  heard  Eiaenmayer  di- 
rect  Wettengel  to  prepare  plans  for  a  fur- 
nace to  he  erected  where  the  one  was  built 
flhortly  after,  upon  which  the  plaintiff  was 
at  work  when  he  received  his  injuries,  and 
states  his  belief  that  the  defendant  Wetten- 
gel planned  and  directed  the  construction  of 
the  furnace. 

Upon  these  afTidavits  the  eourt  reached 
the  conclusion  thatt  considered  with  the 
complaint,  they  showed  conclusively  an  at- 
tempt to  defeat  the  jurisdiction  of  the  Fed- 
eral court  by  wrongfully  joining  Wettengel. 

The  consideration  of  these  affidavits  clear- 
ly shows  that  Wcttengcra  employment  was 
not  that  of  a  superior  or  fiupcrintendcnt, 
*or  one  charged  with  furniiahing  designs,  for[l85l 
it  is  not  contradicted  that  he  was  employed 
aa  a  draftsman,  receiving  his   instructions 
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from  others;  nor  la  there  the  slightest  at- 
tempt to  sustain  the  allegations  of  the  pe- 
tition that  Wettengel  was  a  superintendent 
over  the  plaintiff,  or  had  any  authority  to 
direct  his  work  or  to  give  him  instructions 
as  to  the  manner  in  which  his  duty  should 
be  performed.  The  testimony  certainly 
shows  no  basis  for  these  charges.  The 
affidavit  of  Wecker,  except  as  to  the  state- 
ment of  his  belief,  admits  that  Eisenmayer 
was  superintendent,  and  claims  that  he 
heard  him  direct  Wettengel  to  prepare 
plans  for  a  furnace  structure.  This  is  not 
inconsistent  with  the  undisputed  testimony 
as  to  the  nature  and  character  of  Wetten- 
gel's  employment  in  the  subordinate  capac- 
ity of  a  draftsman. 

In  view  of  this  testimony  and  the  ap- 
parent want  of  basis  for  the  allegations  of 
the  petition  as  to  Wettengel's  relations  to 
the  plaintiff,  and  the  uncontradicted  evi- 
dence as  to  his  real  connection  with  the 
company,  we  think  the  court  was  right  in 
reaching  the  conclusion  that  he  was  joined 
for  the  purpose  of  defeating  the  right  of 
the  corporation  to  remove  the  case  to  the 
Federal  court. 

It  is  objected  that  there  was  no  proof 
that  Wecker  knew  of  Wettengel's  true  rela- 
tion to  the  defendant,  and  consequently  he 
could  not  be  guilty  of  fraud  in  joining  him; 
but  even  in  cases  where  the  direct  issue  of 
fraud  is  involved,  knowledge  may  be  im- 
puted where  one  wilfully  closes  his  eyes 
to  information  within  his  reach. 

It  is  further  objected  that  the  court 
should  not  have  heard  the  matter  upon  affi- 
davits, and  should  have  required  testimony, 
with  the  privilege  to  cross-examine;  but 
the  plaintiff  made  no  objection  to  the  con- 
sideration of  affidavits  in  support  of  the 
petition  for  the  removal,  and  himself  filed 
a  counter  affidavit.  In  this  state  of  the 
record  there  certainly  can  be  no  valid  ob- 
jection to  the  manner  in  which  the  court 
heard  and  considered  the  testimony. 

While  the  plaintiff,  in  good  faith,  may 
[186]  proceed  in  the  state  *courts  upon  a  cause  of 
action  which  he  alleges  to  be  joint,  it  is 
equally  true  that  the  Federal  courts  should 
not  sanction  devices  intended  to  prevent  a 
removal  to  a  Federal  court  where  one  has 
that  right,  and  should  be  equally  vigilant 
to  protect  the  right  to  proceed  in  the  Fed- 
eral court  as  to  permit  the  state  courts,  in 
proper  cases,  to  retain  their  own  jurisdic- 
tion. 

Reaching  the  conclusion  that  the  court 
did  not  err  in  holding  upon  the  testimony 
in  this  case  that  the  real  purpose  in  joining 
Wettonpel  was  to  prevent  the  exercise  of 
the  right  of  removal  by  the  nonresident  de- 
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fendant,  we  affirm  the  action  of  the  Ct-     i 
cult  Court  In  refodng  to  remand  the  cml 
Judgment  affirmed. 


SHROPSHIRB,  WOODUFJf,  ft  00« 

v. 

BUSH  et  al.,  Tnuteee^  efce. 

(See  a  C.  Reporter'e  ed.  18^181.) 

Bankruptcy— preference*— asaigiied     (Urn 
for  wages. 

The  priority  of  payment  of  w^m 
"due  to  workmen,  clerks,  or  servants"  gim 
by  the  bankruptcy  act  of  July  1,  1808  (M 
SUt.  at  L.  563,  chap.  541,  U.  S.  Comp.  StiL* 
1901,  p.  3447),  §  64,  when  earned  vikkii 
three  months  before  the  oommenoemflsl  d 
the  bankruptcy  proceedings,  extendi  tl 
claims  which  had  been  assigned  befon  thl 
bankruptcy  proceedings  were  begun. 


[No.  410.] 

Submitted     December     20,     1908. 
January  7,  1907. 
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N  A  CERTIFICATE  from  the  Vdtd 
States  Circuit  Court  of  Aj^eals  fm  Hi 
Sixth  Circuit  presenting  the  question  whilk- 
er  assigned  claims  for  wages  are  enthM  tl 
priority  of  payment  under  the  banknipt  lA 
Answered  in  the  affirmative. 

The  facts  are  stated  in  the  opinioa. 

Mr.  Charles  F.  Benjamin  snbmitted  tb 
cause  for  Shropshire,  Woodliff,  ft  On  Ife 
Rutherford  Lapsley  was  on  the  brief: 

A  priority  is  defined  as  "a  legal 
or   preference,   as   in    saying   that 
debts  are  paid  in  priority  to  others,  or  tlii 
certain  encumbrances  of  an  estate  m  ifr 
lowed  priority  over  others;  that  is,  thij 
allowed  to  satisfy  their  claim  out  of  Hi' 
estate  before  others  can  be  admitted  to  m^ 
share  therein." 

22  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  Uff. 

Liens  created  by  statutes  which  m  Ml 
merely  declaratory  of  the  common  law,  mi 
which  are  not  dependent  for  their 
on  the  possession  of  the  property  to 
they  are  attached,  are  generally 
and  an  assignment  of  the  daim  for 
such  lien  is  security  will  usually  eur; 
it  the  right  to  the  lien. 

19  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  tt 

The  right  of  priority  in  a  wage  date  ill 
right  which  attaches  to  the  debt,  and 
the  person  of  the  original  erediior;  ■ 
right  passes  by  assignment  to  the 

Northern  P.  R.  Co.  t.  Lamont,  18  GL  GL 
364,  32  U.  S.  App.  480,  89  Fed.  28; 
bus,  S.  ft  H.  R.  Co.'s  Appeal.  48  C  C 
275,  109  Fed.  177;  Re  Kerby-Dennb  ik, 
C.  a  A.  677,  95  Fed.  118;  Union  TMk 


Shsqfshxbe,  WooDiiCfy  &  Co.  ?.  Bush 


187,  IBB 


i  107  U.  S.  506,  27  L.  e±  490,  2 
lep,  209;  Burnham  f,  Bowen,  111 
2S  L.  ed.  SOe,  4  Sup.  Ct,  Rep.  675; 
V.  Bini,  80  Tex.  1,  26  Am,  St, 
13  S.  W,  8&5i  Ee  Waties,  39  Fed. 

wmnee  of  prioritj  to  the  assignee 
cl&im  is  not  ag&ifist  public  policy, 
tet  in  almost  every  case  in  the 
fid  for  the  benefit,  of  the  laborer, 
f.  Wenham,  2m  IIL  252,  65  L.R.A. 
.m.  Bt  Rep.  233,  70  N,  E,  bU,  13 
r,  Eep.  210. 

L  reasonable  conetruction  of  the 
he  mciy  the  petitioners  are  entitled 
fj  prei^nting  their  elaim  aa  aa- 
wmg!B  claims. 

rn,  4  Ben.  142,  Fed.  Cm.  No,  1,974; 
OiroUfia  Car  Co.  127  Ft'd,  178,  11 
r.  Rep,  4aS ;  Re  Campbell^  102  Fed. 
Harmon,  12S  Fed.  170,  11  Am. 
&p,  04;  Leftwieh  LumbEir  Co,  ?, 
Mat,  Bldg.  L.  &  Sar,  Asso.  104 
[B  S^.  48;  5  Thomp.  Corp.  I  7117. 
George  B,  LancaBter  and  John  P. 
ibmitted  the  cause  for  BtMb  et  al. 

H.  Beal  and  Williams  &  Lancaa- 
on  the  brief: 

at  ion  certified  has  been  answered 
ative  by  every  Federal  court  tbat 

haa  had  occasion  to  pass  upon  it. 
tlund,  99  Fed.  300;  Re  Campbell, 
6S6;  Re  North  Carolina  Car  Co. 
7S;  Ee  Harmon^  128  Fed.  170;  Re 

58  C.   C,   A,   320,   121   Fed.  982. 

Loveland,  Bankr,  276;  Collier, 
3;  Brandenburg,  Bankr.  1043;  5 
A  Proc.  p,  386;  Re  St.  Louis  Ice 
orage  Co,  147  Fed,  762. 
:ke  statute  of  a  state,  by  its  ex- 
iSj  limits  the  lien  given  to  tboae 
wages  shall  be  due  upon  the  hap- 

a  given  event,  it  will  be  found 
signment  of  the  wages »  made  prior 
ent»  does  not  carry  with  it  a  lien, 
e,  L.  &  W,  R.  Co.  V.  Oxford  Iron 
J.  Eq,  192. 

tiee  Moody  delivered  the  opinion 

rt* 

jelleea  are  truateea  of  the  bank- 

e  C|f  the  Southern  Car  &  Foundry 

The  appellantSj  before  the  eom- 
t  of  the  proccediTigs  in  bankrupt- 
ed by  purchase  and  assignment  n 
her  of  claims  for  wages  of  work- 
a«rrantB,  none  c?tceeding  $300  in 
ad  all  earned  within  three  months 

date  of  the  coramencement  of  the 
a  in  bankruptcy.  The  district 
the  eastern  district   of  Tennessee 

judgment  disallowing  priority  to 
na,  because,  when  filed,  tbey  were 
»  workmen,  clerks,  or  servants." 

U.  S.,  Book  51.  28 


On  appeal  to  the  circuit  court  of  appeata 
for  the  sixth  circuit  that  court  duly  certi- 
fied here  for  Instructiona  tho  following  queS' 
tion : 

"la  an  assignee  of  a  elaim  for  waget 
earned  within  three  months  before  the  com- 
mencement of  proceedings  in  bankruptcy 
agajnat  the  bankrupt  debtor  entitled  to  pri- 
ority of  payment,  under  §  64  (4)  of  the 
bankrupt  act  [30  Stat,  at  L.  563,  chap,  541| 
U,  S.  Comp.  Stat,  1901,  p.  3447],  when  the 
assignment  occurred  prior  to  the  commence- 
ment of  such  bankruptcy  proceedings!" 

The  question  certified  haa  never  been 
passed  upon  hf  any  •circuit  court  of  appeals,  [188  J 
and  in  the  district  courts  the  decisions  upon 
it  are  conflicting.  Re  Westlund,  9d  Fed,  399; 
Re  St.  Louis  Tee  Mfg.  &  Storage  Co.  147  Fed. 
752;  Re  North  Carolina  Car  Co,  [*cm&fe], 
127  Fed.  178,  where  the  right  of  the  as- 
signee to  priority  was  denied;  Re  Brown, 
4  Ben.  142,  Fed.  Gas,  No.  1,974  [act  of 
1807,  14  Stat,  at  L,  517,  chap,  176};  Re 
Harmon,  128  Fed.  170,  where,  on  facts 
slightly  but  not  essentially  different,  the 
right  of  the  assignee  to  priority  was  af- 
firmed. 

The  bankruptcy  law  fact  July  I,  1898, 
30  Stnt.  at  L.  pp,  544,  5C3,  chap.  541,  U.  S. 
Comp.  Stat.  1001,  p.  3447),  in  g  I,  defines 
"debt"  as  including  "any  debt,  demand,  or 
claim,  provable  in  bankruptcy  "  Section  64, 
under  which  priority  is  claimed  in  this  ease^ 
is,  in  the  parts  materia!  to  the  deter mlna^ 
tion  of  the  question,  as  followa: 

"Sec.  64.  Debts  which  have  priority. — 
-  .  .  h.  The  debts  to  have  priority,  ex- 
cept aa  herein  provided,  and  to  be  paid  in 
full,  out  of  bankrupt  estates  and  the  or- 
der of  payment  J  shall  be  .  .  ,  (4)  wages 
due  to  workmen,  clerks,  or  aervants  which 
have  been  earned  within  three  months  be- 
fore the  date  of  the  commencement  of  pro- 
ceedings, not  to  exceed  three  hundred  dol- 
lars to  each  claimant;     .     .     .'* 

The  precise  inquiry  is  whether  the  right 
of  prior  payment  thus  conferred  is  attached 
to  the  person  or  to  the  claim  of  the  wage- 
earnert  if  to  the  person,  it  is  available 
only  to  him ;  if  to  the  claim,  it  passes  with 
the  transfer  to  the  assignee.  In  support  of 
the  proposition  that  the  right  is  personal 
to  the  wage-eamer,  and  enforceable  only 
by  him,  it  is  argued  that  it  is  not  wages 
pamed  within  the  prescribed  time  which 
are  given  priority ^  but  wages  "due  to  work- 
men^ clerks,  or  servants;"  that  when  the 
('Iivtm  is  assigned  to  another  it  is  no  longer 
''due  to  workmen,  clerks,  or  aervantfi,"  but 
to  the  assignee;  and  therefore,  when  pre- 
sented by  him,  lacks  one  of  the  char  act  eris' 
tics  which  the  law  makes  essential  to  prl* 
ority.    In  this  argument  it  is  assumed  that 
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the  wages  must  be  "due"  to  the  earner  at 
the  time  of  the  presentment  of  the  claim 
for  proof,  or,  at  least,  at  the  time  of  the 
commencement  of  the  proceedings  in  bank- 
ruptcy. Without  that  assumption  the  ar- 
gument fails  to  support  the  conclusion. 
[189] 'But  the  statute  lends  no  countenance  to 
this  assumption.  It  nowhere  expressly  or 
by  fair  implication  says  that  the  wages 
must  be  due  to  the  earner  at  the  time  of  the 
presentment  of  the  claim,  or  of  the  be- 
ginning of  the  proceedings,  and  we  find  no 
warrant  for  supplying  such  a  restriction. 
Regarding,  then,  the  plain  words  of  the 
statute,  and  no  more,  they  seem  to  be  mere- 
ly descriptive  of  the  nature  of  the  debt  to 
which  priority  is  given.  When  one  has  in- 
curred a  debt  for  wages  due  to  workmen, 
clerks,  or  servants,  that  debt,  within  the 
limits  of  time  and  amount  prescribed  by 
the  act,  is  entitled  to  priority  of  payment. 
The  priority  is  attached  to  the  debt,  and 
not  to  the  person  of  the  creditor;  to  the 
claim,  and  not  to  the  claimant.  The  act 
does  not  enumerate  classes  of  creditors  and 
confer  upon  them  the  privilege  of  priority 
in  payment,  but,  on  the  other  hand,  enu- 
merates classes  of  debts  as  "the  debts  to 
have  priority." 

In  this  case  the  Southern  Car  &  Foundry 
Company  had  incurred  certain  debts  for 
wages  due  to  workmen,  clerks,  or  servants, 
which  were  earned  within  three  months  bo- 
fore  the  date  of  the  commencement  of  pro- 
ceedings in  bankruptcy.  These  debts  were 
exactly  within  the  description  of  those  to 
which  the  bankruptcy  act  gives  priority  of 
payment,  and  they  did  not  cease  to  be  with- 
in that  description  by  their  assignment  to 
another.  The  character  of  the  debts  was 
fixed  when  they  were  incurred,  and  could 
not  be  changed  by  an  assig^nment.  They 
were  precisely  of  one  of  the  classes  of  debts 
which  the  statute  says  are  "debts  to  haye 
priority." 

The  question  certified  is  answered  in  the 
afiHrmative,  and  it  is  so  ordered. 


(190]^N0RTHEI^.N  LUMBER  COMPANY,  Appt., 
▼. 
WILLIAM   O'BRIEN,   Albert   J.   Lammers. 
and  Mary  E.  Coffin. 

(See  S.  C.  Reporter's  ed.  190-203.) 

Public  landa— railroad  land  grant — effect  of 
prior  withdrawal  from  entry. 

1.  Land  which,  at  the  date  of  the  grant 
by  the  act  of  July  2,  1864  (13  Stat.  at.  L. 


Note. — As  to  land  grants  to  railroads — 
sec  note  to  Kansas  P.  R.  Co.  ▼.  Atchison,  T. 
&  S.  F.  R.  Co.  28  L.  ed.  U.  S.  794. 
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365,  367,  chap.  217),  to  the  Northern  Pkdb 
Railroad  Company,  was  withdrawn  of  ncori 
for  the  benefit  of  the  Lake  Superior  ft  Vk- 
sissippi  railroad  under  the  pnor  giant  bf 
the  act  of  May  5,  1864  (13  Stat,  at  L  a    ' 
chap.  79),  was  not  "public  land"  witMitk 
meaning  of  the  later  grant,  and  did  Mt    i 
pass  under  it  when  or  because  it  wu  t^ 
sequently  ascertained  tliat  such  land  vm    i 
without  the  line  of  the  definite  loeatioirf    ! 
the  Lake  Superior  &.  Mississippi  Raibwl,    '. 
and   was   within   the    place   limits  of  tk    | 
Northern  Pacific  Railroad,  as  defined  br  Ih 
map    of   definite    location,    but   such  ini 
when  freed  from  the  earlier  grant,  ~ 


a  part  of  the  public  domain,  mibjeet  ai|f 
to  be  disposed  of  under  the  genexml  hm 
laws. 

Public  lands — railroad  land 
cy  of  withdrawal  order. 
2.  An  order  of  the  Land  Departacit 
directing  the  local  land  oflfice  to  somI 
from  pre-emption,  settlement,  and  mm  ft 
"body  of  land  about  20  miles  in  width*  ii 
not  so  uncertain  and  indefinite  as  ts  li 
without  legal  force  as  to  lands  whidi  m 
coterminous  and  within  10  miles  of  thi 
line  of  the  general  route  of  the  railrosd  fir 
the  benefit  of  which  the  order  was  muk^ 
as  such  route  is  defined  on  a  map  or  dh» 
gram  to  which  the  order  refen. 

[No.  121.] 

Argued  and   submitted   December  T.  IM 
Decided  January  14,  1907. 


APPEAL  from  the  United  SUtct 
Court  of  Appeals  for  the  Eighth  CtnA 
to  review  a  decree  which  aflRrmed  a  diMl 
of  the  Circuit  Court  for  the  District  of  Ifr 
nesota,  dismissing  a  bill  to  enjoin  tht  cri> 
ting  or  removing  of  standing  timber  taa 
certain  land  to  which  complainant  daiwl^ 
tie  under  the  Northern  Pacific  B^lnad  kri 
grant.    Afldnned. 

See  same  case  below,  71  C.  C  A.  AN,  III 
Fed.  614. 

The  facts  are  stated  in  the  opinioi. 

Mr.  Charles  W.  Bum  ar8:iied  the  OHI^ 
and,  with  Mr.  James  B.  Kut,  filed  a  W 
for  appellant: 

A  so-called  general  route  witbdrswdl  i^ 
not  withdrawal  from  or  as  agalnit  HgH^' 
tive  control  and  disposition. 

Northern  P.  R.  Co.  ▼.  Sander*,  IN  HK 
620,  41  L.  ed.  1180,  17  Sup.  OLB0^W 
Menotti  ▼.  Dillon,  167  U.  &  708,  4S  L  rfS 
333,  17  Sup.  Ct  Rep.  045;  United 
Oregon  db  C.  R.  Go.  176  U.  &  28,  44  Ltl 
358,  20  Sup.  Ct.  Rep.  261 ;  WUeox  t.  ImI 
Oregon  Land  Go.  176  U.  &  51.  44  L 
368,  20  Sup.  Ct.  Rep.  260;  buHM  P. 
Co.  ▼.  Atchison,  T.  db  &  F.  R.  Ob.  112  OL 
414,  28  L.  ed.  704,  5  Sup.  Ct  Rep.  2B1 

Cases  in  which  withdrawab  of 
the  benefit  of  railroad  oompaaies  havt 
held  to  exempt  the  land  him  the 


NOBTBIB]^   LUMBES  CO,  T.   (yBMEIf; 


ijtiejit  legislative  dispositioas  of 
pobtie  domain  are  all  mstancea  of  withdraw - 
y  njwn  definite  lociitioti. 

Koftbem  P,  R.  Uo,  v,  Musfler-Saiintrj 
lABd,  Logging,  &  Mfg,  Co.  16S  U.  S.  604,  42 
-.  ed,  59<J,  18  Sup.  Ct.  Rep.  205;  St.  Paul  & 
».  E  Co.  T,  Nortliem  P.  R.  Co.  130  U.  S, 
,  17,  35  L.  ed.  17,  83,  11  Sup.  Ct.  Rep.  380; 
rafejusia  C  R,  Co.  ?.  Forsythe,  150  U-  S. 
A  i9.  m  U  ed.  71,  72,  15  Sup.  Ct.  Rep. 
0^:  LaIcc  Superior  Sbip  Canali  R.  &  Iron 
jb.  ¥.  Cimnmgliam,  155  U,  S.  354,  373,  375, 
i  L  ed.  Ifi3,  180,  100,  15  Sup.  Ct.  Rep. 
,03. 

ftilj  tboaa  withdfawali  we  effective  as 
ifsiitft  subgequetit  legtslativc?  grikfits  whicJi 
mi  made  for  the  protectiou  of  possiblj  Te«i- 
id  rights. 

Kewhali  V.  Sanger,  9£  U.  8.  7fll,  764,  765, 
BL  ed.  769,  77Q;  Doolan  v.  Carr,  125  U.  S. 
HS,  51  Lu  ed.  844,  8  Sup.  Ct.  Rep.  1228 
>mtwn  V.  United  States,  148  U,  S,  301, 
ff  L  ed.  45&,  13  Sup.  Ct.  Rep.  595;  Kunaas 
IR.  C«.  V.  Dunmeyer,  113  U.  8.  629,  28  L. 
a  1122,  5  Sup.  a.  Rep.  566;  Siou^  Otj 
1 1.  F.  Town  Lot  &  Land  Co.  v,  Griffey,  143 
X  a  32,  36  L.  €d.  64,  12  Sup.  Ct.  Rep.  362; 
h3img9  *  D.  R-  Co.  v.  Whitney,  132  U.  S. 
167,  33  Ll  ^.  363,  10  Sup.  a.  Rep.  112; 
Stnian  v.  Northern  P.  R.  Co,  145  U.  S. 
185,  36  L.  ed.  806,  12  Sup.  a.  Rep.  856; 
ITliitney  v.  Taylor,  158  U,  8.  B5,  30  L.  ed. 
Wfl,  15  Sup.  Ct.  Rep.  796;  Wolcott  v.  Dea 
Koieea  Nav.  &  R.  Co.  5  Wall.  681,  18  L 
Ami  Williams  v.  Baker.  17  Wall.  144, 
!l  L  ed,  561;  Woljcy  v.  Chapman,  101  U. 
1156.  25  L.  ed.  915. 

Mr.  J,  H,  Seaiks  submitted  the  cause  for 
ippellces: 

When  the  ootttext  limits  and  restraiaa 
Ike  meaning  of  the  word  "about,"  its  use 
lo«a  Qot  materially  impajr  the  certainty  of 
I  description. 

Adami  v.  Harrington,  114  Ind.  66,  14  N. 
K.  (08;  Corey  v.  Swagger,  74  Ind.  211 ;  Jones 
f.  Rtimtner,  2  Litt.  (Ky. )  161 ;  Purinton  v. 
W|Iey,  4  Me.  2S6;  Stevens  v.  McKnight,  4D 
^  St.  341 1  Baltimore  Permanent  Bldg.  & 
^  Soc  V.  Smith,  64  Md.  204,  30  Am.  Rep. 
I?4i  Sanders  V.  Morriflon,  2  T.  B.  Mon.  109, 
MAm.  Dee,  140;  Shipp  v.  Miller,  2  Wheat. 
fl«.  i  L  ed.  248;  Cutta  v.  King,  5  Me.  482: 
fcdfey  T.  Taylor,  5  Cnuieh,  224,  3  L.  ed.  86; 
■efcown  ▼,  Fannel,  2  Wheat.  206,  4  I>»  ed. 
SI. 

Laid*  withdrawn  from  Hale*  ctc.^  are  not 
public  laoda"  within  the  meaning  of  rail 
Qid  granta. 

Northern  P.  R.  Co.  v.  Musser-Sauntry 
•ad.  Logging,  4  Mfg,  Co.  168  U.  S.  604, 
!L  ed.  596,  18  Sup.  Ct.  Rep,  205:  Wolcott 

Dei  Moinea  Nav.  &  R.  Go.  6  Wall.  681, 

L  ed.  680;  St.  Paul  k  P.  R.  Co.  v. 
'rthens  R  R,  Co.  139  U.  S.  1,  18,  35  L. 


ed.  77,  84,  U  Sup.  a.  Rep.  380|  Hewitt  v- 
Sehultf,  180  U.  a.  130,  45  L.  ed.  493,  21  Sup. 
Ct.  Rep.  30D;  Wilcox  v.  Jackson,  13  Pet* 
408,  10  L.  ed.  264;  Leavenworth,  L.  &  G.  R. 
Co.  V.  United  States,  02  U.  S.  733,  23  L.  ed. 
634;  Newhall  v.  Sanger,  02  U.  S.  761,  23 
L.  ed.  769;  Doolan  v.  Cair,  125  U.  S.  618, 
31  L.  ed.  844,  8  Sup.  Ct.  Rep.  1228;  Camemn 
V.  United  States,  148  U.  S.  301,  37  L.  ed. 
450,  13  Sup,  Ct.  Rep.  505;  Kansas  R  R.  Cb. 
r.  Dunmeyer,  113  U.  S.  629,  28  L.  ed.  1122, 
5  Sup.  Ct.  Rep.  5G6;  Hastinga  &  D.  R.  Co. 
V.  Whitney.  132  U.  S.  357,  33  L.  ed.  363.  10 
Sup.  Ct.  Rep.  112;  Sioux  City  &  L  F.  Town 
Lot  A  Land  Co.  v.  Griffey,  143  U.  8.  32,  36 
L,  ed,  64,  12  Sup.  Ct.  Rep.  362;  Bardon  v, 
Nortberti  P.  H.  Co.  145  U.  S.  535,  36  L  ed, 
806,  12  Sup.  Ct.  Rep.  856;  Whitney  v.  Tay- 
lor, 158  U.  3.  85,  30  L.  tid.  906,  16  Sup. 
a.   K^p,   706. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court - 

This  suit  involves*  the  title  to  the  south 
half  of  the  aouthcast  quarter  of  section 
twenty ' seven,  township  fifty -two  north, 
range  fifteen  west,  in  the  state  of  ihlinne* 
aota. 

•The  principal  question  in  the  case  ii[ 
whether  the  land  in  dispute  waa  embraced 
by  the  grant  of  public  lands  made  by  Gon- 
greas  July  2d,  18G4  {VS  Stat,  at  L.  365,  307, 
chap.  217),  to  the  Northern  Pacific  Railrond 
Company,  in  aid  of  the  conatruetion  of  a 
railroad  and  telegraph  line  from  Lake  Su- 
perior to  Puget  sound.  If  it  was  not,  then 
the  decree  of  the  circuit  court  dismissing  the 
bill  waa  right,  as  was  thnt  of  the  circuit 
court  of  appeals,  affirming  that  decree. 

By  the  act  of  May  6th,  1864  {IZ  SUt. 
at  L.  64,  chap.  70 ) ,  Congreaa  made  a  grant 
of  public  lands  to  the  state  of  Minneeota  in 
aid  of  the  construction  of  a  railroad  from 
St.  Paul  to  the  head  of  Lake  Superior.  This 
grant  was  vested  in  the  Lake  Superior  & 
Mississippi  Railroad  Company,  and  that 
company,  on  the  Tth  day  of  May,  1864,  filed 
its  map  of  general  route.  This  map  waa 
iiccepted  by  the  Land  Department,  and  a 
copy  was  transmitted  May  26th,  1861,  to 
the  proper  local  land  office,  which  waa  in- 
formed of  the  approval  by  the  Secretary  of 
the  Interior  of  a  withdrawal  of  lunrfa  for 
the  Lake  Superior  d  Mi$m»»ippi  road,  and 
that  oflice  waa  ordered  to  suspend,  and  it 
did  suspend,  **from  pre-emption,  settlement, 
and  sale  a  body  of  land  about  20  miles  in 
^\'idth,"  ft*  indicated  on  the  above  map.  The 
land  in  diapuie  waa  within  the  exterior 
lines  of  thia  general  rontp  of  the  Lake  Su- 
perior &  Mississippi  roadp  as  defined  by  ita 
map,  and  was  part  of  ike  land  9o  wiih^ 
tiratt^. 

Aftm'  the  acceptance  of  the  map  of  gen- 
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eral  route  of  the  Lake  Superior  k  Missis- 
sippi Railroad,  and  after  the  withdrawal 
by  the  Land  Department,  for  the  benefit  of 
that  company,  of  the  lands  covered  by  that 
map,  Congress,  by  the  above  act  of  July  2d, 
1864  (13  Stat,  at  L.  365,  367,  chap.  217), 
declared  "that  there  be,  and  hereby  is,  grant- 
ed to  the  'Northern  Pacific  Railroad  Com- 
pany,' its  successors  and  assigns,  for  the 
purpose  of  aiding  in  the  construction  of 
said  railroad  and  telegraph  line  to  the  Pa- 
cific const,  and  to  secure  the  safe  and  speedy 
transportation  of  the  mifils^  troops,  muni- 
tions of  war,  and  public  stores,  over  the 
route  of  said  line  of  railway,  every  alternate 
section  of  public  land,  not  mineral,  desig- 
[104]nated  by  odd  numbers,  to  the  'amount  of 
twenty  alternate  sections  per  mile,  on  each 
side  of  said  railroad  line,  as  said  company 
may  adopt,  through  the  territories  of  the 
United  States,  and  ten  alternate  sections  of 
land  per  mile  on  each  side  of  said  rail- 
road whenever  it  passes  through  any  state, 
and  whenever,  on  the  line  thereof,  the  Unit- 
ed States  have  full  title,  not  reserved,  sold, 
granted,  or  otherwise  appropriated,  and  free 
from  pre-emption  or  other  claims  or  rights, 
at  the  time  the  line  of  said  road  is  definite- 
ly fixed,  and  a  plat  thereof  filed  in  the  of- 
fice of  the  Commissioner  of  the  General  Land 
Office." 

In  1866  the  Lake  Superior  &  Mississippi 
Railroad  Company  filed  a  map  of  the  def- 
inite location  of  its  road,  from  which  it  ap- 
peared that  the  land  in  dispute  was  outside 
of  the  place,  indemnity,  and  terminal  limits 
of  that  road  as  thus  located. 

In  1882  the  Northern  Pacific  Railroad 
Company  filed  its  map  of  definite  location, 
which  showed  that  the  particular  lands  here 
in  dispute  were  in  the  place  limits  indicat- 
ed by  that  map. 

In  1883  the  latter  company  filed  in  the 
proper  office  a  list  of  lands  which  it  assert- 
ed were  covered  by  the  grant  made  to  it 
on  July  2d.  1864,  and  on  that  list,  among 
other  lands,  were  those  here  in  dispute. 

In  1901  the  Commissioner  of  the  Land 
Onice  refused  to  approve,  and  rejected,  the 
list  so  far  as  the  lands  now  in  question  were 
concerned,  upon  the  ground  that,  although 
they  appeared,  after  the  definite  location  of 
the  Northern  Pacific  Railroad,  to  be  within 
the  primary  limits  of  the  grant  made  for 
that  road  by  the  act  of  July  2d,  1864,  they 
"were  excepted  from  the  operation  of  said 
grant,  because  they  were,  at  the  date  of  the 
passage  of  said  act.  within  10  miles  of  the 
probable  route  of  the  Lake  Superior  A  Mis- 
sissippi Railroad,  in  aid  of  the  construction 
of  which  a  grant  was  made  by  the  act  of 
May  5th.  1864,  and  were  emhrarrd  icithin 
the  withdrawal  of  May  26th.  1864,  made  on 
acoount  of  the  last-mentioned  grant."  The 
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question  was  taken  on  appeal  to 
retary  of  the  Interior,  uid  he  altc 
the  above  list,  rendering  a  deeiii' 
date  of  *Jufy  16th,  1901,  mffirmin| 
cision,  of  the  Commissioner, — the  \ 
ruling  that,  as  these  lands  were,  at 
of  the  grant  to  the  Northern  Paa 
road  Company,  already  ''ineludac 
an  existing  and  lawful  withdrawal 
aid  of  a  prior  grant,"  they  were  i 
deemed  "public  lands"  when  the  ! 
Pacific  grant  of  1864  was  made,  i 
soquently,  were  not  embraced  by  thi 
The  Secretary  held  that  the  fad 
right  under  a  prior  grant  did  not  i 
ly  attach  to  the  lands  here  in  quea 
immaterial;  "first,  because  the  act 
2,  1864,  was  a  grant  «a  pro'senti,  an 
because  a  reservation  on  acoount  oi 
grant  will  defeat  a  later  grant  lila 
July  2,  1864,  whether  the  lands  ai 
in  satisfaction  of  the  prior  grant 
Re  Northern  P.  R.  Co.  31  Land 
Under  that  decision  the  above  list 
the  Northern  Pacific  Railroad  Com] 
formally  and  finally  canceled,  ai 
lands  were  never  assigned  to  it  by  1 
Department. 

Although  the  stipulation  of  the 
as  to  the  facts  is  very  lengthy,  tl 
stated  are  sufficient  to  present  t 
upon  which,  it  is  agreed,  the  decisii 
case  depends. 

We  have  seen  that,  at  the  dat 
grant  of  July  2d.  1864,  to  the  Nort 
cific  Railroad  Company,  the  partiei 
in  dispute  was  within  the  lines  di 
by  the  accepted  map  of  the  genet 
of  the  Lake  Superior  ft  Miasiisi|i 
road;  and  that  the  grant  for  the  ] 
Pacific  Railroad  was  of  "public  IaB< 
the  land  here  in  dispute  public 
the  date  of  the  passage  of  that  act 
reason  of  its  having  been  then  wi 
by  the  Land  Department  from  pre- 
settlement,  and  sale,  it  was  not,  at 
of  the  Northern  Pacific  grant,  to  bi 
public  land,  did  that  grant  attai 
when  the  Nortliern  Pacific  road  ' 
initely  located  in  1882?  ThcM  ( 
were  answered  in  the  negative  bj 
circuit  court  and  the  unanimoiit  j 
of  the  circuit  court  of  appeals.  1S4  ! 
139  Fed.  614. 

It  has  long  been  settled  tnat  the 
the  Northern  ^Pacific  Railroad  Om 
the  act  of  1864  was  one  in  prween 
is.  the  company  took  a  present  tit 
the  (late  of  the  act,  to  the  laadi  < 
by  the  terms  of  the  grant;  the  woe 
there  be,  and  hereby  is,  granted"  li 
"a  transfer  of  present  utle,  not  a 
to  transfer  one  in  the  future."  In 
&  P.  R.  Co.  V.  Northern  P.  R.  Od 
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I,  5,  35  L*  cd.  77,  79,  11  Sup.  Ct,  Hep. 
S190,  the  court  said  that  ''the  route 
i  bfjng  at  the  time  detc:rmined»  the  grant 
m  tht  nattire  of  a  lioat,  and  the  title 
m  not  attAch  to  anj  specific  sections  until 
ftif  wiere  capable  of  identifirationj  but, 
once  identified,  the  title  attached  to 
i  aa  of  the  dat'G  of  the  grant,  except  as 
iueii  i^ctiona  sts  were  specifically  re- 
It  IS  in  this  sense  that  the  grant 
Itemed  one  in  prfFSenii;  thai^  is  to  aaj^  il 
(  Off  that  character  as  to  all  lauds  within 
tlie  terms  of  the  grant,  and  not  reserved 
tr^m  It  at  tlie  time  of  the  definite  location 
of  tlje  Toute.    This  is  the  construction  given 

10  limtlnr  grants  bj  thi9  court,  where  the 
|iNsticn  lias  been  often  considered;   indeed, 

11  i«  »>  well  settled  as  to  be  no  longer  open 
to  dificuseion.  Schukuberg  v^.  Harrimau, 
li  \XaAL  44,  §0,  22  L,  ed.  551,  554;  Leav 
pvorth,  L.  &  G.  K.  Co.  v.  United  Stfvtes, 
H  V.  S.  7S3,  23  L.  ed.  634;  Misaonri.  K, 
k  Z  K.  Co.  V.  Kanaai  P.  H.  Co.  97  U,  8. 
m,  £4  U  ed.  1095;  St.  Joseph  ^  D.  C.  R. 
Ca  T.  Baldwin,  103  U;  S.  420,  U  L.  ed. 
STB."  The  same  prineiple  was  reaffirmed  in 
iman  ¥.  Northern  R  R.  Co.  145  U.  8. 
131,543,  36  L.  ed.  S06,  610,  12  Sup.  Ct  Rep, 
f^,  And  in  many  otber  cases  whicli  ar« 
BttUiar  to  tbe  profession  and  need  not  be 

I  Again,  no  lands  passed  that  were  not,  at 
m  <ki^  of  tlie  grant,  public  land ;  that  li, 
liocb  "open  to  sale  or  other  disposition  un- 
der general  laws;*'  not  lands  "to  which  any 
cliimj  or  rights  of  otbers  have  attached." 
Eirdou  T.  Northern  P.  R.  Co.  supra-  At  the 
tim*  of  the  grant  of  1864  to  tbe  Northern 
hM<^  Railroad  Company  the  lands  here  In 
difpiute  were^  as  we  ha^e  seen,  among  those 
withdrawn  by  the  Land  Department  from 
pTt-emptjon,  settlement,  and  sale,  and  were 
ketd  ipeeifically  under  tbe  grant  of  May  Sth, 
IB&l,  for  the  Lake  Superior  &  Mississippi 
liilrotd.  They  were  not,  therefore,  public 
kiidi  embraced  by  the  later  grant  to  the 
]othtr  company.  *The  grant  of  the  Northern 
F^ifi{^  Han  road  Company  spoke  as  of  the 
to  of  the  aet  of  July  2d,  16641  and  that 
AAQipmaj  did  not  acquire  any  title  to  these 
btdi,  then  withdrawn,  by  reaaon  of  the 
iixi  tli4t  when  its  line,  at  a  subsequent  date, 
*ii  definitely  located,  they  had  become  freed 
f^ota  the  ^rant  made  by  the  act  of  May  5th^ 
3^p  to  the  state  of  Minnesota.  Being  at 
tb  date  of  the  grant  of  July  2d,  1864,  un* 
^  tk§  opcmiion  of  an  ord^  of  withdrawal 
h  tSu  Land  Deparimeni^  tbej  were  not  in 
^  CitegoTj  of  lands  embraced  by  that 
P»at  of  *'pub!ic  lands."  When  the  with- 
^»ml  order  ceased  to  be  in  force  the  lands 
^  mtbdrmwn  did  not  pass  under  tbe  later 
Nat,  but  became  a  part  of  tbe  public  do- 
Riin,  mbject  to  be  dispoied  of  under  the 
0«U.  8. 


^neral  land  laws,  and  not  to  be  claimed 
under  any  railroad  land  grant  There  li 
no  escape  from  tbis  eoncluston  under  tba 
adjudged    cases. 

In  Kansas  P.  R,  Co.  v,  Dunmeyer,  113  U. 
S.  629,  28  L.  ed.  1122,  5  Sup,  Ct.  Rep. 
506,  in  which  the  attempt  wms  made  to  in- 
clude within  a  railroad  grant  Isnds  to 
vvhicli  a  homestead  claim  had  p  rev  tonal  y 
attached,  but  which  claim  bad  ceaaed  to  ex- 
ist when  tbe  line  of  the  railroad  wa^  defl- 
nitely  fixed,  the  court,  speaking  by  Mr.  Jus- 
tice Miller,  said;  '^o  attempt  has  ever 
been  made  to  include  lands  reserved 
to  tbe  United  States,  which  reserva- 
tion afterwards  ceased  to  exist,  with- 
in the  grant,  though  this  road,  and 
others  with  grants  in  similar  language,  have 
more  than  once  passed  through  military 
reservations,  for  forts  and  other  purposes, 
which  have  been  given  up  or  abandoned  as 
such  reservat k>na,  and  were  of  great  value. 
Nor  is  it  understood  that,  in  onj/  rase  where 
latid^  had  been  oihencise  di^i posed  oft  their 
rev^mon  to  the  government  brought  them 
icithin   the  grant.*' 

In  Bardon  v.  Northern  F.  R.  Co.  supra, 
Mr.  Juatice  Field,  delivering  the  unanimous 
judgment  of  the  court,  saldj  "In  the  Leav- 
enworth Case,  snpra,  the  appellant,  the  rail- 
road company,  contended  that  the  fee  of 
the  land  was  in  the  United  States,  and  only 
a  right  of  occupancy  remained  with  tbe  In* 
dians;  that,  under  tbe  grant,  the  state 
would  hold  the  title  subject  to  their  right 
of  occupancy;  but,  as  that  had  •been  subse-IlftS" 
quently  extinguished,  there  was  no  souufl 
objection  to  tbe  granting  act  taking  full 
etTect.  The  court,  however,  adhered  to  its 
conclusion,  *  that  the  land  covered  by  the 
grant  could  only  embrace  lands  which  were, 
at  tbe  time,  public  lands,  free  from  any 
lawful  claim  of  other  parties,  unless  there 
was  an  express  provision  showing  that  the 
grant  was  to  tiave  a  more  extended  opera- 
tion,— citing  tbe  decision  in  Wilcox  v.  Jack- 
son, 13  Pet-  498,  10  L.  ed.  204,  to  which  wo 
have  referred  above,  that  land  otioe  legal  Iff 
appropriated  to  anjf  purpose  was  thereby 
severed  from  the  puMic  domam,  and  a  tM&- 
sequent  sale  would  not  he  construed  to  em- 
brace itf  though  not  Mpedallg  resorved. 
And  of  the  Indians^  right  of  occupancy  it 
said  that  this  right,  with  tbe  correlative  ob- 
ligation of  tbe  government  to  enforce  It, 
negatived  the  idea  that  Congress,  even  in 
the  absence  of  any  positive  stipulation  to 
protect  the  Osoges,  intended  to  grant  their 
land  to  a  railroad  company,  either  absolute- 
ly or  cum  onere.  *For  all  practical  pur- 
poses,* tbe  court  added,  *they  owned  it;  ai 
the  actual  right  of  posfl^ssion,  the  only  thing 
they  deemed  of  value,  was  secured  to  them 
by  treaty,  until  tbey  ibould  elect  to  sur* 
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render  it  to  the  United  States,'  Three  jus- 
tices, of  whom  the  writer  of  this  opinion 
was  one,  dissented  from  the  majority  of  the 
court  in  the  Leavenworth  Case;  but  the 
decision  has  been  uniformly  adhered  to  since 
its  announcement,  and  this  writer,  after  a 
much  larger  experience  in  the  consideration 
of  public  land  grants  since  that  time,  now 
readily  concedes  that  the  rule  of  construc- 
tion adopted,  that^  in  the  absence  of  any 
express  provision  indicating  otherwise,  a 
grant  of  public  lands  only  applies  to  lands 
which  are  at  the  time  free  from  existing 
claims,  is  better  and  safer,  both  to  the  gov- 
ernment and  to  private  parties  than  the  rule 
which  would  pass  the  property  subject  to 
the  liens  and  claims  of  others.  The  latter 
construction  would  open  a  wide  field  of  lit- 
igation between  the  grantees  and  third  par- 
ties." 

Again,  in  the  same  case,  where  the  con- 
tention was  that  the  Northern  Pacific  grant 
embraced  lands  to  which  a  pre-emptio^  claim 
had  previously  attached,  but  which  claim 
[199]  was  canceled  *after  the  date  of  that  grant, 
the  court  said:  "That  pre-emption  entry  re- 
mained of  record  until  August  5,  1865,  when 
it  was  canceled;  but  this  was  after  the  date 
of  the  grant  to  the  Northern  Pacific  Railroad 
Company,  and  also  after  the  dates  of  the 
several  grants  made  to  the  state  of  Wiscon- 
sin to  aid  in  the  construction  of  railroad 
and  telegraph  lines  within  that  state.  The 
cancelation,  as  already  aaidy  did  not  have 
the  effect  of  bringing  the  land  under  the 
operation  of  the  grant  to  the  Northern  Pa- 
cific Railroad  Company;  it  simply  restored 
the  land  to  the  mass  of  public  lands,  to  be 
dealt  with  subseijULMitly  in  the  same  man- 
ner as  any  other  public  lands  of  the  United 
States  not  covered  by  or  excepted  from  the 
grant." 

In  United  States  v.  Southern  P.  R.  Co. 
140  U.  S.  570,  000.  36  L.  ed.  1091,  1101,  13 
Sup.  Ct.  Rep.  152,  100.  this  court,  speaking 
by  Mr.  Justice  Brewer,  said:  "Indeed,  the 
intent  of  Congress  in  all  railroad  land 
grants,  as  has  been  understood  and  declared 
by  this  court  again  and  again,  is  that  such 
grant  shall  operate  at  a  fixed  time,  and 
shall  take  only  such  lands  as  af  that  time 
ire  public  lands,  and,  therefore,  grantable 
by  Congress,  and  is  never  to  be  taken  as  a 
floating  authority  to  appropriate  all  tracts 
within  the  specified  limits  which,  at  any 
subsequent  time,  may  become  public  lands." 
In  Whitnev  v.  Taylor,  158  U.  S.  85,  92,  30 
L.  ed.  OOO"  908,  15  Sup.  Ct.  Rep.  796,  799, 
Mr.  Justice  Brewer,  again  speaking  for  the 
court,  said:  **That  when,  on  the  records  of 
tlie  local  land  office,  there  is  an  existing 
claim  on  the  part  of  an  individual  under 
the  homestead  or  pre-emption  law,  which 
ha-*  lH?en  recognized  by  tlie  officers  of  the 
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government,  and  hms  not  been  eanedrii 
set  aside,  the  tract  in  respect  to  which  tk 
claim  is  existing  ts  excepted  from  the  «| 
eration  of  a  railroad  land  grant  eontiiu 
the  ordinary  excepting  clauses,  sad  th: 
notwithstanding  such  claim  may  not  be  a 
forceable  by  the  claimant^  and  is  nbjs 
to  cancelation  by  the  government  it  I 
own  suggestion  or  upon  the  applieatioi  < 
other  parties.  It  was  not  the  intestii 
of  Congress  to  open  a  controversy  betvn 
the  claimant  and  the  railroad  comptoy  i 
to  the  validity  of  the  former's  claim.  I 
was  enough  that  the  claim  existed  aad  tl 
question  of  its  validity  was  a  matter  to  1 
settled  between  *the  govemmeut  and  fl 
claimant,  in  respect  to  which  the  rufail 
company  was  not  permitted  to  be  hmti 
In  Spencer  v.  McDougal,  159  U.  S.  U,i 
L.  ed.  77,  15  Sup.  Ct.  Rep.  1026,  the  mi 
referred  to  Wolcott  v.  Des  Moines  Nsf.  < 
R.  Co.  5  Wall.  681,  18  L.  ed.  689,  is  vUe 
the  question  arose  whether  a  grant  d  pd 
lie  lands  on  each  side  of  Des  Moinei  riiff 
in  aid  of  navigation,  terminated  at  tk 
mouth  of  Raccoon  fork  or  extended  ski 
the  whole  length  of  the  river  to  the  aoril 
em  boundary  of  the  state,  and  said:  "H 
Land  Department  ordered  that  Isadi  tt 
whole  length  of  the  river  within  the  itit 
should  be  withdrawn  from  sale.  U  tk 
course  of  subsequent  litigation  it  WM  ii 
cided  by  this  court  that  the  grant  teni 
nated  at  the  mouth  of  the  RaceooB  riff 
But  in  the  case  cited  it  was  held  that  tk 
withdrawal  by  the  Land  Departneit  i 
lands  above  the  mouth  of  the  Raocooa  rhf 
was  valid,  and  that  a  subsequent  railm 
grant,  with  the  ordinary  reserration  dMi 
in  it,  did  not  operate  upon  lande  m  ^ 
drawn.'*  So,  in  Northern  P.  R.  Co.  v.  3b 
ser-Sauntry  Land,  Logging,  k  Mfg.  On.  1' 
U.  S.  604,  607,  611,  42  L.  ed.  596.  597,  M 
IS  Sup.  Ct.  Rep.  205,  206,  207:  "Bntsrii 
gle  question  is  presented  in  this  cast,  tf 
that  is  whether  the  withdrawal  froei  ■! 
by  the  Land  Department  in  March,  18li< 
lands  within  the  indemnity  limits  of  tb 
grant  of  1856  and  1804  exempted  raek  Itfi 
from  the  operation  of  the  grant  t»  tb 
plnintiflf.  It  will  be  perceived  tbil  di 
^lant  in  aid  of  the  defendant  railway  <■ 
pany  was  prior  in  date  to  that  to  the  flili 
tiflf,  and  that  before  the  time  of  the  M 
of  plaintiff's  maps  of  general  roott  saiM 
inite  location  the  lands  were  withdrawi  fe 
the  benefit  of  the  defendant  The  fnul  i 
Uie  plaintiff  was  only  of  lands  to  iriM  A 
United  Stotes  had  'full'titlc.  no« 
sold,  granted,  or  otherwise  ap 
and  free  from  pre-emption,  or  otter  cUH 
or  rights,  at  the  time  the  line  of  mMNI 
is  definitely  fixed.'  The  withdimwal  If  i 
Secretary  in  aid  of  the  grant  to  the  alalia 
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[^iruniiiL  wv^  vmUd^  ftiid  operated  ta  with- 
tnw  the  odd -numbered  sections  witbiii  its 
MtM  from  disposal  hf  the  l&nd  officers  of 
be  gorerDment  under  the  general  land  laws. 
Tie  act  of  the  Secretary  was  in  effect  a  res- 
iration.  Wolcott  v.  Des  Moines  Nav.*&  E. 
b.  5  Wall.  681,  18  L  ed.  689-,  Wolsey  v. 
Cli*pasaa,101  U,  S,  756,  25  L.  ed.  915,  and 
dsei  dt^  in  tlie  opinion;  Kamblin  T.  West- 
ra  Land  Co,  147  U.  S.  531,  37  L.  ed.  267,  13 
inp.  Ct.  Rep.  353.  and  eagea  cited  in  the  opin- 
DtL  It  has  alao  been  beld  that  aucb  a  witb^ 
imwal  is  effective  against  claims  arising  un< 
lir  fubsequent  railroad  land  grants.  St. 
k^  k  P*  R  Co,  T.  Northern  P.  R.  Co,  139 
I S,  I,  17,  18,  35  U  ed.  77,  83,  84,  11  Slip* 
X  Re\}.  399;  Wisconsin  C.  R.  Co.  v.  For- 
\phe,  159  U.  S.  46,  54,  40  h,  ed,  71,  73,  15 
Sup,  Ct.  Rep.  1020  J  Spencer  v.  McDougal, 
!51»  U.  S.  62,  40  L.  ed.  7C,  15  Snp.  Ct.  Rep. 
lOSAi  .  .  .  All  that  we  here  hold  li,  tbat 
rlvea  a  witbdrawal  of  lands  within  Indemni- 
;j  limits  la  made  in  aid  of  an  earlier  land 
pnat,  and  made  prior  to  the  filing  of  the 
ifip  of  definite  location  by  a  company  bav- 
Bf  %  later  grants — the  tatter  having  aucb 
tonis  of  exception  and  limitation  as  ^re 
eimd  in  the  grant  to  tbe  plaintiff,-=if  op 
mtu  to  except  the  wiihdraicn  lands  from 
Ap  tuope  of  mAch  later  grants*  The  doe- 
aiies  of  these  cases  were  recogniited  in  the 
went  case  of  Northern  P,  R.  Co.  v.  De- 
taee?,  174  U.  S.  622,  43  L.  ed,  1111,  n  Sup. 
Xfiep.  791, 

la  Tjew  of  these  decision  a  it  ia  clear  that, 
la  the  kiids  in  dispute  were,  at  t\\e  date  of 
tfcf  grant  to  the  Northern  Pacific  Railroad 
jbmpanjr^  withdrawn^  of  record,  for  the  ben- 
ifit  of  the  l.ake  Superior  ^  Mississippi  Rail- 
wid,  under  a  prior  grant,  they  were  not 
pcbli^  landa  within  the  meaning  of  tbe  later 
|iiflt,  and  did  not  conie  under  it,  when  or 
^uae  it  was  subsequently  ascertained  that 
!^ J  were  without  the  line  of  the  definite  lo- 
attoa  of  the  road  of  tbe  Lake  Superior  Hail- 
tad  Company,  and  within  the  place  limits 
if  the  Northern  Pacific,  as  defined  by  its 
*iip  ot  definite  location.  When  freed  from 
Eh*  operation  of  the  accepted  map  of  general 
i^ote  filed  by  the  Lake  Superior  &  Missis- 
nppi  Railroad  Company,  they  did  not  come 
'"'^(^tbe  operation  of  ihe  later  grant  to  the 
Sortbem  Pacific  Railroad,  but  became  a 
?•**  of  the  public  lands  constttutlog  the 
pQMic  domain,  and  subject  only  to  be  dls- 
p«ed  of  under  the  general  laws  relating  to 
^*  pijlic  lands.  If ,  by  the  act  of  July  2d, 
'SW,  Q(r  hefore  the  line  of  the  Northern  Pa- 
^  fiaiiroad  was  definitely  located.  Con- 
^^  had,  in  terma,  appropriated,  for  the 
*Rirft  of  that  road,  any  of  the  lands  em- 
"»€id  fn  the  general  roate  of  the  •other  road, 
'Cerent  question  would  be  pfescnted.  But 
t  did  not  do  lo.  It  only  granted  for  the 
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benefit  of  the  Northern  Pacific  Railroad 
fands  which  thcn^  July  ^d^  1864,  were  pubtio 
lands,  and  no  lands  were  public  jvinds,  with- 
in the  meaning  of  Congress,  whicb^  at  that 
time,  were  withdrawn  by  tbe  Land  Depart- 
ment; that  is,  reserved  for  the  purposes  of  a 
grant  prior,  although  such  reservation 
turned  out  to  have  been  a  mistake. 

The  suggestion  is  made  in  this  connection 
that  the  order  of  the  Land  DepartmeDt  was 
too  uncertain  and  indefinite  to  have  any  le- 
g»l  foree,  because  the  direction  to  the  local 
land  office  was  to  suspend  from  pre -em  p* 
tion,  settlement,  and  eale  "a,  body  of  land 
aht>ui  20  mites  in  width."  We  deera  this  sug- 
geation  without  merit.  The  order  for  with- 
drawal referred  to  the  diagram  or  map  show- 
ing the  road'S  probable  route;  and  it  ia 
agreed  that  the  lands  in  dispute  are  coter- 
minous and  within  10  miles  of  the  line  of 
the  general  route  of  tbe  Lake  Superior  & 
Mississippi  Railroad^  a«  defined  by  the  ahove 
diag^H'm  or  fnap.  The  map,  however  iu* 
definite,  was  intended  to  cover  these  lands. 
It  sufficiently  indicated  these  lands  and  the 
probable  route  of  the  road,  and  thsL  was 
enough. 

Many  cases  are  called  to  our  attention 
which  are  supposed  to  militate  ligains-t  the 
views  we  have  here  expressed.  We  have  ex* 
amined  those  referred  to  and  do  not  perceive 
that  aoy  one  of  them  decided  the  particular 
question  now  before  us.  No  one  of  them 
holds  that  a  grant,  in  prmmnti,  of  public 
lands,  with  tbe  ordinary  reservations,  em- 
braces lands  which,  at  the  date  of  such 
grant,  are  under  the  operation  of  a  formal 
order  of  the  Land  Department,  of  record, 
withdrawing  them  for  the  benefit  of  a  prior 
grant  in  the  event  they  should  be  needed  for 
the  purposes  of  such  grant.  Nor  doeB  any 
of  them  hold  that  the  subsequent  cani^elation 
of  such  withdrawal  order  had  the  effect  to 
liring  them  under  the  operation  of  a  later 
^Tiitit  of  public  lands.  It  is  said  that  United 
Estates  v.  Oregon  &  C.  R.  Co.  170  U.  S.  28, 
44  L.  ed.  358,  20  Sup.  Ct.  Hep.  201,  and 
Wilcox  v.  Eastern  Oregon  Land  Co.  176  U, 
S.  51,  44  L.  ed.  368,  20  Sup.  Ct.  Rep.  200, 
should  be  regarded  as  controlling  and  deci- 
sive of  this  case  for  the  appellant.  We  do 
aot  think  so.  The  ^principal  point  decided  in[S03] 
those  cases  was  that  nothing  in  tht^  act  of 
1B64  prevented  Congress  by  legislation  from 
appropriating  for  the  benefit  of  other  rail- 
road corporations  lands  that  might  he  or 
were  embraced  within  the  g^.nerai  route  of 
the  Northern  Pacific  Railroad;  and  this  for 
the  reason  that  an  accepted  map  of  general 
route  only  gave  the  company  filing  it  an  in- 
choate right,  and  did  not  pass  title  to  spet 
cific  sections  until  they  were  identified  by  ft 
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definite  location  of  the  road.  Besides,  in 
neither  case  was  there  in  force,  at  the  date 
of  the  later  grant,  an  accepted,  effective  order 
of  the  Land  Department  withdrawing  the 
lands  there  in  dispute  pursuant  to  an  ac- 
cepted map  of  the  general  route  «f  the 
Northern  Pacific  Railroad.  If  there  had  been 
an  order  of  that  kind,  it  would  still  have 
been  competent  for  Congress  to  dispose  of 
the  lands  within  such  general  route,  as  it 
saw  proper,  at  any  time  prior  to  the  definite 
location  of  the  road  under  the  later  grant. 
In  conformity  with  prior  decisions  it  was 
flo  adjudged  in  the  two  cases  above  cited. 
Those  cases  did  not  adjudge  that  a  grant  of 
••public  land,"  with  the  usual  reservations, 
embraced  any  lands  which,  at  the  time, 
were  formally  withdrawn  by  the  Land  De- 
partment from  pre-emption,  settlement,  or 
sale,  for  the  benefit  of  a  prior  grant. 

We  are  of  opinion  that  the  Circuit  Court 
and  the  Circuit  Court  of  Appeals  correctly 
interpreted  the  decisions  of  this  court  and 
did  not  err  as  to  the  law  of  the  case.  The 
judgment  below  must,  therefore,  be  afi&rmed. 

It  is  so  ordered. 


1204]  •MONTANA  MINING  COMPANY,  Limited, 
Plff.   in  Err., 

V. 

ST.   LOUIS    MINING    &    liHIXING    COM- 
PANY OF  MONTANA. 

(See  S.  C.  Reporter's  ed.  204-220.) 

Certiorari  to  circuit  court  of  appeals. 

1.  Cortiorari  to  the  circuit  court  of  ap- 
peals will  be  allowed  by  the  Federal  Su- 
preme Court,  where  the  importance  of  the 
case  demands  it,  to  avoid  any  question  as 
to  the  jurisdiction  of  the  Supreme  Court  of 
a  writ  of  error  duly  allowed,  where  an  ap- 
plication for  certiorari  was  made  after  a 
motion  to  dismiss  the  writ  of  error  was 
filed. 

Mines — conflicting  lode  locations — effect  of 
compromise. 

2.  An  adjustment  of  subsurface  rights, 
and  not  merely  the  establishment  of  a  sur- 
face boundary  line  between  two  conflicting 
lode  mining  claims,  was  accomplished  by 
an  agreement  to  compromise  adverse  pro- 
ceedings,  followed   by   the   execution   of   a 


bond  by  the  locator  of  one  of 
by  the  terms  of  which  he  wms  to  obtiii  i 
patent,  and  was  then  to  execute  a  deed  li 
certain  of  the  disputed  territory,  'to^ctlM 
with  all  the  mineral  therein  eontsud,' 
which  deed,  when  executed,  pursnaat  to  i 
decree  for  speeifie  performanee,  eoim|M 
the  tract  described  in  the  bond  with  "U 
the  mineral  therein  contained,"  togctk 
with  "all  the  dips,  spurt,  and  angki,  w 
also  all  the  metals,  ores,  gold  a.A  fStm 
bearing  quarts  rock  and  earth  tkuvm,* 

[No.  402.] 

Argued  December  10,  11,  1906.    Decided  Ju 
uary  14,  1907. 

r  N  ERROR  to  the  United  Stotes  Cfacri 
*-  Court  of  Appeals  for  the  Ninth  Gfani 
to  review  a  judgment  which  ai&rmed  i  jo^l 
ment  of  the  Circuit  Court  for  the  Dtitrietc 
Montana  in  favor  of  plaintiff  in  an  actios  f 
recover  damages  for  the  removal  of  ore  ta 
certain  disputed  territory.  Certionri  a 
lowed  to  avoid  the  question  of  jurisdietio 
of  writ  of  error,  and  the  judgment  of  tl 
Court  of  Appeals  reversed  and  the  cue  n 
manded  to  the  Circuit  Ckmrt  for  a  new  till 
See  same  case  below,  147  Fed.  897. 


Statement  by  Mr.  Justice  ! 

The  litigation  between  these  partial  h 
been  protracted  through  a  seriei  of  jw 
A  brief  history  will  help  to  an  undeiilsB 
ing  of  the  present  quesUona.  Prior  to  U 
Charles  *Mayger  had  located  the  8t  Lh 
lode  claim  in  Lewis  and  Clarice  ooaaty,  Ma 
tana  territory,  and  William  RoWmmi  « 
others  had  located,  adjoining  therato^  t 
Nine  Hour  lode  claim.  These  elaima  ca 
flicted.  Mayger  made  application  for  a  pi 
ent.  Thereupon  adverse  proceedings  « 
commenced  by  Robinson  mnd  bit  aasodat 
against  Mayger  in  the  district  court  of  t 
third  judicial  district  of  Montana.  For  t 
purpose  of  settling  and  compromiring  tk 
action  on  March  7,  1884,  a  bond  waa  eiaci 
ed  by  l^iayger  to  the  other  parties,  in  wlfa 
he  agreed  to  proceed  as  rapidly  as  poariK 
to  obtain  a  patent,  and  then  to  exerats  u 
deliver  to  Robinson  a  good  and  sofldfl 
deed  of  conveyance  of  a  tract  doteribaii 
"comprining  a  part  of  two  certain  qwri 
lode  mining  claims,  known  as  the  St  hd 
lode  claim  and  the  Nine  Hoar  lodt  drii 


Note. — On  certiorari  to  the  circuit  courts 
of  appeals — see  note  to  State  ex  rel.  Hamil- 
ton V.  Guinotte,  60  L.R.A.  801. 

On  certiorari  in  the  United  States  courts 
generally — see  note  to  Clark  v.  Hackett,  17 
L.  ed.  U.  S.  69. 

On  intersecting,  crossing,  or  uniting 
veins — see  note  to  Calhoun  Gold  Min.  Co. 
V.  Ajax  Gold  Min.  Co.  50  L.R.A.  209. 

As  to  right  to  follow  a  vein  or  lode  on  its 


dip  beyond  the  surface  lines  of  the  1 
— see  notes  to  Farrot  Silver  ft  Copper  (X  ^ 
Heinze,  53  L.R.A.  491,  and  Last  CUms  tt 
Co.  V.  Bunker  Hill  ft  a  Min.  ft  OiiiiBirt 
ing  Co.  66  C.  C.  A.  Sll. 

On  conflicting  lode  loeatioM  wa  n0li| 
Last  Chance  Mui.  Go.  t.  Tyler  llln.  Oa^  Hi 
ed.  U.  S.  869,  and  Enterarise  Hln.  0^  ] 
Rico-Aspen  ConsoL  Min.  CSo.  42  L.  el  U.  I 
96. 
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nd  p&rtitnilnTlj  d escribed  a 9  folkwa,  to 
wit."  Then  foUows  b  description  of  whnt  is 
bowQ  &e  th«  comprotnisis  ground, — ^a  tract 
Ineluding  aa  area  of  ]2jS44.5  sqiiara  feet, 
log?tber  with  all  tbe  mineral  therein  con- 
tiineii*'   M^yger  proceeded  to  obtain  a  pat* 

*  for  tfae  Bt.  Louii  claim,  inclnding  tbe 
eoinipTOmiae  ground,  jis  did  also  Hobineon 
ib4  bit  asiociates,  a  patent  to  the  Nine  Hour 
cliim,  omitting  the  compromiae  ground. 
Thfrei/ter  the  plaintiff  in  error  acquired  the 
iatereat  of  Robinson  aJid  his  associates  and 
tfce  defendant  in  error  the  interest  of  May- 
gir.  The  former  company  demanded  a  con- 
T?taoee  of  the  compromise  ^ound  in  ac* 
coTdaoee  with  the  terma  of  the  bo  ad  execut- 
tdby  Majger,  which  being  refused,  suit  wan 
bwtifbt  in  a  district  court  of  the  state, 
which  rendered  a  decree  in  it  a  favor.  That 
iKTft?  having  been  affirmed  by  the  supreme 
wort  of  the  atate,  the  St.  L^uia  company 
bruo^ht  the  case  to  this  eonrt,  and  on  Octo- 

»ber  lu  18i?S»  tiie  judgment  of  the  supreme 
wQrt  of  Montana  was  affirmed.     171   U.  S* 
UO,  43  L.  ed,  320,  19  Sup.  Ct.  Rep.  61.     In 
pojiMtice  of  the  decree  the  St.  Louis  com* 
fusv  deeded  the  tract  described  in  the  bond, 
I      giTittg  Its  boundaries,  the  number  of  square 
m   fett  contained  therein,  and  adding,  **together 
f  irith  *li  the  mineral  therein  contnined>    To- 
gtther  with  all  tho  dips,  spurs,  and  angles, 
(Mlj'iQd  alfio  all  the  metals,  orea,  gold  and  sil- 
*er-b«ring  quarts  ro^^k   and  earth   therein, 
L      iDd  tii  the  rights,  privileges^  and  franchisee 
r     Ibereto  loeident,  appended,  or  appurtenant, 
Of  tJierewith  usually  hud  an<i  enjoyed;  and 
ilio  al]  aind  singular  the  tenements,  heredit^ 
i^etita,  aod  appurtenances  thereto  belonging 
M  h  anywise  appertaining*  and  the  rents, 
i«Kies.  and  profits  therein,  und  also  all  and 
*^T  right,  title,  interest,  property,  posaea- 
^%  claim,  and  demand  whatsoever,  as  well 
ID  \ww  as  in  equity,  of  the  said  party  of 
tbe  first  part,  of,  in,  or  to  the  said  premiaea 
tti^  ^tery  part  and  parcel  thereof,  with  the 
ifftirtenancea." 

F^or  e3tp] orations,  the  e^aet  date  of  Which 
^Mt  shown^  but  apparently  l<m_K  after  the 
c^nupromise  agreement,  had  disclosed  the 
**^  that  beneath  the  surface  of  this  com  pro - 
^'^^  pound  there  was  a  large  body  of  ore 
^sk\  it  was  claimed,  belonged  to  a  vein 
*P«iing  in  the  territory  of  the  St,  Louis 
^^.    This  was  not  the  discovery  vein,  but 

*  «condary  vein,  frequently  called  the 
^^^lummon  vein  or  lode,  whose  apex  was 
^^tca  the  compromise  ground  and  the 
•Fi  of  the  St,  Louis  discovery  vein.  Some 
51  tliii  ore  was  mined  and  removed  by  the 
^aatana  company.    On  September  16,  1S93, 

*  J^T  before  the  specific  performance  suit 
*u  brought^  the  St.  Louia  company  filed 
'**eomplaint  in  the  circuit  court  of  the  Unit - 
*^  States    for    the    district    of    MontauAi 


n  gainst  the  Montana  company  and  seveml 
individual  defendants,  claiming  to  recover 
$200,000  for  the  damages  sustained  by  the 
trespass  of  the  defendants  in  removing  the 
ore.  In  its  complaint  the  St,  Louis  company 
alleged  that  it  was  a  corporation  organized 
under  the  laws  of  Montana,  and  that  the 
Montana  company  was  a  corporation  incor- 
porated under  the  laws  of  the  Kingdom  of 
Great  Britain,  but  nothing  was  said  as  to 
the  residence  or  citiEenahip  of  the  individual 
defendants. 

On  November  21,  18!>8*  three  weeks  after 
the  decision  by  this  court  In  the  specific  per- 
formance suit,  an  amended  and  auppk mental 
complaint  was  filed,  which  omitted  the  in- 
dividual defendants  and  aought  a  recovery 
from  the  Montana* company  alone  for  the  ore [207] 
so  wrongfully  removed,  aa  alleged.  On  June 
26,  l€(>d,  a  second  amended  and  supplemental 
complaint  was  filed,  also  against  the  Mon- 
tana company  alone,  and  asking  for  the  . 
same  relief.  To  this  an  answer  was  filed, 
setting  up  the  bond  and  deed  heretofore  re* 
f erred  to,  and  pleading  that  thereby  the 
plaintiff  was  estopped  from  claiming  any 
part  of  the  compromise  ground  or  any  min- 
eral contained  therein* 

Pending  this  litigation,  and  on  reapeotive- 
ly  the  aixth  and  twelfth  days  of  December, 
1898,  orders  were  issued  by  the  circuit  court 
restraining  severally  each  of  the  parties  to 
this  litigation  from  taking  any  more  mineral 
from  the  disputed  grounds  On  the  second 
amended  and  supplemental  complaint  a 
trial  was  bad  in  which  judgment  was  ren- 
dered in  favor  of  the  St*  Louis  company  for 
.?23,209,  To  review  this  Judgment,  the  Mon- 
tana company  prosecuted  a  writ  of  error 
from  the  circuit  court  of  appeals  of  the  ninth 
circuity  which  writ  was  dated  October  7» 
1SP9,  and  the  judgment  was  affirmed  Ttfay  14, 
ISOO,  42  C.  0.  A,  415,  102  Fed,  430,  The 
St,  Louis  company  took  out  a  cross  writ  of 
error  from  the  circuit  court  of  appeals  dated 
January  30,  1900,  and  that  court  reversed  ' 
the  judgment  October  S,  1900,  and  remanded 
the  caae  for  a  new  trial  aa  to  the  recovery 
aought  for  the  eonveraion  and  value  of  cer- 
tain orea,  which  had  been  excluded  by  the 
f'lrcuit  court  from  the  consideration  of  the 
jury.  56  L.R.A.  725,  44  C,  C.  A.  120,  104  Fed, 
G64.  The  parties  then  brought,  by  separate 
writs  of  error,  these  two  decisions  of  the 
court  of  appeals  to  this  court,  on  consider- 
ution  whereof  this  court  held  that  the  judg* 
ment  in  the  circuit  court  was  entirely  set 
aside  by  the  second  decision  of  the  court  of  . 
iippeals,  and  therefore  dismissed  both  cases 
on  the  ground  that  there  was  no  final  judg- 
ment, 186  U.  S,  24,  48  L,  ed.  1039,  22  Sup. 
Ct.  Rep,  744. 

Whereupon  the  court  of  appeals  sent  down 
to  th«  circuit  court  a  mandate  fistting  aside 
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the  judgment  in  toio,  and  ordering  a  new 
trial.  This  new  trial  was  held  on  May  31, 
1905,  and  resulted  in  a  judgment  in  favor  of 
(208]  the  St.  Louis  company  for  $195,000,  *which 
judgment  was  affirmed  by  the  circuit  court 
of  appeals,  to  reverse  which  decision  the 
Montana  company  sued  out  this  writ  of  er- 
ror. 

After  this  last  decision  by  the  court  of 
appeals,  the  circuit  court,  on  the  application 
of  the  St.  Louis  company,  set  aside  the  or- 
der which  restrained  it  from  extracting  ore 
from  the  disputed  territory.  Thereupon  the 
^lontana  company  filed  its  application  in 
this  court  for  a  reinstatement  of  that  order 
and  that  it  be  continued  in  force  until  the 
final  termination  of  the  litigation. 

The  St.  Louis  company  filed  a  motion  to 
dismiss  the  writ  of  error  sued  out  by  the 
Montana  company,  on  the  ground  that  the 
jurisdiction  of  the  circuit  court  depended  en- 
tirely on  diverse  citizenship,  and  therefore 
the  decision  of  the  court  of  appeals  was  final. 
The  Montana  company  then  made  applica- 
tion for  a  writ  of  certiorari,  which  applica- 
tion was  passed  for  consideration  to  the  final 
hearing  of  the  case. 

Mr.  Charles  J.  Hughes,  Jr.,  argued  the 
cause,  and,  with  Messrs.  W.  E.  Cullen,  Aldis 
B.  Browne,  and  Alexander  Britton,  filed  a 
brief  for  plaintifif  in  error: 

The  words  "together  with  all  the  mineral 
therein  contained"  when  employed  in  the  de- 
cree, even  had  they  not  been  accompanied 
by  a  perpetual  injunction  precluding  any 
claim  of  any  kind  on  the  part  of  the  de- 
fendant in  error  within  the  bounded  area  of 
the  compromise  ground,  acquired  a  fixed, 
definite,  and  certain  meaning,  and  without 
the  injunction,  but  certainly  with  it,  oper- 
ated to  award  the  plaintiff  in  error  every 
particle  of  mineral  in  the  compromise 
ground. 

Bogart  ▼.  Amanda  Gonsol.  Gold  Min.  Co. 
82  Colo.  32,  74  Pac.  882. 

At  common  law  a  deed  to  real  estate 
passed  every  interest  which  the  grantor  had 
in  the  premises  described  unless  some  inter- 
est was  expressly  reserved  therein. 

The  common  law  is  in  force  in  the  state 
of  Montana  unless'  where  repealed,  either 
expressly  or  by  some  statute  in  conflict 
therewith. 

Territory  v.  Ye  Wan,  2  Mont.  479;  Ter- 
ritory ex  rel.  Blake  v.  Virginia  Road  Co.  2 
Mont.  96;  Butte  Hardware  Co.  v.  Sullivan, 
7  Mont.  312,  16  Pac.  588;  Palmer  v.  Mc- 
Master,  8  Mont.  192,  19  Pac.  585;  ^lilhurn 
Mfg.  Co.  V.  Johnson,  9  :Mont.  541,  24  Pac. 
17;  Forrester  v.  Boston  &  M.  Consol.  Copper 
A  S.  Min.  Co.  21  Mont.  544,  55  Pac.  229,  353. 

Thore  exists  in  the  deed  nothing  which 
4iuthorize8  the  invocation  of  the  rule  of  law 
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upon  which  the  circuit  court  of  appeals 
nounces  it  proceeded,  to  wit,  a  resort  to 
nature  of  the  property  and  the  drt 
stances  surrounding  the  execution  of 
deed  for  the  purpose  of  ascertaining 
meaning.  That  can  only  be  done  when 
terms  of  the  deed,  its  contents,  render 
necessary  in  order  to  determine  what  is  t 
veyed  by  it. 

Van  Ness  v.  Washington,  4  P«t.  28 
L.  ed.  860;  Tieman  t.  Jackson,  6  Pet. 
8  L.  ed.  240;  St.  Louis  v.  Butz,  138  U 
243,  34  L.  ed.  948,  11  Sup.  Ct  Rep.  5 
2  Devlin,  Deeds,  2d  ed.  S  836. 

The  patent  in  this  case  is  the  usual  ] 
ent,  and  there  is  nothing  in  its  terms  w] 
permits,  suggests,  or  gives  an  excuse 
investigating  the  prior  history  of  the  te 
tory  embraced  within  the  claim  as  patea 
or  controversies  which  may  have  ni( 
however  bitterly,  before  its  issuance,  li 
they  are  terminated  conclusively  by  iti 
suance. 

Boggs  V.  Merced  Min.  Co.  14  Csl.  t 
Waterloo  Min.  Co.  ▼.  Doe,  56  Fed.  685;  C 
houn  Gold  Min.  Co.  v.  Ajax  Gold  3iKin.  < 
182  U.  S.  499,  45  L.  ed.  1200,  21  Sup. 
Rep.  885;  Lavagnino  v.  Uhlig,  198  U. 
443,  445,  49  L.  ed.  1119,  1121,  25  Sup. 
Rep.  716;  Wight  v.  Dubois,  21  Fed.  « 
Creede  &  C.  C.  ^fin.  &  Mill.  Cb.  ▼.  Uii 
Tunnel  Min.  A,  Transp.  Co.  196  U.  S.  S 
355,  49  L.  ed.  501,  511,  25  Sup.  a.  Rep.  d 
2  Lindley,  Mines,  2d  ed.  S  778,  p.  1389: 

A  compromise  does  not  concede  or 
knowledge  that  either  party  is  wholly  ri| 
and  surely  does  not  permit  either  party 
it  to  maintain  such  a  poaition  for  the  p 
pose  of  defeating  the  grant  it  made  u 
consideration  for  what  it  reoeived  under 
compromise. 

Webster's  Diet  "compromise;"  Snr 
Synonyms  Discriminated,  p.  62;  Cent 
Diet,  "compromise;"  1  Bouvier*s  Law  D 
308;  Huddersfield  Banking  Co.  ▼.  lit 
[1895]  2  Ch.  285;  Sharp  v.  Knox,  4 
456;  Attrill  v.  Patterson,  58  Md.  226;  U 
V.  Obert,  5  Tex.  Civ.  App.  820,  25  S.  W.  1 
Continental  Nat.  Bank  ▼.  MoGeoeh,  K  \ 
286,  66  N.  W.  606;  Rankin  t.  SehofleU, 
Ark.  83,  66  S.  W.  197;  Gregg  t.  Weatki 
field,  55  \t.  385;  Colbum  t.  Grotoa,  61 
H.  151,  22  L.  R.  A.  763,  28  AU.  W;  BeU 
V.  Sowles,  55  Vt.  391,  45  Am.  Rip.  ttl 

Mr.  Milton  S.  Gnnn  argued  the  eaussb  i 
with  Messrs.  Arthur  Brown.  J.  H.  Rail 
Thomas  C.  Bach,  J.  B.  Clayberg,  F.  L.  I 
dons,  Ira  T.  Wight,  and  W.  K.  RIehaH 
filed  a  brief  for  defendant  in  error: 

AV  here  a  party  assumes  a  certain  posi 
in  a  legal  proceeding  and  sucoeeda  in  ■ 
taining  that  position,  he  may  not  thsfii 
simply  because  his  interests  have  ehn^ 
assume  a  contrary  poaition,  sapseiaHj  I 
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be  to  thi  prejudice  of  the  partj  who  has 
tquk^^'od  in  the  posit  ion  formerly  taken 
bff  him. 

thm  V.  Wakdee,  15€  U.  S.  580,  39  L.  ed, 
m,  16  Sup.  Ct.  Rep.  555. 

Tk  kngtiage  UBsd  is  to  be  oonstnied  with 
Kfereace  to  the  peculiar  pro  pert  j  about 
whieb  the  parties  were  contracting. 

RieiimoDd  Min.  Co.  y.  Eureka  Miu.  Co.  103 
a  S.  S4e,  2e  L.  ed.  560. 

h  conitTuing  eontriicts,  a  court  may  look 
Aot  only  to  their  terms,  but  to  their  sub^ 
jMt  ELfttter  and  the  iurrounding  circum- 
sUntsfi,  And  a\ail  itself  of  the  same  light 
«hico,  at  the  time  of  making  them,  the 
{Arties  poiis^^smcd. 

Mimam  t.  United  States,  107  U,  S-  437, 
8?  L  ed.  531,  2  Sup.   Ct.   Rep.  536. 

Tba  construction  of  all  deeda  must  be 
made  with  a  reference  to  their  subject- mat- 
ter 
Ibe  ti  dem.  Freeland  ¥.  Burt,  1  T.  R.  701. 
Pf^vious  and  contemporary  tranaactifms 
iini  tftdts  mar  be  properly  taken  into  c!on- 
^dcntmn  to  ascertain  the  aiibject -mutter  of 
•  ami  Tact  and  the  sense  in  whieh  the  par- 
^  raflj  have  used  particular  terms*  but 
tot  ia  niter  or  modify  the  plain  language 
*hic!i  they  have  used. 

llnwhy  V.  United  Stateip  fifi  U.  S.  173, 
SI  L  ed!   S24- 

Hr.  JnstiL^e  Brewer  delivered  the  opinion 
of  the  court; 
TTia  first  cjuestion  is,  of  courae^  the  one 
ll3]ol  jurisdiction.  If  *the  jurisdiction  of  the 
I  '^'LEiii  court  depended  alone  on  diverse  eiti* 
j  z^mhip,  then,  undoubtedly,  the  decision  of 
tbe  eourt  of  appeals  was  final,  and  the  case 
^^M  only  be  brought  here  on  certiorari, 
^  tW  other  hand,  if  it  did  not  depend  alone 
^^  iliverse  citizenship,  the  decision  of  the 
^^^Mirt  of  appeals  was  not  fin^il,  and  the  case 
|i  pwperly  here  on  writ  of  error.  The  or- 
ififtil  complaint  alleged  the  citi^ensbip  of 
the  two  corporation  9,  plaintiff  and  defendant, 
'^^  did  Got  allege  the  citij;enship  of  the  in- 
^mdml  defendnnts.  In  order  to  sustain  the 
FriMietion  of  the  circuit  court  on  the 
P^unri  of  diverse  citizen&hip,  the  citizenship 
*^ill  the  parties  on  one  side  must  be  diverse 
fwn  |i]at  of  those  on  the  other.  So,  unless 
^HfTc  tpif  a  Federal  question  presented  by 
^^*t  complaint,  as  the  citizenship  of  the  in- 
^ndujil  defendants  was  not  shown,  the  cir- 
niit  ciciurt  had  no  jurisdiction  of  the  case, 
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^J  be  that  this  was  remedied  by  the 


*^'**«qiient  first  and  second  amended  com- 
plainU;  in  which  the  individual  defendants 
*'f<^  left  out,  the  citizenship  of  the  two  cor* 
P'^fstions,  plaintiff  and  defendiint,  alleged, 
*iid  to  which  complaints  the  Montana  com* 
P^o^,  without  raising  any  question  of  ju- 
™y5t'Hon.  appeared  and  answered.  Conollj 
«04  U.  S. 


V.  Taylor,  2  Pet.  556,  7  L,  ed.  518^  AnderttoB 

V.  Watt,  138  U,  a  6M,  34  L.  ed.  1078,  11 
Sup.  Ct.  Rep.  449.  Be  that  as  it  may,  in 
view  of  the  fact  that  this  litigation  has  been 
twice  before  this  court,  baa  been  protracted 
for  many  years,  involves  so  large  an  amount, 
and  also  presents  questions  of  Federal  min- 
ing law  which,  though  perhaps  not  necessary 
for  our  decision^  have  yet  been  elaborately 
argued  by  counsel,  we  are  of  opinion  that  if 
the  juriadietion  of  the  circuit  court  did »  aft' 
er  the  filing  of  the  amended  eouiplaintti,  de- 
pend entirely  on  diverse  citizenship,  the  case 
ought  to  be  brought  here  by  writ  of  certio- 
rari. Aa  either  by  writ  of  error  or  certiorari 
the  decision  of  the  court  of  appeals  can  he 
brought  before  this  court,  and  am  each 
has  been  applied  for,  and  as  the  im- 
portanee  of  the  case  seema  to  demand  our 
examination,  it  is  scarcely  necessary  to  con- 
sume time  in  attempting  to  defidc  jjositive- 
[y  whether  there  was  a  Federal  question  in- 
volved, or  the  jurisdiction  depended  solely 
on  diverse  citi^^enship.  T1ih  *\v'U  ni  ^-  -[814] 
was  duly  allowed  prior  to  the  filing  of  tho 
record  in  the  first  ins  tan  ce,  and.  to  avoid 
any  further  nueation  of  our  jurisdiction,  we 
alhiw  the  certiorari.  Pullman's  Palace  Car 
Co.  V.  Central  Transp,  C^:^.  171  U.  S.  13S,  43 
L.  ed.  108,  18  Sup.  Ct.  Rep.  80S. 

We  pass,  therefore,  to  a  consideration  of 
the  merits;  and  the  first  quest  ion  presented 
by  counsel^ indeed,  aa  we  look  at  It,  the  piv- 
otal question— is  the  proper  construction  of 
the  bond  and  deed  by  which  the  plaintiff  in 
error  claims  title  to  the  compromise  ground. 

The  bond  deserlbed  the  ground,  adding, 
"'together  with  all  the  mineral  therein  con- 
tained/' The  deed  executed  in  puri^Uiinee 
of  the  judicial  decree  contains  the  same  de- 
scription, followed  by  the  words  above  quot* 
ed  and  also  the  further  words  given  in  the 
statement  of  facts. — *  together  with  all  the 
dips,  spurs,  and  angles,**  etc* 

NoWj  the  contention  of  the  defmidant  in 
error  is  that  the  effect  of  the  compromise 
followed  by  the  bond  and  conveyance  was 
simply  to  locate  the  boundary  line  betwe^^n 
the  two  claims,  leaving  all  subsurface  rights 
to  be  determined  by  the  ordinary  rules  rec- 
ognized in  the  mining  districts  and  enforced 
by  the  statutes  of  Congress. 

The  argument  in  favor  of  this  construction 
is  forcibly  put  by  Circuit  Judge  Gilbert,  de- 
livering the  opinion  of  the  court  of  appeals, 
when  the  case  was  first  presented  to  that 
murt.  42  C.  C.  A.  415,  102  Fed.  430.  With- 
out quoting  It  in  full  it  is  to  the  cffeci  that 
agreements  and  conveyances  of  the  whole 
or  parts  of  mining  claims  are  to  be  construed 
in  the  light  of  the  mining  law,  as,  generally 
speaking,  we  construe  a  contract,  not  mere- 
ly by  its  termi,  but  having  regard  to  the 
subject-matter  Involved  and  the  surrounding 
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circumstancee,  in  ortLer  to  ascertain  the  in- 
tention of  the  parties.  Particular  reference 
was  made  to  Richmond  Min.  Co.  y.  Eureka 
Min.  Co.  103  U.  S.  846,  26  L.  ed.  557,  in 
which  this  court  held  that  a  line  specified  in 
a  contract  between  the  owners  of  contigu- 
ous mining  claims  to  be  one  continued  down- 
ward to  the  center  of  the  earth  was  not  a 
[2 15]  vertical  plane,  but  must  be  construed  as  *ex- 
tending  the  boundary  line  downward 
through  the  dips  of  the  veins  or  lodes  where- 
ever  they  might  go  in  their  course  toward 
the  center  of  the  earth. 

Further,  the  argument  is  that  the  adverse 
proceedings  were  maintained  by  the  owners 
of  the  Nine  Hour  claim  on  the  theory  that 
the  strip  of  land  so  contracted  to  be  con- 
veyed was  a  portion  of  that  claim;  that  if 
the  action  had  gone  to  judgment,  sustaining 
their  contention,  the  result  would  have  been 
simply  to  fix  the  surface  line  of  division  be- 
tween the  two  claims,  without  affecting  the 
subsurface  rights.  Reference  was  also  made 
to  the  suit  for  specific  performance  brought 
by  the  present  plaintiff  in  error,  in  which 
it  alleged  that  the  contract  had  been  made 
for  the  purpose  of  settling  and  agreeing  up- 
on the  boundary  line  between  the  two 
claims,  and  that  the  suit  was  maintained 
upon  the  theory  that,  as  owner  of  the  Nine 
Hour  claim,  it  owned  the  compromise  ground 
afterwards  conveyed. 

We  are  not  insensible  to  the  force  of  this 
argument,  and  also  appreciate  fully  what  is 
said  by  counsel  in  reference  to  the  famil- 
iarity of  the  several  concurring  justices  with 
mining  law  and  contracts  and  conveyances 
made  under  it. 

Yet,  notwithstanding,  we  are  compelled  to 
dissent  from  their  construction  of  these  in- 
struments, and  to  hold  that  something  more 
was  intended  and  accomplished  than  the 
mere  establishment  of  a  surface  boundary 
line.  We  premise  by  saying  that  nothing 
can  be  invoked  in  the  nature  of  an  estoppel 
from  the  averments  in  the  pleadings  in  the 
suit  for  specific  performance.  True,  the 
plaintiff  in  error  alleged  that  the  compro- 
mise ground  was  a  part  of  its  mining  claim, 
and  that  the  bond  was  exoL'uted  "to  settle 
and  compromise  the  said  suit  and  adverse 
claims,  and  for  the  purpose  of  settling  and 
agreeing  upon  the  boundary  line  between" 
the  two  claims;  but  the  bond  itself,  reciting 
the  fact  of  a  settlement  and  compromise, 
and  an  agreement  by  the  contostnnts  to 
withdraw  their  objections  to  the  application 
for  a  patent,  stipulates  for  a  conveyance, 
after  patent,  of  the  compromise  ground. 
[21 6] "comprising  ♦a  part  of  two  certain  quartz 
lode  mining  claims,  known  as  the  St.  Louis 
lode  claim  and  the  Nine  Hour  lode  claim," 
they  being,  respectively,  the  two  claims 
owned  by  the  parties  hereto.  Further,  the 
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answer  denied  that  the  compromiM 
was  a  part  of  the  Nine  Hour  lode  elii^^ 
and  alleged  that  the  then  owner  of  the  C^ 
Louis  lode  claim  executed  the  bond  as  a  eoi^ 
promise  of  the  adverse  claim  and  suit,  and  - 
enable  him  to  obtain  a  patent  for  the  wh^^ 
of  his  claim. 

The  facts  in  the  case,  as  well  as  the  a%3^ 
gations  in  these  pleadings,  show  that  -^^ 
two  claims  conflicted,  that  when  applieaticg 
was  made  for  a  patent  adverse  proceed! i^ 
were  instituted,  and  that  rather  than  trj 
the  title  of  the  respective  locators  to  fU 
territory  in  conflict,  and  by  way  of  eompro- 
mise,  they  agreed  that  the  owner  of  the  St 
Louis  claim  might  proceed  to  patent,  tad 
then  convey  the  compromise  ground  to  tW 
grantors  of  the  plaintiff  in  error. 

It  must  also  be  noticed  that  the  diipntf 
between  the  two  claims  was  not  simplj  ia 
respect  to  the  compromise  ground,— at  kut, 
testimony  offered  to  proTe  this  was  nkd 
out, — but  involved  a  larger  area,  and  that 
the  disputing  parties  settled  by  the  boed, 
desoribing  what  was  to  be  conveyed. 

It  is  undoubtedly  tme  that  if  the  bosl 
had  simply  described  the  surface  ans  m 
fixed  a  boundary  line  between  the  two 
claims,  the  subsurface  and  eztrsbtenl 
rights  might  have  been  determined  hj  tW 
mining  law.  It  might  have  been  implied 
that  there  was  no  intention  to  disturb  tki 
rights  given  by  it. 

Further,  while  it  may  be  tme  thtt  thi 
words  "together  with  all  the  dipa,  spun,  nd 
angles,"  etc.,  are  generally  employed  is  cos- 
veyances  of  mining  claims  in  order  to  M- 
phasize  the  fact  that  not  merely  the  nrfvc 
but  the  extralateral  rights  which  go  with  ft 
mining  claim  are  conveyed,  yet  it  nat  bi 
noticed  that  in  addition  to  these  cnstovai; 
words  are  these,  found  in  both  the  bond  aid 
the  deed:  "Together  with  all  the  miscnl 
therein  contained;"  and  they  cannot  be  if 
nored,  but  must  be  given  a  meaning  reuos- 
able  and  consistent  with  other  parts  of  tbeii- 
struments.  It  is  not  satlefactoxy  ^  *^^ 
that  *they  are  only  equivalent  to  thoee  thail*'^ 
follow,  "dips,  spurs,"  etc.,  that  the  »■• 
thing  is  meant  by  each  expression.  WhOii 
of  course,  repetition  is  possible^  yet  it  ii  ftoi 
to  be  expected ;  and  when,  In  additioi  ^ 
the  ordinary  words  found  in  eoBTeysMM  ^ 
mining  claims,  is  this  extra  elavM,  we  H^' 
urally  regard  it  as  making  mom  fBrti* 
grant. 

The  scope  of  this  deed  would  aot  bs  op« 
to  doubt  if  only  the  common  law  wu  to  ^ 
considered.  And  in  this  conaectioait  wH! 
be  remarked  that  the  common  law  hu  bei* 
kept  steadily  in  force  in  Montana.  ^^ 
common  law  of  England,  so  far  as  the  H>* 
is  applicable  and  of  a  general  natm»  td 
not  in  conflict  with  flp«eial  anaetaHts^ 
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kii  ttrritorj,  shall  be  the  Inw  and  th^  rule 
if  dflckioiit  and  shall  be  considered  as  of  full 
hirw  until  repeated  by  legislative  author- 
!^,**  Laws  of  Montana,  IB71,  1872,  chap*  13, 
I  It  p.  388,  Biibst ant) ally  re-enacted  in  Mont« 
&iino.  Oode^  §  $152.  Bee  alio  Territorj  f. 
Yt  Wia,  2  Mont.  473,  4T9i  Territorj  ex  reL 
Ekte  T.  Viriginia  Road  Co.  2  Mont.  96; 
Buitt  Hardware  Co.  v.  Sullivan,  7  Mont,  312, 
IS  File.  5SS;  Palmer  v.  McMaater,  8  Mont. 
IBS,  Its,  13  Fa€.  5S5;  JVOlbum  Mfg.  Co.  v. 
lolmi&n,  t  Mont,  541,  24  Pac,  17;  Forrester 
T.  Botton  &  M.  Oonsol.  Copper  &  S,  Min.  Co. 
!1  limL  544,  550.  55  Pa^.  229,  35$.  Bj  that 
iiv  I  deed  of  real  estate  conveys  all  bene&th 
tM  lurface,  ixnleas  there  be  some  words  of 
Uie«ptioQ  or  limitation.  But  the  mining 
kwB  of  both  state  and  terntoiy  were  in 
force,  and  in  (construing  oo^vejances  of  min- 
ilf  eUlmi  the  provision  a  of  those  !awi 
mat  be  taken  into  account.,  and  maj  add 
to  or  rabtract  from  the  rights  passing  by  a 
Kmuson-lftw  conveyance  of  ftgricultural  or 
I^W  lands.  It  is  probably  not  necessary 
le  ipedfy  extralateral  rights  in  order  that 
■  eoaftymQce  of  a  mining  claim  be  operative 
ts  tmnsfer  them,  and  yet  it  is  not  strange 
thu  the  custom  grew  up  of  naming  them  ! 
for  tie  ink©  of  avoiding  the  possibility  of 
t^l^i^t^.  While  the  bond  made  no  meDtJon 
of  utralatexal  rights,  yet  in  all  probabiUty  ! 
h  would  have  been  held  to  pais  them  and 
Uii  oauri  may  have  thought  that  the  single 
■periScation,  '^all  the  mineral  therein  con- 
UiDid/'  wad  liable  to  be  construed  as  nar- 
fpirhg  the  <^iiveyance  so  as  to  •include  only 
the  mineral  beneath  the  surface,  and  there- 
foit  required  that  there  should  be  incorpo- 
r*t<d  in  the  deed  the  words  "together  with 
aU  the  dips,  spura,"  etc.  Yet,  in  requiring 
^  iDtroduction  of  these  words,  which  in 
l<riM  define  extralateral  ri^^hts,  it  also  re- 
toed  the  phrase  "togetht^r  with  nil  the 
fi^iafiial  therein  contained,*' 

To  the  Biiggegtion  that  giving  this  con- 
^ruction  to  the  bond  and  conveyance  is  in 
^f^i  the  granting  of  a  aection  of  a  vein 
^iQineral,  the  answer  is  that  there  is  noth- 
ing impracticiil  or  unnatural  in  such  a 
^ft^Bjaace*  It  does  not  operate  to  transfer 
^e  tern  in  ioto,  but  aimply  carves  out  froin 
We  iejia  the  section  between  the  vertical 
■«*  lines  of  the  ground,  and  transfers  that 
^  tfie  grantee.  The  title  to  the  balance  of 
*^*Tein  remains  undisturbed. 

To  the  further  suggestion  that  the  owner 
^  tbi  apex  might  he  left  with  a  body  of  ore 
^  the  descending  vein  beyond  the  further 
**^*  line  of  the  compromise  ground  which 
«  OBuId  not  reach,  the  answer  is  that  this 
^'•lunei  as  a  fact  that  which  may  not  be  a 
**ft  The  owner  of  the  ape.K  may  be  the 
**^er  of  other  ground  by  which  n cress  can 
^  obtained  to  the  descending  vein,  and  it 
«04U.  S. 


also  is  a  question  worthy  of  consideration 
whether  granting  a  section  out  from  a  de- 
scending  vein  does  not  impjy  a  right  re- 
served in  the  grantor  to  pass  through  the 
territory  of  the  aection  conveyed  in  order  to 
reach  the  further  portion  of  tlie  vein.  Those 
are  questions  which  need  not  now  be  de- 
termined. This  secondary  vein  does  not  ap^ 
pear  to  have  been  known  at  the  time  of  tb€ 
compromise,  and  while,  of  course,  there  Is 
always  a  possibility  of  such  a  vein  being  dis- 
covered, yet  parties  are  more  apt  to  contraci 
and  settle  upon  the  basis  of  what  they  know 
than  upon  the  posslhilitiea  of  future  discov- 
ery. 

The  action  of  the  parties  hereto  la  sug' 
geative,  although  not  of  itself  decisive.  Thit 
action  for  the  recovery  of  ore  taken  out 
from  beneath  the  surface  of  the  compromise 
ground  was  pending  when  the  suit  for  spe^ 
cific  performance  was  brought  in  1894. 
Bifothing  was  done  in  this  action  from  that 
time  until  *three  weeks  after  a  Anal  deeiiion[£19] 
of  the  apecitic  performance  case  by  tshts 
court,  when  an  amended  complaint  was  filed^ 
and  the  case  thereafter  proceeded  by  ordi* 
nary  stages  to  trial  and  judgment-  The  or^ 
iginal  complaint  alleged  the  ownership  by 
the  St.  Louis  company  of  Its  mining  claim 
and  of  all  veins,  lodes,  or  ledges  having 
their  tops  or  ape^tei  inside  of  its  surface 
boundary  lines,  with  the  right  to  foOow 
those  veins,  lodes ^  or  ledgea  on  the  dips  or 
angles  outside  the  side  lines  of  the  mining 
claim.  It  alfto  alleged  that  the  defendant* 
entered  wrongfully  upon  one  of  the  veina, 
lodcs^  or  ledges  having  its  top  or  apex  with* 
in  the  surface  location  of  the  St,  Louis 
claim,  ami  which  had  in  its  dip  or  an- 
gle passed  outside  the  side  lines  of  the  St. 
Louis  claim  and  "^entered  beneath  the  mining 
property  claimed  or  pretended  to  be  claimed 
by  the  said  defendants  or  some  of  theoij 
and  that,  in  utter  disregard  of  the  right  or 
title  of  plaintiff,  the  said  defendants  ever 
since  imve  been  and  now  are  extracting  and 
taking  therefrom  large  quantities  of  coarse 
rock  and  ore/*  etc.  In  other  words,  it  sought 
to  recover  from  the  Montana  company  the 
value  of  the  ore  taken  by  the  latter  from 
a  vein  whose  apex  was  within  the  surface 
boundaries  of  the  former's  claim,  but  which 
in  its  dip  had  passed  outside  the  side  lines 
into  territory  claimed  by  the  Montana  com- 
pany. With  that  as  its  claim  the  litigation 
was  dormant  for  four  years.  Now.  if  it  were 
true  that  the  apex  of  the  vein  was  within 
the  side  lines  of  the  St.  Louis  claim  and  the 
ore  taken  by  the  defendants  was  taken  from 
below  the  surface  of  the  compromise  ground, 
and  all  that  was  accompllahed  by  the  com- 
promise and  bond  was  the  establishment  of 
a  boundary  line,  leaving  subsurface  and  ex- 
traiatcral  rights  uUiiisturbed,  there  was  no 
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necessity  of  postponing  the  litigation  until 
the  question  of  title  to  the  surface  was  dis- 
posed of.  As  we  have  said,  we  do  not  mean 
that  this  is  decisive,  because  the  St.  Louis 
company  may  have  thought  that  all  contro- 
versies would  be  ended  if  it  could  once  es- 
tablish that  the  Montana  company  took 
nothing  by  virtue  of  the  compromise  and 
bond.  Still  the  delay  in  the  litigation  is  in 
[220]  harmony  with  the  belief  that  *the  words  in 
the  bond,  'together  with  all  the  mineral 
therein  contained,"  meant  all  the  mineral 
below  the  surface. 

The  disposition  of  this  question  compels 
a  reversal  of  the  judgment.  It  may  also 
effectually  dispose  of  all  disputes  between 
the  parties,  and,  therefore,  it  would  be  a 
mere  waste  of  time  to  attempt  to  consider 
other  questions  which  have  been  discussed 
with  ability  and  elaboration  by  counsel. 

In  view  of  this  conclusion  it  is  also  ap- 
parent that  the  order  restraining  defendant 
in  error  from  removing  ore  from  the  dis- 
puted territory  ought  not  to  have  been  set 
aside. 

The  judgment  of  the  Court  of  Appeals  Is 
reversed  and  the  case  remanded  to  the  Cir- 
.  cult  Court  with  instructions  to  grant  a  new 
trial.  Further,  the  order  restraining  de- 
fendant in  error  from  mining  and  removing 
any  of  the  ore  in  dispute  will  be  reinstated 
and  continued  in  force  until  the  final  dispo- 
sition of  the  case. 


ERIE  RAILROAD  COMPANY,  Petitioner, 

V. 

ERIE   &   WESTERN   TRANSPORTATION 
COMPANY. 

(See  S.  C.  Reporter's  ed.  220-228.) 

Admiralty  jurisdiction — suit  to  enforce  con- 
tribution. 

1.  A  court  of  admiralty  has  jurisdic- 
tion of  a  libel  brought  by  one  of  two  ves- 
sels, which  were  both  adjudged  to  be  in 
fault  for  a  collision,  to  enforce  contribution 
on  account  of  its  payment  of  the  entire 
damage  to  the  cargo  of  the  other  vessel. 
Contribution — ^between  vessels  in  fault  for 

collidoii. 

2.  The  right  of  one  of  two  vessels  which 
were  both  in  fault  for  a  collision  to  enforce 
contribution  where   it  has   paid  t\M  entire 


Note. — On  conclusiveness  of  judgments 
generally — see  notes  to  Sharon  v.  Terry,  1 
L.R.A.  672 :  Bollong  v.  Schuyler  Nat.  Bank, 
3  L.R.A.  142:  Wiese  v.  San  Francisco  Musi- 
cal Fund  Soc.  7  L.R.A.  677;  Morrill  v. 
Morrill,  11  L.R.A.  166;  Bank  of  United 
States  V.  Beverly,  11  L.  ed.  U.  S.  76;  John- 
son Steel  Street  Rail  Co.  v.  Wharton,  38 
L.  ed.  U.  S.  429;  and  Southern  P.  R.  Co. 
v.  United  SUtes,  42  L.  ed.  U.  S.  366. 
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damage  to  the  cargo  of  the  other  vcnel 
not  affected  by  provisions  in  the  latter  v« 
sel's  bills  of  lading,  giving  her  the  bene) 
of  insurance,  and  fisring  the  time  with 
which  claims  for  damage  most  be  nkade  ai 
suits  therefor  institute 
Judgment— res  Judicata. 

3.  A  decree  dividing  the  damage  sc 
tained  by  two  vessels  held  in  fault  for 
collision,  but  refusing  to  divide  the  da^ 
ages  to  cargo,  because  that  question  was  m 
open  under  the  pleadings,  does  not  prer^ 
the  vessel  which  has  been  compelled  to  in 
the  entire  cargo  damage  from  bringing 
libel  in  admiralty  against  the  other 
to  enforce  contribution. 

[No.  134.] 


Argued  December  14,  1006.     Decided 
ary  14,  1907. 
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(^  WRIT  of  Certiorari  to  the  VnM 
States  Circuit  Court  of  Appeals  for  Ut 
Seventh  Circuit  to  review  a  decree  which 
reversed  a  decree  of  the  District  Court  for 
the  Northern  District  of  Illinois,  enforriiy 
contribution  to  cargo  damage  between  two 
vessels  held  in  fault  for  a  oollisioa,  at 
ordered  the  libel  dismissed.  Decree  of 
Circuit  Court  of  Appeals  reversed  and  thil 
of  the  District  Court  affirmed. 

Sec  same  case  below,  73  C  C.  A.  Itfi  141 
Fed.  9. 

The  facts  are  stated  in  the  opfaiioo. 

Mr.  Charles  E.  Kremer  argued  the  euHb 
and,  with  Mr.  W.  O.  Johnami,  filed  s  M 
for  petitioner: 

Each  of  two  vessels  held  Jointly  at  fodi 
should  equally  bear  the  damage  rendti^ 
from  such  negligence. 

The  Catharine  v.'  Dickinson,  17  How.  M 
16  L.  ed.  233;  The  North  Star  (ReysoUif. 
Vanderbilt)  106  U.  8.  17,  27  Ll  ed.  11. 1 
Sup.  Ct.  Rep.  41;  The  Manitoba  (Bestty^ 
Hanna)  122  U.  S.  97,  30  L.  ed.  1096,  7  Sa^ 
Ct.  Rep.  1158;  The  Albert  Dumois,  IH  U.& 
240,  44  L.  ed.  761,  20  Sup.  Ct.  Rep.  M 

Additional  pleadings,  besides  libel  $d 
answer,  were  not  necessary  to  easbk  * 
court  of  admiralty  to  properly  apportkn  the 
damages  between  wrongdoers,  when  tiNff 
were  the  libellant  and  defendant  thM  beta* 
the  court. 

The  Eleanora,  17  Blatdif.  88,  Fad.  Ou.  9^ 
4,335;  Leonard  t.  Whit  will,  10  Ben.  A 
Fed.  Cas.  No.  8,261;  Duncan  ▼.  The  G  B. 
Foster,  1  Fed.  733;  Atlantic  Ifnt  laa  (^ 
T.  Alexandre,  16  F^  279;  The  CufaBi,!' 
Fed.  271;  The  Hereoles,  20  Fed.  SOS;  A* 
Job  T.  Wilson,  84  Fed.  204 ;  The  Liringitoi^ 
104  Fed.  918;  The  Albert  Donois  aid  A* 
Manitoba,  supra. 

An  appeal  in  admiralty  antitlcB  the  i^ 
pellant  to  a  trial  de  novo. 


Ebie  R,  Co.  v.  Erie  A  W,  Thaj^bp.  COi 
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.  Chicago  Ins,  Cb.  44  G.  G.  A. 

tt  is  the  right  whefeby  tntitual 
ch  BTise  out  of  the  same  trans- 
be  ftdjust^d  IE  one  action. 
Eng.  Ene,  Law,  p.  547. 
umon-IftW  oHgin  and  indepeitd- 
itutes  of  aet-off. 
[nst.  2d  ed.  706;   1   Chitty,  PI. 
&05;   BaUitnore  &  0,  R.  Co.  t. 
W.  Va.  S33,  31  Am.  R^p.  775; 
title  *T>iaoouiit/'  556, 
be  equity  early  tratisposed* 
ge  of  Masons  t.  Knox,  20  Mo. 
y,  PL  H  Am.  ed.  *p,  508. 

to  common  law  and  equitj-j 
ty, 

::kiTUth,  1  Sprague,  324,  Fed. 
444;  Nichols  v.  Tremlett,  1 
,  Fed.  Cas.  No,  10,247. 
is  not  bound  to  recoup. 
[n*t.  pt.  1,  p,  656;  Burwell  V, 
Barb.  267  J  Jennison  Hardware 
n.  112  Mich.  57,  70  N.  W.  428 j 
idjudicata,  236,  305. 
ion  of  recoupment  and  eet-off 
nsidered  by  the  court  in  the 
[on,  and  therefore  that  decision 
held  to  be  res  judicata. 
,  Former  Adjudicationi  §  256; 
r.  Battle,  114  Mo.  276,  21  S.  W. 
or  V,  New  York  &  Y*  Land 
§  Miac  243,  28  N.  Y.  Supp.  644; 
HouBe,  62  Conn.  459,  21  L,E.A. 
3fi£;  Koelach  v.  Mixer,  52  Ohio 
,  B.  417 ;  Cottingham  v.  Shrews* 
a,  27;  Doe  ex  dem.  McCall  v. 
i  How.  297,  15  L.  ed.  380;  Wash- 
i  G,  Steam  Packet  Co.  ?.  Sick* 
580,  18  L.  ed.  550;  CromvveJI  v. 

94  U,   S.   363,  24  L.   ed.    198; 

Min.  Co.  V.  Tyler  Min.  Co.  157 
a  L.  ed.  850,  16  Sup.  Ct.  Rep. 
rleans  v.  Citixeiia  Bank,  167  U. 

ed.  202,  17  Sup.  Ct.  Rep.  905; 
]jMg.  Enc.  Law,  p.  200;  Lore  v. 
Ohio  St.  45;  Porter  v,  Wagner, 
I7L 

aetion  existed  for  contribution 
iralfcy  court  had  jiirisdiction. 
3n,   15  Fed.   162;   The   Mariska, 
115,  107  Fed.  089;  Wellmau  v. 
,  C.  A.  3! 8,  33  U.  S.  App.  (110, 

Ralli  V.  Troop,  157  U.  S.  400, 
[9,  15  Sup.  Ct.  Rep.  657;  The 
:FJint  V.  Christall)  171  U.  S. 
.  130,  IB  Sup.  Ct.  Rep.  831;  The 
d.  343;    The  Wm.  Murtagh,   17 

to  this  case  in  principle  as  to 
r    being    maritime,   and,   if    ho, 
h  it  a  lien,  we  have  the  cases 
eneral  average. 
Admiralty,   §   205;    Dupont   de 


Nemours  v.  Yani^,  19  How.  162,  15  L.  at, 

584, 

In  every  marititne  transaction,  wh^rther  of 
tort  or  contract,  coming  within  the  juris- 
diction of  an  admiralty  court,  if  property  ia 
concerned  &  lien  is  provided,  the  principal,  if 
not  the  only,  exception  to  thf^  rulp  Iwrng 
the  case  of  home  supplies,  and,  even  in  tbia 
class  of  caaea,  a  lien,  if  provided  by  any 
law,  is  recognized  and  enforced  in  admir- 
alty. 

The  J.  E.  Rumbpll,  14S  U.  S.  1,  37  L.  ed- 
346,   13  Sup.   Ct.  Rep,   408. 

If  the  cause  ia  a  maritimt^i  cause,  subject 
to  adtniralty  cogniiancej  jtirisdiction  ia  com- 
plete over  the  person  as  well  as  over  tho 
ship.  It  must,  in  its  nature,  be  complete^ 
for  it  cannot  be  confined  to  one  of  the  rem- 
edies on  the  contract,  when  the  contract  it- 
self is  within  its  cognizance. 

New  Jersey  Steam  Nav.  Co.  v.  Merehanta* 
Bank,  6  How.  344,  12  L.  ed.  465. 

It  has  been  held  that  a  lien  in  admiralty 
may  be  aBBijyrned  and  enforced  in  the  name 
of  the  assignee. 

19  Am.  &  Eng.  Enc.  Law,  p.  1136,  and 
ca^es  cited. 

Taking  a  bill  or  note  does  not  extlnguisli 
the  lien  or  claim  for  which  the  note  waa 
given,  unless  it  is  ao  understood.  The  note 
is  turret)  de  red  at  the  trial. 

10  Am.  &  Eng.  Enc.  Law,  p.  1133,  and 
cases  cited. 

Money  borrowed  to  pay  bills  stands  in  the 
same  relation  to  a  vessel  as  the  bill  paid. 

The  Cumberland,  30  Fed.  449;  The  Arctic, 
75  Fed.  601;  The  Wyoming,  36  Fed.  493; 
Southern  Bank  v.  The  Alexander  McNeil^ 
Fed.  Cas.  No.  13,180, 

The  right  to  recover  in  this  ca^e  ia  not 
one  resting  upon  the  right  of  subrogation, 
but  upon  the  right  of  contribution.  In  nil- 
merous  cases  the  courts  of  admiralty  have 
held  that  there  ia  a  right  of  recovery  even 
\vhi?n  no  direct  action  could  be  sustained  by 
the  shipper  against  the  carrier.  Subroga- 
tion IS  therefore  not  the  rule  in  such  cases. 

The  North  Star  (Reynolds  v.  Vanderbilt) 
106  U.  S.  17,  27  L.  ed.  91,  1  Sup.  Ct.  Rep. 
41;  The  Chattahoochee,  173  U.  S.  540,  43 
L.  ed,  !i^l,  19  Sup.  Ct.  Rep.  491;  The  Viola, 
00  Fed,  296;  The  Albert  Dumois,  177  U.  8* 
240,  44  L.  ed.  751,  20  Sup.  a.  Rep.  595; 
The  George  W.  Roby,  40  C.  C  A.  481,  111 
Fed,  601. 

The  rule  which  applies  and  which  eontrola 
this  case  is  the  rule  of  cent rihnt ion.  It 
arises  in  this  c!asa  of  cases  in  admiralty 
only.  At  common  law  contributory  negli- 
gence defeats  the  right  of  action.  In  ad- 
miralty it  does  not,  but  entitlei  the  party 
guilty  of  negligence  to  recover  if  negligt^nce 
can  be  proved  against  the  opposite  party. 

451 


i 


22S 


Supreme  Coubt  or  the  United  States. 


Oct.  Tte^ 


In  such  a  ease  a  plaintiff  recovers  one  half 
of  his  damages. 

The  Atlas  (Phoenix  Ins.  Co.  v.  The  Atlas) 
93  U.  S.  302,  23  L.  ed.  863;  The  Alabama 
(The  Alabama  v.  De  Las  Casas)  92  U.  S. 
695,  23  L.  ed.  763;  Dering  v.  Winchelsea,  1 
Cox,  Ch.  Cas.  318;  Camp  v.  Bostwick,  20 
Ohio  St.  337,  6  Am.  Rep.  669;  Chapman  v. 
Todd,  60  Me.  282;  Pine  Hill  Coal  Co.  v. 
Harris,  7  Ky.  L.  Rep.  519;  Bank  of  Catskill 
V.  Messenger,  9  Cow.  39;  Dnrrell  v.  Wendell, 
8  N.  H.  369;  Byers  v.  Alcorn,  6  111.  App.  39; 
Drummond  v.  Yager,  10  111.  App.  380;  Chip- 
man  V.  Morrill,  20  Cal.  135. 

The  right  is  regarded  as  resting,  not  on 
the  original  contractor,  but  on  the  relation 
created  thereby  of  the  parties  bound  by  a 
common  obligation,  and  the  contract  implied 
therefrom  of  discharging  such  common  obli- 
gation equally. 

7  Am.  &  Eng.  Enc.  Law,  p.  33L 

Evidence  that  the  right  of  contribution 
does  not  grow  out  of  the  contract,  but  is 
based  upon  the  equitable  principle  of  bear- 
ing a  loss  equally  with  another,  is  the  fact 
that  the  statute  of  limitations  docs  not  be- 
gin to  run  until  the  plaintiff  has  paid  more 
than  his  share  of  the  debt. 

7  Am.  &  Eng.  Enc.  I^w,  p.  365;  Wolmers- 
hausen  v.  Gullick  [1893]  2  Ch.  514;  Moore 
V.  Rnmer,  31  111.  App.  400. 

While  we  find  it  frequently  stated  that 
there  is  no  contribution  between  tort  feas- 
ors, this  is  not,  by  any  means,  a  universal 
rule,  and  we  find  that  this  rule  applies  only 
to  cases  of  intentional  and  conscious  wrong- 
doing, but  does  not  apply  to  cases  which  are 
committed  without  guilty  intent. 

BaiFey  v.  Bussing,  28  Conn.  455;  7  Am.  & 
Eng.  Enc  Law,  p.  365;  Selz  v.  Unna,  6 
Wall.  327,  18  L.  ed.  799;  Ankeny  v.  Moffett. 
37  Minn.  109,  33  N.  W.  320 :  Horbach  v.  El- 
der, 18  Pa.  33;  Armstrong  County  v.  Clarion 
County,  66  Pa.  218,  5  Am.  Rep.  368. 

The  rule  that  there  is  no  contribution 
among  tort  feasors  does  not  apply  to  admi- 
ralty, because  there  there  is  contribution. 

The  Frankland,  9  Asp.  Mar.  L.  (3as.  196. 

lilessrs.  Harvey  D.  Goulder  and  Frank  S. 
Hasten  argued  the  cause,  and,  with  Mr.  S. 
H.  Holding,  filed  a  brief  for  respondent: 

The  right  of  contribution  proper  exists 
only  where  two  or  more  persons  are  jointly 
or  jointly  and  severally  responsible  to  a 
third  for  the  same  amount,  and  one  or  more 
are  compelled  to  pay  more  than  their  share. 
It  arises  in  the  equity  of  equality,  dictating 
that  a  common  obligation  should  be  borne 
equally  by  all  obligated  for  its  payment; 
that  one  should  not,  as  to  others  o<iually 
obligated,  be  obligated  to  sustain  more  than 
his  own  share.  The  doctrine  had  its  ori!:in 
in  equity. 

n*»ring  V.  Winchelsea,  1  Cox,  Ch.  Cas.  318; 
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3  Pom.  Eq.  Jur.  i  1418;  Sheldon,  Subni|^ 
tion,  §  169;  Baltimore  &  0.  R.  Co.  t.  Wa^ 
er,  45  Ohio  St.  577,  16  N.  E.  475. 

There  is  some  doubt,  under  the  deeiik^^ 
whether  contribution  will  be  enforced  at  ^ 
as  to  joint  tort  feasors. 

Selz  y.  Unna,  6  Wall.  328,  18  Ll  ed.  799; 
Chicago  ▼.  Bobbins,  2  Black,  418,  17  L  trf. 
298. 

It  is  elementary  that  a  proceeding  in  rem 
can  only  be  maintained  on  a  maritime  e»- 
tract  or  tort  giving  rise  to  a  lien  eziitiiig 
at  the  time  action  is  brought.  If  no  liei 
arose,  or,  having  arisen,  has  been  waived  or 
lost,  a  proceeding  in  rem  will  not  lie. 

The  Sabine  (The  Mayflower  ▼.  The  Sa- 
bine) 101  U.  S.  384-388,  25  L.  ed.  982-984: 
The  Rock  Island  Bridge  (Galena,  D.  D.  k 
M.  Packet  Co.  v.  Rock  IsUnd  Bridge  Col) 
6  Wall.  213-216,  18  L.  ed.  753,  764. 

The  right  of  contribution,  where  it  ex- 
ists, cannot  be  asserted  in  the  adminlty 
either  in  rem  or  tn  personam. 

The   Argus,  71   Fed.  891. 

Notwithstanding  an  original  liabilitj  may 
be  maritime,  and  payment  may  carry  viti 
it  an  implied  or  express  promise  or  obligi- 
tion  on  the  part  of  another  to  bear  thi 
whole  or  a  part  of  the  amount  so  paid,  tbt 
new  promise  or  obligation  is  not  maritime, 
so  as  to  be  within  the  jurisdiction  of  id* 
miralty. 

Fox  V.  Patton,  22  Fed.  746:  The  Oertfr 
rion,  1  Ware,  477,  Fea.  Gas.  No.  2,55i 

It  has  long  been  the  practice  of  eourti  d 
admiralty  to  accomplish  contribution,  «• 
more  properly,  to  allow  recoupment,  to  the 
extent  of  the  funds  in  the  r^strj  of  tke 
court  or  the  property  under  its  coatro!; 
but  it  does  not  follow  that  it  has  power  to 
do  so  by  independent  proceedings.  WUh 
the  word  ''contribution"  has  been  hn^ 
arguendo,  it  is  rather  as  defining  a  milt 
than  as  a  substantive  right. 

The  Hudson,  16  Fed.  162;  The  LotUvM- 
na  (Rodd  v.  Heartt)  21  Wall.  658,  583.  S 
L.  ed.  654,  664;  The  J.  E.  Rumbell.  148  U. 
S.  1,  37  L.  ed.  345,  13  Sup.  Ct  Sep.  4N; 
Schuchardt  v.  Babbidge,  19  How.  SSMIlf 
15  L.  ed.  626,  626;  Ihiryee  t.  Elkins,  ikk^ 
Adm.  629,  Fed.  Gas.  No.  4497;  The  C  CL 
Trowbridge,  11  Bias.  164,  14  Fed.  874;  Di*ii 
V.  Child,  2  Ware,  78,  Fed.  Oka.  No.  SjO: 
The  H.  £.  Willard,  62  Fed.  3g7. 

The  greatest  right  the  New  York  esiH 
have  in  an  independent  proceeding  fai  tki 
admiralty  would  be  that  which  the  ctfp 
interests  themselves  had. 

The  Miiriska,  47  C.  0.  A.  116, 107  FelMl^ 


Mr.  Justice  Holmes  deliTered  the  i 
of  the  court: 

This  is  a  libel  in  admiraltj,  bRNfM  kf 
the  petitioner    as    successor    In  euipanM 

t04  V.  & 
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idifltitj  to  tli«  Union  Steamboat  Companjr 
ioitfoareT  a  part  of  a  sum  paid  hj  it  to  the 
mpondeiit  *aa  the  remilt  of  previous  ad- 
mire ty  proceedings  which  camp  before  this 
<3mt  fleveral  times.  The  former  proceed - 
ingi  wtm  h^gan  by  the  respondetit,  as 
rtvnef  of  the  propeUer  Conemaugh  and 
biilft  Df  her  cargo,  to  recoirer  for  damages 
to  both  bj  a  collision  between  her  and 
tfat  propeller  New  York.  After  hearings 
below  (53  Fed.  553,  27  G.  a  A.  154,  54  U. 
i  1pp.  248,  82  Fed.  819,  30  C  0.  A.  628, 
S«ll  a  App,  Ue,  86  Fed.  8!4)  it  was  de- 
eded hj  thiB  court,  on  ceriiorarii  that  both 
fwalB  were  in  fault,  and  that  the  repre- 
wUtivei  of  the  cargo  oould  recover  their 
rkle  damage*  from  the  New  York,  The 
W  York,  175  U.  S,  187,  44  L.  ed.  126,  20 
hp.  Ct.  Rep.  67*  Thereupon  the  district 
aiirt  entered  a  decree  dividing  the  damages 
oatained  by  the  at  earners,  requiring  the 
'eir  York  to  pay  to  the  Conepaaugh  on 
ut  account  tIS,C^S3.3S  and  interest,  and 
mher  required  il  to  pay  all  the  damages 
1  the  cargo  of  the  latter, — the  insurers  on 
ir|n  who  had  intervened  receiving  their 
»are.  and  the  Cbnemangh  receiving  the 
ajdue  as  trustee.  The  owners  of  the  New 
o^rk  then  applied  to  this  court  for  a  man- 
ijRiii  directing  the  district  court  to  divide 
l«  dsmages  to  car^o.  This  was  denied  on 
If  grotind  that,  if  the  court  below  erred, 
It  remedy  was  by  appeal.  Ex  parte  Union 
.  B.  Go,  178  U.  8.  317,  44  L.  ed,  1084,  20 
ap,  Ct.  Rep.  fKM.  Upon  that  intimation 
a  appfla!  was  taken  to  the  rircint  court  of 
ppesli  for  the  sixth  circuit,  and  after  a 
lotion  to  dismiss  had  been  denied  (44  G. 
-  A  38,  104  Fed.  561)  the  decree  was  af- 
nnwa  (47  C.  C  A,  232,  108  Fed.  102).    On 

•econd  certiorari  that  decree  was  affirmed 
y  this  court.  1B9  U.  S.  363,  47  L.  cd.  854, 
3  Sup.  Ct.  Rep.  504.  The  New  York  paid 
he  damages  and  brought  this  suit. 

The  ground  of  the  last- mentioned  decree 
*13  that  the  claim  of  the  New  York  was 
^ot  open,  and  the  circuit  court  of  appeals 
^eaie^  l^ve  to  amend  the  plea  dings  j  for  the 
"U^m  that  the  petitioner  would  be  left 
^  to  assert  its  claim  in  an  independent 
«t>ceeding,  47  C.  C.  A.  232,  108  Fed.  107. 
*  the  present  cafte  the  district  court  fol- 
**fd  this  expression  of  the  circuit  court 
'f  ippealSf  and  made  a  decree  giving  the 
^itioner  one  half  of  the  damages  paid  b^ 
t  tm  tecount  of  cargo.  The  circuit  court 
*f  ippeals  for  the  seventh  circuit,  however^ 
^before  which  the  present  c^e  came  on  ap- 
1^1,  held  that  the  whole  matter  was  res 
^ieold  by  the  final  decree  in  the  former 
^*e.  and  ordered  the  libel  dismissed.  142 
^•i  9.  Thereupon  a  third  certiora.ri  ivaa 
fruited  by  this  court p  and  the  record  is 
law  before  us. 
^  U.  8.  U.  S.,  Book  61. 


The  reapondent  set  up  three  defenses,  ba- 
low  and  here.  It  argued  that  there  was 
no  jurisdiction  in  admiralty  over  the  claim 
in  its  present  form,  that  the  petitioner  had 
no  caae  upon  the  meritsj  and  that  it  wai 
concluded  by  the  former  decree.  The  cir 
cuit  eourt  of  appeala  decided  against  thr 
first  two  points  before  sustaining  the  third. 
We  shall  take  them  up  in  their  order.  Thr 
jurisdiction  appears  to  us  tolerably  plain. 
If  it  be  aaaumed  that  the  right  to  con- 
tribution is  an  incident  of  the  joint  lia- 
bility in  admiralty,  and  is  not  res  fudioatu, 
it  would  be  a  mere  historical  anomaly  if  the 
admiralty  courts  were  not  free  to  work  out 
their  own  system,  and  to  finish  the  adjust- 
ment of  maritime  rights  and  liabilities.  In- 
deed, we  imagine  that  this  would  not  have 
been  denied  very  strenuously  had  the  c|uea- 
tion  been  rnised  by  proper  pleadings  in  con- 
nection with  the  original  suit.  But  if  the 
right  is  not  barred  by  the  former  decree,  It 
would  be  still  more  anomalous  to  send  the 
parties  to  a  different  trtbu.nal  to  secure  that 
right  at  this  stage.  For  the  decree  waa 
correct  as  far  as  it  went,  and,  by  the  hy- 
pothesis, might  stop  where  it  did  witKout 
impairing  the  claim  to  contribution.  That 
claim  is  of  admiralty  origin  and  must  be 
satisfied  before  complete  justice  la  done. 
Tt  cannot  be  that,  because  the  admiraTty 
has  carried  out  a  part  of  its  theory  of  jus- 
tice, it  is  prevented  by  that  fact  alone  from 
carrying  out  the  rest.  See  The  Mariska,  47 
a  C.  A.  IIS,  107  Fed.  989. 

Qn  the  merits  also  we  have  no  great  diffi- 
culty. The  rule  of  the  common  law,  even, 
that  there  is  no  contribution  between 
wrongdoers,  is  subject  to  exception.  Pol- 
lock, Torts,  7th  ed.  105,  106.  Whatever  its 
origin,  the  admiralty  rule  in  this  country 
la  well  known  to  be  the  other  way.  The 
North  Star  (Reynolds  v.  Vanderbilt)  106 
U.  S.  17.  27  L.  ed.  01,  I  Sup.  Ct.  Rep.  41; 
The  Sterling  (The  Sterling  v.  Petersen) 
106  U.  S,  647,  27  L,  ed.  98,  1  Sup.  Ct.  Rep, 
89;  Admiralty  rule,  50,  Compare  The 
Frankland  [1901]  P.  161.  *And  it  ia  est4ib-[«Mi 
Hshed,  as  it  logically  follows,  that  the  divi- 
sion of  damages  extends  to  what  one  of  the 
parties  pays  to  the  owners  of  cargo  on 
board  the  other.  The  Chattahoochee,  173 
U.  S.  540,  43  L,  ed.  8^1,  10  Sup.  Ct.  Rep.  401. 
The  right  to  the  division  of  the  latter  ele- 
ment does  not  stand  on  subrogation,  but 
arises  directly  from  the  tort.  The  liability 
of  the  New  York,  under  our  practice,  for  all 
the  damage  to  cargo,  was  one  of  the  conse- 
quences plainly  to  be  foreseen,  and,  sinco 
the  Conemaugh  was  answerable  to  the  New 
York  as  a  partial  cause  of  the  tort,  its  re- 
sponmbility  extended  to  all  the  manifest 
consequences  for  which,  on  the  general 
ground  that  they  were  manifest^  the  New 
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York  could  be  held.  Therefore  the  con- 
tract relations  between  the  Conemauo^h  and 
her  cargo  have  nothing  to  do  with  the  case. 
See  The  Chattahoochee,  supra.  More  spe- 
cifically, the  last-named  vessers  liability  to 
the  eNw  York  is  not  affected  by  provisions 
in  the  Conemaugh's  bills  of  lading,  giving 
her  the  benefit  of  insurance,  and  requiring 
notice  of  any  claim  for  damage  to  be  made 
in  writing  within  thirty  days,  and  RUit  to 
be  brought  within  three  months. 

It  only  remains,  then,  to  consider  whether 
the  petitioner  is  concluded  by  the  former 
decree.  If  the  liability  of  the  Conemaugh 
arises,  as  we  have  said,  out  of  the  tort, 
then  it  is  said  to  follow  that  the  New  York 
either  is  attempting  to  split  up  its  cause  of 
action,  or  to  recover  in  excess  of  a  decree 
covering  the  case.  It  is  true  that  the  New  ; 
York  was  the  defendant  in  the  former  suit,  | 
but  the  damage  to  the  New  York  was  al- 
lowed for  in  the  division.  If  the  allow- 
ance was  by  way  of  recoupment,  then  It 
may  be  said  that  the  New  York,  by  assert- 
ing a  counterclaim  for  its  damages,  bound 
itself  to  present  its  whole  claim  to  the  same 
extent  as  if  it  had  brought  the  suit;  at 
least,  until  it  had  neutralized  the  claim 
made  against  it  in  the  Conemaugh's  own 
right.  If  the  allowance  was  because  divi 
sion  is  the  very  form  and  condition  of  an} 
claim  for  damage  to  vessels  in  case  o< 
mutual  fault  (The  North  Star,  supra; 
Stoomvaart  Maatschappy  Nederland  v. 
Peninsular  &  O.  Steam  Nav.  Co.  L.  R.  7 
App.  Cas.  795,  801,  806),  and  the  mutual 
J2  27]  rights  'cancel  each  other  pro  ianto  u  they 
arise,  just  as  in  an  account  current,  as  dis- 
tinguished from  set-off,  then  it  might  be 
contended  that  the  claim  in  respect  of  the 
payment  of  damage  to  cargo  is  an  item  in 
the  same  account  with  the  one  for  damage 
to  the  ship,  and  that  a  decree  as  to  one  in- 
volves a  disposition  of  the  other,  and  makes 
the  whole  matter  res  judicata.  See  The 
Manitoba  (Beatty  v.  Hanna)  12  U.  S.  97, 
111,  30  L.  ed.  1096,  1100,  7  Sup.  Ct.  Rep. 
1158. 

But,  whatever  be  the  technical  theory, 
the  right  of  a  defendant  to  a  division  of 
the  damage  to  the  vessels  when  both  are  in 
fault,  and  its  contingent  claim  to  partial  in- 
demnity for  payment  of  damage  to  cargo, 
must  be  separable,  from  the  necessity  of 
to  case.  To  illustrate.  Suppose,  in  a  case 
of  collision,  one  vessel  to  be  sued  for  dam- 
age to  the  other  vessel  alone.  It  could  not 
set  up  the  possibility  that  the  cargo  own- 
ers might  sue,  some  time  within  six  years, 
and  suspend  the  decree  on  the  ground  that 
otherwise  the  defendant  might  be  barred 
from  demanding  indemnity  in  case  the  cargo 
owners  should  sue  and  succeed.  If  cargo 
owners  should  sue  one  or  the  other  vessels 
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after  a  division  of  the  damages  to  the  ^m- 
sels  themselves^  it  must  be  that  the  Hb^n^ 
would  be  free  to  require  the  other  to    9. 
oncrate  or  indemnify  it  to  the  eaiiie  tattm^ 
as  if  no  such  division  had  taken  pkee.    J| 
would   be   impossible  to  do  jostiee  oths^ 
wise.     As  to  the  English  law,  1 
vaart  Maatschappy  Nederland  t. 
&  O.  Steam  Nav.  Go.  L.  R.  7  App.  Gu.  TH; 
806. 

If  we  are  right,  then  this  is  a  stroof  cMi 
for  holding  that  the  petitioner  is  not  fatml 
It  stands  adjudicated  that  its  pleadiqgi  Si 
not  open  its  present  claim.  They  eoaU  Mt 
have  done  so,  because,  at  that  sts^  tk 
petitioner  not  having  paid,  it  had  no  diia 
for  indemnity,  but  only  for  ezonentioa 
It  was  not  bound  to  adopt  the  proeetei 
permitted  to  it  by  rule  59.  It  did  ask  kiffi 
to  amend  so  as  to  protect  its  rights,  W 
was  met  by  the  argument  of  the  resposdat 
and  the  opinion  of  the  circuit  court  of  i^ 
peals  that  it  could  bring  a  new  snit  TVi 
court  said  the  same  thing  in  affirmiagthi 
decree  against  the  New  York,  "ff,  u  ht- 
tween  her  and  the  Conemaugh,  *she  hm  9f0 
claim  for  recoupment,  the  way  is  opes  It 
recover  it."  189  U.  8.  368,  47  L.  ed.  857,  S 
Sup.  Ct.  Rep.  504.  The  same  propootifls 
was  implied  in  The  JuniaU  (United  SUt« 
V.  Juniata)  93  U.  S.  337,  340,  23  Ll  el  III. 
931.  Every  consideration  leads  ns  to  li* 
here  to  this  statement  in  the  cireamitiiHi 
of  the  case  at  bar. 

Decree  of  Circuit  Court  of  Apptsb  ir 
versed. 

Decree  of  District  Court 


GEORGE  W.  CROWE,  Appt. 

T. 

M.  M.  TRICKET,  Administrator  of  thi  fr 
tate  of  Norman  H.  Chapin,  Deceased. 

(See  S.  C.  Reporter^  ed  22B-8M.) 


Appeal  from  territorial  suprma 
questions  reyiewahle. 
1.  The  jurisdiction  of  the  w-r— , 
Court  of  the  United  SUtes  on  aa  tMm 
from  a  territorial  supreme  eourt  Is  UiM 
to  determining  whether  the  findiagi  of  M 
support  the  judgment,  where  the  ensBliMi 
to  rulings  of  tM  trial  eourt  in  the 
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Note.— As  to  review  by  the  UnlM  t 
Supreme  Court  of  territorial  dwilslet  ■* 
note  to  Miners'  Bank  ▼.  Iowa,  IS  Lw  iL 
U.  S.  867. 

On  performance  hj  real  estate  hfotar  * 
his  contract  to  find  a  purchaser  or  dM 
an  exchange  of  his  principal*k 
note  to  Lunney  t.  Heal^,  44  LJLA.  i 

On  broker's  right  to  eommiarioM  mV* 
allv — see  note  to  McGavoek  ▼.  WoodlMt  V 
L.*ed.  U.  8.  884. 


Cbowe  y.  Tbickey, 
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iios  or  xfjeftion  of  evidence   were  not   m- 
liit^  upon  in  the  territorml  ^upretne  court, 
md  v^n  not  cousiiiered  by  that  tribunal. 
Appett  fr&m  territorial  supreme  court— -snf- 
£peif7  of  statement  of  facts. 

2.  The  statement  of  faets  made  by  the 
tarritfiml  supreme  court  will  not  be  held 
kfedive  on  appeal  to  the  Supreme  Court 
iiht  United  States  becauae  it  may  be  con- 
iatd  and  m»y  give  a  roaia  of  unnecessary 
kedli,  if  a  sufficient  statement  finally 
KDETgei  ttierefrom. 

^p€*l— auffident  bill  of  exceptions. 

3.  The  failure  of  the  bill  of  exceptions 
l&p^peal  to  state  in  express  terms  that  it 
Mtaias  all  the  evidence  does  not  prevent 
h  appellate  court  from  considering  or  de- 
JOMinrng  the  case  upon  questions  of  fact  if 
h  T^ord  showB  that  all  the  evidence  was 
Mitaised  in  such  bilL 

IHikef  f^-com  misai  OSS, 

4  A  broker  who  finda  a  person  who 
klk^  tn  option  on  the  purchase  of  certain 
kdiiDg  property^  which  is  never  carried  out, 
psaot  where  the  owner  dies  before  the  op- 
tai  Mpirea,  recover  his  agreed  commission 
tela  the  administrator*  when  the  latter, 
||cr  the  estpinitiot!  of  the  option,  sells  the 
ppertj  to  the  same  person  and  at  the 
mt  price. 


[Na  7L] 

BUtttd  Ck^tober  31,  1906. 
ary  21,  1907. 


Decided  Janu^ 


PPEAL  from  the  Supreme  Court  of  the 
^  Territory  of  Arizona  to  review  a  judg' 
^t  which  reversed  a  judgment  of  the  Dia- 
kt  Court  of  Santa  Cruz  County,  in  that 
rntory^  in  favor  of  plaintiff  in  an  action  to 
€OTer  a  broker's  commiMion,  and  remand - 
t  the  case  to  the  latter  court  with  direc- 
Ola  to  render  judgment  for  defendant, 
fflrmed, 

S^  same  case  below  (Ariz.)  71  Fac.  965. 

Statement  bj  Mr  Chief  Justice  Fuller: 
*Thig  was  an  action  brou<;ht  by  Crowe  in 
It  district  court  of  Santa  Cruz  county, 
Hzoiia,  against  Trickey^  administrator  of 
•t  %tate  of  N.  H.  Chapin,  deceased,  to  re- 
TCT  the  sum  of  $5,000  as  conij^iission  on  a 
h  slleged  to  have  been  effected  by  Crowe 
r  Chapin^  during  his  life,  of  a  one-fourth 
terest  in  a  mine.  The  case  was  tried  by 
e  district  court  without  a  jury^  a  jury 
Ting  been  waived  by  agreement  of  the 
rtiei,  and  that  court  made  findings  of  fact 
li  itated  conclnsiona  of  law  therefrom, 
CHS  which  it  rendered  judgroent  in  Crowe's 
w,  January  10,  1&02,  to  be  paid  in  due 
ine  of  administration.  From  that  judg^ 
Qt  the  case  was  carried  by  appeal  to  the 
Jiine  court  of  the  territory  of  Aruona, 
^  March  SO,  1903,  reversed  the  judg- 
I  U.  8. 


ment,  and  remanded  the  case  to  the  district 
court,   with   directions  to  render  judgment 
for  defendant.    71  Pac.  966. 
The  record  states; 

"In  the  above -en  tit  led  action  the  supremo 
court  finds  the  facta  to  be  as  follows: 

'*L  Previous  to  March*,  IE9%,  a  mino 
known  as  the  Pride  of  the  West  mine  waa 
owned  by  three  parties,  A  man  named  01* 
sen  owned  one  half  thereof ,  and  Norman  H. 
Chapin,  the  defendant's  intestate,  and  Jerry 
Neville  each  owned  one  fourth  interest 
therein, 

''In  March,  IM%  the  plaistiff  Crowe 
brought  this  mine  to  the  attention  of  one 
Emerson  Gee  and  bis  associate,  A.  R.  Wil- 
fley.  Subsequently^  in  the  latter  part  of 
March,  1809,  Wilfley  purchased  Olson's  one- 
half  interest,  and  made  an  agreement  with 
Chapin  and  Neville,  in  pursuance  whereof  a 
deed  to  the  remaining  one -half  interest  was 
executed  by  Chapin  and  Neville,  and  placed 
in  eaerow,  the  terms  of  the  escrow  agreement 
providing  that  the  deed  was  to  be  delivered 
to  Wilfley  upon  the  payment  by  him  of  the 
sum  of  $100,000  in  ca»b,  on  or  before  the  Ist 
day  of  April,  1900. 

"2,  It  was  verbally  agreed  between  Crowe 
on  the  one  part,  and  Chapin  on  the  other, 
representing  himself  and  Neville,  that  Crowe 
was  to  receive  10  per  cent  of  the  purchase 
money  •received  by  them  for  their  interest [230] 
in  the  mine,  as  commission  for  making  the 
the  sale.  Such  deed  and  escrow  agreement 
were  executed  by  Chapin  and  Neville  on  the 
1st  day  of  April,   i899. 

'*3.  Prior  to  the  Ut  day  of  April,  1900, 
Chapin  and  Neville  both  died. 

"M.  M.  Triekey  was  appointed  administra- 
tor of  Chap  in 's  estate  and  one  Henry  H. 
Harmon  was  appointed  administrator  of 
Jerry  Neville's  estate. 

^^ Wilfley  failed  to  pay  the  money  and  take 
the  property  under  his  option,  and  after  tbe 
Ist  day  of  April,  1900,  at  the  expiration  of 
the  time  mentioned  in  the  escrow  (igreement, 
and  in  accordance  with  the  terms  thereof, 
the  deed  in  escrow  was  returned  to  Trick ey, 
the  administrator  of  Chapiu's  estate, 

"4.  Thereafter,  aad  on  tbe  7th  day  of 
April,  1900,  upon  the  payment  of  $1,000  by 
WilHey,  the  administrators  of  these  two  es- 
tates made  another  agreement  with  Wilfley, 
by  the  term  a  of  which  they  agreed  to  exe- 
cute a  deed  to  a  one-half  interest  owned  by 
the  two  estates,  upon  the  payment  of  tho 
purchase  price  of  $100,000,  in  specific 
amounts,  on  different  dates  therein  ex- 
pressed.   This  option  also  lapsed. 

*'5.  After  said  lapse,  and  on  the  19th  day 
of  June,  1900,  M.  M.  Trickey^  as  adminit- 
trator  of  the  estate  of  Chaptn,  entered  into 
another  agreement  which  was  offered  in  evi- 
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dence  by  the  plaintiff,  and  appears  in  the  bill 
of  exceptions  as  'Exhibit  3/ 

"By  this  agreement,  Trickey,  as  admin- 
istrator,  gave  to  Wilfley  an  option  to  pur- 
chase the  one-fourth  interest  in  the  mine 
owned  by  the  estate  of  Chapin,  and  obligated 
himself  to  execute  to  Wilfley  a  deed  for  such 
interest  upon  the  payment  of  $5,000  in  cash, 
$5,000  within  three  months;  the  further 
sum  of  $5,000  within  six  months;  the  fur- 
ther sum  of  $5,000  within  nine  months;  the 
further  sum  of  $5,000  within  twelve  months^ 
and  the  further  sum  of  $25,000  within  eight- 
een months. 

"The  plaintiff  Crowe  had  nothing  what- 
ever to  do  with  either  of  the  last -mentioned 
options,  or  with  the  sale  of  the  property 
after  the  death  of  Chapin. 
[231]  *"6.  In  pursuance  of  this  option,  Wilfley 
paid  to  Trickey  the  sum  of  $5,000  in  cash 
on  the  19th  day  of  June,  1900;  and  the  fol- 
lowing sums  on  the  following  dates,  respec- 
tively: $5,000  on  September  19,  1900;  $5,000 
on  December  19,  1900;  $5,000  on  March  20, 
1901;  $5,000  on  June  17,  1901;  $25,000  on 
December  7,  1901. 

"7.  The  above-mentioned  agreement  (Ex- 
hibit 3)  was  only  an  option  to  purchase,  and 
under  it  there  was  no  obligation  on  the  part 
of  Wilfley  to  pay  any  portion  of  the  pur- 
chase price,  and  no  obligation  on  the  part  of 
Trickey  to  deliver  the  deed  mentioned  in 
the  agreement  until  the  last  payment  of 
$25,000,  in  December,   1001,  had  been  made. 

"8.  On  the  10th  day  of  December,  1900, 
Crowe  presented  to  Trickey,  as  administra- 
tor of  Chapin's  estate,  in  accordance  with 
the  law  of  the  territory  of  Arizona,  his  claim 
against  the  estate  of  Chapin  for  '10  per  cent 
of  the  purchase  price  of  the  Pride  of  the 
West  mine,  agreement  for  the  sale  of  which 
was  entered  into  about  April  1st,  1899,  and 
which  said  agreement  of  sale  was  made  by 
Chapin  and  Neville  to  A.  R.  Wilfley,  and 
which  sale  was  brought  about  by  the  said 
George  W.  Crowe,  upon  the  agreement  that 
he  was  to  receive  10  per  cent  commission 
upon  said  purchase  price  from  said  Chapin 
and  Neville,  one  half  of  said  10  per  cent 
being  $5,000.' 

"9.  This  claim  was  rejected  by  the  ad- 
ministrator, and  he  thereupon  brought  this 
action  in  the  district  court  of  Santa  Cruz 
county  on  the  25th  day  of  January,  1901,  at 
which  time  the  estate  of  N.  H.  Chapin,  de- 
ceased, was  solvent,  and  amply  able  to  pay 
all  debts  of  the  said  estate,  and  the  said 
Chapin  nor  the  said  Trickey  nor  anyone 
else  had  paid  to  the  plaintiff  the  said  sum 
of  $.'),000.  or  any  part  thereof,  or  anything 
on  account  thereof. 

"The  case  was  tried  before  the  court, 
without  a  jury,  a  jury  having  been  by  agree- 
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ment  of  parties  waived,  and  the  court  im. 
the  following  findings  of  fact: 

[Here   follow   findings   of   fact   and  c 
elusions  of  law  by  the  district  court,  a; 
which  judgment  was  rendered  in  favor 
the  plaintiff,  and  an  appeal  prayed  the 
from  to  the  supreme  court  as  stated.] 

"The  only  statements  of  fact  in  the  n 
ord  were  contained  in  the  foregoing  findi^ 
of  fact,  and  in  a  bill  of  exceptions.  The  sij 
bill  of  exceptions,  which  was  transmitted  t 
the  supreme  court  of  Arizona  with  the  m 
ord  in  this  case,  did  not  state  that  it  eoB 
tained  all  of  the  evidence  which  was  iiitr» 
duced  upon  the  trial  of  the  case  in  the  dii 
trict  court,  nor  upon  the  points  presented  tc 
the  Arizona  supreme  court  for  its  deeinoi. 
nor  does  it  otherwise  appear  from  the  moid 
in  the  case  that  all  of  tne  evidence  wUch 
was  introduced  upon  the  trial  of  the  caie  is 
the  district  court  was  before  the  itid  n- 
preme  court  of  Arizona.  The  abstnet  of 
the  transcript  which  contained  the  cfideKe 
stated  that  'the  defendant,  by  his  bill  of 
exceptions,  which  contained  all  the  endcaec 
taken  on  said  trial,  and  which  is  as  followi:' 
then  follows  the  bill  of  exceptions  recitiig 
the  testimony  of  the  different  witnettei,  cof - 
ering  some  23  pages,  and  at  the  coBcluioi 
thereof  the  following  allowance: 

"  The  foregoing  bill  of  exceptions  wai  pR- 
Bented  to  me  fo/  allowance  on  the  24th  dtj 
of  January,  1902,  and  was  by  me  od  tbt 
same  date  submitted  to  Messn.  Hereford  k 
Hazzard,  attorneys  for  the  opposite  pttty. 
who  made  no  objection  thereto,  wherenpot 
the  said  bill  of  exceptions  is  now  bj  ■* 
signed,  approved,  and  allowed  as  of  the  itid 
24th  day  of  January,  1902.  Geo.  R.  Dtvii. 
Judge;'  but  the  record  contains  no  certificate 
from  the  clerk  or  court  that  the  eridese* 
contained  in  the  bill  of  exceptions  coaMi- 
tuted  all  of  the  evidence  taken  on  tbe  trial 
in  the  lower  court,  and  that  fact  is  contro- 
verted by  the  counsel  for  the  appellee. 

'The  Arizona  supreme  court  found  th« 
following  facts: 

"1.  That  the  efforts  of  the  plaintiff,  Cr0«*^ 
resulted  in  procuring  the  purchaser  Will^ 
Qot  to  purchase  absolutely,  but  to  take  ** 
option  on  the  purchase  of  the  property  i*" 
volved,  for  $100,000;  that  Crowe's  prindpd* 
accepted  a  deed  to  the  property  and  plMo' 
it  in  escrow;  that  although  Chapin  difdbr- 
fore  the  expiration  of  that  escrow  agrW' 
ment,  *the  deed  executed  by  hfim  ren^iiil 
subject  to  the  order  of  the  purchaser,  ni 
that,  if  he  had  availed  himself  of  the  ten* 
of  that  agreement,  the  sale  would  have  bstt 
rrompleted  and  plaintiff  Crowe  would  hii* 
been  entitled  to  his  commiaaion;  hut  thit 
Wilfley  failed  to  make  the  payment  Ml 
take  up  the  deed,  and,  after  the  expniliN 
L3f  the  option  andl  after  Chmpia's  death,  thi 
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u  retars^d  to  th€  admmiatra.tor  of 
I  estate  and  the  transaetlon  was 
rithout  an  J  sale  being  made, 
hat  the  iak  of  tlie  property  that 
ifec|neBt!j  eflfected  was  the  result  of 
Qtiationa  between  Trickej^  the  ad- 
[tow  of  Chapin'i  estate,  and  Wililej; 
tow  the  date  of  the  sale,  Crowe's 
r  antbontj  to  act  in  tbe  mailer  h^d 
rminaied,  and  hU  agenej  revoked 
leath  of  Chapin. 

lat  in  regard  to  the  latter  negotia- 
t>wc  rendered  no  services  to  Trickey, 
BO  appointment  or  agreement  from 
fn  reference  to  tbe  matter,  and  took 
irhatcyer  in  the  ultimate  sale^ 
At  tbe  plaintiff,  Crowe,  did  not,  be- 
le  8th  day  of  February,  18DS,  and 

day  of  January,  IflOO^  bring  about 
f  Cbapm's  interest  in  the  property 
DTersy. 

Le  said  A.  R.  Wilfley  paid  to  the 
endant  the  sum  of  $50,000,  as  fol* 
.pril  7,  IftOO,  ^500 1  June  19,  IflOO, 
September  19,  1900,  $5,000;  Deeem- 
900,  $5,000;  March  20,  1001,  §5,000; 

1001,  $5,000;  December  7,  1901,  t25,- 

for  the  right,  title,  and  intexeat  of 
I  Norman  H.  Chapin,  but  for  the 
Itle,  and  interest  of  the  iaid  estate 
au  H,  Chapin,  deceased,  in  and  to'  the 
perty,  in  oompliance  with  the  terms 
on  tract  of  sale  and  title  bond  exe- 
I  the  said  Wilfley  by  Trick ey,  tbe 
;rator  of  said  estate." 

follow  conclusions  of  law  and  judg- 


§.  W.  C.  Eee^D  and  Seth  E.  Ha^^ard 
*d  tbe  cause  for  appellant.  Mr.  F. 
ford  was  on  the  brief: 
lupreme  Court  of  Arizona  erred  in 
g  the  case  upon  the  evidence  and 
^  the  judgment,  it]  tbe  absence  of 
Dg  that  all  of  the  evidence  in  the 
I  before  it. 

I  States  V*  Copper  Queen  Consol. 
,  las  U.  S.  495,  46  L.  ed,  1008,  22 
Rep.  761;  Russell  y.  Ely,  2  Black, 
L.  ed.  258;  Providence  v.  Babcock 
r  \\  Eabeock)  3  Wall.  240,  18  L.  ed. 
as  &  R  R.  Co,  V.  Cox,  145  U.  8, 
4,  ed,  829,  12  Sup.  a.  Rep,  905. 
aeott  of  fact  mnst  af&rmativcly 
at  they  contain  all  the  evidence; 
I  of  exception  rauat  likewise  show 
Y  contain  ail  the  evidence  necessary 
nine  tbe  point  in  controversy* 
m  V.  Putnam,  3  Ariz,  182,  24  Vac. 
nritory  v*  Floree,  3  Aj-Iz.  215,  77 
I  Paul  T.  Cnllutn,  2  Ariz,  16,  S  Pac. 
■ns  V.  Glencrosa,  4  Ariz.  222,  36  F&c, 

the  bill  of  exceptioQB  does  not  pur^ 


port  to  give  all  the  evidence,  tbe  proof  satSi* 
cient  to  iUBtain  the  findings  will  be  pro- 
fiumed  to  have  been  supplied  unless  the  er* 
ror  is  affirmatively  sbowa, 

Evana  v.  Glencroas  and  Paul  v^  Cul1um« 
Bupra;  Territory  v.  Glanton,  3  Ari«»  J^  20 
Pac.  94;  Score  v.  Griffin  (Arm.)  SO  Pac.  331; 
2  Enc,  PI.  ^  Pr.  pp.  441,  480;  3  Century 
Dig.  col.  080,  I  2011,  col.  702,  §  2016;  Texas 
&  P*  R-  Co.  V,  Cox,  Bijpraj  Ha^nsen  v-  Boyd. 
161  U.  8.  397.  40  L.  ed.  740,  IS  Sup,  Ct.  Rep. 
^71;  Elliott,  App.  Proc.  Dig.  773,  774,  |  823. 

Bills  of  exception  are  preaumed  not  to 
contain  all  the  evidence. 

Grand  Trunk  H.  Co.  v.  Ives,  144  U.  8. 
408,  3fi  L.    ed.  485,  12  Sup.  a.  Rep-  679. 

It  is  the  rule  in  A r bona  that  n  bill  of  ex- 
ceptioos  or  statement  of  facts  muat  affirma- 
tively fihow  that  it  contains  all  the  evidence 
in  the  casc^  or  the  supreme  court  of  Ari^onA 
will  refuse  to  review  tbe  caie  upon  qiies^ 
tiona  of  fact, 

Abemathy  v.  Reynolds  (Ariz.)  71  Pae. 
014;  Curtis  v.  Boquillas  Land  &  Cattle  Co, 
(Ariz,)  71  Pttc.  024;  Costello  v.  Friedman 
(Ariz.)  71  Pac.  937;  Edwards  v*  Simms 
(Ariz.)  71  Pac.  D02j  Cbaronlejiu  y.  Shield* 
(Aria.)  76  Pac.  821;  Score  v.  Griffin,  anpraj 
McCormack  v.  Arizona  Central  Bank,  ^ 
Aril,  278,  62  Pac.  469;  Webber  v.  Kastner, 
6  Ariz,  324»  63  Pac.  207;  Jtlller  v.  Green,  3 
Ariz.  206,  73  Pac.  39&;  Braab  v.  Wliite,  3 
Ariz.  212,  73  Pac.  445;  Howard  v.  Perrin 
(Ariz»)  76  Pac  450;  Ryder  v.  Leach  {Auz.} 
77  Pac.  490;  Goldman  v,  Botelo,  7  AriE.  23, 
60    I'ac,   093. 

Mr.  Eugene  S.  Ives  submitted  tbe  cjiusa 
for  appellee: 

It  is  not  diiputed  that  the  ordinary  rulo 
is  that,  to  review  a  decision  upon  a  ques- 
tion of  conflict  of  evidencct  all  of  the  evi- 
aence  upon  which  that  decieion  was  based 
must  be  before  the  reviewing  tribunal,  and 
that  it  rau3t  so  affirmatively  appear  from 
the  record.  Where  the  reason  of  tbe  rule 
fails,  the  rule  itself  will  not  be  applied 3 
as  in  a  case  where  the  error  claimed  is  the 
direction  of  a  verdict  for  one  party,  and 
there  is  evidence  in  tbe  bill  which  will  war- 
rant a  verdict  for  the  other. 

Leslie  v.  Standard  Sewing- Ma ch.  Co.  30  C 
C.  A.  314,  98  Fed.  827, 

So,  where  the  record,  taken  as  a  whole, 
shows  that  all  tbe  evidence  is  before  the 
court,  the  reason  of  thp  rule  like  wise  falls 
and  the  rule  itself  falls  with  it.  It  is  not 
the  mere  form  of  the  certificate  to  tbe  bill 
of  exceptions,  but  the  whole  record,  that 
controls;  and,  if  the  record,  taken  as  a 
whole,  shows  that  the  bill  m  fnet  contains  all 
the  evidence,  it  will  be  so  considered;  ^nd 
a  court  anthorized  to  pass  upon  such  mat- 
ters will  inquire  upon  tbe  record  as  to  tbd 
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eorrectness  of  the  decision  sought  to  be  re- 
viewed. 

Gunnison  County  v.  E.  H.  Rollins  &  Sons, 
173  U.  S.  255,  43  L.  ed.  689,  19  Sup.  a. 
Rep.  31K):  Spangler  v.  Green,  21  Colo.  505, 
62  Am.  St.  Rep.  259,  42  Pac.  674. 

Nothing  is  better  settled  than  that  the 
power  of  this  court,  upon  appeal  from  a 
judgment  of  the  supreme  court  of  a  terri- 
tory, in  a  case  not  tried  by  a  jury,  is  limited 
to  determining  whether  the  facts  found  by 
the  supreme  court  sustain  its  judgment,  and 
whether  there  is  error  in  the  admission  or 
rejection  of  evidence. 

Holloway  v.  Dunham,  170  U.  S.  616,  42 
L.  ed.  1165,  18  Sup.  Ct.  Rep.  784;  Karrick 
V.  Hannaman,  168  U.  S.  328,  42  L.  ed.  484, 
18  Sup.  Ct.  Rep.  135;  Harrison  v.  Perea, 
168  U.  S.  311,  42  L.  ed.  478,  18  Sup.  a.  Rep. 
129;  Young  v.  Amy,  171  U.  S.  179,  43  L.  ed. 
127,  18  Sup.  a.  Rep.  802. 

The  essential  foundation  of  the  earning  of 
commissions  by  the  broker  is  the  fact  that 
he  has  secured  a  purchaser  who  has  either 
bought,  or  obligated  himself  to  buy,  the 
property  and  pay  for  it;  and  unless  such 
obligation  exists,  there  is  no  sale  and  no 
earning  of  commissions. 

Kimberly  v.  Henderson,  29  Md.  512;  Ram- 
sey V.  West,  31  Mo.  App.  676;  Zeidler  v. 
Walker,  41  Mo.  App.  118;  Levy  v.  Kottman, 

11  Misc.  372,  32  N.  Y.  Supp.  241 ;  Jenkins  v. 
Hollings worth,  83  III.  App.  139;  Bracken- 
ridge  V.  Claridge,  91  Tex.  527,  43  L.R.A.  593, 
44  S.  W.   819. 

In  all  cases  where  the  principal  has  re- 
voked the  contract  before  the  broker  has 
earned  his  commissions,  the  broker's  right 
to  commissions  is  absolutely  cut  off,  except 
where  it  has  been  found  as  a  fact  that  such 
revocation  was  a  mere  device  to  defraud  the 
broker  of  his  right  to  commissions. 

Sibbald  v.  Bethlehem  Iron  Co.  83  N.  Y. 
378,  38  Am.  Rep.  441;  Beale  v.  Creswell,  3 
Md.  196;  Zeimer  v.  Antisell,  76  Cal.  609,  17 
Pac.  642 ;  Armstrong  v.  Wann,  29  Minn.  126, 

12  X.  W.  345;  Satterthwaite  v.  Vreeland,  48 
How.  Pr.  608;  Carlson  v.  Nathan,  43  HI. 
App.  364;  Buehler  v.  Weiffenbach,  21  Misc. 
80,  46  N.  Y.  Supp.  861 ;  CToole  v.  Tucker, 
17  Misc.  554,  40  N.  Y.  Supp.  696;  Pryor 
v.  Jolly,  91  Tex.  86.  40  S.  W.  959,  Reversing 
(Tex.  Civ.  App.)  39  S.  W.  1019;  Antisdel  v. 
Canfield,  119  Blich.  229,  77  N.  W.  944. 

The  right  of  the  principal  to  revoke  is 
absolute. 

Sibbald  v.  Bethlehem  Iron  Co.  supra. 

The  interest  arising  from  commissions  is 
not  such  an  interest  as  will  render  the  au- 
thority irrevocable. 

Stier  V.  Imperial  L.  Ins.  Co.  68  Fed.  843; 
Barr  v.  Schroeder,  32  CaL  609;  Chambers  v. 
Seay,  73  Ala.  372. 
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An  interest  in  the  proceeds  does  not  m 
der  the  authority  irrevocable. 

Hamilton  v.  Frothingham,  59  Mich.  290 
26  N.  W.  486;  Green  v.  Cole,  103  Ifo.  71 
15  S.  W.  317;  Coffin  v.  Landia,  46  PL  Mj 
Shisler's  Estate,  2  Pa.  Dist.  R.  588. 

Th\B  death  of  the  principal  pots  sa  Mi 
to  the  agency,  when  the  authority  ii  sot 
coupled  with  an  interest. 

1  Am.  &  Eng.  Enc.  Law,  p.  1223;  Bom 
V.  aarke,  3  Cranch,  C.  C.  389,  Fed  0ml 
No.  1,641. 

The  power  must  be  ingrafted  on  aa  crtati 
in  the  thing. 

Hunt  V.  Rousmanier,  8  Wheat.  174, 1  L 
ed.  689. 

An  interest  arising  from  oommisiion  or 
the  proceeds  of  a  transaction  is  not  u  ii- 
terest  which  will  prevent  revocation. 

Missouri  ex  rel.  Walker  v.  Walkir,  US 
U.  S.  339,  31  L.  ed.  789,  8  Sup.  a  Bcp. 
929. 

That  death  revokes  the  agency  fai  tko 
case  of  principal  and  broker  has  been  direct* 
ly  held  in  Shisler's  Estate,  supra,  tad  ii 
Scruggs  V.  Driver,  31  Ala.  274. 

The  contention  that,  after  the  cxpintioi 
of  such  option,  the  administrators  ni^ 
never  sell  the  property  to  Wilfley,  wk  il* 
ready  owned  one  half  of  it,  without  nbjeflt- 
ing  themselves  to  a  liabilitj  to  pay  Ora** 
10  per  cent  of  any  price  which  Wilfley  nlflkl 
pay  them  for  the  mine,  would  be  to  dcpriffi 
the  administrators  from  making  a  otle  ts 
the  natural  and  probable  purchaser  of  thrir 
property. 

Sibbald  v.  Bethlehem  Iron  Co.  supri. 

An  agent  cannot  claim  remuneratfam  fro* 
either  party  unless  it  is  dearly  shows  tkit 
both  parties  knew  and  OMsented  to  tli 
agreement. 

1  Am.  &  Eng.  Enc  Law,  2d  ed.  p.  M' 
Robbins  v.  Sears,  23  Fed.  87ft. 

Mr.  Chief  Justice  Fuller  deliveitd  tki 
opinion  of  the  court: 

The  supreme  court  of  the  territory  «i* 
called  upon  to  make  a  statement  of  tke  fscti 
of  the  case  in  the  nature  of  a  special  fsrdicti 
and  also  the  rulings  of  the  court  in  tke  •'' 
mission  or  rejection  of  evidence  wbci  «* 
cepted  to.  Our  *jurisdietioQ  is  limitsd  totM 
consideration  of  such  exceptioaa  aad  to  ^ 
termining  whether  the  findings  of  fMt  Mf 
port  the  judgment.  Harriocm  t.  Fms*  Ml 
U.  S.  311,  42  L.  ed.  478,  18  Sop.  a  fl^t 
129;  Young  v.  Amy,  171  U.  8.  179.  41 L  •<- 
127,  18  Sup.  Ct.  Rep.  802. 

The  statement  of  facts  reqnlnd  \fj  ^ 
statute  should  present  clearly  wad  fndit^ 
the  ultimate  facts.  And  while  it  aay^ 
objected  to  the  statement  in  this  ease  tM 
it  does  not  properly  comply  with  that  lA 
for  it  is  quite  confused  and  givas  a  wtM 
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innceeesarr  fetalis,  y^  we  tfaink  the  im- 
fectioBi  in  that  regard  sliould  not  be  held 
il^  u  &  fluflicient  stiitement  fitiEiIIy 
rpB,  This  will  b©  understood  by  refer- 
I  to  the  statement  itself,  which  we  bai^e 
forth  for  that  purpose, 
be  biU  of  exeeptions  contains  name  miDor 
igs  on  quest  ion  a  propoutided  to  witneasea, 
tbe  except  tout  thereto  were  not  insisted 
1  m  the  supreme  court  nor  ronaidered 
Mi  tribunal^  ao  that  the  question  be- 
DB  li  whether  the  findings  of  fact  sup* 
tbe  judgment. 

U  several  of  the  errors  assigned  are  to 
effect  that  the  supreme  court  erred  in 
Hcring  or  deterinming  the  case  upon 
tions  of  fact,  because  the  bill  of  excep- 
I  failed  to  state  that  tl  contained  all 
be  evidence  given  in  the  case,  and  the 
ni  failed  "to  show  that  the  ball  of  ex- 
kas  contains  all  of  the  evidence  given  In 
ase,  or  all  of  the  evidence  bearing  upon 
questions  involv^ed  lo  the  decision"  of 
rourt. 

;&  Bupreme  court  proceeded  upoG  the  rec- 
li  containing  all  the  evidence,  and  we 
[idt  inclined  to  hold  that  the  contention 
it  should  not  have  done  ao  is  open  to 
coitsideration  under  the  limitations  of 
itatut^.  But^  be  that  as  it  may,  we 
k  the  record  shows  that  alt  the  evidence 
iroDtained  in  tbe  bill  of  exceptionBt  and 
tilt  IS  sufficient,  even  though  tbe  bill 
If  did  not  so  atnte  in  express  terms, 
bisoii  Count  J  V,  E.  H.  Roll  ins  &  Sons, 
Q.  S.  255,  43  L.  ed.  689,  10  Sup.  Ct.  Eep, 

uifraphs  U85  and  1582  of  the  Revised 
iutes  of  Arizona,  1901  (pp.  4§1,  474), 
idt: 

"ItVtrf  paper  ^led  in  a  ease  shall  consti- 
'  a  part  of  the  record  of  the  case,  in- 
b<i  depositions  and  all  written  evidence 
eriiibits  offered  or  admitted  in  evidence ; 
m  papers  thus  filed  or  admittod  in  evi- 
%  or  otfered  in  evidence  and  rejected 
the  court  J  need  be  incorporated  in  a 
ement  of  facts  in  order  to  make  it  a 
of  tbe  record." 

)ii  taking  an  appeal  .  ,  ,  the  appel- 
,  .  ,  shall  cause  to  be  filed  in  the 
reine  court  ,  .  .  the  original  record 
ht  case,  together  with  a  copy  of  all  nim- 
Entries  made  in  the  case,  the  same  to 
^tlSed  to  by  tbe  clerk  of  the  district 
t,  with  the  seal  of  the  court  affiled,  that 
mUins  a  true  copy  of  all  minute  entries 
B  m  the  case,  and  that  the  papers  there- 
Uttached  are  all  the  papers  constituting 
rtcord  of  the  case.  .  -  /' 
be  clerk  accordinglj  transmitted  to  the 
«me  court  all  of  the  original  records  and 
!»  of  the  minute  entries.  The  case  com* 
m  for  hearing,  the  minute  entries  state: 


*Tbe  trial  then  proceeded  upon  the  plead- 
ings herein,  in  the  presence  of  and  before 
the  court  sitting  without  a  jury,  a  jury 
having  been  expressly  waived  in  open  court 
by  both  partiea  hereto^  and  tbe  plaintiff,  to 
maintain  upon  his  part  the  issues  herein, 
introduced  certain  documentary  evi denes, 
and  also  calZed  as  a  witness  the  following 
named  person,  to  wit,  George  W,  Crowe,  the 
plaintiff,  wbo  was  duly  Bworn,  examined, 
and  cross- exam  inedj  and  thereupon  the 
plaintiff  rested  his  case,  Tbe  defendant 
then,  to  maintain  upon  his  part  tbe  issues 
herein,  called  as  a  witness  the  foliowing 
named  person,  to  wit,  M*  M.  Trickeyp  who 
was  duly  sworn,  examined,  and  cross-exam- 
ined, and  thereupon  the  defendant  rested  hia 
case.  The  evidence  being  now  adduced  and 
the  case  closed,  arguments  of  tbe  respective 
counsel  followed,  and  the  cause  being  now 
fully  submitted,  the  same  was,  by  the  court, 
taken  unifer  advisement.'^ 

The  evidence  of  two  witnesses,  Wiliey  and 
Gee,  waa  taken  by  deposition,  and  tbeir  dep^ 
oiitiona  were  sent  up  in  the  transcript.  The 
minute  entries  show  that  only  two  wit- 
nesaea,  *Crowe  and  Trickey,  administrator,  [ 23 T] 
were  examined  before  the  court,  and  tbeir 
testimony  is  given  in  narrative  form  in  tba 
bill  of  exceptions,  as  well  as  the  testimony 
of  Wilfley  and  Gee.  Tbe  minute  entries,  in 
apeak jng  of  the  introduction  of  "documen- 
tary evidence,"  were  manifestly  intended  to 
embrace  depositions  in  that  term.  There  is 
no  room  for  presuming  that  any  evidence 
waa  omitted,  and  the  points  to  which  the  ev- 
idence  adduced  was  addressed  preclude  such 
a  suggestion. 

We  are  brought,  then,  to  the  question  of 
tbe  sufficiency  of  the  facts  found  to  support 
tbe  judgment.  The  £.udings  may  be  sum* 
marized  as  follows  t 

Chapin  and  Neville  each  owned  one  fourth 
of  the  mine,  and  on  April  1,  1899,  signed  a 
paper  addressed  to  the  Oonaolidated  Nation- 
al Bank  of  Tuscon,  Arizona,  which  ia  con^ 
tflined  in  the  bill  of  exceptions,  and,  by  ref- 
erence, in  the  statement  of  facts,  and  was 
couched  in  these  terms: 

Gentlemen:  The  enclosed  deed  from  N.  H.. 
Chapin,  Marie  Chapin,  Jerry  Neville,  and 
Refugia  Neville,  parties  of  the  first  part,  to 
Arthur  R.  Wilfley,  party  of  tbe  second  part, 
13  to  be  delivered  to  tbe  said  Arthur  R,  Wil- 
fley  upon  the  payment  of  tbe  sum  of  $100,- 
000  at  or  before  the  expiration  of  one  year 
from  the  date  hereof. 

And  you  are  further  directed  that  all 
moneys  sent  you  from  time  to  time  by  the 
aaid  Arthrr  R.  Wiifley,  with  instructions  to 
apply  the  same  to  the  payment  of  the  afore- 
said purchase  money,  sbaU  be  so  applied  and 
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the  same  placed  to  the  credit  of  N.  H.  Cha- 
pin  and  Jerry  Neville. 

Therefore,  if  the  said  Arthur  R.  Wilfley 
shall  pay  or  cause  to  be  paid  the  sum  of 
money  above  mentioned,  at  or  before  the 
time  aforesaid,  you  will  then  deliver  the 
said  deed  to  the  said  A.  R.  Wilfley,  his  agent 
or  assigns.  Otherwise  the  said  deed  is  to 
be  held  subject  to  the  order  of  the  said  N. 
H.  Chapin  and  Jerry  Neville. 

Dated  Washington,  Arizona,  April  Ist, 
1899. 

This  paper  and  the  deed  therein  mentioned 
were  deposited  in  escrow  in  the  bank  on  that 
day. 
[238]  *The  terms  of  the  transacticm  had  been 
arranged  the  latter  part  of  March,  and  it 
was  verbally  agreed  that  Crowe  should  re- 
ceive 10  per  cent  commission  on  the  purchase 
money  received  by  Chapin  and  Neville. 

Chapin  died  January  11,  1900,  and  Trickey 
was  appointed  administrator  February  8, 
1900,  and  qualified  as  such.  Neville  died 
January  3,  1900,  and  Harmon  was  appointed 
administrator  and  qualified  as  such. 

Wilfley  failed  to  pay  the  money  and  take 
the  property,  and  after  the  expiration  of 
the  time  mentioned  in  the  escrow  agree- 
ment the  deed  in  escrow  was  returned  to 
Trickey,  administrator. 

On  April  7,  1900,  the  administrators  of  the 
two  estates  made  an  agreement  with  Wil- 
fley to  execute  a  deed  to  the  half  interest  on 
payment  of  $100,000,  in  amounts  prescribed. 
This  option  also  expired.  Thereafter,  and 
on  the  19th  of  June,  1900,  Trickey,  as  ad- 
ministrator of  the  estate  of  Chapin,  entered 
into  an  agreement  with  Wilfley  to  convey  to 
him  the  right,  title,  and  interest  of  the  es- 
tate of  Chapin  in  the  mining  property  (de- 
scribed as  a  quarter  interest),  on  payment  of 
$50,000,  in  designated  amounts,  and  these 
payments  were  subsequently  made. 

Crowe  had  nothing  whatever  to  do  with 
either  of  the  last-mentioned  options,  or  with 
the  sale  of  the  property  aft<T  the  death  of 
Chapin. 

And  the  claim  he  presented  to  Trickey  as 
administrator  of  Chapin's  estate  was  for 
$5,000,  being  one  half  of  the  commission 
agreed  to  be  pai<l  to  him  in  March,  1899,  on 
the  purdiase  price  which  would  have  been 
received  by  Chapin  and  Neville  if  the  option 
of  April  1,  1899,  had  been  carried  out. 

In  these  circumstances  we  concur  in  the 
judgment  of  the  supreme  court  of  the  ter- 
ritory. 

In  McGavock  v.  Woodlief,  20  How.  221,  15 
L.  ed.  884,  it  was  laid  down  that  in  order 
to  be  entitled  to  commission  "the  broker 
must  complete  the  sale;  that  is,  he  must 
find  a  purchaser  in  a  situation  and  ready 
and  willing  to  complete  the  purchase  on  the 
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terms  agreed  on."    But  this  role  is  inap^ 
cable  when  the  'owner  refines,  witlioat  si^j 
cient  reasons,  to  fulfil  the  agreement  wln^^ 
the  agent,  has  made.    Eock  t.  Emmerilah 
22  How.  69,  16  L.  ed.  292.    Even  thon^), 
could  not  have  been  compelled  to  carry  otf 
his  contract  if  he  had  chosen  to  set  up   tk 
statute  of  frauds.     HoMen  t.  Starks,    lj| 
Mass.  503,  38  Am.  St.  Rep.  451,  34  K.  £ 
1069.    Or  when  the  agent's  authority  ia  if. 
voked  in  bad  faith  before  the  completkm  «f 
the  sale.    Sibbald  v.  Bethlehem  Iron  Ca  0 
N.  Y.  378,  38  Am.  Rep.  441.    In  this  case  tk 
subject  was  much  considered,  and  Finch,  J, 
in  delivering  the  opinion  of  the  court,  nid, 
among  other  things: 

"It  follows,  as  a  necessary  deduction  fnn 
the  established  rule,  that  a  broker  is  lefcr 
entitled  to  commissions  for  unsuccessful  ef- 
forts. .  .  .  The  broker  may  devote  hii 
time  and  labor,  and  expend  his  money  witk 
ever  so  much  of  devotion  to  the  intereiti  of 
his  employer,  and  yet  if  he  fails,— if,  with- 
out effecting  an  agreement  or  accompIishi«| 
a  bargain,  he  abandons  the  effort,  or  hit  ii- 
thority  is  fairly  and  in  good  faith  tensi- 
nated, — he  gains  no  right  to  oommiafcai 
.  .  .  And,  in  such  event,  it  matten  lot 
that,  after  his  failure  and  the  termiaitki 
of  his  agency,  what  he  hat  done  prom  of 
use  and  benefit  to  the  principal.  .  .  .  Bi 
may  have  introduced  to  each  other  ptrtia 
who  otherwise  would  have  never  met;  he 
may  have  created  impressions  which,  mder 
later  and  more  favorable  circumstance!,  ui- 
urally  lead  to,  and  materially  assist  in.  the 
consummation  of  a  sale.  .  .  .  TUii 
however,  must  be  taken  with  one  importiit 
and  necessary  limitation.  If  the  effortiflf 
the  broker  are  rendered  a  failure  bj  the 
fault  of  the  employer;  if  capricioiulj  ke 
changes  his  mind  after  the  purchaser,  rridj 
and  willing  and  consenting  to  the  preirribed 
terms,  is  produced;  or  if  the  latter  declioft 
to  complete  the  contract  because  of  wibc 
defect  of  title  in  the  ownership  of  the  mIH 
— some  unremoved  encumbrance;  some  de 
feet  which  is  the  fault  of  the  latter,— tke> 
the  broker  does  not  lose  his  commissioB*- 
.  .  .  One  other  principle  applicable  t« 
Sfuch  a  contract  as  existed  in  the  preitft 
case  needs  to  be  kept  in  view.  Where  b> 
time  for  the  continuance  of  the  contract  i* 
fixed,  by  its  terms,  either  party  is  at  liberty 
to  terminate  it  at  will,  subject  only  to  the 
ordinary  requirements  of  good  faith.  *lW-I* 
ly  the  broker  is  entitled  to  a  fair  and  ffav>* 
able  opportunity  to  perform  hia  obligtti<*i 
subject,  of  course,  to  the  right  of  the  §€11* 
to  sell  independently.  But,  that  having  bttf 
granted  him,  the  right  of  the  principal  ti 
terminate  his  authority  is  absolute  and  tt* 
restricted,  except  only  that  he  may  not  ^ 
it  in  bad  faith,  and  at  a  mere  device  to  H* 

t04  u.  a 


^^V  CbOWE  Y.  HaBMON;    BaULABD  v.   HUNTEl. 

IQeiit  Df  I3ie  broker's  commja 
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the  broker  has  been  allowed  a 
me  witbin  which  to  produce  a 
feet  a  sale^  be  baa  failed  to  do 
leller  in  good  faitb  and  fairlj 
fd  the  agency  and  aougbt-otber 
the  aid  of  whicb  a  sale  i»  con- 
i  does  not  giv@  tbe  original 
It  to  commiesinn^  because  the 
one  wbom  he  introduced,  and 
e  ia  in  some  degree  aided  or 
nl  bj  bis  preTioui  unauceeflsful 

tent  caae  what  Crowe  bad  ob- 

ot  an  absolute  contract  of  pur- 
I  option  on  the  purchase, 
I  of  Cbapln  and  NeTille  termi* 
ihonty  of  Crowe  to  sell  on  com- 
ch  was  not  a  power  coupled 
rest,  that  is,  au  interest  In  the 
?bieh  the  power  was  to  operate* 
smanier,  8  Wheat,  174,  5  L.  ed, 
i  ex  re!.  Walker  v.  Walker,  125 
L.  ed.  760,  8  Sup.  a.  Kep.  029, 
ss,  up  to  the  first  of  Aprili 
ley  bad  availed  himieH  of  the 
e  escrow  ag^'eetnent,  the  sale 
lien  completed  and  Crowe  have 
to  Ms  commission;  but  Wil- 
lo  so,  and  the  deed  held  in  es* 
turned  in  accordance  with  the 
t  agreement. 

lo  legal  basis  for  tbe  imputa- 
faith,  and  it  is  not  pretended 
'&B  employed  by  Trie  key  or  ren- 
rrice  to  him  in  tbe  matter  of 
le  bare  fact  that  what  be  had 
former  negotiations  may  have 
to  the  accompUahment  oi  the 
ey  ii  not  enough  to  sustain  hh 
I  commission  sued  for. 
affirmed. 


LQE  W.   CROWE,  Appt,, 

V. 

JtMOK^  Administrator  of  the 
af  Jerry  Neville.  De<^eaBed. 

I  G.  Reporter's  cd,  241.) 

IS  governed  by  the  decision  in 
ckejf,  ante,  454. 

[No.  70.  ] 

ctober  31.  1P06.    Decided  Janu- 
ary 21,  1907. 

rom  tbe  Supreme  Court  of  the 
r  of  Arizona  to  review  a  judg- 
reversed  a  judgment  of  the  Dia- 


trict  Court  of  Santa  Crux  County,  in  that 
territory,  in  favor  of  plaintiff  in  an  at  lion 
to  recover  a  broker's  commission,  and  re- 
manded the  case  to  tbe*latter  court  with 
directions  to  render  judgment  for  defendant. 
Affirmed. 

See  same  case  below  (Ariz.)  71  Pac,  1125. 

Mesars.  W;  C,  Keegin  and  Setb  E,  Hazsard 
subrnrtted  the  cause  lor  appellant,  Mr.  F. 
H*  Hereford  was  on  the  brief, 

Mr^  Eugene  S,  Ivee  submitted  the  i^usft 
for  appeilee. 

For  the  contentions  of  these  counsel,  se« 
their  briefs  as  reported  in  Crowe  v.  Triekey, 
ante,  454. 

Mr.  Chief  Justice  Fuller: 

This  case  is  identical  in  all  essential  re- 
apeeta  with  that  just  deeidedj  and  must 
take  the  same  course. 

Judgment  affirmed* 


A,  B,  BALLARD  and  Josephine  W.  Ballard^ 
Plffa.  in  Err,, 

V, 

CBARLES  W,  HUNTER,  A,  Haekler,  and 
the  Board  of  Directors  of  the  St.  Francii 
Levee  District. 

(See  S.  C,  Reporter's  ed,  241-266.) 

Constitutional  law — equal  protection  of  tbt 
laws — privileges  asd  immunities — notice 
to  nonresidents. 

1.  Nonresident  owners  of  lands  within 
the  leve«  district  created  by  Ark.  act  of 
Feb.  15,  1BD3,  are  not  denied  the  equal  pro- 
tection of  the  laws  or  the  privileges  and 
immunitiea  of  citizens  of  the  United  States 
because  §  11  of  that  aet,  as  amended  in 
1805,  while  requiring  personal  service  of 
summons  upon  resident  owners  or  occupants 
for  at  least  twenty  days  before  rendering 
a  decree  of  sale  for  unpaid  levee  taxes,  pro* 
vidvA  for  constructive  service  by  ptibHca- 
tion  upon  nonresident  owners  of  only  four 
weeks. 

Constitutional  law^^due  process  of  law^- 
validity  of  ta^  sale. 

2*  The  decree  of  sale  rendered  in  a  suifc 


Note. — On  tbe  sufBciency  of  notice  of  tax 
sale  — see  note  to  Brown  v.  Pool,  9  LJ{.A, 

On  du*>  process  of  law  in  tax  cases — see 
note  to  Read  v.  Dingcsa,  8  C.  C.  A,  3f>S, 

As  to  what  coTistitutPS  due  proce»s  of  law 
^see  notes  to  People  v.  O'Brien,  2  L.R.A- 
255;  Kuntz  v.  Sumption,  2  L.R.A.  655;  Ra 
Gannon,  5  L.R.A.  ,359;  Ulman  v.  Baltimore, 
11  L.R,A.  224;  Gilmiin  v.  Tucker,  13  L.H.A. 
304;  Pearaon  v.  Yewtlall,  24  L.  ed.  U.  S, 
43f>;  and  Wilson  v.  North  Carolina,  42  L, 
ed.   IL   S.   865. 

On  notice  and  hearing  required  to  con- 
stitute   due   process    of    law — iee    notes    to 
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to  enforce  the  payment  of  levee  taxes  does 
not  deprive  the  owners  of  their  property 
without  due  process  of  law  because  of  mis- 
takes in  asciilHng  the  ownership  of  the 
lands,  which  do  not  increase  the  taxation, 
or  cast  that  which  should  have  been  paid 
by  one  tract  of  land  upon  another  tract. 
Constitutional  law— due  process  of  law — 
validity  of  tax  sale. 

3.  An  erroneous  judgment  as  to  what 
costs  the  law  allows  in  a  suit  to  enforce  the 
payment  of  levee  taxes  does  not  deprive 
the  defendants  in  that  suit  of  their  prop- 
erty without  due  process  of  law. 
Constitutional  law— due  process  of  law  in 

t>BLX  proceedings — notice. 

4.  Four  weeks'  notice  given  by  publica- 
tion to  nonresident  owners  of  lands  within 
the  levee  district  created  by  Ark.  act  of 
Feb.  15,  1893,  of  the  pendency  of  the  suit 
authorized  by  §  11  of  that  act.  as  amended 
in  1895,  to  enforce  the  collection  of  levee 
taxes,  is  adequate  to  afford  due  process  of 
law. 

Constitutional  law— due  process  of  law  in 
tax  proceedings — notice. 

5.  Due  process  of  law  does  not  require 
that  the  nonresident  owners  of  lands  with- 
in a  levee  district  should  have  personal  no- 
tice of  the  pendency  of  a  suit  to  collect  the 
levee  taxes  assessed  upon  their  lands. 

Constitutional  law — due  process  of  law  in 
tax  proceedings — who  may  raise  question. 

6.  Nonresident  owners  of  lands  within 
the  levee  district  created  by  Ark.  act  of 
Feb.  15,  1893.  who  do  not  assert  the  exist- 
ence of  conditions  which,  under  §  11  of  that 
«ct,  as  amended  in  1895,  would  entitle  them 
to  personal  service  of  summons  in  a  suit  to 
enforce  the  payment  of  levee  taxes,  cannot 
abject  that  they  were  deprived  of  ^ their 
property  without  due  process  of  law  by  a 
decree  of  sale  because  the  verified  complaint 
in  a  suit  to  collect  such  taxes  was  insuffi- 
cient, by  reason  of  its  failure  to  deny  the 
existence  of  such  conditions,  to  sustain 
service  by  publication. 

Constitutional  law — due  process  of  law — 
constructive  service  of  process — entry  of 
warning  order. 

7.  A  decree  for  the  sale  of  lands  for 
unpaid  levee  taxes  based  on  constructive 
service  cannot  be  deemed  to  deny  due  proc- 
ess of  law  because  there  was  no  sufficient 
proof  of  publication  of  a  warning  order  or 
notice  filed  or  produced  in  court  when  the 
decree   was   made,   where,   under   the   local 


procedure,  the  entry  of  a  warning 
even  if  required,  is  not  juriadictioni 

Judgment— condustTeneai  on  collate 
tack. 
8.  A  recital  in  a  decree  for  the 
lands  for  unpaid  levee  taxes  that  tl 
resident  defendants  were  "severall 
structively  summoned  by  publicatic 
.  proof  of  which  has  been  previous 
herein"  is  conclusive  as  against  a  eo 
attack  based  on  the  objection  thai 
was  no  suflficient  proof  of  pubiicatioB 
warning  order  or  notice  filed  or  pi 
in  court  when  the  decree  was  made, 
under  the  local  prooedore,  the  enti; 
warning  order,  even  if  required,  it  i 
risdictional. 

[No.  123.] 

Argued   and   submitted  December  7 
Decided  January  21,  1907. 

IN  ERROR  to  the  Supreme  Couit 
State  of  Arkansas  to  review  a 
which  affirmed  a  decree  of  the  Ck 
Court  of  Crittenden  County,  in  that 
denying  relief  from  a  decree  for  the 
lands  for  levee  taxes.    Affirmed. 

See  same  case  below,  74  Ark.  174, 8i 
252. 


Statement  by  Mr.  Justice  ] 
This  writ  of  error  is  prosecuted  to 
a  judgment  of  the  supreme  court  of 
sas,  sustaining  the  validity  of  a  i 
the  lands  of  plaintiffi  in  error  ffcH 
taxes. 

The  state  of  Arkansas,  by  an  Ml 
legislature  passed  February  15,  ISn, 
eight  counties,  or  portions  of  eight  « 
which  constituted  what  was  known 
Francis  basin,**  a  levee  district,  for  t 
pose  of  constructing  and  maintainim 
against  the  waters  of  the  Ifiaaissipp 
and  incorporated  a  board  of  directova 
it  power  to  "levee  the  St.  Fraacii  ( 
Arkansaa  and  to  protect  and  maiati 
same.**  The  board  was  also  authoiii 
the  purpose  of  building,  repairing,  am 
taining  the  levee,  to  aaseat  and  leryai 
a  tax  on  all  lands  within  tke  dtabi 
exceeding  5  per  cent  of  the  iBcraaaa 
or  betterment  estimated  to  aeenM  ft 


Kuntz  V.  Sumption,  2  L.R.A.  657;  Chauvin 
V.  Valiton,  3  L.R.A.  194,  and  Ulman  v. 
Baltimore,   11   L.R.A.  226. 

As  to  what  service  of  process  is  sufficient 
to  constitute  due  process  of  law — see  note 
to  Pinney  v.  Providence  I^oan  &  Invest.  Co. 
50  L.R.A.  577. 

As  to  the  validitv  of  class  legislation — see 
notes  to  SUte  v.  'Goodwill,  6  L.R.A.  621, 
and  State  v.  Loomis.  21    L.R.A.  789. 

As  to  constitutional  equality  of  privileges, 
immunities,  and  protection — see  note  to  Lou- 
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isville  Safety  Vault  &  T.  Go.  ▼.  Ll 
&  N.  R.  Co.  14  L.R.A.  679. 

On  conclusiveness  of  Judncali 
ally — see  notes  to  Sharon  t.  TerryB  1 
572 :  Bollong  v.  Schuyler  Nat  Bnk, 
A.  142:  Wiese  ▼.  San  Franebeo  1 
Fund  Soc.  7  L.R.A.  577;  Morrill  ▼.  1 
11  L.R.A.  155;  Bank  of  United  81 
Reverlv.  11  L.  ed.  U.  S.  76;  JohMS 
Street  Rail  Co.  v.  Wharton.  38  U  «i 
429:  and  Southern  P.  R.  Ool  ▼. 
States,  42  L.  ed.  U.  S.  S56. 


Baixasd  t.  Hunter. 
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'|ipot«!tlf>o  gi^*eii  by  tlie  levee  against  floods 
t  from  the  river.  The  iict  prescribed  tkat  the 
Itndivwiien  should  determine  upon  the  as- 
fs^mettU  and  levy  of  the  tax  in  a  meeting 
tth^  fdr  that  purpose  upon  notice  by  thf 
loiRi,  ind  prescribed  the  pToeedure  to  be  ob- 
iirred  in  the  aisi^essmcnt  and  levy  of  the  tas:, 
lad  provided  that  the  landii  assessed  should 
'Ik  foterfd  upon  the  books^  m  convenient 
wbditisiotis,  as  iurveyed  by  the  United 
itei  government,  with  appropriate  col- 
ihoving  the  names  and  resideQcea  of 
of  the  laads,  and  mortgages  of  rec- 
If  any,  known  to  the  assessors  i  and 
Hut  m  error  in  the  desmption  of  the  lauds 
ibould  invalidate  the  assessments,  if  auilt- 
>&it  description  was  given  to  ascertain 
>irl<ft  the  land  wa^  situated.  The  assess- 
ImtDt  was  made  a  lien  upon  the  lands  in 
11  the  Btture  of  a  mortgage. 
b  ^Section  11  of  the  act  was  amended  in 
ISS&i  As  amended^  it  provided  that  a  ta3t 
^Hector  should  be  eJeeted  by  the  board  of 
Jirectori  and  be  furnished  a  list  of  assesa- 
\mnU  for  his  eownty;  that  he  ahould  pro- 
VteA  to  c'oUeet  the  assessments^  and  that  if 
tk  Assessments  were  not  paid  within  thirty 
iiy*  a  penalty  of  25  per  cent  should  at  once 
tlttatli  far  such  dclint|uency.  The  board  of 
lirectors  was  re<]uire<t  to  enforce  the  col- 
iKtioii  of  the  taxes  by  chancery  proceed- 
h^io  a  court  of  the  eounty  in  which  the 
^^virere  situated,  having  ehancery  juris- 
I^Bi,  and  it  was  provided  that  the  court 
fitotild  give  judgment  against  the  persona 
tkiming  to  be  the  owners  of  the  lands,  if 
bovm  to  the  board,  for  the  amount  of  such 
wseaaaients,  interest,  penaltteSj  and  costs. 
It  wiA  further  provided  that,  if  the  owner- 
liip  af  any  of  the  delinquent  lands  ahould 
^  unknown  to  the  board,  the  lands  might  be 
pmweded  against  "as  being  owned  by  un- 
kfiowu  owners;"  that  the  judgment  should 
pKrride  for  sale  of  the  delinquent  land  for 
eui  by  a  commissioner  of  a  court  after  ad- 
Tertiiement}  as  hereafter  set  out;  and,  fur- 
ther, tliat  the  proceedings  and  judgment 
^onl4  be  In  the  nature  of  proceedings  in 
nm,  and  it  should  be  immatenal  if  the  own- 
^ip  of  the  lands  should  be  incorrectly 
■^ff^;  that  the  judgment  should  be  en- 
fottfld  only  &s  against  the  land,  and  not 
»piait  any  other  property,  A!l  lands  for 
udi  of  the  counties  might  be  included  in 
one  rait,  and  all  delinquent  owners,  indud- 
^  tbose  unknown,  might  be  made  defend- 
^iJ^  aotiee  of  the  pendency  of  the  suit  to 
be  give  a  as  against  nonresidents  of  the 
witnty  and  unknown  owners  respectively  by 
Publication  weekly,  for  four  weeks  prior  to 
lU  day  of  the  term  of  court  on  which  final 
iad^npnt  should  be  entered  for  the  sale  of 
tie  knJ,  in  some  newspaper  published  in  the 
fcnniy  where  the  suit  might  be  pending.  Th9 
t04  U.  8. 


form  of  notice  which  might  be  given  is  in- 
serted in  the  margin.f 

*It  was  provided  toat  where  the  owners [244] 
were  unknown  that  fact  should  be  fltated  itt 
the  published  notice,  and  against  any  de- 
fenda.nt  who  resided  in  the  county,  and 
%vhoae  ownership  appeared  on  the  recordi, 
notice  should  be  given  by  the  service  of 
personal  summons  of  the  court  at  least 
twenty  days  before  the  day  on  whicfc  the 
defendant  was  required  to  answer,  as  set 
out  in  the  summons.  And  the  suit  should 
stand  for  trial  at  the  first  term  of  the  court 
after  the  complaint  should  be  filed ^  if  said 
four  weeks  in  the  ease  of  a  nonresident  or  un- 
known defendant,  or  twenty  days  in  case  of 
resident  defendants,  should  expire  before 
the  first  day  of  the  term  or  during  the  term 
of  the  court  to  which  the  suit  was  brought, 
unless  a  continuance  be  granted  for  good 
cause  shown,  within  the  discretion  of  tha 
court,  and  such  continuance  for  good  cause 
shown  might  be  granted  as  to  part  of  the 
Und  or  defendants  without  affecting  the  duty 
of  the  court  to  dispose  finally  of  the  others 
as  to  whom  no  continuances  might  be  grant- 
ed. And  it  was  further  provided  that  actual 
service  of  summons  should  be  bad  when  the 
defendant  was  in  the  county,  or  when  there 
was  an  occupant  upon  the  land.  In  all  cases 
where  notice  had  been  properly  given  and 
where  no  answer  had  been  filed,  and  the 
cause  decided  for  the  plaintiff,  the  court,  by 
its  det^ree,  should  grant  the  relief  as  prayed 
in  the  complaint,  and  should  require  the 
commissioner  to  sell  the  lands  at  the  'court- [2461 
house  door,  at  public  outcry,  for  cash,  after 
first  having  advertised  such  sale  weekly  for 
two  weeks  consecutively,  and  convey  to  the 
purchasers  the  lands  sold,  the  titles  of  which 
should  thereupon  vest  in  the  purchaser 
against  all  persons  whomsoever,  saving 
rights  to  infants  and  insane  persons.  The 
act  contained  the  following; 

'Trovided,  that  at  any  time  within  three 
years  after  the  rendition  of  the  final  decree 
of  the  chancery  court  herein  provided  for, 
the  owner  of  the  lands  may  file  his  petition 
in  the  court  rendering  the  decree,  alleging 


I 


t"St.  Franeia  Levee  District  1 

vs.  I  Notice. 

Delinquent  Lands.         J 

**The  following  named  persons  and  corpo- 
rations, and  all  others  having  or  claiming 
an  interest  in  any  of  the  following  de- 
scribed lands,  are  hereby  notified  that  suit 

is  pending  in  the  circuit  court  of — 

eounty,  Arkansas,  to  enforce  the  collect  Ion 
of  certain  levee  taxes  on  the  subjoiued  list 
of  lands,  each  supposed  owner's  lands  being 
set  opposite  bis  or  her  or  its  name,  respec- 
tively, together  with  the  amounts  severally 
due  from  each,  to  wiL" 

Then  shall  follow  a  list  of  supposed  own- 
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the  payment  of  the  taxes  on  said  lands  for 
the  year  for  which  they  were  sold,  and,  upon 
the  establishment  of  that  fact,  the  court 
shall  vacate  and  shall  set  aside  said  decree." 

Section  2  of  the  act  of  1895,  amending  the 
act  of  1893,  provided  as  follows: 

'That  §  13  of  said  act  be  amended  so  as 
to  read  as  follows:  Said  suit  shall  be  con- 
ducted in  accordance  with  the  practice  and 
proceedings  of  chancery  courts  in  this  state, 
except  as  herein  otherwise  provided,  and  ex- 
cept that  neither  .  attorneys  nor  guardians 
ad  litem,  nor  any  provision  of  §  5877  of 
Sandcls  &  Hill's  Digest  of  the  Statutes  of 
Arkansas,  shall  be  required,  and  except  that 
said  suits  may  be  disposed  of  on  oral  tes- 
timony, as  in  ordinary  suits  at  law ;  and  this 
law  shall  be  liberally  construed  to  give  said 
assessment  lists  the  effect  of  bona  fide  mort- 
gages, for  a  valuable  consideration,  and  a 
first  lien  upon  said  land  as  against  all  per- 
sons having  an  interest  therein;  Provided, 
That  no  informality  or  irregularity  in  hold- 
ing the  meetings  or  in  the  description  or 
valuation  of  the  lands,  or  in  the  names  of 
the  owners  or  the  number  of  acres  therein, 
shall  be  a  valid  defense  to  such  action." 
[Ark.  Acts  1895,  pp.  91,  92.] 

Suit  was  brought  as  provided  for  in  the 
acts,  and,  in  the  complaint,  plaintiff  in  error 

A.  6.  Ballard  was  made  a  defendant  and 
named  as  a  nonresident  of  Crittenden  coun- 
ty, Arkansas,  Josephine  W.  Ballard  was  not 
made  a  defendant.  In  the  list  of  lands  at- 
tached to  and  made  part  of  the  complaint 
the  following  appears: 

[M6]         •Township  4  North,  Range  7  East. 

West  half  southeast  quarter,  section  32, 
T.  4  N.  R.  7  E.  4S0  acres,  assessed  to  A.  B. 
Ballard — 

Taxes  for  1805,  $19.20 
"     189G,     10.20 
"     1897,     19.20 
West  half  northeast  quarter,  section  32, 
T.  4  N.  R.  7  E.  80  acres,  assessed  to  A.  B. 
Ballard— 

Taxes  for  1805.  $3.20 
"     189G.     3.20 
"     1807,     3.20 
Northeast  quarter,  section  31,  T.  4  N.  R.  7 

B.  160  acres,  assessed  to  A.  B.  Ballard— 
Taxes  for  1805,  $G.40 

"     1896,     6.40 

A  decree  in  due  course  passed  against  de- 


fendants. It  designated  the  def endanti  ife 
were  duly  served  with  summoni,  at  ihon 
by  the  return  of  the  sheriff,  and  nude  di> 
fault,  and  the  defendants  who  were,  u  tW 
decree  recites,  "severally  constmetiiilf 
summoned  by  publication  in  the  iiein|ii|9 
published  in  Crittenden  county,  AikuM^ 
weekly,  for  four  weeks  before  this  day,  pnof 
of  which  has  been  previously  filed  hmk, 
and  all  of  the  before-named  defendiiU  . 

.  .  having  failed  to  plead,  answer,  or  it 
miu*  to  the  complaint  of  the  plaintiff,  ttt 
court,  on  motion  of  the  attorney  for  tk 
plaintiff,  awards  a  decree  pro  confemo  u 
to  them  in  favor  of  the  plaintiff  tor  tte 
amount  of  taxes,  interest,  penalty,  tod  coito 
due  for  their  said  lands."  The  conn  tin 
found  and  recited  the  steps  preceding  tk 
assessment  of  the  taxes,  the  assessmnt  d 
the  same,  and  that  "all  of  said  taxes  oa  aid 
lande  of  said  defendants  are  yet  wholly  a- 
paid  and  are  delinquent."  A  lien  was  it 
clared,  and  it  was  considered  and  sdjodfri 
that  plaintiff  recover  from  the  defendsiti  i 
severally,  to  be  enforced  wholly  agaiut  aid 
lands,  the  amount  of  taxes,  interest,  potKy, 
and  costs  assessed,  levied,  and  extcadri 
against  the  lands  belonging  to  each  of  aU 
defendants,  respectiyely,  for  *tlw  yean  lM|i 
1894,  1895,  1896,  and  1897.  A  list  of  thi 
lands  was  given,  in  which  were  the  landi  u- 
sessed  against  A.  B.  Ballard  (dcseribed  k 
the  opinion).  The  lands  wen  deeroid  tili 
sold,  and  it  waa  also  decreed  that  tkn 
should  be  allowed  to  the  commisskmer  tai 
as  follows: 

"For  furnishing  printer  with  list  of  hiii 
to  be  advertised,  five  cento  per  tract,  aid  for 
attending  and  making  and  reportiag  mk, 
twenty-five  (25)  cents  per  tract;  and  tkfli 
shall  be  allowed  to  the  printer  for  yoMr 
ing  said  notice  fifty  (50)  cents  per  tmrti 
which  fee  shall  be  taxed  aa  eosts  MfM 
each  several  tract,  to  be  paid  by  the  punhsf* 
er  or  person  discharging  said  lien  before  mK 
and  the  said  commissioner  shall  report  hb 
proceedings  hereunder  to  the  next  tera  d 
this  court." 

In  the  report  of  the  oommisaioner  of  Hi 
proceedings  under  the  decree  he  showed  tM 
he  sold  the  lands  in  section  31  to  A.  Hseti* 
and  the  lands  in  section  32  to  C  W.  Hsitflb 
hereafter  described. 

The  sale  was  approved  ftod  the  deeds  aidi 
were  also  approved. 


ers,  with  a  descriptive  list  of  said  delin- 
quent lands  and  amounts  due  thereon,  re- 
spectively, as  aforesaid;  and  said  published 
notice  may  conclude  in  the  following  form: 
"S:iiil  persons  and  corporations,  and  all 
othors  interested  in  said  lands,  are  hereby 
notified  that  they  are  required  by  law  to 
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appear  and  make  defense  to  wM  mA  W 
the  same  will  be  taken  for  oonfessed.  tfi 
judgment  final  will  be  entered  directitfthi 
sale  of  said  lands  for  the  purpose  of  eousrt- 
in<ir  said  delinquent  levee  taxes.  tocHhsr 
with  the  payment  of  interest,  peiaHy,  Ml 
costs  allowed  by  law,* 

aoft  II.& 
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I  At  Septwnber  term  of  the  court,  1S99,  the 
'  i^lbvtisg  order  wa^  enter^; 

**A,  B,  Balt&rd  and  Mis.  Josephine  W.  Bal- 
lad ^mc  by  their  solicitora   and  on  their 

I  motion  leave  is  given  them  to  file  herein 
libiir  snEwer,  motion,  petition,  and  bill  of 
LiP^tew  herein,  and  be  made  parties  to  this 

luit  witb  referenee  to  the  N*  E.  %  of  section 
31,  tlie  tonthweat  ^  of  section  32,  and  the 
t>irtb  ^3  of  the  northweat  *j4  of  lection  32, 
III  ia  township  4  north,  range  t  eaat.  and 
t^  iald  pleading  is  ordered  to  be  €!ed  and 
tky  are  made  defendants  and  partiea  to 
^t^U  fojt  for  the  purposes  set  out  in  said 
'  |le»di|]|is. 

"And  thereupon  the  said  C.  W.  Hunter,  by 
Ik  P.  Berrr,  Esq.,  his  attomej,  enters  his 
ippeirance  herein  and  has  nlnetj  days  given 
bin  within  wtikh  to  plead,  answer,  or  demur 
brain/' 

It  does  not  appear  that  A,  Kackler  or  the 

himri   of  directors  of  the  levee  district  ever 

latered  their  appearance  or  were  made  par* 

i  iiM  to  the  proceed in^r, 

%  'la  compliance  with  the  order,  plaint! fTs 

II  errtKT  Eled  what  is  called  in  the  record 
■Aiuwer  to  Motion  of  Ballard/'    It  commen- 

\m  as  foliowat 

>  Um  Hon.  E,  D.  Robertion,  Chancellor; 
*Tkt  aoawer  and  motion  of  A.  B*  Ballard, 
i  it  A  eitixeo  of  the  state  of  Florida,  res  id - 
|fat|  at  Tajopa,  and  Mrs.  Josephine  W.  Bal- 
.  vho  ii  a  eitken  of  the  state  of  Georgia, 
at  Atlanta,  alio  to  be  taken  and 
red  ma  a  petition,  under  gg  5S39-&Si3, 
md^pIs  &  HilFs  Digest,  and  as  an  original 
wmpkint,  under  §g  4197-4199  of  same,  and 
tiiir  |§  0120-6124  of  same,  and  the  amend- 
fceiiti  thereto,  and  as  a  bill  of  review  under 
tie  thaaeerv  practice,  as  appears  by  the 
pwjfr  he  rein*'* 

It  tficn  seta  out  in  detail  the  facta  which 
wiistitute  the  basis  of  the  assijLrnment  of 
♦Tora  in  this  eourt,  presently  given,  aa  well 
>*  Jpecifiuationa  of  errors  under  the  Consti- 
tution and  statutes  of  the  state.  It  prayed 
tb*t  the  paper  be  considered  in  the  several 
^ricters  mentioned  in  its  opening  para- 
fT&pti;  that  all  the  parties  to  the  original 
wit  he  eoBiidered  parties,  including  the  pur* 
«4ittii  tt  the  sale;  that  the  decree  of  the 
HtL  of  Pebmarj,  1808,  be  "reviewed,  re- 
'*^,  and  vacated,  and  that  the  report  of 
^  iiles  and  the  sales  be  set  aside  and  tbe 
^«dj  eanceled." 

The  case  waa  submitted  on  a  statement 
•f  facts,  by  which  it  was  agreed  that  plain- 
^1  in  error  were  the  ownera  of  the  land  on 
ttt  fM  day  of  December,  1807,  and  that 
^w  title  appeared  of  record*  That  at  that 
^t«  they  were,  and  continued  to  be,  re- 
S^^ctireiy,  eitlzens  of  Florida  and  of  Georgia, 
*fld  that  they  would  testify  that  they  bad 
to  knowledge  of  tbe  suit  or  ita  pendency, 
tOi  V.  s. 


or  that  taxes  for  levee  purposes  had  been 
levied  prior  to  the  date  of  the  sale  of  their 
lands  and  the  purchase  thereof  by  Hunter  or 
Hackler,  or  **that  any  law  on  that  subject 
had  been  enacted/'  That  tbe  c!erk  of  th« 
court  was  allowed  $1  for  each  of  the  deeds 
made  in  pursuance  of  the  sale,  and  allowed 
the  fees  set  otit  in  the  decree,  and  all  said 
suma  were  taiced  as  costs  and  paid  •out  of  the {240 J 
proceeds  of  sale.  That  pUintiff  in  error 
made  the  tenders  to  Hunter  and  Hackler,  re^ 
spectively,  aa  stated  in  "their  answer  and 
motion  filed  herein  on  the  25th  day  of  Sep- 
i  ember  J  ISD©^  and  in  the  manner  and  at  the 
time  stated,  and  that  the  said  C.  W,  Hunter 
and  A.  Haekter,  respectively,  refused  to  re- 
ceive such  tenders,  and  severally  refused  to 
state  the  amounts  that  tbey  claimed  they 
were  entitled  to  receive  in  order  to  redeem 
the  said  tracts  of  land  respectively/' 

It  was  also  agreed  that  the  record  of  the 
suit,  including  all  orders,  returna  of  officera, 
mimites  of  proceedings,  etc.,  shotild  be  read 
in  evidence,  subject  only  to  objections  for 
irrelevancy  and  incompetency. 

The  decree  of  tbe  court,  after  reciting  the 
9ubmisiion  of  the  oiae  and  upon  what  sub- 
mitted, concluded  as  follows t  **Tbe  court 
orders  that  all  the  relief  as  prayed  for  in 
the  said  answer,  motion*  petition,  and  origi- 
nal complaint  of  the  sutd  A.  B.  Ballard  and 
Josephine  W»  Ballard  be  and  tbe  same  is 
hereby  denied  and  refused,  and  that  the  said 
answer,  motion,  petition,  and  original  com- 
plaint  be  and  the  same  is  hereby  dismissed^*' 

The  BUpreme  court  of  the  state  afTirmed 
the  decree. 

The  errors  assigned  are  that  the  supreme 
court  erred  in  not  decreeing  that  (1}  The 
lands  of  plaint iffs  in  error  were  not  proper- 
ly described  in  the  complaint.  12)  and  (3) 
In  not  decreeing  that  the  aale  was  unlawful- 
ly made,  for  the  reason  that  the  lands  of 
plaintiffs  in  error  were  sold  as  a  whole  and 
for  taxes  on  the  whole  west  one  half  of  sec* 
tion  32,  when  plaintiffs  in  error  did  not  own 
or  clftiui  tbe  N.  i/j  of  the  N,  W.  %  of  that 
aection,  (4)  The  decree  was  void  because 
the  lands  were  sold  for  sums  not  legally 
chargeable  thereon.  (5)  That  the  acts  of  1893 
and  1S95  required  a  notice  bo  be  given  to  the 
owners  of  the  lands  proceeded  against  in  the 
suit  they  provided  for,  and  no  such  notice 
was  given,  and  the  sales  were  therefore  un- 
autborijted  and  void,  (6)  The  notice  provid- 
ed for  by  the  act,  assuming  notice  was  given, 
was  insufficient.  It  was  not  such  a  notice  of 
the  pendency  of  tbe  suit  as  the  act  or  the  gen* 
eral  law  required  to  be  given  to  the  owners 
of  lands  resident  in  *the  state  of  Arkansas [250} 
aud  Crittenden  county,  where  the  lands  were 
located,  and  to  persona  owning  lands  there 
similarly  circumstanced  and  subject  to  the 
ssme  toJLation^  or  periMJus  having  tenanta  on 
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such  lands.  All  such  persons  were  entitled 
by  said  act  and  had  personal  service  for  at 
least  twenty  days  before  the  rendition  of 
the  decree  of  sale.  Plaintiffs  in  error,  re- 
spectively citizens  of  Georgia  and  Florida, 
were  allowed  and  given  constructive  service, 
if  any  were  given,  only  by  publication  in  a 
newspaper,  published  in  Crittenden  county, 
and  only  weekly  for  four  weeks,  the  first 
notice  being,  and  required  to  be,  only  four 
weeks  before  the  rendition  of  the  decree. 
Plaintiffs  in  error  had  no  personal  or  other 
notice  of  the  suit,  and  did  not  appear  there- 
in. They  were  denied  thereby  the  privileges 
and  immunities  of  citizens  of  the  United 
States  and  of  Arkansas,  and  denied  the  equal 
protection  of  the  laws  within  the  state  of 
Arkansas,  and  deprived  of  their  property 
without  due  process  of  law,  in  violation  of 
the  Constitution  of  the  United  States,  and 
the  decree  of  sale  and  sales  thereunder  are 
void.  (8)  In  not  decreeing  that  the  sales 
of  the  land  of  the  plaintiffs  in  error  were 
void  and  passed  no  title,  because  in  the  suit 
the  laws  of  the  state  were  violated  in  that 
\a)  the  complaint  was  deficient;  (h)  that 
there  was  no  sufficient  affidavit  made  and 
file<l  to  support  a  warning  order  or  order  for 
notice  to  plaintiffs  in  error;  (c)  there  was 
no  sufficient  proof  of  publication  of  warn- 
ing order  or  notice  filed  or  produced  in  court 
when  decree  of  sale  was  made;  (d)  the  de- 
cree of  sale  did  not  state,  and  the  record  did 
not  show,  the  facts  essential  to  the  validity 
of  the  decree  of  sale  as  against  plaintiffs  in 
error  or  other  lands.  Thereby  the  plaintiffs 
in  error,  in  violation  of  the  Constitution  of 
the  United  States,  have  been  denied  the  ben- 
efit of  such  laws  in  this  suit.  (9)  The  decree 
of  sale  was  rendered  in  violation  of  the  laws 
of  Arkansas  requiring  proof  of  evidence  to 
support  the  allegations  of  the  plaintiff  as 
against  plaintiffs  in  error,  persons  before  the 
court  only  by  a  constructive  service  of  proc- 
ess. And  the  decree  was  pronounced  as 
[251]  based  on  an  alleged  order  or  decree  pro  ^con- 
fe880  entered  in  the  suit,  not  authorized  by 
law,  and  so  was  rendered  without  due  proc- 
ess of  law,  in  violation  of  the  Constitution 
of  the   United  States. 

Mr.  William  M.  Randolph  argued  the 
cause,  and,  with  Messrs.  George  Randolph 
and  Wassell  Randolph,  filed  a  brief  for 
plaintiffs  in  error: 

No  judgment  of  a  court  is  due  process  of 
law  if  rendered  without  jurisdiction  in  the 
court,  or  without  notice  to  the  party. 

Scott  V.  McNeal,  154  U.  S.  46,  38  L.  ed. 
001,  14  Sup.  Ct.  Rep.  1108;  Harris  v.  Harde- 
man, 14  How.  343-346.  14  L.  ed.  448,  440; 
Earie  v.  McVeigh,  91  U.  S.  503,  23  L.  ed. 
398;  Harkness  v.  Hyde,  98  U.  S.  476,  25  L. 
ed.  237;  Kibbe  v.  iienson,  17  Wall.  625,  21 
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L.  ed.  741;  Alexandria  t.  Fairfax,  9S  U.& 
774,  24  L.  ed.  583;  Amy  t.  Watertown,  IM 
U.  S.  301,  32  L.  ed.  946,  9  Sop.  Ct  RifL 
530;  Knowlton  ▼.  Watertown,  130  U.  &  87- 
334,  32  L.  ed.  956-958,  9  Sup.  Ct,  Bqi.  O^ 
542;  St.  Clair  t.  Cox,  106  U.  &  S50, 17  L 
ed.  222,  1  Sup.  Ct.  Rep.  864;  Goldej  f. 
Morning  News,  156  U.  S.  518,  39  L.  ed.  il7, 
15  Sup.  a.  Rep.  559;  Conley  t.  MatUein 
Alkali  Works,  190  U.  S.  411,  47  L.  ed.  1111^ 
23  Sup.  Ct.  Rep.  728;  Pana  t.  Bowler,  Iff 
U.  S.  529,  27  L.  ed.  424,  2  Sup.  Ct  Bcpi 
704;  Cheely  ▼.  Oayton,  110  U.  S.  701. ML 
ed.  298,  4  Sup.  Ct.  Rep.  328;  Wilaon  ▼.  Sd^- 
man,  144  U.  S.  41,  36  L.  ed.  338,  It  H^i 
Ct.  Rep.  541 ;  Pennoyer  t.  Neff,  95  U.  & 
714-727,  24  L.  ed.  56&-570;  BiKboff  t. 
Wethered,  9  Wall.  812-814,  19  L.  ed.  80^ 
830;  Haddock,  v.  Haddock,  201  U.  B.  517, 
568,  50  L.  ed.  868,  869,  26  Sup.  Ct  Rep.  9EI; 
Hagar  v.  Reclamation  DIsi.  No.  106,  111  0. 
S.  707,  708,  28  L.  ed.  571,  572,  4  Shp.  a  Rtpi 
663;  Windsor  v.  McVeigh,  03  U.  a  f7i 
23  L.  ed.  914;  New  Orleuit  Watanraito 
Co.  ▼.  New  Orleans,  164  U.  &  471,  41 L.  d. 
518,  17  Sup.  Ct.  Rep.  161;  Torpin  t.  Lno^ 
187  U.  S.  51,  47  L.  ed.  70,  23  Sup.  a  1^^ 
20;  Hodge  v.  Muscatine  County,  196  U.  8. 
276,  49  L.  ed.  477,  25  Sup.  Ct  Rep. ». 

Whether  the  obligation  of  a  eonUaet  In 
been  impaired,  or  whether  a  dtiiCB  hat  htm 
deprived  of  his  property  withont  dm  pne* 
ess  of  law,  and  similar  quettiom,  an  i^ 
termined,  when  presented  in  the  eonti  d 
the  United  States,  without  referenee  to  thi 
local  laws  or  dedaions  of  the  courts  of  tkt 
state  where  the  controversy  arooe,  evn  if* 
on  their  own  Constitution  or  statutes. 

Scott  V.  McNeal,  154  U.  S.  34, 45, 38  L<i 
896,  901,  14  Sup.  Ct.  Rep.  1106;  MAf> 
Muscatine  (United  States  ex  rel.  Biita  Vi 
Muscatine)  8  Wall.  582-584,  19  L.  ad.  « 
494;  Pennoyer  t.  Neff,  96  U.  8.  733, 84  L<i 
572;  Burgess  v.  Seligman,  107  U.  S.  S!,ff 
L.  ed.  364,  2  Sup.  Ct.  Rep.  10;  Camll  Cb» 
ty  V.  Smith,  111  U.  S.  662,  28  L.  ed.  illli 
Sup.  Ct.  Rep.  539;  Anderson  t.  Santa  Affi 
Twp.  116  U.  S.  362,  29  L.  ed.  635,  6  SoIlOL 
Rep.  413;  Spencer  t.  Merchant,  128  U.  t 
352,  31.  L.  ed.  766,  8  Sup.  Ct.  Bspi  Ml 
Huntington  ▼.  Attrill,  146  U.  &  681^  ^^ 
ed.  1133,  13  Sup.  Ct.  Rep.  224;  MoUt  *0L 
R.  Co.  V.  Tennessee,  153  U.  &  481,  V  L 
ed.  795, 14  Sup.  a.  Rep.  968;  Giwt  iWUW8 
Fire  Froof  Hotel  Co.  t.  Jones,  188  U.  &  M 
48  L.  ed.  784,  24  Sup.  Ct  Bsp.  678. 

We  do  not  insist  that  A.  K  Bdlvi  «t 
Josephine  W.  Ballard  wen  nmmmiSf  M* 
titled  to  the  service  of  a  pursn— 1  aottM  ^ 
the  existence  of  the  Icglslntloii.  or  sf  Hi 
assessments  on  their  lands  for  kits  ttf^ 
or  of  the  levy  of  the  taxes,  nor  sma  sf  Hi 
suit  brought  to  enforce  the  eolleetioB  sf  Hi 
taxes.    We  admit  that,  bdiig  momnftUm^, 
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of  the  itate  of  Arkaosat,  thej  could  have 
hm  brought  before  the  court  by  the  publj- 
atm  of  notion ^  or  the  constructive  aervicie 
>f  firooera,  if  there  had  been  staiuteB  pro> 
ridmg  fm  such  notice  or  such  service,  and 
Ike  itatuti^  had  been  niibstantially  pursued. 
M  ther  were  entitled  to  have  the  law 
sinpliFd  ^Hh,  and,  if  it  has  not  been  com- 
pM  with,  what  has  been  done  towards  the 
lile  af  their  lands  ia  void  as  to  them.' 

Greeo«tre«t  v,  Thornton,  60  Ark,  360,  27 
UU-  735,  30  a  W,  347;  Wilion  v.  Gay- 
lerd.  77  Ark  477,  ^  S.  W.  26 j  Haaaall  v. 
Wilwi,  13ft  U.  S.  4&3,  32  L.  ed.  1 001,  0  Sup. 
dBtp.  mo  I  Martin  v.  Ward,  60  Ark.  510, 
SOS,  W,  lOll;  Clark  v.  Reyburn,  8  Wall. 
M8,  10  L.  ed.  354;  Bigkr  V.  Waller.  14 
fftfl.  m,  20  L,  ed.  8@l ;  Howell  v.  Weateni 
lOft,  (Howell  V.  McAden)  94  U.  S.  463,  24 
Lfi£S4;  Shillaber  y.  Robinson,  97  U,  E, 
it£l  L  e4  907;  Chicago,  D.  &  V.  H-  Co. 
r.ldidfck,  106  U.  a  47,  71,  72,  27  L.  ed.  47, 
S5^S8.  i  Sup.  Ct.  Rep.  10;  2  Jnoea,  Mortg. 
Ill{t3g-1046.  1563,  1565,  1573,  1580;  State 
t  Ikil^j,  27  Afk.  473;  Pardee  v.  Aldridge, 
l»  U,  S.  429,  47  L.  ed.  883.  23  Sup,  Ct, 
fep,  SU;  Gardner  v,  Ogden,  22  N.  Y.  339, 
IAdl  Dec.  192;  Brown  t.  Levee  C^mrs.  50 
Ci*.  468;  Earle  v.  McVeigh,  91  U.  S.  SOS, 
IL  «^d.  400^  Hunt  v.  WbkUffe,  2  Pet.  201, 
li  215,  7  L.  ed.  397,  402;  Hollingaworth  \\ 
ixbGur,  4  Pet.  466,  472,  7  L.  ed.  922,  ft24; 
ilpift  V.  Page,  18  Wall.  351,  369,  El  L.  ed. 
•,  963;  Guaranty  Trust  &  S.  D.  Co.  T. 
rmm  Oyre  Springs  k  M.  R  Co.  130  U.  8. 
«,  35  L.  ed,  lis,  11  Sup.  a.  Rep.  512; 
&Uer  V,  Holly,  176  U.  S.  398,  406,  44  L. 
L  520,  523,  20  Sup.  Ct.  Rep.  410. 
We  do  not  deny  that  the  state  of  Ar- 
msaa  £ad  the  power  to  enaet  the  legisla- 
}n  proiriding  for  the  assesBmcnt  and  eol- 
ation of  the  levee  taxes  on  the  lands  em- 
»oed  in  the  two  acts  of  the  general  aa- 
tohlj,  and  aUo  the  power  to  make  the 
xts  assesaed  Hens  on  the  lands,  and,  in 
der  to  collect  the  taxes,  to  provide  by 
|ialation  for  the  bringing  and  proaecution 

the  special  suit  In  the  chancery  court 
itborized  by  the  two  acts.  We  concede, 
■a,  that  the  state  had  the  power  to  provide 
r  ^gislation  for  the  bringing  of  the  lands 
>"E»pd  for  taxation  and  the  owners  of 
>>sn,  with  respect  to  those  lands,  before 
ft  of  its  courts  as  defendants  to  the  suit 
JihoHited,  by  publication  of  notice,  or  by 
ihstituted  ser^'ice  of  process,  where  the 
■Tiers  of  the  land  could  not  be  personally 
TT*d  with  process  within  the  state. 
See  Roller  v.  Holly,  176  U.  S.  308,  402- 
T,  44  L.  cd.  520,  522-524,  20  Sup.  Ct.  Rep. 
tk 

But  the  staie^  as  against  A.  B.  BalJard 
d  Josephine  W.  Ballard,  who  were  citi- 
li  of  Florida  and  Georgia,  respectively, 
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and  resided  in  thoAe  states,  and  owned  tb# 

lands  in  question  here,  located  in  Crittenden 
county,  Arkansas,  could  not  authorize  the 
special  suit  provided  for  in  the  two  acts 
of  its  general  assembly,  until  those  lands 
were  substantially  brought  under  the  con* 
trol  of  the  court,  in  the  suit,  in  the  manner 
prescribed  in  its  legislation;  and  could  not, 
in  the  suit,  with  respect  to  those  lands, 
dispense  with  notice  to  A.  B.  Ballard  and 
Joaephine  W.  Ballard,  the  owners,  of  the 
institutionp  or  pendency,  or  object  of  the 
suit,  or  how  or  when  they  should  appear 
and  make  defense,  and  bind  them  by  the 
decrees  or  proceedings  in  the  suit. 

Hart  V.  Sansoin,  110  U.  S,  151,  28  L.  ed, 
101,  3  Sup.  Ct.  Rep.  586;  Woodruff  v, 
Taylor,  20  Vt.  05  j  Brown  v.  Levee  Comrs. 
50  Miss.  469;  Bard  well  v.  C^jllins  (Bardwell 
V.  Anderson)  44  Minn.  97,  9  L.R.A.  152,  20 
Am.  St.  Rep,  547,  46  N.  W,  316;  Smith  v. 
Hurd,  50  Minn.  503,  36  Am.  St,  Rep.  661, 
52  N.  W,  922;  Dull  v.  Blackman,  169  U.  S. 
243,  42  L.  ed.  733,  18  Sup.  Ct,  Rep.  333. 

It  was  thoroughly  settled  by  the  decisions 
under  the  acta  of  Congress  providing  for  the 
Gonftscation  of  the  property  of  persons  en- 
gaged in  the  late  rebellion  against  the  gov- 
ernment of  the  United  States,  that  the  dis- 
trict courts  of  the  United  States  acquired 
no  possession  of,  and  no  jurisdiction  for  the 
condemnation  of,  property  forfeited,  and 
no  power  to  make  any  order  with  reference 
to  such  property,  or  fix  a  lien  upon  it,  en- 
cumbering the  title,  or  aujficknt  to  bind  the 
title,  until  the  property  was  actually  seized, 
or  filled  specially  under  the  process  author* 
ized  by  the  statute  to  be  issued  for  the  pur- 
pose. 

Miller  v.  United  States  (Page  v.  United 
States)  11  Wall.  268,  294,  296,  20  L,  ed.  135, 
141,  142;  Pelham  v.  Way,  15  Walt.  196, 
201,  202,  21  L.  ed.  55-57;  Pike  v.  Wasscll, 
94  U.  S.  711,  24  L,  ed,  307. 

The  jurisdiction  and  authority  of  the  cir- 
cuit or  chancery  court  to  decree  sales  of  the 
lands  proceeded  against,  in  the  suit  provided 
for,  to  collect  the  levee  taxes,  were  express- 
ly limited  and  confined  to  cases  where  the 
notice  prescribed  in  that  act  had  been  prop- 
erly giveo,  as  directed  in  the  act^  and  where 
no  answer  had  boen  filed,  or,  if  an  answer 
had  been  filed,  then  to  cases  where  the  de- 
cision of  the  court,  on  the  final  hearing  aa 
to  the  person  answering,  or  the  land  em- 
braced  in  the  answer^  was  in  favor  of  the 
St,  Francis  Levee  District,  and  agamst  such 
owner  or  his  land,  and  that  the  fact  of  the 
notice  having  been  given,  as  required,  must 
be  established  as  a  condition  precedent  in 
order  to  fix  the  lien  on  the  land,  or  author- 
ise the  decree  of  sale, 

Gregory  v.  Bartlett,  55  Ark.  30,  17  S.  W. 
344;  McCarter  v.  Neil,  60  Ark.  18S,  6  S.  W. 
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731;  Galpin  ▼.  Page,  18  Wall.  366,  21  L. 
ed.  962;  Dick  v.  Foraker,  155  U.  S.  404,  39 
L.  ed.  201.  15  Sup.  a.  Rep.  124. 

In  Noble  ▼.  Union  River  Logging  R.  Go. 
147  U.  S.  165,  37  L.  ed.  123,  13  Sup.  a.  Rep. 
271,  the  oomt  took  the  distinction  between 
cases  where  the  jurisdictional  facts  do  not 
exist,  and  cases  presenting  the  absence  of 
facta  quasi  jurisdictional,  or  jurisdictional 
only  in  a  qualified  sense. 

In  the  first  class,  the  judgments  or  decrees 
mre  Toid.  In  the  second  class,  erroneous, 
or  voidable  only. 

Des  Moines  Nav.  &  R.  Go.  ▼.  Iowa  Home- 
stead Co.  123  U.  S.  552,  31  L.  ed.  202,  8  Sup. 
Ct.  Rep.  217;  Eltonhead  v.  Allen,  55  G.  G.  A. 
671,  119  Fed.  127;  Scott  v.  Pleasants,  21 
Ark.  364;  Bloom  v.  Burdick,  1  Hill,  143, 
37  Am.  Dec.  299;  Wright  v.  Douglass,  10 
Barb.  Ill;  Gregory  v.  Bartlett,  55  Ark.  35, 
17  S.  W.  344;  Elliott  v.  Peirsol,  1  Pet.  328, 
7  L.  ed.  164;  Williamson  v.  Berry,  8  How. 
495,  12  L.  ed.  1170;  Windsor  v.  McVeigh, 
93  U.  S.  282-284,  23  L.  ed.  917,  918;  Ludlow 
V.  Ramsey,  11  Wall.  581,  20  L.  ed.  210;  Pen- 
noyer  v.  Neff,  95  U.  S.  724-720,  24  L.  ed. 
569,  570;  Voorhees  v.  Jackson,  10  Pet.  449, 
9  L.  ed.  490;  Applopate  v.  Lexington  &  G. 
County  Min.  Co.  117  U.  S.  255,  29  L.  ed. 
802,  6  Sup.  Ct.  Rep.  742;  Guaranty  Trust  & 
S.  D.  Go.  V.  Green  Cove  Springs  &  M.  R. 
Co.  139  U.  S.  137,  35  L.  ed.  116,  11  Sup.  a. 
Rep.  512. 

The  furthest  the  decisions  of  the  courts 
entitled  to  consideration  as  authority  have 
gone  in  support  of  the  jurisdiction  of  courts 
over  the  subject-matter  and  parties  to  suits 
is  to  hold  that  where  the  court  rendering 
the  judgment  or  decree  is  a  superior  court 
of  record,  of  general  jurisdiction,  proceeding 
in  the  usual  way,  according  to  the  ordinary 
course  of  courts  of  law,  or  courts  of  -chan- 
cery in  suits  before  them,  and  the  subject- 
matter  is  within  the  jurisdiction  of  the 
court,  and  nothing  appears  in  the  record 
showing  a  want  of  jurisdiction  over  the 
subject-matter  or  the  parties,  then,  when 
the  decree  or  judgment  of  such  court  is 
called  in  question  in  another  court,  there 
is  a  presumption  that  the  court  had  juris- 
diction, both  of  the  subject-matter  and  the 
parties,  and  that  its  judgment  or  decree  was 
rendered  within  its  jurisdiction,  and  it  is 
immaterial  whether  the  facts  showing  the 
jurisdiction  are  nfiirmatively  recited  in  the 
record  or  not.  The  cases  go  no  further  than 
the  proposition  stated. 

Borden  v.  State,  11  Ark.  519,  54  Am.  Dec. 
217;  Boyd  v.  Roane.  49  Ark.  397,  5  S.  W. 
704;  Mcl-aiighlin  v.  McCrory,  55  Ark.  444, 
29  Am.  St.  Rep.  56,  18  S.  W.  762;  Mcljiin 
v.  Duncan,  57  Ark.  50,  20  S.  W.  597 ;  McCon- 
nell  V.  Day,  61  Ark.  464,  33  S.  W.  731; 
White  V.  Smith,  63  Ark.  513,  39  S.  W.  555;  ,' 
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Voorhees  v.  Jackson,  supra;  Harvey  v.  ly. 
ler,  2  WaU.  342,  17  L.  ed.  873;  SecombeT. 
Milwaukee  A  St.  P.  R.  Co.  23  WaU.  KM,  S 
L.  ed.  67;  Applegate  v.  Lexington  A,  C  Con- 
ty  Hfin.  Co.  supra;  Shields  t.  Colemaa,  U7 
U.  S.  169,  182,  183,  39  L.  ed.  660,  065,  U 
Sup.  Ct.  Rep.  570. 

But  there  are  exceptions  to  the  mle  Jat 
stated,  just  as  well  established  as  the  nh 
itself,  and  the  recitals  in  the  reoord  of  thi 
jurisdictional  facts  are  wholly  impoteat  ts 
establish  the  jurisdiction,  when,  as  a  natts 
of  fact,  it  really  did  not  exist. 

State  V.  Hill,  50  Ark.  461.  8  S.  W.  401; 
Ridgeway  v.  Bank  of  Tennessee,  11  Hmqk 
523;  Bell  v.  Williams,  1  Head,  220;  Bridgi- 
port  Sav.  Bank  v.  Eldredge,  28  Conn.  556, 71 
Am.  Dec.  688;  Bissell  v.  Briggs,  9  Mait.  40, 
6  Am.  Dec.  88;  Ex  parte  Pile,  9  Ark.  3»; 
Ryan  v.  Boyd,  33  Ark.  778;  Riser  Luste 
Go.  V.  Mosely,  56  Ark.  544,  20  a  W.  401; 
McLeod  V.  Tisdale,  57  Ark.  354,  21  S.  W. 
465;  Marine  Ins.  Co.  t.  Hodgson,  7  CnaA, 
332,  3  L.  ed.  362. 

And  before  the  recital  can  be  cvideMi 
against  A.  B.  Ballard  and  Josephine  W. 
Ballard,  of  what  it  recites,  it  most  be  bmIi 
to  appear  independently  of  the  redtsl  it- 
self that  they  were  parties  to  the  snlt,  ui 
before  the  court  for  the  purposes  of  the  t^ 
when  the  decree  containing  the  reeital  «M 
pronounced.  For  it  is  certainly  the  sctthi 
law,  that  no  one  but  parties  or  privies  nt 
bound  by.  or  in  any  way  affected  by,  tkt 
record  or  proceedings  in  a  suit. 

Trammel!  v.  Thurmond,  17  Ark.  HI; 
Oreenstreet  v.  Thornton,  60  Ark.  ffi 
27  L.R.A.  735,  30  8.  W.  347;  Hank  v. 
Hardeman,  14  How.  341,  14  L.  cd.  4ffi 
Hollingsworth  v.  Barbour,  4  Pet.  477, 1 U 
ed.  926;  Mutual  Ben.  L.  Ins.  Cb.  ▼.  TidtaK 
91  U.  S.  238,  23  L.  ed.  314;  Hegl«r  ▼.  Fwft- 
ner,  153  U.  S.  109,  88  L.  ed.  6SS,  14  Sopia 
Rep.  779;  Pardee  t.  Aldridge,  189  U.  &  4K 
47  L.  ed.  886,  23  Sup.  a.  Rep.  614;  HuHh 
V.  Carrington,  18  Ark.  86;  McArtbv  % 
Scott,  113  U.  S.  388,  28  L.  ed.  1030,  6  S^i 
Ct.  Rep.  652. 

Citizens  of  other  states  and  WNVHiMi 
of  the  state  in  which  the  suit  was  hm^ 
and  the  judgment  or  decree  readeni.  ^ 
not  personally  served  with  procsH  wittll 
the  state,  and  not  appearing  bi  tW  lA 
are  not  estopped  by  the  atatemrato  « 1^ 
citals  in  the  judgment  or  decree,  or  ilM* 
where  in  the  record,  of  tha  Mrvlee  of  pn^ 
ess  on  them,  or  of  notice  to  tlMm  to  tiffi^ 
or  of  their  appearance  la  tBe  sidt.  V^ 
withstanding  such  statements  or  ledtab  k 
the  record,  such  judffment  or  dccne  IMI 
not  estop  such  non;  nt  ettiacM  of  otb* 

states,  and  they  may  <  ny  their  trvtbi  tfA' 
if,  upon  the  trial,  tt  fa  not  ootabUiM  rf» 
firmatively  against  tb      that  ihm  ooot  f 
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iOQiidiig  tb«  Judgment  or  decree  had  juris- 
^jon  of  tlie  iobjeot-matteTj  and  personal  Ij 
of  them,  they  are  not  bound  by  the  pdg- 
BKBt  or  decree^  and  it  ia  abioluti^lj  Toid  as 

Him  T.  Bowler,  107  U.  S.  645.  27  L-  ed. 
m,  t  Sup,  Ct,  Rep.  704 1  Wilson  v.  Selig- 
mi%  m  U,  S.  41.  36  L.  ed.  338,  12  Syp.  Ct. 
fiep.  541;  Grower  A  B*  Sewing  Maeh.  Co.  v. 
Rjddiffe,  137  U.  S.  287,  34  L.  ed.  070,  11 
&tp.  a.  Eep.  &2;  St,  Clair  v.  Cox,  106  U.  S, 
S^,  27  L.  ed,  222,  1  Sup.  Ct.  R^p.  354  i 
Ovtss  T  IFenry  {Owens  v.  McClogkey}  161 
E  S.  612,  40  L.  od,  837,  18  Sup.  Ct.  Rep, 
m;  Cw>|*er  ¥.  Newell,  173  U.  S.  565,  43  L. 
bgll,  19  Sop.  Ct.  Rep,  506;  Thormann  y, 
Pmrofe,  176  l\  S.  3,^0,  44  L.  ed.  503,  20  1^up. 
a  Rep.  440;  Howard  v,  De  Cordova,  177 
C.S.  613,  44  L.  ed,  910,  20  Sup,  Ct.  Rep.  SIT; 
JUi^irs  T.  Andrews,  ISS  U,  S.  37,  47  L.  ed. 
n,f3  Snp^  Ct,  Rep.  237;  Barkman  v,  Hop- 
»J)  Ark.  15^7;  Iglehart  v.  Moore,  16  Ark. 
f  Picket  ¥.  FcFguion,  46  Ark.  192,  55 
t  Rep,  545;  Needham  v,  Thayer^  147 
m,  536,  18  N,  E.  429;  Yilas  v.  Plaits- 
r|b  &  M,  R.  Co.  (Vilas  t.  ButJer)  123  K. 
455,  9  LlR.A.  S44,  20  Am,  St,  Rep,  771, 
N.  E.  941 ;  Henning  v,  Pknters'  Ins,  Co. 
Jed.  440, 

If  tbe  face  of  the  record  dii closes  aSirma- 
Ifclj  what  was  done  toward  acquiring  ju- 
liietionjtheTf  ill  no  presumption  that  any- 
was  more  wi^  mn&  to  confer  it.  Hence, 
If  tht  record  recites  aiich  jurisdictional  faets, 
<iid  these  mre  insuMcient  to  confer  jurisdic- 
^f^  the  authority  of  the  court  to  pronounce 
V^dgznent  in  the  particular  case  cannot  be 
^did  by  the  indulgence  in  presumptions  that 
Q£h  recital  is  mcorTcctj  or  incomplete,  for 
h  affirmation  of  tbe  eitistence  of  jiirisdic- 
kmal  facts  preclndea  the  possibility  of 
i|)iport  bj  way  of  presumptions  that  other- 
Ue  would  prevail  were  there  no  recitals 
httever  in  the  record.  If  the  djselosnres 
f  the  record  show  affirmatively  a  want  of 
irisdietion,  the  judgment  cannot  be  sop- 
stted  by  any  presumptions,  and  is  a  mal- 
ty. And  if  the  entire  record  ehows  proc- 
k«  W5L«  not  ^erx'ed*  recitals  of  due  aerviee 
f  process  cannot  sustain  the  judgment. 
Thompson  v.  \Miitinau,  18  Wall.  467,  21 
-  ed.  S97?  National  Exch.  Bank  v,  Wilev, 
Is  U.  S.  257,  49  L.  rd.  1S4,  25  Sup.  a.  Rep, 
i;  Settlemier  v.  Sullivan,  07  U.  S,  444.  24  L,  , 
t  1110;  C;regor7  v,  Bartlett,  55  Ark.  30,  17 
.  W.  344;  Dick  v,  Foraker,  155  U.  S,  404, 
>L,  ed,  201,  15  Sup.  Ct,  Rep.  124;  Lusk  V. 
Mtiiia.  48  Ark-  238,  2  S,  W.  847;  Brodie 
Skeltott,  11  Ark.  130;  Coons  v.  Throck- 
ort^^n,  25  Ark.  60;  Ciasell  v.  Pulaski  Coun- 
P,  3  McCrary,  446,  10  Fed.  894;  Parr  v. 
■itbews,  50  Ark.  390.  8  S.  W.  22;  Cbeely 
aayton,  110  U.    S.  708-710,  28  L,  ed.  300, 


mid,  55  Ark.  213,  17  S.  W,  877;  NeT 
County  V.  Wllliama,  72  Ark,  397,  81  8.  W. 
384;  Galpin  v.  Page,  18  Wall.  368,  21  L.  ed, 
903;  Hollingsworth  v,  Burbour^  4  Pet.  466, 
7  L.  ed,  922;  Roller  v,  HoUy,  178  U.  S,  402- 
407,  44  h.  ed,  522-^524,  20  Sup.  a.  Rep. 
410, 

A  distinction  exista  between  proceeding! 
of  a  super ioT  eourt  in  easea  where  it  haa 
general  jurisdiction,  and  cases  of  special  or 
statutory  jurisdiction^  where  the  court  ex- 
ercises summary  powers^  contrary  to  the 
OBual  course  of  proceedings  in  a  suit  at  law 
or  in  equity. 

Gibney  v,  Crawford,  51  Ark.  39,  9  S,  W. 
309;  Milor  v,  Farrelly,  25  Ark.  353;  Morrii 
v,  Dooley,  59  Ark.  487,  28  S.  W.  30,  430; 
Pulaski  County  v.  Stuart,  28  Gratt.  879; 
Hindraan  v.  O^Connor,  64  Ark.  627,  13  L.R.A, 
490,  \^  S.  W.  1052;  Galpin  T.  Page,  18  WalL 
367,  21  L,  ed,  963. 

A.  B.  Ballard  and  Joeephine  W.  Ballard 
were  entitled  to  be  treated  aubstantially 
the  same  a^  all  other  owners  of  lands  sub- 
ject to  tbe  levee  taxea^  in  the  suit  for  the 
collection  of  thoiie  tasces. 

Ward  V,  Maryland,  12  Wall,  430,  20  L.  ed. 
452;  Yick  Wo  v.  Hopkins,  118  U.  S.  367,  30 
L.  ed.  225,  8  Sup,  Ct.  Rep,  1064  ^  Slaughter- 
House  Cases,  10  Wall.  77,  21  L.  ed.  409; 
Cole  V,  Cunningliam,  133  U,  S.  113,  114,  33 
L.  ed,  541,  §42,  10  Sup,  Ct.  Rep,  269;  Blake 
V.  McOung,  172  U.  S.  250,  257,  43  L,  ed.  433, 
430,  19  Sup,  Ct.  Rep,  186;  Ex  parte  Deeds, 
75  Ark.  542,  87  9.  W,  1030. 

Tbe  notice  was  not  a  reasonable  notiee, 
and  was  not  due  process  of  law* 

Roller  V.  Holly,  176  U,  S.  398,  44  L,  ed, 
520,  20  Sup.  Ct.  Rep,  410;  Clapp  r.  Houg, 
12  N,  D,  600,  05  Ii.R,A,  757,  102  Am.  St,  Rep. 
589,  98  N.  W,  710;  Lockman  v.  Lang,  65 
C.  C,  A,  621,  132  Fed,  6;  Bellingham  Bay  & 
B.  C.  R.  Co.  V.  New  Whatcom,  172  U.  S. 
318,  319,  43  L,  ed.  461,  4S2,  19  Sup,  Ct,  Rep. 
205;  Marx  v.  Hanthorn,  148  U.  S.  183-185, 
37  L.  ed,  414,  415,  13  Sup.  a.  Rep.  508; 
C^nniuB  V.  Reading  School  District,  198  U.  S. 
476,  477,  49  L.  ed,  1132,  1133,  26  Sup.  Ct, 
Rep,  721, 

Not  only  must  the  notice  be,  in  itself, 
sufficient,  and  be  properly  given,  but>  to 
constitute  due  process  of  law,  it  must  place 
the  defendant  in  a  poaition  to  assert  bis 
rights,  and  have  the  benefit  of  them^  and 
he  must  not  be  disabled  from  doing  so  by 
any  obatruction  put  in  his  way. 

Dean  v.  Nelson,  10  Wall,  172,  19  h.  ed, 
929;  McVeigb  v.  United  States,  11  Wall. 
269,  20  L.  ed,  80;  Lasere  v,  Rocliereau,  17 
Wall.  437,  21  L.  ed,  694;  Windsor  v,  Mc- 
Veigh, 93  U.  S,  274,  23  L.  ed.  914;  Hovey  ?, 
Elliott,  167  U.  S-  445,  42  L,  ed,  230,  17  Sup. 
Ct.  Rep.  841. 


1,  4  Sup,  Ct.  Rep.  328;  Martin  v,  McDiar-  |      Being   foreign    laws,  A.   B«  Ballard   and 
M  V,  S.  U.  S.,  Book  51.  SO 
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Josephine  W.  Ballard  were  not  required  to 
take  notice  of  act  No.  19  of  the  year  1893, 
and  No.  71  of  the  year  1895. 

Story,  Confl.  L.  §S  637,  638a;  Wharton, 
Confi.  L.  §§  772,  773;  1  Wharton,  Ev.  SS 
292,  300;  2  Pom.  Eq.  Jur.  §  854;  Miller  v. 
Johnston,  71  Ark.  174,  72  S.  W.  371. 

The  courts  below — both  the  Crittenden 
chancery  court  and  the  supreme  court  of 
Arkansas — have  treated  the  case  as  one  pre- 
senting all  the  questions  involving  the  title 
to  the  lands  in  controversy,  as  between  A. 

B.  Ballard  and  Josephine  W.  Ballard,  on  the 
one  side,  and  Hunter  and  Hackler,  respec- 
tively, on  the  other,  which  could  be  raised, 
or  could  be  presented  in  any  suit  or  pro- 
ceeding that  either  party  could  institute 
for  the  purpose  of  trying  those  questions. 

Randolph  v.  Nichol,  74  Ark.  101,  84  S.  W. 
1037. 

And  all  the  questions  that  could  be  pre- 
sented in  any  such  suit  are  now  before  this 
court  upon  this  writ  of  error. 

Louisville  Trust  Co.  v.  Cincinnati,  22  C. 

C.  A.  334,  47  U.  S.  App.  36,  76  Fed.  296; 
Jones  V.  Great  Southern  Fireproof  Hotel 
Co.  30  C.  C.  A.  108,  58  U.  S.  App.  397,  86 
Fed.  370,  54  C.  C.  A.  165,  116  Fed.  794,  193  U. 
S.  532,  48  L.  ed.  778,  24  Sup.  a.  Rep.  576; 
Thomas  v.  Ohio  State  University,  195  U.  S. 
207,  49  L.  ed.  160,  25  Sup.  Ct.  Rep.  24;  W.  L. 
Wells  Co.  V.  Gastonia  Cotton  Mfg.  Co.  198 
U.  S.  177,  49  L.  ed.  1003,  25  Sup.  a.  Rep.  640; 
Butz  V.  Muscatine  (United  States  ex  rel. 
Butz  V.  Muscatine)  8  Wall.  575,  19  L.  ed. 
490;  Olcott  ▼.  Fond  du  Lac  County,  16  Wall. 
690,  21  L.  ed.  386;  Parker  v.  Overman,  18 
How.  137,  15  L.  ed.  318;  Martin  v.  Barbour, 
140  U.  S.  634,  35  L.  ed.  646,  11  Sup.  a.  Rep. 
944. 

The  decree  of  sale  does  not  state,  and  the 
record  does  not  show,  the  facts  essential 
to  the  validity  of  the  decree  of  sale,  as 
against  A.  B.  Ballard  and  Josephine  W.  Bal- 
lard, or  their  lands,  and  thereby  they  have 
been  denied  the  benefit  of  the  laws  of  the 
state  of  Arkansas,  applicable  to  the  facts 
of  their  case,  in  violation  of  the  Constitution 
of  the  United  States,  whereby  they  have 
been  deprived  of  their  property  without  due 
process  of  law. 

Galpin  v.  Page,  18  Wall.  350,  21  L.  ed. 
959;  Morse  v.  Presby,  25  N.  H.  302;  Harvey 
▼.  Tyler,  2  Wall.  332,  17  L.  ed.  872;  Gibney 
T.  Crawford,  51  Ark.  34,  9  S.  W.  309;  Trice 
V.  Crittendon  County,  7  Ark.  159;  Hudson 
V.  Jefferson  County  Court,  28  Ark.  362;  Bush 
V.  Visant,  40  Ark.  130;  Lusk  v.  Perkins, 
48  ArK.  239,  2  S.  W.  847;  Cross  ▼.  Wilson, 
62  Ark.  312,  12  S.  W.  676;  Morris  ▼.  Dooley, 
69  Ark.  486,  28  S.  W.  30,  430;  Games  T. 
Stiles,  14  Pet.  322,  328,  10  L.  ed.  476,  479; 
Early  v.  Doe,  16  How.  618,  619,  14  L.  ed. 
1082,  1083;  Banaom  T.  Williams,  2  Wall. 
470 


318,  319,  17  L.  ed.  804,  805;  Depntnm  t. 
Young,  134  U.  S.  256,  257,  S3  L.  ed.  01^ 
931,  10  Sup.  Ct.  Rep.  639;  Gnarmnty  Tnrt 
&  S.  D.  Co.  T.  Green  Core  Sprioga  kHfL 
Co.  139  U.  S.  147,  148,  36  L.  ed.  119,  19^ 
11  Sup.  Ct.  Rep.  612;  Thatcher  t.  PoitO, 
6  Wheat.  119,  6  L.  ed.  221;  Sabariego  t. 
Maverick,  124  U.  S.  292-296,  81  L.  ed.  4 
443,  8  Sup.  a.  Rep.  461 ;  WUliams  v.  Pqft^ 
4  Wheat.  77,  4  L.  ed.  618;  MX^lmig  ▼.  Vm, 
6  Wheat.  116,  5  L.  ed.  46;  CisaeU  t.  PdIhU 
County,  3  McCrary,  446,  10  Fed.  893;  Hqt 
ins  ▼.  Brashears,  13  Ark.  242;  MeDerwitt 
V.  Scully,  27  Ark.  226;  Thompion  v.  Seu- 
Ian  (Ark.)  16  S.  W.  197;  Utile  t.  Henaoii 
10  Wall.  26,  19  L.  ed.  878;  WUlUms  ▼  Skf* 
with,  34  Ark.  629. 

The  attempt  made  in  act  No.  71  rf 
the  year  1895,  and  in  the  preeent  suit  ii 
make  the  order  pro  confeMO  and  the  It- 
cree  based  on  it  eonduBive  against  A.  IL 
Ballard  and  Josephine  W.  Ballard,  if  nil 
and  without  effect  as  to  A.  B.  Ballard  nd 
Josephine  W.  Ballard,  because,  in  cffed,  thi 
act  and  the  suit  have  undertaken  to  depriw 
them  of  their  property  without  due 
of  law,  and  have  denied  to  them,  witUi  thi 
state  of  Arkansas,  the  equal  proteetinrf 
the  laws. 

Martin  ▼.  Barbour,  34  Fed.  701,  140  0.& 
634,  36  L.  ed.  646,  11  Sup.  Ct  Bi^  Ml 
Cunniua  ▼.  Reading  School  District,  IM  IL 
S.  476,  477,  49  L.  ed.  1132.  1133,  25  Sap.  a 
Rep.  721;  Crowell  t.  Barham,  57  Ark.  HKk 
21  S.  W.  33;  Alexander  t.  Gordou,  41  ft 
C.  A.  228,  101  Fed.  92;  OaldweU  t. 
71  Ark.  310,  74  S.  W.  748;  Bagley  ▼. 
42  Ark.  77;  Files  ▼.  Fuller,  44  Arfc.  fA 
Shaw  V.  Hill,  46  Ark.  333;  Thweat  ▼.  Hs*- 
ard,  68  Ark.  431,  60  8.  W.  764;  Dttsh  ▼.  ViM 
Kleeck,  7  Johns.  608,  5  Am.  Dee.  291;  IMT 
▼.  Mattoon,  2  Allen,  361,  70  Am.  Dee;  M 
Greenough  ▼.  Gre^nough,  11  Fa.  488^  61  ift 
Dec.  667;  Groesbeek  t.  Seeley,  13  Ifiek. » 
Pryor  v.  Downey,  60  CSal.  388,  19  A&  ftp^ 
656;  Martin  t.  Snowden,  18  Gntt  Mk 
Bannon  t.  Bumea,  39  Fed.  803;  Blaiir,  Ai 
Titles,  1st  ed.  I  263;  Cooley,  Tkmm.  Istdi 
chap.  16,  366,  366;  Ooolaj,  Oout  Urn.  M 
ed.  462,  463. 

Mr.  L.  P.  Beny  submtttM  the  onH  f 
defendants  in  trror. 

Assuming  that  tiw  proeedors  was  nA* 
was  authorised  bj  the  tevn  Ml»  tit  W0^ 
fact  that  the  Unds  of  pUntiffs  ii  mH 
were  sold  in  part  for  tuna.  P***^* 
est,  and  oosts  not  legftUj  eluiigi 
if,  in  fact,  true,  does  not  amonat  to  a  i^' 
rivation  of  propertj  withool  dM  fn0^ 
of  law. 

Burcham  t.  Terrr. 55 Aik.  8881  SO  AmS> 
Rep.  42,  18  S.  W.  Dojte  ^ 

Ark.  37,  17  8.  W.  ,      i  fUOv, 
Levee  Distriot»  74  An.  100;  8 


V.  Hu/iiu» 


U  B.  W,  fi3S:  Mlniieapolls  R.  Terminal  Co. 
[  3£ii9«sota  Debenture  Od.  81  Minn.  66, 
1 7f.  W.  48S. 

I  Due  proce&s  of  law  does  not  require  that 
m  im&  owner  of  land  be  named  in  a  judi- 
1*1  proceeding  for  tlie  collection  of  delin- 
Uflnt  taxt^B,  where  the  land  is  described  in 

iMk  notice  directed  to  an  alleged  owner 
aU  others  interested  therein. 
►Jfowa  C.  R.  Co.  V.  Iowa,  160  U.  S.  389,  40 
,  m  S«p.  Ct.  Hep,  344;  Davidson  v, 
«ns,  m  U.  S.  P7,  24  L.  cd.  616;' 
He  gist  ration  Ct.  Jnd^ps,  175  Mass. 

51  L.R.i.  433,  55  K.  E.  812. 
Tht  four  weeks'  notice  provided  by  the 
met  by  publication  to  unknown  own- 

and  owners  of  land*  who  are  nonresi- 
Bii  of  the  county  in  which  suit  h  brought 
i  mi  so  unreasonable  as  to  amount  to  a 
of  pfoperly  without  due  process  of 

f,  nor  does  it  abridge  the  privileges  or 
pmwnjties  of  citizens  of  the  United  States, 
liir  does  it  discriminate  against  citizens  of 
pytt  "tateji^  nor  does  it  amount  to  a  de- 
pi  of  the  equal  proteHlon  of  the  !aw3  to 
■Hani  withm  tbe  jurisdiction  of  the  court. 
lindt  r,  CrimTS,  134  U,  S,  316,  33  L.  cd. 
ti  10  Sup.  Ct.  Rep.  557  J  Bellingliam  Bay 

B.  C.  R.  Co.  V.  New  Whatcom,  172  O,  8. 
li  43  L,  ed.  460p  9  Sup.  Ct.  Rep.  205;  Dav- 
jft^n  V.  Xew  Orleans  and  Tyler  v.  Registra- 
bn  Ct  Judges,  supra ;  Hager  v.  Reclamation 
irtrict  No.  1(>S,  HI  U.  S.  701,  28  L.  ed,  509, 

Sup.  Ct-.  Rep,  663;  Wurta  v.  Hoagland, 
l4  a  S.  606,  29  L.  ed.  225,  5  Sup.  Ct.  Rep. 
\m.  Fallbrook  Irrig,  District  v.  Bradley, 
l«4  a  a  112,  41  L.  ed,  369,  17  Sup.  Ct.  Rep. 
B;Bftuman  v.  Ro^^,  167  U-  S.  548,  42  L.  ed, 
Ijn.  17  Sup,  Ct.  Rep.  966;  Hanover  Nat. 
Btnk  V.  Moyses,  186  U.  S,  181,  192,  46  L.  ed. 
Ills,  1114,  22  Sup.  Ct,  Rep.  857;  Man  son  v. 
Duicanson,  160  U.  S.  533,  41  L.  ed.  1105,  17 
iup.  Ct.  Rep.  647  j  Johnson  v.  Hunter,  127 
M  222;  Huling  v.  Kaw  Valley  R.  &  Ira^ 
prov.  Co.  130  U.  S.  559-563,  32  L.  ed.  1046- 
1M7,  9  Sup,  Ct.  Rep.  603. 

The  levse  act  ii  not  a  private  act,  but  a 
public  set.  operating  over  a  limited  terri- 
toi7,  of  which  plaintiffs  In  error  were  bound 
to  t^ke  notice,  and  proceedings  had  under 
tins  levee  act  constitute  due  process  of  law. 

Enling  V,  Kaw  Valley  R.  4  Improv.  Co. 
■od  JotiQson  V.  Hunter,  supra. 

An  erroneous  construction  by  a  etate 
9mt  lit  matters  of  practice  under  a  state 
lUtnte,  where  the  statute,  as  construed  by 
^  cotirt,  provided  for  notice  and  an  oppor- 
^^ty  to  be  heard,  is  not  a  deprivation  of 
poverty  without  due  process  of  law. 

Bsttimore  Traction  Co.  v.  fialtiraore  Belt 
^  Co.  151  U,  8.  13S,  38  L.  ed.  102,  14  Sup. 
Dt  fiep.  294;  Castillo  v,  McConnico,  168  U. 
i  «83,  42  L.  ed.  625,  18  Sup.  Ct.  Rep.  229; 
itDwn  V.  New  Jersey,  175  U.  8.  176,  44  L. 
NMU.  S. 
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ed.  120,  20  Sup.  Ct.  Rep.  77 1  Allen  v.  Geor- 
gia, 166  U.  S.  138,  41  L.  ed.  949,  17  Sup, 
Ct.  Rep-  525;  West  v.  Lnuisiaiiii,  1D4  U.  S. 
263,  48  h.  ed.  969,  24  Slip.  Ct.  Rep.  650; 
Thorington  v.  Montgomery,  147  U.  S.  492, 
37  L.  ed.  252,  13  Sup.  a.  Rep.  394;  Re  King, 
46  Fed.  911. 

Mr.  Juatics  McKenna^  after  stating  the 
case  a  a  above,  delivered  the  opinion  of  the 
court; 

The  assignTOents  of  error  present  the  eon- 
tention  that  plaintiffs  in  error  have  been  de- 
prived of  their  property  without  due  proc- 
ess of  law.  One  oi  them  urges,  in  addition, 
the  clauses  of  the  14th  Amendment,  which 
prohibit  a  state  from  making  or  enforcing 
any  law  which  will  ahrklge  the  privileges 
or  immunities  of  eittzena  of  the  United 
States,  and  from  depriving  any  person  with- 
in her  jurisdiction  of  the  equal  protection 
of  the  laws.  PlsintifTa  in  error  invoke  those 
provisions  against  the  statutes  of  Arkanaa.s, 
because  of  the  different  manner  and  time  of 
service  of  summons  of  the  suit  autbori^d  by 
said  statutes  to  enforce  the  payment  of  the 
levee  taxes.  It  is  contended  that^  by  requir- 
ing personal  service  of  summons  upon  resi- 
dent owners  or  occupants  of  lands  for  at 
least  twenty  days  before  the  rendition  of 
the  decree  of  sale,  and  providing  for  con- 
structive service  by  publicalion  upon  nonres- 
ident owners  of  only  four  weeks,  a  discrimi* 
nation  is  made  between  owners  of  lands, 
and  that  nonresident  owners  are  thereby  de- 
nied the  rights  secured  to  them  by  the  Con- 
stitution of  the  United  States.  We  have 
no  doubt  of  tbe  power  of  the  state  to  so  dis- 
criminate, nor  do  we  think  extended  discus- 
sion is  necessary.  Personal  service  upon 
nonresidents  Is  not  always  within  the  state's  , 
power.  Its  process  is  limited  by  its  bound- 
aries. Constructive  service  ia  at  tiriiei 
a  necessary  resource.  Tbe  land  stands  ac- 
countable to  the  demands  of  the  state,  and 
the  owners  are  charged  with  the  laws  affect- 
ing It  and  the  manner  by  which  those  de- 
mands may  be  enforced.  Huling  v.  Kaw 
Valley  R.  &  Improv.  Co,  130  U.  S.  559,  32  L. 
ed.  1045,  9  Sup.  Ct.  Rep.  603,  This  account- 
ability  *of  the  land  and  tbe  knowledge  tbe[2S5] 
owners  must  be  presumed  to  have  had  of  the 
laws  affecting  it  is  an  answer  to  ths  conten- 
tion of  the  inaufliciency  of  the  service.  Cer- 
tainly it  was  not  so  inmifTiclent  that  it  can 
be  said  that  a  difference  in  the  time  allowed 
for  such  service  was  not  the  equivalent  of 
that  allowed  to  resident  owners.  Mixed 
with  the  contention  is  a  charge  that  the  no- 
tice to  nonresidents  did  not  comply  with 
the  act  of  1893  or  the  general  law  of  the 
state,  hut  this  is  decided  against  plivintiffi 
in  error  by  the  supreme  court  of  tbe  state, 
and  we  accept  its  ruling. 
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In  passing  upon  the  other  contenttons  of 
plaintiffs  in  error  we  are  brought  to  the 
consideration  of  what  is  due  process  of  la;^. 
A  precise  definition  has  never  been  attempt- 
ed. It  does  not  always  mean  proceedings  in 
court.  Den  ex  dem.  Murray  v.  Hoboken  Land 
&  Improv.  Co.  18  How.  272,  15  L.  ed.  372; 
McMillen  v.  Anderson,  05  U.  S.  37,  24  L.  ed. 
335  Its  fundamental  requirement  is  an  op- 
portunity for  a  hearing  and  defense,  but  no 
fixed  procedure  is  demanded.  The  process 
or  proceedings  may  be  adapted  to  the  na- 
ture of  tlie  case.  Dent  v.  West  Virginia,  129 
U.  S.  114,  32  L.  ed.  C23,  9  Sup.  Ct.  Rep.  231; 
Lent  V.  Tillson,  140  U.  S.  316,  35  L.  ed.  419, 
11  Sup.  Ct.  Rep.  825:  Hagar  v.  Reclamation 
Dist.  No.  108,  111  U.  S.  701,  28  L.  ed.  569, 
4  Sup.  Ct.  Rep.  063;  Iowa  R.  C.  Co.  v.  Iowa, 
160  U.  S.  389,  40  L.  ed.  467,  16  Sup.  Ct.  Rep. 
344. 

In  Davidson  v.  New  Orleans,  96  U.  S.  97, 
24  L.  ed.  616,  a  proposition  was  laid  down 
which  has  since  been  quoted  many  times. 
The  court  said,  at  pa^es  104  and  105.  L.  ed. 
on  pages  619  and  620:  "That  whenever,  by 
the  laws  of  a  state  or  by  state  authority, 
a  tax,  assessment,  servitude,  or  other  bur- 
den is  imposed  upon  property  for  the  public 
use,  whether  it  l>e  for  the  whole  state  or 
of  some  more  limited  portion  of  the  com- 
munity, and  those  laws  provide  for  a  mode 
of  confirming  or  contesting  the  charge  thus 
]m]>osod,  in  the  ordinary  courts  of  justice, 
Willi  such  notice  to  the  j)»»rson  or  such  pro- 
ceo.ling  in  regard  to  the  i)roperty  as  is  ap- 
pn)priate  to  the  nature  of  the  case,  the 
judgment  in  such  proceedings  cannot  he  said 
to  deprive  the  owner  of  his  property  without 
due  process  of  law,  hi»wever  obnoxious  it 
may  l>e  to  other  objections."  And  Mr.  Jus- 
tice Rniilley.  in  a  ctmcurring  opinion,  said, 
on  pages  107  and  lOS.  L.  etl.  on  pages  620 
nnd  {V2\,  "that,  in  ju<!;:ing  what  is  'due  proc- 
[866] OSS  of  'law,'  respect  must  be  had  to  the 
cause  and  nbjiM't  of  the  taking,  whether  un- 
der the  taxing  p»>\vcr,  the  power  of  eminent 
domain,  or  the  power  of  assessment  for  local 
improvements,  or  none  of  these;  and,  if 
found  to  be  suitable  or  admissible  in  the 
special  case,  it  will  be  adjudged  to  be  *due 
process  of  law;'  but  if  found  to  be  arbi- 
trary, oppressive,  and  unjust,  it  may  be  de- 
clared to  be  not  'due  process  of  law.'  Such 
an  examination  may  be  nia<le  without  in- 
terfering with  that  large  disi-retion  which 
every  legislative  power  has  of  making  wide 
modifications  in  the  forms  of  procedure  in 
each  rase,  according  as  the  laws,  habits,  cus- 
toms, and  preferences  of  the  pe«>ple  of  the  ■ 
particular  state  may  require."  See  also 
Marchant  v.  Pennsylvania  R.  (V  IfiS  l*.  S. 
380.  .^S  L.  ed.  751.  14  Sup.  Ct.  Hep.  S:M,  and  , 
ITolden  v.  H.anly.  liiH  V.  S.  306.  42  L.  ed.  [ 
7S0.  IS  Sup.  Ct.  Rep.  383. 
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In  Castillo  t.  IfcOonnieo,  168  U.  S.  fTi  « 
L.  ed.  622,  18  Sup.  Ct  Rep.  229,  prior  did- 
sions  defining  due  process  of  law  werea^ 
plied  to  a  law  assessing  taxes.  The  eueh* 
voWed  the  validity  of  a  title  derived  front 
tax  aale  made  to  enforce  delinqnent  itifti 
taxes.  The  title  thus  acquired  was  ssniM 
on  the  ground  that  the  assetsmeat  ipot 
which  it-  was  based  waa  void  became  & 
property  was  not  assessed  in  the  name  of  ill 
.owner.  The  state  law  made  the  deed  gifM 
in  pursuance  of  the  sale  prima  farie  eii- 
dence  of  the  fact  that  the  property  vh 
subject  to  taxation  and  the  fact  thit  tk 
taxes  had  not  been  paid,  and  concluriTe  eri- 
dence  that  the  property  had  been  unutj 
the  taxes  levied,  and  the  property  advertini 
according  to  law;  also  that  the  propcrtj  wm 
adjudicated  and  sold,  as  stated  in  the  did, 
and  all  the  prerequisites  of  the  law  vm 
complied  with,  from  the  aasessmeat  Vf  li 
and  including  the  execution  and  regittrr  d 
the  deed.  The  state  court  sustained  tk 
sale.  This  court,  in  paaaing  upon  the  e» 
tention  that  the  assessment  and  saleeoHli* 
tuted  a  taking  of  property  without  doepm- 
ess  of  law,  went  behind  the  presufflptioB 
created  by  the  deed,  considered  the  alkfil 
defects  in  the  assessment  and  the  adTcrtia' 
ment,  and  decided  that  a  notice  of  tUri| 
days  by  publication  was  due  proceu  of  k% 
The  court  also  decided  that,  although  tfel 
statutes  under  which  the  assessment  m 
made  provided  *for  the  placing  of  the  asM{ 
of  the  owner  on  the  assessment  roll  vkn 
such  name  was  known,  thejr  also  |Mondri 
that  the  property  assessed'  shouM  be  do- 
scribed  in  the  assessment  roll;  and.  that 
fore,  that  the  notice  required  by  the  ststili 
was  not  addressed  to  each  person  aioeiM 
but  to  all  persons  having  property  nbjMl 
to  taxation.  It  was  held  that  the  sUt* 
afi'orded  both  constructive  and  actoa!  nod* 
"It  cannot  be  doubted,"  it  was  said  at  pifl 
081,  L.  ed.  at  page  G25,  Sup.  Ct.  Rep.  at  pifi 
232,  "that,  in  the  exercise  of  its  taxing  po*- 
er,  the  state  of  Louisiana  could  hare  direclrf 
that  the  property  subject  to  its  tazii^  » 
thority  should  be  asseased  without  nj  vf 
erence  whatever  to  the  name  of  the  ovivs 
that  is  to  say,  by  any  such  desrriptioa  td 
method  as  would  have  been  legally  adfq|Hli 
to  ctmvey  either  actual  or  coutructivo  i^ 
tice  to  the  owner.  Aa  aaid  ia  Withenpia 
v.  Duncan,  4  Wall.  217,  18  L.  «L  Ml:  H' 
is  not  the  province  of  this  oonrt  to  iilHiH 
with  the  policy  of  the  revenue  laws  ef  Hi 
state,  nor  with  the  interpretatioB  gii«ti 
them  by  their  courtn.  Arkansas  km  tli 
right  to  determine  the  manner  of  k«;l|| 
nnd  collecting  taxes,  and  can  deelait  tM 
the  particular  tract  of  land  shall  be  dtfg^ 
able  with  the  taxes,  no  matter  who  io  lH 
owner  or  in  whose  namo  H  Is  asMsttd  mI 
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mid  tbftt  iJi  eiroaeouii  aAseaa- 
atotdoei  not  vitiate  a  sale  for  taxes/ ''  See 
iM  Torpm  v.  Lemon,  187  tl  S,  51,  47  L,  ed. 
0,  23  Sup,  Ct.  Rep.  20,  and  Leigh  v.  GreeQ, 
^  tl  a  7Q,  4S  L.  ed.  623,  U  Sup,  a.  Hep, 

In  ti^w  of  these  prtnciptefl  let  us  examiDe 
be  content ioDs  of  tlie  plaintifTs  In  error. 

First.  Tber  charge  that  there  k  an'  in- 
IHTSCt  descriptiofi  of  the  lands  owned  bj 
il!iintiirs  in  error  m  the  origirial  complaint 
knd  deeree,  in  tbAt  they  did  not  own  all  the 
iads  described  or  sold.  In  the  original  tran- 
mift  of  the  record  there  were  apparently 
li^crrepandes  between  the  lands  iisg(^9S«?d  imd 
ilwM  described  in  the  decree.  Tht?ao  dis- 
^|Kiidea  hftTe  been  ^rrectad  by  the  return 
toi  eerlbrari  granted  for  that  purpose^  and 
itippe&rs  that  the  lands  aseesfied  and  those 
hcmd  ta  be  sold  in  section  32,  T.  4  N.,  R. 
c  E,  were  the  W.  V2  and  B.  E.  y^,  480  acres, 
Vf,  ^  of  N.  E,  1/4, 80  acres.  Plaintiffs  *in  er- 
m,  iiowever,  allege  that  they  owned  only 
tbs  S.  W.  %  and  the  S,  Va  of  the  N.  W. 
!4>  ud  contend  that  the  two  tracts  owned 
b;^  them  made  up  240  acres^  and  the  two 
tiicts  s<ald  hy  the  commissioner  and  con- 
WTed  to  Hunter,  etn bracing  such  240  acres, 
ttKip  480  acres.  Thus,  it  is  urged,  the  lands 
plaintiffs  in  error  owned  were  sold  to  pay 
lie  IcTee  taxes  on  land  tbey  did  not  own, 
i&d  their  lands  were  thereby  taken  without 
Ine  process  of  law. 

This  poJot  was  made  in  the  complaint  at* 
tasking  the  decree  and  sale^  but  was  not 
pi^ed  on  by  the  supreme  court.  Presiim- 
ifely  the  court  regarded  the  point  as  preclud- 
^  by  the  original  decree,  and  not  a  ground 
tepoa  which  tbe  decree  could  be  attacked, 
isd  this  is  our  view.  What  lands  were 
[nwperly  assessed  to  Ballard  and  what  lands 
^  owned  were  facts  to  be  allegetl  in  t*he  orig- 
Q^  iiit  and  established  by  the  proof  there 
brtnxlueed  or  by  admission  through  the  do- 
iwlt  of  the  owners  of  the  lands.  If  there 
tu  error  it  cannot  be  a  ground  of  setting 
laidi  the  decree  if  the  court  had  acquired 
N^^ction  to  render  the  decree*  Error  or 
Ngularities  in  the  suit  do  not  take  from  it 
*r  its  decree  the  attribute  of  due  process, 
feiitral  Land  Co.  v.  Laidley,  159  U,  S.  103, 
»Led,  01,  IB  Sup.  Ct.  Rep.  80 j  Iowa  C,  K 
^  f.  Iowa,,  supra.  It  is  only  this  aspect  of 
lit  nut  and  decree  with  which  we  are  con- 
*nied.  No  defensej  therefore^  which  could 
^H  been  made  or  rights  which  could  have 
^Ben  l&ken  ca^re  of  in  tbe  suit  can  now  be 
*t  ap  to  impugn  its  decree. 

The  statutes  of  the  state  under  which  the 
itts  were  levied  virtually  make  the  land 
I  pirtj  to  the  suit  to  collect  the  taxes.  It 
ifrom  the  lands  alone,  and  not  from  their 
*ser,  that  the  taxes  are  to  be  satiated,  and 
kh  acre  bears  its  part.  The  burden  ot  tax- 
H  U.  8. 


at  ion  could  haTe  been  eainy  and  definitely 
assigned  by  the  court,  Mistakes  in  ascrib- 
ing the  ownership  of  the  lands  did  not  in- 
crease the  ta.\ation,  or  caat  that  which 
should  have  been  paid  by  one  tract  of  land 
upon  another  tract.  In  Doyle  v.  Martin^  55 
Ark.  37,  17  S.  W.  34^,  it  was  held  that  it 
is  no  valid  objection  to  a  tax  proceeding 
against  land  'owned  by  one  person  that  it  [259] 
was^  described,  not  separately,  but  as  a  por- 
tion of  a  larger  tract  owned  by  a  difTerent 
person.  See  also  Minneapolis  R.  Terminal 
Co.  V.  Minnesota  Debenture  Co.  31  Mann.  66, 
83  N.  W.  485. 

Second.  The  fourth  error  assigned  is  that 
the  lands  were  sold  for  sums  n-ot  legally 
chargeable  thereon.  The  illegal  charges  al- 
leged are  fees  to  the  commissioner  for  fur- 
nishing the  printer  with  a  list  of  lands  sold» 
fees  to  the  commissioner  for  reporting  the 
sale,  and  to  the  printer  for  publishing 
notice  of  sale.  The  comment  we  have  made 
above  applies  to  this  assigntaent  of  error. 
The  act  under  which  the  suit  was  brought 
provided  that  notice  to  those  interested  in 
the  delinquent  lands  proceeded  against 
should  spetify,  among  other  thinp,  that  & 
final  judgment  would  he  entered,  '^directing 
the  sale  of  lands  for  the  purpose  of  collecting 
said  delinquent  levee  taxes,  together  with 
the  payment  of  interest,  penalty ,  and  costs 
allowed  by  law."  It  was  for  the  court  to 
determine,  theTcforej  what  coats  were  al- 
lowed by  laW;  and  an  erroneous  judgment  of 
what  the  law  allowed  did  not  deprive  th# 
defendants  in  the  suit  of  their  property 
without  due  process  of  law.  The  supreme 
court,  in  passing  on  this  objection,  said: 
"A  decree  of  a  court  of  competent  jurisdic- 
tion is  not  subject  to  a  collateral  attack  be^ 
cause  lands  were  sold  thereunder  for  illegal 
penalties  and  costs.  Kelley  v,  lAconia  Levee 
District,  74  Ark,.  202,  85  S-  W.  249,  87  S.  W. 
638^  Johnson  v.  Hunter,  1S7  Fed.  21&,"  [74 
Ark.  181,  85  S,  W.  254.]  And  this  decision 
is  an  answer  to  the  other  decisions  of  Ar- 
kansas cited  by  plaintiffs  in  error,  to  the  ef- 
fect that  a  sale  for  taxes,  in  excess  of  the 
amount  due,  or  embracing  coats  not  le- 
gally due,  is  void.  And  the  case  at  bar 
is  also  distinguishabk  from  the  coses  cited 
from  this  court. t 

Third,  The  flfth  assignment  of  error  19 
based  on  the  contention  that  the  supreme 

tFreneh  v.  Edwards,  13  WaU.  514,  20  L, 
cd.  704^  Den  ex  dem.  Walker  v.  Turner,  0 
Wheat.  541,  0  L,  ed.  155;  Moore  v.  Brown, 
11  How,  411,  13  L,  ed.  751;  Woods  v.  Free- 
man,  1  Wall.  398,  17  L.  ed.  543;  McClung  v. 
Ross,  5  Wheat.  116,  3  L.  ed,  45;  Thatcher  ▼. 
Powell,  6  Wheat.  119,  5  L.  ed.  221;  Gage  ▼. 
Pumpelly,  115  U.  S.  4M,  29  L.  ed,  449,  6 
Sup.  Ct,  Rep.  136;  Dick  v,  Foraker,  155  U- 
S.  404,  39  L.  ed.  201,  15  Sup.  Ct.  Eep.  124. 
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{260]court  of  the  state  erred  in  not  ^deciding  that 
plaintiffs  in  error  were  not  given  the  notice 
required  by  the  statutes  of  the  state.  This 
assignment  of  error  is  elaborately  argued 
by  counsel,  but  the  distinction  is  not  clearly 
made  between  the  construction  of  the  stat- 
utes and  their  effect  as  construed.  What  the 
statute  required  was  for  the  supreme  court 
to  determine;  whether,  as  determined,  it  con- 
stituted due  process,  is  for  us  to  decide.  The 
case  at  bar  does  not  come  within  Huntington 
V.  Attrill,  146  U.  S.  657,  36  L.  ed.  1123,  13 
Sup.  Ct.  Rep.  224,  or  Scott  v.  McNeal,  154 
U.  S.  34,  38  L.  ed.  896,  14  Sup.  Ct.  Rep.  1108, 
or  the  cases  where  the  statute  of  a  state 
was  assailed  as  impairing  the  obligation  of 
a  contract.  We  come,  then,  to  what  was 
done  in  the  suit  which  decreed  the  sale, 
and  the  discussion  answers  as  well  for  the 
other  assignments  of  error  without  specially 
enumerating  them.  The  ultimate  ground  of 
all  of  them  is  that  the  proceedings  were  con- 
ducted without  the  notice  to  plaintiffs  in  er- 
ror required  by  the  demands  of  due  process 
of  law.  In  discussing  the  contention  of 
plaintiffs  in  error,  that  they  had  been  de- 
nied the  equal  protection  of  the  laws  by  the 
different  manner  of  service  upon  resident 
and  nonresident  owners  of  land,  and  the  dif- 
erent  times  for  appearance  after  service,  we 
declared  that  it  was  competent  for  the  state 
to  make  the  distinction,  and  that  the  notice 
and  time  were  ade()uate  to  give  the  plaintiffs 
in  error  the  equal  protection  of  the  laws. 
They  were  also  adequate  to  alford  due  proc- 
ess of  law.  And  we  will  pass  to  the  consid- 
eration of  the  other  objections.  The  most 
important  are  the  following:  That  there 
was  no  sufficient  aflidavit  made  and  filed  to 
support  a  warning  onler  or  order  for  notice 
to  plaintitTs  in  error,  and  there  was  no  proof 
of  such  order  or  notice  filed  or  produced  in 
court  when  the  decree  was  rendered.  Reply- 
ing to  these  objections,  the  supreme  court 
said: 

"3.  The  act  provides  that  notice  by  publi- 
cation shall  be  given  to  the  defendants  in 
suits  instituted  for  the  collections  of  levee 
taxes,  who  are  nonresidents  of  the 
county  where  the  suits  are  brought.  The 
plaintiff  in  the  complaint  in  the  proceedings 
attacked  in  this  suit  stated  who  of  the  de- 

[261]fendant8  ^therein  were  nonresidents  of  the 
county  in  which  the  proceedings  were  pend- 
ing; and  such  complaint  was  sworn  to.  This 
was  sufficient  to  authorize  notice,  by  publi- 
cation, without  a  separate  affidavit  to  the 
same  effect.  It  was  held  in  Sannoner  v.  Ja- 
cobson,  47  Ark.  31,  14  S.  W.  458.  that  an  affi- 
<lavit  and  complaint  may  be  included  in  one 
instrument  of  writing,  if  it  contains  all  the 
essentials  of  l>oth.  The  complaint  in  the 
proceeilings  attacked  contained  the  essen- 
tials of  the  affidavit  and  is  suflicient  to  an- 
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swer  the  lame  purpose.    Johnson  v.  Himt«; 
supra. 

"4.  The  act  under  which  the  aforesaid  pn- 
I'cedings  were  instituted  does  not  requizcft 
warning  order  to  be  entered  on  recorJ.  or« 
the  complaint;  and,  if  it  had,  the  procetdiifi 
could  not  be  attacked  collaterally,  dbIoi 
such  entry  ^was  made  jurisdictional,  u  it 
was  in  Gregory  v.  Bartlett,  55  Ark.  30, 17 
S.  W.  344,  and  it  was  not  in  this  case.  Cfaj 
V.  Bilby,  72  Ark.  101,  78  S.  W.  749." 

The  court  held,  therefore,  that,  nadcr  tk 
laws  of  the  state,  an  "affidavit  and  cob* 
plaint  may  be  included  in  one  instruiunt  d 
writing,  if  it  contains  all  the  eMcntitiitf 
both."  And  it  was  held  that  the  conplaiit 
in  the  proceedings  attacked  did  contain  tkN 
essentials.  If  we  could  dispute  with  tki 
supreme  court  at  all  upon  the  reqniiHMili 
of  the  laws  of  the  state  it  would  hsfeti 
be  on  a  clearer  showing  of  error  tku  ii 
made  in  the  case  at  bar.  The  itatntt  fn- 
vides  that  all  or  any  part  of  the  ditUmptA 
lands  for  a  county  may  be  included  it  tfei 
suit  instituted  in  such  county,  and  tJMi 
may  be  included  in  the  tuit  known  aad  » 
known  owners;  "and  notice  of  the  peoiivf 
of  such  suit  shall  be  giyen  aa  against  i 
ident  owners  of  the  county  and 
owners,  respectively,"  by  publieatioB  wMklfi 
The  time  of  publication  is  apecified.  TheeoB* 
plaint  showed  that  Ballard  was  the  eww 
of  the  lands  and  that  he  was  a  BoanriM 
of  the  county.  It  was  eaid,  however,  tM 
Josephine  Ballard  was  not  made  a  deteM 
in  the  suit,  though  the  reeorda  of  thecoiMV 
showed  that  she  was  an  owner  thereof.  W 
the  statute  provided  againat  *raefa  u  oM 
sion.  It  provided  that  the  proceedii^  td 
judgment  should  be  in  the  natui  of  p» 
ceedings  in  rem,  and  that  it  should  bs  im0r 
terial  that  the  ownership  of  the  1 
be  incorrectly  alleged  in  tlie 
We  see  no  want  of  due  proeeeo  ia  tkit  n- 
quirement,  or  what  was  done  vmkr  it  ft 
is  manifest  that  any  eritidnn  of  dtkr  il 
answered  by  the  cases  we  have  citel  A* 
proceedings  were  appropriate  to  the  wttMB 
of  the  case. 

It  should  be  kept  in  mind  that  the  lft«i' 
a  state  come  under  the  pffoUUtion  of  tki 
14th  Amendment  only  when  they  iiM^i 
fundamental  rights.  A  law  mwt  be  tattd 
and  judged  of  in  consideration  of  the  pnrt^ 
cal  affairs  of  man.  The  law  cannot  give  ft" 
sonal  notice  of  ita  proTieiono  or  ] 
to  everyone.  It  eliaiigw 
knowledge  of  ita  proviaioaa;  of  tti  ]. 
ings  it  must,  at  timea,  adopt  ione  Umd 
indirect  notice,  and  indirect  notiee  ii  wmtf 
efficient  notice  when  the  proceediigi  iM 
real  estate.  Of  what  coneemt  or  say  cA* 
I  em  their  real  estate  men  uaoally  kMf  k* 
formed,  and  on  that  probalnlity  the  law  air 
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fnmt  Iti  prDceedin^;  indeed,  muat  ffBme 
lit^m.  uid  assume  tlie  i?are  of  property  to  be 
■  iJiiTersftI,  if  it  would  give  efficieofy  to  mauj 
^  jti  ejterL-ises.  Tbis  was  pointed  out  in 
LEidJof  T.  Kaw  Valley  R,  ^  Iinprov.  Co, 
[iSO  U.  S.  550,  32  L.  ed.  1045,  9  Sup,  Ct.  Eep, 
|P3,  where  it  was  declared  to  be  the  "duty 
M  the  owner  of  real  estate,  who  is  a  non- 
|l«iiileitt,  to  take  measures  that  in  aome  way 
I'kfiliail  be  represieDled  when  his  property  ii 
titled  into  requisition;  ai^d,  if  he  fails^  to  get 
iBotiee  by  the  ordinary  publieatioQB  wMcb 
lite  been  usually  required  in  such  casesj  it 
ii  bi»  miafortune,  and  be  must  abide  the 
iDpitquenced/'  It  makes  no  diiferenee, 
fttttefoTe,  thfl.t  plaintiffs  iQ  error  did  not 
ilifq  personal  notice  o|  the  suit  to  collect 
w  tases  on  their  lands  or  that  laxeB  had 
[It^fi  leviedt  or  knowledge  of  the  law  under 
•iich  the  taxes  had  been  levied. 

Om  tttentioD  is  directed  to  the  case  of 
Y.  Hunter,  decided  by  -the  circuit 
appeals  for  the  ei^rhth  clrenit,  147 
to  establish  that  the  verified  eora- 

it  •in  the  suit  to  collect  the  levee  taxes 
ri«  not  sufficient  to  sub  tain  the  service  by 
ilnbli^^ation.     The   appellants   in   that   ease 
tfrt  cemplainants  in  the  circuit  court  in  a 
[Init  to  quiet  their  title  against  sales  under 
iftrrees  made  Jn  suits  prosecuted  by  the  St, 
mtmh  levee  district, — sulta  identical  with 
3h&t  with  which  the  case  at  bar  is  concerned, 
pie  court  held  that  an  nflidavit,  "adapted 
to  the  terras  of  the  levee  act;"  and  placed  on 
peoid  in  the  suit,  was  a  prerequisite  to  the 
^uiDfe  and  publication  of   the   prescribed 
tiniicLg  order,  and  was  strictly  jurisdiction- 
il   A  number  of  cases  were  cited.    Consid- 
ering the  terms  of  the  levee  act,  the  court 
pote<i  the  following  proviaiotis  of  §  11  ai 
imesded  February  15,  1893:     "And  provided 
^rther,  actual  service  of  summons  shall  he 
h»A  where  the  defendant  is  in  the  county  or 
there  there  is  an  occupant  upon  the  land." 
"^e  conditions  are,**  the  court  said,  "that 
tht  defendant  must  be  a  nonresident  of  the 
c<nu)tj,  and  must  be  absent  therefrom,  and 
t^t  there  must  not  be  an  occupant  upun  the 
w^i    If  the  defendant  be  a  resident  of  the 
*ouaty,  or  be  present  therein,  or  if  there  be 
*ii  oocnpsnt  upon  the  land,  actual  service  of 
I  fumiQons  is  required.    ,     ,    ,     And  a  de- 
'radiat  may  be  a  noreaidexit  of  the  county 
ftud  absent  therefrom  and  yet  the  land  be  oc- 
copied  by  a  tenant  or  other  representative 
^pyn  whom  a  summons  can  be  served.     If 
tfle  land  is  so  occupied  the  act  plainly  calls 
fcf  ffach  service.    Banks  i?.  St,  Francis  Levee 
Diitrict,  68  Ark.  490,  51  S.  W.  830."     The 
sonTt  assented  to  the  view  that  a  complaint^ 
properly   verified ,  containing  what   was  re- 
Nml  to  be  set  forth,  would  be  a  sufficient 
iffiiJivit  to  sustain  service  by  publication, 
•at  observed,  thai  "of  the  three  concurring 
04  U.  8. 


conditions,   without  the  ei^isteace  of  which 

that  mode  of  service  was  not  permissible,  the 
complaints  alleged  the  existence  of  one,  and 
were  aitog<>tber  ailent  in  respect  of  the  other 
two;  that  is,  they  stated  that  Johnson  [the 
defeadant]  was  a  nonresident  of  the  coun- 
ty, but  did  not  state  that  he  was  not  present 
therein  or  that  there  was  not  an  occupant 
upon  the  lands/- 

*  Referring  to  the  cade  of  Memphis  Land  ^[264  J 
Timber  Co,  v.  St.  Francis  Levee  District,  70 
Ark,  409,  6S  S,  W.  242,  and  the  decision  of 
the  supreme  court  of  the  state  in  the  case 
at  bar,  it  was  aaid:  'In  one  the  question 
actually  considered  was  whether  or  not  any 
affidavit  for  publication  was  ne^^es^arj", 
rather  than  what  it  should  contain,  and  in 
the  other  it  was  whether  or  not  a  verified 
complaint  could  perform  the  ofTlce  of  such  an 
affidavit;  but  in  neither  does  the  court's  at* 
tention  appear  to  have  been  directed  to  the 
provisioGj  'and  provided  further,  actual  serv- 
ice of  summons  shall  he  had  where  the  de* 
fendant  Is  in  the  county  or  where  there  is  an 
occupant  upon  the  land/  In  the  arrangement 
of  the  act  this  provision  is  somewhat  sepa- 
rated from  the  others  which  it  is  obviously 
designed  to  modify  and  restrain,  and,  in 
the  absence  of  any  controversy  respecting  it, 
it  may  well  be  that  it  was  not  observed  by 
the  court.*'  We  cannot  concur  in  the  suppo- 
sition. We  think  those  cases  can  be  better 
e^tplained  by  a  dilTerent  supposition.  In  the 
case  at  bar  plaintiffs  in  error  are  not  tn  a 
position  to  make  the  objection.  They  do  not 
assert,  that,  though  nonresidents  of  the  coun- 
ty, they  were  present  therein  or  that  their 
lands  were  occupied  by  a  tenant  or  other  rep- 
resentatives, as  was  the  case  in  Banks  v.  St. 
Francis  Levee  District »  supra.  They,  on  the 
contrary  I  assert,  and  make  it  a  ground  of 
relief  under  the  Constitution  of  the  United 
States,  that,  as  nonresidents,  they  were  dis* 
criminated  against,  in  that  the  act  of  1S95 
did  not  require  the  same  notice  to  be  given 
to  nonresident  owners  as  to  resident  owners 
or  to  persons  owning  and  having  tenants  up^ 
on  the  land. 

Plaintiffs  in  error,  it  Is  true,  allege  that  no 
^'euliicient  a  HI  davit  of  the  plaintiff''  was  filed 
"stating  positively  or  sufficiently  any  one 
of  the  facts"  required  to  be  stated,  and  that 
the  clerk  did  not  make,  on  the  complaint  or 
otherwise,  any  warning  order  to  plaintiffs 
in  error,  or  to  either  of  them,  to  appear  in 
the  suit  as  required,  or  which  obliged  them 
to  appear  therein  or  bound  them  by  the  pro- 
cGEdings  which  were  had  therein.  But  there 
was  no  allegation  that  either  of  them  *was  in [265] 
the  county  or  that  there  was  an  occupant 
upon  their  lands.  Not  being  defendants  who 
were  entitled  to  personal  servi^,  they  can- 
not urge  against  the  decree  that  they  were 
not  given  personal  service,  or  complain  that 

475 


266,  2G6 


SuFBExx  Court  of  thc  Uifrnz)  States. 


Oct.  Ite 


the  complaint  was  insufficient  as  an  affidavit 
for  service  by  publication,  because  it  did  not 
deny  the  existence  of  conditions  which  there 
is  no  pretense  existed. 

Another  assignment  of  error  is  that  "there 
was  no  sufficient  proof  of  the  publication  of 
any  warning  order,  or  any  notice  to  the 
plaintiffs  in  error,  filed  or  produced  in  court 
when  the  decree  of  sale  of  their  lands  was 
rendered."  To  this  contention  the  supreme 
court  replied:  **The  act  under  which  the 
aforesaid  proceedings  were  instituted  does 
not  require  a  warning  order  to  be  entered  on 
record  or  on  the  complaint,  and,  if  it  had, 
the  proceedings  could  not  be  attacked  col- 
laterally unless  such  entry  was  made  juris- 
dictional, as  it  was  in  Gregory  v.  Bartlett, 
65  Ark.  30,  17  S.  W.  344,  and  it  was  not  in 
this  case.  Clay  v.  Bilby,  72  Ark.  101,  78  S. 
W..  749."  And  the  decree  recites  that  the 
defendants  "were  severally  constructively 
summoned  by  publication,  .  .  .  proof  of 
which  has  been  previously  filed  herein."  The 
contention  of  plaintiffs  in  error  is  therefore 
answered  by  Grignon  v.  Astor,  2  How.  319, 
11  L.  ed.  283;  Sargeant  v.  State  Bank,  12 
How.  371,  13  L.  ed.  1028;  Voorhees  v.  Jack- 
son. 10  Pet.  449,  9  L.  ed.  490;  Applegate  v. 
Lexington  &  C.  County  Min.  Co.  117  U.  S. 
255,  29  L.  ed.  892,  6  Sup.  Ct.  Rep.  742. 

The  other  assignments  of  error  do  not  re- 
quire specific  mention.  They  are  either  an- 
swered by  that  which  we  have  already  said 
or  do  not  involve  jurisdictional  questions. 

Decree  atlirmed. 

!Mr.  Justice  Brewer  concurs  in  the  judg- 
ment. 


[«66]»EAST  CENTRAL  EUREKA  MINING 
COMPANY,  James  Toman,  and  Eliza  A. 
Toman,  Plffs.  in  Err., 

V. 

CENTRAL  EUREKA  AHNING  COMPANY. 

(See  S.  C.  Reporter's  ed.  266-272.) 

Mines — lode    location — ^parallelism    of    end 
lines. 

1.  The  requirement  of  parallelism  of 
end  lines  of  lode  mining  locations  which  is 
made  bv  the  act  of  Mav  10,  1872  (17  Stat, 
at  L.  9L  chap.  152,  §  2,  U.  S.  Rev.  Stat.  § 


2320,  U.  S.  Comp.  Stat.  1901,  pp.  1424, 1425 
cannot  be  deemed  to  apply  where  tlw  kn 
tion  had  been  made  at  tne  time  of  the  pv 


sage  of  that  act,  and  the  prooeedingi  nidi 
the  act  of  July  26,  1866  (14  Stat,  at  L  SI 
chap.  262),  had  then  so  far  advaneed  uU 
exclude  adverse  claims,  in  view  of  the  n- 
rioua  provisions  of  the  later  act  for  tk 
protection  of  all  rights  previously  aqaind 
under  existing  laws,  and  of  the  proTirioi 
of  §  3  of  that  act,  that  prior  locaton  ikO 
have  "the  exclusive  right  of  poaMnira  ui 
enjoyment  of  all  the  surface  included  with- 
in the  lines  of  their  locations,  and  of  d 
veins,  lodes,  and  ledges  throughout  tkor 
entire  depth,  the  top  or  apex  of  which  lia 
inside  of  such  surface  lines  extended  don- 
ward  vertically,  although  eudi  veins,  In^ 
or  ledges  may  so  far  depart  from  a  per 
pendicular  in  their  course  downward  u  ti 
extend  outside  the  vertical  aide  liaei  d 
said  surface  locations." 
Mines— lode  location— rights  protectd  bf 
subsequent  legislation  as  then  existiifr 

2.  Rights  in  mining  property  entitM 
to  protection  under  the  act  of  May  10, 1831^ 
as  previously  acquired  under  existing  hn 
exist  where  a  lode  mining  location  hiA  bM 
made  at  the  time  of  the  passage  of  that  iel| 
and  the  proceedings  under  the  act  of  Jitf 
26,  1866.  had  then  so  far  advanced  Mtoo- 
clude  adverse  claims. 

Mines — ^lode  location— effect  of  pateit 

3.  An  election  by  the  grantee  of  a  pt- 
ent  for  a  lode  mining  cUim  to  abasia 
rights  acquired  under  the  act  of  Jaly  ti 
1860,  cannot  be  imported  frop  the  fact  tW 
such  patent,  in  aadition  to  granting  mA 
rights,  also  purports  to  grant  all  thatwoH 


have  been  acquired  by  a  location  ^ 
act  of  May  10,  1872. 
Error  to  state  court — ^following  ( 
state  courts. 
4.  The  construction  given  by  the  M* 
est  court  of  a  state  to  a  conveyance  of  vt* 
ing  property,  as  not  including  tba  poitia 
of  a  vein  beneath  the  surface  and  witkfii 
the  converging  lines,  produced,  of  thi 
grantor's  location,  will  be  followed  If  Ai 
Federal  Supreme  Court,  on  writ  of  tnv  ti 
the  state  court. 

[No.  141.] 

Argued  January  8,  9,  1907.    Deeidsd  Jil» 
ary  21,  1907. 

N  ERROR  to  the  Supreme  G6vtofthi 
State  of  California  to  rarlew  a  T 


I 


Note. — On  intersect  ing,  crossing,  and 
.uniting  veins — see  note  to  Calhoun  Gold 
Min.  Co.  V.  Ajax  Gold  Min.  Co.  50  L.R.A. 
209. 

As  to  the  right  to  follow  a  vein  or  lode  on 
its  dip  beyond  the  surface  lines  of  the  loca- 
tion— see  notes  to  Parrot  Silver  &  Copper 
Co.  V.  Heinze,  53  L.R.A.  491:  and  Last 
Chance  Min.  Co.  v.  Bunker  Hill  &  S.  Min. 
&  Concentrating  Co.  66  C.  C.  A.  311. 

On  conflicting  lode  locations — see  notes 
to  Last  Chance  Min.  Co.  v.  Tyler  Min.  Co. 
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39  U  ed.  U.  S.  859 ;  and  Entenriis  Ifii.^ 
V.  Rico- Aspen  Consol.  Min.  Go.  4t  L  ii 
U.  S.  96. 

On  what  questions  tlie  Federal  Qayi^ 
Court  will  consider  in  reviewing  te  Jij^ 
ments  of  state  courts— «ee  note  to  B^ 
souri  ex  rel.  Hill  v.  Dockery,  n  ULA.  A 

As  to  review  in  the  SuprsDM  Oootiftt* 
United  States  of  dedsiona  of  sfe^  dM^ 
in  cases  involving  mining  elaimt— «m  Wt^ 
to  McMillen  t.  Fernnn  Wn.  Os^  «  L  iL 
U.  S.  784. 


MjkBt  Central  Eubesa  Itiif.  Co,  r,  CEx-ntAL  Euseika  Mrs.  Go, 


ffirmed  &  decree  of  the  Siiperior 
AmajdoT  Coiintj,  in  that  atate,  in 
ipluntiff  In  a  suit  to  quiet  title. 

me  mse  he)ow,  146  CftL  U7,  79  Fftc 

,cts  arc  stated  in  tbe  opinion. 
eksofi  H.  Bd^lston  argued  tbe  eause, 
Si  Me«9r9.  Frederick  L.  Blddons  and 

E,    mehard»oii,    filed   a   brief   for 

in   error: 
!iLt  cannot  Initiate  an 7  rigbis  over 
md  those  eonferred  by  statute  upon 
'man    by   hjs   entry.     A   patent   !a 

convenient  evidence  of  the  perfec- 
tbe  riglxts  secured  by  tbe  entry, 
like  with  tbe  entry t  must  be  limit- 

eictent  by  tbe  acts  autborizing  it. 
nerely  another  way  of  Baying  that 
utive  officer  must  act  within  the 
ns  of  the  authority  given  him,  and 

act  gomg  beyond  such  liml^tlonj 

and    ia    subject   to   attack   in   any 

I  proceeding. 

I  V.  Carr,   125  U.  S.  618,  31  L.  ©d. 

ip.  Ct.  Bep.  1223. 

ily  patent  allowed  to  be  issued  after 

IWi'^t  ^As  A  patent  whieh  should 
:ly  in  pursuance  of  tbe  proviiioni 
ct  of  that  date. 

i  7.  Whitney,  9  Wall.  187,  19  L.  ed. 
m  V,  Forrest,  8  Wash.  700,  24  L.R.A. 
Ha  971. 

tteat  could  iseue  save  for  a  claim 
de  end  lines  were  parallel  to  each 

y.  Roberts.  4  C.  C.  A.  438,  I  U.  S. 
I,  54  Fed.  461. 

not  think  that  we  can  search  for  an 
J  the  act  of  1872  which  will  destroy 

Jangua-ge, 
ont«  Min.  &  Mill,  Co.  v.  Last  Chanoe 
Mill.  Co.  171  U.  S.  67.  43  L.  ed.  77, 
a.  Rep.  895. 

\  3  of  ihi*  act  of  1872  dispense  with 
uring  parallelism  of  end  lines? 
Ounderberg  Min.  Co.  v.  Old,  25  C. 
3,  49  U.  S.  App.  201,  79  Fed.  601. 
}.  Campbell,  Metson,  &  Campbell 
pin  &  Bolton  also  filed  a  brief  for 
i  in  error : 

lant  in  error  acquired  no  title  un- 
of  May,  1872    (U.  S.  Rev.  Stat.   § 

8.  Comp.  Stat.  1901,  p.  1432),  be- 
e  end  lines  of  patent. were  not  par- 
Silver  Min.  Co.  V.  Elgin  Min.  & 
f  Co.  118  U.  S.  196,  30  L.  ed.  98,  6 

Rep.  1177;  Del  Monte  Min.  &  Mill, 
sist  Chance  Min.  &  Mill.  Co.  171  U. 

L.  ed.  77,  18  Sup.  a.  Rep.  895. 
opting  a  patent  granting  all  rights 
under  the  law  of  1872,  the  patentee 
ind  renounced  all  the  rights  in  con- 


l^ict  with  the  provisions  of  the  act  under 
wliicb  his  patent  issuE'd,  so  that  he  re- 
nounced tbe  rj^ht  10  retain  converging  end 
lines  and  obtain  a  patent  which  should  give 
extralateral  rights  on  the  vein. 

New  Bunderberg  Min.  Go.  v.  OR  25  C,  C* 
A<  lie,  40  U.  S,  App,  201,  79  Fed.  508;  Wal- 
rath  t.  Cliampion  Mm.  Co.  171  U.  S.  293, 
43  L.  ed.  170,  18  Sup.  Ct.  Rep.  909. 

At  the  date  of  the  passage  of  the  act  of 
1872  tbe  defendant  had  acquired  no  existing 
right,  under  the  act  of  IS661  to  have  extra- 
lateral  rights  on  a  alaliii  with  oc^n  merging 
end  linea« 

Deffebaek  v.  Rawke,  115  U.  S.  392,  29  L. 
ed.  423,  6  8up.  Ct.  Rep.  95  j  Davis  v.  Wieb- 
bold,  139  II  a  608,  35  L.  ed.  239,  11  Sup.  Ct. 
Rep.  628;  Yosemite  Valley  Case  (Hntcbings 
V.  Low)  15  Wall.  87,  21  L.  ed.  85  j  Michigan 
Land  &  Lumber  Co.  v.  Rust,  168  U.  S.  594, 
42  L.  ed.  593,  18  Sup.  Ct.  Rep.  208 j  United 
States  V.  Montana  Lumber  &  Mfg.  Co.  196 
U,  8.  573,  49  L.  ed.  604,  25  Sup.  Ct.  Rep. 
367;  Del  Monte  Min.  ilt  Hill.  Co.  v.  Last 
Chance  Min.  &  Mill  Co.  171  U.  8.  70.  43 
I*  ed.  7a  18  Sup.  Ct.  Rep.  895;  Lakin  v, 
Dolly,  53  Fed.  S37,  4  C.  C.  A.  43S,  7  U.  S. 
App.  539,  54  Fed.  461 ;  Lakin  v.  Roberts,  154 
0.  a  507,  38  L,  ed*  1077,  U  Sup.  Ofc,  Rep. 
1148. 

II  a  man  grant  all  bis  land^  he  grants 
thereby  all  the  mines  of  metal  or  other  fos- 
sils, his  woods,  his  waters,  and  bis  houaeap 
as  well  as  hie  fields  and  meadows. 

2  BL  Com.  19. 

Where  individuals  conVey  lands,  the  min- 
erals of  gold  and  silver  pass  unless  express^ 
ly  reserved. 

Moore  v.  Snjaw,  17  Cal.  199,  79  Am.  Dec. 
123. 

A  quitclaim  deed  is  as  effectual  to  pais 
everything  below  the  surface  and  extending 
to  the  center  of  the  earth  as  a  grants  bar- 
gain, and  sale  deed. 

Moelle  V.  Sherwood,  148  U.  S.  21^29,  37 
L.  ed.  360-353,  13  Sup.  Ct.  Rep.  426;  Carpen- 
tier  V.  Williamson,  25  Cal.  154;  Graff  v. 
Middleton,  43  Cal.  341. 

Mr.  S.  S.  Burdett  argued  the  cause,  and, 
with  Mr.  Curtis  H.  Lindley,  filed  a  brief  for 
defendant  in  error: 

To  contend  that  a  valid  location,  made 
and  maintained  in  accordance  with  the  min- 
eral laws  of  the  United  States  and  the  local 
customs  and  regulations,  may  be  impaired, 
defeated,  or  destroyed  before  payment  for 
and  entry  of  the  land,  is  utterly  inconsistent 
with  the  rulings  of  this  court. 

Noyes  v.  Mantle,  127  U.  S.  348,  32  L.  ed. 
168,  8  Sup.  Ct.  Rep.  1132;  Dahl  v.  Raunheim, 
132  U.  S.  262,  33  L.  ed.  326,  10  Sup.  Ct.  Rep. 
74;  Forbes  v.  Gracey,  94  U.  a  762,  24  L.  ed. 
313. 
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Mr.  Curtis  H.  Lindley  also  filed  a  separate 
brief  for  defendant  in  error: 

The  first  mining  law  passed  by  Congress, 
known  as  the  lode  and  water  law,  which 
went  into  effect  July  28,  1866  (14  Stat,  at 
L.  251,  chap.  262),  was  but  a  crystalization 
of  the  miners'  rules  and  customs  which, 
prior  to  congressional  action,  formed  the 
Pacific  coast  common  law  of  mines. 

Jennison  v.  Kirk,  98  U.  S.  453,  456,  25  L. 
ed.  240,  241;  Broder  ▼.  Natoma  Water  A 
Min.  Co.  101  U.  S.  274,  276,  25  L.  ed.  790, 
791;  Chambers  v.  Harrington,  111  U.  S.  350, 
352,  28  L.  ed.  452,  453,  4  Sup.  a.  Rep.  428; 
Northern  P.  R.  Co.  v.  Sanders,  166  U.  S. 
620,  634,  41  L.  ed.  1139,  1144,  17  Sup.  a. 
Rep.  671. 

Under  the  local  rules,  as  well  as  under  the 
act  of  1866,  the  lode  was  the  principal  thing, 
and  the  surface  was,  in  reality,  an  inci- 
dent. 

Johnson  v.  Parks,  10  Cal.  447;  Patterson 
V.  Hitchcock,  3  Colo.  533;  Wolfl?y  v.  Leb- 
anon :Min.  Co.  4  Colo.  112;  Walrath  t. 
Cliampion  Min.  Co.  63  Fed.  556;  Del  Monte 
Min.  &  Mill.  Co.  v.  Last  Chance  Min.  &  Mill. 
Co.  171  U.  S.  55,  64,  43  L.  ed.  72,  76,  18  Sup. 
Ct.  Rep.  895;  Eureka  Consol.  Min.  Co.  v. 
Richmond  Min.  Co.  4  Sawy.  323,  Fed.  Cas. 
No.  4,548. 

Before  patent,  if  no  attempt  was  made  to 
inclose  the  lode  within  surface  boundaries, 
the  locator  might  pursue  it  in  its  course  or 
strike  to  the  extent  of  the  number  of  feet 
claimed.  The  notice  of  location  usually 
called  for  so  many  feet  on  the  vein,  and  a 
misdescription  as  to  its  course  did  not  vi- 
tiate the  location.  The  locator  had  a  right 
prior  to  patent  to  follow  it  wherever  it 
ran. 

Johnson  v.  Parks,  supra. 

The  locator  could  hold  out  one  lode  or 
vein. 

Del  Monte  Min.  &  Mill.  Co.  v.  Last  Chance 
Min.  &  Mill.  Co.  171  U.  S.  65,  65,  43  L.  ed. 
72,  76,  18  Sup.  a.  Rep.  895;  Walrath  v. 
Champion  Min.  Co.  63  Fed.  552;  Eureka  Con- 
sol.  Min.  Co.  V.  Richmond  Min.  Co.  supra; 
Eclipse  Gold  &  S.  Min.  Co.  v.  Spring,  69 
Cal.  304. 

A  patent  could  be  issued  but  for  one 
vein. 

Walrath  v.  Champion  Min.  Co.  171  U.  S. 
293,  305,  43  L.  ed.  170,  175,  18  Sup.  Ct.  Rep. 
909. 

If  the  locator  inclosed  his  vein  within  de- 
fined surface  boundaries,  he  could  not  fol- 
low his  vein  on  its  course  outside  of  such 
boundaries. 

Flagstaff  Silver  Min.  Co.  v.  Tarbet,  98 
U.  8.  463.  25  L.  ed.  253;  McCorniick  v. 
Varnas,  2  Utah,  355:  Wolfley  v.  Lebanon 
Min.  Co.  4  Colo.  112;  Johnson  T.  Buell,  4 
Colo.  557. 
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Under  the  act  of  1866  paralleUim  b  t 
lines  of  a  surface  location  was  not  nqnin 

Iron  Silver  Min.  Co.  t.  Elgin  Min. 
Smelting  Co.  118  U.  S.  106,  208,  30  L.  < 
98,  102,  6  Sup.  a.  Rep.  IIH;  Eureka  Gc 
sol.  Min.  Co.  V.  Richmond  ]Min.  Co.  4  St\ 
319,  Fed.  Cas.  No.  4,648,  Affirmed  In  lOS 
S.  839,  847,  26  L.  ed.  657,  560;  Waliath 
Champion  Min.  Co.  63  Fed.  566;  ComdU^ 
ed  Wyoming  Gold  Min.  Co.  v.  Chaiopfa 
Min.  Co.  63  Fed.  650;  Ckrwm  City  Gold  i 
S.  Min.  Co.  V.  North  Star  Ifin.  Cb.  73  Fed 
599,  28  C.  C.  A.  333,  48  U.  S.  App.  7%  8 
Fed.  669;  Argonaut  Min.  Co.  v.  Kmedj 
Min.  &  Mill.  Co.  131  Cal.  15,  82  Am.  St  Bipi 
317,  63  Pac.  148. 

A  lode  locator  acquires  a  vested  pnp8t| 
right  by  virtue  of  his  location. 

Clipper  Min.  Co.  v.  Ely  Min.  ft  Land  On 
194  U.  S.  220,  48  L.  ed.  944,  24  Sup.  a  Bipi 
632;  Creede  &  C.  C.  Min.  ft  Mill.  Gb.  v.Uiiti 
Tunnel  Min.  &  Transp.  Co.  196  U.  8.  W. 
342,  49  L.  ed.  601,  606,  25  Sup.  Ct.  Repiift 

Under  the  act  of  1872  the  miner  loeitM 
a  surface  which  must  be  so  defined  m  to  it* 
elude  the  top  or  apex  of  his  lode.  FUlngii 
this  he  obtains  practically  nothing,  if  If 
mistakes  the  course  of  his  vein  it  li  hii  liM> 
He  can  only  hold  the  vein  on  its  eoune  ti 
the  extent  that  the  top  or  apex  ttemfii 
found  within  his  boundaries. 

Del  :^Ionte  Min.  ft  Mill.  Co.  v.  Last  ChiMt 
Min.  &  Mill.  Co.  171  U.  8.  66,  84,  41  Ldi 
72,  84,  18  Sup.  a.  Rep.  895. 

In  other  words,  under  the  old  law  bo  loot- 
ed the  lode,  with  such  area  ad jaeent  to  it  * 
might  be  necessary  for  ita  convenint  vvA- 
ing,  or  as  might  be  permitted  mder  iMri 
rules.  Under  the  new,  he  mutt  lootfi  i 
piece  of  land  containing  the  top  or  spa  ^ 
the  lode.  While  the  vein  U  rtfll  the  pri«i* 
pal  thing,  in  that  it  ia  for  the  mIr  of  tfei 
vein  that  the  location  is  made,  the  loatia 
must  be  of  a  piece  of  land  indndisg  thrtif 
or  apex  of  the  vein.  The  end  liaei  of  kb 
location  must  be  parallel  and  enmnnmd 
the  vein,  otherwise  he  cannot  ponm  Mi 
lode  or  lodes  on  their  downward  eoam  ^ 
yond  his  vertical  side-line  planes. 

Del  Monte  Min.  ft  Mill.  Co.  v.  Lsit  Chtfii 
Min.  ft  Mill.  Co.  171  U.  8.  66,  88,  41  Lrf- 
72,  86,  18  Sup.  a.  Bep.  8U;  CUhoa  OM 
Min.  Co.  v.  Ajax  Gold  Min.  Go.  181  A  & 
499,  508,  46  L.  ed.  1200,  1808,  81  fl#  <^ 
Rep.  885. 

Under  the  old  law  he  oooU  seaibtM 


one  vein.  Under  the  new,  he  aeqaindsli^ 
er  veins  having  their  tops  or  aptas  vttk 
the  surface  of  boimdariea  of  the  ImiM 
the  extralateral  righta  on  all  wtkm  M 
defined  by  the  same  set  of  end-UM  fl** 
Walrath  v.  Champion  Kin. Co.  inU.& A 
48  L.  ed.  170»  18  Sop.  OL  Bep.  808. 


1 
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Prev'busty  existiag^  i^Jghta  are  carefully 
fT^nred  by  the  new  law. 

Kurpka  Con^oL  Min.  Co.  v.  Elcbmond  Mjh- 
C*  4  S*W7.  323,  Fed.  Caa,  No.  4.548;  Eelipse 
Cofd  A  S.  Min.  Co.  v.  Spring,  S&  Cut  30fl; 
Aif>n4ut  Mm.  Co*  v.  Kennedy  Min.  A  MilK 
fo.  supra :  Cursoq  City  Hold  4  S.  Min.  Co. 
T-Korth  Star  Min.  Co.  73  Fed.  597,  28  C. 
C  L  333.  4S  U.  S.  App.  724,  83  Fed.  66fi; 
CRDMlidated  Wyomuig  Gold  Min.  Co.  v. 
Ckinpion  JGn.  Co.  fl3  Fed.  540, 

Tbp  til!e  conveyed  bj  a  mining  fmtent 
ifijitts  back  to  the  inception  of  the  right; 
4kt  1%  to  the  Iocati<?n  on  which  the  patent 

IkxilenMdt  V.  DaneT  Gold  4  S.  ^Gn.  Co, 
IS  U.S.  634,  23  L-  ed,  995  j  St.  Txntis  Smelt  ^ 
fei?  1  Kef.  Co.  V.  Kemp,  104  U,  S.  636,  20 
I.  p1  §75;  DefFeliiick  v.  Hawke.  115  U.  S. 
IK,  2a  L.  ed.  423,  0  Sup.  Ct.  Rep,  95:  CaN 
hits  Cold  Min.  Co,  v.  Ajax  Gold  Mia,  Co. 

'B2  17.  S.  41>9,  45  L,  ed.   1200,  21    Sup.  Ct. 

•fcp.  8ft5:  Uinta  Tunne!  Wm.  &  Transp.  Co. 
».  CWede  4  C  C.  ^Hti.  ar  Mill.  Co.  57  C.  C.  A 

\n,  m  Fed.   164,  196  U.  S.  337,  49  L.  ed. 

m.  ii  Sup,  a,  R«p.  2m. 

Thf'  underground  scg-ment  of  the  vein 
itithin  thp  Summit  en  l-Unt?  plariea  lyintj  un- 
'i<fmeath  the  surface  of  the  Toman  ranch 
"►ouJd  pass  bj  ft  conveyance  of  the  Summit 
:%Mriz  mine,  by  iiame,  or  by  description  of 
'fli  furface  boundaries. 

'  Kitttka  ConsoL  Min,  Co,  t.  Richmond  Min. 
p.  4  Sawj.  326,  Fed.  Ca»,  Ko,  4,548,  103 
1I.8.S39,  26  L.  ed,  557;  Boston  A  M.  ConaoL 
Copper  &  S.  Min.  Co.  v.  Montana  Ore  Pur* 
diaiing  Co.  89  Fed.  532, 

Ai  ft  corollary  to  this  principle,  no  part  of 
the  ^xtr&lateral  right  on  a  Yein  acquired 
Hiroufh  a  Federal  mining  location  would  be 
asnvejred  by  a  deed  i^imply  deacribini?  land 
idjoitting,  into  which  the  vein  penetrated. 
h  ippears  from  the  cases,  this  is  true 
where  the  contiguous  land  conveyed  is  the 
Mbja-t  of  patent  under  the  mining  lawj 
♦  Miort  should  it  be  true  when  land  pat- 
ttUd  under  the  ag^ricultural   laws  ii  con- 

Usi  Chance  Min.  Co.  v.  Tyler  Min.  Co. 
ISTU.  S.  683.  39  L.  ed.  859,  l5"^Sup,  Q..  Rep. 
'^;  Tyler  Min.  Co.  v.  Last  Giance  Min. 
<3o.  32  C.  C.  A.  498,  61   U.  S.  App.  193,  9C 

Mai. 

M^tsrs.  Curtis  H.  Lindley  and  Henry 
*Sckttofr  filed  a  brief  for  defendant  in  error 
**  SK>tion  to  dismiss  writ  of  error: 
IV  writ  of  error  should  be  diamiflsed, 
Slmder  v,  Baldwin,  9  How.  261,  13  L.  ed, 
J3fJ;  Jersey  City  &  B.  E.  Co.  v.  Morgan,  160 
^'S.  2S8,  292/40  L.  ed.  430,  431,  10  Sup. 
^  Hep.  278;  Linton  v.  Stanton,  12  How. 
**3,  13  L,  ed  1050 ;  Manning  v.  French,  133 
[^  S.  1S6,  191,  ins,  33  L.  ed.  582,  584,  685, 
^Sup.  Ct.  Rep.  -loS;  McNulta  ¥.  Lochridge, 
^04  U.  S. 


141  U.  S.  327,  330,  35  L,  ed.  706,  12  Sup.  Ct, 
Rep,  Ui  Texas  4  P.  R.  Co.  v.  Jobnarm, 
151  U.  a  81,  98,  38  L.  ed,  81,  87,  14  Sup.  Ct, 
Rep.  250;  De  Lamar's  Nevada  Gold  Min.  Co, 
T.  Neshitt,  177  U.  S,  523,  628,  44  L.  ed,  872, 
874,  20  Sup.  Ct.  Rep.  715 ^  Quimby  v.  Boyd, 
128  U.  S.  488,  32  L.  ed,  502,  9  Sup.  Ct.  Rep. 
147;  Egaa  v.  Hart,  165  V.  S.  188,  192,  41 
L.  ed.  680.  682,  17  Sup.  Ct.  Rop,  300;  Dower 
Y,  Richards,  151  U,  S,  658,  38  L.  ed.  305,  14 
Sup.  Ct.  Rep.  452;  Orary  v.  Devlin,  154  U. 
S,  919,  and  23  K  ed,  510,  14  Sup,  a.  Rep. 
1199^  Ki7^r  V.  Teiarkana  &  Ft.  8,  R.  Co, 
179  U.  S.  199,  200,  45  L,  ed.  162,  153,  21  Sup. 
Ct.  Rep.  100;  Gillis  v.  Stinehfleld,  159  U.  S. 
058,  40  L.  ed.  295,  16  Sup.  Ct,  Rep.  131; 
Reals  V.  Cone,  188  U.  S,  186,  47  L.  ed.  438, 
23  Sup.  Ct.  Rep,  27n;  Speed  v.  McCarthy, 
181  U,  S.  26!),  45  L.  ed.  855,  21  Sup,  Ct.  Rep, 
613;  Eustia  v.  Bolles,  150  U.  S.  361,  37  L.  ed. 
nil,  14  Sup.  Ct.  Rep.  131;  Reaupre  v. 
Noye-j,  138  U.  S,  397,  34  L.  ed.  991,  11  Sup, 
Ct.  Rep,  20a;  Wheaton  v,  Peters,  8  Pet. 
838,  657,  B  L.  ed.  1072,  1079;  Packer  v.  F^ird, 
137  U.  S.  601,  669,  34  L.  ed.  810,  820,  U  hup, 
Ct.  Bep.  210;  Spies  v.  Illiaoia  {Ex  parte 
Spiesi    123  U.  S.  131,  181, '31  L.  ed,  80,  91, 

8  Sup.  C^.  Rep.  21 ;  Brooks  v.  Jtlissouri,  124 
U.  S.  394,  395,  31  L.  ed,  454,  456,  8  Sup.  CL 
Rep.  443;  Fn^nch  v.  Hopkins,  124  IT.  8  524, 
31  L.  ed.  536,  8  Sup,  Ct.  Rep.  589;  Chappell 
V.  Bradahaw,  128  U,  S,  132,  134,  32  L,  ed. 
369,  370,  9  Sup.  tt.  Rep.  4€;  Baldwin  v, 
Kansas,  129  U,  8,  52,  67,  32  L,  ed.  640,  642» 

9  Sup.  Ct.  Rep,  193  J  Teicai  &  P.  R.  Co.  t. 
Southt^rn  P.  Co.  137  U.  S.  48,  34  L.  ed.  614, 
11  Sup,  Ct.  Rep.  10;  Leeper  v.  Texas,  139 
U,  S.  462,  35  L.  ed,  225,  11  Sup,  Ct.  Rep, 
577;    Roby  v.  C-olehour,  146  U.  S.  153,  159, 

36  L.  ed"  922,  924,  13  Sup,  Ct,  Rep.  47; 
Schuyler  Nat.  Bank  v.  Bollong,  150  U-  S. 
85,  8S,  37  L.  ed,  1008,  1009,  14  Sup.  Ct.  Rep, 
24;  Zadig  v.  Baldwin,  166  U.  S,  486,  488,  41 
L.-  ed.  1097,  1083,  17  Sup.  Ct.  Rep.  639; 
Powell  V.  Brunswick  County,  150  U.  S.  433, 

37  L.  ed,  1134,  14  Sup.  a.  Rep.  166;  Say- 
ward  V,  Denny,  158  U.  S.  180,  39  L.  ed,  941, 
15  Sup.  Ct.  Rep.  777;  Chicago  &  N.  W.  R. 
Co.  V.  Chicago,  164  U.  S.  454,  457,  41  L.  ed, 
511,  512,  17  Sup.  Ct,  Rep.  129;  Louisville  & 
N.  R.  Co.  T,  Louis ville,  166  U.  S,  709^  714, 
715,  41  L,  ed.  1173,  1175,  1176,  17  Sup.  Ct. 
Rep.  725;  F.  Q,  Oxley  Stave  Co.  v.  Butler 
County,  166  U.  S.  649,  653,  655,  41  L.  ed. 
1149,  1151,  1152,  17  Sup.  Ct.  Rep.  709;  Keo- 
kuk &  H.  Bridge  Co.  v.  llliuois,  175  U.  S, 
626,  44  L,  ed,  299,  20  Sup.  Ct,  Rep.  205; 
Kipley  v,  Illinois,  170  U.  S,  182,  IB6,  42 
L,  ed.  998,  1001,  18  Sup,  Ct.  Rep.  550;  Green 
Bay  &  M.  Canal  Co.  v.  Patten  Paper  Co. 
172  U,  S.  66-68,  43  L,  ed,  368,  369,  19  Sup. 
Ct.  Rep.  97;  Harding  v.  Illinois,  196  U.  S. 
78,  84,  49  L.  ed.  394,  395,  25  Sup.  Ct.  Rep. 
176;  Home  for  InciixableB  v.  New  York,  187 
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V.  S.  155,  167,  47  L.  cd.  117,  118,  63  L.RJL 
329,  23  Sup.  Ct.  Rep.  84;  Michigan  Sugar 
Co.  V.  :Michigan  (Michigan  Sugar  Co.  v.  Dix) 
185  U.  S.  112,  114,  46  L.  ed.  829,  830,  22 
Sup.  Ct.  Rep.  581 ;  Warfield  v.  Chaflfe,  91  U. 
S.  690.  692,  23  L.  ed.  383,  384;  Clark  v.  Penn- 
sylvania, 128  U.  S.  395,  397,  32  L.  ed.  487, 
4*88,  9  Sup.  Ct.  Rep.  113;  Butler  v.  Gage, 
138  U.  S.  52,  56,  34  L.  ed.  869,  871,  11  Sup. 
Ct.  Rep.  235;  Say  ward  v.  Denny,  158  U.  S. 
180,  39  L.  ed.  941,  15  Sup.  Ct.  Rep.  777; 
Mutual  L.  Ins.  Co.  v.  McGrew,  188  U.  S. 
308,  47  L.  ed.  484,  63  L.R.A.  33.  23  Sup.  Ct. 
Rep.  375 ;  Chicago,  I.  &  L.  R.  Co.  v.  McCuire, 
196  U.  S.  128,  132,  49  L.  ed.  413,  417,  25  Sup. 
Ct.  Rep.  200;  French  v.  Taylor,  199  U.  S. 
274,  50  L.  ed.  189,  26  Sup.  a.  Rep.  78; 
Ansbro  v.  United  States,  159  U.  S.  695,  697, 
698,  40  L.  ed.  310,  311,  10  Sup.  a.  Rep. 
187;  Cornell  v.  Green,  163  U.  S.  75,  80,  41 
L.  ed.  76,  78,  16  Sup.  Ct.  Rep.  909;  Chapin 
V.  Fye,  179  U.  S.  128.  130,  45  L.  ed.  120, 
121,  21  Sup.  Ct.  Rep.  71 ;  New  York  C.  &  H. 
R.  R.  Co.  V.  New  York.  18G  U.  S.  269,  273, 
46  L.  ed.  1158,  1160,  22  Sup.  Ct.  Rep.  916. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  to  reverse  a  decree 
in  favor  of  the  defendant  in  error,  the  orig- 
tf68]inal  plaintiff  and  hereinafter  called  'the 
plaintiff,  which  was  ordered  by  the  superior 
court  and  aflirmed  by  the  supreme  court  of 
California.  146  Cal.'l47,  70  Pac.  834.  The 
decree  was  made  on  a  bill  to'  quiet  title, 
upon  the  following  facts,  which  appeared  at 
the  trial  of  the  case.  The  plaintiff  is  the 
owner  of  the  "Summit  quartz  mine"  in  Cali- 
fornia. The  apex  of  a  vein  runs  through 
this  mine  between  and  nearly  parallel  with 
the  surface  side  lines.  This  vein  dips  under 
the  easterly  side  line  and  enters  the  adjoin- 
ing land  of  the  defendants,  known  as  the 
Toman  ranch.  The  controversy  concerns  the 
portion  of  the  vein  under  the  defendants' 
land.  The  main  ground  of  defense  is  that 
the  end  lines  of  the  mine  are  not  parallel, 
but  converge  towards  each  other  in  the  di- 
rection of  the  ranch,  and  that  the  plaintiff's 
.  patent  was  granted  on  November  25,  1873, 
when  the  act  of  May  10,  1872,  chap.  152,  17 
Stat,  at  L.  91,  Rev.  Stat.  §§  2320,  2322,  U. 
S.  Comp.  Stat.  1901,  pp.  1424,  1425.  was  in 
force.  Iron  Silver  ^lin.  Co.  v.  Elgin  Min.  & 
Smelting  Co.  118  U.  S.  196,  30  L.  ed.  98,  6 
Sup.  Ct.  Rep.  1177;  Del  Monte  Min.  &  Mill. 
Co.  V.  Last  Chance  Min.  &  ^lill.  Co.  171  U. 
S.  55,  67,  43  L.  ed.  72,  77,  18  Sup.  Ct.  Rep. 
895.  J^ut  the  patent  was  issueil  upon  an 
application  made  on  February  7,  1871,  based 
upon  two  locations  of  March  20,  1863.  and 
June  22,  1865.  respectively.  The  question  is 
whether  the  requirement  of  parallelism  in  § 
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2  of  the  act  of  1872  (Ker.  Stat  |  2820)  ij 
plies  to  such  a  case. 

The  patent  of  the  mine  recites  proeecdin. 
in  pursuance  of  the  Acts  of  1866  [14  Sts 
at  L.  251,  chap.  262],  1870  [16  SUt  it 
217,  chap.  235],  and  1872,  and  dcscn> 
and  grants  the  premises  by  metes  m. 
bounds,  with  the  ezelusiye  right  of  po 
session  and  enjoyment  of  the  same  and  < 
1165'*/ioo  linear  feet  of  the  yein  throi^kovi 
its  entire  depth,  although  it  may  enter  tk 
land  adjoining,  with  similar  rights  in  otkr 
veins  having  their  apex  within  the  nirlaee 
bounds;  the  extralateral  or  outside  lighti 
in  the  veins  being  confined,  as  by  the  set  ol 
1872,  §  3,  to  such  portions  as  lie  betwca 
vertical  planes  drawn  downward  througk'tki 
end  lines  of  the  survey  at  the  surface,  lad 
so  continued  in  their  own  direction  as  toil- 
tersect  the  exterior  part  of  the  veins,  b 
short,  the  patent  purports  to  oonvey  tki 
rights  claimed  by  the  plaintiff  in  thli  nit, 
and  *al8o  the  additioiud  rights  that  vooUI 
have  been  gained  by  a  location  and  pstsit 
under  the  act  of  1872  alone.  The  defendnti 
derive  title  from  later  patents  issued  vadm 
the  laws  of  the  United  States  concerning  tki 
sale  of  agricultural  land,  and  admit  that» 
if  the  plaintiiTs  patent  conveyed  what  it 
purported  to  convey,  then,  subject  to  s  q|a«- 
tion  to  be  mentioned  later,  the  plaiflttf 
must  prevail. 

Before  the  act  of  1872  It  was  not  rajvirri 
that  the  end  lines  should  be  parallel  (U8U. 
S.  208,  30  L.  ed.  102,  6  Sup.  Ct  Rep  1177); 
and  when,  with  some  dissent,  it  was  deridrf 
that  that  requirement  of  that  act  mmM  * 
condition  to  the  right  of  a  patentee  to  folk* 
bis  vein  outside  of  the  vertical  planei  dn«i 
through  his  side  lines,  the  decision  wu  cei* 
fined  in  terms  to  caaes  where  the  locstiflS 
was  made  since  the  passage  of  tbs  lA 
Ibid.  That  there  is  no  such  condition  wks 
the  patent  was  issued  in  pursuance  of  fM- 
ceedings  under  the  earlier  statutes  hu  ta« 
decided,  so  far  as  we  know,  when  the  <(■*' 
tion  has  arisen.  See  e,  g.  Argonaut  Mia.  Ok 
V.  Kennedy  Min.  &  Mill.  Co.  131  GsL  15,0 
Am.  St.  Rep.  317,  63  Pac.  148;  OsrMB  09 
Cold  &  S.  Min.  Co.  v.  North  Star  Mia.  (X 
28  C.  C.  A.  333,  48  U.  S.  App.  7Mk 
83  Fed.  658,  669.  The  granting  of  Um  fit' 
ent  indicates  what  we  believa  to  be  a  M 
that  the  construction  of  th«  act  of  iM 
adopted  at  the  time  by  the  land  ofles  agNrf 
with  the  decisions  of  the  conita.  UilM 
therefore,  the  meaning  of  the  act  of  1  Vt  b 
pretty  plainly  the  other  way,  this  < 
of  opinion  and  practice  must  be 
considerable  weight. 

Apart  from  the  last-mentk>Bod  i 
tions  we  are  of  opinion  that  the  act  of  iM 
authorized  the  plaintiff's  patent.   Uadtftti 
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fofiner  law  the  mmer  located  the  lode.    C&1- 

beim  ilold  Min.  Co.  v»  Ajas;  Gold  Min.  Co. 

ISaU.  a  4ti9,  SOS,  45  L.  ed.   1200,  1206,  21 

Uf,  a,  Kep.   8S5.     When   the  act   of   1872 

«uliettCut«d  the  tociitioii  of  a  piece  of  land 

l>TKirfa4>e  bountlanes^,  it  preserved  the  i  ii^htat 

itf  locfttori  to  all  miiLing  locAtJona  previoual^ 

iQiJ^  la  oompliani'e  wvih  law  and  h»cul  re|;U' 

litioQs,  and  provided  tbat  they  should  "liave 

lb«  cieliiaive  rig^ht  of  pcjaseaaion  and  enjoy* 

tDi?at  of    all    the    ^urfac*    iiit'ladc?ti    witbia 

d(^  Udw  of  thiiT  locationa,  and  of  *ali  veins, 

M^j  A^ti    ledges   throughout    their    entife 

dfptlif  thf  top  or  apex  of  which  lies  inside  of 

neh  furfac^- lines  extended  downward  Verti* 

nllf,  dtbotigh  such  veios,  lo<!«3,  or  ledgej 

ttif  i9  far  depart  from  a  perpendicular  in 

tbcir  eoruTse  downward  aa  to  extend  outside 

tk  TCrticftl  side  lin^a  of  said  aurfai^e  loca- 

ikwJ*    I  3.     Eev,  Stat.  2322.    It  is  argued 

thi  this  refers  only  to  possessory  rights » 

lad  that  mhexi  a  patent  was  Applied  for  it 

«ii  m^ulred  to  conform  to  the  new  law; 

{  thit  imder  the  old  law  the  miner  got  but  a 

I  liogle  vein^  while  the  new  law  gave  him  all 

^tki  hiviug  their  apex  wtthm  the  aurfat'e, 

iftd  tJbat  when  he  accepted  this  advantage 

^  kid  to  comply   with  the  conditions,  aa 

Sfciiimse  be  would  be  given  a  preference 

wir  later  coraers*    It  u  said  further  that  in 

tliepfv^eat  case  do  rights  had  been  acquired. 

arguments  do  not  command  our  as- 

reaaoEi  which  we  will  state. 

loader   construct  ion   of    the    passage 

^BotttJ  from  §  3  is  favored  by  other  provi- 

nuia  in  the  act.    It  provide^  that  the  repeal 

*f  certain  sections  of  the  act  of  1S66  "'shall 

>»t  iflect  existing  rights.    Applications  for 

lit«Qti  for  mining  claims  now  pending  may 

b  prosecuted  to  a  final  decision  in  the  Gen^ 

*f»l  Land  Office;  hut,  in  such  cases,  when 

*dfer$e  rights  are  not  affe<^ted  thereby,  pat* 

tnU  may  issue  in  pursuance  of  the  provi* 

^ns  of  this  act."    g  9.     So  in  §  12,     "Nor 

>Wl  tbii  act  affect  any  right  acquired  under 

mtdT  (of  18C6).  And  in  §  16,  '^Provided, 

tkit  sothing  contained  in  this  act  shall  be 

K*Mtrued  to  impair,  in  any  way,  rights  or 

^tftiets  in  mining  property  acquired  under 

stilting  laws.**     Whatever  aitihiguity  may 

tt  found  in  the  first  of  these  quotations,  the 

Ittt  b  plain*    The  chance  of  a  possible  ad- 

'■Wige  to  outstanding  applicants  does  not 

**^  to  as  to  outweigh  the  injustice  of  pre- 

'^'itiiii^  them  from  getting  what  the  law  had 

Pitsmi^  as  the  reward  for  the  steps  they 

'^^  taken  in  accordance  with  its  invitiLiion* 

llie  provision  that  the  act  shall  not  itu- 

P"!/  existing  rights  is,  perhaps,  some  indi- 

tttion   that    it  extends  to   inchoate   rights 

*to  constitutionally    it    might    have   im- 

jlirfii.    At  all  evaiita,  'it  should  be  taken  in  j 
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a  liberal  sense.  There  was  no  su0icjent  re** 
son  why  the  Uikited  States  should  not  bis 
liberal,  and,  aa  we  have  saidt  it  was  just 
that  it  should  be.  We  are  of  opinioa  that  ib 
the  present  case  rights  had  been  acquired 
within  the  meaning  of  the  act.  It  is  said 
that  the  survey  of  the  mineral  patent  was 
not  approved  or  payment  made  to  the  United 
States  until  after  the  passage  of  the  act  of 
1^72.  But  the  location  had  been  made  and 
the  proceedings  under  the  act  of  1360  so  far 
advanced  aa  to  exclude  adverse  claims.  The 
locator  had  done  all  that  he  could  do,  and  we 
are  satisded  that  the  act  of  1872  intended  to 
treat  parties  that  were  in  that  position  as 
having  rights  that  were  to  be  preserved* 
If  Congreaa  were  unrestricted  by  the  Con- 
stitution, the  word  "rights"  still  would  be 
the  natural  word  to  express  the  relation  of 
persons  to  this  kind  of  property,  where  the 
faet^  required  the  officers  of  the  go ve nun ent 
to  take  steps  necessary  to  permit  them  to 
acquire  it,  and  they  were  seeking  to  ac* 
quire  it,  an*l  had  manifested  their  Intent 
and  desire  by  occupation,  labor,  and  expendi* 
tures.  Yet,  on  that  aupposition,  there 
could  be  no  technically  legal  right.  We  be- 
lieve that  Congress  used  the  word  in  a  some- 
what popular  sense,  as  no  doubt  it  would 
havt^  used  it  in  the  case  supposed,  without 
considering  what  injustice  might  be  within 
its  conatitutiotial  power  to  commit.  See 
Clipper  Min.  Co»  v.  Kli  Min.  &  Land  Co.  19* 
U,  S.  220,  4a  L.  ed.  U4,  24  Sup.  Ct.  Rep.  632; 
Creede  <&  C.  C  Min.  &  Mill  Co.  v,  Uinta 
Tun  11  el  Min.  &  Transp.  Co.  100  U,  S.  337, 
342,  49  L.  ed.  501,  505,  25  Sup.  Ct.  Rep.  2G0. 

The  plaintiff  is  not  responsible  for  the 
form  of  the  patent.  It  grants  the  rights  that 
would  have  been  granted  under  the  act  of 
IS66t  and  the  fact  that  it  also  purports  to 
grant  fill  that  would  have  been  acquired  by 
a  location  under  the  act  of  I  ST  2  docs  not 
import  an  election  hy  the  grantee  to  aban- 
don the  former.  We  do  not  mean  to  dispar- 
age the  additional  grant,  but,  as  was  point- 
ed out  by  the  California  court,  the  question 
before  us  does  not  touch  that  point. 

The  defendants  rely,  for  a  further  defense, 
upon  a   quitclaim   deed,   from   the   plaint ilT, 
of  the  land  under  which  lies  the  •portion[jaTJ|J 
of  the  vein  in  dispute.     The  land  was  de- 
sin  bed  as  lying  east  of  the  mining  ground  t 

known  as  the  Summit  quartz  mine,  Assum^^ 
i tig,  in  accordance  with  its  decision,  that  the 
part  of  the  vein  under  this  land  was  em- 
braced in  the  patent  to  the  plaintiff,  and 
severed  from  the  surface,  the  California 
court  held  that  this  instrument  did  not  pur- 
port to  convey  the  portion  of  the  vein  beneath 
the  sutface  attd  within  the  converging 
lines,   pioduced,  of  the  plaiatiff^u   location. 
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The  court  also  adverted  to  the  fact,  which 
sufficiently  appeared,  that  the  real  object  of 
the  deed  was  to  free  the  defendants'  title 
from  a  previous  contract  on  their  part  to 
convey  the  land,  and  simply  to  replace  the 
grantees  in  their  former  position;  and  it 
sustained  a  finding  of  the  court  below.  The 
construction  and  effect  of  a  conveyance  be- 
tween private  parties  is  a  matter  as  to 
which  we  follow  the  court  of  the  state. 
Brine  v.  Hartford  F.  Ins.  CJo.  96  U.  S.  627, 
636,  24  L.  ed.  868,  861 ;  De  Vaughn  v.  Hutch^ 
inson,  165  U.  S.  566,  41  L.  ed.  827,  17  Sup, 
Ct.  Rep.  461.  The  assumption  upon  which 
that  construction  proceeded  we  have  decided 
to  be  correct,  and  it  is  enough  to  add  that 
there  is  nothing  in  the  decision  rendered  last 
week  in  Montana  Min.  Co.  v.  St.  Louis  Min. 
&,  Mill.  Co.  204  U.  S.  204,  ante  444,  27  Sup. 
Ct.  Rep.  254,  that  prevents  our  agreeing 
with  the  result. 
Judgment  affirmed. 


JOHNSTON  ARMSTRONG,  Ancillary  Re- 
ceiver for  the  New  South  Building  & 
Loan  Association  of  New  Orleans,  Louisi- 
ana, Appt., 

V. 

JAMES  A.  ASHLEY,  Mary  M.  Ashley,  Hay- 
den  H.  Ashley,  Ralph  B.  Ashley,  Mary  A. 
Breckinridge,  Henry  F.  Beardsley,  and  Jo- 
seph R.  Beardsley,  and  Emma  B.  Jenkins. 

(See  S.  C.  Reporter's  ed.  272-286.) 

Lis  pendens— effect  of  defective  index. 

1.  Failure  of  the  clerk  properly  to  in- 
dex amended  declarations  in  ejectment  cov- 
ering additional  property,  which  were  duly 
filed  in  his  office,  does  not  excuse  the  fail- 
ure of  a  searcher  to  examine  the  files. 
Principal  and  agent — imputed  knowledge. 

2.  Knowledge  of  the  local  attorney  and 
president  of  the  local  board  of  directors  of 
a  foreign  building;  and  loan  association  in 
regard  to  a  matter  coming  within  the 
sphere  of  their  duty,  and  acquired  while 
acting  with  reference  thereto,  and  before 
sending  to  the  company  at  its  home  office 
the  report  which  it  was  their  duty  to  make, 
— must  be  imputed  to  the  company. 
Principal  and  agent — imputed  knowledge — 

effect  of  agent's  fraud. 
8.  The  fraud  of  an  agent  cannot  alter 


Note. — On  knowledge  of  a^nt  as  notice 
to  principal — see  notes  to  Smith  y.  Niagara 
F.  Ins.  Co.  1  LHA.  217;  McGurk  T.  Metro- 
politan L.  Ins.  Co.  1  L.ILA.  563;  Constant 
V.  University  of  Rochester,  2  LJLA.  734; 
Akers  v.  Rowan,  10  L.RA.  705;  and  Bank 
of  Overton  v.  Thompson,  56  C.  C.  A.  561. 

On    equitable   liens   generally — see    notes 
to  Bell  v.  Pelt,  4  L.R.A.  248;  and  Walker  y. 
Brown.  41  L.  ed.  U.  S.  865. 
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the  legal  effect  of  bis  knowledge  with  r« 
spect   to  his  principal   in   regard  to  thir 
parties   who   had   no   connecuon   whater^ 
with  such  agent  in  relation  to  the  perpetra 
tion  of  the  fraud,  and  no  knowledge  th« 
any  snch  fraud  had  been  perpetrated. 
Mortgage— equitable  lien  for  impxoremc^ 
— constmctiTe  notiee. 
4.  Land  in  the  poseeaeion  of  tlM  tru 
owners,  as  eatabliahed  by  their  tnceesafi 
prosecution    of    ejectment    actions,   wh^ 
were  pending  when  the  defendant  ezeenteri 
a  deed  of  trust  of  the  property,  duly  n. 
corded,  to  secure  a  loan  of  money  to  It 
used  in  erecting  improvements  thereon,  eu- 
not  be  subjected,  at  the  suit  of  the  mort- 
gagee, to  an  equitable  lien  for  the  value  tt 
such  improvements,  on  the  theory  that  nek 
owners  were  charged  with  the  duty  of  a^ 
tive   investigation   to   discover   from  whit 
source  the  money  used  in  the  Improremciti 
was  obtained  and  on  what  security,  wkot 
the  mortgagee,  even  if  unaware  of  the  pci^ 
ency  of  the  ejectment  actions,  had  kim- 
edge  that  a  suit  In  equity,  raising  the  q|a» 
tion  of  the  mortgagor's  title  to  the  wen- 
ises,   had   been   be^m,   and   dJsmiaiea  to 
want  of  prosecution,  without  prejudleii 

[No.  122.] 

Argued  December  7,  10,  1906.    Decided  ht 
uary  21,  1907. 

APPEAL  from  the  Court  of  Appeals  of  tti 
District  of  Columbia  to  reiiew  a  dtem 
which  affirmed  a  decree  of  the  Buftm$ 
Court  of  the  District,  dismissing  a  bill  to  » 
tablish  an  equitable  lien  upon  certain  pnf 
erty  for  the  value  of  improTcments  mtoi 
thereon.  Affirm^. 
See  same  case  below,  22  App.  D.  C  Mi 

Statement  by  Mr.  Justice  Pockham: 
This  suit  was  brought  In  the  wqt^ 
court  of  the  District  of  Columbia  by  thi  i^ 
pellant,  who  is  the  ancillary  receiver  forthi 
New  South  Building  &  Loan  Assodsfiw  rf 
New  Orleans,  Louisiana,  herslaafter  ttOd 
'the  company,"  against  the  ownera  of  thi 
real  property  described  In  the  bill,  to  erttb- 
lish  an  equitable  lien  upon  the  piopifty  to 
the  value  of  improremente  placed  tton* 
with  money  which  the  eompaqy  loaMi  ti 
one  Bradshaw  for  thai  pnrpooe, 
claiming  to  be  the  owner  at  the 
hearing,  the  bill  was  dismlwcd  on  its  aaii 
by  the  trial  court,  and  the  daone  of  <§■'»' 
sal  was  afBrmed  by  the  court  of  appiih  il 
the  District.  The  opinions  of  both  cootitfi 
to  be  found  In  22  App.  Dl  GL  WL  Ihi  l» 
ceiver  has  appealed  here.  1 

The  title  to  the  property.  i 
of  certain  numbered  lota  la  aqaan 
939  in  Washington,  had  been  in 
time  prior  to  1891.    Duioff  the 
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W,  or  !S91  one  Aurnii  Bradf  haw,  actitig,  aj 
»\k(^r6,  IS  Agtni  of  one  J  oh  a  H.  Walter^ 
ttk  dajmed  to  have  acquired  the  title  of 
ijEurjff  Walker,  etjt^red  upon  and  took  forci- 
Uf  foss^^^ion  of  the  lota  in  qir«?stiuri,  and 
proceeded  to  erect  a  small  brick  structure  on 
tht  vemm  lot,  whereby  to  continue  to  hold 
pni8«iaion. 

1  •TTie  respondents  tereiTi  claim  to  be  the 
Of  D«ri  of  these  lots,  and  in  the  latter  part 
if  ISftl  thej  OT  their  grantora  commenced 
few  irtions  of  ejectment  in  the  supreme 
BCurt  d  the  District  to  recover  posaoBaion  of 
ir|iaiute  and  undivided  interests  in  the  dei- 
ftiiteil  "ink  lot"  nnmher  I,  and  aybsequent- 
t,  by  proper  amendments,  other  lota  in  the 
■me  iquarej  compmin|f  the  property  in- 
ToEf^  hFrein,  were  indmlptl  in  the  declara- 
ticiQ5  in  those  actions,  A  statement  of  fiicts 
ngarding  the  tttle  to  these  various  lots  may 
ht  funiid  in  Brad^haw  t.  Ashley^  14  App.  D. 
tl  4^f  and  in  this  court*  upon  review  of  that 
leeiiion,  in  190  U.  S,  59,  60,  45  L.  ed.  423, 
es.  21  Sup.  Ct.  Kep,  207.  where  the  ex- 
pi«i4ion  'ink  lot"  is  explained  as  referring 
to  certain  ink  numbers  on  a  m^Lp  of  the  lota 
ki^Dire  93^,  on  Hie  in  one  of  the  public  of-^ 
ioiS  af  the  city,  and  which  also  had  pencil 
niilKn  on  it,  which  were  difTerent,  In  that 
fitillitlon  the  Ashlejs,  the  respondents  here- 
te,  finally  established  their  right  to  the  pos- 
im'm  of  the  property,  and  obtained  jndg* 
n»mt  to  that  eJTett  against  Bradahaw,  de* 
fmdaat  in  the  ejectment  actions,  in  the  su- 
Vmt  court  of  the  District  some  time  in 
16;'',  and  in  this  court  in  1901.  These  re- 
■pfadeuts  were  thereupon  placed  in  poases- 
•J^n  of  the  property  I  including  these  lol^. 

Wliile  the  litigation  in  these  ejectment  ac- 
Ifooa  wis  pending,  and  some  years  before 
j^ipient  therein,  Bradshaw,  while  defending 
t^  became  a  atockholder  in  the  company 
IB  Older  to  obtain  a'  loan  from  it,  and  sue- 
«»i3ed,  in  October,  1893,  in  borrowing  $20,- 
^  from  the  company,  secured  by  a  deed 
(rf  trust  upon  the  property  in  litigation  in 
«^t  tctiona  in  ejectment  other  than  ink -lot 
^  tbeve  mentioned.  The  deed  was  duly  re* 
«oniel  uid  the  money  was  to  be  used  for  the 
•wntnietion  of  build  logs,  which  were  aubse- 
V*Btly  placed  on  these  lota.  The  money 
'*»  tdvjLnced  to  Bradehaw  by  the  company 
**  iutalmenta,  the  last  being  in  April,  lfl94, 
It  was  obtained  from  tlse  company  by 
^^Mt  as  alleged,  of  a  fraudulent  combina- 
**o  ktween  Eradshaw  and  one  Walter,  the 
P**i«Jeiit  of  the  local  board  of  di rectors  of 
]tie*«impany  at  Waahington  ( who  claimed  to 
^reheen  the  owner  at  one  time  of  the  prop- 
erty, bat  whose  title,  whatever  it  was,  had 
^acquired  by  Bradshaw),  together  with 
'br  local  attorney  of  the  company  in  this 
)^strict.  The  local  attorney,  in  carrying  out 
^  U.  8. 


the  alleged  frauds  sent  a  defective  so-called 
"chain  of  title/'  which,  nevertheleaa,  had 
been  accepted  by  the  local  board  of  the  com- 
pany in  Washington.  It  omitted  certain  tai 
and  other  deeds  under  which  the  reapondentt 
claimed  title  in  themael^ea.  This  dcfettlvt 
paper  was  continued  by  other  examiners  of 
the  title,  but  was  not  reviaed  by  them.  The- 
certilicate  regarding  the  title  was  sent,  with 
the  defective  chain  of  title,  to  the  company 
in  New  Orleans  by  the  local  attorney  about 
May  26,  1803,  The  certificate  approved  th« 
application  for  the  loan,  but  such  loan  waa 
not  acted  upon  favorably  at  that  time.  Sub* 
aequently,  in  October,  1803s  the  loan  wa* 
made,  the  company,  aa  ia  stated,  relying  upon 
the  certificate  of  the  local  attorney  for  th# 
period  which  it  covered,  and  the  certificate 
of  the  other  examiner  for  the  time  thereafter 
passing  until  the  making  of  the  loan.  The 
company  has  inaiated  that  it  acted  at  all 
timea  in  good  faith  and  made  ita  advancea 
upon  the  security  of  the  trust  deed,  which 
it  supposed  was  perfectly  good.  The  trial 
court  found  that  before  the  money  was  paid 
to  Bradshaw,  upon  the  security  of  thia  trust 
deed,  the  company  was  aware^  tbrough  its 
general  attorney  in  New  Orleans,  of  the  fact 
that  a  suit  in  equity  had  (theretofore,  in 
1800,  and  before  the  ejectment  actions)  been 
brought  by  the  Aahleys  against  Bradshaw, 
Walter,  and  others,  in  which  the  plainttfTt 
therein  claimed  ownership  of  these  lota,  and 
wherein  they  asked  for  an  injunction  to  re- 
at  rain  the  defendants  from  act  ting  up  any 
title  to  them.  The  bill  on  file  in  the  equity 
suit  showed  a  common  source  of  title  to  all 
the  lota  mentioned  therein,  which  included 
the  lots  here  in  question.  The  attorney 
also  knew  that,  although  the  suit ,  had 
been  dismissed,  yet  it  was  only  for 
want  of  prosecution,  and  was  "without  prej- 
udice/' The  New  Orleans  attorney  wrote 
to  the  Washington  attorney,  who  *then  hadfSTOl 
charge  of  the  matter,  calling  hia  attention  to 
these  facta.  No  notice  aeema  to  have  been 
taken  of  the  letter »  but  the  certificate  of 
title  by  the  examiner  was  given  after  ita 
receipt.  The  company  insists  that  during 
all  the  time  it  made  advances  to  Bradshaw 
under  the  deed  of  trust  it  was  ignorant  of 
the  existence  of  theae  ejectments  actions, 
and  at  any  rate  did  not  know  that  they  cov- 
ered other  than  the  corner  lot,  as  described 
in  the  declarationa  before  they  were  amende 
ed,  and  the  amendments  they  were  ignorant 
of,  because,  aa  ia  alleged,  the  clerk  of  thd 
court  in  which  the  actions  were  pending  had 
not  properly  kept  the  books  so  as  to  show 
the  amendments  and  their  nature,  although 
they  had  been  filed.  The  comer  lot  was  not 
one  of  the  lots  upon  which  the  buildinga 
were  erected. 

The  trial  court,  in  the  opinion  delivered,, 
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aaid  that  the  complainant  charged  the  de- 
fendants with  knowledge  of  the  advances 
made  by  the  company  to  Bradshaw  towards 
the  erection  of  the  buildings;  but  to  this 
allegation  the  defendants  interposed,  in  their 
answer  (which  was  under  oath)  a  positive 
denial.  They  admitted  that,  although  whol- 
ly ignorant  of  the  source  from  which  the 
money  came  to  construct  the  houses,  yet, 
soon  after  learning  that  one  Childs,  a  con- 
tractor, was  engaged  in  their  construction, 
they  notified  him  in  writing,  January  4,  1894, 
that  he  had  been  represented  to  them -as  a 
contractor  and  builder  of  the  houses  for 
which  the  ground  had  been  broken,  and 
which  houses  were  then  in  course  of  erec- 
tion, and  he  was  thereby  notified  that  if  he, 
his  agents  or  employees,  entered  upon  the 
grounds,  they  would  be  held  liable  for  tres- 
passing thereon,  as  they  (defendants  here- 
in) were  the  owners  of  the  lots,  and  had  not 
given  him  or  anyone  else,  the  right  or  per- 
mission to  enter  thereon  for  the  erection  of 
houses  or  any  purpose  whatever,  and  that, 
as  the  improvements  were  not  made  with 
their  authority,  they  would  not  be  respon- 
sible for  any  liability  contracted  by  Mr. 
Bradshaw. 

The  defendants,  in  their  answer,  also  al- 
lege that  it  was  not  until  in  or  about  Ftbru- 
977]ary,  1895,  that  defendants,  or  any  of  •them, 
learned  of  the  advances  made  by  the  com- 
pany or  of  the  existence  of  the  deed  of 
trust.  The  trial  court,  in  its  opinion,  stated 
that  although  "there  is  no  evidence  contra- 
dicting either  of  these  denials,  nor  of  actual 
knowledge  possessed  by  the  defendants  of 
the  matters  thus  denied,  still  it  seems  to  me 
there  is  evidence  in  the  record  that  facts 
mights  readily  have  been  ascertained  by  them 
from  which  they  might  well  have  learned 
at  an  earlier  time  of  the  building  and  of  the 
source  from  which  the  money  employed  was 
derived."  While  not  finding  that  the  de- 
fendants had  actual  knowledge  of  the  ad- 
vances made  by  the  company,  the  court  did 
impute  knowledge  of  certain  conveyances 
made  to  Bradshaw,  and  of  the  existence  of 
the  deed  of  trust  to  the  company  at  earlier 
dates  than  tliose  assi;:ned  in  the  answer, 
February,  181)5.  And  in  relation  to  an  offer 
of  compromise  the  joint  answer  alleged  that 
after  that  time,  ii-r.,  about  May  31,  1895, 
during  negotiations  for  the  compromise  of 
the  differences  between  the  parties.  Mr.  H. 
F.  Beardsley,  one  of  the  defendants,  wrote 
to  the  attorneys  representing  the  company, 
in  bi'half  of  himself  and  his  asstjciates.  offcr- 
inir  to  sell  to  the  company  the  h)ts  upon 
whit'h  the  houses  then  wore  "at  their  pres- 
ent market  value  or  price,  said  value  ni^t  to 
exceed  the  price  at  which  similar  lots  (un- 
imprnvoil)  in  the  same  or  contiguous  squares 
are  offered  for  sale.  Upon  the  payuu-ni  of 
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said  price,  or  sum,  we  will  oonvey  oar  titb 
to  them  by  deed  or  quitclaim,  or  nuke  i 
building  agreement  to  so  conyey  upon  the 
determination  of  the  pending  suits,  era  dead 
in  escrow,  as  counsel  shall  advise.  We  wfl] 
hold  this  offer  open  until  the  1st  of  Jnlj 
next."  This  offer  was  not  accepted,  bit 
there  is  nothing  stating  what,  if  say,  ob- 
jections were  nutde  to  it. 

Bradshaw  had,  in  1894,  defaulted  ia  Ui 
payments  of  amounts  due  for  his  stoek  ii 
the  company,  which  he  had  taken  in  order  to 
procure  his  loan.  Thereafter  some  anai^ 
ments  were  attempted  between  him  aad^the 
company  in  regard  to  making  his  paymeit^ 
but  they  fell  through,  and  nothing  conM  be 
done  in  the  way  of  collecting  any  things  on 
the  mortgage  or  Meed  of  trust  for  the  retios[M 
that  the  ejectment  actions  resulted  unft- 
vorably.  The  company,  in  1899,  became  en* 
barrassed  and  went  into  the  hands  of  i  R- 
ceiver  in-  New  Orleans,  and  the  same  penoi 
was  appointed  ancillary  receiver  in  thii  Ki- 
trict,  and  brought  this  suit  with  letre  of 
the  court. 

The  court  of  appeals  held  that  Bndfbiw 
w^s  an  occupant  of  the  premises  in  bed 
faith,  with  the  fullest  possible  knowledge  of 
the  rights  and  claims  of  the  appelleei.  and 
that  it  could  not  be  supposed  that  the  fpu- 
tee  of  an  occupant  in  bad  faith  could  hsvi 
any  better  right  than  his  grantor  had. 

Some  other  facts  are  stated  in  the  conni 
of  the  opinion. 


Messrs.  George  H.  Lamar,  and  Blair  Ui 
argued  the  cause  and  filed  a  brief  for  sppd* 
lant: 

The  appellees,  by  standing  by  and  u^pi» 
cing  therein  while  the  buildings  were  beiif 
erected  on  the  property  claimed  bj  theSi 
with  the  funds  of  the  association,  advtneid 
in  good  faith,  are  estopped  to  deny  the  ri^t 
of  the  appellant  to  a  lien  on  the  property 
to  the  extent  of  the  value  of  the  improvt' 
ments. 

Anderson  v.  Reid,  14  App.  D.  C  71; 
Story.  Eq.  Jur.  ftS  1237.  1238:  2  BcsA 
Eq.  il07;  16  Cyc.  Law  &  Proc  pp.  312. 31  J; 
Grady  y.  Robinson,  28  Ala.  300;  Dellett  v. 
Kemble,  23  N.  J.  Eq.  58:  Murray  t.  BbDoi. 
1  Johns.  Ch.  566;  Frost  v.  Beekman,  1  Job* 
Ch.  288;  Brydon  v.  Campbell,  40  Ud.  Stt; 
Brown  v.  Mutual  Ben.  L.  Ins.  Co.  32  K.J* 
Eq.  809;  Catling  v.  Bodman.  6  lad.  W 
Kingman  v.  Graham,  51  Wis.  248,  8  N.  W. 
181:  :>igelow.  Estoppel,  606;  Andenoa  t. 
Hubble,  93  Ind.  573,  47  Am.  Rep.  394;  Si^ 
ner  v.  Seaton.  47  N.  J.  Eq.  112.  19  Atl.  811; 
Morgan  v.  Chicago  &  A.  R.  Co.  96  U.  &  7>^ 
24  L.  ed.  744;  Funk  v.  Newcomer.  10  5li 
317:  Hoffman  v.  Smith,  1  Md.  491;  Melaftki 
Pryor,  10  App.  D.  C.  440;  Searl  ▼.  Sefcorf 
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PiiL  No.  i,  133  U.  8.  553,  33  L,  ed.  740,  10 
3op.  Ot  B«p.  374. 

The  defpTiae  set  Up  in  t  he  ■.nsw€r»*^^n  al- 
bcfed  wiUiBgncfia  to  sell  to  the  iitsociattoQ 
M  miunproved  propertyj  extra  coats,  etc.j 
-fhik  sn  ftdmision  of  ih^  equitablt^ 
riglit*  of  the  appellftut,  was  not  proved,  aad, 
Ef  proved,  esouJd  not  prevent  the  equitable 
ttM  cnived. 

1#  Cye.  Iaw  &  Proc,  p.  386  j  Marmjon 
».  MtOdlan,  11  App,  D,  C.  485;  Dexter  v. 
Gorton,  U  App,  D,  C.  62. 

Oood  faith,  as  appli<^bl6  to  the  case  at 
h.r,  m^t  he  considered  and  determine  up- 
M  tiie  hro*d  common- sense  idea  of  actual 
liawldge  and  positive  intent  to  perpetrate 
i  *roif  upon  the  true  owuer, 

Ifoodward  v.  Blanchard,  16  HI.  432-  Searl 
t. School  Dist,  No.  2,  supra;  Wright  v.  Mat- 
timn,  18  How,  50,  15X.  ed.  280, 

h  the  light  of  the  law  applicable  to  the 
o»v  it  b  imtoat^?rial  whether  the  office ra 
of  Uii  local  board  were  ag?nt»  of  the  aaao- 
iitltm  &t  ni>t.  For  the  sake  of  the  argu- 
ml  J,  ooneeding  them  to  have  been 
i,  aa  parties  to  the  fraud  against  the 
••wjitiou,  their  knowledge  cannot  be  im- 
t>Qt{d  u*  the  association^  so  aa  to  render 
it  jpitU J  of  bad  faith, 

SMieoa,  Agency,  art.  723;  2  Sugden, 
Veod.  t  R  *1(M3,  l2Q;2  Pohl  Eq.  Jur,  art. 
171 

To  affect  a  purchaser  with  notice,  there 
^ht  lo  be  close  and  continuous  prosecution 
^  tk  lU  pend^m  and  this  is  required  bj 
^  Bacon*8  rule. 

2  Sugden,  Vend,  &  P.  p.  1046»  art.  24; 
"turrif  V.  Ballow,  1  Johns.  Ch.  576. 

The  equity  cause  for  injunction,  being 
ubj^t  to  dismissal  for  lack  of  prosecution, 
Diild  not  affect  a  purchaser  with  a  notice; 
^^,  as  a  matter  of  fact,  as  ahown,  it  was 
^^Uj  dismissed,  the  cause  being  thereafter 
^^  longer  tig  pendens  in  any  sense,  dia- 
aiMii  being  naturally  more  conclusive  to 
io  iway  with  notice  than  the  want  of  eloae 
^  eontiououa  prosecution  upon  which  the 
liimiisa]  was  baaed. 

13  Am.  k  Eng.  Enc.  Law,  p.  8S8. 

A  valuntary  abandoDment  or  discontinu- 
^uee  destroys  the  lis  pendens. 

VFcvrthain  v.  Boyd,  66  Tex.  404,  1  S,  W. 
1^;  Hammond  v.  Faxton,  m  Mich.  SBS.  25 
^-W,  321, 

The  association  is  relieved,  by  the  inqui- 
■teimade  and  the  precautions  taken^  of  the 
^rg»5  of  bad  faith  in  respect  to  the  pend- 
'(KT  of  the  ejectment  suits,  in  the  absence 
*f  Ktual  knowledge  thereof,  independently 
*f  the  defects  in  the  records,  to  be  discussed 

Rogers  v.  Jones,  8  N.  K  269;  WilUamson 
■  Brown,  16  N.  Y*   363  j   Jones  v.  Smith, 

HaT¥,  43;  Acer  v,  Weatcott,  48  K  Y.  384, 
MM  Cr.  S.  U.  S.,  Book  51. 


7  Am.  Rep.  366;  Ware  v,  Egnrant,  81  IGug, 

L,  4  Eq.  e7j  Brydon  v.  Campbell,  40  Md. 
338;  Spencer  v.  Bpenoer,  66  H.  C.  (3  Jones, 
Eq,)  404. 

The  appellant  ii  further  relieved  and  Mt 
good  faith  suataiaed  by  the  errors  in  tha 
docket  and  the  indexes  thereto,  but  for 
which  the  astoetat ion's  title  examiner,  Mr. 
Aeker^  would  have  discovered  the  ejectment 
suite. 

Washington  A*  &  G.  Steam  Packet  Co,  v. 
Sickles,  24  How.  333,  Ifi  L.  ed.  650 1  Brydon 
V.  Campbell,  supra. 

A  purchaser  bona  fide  from  a  fraudulent 
vendor  is  free  from  effects  of  fraud. 

Colorado  Coal  A  I.  Co,  v.  United  States, 
123  U;  6.  313,  31  L,  ed,  185,  8  Sup.  Ct,  Rep. 
131;  United  Statea  v,  California  &  O.  Land 
Co.  148  U.  S.  31,  37  L.  ed,  364,  13  Sup.  a. 
Rep.  458;  Pom.  Eq.  Jur.  art.  754. 

The  showing  of  good  faith,  in  fact,  ia 
much  stronger  than  is  required  by  the  au- 
thorities bearing  on  the  subject,  Mnuy  of 
the  precautions  actually  taken  in  this  casa 
could  have  been  omitted,  and  still,  under  the 
authorities j  the  courts  below  should  have 
held  that  the  association  acted  in  good  faith. 

Acer  V.  Westcott,  40  N.  Y.  384,  7  Am. 
Rep.  36&;  Searl  v.  School  Dist.  No.  2,  supra; 
Bright  V.  Boyd,  1  Story,  478,  Fed.  Cas,  No. 
1,875, 

Without  reference  to  the  connivance  and 
estoppel  of  the  appellees ^  the  appellant^  as 
receiver  of  the  New  South  Building  &  Loan 
Association,  an  im prove r  in  good  faith,  la 
entitled  in  equity  to  a  lien  on  the  property 
to  the  extent  of  the  value  of  the  improve- 
ments beatowed  with  the  funds  of  the  asso- 
ciation. 

Searl  v.  School  Bist.  No.  2,  133  U.  S.  663, 
33  L.  ed.  740,  10  Sup.  Ct,  Rep.  374;  Bright 
V.  Boyd,  1  Story,  492,  Fed,  Cas.  No.  1,875; 
Thomas  v.  Thomas,  16  B.  Mon.  421;  V^alle 
V.  Fleming,  20  Mo.  152,  77  Am.  Dec.  557; 
Hatcher  v.  Briggs,  6  Or.  31;  McKelway  v. 
Arroour,  10  N.  J.  Eq.  115,  M  Am.  Dec.  446; 
Union  Hall  Asao.  v.  Morrison,  39  Md.  2S1. 

Mr.  J,  J,  Darlington  argued  the  cause  and 
filed  a  brief  for  appellees: 

Even  one  who  has^  in  good  faith,  and 
without  notice  or  negligence  upon  his  part. 
Improved  real  estate  under  an  honest  belief 
in  his  title,  hut  who  is  afterwards  evicted 
through  a  latent  defect  in  the  titlcj^a  case 
infinitely  stronger  than  the  present, — can- 
not recover  the  cost  of  his  improvements  by 
a  bill  against  the  auccessful  e victor. 

Williams  v.  Gibbes,  20  How.  638,  16  L.  ed, 
1014;  Anderson  v.  Reid,  14  App.  D.  0, 
54. 

How  can  a  mere  lender  of  money  to  one 
who  makes  improvements,  with  full  knowl- 
edge and  in  bad  faitk,  claim  to  do  so  T 
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Mr.  Justice  Peckham,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the   court: 

The  foregoing  facts  show  that  Bradshaw, 
if  he  were  plaintiff,  would  have  no  cause  of 
action  against  the  defendants,  based  upon 
any  allegation  that  he  was  permitted  by 
them  to  build  on  what  he  thought  was  his 
own  land,  while  the  defendants  stood  by  and 
did  not  interfere  to  prevent  it,  although 
knowing  that  the  land  was  not  his,  and 
claiming  title  themselves.  At  all  times 
Bradshaw  had  knowledge  that  not  only  was 
his  title  denied,  but  that  these  defendants 
were  asserting,  to  the  best  of  their  ability, 
in  actions  of  ejectment  against  him,  the 
right  to  the  possession  of,  and  title  to,  the 
property  in  question.  Under  such  circum- 
stances it  would  simply  be  at  his  own  risk 
that  he  expended  money  on  what  might  turn 
out  to  be  other  people's  property,  and  which 
he  knew  was  so  claimed.  His  attitude  in 
the  matter  would  seem  to  have  been  that, 
[280]  if  he  *could  successfully  defend  the  ejectment 
actions,  he  could  then  pay  the  loan  he  had 
obtained  from  the  company;  while,  if  he 
should  prove  unsuccessful  in  the  defense,  it 
would  be  the  company's  misfortune. 

The  company  now  insists  that  the  money 
was  obtained  from  it  through  the  fraud  of 
Bradshaw  and  the  others,  as  stated.  But 
before  coming  >*o  the  question  of  what  duty 
the  defendants  owed  to  the  company,  it  may 
be  well  to  examine  for  a  moment  the  posi- 
tion of  the  company  in  the  transaction  lead- 
ing up  to  its  loan  to  Bradshaw.  It  is  true,  the 
company  asserts  that  it  has  acted  in  good 
faith  throu^'-hout  the  whole  matter.  Upon  ex 
amining  its  position  one  fact  is  apparent  and 
uncontradicted:  Before  the  execution  of  the 
deed  of  trust,  and,  of  course,  before  the  ad- 
vance of  any  of  the  moneys  by  the  company 
to  Bradshaw,  the  company  was  aware, 
through  its  general  attorney  in  New  Orleans, 
that  a  suit  in  equity  had  been  commenced 
about  March  1,  1890,  by  the  Ashleys  against 
Bradshaw  and  others,  wherein  they  alleged 
their  claim  of  ownership  of  the  property, 
which  included  the  lots  in  question  in  this 
case,  and  in  which  the  plaintiffs  sought  to 
enjoin  the  defendants  from  setting  up  any 
title  thereto.  It  appeared  that  there  was  a 
common  source  of  title  to  all  the  lots  men- 
tioned in  the  bill.  The  bill  charged  fraud- 
ulent and  illegal  acts  on  the  part  of  Brad- 
\^haw,  Walter,  and  other  confederates,  in  un- 
('crtaking  to  seize  possession  of  the  lots 
t'nere  claimed  to  belong  to  the  plaintiffs 
therein  (the  defendants  in  this  suit),  and 
specifically  described  the  status  of  the  par- 
tics  then  existing,  and  denied  to  Walter  and 
Bradshaw  any  ownership  or  right  to  the 
possession  of  the  lots.  The  facts  regarding 
this  equity  suit  were  presented  by  the  gen- 
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eral  attQmey  for  the  eoinpaiiy,  la  New  Of 
leans,  to  the  local  attorney  of  the  wmguf 
in  this  District,  and  the  fact  that  the  U 
had  been  dismissed  only  for  want  of  pnn- 
cution,  and  without  prejudice,  was  ipedilJIf 
called  to  the  attention  of  the  local  attomj. 
No  action  seema  to  haye  been  taken  npii- 
ing  the  contents  of  that  letter  by  the  hed 
attorney  after  its  receipt  other  than  *toc»{H 
tify  to  the  title,  nor  does  the  general  itto^ 
ney  seem  to  haye  inquired  further  abmt  tki 
facts.    The  bill  was,  of  conrse,  on  lie  k 
the  clerk's  office,  and  it  showed  the  coit» 
tion  as  to  the  title  between  these  defeaduli 
and  Bradshaw  and  his  associates.   WitktMi 
knowledge,  therefore,  it  is  impossible  to  af 
ihat  the  company  was  ignorant  of  the  Iset  of 
the  existence  of  a  question  as  to  thetiUirf 
Bradshaw  to  the  premises  on  which  ke  wh 
seeking  to  obtain  this  loan.    The  dlinMil 
of  the  bill  without  prejudice,  for  wtit  of 
prosecution,  would  not  be  evidence  thai  thi 
title  of   Bradshaw   was  good  or  that  thi 
controversy  had  been  settled.    It 
was  a  warning  of  the  existence  of  a  < 
as  to  the  title,  and  it  was,  at  any  twU,  wt 
tice  enough  to  start  the  company  upon  MM 
investigation  of  the  facts  as  to  the  sctal 
condition  of  the  controversy  respeettm  L 
And  at  this  time  the  ejectment  aetioM  M 
been  brought  and  were  pending.    Tie  Ml* 
rations  in  those  actions  were  then  si  ft 
in  the  clerk's  office  of  the  supreme  eont  if 
the  District,  and  showed  the  aetiou  wm 
originally  brought  to  recoTer  possmioi  d 
"ink-lot"  1.    It  is  true  that  while  that  |» 
ticular   lot   did   not   include  the  pntitm 
upon  which  the  buildings  were  tobssquHi^f 
erected,  yet  the  source  of  title  to  all  tlM 
lots  was  the  same.    Some  months  befon  thi 
deed  of  trust  was  executed  amendBCitili 
these  declarations,  which  did  inehide  thai 
lots,  had  been  made  and  were  on  flit  la  thi 
clerk's  office  among  the  papers  In  these  a^ 
tions.  i 

Actual  knowledge  of  the  fact  of  the  eiM*  ' 
ence  of  the  ejectment  actions  In  rcyarlto 
ink-lot  1  is,  however,  denied  by  the  eoapsift 
and  a  like  denial  is  made  In  rtfaid  to  til 
amendments  to  the  declaratkna.    The  ImI 
attorney  had  knowledge  of  then^  or  m^ 
to  have  had.    But.  so  long  «s  the  uufMff 
had  knowledge  of  the  equity  luH  and  thi 
contents    of    the    bill    therein,   there  « 
enough  to  put  the  company  on  iDquiiy  litl  ] 
the  state  of  the  title.    If,  under  saeh  M^  ; 
the  company  loaned  the  money,  U  iheMll 
its  willingness  to  take  the  riak  of  the  ^ 
ity  and  sufficiency,  of  the  title  of  ' 

*The  company  denied  knowledge  ef 
amended  declarations  beeauae  of  the  i 
defect  in  the  manner  of  keeping  th?  I 
in  the  clerk's  office,  wherela  tlw  eji 
actions  were  entered,  but  ao  atntenMil  MS- 
IT.  & 
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POD  the  pag«  of  tbe  docket  demoted  to 
Actions  of  th«  existence  of  aTn^itd' 
Hftti  to  the  dec  la  rat  ion  a.  The  amendmenta 
MKi  bowever,  duly  filed  iis  the  elerk's  offieep 
^  the  alleged  failisre  of  the  ckrk  to  prop- 
^jf  iudei:  the  a m end n tents  was  no  answer 
b  the  fmiJure  on  the  part  of  the  searcher  to 
liTQlue  the  files  for  the  purpose  of  seeing 
^  papers  in  existence  in  the  netiona.  l^ 
lli  matter  we  agree  with  the  opinion  of  the 
purt  of  ftppeala,  m  holding  th&t  the  respond- 
lU  here  were  in  nowise  responsible  for  the 
Deged  failure  of  the  clerk  to  make  addi- 
kuti  to  the  doeket  or  indoK  hook.  Nor  is 
^it  auf  evidence  that  the  persons  acting 
Ic  the  company  were  in  any  way  misled 
jf  inch  failure,  to  the  company^s  detriment. 
\  The  eoinpajiy  a^so  insists  that  it  ought  not 
b  k  charged  with  any  knowledge  of  any 
[yt  whit'h  was  known  only  by  Walter  and 
i^  ktcal  attorney.  The  company  asserts, 
fot.  that  Walter  and  the  local  attorney 
fm  not  its  agents ;  and,  in  any  event,  by 
ptifm  of  their  fraud,  knowledge  by  the 
ttopany  should  not  be  imputed  to  it  be- 
^mx  of  the  knowledge  of  its  agents.  The 
innpaDj  asserts  that  Walter  was  simply  the 
lEftident  of  its  local  bonrd»  composed  of  tbe 
toekholdera  in  the  company  residing  or  to 
Ifotdid  in  Washington,  and  that  hii  action 
fU  ttot  the  set  ion  of  an  agent  under  such 
teomitanees.  It  also  asserts  the  same 
^  m  regard  to  the  local  attorney,  and 
mm  liability  for  their  acts.  We  think  the 
l^bn  eaunot  be  maintained.  The  pres- 
idest  and  attorney  were  directors  of  the 
lottl  board  and  had  to  be  directors  before 
tiey  could  hold  either  ofUce,  and  the  loual 
iimrtorfi  had  to  be  approved  by  the  board 
(»f  tbe  main  office.  It  was  to  this  local  board 
ttat  the  appUcfttion  wa*  first  to  be  made  for 
4  toan^  and  it  was  to  be  approved  by  It  and 
tTtnatnitted  at  once  to  the  miiin  ofHce^ 
rigued  hy  the  president,  lecretary,  and  attor- 
ft?j  of  the  local  board  on  a  form  furnished 
|l^  thf  'association  to  applicants  for  a  loan. 
Ttansictiona  of  a  local  nature  were  put  in 
cUrge  of  the  local  attorney,  who  represent- 
ed the  w^mpany  at  his  locality,  and  loans 
*^  consummated  by  him  and  papers  sent 
to  him  by  the  company  for  bul^Ii  action  as 
*»i  necessary  for  the  completion  of  a  loan. 
^&  knowledge  of  the  attorney  and  of  the 
P^dent  of  the  board  in  regard  to  a  matter 
^Offliag  within  the  sphere  of  their  duty,  and 
*ftliiirid  while  acting  in  regard  to  the  same, 
lod  lending  to  the  company  in  New  Orleans 
^tit  report  which  it  was  their  duty  to 
^tf  must  be  imputed  to  the  company, 
^  fact  that  those  agents  committed  a 
ntnd  cannot  alter  the  legal  effect  of  their 
eti  (ff  of  their  knowledge  with  respect  to 
he  eompany  in  regard  to  third  parties  who 
id  no  connection  whatever  with  them  in 
M  V.  8. 


relation  to  the  perpetration  of  the  fraud,  and 
no  knowledge  that  any  such  fraud  had  been 
perpetrated.  There  is  no  pretense  of  any 
evidence  that  the  defendants  had  any  con- 
nection with  these  alleged  frauds,  and  no 
pretense  that  they  had  any  knowledge  of 
their  existence,  if  they  did  exist.  In  inch 
case  the  rule  imputing  knowledge  to  th^ 
company  by  reason  of  the  knowledge  of  its 
agent  remains. 

But,  even  if  it  be  assumed  that  the  com- 
pany had  no  more  than  a  knowledge  of  the 
equity  suit  and  its  dismissal  without  preju* 
dice,  it  simply  shows  that  the  company  was 
willing  to  take  th^  risk  of  the  title,  al- 
though confessedly  questionable. 

Upon  these  facts  we  cannot  see  that  the 
defendants  can  be  held  liable  to  the  plain- 
tiff on  account  of  any  failure  of  duty  cu 
defend  an  ta'  part.  If  the  buildings  were  being 
er€?cted  by  Bradshaw,  there  was  certainly  no 
duty  on  the  part  of  defendants  to  notify 
him  of  their  title  to  the  property,  and  wo 
cannot  see  th«t  there  was  any  such  duty 
resting  upon  the  defendants  to  endeavor  to 
find  out  through  what  sources  Bradsiiaw  ob- 
tained the  money  to  erect  tbe  buildings,  and 
to  inform  the  person  who  was  loaning  tbe 
money  that  the  defendants  claimed  the  prop- 
erty as  theirs. 

Assuming,  even,  that  the  company  mode 
the  loan  in  the  bona  fide  belief  that  Bradshaw 
had  title,  and  that  the  claims  *of  the  de-[294] 
fendaiits  to  the  ownership  of  the  lots  were 
not  well  founded,  and  also  that  no  knowl- 
edge of  the  agents  of  the  company  in  Wash- 
ington could  pniperly  be  imputed  to  it,  and 
we  still  have  the  fact  that  the  company 
loaned  its  money  with  knowledge  of  thi 
t'fjuity  suit  and  of  the  allegations  of  the 
hill  therein  regarding  the  title  of  the  de- 
fendants and  tbe  lack  of  any  title  in  Brad'- 
shaw.  Imputing  no  knowledge  to  the  com« 
pany  other  than  it  actually  possessed,  the 
same  couri^e  should  be  taken  with  the  de- 
fendants. In  that  case  we  have  their  sworn 
denial,  unaffected  with  any  proof  to  the  con* 
trary,  that  they  bad  any  actual  knowledge 
of  the  existence  of  the  deed  of  trust  or  of 
any  connection  of  the  company  with  Brad- 
shawj  or  of  any  advances  made  by  It  to 
Bradshaw,  until  February ^  IB95  (long  after 
all  the  moneys  had  been  advanced),  and, 
es-en  In  regard  to  Brads  haw  himself,  they 
notilltd  tbe  contractor  early  in  January, 
IBM,  that  they  owned  the  property  and  they 
would  not  be  responsible  for  any  expendi- 
tures made  by  Eradshaw,  and  that  if  tlio 
contractor  went  on  he  would  be  regarded  as 
a  trespasser. 

There  is  no  finding  that  Bradshaw  was  in* 
solvent,  or  that  the  defendants  had  ajiy 
knowledge  of  it  if  he  were  insolventj  and 
hence  there  la  nothing  to  lead  Ut  the  aa* 
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sumption  that  the  defendants  knew  the 
buildings  could  only  be  erected  by  Brndshaw 
with  borrowed  money,  and  nothing  to  show 
any  duty  on  the  part  of  defendants  to  take 
active  steps  and  make  a  search  to  endeavor 
to  find  out  who  was  loaning  him  money,  and 
on  what  security.  And  yet  this  is  the  con- 
tention on  the  part  of  the  complainant.  We 
think  it  must  be  regarded  as  an  extraordi- 
nary contention  and  an  unreasonable  appli- 
cation of  the  doctrine  of  constructive  notice. 
This  is  the  language  used  by  the  court  of 
appeals,  and  it  properly  describes  the  bitu- 
ation.  '  Certainly  constructive  notice  cannot 
be  applied  to  the  owner  of  property  in  re- 
gard to  the  existence  of  a  mortgage  thereon, 
placed  there  by  someone  who  did  not  own 
such  property.  The  owner  of  real  estate 
is  under  no  obligation  whatever  to  watch 
[285]  the  records  to  see  whether  someone  who  *doe8 
not  own  his  property  has  assumed  to  place 
a  mortgage  upon  it  or  convey  it  by  deed  to 
some  third  person.  The  defendants  knew 
Bradshaw  was  in  possession  and  they  saw 
buildings  being  erected  on  the  lots.  Were 
they  to  assume  that  Bradshaw  was  borrow- 
ing the  money,  and  that  they  must,  there- 
fore, go  to  work  to  find  out  from  whom  he 
was  borrowing,  and  notify  him  of  the  facts? 
They  in  fact  knew  nothing  of  the  deed  of 
trust,  but,  by  imputing  knowledge,  the 
claim  is  made  that  a  duty  founded  upon  such 
imputed,  but  not  upon  any  actual,  knowl- 
edge, rested  upon  defendants,  for  the  failure 
to  discharge  which  the  defendants  ought  to 
be  held  liable. 

No  case  has  been  called  to  our  attention 
which  in  any  degree  resembles  the  claifn 
made  by  the  company  herein.  The  man  who 
actually  erected  the  buildings  knew  all 
about  the  state  of  the  title,  and  that  it  was 
contested  by  the  defendants  in  the  most 
earnest  and  emphatic  manner  in  their  ac- 
tions of  ejectment  to  recover  the  lots.  The 
evidence  fails  to  show  that  the  company 
was,  before  the  money  was  advanced,  entire- 
ly innocent  of  any  knowledge  on  its  part 
which  would  lend  to  doubt  as  to  the  own- 
ership of  the  property  by  Bradshaw.  But, 
even  its  actual  good  faith,  in  the  popular 
sense,  cannot  charge  the  defendants  with  the 
duty  of  active  investigation  to  discover  from 
what  source  Bradshaw  obtained  the  money 
to  build.  The  simple  facts  are  that  the 
defendants  were  in  possession  of  the  prop- 
erty when  this  suit  was  commenced,  and 
they  ask  no  aid  from  a  court  of  equuy  to 
place  them  in  possession.  They  had  recov- 
ered it  in  their  actions  at  law,  and  a  court 
of  equity  will  not,  even  in  the  case  of  a 
bona  fide  improver,  grant  active  relief  in 
such  a  case.  2  Story,  Eq.  Jur.  12th  ed.  §3 
1237.  1238;  Williams  V.  (iibbes.  20  How.  535- 
638,  15  L.  ed.  1013,  1014;  Anderson  v.  Reid, 
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14  D.  a  App.  54;  Canal  Bank  t.  : 
111  U.  8.  66,  79,  28  L.  ed.  364,  858, 
Ct.  Rep.  303;  Searl  t.  School  Dist 
133  U.  8.  553,  561,  33  L.  ed.  740,  745^ 
Ct.  Rep.  374,  and  other  cases,  cited 
trial  judge  in  his  opinion,  and  in  the 
of  the  court  of  appeals.  The  case 
company  is  not  strengthened  by  its 
edge  that  the  title  of  Bradshaw  wi 
tionable. 

'Morgan  v.  Chicago  &  A.  R.  Co.  fl 
716,  720,  24  L.  ed.  743,  744,  cited, 
other  cases,  by  the  appellant,  has  no 
tion.    The  facts  are  so  wholly  diifi 
their  nature  as  to  present  a  case  wh 
not    touch    the    principle    decided 
There  was  conduct  on  the  part  of 
pellant  which  was  such   as  to  am« 
fraud  or  misrepresentation,  leading 
to  believe  the  existence  of  a  fact  a 
existence  of  which  appellee,  acted, 
no  cases  in  opposition  to  the  resalt 
arrived  at. 

The  decree  of  the  court  below  is  a 


MERCHANTS  HEAT  &  LIGHT  CO) 
Plflf.  in  Err., 

V. 

JAMES  B.  CLOW  &  SONa 

(See  S.  C.  Reporter's  ed.  286-2 

Pleading— objection  to  tervice  of  p 
effect  of  setting  up  crou  daim. 
The  lack  of  any  valid  sei 
process  upon  a  foreign  corporation  i 
defeat  the  jurisdiction  of  a  Federa 
court  of  an  action  in  which  such  cot 
pleaded  in  its  answer  a  demand  In 
ment, — especially  since,  under  tl 
practice,  as  defined  In  III.  B«r.  Sts 
110,  §§  30,  31,  the  defendant  may 
verdict  and  judgment  in  his  favor  i 
pears  that  the  plaintiff  is  indebted 
for  a  balance  when  the  two  claims 
against  each  other,  and,  after  the  cro 
is  set  up,  the  plaintiff  is  not 
dismiss  nis  suit  without  the 


defendant   or   leave   of   eourt   gru 
cause  shown. 

[No.  118.] 
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IN  ERROR  to  the  Circuit  Oo«rt 
United  States  for  the  Norttaa 
of  Illinois  to  review  a  judgmeut  !■ 
plaintiff  in  an  action  on  a  contract  a 
foreign  corporation.  Affirmed. 
The  facts  are  stated  in  the  opial 
Mr.  W.  H.  H.  XiUer  argued  the  m 
with  Messrs.  James  W.  Feeler,  C  GL 
and  Samuel  D.  Miller,  filed  a  brief  ft 
tiff  in  error: 


HsMmAim  Heat  4  H  Co.  ¥.  James 
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fTber^  fl^  p&rtj  oni^e  makes  objection  to 
ibi  junsdjctiofi  aad  raservoi  a  right  tlif^Tt- 
Qfidej,  he  doea  not  waive  an  illegality  in  the 
lemefl  if,  after  said  motion  ia  denied,  he 
tSMw^n  to  th&  merit  a,  get-oS  is  certainly 
pn  of  the  anjiwer  to  the  merit s,  and,  it 
mm  to  us,  is  no  waiter* 

C«tttml  Grain  &  Stock  Exchange  v.  Board 
of  Trade,  60  C.  C.  A.  2^9,  125  Fed.  463; 
kud^n  ^faehiner^  Co.  v.  American  Mfllle- 
ibli  Urn  Co.  127  F^d.  1008. 

Mr  Newton  Wyeth  argued  the  canse^  and 
litii  Meaars.  Warren  B.  Wilson  and  Walter 
Lflder,  filed  a  brief  for  defeudfint  in  error ; 

General  jurisdiction  of  the  court  not  baing 
h  question,  the  right  not  to  be  sued  in  tbe 
futiciilar  distriol  was  a  mere  personal  priv- 
ily, which,  of  eouree,  it  was  competent  for 
the  defendant  company  to  waive. 

SL  Loub  *;  S.  F.  K.  Co,  V.  McBride,  HI 
U.  a  L27,  3S  L.  ed.  659,  11  Sitp.  Q.  Rep. 

thf  right  to  set '00,  except  as  it  is  en- 
ittnxA  m  equity,  is  a  matter  of  local  legisla^ 
tkjft,  tad  the  Federal  oourta  aitting  in  any 
itit#,  when  dealing  with  tbe  subject,  will 
f^ibw  the  mles  established  by  the  tribunals 
i»f  tbe  state, 

Cfcimley  ir.  Slbiey,  20  C.  C.  A.  157,  U  U. 
S.Ap{^.  7[»5,  73  Fed.  9B2}  Dushane  t.  Bene^ 
M,  120  U.  6.  630,  m  L.  ed.  SIO,  7  Sup, 

LetTe  of  the  court  bas  been  held  hj  Illi- 
^^  ^meiona  to  mean  a  reasonable  diicre- 
twn  by  the  court,  and  further,  after  such 
plei  {ir  aotice  of  set -off,  the  plaintiff  cannot 
diitmis  against   the   objection    of    the    de- 

Eait  St.  Louis  v.  Thomas,  102  111-  453; 
Builer  t.  Cornell,  148  m.  276,  35  N.  E,  767, 

Hi,  JttBtice  Holmes  delivered  the  opinion 
ef  He  court  j 

This  case  comes  up  on  the  single  question 
of  the  jurisdietion  of  the  circuit  court,  which 
Vft^attvedby  bill  of  exceptions  and  stipula- 
^oa,  iDd  which  is  certified  to  this  court. 
Tbe  defendant  in  error,  the  original  plainti^, 
W4  hereafti^r  called  plaintiif,  is  an  lUinois 
ttrptiraticn;  tbe  plaintiff  in  error  is  a  purely 
Jwillndiana  corporation,  organized  for  the 
fbnushing  of  heat^  light,  and  power  in  In- 
^uiipolis.  The  questions  are  whether  the 
•^c«  of  the  writ  was  good  (Board  of  Trade 
T.Htmmond  Elevator  Co.  198  U.  S,  424,  435, 
<» Led.  nil,  1110,  25  Sup.  Ct.  Rep.  740),  or, 
^  npt,  whether  the  defendant  submitted  to 
Wwjtuiidiction.  The  material  facts  are  these: 
^e  terrice  was  upon  one  Schott  in  Chicago. 
«?  the  laws  of  Illinois  a  foreign  corporation 
**J  be  served  witb  process  by  leaving  a 
^J  with  ita  general  agent,  or  with  any 


agent  af  the  company.  Schott  had  an  entire 
eontract  with  the  defendant  by  which  he  wa« 
to  build  and  equip  the  plants  as^utite  general 
management  of  it,  and  operate  it  for  the 
company  until  fully  completed,  "^appruye 
contracts  therefor,"  certify  Mils,  and  have 
the  heating  plant  ready  for  service  on  De- 
cember 1,  1902,  and  finally  finished  by  July 
I,  1903.  Schott  was  acting  as  general  mana- 
ger under  this  contract  at  the  date  of  eerv- 
ice,  March  23,  1903,  and  did  any  purchasing 
•required  for  the  company  in  Illinois.  In  the [280]. 
same  capacity  he  made  the  contract  sued  up- 
on, which  was  for  nmterials  to  be  used  for 
equipping  the  plant.  He  made  it  in  the  city 
of  Chicago.  After  the  suit  was  begun,  a 
motion  to  quash  the  return  of  service  was 
maid^  and  overruled,  and  thereupon  the  de- 
fendartls,  after  exc^epting,  appeared,  as  or- 
dered, and  pleaded  the  general  issue  and 
also  a  recoupment  or  set-off  of  damages  un- 
der the  same  contract,  and  oven-harire^,  in 
excess  of  the  amount  ultimately  found  due 
to  tbe  plaintiff.  There  was  a  finding  for  the 
plaintiff  of  ?0,O82.2L 

It  is  tacitly  conceded  that  tbe  provision 
as  to  service  does  not  npply  unless  the  for- 
eign corporation  was  doing  business  m  the 
state.  If  it  was,  then,  under  the  decisions 
of  this  courtj  it  would  be  taken  to  have  as- 
sented to  the  condition  upon  which  alone  it 
lawfully  could  transact  inch  business  there. 
Old  Wayne  Mut.  Life  Aaso.  v.  McDonough, 
204  U.  S.  8,  antfc,  345,  27  Sup.  Ct.  Rep.  230. 
Whether  the  purchase  of  materials  for  the 
construction  or  equipment  of  its  plants  as  a 
preliminary  to  doing  its  regular  and  proper 
business,  which  necesaarily  would  be  trans- 
acted elsewhere,  in  the  state  of  its  incorpora- 
tion, is  doing  busint^ss,  within  the  meaning 
of  the  Illinois  statute,  was  argued  at  length 
and  preaeuts  a  question  upon  which  the  de- 
cisions of  tbe  lower  courts  seem  not  to  have 
agreed.  We  shall  intimate  no  opinion  either 
way,  because  it  is  not  necessary  for  the  de- 
cision of  tbe  caae,  in  view  of  the  aubmiasion 
to  the  jurisiliction  which  the  facts  dladose. 
We  assume  that  tbe  defendant  lost  no 
rights  by  pleading  to  the  merits,  as  required, 
after  saving  its  rights.  HiirkncsB  v.  Hyde, 
98  U.  iS.  470,  26  I^  ed.  237  j  Southern  P.  Co. 
V.  Denton,  146  U.  B.  202,  36  L.  ed,  943,  13 
Sup.  Ct.  Hep.  44,  But  by  setting  up  its 
counterclaim  tbe  defendant  became  a  plain* 
tiff  in  its  turn,  invoked  the  jurisdiction  of 
tbe  court  in  the  same  action,  and,  by  invok- 
ing, submitted  to  it.  It  is  true  that  tbe 
counterclaim  seems  to  have  arisen  wholly  out 
of  the  same  transaction  that  t^e  plaintifif 
sued  upon^  and  so  to  have  been  in  recoup* 
ment  rather  than  in  set-off  proper.  But, 
even  at  common  law,  since  the  doctrine  has 
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Et90]been  developed,  *a  demand  in  recoupment  is 
recognized  as  a  cross  demand,  as  distin- 
guished from  a  defense.  Therefore,  although 
there  has  been  a  difference  of  opinion  as  to 
whether  a  defendant,  by  pleading  it,  is  con- 
cluded by  the  judgment  from  bringing  a  sub- 
sequent suit  for  the  residue  of  his  claim,  a 
judgment  in  his  favor  being  impossible  at 
common  law,  the  authorities  agree  that  he 
is  not  concluded  by  the  judgment  if  he  does 
not  plead  his  cross  demand,  and  that  wheth- 
er he  shall  do  so  or  not  is  left  wholly  to  his 
choice.  Davis  v.  Hedges,  L.  R.  6  Q.  B.  687; 
Mondel  v.  Steel,  8  Mees.  &  W.  858,  872; 
O'Connor  v.  Varney,  10  Gray,  231.  This  sin- 
gle fact  shows  that  the  defendant,  if  he 
elects  to  sue  upon  his  claim  in  the  action 
against  him,  assumes  the  position  of  an  ac- 
tor and  must  take  the  consequences.  The 
right  to  do  so  is  of  modern  growth,  and  is 
merely  a  convenience  that  saves  bringing  an- 
other suit,  not  a  necessity  of  the  defense. 

If,  as  would  seem  and  was  assumed  by  the 
form  of  pleading,  the  counterclaim  was  with- 
in the  Illinois  statutes  (Charnley  v.  Sibley, 

20  C.  C.  A.  157,  34  U.  S.  App.  705,  73  Fed. 
980,  982),  the  case  is  still  stronger.  For  by 
that  statute  the  defendant  may  get  a  ver- 
dict and  a  judgment  in  his  favor  if  it  ap- 
pears that  the  plaint!  tl  is  indebted  to  him  for 
a  balance  when  the  two  claims  are  set 
against  each  other;  and  after  the  cross  claim 
is  set  up  the  plaint itT  is  not  permitted  to 
dismiss  his  suit  without  the  consent  of  the 
defendant  or  leave  ot  court  granted  for 
cause  shown.  111.  Rev.  Stat.  chap.  110,  §§ 
30,  31;  East  St.  Louis  v.  Thomas,  102  111. 
453,  458;  Butler  v.  Cornell,  148  III.  276,  279, 
35  N.  E.  767. 

There  is  some  difference  in  the  decisions 
as  to  when  a  defendant  becomes  so  far  an 
actor  as  to  submit  to  the  jurisdiction,  but 
we  are  aware  of  none  as  to  the  proposition 
that  when  he  does  become  an  actor  in  a 
proper  sense  he  submits.  De  Lima  v.  Bid- 
well.  182  U.  S.  1,  174,  45  L.  ed.  1041,  1047, 

21  Sup.  Ct.  Rep.  743;  Fisher  v.  Shropshire, 
147  U.  S.  133,  145.  37  L.  ed.  109,  115,  13  Sup. 
Ct.  Rep.  201;  Fanner  v.  National  Life  Asso. 
138  N.  Y.  265.  270,  33  X.  E.  1075.  As  we 
have  said,  there  is  no  question  at  the  i)resent 
day  that,  by  an  answer  in  recoupment,  the 
defendant  makes  himself  an  actor,  and,  to 
the  extent  of  his  claim,  a  cross  plaintiff  in 
the  suit.     See  Kelly  v.  Garrett,  6  111.  649, 

lt91]652;  Ellis  v.  'Cothran,  117  111.  458,  461.  3 
N.  E.  411;  Cox  v.  Jordan,  86  111.  560,  565. 
Judgment  affirmed. 

Mr.  Justice  Brewer,  Mr.  Justice  Peckfaam, 
and  Mr.  Justice  Day  dissent. 
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STATE  OF  MONTANA  EX  REL.  CHARL 
S.  HAIRE.  Plff.  in  Err., 

V. 

JAMES  H.  RICE,  as  State  Treafluren 
(See  S.  C.  Reporter's  cd.  291-301.) 

Error  to  state  court — ^Federal  qnestioa. 

1.  The  claim  of  a  right  under  an  *ii> 
thority  exercised  under  the  United  Stato^" 
within  the  meaning  of  U.  S.  Rev.  Stat  f 
709,  U.  S.  Comp.  Stat.  1901,  p.  575,  dcftnh^ 
the  appellate  jurisdiction  of  the  Suprm 
Court  of  the  United  States  over  itati 
courts,  is  presented  by  a  contention  that  a 
Montana  statute  was  authorized  bv  the  (■• 
abling  act  of  Feb.  22,  1889  (25  Stat  at  L 
676,  chap.  180),  and  was  therefore  valii 
even  if  repugnant  to  the  Conititutkm  d 
that  state. 

Error  to  state  court — Federal  question— hi« 
raised. 

2.  A  right  claimed  under  an  authorit) 
exercised  under  the  United  States  will  bi 
regarded  as  '^specially  set  up  or  claimed,' 
within  the  meaning  of  U.  S.  Rev.  Stat  | 
701),  de6ning  the  appellate  jurisdiction  of  th 
Supreme  Court  of  the  United  States  oras 
state  courts,  where  it  clearly  and  nana 
takably  np{>ears  from  the  opinion  of  thi 
state  court  that  tlie  Federal  question  wa 
assumed  to  be  in  issue,  that  the  dericioi 
was  against  the  Federal  claim,  and  that  thi 
dcci^^ion  of  the  onestion  was  essential  t 
the  judgment  rendered. 
Constitutional   law — legislatiTe  disposal  a 

public  lands  under  congressional  authoiir 
—effect  of  restraints  in  state  CoastiM 
tion. 

3.  The  Montana  legislature  must  set  ft 
subordination  to  the  state  Constitutioa  i 
executing  the  authority  intrusted  to  it  b 
Congress  in  the  enabling  act  of  Feb.  22. 18B 
§  17,  which  granted  certain  publie  lands  t 
the  state  for  a  normal  school,  to  he  bdi 
appropriated,  and  disposed  of  exclnsivel; 
for  that  purpose,  in  -nrh  manner  aa  tb 
legislature  should  provide. 


Note. — On  the  general  subject  of  writs  a 
error  from  United  States  Su'imne  Coart  U 
state  courts — see  notes  to  ^lartin  t.  HbiI' 
er,  4  L.  ed.  U.  S.  07;  Hamblin  v.  WestA 
l^nd  Co.  37  L.  ed.  V.  S.  267;  Re  Buchasu^ 
39  L.  ed.  U.  S.  884;  and  Kipley  t.  Illisoi^ 
42  L.  ed.  U.  S.  998. 

On  what  adjudications  of  state 
can  be  brought  up  for  review  In  the  8i 
(^urt  of  the  United  SUtes  by  writ  of'tfl* 
to  those  courts — see  note  to  Apex  Trasi^ 
(*o.  V.  Garbade,  62  L.R.A.  613. 

On  how  and  when  questions  niHt  ^ 
raised  and  decided  in  a  state  court  la  ori' 
(f»  make  a  case  for  a  writ  of  error  froB 
the  Supreme  Court  of  the  United  Statai- 
Aee  note  to  Mutual  L.  Ina.  Go.  v.  McGM 
63  L.R.A.  33. 

On  what  questions  the  Federal 


Court  will  consider  in  rcfiewing  the  Jstt 
ments  of  state  courts — see  note  to  MisiiV 
ex  rel.  Hill  v.  Dockeiy,  63  L.R^571. 


MbiffT.&Ki.  la  &EL.  Uassm  t.  Kick. 
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Imr  to  state  court— Hjueationa  reviewable — 

filiditj  of  state  statute  un^er  state  Con- 
itilutidii. 

4.  Th^  decision  of  the  highest  court  of 
ft  itote.  tlrnt  a  state  statute  ii  repugnant 
tfi  the  Constitution  of  that  it  ate,  is  eondvi- 
ii?i  vipon  the  Supreme  Court  nf  the  United 
filiiea  m  renewing  the  judgment  of  thp 
itite  court. 
Error  to  state  court--scope  of  review — quea* 

tioas  QOt  laised  in  time, 

5.  Eai^ing  the  Federal  qnegtion  for  the 
Silt  time  in  the  petition  for  a  writ  of  error 
\a  %  aUle  eourt  and  in  the  ftccompanyiog 
isaisnmpiit  of  errors  la  not  sufficient  to  en- 
ibli!  Ibe  Supreme  Court  of  the  United  States 
fe  ervMid^T  that  questioiit  even  though  an- 
gtkr  Federal  question  has  been  properly 
nhed  sod  brought  up  bj  the  same  writ  of 

[No.  252,J 

toied  January  7.  S»  HKJ7.    Decided  Janti- 
'ary  28,  1007. 

Iy  ERROR  to  the  Supreme  Court  of  the 
Stale  of  Montana  to  review  a  judgment 
k  fiToT  of  respondent  in  a  proct^eding  to 
eampel  the  state  treasurer  by  mandamus 
to  pay  a  claim  of  an  architect  for  services 
jeriormed  in  the  erection  of  an  addition  to 
tk  lUte  normal  scbooL  Attirmed. 
Sep  same  case  below,   33  Mont.   363,  83 

Slutenient  by  Mr.  Justice  Moody: 
By  an  »ct  approved  February  S2,  18S9  (25 
Btjtt.  at  L  676,  chap.  ISO),  hereafter  referred 
I  to  M  the  enabling  iLct,  the  state  of  Montana 
Pl]*iti^  with  other  states,  admitted  to  the 
'  Union,  By  it  grants  of  public  lands  were 
=»flde  by  the  United  Stated  to  the  several 
ititea  admitted,  of  which  only  those  made 
^?  ^  17  need  be  stated  here.  By  that  flec- 
tioofrnnts  were  made  to  the  state  of  Mon- 
tui  m  Che  following  terms : 

"lo  the  state  of  Montana:  For  the  es- 
t*blisliincnt  and  maintenance  of  a  school  of 
iDinefl,  one  hundrc*!  thousand  atTes;  for  state 
^OTTfrai  schools^  one  hundred  thouaand  acres; 
ht  iifrieultural  colleges,  in  addition  to  the 
ETint  hereinbefore  made  for  that  purpose, 
%  tlsousand  acres;  for  the  establishment 
flf  »  state  reform  school,  fifty  thousand 
icr^;  for  the  establijihment  of  a  deaf  and 
dutab asylum,  fifty  thousand  acres;  for  pub- 
^-  Ijiiildiups  at  the  capital  of  the  state,  in 
i^ilition  to  the  grant  hereinbefore  made  for 
tli»t  purpose,  one  hundred  and  fifty  thou- 
*act  acres. 

"  ♦  »  .  And  the  landa  granted  hi/  this 
N«i  of  ewclusii^ly  for  the  purposes  herein 
•eniwmed,  in  such  manner  as  the  legi&iuture 
^t^wm  shall  be  held^  appropriatedj  and  dis- 
i  the  re»p€eiiv*  ttatm  may  t^t^eralfi^  pro- 


Provision  wna  made  in  the  act  for  the  M- 
lection  of  the  granted  lauds  from  the  sur- 
veyed, unreserved,  and  unappropriated  public 
lands  of  the  United  States,  and  eeleetions 
were  made  by  the  state  of  Montana.  The 
ronatitutional  convention  of  Montana  adopt- 
ed an  ordinance  designated  as  Ordinance  No. 

1,  entitled  '-Federal  Relationi/'  which  or* 
dained  that  ''the  state  hereby  accepts  the 
several  grants  of  land  from  the  United 
States  to  the  state  of  Montana^  ,  .  . 
upon  the  terms  and  conditions  therein  pro- 
vided." An  act  of  the  legialative  assembly 
of  the  state  of  Montana,  approved  February 

2,  1905,  authorized  and  directed  the  state 
hoard  of  land  commissioners  to  sign  and  ia- 
sue  interest -bearing  bonda  to  the  amount 
of  !^7fi,000^  for  the  principal  and  interest  of 
which  the  atate  of  Montana  should  not  be 
liable  {%  1),  and  directed  the  state  treas- 
urer to  sell  the  bonds  (§6).  Section  7  di- 
rected that — 

**The  moneys  derived  from  the  sale  of  said 
bonds  shall  be  used  to  erect,  furnish,  and 
oquip  an  addition  to  t1ie  preaeut'state  nor-[S99J 
mal  school  building  at  Dillon,  Montttna,  and 
shal]  be  paid  out  for  such  purpoae  by  the 
state  treasurer  upon  vouchers  approved  by 
the  executive  board  of  the  state  normal 
school,  and  allowed  and  ordered  paid  by  the 
state  board  of  examiners/* 

The  law  further  provided  that  all  mims 
r^lized  from  the  sale  of,  or  the  leasing  of, 
or  from  Licenses  to  cut  trees  on,  the  lands 
granted  for  the  state  normal  school  by  §  17 
of  the  enahliiig  act,  should  be  pledged  as 
security  for  the  payment  of  the  principal 
and  Interest  of  the  bonds  issued  under  ths 
act,  and  should  be  set  apart  as  a  separate 
fund  for  that  purpose.  It  was  made  the 
duty  of  the  state  treasurer  to  keep  such 
money  in  a  fund  to  be  designuted  as  the 
state  normal  school  fund,  and  to  pay  there- 
from the  principal  and  interest  of  the  bonda 
authorized  by  the  act. 

Section  12,  article  U,  of  the  Constitution 
of  the  state  of  Montana,  is  as  follows: 

*'Tho  funds  of  the  state  university  and  all 
other  state  insJ:itutions  of  learning,  from 
whatever  source  accruing,  shall  forever  re- 
main inviolate  and  sacred  to  the  purpose  for 
which  they  were  dedicated.  The  variou* 
funds  shall  be  respectively  invested  under 
such  regulations  as  may  be  prescribed  by 
law,  and  shall  he  guaranteed  by  the  state 
against  loss  or  diversion*  The  interest  of 
said  invested  funds,  together  with  the  rents 
from  leased  lands  or  properties,  shall  be  de- 
voted to  the  muint4*nance  and  perpetuation 
of  these  respective  institutions." 

The  bonds  authorized  by  the  foregoing 
law  of  the  state  of  Montana  were  duly  of- 
fered for  sale,  and  purchased  by  the  state 
board  of  land  commissioner  a  themselves  as 
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an  investment  of  the  common  school  fund 
of  the  state. 

Charles  S.  Haire  performed  valuable  serv- 
ices as  an  architect  in  the  erection  of  an 
addition  to  the  state  normal  school,  ob- 
tained vouchers  approved  and  allowed  in  the 
manner  prescribed  in  §  7  of  the  state  law, 
and  presented  the  vouchers  to  the  state 
treasurer,  who  declined  to  pay  them,  where- 
upon the  state  of  Montana,  on  his  relation, 
[2M]brought  a  petition  in  *the  supreme  court  of 
the  state  of  Montana  against  the  state 
treasurer,  praying  an  alternative  writ  of 
mandamus,  directing  the  respondent  to  pay 
his  claim  out  of  the  fund  created  by  the 
sale  of  bonds  aforesaid,  or  to  show  cause  for 
the  refusal.  The  alternative  writ  issued, 
and  to  it  the  respondent  interposed  a  demur- 
rer and  a  motion  to  quash.  The  only  reason 
alleged  by  the  respondent  in  support  of  his 
pleadings,  material  here,  was  that  the  act 
of  the  legislature  was  in  violation  of  the 
Constitution  of  Montana.  The  case  was 
heard  by  all  the  judges  of  the  supreme  court 
of  the  state,  as  an  original  case,  and  it  was 
adjudged  that  the  alternative  writ  of  man- 
damus be  quashed  and  the  proceedings  dis- 
missed, for  the  reasons  that  the  act  author- 
izing the  issue  of  the  bonds,  secured  by 
pledge  of  the  proceeds  of  the  lands,  was  a 
violation  of  §  12,  article  11,  of  the  state 
Constitution,  and  that  this  section  of  the 
Constitution  was  not  in  conflict  with  §  17  of 
the  enabling  act.  Uaire  then  petitioned  the 
court  tor  a  rehearing,  alleging  the  following 
reasons: 

1st.  Because  the  opinion  is  inconsistent 
and  contradictory; 

2d.  Because  the  court  does  not  give  any 
force  or  effect  to  the  requirements  of  §  17  of 
the  enabling  act.  that  the  lands  granted  for 
a  state  normal  school  shall  be  appropriated 
for  the  purpose  for  which  the  grant  is  made, 
and  in  other  respects  misconstrue  §  17; 

3d.  Because  the  court  misconstrued  §  12, 
article  11,  of  the  Constitution  of  Montana. 

In  the  furtlier  dcvelopnu»nt  and  specifi- 
cation, in  the  petition  for  rehearing,  of  the 
second  reason,  it  appears,  in  substance,  that 
among  the  grounds  rolicd  upon  to  support  it 
were  the  claims  that  §  17  of  the  enabling 
act  had  directed  that  the  legislature,  and  not 
the  state,  should  dispose  of  the  granted 
lands;  that  the  lands  or  their  proceeds  were 
appropriated  by  Congress  to  the  establish- 
ment as  well  as  the  maintenance  of  the  nor- 
mal school ;  and  that,  in  acting  in  pursuance 
of  the  authority  conferred  by  Congress,  the 
legislature  was  not  restricted  by  the  Con- 
stitution of  the  state,  which  in  that  respect 
[S05]was  subordinate  *to  Hke  authority  of  a  law 
of  the  United  States.  The  supreme  court  of 
the  state  took  the  petition  for  rehearing 
und«r  advisement,  modified  slightly,  but  not 
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essentially,  its  former  opinion,  which  h. 
passed  adversely  on  the  claims  of  the  | 
titioner  set  forth  in  the  petition  for  rehe^ 
ing,  denied  the  rehearing,  and  entered  fta 
judgment  for  the  respondent.  Wherenpi 
this  writ  of  error  was  brought,  masigniitg  j 
errors: 

"1.  The  said  court  erred  in  holding  iadd» 
ciding  that  the  act  of  Congress,  approfd 
February  22,  1889,  providing,  among  otkr 
things,  for  the  admission  of  Montana  lito 
the  Union,  and  known  as  the  'enabling  set,' 
does  not  authorize  the  legislative  asscnblf 
of  the  state  of  Montana  to  appropriate  m 
apply  the  proceeds  derived  from  the  sale  er 
leasing  of  the  lands  granted  to  said  ititi 
by  §  17  of  said  act  for  state  normal  Mkooh, 
or  from  the  sale  of  the  timber  thereoo,  to 
the  establishment  of  such  schoola 

''The  court  erred  in  holding  that  §  12  •( 
article  11  of  the  Constitution  of  the  iUte, 
as  construed  by  said  court,  is  not  repnguift 
to  §  17  of  said  act  of  Congress,  and  is  tmM. 

"3.  The  court  erred  in  holding  and  Mi- 
ing  that  §  12  of  article  11  of  the  ConstitntiM 
of  the  state  of  Montana,  as  constmsd  \(j 
said  court,  does  not  impair- the  obligatioiol 
the  contract  resulting  from  the  aoeepUiff 
of  the  grant  of  lands  made  to  the  state  of 
Montana  by  §  17  of  said  act  of  Congma 

"4.  The  court  erred  in  holding  and  deeid 
ing  that  the  proceeds  derived  from  the  m1 
of  said  lands  and  the  timber  thereon  coniti 
tute  a  permanent  fund,  no  part  of  wUei 
can  be  used  to  establish  a  state  murmM 
school,  or  for  any  other  purpose,  eieept  tte 
of  investment. 

**5.  The  court  erred  in  holding  and  Md 
ing  that  the  interest  received  from  the  ii 
vestment  of  the  proceeds  of  the  lale  of  id 
lands  and  the  timber  thereon,  togetk« 
with  the  rents  derived  from  leasing  ni 
lands,  can  be  used  only  for  the  pnrpoM  i 
maintaining  and  perpetuating  a  state  BOi 
mal  school. 

*"6.  The  court  erred  in  holding  and  dfrii 
ing  that  the  act  of  the  legislative  asscnbl 
of  the  state  of  Montana,  entitled  'An  Act  1 
Enable  the  Normal  School  Land  Qraat  to  1 
Further  Utilized  in  Providing  Additiov 
Buildings  and  Equipment  for  the  State  No 
mal  School  College,'  approved  Febrvarr 
1905,  is  invalid,  as  being  in  eonfllict  with 
12  of  article  11  of  the  ConsUtntion  el  ii 
state  of  Montana. 

"7.  The  court  erred  in  denying  the  spH 
cation  of  plaintiff  in  error  for  n  writ  of  ail 
date." 


Mr.  Milton  S.  Ovnn  argued  thn 
filed  a  brief  for  plaintiiT  in 

If  it  was  the  bitention  of 
the  grant  to  the  state  normal 
constitute  an  endowment  for  the 
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iiflc«  ind  perpetuation  at  buch  school/'  it 
cfrUmly  foUows  that  Congresa  also  in- 
temJ^  that  the  grant  for  public  buildings 
tt  U«  i^Apital  9f  the  elate  flhoiild  con&titute 
U)  eodowuiettt  for  the  mainteoance  and  per- 
p«iuitic>Q  of  su«:b  bnildinga.  Tbia  muat  be 
Wit  or  the  Language  used  in  expressing  tbe 
mt^ntios  has  one  meaning  &a  applied  to  the 
g^t  for  a  normal  achooLp  and  another 
iBeuLmg  nfl  i^pplied  to  the  grant  for  build - 
ingi  At  the  capital. 

Tk  aupretne  court  of  the  state  has  de- 
eidsii  that  Congre^  intended  that  the  pro- 
ee«d»  d  the  landa  granted  for  public  buiM^ 
b^  At  tbe  capital  should  be  u^ed  for  the 
pi^poie  of  erecting  such  buildings. 

Stite  ei  rel.  Bickford  T*  £3ook,  17  Mont. 
m,  U  Fac.  928. 

Tb  erection  of  buildings  for  a  state  nor- 
M  school  18  the  eatabliabment  of  such 
*^1,  within  the  meaning  of  the  word  ^^es- 
kblislimeot"  as  used  in  the  enabling  act. 

Slen\  Const.  ;  1139. 

Tie  authority  to  appropriate  the  lands 
to  lb*  purpose  of  the  grant  authorized  tbe 
ipptoion  of  the  proceeds  received  from 
tbf  ule  of  the  lands  to  the  erection  of  such 
boiMiap. 

Tbfl  fimdameotal  rule  in  construing  stat- 
at«ii  to  a&certaJn  the  intention  of  the  law- 
^king  power,  and  to  give  effect  to  such 
'Jitesr,  even  though  it  does  not  conform  to 
^  letter  of  the  statute. 

CtnETch  of  the  Holy  Trinity  v.  United 
^tH,  143  U,  8.  457.  36  L.  ed.  220,  12  Sup. 
^  %  511;  Heydenfeldt  v.  Daney  Gold  & 
8^  Mn.  Co.  93  U.  S.  634,  23  L.  ed.  m>5. 

It  k  not  the  state  to  which  power  ii 
P>Jited  to  determine  the  manner  in  which 
^^  ttadj  ahall  be  held,  appropriated,  and 
wpMed  of,  hut  such  power  is  conferred 
%iii  tbe  legislature  of  the  state.  There  is 
*clc4r  dkttnctJOD  between  the  state  and  the 
^*p]*tut^  of  the  state. 

Poindexter  v,  Greenhow,  114  U.  S.  270, 
®  L  ri.  IB5,  5  Sup.  a.  Rep.  903,  S62. 

Did  the  acceptance  of  the  grant  contained 
^  '  17  of  the  enabling  act  create  a  con- 
^.uid  does  i  12  of  article  11  of  the  Con- 
^tilmion^  ai  i^nstrued  by  the  supreme  court 
°'  tb  ftftte,  impair  the  obHgation  of  such 
ojatrtctt 

^cl>«  V.  Mathis,  4  Wall.  143,  16  L.  ed, 
5^^*;  Miisomi,  K.  *  T.  R,  Co,  v,  Kansas  P. 
^Co.  gi  u.  S.  491,  24  L.  ed.  1095;  SchuJen- 
H  f^  Harriman,  21   Wall.  44,  22  L.  ed. 

^h  Gunn  V.  Barry.  15  Wall.  610,  21  L,  ed. 

112, 

,^-  llbcft  J.  Galen  argued  the  cause,  and, 
^^  Measra.  W.  H.  Poorman  and  E.  M.  Hall, 
^  i  brief  for  defendant  in  error: 

"^  Federal  question  is  inirolved. 

5fi0»  County  V.  Burlington  A  M.  Ri^er  R. 
^  107  U.  B.  557,  27  L.  ed.  578,  2  Sup.  a. 


Eep,  ti54;  United  States  t.  Des  Moines  Nav. 
&  R.  Co.  142  U.  S.  511,  35  L.  ed.  1090,  IS 
Sup,  Ct.  Rep.  308;  Kennard  v.  Nebraska,  180 
U,  S.  304,  48  L.  ©d.  1176,  22  Sup.  Ct.  Rcpw 
879, 

The  conatruction  placed  upon  a  state 
atatute  or  a  state  C^onsLitution  by  the  high- 
est tribunal  of  the  state  will  he  regarded 
as  cooclusive  upon  the  Federal  court  as  to 
the  state  law, 

Williams  v,  Eggleston,  170  U.  S.  304,  311, 
42  L.  ed.  1047»  1049,  18  Sup.  a.  Rep,  817; 
Adams  Exp.  Co.  v.  Ohio  State  Auditor,  165 
U.  S.  194,  219,  41  L.  ed.  683,  694,  17  Sup.  Ct. 
Rep.  305;  Cook  County  v.  Calumet  ^  a 
Canal  &  Dock  Cd.  138  U.  S.  635,  651,  34  I* 
ed.   1110,   1115,   11   Sup.  Ct.   Rep.  435. 

A  grant  oi  land  to  the  state  for  the  pur* 
pose  named  in  tbe  act,  that  leaves  the  state 
the  sole  judge  of  when  that  purpose  ic  ao> 
comptis»hed,  is  not  a  grant  on  condition. 

Mills  County  v.  Burliagton  &  M.  River  R^ 
Co.  Bupra;  United  States  v,  Louisiana^  127 
U.  S.  1B2,  32  L.  ed.  66,  8  Sup.  Ct.  Rep.  1047; 
Cook  County  v.  Calumet  &  C.  Canal  6l  Dock 
Co.  138  U.  S.  636,  34  L.  ed.  1110,  11  Sup.  CL 
Rep.   436. 

If,  then,  this  grant  ia  without  oondition^ 
the  state  owns  these  lands  the  same  tm 
though  title  bad  been  obtained  from  some 
other  source.  Being  the  owner  of  the  fee 
simple,  wilhout  condition  or  restriction,  the 
state,  in  i;he  exercise  of  its  sovereign  au* 
thorlty,  caa^  either  by  const  it  utional  prch- 
viaion  or  legislative  enactment,  place  a  re* 
striction  upon  the  use  of  these  funds. 

The  words  'establish"  and  "establish- 
ment,** standing  alone,  are  never  construed 
in  the  sense  of  "to  construct"  or  **to  erect" 
buildings.  They  are  used  in  connection  with 
incorporeal  rather  than  corporer^l  things, 

Webstcr^B  Century,  and  BouTier'a  Dicta*, 
''establish"  I  Brockport  v.  Green,  3S  Miae. 
231,  79  N-  Y.  Supp.  418. 

It  is  clear  from  the  context  of  the  en* 
abling  act  that  tbe  phrase,  *'for  the  estah- 
lishTnent  and  maintenance  of,"  as  used  fa 
I  17,  means,  '^for  the  endowment  and  maia- 
tenance  of." 

16  Cyc.  Law  &  Proc,  p.  591. 

"Maintenance"  means  the  running  or  cur- 
rent expenses,  and  does  not  include  the  cou- 
struction  of  buildings. 

Shftldon  v.  Purdy,  17  Waah,  136,  49  Pa«. 
230;  MitcheU  v,  Cblgan,  122  Cal.  296,  54  Pac 
906;  Roach  V.  Gooding,  11  Idaho,  244,  81 
Pac.  644, 

I 

Mr.  Justice  Moody,  after  making  the  fore- 
going statement^  delivered  the  opinion  of  tha 
court: 

The  objection  Is  made  that  no  Federal 
question  is  presented  by  the  record.  It  muat, 
therefore,  be  determined  whether  the  eontro- 
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irersy  turned  in  the  state  court  upon  any 
Federal  question,  and,  if  so,  whether  it  was 
raised  and  decided  in  that  court  in  a  manner 
required  to  give  this  court  jurisdiction  to 
re-examine  the  decision  upon  it.  The  juris- 
diction to  do  this  depends  upon  whether  the 
ease  falls  within  that  part  of  §  709  of  the 
Revised  Statutes  (U.  S.  Comp.  Stat.  1901, 
p.  575),  by  which  this  court  is  given  the 
authority  upon  writ  of  error  to  re-examine 
the  final  judgment  or  decree  of  the  highest 
court  of  a  state,  **where  any  title,  right, 
privilege,  or  immunity  is  claimed  under  the 
Constitution,  or  any  treaty  or  statute  of, 
or  commission  held  or  authority  exercised 
under,  the  United  States,  and  the  decision  is 
against  the  title,  right,  privilege,  or  immu- 
•  nity  specially  set  up  or  claimed,  by  either 
party,  under  such  Constitution,  treaty,  stat- 
ute, commission  or  authority."  Our  jurisdic- 
tion in  this  case  does  not  exist,  unless  a 
right  claimed  under  a  law  of  the  United 
States,  or  an  authority  exercised  under  the 
United  States,  was  specially  set  up  in  and 
denied  by  the  supreme  court  of  Montana. 
A  brief  discussion  of  the  facts  will  determine 
whether  these  conditions  of  jurisdiction  are 
present.  The  United  States  granted  to  the 
state  of  Montana  100,000  acres  of  the  public 
lands  for  a  normal  school,  to  be  held,  ap- 
propriated, and  disposed  of  for  such  purpose, 
in  such  manner  as  the  legislature  should  pro- 
vide. The  legislature,  by  a  law  enacted  in 
due  form,  did  provide  that  bonds  should  be 
|S98]issued,  secured  by  the 'proceeds  of  the  sale 
or  lefesin^  c'  the  lands;  that  the  proceeds 
of  the  bonds  enould  be  used  for  the  erection 
of  an  addition  to  a  normal  school  building 
and  paid  out  for  that  purpose  on  approved 
vouchers.  In  elTect,  though  by  a  circuitous 
method,  this  was  a  devotion  of  the  proceeds 
of  the  sale  of  the  land  to  the  erection  of  an 
addition  to  the  building.  Haire  presented  to 
the  state  treasurer,  the  custodian  and  dis- 
bursing officer  of  the  fund,  approved  vouch- 
ers for  his  claim  for  services  in  the  erection, 
and  payment  of  them  was  refused.  The 
state,  on  relation  of  Haire,  by  proceedings 
which  were  <leemed  appropriate  in  form, 
■ought  to  enforce  against  the  state  treas- 
urer the  payment  of  the  vouchers,  claiming, 
as  appears  from  the  opinion  of  the  state 
court: 

First.  That  the  legislature  had  authority, 
under  a  statute  of  the  United  States,  name- 
ly* §  17  of  the  enabling  act,  to  deal  with 
the  lands  as  it  did  by  the  bond  act; 

Second.  That  the  bond  act  was  not  in  vio- 
lation of  the  state  Constitution;  and. 

Third.  Ihat  if  it  were  in  violation  of  that 
Constitution,  the  law  enacted  in  pursuance 
of  an  authority  granted  by  the  l'nite<l 
States  was  valid  and  effective  notwithstand- 
ing. All  three  of  these  claims  were  deuied 
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by  the  state  court.  The  first  and  thirl  i 
clearly  claims  of  a  "right  under  an  antbcNi 
exercised  under  the  United  States."  ai 
therefore,  raised  a  Federal  question.  Ksga 
V.  Tyler,  1  Black,  195, 17  L.  ed.  137.  Bat  it 
not  enough  that  a  claim  of  a  Federal  rigj 
arose  upon  the  facts.  It  must  also  sppa 
affirmatively  that  the  right  was  '^pedilli 
set  up."  No  reference  was  made  to  u] 
Federal  right  in  the  petition  for  the  writ  d 
mandamus,  the  demurrer,  or  the  motico  ti 
quash,  and  the  petition  for  a  nhnna^ 
where  the  Federal  question  was  first  brought 
forward  by  the  plaintiff  in  error,  so  fir  M 
the  record  discloses,  was  denied  by  the  eoot 
It  is  not  enough  that  the  Federal  qneiUoi 
was  first  presented  by  a  petition  for  rehMr* 
ing,  unless  that  question  was  thereupon  cos- 
sidered,  and  passed  on  adversely  br  the 
court.  Corkran  Oil  &  Development  Ca  r. 
Arnaudet,  199  U.  S.  182,  50  L.  ed.  143,  21 
Sup.  Ct.  Rep.  41. 

*But  an  examination  of  the  opinion  of  tht| 
supreme  court  of  the  state  shows  cletrly 
that  that  court  decided  two  questions:  Fint. 
that  the  bond  act  was  in  violation  of  {  IS  rf 
article  11  of  the  state  Constitution,  vhkh 
in  substance  provided  that  all  funds  of  the 
state  institutions  of  learning  should  be  is- 
vested  and  only  the  interest  upon  then  sm^ 
for  the  support  of  those  institution!;  tii 
second,  a  question  stated  in  the  opinios  i> 
follows:  *'But,  on  behalf  of  the  r-'itor.  it 
is  contended  that  by  the  terms  of  $  17  of 
the  enabling  act  the  hinds  granted  to  the 
state  for  normal  school  purposes  an  to  he 
held,  appropriated,  and  disposed  of  [exeta- 
sively]  for  normal  school  purposes,  is  each 
manner  as  the  legislature  of  Montana  M7 
provide,  and  that  this  act  is  suflkicatly 
broad  to  warrant  the  legislature  in  bono** 
ing  money  and  pledging  such  lands  for  the 
payment  of  the  principal  and  intemt.  AiA 
it  is  further  contended  that,  if  |  12  of  artidi 
11  of  the  Constitution  contravenes  the  pio- 
visions  of  §  17  of  the  enabling  set.  jl  K  '^ 
invalid  and  of  no  force  or  effect"  [8S  f^ 
876  j ;  which  was  decided  adversely  to  the 
contentions  stated.  The  dedsion  of  both 
questions,  as  the  court  determined  the** 
was  essential  to  the  judgment  reidcre'* 
and  the  decision  of  the  second  was  a  H^ 
tinct  denial  of  the  Federal  right  ckincd  hj 
the  plaintiff  in  error.  Where  it  clcariy  sii 
unmistakably  appears  from  the  opisioB  of 
the  state  court  under  reriew  that  A  M»l 
question  was  assumed  by  the  highest  ttH^ 
of  the  state  to  be  in  issue,  was  aetnsllj  ^ 
oided  against  the  Federal  claim,  and  thi^ 
rinion  of  the  question  waa  nssintlsl  ts  A* 
ju( lament  rendered,  it  is  ■wflkiiinl  ts  ^ 
tills  court  authority  to  n-mMamSm  M 
1 1 II est  ion  on  writ  of  error.  San  Josf  ImI^ 
Water  Co.  v.  San  JosC  BmmA  Go.  M  UK 
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m,47  L.  ed.  TAB,  23  Sup.  Ct.  Rep.  487.    Ap- 
I  plytnf  thit  rule  to  the  case,  there  b  juris- 
dktjjis  to  re-exainine  the  claim  of  the  plAfa- 
'    tif  in  error  on  its  meriti. 

In  lupport  of  it  tbe  plaiatifT  In  error  ar- 
pm  Ihftt  the  grant  of  all  the  land  by  the 
eubling  act  was  by  an  ordinance  accepted 
bythi  atate  **upoD  the   terms  and  conditions 
tiierein  priwided;"  that  the  legialature  of  the 
fi]itaU?  wm,  bj  the  last  *  clause  of  ft  17,  ap- 
j»iiit<?d  as  agent  of  the  United  Statea.  with 
k\\  power  to   ilispose  of  the  lands   in  any 
OMBer   which    it   deemed   fitting,   provided 
nlf  that  the  lands  or  their  proceeds  should 
bi  deroted  to  normal  school  purposes ;  and 
t^t,  tlierefore,    In    the    execution   of    thU 
Agpiicy.  the   legislature  was  not  and  could 
Mi  Ijs  rest  rained  hy  the  provisions  of  the 
itit*  Constitution.     It  ia  vitally  necessary 
to  the  conclusion   reached  by   these   argu- 
ftenti  that  the  enabling  act  should  be  inter* 
pitied  as  constituting  the  leifiiflature;  aa  a 
tod?  of  individtinb}  and  not  as  a  parlianien- 
tiry  i)ody,  the  agent  of  the  United  States. 
But  it  is  not  susceptible  of  such  an  inter- 
pr^Ldtiea.    It  granted  the  lands  to  the  state 
of  Mi>ntaiia»  and  the  title  to  them,  when  se- 
Ifirttd,  vested  in  the  grantee*     In  the  same 
ift  the  people  of  the  territory,  about  to  be- 
fliDie  i  state,  were  iiuthori^ed  to  choose  dele- 
ptta  to  a  convention  charged  with  the  duty 
ef  forming  a  Constitution  and  state  j^overn- 
Jstnt.     It    was   contemplated    by  Congress 
^t  the  coniPention  would  create  the  legia- 
'•toE«,  determine  its  place  in  the  state  gov- 
tfTiiDfnt,  its  relations  to  the  other  govern- 
sifttal  agencies,  its  methods  of  procedure, 
*ci  in  accordance  with  the  universal  prac- 
**c«  of  the  states,   limit  its  powers.     It   is 
*»t  to  be  supposed  that  Conjerress  intended 
ttat  the  authority  conferred  by  §  17  of  the 
^hYwg  act  upon  the  legislature  should  be 
^crd^ed  by  the  mere  ascertainment  of  its 
*i!3t  perhaps  when  not  in  stated  session,  or 
^7  *  majority    of   the    votes    of   the    two 
wuaea,  sitting  together^  or  without  the  as- 
*^t  of  the  executive,   or  independently   of 
w^p  methods  and  limitations  uptm  its  powers 
P^^ribed  by  its  creator.    On  the  contrary , 
^^  natural   inference  is  that  Congress,   in 
^ignating  the  legislature  as  the  s^gfnry  to 
^1  with  the  lands,   intended  aueh   a   legis- 
*tmi!  is  would  be  establialjed  by  the  Con- 
■t'tfition  of  the  state.     It  was  to  a  logisla- 
w^*  whose  poWf?r*  were  certain  to  be  lintit- 
*«  bv  the  organir  law,  to  a  legislature  as  a 
l*TlitD3ontary  body,   acting  within   its  law- 
l^t  powers^  and  by  parliamentary  methfida, 
**^  tiQt  to  the  collection  of  indivkluats  who, 
^'"  the  time  being,  might  happen  to  be  mera- 
*fs  *of  that  body,  that  the  authority  over 
"*^«  landa  was  given  by  the  enabling  act, 
t  follows,  therefore,  that  in  executing  the 
Ofhoritv   intrusted  to   it  by   Congresa  the 
04  U.S. 


legisbitLre  must  aet  In  subordination  to  tlM 
^tate  CoDstitution,  and  we  think  that  in  to 
holding  the  supreme  court  of  the  state  eom* 
mitted  no  error. 

It  is  further  claimed  by  the  plaintiff  in  er- 
ror that  the  supreme  court  of  the  state  erred 
in  holding  that  the  law  under  which  th« 
iKjnds  were  issued  and  the  proceeds  of  pub  Ik 
lands  devoted  to  their  payment  was  repug- 
nant to  the  Constitution  of  the  state.  Upon 
tfiis  question  the  decision  of  that  court  is 
conclusive^  and  plainly  we  have  no  power  to 
review  it. 

It  is  further  urged  that  the  constructioii 
given  by  the  state  court  to  its  Constitution 
impaired  the  obligation  of  a  contract,  result- 
ing from  the  acceptance  of  the  granted  lands 
by  the  state  of  Montana,  and  that  this  itu- 
paimient  was  in  violation  of  the  Constitu- 
tion of  the  United  States,  Nothing  more 
need  be  said  of  that  claim  than  that  it  ap^ 
pears  for  the  first  time  in  the  petition  for  m 
writ  of  error  from  this  court,  and  the  accom- 
panying assignment  of  errors*  This  is  not 
Huflfieient  to  give  this  court  jurisdiction  of 
any  Federal  question  (Corkran  Oil  &  Devel* 
opment  Co,  v,  Arnaudet,  ubi  supra),  even 
though  another  Federal  question  has  been 
properly  raised  and  brought  here  by  the  same 
writ  of  error  ^  Dewey  v.  Des  Moines,  173  U, 
S.  1D3,  43  L.  ed.  605^  19  Sup.  Ct  Rep.  370}. 

Other  questions  were  argued,  but  the  view 
we  have  taken  of  the  case  renders  it  unneo- 
essary  to  consider  them, 

The  judgment  of  the  Supreme  Court  of 
Montana  is  therefore  aflirmed« 


*W.  A.  WALKEH,  Executor  of  the  Estate  of [30£] 
W.  H,  Anstey,  DeceEsed,  Appt., 

V. 

J,  W,  aicLOUD,  Trustee,  and  Francis  L 
Gowen,  Receivc^r  of  the  Choctaw  Coal  & 
Railway  Company. 

(See  B.  a  Reporter'i  ed,  302-311. J 

Judicial  sale— to  enforce  forfeiture — validity 
— who  may  question* 

1,  A  railway  company  and  Its  receiver 
did  not,  by  building  outside  its  right  of 
way  through  the  Indian  territory*  lose  the 
right  to  a^^aert  that  a  sheriff i^  ^nli'  to  en- 
force a  forfeiture  to  the  Choctaw  Nation^  so 
ini'urred,  was  InvEiliil  bivnu'se  mnde  *m  cred- 
it, in  clear  violation  of  the  Choctaw  law  of 
October  30,  1H88,  under  which  the  sheriff  ai- 
s limed  to  ielL 
E  vi  d  ence — co  nc  I  u  sion. 

*2,  A  ^tatcnu^nt  that  the  principal  chief 
of  the  Choctaw  Nation  rati  lied  an  illegal 
sherilT^B  sale,  giving  no  facta  upon  which 
the  alleged  ratification  was  based,  is  a  eon- 
clui^ion  of  laW|  and  aa  iuch  is  inadmissible 
in  evidence. 
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Judicial  sale— to  enforce  forfeiture— validity 
— ratification. 
3.  Ratification  by  the  general  council 
of  the  Choctaw  Nation  of  a  sheriff's  sale  to 
enforce  a  forfeiture  incurred  by  a  railway 
,  company  by  reason  of  its  erection  of  build- 
ings outside  its  right  of  way  through  the 
Indian  territory,  which  sale,  because  made 
on  credit,  was  a  clear  violation  of  the  law 
under  which  the  sheriff  assumed  to  sell,  was 
not  accomplished  by  subsequent  legislation 
which  appropriates  money  to  defend  the 
Nation  in  all  suits  "in  any  manner  relative 
to  the  full  and  complete  execution  of  the 
laws  of  the  Choctaw  Nation  by  the  sheriffs 
of  each  and  every  county  in  the  confiscation 
of  the  property  of  noneitizens  who  are  now 
occupying  lands  or  buildings,  or  who  may 
hereafter  oecuoy,  not  in  conformity  t^  the 
laws  of  the  Choctaw  Nation." 

[No.  140.] 

Argued  and  submitted  January  8,  1007.    De- 
cided February  4,  1907. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 
to  review  a  decree  which  affirmed  a  decree 
of  the  United  States  Court  for  the  Central 
District  of  Indian  Territory,  dismissing,  on 
the  merits,  a  bill  to  quiet  title  to  property 
judicially  sold  to  enforce  a  forfeiture  to  the 
Choctaw  Nation  incurred  by  the  erection  by 
a  railroad  company  of  buildings  outside  its 
right  of  way  through  the  Indian  territory. 
Affirmed. 

See  same  case  below,  70  C.  G.  A.  534,  138 
Fed.  394. 

Statement  by  Mr.  Justice  Peckham: 

The  appellant,  who  was  plaintiff  below, 
appeals  from  the  judgment  of  the  circuit 
court  of  appeals  (70  C.  C.  A.  534,  138  Fed. 
394)  affirming  a  decree  of  the  United  States 
court  of  the  central  district  of  Indian  terri- 
tory, dismissing  the  appellant's  bill  on  the 
merits.    5  Ind.  Terr.  503,  82  S.  W.  908. 

The  appellant  describes  this  action  "as  in 
the  nature  of  ejectment  on  the  equity  dock- 
et, instituted  for  the  purpose  of  securing  pos- 
session of  certain  buildings  and  the  right  to 
the  occupancy  of  the  land  on  which  they 
were  erected,  and  to  quiet  plaintiff  in  his 
[808]  title  and  possession  of  the  same,  and  to  *re- 
move  the  cloud  from  the  title."  The  appel- 
lant is  the  executor  of  the  will  of  W.  H. 
Ansley,  who  was  the  purchaser  of  the  build- 
ings, hereinafter  referred  to,  at  the  sheriff's 
■ale. 

The  facts  necessary  to  state  in  considering 
the  question  decided  are  as  follows:  The  de- 
fendant Mclx>ud  is  a  trustee  under  a  deed 
of  trust,  which  need  not  now  be  more  par- 
ticularly stated,  and  defendant  Gowen  is  the 
receiver  of  the  Choctaw  Coal  &  Railway 
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Company,  which  was  a  corporatioa  emt 
under  the  laws  of  the  state  of  lifinnctft 
By  the  2d  section  of  the  act  of  Congresa 
February  18,  1888  (25  SUt.  at  L.  35,  ehi 
13),  it  was  granted  the  right  to  take  « 
use  for  all  purposes  of  a  railway,  bnt  t 
no  other  purposes,  a  right  of  way  100  fti 
in  width  through  the  Indian  territory  forifa 
main  line  and  branch.  The  10th  seetioa  d 
the  act  provided  that  the  company  sboiU 
accept  this  right  of  way  upon  the  expiw 
condition  that  it  would  neither  aid,  advii^ 
nor  assiat  in  any  effort  looking  towards  tk 
changing  or  extinguiriiing  of  the  preieit 
tenure  of  the  Indians  in  their  land,  ui 
would  not  attempt  to  secure  from  the  U* 
dian  nations  any  further  grant  of  land  9 
its  occupancy  than  was  provided  hi  tk 
act ;  and  that  any  violation  of  the  conditioi 
mentioned  should  operate  as  a  forfdtm 
of  all  the  rights  and  privileges  of  the  eoa- 
pany. under  the  act. 

The  Choctaw  Nation,  on  October  30,  im, 
passed  an  act,  the  1st  section  of  which  lesdi 
as  follows: 

"All  noneitizens  not  in  the  employ  of  s  citi- 
zen of  the  Choctaw  Nation,  and  not  snthor 
ized  to  live  in  the  Choctaw  Nation  under  tte 
provisions  of  existing  treaty  sUpnlstioMk 
who  have  made  or  bought  improvemeBti  ii 
said  ^ation,  are  hereby  notified  that  thif 
are  allowed  to  sell  their  so-called  improve- 
ments to  citizens,  and  if  such  noDatbai 
fail  to  comply  with  this  section,  thes  it 
shall  be  the  duty  of  the  sheriifa  of  the  «MB- 
ties  in  which  such  improvements  majr  be  1^ 
cated  to  advertise  the  same  for  sale  ii  thirtj 
days,  and  sell  the  same  at  the  appdiU' 
time  to  the  highest  Choctaw  eitiien  biddtf 
for  cash;  one  half  of  which  shall  be  paid  it* 
to  their  respective  'treaanriea,  and  the  othffi! 
half  into  the  national  treasury.  Frorideii 
however,  that,  if  any  such  noncitiiea  fsfl  ^ 
refuse  to  deliver  the  possession  of  such  tf 
improvement,  he  shall  be  reported  by  thi 
sheriff  of  that  county  to  the  principal  eUA 
and  by  said  chief  to  the  United  SUtai  In- 
dian agent,  to  take  proper  steps  for  the  it* 
moval  and  prosecution  of  such  offender  n'' 
§  2118  of  the  Revised  SUtutes  of  the  VM 
States.  Provided,  further,  that  a  watim  i^ 
sale  shall  be  posted  by  the  ahcriff  in  tk* 
public  places  in  his  county,  which  sbal  k 
legal  notice  to  all  penons  against  wkB 
this  law  may  operate.* 

While  the  above  acta  wan  in  font  tf' 
during  the  years  from  1889  to  1898,  both  k 
elusive,  it  la  chai^ged  that  tlM  eoHftf^ 
through  ita  officers  and  aganta*  tmilt  ctfkk 
buildings  at  the  town  of  Sooth  MeAhM 
Indian  territory,  outside  and  beyond  i> 
right  of  way,  illegally  and  in  vioktki' 
such  acts,  and  were  using  the  laae  ta  h^ 
half  and  in  the  interest  of  the  eoMpBa|. 
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h  ]B%  William  Ansley,  wlio  was  a  citi^ 
MB  of  the  Choctaw  Nation,  and  a  deputy 
ihfriff  of  the  county  wbere  the  buildings 
»ere  erected^  wrote  to  the  governor  of  the 
Oloctaw  Nation  and  subsequently  made  a 
If  port  k  regard  to  the  buildings  a«  being 
trectcd  by  tbe  company  outside  of  its  right 
of  layf  and  that  tbey  were  controlled  by 
the  rompany,  and  he  was  then  directed  by 
the  pnndpal  cbief  of  the  Choctaw  Nation 
to  proceed  a<rcord!ng  to  law  to  sell  and  dis- 
p(»t  of  the  buildings  which  had  been  built 
ij  ihe  company  outaide  its  right  of  way. 
til  ilteriff  proceeded  to  adv<?Tti8e  the  build- 
Im  lor  lale  according  to  law^  and  in  June, 
l|S)^,iotd  some  of  them  to  the  appellant^ a  in- 
teitate  for  $270;  and  the  alieriff  ac- 
Uplcd  Ilia  note  as  payment ^  conditioned 
^t  the  flame  should  be  paid  as  soon 
a  the  purchaser  waa  put  into  or  oth- 
ftiriit  obtained  pussessriou.  This  note  has 
ttm  been  paid.  The  property  purchased 
iris,  u  alleged^  of  the  value  of  sliout 
mW,  DLnd  the  purchaser  was  the  son  of  the 
depou  sheriff  who  made  the  sale.  The  rea- 
KiQ  the  money  was  aot  paid  at  the  time  of 
tlif  bidt  as  stated  by  the  bidder  Ansley^  was 
tKit  the  property  was  held  by  the  company, 
iU'lhe  was  informed  that  it  would  take  liti- 
llntion  *to  obtj^tin  poaseaston.  Immediately 
Aittr  the  aale  the  sheriff  who  made  it  report- 
id  his  tctton  to  the  chief  of  the  Choctaw 
iTstioa. 

The  appellant,  upon  the  trial,  offered  in 
wMtiMje  the  deposition  of  the  deputy  sheriff 
*b  raade  the  iale,  in  relation  to  thii  mat- 
tWt  in  which  he  swore  that  "i;he  chfef  rats- 
fltd  mj  action  as  to  the  sale  and  payments 
ftf  I4i4  property,  and  instructed  me  to  pro- 
*M  it  once  and  employ  attorneys  to  assist 
IB*  ia  getting  possession  of  the  property  for 
^8  purchasers,  and  I  at  once  employed  at- 
^eys  to  assist  the  plaintiff,  W.  H.  Ansley, 
Q  obtaining  possession  of  the  property  said 
^  me  ii  Bheriif .  Moaely  ^  Smith,  of  Deni- 
**"^  TeiaSj  a  firm  of  lawyers,  and  Cole  & 
B*^winej  attorneys  at  South  McAlester, 
*ei«  employed  by  the  chief  of  the  Choctaw 
^*tfoa  to  assist  the  plaintiff  ia  obtaining 
posaeision  of  said  property.  In  1895  the 
^ortaw  council  passed  a  special  act,  appro- 
pnitini  $1,500  to  employ  attorneys  to  rep* 
'^^nt  ihe  Choctaw  Nation  and  to  assist  the 
pliintifl'  in  obtaining  possession  of  the  prop- 
*f*J'  aforesaid.  In  the  December  following 
^'''I'T^ai^tg  employing  the  aforesaid  lawyeri 
*^  ai^ed  by  Jeff  Gardner,  chief  of  the 
^liQctaw  Nation,  and  all  my  acts  as  deputy 
'Mff  iforesaid  as  to  the  sale  and  payments 
^'  the  purchase  price  of  tbe  aforesaid  prop- 
J^T  Were  accepted  and  ratified  by  the  Choc- 
^'fKttion." 

*]]  thut  portion  of  the  deposition  above 


quoted  was  objected  to  on  the  part  of  the 
defendants,  and  the  ohjeetioa  was  iustained^ 
and  that  portioti  was  stricken  out  under  the 
exception  of  appellant. 

The  appellant  also  put  xn  evidenoe  the 
act  of  the  general  council  of  the  Choctaw 
Nation,  entitled  "An  Act  Authorizing  the 
Principal  Chief  to  Employ  Counsel,"  ap^ 
proved  October  30,  1895,  t3ae  lat  eection  of 
whicb  reads  as  follows: 

"Section  1.  Be  it  enacted  by  the  general 
council  of  the  Choctaw  Nation,  assembled ^ 
That  the  sum  of  two  thousand  dollars  ($2j- 
000*00)  is  hereby  appropriated  out  of  any 
money  in  the  national  treasury  not  other* 
wise  appropriated,  and  •said  sum  to  be  placed  [SO©] 
to  the  credit  of  the  principal  chief,  and  to  be 
by  him  used  for  and  in  behalf  of  the  Choc- 
taw Nation,  in  the  employing  of  able  and 
competent  counsel  to  defend  the  interest  of 
this  nation  in  all  suits  now  pcmding  or  that 
may  hereafter  come  before  the  United  States 
courts  in  any  tnanner  relative  to  the  full 
and  complete  execution  of  the  laws  of  the 
Choctaw  Nation  by  ihe  sheriffs  of  each  and 
every  county  in  the  eo  off  station  of  property 
of  noncitizens  who  are  now  occupying  lands 
or  buildings^  or  who  may  hereafter  occupy, 
not  in  conformity  to  the  laws  of  the  Choc* 
taw  Nation.*' 

%$T.  W.  If*  Redwine  argued  the  cause*  and, 
with  Messrs.  Chester  Howe,  George  IL 
Walker,  Preslie  B.  Colo,  and  J.  O.  Poole, 
filed  a  brief  for  appellant: 

A  person  not  interested  in  the  property 
sold  cannot  be  heard  in  objection  to  the 
sale,  and  the  person  attacking  the  sale  must 
be  able  to  show  injury  resulting  to  him 
therefrom. 

McLaughlin  v,  Bradford,  82  Ala.  431,  2 
So.  515;  Re  Johnson,  3  La,  Ann.  656;  For- 
tier  V.  Zirapelj  6  La.  Ann.  53;  Gilmer  v. 
Nicholson,  21  La.  Ann.  589;  Bachle  v.  Webb, 
11  Neb.  429,  9  ,K  W.  473 1  Frink  v.  Morri- 
son, 13  Abb.  Pr.  SO;  Brack  man  v,  Allison, 
1  Ky.  L.  Rep.  278  j  Stockton  v,  Downey,  6 
La.  Ann.  581. 

In  the  case  at  bar  the  appellees  have  no 
interest  in  said  action,  and  stand  as  stran- 
gers to  the  suit,  and  cannot  be  heard  to  com- 
plain. 

Semmes  v.  United  States,  91  U.  S_  24, 
23  K  ed.  195, 

Though  the  ttatute  required  the  sheriff  to 
sell  for  cash,  yet,  by  agreement  of  the  par- 
ti eSj  this  might  be  altered  and  time  allowed. 

Strother  v,  Lucas,  12  Pet.  438,  0  L.  ed. 
114B;  25  Am.  Sc  Eng.  Enc.  Law,  2d  ed,  p* 
7fi8;  Chase  v.  Monroe,  30  N,  H.  427;  Saner 
V.  StA*inbauer,  14  Wis*  7L 

A  defendant  in  ejectment,  who  shows  no 
title  to  tbe  land  in  dispute,  cannot  take  ad- 
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Tantage  of  technical  imperfections  in  plain- 
tiff's title. 

M'Alister  v.  Williams,  1  Overt.  119. 

Wnere  a  sale  is  made  under  a  foreign 
system  of  laws,  the  sale  should  be  construed 
according  to  the  construction  placed  thereon 
by  the  authorities  who  made  the  same. 

McGuire  y.  Blount,  199  U.  S.  142,  50  L. 
ed.  125,  26  Sup.  Ct.  Rep.  1 ;  Strother  v.  Lu- 
cas, 12  Pet.  410-438,  9  L.  ed.  1137-1148; 
United  States  v.  Arrendondo,  6  Pet.  691,  727, 
8  L.  ed.  547,  560. 

Mr.  John  W.  McLoud  submitted  the  cause 
for  appellees.  Mr.  Charles  B.  Stuart  was  on 
the  brief: 

The  officer  is  not  authorized  to  sell  on 
credit;  nor  has  he  any  authority  to  accept 
payment  otherwise  than  in  cash. 

Negley  v.  Stewart,  10  Berg.  &  R.  207;  Is- 
ler  V.  Andrews,  66  N.  C.  552;  Robins  v. 
Bellas,  2  Watts,  359;  Freeman,  Executions, 
art.  300. 

The  purchaser  who  has  not  complied  nor 
offered  to  comply  with  his  bid  has  acquired 
no  interest  in  nor  right  to  the  property  sold, 
and  can  maintain  no  action  or  proceeding  in 
regard  ihereto. 

Freeman,  Executions,  art.  300;  People  ex 
rel.  Kohler  v.  Haya,  5  Cal.  66;  llardesty  v. 
Wilson,  2  Gill,  481,  41  Am.  Dec.  439;  Davis 
V.  Pryor,  6  Smcdes  &  M.  114;  Williams  v. 
Smith,  6  Cal.  91 ;  Askew  v.  Ebberts,  22  Cal. 
263;  Leach  v.  Kcenig,  55  Mo.  451. 

Mr.  Justice  Peckham,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  circuit  court  of  appeals  decided  but 
one  question  in  this  case,  and  that  one  relat- 
ed  to  the  validity  of  the  sale  of  the  property 
by  the  sheriff  on  credit  instead  of  for  cash. 
In  our  opinion  that  question  was  rightly  de- 
cided by  the  court  when  it  held  such  sale 
absolutely  void,  and  it  is  unnecessary  for 
us  to  refer  to  or  decide  any  other. 

The  son  of  the  deputy  sheriff  who  conduct- 
ed the  sale  bid  off  property  worth  $60,000 
for  $270,  and  gave  his  note  for  that  amount, 
payable  when  possession  was  given  him,  or 
he,  by  some  means,  had  otherwise  obtained 
it.  He  has  not  yet  obtained  it,  and  the 
note  has  never  been  paid. 

The  court  of  appeals  held  the  sale  void, 
as  in  violation  of  the  statute  under  which 
the  sheriff  assumed  to  sell.  The  proceedings 
of  the  sheriff  were  under  the  act  of  the 
Choctaw  legislature,  approved  October  30, 
1888,  referred  to  in  the  foregoing  statement. 
By  that  act  it  was  provided  that  the  sheriffs 
of  the  counties  in  which  the  improvements 
were  lo<'atetl  should  advertise  the  improve- 
ments for  sale  for  thirty  days,  and  should 
"sell  the  same  at  the  appointed  time  to  the 
highest  Choctaw  citizen  bidder  for  cash.** 
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The  sale  was  a  clear  violation  of  the  ] 
visions  of  the  statute,  under  whieh 
there  was  authority  to  sell  at  all. 

The  appellant  answers  this  objeetioe  '^ 
stating  that  the  parties  consented  to  tA$ 
sale  for  credit  instead  of  cash.  We  find  a« 
evidence  of  such  consent,  so  far  as  the  eta/ 
company  was  concerned,  or  its  leeavvfa 
The  buildings  were,  as  alleged  by  appelliat; 
erected  by  the  company  or  its  receiTOii  al- 
though outside  the  right  of  way,  and,  tkcre- 
fore,  as  is  claimed  by  appellant,  they  be 
came  torfeited  to  the  Choctaw  Nation,  ft 
is  unnecessary  to  decide  tliis  questioi  it 
present.  But  if  the  'property  were  to  be  tik-[lH 
en  away  from  the  company  or  its  rsccifaii 
on  the  ground  of  the  alleged  forfcitn^ 
they  certainly  had  the  right  to  demand  tkt 
it  should  be  taken  from  them  pursusitti 
law,  and  not  in  open  violation  thcnof. 
When  a  party  whose  only  title  to  prapertf 
depends  upon  its  sale  to  him  nnder  a  ititite 
demands  possession  of  such  property  tarn 
one  who  is  in  possession  under  a  boot  Ml 
claim  of  right,  the  party  making  such  ie 
mand  must  show  some  right  to  It,  and  tkk 
obligation  he  does  not  meet  by  showing  tkst 
he  purchased  it  under  a  sale  which  wuii 
plain  violation  of  the  very  statute  site 
which  the  sale  took  place.  Hockett  v.  Ak- 
ton.  49  C.  C.  A.  180,  110  Fed.  910.  Tkifioil 
company  or  the  receivers,  therefoNb  hii 
great  interest  in  this  property,  as  vmsK 
until,  at  least,  their  title  was  devested  ipi 
a  valid  sale.  They  never  consented  to  uf 
sale  on  credit. 

The  appellant  asserts  that  the  railraidff 
the  receivers  had  forfeited  the  proptfty  )9 
building  outside  the  right  of  way,  and  kMi 
they  had  no  right  to  be  heard  as  to  thsvu* 
ner  of  sale,  whether  in  violatjon  irf  the  Mr 
ute  or  not.  But,  assuming  the  validity  vi 
applicability  of  the  Indian  statute,  ths  lib 
to  the  property  did  not  become  forfsitsd  If 
the  mere  act  of  building.  There  mnit  U  ^ 
least  some  valid  action  looking  towaidi  thi 
enforcement  of  the  forfeiture.  To  sMtft 
that  those  who  are  in  possession  afi  iitn^ 
ers  upon  the  land  and  have  lorfettsd  ttf' 
property,  and  therefore  are  not  enUtM  i> 
be  heard  upon  the  question  whethsr  titfi 
who  claim  the  property  have  compBid  ^ 
the  law,  is  to  say  that  one  in  possesrion  m  i 
claiming  to  be  the  owner  may  be  deprivii* 
ertv  without  doe  uiocesi  ol  k^  I 


his  property 

On  the  contrary,  he  is  entitled  to 
obedience  to  law  by  those  who  ^■'**'|| 
take  his  property  by  reason  of  an  slkf* 
forfeiture.  To  insist  upon  a  forfcitnri^ 
person  who  claims  it  must  show  sonw  V 
right  to  insist  upon  it.  In  case  of  a  Bivc^ 
eign  state  or  nation,  Its  eonelusion  to  ii^ 
upon  a  forfeiture  for  breach  of  a  coadiM 
subsequent  may  be  faj  l^giilatioa  (AtkA 
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F.  E.  Co.  ▼.  Miugui,  1S5  U.  a  413,  431, 
i  L  ed.  T70»  777;  17  Sup.  Ct.  R^p.  348), 
nd  that  legislation  must  be  •followed  in  aa- 
ertidg  AJid  enforciog  the  forfeiture  b j  tboae 
ctiug  for  tbe  ^ate-  So  the  owners  of  tbla 
ffopertj,  even  if  it  be  liable  to  forfeiture, 
Biy  iteTerthelesa  insist  upon  obedience  to 
l!^  itatute  by  tboae  assuming  to  act  imder 
IL  Tbdr  cofi^nt  to  its  violzition  is  most  ea- 
mimL  The  J  did  no  I  become  outlaws  by 
Niding  outside  of  tbe  right  of  way. 
I  tt  k»  ftlso  urged  on  the  part  of  the  appel- 
kut  that  tlio  act  of  the  sheriff  was  mtified 
both  by  the  principal  chief  and  also  by  the 
WUMil  of  the  Nation.  The  only  proof  of  tbe 
Itlifcslion  by  tbe  principal  chief  (even  if 
li  hid  power  to  ratify,  which  cannot  be  as- 
naied)  is  giren  in  the  depoi^itiun  of  the  ap- 
[ictlaafE  intestate,  referred  to  in  tbe  fore- 
gmg  itatement  of  facts.  Therein  the  sber* 
f  Eiid  that  tbe  chief  ratified  his  action  as 
to  the  sftle  and  payments  on  the  property, 
tnd  instructed  him  to  proceed  at  once  to  em- 
plfiy  attorneys  to  aaaiat  him  in  gcttinj^  pos- 
imm  of  the  property  for  the  purchaser, 
tlu!  statetnent  that  the  chtef  ratified  his 
Ktioir  was  a  mere  coo  elusion  of  law.  It 
^ve  no  facts  upon  which  such  alleged  rati- 
Bntioii  was  baaed^  and  was  clearly  inadmis- 
nbleu  proof  of  ratification.  The  same  wit- 
■at  bad  already  testified  that  before  the 
Hi*  he  was  directed  by  the  chief  of  the  Cboc- 
kw  Nit  ion  *%o  proceed  according  to  law  to 
^poie  of  the  buildings  which  bad  been  built 
^J  the  Choctaw  G<iai  &  Railway  Company 
*ff  of  its  right  of  way/'  It  would  hurdl y  be 
iuppoied  that  he  would  at  once  ratify  a  vio- 
Ittion  of  the  law  in  the  conduct  of  the  sale. 
But  tie  proof  of  ratification  by  the  principal 
W  k  totally  insufficient,  and  is,  as  already 
*Md,  I  mere  conclusion  of  law  by  the  wit- 
Wn  And,  as  a  separate  and  distinct  rea- 
son, we  find  no  proof  of  any  power  of  the 
^ti  to  ratify  a  violation  of  this  act. 

Nor  if  tbe  alleged  ratification  by  tbe  gen- 
«il  council  of  the  Choctaw  Nation  of  any 
pttef  effect.  This  ratification  consists  in 
^^  passage  by  the  general  council  of  the  act 
ifpproved  October  30,  1805,  and  already  re- 
^«iid  to.  It  appropriates  the  sum  of  ?-2,000, 
to  be  med  by  th«  principal  t-^Iiief  in  the  em- 
pfefnieat  of  counsel  for  tbe  purpose  of  de- 
f*ndhig  the  interest  of  the  Nation  in  all 
*^li  pending  or  that  may  thereafter  come 
*brfoTe  the  United  States  courts,  "in  arn 
^i*iQer  relative  to  the  full  and  complete 
^Kution  of  the  laws  of  the  Choctaw  Nation 
h  tbe  sheriffi  of  each  and  er^ry  county  in 
^c  confiscation  of  property  of  noncitizens 
'bo  are  now  occupying  lands  or  buildings,  or 
'ho  may  hereafter  occupy,  not  in  conform- 
ty  with  the  laws  of  the  Choctaw  Nation." 

Ortainly  there  is  nothing  in  that  net 
^hfdi  in  any  way  ratifies,  or  purports  to  rat- 
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ify,  an  illegal  sale  by  a  sheriff  asauming  to 
act  under  the  law  providing  for  sales  by 
sheriffs,  of  buildings  erected  on  land  outside 
the  right  of  way  of  the  railroad  oompany. 
It  appropriates  money  to  defend  tbe  Nation 
in  suits  relative  to  the  full  and  complete 
execution  of  the  laws,  and  nothing  else;  not 
a  suspicion  of  any  ratification  of  an  illegal 
sale  under  those  laws. 

The  record  shows  a  groii  violation  of  the 
act  under  which  the  sale  was  made,  and  an 
entire  absence  of  any  evidence  showing  a 
ratiOcation  of  sue^h  act  either  by  the  prim* 
cipal  chief,  assuming  he  could  ratify,  or  by 
the  council  of  the  Nation,  The  ease  is  not 
oue  in  which  any  court  would  strive  to  find 
a  way  to  uphold  such  a  proceeding. 

Without  going  into  tht:  other  queBtioni 
which  ari^e,  it  is  aufficicnt  to  any  that,  upon 
the  ground  above  discussed,  tbe  decree  of  tlie 
Circuit  Court  of  Appeals  is  rights 

Decree  affirmed . 


n 
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ORLANDO  F,  BACON,  Plff.  in  Err.p 

V. 

PAUL  H.  WALKER  et  al. 
(See  S*  0.  Reporter's  ed.  311-320.) 

Constitutional  law^ — due  process  of  law — le- 
strict iona  on  aheep  grazing, 

L  An  owner  of  sheep  is  not  deprived  of 
his  property  without  due  process  of  law  by 
Idaho  Rev.  Stat.  %%  121Q,  1211,  under  which 
damages  may  be  recovered  from  hira  for 
permitting  bis  sheep  to  graze  on  tbe  pub* 
lie  domain  within  2  miles  of  a  dwelling 
bouse. 

Constitutional  law— police  power  of  state— 
limits. 

2.  The  police  power  of  a  state  is  not 
confined  to  tbe  Buppreaaion  of  what  is  of' 
fensive,  disorderly,  or  unsanitary,  but  em- 
braces regulations  designed  to  proniote  tbe 
public   convenience  or  the  general   prosper- 

Hy, 
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Note. — ^As  to  what  constitutes  due  proc- 
ess of  law— see  notes  to  People  v.  OMirlen, 
2  L.ILA.  255;  Kuntz  r.  Sumption,  2  L.R.A. 
S55;  Re  Gannon,  5  LR.A.  3*511;  Ulman  v, 
Baltimore,  11  L.  R.A.  224;  Oilman  v.  Tuck- 
er, 13  L.R,A,  304;  Pearson  v.  Yewdall,  24  L- 
ed.  U.  S.  436  •  and  Wilson  v.  North  Carolina, 
42  L.  ed.  U.  S.  865, 

As  to  tbe  validity  of  class  legislation— see 
notes  to  State  v.  flood  will,  6  L,R.A.  621  j 
and  State  v.  Loomis,  21  L.R.A,  789. 

As  to  eonetitutional  equality  of  priv- 
ilegcfl,  immunities,  and  protections-see  note 
to  Louisville  Safetv  Vault  k  T.  Co.  v,  Louis- 
ville &.  N.  R.  Co.  14  L.R.A.  5m 

For  a  discussion  of  police  power  generally 
— see  notes  to  State  V.  Marshall,  1  L.R.A. 
51;  Electric  Imprnv.  Co.  v.  San  Francisco, 
13  LR.A.  131;  State  v.  Schlemmer,  10  L. 
R.A.  135;  and  Bflrbler  v.  Connolly,  28  I* 
ed.  U.  S.  923. 
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Constitutional  law>  -^qnal  protection  of  the 
laws— discrimination. 
3.  An  arbitrary  and  unreasonable  dis- 
crimination against  the  sheep  industry,  pro- 
hibited by  the  guaranty  in  U.  S.  Const.  14th 
Amend,  of  the  equal  protection  of  the  laws, 
is  not  made  by  Idaho  Rev.  Stat.  §§  1210, 
1211,  under  which  damages  may  be  recov- 
ered from  one  who  permits  his  sheep  to 
graze  on  the  public  domain  within  2  miles 
of  a  dwelling  house. 

[No.  147.] 

Argued  January  10,  1907.     Decided  Febru- 
ary 4,  1907. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Idaho  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  for  the  County  of  Elmore,  in  that 
state,  which  had  in  turn  affirmed  a  judgment 
of  the  Justice's  Court  of  Little  Camas  Pre- 
cinct, in  such  county,  for  the  recovery  of 
damages  sustained  by  the  violation  of  a 
statute  prohibiting  the  grazing  of  sheep  on 
the  public  domain  within  2  miles  of  a 
dwelling  house.    Affirmed. 

See  same  case  below,  11  Idaho,  127,  81 
Pac.   155. 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  M.  Stockslager  argued  the  cause, 
and,  with  Messrs.  W.  R  Borah,  Frank  T. 
Wyman,  and  John  C.  Rice,  filed  a  brief  for 
plaintifr  in  error: 

It  is  the  duty  of  the  courts  to  step  in 
and  prevent  an  unreasonable  and  arbitrary 
«xercise  of  the  police  power. 

Freund,  Pol.  Power,  p.  139;  Gulf,  C.  &  S. 
F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  41  L.  ed. 
«66,  17  Sup.  Ct.  Rop.  255;  Lawton  v.  Steele, 
152  U.  S.  133.  38  L.  ed.  385,  14  Sup.  Ct.  Rep. 
499. 

As   to  the   limitations   of   police    power, 


Tiedeman,  State  &  Federal  Control  of 
Persons  &  Property,  p.  505;  Freund,  Pol. 
Power,  pp.  138,  48*2,  705,  738:  Barbier  ▼. 
Connolly,  113  U.  S.  27,  28  L.  ed.  923,  6  Sup. 
Ct.  Rep.  357;  Connolly  v.  Union  Sewer  Pipe 
Co.  184  U.  S.  540,  46  L.  ed.  679,  22  Sup. 
Ct.  Rep.  431;  Gulf.  C.  &  S.  F.  R.  Co.  v. 
Ellis  and  Lawton  v.  Steele,  supra. 

Wp  have  the  question  squarely  presented, 
whether  the  legislature  can  in  this  manner 
discriminate  against  a  long-established  and 
legitimate  industry,  and,  in  ctTect,  except 
from  the  operation  of  the  law  all  others  en- 
gaged in  similar  industries,  whon  it  is  not 
dangerous,  or  more  dan^^^orous  than  the  ex- 
eepted  classes,  to  the  health,  comfort,  or 
welfare  of  the  people. 

Buford  V.  Houtz,  133  U.  S.  320,  33  L.  ed. 
«18,  10  Sup.  Ct.  Rep.  305;  Kelley  v.  Rhoads, 
188  U.  S.  1,  47  L.  ed.  359,  23  Sup.  Ct.  Rep. 
259. 

The  common-law  rule  that  a  man  must 
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confine  his  own  domestic  *i»tmmi«  to  hii  ov 
inclosure  has  never  obtained  in  Idaho. 

Johnson  ▼.  Oregon  Short  Line  B.  Gdl  ; 
Idaho,  355,  63  L.R.A.  744,  63  Pac.  Hi 

When  a  calling  is  not  dangerous  to  th 
public,  either  directly  or  indirectly,  it  cu 
not  be  subjected  to  any  poliee  rsgolatia 
whatever  which  does  not  fall  withia  th 
power  of  taxation. 

Freund,  Pol.  Power,  p.  788, 

Offensiveness  must,  as  a  rule,  ooniiit  k 
actual  physical  discomfort,  or  in  violstiBi 
of  the  sense  of  decency;  mere  nndetinhli- 
ness  by  reason  of  social  or  other  prejodiw 
is  not  sufficient;  not  even  if  it  leads  tot 
depreciation  of  property. 

Freund,  Pol.  Power,  I  178. 

The  nature  of  the  business  must  tin  bi 
such  as  to  justify  restriction  as  to  feeility. 
If  the  business  is  of  an  onoffensive  diai» 
ter,  and  its  prosecution  does  not  involtc  tki 
creation  of  a  nuisance,  a  law  is  udoomU- 
tutional  which  undertakes  to  oonfine  it  It 
a  certain  locality. 

Tiedeman,  State  &  Federal  Control  d 
Persons  &  Property,  p.  556;  New  York  Sol- 
itary Utilization  Co.  ▼.  Health  DepartiMili 
61  App.  Div.  106,  70  N.  Y.  Supp.  5ia 

Classification,  to  relieve  a  law  from  tkt 
charge  of  a  denial  of  equal  protectioB,  ett- 
not  be  jnade  arbitrarily,  but  must  be  hud 
upon  some  difference  which  bears  a  jnot  nl 
proper  relation  to  the  attempted  daaoilei- 
tion. 

Gulf,  C.  &  S.  F.  R.  Co.  T.  EIIu,  165  U.& 
150,  51  L.  ed.  666,  17  Sup.  Ct.  Rep.  255l 

As  the  statute  is  unreasonable  and  iiU- 
trary,  and  is  a  discrimination  against  tkt 
owners  and  herders  of  sheep. — a  well-cstil' 
lished,  harmless  industry, — ^it  Tiolstei  i^ 
only  the  14th  Amendment,  which  goaraaMi 
protection  to  the  citizen  against  the  abr% 
ment  of  his  privileges  and  immuBitiM,li^ 
it  likewise  deprives  him  of  due  proeeoilt 
law,  and  denies  to  him  the  equal  protetfl* 
of  the  laws,  in  violation  of  other  pionriM* 
of  the  Constitution. 

McGehee,  Due  Prooes  of  Law  under  tki 
Federal  Constitution,  pp.  306,  34S;  YickWb 
V.  Hopkins,  118  U.  S.  356,  10  L  ed.  A 
6  Sup.  Ct.  Rep.  1064;  Plessy  v.  ftig** 
163  U.  S.  650,  41  L.  ed.  260,  16  Sop.  Ot  lf> 
1138. 

No  counsel  for  defendants  fai  < 


Mr.  Justice  McKenaa  deUvsred  the  ofiv* 
of  the  court: 

This  action  involves  the  Talidity.  •*' 
the  Constitution  *or  the  United  SUtM,ef  M 
following  sections  of  the  Revised  StiM* 
of  the  state  of  Idaho: 

"Sec.  1210.  It  is  not  lawfal  for  uj  pi^ 
son  owning  or  having  charge  of  sheep  toktfi 
the  same,  or  permit  tkam  to  bs  kerM* 
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»ib»lie»d  OT  pos»es8or7  claime  of  other  per- 

fwrn^  or  to  herd  the  same  or  permit  than  to 
ffm  iritbjn  2  miles  of  the  dwell] ri|^  hou^  of 
tiiioinier  or  owners  of  said  poasfssory  claim. 
"Seiv  121 L  The  owner  or  the  agentH  of 
mdt  iwner  of  sheep  violating  the  provisions 
fi(  tbf  last  s^tioe,  on  cotn plaint  of  the  parly 
orprtlet  iojiired,  before  nnj  juatice  af  the 
petCf  for  the  precinct  where  either  of  the 
ktriT^ted  piirties  may  reside,  is  liahle  to 
tfa«  p&rty  injured  for  all  damages  sustained ^ 
ind,  if  the  tre^paas  be  repeated,  is  liable  to 

|i||Mrt7  mjured  for  the  sei.'ond  and  every 

^Hpiaent  offense  in  double  the  amount  of 

PBEfes  sustained/' 

I     Dff^Wlta  in  error,  under  the  proviBians 

'  li(^oi«  sections,  brought  this  action  in  the 
]liU«i*'9  court  of  Little  Camas  precinct,  El- 
•rre  county,  itate  of  Idaho,  for  the  recov- 
trj  nf  liOO  damages,  alleged  to  have  acenied 
totbuQ  hj  the  violation  by  plaintitT  in  error 
«f  tk  statutes*  and  obtained  judgment  for 
tliat  mai.  The  Judgment  whs  successively 
KfGnsed  by  the  dtJ^tnet  court  for  the  eiiunty 
*f  Elmore,  and  the  supreme  court  of  the 
itit«.  SI  Pac.  155.  The  case  was  then 
bre^ht  here, 

U  was  alleiged  in  the  complaint  of  defend^ 
lati  in  error,  who  were  plaintiifs  in  the  trial 
Gourt^  that  plain  till  in  error  caused  his 
IbQ^p,  about  three  thousand  in  number,  to 
bt  krded  upon  the  public  lands  within  2 
ttilw  of  the  dwelling  house  of  defendants  in 
^^tta.   The  answer  set  up  that  the  complaint 

hdi4  "Mit  state  a  eause  of  aetion  other  than 
the  mlation  of  ^§  1210  and  1211  of  the 
EtTiied  Statutes  of  the  state  of  Id  alio/"  and 
tkt  laid  sections  were  in  violation  of  the 
Uth  Amendment  of  the  Constitution  of  the 
United  States.  The  speeiti  cation  a  of  the 
iroiads  of  the  unconstitutionality  of  those 
*ctioas  were,  in  the  courts  below ^  and  are, 

ifin  this  court,  ( 1 )  that  plnintifT  in  error  has 
mquftl  right  to  pasture  with  other  citkens 
iiptm  the  public  domain,  and  that,  by  impos- 
t^S  damages  on  him  for  exercising  that 
'ight,  lie  is  deprived  of  his  property  without 
dm  process  of  law ;  1^)  that  a  discriojination 
1>  w^itrarily  and  unlawfully  made  by  the 
it»tutes  hetween  citis^cna  engage^i  in  "sheep 
puiag  on  the  public  domain  and  citj;!;ens 
(Higed  in  gracing  other  classes  of  stock. 

Tiese  grounds  do  not  entirely  depend  upon 
t3i«s*me  eonsiderations.  The  first  denies  to 
"i«itite  any  power  to  limit  or  regulate  the 
%it  of  pasture  asserted  to  exist  i  the  other 
eoit^^  inch  power,  and  attacks  it  only  as 
^  iii*CTimi nates  against  the  grazers  of  sheep. 

''  ^^  «peak  only  of  the  right  to  pasture,  be- 
muse phiintitf  in  error  iloes  not  show  that  he 
^  the  owner  of  the  land  upon  whidi  his 
*Wf»  grazed,  and  what  right  a  owners  of  land 
'ttf  have  to  attack  the  statute  we  put  out  of 
•onaideration.     New     York     ex     rel.     Hatch 
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V,  Reardon,  2ft4*  U,  a  152,  ante,  415, 
27  Sup.  Ct,  Eep,  188.  But  we  may 
remark  that  the  supreme  court  of  Ida- 
ho said  in  Swe«t  v,  BaOeutyne,  S  Idaho, 
431,  440,  69  Pac.  9&5:  ^'These  statutes  [§§ 
1210,  1211,  quoted  above]  were  not  intended 
to  prevent  owners  from  graiing  sheep  upon 
their  own  landa,  although  iituated  within 
2  miles  of  the  dwelling  of  another."  Is  it 
true,  therefore,  even  if  it  he  conceded  that 
there  is  right  or  license  to  pasture  upon  the 
public  domain,  that  the  state  may  not  limit 
or  regulate  the  right  or  license !  Def endanta 
in  error  have  an  equal  right  with  plaintiff 
in  error,  and  the  state  has  an  interest  in  the 
aecommodation  of  those  rights.  It  may  even 
have  an  interest  above  such  aceommodation* 
The  laws  and  policy  of  a  state  may  be 
framed  and  shaped  to  suit  it^  conditions  of 
dim  at  a  and  soiL  Illustrations  of  thia  power 
are  afforded  by  recent  decisions  of  this  court* 
In  Clark  v.  Nash,  loa  U,  S,  3(11,  4U  L.  ed. 
lOSij,  25  Sup*  Ct.  Rep.  070,  a  use  of  property 
was  deelared  to  be  public  which,  independent 
of  the  conditions  existing  in  the  state,  might 
otberwiae  have  been  considered  as  priviite. 
So  also  in  St  rick  ley  v.  Highland  Boy  Gold 
Min,  Co.  200  U.  S.  527,  50  L.  ed,  581,  2fi  Sup. 
Ct.  Rep.  301.  In  the  first  rase  there  was  a 
reeognition  of  the  power  of  the  state  to  deal 
with  And  accommodate  its  laws  to  the  *condt-  [316] 
tions  of  an  arid  country  and  the  necessity 
of  irrigation  to  its  development*  The  see- 
ond  was  the  recognition  of  the  power  of  the 
state  to  M'ork  out  from  the  conditions  edit- 
ing in  a  mining  region  the  largest  welfare  of 
it^  inhabitants.  And  again,  in  Olfield  v.  New 
York,  N.  IL  &  H.  H.  Co*  203  U.  S.  372,  anie, 
231,  27  Sup.  Ct,  Rep,  72,  the  principle  of  those 
eases  was  alHrmed  and  applied  to  conditiona 
entirely  dissimilar,  and  it  was  declared  that 
it  was  competent  for  a  state  to  provide  for 
the  compulsory  transfer  of  shares  of  stock 
in  a  corporation,  the  ownership  of  which 
stood  in  the  way  of  the  increase  of  means  of 
transportation,  and  the  public  benefit  which 
would  result  from  that*  Of  pertinent  signifi- 
cance is  the  case  of  Ohio  Oil  Co*  v,  Indiana^ 
177  U.  S.  lOO,  44  L.  ed,  729,  20  Sup.  Ct.  Rep. 
570.  There  a  atatute  of  the  state  of  Indi- 
ana was  attacked,  which  regulated  the  sink- 
ing, maintenance,  use,  and  operation  of  nat- 
ural gas  and  oil  wells.  The  object  of  the 
statute  was  to  prevent  the  waste  of  gas. 
The  defendants  in  the  action  asserted 
against  the  statute  the  ownership  of  the  ioil 
and  the  familiar  principle  that  such  owner- 
ship carried  with  it  the  light  to  the  minerals 
beneath  and  the  consequent  privilege  of  min- 
ing to  extract  them*  The  principle  was  con* 
ceded,  but  it  was  declared  inapplicable,  as  ig- 
noring the  peculiar  character  of  the  aub- 
stHnt^es^oil  and  gas — with  which  the  stat* 
ute  was  concerned-  It  wai  pointed  out  that 
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those  substances,  though  situated  beneath 
the  surface,  had  no  fixed  situs,  but  had  the 
power  of  self-transmission.  No  one  owner, 
it  was  therefore  said,  could  exercise  his  right 
to  extract  from  the  common  reservoir,  in 
which  the  supply  was  held  without,  to  an 
extent,  diminishing  the  source  of  supply  to 
which  all  the  other  owners  of  the  surface 
had  to  exercise  their  rights.  The  waste  of 
one  owner,  it  was  further  said,  caused  by  a 
reckless  enjoyment  of  his  right,  operated  up- 
on the  other  surface  owners.  The  statute 
was  sustained  as  a  constitutional  exercise 
of  the  power  of  the  state,  on  account  of  the 
peculiar  nature  of  the  right  and  the  objects 
upon  which  it  waa  exerted,  for  the  purpose 
of  protectinfT  all  of  the  collective  owners. 
[317]  *These  cases  make  it  unnecessary  to  con- 
sider the  argument  of  counsel  based  upon 
what  they  deem  to  be  the  limits  of  the  police 
power  of  a  state,  and  their  contention  that 
the  statute  of  Idaho  transcends  those  limits. 
It  is  enough  to  say  that  they  have  fallen  into 
the  error  exposed  in  Chicago,  B.  &  Q.  R.  Co. 
V.  Illinois,  200  U.  S.  561,  502,  50  L.  ed.  596, 
609,  26  Sup.  Ct.  Rep.  341.  In  that  case  we 
rejected  the  view  that  the  police  power  can- 
not-be  exercised  for  the  general  well-being  of 
the  community.  That  power,  we  said,  em- 
braces regulations  designed  to  promote  the 
public  convf  nience  or  the  general  prosperity, 
as  well  as  regulations  designed  to  promote 
the  public  health,  the  public  morals,  or  the 
public  safety.  We  do  not  enter,  therefore, 
into  the  discussion  whether  the  sheep  indus- 
try is  legitimate,  and  not  offensive.  Nor 
need  we  make  extended  comment  on  the  2- 
mile  limit.  The  selection  of  some  limit  is  a 
legislative  power,  and  it  is  only  against  the 
abuse  of  the  power,  if  at  all,  that  the  courts 
may  interpose.  But  the  abuse  must  b« 
shown.  It  is  not  shown  by  quoting  the  pro- 
vision which  expresses  the  limit.  The  mere 
distance  expressed  shows  nothing.  It  does 
not  display  the  necessities  of  a  settler  upon 
the  public  lands.  It  does  not  display  what 
protection  is  needed,  not  from  one  sheep  or 
a  few  sheep,  but  from  large  flocks  of  sheep, 
or  the  relation  of  the  sheep  industry  to  other 
industries.  These  may  be  the  considerations 
that  induced  the  statutes,  and  we  cannot 
pronounce  them  insuflicient  on  surmise  or 
on  the  barren  letter  of  the  statute.  We  may 
refer  to  Sifers  v.  Johnson,  7  Idaho,  798,  54 
LTiJL785,97  Am.  St.  Rep.  271,  65  Pac.  709. 
and  Sweet  v.  Ballentyne,  8  Idaho,  431,  69 
Pac.  995,  for  a  statement  of  the  practical 
problem  which  oonfronted  the  legislature 
and  upon  what  considerations  it  was  solved. 
We  think,  therefore,  that  the  statutes  of 
Idaho  are  not  open  to  the  objection  that  they 
take  the  property  of  plaintiff  in  error  with- 
out due  process  of  law,  and  pass  to  the  con- 
sideration of  the  charge  that  they  make  an 
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unconstitutional  discrimination  agBinit  flu 
sheep  industry. 

Counsel  extend  to  this  contentioB  Ueeoi* 
ception  of  the  police  power  which  w«  hm 
just  declared  to  be  erroneous,  and,  *enimff-[ni 
ating  the  classes  discriminated  in  favor  of  M 
cattle,  horses,  hogs,  and  even  poultry,  pifel 
to  question  whether,  in  herding  or 
sheep,  "there  is  more  danger  to  the 
'health,  comfort,  security,  order,  or 
ity,'  than  the  classes  of  animals  and  fwb 
above  enumerated."  ''What,"  conniel  iA% 
"are  the  dangers  to  the  public  growiBf  od 
of  this  industry  that  do  not  apply  with 
equal  force  to  the  others?  Does  the  hcrdi^ 
or  grazing  of  sheep  necessarily,  and  beeuN 
of  its  unwarrantable  character,  woik  ii 
injury  to  the  public?  And,  if  dangeraotii 
any  degree  whatever,  are  the  other  clsMN 
which  are  omitted  and  in  effect  excepted  a- 
tirely  free  from  such  danger,  or  do  soeh  a- 
ceptions  tend  to  reduce  the  genera]  dingerr 
Contemplating  the  law  in  the  aspect  ci- 
pressed  in  these  questions,  counsel  are  ■- 
able  to  see  in  it  anything  but  unreaioBibh 
and  arbitrary  discrimination.  This  wm  d 
the  power  of  the  state,  however,  is  too  itf" 
row.  That  power  is  not  confined,  ai  *• 
have  said,  to  the  suppresion  of  what  U  d- 
fensive,  disorderly,  or  unsanitary.  It  0- 
tends  to  so  dealing  with  the  eonditiMi 
which  exist  in  the  state  as  to  bring  out  ef 
them  the  greatest  welfare  of  its  pcofli 
This  is  the  principle  oi  the  cases  wUek  *• 
have  cited. 

But  the  statutes  have  justification  oa  til 
grounds  which  plaintiff  in  error  UTgtt  ai  ii* 
terminative,  and  on  those  groondi  tk^ 
were  sustained  by  the  supreme  court  of  the 
state.  They  were  deliberate  ensctacit^ 
made  necessary  by  and  addressed  to  the 
conditions  which  existed.  They  first  (llffl 
had  application  only  to  three  ooantia,  vk3* 
Idaho  was  a  territory.  They  were  nta^  M 
quently  extended  to  two  other  conntiM^  tf^  « 
were  made  general  in  1887.  They  winv*' 
tinned  in  force  by  the  state  Oonstitsli* 
Sweet  V.  Ballentyne,  supra.  The  court  ■" 
in  th^  latter  case: 

"It  is  a  matter  of  public  Urtory  ii  tlk 
state  that  conflicts  between  ifcssp  ovii* 
and  cattle  men  and  settlers  wera  of  Uuf^ 
occurrence,  resulting  in  violent  htmiAmf 
the  peace.  It  is  also  a  matt«r  of  paMk  ^ 
tory  of  the  state  that  alioep  are  not  m)! 
able  to  hold  their  own  on  the  pubtte  itfl^ 
with  other  •live  stodc,  Imt  wiU  in  the  W 
drive  other  stock  off  the  range,  and  tkil 
the  herding  of  sheep  upon  eertein  tenitflVT 
is  an  appropriation  of  It  almost  as  fillj  ■* 
if  it  was  actually  incloeed  by  fcneca  ^ 
this  is  especially  true  with  reference  to  tf^ 
tie.  The  legislature  did  not  deem  it  wm^ 
sary  to  prohibit  the  nuining  at  laife  d 
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^li€r,  recognizing  the  f&ct  that 
I  the  atnte  I&rge  areas  of  land  un- 
vh«re  sheep  c&n  range  without  in- 
rith  the  health  or  aubsisteDce  of 
'  InierTuptiiig  the  public  peace. 
^  alao  recognized  hy  the  kgisla- 
Id  order  to  make  the  oettlement 
U  isolated  valleja  possible,  it  was 
Ui  pTOTide  some  protectiom  to  the 
LioBi  the  izLiiiitQefable  bandii  of 
ing  in  this  ttate.^^ 
eourt  pointed  out  that  it  was  not 
I  OT  effect  of  the  statutes  to  make 
Jons  between  eheep  owners  and 
>tfaer  kinda  of  stock,  but  to  secure 
'  enjojiaent  and  use  of  the  public 

settlen  and  cattle  owners  with 
sra.  To  defeat  the  beneficent  oh- 
I  ntatutea^  it  was  said,  by  holding 
riiions  unconstitiit^ona1|  would 
» lands  of  the  state  '^one  inimeaa^; 
tire."  And  further:  ''The  owners 
I  not  permit  them  to  roam  at  will, 
ire  under  the  immediate  control 
,  who  have  shepherd   dogs  with 

wherever  thej  graze  they  Lake 
sion  of  the  range  as  e^ectuatly  as 
is  were  fenced*     .     .     .     It  is  a 

common  observation  and  e^pe- 
;  sheep  eat  the  herbage  closer  to 
I  than  cattle  or  horses  do,  and^ 
i  being  sharp^  they  devastate  and 
rowing  vegetation  wherever  they 

any  considerahle  time.  In  the 
f  ^nn  of  the  witnesses  in  this  cjise: 
on  as  a  band  of  sheep  passes  over, 

disappears,  the  same  as  if  fire 
er  It.'     Lt  is  a  part  of  the  public 

this  state  that  the  industry  of 
tie  has  been  largely  destroyed  by 
chments  of  innumerable  bands  of 
ttle  will  not  graze,  and  will  not 
n  lands  where  sheep  are  grazed  to 
extent*" 

emarks  require  no  addition.  They 
!  conditions  which  existed  in  the 
muse  and  purpose  of  the  statntee 
aasailedj  and  vindicate  them  from 
tion  of  being  an  arbitrary  and  un- 

discrimination  against  the  aheep 

Lt  affirmed^ 

ice  Bfewer  and  Mr.  Justice  Peck' 

it 


BOWN  and  Leander  L,  Ormaby, 
Plffa.  in  Err*, 

V. 

ENOS  C.  WALLING. 

.  C.  Reporter's  ed.  320-321.) 

e  i»  governed  by  the  decision  in 
talker,  ante,  p.  4a@. 

[No.  8I.J 


Argued  January  10,  1907*    Decided  February 
4,  1907. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Idaho  to  review  a  judgment 
which  affirmed  a  judgment  of  the  Distpict 
Court  for  Elmore  County,  in  that  state, 
which  had  in  turn  alHrmed  a  judgment  of  the 
Probate  Court  in  and  for  that  county  for  the 
recovery  of  damages  sustained  by  the  viola- 
tion of  a  statute  prohibiting  the  gracing  of 
sheep  on  the  public  domam  within  2  miles 
of  a  dwelling  house.    AMrmed. 

See  same  case  below,  9  Idaho,  740,  76  Pae. 
318. 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  M.  Stoekslager  argued  the  cause, 
and,  with  Messrs.  W.  E.  Borah,  Frank  T. 
Wyman,  and  John  C*  Rice,  filed  a  brief  lor 
plaintiffs  in  error. 

For  their  contentions,  see  their  brief  as 
reported  in  Bacon  v.  Walker^  ante,  499* 

Messrs.  W*  E.  Borah,  Frank  T.  Wyman, 
and  John  C.  Rice  filed  a  se|>arate  brief  for 
plaintiffs  in  error: 

The  supreme  court  of  the  state  of  Idaho, 
construing  this  statute  and  upholding  it, 
has  held  that  the  man  who  owns  sheep  may 
not  go  upon  the  public  domain  within  2 
miles  of  anyone's  house »  although  a  man 
owning  any  other  kind  of  stock  may  allow 
it  to  graze  up  to  his  door.  Under  the  hold- 
ings of  the  court,  if  a  man's  iheep  eat  the 
grass  from  the  public  domain  he  is  liable 
to  his  neighbor  with  in  2  miles  for  the  valii^ 
thereof,  although,  if  the  horseman  or  the 
cattleman  destroys  it*  he  is  not  liable  to 
anyone  for  the  value  thereof. 

Sweet  v.  Balleatyiie,  8  Idaho*  431,  6ft  PaC- 
f»t>5;  Walling  v.  Bown,  9  Idaho,  IM.  72  Pac 
060,  9  Idaho,  740,  70  Pae.  31S-  Phipps  V- 
tirovcr,  n  Idaho,  415,  75  Pac.  64;  Spencer  V. 
Morgan,  10  Idaho,  542,  79  Pac.  459. 

Any  distinctions  in  classifications  which 
are  made  with  reference  to  property  or  dif- 
ferent industries,  or  in  placing  limitationa 
upon  the  purauit  of  industries,  must  be 
founded  upon  real  distinctions  and  differ- 
ences existing  in  fact.  Burdens  cannot  be 
imposed  upon  legitimate  and  rightful  indus- 
tries,  and  interfering  with  the  full  enjoy- 
ment of  property,  or  denying  to  certain 
people  privileges  which  belong  to  others^ 
estcept  as  a  result  of  real  distinctions  or 
differences,  and  such  as  are  well  founded  ia 
fact. 

Gulf,  C.  &  B.  F.  R,  Co.  Y.  Ellis,  165  U.  S. 
150,  41  L.  ed.  6(10,  17  Sup.  Ct,  Rep.  255; 
Tick  Wo  V.  Hopkins,  118  U.  S.  35d.  30  L. 
ed.  ySO,  6  Sup,  Ct,  Rep.  1064;  Lawton  v, 
Steele,  152  tJ.  S.  133,  38  L.  ed.  385,  14  Sup. 
Ct.  Rep.  409;  Cooley,  Const.  Lim.  Ist  ed. 
p.  301;  Pfople  V.  Gillson,  109  N.  Y.  389.  4 
Am.    St.   Rep.   465,   IT   N.   K   343;    Health 
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Supreme  Court  of  the  Unhsd  States. 


Oct.  ItaK. 


Department  v.  Trinity  Church,  145  N.  Y. 
32,  27  L.R.A.  710,  45  Am.  St.  Rep. 
579,  39  N.  E.  833;  Barbier  v.  Connolly,  113 
U.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct.  Rep.  357; 
Ex  piirtp  Whitwell,  98  Cal.  73,  19  L.R.A. 
729,  35  Am.  St.  Rep.  152,  32  Pac.  870;  Re 
Jacobs,  98  X.  Y.  98,  50  Am.  Rep.  636;  State 
V.  Speyer.  67  Vt.  502,  29  L.R.A.  573,  48  Am. 
St.  Rep.  832,  32  Atl.  476;  Sutton  v.  State, 
96  Tenn.  696,  33  L.R.A.  589,  36  S.  W.  697; 
Cot  ting  V.  Kansas  City  Stock  Yards  Co. 
(Cotting  V.  Godard)  183  U.  S.  79,  46  L.  ed. 
92,  22  Sup.  Ct.  Rep.  30;  Connolly  v.  Union 
Sewer  Pipe  Co.  184  U.  S.  540.^46  L.  ed. 
679,  22  Sup.  Ct.  Rep.  431. 

The  policy  of  the  United  States  as  to  the 
public  lands  not  only  permits  but  encour- 
ages their  use  for  the  purpose  of  pasturing 
of  all  kinds  of  live  stock. 

Buford  V.  Houtz.  133  U.  S.  320,  33  L.  ed. 
618,  10  Sup.  Ct.  Rep.  305;  Kelley  v.  Rhoads, 
188  U.  S.  1,  47  L.  ed.  359,  23  Sup.  a.  Rep. 
259. 

Xo  counsel  for  defendant  in  error. 

Mr.  Justice  McKenna  delivered  the  opiniim 
of  the  court: 

This  action  was  brought  in  the  probate 
(;ourt  in  and  for  Elmore  county,  state  of 
Idaho,  for  the  sum  of  $200  damages  sua- 
tnimM  by  defendant  in  error  by  the  viola- 
tion by  plaintiffs  in  error  of  §!$  1210,  1211, 
of  the  Revised  Statutes  of  Idaho.  Tlu* 
amonded  complaint  alleged  that  the  offense 
was  commit teii  by  plaintiffs  in  error  by 
wnm^itully  ami  negligently  permitting  and 
[3Sl]allowing  their  sheep  t4>  graze  *within  2  miles 
oi  llu'  dwelling  house  of  defendant  in  error 
and  upon  the  government  lands  around  his 
premises.  The  defense,  set  up  by  demurrer, 
wrt-*.  a;»  in  Bacon  v.  Walker.  204  U.  S.  311, 
ante.  490.  27  Sup.  Ct.  Rep.  2S9.  that  those  sec- 
tions were  void  under  the  due  process  and 
equality  clauses  of  the  14th  Amendment  of 
t\\v  Cou'^titution  of  the  United  States.  Tho 
trial  Ciiurt  ninlered  jud<;ment  for  the  defend- 
ant in  error,  which  was  atVirmetl  by  the  dis- 
trict court  for  Elmore  county  and  by  the 
supreme  court  of  the  state.  9  Idaho,  740. 
76  Pac.  318. 

The  case  was  argued  with  Bacon  v.  Walk- 
er, and,  on  the  authority  of  that  case,  the 
judgment  is  affirmed. 

Mr.  Justice  Brewer  and  Mr.  Justice  Peck- 
ham  dissent. 


aTY  OF  CHICAGO,  Appt^ 

V. 

DARIUS  0.  MILLS. 

(See  S.  C.  Reporter's  ed.  321-331.) 

Direct  appeal  from  circuit  court — suflSciency 
of  certificate. 

1.  The   failure   of   the   certificate   of   a  • 
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Fedeml  circuit  court  to  show  the  exact  m- 
ture  of  the  jurisdictional  question  relied  i^ 
on  to  sustain  a  direct  appeal  to  the  SapRM 
Court  does  not  defeat  the  jurisdictioB  d 
the  latter  court,  where  an  ezaminatioH  d 
the  record,  aided  by  the  opinion  of  the  tk- 
cuit  court,  contained  therein  and  made  ptit 
thereof,  distinctly  shows  the  nature  of  tki 
question  of  jurisdiction  passed  upon. 
Courts — ^jurisdiction  of  circuit  court— dif«K 
citizenship — collusion. 
2.  The  jurisdiction  of  the  circuit  eomt 
of  the  United  States  for  the  northeni  dii' 
trict  of  Illinois  of  a  suit  brought  by  a  CUi- 
fornia  stockholder  of  an  Illinois  gai  mb* 
pany,  after  the  company's  refusal  to  ne.  to 
enjoin  the  city  of  Chicago  from  enforriig 
an  ordinance  regulating  gas  rates,  oo  tb 
ground  of  want  of  power  in  the  mnnidpil- 
ity  to  pass  the  ordinance,  cannot  be  regiid- 
ed  as  collusively  or  fraudulently  inroMbe* 
cause  of  complainant's  motive  in  prefernof 
a  Federal  tribunal,  or  because  subseqont 
events  made  it  to  the  interest  of  the  eon- 
pa  ny  to  make  common  cause  with  kin 
against  the  enforcement  of  the  onliniMC. 
or  because  an  otficer  and  large  stockholdir 
in  such  company  personally  contrihnted  ti 
the  expenses  of  the  suit,  or  became  cob* 
plainant's  counsel  was  aftenK'ardi  retiifli^ 
in  a  suit  then  pending  between  the  eompi^y 
and  the  municipality. 

[No.  286.] 

Submitted  December  21.  1906.    Decided  FA- 
ruary  4.  1007. 

APPEAL  from  the  Circuit  Court  of  th 
United  States  for  the  Northern  Diitritt 
of  Illinois  to  review  a  decree  enjoiniaj;  tki 
enforcement  of  a  municipal  ordinance  r^ 
lating  gas  rates.    AflHrmed. 

See  same  case  below,  143  Fed.  430. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  Hamilton  Lewis,  HcaiT  !• 
Ashton,  and  David  K.  Tone  submitted  the 
cause  for  appellant: 

WTiere  the  question  of  conferrin^r  jw** 
diction  upon  a  Federal  court  by  j^ttinit  ■P 
a  collusive  controversy  is  involved,  the  h■^ 
den  of  proof  is  upon  the  complainant. 

Lehigh  Min.  &  Mfg.  Co.  v.  Kelly.  Iff  T- 
S.  337,  40  L.  ed.  448,  16  Sup.  Ct.  Rep.  9^- 

A  majority  of  the  stockholders  of  s  C' 


Note.  —  On  direct  review  of  drcuit  or  dii" 
trict  court  judgments  in  the  Fedeiml  Sjj 
pfeme  Court — see  note  to  Gwin  ▼.  UbW 
States,  46  L  ed.  U.  S.  741. 

As  to  diverse  eitizenship  as  gromd  " 
Federal  jurisdictions-see  notes  to  SUpf  y* 
Williams.  10  C.  C.  A.  247:  ^Uw»  ▼-  W" 
lagham,  27  C.  C.  A.  296;  Seddon  t.  Vlifiv* 
T.  A  C.  Steel  &  I.  Co.  1  L.ltA.  108:  3ly««  . 
v.  Murray,  N.  &  Co.  11  LJtA.  216:  R<A««  | 
V.  Uwis.  36  L.  ed.  U.  S.  679;  Bnoiy  »• 
C.reenough,  1  L.  ed.  U.  S.  640;  and  Stit*- 
bridge  v.  Curtiss,  2  L.  ed.  U.  8.  435. 

104  V.& 
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»tJoc*  throtigh  iU  board  of  directori,  U 
It8t«l  with  the  no]e  power  to  ioatitiite 
fti  in  tie)i«ir  of  tlie  corporation,  and  to  re- 
in eorporale  gttevancei&t  aod  to  determine 
ken  ind  in  what  courts  such  auiti  shall  be 
itituted,  ftud  an  individual  stockholder  has 
fitaoidiiig  for  any  aueh  purpose, 
&»wei  V.  Oakland  (Hawes  v.  Contra  Coita 
'■ttra>J  104  U.  a  45CK45T,  2e  L.  ed.  827- 
I;  Momwetz,  Priv,  Corp.  |  238. 
f<>  tbe  foregoing  nile  should  be  added  the 
aJifl^ation  that  where  a  corporation  re- 
iM  to  aott  And  that  reftisul  is  arbitmry 
}d  wrongful  flti^l  without  just  cauae,  and  a 
fmmi  ie  made  upon  the  corporation  to 
it  And  it  atill  refuges,  a  atockbolder  may 
itibitc  a  suit  in  hi^  own  namf.  in  behalf 
I  iiidiself  and  other  atockholdprs,  to  pro- 
et  eorpomie  rights.  The  mere  allegation 
lit  a  demand  has  been  made  upon  the 
irpomtion  and  it  refuses  to  aet  ia  insuflfi- 
raX  to  authorise  a  stockholder  to  he^o 
it   It  roust  further  appear  that  the  refus- 

mm  wrongful,  constituting  a  breach  of 
Bit;  for  aithough  the  corporate  officers 
Bf  have  acted  erroneously  in  refusing  to 
fiig  a  suit,  that  is  not  sufficient  to  au* 
ifiiise  the  itoekholders  to  proceed,  so  long 
I  it  appears  that  the  corporate  offict^rs  were 
5tin^  in  g»XJd  faith,  with  reasonable  dili- 
Micef  und  in  the  eaterciae  of  their  sound 
beretion. 

Mwnphis  v.  Dean,  S  Wall.  64-73,  19  L,  ed. 
n-m-  Dodge  w  Woolaey,  IS  How.  345,  15 
Wallnee  v.  Lincoln  Sav.  Bank, 
9Tenn.  635,  24  Am.  St.  Rep.  625,  15  S.  W. 
48;  Samuel  v.  HoUaday,  Woolw.  400,  Fed. 
'as.  No.  12,288;  Morawetz,  Priv.  Corp.  § 
'M\  Hawes  v.  Oakland  (Hawes  v.  Contra 
'osta  Water  Co.)  104  U.  S.  450,  457,  460, 
>62,  26  L.  ed.  827 ;  Huntington  v.  Palmer, 
104  U.  S.  482,  26  L.  ed.  833;  Corbus  v.  Alas- 
ca  Treadwell  Gold  Min.  Co.  187  U.  S.  462, 
t7  L  ed.  259,  23  Sup.  Ct.  Rep.  157;  Smith 
V.  Prattville  Mfg.  Co.  29  Ala.  503. 

The  record  in  this  case  shows  that  a 
specific  question  of  Federal  jurisdiction  was 
in  issue  in  the  court  below  and  was  properly 
certified  to  this  court. 

Smith  V.  McKay,  161  U.  S.  355,  40  L.  ed. 
731,  16  Sup.  Ct.  Rep.  490;  Shields  v.  Cole- 
>nin,  157  U.  S.  168,  39  L.  ed.  660,  15  Sup. 
^t.  Rep.  570;  The  Bayonne,  159  U.  S.  687, 
^L  ed.  306,  16  Sup.  Ct.  Rep.  185. 

ilessrs.  William  D.  Guthrie,  John  J.  Her- 
^^  and  I.  K.  Boyesen  submitted  the  cause 
'<>f  appellee : 

In  the  absence  of  collusion,  the  right  of 
*>tockholder  to  invoke  the  jurisdiction  of  a 
^Qit  court  of  the  United  States  on  the 
SfODnd  of  diverse  citizenship  between  him- 
•^^  and  his  corporation,  in  a  suit. founded 
'^n  rights  which  might  have  been  asserted 
^v.the  corporation,  ia  not  open  to  question. 
^04  U.  S. 


Doctor  V.  Harrington,  106  IT.  B.  679*  587| 
49  L,  ed.  600,  609,  25  Sup.  Ct.  Rep.  355. 

The  right  to  maintain  a  etoekholder^s  bill 
upon  general  principies  admini&tft^d  by 
eourts  of  equity  is  not  such  a  question  of 
jurisdiction  as  may  be  certified  to  this  court 
under  the  5th   aeetbn   of  the  act  of   1891. 

Board  of  Trade  v.  Hammond  Elevator  Co, 
\m  U:  S.  424,  432,  49  L.  ed.  llll,  1115,  25 
Sup.  Ct.  Rep.  740  i  World's  Columbian  E%po* 
sition  V.  United  States,  6  C.  C.  A.  5S^  19  V, 
S,  App.  42,  56  Fed.  654. 

The  question  of  collusion,  as  a  question 
of  the  jurisdiction  of  the  circuit  court,  ia 
whether  it  distinctly  appeared,  to  the  satia- 
faction  of  said  circuit  eourt,  that  the  suit 
was   a   collusive   one. 

Barry  v.  Edmunds,  llfl  U.  S.  550,  5A9,  29 
L.  ed.  729,  732,  6  8np.  Ct.  Rep.  501;  Depu- 
tron  V.  Younsr.  131  U.  S.  241.  252.  33  L.  ed. 
923,  929,  10  Sup.  Ct.  Rep.  539;  Wetmor€  Y, 
Rymer,  169  U.  8.  115,  122,  42  L.  ed.  68^,  084, 
18  Sup.  Ct.  Rep.  293;  Put  in-Bay  Water- 
works, Light  &>  R.  Co.  V.  KyiiTi,  181  U.  S. 
409,  431,  45  L.  ed.  927,  937,  21  Sup.  Ct.  Rep. 
709. 

The  issue  of  collusion  was  a  question  of 
fact,  which  the  court  iiad  jurisdiction  to  de- 
termine under  the  act  of  iS75,  and  its  find- 
ing on  the  evidence  ought  not  to  be  mt 
aside.  Having  determined  that  question  aa 
it  didi  it  had  unquestionable  jurisdiction,  on 
the  ground  of  diverse  citizenship,  to  proceed 
to  a  final  aecree. 

Doctor  V.  Harrington,  106  U.  S.  579^  588, 
49  L.  ed.  606,  610,  25  Sup.  a.  Rep.  356;  Put- 
in-Bay Waterworks,  Light  &  R.  Co.  v. 
Ryan,  181  U.  S.  409,  428,  45  L.  ed.  927,  936, 
21  Sup.  a.  Rep.  709. 

Nor  does  any  issue  of  fact  arising  under 
denials  oi  due  compliance  with  the  94th 
rule  involve  any  question  as  to  the  juris- 
diction of  a  circuit  court  as  a  court  of  the 
United  States. 

Illinois  C.  R.  Co.  v.  Adams,  180  U.  S.  28, 
33,  45  L.  ed.  410,  412,  21  Sup.  a.  Rep.  251. 

A  formal  certificate  of  the  jurisdictional 
question  by  the  court  below,  or  an  equiva- 
lent therefor,  is  an  essential  to  the  exercise 
of  jurisdiction  by  this  court. 

Maynard  v.  Hecht,  151  U.  S.  324,  328,  38 
L.  ed.  179,  181,  14  Sup.  Ct.  Rep.  353;  Court- 
ney V.  Pradt,  196  U.  S.  89,  91,  49  L.  ed.  398, 
399,  25  Sup.  Ct.  Rep.  208;  Trenchard  v.  Kell, 
202  U.  S.  613,  50  L.  ed.  1171,  26  Sup.  Ct. 
Rep.    765. 

In  the  absence  of  a  sufficient  formal  cer- 
tificate, its  equivalent  in  an  equity  case 
must  be  found,  if  at  all,  in  the  explicit 
terms  of  the  final  decree  or  of  the  order  al- 
lowing the  appeal. 

Huntington  v.  Laidley,  176  U.  S.  668,  676, 
44  L.  ed.  630,  634,  20  Sup.  Ct.  Rep.  626; 
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Arkansas  v.  Schlierholz,  179  U.  S.  598,  601, 
45  L.  ed.  335,  337,  21  Sup.  Ct.  Rep.  229; 
Courtney  v.  Pradt,  supra. 

Such  certificate,  or  its  equivalent,  must 
distinctly  and  unequivocally  show  that  the 
court  below  sends  up  for  consideration  a 
single  and  definite  question  of  jurisdiction. 

Huntington  v.  Laidley,  supra;  Courtney 
v.  Pradt,  196  U.  8.  89,  92,  49  L.  ed.  398, 
399,  25  Sup.  a.  Rep.  208. 

It  is  insufficient  to  certify  the  question  of 
jurisdiction  generally,  without  defining  or 
indicating  any  specific  question  of  jurisdic- 
tion. 

Chappell  V.  United  States,  160  U.  S.  499, 
508,  509,  40  L.  ed.  510,  513,  614,  16  Sup.  Ct. 
Rep.  397;  Filhiol  v.  Tomey,  194  U.  S.  356, 
358,  359,  48  L.  ed.  lOU,  1016,  1017,  24  Sup. 
Ct.  Rep.  698;  The  Bayonne,  159  U.  S.  687, 
693,  40  L.  ed.  306,  309*' 16  Sup.  a.  Rep.  185. 

There  must  also  be  a  statement  of  a 
definite  question;  that  is,  the  precise  ques- 
tion, clearly,  fully,  and  separately  stated. 
No  mere  suggestion  that  the  jurisdiction  of 
the  court  was  in  issue  will  answer. 

Shields  v.  Coleman,  157  U.  S.  168,  177,  39 
L.  ed.  660,  663.  15  bup.  Ct.  Rep.  570;  Chap- 
pell V.  United  States,  160  U.  S.  499,  508,  40 
L.  ed.  510,  513.  16  Sup.  Ct.  Rep.  397;  Ar- 
kansas V.  Schlierholz,  173  U.  S.  600,  601,  45 
L.  ed.  336,  337,  21  Sup.  a.  Rep.  229. 

The  question  of  jurisdiction  must  also 
have  been  so  plainly  and  distinctly  specified 
that  no  further  examination  of  the  record 
would  be  necessary. 

Van  Wagenen  v.  Sewall,  160  U.  S.  369, 
373,  40  L.  ed.  460,  461,  16  Sup.  a.  Rep.  370. 

The  question  thus  sent  up  must  be  a  ques- 
tion of  Federal  jurisdiction;  that  is,  of  the 
jurisaiction  of  the  circuit  court  as  a  court 
of  the  United  States,  and  not  in  respect  of 
its  general  authority  as  a  judicial  tribunal 
or  a  court   of  equity. 

Courtney  v.  Pradt,  106  U.  S.  80,  91,  49 
L.  ed.  31>8.  399,  25  Sup.  Ct.  Rep.  208 ;  Illinois 
C.  R.  Co.  V.  Adams,  180  U.  S.  28,  34,  35.  45 
L.  ed.  410.  412,  413.  21  Sup.  Ct.  Rep.  251; 
Board  ot  Trade  v.  Hammond  Elevator  Co. 
198  U.  S.  424,  432,  49  L.  ed.  1111,  1115,  25 
Sup.  Ct.  Rep.  740. 

The  better  practice  in  every  case  of  direct 
review  on  a  question  of  jurisdiction  is  to 
make  apparent  on  the  record,  by  a  bill  of 
exceptions,  or  other  appropriate  mode,  the 
fact  that  the  question  of  jurisdiction  was 
raised  and  passed  u|mn.  and  the  elements 
upon  which  the  decision  of  the  question  was 
based. 

C.  II.  Nichols  Lumber  Co.  v.  Franson, 
203  r.  S.  27S,  ante,  181.  27  Sup.  Ct.  Uep.102. 

The  certificate  in  the  case  at  bar  falls 
far  short  of  the  statutory-  requirement. 

McHenry  v.  Alford,  168  U.  S.  651,  659,  42 
L.  ed.  614.'  617,  18  Sup.  a.  Rep.  242. 
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With  respect  to  MMignment  of  • 
may  be  repeated  that  the  eqnivaleiit  far  1 
required  certificate  in  an  equity  cue  e 
exist  only  in  the  explicit  terms  of  the  fi 
decree  or  of  the  order  allowing  the  tpp 
(Huntington  v.  Laidley,  176  U.  &  MS,  C 
44  L.  ed.  630,  634,  20  Sup.  a.  Rep.  5S 
Courtney  v.  Pradt,  196  U.  S.  89,  91, 49  L  i 
398,  399,  25  Sup.  Ct  Rep.  208,  and  eu 
cited),  and  that,  therefore,  the  assigaiM 
are  not  entitled  to  be  considered  ai  eqnif 
lent  to  the  required  certificate  nnleu  xh 
are  so  incorporated  in  the  order  iIIoyb 
the  appeal,  by  appropriate  words  of  nfc 
ence,  as  to  show  that  the  court  inteidi 
to  certify  the  assignments  as  presentiB|[tl 
questions  put  in  issue  and  decided  (MajMi 
V.  Hecht,  151  U.  S.  324,  328.  38  1 
ed.  179.  181,  14  Sup.  Ct.  Rep.  353:  11 
Bayonne,  159  U.  S.  687,  40  L.  ed.  306. 1 
Sup.  a.  Rep.  185;  New  York,  N.  H.  *I 
R.  Co.  V.  Weisberg,  191  U.  S.  658,  48  Ld 
301,  24  Sup.  a.  Rep.  844). 

The  opinion  of  the  court  below  ii  tk 
case  at  bar,  filed  four  days  before  the  ntr 
of  the  final  decree,  cannot  be  refianM  • 
equivalent  to  the  required  certificate. 

Merritt  v.  Bowdoin  College,  197  U.  8 
745,  42  L.  ed.  1209,  17  Sup.  a.  Rep.  m 

By  one  day's  violation  of  thli  ordiMMi 
the  company  might  incur  the  pnetictl  te 
feiture  and  confiscation  of  all  its  pnpoij 

Cot  ting  V.  Kansas  City  Stock  YardiOi 
(Cotting  V.  Godard)  183  U.  S.  79,  109^41 
L.  ed.  92,  105,  .22  Sup.  Ct.  Rep.  SO. 

The  bill  in  the  prior  suit  had  beei  dif 
missed  for  want  of  jurisdiction,  ud  tt  «■ 
practically  certain  that  thia  eoort,  fl>  ^ 
then  pending  appeal  of  the  People*!  0* 
pany,  would,  as  the  decree  then  stood,  M 
the  point  which  it  would  eomidcr  ^ 
the  naked  question  of  Juriidietka,  tid  *" 
verse,  with  instructions  to  the  tower  «*• 
to  decide  upon  the  merits. 

Huntington  ▼.  Laidley.  176  U.  S.M]||* 

44  L.  ed.  630,  636,  20  Sup.  a.  Rq).  SM:  IV 
nois  C.  R.  Co.  v.  Adams.  180  U.  &  tt>JJ 

45  L.  ed.  410,  416,  21  Sup.  Ct  Bcp-  >^ 
Excelsior  Wooden  Pipe  Co.  t.  TuiMt  BM 
Co.  la's  U.  S.  282,  205,  46  L.  ed.  9ia  ht.J 
Sup.  a.  Rep.  681 ;  Doetor  t.  Harriigloii*^ 
V.  8.  579.  580,  40  L.  ed.  606,  610b  a  M 
a.  Rep.  356. 

A  decree  in  the  prior  suit,  mureortr,  fe^ 
definitely  settled  nothing  upoa  tht  Ml' 
even  as  to  the  alleged  contract  ni^'^ 
a  decree  dismissing  a  bill  for  waat  of  i^ 
diction  does  not  constitute  rss  /adioiiik ■* 
in  no  way  concludes  the  right  of  sflte 

Smith  V.  McNeal,  109  U.  S.  42B,  A  ' 
L.  ed.  986,  987,  3  Sup.  Ct.  Rep.  310;  W^ 
C.  R.  Co.  V.  Adams.  180  U.  &  »,  ft  dl 
ed.  410,  412,  21  Sup.  Ct.  Rep.  iSl. 

Diversity  of  dtiaenship  was  Ml  iMHri 
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ir  amtralUng  &«  the  basii  of  the  junsdic- 
te  of  the  circuit  court  to  hoar  and  deter- 
mia*  the  con tro vera yj  and,  so  far  as  jurii- 
dktbQ  as  a  Federal  court  was  concerned, 
thi^rs  waa  really  ao  occaaiou  or  motive  for 
«ol!tuion. 

Stmp&on  T.  Union  Stock  Yarda  Go.  110 
Fed,700rIlIinoiiC.IL  Co,  v.  Adame,  180  U, 
S.28,  33-37,  45  L.  ed,  410,  412,  413,  21  Sup. 
Ct,  Eep.  251 J  BalU.  Rutland  R,  Co.  93  Fed, 
SIZ;  Kimball  v.  Cedar  Rapida,  99  Fed.  130. 

Tbe  qiieation  of  collusion  Ib^  of  course,  to 
br  dH«rmJned  by  the  conditions  exiatlng 
jvhen  Mr.  Mills  requested  the  board  of  di< 
Rdora  and  the  Btoekbolders  of  the  People*! 
jOompaDT  to  institute  a  new  suitj  and  whexi 
>  ai^d  bis  bill,— June  S,  ie03,— and  not  by 
Wtisequent  developments. 
I  5l<>llaa  V.  Torrance,  0  Wheat.  537,  539, 
ULed.  154,  155;  Kirby  t.  Ameriean  Soda 
iFmmiaiD  Co.  194  U.  S.  141,  145,  48  L.  ed. 
'111,912,  24  Sup.  Ct.  Rep.  619;  Hardenbergh 
^tfiay,  151  U.  a  112,  US,  38  L.  ed.  93,  94, 
iMSup.  Ct.  Rep.  305;  Colorado  Cent.  ConsoL 
JMbL  Co.  V.  Turck,  150  U,  S.  138,  144,  3/ 
t£.ad.  I03O,  1032,  14  Sup,  Ct.  Rep.  35;  Mexi- 
jtoC.  A*  Co.  V.  I*inkney,  149  U.  S.  194,  2CM), 
jt  L  ed.  6©0,  701,  !3  Sup.  a.  Rep.  859. 
;  The  desire  of  the  officers  of  the  company 
,'ID  Jtouary,  1906.  that  complainant  should 
^iscmi  in  this  suit,  and  thereby  establish 
the  icvaiidity  of  the  ordinance  of  1900,  does 
ftJt  taUyiah  coUnsion. 

Oiftting'  V.  Kansas  City  Stock  Tarda  Co. 
(OottSng  r.  Godard)  183  U.  S.  79,  113,  46  L. 
^  m,  110,  22  Sup.  Ct.  Rep.  30;  Delaware 
Mrmd  Tax,  IS  Wall.  206,  210.  21  L.  ed. 
8Sa,  !jf93;  Simpson  v.  Union  Stock  Yards  Co. 
1^0  Fed.  801 ;  Bowdoin  College  v.  Merritt, 
*!  Ftd.  213. 

Tbe  fact  that  the  counsel  of  the  People^a 
CoiBpany  saw  fit  to  delay  filing  any  plead- 
%  or  subsequently  filed  an  answer  praying 
'^f  i  dismissal,  which  was,  by  consent , 
•sifioded  so  as  to  pray  that  the  complain- 
ant be  granted  the  relief  prayed  for,  cannot 
P^^  collusion  at  the  time  the  suit  was 
origioiQy  brought. 

fiodge  T.  Woolsey,  18  How,  331,  15  L.  ed. 
^Hl;  Getting  v.  Kansas  City  Stock  Yards 
Cb,  (Cotting  T.  Godard)  183  U.  S.  79,  4a  L. 
«^  02,22  Sup.  a.  Rep.  30  j  Smyth  t.  Ames, 
l*BU.  S.  4S6,  42  L.  ed.  819,  18  Sup.  a.  Rep. 
41i 

The  propriety  of  Mr.  Brady,  as  the  sec- 
^  lirgest  stockholder,  eontributing  to  the 
*'|>eD»es  of  a  suit  in  which  he  was  vitally 
*^tejieated,  ought  to.  bo  clear  and  ind  i  sputa - 
^  Ceft&inly  it  does  not  constitute  evi- 
'•'Boe  of  collusion, 

New  Albany  Waterworks  Go.  t.  Loniaville 
%  Co.  58  C.  C.  A.  576,  122  Fed.  776;  Con- 
*"aetf*  Gas  Trust  Co.  v»  Quinby,  70  G.  C.  A. 

%  m  Fed.  mz. 
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If  Mr.  Mills  desired  to  sue  in  order  to 
have  the  questions  decided  in  a  court  of  the 
United  estates  rather  than  in  a  state  court, 
it  would  establish  nothing  tending  to  prove 
tJij  i^xistence  of  a  collusive  agreement  on 
his  part  with  the  company  fraudulently  to 
impose  upon  tbe  court  by  a  sham  demand 
and  sham  refusal  to  sue  on  the  part  of  the 
directors  and  stockholders  of  the  People's 
Company. 

Davis  V.  Gray,  16  Wall.  203,  221,  21  L.  ed. 
447,  453;  Smyth  v.  Ames,  169  U.  S.  466,  517, 
42  L.  ed.  819,  838,  IS  Sup.  Ct.  Rep.  418. 

*Mr.  Justice  Day  delivered  the  opinion  of  [325] 
the  court: 

Thia  case  is  here  upon  a  question  of  ju- 
risdiction of  tbe  circuit  court  of  the  United 
States  for  the  northern  district  of  lllinoii 
to  entertain  tbe  suit.  26  Stat,  at  L.  826, 
chap.  617,  U.  S,  Com  p.  Stat.  1001,  p.  488. 
The  case  originated  in  a  bill  6 led  in  that 
court  by  the  complainant,  Darius  O,  Mills, 
a  citizen  of  California,  as  a  stockhohier  in 
the  People's  Gos,  Light,  &  Coke  Company, 
a  corporation  of  the  state  of  Illinois,  to  re- 
strain the  city  of  Chicago  from  enforcing  a 
certain  ordinance  limiting  the  right  of  the 
gas  company  as  to  charges  for  furnishing 

Complainant  averred  a  demand  of  the 
directors  that  an  action  be  brought  by  the 
company  to  restrain  the  city  from  enforcing 
the  ordinance,  and  alleged  compliance  with 
tbe  ninety-fourth  equity  lule,  and  the  refn- 
sal  of  the  company  to  bring  the  action. 

The  orig^inal  bill  alleged  that  the  ordi- 
nance impaired  the  obligation  of  the  con- 
tract contained  in  the  charter  of  the  gas 
company,  in  contravention  of  the  contract 
clause  of  the  Federal  Constitution;  and,  al- 
so, that  the  ordinance  was  illegal  in  that  the 
city  bad  no  power  to  pass  it. 

The  ordinance  thug  complained  of  wai 
adopted  by  the  city  of  Chicago,  October  15, 
1900,  and  provided  that  charges  for  gas  in 
excess  of  76  cents  per  1,000  cubic  feet  should 
be  illegal,  and  fixed  a  penalty  of  not  less 
than  125  or  more  than  $200  for  each  and 
every  violation  of  the  ordinanee. 

The  objection  made  to  the  jurisdiction  of 
the  circuit  court,  and  which  is  said  to  be  es- 
tablished in  the  record  and  duly  pre  Bent  ed 
here,  is  based  upon  the  allegation  that  the 
suit  by  Mills  was  brought  in  the  Federal 
court  by  collnaion  between  bim  and  the  gai 
company,  and  for  the  fraudulent  purpose  of 
invoking  the  jurisdiction  of  the  Federal  court 
concerning  a  controversy  which  was  really 
between  the  company  and  tbe  city  of  Chi- 
cago,— parties  lacking  the  rec|uiaUe  diversity 
of  citizenship  to  maintain  the  suit  in  the 
Federal  courts. 
The  record  diicloaes  that  the  appeal  was 
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[826]allowed  to  this  *court  solely  upon  the  ques- 
tion of  the  jurisdiction  of  the  court  as  a  cir- 
cuit court  of  the  United  States.  A  certifi- 
cate entered  the  same  term  at  which  the 
appeal  was  allowed  sets  forth  that  the  city 
objected  to  the  jurisdiction  of  the  court  as 
a  Federal  court,  and  that  the  appeal  was 
prayed  solely  upon  the  question  of  jurisdic- 
tion of  the  court  as  a  circuit  court  of  the 
United  States,  and  that  the  appeal  was 
granted  solely  upon  the  question  of  juris- 
diction. 

Portions  of  the  proceedings,  including  the 
testimony  on  the  question  of  jurisdiction, 
duly  signed  and  sealed  and  made  part  of  the 
record,  are  certified  to  this  court  by  a  cer- 
tificate in  the  form  of  a  bill  of  exceptions. 
Re  Lehigh  Min.  &  Mfg.  Co.  166  U.  S.  322, 
39  L.  ed.  438,  15  Sup.  Ct.  Rep.  375;  G.  H. 
Nichols  Lumber  Co.  v.  Fransom  (decided  at 
this  term),  203  U.  S.  278,  ante,181,  27  Sup. 
Ct.  Rep.   102. 

A  preliminary  objection  is  made  that  the 
certificate  does  not  show  whether  the*  juris- 
dictional question  arose  from  insufficient 
amount,  want  of  diversity  of  citizenship, 
collusion,  or  otherwise,  l^iut  we  are  of  the 
opinion  that  an  examination  of  the  record, 
aided  by  the  opinion  of  the  ecnirt  contained 
therein,  and  made  part  thereof,  distinctly 
shows  that  the  <iuestion  of  jurisdiction 
passed  upon  concerned  the  collusive  charac- 
ter of  the  action  of  the  complainant. 

We  think  this  brings  the  case  within  the 
ruling  in  Smith  v.  ^tcKay,  IGl  U.  S.  355,  40 
L.  ed.  731.  10  Sup.  Ct.  Rep.  490,  in  which  the 
court,  lookiriLT  into  the  character  of  the  ap- 
peal, the  certiticate  of  the  court,  and  the  cer- 
tified c-ojjy  of  the  o|)inion,  made  part  of  the 
record,  sustained  the  court's  jurisdiction, 
citin;:.  with  approval,  Shields  v.  Coleman, 
l.")?  L'.  S.  168,  39  L.  ed.  060,  15  Sup.  Ct.  Rep. 
570.  and  Re  Lehigh  Min.  &  Mfg.  Co.  supra. 

The  circuit  <.-ourt,  after  an  examination 
of  the  testimony,  reached  the  conclusion  that 
the  action  was  not  collusive,  and,  upon  final 
decree,  granted  a  perpetual  injunction 
again.st  the  enforcement  of  the  ordinance  in 
question.  On  this  appeal  we  are  only  con- 
cerned with  the  correctness  of  the  conclusion 
reached  in  the  circuit  court  as  to  the  ques- 
tion of  jurisdiction.  This  (juestion  is  before 
us  upon  this  record.  Wet  more  v.  llvmer, 
[327]M(i9  U.  S.  115,  42  L.  ed.  682,  IS  Sup.  Ct.  Rep. 
293.  In  order  to  determine  it  it  is  neces- 
sary to  consider  briclly  as  may  be  the  facts 
shown  in  this  record. 

The  ordinance  in  question  was  passed  Oc- 
tober 15,  1900.  The  People's  (Jas.  Light.  & 
Coke  Company,  on  the  21st  of  December, 
1900,  brought  a  suit  in  the  circuit  court  of 
the  United  States  for  the  northern  district 
of  Illinois,  seeking  to  enjoin  enforcement  of 
the  ordinance,  upon  the  ground  that  it  im- 
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paired  the  obligation  of  iU  charter  eontzic^ 
denied  equal  protection  of  the  lawi,  irf 
amounted  to  a  confiscation  of  its  propertj; 
and  upon  the  further  ground  that  no  powv 
had  been  conferred  upon  the  city  of  Gbiei|i 
by  the  legislature  of  Illinoie  to  thui  regnhtt 
the  price  of  gaa. 

It  is  unnecessary  to  recite  all  of  the  pn- 
ceedings  of  that  suit  in  detail.  The  hiitofy 
of  the  litigation  will  be  found  in  the  opiiuoi 
of  the  chief  justice  when  the  case  came  ben 
from  the  circuit  court  on  appeal  (194  U.  & 
I,  48  L.  ed.  851,  24  ^up.  Ct.  Rep.  520). 

To  the  bill  as  originally  filed  in  thit  eyi 
the  city  of  Chicago  filed  a  general  demoiTR, 
and  the  circuit  court,  holding  that  no  couti- 
tutional  right  of  the  company  was  impaiied, 
decided  that  its  jurisdiction  would  not  a- 
tend  to  the  question  of  the  power  of  tk 
council  to  pass  the  ordinance  in  qnestios, 
and  that  such  a  question  was  one  primarily 
for  the  state  courts;  thereupon  the  eoa- 
pany  filed  an  amended  bill,  limiting  iti 
rights  to  the  alleged  impairment  of  its 
contract.  The  city  of  Chicago  also  demnnel 
to  the  amended  bill,  and,  upon  the  hetriqf 
of  the  demurrer,  it'  was  sustained  ind  tkt 
bill  dismissed  for  want  of  jurisdiction,  iid  i 
final  decree  was  entered  to  that  effect  Ai 
appeal  was  thereupon  taken  to  this  court 

When  the  litigation  had  progressed  tta 
far,  complainant.  Mills,  who  was  the  Itf* 
gest  stockholder  in  the  company,  eonmltii 
counsel  in  New  York  with  a  view  to  piotert- 
ing  his  interests.  Counsel,  having  exaniii' 
the  record,  prepared  a  letter  dated  Deceak* 
16,  1U02,  addressed  to  the  directors  of  tk 
gas  company,  and  signed  by  complsinint,  b 
which  he  set  forth  that  the  proceedingi  ii 
the  suit  concerning  the  ordinance  redariv 
the  price  of  gas  to  75  cents  per  1,000  cubic 
feet  had  been  submitted  •to  hit  eoimsel,  to-l^ 
gcther  with  a  copy  of  the  opinion  of  tki 
circuit  court,  and  that  an  appeal  vss  tba 
pending  in  the  Supreme  Court  of  the  Vv\H 
States;  the  advice  of  his  counsel  thst  tbst 
suit  might  not  adequately  protect  his  isttf' 
osts,  as  the  bill  was  dismissed  for  wsit  d 
jurisdiction,  and  that  the  Supreme  Cont 
might  limit  the  decision  of  the  case  to  thi 
question  of  jurisdiction.  And,  further,  M 
it  did  not  involve  the  question  of  the  po** 
of  the  council  of  the  city  of  Chicago  to  it- 
(luce  the  rates  of  the  company.  Hethciit' 
quested  the  institution  of  a  suit  against  thi 
city  of  Chicago  at  the  earliest  prutiesUi 
moment  for  the  purpose  of  prsvcntiif  thi 
enforcement  of  the  ordinance,  upon  ^ 
ground  that  it  impaired  its  charter  eoitn^ 
and  that  the  council  had  no  power  to  pt*'^ 
The  letter  further  expounded  the 
of  resorting  to  a  court  of  equity  for  ] 
tion  of  the  company's  rlghta. 

The  record  discIoMa  that  tlM 
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uniel  came  to  New  York,  wlicre  a  confer- 
m  waa  had  with  the  counsel  retained  by 
Uk,  uid  a  diiTereEce  of  opinion  wns  de- 
floped  as  to  the  propriety  and  advisability 
!  i  new  Euit  wfiich  would  cover  the  points 
I  difference.  The  result  of  this  conference 
u  that  the  company's  counsel  notified 
TiOml  for  Milla  that  h^  should  adviae  the 
Olid  to  decline  the  requei-t  to  bring  a  wew 
ait 

Oa  January  29,  1003,  the  company  wrote 
c  MnU,  declining  to  begin  the  snlU  and  sent 
I  cupj  of  the  resolution  reciting  the  belief 
if  thf  board  that  for  the  company  to  insti- 
ate  further  legal  proeee dings  tn  test  the 
i^hiitj  of  the  ordinance  of  Oetober  15,  1000^ 
wruld  excite  public  prejudit^e  against  tbe 
lemptny,  which  at  that  time  it  was  deemed 
>f  ^reat  importance  to  avoid,  and  after- 
vtnii,  ftt  the  annual  meeting  of  the  stock- 
Wien  of  the  company,  a  resolution  direct- 
lii|  the  beginning  of  the  iuit  was  defeated. 

Tbe  question  of  jurisdiction  must  be  de- 
:54edt  taring  reference  to  the  attitude  of  the 
!t«  it  the  date  the  bill  was  filed,  on  June 
8, 1D03,  KSrbv  v.  American  Soda  Fountain 
C4  194  •U.  S.  141,  145,  140,  48  L.  ed,  911, 
'^tr  m,  24  Sup.  Ct.  Rep.  619.  As  to  the  re- 
W  af  the  company  to  institute  a  new  auit, 
tkre  is  nothing  in  the  record  to  show  any 
sooctrt  of  action  lietween  complainant  and 
tbs  company.  At  that  time  his  counsel  in 
Sew  York  was  not  concerned  in  the  litiga- 
te In  Chicago  or  in  the  appeal  to  this  court. 
4*  ike  cate  brought  by  the  gas  company 
tba  ikiodj  it  had  been  dismissed  for  wiint 
rf  jtmadiction,  and  an  appeal  taken  from 
tint  decree  of  diami^ial.  The  case  did  not 
Qtc«iarily  involve  the  question  of  contract 
f%hs,  and  did  not  embrace  the  question  of 
Pct**r  of  the  city. 

h  this  attitude  of  affairs  counsel  might 
►ell  id  vise  that  the  protection  of  the  stock- 
tolderi'  interett  required  the  bei^iiming  of  a 
»ut  which  should  embrace  the  vital  ques- 
'iDBi  in  ifisue.  There  was  a  sharp  difference 
^f  Tjews  between  the  representatives  <if 
^Etis  inii  those  of  the  company's  solicitors 
1^  to  the  advisability  of  bringing  an  action. 

f^fJT  the  prudential  leascns  outlined  in 
H  letter  of  January  29,  15)03,  above  re- 
^Tfed  to,  the  directors  of  tht^  comf>aTiy  de- 
tiiittj  to  bring  the  suit.  After  the  jndg- 
>tnt  of  the  circuit  court  was  afTirmeil  in 
^  court,  the  (|U  est  ion  of  the  power  of  th<» 
ft?  to  paas  the  ordinance  was  left  undwcfd- 
iiiid  was  subsequently  litigated  to  a  final 
^f^  in  favor  of  the  contention  made  in 
«  niit  begun  by  Hills, 

h  is  true  that  upon  the  hearing  of  the 
■ttiiirrer  in  this  action  the  circuit  court  or- 
!red  a  decree  correcting  its  former  decree 
the  gas  company  suit  so  as  to  show  that  I 
p  fourt  decided  th«  case  upon  the  merits  > 
4  U.  S. 


as  to  the  allegations  as  to  contract,  and  dii* 
missed  the  bill  without  prejudice  to  th» 
bringing  of  any  other  suit  to  test  the  power 
of  the  city. 

The  corrected  decree  was  brought  before 
this  court  in  the  then  pending  appeal  of  the 
gas  company,  194  U.  S.  1,  48  L*  ed.  951,  M 
Sup,  Ct.  Rep,  520. 

After  the  decision  in  this  court,  affirming 
the  decree  in  the  gas  company  suit,  an 
amendeti  bill  was  filed  by  complainant  Mills, 
based  solely  upon  the  alleged  want  of  power 
of  the  city  council  of  Chicago  to  pass  the 
ordinance  in  controversy^  which  resulted  in 
the  decree  to  which  we  have  rpf erred,  en- 
joining •the  enforcement  of  the  ordinance  fort3301 
the  reason  that  the  city  council  of  Chicago 
had  no  power  to  pass  the  s^me. 

As  we  have  said,  we  thmk  the  re<!ord  es- 
tablishes that  complainant  and  his  counsel 
honestly  believed  that  such  nevv  suit  was 
necessary  Uy  protect  the  stockholder's  inter- 
ests. There  is  an  entire  lack  of  testimony 
to  show  any  collusive  action  at  the  time  of 
the  beginning  of  the  suit. 

It  is  true  that  subsequent  events  made  it 
to  the  interest  of  the  company  to  make 
common  cause  with  Mills  against  the  en* 
forcement  of  the  ordinance  in  question,  hut 
when  he  began  his  suit  no  proceedings  were 
pending  which  involved  the  important  ques- 
tion of  the  power  of  the  city  upon  which 
the  complftimint  ultimately  prevailed. 

It  is  true  that  an  officer  of  the  company, 
who  was  the  next  largest  stockholder  to 
Mills,  euntributcd  to  the  ejtpenses  in  thii 
suit^  but  he  testified,  and  there  is  nothing 
in  the  record  to  contradict  him,  that  he  paid 
this  money  from  his  own  resources,  without 
actual  repayment,  or  any  understanding 
with  the  company  that  he  should  be  reim- 
bursed. 

It  \&  true  that  Mills*  counsel  was  retained 
in  the  suit  in  this  court  after  the  beginning 
of  his  suit  in  Chicago, 

It  is  also  true  that,  in  answering  to  a 
question  put  in  the  language  of  the  ninety* 
fourth  rule,  as  to  whether  the  suit  was 
brought  to  confer  upon  the  circuit  court  of 
the  United  States  jurisdiction  in  a  case  of 
which  it  would  not  otherwise  have  cogni- 
zance, complainant  answered  that  he  so  un- 
derstood it,  but  subsequently  said  that  he 
did  not  understand  the  question.  This  ad- 
mission, intentionally  made,  would  not  nec- 
essarily show  collusion.  But  we  think  it  was 
not  the  purpose  of  the  complainant  to  say 
more  than  that  he  expected  his  action  to  ha 
brought  in  the  United  States  court.  When 
a  citizen  of  one  state  has  a  eause  of  action 
against  a  citizen  of  another  state  which  he 
may  prosecute  lawfully  in  a  Federal  court, 
and  when  the  suit  is  free  from  fraud  or  col- 
lusion, his  mntlTe  in  preferring  a  Federal 
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tribunal  is  immateriaL  Blair  ▼.  Chicago, 
201  U.  S.  400,  408,  50  L.  ed.  801,  805,  26  Sup. 
Ct.  Rep.  427,  and  previous  cases  in  this  court 
therein  cited. 
[831]  *Upon  the  whole  record  we  agree  with  the 
circuit  court  that  the  testimony  does  not 
disclose  that  the  jurisdiction  of  the  Federal 
court  was  oollusively  and  fraudulently  in- 
voked, and  the  judgment  below  will  be  af- 
firmed. 

Dissenting:    Mr.  Chief  Justice  Fuller  and 
Mr.  Justice  Harlan. 


STATE  OF  KANSAS,  Complainant, 

▼. 

UNITED   STATES    OF    A:MERICA   et    al., 

Defts. 

(See  S.  C.  Reporter's  ed.  331-343.) 

Supreme  Court  of  the  United  States— orig- 
inal jurisdiction — suit  by  state. 

1.  The  original  jurisdiction  of  the  Su- 
preme Court  of  the  United  States  does  not 
extend  to  a  bill  filed  by  the  attorney  general 
of  Kansas  on  behalf  of  the  state  as  trustee 
for  the  Missouri,  Kansas,  &  Texas  Railway 
Company  of  certain  lands  in  the  Indian  ter- 
ritory, alleged  to  have  been  granted  by  Con- 
gress to  the  state  for  the  benefit  of  the  rail- 
way company,  where  the  name  of  the  state 
is  being  used  simply  for  the  prosecution  of 
the  claim  of  the  railway  company. 
United  States — immunity  from  suit 

2.  The  United  States  may  not,  without 
its  consent,  be  sued  by  a  state. 

[No.  11,  Original.] 

Submitted  November  12,  1906.    Decided  Feb- 
ruary 25.  1907. 

ORIGINAL  BILL  filed  by  the  attorney 
general  of  Kansas  on  behalf  of  the  state 
as  trustee  for  the  Missouri.  Kansas,  &  Texas 
Railway  Company  of  certain  lands  in  the 
Indian  territory,  alleged  to  have  been  grant- 
ed to  the  state  for  the  benefit  of  the  rail- 
way company.  Dismissed  for  want  of  ju- 
risdiction. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  Hoyt,  Attorney  General 
Moody,  and  Assistant  Attorney  General 
Russell  submitted  the  cause  for  defendants 
in  support  of  motion  to  dismiss: 

By  the  terms  of  the  granting  act  the  legal 
title  passed  to  the  railroad  company,  if  to 
anyone,  at  the  date  of  the  grant;  or  at 
least  upon  the  construction  of  the  road. 

Rice  V.  Minnesota  &  N.  W.  R.  Co.  1 
Black.  358,  17  L.  ed.  147. 


Note. — On  suits  against  the  United  States 
— BOO  note  to  Beers  y.  Arkansas,  15  L.  ed. 
U.  S.  991. 
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It  is  a  well-settled  principle  that  s  e 
Teyanoe  to  trustees  for  certain  porpOM 
usee  carries  the  legal  estate  to  the  bi 
fidaries,  unless  there  are  duties  impoted 
the  trustees  the  performance  of  whSA 
qnires  the  legal  estate  to  be  Tested  iatb 
in  which  event  they  would  take  an  Mt 
commensurate  with  the  ezigendet  of  tl 
trust. 

Webster  t.  Cooper,  14  How.  488, 499, 1 
ed.  610,  515;  Long  y.  Long,  62  Md.  65;  I 
ry,  Tr.  SS  351,  352,  620,  621. 

This  is  the  rule  in  Kansas. 

Bayer  y.  Cockerill,  3  Kan.  292. 

It  is  equally  established  that  when  u 
tate  is  given  to  trustees  for  a  certain  | 
pose,  or  until  the  happening  of  a  col 
event,  the  intermediate  estate  of 
trustee  is  terminated  upon  the  aeoompl 
ment  of  the  purpose  or  occurrence  of 
event.  Feigner  v.  Hooper,  80  Md.  S68. 
Atl.  911;  Perry,  Tr.  S  351. 

The  granting  act,  S  3,  provides  that  ] 
ents  shall  issue,  not  to  the  state,  as  in 
case  of  Rice  v.  ^Dnnesota  &  N.  W.  R. 
supra,  but  to  the  railroad  company  du 

Under  such  circumstances  title  mti 
the  company,  and  not  in  the  itate. 

Sioux  City  A   St.   P.   R.  Co.  y.  Un 
States,  159  U.  S.  349,  363.  40  L.  ed. 
182,  16  Sup.  Ct.  Rep.  17;  Knepper  v.  Ssi 
194  U.  S.  476,  481,  48  L.  ed.  1083,  1061 
Sup.  Ct.  Rep.  744. 

A  patent  is  not  essential  to  a  tranife 
the  legal  title.    It  is  simply  evidenee 
the  condition  of  the  grant  has  been  tom^ 
with. 

Deseret  Salt  Co.  y.  Tarpey,  142  U.  &« 
35  L.  ed.  999,  12  Sup.  Ct.  Rep.  158. 

Apparently  the  proceeding  is 
control  of  the  railroad  company, 
name  of  the  state  is  used  simply  foi 
purpose  of  prosecuting  the  daini  off 
company  to  the  lands  in  qnestioa,  the 
pense  of  the  action  being  borM  by 
railroad. 

Under  these  drcumatanoea  it  it  «*n 
tied  that  this  court  does  not  pains*  « 
inal  jurisdiction. 

New  Hampshire  ▼.  Louisiana,  108  V- 
76,  27  L.  ed.  656,  2  Sup.  Ct.  Bep.  17ft 

The  United  SUtes,  the  real  party  b  ' 
terest  as  defendant,  haa  not  eonsoittd  ft0 
sued,  and  cannot  be  sued  witboat  iti  ^ 
sent.  ^ 

Minnesota  y.  Hitchcock,  18S  U.  &  ' 
387,  46  L.  ed.  954,  062,  22  Sup.  a  V 
650;  Oregon  y.  Hitchcock,  202  U.  &  A* 
L.  ed.  935,  26  Sup.  Ct.  Rep.  868;  M* 
States  y.  Lee,  106  U.  S.  106,  207,  ffl* ' 
171,  177,  1  Sup.  a.  Rep.  24a 

It  does  not  appear  that  all  the  hiii 
controversy  hare  been  allotted.  TM^ 
eourte   will  not  iat«rfere  with  tbi  ^M 
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DcptArtm^nt  Iq  tha  0a|ioial  of  l&nd  so  long 
M  the  title  in  oay  sense  remarns  in  the 
United  gtat^B  Is  well  settled. 

BocMnger  v.  Poster,  l&O  U  S.  110,  47  L. 
*l  975,  £3  Sup,  Ct.  Rep.  836;  Oregon  ¥. 
Hiti:hcoi*k,  supra* 

M€B«n}.  Joseph  H.  Choflte,  ChOea  C.  Cole* 
man,  James  Hagennan,  Adrian  S.  Joline,  A, 
E  Browne,  and  Joseph  M.  Bryson  submit- 
ted the  cause  for  complainant  in  oppoaition. 
Mr,  Mn  Madden  was  on  the  brief;      * 

The  United  States  and  efloU  oue  of  the 
i«|KLnitp  states  may  sustain  the  character 
at  tjustp?,  and  have  the  legal  ca  pad  ties  to 
tikt  and  e^tectite  tniats  for  every  purpose. 
Pcrrj,  Tr.  |  41 ;  McDonogb  v,  Murdoch, 
15  Oftw,  400,  14  L,  ed.  740;  United  States 
T.  Midilpn.  100  U.  S,  370.  47  L,  ed.  1103, 
^Siip.  Ct.  Rep.  742  J  Van  Wyek  v.  Knevala. 
lOdll  S.  360.  27  L.  ed.  201,  1  Sup.  Gt.  Rep. 

m 

Titp  title  to  the  granted  lands  is  vested 
h  Ihp  state  of  Kansas. 

Van  Wyck  v.  Knevala.  supra. 

in  St/Ptul  &  P,  R.  Cov  V,  Northern  P. 
«-Ou.l30U.  S,  1,  30  h.  ed.  77,  11  Sup.  Ct. 
^*^  38U,  the  words  "that  there  be  and 
^rthy  ia  granted  to  the  Northern  Pacific 
B*'Iro«d  oompfvny"  were  held  to  be  a  f^ant 
*i  prtnenti,  and  passed  the  title  direct  to 
tb&Tiflroad  eoinpany»  althoughj  by  the  4tb 
•ection  of  that  act  of  Congress,  it  was  pro- 
Tiaed  that  patents  should  be  issued  to  the 
^JBipany  as  the  road  was  constructed,  In  25- 
■"J*  sectioni. 

^fe  is  no  Federal  statute  of  uses,  nor  is 
%re  any  Federal  common  law.  The  lands 
IB  question  are  not  situated  in  Kansas  or 
**y  other  state.  Under  the  decisions  of  the 
^^rta^  both  English  and  American,  the 
*^itate  of  uses  was  never  held  to  execute 
^'^  tnist  or  pass  the  legal  title  to  the 
c^itwi  que  ini$i  where  the  trust  created 
*w  fiucji  that  it  waJs  necessary  that  the 
^njstfi^  should  continue  to  hold  the  legal 
''^*^  in  order  to  carry  out  and  effectuate 
thi  ptirposes  of  the  trust.  The  statute  of 
*****  has  never  been  considered  to  execute 
**6  trust  where  the  trust  was  created  for 
*^*  express  purpose  of  preserving  a  eontin- 

P^,  Tr.  11  305,  300;  Biscxje  v,  Perkins, 
1  yu,  i  B.  4S5}  Barker  v-  Greenwood,  4 
^*^P*.  .X  W.  421;  Vanderheyden  v.  Crandall, 
*lJp>im,  9;  Laurens  v.  .lennevp  1  S peers,  L. 
^r  Co.  Litt,  2IJ5a.  2.  337.  a,  a,  2. 

Tbe  act  of  July  2,5,  1866.  was  not  only 
*  Irant  of  the  lands  to  the  state  of  K,^n- 
'H  but  it  is  also  a  law,  find  the  only  law 
^*  this  case?  and  that  law,  as  gathered 
f'"oni  the  four  corners  of  the  act  of  Con- 
^^H,  j^roverns  the  grant,  and  not  the  tecb- 
ii^l  rules  of  the  common  taw  nor  the 
*btute  of  uses. 
20i  V.  S. 


Sehulenberg  ?.  Harriman,  21  WalL  44,  S2 
L.  ed.  651 J  Missouri*  K.  &  T.  R.  Co.  v.  Kan- 
sas, P,  R.  Co.  97  U.  S.  mi,  497,  ^  L.  ed. 
1095,  lOfiT, 

The  proviatoQs  of  S  3,  dve^n  though  thej 
apply  to  the  lands  in  the  Indian  territoFj, 
in  no  way  affect  the  grant  to  the  state. 

Wright  V.  Roseberry,  121  U.  S.  4S8,  30  L. 
ed.  1039,  7  Sup.  Gt.  Rep.  585  j  Van  Wyck 
V.  Knevals,  106  U,  S.  360,  364,  27  L.  ed. 
201,  202,  1  Sup.  Ct.  Rep.  330;  St.  Paul  &  P. 
R.  Co.  r.  Northern  P.  R.  Co.  aupra;  Lang- 
dean  V.  Hanea,  21  Wall.  621,  22  L.  ed.  606. 

This  suit  of  the  state  of  Kansas  against 
the  United  States  can  be  maintained  in 
thia  court  under  the  original  jurisdiction 
clause  of  the  Constitution^  upon  the  au< 
thority  of  United  States  v.  Texas,  143  U. 
S.  eraU  36  L.  ed.  2S5,  12  Sup,  Ct.  Rep.  488, 
and  United  States  v,  Michigan,  supra. 

Recognition  of  the  obligation  of  the  Unit- 
ed States  to  respond  as  defendant  in  suits 
ew  contraciu  may  well  be  held  to  iti elude 
the  suit  of  the  sovereign  state  in  this  court 
where  money  recovery  is  so  sought  in  the 
alternative. 

United  States  v.  Foreman,  5  Ok  la.  237| 
48  Pae.  02;  Johnson  v.  United  States,  6 
Utah,  403,  24  Pae.  256,  677. 

Mr.    Chief    Justice    Fuller    delivered    the 

opinion  of  the  court: 

On  April  30,  1900,  the  state  of  Kansai 
applied  for  leave  to  file  a  bill  of  complaint 
against  the  United  States  and  others,  to 
which  the  United  States  objected  on  the 
ground  of  want  of  jurisdiction.  May  21 
leave  was  granted,  without  prejudice,  and 
the  hitl  was  accordingly  filed.  As  such  an 
application  by  a  state  is  usually  granted 
as  of  course,  we  thought  it  wiser  to  allow 
the  bill  to  be  flled,  but  reserving  to  the 
United  Stales  the  right  to  object  to  the 
jurisdiction  thereafter,  and  hence  the  words, 
-'without  prejuillce,"  were  inserted  in  the 
order,  October  9  leave  was  granted  to  the 
United  States  to  file  a  demurrer,  and,  in 
Heu  of  this,  a  motion  to  dismiss  was  sub- 
situ  ted,  which  was  subniitted  November 
12  on  printed  briefs  on  both  sides. 

The  bill  was  filed  by  the  at  torn  oy  general 
of  Kansas,  on  behalf  of  the  Rtate.  as  trustee 
for  the  Missouri,  Kansas,  k  Texas  Railway 
Company,  of  certain  lands  in  the  Indian 
territoryn  alleged  to  have  been  granted  to 
the  state  for  the  benefit  of  the  railway  com- 
pany. 

It  is  stated  by  counsel  for  complainant^ 
as  appearing  from  the  bill,  that  in  1866 
*' there  were  three  Kansas  railroad  compEinies 
running  through  the  state  to  the  Indian 
territory  Hne.  The  first  was  the  Union 
Piicific  Railway  Company,  Southern  Branchy 
since  the  Missouri,  Kansas,  k  Texas  Rail* 
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way  Company,  extending  from  Fort  Riley, 
now  Junction  City,  Kansas,  in  a  southeast- 
erly direction,  down  the  valley  of  the  Neosho 
river  to  the  southern  line  of  the  state  of 
Kansas,  near  Chetopa,  Kansas;  the  second 

[S38]waB  the  Leavenworth,  Lawrence,  k  *Fort 
Gibson  Railway  Company,  since  conveyed  to 
the  Atchison,  Topeka,  &  Santa  F6  Railroad 
Company,  extending  from  Leavenworth, 
through  Lawrence,  to  the  northern  line  of 
the  Indian  territory,  near  Coffeyville,  Mont- 
gomery county,  Kansas,  in  the  direction  of 
Galveston  bay,  in  Texas;  and  the  third  was 
the  Kansas  &  Neosho  Valley  Railway  Com- 
pany, since  the  Kansas  City,  Fori  Scott,  & 
Memphis,  and  now  &  part  of  the  St.  Louis 
&  San  Fra-ncisco  Railroad  Company,  extend- 
ing from  a  point  of  connection  with  the 
X^'nion  Pacific  Railroad  at  or  near  the  mouth 
of  the  Kansas  river,  thence  southeasterly, 
through  the  eastern  tier  of  counties,  to  the 
nortlicrn  line  of  the  Indian  territory-,  at  or 
near  Baxter  Springs,  in  Cherokee  county, 
Kansas." 

On  July  25,  186C.  an  act  of  Congress  was 
passed  entitled  "An  Act  Granting  Lands  to 
the  State  of  Kansas  to  Aid  in  the  Construc- 
tion of  the  Kansas  &  Neoslio  Valley  Rail- 
road and  Its  Extension  to  Red  River."  14 
Stat,  at  L.  23G,  chap.  241.  On  the  next 
day,  July  2fi.  an  act  was  pa*»sed,  using  the 
same  lanuuage.  except  as  to  tlie  routes,  en- 
titled "An  Act  Granting  Lands  to  the  State 
of  Kansas  to  Aid  in  the  Construction  of  a 
Southern  Branch  of  the  I'nion  Pacific  Rail- 
way and  Tclojrraph.  from  Fort  Riley,  Kan- 
sas, to  Fort  Smith,  Arkansas"  (14  Stat,  at 
L.  2Sin.  chap.  270),  which  provided  as  fol- 
lows : 

"That  for  tlie  purpose  of  aidinsr  the  Union 
Pacific  Railroad  Company,  Soutliorn  Branch, 
the  same  being  a  corporation  organized  un- 
der the  laws  of  the  state  of  Kansas,  to 
construct  and  operate  a  railroad  from  Fort 
Riley,  Kansas,  or  near  said  military  reser- 
vation, thence  down  the  valley  of  the  Neo- 
sho river  to  the  southern  line  of  the  state  of 
Kansas,  witli  a  view  to  an  extension  of  tlie 
same  through  a  portion  of  the  Indian  ter- 
ritory to  Fort  Smith.  Arkansas,  there  is 
hereby  granted  to  the  state  of  Kansas,  for 
the  use  and  benefit  of  said  railroad  com- 
pany, every  alternate  .section  of  land  or 
parts  thereof  designated  by  odd  numbers  to 
the  extent  of  five  alternate  sections  per 
mile  on  each  side  of  said  road,  and  not 
exceeding  in  all  ten  sections  per  mile;    .    .   . 

[889]  •"Sec.  3.  .  .  .  And  the  lands  hereby 
grante<l  shall  inure  to  the  benefit  of  said 
company,  as  follows:  When  the  governor  of 
the  state  of  Kan.sas  shall  certify  that  any 
section  of  ten  consecutive  miles  of  said  road 
is  com])]eted  in  a  good,  sub.stantial,  and 
workmanlike  manner  as  a  first-class  rail- 
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road,  then  the  said  SecMtaiy  of  the  Interic 
shall  issue  to  the  said  company  patents  /q 
so  many  sections  of  the  land  herein  granted 
within  the  limits  above  named,  and  ooter- 
minoas  with  said  completed  section  berea. 
before  granted;     .     .     . 

"Sec.  8.  And  he  it  further  enacted,  Thit 
said  Pacific  Railroad  Company,  Southen 
Branch,  its  successors  and  assigns,  is  hen^ 
by  authorized  and  empowered  to  extend  ud 
construct  its  railroad  from  the  southen 
l)oundary  of  Kansas,  south  through  the  In- 
dian territory,  with  the  consent  of  the  Is* 
dians,  and  not  otherwise,  along  the  rtlkj 
of  Grand  and  Arkansas  rivers,  to  Fort 
Smith,  in  the  state  of  Arkansas;  and  tlw 
right  of  way  through  said  Indian  territoiy 
is  hereby  granted  to  said  company,  iti  hk* 
cessors  and  assigns,  to  the  extent  of  om 
hundred  feet  on  each  side  of  said  rotd  or 
roads,  and  all  necessary  grounds  for  ita* 
tions,  buildings,  workshops,  machine  ibopi. 
switches,  side  tracks,  turntables,  and  wtter 
stations. 

"Sec.  9.  And  he  it  further  enacted,  Tbtt 
the  same  grant  [s]  of  lands  through  nid 
Indian  territory  are  hereby  made  •»  pro- 
vided in  the  first  section  of  this  act,  wbo- 
ever  the  Indian  title  shall  be  extinguisM 
by  treaty  or  otherwise,  not  to  exceed  tbe 
ratio  per  mile  granted  in  the  first  aeetioB  ol 
this  act:  Provided,  That  said  lands  beco* 
a  part  of  the  public  lands  of  the  United 
States." 

The  bill  averred  that  the  road  wii  con- 
structed through  the  Indian  tenritoir.  uA 
set  forth  at  length  Indian  treaties  and  e» 
gressional  legislation  with  reference  to  th«t 
territory,  under  which  it  was  alleged  tW 
the  Creek  Indian  Nation  had  ceased  to  «• 
cupy  or  claim  the  lands  in  question  ai  * 
tribe  or  nation,  and  that  some  of  the  landi 
had  been  allotted  in  severalty  to  indiridoal 
members  of  the  Creek  Nation:  and  ttot^^ 
thereby  •said  lands  passed  to  the  state  ■i-I'* 
der  the  provisions  of  the  grant  mentimd. 
It  was  prayed  that  a  decree  be  entered  ad- 
judging the  state  to  be  the  owner,  aa  tniitff 
for  the  railway  company,  of  all  odd-nn* 
be  red  sections  of  land  to  the  extent  of  tke 
grant  along  the  line  of  the  road  tkiw^ 
the  Creek  Nation,  in  the  Indian  tierrit«y« 
and  that  the  allottees  be  directed  to  Mr 
render  the  possession  to  the  state  as  trv^ 
anil  Ix'  enjoined  from  disposing  of  saldlaafc 
or  **in  the  event  that,  from  any  equita* 
considerations,  the  court  shall  entertain  tk 
view  that  the  allottees  and  those  cUiaN 
under  them  should  not  be  disturbed,  tl» 
that  an  account  be  taken  of  the  vilK  ^ 
the  lands  in  controversy,"  and  that  til 
Ignited  States  be  adjudged  to  pay  to  ttl 
state,  as  trustee,  the  sum  of  su^  ntaiS 
estimated  at  mora  than  $10,000,000. 

tM  V.  ■» 
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[n  (nir  opinion  It  appears  upon  tlie  face 
I  tW  bill  that  the  state  of  Kaiiaaj  13  only 
oaiiyilly  a  party,  and  that  the  real  purty 
D  i&terait  ii  the  railroad  company.  Sec- 
lap  3  provided  that  patents  should  he  is- 
u«d  ti^t  to  trhe  state,  hut  to  the  company 
md,  which  made  the  state  nothing  but 
,  mere  eondujt  for  the  paaajige  of  title, 
ini  this  is  so  even  if  it  were  ruled  that 
h  state  of  Kansas  was  roade  trustee  under 
\  %  because  it  would  only  he  trustee  of 
'M  bare  le|i?a]  title.  In  very  many  caae.<i 
%  which  the  grant  was  directly  to  the 
'aUroad  company^  or  in  which  the  act  of 
>a^re*a  required  that  the  patents  for  lands 
Amt^j  should  be  issued  not  to'  the  state, 
kft  th&  benefit  of  the  railroad  company^ 
wt  directly  to  the  company  itaelfp*'  it  has 
neen  Md  that  the  title  vested  ahsolutcly 
in  th^  railroad  company*  Sioux  City  i 
5i  P.  R.  CJo.  V.  United  States,  159  U.  S. 
Hfi,  3ft4,  40  L.  ed.  1T7,  1S2,  10  Sap.  Ct. 
Rep.  IT,  23. 

Title  pasAed  by  the  grant  on  the  perform- 
iiw*  of  its  conditions  and  to  the  granWea 
tfl  whom  the  patents  were  to  he  issued,  and 
here  |  3  provided  that  patents  should  ii* 
*ue  wi  to  the  state,  but  to  the  railroad 
Wmpany  i^jrect* 

Ajtd  if  the  lands  in  the  Indian  territory 
™^d  he  hdd  in  any  view  to  have  been 
gwated  ifi  prm^entit  such  grant  was  cer- 
^iijly  not  to  the  state  of  Kansas. 

The  road,  in  aid  of  which  the  grant  was 
^^  ta  tke  atate,  extended  no  farther  than 
'■'*  Mutbern  boundary  thereof,  and  the 
P*kntj?  were  to  be  issued  to  the  company. 
Inie,  nj  declared  in  i  1,  the  road  was  to 
I*  isonstructed  "with  a  view  to  an  extension 
5f  the  name  through  a  portion  of  the  In* 
inn  territory  to  Fort  Smith,  Arkansas/* 
*^d  that  extension  was  author  [zed  by  |  8j 
°^t  the  lands  referred  to  in  ^  0  were  not 
^^^  ia  the  state  of  Kansas,  nor  was  that 
^tfi  metitioned  in  the  section.  It  seems 
'IfiT  thit  those  lands  were  not  intended  to 
^^nted  to  that  state  for  the  construction 
^'  &  roftd   beyond    its   boundaries, 

feeover,  the  bill  sets  forth  many  com- 
'i^ications  and  protest g  by  the  railroad 
^mpiny  to  the  Dawes  Corn  miss  ion,  the 
■^*niite  commiasion,  the  Indian  agent,  and 
^  Secretary  of  the  Interior^  in  all  of 
•^h  the  tracts  in  controversy  were  claimed 
^  the  railroad  company  as  its  own  withom 
J^'^rence  to  any  interest  of  the  state  o£ 
^ftiiiw  therein. 

^D  these  circumstances  we  think  it  ap- 
^ftnt  that  the  name  of  the  state  i?  lining 
*^  simply  for  the  proseoution  in  this 
^^^  of  the  claim  of  the  railroad  company, 
Did  our  original  jurisdiction  cannot  be 
obtained. 

Again,  the  United  States  Is  the  real  par- 
H  U.  S. 


ty  in  interest  as  defendant,  and  has  not 
consented  to  be  aued,  which  it  c  to  not  be 
without  its  consent.  Minnesota  v.  Hitch* 
cock,  185  V.  S.  373,  387,  46  L.  ed.  954,  062, 
22  Sup.  Ct.  Rep.  650,  650;  Oregon  v.  Hitch- 
cock. 202  U.  S.  60,  50  L.  ed.  035,  26  Sup. 
Ct,  Hep.  568:  United  States  v.  Lee,  106 
U.  S.  106,  207,  27  L,  ed,  171,  177,  1  Sup. 
Ct,  Rep.  240, 

*'If  whether  a  suit  is  one  agalnat  a  ittte 
is  to  be  determined,  not  by  the  fact  of  the 
party  named  as  defendant  on  the  record,  but 
by  the  result  of  the  judgment  or  decree 
which  may  be  entered,  the  same  rule  must 
apply  to  the  United  States.  The  question 
whether  the  United  States  is  a  party  to  a 
controversy  is  not  determined  by  the  merely 
nominal  party  on  the  record,  hut  by  the 
question  of  the  effect  of  the  judgment  or 
decree  which  can  be  entered." 

In  the  present  ease  the  parties  defendant 
other  than  the  United  States  and  its  officers 
are  Creek  Indian  allottees  and  *per3ans[3M|  ] 
claiming  under  them,  and,  if  their  allotments 
shculd  be  taken  from  them,  which  is  part 
of  the  relief  soug-ht  by  tlie  bill,  the  United 
States  would  he  subject  to  a  demand  from 
them  for  the  value  thereof  or  for  other  lands, 
while  the  bill  prays  in  the  alternative  that, 
"In  the  event  that  from  any  equitable  con- 
side  rations  the  court  should  entertain  the 
view  that  the  allottees  and  those  claiming 
under  them  should  not  be  disturbed,  then 
that  an  account  be  taken  of  the  value  of 
the  lands  in  controversy  at  the  time  of  the 
respective  allotments,  and  the  defendants, 
the  United  States  of  America,  be  ordt*red, 
adjudged,  and  decreed  to  pay  to  your 
oratri.ic,  as  trustee,  the  sum  of  such  values." 

It  doe^s  not  follow  that  becaitte  a  state 
may  be  sued  by  the  United  States  without 
its  consent,  therefore  the  United  States  may 
he  sued  by  a  state  without  its  consent. 
Public  policy  forbids  that  conclusion* 

In  United  States  v.  Texas,  143  U,  S,  621, 
045,  36  L.  ed.  285,  293,  12  Bup.  Ct.  Rep. 
488,  404,  it  was  held  that  the  exercise  by 
this  court  of  original  jurisdiction  "in  a 
suit  broug^ht  by  one  state  against  another 
to  determine  the  boundary  line  between 
them,  or  in  a  suit  brought  by  the  United 
States  against  a  state  to  determine  the 
boundary  between  a  territory  of  the  United 
States  and  that  state*  so  far  from  infrin- 
^ln^,  in  either  case,  upon  the  sovereignly,  ia 
with  the  consent  of  the  state  sued.  Such 
c<mspnt  was  given  by  Texas  when  admitted 
into  the  Union  upon  an  equal  footing  in 
all  respects  with  the  other  states.'*  That 
(?ase  was  quoted  from  with  approval  in 
Minnesota  v.  Hit^^hcock,  supra,  where  Mr. 
Justice  Brewer,  delivering  the  opinion, 
pointed  out  that  the  judicial  power  of  tha 
United    States   extends   to  cases    in    which 
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the  United  States  is  a  party  plaintiff  as 
well  as  to  cases  in  which  it  is  a  party 
defendant,  for  "while  the  United  States,  as 
a  government,  may  not  be  sned  without  its 
consent,  yet,  with  its  consent,  it  may  be 
sued,  and  the  judicial  power  of  the  United 
States  extends  to  such  a  controversy." 

We  are  not  dealing  here  with  the  merits 
of  the  controversy  raised  by  the  bill,  but 
[843]solely  with  the  question  of  the  original  •jur- 
isdiction of  this  court.  And,  as  the  United 
States  has  not  consented  to  be  sued,  it  re- 
sults that,  on  this  ground  also,  the  bill 
must   be   dismissed. 

And  it  is  so  ordered. 

Mr.  Justice  Moody  took  no  part  in  the  dis- 
position of  this  case. 


UNITED  STATES,  Appt., 

V. 

JOHN  M.  HITE. 

(See  S.  C.  Reporter's  ed.  343-«49.) 

Navy— extra  pay  of  naval  ofiScers  after  di§- 
charge. 

The  two  months*  extra  pay  provided 
for  by  the  act  of  ^farch  3,  1890  (30  Stat,  at 
L.  1214,  chap.  427),  in  favor  of  "officers  and 
enlisted  men  comprisinp  the  temporary  force 
of  the  Navy  during  the  war  with  Spain  who 
served  creditably  beyond  the  limits  of  the 
United  States,  and  who  have  been  or  may 
hereafter  be  discharged,"  should  be  com- 
puted, when  awarded  to  a  naval  officer  ap- 
pointed under  the  act  of  Mav  4,  1898  (30 
Stat,  at  L.  360,  chap.  234,  U.  S.  Comp.  Stat. 
1901,  p.  1056),  to  serve  only  during  the  con- 
tinuance of  the  exigency  under  which  his 
services  were  requirSi  in  the  existing  war, 
on  the  basis  of  the  pay  he  was  receiving 
when  he  was  detached  from  duty,  after  the 
treaty  of  peace  was  signed,  and  was  ordered 
home  preliminary  to  his  discharge. 

[No.  276.] 

Submitted  December  18,  1906.    Decided  Feb- 
ruary   25,   1907. 

APPEAL  from  the  Ourt  of  Claims  to  re- 
view a  judgment  awarding  extra  pay 
to  a  naval  officer  after  his  discharge,  on  the 
basis  of  sea  service.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Assistant  Attorney  General  Vaa  Oradd 
and  Mr.  John  Q.  Thompaon  submitted  the 
cause  for  appellant. 

Mr.  Edward  S.  McCalmont  submitted  the 
cause  for  appellee. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  was  a  petition  for  the  recovery  of 
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$116.66.  The  caee  hftving  been  he 
the  court  of  claims,  that  eonrt,  i^ 
evidence,  filed  the  following  flndiiigs 
and  conclusion  of  law: 

Findings  of  Fket 

1.  The  claimant,  John  M.  Hite,  i 
pointed  assistant  engineer  in  the 
States  Navy,  with  the  relative  rank 
sign,  for  temporaVy  service  during  t 
war  wHa  Spain,  on  May  14»  1898; 
ported  for  duty  on  board  the  U. 
''Massachusetts,"  in  obedience  to  or 
the  Navy  Department,  on  June  1,  18 
served  creditably  as  such  oiBeer  e 
ship  until  December  17,  1898,  at  whi 
he  was  detached  and  ordered  to  hii 
and  on  December  22,  1898,  was  ha 
discharged  from  the  naval  service. 

*The  order  referred. to  is  in  the 
following: 

''Navy  Department 
"Washington,  D.  C,  Dec  12,  1 
"Sir:— 

"You  are  hereby  detached  from  c 
board  the  U.  S.  S.  "'MassaehnaetU 
will  proceed  to  your  home. 

"Immediately   upon   your   arrival 
your  local  address  in  full  to  the  Bu 
Navigation,  Navy  Department,  Wasi 
D.  C.    See  article  224,  U.  B.  Navy 
tions,  1896. 

"Report  also  the  date  of  your  detai 
and  inform  the  Department  of  the 
of  your  accounts,  and  whether  yon 
debted  to  the  government  t^  raaioi 
vances  drawn  by  you. 
'^Respectfully, 

"John  D.  Long,  Seen 
"Assistant  Engineer  John  M.  Hit 
N., 

"U.  S.  S.  Massaehutetta.'* 

2.  The  U.  S.  8.  'OCaaiaehnaett^ 
commission  and  cruised  beyond  thi 
of  the  United  SUtes  (in  Cuban  wntH 
ing  the  time  of  the  claimant's  ssf 
board. 

3.  In  settlement  of  daimnnf  t  dt 
extra  pay  authorised  by  the  net  of  l 
1899  [30  Stat  at  L.  1214,  ehnp.  4 
was  allowed  by  the  acoonntbig  oflte 
Treasury  Department  two  montkir 
the  rate  of  pay  of  an  aasiataiit  iogi 
the  Navy  on  waiting  ordon  ooly, 
$166.66. 

If  entitled  to  two  monthi^  pay  « 
basis  of  eea  eervioe  the  differfci  it  I 
Conduiion  of  Law. 

Upon  the  foregoiqg  Jndipgi  of  I 
court  decides,  as  a  oonduakMi  of  ll 
the  claimant  is  entitled  to  JuJg— 1 
sum  of  one  hundred  and  alztoMi  dril 
sixty-six  eenta    ($116.M). 

The  case  it  reported  41  Ct  CL  tl 
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Hi  Mt  of  Mareh  S,  18^0  (SO  SUt  at  L. 
I2tl  ehAp.  127 ) ,  among  other  thmg3j  pro- 

•^f  offieera  and  enlisted  men  compriaing 
be  temponiry  force  of  the  Navy  during 
b«  Far  with  Spain,  who  served  creditablj 
bjwdlI  th«  limits  of  th^  Unitad  Stat«a,  and 
■iio  have  been  or  may  hereafter  be  dis- 
Ufg?d*  shall  b«  paid  two  montha*  extra 
kj;  and  all  auch  offieera  and  enlisted  men 

*  tht  NaT]?  who  have  so  served  within  the 
wM»  oi  the  United  States,  and  who  have 
wn  or  ma  J  hereafter  be  discharged,  ahall 

*  paid  one  month's  extra  pkfJ^ 
Appellee*s  eoun&el   saj   that  the   iaaue  is 

inectlj  stated  by  counsel  for  the  United 
U.Ust  aa   foUowa: 

*Tte  claimant  contends  that  the  two 
tout!) a*  extra  pay  provided  for  in  the  fore- 
iing  statute  should  be  at  the  rate  of  pay 
e  nwived  while  d^ing  sea  iermce,  to  wit, 
ItTOO  per  year. 

^e  contention  of  the  government  ii  that 
mdjir  the  ruling  of  this  court  in  United 
UVa  T.  Nf>rth.  112  U.  S.  510,  28  L.  ed, 
38,  S  Sap.  Ct  Rep.  285,  the  claimant  has 
nn  ^id  all  that  was  due  him,  inasmuch 
a  he  was  paid  two  montha'  extra  pay  pro- 
idcd  for  in  the  statute  at  the  rate  of 
■ylie  was  receiving  at  the  time  of  his  dta- 
%afje^— to  wit,  at  the  rate  of  $1,000  per 


A|^p«ll«e  waa  appointed  an  o^hcer  in  the 
Tiiy,  May  14,  1898,  by  authority  of  the 
ct«f  Congre^  of  May  4  of  that  year  (30 
tftt  at  L.  360,  chap.  234,  U.  S.  Comp,  Stat 
^')1,  p.  1056).  which  provided; 

*"  Whenever,  within  the  next  twelve 
Maths,  an  exigency  may  exist  which,  in 
^judgment  of  the  President^  renders  their 
Eniijea  necessary ,  he  is  hereby  authorized 
^  *ppoint  from  civil  life  and  commission 
uelioCEcerB  of  the  line  and  staff*  not  above 
b«  rank  or  relative  rank  of  commander, 
sd  warrant  offioers  including  warrant  ma- 
^iite,  and  auch  officers  of  the  Marine 
'orpfl  not  abov«  the  rank  of  captain^  to  be 
ppointed  from  the  noncommissioned  ofScers 
'  the  corps  and  from  civil  life,  as  may 
t  requisite:  Provided,  That  iuch  ofiicers 
^  serve  onlj  during  the  continuance  of 
*i  trigtncy  under  which  their  services  are 
^t^ired  in  the  existing  war/* 

l^war  with  Spain  began  April  21,  1898^ 
fti  the  treaty  *of  Paris  waa  signed  Decern - 
e  10,  1898. '  130  Stat,  at  L.  1754.]  Appel- 
«»?rved  until  December  17,  1898,  at  which 
^  he  wu  detached  from  the  vessel  on 
liidi  be  was  fie  Twiner  and  ordered  hamej^ 
w%  on  December  22^  he  was  honorably 
tclmrged  from  the  naval  service.    It  seems 

have  been  thought  reasoriAhle  that  the 
^miment  should  pay  the  expenses  of  the 
4  IT.  & 


journey  home  and  for  the  time  in  getting 

there. 

The  act  of  March  3,  1899,  provided  for 
extra  pay  for  active  service.  Hite  was  de- 
tached because  it  became  the  Depart ment't 
duty  to  discharge  him  under  the  proviso  of 
the  act  of  189 8 J  and  the  detachment  wa« 
manifestly  preliminary  to  his  discharge. 
The  order  detaching  htm  did  not  prescribe 
that  on  arrival  home  he  was  to  hold  him- 
self "on  waiting  orders"  or  for  further  aa* 
signment  to  duty.  On  the  other  hand,  il 
required  him  to  inform  the  Department  of 
the  statua  of  his  accounts,  obviously  in  or- 
der that  they  might  be  settled  on  his  lear- 
ing  the  service. 

,  The  two  months'  extra  pay  ii  given,  as 
Chief  Justice  Peele,  delivering  the  opinion 
of  the  court  of  claima,  saya,  '^because  of 
creditable  service  beyond  the  limits  of  the 
United  States  during  the  war  with  Spain, 
and,  therefore,  upon  discharge  such  officers 
become  entitled  to  the  same  pay  they  wer« 
receiving  while  so  serving  beyond  the  limlti 
of  the  United  States."  '*To  hold,  becauaa 
the  claimant  was  ordered  to  his  home,  whera 
he  was  discharged  five  days  later,  instead 
of  being  discharged  on  the  day  he  was  de- 
tached, that  therefore  he  is  entitled  only  to 
the  lesser  pay,  would  be  a  construction  too 
narrow  to  harmonise  with  the  purpose  of 
Congress  as  disclosed  by  the  act."  Notwith- 
standing the  considered  dissenting  opinioii 
in  the  court  l>elow,  we  agree  with  the  coii' 
elusion  that»  his  engagement  having  ended, 
and  he  having  been  discharged,  the  two 
months*  extra  pay  should  have  been  given 
hira  upon  the  basis  of  the  pay  hi  was  re- 
ceiving when  detached. 

The  contention  of  the  government  if  that 
this  case  is  governed  by  the  ruling  in  United 
States  V.  North,  112 'u.  S.  510,'  28  L.  ed, 
K08,  5  Sup.  Ct.  Rep.  285.  In  that  case  it 
was  held  that  ofSicera  of  the  Navy  and  of 
the  'regular  Army,  who  were  employed  in[! 
the  prosecution  of  the  ivar  with  Mexico, 
were  entitled  to  the  three  months'  ex:tra 
pay  provided  for  by  the  act  of  Congress 
of  July  10,  1848,  chap.  104,  |  5,  9  Stat 
at  L.  248,  and  the  act  of  February  19,  1879, 
chap.  90,  20  Stat  at  L.  310. 

The  act  of  1848  provided:  '"That  the 
ofTicers,  etc,  engaged,  etc.,  in  the  war  with 
Mexico,  and  who  served  out  the  tcrin  of 
their  enj^agement  or  have  been  or  may  be 
honorably  discharf^ed,  .  *  .  shall  be  en- 
titled to  receive  three  month i*  extra  pay." 

North  was  an  officer  in  the  Naw  of  the 
United  States  from  May  29,  1829,  to  .Jan- 
uary  14,  1861,  when  be  resigned.  He  served 
in  the  war  with  Mexico,  as  lieutenant  on 
board  the  frigate  Potomac,  from  February 
10,  !84e,  until  July,  1847,  when  his  vessel 
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sailed  for  the  United  States.  And  Chief 
Justice  Waite  said: 

"Those  of  the  regular  Army  or  Navy  who 
were  'engaged  in  the  military  service  of  the 
United  States  in  the  war  with  Mexico'  may 
be  said  to  'have  served  out  the  term  of  their 
engagement/  or  to  have  been  'honorably 
discharged/  within  the  meaning  of  'those 
terms  as  used  in  the  act  of  1848,  when  the 
war  was  over,  or  when  they  were  ordered 
or  mustered  out  of  that  service.  Being  in 
the  Army  and  Navy,  their  'engagement'  was 
to  serve  wherever  they  were  ordered  for 
duty.  Their  engagement  to  serve  in  the 
war  with  Mexico  ended  when  they  were 
taken  away  from  that  service  by  proper 
authority. 

"The  pay  they  were  to  receive  was  evi- 
dently that  which  they  were  receiving  at 
the  end  of  their  engagement,  or  when  they 
were  honorably  discharged.  The  language 
is,  'shall  be  entitled  to  receive  three  months' 
extra  pay.*  evidently  meaning  the  same  pay 
they  would  have  received  if  they  had  re- 
*  mnined  in  the  same  service  three  months 
longer.  It  follows  that,  as  North  was  serv- 
ing at  sea  when  he  was  ordered  away,  he 
was  entitled  to   three  months'  sea  pay." 

In  the  present  case,  appellee  was  taken 
|MO]away  from  the  ser\'ice  •when  he  was  de- 
tiiched  from  his  vessel,  as  he  was  appointed 
to  serve  "only  during  the  continuance  of 
the  exigency  under  which  their  services 
were  required  in  the  existing  war,"  and  was 
entitled,  in  the  circumstances  of  the  case, 
to  extra  ])ay  on  the  basis  of  that  which  he 
was  receiving  when  detached,  as  we  have 
said    above. 

Kmory's  Case  was  also  considered  by  the 
court  in  the  same  opinion  and  the  same 
conclusion  reached,  and  reference  was  there 
made  to  that  case  as  reported  in  19  Ct. 
CI.  2r,4. 

The  judjrment  of  the  Court  of  Claims  was 
right,  and   it   is  aflirnied. 

Mr.  Justice  Moody  took  no  part  in  the 
disposition  of  this  case. 


UNITED  STATES  FIDELITY  &  GUARAN- 
TY  COMPANY.  PUT.  in  Err.. 

V. 

UNITED  STATES  OF  AMEIMCV.  Suine  for 
the  Benefit  of  James  S.  Kenyon,  Doing 
Business  as  Burrows  &  Kenyon. 

(See   S.   C.   Reporter's   ed.   349-35<>.) 

Courts — jurisdiction  of  Federal  circuit  court 
— United  States  as  plaintiff. 

The  United  Strtte»«  is  the  real,  and 
not  merely  the  nominal,  plaintiff,  so  as  to 
•ustiiin  the  original  juris.lictinn  of  a  Fe.hTal 
eircnit  court  under  the  judieiarv  acts  of 
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1887,  1888  (24  SUt.  at  L.  652»  diap.  371,  S 
Stat,  at  L.  433,  chap.  866,  U.  8.  Comp.  Stit 
1901,  p.  508),  without  renrd  to  the  amoBt 
in  dispute,  in  a  suit  autliorised  by  the  act 
of  August  13,  1894  (28  SUt.  at  L  278» 
chap.  280,  U.  S.  Comp.  SUt.  1901,  p.  2523). 
to  be  brought  in  its  name,  for  the  uie  lal 
benefit  of  a  material  man,  upon  the  bond  of 
a  contractor  for  a  public  work,  which  the 
statute  requires  shall  contain  the  ipeofic; 
special  obligation  directly  to  the  United 
States  that  the  contractor  shall  promiitly 
make  payments  to  all  persons  supplying  htm 
labor  and  materials  in  the  prosecution  of 
the  work. 

[No.  178.] 

Argued  January  18,  1907.     Decided  Febi* 
ary  25,  1907. 

IX  ERROR  to  the  Circuit  Court  of  thi 
United  States  for  the  District  of  Rhodi 
Island  to  review  a  judgment  for  the  pltin- 
titT  in  an  action  brought  by  the  United 
States,  for  the  use  and  benefit  of  the  mate* 
rial  man,  upon  the  bond  of  a  contractor  for 
a  public  work.     Affirmed. 

See  same  case  below.   132  Fed.  82. 

The  facts  are  stated  in  the  opinion. 

Mr.  Seeber  Edwards  argued  the  oinK, 
and,  with  Messrs.  George  S.  Cooper  iid 
James  E.  Smith,  filed  a  Mef  for  pUhtif 
in  error: 

This  is  not  a  controversy  In  which  thi 
United  States  is  plaintiff  within  the  eoi- 
temptation  of  the  statute  which  confen  on 
the  circuit  court  jurisdiction  irrespective  of 
the  amount  involved. 

United  States  use  of  Anniston  Pipe  & 
Foundry  Co.  v.  National  Suretv  Co.  34  C.C 
A.  520.  92  Fed.  551 ;  United  States  TiMJKf 
&  0.  Co.  ▼.  Golden  Pressed  ft  F.  Brick  Go. 
(United  States  Fidelity  ft  G.  Co.  v.  United 
States)  191  U.  S.  416,  48  L.  ed.  242. «  Snp. 
Ct.  Rep.  142:  Browne  v.  Strode.  5  Cnaeh. 
303,  3  L.  ed.  108;  McNutt  v.  BUnd.  S  Ho«. 
9,  11  L.  ed.  159;  Susquehanna  ft  W.  ViUcT 
R.  ft  Coal  Co.  V.  Blatchford.  11  Wall.  in. 
20  L.  ed.  179;  Huff  v.  Hutchinson.  14  Hov- 
580,  14  L.  ed.  553;  Walden  v.  Skinner.  lU 
U.  S.  577.  589,  25  L.  ed.  963,  M7;  Wsdf  f. 
Wnrtsman,  29  Fed.  754;  New  Hampshii*  v* 
l^uisiana,  108  U.  S.  76,  27  L.  ed.  656.  2  9l^ 
Ct.  Rep.  176;  Missouri  ex  reL  RuA  v. 
Bowles  Mill.  Co.  80  Fed.  161;  ArkaniM  t- 
Ball.  Hempst.  541,  Fed.  Gas.  No.  530;  VtM 
States  V.  l^ebe,  127  U.  8.  338,  32  L.  ed.  \tU 
8  Sup.  Ct.  Rep.  1083;  Stewart  v.  RaltiBM* 
<&  O.  R.  Co.  168  U.  S.  445.  42  L.  ed.  5Si.  11 
Sup.  a.  Rep.  105;  Howard  v.  United  Static 
184  U.  S.  670.  46  L.  ed.  754,  22  Sup.  Ct.  Bl^ 
54.3:  Maryland  use  of  Markley  v.  BaMvk 
112  U.  S.  490,  28  L.  ed.  822,  5  Sup.  Ctli^ 
278:  Burrcll  v.  United  SUtca,  H  C  GL  ^ 
308,  147  Fed.  44. 

M4  V.  Ik 


IT^rfTKD  States  Fujelitt  &  G,  Oa  t.  Uwttkd  SrATSi, 


349,  nm 


i  H  m  eommonplaee  of  Federal  practice 
I  th«  ACti  of  Mareli  3,  1887,  chap.  373, 
L  Aftgust  13,  1888,  chap.  806,  were  the 
iression  of  a  policy  to  restrict  the  juris  - 
^1011  of  the  Federa]  courti, 
Ibftw  V,  QuincT  Min.  Co.  (Ex  pa.rte  Shaw) 
U.  S.  #44,  449,  36  L.  ed.  768,  771,  12 
1,  Ct.  R^p.  935^  Re  P^ftnsyhmnia  Co,  137 
S.  451.  4H,  U  L.  «d.  738,  740,  11  Sup. 
Rpp.  141;  Fisk  V.  Henarie,  142  U.  8.  451>, 
,  35  L.  ed.  1080,  1082,  12  Sup,  Ct.  Rep. 
;  Martm  V.  Baltimore  &  0*  R.  Cb,  (Ger- 
I  ▼.  Baltimore  &  O.  R,  Co,  151  U,  S.  673, 
,  38  L.  ed.  311,  316,  14  Sup.  Ct,  Hep,  533; 
itnessee  7,  tJBion  &  Planters'  Bank,  152 
a  454,  462,  38  U  ed,  511,  514,  14  Slip.  Ct, 
p.  654. 

rhm  identical  questicm  of  junsdiction  has 
eady  been  decided  in  aeoordanee  with  the 
iteution  of  the  plaintiff  in  error  in  three 
KtJy  siiniliir  cases, 

EJoJted  States  use  of  Edward  Hines  Lum- 
r  Co.  T.  Henderlong,  102  Fed.  2;  United 
ate«  tifte  of  SfileTO' Bed  ford  Stone  Co.  v* 
wridan,  110  Fed,  236;  United  States  ex 
L  MaitweJl  v.  Barrett,  135  Fed.  189, 
Mt.  Edward  D.  Bassett  ar^ed  the  cause 
id  iled  a  hrief  for  defendant  in  error: 
In  stiits  at  law  the  legal  interest  alone 
repirded  in  testing  the  jurisdiction  of  the 
iut«d  States  courts. 

Colaon  T.  Lewis,  2  Wheat,  377,  4  L.  ed. 
ifi;  Irrine  r,  Lowry,  14  Pet.  293,  10  L.  ed, 
lii  Dodge  V,  Tullejs,  144  U,  S.  451,  38  L, 
i  501,  12  Slip.  Ct.  Bcp.  728. 
lTi&  righta  of  the  materialman  arising  hy 
toe  of  an  act  of  Congress  can  only  be 
Etforced  In  the  courts  of  the  United  States. 
Jkrtin  v.  Hunter,  1  Wheat.  330.  4  L.  ed, 
03^  Ellis  T.  Norton,  4  Woods,  399,  16  Fed. 
;  United  States  v,  Lathrop,  17  Johns.  4; 
hw  Orleans,  M.  &  T.  R.  Co.  v,  Missisisippi, 
OeiJ.  a  135,  26  L,  ed,  96;  Bock  v.  Porkinu, 
a&U.  S.  628,  35  L,  ed.  314,  11  Sup.  Ct.  Rep. 
77. 

Tbe  United  States  might  at  any  tltne 
n&h  to  intervene  in  suits  of  this  kind  (as 
3  fict  it  did  intervene  in  the  ease  of  Amer- 
^  Surety  Co.  v.  Lawrenceville  Cement  Co. 
8  Fed.  25),  which  it  could  do  only  in  the 
wirti  of  the  United  States.  In  that  case 
be  United  States  would  sue  in  one  court 
lul  the  materialman  would  he  ohliged  to 
tt  in  a  atate  court;  thus  proper  adjust- 
iiffQt  of  the  equities  could  not  be  accom- 
•Mibed. 

The  fact  that  Congreas,  by  act  of  Febrn- 
rj  U,  1905,  33  Stat,  at  L.  811,  chap.  778,  U. 
^Ccanp,  St&t.  Supp.  1905,  p.  493,  has  amend- 
i  chap.  280  so  as  to  read  that  the  suit 
iOQld  be  brought  in  the  circuit  court  of  the 
fiited  Sta^tes,  must  be  given  great  weight 
determining  its  intention. 
Dtiiied   States   use   of  HiU   v.   American 
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Surety  Co,  200  U,  S.  197,  50  L.  ed.  437,  26 
Sup.  Ct.  Rep.  108. 

The  United  States  has  a  real,  not  merely 
a  nomiaal.  interest  in  the  bond,  and  the 
United  States,  having  obtained  the  benefit 
of  material  fumiahed  and  prompt  service, 
permits  parties  to  be  subrogated  to  its 
rights. 

American  Surety  Co.  v.  Lawrenceville  Ce- 
ment Co,  96  Fed.  26  j  United  States  use  of 
Anniflton  Pipe  &  Foundry  Co,  v.  National 
Surety  Co.  34  C,  C.  A,  529,  92  Fed.  549; 
United  States  tise  of  Hill  v.  American  Sure- 
ty Co.  200  U.  S.  197,  199,  50  L.  ed.  437.  439, 
26  Sup.  Ct.  Rep.  16H. 

Even  if  the  statute  had  not  eicpressly 
given  the  right  to  sue  on  the  contractor's 
bond,  a  materialman  injured  by  a  breach 
could  have  sued  in  the  name  of  the  United 
States  as  irrevoaable  trnateea  for  the  in- 
jured party. 

Stephenson  v.  Monmouth  Min,  &  Mfg,  Co, 
28  C.  C.  A.  292,  54  U.  S.  App.  499,  84  Fed, 
114;  Horn  v,  Whittier,  6  N.  H.  U;  Devers 
V,  Howard,  144  Mo.  671,  46  S.  W,  625;  Sam- 
ple V.  Hale,  34  ffeb.  220,  51  N.  W.  837; 
Baker  v.  Bryan,  64  Iowa,  562,  21  N.  W.  83. 

Jurisdiction  of  the  United  States  courta 
has  been  sustained  in  analogous  cases  where 
the  United  States  permits  parties,  where 
bonds  are  taken  in  the  name  of  the  United 
States,  to  bring  suit  upon  them. 

Adl<*r  V.  Newcomb,  2  Dill.  45,  Fed.  Cat. 
No.  83;  U/iitcd  States  v.  David son^  1  Biss. 
433,  Fed.  Cas.  No.  14,921;  Bock  v.  Perkins, 
supra;  Howard  v.  United  States,  184  U,  S, 
676,  631,  46  L.  ed,  754,  757,  22  Sup.  Ct.  Bep. 
543, 

An  action  on  the  bond  of  a  contractor^ 
furnished  under  the  provisions  of  the  act  of 
Congress  of  August  13,  1894,  chap.  280,  has 
been  entertained  in  the  following  cases  ^ 

American  Surety  Co.  v.  Lnwrenoeville  Ce- 
ment Co.  96  Fed".  25,  110  FM,  718,  913; 
United  States  use  of  Brady  v,  O'Brien,  120 
Fed.  447-;  United  States  v.  Churchyard,  132 
Fed.  82. 

Mr.  Justice  Harlan  delivered  the  opin- 
ion of  the  court: 

By  an  act  of  Congress  approved  August 
13th,  1S04,  entitled  "An  Act  for  the  Pro- 
tection  of  Persons  Furnishing  Materials  and 
Labor  for  the  Conatruetion  of  Public 
Works,"  it  was  provided:  "That  hereafter 
any  person  or  persons  entering  into  *a  foriQ*[350] 
al  contract  with  the  United  States  for  tlie 
mnstruction  of  anj  public  building,  or  the 
proeecution  and  completion  of  any  public 
work,  or  for  repairs  upon  any  public  build- 
ing or  public  work,  shall  be  required,  be- 
fore commencing  such  works  to  execute  me 
usual  penal  bond,  witJi  good  and  suilieient 
sureties,    with    the    additionul    obligations 
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that  such  contractor  or  contractors  shall 
promptly  make  payments  to  all  persons  sup- 
plying him  or  them  labor  and  materials  in 
the  prosecution  of  the  work  provided  for  in 
such  contract;  and  any  person  or  persons 
making  application  therefor,  and  furnish- 
ing affidavit  to  the  department  under  the 
direction  of  which  said  work  is  being,  or 
has  been,  prosecuted,  that  labor  or  mate- 
•  rials  for  the  prosecution  of  such  work  has 
been  supplied  by  him  or  them,  and  payment 
for  which  has  not  been  made,  shall  be  fur- 
nished with  a  certified  copy  of  said  con- 
tract and  bond,  upon  which  said  person  or 
persons  supplying  such  labor  and  materials 
shall  have  a  right  of  action,  and  shall  be 
authorized  to  bring  suit  in  the  name  of  the 
United  States  for  his  or  their  use  and  bene- 
fit against  said  contractor  and  sureties,  and 
to  prosecute  the  same  to  final  judgment  and 
execution :  Provided,  That  such  action  and 
its  prosecutions  shall  involve  the  United 
States  in  no  expense.  Sec.  2.  Provided, 
that  in  such  case  the  court  in  which  such 
action  is  brought  is  authorized  to  require 
proper  security  for  costs  in  case  judgment 
is  for  the  defendant."  28  Stat,  at  L.  278, 
chap.  280,  U.  S.  Comp.  Stat.  1901,  p.  2523. 

On  the  same  day — August  13th,  1894 — 
Congress  passed  an  act  providing  that  when- 
ever any  recognizance,  stipulation,  bond,  or 
undertaking  conditioned  for  the  faithful  per- 
formance of  any  duty,  or  for  doing  or  re- 
fraining from  doing  anything  in  such  re- 
cognizance, stipulation,  bond,  or'  undertak- 
ing specified,  is,  by  the  laws  of  the  United 
States,  required  or  permitted  to  be  given 
with  one  or  more  sureties,  it  should  be  law- 
ful to  accept  such  instrument  from  a  cor- 
poration having  power  to  guarantee  the 
fidelity  of  persons  holding  positions  of  pub- 
lic or  private  trust,  and  to  execute  and 
guarantee  lionds  and  undertakings  in  judi- 
[85I]cial  proceedings.  The  act  provided  that  *an^ 
surety  company  doing  business  under  the 
provisions  of  that  act  "may  be  sued  in  re- 
spect thereof  in  any  court  of  the  United 
States  which  has  now  or  hereafter  may  have 
jurisdiction  of  actions  or  suits  upon  such 
recognizance,  stipulation,  bond,  or  underi 
taking,  in  the  district  in  which  such  re- 
cognizance, stipulation,  bond,  or  undertaking; 
was  made  or  guaranteed,  or  in  the  district 
in  which  the  principal  oflicc  of  such  com- 
pany is  located."  28  Stat,  at  L.  279,  S  5, 
chap.  282,  U.  S.  Comp.  Stat.  1901,  p.  2316. 

Proceeding  under  the  above  acts  the  Unit- 
ed States,  in  1S99,  made  a  written  contract 
with  one  Churchyard  to  furnish  labor,  ma- 
terials, tools,  and  appliances  for  the  con- 
struction of  a  public  building,  taking  from 
him  the  required  bond  with  the  United 
States  Fidelity  &  Guaranty  Company,  a 
corporation,  as  surety. 
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The  present  action,  brouglit  in  the  dral 
court  on  that  bond,  waa  by  tlie  UnM 
States,  "suing  herein  for  the  benefit  and  m 
behalf  of  James  S.  Kenyon,"  who  fnniM 
a  contractor,  for  uae  in  tb^  oonatmctua  if 
the  proposed  goyemment  building,  materiili 
of  the  value  of  $66.05,  for  whidi  the  lit- 
ter neglected  and  refused  to  pay.  Dueipi 
to  the  amount  of  $500  were  claimed  in  Oi 
declaration. 

The  defendant,  the  United  States  FfdeUI| 
k  Guaranty  Company,  pleaded  that  it  M 
not  owe  the  sum  demanded.  The  plaiatiff 
introduced  testimony,  bat  the  defendant  in- 
troduced none,  and  it  appearing  upon  tki 
face  of  the  declaration  that  the  vmlne  d 
the  matter  in  dispute  was  less  than  $SM 
it  moved  that  the  action  be  dismisMi  1m 
want  of  jurisdiction  in  the  circuit  eMii 
That  motion  was  denied,  and  judgment  to 
$206.47  was  entered  against  the  FidcU^  4 
Guaranty  Company  for  the  use  and  bcnefitd 
Kenyon.  United  States  v.  Churchyard,  \M 
Fed.  82. 

This  case  is  here  upon  a  certificate  m  li 
the  original  jurisdiction  of  the  circniteoBl 
of  the  United  States  of  this  action. 

A  circuit  court  of  the  United  StaiM, » 
provided  in  the  judiciary  acts  of  1887.  UHl 
may  take  original  cognizance  of  aagr  lA 
at  common  law  or  in  equity,  ariaiqg  nto 
the  laws  of  the  United  States,  if  the  mlB 
of  the  matter  in  dispute  exceeds  $2j00lt » 
elusive  of  interest  and  costa.  [24  StnL  ^ 
L.  552,  chap.  373]  25  SUt.  at  L.  4SS,  itafl 
866,  U.  S.  Comp.  Stat  1901,  p.  508.  M 
if,  within  the  meaning  of  that  act,  Hi  j 
Ignited  States  is  the  plaintiff  in  the  aetfHb  < 
then  jurisdiction  exists  in  a  divnit  cihI  \ 
without  regard  to  such  Talne.  VfM 
t^tates  v.  Sayward,  160  U.  &  498,  41  L 
ed.  508.  16  Sup.  Ct.  Rep.  S71;  VMi 
States  V.  Shaw.  3  L.R.A.  232,  39  FM.  4St 
United  States  v.  KentudcY  Rim  lODi,  H 
Fed.  273;  United  SUtes'v.  Reid.  90  M 
522. 

The  contention  of  the  Fidelity  _ 
is  that  the  government,  in  this  enat,  ii  H 
be  deemed  a  nominal  party  only,  iti  ■ 
being  used  as  plaintiff  simply  nndar  Oi 
thority  of  the  aboTe  act  of  1894.  dMfkl 
In  support  of  this  position  our  attatin- 
called  to  the  following,  amoi^  other  nMl 
Browne  v.  Strode.  5  Craneh,  SOI,  3  L  < ' 
108:  McNutt  v.  Bland.  2  How.  9,  K  U 
ed.  159,  161 ;  Maryland  use  of  llaiU^ « 
Baldwin.  112  U.  S.  490,  28  L.  ed.  821,1 
Ct.  Rep.  278;  Stewart  v.  Baltimora  4 
R.  Co.  168  U.  8.  445,  42  L.  ed.  ftS7, 18 
Ct.  Rep.  105. 

Browne  t.  Strode  wan  a  suit  in  lit 
court  for  the  district  of  Vii^ginia  in 
the  persons  named  in  the  dedniatfai 
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Ts  wtre  justicis  of  the  peace,  all  eiti- 

Y]Tgiiu&.  The  iuit  was  on  a  bond 
ty  &&  eateciitor  in  conformity  with 
[da  statute,  and  was  for  the  recovery 
bi  dut  from  thg  testator  in  hi^  11  fe- 

an  alien,  a  BTitiah  subject.    The  de- 

waa  a  citizen  of  Virginia.  Thia 
Eld  that  the  circuit  court  had  juria- 

notwiUistanding  the  justicea  and 
jodaot  were  all  citizens  of  the  same 

This  was^  wc;  a^i^umej  upon  the 
tliat  the  justices  were  nominal  par- 
y,  while  tJie  beneficial  party  was  an 
md  the  defendant  a   citizen  of   the 

which  the  suit  waa  brought. 
itt  ¥,  Bland  was  a  &uit  upon  a  bond 
f  a  sherilf  and  running  to  tbe  gox- 
P  ttie  state,  eonditiont^d  for  the  faith- 
lormance  of  the  duties  of  his  office, 
tute  authorised  suit  to  be  brought 
3«ec^t*^d  from  time  to  time  at  the 
any  party  injured ,  until  tbe  whole 

of  the  penalty  was  reeovered*  The 
s  brought  in  the  n^me  of  the  govern- 
;he  use  of  certain  parties  who  were 

of  New  York.  Tbe  court  held  that 
•TiS  and  his  sureties,  eitisens  of 
ppi,  could  be  sued  by  the  parties  in 

in  their  own  name,  and  that  no 
eason  could  be  perceived  *'for  deny- 
right  of  prosecuting  the  same  cauae 
ti  a^inst  the  sherifT  and  his  snre- 
Ijie  bond,  by  and  in  the  name  of  the 
r,  who  is  a  purely  nak«d  trustee  for 
ty  injured.     He  m  a  mere  conduit 

whom  the  law  affordi  a  remedy  to 
cm  injured  by  the  acts  ar  omissions 
heriff;  tbe  governor  cannot  prevent 
itution  or  prosecution  of  the  suit, 
he  any  control  over  it.  The  real  and 
intilfs  are  the  plaintiffs  in  tbe  ex- 

who  have  a  legal  right  to  make  tbe 
a  liable  for  their  indemnit3^  which 
uld  not  be  conte$;ted  in  a  suit  in  a 
►urt  of  Missifiaippij  nor  in  a  cir- 
irt  of  the  United  States,  in  any 
ode  of  proceeding  than  on  the  sher- 
d." 

and  use  of  Mark  ley  v.  Baldwin,  112 
»0,  492.  2M  L.  cd."s22,  823,  5  Sup, 

278,  279,  was  an  action  in  a  state 
n  an  admiiustrator's  bond  in  the 
'  the  *3tate  for  the  benefit  of  one 
,  a  citizen  of  New  Jersey,  the  ohli- 
Ehe  bond  being  citizens  of  Maryland, 
on  waa  removed  to  the  circuit  court 
United  States.  After  referring  to 
s  of  Browne  r.  Strode  and  McNutt 
f,  tbe  court  said:  'The  justices  of 
e  in  the  one  case  and  tlie  governor 
3th er  were  mere  condulta  through 
tie  law  afTorded  a  remedy  to  per- 
p-ievedj  who  alone  constituted  the 
ling    partiea.      So,    in    the    present 


case,  the  state  is  a  mere  nominal  party;  she 
could  not  prevent  the  institution  of  the  ac- 
tion, nor  control  the  proceedings  or  the  judg- 
ment therein.  The  cajse  must  be  treated,  so 
far  aa  the  jurisdiction  of  the  circuit  court 
of  the  United  Statea  is  concerned,  as  though 
Markley  was  alone  named  as  plaintiff;  and 
the  action  was  properly  removed  to  that 
court.** 

Stewart  v.  Baltimore  &  0.  R»  Co.  waa  an 
action  against  a  railroad  company  by  an 
administrator  to  recover  damages  for  tbe 
benefit  of  a  widow  whose  busband's  death 
waa  alleged  U>  have  been  caused  by  the  neg- 
ligence of  the  defendant  company.  In  the 
courae  of  tlie  discussion  of  the  controlling 
questions  in  that  aiscj  the  court  observed* 
in  passings  that,  '*for  purposes  of  jurisdic- 
tion in  the  Federal  courts,  regard  is  had  to 
the  real  rather  than  to  the  nominal  party," 
and  that,  even  in  an  action  of  tort,  *'the 
real  party  in  interest  is  not  the  nominal 
plainUff,  but  the  party  for  whose  benefit  the 
recovery  ia  sought." 

This  case  differs  from  those  just  eitedt 
and  stands,  we  tbink,  on  exceptional  grounds. 
The  United  States  is  not  here  a  merely  nom- 
inal or  formal  party.  It  haa  the  legal  right, 
was  a  principal  party  to  the  contract,  and, 
in  view  of  the  words  of  the  statute,  may 
be  said  to  have  an  interest  in  the  perform- 
ance of  all  its  provisions.  It  may  be  that 
the  intereata  of  the  government,  as  involved 
in  the  construction  of  public  works,  wiH  be 
subserved  if  contractors  for  such  works  are 
able  to  obtain  materials  and  supplies  with 
certainty  and  promptly.  To  tbat  end  Con- 
gress may  have  deemed  it  important  to  as- 
sure those  who  furnish  auch  materials  and 
supplies  that  the  government  would  exert 
its  power  directly  for  their  protection.  It 
*may  well  have  thought  that  the  government  [357] 
was  under  some  obligation  to  guard  the  in- 
terests of  those  whose  la^bor  and  mate  rials 
would  go  into  a  public  building.  Hencc,the 
statute  required  that,  in  addition  to  a  penal 
bond  in  the  u^ual  form,  one  should  be  taken 
that  w^ould  contain  the  specific,  special  ob- 
ligation directly  to  the  United  States  that 
the  contractor  or  contractors  '"shall  prompt-- 
ly  make  payments  to  all  persons  supplying 
him  or  thcin  labor  and  materials  in  the 
prosecution  of  the  work.'*  The  government 
ia  a  real  party  here  because  tbe  declaration 
opena,  *'The  United  States,  suing  herein  for 
the  benefit  of  and  on  behalf  of  James  Ken- 
yon  .  ►  .  comes  and  complains/*  and  al- 
legpg  that  ttie  "defendnnts  became  and  are 
indebted  to  the  United  States  for  the  benefit 
of  the  said  James  S,  Kenyon,"  Tn  a  large 
sense  the  auit  has  for  its  main  object  to 
enforoe  thai  provision  in  the  bond  that 
requires  prompt  payments  by  the  contractor 
to  material  men  and  laborers.     The  bond  in 
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not  simply  one  to  secure  the  faithful  per- 
formance by  the  contractor  of  the  duties  he 
owes  directly  to  the  government  in  rela- 
tion to  the  specific  work  undertaken  by 
him.  It  contains,  as  just  stated,  a  special 
stipulation  with  the  United  States  that  the 
contractor  shall  promptly  make  payments 
to  all  persons  supplying  labor  and  materials 
in  tlie  prosecution  of  the  work  specified  in 
his  contract.  This  part  of  the  bond,  as  did 
its  main  provisions,  ran  to  the  United 
States,  and  was  therefore  enforceable  by 
suit  in  its  name.  We  repeat,  the  present 
action  may  fairly  be  regarded  as  one  by 
the  United  States  itself  to  enforce  the  spe- 
cific obligation  of  the  contractor  to  make 
prompt  payment  for  labor  and  materials  fur- 
nished to  him  in  his  work.  There  is,  there- 
fore, a  controversy  here  between  the  United 
States  and  the  contractor  in  respect  of  that 
matter.  The  action  is  none  the  less  by  the 
government  as  a  litigant  party,  because  only 
one  of  the  persons  who  supplied  labor  or 
materials  will  get  the  benefit  of  the  judg- 
ment. We  are  of  opinion,  in  view  of  the 
peculiar  language  of  the  act  of  1894  for  the 
protection  as  well  of  the  United  States  as 
of  all  porsons  furnishing  materials  and  labor 
[858] 'for  the  construction  of  public  works,  that 
it  is  not  an  unreasonable  construction  of  the 
words  in  the  judiciary  act  of  1887,  1888, 
"or  in  which  controversy  the  United  States 
arc  plaintiffs  or  petitioners,"  to  hold  that 
the  United  States  is  a  real,  and  not  a  mere 
nominal,  plaintiff  in  the  present  action,  and 
therefore  that  the  circuit  court  had  juris- 
diction. 

This  interpretation  of  the  statute  finds 
some  support  in  the  above  act  of  1S94.  chap. 
282,  passed  the  same  day  as  the  act  chap. 
280,  for  the  protection  of  material  men  and 
laborers,  and  which  provides  that  suits 
against  a  fidelity  or  guaranty  corporation, 
accepted  as  surety  in  any  recognizance,  stip- 
ulation, l>ond.  or  undertaking  given  to  the 
United  States,  may  be  sued  in  any  court  of 
the  United  Stales  having  jurisdiction  of 
suits  upon  such  instrument.  There  is  in 
that  act  no  express  limitation  as  to  the 
amount  involved  in  suit-S  of  that  character 
in  either  of  the  acts  passed  in  1894.  Tak- 
ing the  two  acts  togetlicr.  there  is  reason  to 
say  that  Congress  intended  to  bring  all 
suits  embraced  by  eitlier  net.  when  brought 
in  the  name  of  the  I'nited  States,  within  the 
original  cognizance  of  the  circuit  courts  of 
the  United  States,  without  regard  to  the 
amount  in  dispute.  And  this  virw  as  to 
the  intention  of  Congress  is  strengthened 
by  an  examination  of  the  act  of  February 
2*4th.  1005  (33  Stat,  at  L.  811.  chap.  778. 
U.  S.  Comp.  Stat.  Supp.  190.5,  p.  493), 
which  amends  the  a1»ovp  statute  of  1894. 
chap.  280.  After  providing  that  persons  sup- 
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plying  labor  and  materiali  for  ti 
Btruction  of  a  public  work  shall  hi 
right  to  intervene  in  any  suit  broi 
the  United  States  against  the  eon 
that  act  declares  that,  if  no  such 
brought  by  the  United  States  wit! 
months  after  completion  of  the  o 
then  the  person  supplying  labor  or  n 
to  the  contractor  "shall  have  a  ri 
action,  and  shall  be  and  are  here 
thorized  to  bring  suit  in  the  name 
United  States  in  the  circuit  court 
United  States  in  the  district  in  whi 
contract  was  to  be  performed  and  ei 
irrespective  of  the  amount  in  controt 
such  suit,  and  not  elsewhere,  for  his  c 
use  and  benefit,  against  said  eontrad 
his  sureties,  *and  to  prosecute  the  ft 
final  judgment  and  execution.** 

It  is  true  that  this  statute  can  li 
direct  application  here,  because  the 
action  was  instituted  long  prior  to  i 
sage  and  after  the  trial  court  had  • 
the  question  of  the  jurisdiction  of  1 
cult  court.  As  the  act  of  1905  dc 
refer  to  cases  pending  at  its  pas«a 
question  of  jurisdiction  depends  np 
law  as  it  was  when  the  jurisdiction 
circuit  court  was  invoked  in  this 
Nevertheless,  that  act  throws  some  1 
the  meaning  of  the  act  of  1894,  cha 
for  the  protection  of  material  men  aai 
ers,  and  tends  to  sustain  the  view  bi 
the  latter  act,  namely,  that,  in  suits  I 
in  the  name  of  the  government  fo 
benefitrthe  United  States  is  a  real  I 
not  a  mere  nominal  party,  and  tl 
such  suits,  the  government  beinfr  p 
therein,  and  having  the  legal  right,  i 
cuit  court  may  take  original  rof 
without  regard  to  the  value  of  the 
in  dispute.  There  are  cases  which  tJ 
opposite  view,  but  the  better  view,  «f 
is  the  one  expressed   herein. 

The  judgment  is  affirmed. 

Mr.  Justice  Brewer  dissents^ 


WESTERN  TURF  ASSOCIATION,  1 
Err., 

V. 

HYMAN  GREEXBERG. 

(See  S.  C.  Reporter's  ed.  35MI 
Error  to  state  court — Federal  fsfiCii 

1.  The  judgment  of  the  higtat « 
a  state,  sustaining,  as  a  legitimaU  c 
of  the  police  power  of  the  state,  a  i 
the  validity  of  which  was  challeigid 


Note.— On  the  general  subjwt  al 
of  error  from  the  United  Stmtai  8 
Court  to  state  courts — see  notea  to 
V.  Hunter.  4  L.  ed.  U.  S.  07;  Hu 
Western  Land  Co.  37  L.  ed.  U.  8. 1 


Ws^nsif  TuBF  Asso.  y,  Q^wmttTumta, 
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a   the    Federal    CoiiBtitiition,    is 
in    the   Supreme    Court   of   the 
tea  by  writ  of  error. 
nal  law — equml  protection  of  tbe ' 
pilnting  a^iuiisioii   to   places  af 
lusement. 

lessee  in  poa£«s&iom  of  &  raee 
et  denied  the  equal  protection  of 
y  n  fltate  statutes  under  wMch  it 
!d  to  recognize  Jt#  own  tickets 
^n  in  the  bands  of  persona  who 
tbe  time,  under  the  influence  of 
>okteroua  in  conduct^  or  of  lewd 
I  character,  where  the  statute  is 
alike  to  all  peraorjs,  corporations, 
ions  conducting  places  of  public 
.  or  entertainment, 
tial  lAW^ — privileges  and  ijnmuni- 
po  rati  on  not  a  citizen, 
jrporation  cannot  claim  the  pro- 
he  clause  of  the  14th  ATnendment 
leral  Conititution  which  Beciirea 
fcs  and  immunities  of  citizens  of 
L  States  ag^ainst  abridgment  07 
b  bj  th&  law  of  &  etate. 
nal   law — due   procesa    of   law — 

V' 

liberty  guaranteed  by  the  14th 
t  of  the  Federal  Cinstitution 
privation  without  due  procesa  of 

liberty  of  natural,  not  art! tic  1  a  1, 

iflal  law^ — due  procesa  of  law — 
,g  admission  to  places  of  public 
snt. 

pert  J  nght«  of  the  lessee  in  pos- 
a  race  course  nf  e  not  taken  with- 
'oceia  of  law  by  a  state  statute 
it  to  recognize  its  own  tit^kf'ts 
on  in  the  hands  of  persons  who 
,  the  time,  mider  the  influence  of 
boisterous  in  conduct  or  of  lewd 
!  character. 

[No.  I8&.3 

January  20;  1907.    Bedded  Feb^ 
mary  25,  1907. 

R  to  the  Supreme  Court  of  the 
California  to  review  a  judgment 
med  a  judgment  of  the  Superior 
3e  City  and  County  of  San  Fran- 
E'Or  of  plaintiff,  in  an  action  to  re- 
ages  for  being  excluded  from  a 
^  kept  as  a  place  of  public  amuse- 
irmcd. 


See  aame  case  below,  14B  Cal.  126»  82  Pac. 
084. 

The  facte  are  stated  in  the  opinion, 

Mr.  Willi  am  S.  Goodfellow  submitted  the 
cause  for  plaint  iff  in  error: 

The  supreme  court  of  Caltfornia  erred  in 
holding  to  be  constitutional  and  valid  the 
statute  of  California  approved  March  23d^ 
1893,  entitled  "An  Act  Making  it  Unlawful 
to  Refuse  Admission  to  Plaees  of  Amuse- 
ment.** 

District  of  Columbia  v:  Sayille,  1  Mac^ 
Arth.  681,  20  Am.  Rep.  016;  Sharp  y.  White- 
aide,  19  Fed.  156;  Gibba  v.  Tally,  133  Cal, 
373,  60  L.R.A.  815.  65  Pac.  070;  State  ex  rel 
Star  Pub.  Co.  v.  Associated  Press,  159  Mo. 
410,  51  L,R^.  151,  81  Am.  St  Rep,  308,  SO 
S.  W,  91;  Leep  T.  St.  Louk,  I.  M.  &  S.  E. 
Co,  58  Ark.  407,  23  L.KA.  204,  41  Am.  St. 
Rep.  109,  25  S.  W.  75. 

Mr.  William  G.  Bnrke  submitted  the  cauae 
for  defendaat  in  error; 

The  Icglalaturo  of  a  state  has  tbe  right 
to  supervise  or  regulate  tbe  conduct  of  a 
pla4^  of  public  amuaement  or  entertain- 
ment. 

Munn  r.  niinois,  94  U.  S.  113,  24  L.  ed. 
77;  Civil  Rights  Cases,  109  U.  S.  3-62,  27 
L.  ed.  835^856,  3  Snp.  Ct,  Rep,  18;  Gran- 
nan  V.  Westchester  Racing  As  bo.  10  A  pp. 
Div,  8,  44  N.  Y.  Supp.  790;  Baylies  v.  Cur* 
ry,  128  111.  287,  21  N.  E.  595;  People  v. 
King,  110  N.  Y.  418,  1  L.R.A.  293.  6  Am. 
St.  Rep,  389,  18  N.  E.  245;  Measenger  v. 
State,  26  Neb.  674,  41  K.  W.  638;  Greenberg 
V.  Western  Turf  Asso.  140  Cal  300,  73  Pac, 
1050. 

The  writ  of  error  in  this  case  should  be 
dismiisied,  because  the  record  fsils  to  show 
that  any  claim  was  ever  made  that  a  Fed- 
eral question  was  involved,  or  that  the  stat- 
ute upon  which  this  action  was  commenced 
violated  any  provision  of  the  Federal  Con^ 
stitution. 

Otis  V.  Oregon  S,  S.  Co,  110  U.  S.  648,  29 
L,  ed,  719,  0  Sup,  Ct.  Rep.  523, 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court; 

The  plaintiff  in  error  is  a  corporntion  of 
California,  and  the  lessee,  in  possession,  of 
a  race  course  kept  as  a  place  of  public  en- 
tertainment  and  amusement,  and  to  which 


39  L.  ed.  U.  S.  884;  and  Kipley 
42  L.  ed.  U.  S.  998. 

adjudications  of  state  courts  can 
b  up  for  review  in  the  Supreme 
fae  United  States  by  writ  of  er- 
Kwe  eotnrts — see  note  to  Apex 
>.  y.  Qaibade,  02  L.R.A.  513. 
lie  TaUdity  of  class  legislation — 

to  9Ute  y.  GoodwiU,  6  L.R.A. 
tate  y.  Loonms,  21  LJl.A.  789. 
istitnticHial  equality  of  privileges, 


immunities,  and  protection — see  note  to 
Louisville  Safety  Vault  &  T.  Co.  v.  Louis- 
ville &  N.  R.  Co.  14  L.R.A.  579. 

As  to  what  constitutes  due  process  of  law 
— see  notes  to  People  v.  O'Brien,  2  L.R.A. 
255;  Kuntz  v.  Sumption,  2  L.R.A.  655;  Re 
Gannon,  5  L.R.A.  359;  Ulman  v.  Baltimore, 
11  L.R.A.  224;  Oilman  v.  Tucker,  13  L.R.A. 
304;  Pearson  v.  Yewdall,  24  L.  ed.  U.  S.  436; 
and  Wilson  v.  North  Carolina,  42  L.  ed.  U. 
S.  865. 
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it  N^as  accustomed  to  issue  tickets  of  admis- 
siuii.  The  defendant  in  error,  Greenberg, 
purcliased  one  of  such  tickets,  and  was  ad- 
mitted to  the  race  course.  After  being  ad- 
mitted lie  was  ejected  from  the  premises 
against  his  will  by  police  officers,  acting, 
it  was  alleged  in  the  complaint,  by  the 
direction  of  the  defendant.  The  defendant 
denied  responsibility  for  the  acts  of  those 
officers.  It  was  sued  by  Greenberg  in  one 
of  the  courts  of  California,  and  there  was 
a  verdict  and  judgment  against  the  asso- 
ciation for  the  sum  of  $1,000.  The  case 
was  taken  to  the  supreme  court  of  the  state 
and  the  judgment  was  affirmed.  148  Cal. 
126.   82   Pac.   684. 

At  the  trial  a  question  was  raised  as  to 
the  applicability  to  this  ease  of  a  statute  of 
California  relating  to  the  admission  of  per- 
sons holding  tickets  of  admission  to  places 
[362] of  public  ^entertainment  and  amusement. 
That  statute  is  as  follows:  "It  shall  be 
unlawful  for  any  corporation,  person,  or  as- 
sociation, or  the  proprietor,  lessee,  or  the 
agents  of  either,  of  any  opera  house,  theater, 
melodeon,  museum,  circus,  caravan,  race 
course,  fair,  or  other  place  of  public  amuse- 
ment or  entertainment,  to  refuse  admittance 
to  any  person  over  the  age  of  twenty-one 
years  who  presents  a  ticket  of  admission 
acquired  by  purchase,  and  who  demands  ad- 
mission to  such  place,  provided  that  any 
person  under  the  influence  of  liquor,  or  who 
is  guilty  of  boisterous  conduct,  or  any  per- 
son of  lewd  or  immoral  character,  may  be- 
excluded  from  any  such  place  of  amusement. 
§  2.  Any  person  wlio  is  refused  admission  to 
any  ])lace  of  amusement,  contrary  to  the 
provisions  of  this  act,  is  entitled  to  recover 
from  the  proprietors,  lessees,  or  their  agents, 
or  from  any  person,  association,  corporation, 
.or  the  directors  tliereof,  his  actual  damage 
and  $100  in  additicm  thereto." 

1.  The  record  sufficiently  shows  that  in 
the  supreme  court  of  the  state  the  defendant 
questioned  the  validity  of  the  statute  in 
question  under  the  14th  Amendment,  in  that 
it  "seeks  to  abridge  the  privileges  and  im- 
munities of  citizens  of  the  United  States, 
and  to  doprive  them  of  lilnirty  and  property 
without  due  process  of  law,  and  to  deny  to 
them,  bping  within  its  jurisdiction,  the  equal 
protection  of  the  laws."  By  the  judgment 
below  the  validity  of  the  statute  was  sus- 
tained, the  court  holding  that  it  was  a  legit- 
imate exertion  of  the  police  power  of  the 
state.  The  contention  that  this  court  is 
without  jurisdiction  to  review  that  judg- 
ment is,  therefore,  overruled. 

2.  The  supreme  court  of  the  state,  in  a 
previous  decision  between  the  same  parties. 
— Green1)org  v.  Western  Turf  Asso.  140  Cal. 
357,  360,  73  Pac.  1050,— held  the  statute  to 
be  constitutional  as  a  valid  regulation  im- 
622 


posed  by  the  state  in  its  exercise  of  polin 
power.  That  decision,  we  assume,  from  tki 
opinion  of  the  court,  had  referenee  oilj 
to  the  Constitution  of  California.  Bot  tkk 
court  can  only  pass  upon  the  validify  of 
*the  statute  with  reference  to  the  Coiiititi-[l| 
tion  of  the  United  States.  We  pereeivf  ■ 
reason  for  holding  it  to  be  invalid  mkt 
that  instrument.  The  contention  thst  it 
is  unconstitutional  as  denying  to  the  d^ 
fendant  the  equal  protection  of  the  Isn  ■ 
without  merit,  for  the  statute  is  appliciUf 
alike  to  all  persons,  corporations,  or  sms- 
ciations  conducting  places  of  public  siii» 
ment  or  entertainment.  Of  still  leM  merit 
is  the  suggestion  that  the  statute  sbridfn 
the  rights  and  privileges  of  citizeni;  tea 
corporation  cannot  be  deemed  a  citisn  wifr 
in  the  meaning  of  the  clause  of  the  te 
stitution  of  the  United  States  which  po- 
tects  the  privileges  and  immunities  of  dti* 
zens  of  the  United  States  against  bfl*| 
abridged  or  impaired  by  the  law  of  a  lUtL 
Tlie  same  observation  may  be  made  u  ti 
the  contention  that  the  statute  depriva  tki  , 
defendant  of  its  liberty  without  due  piQCM 
of  law;  for  the  liberty  guaranteed  bj  tki 
14th  Amendment  against  deprivation  vitb> 
out  due  process  of  law  is  the  libertj  d 
natural,  not  artificial,  persons.  Northmt' 
ern  Xat.  L.  Ins.  Co.  v.  Riggs.  203  U.  & 
243,  ante,  168,  27  Sup.  a.  Rep.  126.  Dm 
the  statute  deprive  the  defendant  of  aiV 
property  right  without  due  process  of  lt*f 
We  answer  this  question  in  the  Mpti* 
Decisions  of  this  court,  familiar  to  tH  fli 
which  need  not  be  cited,  recognize  the  pt 
session,  by  each  state,  of  powers  never  NT 
rendered  to  the  general  government;  Mk 
powers  the  state,  except  as  restrained  by  Mi 
own  Constitution  or  the  Constitution  of  thi 
United  States,  may  exert  not  only  te  tli 
public  health,  the  public  morals*  aid  tli 
public  safety,  but  for  the  general  or  cM- 
mon  good,  for  the  well-being,  comfort 
good  order  of  the  people.  The 
of  a  state,  when  exerting  its  power  for  mA 
purposes,  must  be  respected  by  thw  cofl^ 
if  they  do  not  violate  rights  grantelw* 
cured  by  the  supreme  law  of  the  laii  h 
view  of  these  settled  principlca,  the  Mrf* 
ant  is  not  justified  in  invoking  the  Cnrfi* 
tion  of  the  United  SUtes.  The  •UtnUb*' 
ly  a  regulation  of  placet  of  pubUe  «lHtri» 
ment  and  amusement  apon  tenM  •(  ifP 
and  exact  justice  to  everyone  hoMbK  ■  ti^^ 
et  of  admission/and  who  linol»altti  ~ 
under  the  influenoe  of  liquor,  or 
conduct,  or  of  lewd  and  immor 
In  short,  as  applied  to  the  plaintiff  m  «i 
it  is  only  a  regulation  compellinf  it 
perform  its  own  contrmet  fti 
tickets   of   admission    iwid 

tOi  V.t} 
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rf&hifig  to  attend  its  race  course. 
vgulation,  in  itself  just;,  is  like- 
laotiv^  of  pe^ee  attd  ^od  order 
ime  who  attend  places  of  publie 
nciit  or  a-musement.  It  la  neither 
aty  exertion  of  the  staters  inher 
vernmental  power,  nor  a,  riolation 
igljt  secured  by  the  Constitution 
Bited  States.  The  race  eourB«  in 
being  held  out  as  a  place  of  pub- 
iinment  and  amusement,  ifl*  by  the 
;  defendant,  30  far  aff^«rted  with  a 
lerest  that  the  state  may,  in  the 
I  good  order  and  fair  dealing,  re- 
>iidant  to  perform  its  engagement 
blic*  and  rerogtiize  its  own  tickets 
lion  in  the  hands  of  persons  en- 
claim  the  benefits  of  the  atatute. 
I  s  regulation  violatea  any  right 
ty  SJwured  by  the  Constrtution  of 
d  States  cannot,  for  a  moment »  be 
The  ease  requires  nothing  further 

3gment  is  ftSirmed. 


IRIDaE  CX)MPAKY,  Plff.  in  Err., 

UNITED  STATES, 

5.   C.   Reporter's   ed.   364-403.) 

iooal  law — delegation  of  power* 
lislatlve  and  judicial  powers  are 
istitutionnlly  delegated  to  the  Sec* 
War  bv  the  provision  of  the  river 
ir  act  of  Jlarch  3,  1890  (30  Stat. 
.1153,  chap,  425.  IT.  S.  Comp.  Stat. 
$545),  §  IS,  empowering  that  nf- 
■n  satlsfiei!^  jifter  a  hERrsnp'  of  the 
iterested,  that  bridge  over  a  havi- 
er  way  of  the  United  States  \^  an 
.ble  obstruct  ion  to  navigation  ►  to 
jch  changes*  or  alterations  as  will 
vigation  reasonably  safe,  ea^v,  and 
ted. 

iomain^^what  is  a  tatdng^remov- 
tmction.  to  navigation — con sequ en- 
try. 

e  making  of  the  altera tionsi^  or 
n  a  brid^^e  erected  under  the  sanf^- 
,  state  over  an  interstate  watpr 
!h  the  Secretary  of  War.  aeting 
authority  of  the  act  of  March  3, 
9,    requires    to    secure    navigation 


Aa  to  what  constitutes  a  "tak- 
►roperty  by  eminent  domain — ace 
Memphis  &  C.  K  Co.  v.  Birming- 
k  T.  River  R.  Co.  18  L.R.A,  166; 
t  V.  Recbel.  40  L,  ed.  U.  S,  188. 
ffhat   injuries  are   eonsequtintial— 

to  D.  M.  Osborne  ^  Co.  v.  Mia- 
..  Co.  37  L,  ed.  U.  S.  15(3;  A,  Backus 
s  V,  Fort  Street  Union  T>f]>ot  Co, 
U.  S.  853;  and  High  Brid-^fj-  Lum- 

United  States,  16  C.  C.  A.  4fiS. 


against  an  unreasonable  obstruction,  is  not 
ft  taking  of  private  property  for  public  use 
for  which  the  Federal  Constlttition  requires 
compensation  to  be  made,  but  is  mercli^  in- 
cidental to  the  exercise  hy  the  govern  men  t 
of  its  power  to  regulate  commerce  among 
the  states. 

[No,  43L] 

Argued  December  5  and  6»   1906,     Decided 
February  25,  1907. 

IN  ERROR  to  the  District  Conrt  of  thfl 
United  States  for  the  Western  District 
of  Penn sylvian i a  to  review  a  conviction  for 
failing  to  make  the  alterations  in  a  bridge 
over  an  interstate  waterway  which  the  Sec- 
retary of  War  requires  to  secure  navigation 
against  an  unreasonable  obstruction*  Af- 
firmed* 

See  same  case  below,  143  Fed.  377. 

The  facts  are  stated  in  the  opinion, 

Messrs*  D*  T*  Wation  and  Johns  McCleare 
argued  the  cause,  atid«  with  MeFsisrs,  John  S. 
Wendt  and  W.  B.  Rodgera,  filed  a  brief  for 
plaintiff  in  error: 

Prior  to  the  organisation  of  the  United 
States  as  a  distinct  sovereignty  Pennsylva- 
nia had  exclusive  jurisdiction  over  the 
streams  that  ran  inside  of  its  territorial 
limits,  and  this  included  the  Allegheny,  the 
Monongahela,  and  the  Ohio  rivers.  A  por- 
tion of  each  of  these  rivers  did  traverit 
the  territory  of  other  sovereign  ties*  but  it 
is  still  true  that  the  portion  within  the 
state  of  Pennsylvania  was  under  the  tib- 
aolute  control  of  tlmt  state, 

Pennsylvania  could  then  authorize  bridges 
over  any  of  tbei^e  rivers  to  any  height  and 
of  any  kind  of  eonstruction  that  it  saw 
proper. 

People  V.  Rensselaer  &  S.  R,  Go*  15  Wend* 
131,  30  Ara*  Dec,  33  j  Wilson  v.  Black  Bird 
Creek  Marsh  Co.  2  Pet.  250,  7  L.  ed.  414; 
Willamette  Iron  Bridge  Co*  v-  Hatch^  125 
U.  S,  2,  31  L,  ed.  030,  8  Sup,  Ct.  Rep,  SI  1 ; 
Lake  Shore  &  M.  S*  R.  Co*  v.  Ohio,  165  U. 
S*  305,  41  L.  ed-  747,  17  Sup,  Ct,  Rep.  357; 
Oil  man  V.  Philadelphia,  3  WalL  713,  IS  L. 
ed.  90;  Pollard  v.  Hagan,  3  How,  212,  11 
L.  ed.  5Qi>:  Monongahela  Nnv-  Co.  v.  United 
States,  14S  U.  S.  325.  37  L.  ed.  467,  13  Sup, 
Ct.  Rep.  C22. 

As  to  what  legislation  of  Congress  is  nee- 
easary  to  evince  a  determination  of  Con- 
gress to  exercise  its  jurisdiction  over  any 
given  river,  see 

Pennsylvania  v.  Wheeling  &  B*  Bridge  Co* 
13  How^.  020,  14  L.  ed.  2I>2;  Lake  Shore 
&  M.  S,  R*  Co.  V.  Ohio,  105  U,  S.  365,  41  L. 
ed,  747.  17  Sup,  Ct.  Rep.  357;  Oilman  v. 
Philadelphia,  3  Watt*  727,  18  L.  ed.  100. 

As  Congress  had  not  legislated  and  as- 
sumed jurisdiction  of  tile   Allegheny   river 
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prior  to  1875,  the  absence  of  such  legisla- 
tion was  really  affirmative  action  by  Con- 
gress that  the  state  might  freely  legislate 
on  the  subject  of  the  erection  of  bridges 
across  the  streams  within  its  borders. 

Mobile  County  ▼.  Kimball,  102  U.  S.  697, 
26  L.  ed.  239;  Huse  v.  Glover.  119  U,  S. 
543,  30  L.  ed.  487,  7  Sup.  a.  Rep.  313;  Mo- 
nongahela  Nav.  Co.  v.  United  States,  148 
U.  S.  332,  37  L.  ed.  470,  13  Sup.  a.  Rep.  622. 

The  charter  of  the  Union  Bridge  Company 
was  granted  in  1873,  and  the  bridge  wai 
erected  in  1874,  and  it  thereby  became  un- 
der its  charter  the  private  property  of  the 
Union  Bridge  Company. 

It  then  was  a  lawful  structure, — ^the  law- 
ful property  of  the  Union  Bridge  Company. 

Newport  &  C.  Bridge  Co.  v.  United  States, 
105  U.  S.  507,  26  L.  ed.  1149. 

The  question  whether  the  Union  Bridge 
Company  had  complied  with  the  provisions 
of  its  charter  in  the  erection  of  its  bridge 
80  as  not  to  interfere  with  passing  bontSt 
etc.,  was  not  a  question,  and  could  not  be 
a  question,  in  the  Federal  courts.  In  the 
absence  of  any  complaint  on  the  part  of 
Pennsylvania  that  the  bridge  had  not  been 
constructed  in  accordance  with  the  tenne  of 
its  charter,  the  Federal  courts  would  1^ 
powerless  to  raise  that  question.  That  was 
a  question  between  the  state  of  Pennsyha 
nia  and  the  Union  Bridge  Company.  It 
was  a  state  question,  and  not  a  Federal 
question.  True,  Pennsylvania  by  her  ac- 
quiescence in  the  construction  of  the  bridge^ 
affirmatively  asserts  its  approval  of  said 
bridge;  but  whether  it  did  or  not  could  not 
aid  the  government  in  this  case.  The  Fed- 
eral  government  may  not  enforce  the  terms 
of  the  stat«  charter. 

Willamette  Iron  Bridge  Co.  v.  Hatch,  125 
U.  S.  2,  31  L.  ed.  630,  8  Sup.  Ct.  Kep.  811 ; 
Monrtngahela  Nav.  Co.  v.  United  States,  148 
U.  S.  325,  37  L.  ed.  407,  13  Sup.  Ct.  Rep., 
622;  Oilman  v.  Philadelpliin.  3  Wall.  714,  18 
L.  ed.  96. 

The  Union  Bridge,  wlien  erected  in  1874, 
was  a  lawful  structure.  It  was  directly 
authorized  by  the  state  of  Pennsylvania, 
and  approved  of  by  that  state  acquiescing 
in  its  construction  for  over  thirty  years.  It 
was  indirectly,  but  aflTirmatively,  authorised 
by  the  United  States  government,  becuuHc 
that  government,  by  its  inaction  as  to  the 
Allegheny  river,  authorized  affirmative  ac- 
tion by  the  state  of  Pennsylvania  in  the 
erection  of  bridges  over  that  river. 

Pennsylvania  v.  Wheeling  &  B.  Bridpre 
Co.  13  How.  618,  628,  14  L.  ed.  249,  205; 
Newport  &  C.  Bridge  Co.  v.  United  States, 
105  U.  S.  470,  480,  26  L.  ed.  1143,  1147;  Mil- 
ler v.  New  York,  109  U.  S.  392.  27  L.  ed. 
972,  3  Sup.  Ct.  Rep.  228;  Willamette  Iron 
Bridge  Co.  t.  Hatch,  125  U.  S.  2,  31  L.  ed. 
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630,  8  Sup.  a.  Rep.  811 ;  CaidweU  t.  An 
ican  River  Bridge  Co.  US  U.  8.  208,  28 
ed.  959,  5  Sup.  Ct.  Rep.  423;  Monongal 
Nav.  Co.  V.  United  States,  148  U.  S.  325, 
L.  ed.  467,  13  Sup.  Ct.  Rep.  622. 

As  the  bridge  was,  then,  erected  ua 
state  authority  with  the  oonaent  of 
United  States  goTemment,  it  beeaae  i 
was  the  private  property  of  the  Un 
Bridge  Company;  and  not  even  the  Vm 
States  government,  claiming  its  iovcrj 
right  under  the  commerce  claiue,  eonld  ti 
that  bridge  for  public  use  withoat  due  en 
pensation,  or  deprive  the  Union  Bridge  Got 
pany  of  it  without  due  process  of  law. 

Monongahela  Nav.  Co.  t.  United  Stiti 
148  U.  S.  312,  37  L.  ed.  463,  13  Sup.  a.8e 
622;  United  States  v.  Lynah,  188  U.  &M 
47  L.  ed.  548,  23  Sup.  Ct.  Rep.  349;  Tit* 
V.  Milwaukee,  10  Wall.  497,  19  L.  ed.  Ml 
Scranton  v.  Wheeler,  179  U.  S.  146,  45  Le 
129,  21  Sup.  a.  Rep.  48;  Northern  Tnm 
Co.  V.  Chicago,  99  U.  S.  635.  25  L  • 
336;  Newport  &  C.  Bridge  Gol 
United  States,  105  U.  S.  492,  26  L  e 
1151;  Crenshaw  v.  Slate  River  Co.  6  Rib 
(Va.)  245;  Pumpelly  v.  Green  Bay  t  J 
Canal  Co.  13  Wall.  166,  20  L.  od.  667;  Goa. 
New  Bedford  Bridge,  2  Gray,  339;  UniU 
States  ex  rel.  Turner  y.  Williams,  194  U.  I 
279,  48  L.  ed.  979,  24  Sup.  Ct  Rep.  lU 
Woodward  ▼.  Central  Vermont  R.  Ob.  M 
Mass.  602,  62  N.  E.  1051. 

The  power  of  Congress  to  regnlate  eM 
meroe  is  restricted  by  the  provisioB  of  tl 
Federal  Constitution  that  private  propn^ 
shall  not  be  taken  for  pubKe  nse  withv 
just  compensation,  nor  shall  one  be  depriv 
of  property  without  due  process  of  h 
No  power  is  given  to  any  department  of  t 
United  States  government  to  dcstror  f 
vate  property  without  giving  the  owair  i 
opportunity  to  be  heard  on  the  qnoitioB 
to  whether  it  is  or  is  not  a  nalsanee  or  n 
ject  to  such  destruction.  Admitting,  for  i 
sake  of  argument,  that  Oongreto  might  < 
cree,  by  an  explicit  and  ezprats  Mt  ■ 
bridge  over  any  river  a  niiisaaee  sid 
unlawful  obstruction,  it  is  rabmittod  tk 
before  Congress  could  carry  into  effect  tl 
judgment,  the  owner  of  tlie  property  hM 
right  to  be  heard  on  the  qoMtiDn  wteth 
as  a  fact,  it  is  a  nuisanoet  and  iBt«fi 
with  navigation.  Unleaa  u  a  iMt  H 
such  a  nuisance  and  interfarenea,  evea  0 
gress  cannot  destroy  it  and  rsBove  It  «i 
out  compensation. 

Sinking  Fund  Oases,  98  U.  8.  718»  U 
ed.  501;  Den  ex  dem.  Mvimj  ▼.  BoW 
Land  A  Improv.  Co.  18  How.  S7S,  U  U 
372:  Palairet's  Appeal,  87  Pk  486,  6  ^ 
Rep.  450;  PaUie  Clearinff  Hook  t.  Obs 
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m  U.  S.  SIO,  48  L.  ed.  1O©0,  24  Sup.  Ct. 
Bep.  789;  Cooley,  Odnst.  Lim.  p.  434;  Da- 
ndsau  t.  New  Orkatii,  96  U,  8.  101,  24  L. 

Hie  qtiestion  whether  the  Union  Bridge 
ii  fttk  unreasonable  obstruction  to  naviga.- 
tioQ  which  makea  it  &  nuisance  is  a  jiidi- 
M  one  which  entitles  the  Bridges  Company 
to  a  bearing  on  the  merits  before  it  can  be 
depriYed  of  ita  life. 

Com*  T.  New  Bedford  Bridge,  supra;  Com. 
ttid.  Atty.  Gen,  v,  Pitts burgf  &  a  R.  Co. 
18  Pi.  26;  B^timore  v.  Pittsburgh  &  C,  R. 
Oft,  1  Abb.  (U.  S.)  9,  Fed.  Oaa.  No.  827 1 
Fliber  V.  McGiiT,  I  Gray,  36,  61  Am.  Dec. 
Ml  0>lm  V.  Lisk,  163  N.  Y.  188,  60  Am, 
St.  Rep,  60&,  47  N.  E.  302;  Newport  &  C, 
Bridge  Co,  V.  United  States,  105  U.  S.  470, 
SS  L  ^  11 43  J  People  ex  rel.  Copcutt  v, 
I«iri  of  Health,  140  N.  Y.  1,  23  L.R.A.  481, 
II  Am.  St  Rop.  622.  36  N.  R  320;  Stone 
T.  Heath,  179  iiuss,  386,  60  N,  E,  076; 
(Vwley,  Const.  Lim.  6th  ed.  722,  6th,  p,  741  j 
Di]l.  Mnn,  Corp.  4th  ed.  T  374 1  Wood,  Nui- 
mjcea,  $  740.  3d  ed.  5  22j  2  Tiedeman,  State 
k  Federal  Control  of  Persons  &  Property j  f 
145;  Htttton  r.  Camden,  39  N.  J.  L.  122,  23 
Am.  Rep.  203 1  Chicago  t.  Van  Ingen,  162 
Dl.eM,  43  Am,  St.  Rep.  285,  38  N.  E.  804; 
T«Mi  V.  St.  Alhans.  39  W.  Va.  10,  10  L.R.A. 
8ntl7  S.  E.  400;  Yates  v.  Milwaukee,  10 
WiJI.  407,  10  L.  ed.  9S4;  Mississippi  &  M. 
fi,Co.  T,  Ward,  2  Black,  486,  17  L.  ed,  311  r 
Chicago,  M.  &  St.  R  R.  Co.  ▼.  Minnesota, 
134  U.  S.  418,  33  L.  ed.  970,  3  Inters.  Com. 
%200,  10  Sup.  Ct.  Rep,  462,  702;  Reagan 
^  Farmers'  Loan  &  T.  Co.  154  U.  S.  363, 
38  L  ed.  1014,  4  Inters,  Com.  Rep.  560,  14 
%Ct.  Rep.  1047;  Covington  &  L,  Turnp. 
Co.  v.  Sandford,  164  U.  S.  578,  41  L.  ed.  500, 
IT  Sup.  Ct.  Rep.  108;  Smyth  y.  Ames,  169 
^.  B,  466,  42  L,  ed,  810,  18  Sup,  a.  Rep. 
*18;  Lake  Shore  A  M.  S,  R,  Co,  v.  Smith, 
ns  U.  S,  688,  43  L.  ed.  860,  IS  Sup.  Ct.  Rep, 
S«5;  Miller  v.  New  York,  109  U.  S.  385,  27 
I- ei  071,  3  Snp.  Ct,  Rep,  228;  Deraing  r. 
<^T(liind,  22  Ohio  C-  C.  11;  Health  Depart- 
^^i  Y.  Trinity  Church,  145  N.  Y.  32,  27 
LM,  710.  46  Am,  St,  Rep.  570,  39  N.  E. 
^;  United  States  v.  Rider,  60  Fed,  406; 
B^dwhi  T.  Smith,  82  Dl.  162;  Darst  v,  Peo^ 
pi",  51  ni.  286,  2  Am.  Rep.  301;  American 
^ool  of  ifagnetlc  Healing  t.  McAnnulty, 
^^  U.  S,  94,  47  L.  ed.  90,  23  Sup.  Ct.  Rep, 
";  Interstate  Commerce  Commission  y, 
^^ttuon,  154  U,  S.  449,  38  L.  ed.  1047,  4 
^^n.  Com,   Rep.   545,   14   Sup.   a.   Rep. 

iizs. 

Seption  18  of  the  act  of  March  3,  1809, 
^i^T  whieb  these  proceed Jnj^s  were  had, 
*^  not  provide  for  *'due  process  of  law," 

Kennard  v,  Louisiana,  02  U.  S.  480,  23 
l-  fd.  478;  Pennoyer  v.  Neff,  95  U.  S.  714, 
84  L.  ed.  565;  Hagar  T.  Reclamation  Diat. 
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No,  108,  III  U,  S,  701,  28  L.  ed.  589,  4  Sup. 
Ct.  Rep.  663;  Ex  parte  Wall,  307  U.  S.  266, 
27  L.  ed.  552,  2  Sup.  Cf.  Rep.  569;  Den  ex 
dem,  Murray  v.  Hohoken  Land  3l  Improv, 
Co.  18  How,  272,  16  L,  ed,  372;  United 
States  V.  Lee,  106  U.  S,  196,  27  L.  ed.  17 1* 
1  Sup,  Ct,  Rep.  240;  Kelly  v.  Pittsburgh^ 
104  U,  S.  78,  26  L.  ed.  658;  Springer  r. 
United  States,  102  U.  S.  686,  26  L.  ed",  253; 
McMillen  v.  Anderson,  95  U.  8.  37,  24  L.  ed, 
335;  Cincinnati,  N.  0.  &  T.  P.  R,  Co.  v.  Ken 
tueky,  116  U.  S.  321,  29  L.  ed.  414,  6  Suu. 
Ct.  Rep.  57;  Davidson  v.  Hew  Orleans,  ^6 
U,  S,  104,  24  Lw  ed.  619;  Lent  v.  Tillson,  140 
U.  S.  316,  36  L.  ed.  419,  11  Sup.  Ct.  Rep,  825j 
Hovcy  V.  Elliott,  167  U,  b.  409,  42  L.  ed.  215, 
17  Sup.  Ct.  Rep.  841. 

If  the  act  of  1899  id  properly  <xtns trued 
by  the  court  below,  Congress  sought  by  that 
act  to  use  the  judicial  power  of  the  gov* 
ernment  merely  and  solely  for  the  purpose 
of  enforcing  a  decree  or  decision  arrived  at 
by  tbe  legislative  departments  of  the  gov- 
emment,  and  without  giving  to  the  courts 
the  power  to  investigatp  the  facts  and  de- 
termine the  merits  of  the  controversy  as 
between  the  Secretary  of  War,  representing 
the  United  States,  on  the  one  band,  and 
the  Union  Bridge  Company  as  defendant, 
on  the  other.  This  it  is  beyond  the  power 
of  Congress  to  do,  as  It  would  compel  tha 
courts  to  perform  duties  thfl.t  were  not  ju- 
dicial. 

Interstate  Commerce  Commission  v.  Brim- 
son,  164  U,  S,  447,  38  L.  ed.  1047,  4  Intera. 
Com.  Rep.  545,  14  Sup.  Ct.  Rep.  1125;  Hay- 
bum's  Case,  2  DalL  409,  1  L.  ed.  439; 
United  States  v.  Ferreira,  13  How.  40,  14 
L.  ed,  42;  United  States  v.  Todd,  13  How. 
52,  note,  14  L.  ed.  47,  note;  Gordon  T. 
United  States,  117  U.  S,  697,  Appx.;  Ea 
Sanborn,  148  U.  S.  228,  37  L,  ed.  431,  13 
Sup.  Ct.  Rep.  677;  Im  Ahra  Silver  Mio.  Co. 
r.  United  States,  175  U.  S.  457,  44  U  ed, 
23.^,  20  Sup.  a.  Rep.  168. 

Assistant  to  the  Attorney  General  Purdy 
argued  the  cause  and  filed  a  brief  for  de- 
fendant in  error; 

Congress  has  plenary  power  to  require 
the  Union  Bridge  Company  either  entirely 
to  remove  its  bridge  across  tbe  Allegheny 
river  at  Pittafourg,  or  to  compel  it  to  make 
the  alterations  specified  in  the  order  of  th* 
Secretary   of   War. 

Willamette  Iron  Bridge  Co.  v.  Hatch,  125 
U.  S.  1,  12,  31  L,  ed,  629,  8  Sup.  Ct.  Rep. 
811;  Escanaba  &  L.  M.  Transp.  Co.  v.  Chi- 
cago, 107  U.  S.  678,  683,  27  L.  ed.  442,  446, 
2  Sup.  Ct..  Rep.  185;  Oilman  v.  Philadel- 
phia, 3  Wall.  713,  731,  18  L.  ed.  96,  101. 

Due  process  of  law  in  each  particular 
case  means  such  an  exercise  of  tbe  power 
of  the  government  as  the  settled  maxima 
of  law  permit  and  sanction,  and  under  sueh 
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Mtfegnards  for  the  protection  of  individual 
rights  aa  those  maxims  prescribe  for  the 
class  of  cases  to  which  the  one  in  question 
belongs. 

Cooley,  Const.  Lim.  6th  ed.  434. 

Administrative  process,  which  has  been 
regarded  as  necessary  by  the  government, 
and  sanctioned  by  long  usage,  is  as  much 
due  process  of  law  as  any  other. 

Wulzen  V.  San  Francisco,  101  Cal.  15,  40 
Am.  St.  Rep.  17,  35  Pac.  353;  Atty.  Gen. 
ex  rel.  Rich  v.  Jochim,  99  Mich.  358,  23 
L.RA.  699,  41  Am.  St.  Rep.  606,  58  N.  W. 
611;  Eames  v.  Savage,  77  Me.  212,  52  Am. 
Rep.  751;  Holmes  v.  Seely,  19  Wend.  507; 
Ex  parte  Milligan,  4  Wall.  2,  18  L.  ed.  281. 

Due  process  of  law  does  not  necessarily 
require  that  a  judicial  hearing  shall  be  ac- 
corded before  any  preliminary  action  can 
be  taken  by  the  administrative  officers  of 
the  government  which  may  result  in  a  tem- 
porary deprivation  of  certain  rights  of  a 
citizen.  If  the  law  contemplates  that  the 
citizen  whose  rights  are  affected  by  certain 
administrative  acts  and  processes  shall 
finally  be  accorded  an  opportunity  to  have 
those  rights  passed  upon  in  a  judicial  pro- 
ceeding, then  and  in  such  case  due  process 
of  law  has  not  been  denied  within  the  mean- 
ing of  the  Constitution. 

Den  ex  dem.  Murray  v.  Hoboken  Land  & 
Improv.  Co.  18  How.  272,  280,  284,  15  L.  ed. 
372.  376,  377. 

While  it  is  manifest  that  a  law  cannot 
withdraw  from  judicial  determination  a 
controversy  with  respect  to  private  rights 
which  from  its  nature  is  the  subject  of  a 
suit  at  common  law  or  in  equity  or  in  ad- 
miralty, it  is  likewise  clear  that,  in  respect 
to  matters  involving  public  rights  as  dis- 
tinguished from  private  rights,  the  leg- 
islature may  pro>nde  that,  so  far  as  the 
determination  of  facts  is  concerned,  the  ac- 
tion of  the  administrative  officers  may  be 
made   final  and  conclusive. 

Kennedy  v.  Gibson,  8  Wall.  498,  19  L.  ed. 
476;  Casey  v.  Galli,  94  U.  S.  673,  24  L.  ed. 
168;  United  States  v.  Knox,  102  U.  S.  422, 
26  L.  ed.  216;  Bui^hncil  v.  Leland,  164  U.  S. 
684,  41  L.  ed.  598.  17  Sup.  a.  Rep.  209; 
Buttfield  V.  Stranahan,  192  U.  S.  470,  48 
L.  ed.  525,  24  Sup.  a.  Rep.  349;  Public 
Clearing  House  v.  C^yne,  194  U.  S.  497,  48 
L.  ed.  1092,  24  Sup.  Ct.  Hep.  789. 

In  this  class  of  cases  the  courts  will,  how- 
ever, always  take  jurisdiction  for  the  pur- 
pose of  ascertaining  whether  the  adminis- 
trative officer  acted  within  or  without  the 
statute;  and  if  the  court  should  determine 
that  such  officer  was  acting  within  the  pur- 
▼iew  of  the  statute,  then  his  findings  of 
fact  upon  such  matters  as  have  been  com- 
mitted to  his  discretion  will  not  be  re- 
viewed by  the  court;  but  if  it  should  appear 
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to  the  court  that  he  acted  wholly 
the  statute,  and  without  anthoritji 
a  court  of  equity  will  grant  relief. 

American  School  of  Magnetic  Hi 
McAnnulty,  187  U.  S.  04,  47  L^  ei 
Sup.  Ct.  Rep.  33. 

There  is  yet  another  class  of  eaa 
involve  the  private  rights  of  the 
with  reference  to  which  it  would  sc 
Congress  is  without  authority  to  v 
from  judicial  determination  tlie  fi 
make  the  finding  of  the  administn 
ficers  of  the  government  final  and 
sive.  With  respect  to  this  class  c 
however,  it  is  clear  that,  prelimini 
judicial  determination,  the  legislati 
er  may  confer  upon  administrative 
authority  to  ascertain  and  determi 
facts  respecting  purely  private  rigb 
ing  to  the  private  citizen,  should  he 
himself  aggrieved  by  sudi  finding,  t! 
to  go  into  court  and  have  those  f. 
considered  and  determined  ds  novo. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Mi: 
134  U.  S.  418,  33  L.  ed.  070,  3  Intel 
Rep.  209,  10  Sup.  Ct.  Rep.  462,  702. 

This  law  does  not  operate  to  ta 
vate  property  for  public  use  will 
meaning  of  the  5th  Amendment  to  t 
eral  Constitution. 

New  Orleans  Gaslight  Co.  v.  D 
Commission,  107  U.  S.  453,  40  L.  • 

25  Sup.  Ct.  Rep.  471;  Chicago,  B.  i 
Co.  V.  Illinois,  200  U.  S.  561,  80  L 

26  Sup.  Ct.  Rep.  341;  West  Chicigc 
R.  Co.  V.  niinois,  201  U.  S.  606,  M 
845,  26  Sup.  Ct.  Rep.  518. 

Section  18,  under  which  the  plai 
error  was  convicted,  does  not  dele; 
the  Secretary  of  War  legislative  or 
powers. 

Buttfield    V.    Stranahan,  108   U. 
496,  48  L.  ed.  525,  635,  24  Sup.  Ct.  Ri 
Marshall  Field  A  Co.  v.  Oark.  14: 
649,  692,  36  L.  ed.  204,  300,  12  Sup.  < 
495. 

The  act  in  question  does  not  autho 
Secretary  of  War  to  act  arbltnrili 
party  whose  rights  are  affected  is  < 
to  a  hearing,  to  receive  notice  and  a 
cation  of  the  alterations  required, 
have  a  reasonable  time  in  which  ti 
the  prescribed  changes.  Kot  until  a 
steps  have  been  taicen  does  a  wflfnl 
to  comply  with  the  order  of  the  Si 
of  War  become  a  punishable  offosSi 
can  be  no  doubt  as  to  the  power  i 
gress  to  attach  such  conseqnenee  to 
ure  to  observe  the  requirements  of  f 
rotary.  Regulations  prescribed  by 
tive  officials  under  authority  gm 
Congress,  as  has  been  frequently  hi 
regulations  prescribed  by  law,  aad  b 
force   of   law.     The   only 
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has  e^^r  been  raised  where  such  authority' 
bft^  been  gmtit^d  was  *a  to  the  intention  of 
Cbsgrfiu  lo  make  the  violation  of  sucli  teg- 
ditiuos  &  criminal  offense. 

UnW  SiaUa  r.  Eaton,  144  U.  S,  677,  36 
Led.5ftl,  12  Sup.  Ct.  Rep.  764;  Re  KoUock, 
m  E  8.  620,  41  L.  ed.  813,  17  Sup.  a, 
%  Uii  Doited  States  v.  Brecn,  40  Fed. 
*K;  United  States  v.  Ormsbee,  74  Fed.  207. 

In  the  following  ca^es  the  constitutional^ 
itj  of  this  law  hus  b^n  sustained^ 

United  States  v.  Moline,  82  Fed.  592; 
t  k.  Chatfield  Co.  w.  New  HaTen,  110  Fed. 
781 

Mr.  jBsti&e  Harian  delivered  the  opinion 
at  tlie  court : 

Tbie  is  a  proeeeding  in  the  na^ture  of  & 
timnnX  information  in  the  district  court  of 
tte  United  States  for  llie  western  district 
of  PcnuBjlvania  against  the  Union  Bridge 
Companj,  &  corporation  of  Pennsylvitnifl, 
owDiag  and  controlling  a  bridge  aeross  the 
mBgheay  river  ne^r  where  it  joins  the  Mo- 
aoogsliela  river  to  form  the  Ohio  river,— ^t be 
AJlfgbeny  river  being  a  navigable  water- 
*ir  of  the  United  States,  having  its  souree 
b  New  York  and  being  navigable  in  both 
Heir  York  aud  Pennsylvania. 

Sttting  the  matter  generally,  the  Seere- 
Utt  of  War  found  the  bridge  to  be  an  un- 
nt»oDAbIe  obstruction  to  the  free  navigation 
of  th^  Allegheny  river,  and  required  the 
firid|e  Companj  to  make  certain  changea  or 
ilteratious  in  order  that  navigation  be  ren- 
^^ftd  reasonably  free,  easy,  and  o  nob  struct- 
ti  Tbese  alteratiOTia,  it  was  charged,  the 
Wjootnpanj  wilfully  failed  •and  refused  to 
D^«.  Hence  the  present  information 
•giinst  it.  There  was  a  verdict  of  guilty, 
followed  by  a  motion  in  arrest  of  judgment, 
thich  motion  being  overruled,  the  company 
*As  sentenced  to  pay  a  fine  of  $5,000.  To 
^^ew  that  order  thia  writ  of  error  is  prose- 

The  information  was  based  on  £  18  of  the 
nier  Aad  harbor  act  of  March  3d,  1999, 
^bicij  provides :  "That  whenever  the  Secre- 
^tj'  of  War  shall  have  ^ood  reason  to  be- 
'^ve  that  any  railroad  or  other  bridge  now 
^wutra^ted^  or  which  may  hereafter  hecon- 
•tfycted,  over  any  of  the  navigable  water 
**?9  of  the  United  State.'?,  is  an  unronson- 
*^k  obatruetion  to  the  free  navigation  of 
*^^  waters  on  aceount  of  insufricient  height, 
*Kih  of  span,  or  otherwise,  or  where  there 
**  diffieuUy  in  pui^aing  the  liraw  op^?ninl^  or 
^tfi  draw  span  of  such  bridge  by  raff^i. 
"teamlicjats,  or  other  water  craft,  it  shall  be 
ibe  duly  of  the  said  Secretary,  first  givinj^  the 
Parties  reasonable  opportunity  to  he  heard, 
^ give  notice  to  the  persons  or  corporations 
Itqing  0r  controlling  such  bddge,  so  to  alter 
tt«  aame  as  to  render  navigation  through  or 
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under  it  reasonably  free,  easy,  and  unob- 
stracted;  and  in  giving  such  notice  he  shalJ 
iipecify  the  changes,  recommended  by  Chief 
of  En^neers,  that  are  required  to  be  made, 
and  shall  prescribe  in  each  case  a  reasonable 
lime  in  which  to  make  them.  If,  at  the  end 
of  such  time,  the  alteration  has  not  been 
made,  the  Secretary  of  War  shall  forthwith 
notify  the  United  States  District  Attorney 
for  the  distrlet  in  which  such  bridge  is  situ- 
ated, to  the  end  that  the  criminal  proceed- 
ings hereinafter  mentioned  may  he  taken. 
If  the  persons,  corporation,  or  association 
owning  or  controlling  any  railroad  or  other 
bridge  shall,  after  receiving  notice  to  that 
eifcet,  as  hereinbefore  required,  from  the 
Seeretary  of  War,  and  within  the  time  pre- 
scribed hy  him,  wilfully  fail  or  refuse  to 
remove  the  same  or  to  comply  with  the  law* 
ful  order  of  the  Secretary  of  War  In  the 
premises,  such  persons,  corporation,  or  as  so- 
elation  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be 
punieahed  by  a  fine  not  exceeding  five  thou- 
sand dollars;  and  every  month  such  peraonii, 
corporation,  *or  association  shall  remain  in[3ST] 
default  in  respect  to  the  removal  or  altera- 
tion of  such  bridge  shall  he  deemed  a  new 
offense,  and  subject  the  persons,  corporation, 
or  association  so  offending  to  the  penalties 
above  prescribed;  Prm>idcdf  That  in  any 
ease  arising  under  the  provisions  of  this 
section  an  appeal  or  writ  of  error  may  be 
taken  from  the  district  courts  or  from  the 
existing  circuit  courts  direct  to  the  Supreme 
Court,  either  by  the  Uaitml  States  or  by 
the  defendants/'  30  Stat,  at  Lr.  1121,  1153. 
chap,  425,  U.  S,  Com  p.  Stat.  1901,  p.  3546. 

Legislation  similar  in  its  general  character 
ean  be  found  in  river  and  harbor  acts  passed 
at  previoua  sessions  of  Congress.  Act  of 
1884  (23  Stat,  at  L.  133,  148,  chap.  220,  U. 
S.  Coinp.  Stat.  1001,  p.  3532);  act  of  April 
nth,  1898  (25  Stut,  at  L.  400,  424,  425,  chap. 
860,  U  0,  10) ;  and  act  of  September  10th, 
layo  (26  Stat-  at  L.  426,  453,  chap.  907,  11 
4,  5 ) ,  Finally,  we  have  the  act  of  March 
23d/ 1906  (34  Stat,  at  L,  94,  chap.  1130,  U 
4,  5 ) ,  which  covers  the  same  ground  as  the  | 

act  of  1899  under  which  the  present  informa-      fj'* 
tion  was  filed. 

It  appears  that  the  Bridge  (Jompany  was 
incorporated  by  an  act  of  the  Pennsylvania 
legislature,  approved  March  13th.  1373,  with 
authority  to  construct  a  bridge  over  the  Al- 
legheny river,  in  the  city  of  Allegheny.  That 
act  contains  this  proviso:  "That  the  eree- 
tion  of  said  bridge  shall  not  obstruct  the 
navip;ation  of  said  river,  so  as  to  endanger 
ttie  passage  of  rafts,  steamboats^  or  other 
wat^r  crafts;  and  the  piers  shall  not  he  ao 
placed  as  to  interfere  with  tow  boats  pro- 
ceeding out  with  their  tows  made  up,  an^ 
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shall  be  constructed  in  such  manner  as  to 
meet  the  requisitions  of  the  law  in  regard 
to  the  obstructions  of  navigation." 

The  bridge  was  constructed  in  1874  and 
1875,  and  has  been  in  use  since  1875. 

In  1902  a  petition  was  sent  to  the  Secre- 
tary of  War  by  persons,  corporations,  and 
companies   in   and   about   Pittsburg,  which 
contained,  among  other  things,  these  state- 
ments:    "There  can  be  no  doubt  whatever 
that  this  bridge  is  an  unreasonable  obstruc- 
tion to  the  free  navigation  of    the    Ohio, 
Monongahela,  and   Allegheny  rivers  on  ac- 
[868]  count     of     insufficient     *height     and     the 
filling    in    of    the    river    or    rivers    over 
which     it     passes     in     order     to     provide 
approaches    for    it.      We    respectfully    re- 
quest that  you  will  investigate  this  matter, 
having   full   confidence   that,   after  making 
such   investigation,  you   will  find   it   to  be 
your  duty  to  take  action  against  its  own- 
ers, the  Union  Bridge  Company,  under  the 
provisions  of   §  18  of  the  river  and  harbor 
act,  approved  March  3,  a.  d.   1899.     .    .     . 
It  was  built  of  such  a  low  height  above  the 
water  as  to  cause  the  almost  complete  ob- 
struction   of   all    the    fMicket  and   tow-boat 
trade  passing  from  the  Allegheny  river  into 
the  Oliio  and  Monongahela  rivers,  and  from 
these  rivers  into  the  Allegheny.    In  building 
it,  the  width  of  the  river  was  very  material- 
ly narrowed,  as  already  stated,  by  the  fills 
made   for  the  approaches.     THe  river  com- 
merce of  Pittsburg,  as  you  are  aware,  is  of 
very  great  magnitude  and  importance,  and 
Is   rapidly  increasing  in  volume.     For  the 
last  calendar  year  it  amounted  to  10,916,489 
tons,  being  about  equal  to  that  of  the  har- 
bor of   New    York.      The   extension    of  the 
mainifacturing  industries    of    Pittsburg   up 
the  Allegheny  river  is  making  it  of  much 
greater  importance  than  heretolore  that  the 
navigation   to  and   from   that  river  should 
not  be  obstructed.     The  present  time  is  pe- 
culiarly appropriate  for  action  by  you.    The 
Union  bridge  is  an  old,  wooden  structure, 
and  will  soon  need — in  fact,  it  already  needs 
— extensive  repairs  to  make  it  safe  for  pub- 
lic use.    Therefore,  as  the  bridge  in  question 
deprives  the  community  of  a  reasonable  use 
of  the  Allegheny  river  in  connection  with 
the  river  business  of  this  great  harbor,  we 
appeal  to  you  to  exercise  the  powers  com- 
mitted to  you  to  abate,  or  to  at  least  miti- 
gate, this  great  public  nuisance,  as  you  shall 
find  yourself  justified  by  the  law  and  the 
facts  of  the  case." 

The  matter  was  referred  by  the  Secretary 
of  War  to  the  proper  oflficers  of  the  Engineer 
Corps  of  the  Army  for  examination  and  re- 
port. Such  examination  was  had  upon  no- 
tice to  the  Bridge  Company,  and.  under  date 
of  Deocmher  8th.  1902.  Capt.  Sibert,  cap 
tain  of  engineers,  who  conducted  the  exam* 
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ination,  reported  and  reoommended  to  tl^ 
Chief  of  ^igineers  'that  the  oompuy  'htfi 
given  notice  to  make  certain  altermtiom  b 
its  bridge. 

On  December  16th,  1002,  the  Chief  of  E|. 
gineere  trannsmitted  that  report  to  the  S«* 
retary  of  War,  saying:     "Aa  required  by 
the  law  and  the  instructiont  of  the  War  De- 
partment, a  public  hearing  has  been  beU, 
after  due  advertiaement,  and  all  intereitod 
parties  have  been  afforded  an  opportni^ 
to  present  their  views.    Attention  u  reiped- 
fully  invited  to  the  accompanying  report  m 
the  subject,  dated  the  8th  instant,  by  Oip- 
tain  Sibert,  and  to  its  accompanying  papm 
In  this  report  Captain  Sibert  fully  diseniM 
all  phases  of  the  question,  and  ihowi  tkt, 
without  reference  to  the  use  of  the  ilk- 
gheny    river    for    through    navigation,  tki 
bridge  in  question   is  an  unreasonable  ob- 
struction, and  practically  a  bar  to  the  w 
of  that  portion  of  Pittsburg  harbor  sitnind 
on  the  river.     He  states  that  none  of  tbe 
boats  engaged  in  interstate  eommeree  fna 
Pittsburg,  south  and  west,  can  reach,  st  bv 
water,  a  single  manufacuring  plant  or  vkarf 
in  the  cities  of  Pittsburg  and  AllegbenTfls 
the  Allegheny  river.    He  submits  a  plwto- 
graph  to  show  that  the  portion  of  Pittibni 
harbor  in  the  Monongahela  rirer  ti  eiovM 
with  shipping,  while   that   portioa  ii  thi 
Allegheny  has  none,  all  due  to  the  exirtestt 
of  the  Union  bridge.    It  is  also  shows  bj 
the  evidence  tha<t  the  lower  portion  d  thi 
Allegheny   river  would  be  of  great  {bp** 
tance  as  a  harbor  of  refuge  when  ios  ii  n** 
ning  out  of  the  Monongahela  river,  if  R 
were  not  obstructed  by  the  Union  Mf^ 
He  reaches  the  conclusion,  based  on  the  full     j 
developed  at  the  hearing,  that,  in  order  (i     \ 
give    the    shipping   at    Pittsburg  incRSN' 
harbor  room,  and  to  enable  it  to  connect  vit^ 
wharves  and  manufacturing  plants  hi  tbit 
part  of  the  harbor  located  on  the  AlkgM 
river,  the  Union  bridge  should  be  so  wtd 
as  to  provide  a  channel-span  with  s  dflf 
height  of  70  feet,  the  same  as  exisU  ud* 
the  bridge  known  as  the  Toint  bridie** 
the  Monongahela  river,  and  the  same  M 
will  exist  under  the  Wabash  Railroad  Mfi 
just   being   built,   immodiatdy   aborc  tk^ 
Point  bridge.    It  appears  that  this 
was  built  in  1879, 1874 1^  the  Uni«  Mf^ 
Company,  incorporated  under  authority  if 
an  act  of  the  PennsylTaaia  IcgisUtire  if 
March  13,  1873,  and  that  ft  has  been  tbi 
subject  of  complaint  on  the  part  of  the  Mi^ 
igation  interests  practically  sfver  sfaM  1^ 
completion.    Kumerous  iuTeatlgatioBi  hl*> 
been  made  by  different  engineer  olBenti  *^ 
have  held  public  hearings  on  tlie  snbjsetitf' 
who  have  concurred  in  expressing  the  ^ 
ion  that  the  bridge  was  an   nniiawsibli 
obstruction  to  navigation,  and  that  it  A^ 
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L  so  as  to  give  a  beadroom  equals 
,  to  that  of  the  afar^Baid  Point 
t  the  iDouth  of  the  MonotigahBla 
be  Umoo  bridge  is  situ&ted  at  the 
f  the  Allegbeny  river,  and  there 
be  no  room  for  doubt  that  the  al- 
of  the  bHdge  is  essential  to  tbe  rea- 
lise for  Qavigaiion  and  eommerinal 
of  that  portion  of  the  river  form- 
irt  of  Pitta  burg  harbor.  Captain 
eommenda  that  the  bridge  in  ^jues- 
K)  altered  aa  to  giv«  two  navigable 
tending  riverwarda  from  the  left 
t,  of  not  less  than  394  feet  dear 
ch;  the  seeond  span  from  tbe  Pitta- 
re  to  give  a  clear  headroom  over 
§  Island  pool  of  not  leas  than  70 
I  the  first  span  from  the  same  stiore 
,  he^room  of  not  less  than  70  feet 
i^T  am!  62  feet  Rt  the  abutment; 
tbe  piers  of  the  altered  stnioture 
e  no  riprapping  or  other  pier  pro- 
bove  an  elevation  of  10  feet  below 
tee  of  Davis  Island  pool,  and  that 
of  the  old  structure  cot  comprised 
;w  eonstroction,  and  in  conformity 
above  requirements,  shall  be  who!- 
ed*  Tbe  period  of  eighteen  months 
ered  by  him  ample  time  within 
3uake  these  alterations.  1  concur 
3WS  and  recomroend  that  notice  be 
the  Bridge  Company,  requiring  the 
IS  to  be  made  and  completed  bjb 
by  himr 

date  of  20th  of  January,  1903,  Mr. 
m  Secretary  of  War,  issued  a  for- 
ce to  the  Bridge  Company,  stating 
lad  good  reason  to  believe  that  its 
as  an  unreasonable  obstruction  to 
igation.  The  *  notice  informed  the 
of  tbe  alterations  of  its  bridge 
nded  by  the  Chief  of  Engineers  as 
',  and  eonduded:  "And  whereas, 
months  from  the  dnte  of  service  of 
3e  is  a  reasonable  time  in  which  to 
*  said  bridge  as  described  above; 
nefore,  in  obedienct*  to^  and  by  vir- 
18  of  an  act  of  the  Congress  of  the 
tates  entitled  'An  Act  Making  Ap- 
ona  for  the  Const  met  ion,  He  pair  j 
ervation  of  Certain  Public  Worka 
5  and  Harbors,  and  for  Other  Pur- 
pproved  March  3,  1891),  I,  Elihu  \ 
cretary  of  War,  do  hereby  notify 
Uniofk  Briclge  Company  to  alter  the 
Ige  as  described  abovCt  and  p re- 
st said  alterations  ah  all  be  made 
ileted  on  or  before  the  expiration 
m  months  from  the  date  of  service 

rec^uest  of  the  Bridge  Company,  the 

d  by  Secretary  Root   for  nitcring, 

and  elevating  the  bridge  wag  ex* 

r  his  successor,  Secretary  Taft,  to 


Decemiber  1st,  1904^  By  order  of  the  latt^ 
officer  the  time  was  extended  to  January  ist^ 
1905, 

Siibiequcntly,  a  rehearing  was  a^ked  for 
by  the  Bridge  Company,  but  the  rehearing 
was  refused  and  Secretary  Taft  made  iiie 
following  order:  "The  Unioit  bridge  is  an 
unreasonable  obstruction  to  commerce  of  the 
Allegheny  river.  If  the  bridge  were  not 
there,  the  winter  refuge  which  the  stretch 
of  the  Allegheny  river  up  to  tbe  next  bridge 
would  offer  for  the  flet  of  boats  which  usu- 
ally are  moored  in  the  Monongahela  would 
be  a  very  great  advantage  for  navigation 
and  commerce  on  tbe  Ohio  river  and  its 
tributaries.  The  two  riversj  the  Allegheny 
ana  the  Monongahela,  because  they  rise  in 
different  sections  of  the  country,  have  their 
ice  breaks  at  dilTerent  times  in  the  early 
spring.  The  month  of  the  one  offers  very 
desirable  refuge  to  the  vessels  that  are  ex- 
posed tp  danger  from  tbe  breaking  op  of  ioe 
in  tbe  headwaters  of  the  other.  The  Union 
britlge;  at  the  moutb  of  the  Atie^heny,  was 
erected  at  eu  time  when  tbe  Secretary  of 
War  was  not  given  specific  control  over  nav- 
igable streams,  and  was  not  authorized  *tof37E] 
inhibit  the  eon  struct  ion  of  bridges  wbich 
were  likely  to  obstruct  navigation;  but  it 
appears  that  an  army  engineer,  Colonel  Mer- 
rillj  in  charge  of  the  district,  publicly  an- 
nounced that  this  bridge  was  an  obstruction 
to  navigation  when  it  was  erected.  It  waa 
erected,  therefore,  in  the  face  of  the  infor- 
mation given  by  the  best  authority  that 
could  be  consulted  in  that  matter  in  the  gov^ 
ernment*  These  are  the  facte  that  I  find 
independently  of  any  previous  adjudication; 
but,  added  to  this  is  the  finding  of  my  prede- 
cessor, Mr.  Root,  to  exactly  the  same  effect, 
upon  which  he  based  an  order  that  the 
bridge,  as  an  obstruction  to  navigatiouj  be 
abated.  This  matter  is  now  before  me  on  m 
petition  for  rehearing  of  Mr.  Root's  order. 
Aa  an  original  question  1  should  have  rtiled 
as  Mr,  Root  ruled,  and  s  fm-fiori  because 
the  orders  of  this  Department  are  not  to  b© 
Ughtlv  SQt  aaide,  and  are  to  be  treated  as  a 
decree  in  equity  would  be,  and  be  3?et  aside 
nirly  upon  a  showing  of  a  palpable  error  or 
mistake.  The  petition  for  rehearing  is  de- 
nied, and  the  order  suspending  the  opera - 
Ikm  of  Mr.  Root's  order  is  now  revoked. 
The  order  will  be  put  in  full  force  and  exe» 
cuted  by  the  proper  ofHcers,  and  the  Union 
Bridge  will  be  notified  accordingly/' 

In  the  opinion  of  the  district  court,  deliv- 
ered on  a  motion  in  arrest  of  judgment,  it 
was  said:  "The  obstruction  here  involved 
consists  of  a  bridge  over  the  Allegheny  river 
juRl  above  its  junction  with  the  Mononga- 
hela at  Pittsburg.  The  Allegheny  river  riset 
in  Pennsylvania,  dows  north  into  Kew  York 
state,  and   tbe  nee   back   into  Pennsylvania.  i 
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Tbe  latter  state,  by  act  of  March  21,  1798 
(3  Smith's  Laws,  p.  320),  enacted  the  Alle- 
gheny, from  the  New  York  state  line  to  its 
mouth,  a  navigable  stream,  and  the  state 
of  New  York,  by  act  of  March  31,  1807,.  did 
likewise  in  its  counties  of  Genesee  and  Alle- 
gheny. The  Allegheny  is  the  principal 
branch  of  the  Ohio,  its  volume  being  six 
times  greater  than  that  of  tne  Mononga- 
hela.  It  is  included  in  the  general  plan  for 
the  improvement  by  the  national  govern- 
ment of  local  interstate  waterways  and  the 
harbor  of  Pittsburg.  The  government  has 
built,  or  has  now  in  proceas  of  construction, 

[373]  *a  system  of  locks  and  dams  on  the  Alle- 
gheny which  will  slackwater  the  stream  for 
27  miles  from  its  mouth.  The  Davis  Island 
dam,  situate  5  miles  below  Pittsburg,  on  the 
Ohio  river,  raises  the  water  in  the  Alle- 
gheny and  Monongahela  at  their  junction  6 
feet  above  their  normal  depths,  and  backs 
its  water  to  the  first  dams  of  the  Allegheny 
and  Monongahela  slackwater  systems  re- 
spectively. These  waters  form  the  harbor  of 
Pittsburg,  the  importance  of  which  harbor 
will  be  appreciated  from  the  fact  that  the 
tonnage  in  water  transportation  passing 
from  it  the  past  year  exceeded  that  of  the 
Suez  canal  for  the  same  period.  From  its 
size,  interstate  relation,  and  its  being  a  part 
of  this  really  great  harlwr.  it  will  l>€  seen 
that  the  Allegheny  answers  the  requirement 
of  a  navigable  stream  (The  Montello 
[ITnited  States  v.  The  Montello].  11  Wall. 
411.  20  L.  ed.  191).  and  is  also  one  over 
which  the  national  government  has  as- 
sumed jurisdiction.  The  Union  iM'itlge  is  a 
pier-supported,  wooden  structure:  it  crosses 
from  Pittsburg  to  Allegheny  City :  and  is 
the  first  bridge  on  the  Alleghenv."  [143 
Fed.  378.] 

The  first  principal  question  raised  by  the 
defendant  is  whether  the  18th  section  of  the 
river  and  harbor  act  of  March  3d,  1890,  is 
in  violation  of  the  Constitution  of  the  United 
States  as  delegating  legislative  and  judicial 

1378] powers  *to  the  hea<l  of  an  executive  depart- 
ment of  the  government.  This  question,  the 
government  contends,  has  been  determined 
in  its  favor  by  the  principles  heretofore  an- 
nounced by  this  court,  and  need  not  be  dis- 
cussed as  if  now  presented  for  the  first  time. 
In  its  judicial  as  well  as  legal  aspH»cts  the 
question  is  of  such  importance  as  to  justify 
a  full  reference  to  prior  decisions. 

The  earliest  case  is  that  of  The  Aurora 
V.  United  States.  7  Cranch.  382,  3  L.  ed. 
378,  which  involved  the  question  whether 
Congress  could  make  the  revival  of  a  law 
(which  had  ceased  to  be  in  force)  depend 
upon  the  existence  of  certain  facts,  to  be 
ascertained  by  the  President  and  set  forth 
in  a  proclamation  by  him.  The  court  said: 
"We  can  see  no  sufficient  reason  whv  the 
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legislature  should  not  ezerciae  iU  diseretici 
in  reviving  the  act  of  March  1st,  UOH  fi 
SUt.  at  L.  528,  chap.  24],  either  expre^ 
or  conditionally,  as  their  judgment  ihoaJi 
direct.     The   19th  section  of  that  act,  di- 
daring  that  it  should  continue  in  foree  to  i 
certain  time,  and  no  longer,  oould  not  » 
strict  their  power  of  extending  its  opentioi 
without  limitation  upon  the  cccuncBet  rf 
any  subsequent  combination  of  events."  !•• 
ferring  to  this  language,  we  said  in  the  nb- 
sequent   case   of   Marshall   Field  ft  Go.  r. 
Gark,     U3     U.    S.    649,    683,    36    L  d. 
294,    307,     12    Sup.    Ct.    Rep.    495,  501: 
'This  certainly  is  a  decision  that  it  wm 
competent  for  Congress  to  make  the  lerinl 
of  an   act   depend   upon   the  proclaaitMi 
of   the    President,    showing   the  aBcataii> 
ment  by  him  of  the  fact  that  the  edidi  rf 
certain    nations    had    been   so   revokal  « 
modified  that  they  did  not  Tiolate  lheM» 
tral  commerce  of  the  United  States.  Tk 
same  principle  would  apply  in  the  eue  rf 
the  suspension  of  an  act  upon  a  ooBtii|Hi9 
to  be  ascertained  by  the  President  and  wik    i 
known  by  his  proclamation." 

In  Wayman  v.  Southard,  10  Wheat  1, 4 
45.  46,  6  L.  ed.  253,  262«  263,  Chief  Jnitki 
Marshall,  delivering  the  unanimous  ji4f- 
ment  of  the  court,  said  that  although  Obi- 
gress  could  not  delegate  to  the  oourti  or  li 
any  other  tribunals  powers  strictly  aal  n* 
clusively  legislative,  and  althou^  tie  hi 
had  not  been  exactly  drawn  that  sepsnt* 
the  important  subjects  which  must  be  m-  _^ 
tirely  *regulated  by  the  kqgisUtm  itaiQM 
from  those  of  less  interest  "in  which  a  gtt* 
eral  provision  nuiy  be  made,  and  fOiMi 
^iven  to  those  who  are  to  act  uadw  Mt^ 
general  provisions  to  fill  up  the  detsilii'j^ 
"Congress  may  certainly  delegate  to  «dNH 
powers  which  the  legislature  may  r^iMf 
exercise  itself,"  and  "the  maker  of  the  h* 
may  commit  something  to  the  diseretioi  if 
the  other  departments." 

In  Marshall  Field  ft  Co.  t.  Oarfc,  j«K 
cited.  143  U.  S.  649,  680,  683,  691,  692, ML 
ed.  294,  306,  307,  309,  310,  12  Sup.  Ct  ft^ 
495,  500,  501,  504,  505,  the  quesUoa  aM» 
to  the  constitutionality  of  that  seetta  eltf* 
McKinley  tariff  act  of  1890  [26  Stal  aft  l» 
612.  chap.  1244,  |  3]  which  prorided  fortti 
imposition,  in  a  named  contingcaqr  (tit* 
determined  by  the  President  and  msaMrf 
by  his  proclamation),  of  dutiei  npon  MfA 
molasses,  and  other  specified  artidM»  «M 
the  act  had  placed  in  the  free  list  Bjf  ^ 
section  it  was  declared  that  *Srith  a  ^ 
to  secure  reciprocal  trade  with  eauMmf^ 
ducing  the  following  artielM  and  for  ^ 
purpose,  on  and  after  the  flnt  day  ef  Ji^ 
uary.  eighteen  hundred  mad  nhMty'tv^ 
whenever,  and  so  often  aa  the  Prariii^ 
shall  be  satisfied  that  the  govwraart  ef  tff 
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intfy  producing  and  exporting  sugars,  mo- 
>se9»  ooff^e,  tea,  and  hides ^  raw  and  un- 
red,  or  mnj  of  »uch  articks,  imposea  du- 
1  or  other  exactiona  upon  the  agricul- 
raL  or  other  products  of  tho  United  States, 
licht  in  view  of  the  free  introduction  of 
eh  gTigar,  motasse^,  coffee,  tea,  and  hided 
to  the  United  States,  he  may  deem,  to  be 
dpmcaUj  unequal  and  un  reason Eible,  he 
kill  have  the  power,  and  it  shall  be  his 
'^t  t0  nuapend,  hj  proclamation  to  tliat 
Feet,  the  pfovisjona  of  this  act  relating 
i  the  free  introduction  of  such  sugary  mo- 
ifises,  coffee,  tea,  and  hides,  the  production 
r  saeh  eottntrj,  for  aueh  time  as  be  ^hall 
Bern  just,  and  in  aueb  case  and  during  such 
ispension  duties  shall  he  levied^  collected, 
nd  paid  upon  iugar^  molasses^  eoffee^  tea, 
q4  Mdes,  the  product  of  or  exported  from 
Kh  designated  eountrj,  as  follows*  name- 
'*  Here  follows  in  the  act  provisions  in- 
Mting  the  particular  duties  to  he  eoOeeted, 
fter  the  Pre5i<lent*a  proclamation  upon  sug- 
rsj  molasses,  ooffeet  tea,  hides,  etc.  It  waa 
fttiiided  in  the  Field  Case  that  the  •above 
ttioji,  m  far  as  it  authorized  the  President 
I  jraspend  by  protlamation  the  provisions 
the  act  relating  i4i  the  free  introduction 
fUigiar,  molasses,  mlL^e,  etc^  was  uncon 
tttitional,  &a  delegating  to  him  both  legis- 
tife  and  treaty -ma  king  powers.  In  its 
iii«ideration  of  thia  question  the  court, 
lier  referring  to  the  case  of  The  Aurora^ 
KH  dted;  examined  the  numerous  prece- 
ntU  in  legislation  showing  to  what  extent 
le  lURpenaion  of  certain  provisions  and  tht? 
Jiflg  into  operation  of  other  provisions  of 
Q  act  of  Congress  had  been  made  to  depend 
atirely  npon  the  finding  or  ascertain  merit 
f  the  President  of  certain  facts,  to  be  made 
Mwii  hy  hia  Proelamation.  The  acts  of 
*ngresa  which  underwent  examination  by 
In  Qourt  are  noted  in  the  margin,!  The  re- 
■Jt  of  that  examination  of  legislative  prec- 
3ents  waa  thus  stated;  "the  authority 
'Ten  to  the  President  bj  the  act  of  June 
,  HH  [1  Stat,  at  L,  372,  chap.  41],  to  lay 


iM  of  June  13th,  I79S,  chap.  ^X  1  F^tat. 
tL  565,  5fltJ;  of  February  9th.  17fm,  chap. 

1  Stat,  at  L.  6i:it  of  April  ISth,  1800, 
up.  2t>,  2  Stat,  at  L.  37Q;  of  Decemher  19th, 
*08.  chap.  L  2  Stat,  at  L.  411;  of  March 
1,1815,  chap.  77,  3  Stat,  at  L.  224;  of 
larch  3d,  1S17,  chap.  39,  3  Stat,  at  L.  Ml; 
f  Jinaary  Tth,  1824,  chap.  4,  4  Ptat.  at  L. 
1  of  May  24th,  1828,  chap.  Ill,  4  Stat,  at  L. 
%U.  S.  Comp,  Stat.  1901,  p.  2856;  of  act 
^May  31st,  1830,  chap.  219,  4  F^tat,  at  L. 
^.U.  S.  Comp.  Stat.  1901,  p.  2BABi  of  Au- 
lit  5th,  1S54,  chap.  2tf9,  Id  Stat,  at  L.  587; 

Stat,  at  L.  790:  of  March  6th,  I8fl6,  chap. 
.  14  Stat  at  L.  3,  26  Stat,  at  U  616.  chap. 
^4;  of  act  June  26tb,  1884,  chap.  121,  23 
at.  at  U  57,  U.  S.  Oomp.  Stat.  ISOl,  p. 

)4  n.  & 


an  embargo  on  all  ships  and  v easels  in  ih^ 
ports  of  the  United  Slates,  'whenever^  in  his 
opinion,  the  public  safety  shall  so  require,' 
and  under  regulations,  to  be  continued  or  re- 
voked, *  whenever  he  shall  think  proper;'  by 
the  act  of  February  9,  1799,  to  remit  and 
discontinue,  for  the  time  being,  the  restrainta 
and  prohibitions  which  Congress  had  pre- 
scribed with  reipect  to  commercial  inter- 
course with  the  French  Republic,  *if  be  shall 
deem  it  expedient  lind  eonsistent  with  the 
interest  of  the  United  States,'  and  *to  re- 
voke such  order  whenever,  in  his  opinion, 
the  interest  of  the  United  States  shall  re- 
quire;* by  the  act  of  December  10,  1SO0,  to 
suspend,  for  a  named  time,  the  operation 
of  the  nott importation  act  of  the  same  year, 
'If,  in  hia  judgment,  the  public  interest 
should  require  it;^  by  the  act  of  May  I, 
1810  [2  Stat,  at  L.  006,  chap.  39,  g  4],  to 
revive  a  former  act,  aa  to  Great  Britain  or 
Fmnce,  if  either  country  had  not,  by  a 
•  n  amed  day,  so  re  voked  or  mod  ified  its  edicts  [  38 1  ] 
ai  not  'to  violate  the  neutral  commerce  of 
the  United  States;'  by  the  acts  of  March 
3.  1815,  and  May  31,  1830,  to  declare  the  re- 
peal, as  to  any  foreign  nation,  of  the  sev- 
eral acts  imposing  duties  on  the  tonnage  of 
ships  and  veasels,  and  on  goocta,  wares,  and 
merchandise  imported  into  the  United 
States,  when  he  should  be  ^satisfied*  that 
the  discriminating  duties  of  euch  foreign 
nations,  ^so  far  as  they  operate  to  the  dis- 
advantage of  the  United  States/  had  been 
abolished;  by  the  act  of  March  6,  1866,  to 
declare  the  provisions  of  the  act  forbidding 
the  importation  into  this  country  of  neat 
cattle  and  the  bides  of  neat  cattle,  to  be 
inoperative,  ^whenever,  in  his  judgment, 
their  importation  'may  be  made  without 
danger  of  the  introduction  or  spread  of  con- 
tagious or  infectious  disease  among  the  cat- 
tle of  the  United  States,^ — must  he  regarded 
as  unwarranted  by  the  Constitution,  if  the 
contention  of  the  appellants  in  respect  to 
the  3d  section  of  the  act  of  October  1,  1890, 
be  sustained," 

Touching  the  general  question  the  court 
said:  '*That  Congress  cannot  delegate  legis- 
lative power  to  the  PreBidpnt  h  a  principle 
universally  recognized  as  vital  to  the  integ- 
rity anil  maintenance  of  the  system  of  gov- 
ernment ordained  hy  the  Constitution.  The 
act  of  Qctohef  1^  ia§0,  in  the  particular  un- 
der consideration,  is  not  inconsistent  with 
that  principle.  It  does  not,  in  any  real 
sense,  invest  the  President  with  the  power 
ot  legislation!  For  the  purpose  of  securing 
reciprocal  trade  with  countnes  producing 
and  ej£ porting  sugar,  molasSES,  coffee,  tea,  , 
and  hides.  Congress  itself  determined  that 
the  provisions  of  the  act  of  October  1,  1890, 
permitting  the  free  introduction  of  such  ar- 
ticles, should  be  stispended  as  to  any  coun- 

531 


881-^84 


SuFBKME  Court  of  the  UinTBD  Staivb. 


Oct.' 


try  producing  and  exporting  them  that  im- 
posed exactions  and  duties  on  the  agricultu- 
ral and  other  products  of  the  United  States, 
which  the  President  deemed,  that  is,  which 
he  found  to  be,  reciprocally  unequal  and  un- 
reasonable. Congress  itself  prescribed,  in 
advance,  the  duties  to  be  levied,  collected, 
and  paid,  on  sugar,  molasses,  coffee,  tea,  or 
hides,  produced  by  or  exported  from  such 
designated    country,    while    the   suspension 

|[882]*lasted.  Nothing  involving  the  expediency 
or  the  just  operation  of  such  legislation  was 
left  to  the  determination  of  the  President. 
The  words,  'he  may  deem,'  in  the  3d  section, 
of  course,  implied  that  the  President  would 
examine  the  commercial  regulations  of  other 
countries  producing  and  exporting  sugar, 
molasses,  coffee,  tea,  and  hides,  and  form  a 
judgment  as  to  whether  they  were  recipro- 
cally equal  and  reasonable,  or  the  contrary, 
in  their  effect  upon  American  products.  But 
when  he  ascertained  the  fact  that  duties 
and  exactions,  reciprocally  unequal  and  un- 
reasonable, were  imposed  upon  the  agricul- 
tural or  other  products  of  the  United  States 
by  a  country  producing  tfnd  exporting  sugar, 
molasses,  coffee,  tea,  or  hides,  it  became  his 
duty  to  issue  a  proclamation  declaring  the 
suspension,  as  to  that  country,  which  Con- 
gress had  determined  should  occur.  He  had 
no  discretion  in  the  premises  except  in  re- 
spect to  the  duration  of  the  suspension  so 
ordered.  But  that  related  only  to  the  en- 
forcement of  the  policy  established  by  Con- 
gress. As  the  suspension  was  absolutely 
required  when  the  President  ascertained  the 
existence  of  a  particular  fact,  it  cannot  be 
said  that,  in  ascertaining  that  fact,  and  in 
issuing  his  proclamation,  in  obedience  to  the 
legislative  will,  he  exercised  the  function  of 
making  laws.  Legislative  power  was  exer- 
cised when  Congress  declared  that  the  sus- 
pension should  take  effect  upon  a  named 
contingency.  What  the  President  was  re- 
quired to  do  was  simply  in  execution  of  the 
act  of  Congress.  It  was  not  the  making  of 
law.  He  was  the  mere  agent  of  the  law- 
making department  to  ascertain  and  declare 
the  event  upon  which  its  expressed  will  was 
to  take  effect.  It  was  a  part  of  the  law 
itself  as  it  left  the  hands  of  Congress  that 
the  provisions,  full  and  complete  in  them- 
selves, permiltinjr  the  free  introduction  of 
sugars,  molasso?.  colfee,  tea,  and  hides,  from 
particular  countries,  should  be  suspended, 
in  a  given  contingency,  and  that,  in  ease 
of  such  suspensions,  certain  duties  should  be 
imposed."  Again:  **  *The  true  distinction,' 
as  Judge  Ranney,  speaking  for  the  supreme 
court  of  Ohio,  has  well  said,  is  between  the 

tS83]delegation  of  power  to  make  the  law,  'which 
necessarily  involves  a  discretion  as  to  what 
it  shall  be.  and  conferring  authority  or  dis- 
cretion as  to  its  execution,  to  be  exercised 
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under  and  in  pursuanoe  of  the  law.  Thi 
first  cannot  be  done;  to  the  latter  no  nlid 
objection  can  be  made.'  Chicumati,  W.  4 
Z.  R.  Co.  V.  Clinton  County,  1  Ohio  St  ft. 
In  Moers  ▼.  Reading,  21  Pa.  188,  SOS,  th 
language  of  the  court  was:  'Half  tlie  ittt* 
utea  on  our  books  are  in  the  altenatm, 
depending  on  the  discretion  of  some  perm 
or  persons  to  whom  is  confided  the  doty  rf 
determining  whether  the  proper  occaaioB  a- 
ists  for  executing  them.  But  it  cannot  bi 
said  that  the  ezerdse  of  such  diMfctioi 
is  the  making  of  the  law.*  So,  h 
Locke's  Appeal,  72  Pa.  491,  498,  IS 
Am.  Rep.  716,  721:  To  Msert  that  a  hw 
is  less  than  a  law  because  it  is  made  to  de 
pend  on  a  future  event  or  act  is  to  rob  tki 
legislature  of  the  power  to  act  wiedj  for 
the  public  welfare  whenever  a  law  ii  psMd 
relating  to  a  state  of  affairs  not  yet  deid* 
oped,  or  to  things  future  and  imposiible  to 
fully  know.'  The  proper  distinetioi,  tk 
court  said,  was  this :  'The  legislature  eu- 
not  delegate  its  power  to  make  a  law;  W 
it  can  make  a  law  to  delegate  a  power  to 
determine  some  fact  or  state  of  things  npcs 
which  the  law  makes,  or  intends  to  nuitei 
its  own  action  depend.  To  deny  this  woold 
be  to  stop  the  wheels  of  government  There 
are  many  things  upon  which  wise  and  niefal 
legislation  must  depend  which  cannot  be 
known  to  the  lawmaking  power,  and  Boit, 
therefore,  be  a  subject  of  inquiry  and  d^ 
termination  outside  of  the  halla  of  kfii* 
lation.'  What  has  been  said  is  equally  ip* 
plkable  to  the  objection  that  the  3d  McCioi 
of  the  act  invests  the  President  with  tiesty- 
making  power.  The  court  is  of  the  opiiioi 
that  the  3d  section  of  the  act  of  October  1,  , 
1890,  is  not  liable  to  the  objection  thit  it 
transfers  legislative  and  treaty-making  pow- 
er to  the  President." 

The  latest  case  bearing  on  the  getenJ 
question  is  Buttfield  v.  Stranahaa,  192  T. 
S.  470.  496,  48  L.  ed.  525.  635.  24  Sop.  Ct 
Rep.  349.  355.  That  case  involved  the  «■- 
stitutionalitv  of  the  act  of  OongreH  ^ 
March  2d.  1S97  (29  Stat,  at  L.  604,  HmP- 
368.  U.  S.  Comp.  SUt.  1901,  p.  SlMt.islit- 
ing  to  the  "importation  of  impure  aid  n- 
wholesome  tea."  The  act  provided  for  the 
appointment  by  •the  Secretary  of  the  TV*i-lP 
ury  of  a  board  of  seven  tea  experts,  who 
should  prepare  and  submit  to  him  staadiid 
samples  of  that  article.  One  section  of  thi 
act  provided:  "That  the  Secretary  of  thi 
Treasury,  upon  the  recommendation  of  tki 
said  board,  shall  fix  and  establish  onilbrB 
standards  of  purity,  quality,  and  fitnesi  Uf 
consumption  of  all  kinds  of  teas  imported 
into  the  United  States,  and  shall  pmnn 
and  depo!>it  in  the  custom  houses  of  thi 
ports  of  New  York,  Chicago,  San  Fkaadm 
and  such  other  ports  aa  hm  mar  deteraii^ 
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den  J  the  power  of  Oongrese  to  detegiite  itK^li 
a  duty  would,  in  eiTect,  amount  but  to  de- 
elarittg  that  the  plen&ry  power  vested  in 
Congress  to  regulate  foreign  commerce  could 
not  be  eflicaciously  e^terted..* 

It  WQTild  seem  too  clear  to  admit  of  aeri- 
oua  doubt  that  the  statute  under  wliich  the 
Secretary  of  War  proceeded  is  m  entire  har- 
monj  with  the  principles  announced  in  for- 
mer cases.  la  no  substantial,  just  eemst 
does  it  confer  upon  that  officer^  aa  the  head 
of  an  executive  department,  powers  strictly 
legislative  or  judicial  in  their  nature^  or 
xvhich  must  be  exclusively  exerciged  by  Con- 
gress or  by  the  courta.  It  has  long  been 
the  policy  of  the  goverpment  to  remove  such 
unreaaoaable  obstructions  to  the  free  navi- 
iratlon  of  the  water  ways  of  the  United 
States  as  were  caused  bj  bridges  main- 
tained  over  them.  That  such  an  objeet  was 
of  conimoii  interest  and  within  the  compe- 
tency of  Congress,  under  its  power  to  regu- 
late commerce,  everyone  must  admit*  for 
Hi  and  thus  to  prescribe  arbitrarily  what  1  commerce  comprehends  navigation,  and  tliere- 
lA  may  be   imported  and  dealt  in.     The  |  fore  to  free  navigation   from   unreasonable 


UmAit  lAiiiples  of  such  standards;  that 
d  Sftcrctary  shall  procure  a  suflicient 
inbtr  of  other  duplicate  samples  of  such 
ndirdt  to  supply  the  importers  and  deal- 
in  tea  at  all  ports  desiring  the  same  at 
L  All  teas,  or  merchandiae  described  as 
,  #f  inferior  purity,  quality^  and  fitness 
oonaumption  to  such  standards  shall  oe 
aned  witbin  the  prohibition  of  the  1st 
tion  hereof.'*  [&  3.]  In  that  case  it  was 
itesded  that  the  act  was  unconstitution- 
al making  the  right  to  import  tea  de- 
ad upon  the  arbitrary  action  of  the  Sec- 
ary  of  the  Treasury  and  a  board  ap- 
inted  by  himj  as  excluding  from  import 
laieaome,  genuine  and  unadulterated  tea; 
it  as  discriminating  unequally  in  tb^  ad- 
nioa  of  the  d liferent  kinds  of  teas  for  Im- 
rt,  13  well  as  in  the  right  to  sell  and  pur^ 
i£e  that  article.  The  act  conferred*  it  waa 
jected,  upon  the  Secretary  and  the  board, 
I?  uflcont rolled  power  of  flxiofi  standards 
purity,  qualityt  and  fitness  for  consump- 


£ftion  of  constitutional  law  so  ratscd  was 
Qi  di»poaed  of  by  the  court-  *'The  claim 
»t  the  statute  commits  to  the  arbitrary 
EO^ftion  of  the  Secretary  of  the  Treasury 
ft  determination  of  what  teas  may  be  im- 
rted,  and  therefore  in  eifect  vests  that 
kial  with  legislative  power^  ia  without 
erit  We  are  of  opinion  that  the  statute, 
too  f^operly  construed,  as  said  by  the 
wait  court  of  appeals^  but  expresses  the 
irpose  to  exclude  the  lowest  gradegi  of  tea, 
bethtr  demonstrably  of  inferior  purity,  oi 
ifit  for  conaumptionT  or  presuniabU^  so  bis- 
«Be  of  their  inferior  quality.  'Tliis^  in  ef- 
cl,  *&s  tlie  tixinj^  of  ^  prinuiry  standard, 
id  dev'olved  upon  the  Secretary  of  the  Treas- 
7  the  mere  executive  duty  to  elTfctuate 
*  It^islntJvc  policy  declared  in  the  stat- 
t.  The  case  is  xvithin  the  principle  of 
mhall  Field  &  Co.  v.  Clark,  143  U.  S. 
n,  36  L,  ed.  2m,  12  Sup.  Ct.  Hep.  495, 
here  it  was  decided   that   the  3d   section 

the  tariff  act  of  Uctober  I,  1890,  was  not 
pDgnant  to  the  Constitution  as  confer- 
ee legislative  and  treaty -making  power  on 
«  President,  because  it  authoriKcd  him  to 
lipend  the  provisions  of  the  act  relating 
'the  free  introduction  of  sugar,  molasses, 
ote,  tea,  and  hides.  We  may  say  of  the 
lliaktion  in  this  case,  as  was  said  of  tlie 
|islation  considered  in  Marshall  Field  & 
>.  r,  Oiirk,  that  it  does  not,  in  any  real 
iM.  invest  administrative  ofBcials  with 
;  power  of  legislation.  Congress  legia- 
H  on  the  aubjeoi;  as  far  as  was  reason- 
y  practicable^  and,  from  the  ne4?e3sitjes 
the  case,  was  compelled  to  leave  to  ex- 
Cive  officials  the  duty  of  bringing  about 

result  pointed  out  by  the  statute.  To 
I  U.  8.  U.  S..  Book  61. 


obstructions  is  a  legitimate  exertion  of 
that  power.  Gibbons  v.  Odgcn,  9  Wheat. 
1, 18ft.  IftO,  a  L.  ed.  23,  6fl,  69.  As  appropriate 
to  the  object  *to  be  accomplished,  as  a  means [386 J 
to  an  eat!  within  the  power  i>f  the  national 
government,  Congresg,  in  execution  of  a  de- 
clared policy,  committed  to  the  Secretary  of 
War  the  duty  of  ascertaining  all  the  facts 
essential  in  any  inquiry  whether  particular 
bridges,  over  the  water  ways  of  the  United 
States^  were  unreasonable  obstructions  to 
free  navijTation.  Beyond  question,  if  it  had 
so  elected,  Congress,  in  some  effective  mode 
and  without  previous  investigation  through 
executive  officers,  could  have  determined  for 
itself,  primarily,  the  fact  whether  the  bridge 
here  in  question  was  an  unreasonable  oh- 
st ruction  to  navigation,  and,  if  it  was  found 
to  be  of  that  character^  could,  by  direct  legfa  - 
latioUj  have  required  the  defendant  to  make 
such  alterations  of  its  bridge  as  were  requis- 
ite for  the  protection  of  navigation  and  com* 
merce  over  the  water  way  in  question.  But 
investigations  by  Congress  a^  to  each  par- 
tie  ular  bridge  alleged  to  constitute  an  un- 
reasonable obstruction  to  free  navigation, 
and  direct  legislation  covering  each  caae, 
separately,  would  be  impracticable,  in  view 
of  the  vast  and  varied  interests  which  re- 
quire national  legislation  from  time  to  time. 
By  the  statute  in  question  Congress  declared 
in  effect  that  navigation  should  be  freed 
frcfm  unreasonable  obstructions  arising  from 
bridijes  of  insufficient  beitrbt,  width  of  fipan, 
or  other  defects.  It  stopped,  however,  with 
this  declaration  of  a  general  rule,  and  im- 
posed upon  the  Secretary  of  W^ar  the  duty 
of  ascertaining  what  particular  cases  came 
within  the  rnle  prescribed  by  Congress,  as 
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well  as  the  duty  of  enforcing  the  rule  in 
such  cases.  In  performing  that  duty  the 
Secretary  of  War  will  only  execute  the 
clearly -expressed  will  of  Congress,  and  will 
not,  in  any  true  sense,  exert  legislative  or 
judicial  power.  He  could  not  be  said  to  ex- 
ercise strictly  legislative  ot  judicial  power 
any  more,  for  instance,  than  it  could  be 
said  thai  executive  officers  exercise  such 
power  when,  upon  investigation,  they  as- 
certain whether  a  particular  applicant  for 
a  pension  belongs  to  a  class  of  presons  who, 
under  the  general  rules  prescribed  by  Con- 
gress, are  entitled  to  pensions.  If  the  prin- 
[387]ciple  for  which  the  defendant  'contends  re- 
ceived our  approval  the  conclusion  could  not 
be  avoided  that  executive  officers,  in  all  the 
departments,  in  carrying  out  the  will  of 
Congress,  as  expressed  in  statutes  enacted 
by  it,  have,  from  the  foundation  of  the  na- 
tional government,  exercised,  and  are  now 
exercising,  powers  as  to  mere  details,  that 
are  strictly  legislative  or  judicial  in  their 
nature.  This  will  be  apparent  upon  an  ex- 
amination of  the  various  statutes  that  con- 
fer authority  upon  executive  departments 
in  respect  of  the  enforcement  of  the  laws  of 
the  United  States.  Indeed,  it  is  not  too 
much  to  say  that  a  denial  to  Congress  of 
the  right,  under  the  Constitution,  to  dele- 
gate the  power  to  determine  some  fact  or 
the  state  of  things  upon  which  the  enforce 
ment  of  its  enactment  depends,  would  be 
"to  stop  the  wheels  of  government"  and 
bring  about  confusion,  if  not  paralysis,  in 
the  conduct  of  the  public  business. 

To  this  may  be  added  the  consideration 
that  Congress,  by  the  act  of  1899,  did  not 
invest  the  Secretary  of  War  with  any  pow- 
er in  these  matters  that  could  reasonably 
be  characterized  as  arbitrary.  He  cannot 
act  in  reference  to  any  bridge  alleged  to  be 
an  unreasonable  obstruction  to  free  naviga- 
tion without  first  giving  the  parties  an  op- 
portunity to  be  heard.  He  cannot  require 
any  bridge  of  that  character  to  be  altered, 
even  for  the  purpose  of  rendering  navi^- 
tion  through  or  under  it  reasonably  free, 
easy,  and  unobstructed,  without  giving  pre- 
vious notice  to  the  persons  or  corporations 
owning  or  controlling  the  bridge,  specifying 
the  changes  recommended  by  the  Chief  of 
Engineers,  and  allowing  a  reasonable  time 
in  which  to  make  thorn.  If,  at  the  end  of 
such  time,  the  required  alterations  have  not 
been  made,  then  the  Secretary  is  required 
to  bring  the  matter  to  the  attention  of  the 
United  States  district  attorney  in  order 
that  criminal  proceedings  may  be  instituted 
to  enforce  the  act  of  Congress.  In  the  pres- 
ent case  all  the  provisions  of  the  statute 
were  complied  with.  The  parties  concerned 
were  duly  notified  and  were  fully  heard. 
Nor  is  there  any  reason  to  eay  that  the 
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Secretary  of  War  was  not  entlraly  joiti- 
fied,  if  not  compelled,  by  tlie  evidenee,  ii 
finding  *that  the  bridge  in  question  wu  ai|ll 
unreasonable  obstruction  to  oommene  ud 
navigation  as  now  conducted. 

We  are  of  opinion  that  the  act  is  qM- 
tion  is  not  unconstitutional  as  eonlerriii 
upon  the  Secretary  of  War  powers  of  nek 
nature  that  they  could  not  be  delegated  ti 
him  by  Congress. 

The  next  principal  contention  of  thi 
Bridge  Company  is  that  the  act  of  im  ii 
unconstitutional,  in  that  it  makes  lo  pn- 
vision,  and  the  United  States  has  mt  rf* 
fered,  to  compensate  it  for  the  sum  tkit  wiD 
necessarily  be  expended  in  order  to  nib 
the  alterations  or  changes  required  \y  thi 
order  of  the  Secretary  of  War.  In  otkff 
words,  the  defendant  insists  that  vkat  tk 
United  States  requires  to  be  done  h  n- 
spect  of  defendant's  bridge  is  a  takiif  d 
private  property  for  public  use,  wUd  thi 
government  is  forbidden  by  the  ConMitstioi 
to  do  without  making  just  compeatatin  U, 
or  without  making  provision  to  jnitlj  eon- 
penmate,  the  owner.  Stating  the  qoMliH  \ 
in  another  way,  the  contention  is.  ii  cM 
that  even  if  the  United  SUtes  did  Ml  n- 
pressly  assent  to  the  constmction  of  thii 
bridge  as  it  is,  and  eren  if  the  MAgt  tn 
become  an  unreasonable  obstnietioa  to  thi 
free  navigation  of  the  water  way  is  q«f- 
tion.  the  exertion  of  the  power  of  theTiiti' 
States  to  regulate  commeree  taatmg  thi 
states  is  subject  to  the  fundameiital  etdh 
tion  that  it  cannot  require  tbe  dcfcsMi 
whose  bridge  was  lawfully  eonstnwtii  ^ 
make  any  alterations,  howerer  neeetnir  li 
secure  free  navigation,  withoat  p^ybf  ' 
securing  to  it  compensatioa  for  tht  iMHt- 
able  cost  of  such  alterations. 

The  propositions  are  eombntcd  hj  thi 
government,  which  contends  thai  tk  iKi^ 
ations  or  changes  required  to  seevf  H*^ 
gation  against  an  unreftsonable  obstftrtk 
is  not  a  taking  of  private  property  far  p^ 
lie  use  within  the  meaning  of  thi  Oltif 
tion,  and  that  the  cost  of  rack  slUnti'* 
or  changes  is  to  be  deemed  inddoits]  i4 
to  the  exercise  of  an  undoubted  foMliv* 
the  United  States,  when  ezertiag.  tlM^ 
Congress,  its  power  to  rogolats  •"■■J^i 
among  the  states,  *and  therelDK  Mv|fitM 
upon  the  water  ways  on  nad  «««  vW 
such  commeree  is  oondueM. 

It  would  seem  dear  thai  ttfi  tasv^tf 
likewise  been  determined  by  the  prii4^ 
announced  in  the  prerioai  cmms  if  tH^ 
court    Let  us  see  whether  mA  htiBUt^ 

A  leading  cue  unM  thto  nbjMfc  k  C^ 
son  V.  United  Btmim.  .  16  U.  a  «|,  A* 
L.  ed.  996,  998,  17  Sapu  Ct  Rtp.  Sit,  M^ 
seq.  Congress,  by  the  rivw  aad  huktr  i^ 
1884  and  1886  (28  Stat,  aft  L.  ML  !«.*( 
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%  U*  a   Cossp.   Stat.   1901,   p,   3524,  24 

It,  it  L.  316.  327,  chap.  929),  authorized 
d  dirtcted  th«  ]mpro?ement  of  the  Otilo 
m^  and  mAde  appropris.tio^a  to  e€^et 
It  object.  Under  the  authority  of  the 
<rtt*ry  of  War,  aDd  the  Engineer  Corps 

ih/t  Army,  a  dike  waa  winstructed  in 
it  river  for  the  purpose  of  concentrating 
f  wjiter-fiow  in  the  main  channel  of  the 
Ter>  near  Ned  lie  island.     The  dike  liegan 

%  eertaln  point  on  the  taland.  Its  coE- 
niiciion  iiabetantially  destroyed  the  land- 
I  m  and  in  front  of  a  farm,  owned  by 
m,  Gibson  p  on  that  island,  pre  venting, 
(ring  iDoet  of  the  year,  free  egress  and 
iresa  from  and  to  iueh  farm  to  the  main 

stiigable  channel  of  the  river.  At  the 
ma  of  the  construction  of  the  dike  that 
m  waa  in  a  high  state  of  cultivation,  welt 
ippoved.  with  a  dwelling  bonaej  bam,  and 
itbnildings.  It  had  a  frontage  of  a  thou- 
ad  feet  on  the  main  navigable  channel, 
jd  the  owner  had  a  landing  there  which 
u  lised  in  the  shipping  of  prodiict^^  from 
4  iappliea  to  her  farxn^  and  was  the  only 
e  from  which  such  prod  nets  and  suppliea 
old  he  shipped.     Before  the  construction 

the  dike  the  fann,  by  reason  of  t-be  iiso 

which  it  waa  put,  ^^s  worth  $600  per 
re.  The  obstruction  cauaed  by  the  dike 
doced  its  value  to  $150  or  $200  per  acre» 
lulting  in  damag&s  to  the  owner  in  excess 

$3,000.  8iilt  was  brought  against  the 
idt«d  Statei  in  the  court  of  claims  to  re- 
nt tneh  damages.     That  court  found,  aa 

Kmclaiion  of  law,  that  the  owner  wils 
It  (ntitled  to  recover. 
Thie  Chief  Justice  of  this  court,  deliver- 
f  itft  unanimous  judgment,  said:  "ATI 
ivifable  waters  are  under  the  control  'of 
J?  tiaited  States  for  the  purpose  of  regii- 
ting  and  improving  navigation,  and  a1- 
WH^  the  title  to  the  shore  and  submerged 
111  Is  in  the  variolas  states  and  individual 
*T3eM  under  them,  it  is  always  subject  to 
n  len-itude  in  respect  of  navigation  ere- 
*d  in  favor  of  the  Federal  government  by 
H  Constitution,  South  Carolina  v,  Geor- 
ii.  93  r.  S,  4,  23  L.  ed.  782;  Shively  v. 
(*»%,  152  U.  8.  1,  38  L.  ed.  331,  14  Sup. 
L  R^p  548;  Eldridge  v,  Trezevant,  160 
■  a  452,  40  L,  ed.  490,  16  Sup.  Ct.  Rep. 
^*'  After  referring  to  several  adjtidgcd 
*ei  the  court  proceeded:  "The  5th  A  mend - 
«tt  to  the  Constitution  of  the  United 
*tes  provides  that  private  property  shall 
«t  "he  taken  for  public  use  without  just 
Dipeaaation.'    Here,  however^  the  damage 

vhieh  Mra.  Gibson  complained  wus  not 
t  result  of  the  taking  of  any  pari  of  her 
uperty,  whether  upland  or  submerged,  or 
direct  invasion  thereof,  but  the  incidental 
uequence  of  the  lawful  and  proper  exer- 
toi  a  goTernmental  power.  The  appliea*  i 
4  U.  8. 


ble  priaclple  is  expounded  in  Northern 
Transp.  Co,  v,  Chicago,  99  U.  S.  635»  25  L. 
ed.  338.  In  that  case,  plaintiff,  being  an 
owner  of  land  situated  at  the  intersection 
of  La  Salle  street  in  Chicago,  with  the  Chi- 
cago river,  upon  which  it  had  valuable  dock 
and  warehouse  accommodations,  with  a 
numerous  line  of  steamera  accustomed  to 
land  at  thut  dock,  was  interrupted  in  his 
use  thereof  by  the  building  of  a  tunnel  un- 
der the  Chicago  river  by  authority  of  the 
atarte  legislature,  in  aeeompUsbing  which 
work  it  was  necessary  to  tear  up  La  Salle 
street,  which  precluded  plaintiff  from  ac- 
cess of  his  property  for  n  eoijalderable  time*; 
also  to  build  a  coffer  dam  in  the  Chicago 
river,  whieh  excluded  his  vessels  from  access 
to  his  docks;  and  such  an  injury  was  held 
to  he  daritnum  absque  injuria.  Tlie  court 
said,  again  speaking  through  Mr,  Justice 
Strong:  'But  acts  done  in  the  proper  exer- 
cise of  governmental  powers,  and  not  di- 
rectly encroaching  upon  private  property, 
though  their  consequences  may  impair  its 
n^e,  are  universally  held  not  to  be  a  taking 
within  the  meahing  of  the  conRtitutional 
provision.  They  do  not  entitle  the  owrner  of 
such  property  to  compensation  from  the 
state  or  ita  agenta,  or  give  him  any  *  right  of[391] 
action.  This  is  supported  by  an  immense 
weight  of  authority*^  .  .  .  Moreover,  ripar- 
ian ownership  Is  subject  to  the  obligation  to 
suffer  the  consequences  of  the  improvement 
of  navigation  in  the  exercise  of  the  donrinanl 
right  of  the  government  in  that  regnrd.  The 
legis^lativc  authority  for  these  works  con- 
sisted simply  in  an  appropriation  for  their 
constructionj  but  this  was  an  assertion  of 
a  right  twlonging  to  the  goverument.  to 
which  riparian  property  was  subject,  and 
not  of  a  right  to  appropriate  private  prop- 
erty, not  burdened  with  such  servitude,  to 
public  purposes.  In  short,  the  damage  re- 
sulting from  the  prosecution  of  this  im- 
provement  of  a  navigable  highway  for  the 
public  good  waa  not  the  result  of  a  taking 
of  appellant's  property,  and  T¥ai  merely  in- 
fidento-l  to  the  exercise  of  a  servitude  to 
which  her  property  had  always  been  sub- 
ject." 

The  Gibson  Case  was  referred  to  with 
approval  in  Scran  ton  v.  Wheeler,  ITf)  U,  S, 
141.  153,  162,  45  L.  ed.  13*1,  133.  137,  21  Sup. 
Ct  Rep.  48,  §3,  5T.  The  latter  case  involved 
the  question  whether  the  owner  of  land  on 
the  SL  Mary's  river,  in  Michigan,  was  en- 
titled, under  the  Constitution  of  the  United 
States,  to  be  cnmpenaated  for  the  injury  or 
damtige  done  him,  a*  a  riparian  owner,  by 
certain  work  done  in  that  river  under  the 
authority  of  the  t^niteJ  States.  The  con- 
trolling question  was  whether  the  prohibi- 
tion in  the  Constitution  of  the  United  States 
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of  the  taking  of  private  property  for  pub- 
lic use  without  just  compensation  has  any 
application  to  the  case  of  an  owner  of  land 
bordering  on  a  public  navigable  river  whose 
access  from  his  land  to  navigability  is  per- 
manently lost  by  reason  of  the  construction 
of  a  pier  resting  on  submerged  lands  in 
front  of  his  upland,  and  which  pier  was 
erected  by  the  United  States  for  the  pur- 
pose only  of  improving  the  navigation  of 
such  river.  After  observing  that  when  that 
which  is  done  amounts,  within  the  meaning 
of  the  Constitution,  to  a  taking  of  private 
property  for  public  use,  and  that  Congress 
jnay  not.  in  the  exercise  of  its  power  to 
regulate  commerce,  override  the  provision 
for  just  compensation  when  private  prop- 
[392]erty  is  so  taken,  the  court  entered  *upon  a 
review  of  some  of  the  adjudged  cases. 
Among  other  things  it  said:  "All  the  cases 
concur  in  holding  that  the  power  of  Con- 
gress to  regulate  commerce,  and  therefore 
navigation,  is  paramount,  and  is  unrestrict- 
ed except  by  tne  limitations  upon  its  au- 
thority by  the  Constitution.  Of  course, 
every  part  of  the  Constitution  is  as  binding 
upon  Congress  as  upon  the  people.  The 
guaranties  prescribed  by  it  for  the  secu- 
rity of  private  property  must  be  respected 
by  all.  But  whether  navigation  upon  waters 
over  which  Congress  may  exert  its  author- 
ity requires  improvement  at  all.  or  improve- 
ment in  a  particular  way,  are  matters  whol- 
ly within  its  discretion;  and  the  judiciary 
is  without  power  to  control  or  defeat  the 
will  of  Conjrross.  so  lonjr  as  that  branch  of 
the  governmeni  do«»s  not  transcend  the  lim- 
it4»  established  by  the  supreme  law  of  the 
land.  Is  the  broad  power  with  which  Con- 
gress is  invp3te<l  burdened  with  the  condi- 
tion that  a  riparian  owner  whose  land  Iwr- 
ders  upon  a  navijrable  wnter  of  the  United 
States  sliall  be  compensated  for  his  right 
of  arress  to  navigability  whenever  such 
right  ceases  to  be  of  value  solely  in  conse- 
quence of  tlip  improvement  of  navigation 
by  means  of  piers  resting  upon  submerged 
lan(U  away  fmni  the  shore  lin.^?  Wo 
think  not."  "The  primary  use."  the  court 
said,  "of  the  waters  and  the  lands  under 
them  is  for  purposes  <>f  navigation,  and  the 
erection  of  piers  in  them  to  improve  navi- 
gation for  the  public  is  entirely  consistent 
with  such  use.  and  infringes  no  right  of  the 
riparian  owner.  Whatever  the  nature  of 
the  interest  of  a  riparian  owner  in  the  sub- 
merged lands  in  front  of  his  upland  border- 
ing on  a  public  navigable  wnter,  his  title 
is  not  as  full  and  complete  as  his  title  to 
fast  land  whi(Ji  has  no  direct  connection 
with  the  navigation  of  such  water.  It  is  a 
qualitied  title,  a  bare  technical  title,  not  at 
his  absolute  disposal,  as  is  his  upland,  but 
to  be  held  at  all  times  subordinate  to  luch  J 
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use  of  the  submerged  luidfl  and  of  thi 
waters  flowing  over  them  as  may  be  «» 
sistent  with  or  demanded  by  the  paUi 
right  of  navigation.  In  Lorman  t.  Benoi, 
8  Mich.  18,  22,  77  Am.  Dec.  435.  the  saprcK 
court  of  Michigan,  speaking  *hy  JmtiflellH 
Campbell,  declared  the  right  of  uavigitiai 
to  be  one  to  which  all  others  were  nb- 
servient.  .  .  .  But  the  contentk>n  iitbt 
compensation  must  be  made  for  the  km  rf 
the  plaintiffs  access  from  his  nplaad  to 
navigability  incidentally  resulting  from  tki 
occupancy  of  the  submerged  lands,  stcb  if 
the  construction  and  maintenance  of  a  piff 
resting  upon  them  be  necessary  or  nim- 
ble in  the  proper  improvement  of  UTip- 
tion.  We  cannot  assent  to  this  view.  U 
the  riparian  owner  cannot  enjoy  aecen  to 
navigability  because  of  the  improvemnt  of 
navigation  by  the  construction  awav  fm 
the  shore  line  of  works  in  a  public  urip- 
bie  river  or  water,  and  if  such  right  of  •^ 
cess  ceases  alone  for  that  reason  to  be  of 
value,  there  is  not«  within  the  meaniiif  of 
the  Constitution,  a  taking  of  privmtf  prop- 
erty for  public  use,  but  only  a  eonseqiMS- 
tial  injury  to  a  right  which  must  be  a- 
joyed,  as  was  said  in  Yates  v.  Milwinkn. 
10  Wall.  497,  504.  505,  19  L.  ed.  934.  Ml, 
087.  'in  due  subjection  to  the  rights  of  tbi 
public' — an  injury  resulting  incidcatiUj 
from  th  exercise  of  a  goTernmentsl  power 
for  the  benefit  of  the  general  public,  ul 
from  which  no  duty  arises  to  make  nr  «■ 
cure  compensation  to  the  riparian  owsff. 
The  riparian  owner  aci|uired  the  rigbt  of 
access  to  navigability  subject  to  the  cos- 
tingency  that  such  right  might  become  Til* 
ueless  in  consequence  of  the  erection  mdv 
competent  authority  of  structures  os  tbi 
submerged  lands  in  f^nt  of  his  propenj 
for  the  purpose  of  improving  navifstioa 
When  erecting  the  pier  in  que«tioB.  tbi 
government  had  ni^  object  in  view  esctpt  ' 
in  the  interest  of  the  public,  to  inprovt  j 
navigation,  it  was  not  designed  arbitnrilj  i 
or  capriciously  to  destroy  rights  belosfi^l  1 
to  any  riparian  owner.  What  was  donewil 
manifestly  necessary  to  meet  the  deasiii 
of  international  and  interstate  commena* 
The  court  further  said:  "In  onr  ojpiuflib 
it  was  not  intended  that  th«  parsnotfl 
authority  of  Congress  to  improw  the  ■i^ 
igation  of  the  public  navigable  waten  if 
the  Tnited  States  should  be  erippM  tf 
compelling  the  government  to  make  «•- 
pensation  for  the  injury  to  a 
er's  right  of  access  to  naTigabilit; 
might  incidentally  result  from  ~ 
ment  ordered  by  Cbngresa.  The  subject  with 
which  Congress  dealt  was  navigation.  TbiK  ] 
which  was  sought  to  be  accomplished  M  { 
simply  to  improve  navigation  on  the  waM  | 
in  question  so  as  to  meet  tho  wants  sf  tf i 
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t  eomnieree  p&saisg  and  to  past  over 
m.  Cop&eqiiently  the  agents  designated 
ptidorm  the  work  ordered  or  authorized 
C9aigi«a»  had  the  right  to  proeeed  in  all 
per  wmjs  without  taking  into  account 
iajurj  that  might  possibly  or  indirectly 
lit  from  aoch  work  to  the  right  of  ac- 
I  by  riparian  owners  to  navigability.     . 

We  are  of  opinion  that  the  court  bo- 
'  correctly  held  that  the  plaintiflT  had  no 
h  right  of  property  in  the  submerged 
ii  em  which  the  pier  in  question  rests 
edtitlea  him,  under  the  Constitution,  to 
compensated  for  any  loss  of  access  frotn 

upiaiid  to  navigability  resulting  from 
(  erection  and  maintenance  of  such  pier 
the  United  States  in  order  to  improTej 
1  whieh  manifestly  did  improve,  the  nav- 
,tipn  of  a  pttblie  navigable  water/* 
[»  New  Orleans  Gaslight  Cc».  w  Drainage 
Dtmiesion.  197  U.  8.  453,  461,  402,  49  L.  ed. 
I.  835,  25  Sup.  Ct,  Rep.  471.  473,  474,  it 
peared  that,  under  contract  with  the  city 
New  Orleans,  and  at  its  own  expense, 
s  ptlight  eompany  had  lawfully  laid  its 
p^  at  certain  places  in  the  public  ways 
i  ttreets  of  that  city.  Subsequently,  the 
linage  ^sommission  of  New  Orlenas  adopt- 
i  pUn  for  the  drttinagi^  of  the  city,  which 
lit  it  necessary  to  change  the  location  in 
Di  places  of  the  mains  and  pipes  thereto- 
n  kid  by  the  gaslight  company.  That 
npony  contended  that  to  require  such 
uige»  was  a  taking  of  it  a  property  for 
blie  use*  for  which  it  was  entitled,  under 
s  Constitution,  to  compenaiition.  That 
!t  w&s  rejected  by  this  court.  We  said: 
bf  i^is  company  did  not  acquire  any  spe- 
c  location  in  the  streets  j  it  was  content 
tl  the  genera]  right  to  use  them,  and 
eo  it  located  its  pipes  it  was  at  the 
k  that  they  might  be,  at  some  future 
itj  disturbed,  when  the  state  might  re- 
w,  for  a  necessary  public  use,  that 
iBges  in  loc^fltion  be  made.  .  .  .  The 
kI  of  occupation  of  the  'soil  beneath  the 
Bets  in  cities  is  constantly  increasing,  for 
'  lupply  of  water  and  light  and  the  con- 
tKtion  of  fijs tenia  of  seweraize  and  drain- 
7  imd  every  reason  of  public  policy  re- 
«»  that  grants  of  rights  in  such  sub- 
tioe  shall  be  held  subject  to  such  rea- 
iMc  regulation  as  the^  public  health  and 
ety  may  require.     There  is  nothing  in 

grant  to  the  gas  company^  even  If  it 
id  legally  be  done,  undertakinfr  to  limit 
rfght  of  the  state  to  establish  a  system 
Erainage  in  the  streets.  We  think  what- 
'  right  the  gas  company  anjiiired  was 
feet,  in  10  far  at  the  location  of  its  pipes 
eoncemed^  to  suqh  future  rcrulations  as 
ht  bt  required  in  the  interest  nf  the 
ie  health  and  welfare.  These  views  are 
!y  Huatained   by   the  authorities.     Na- 
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tional  Waterworks  Co.  v,  Kansas  City,  28 
Fed*  921,  in  which  the  opinion  was  deliv- 
ered hj  Mr.  Justice  Brewer,  then  circuit 
judge;  Columbus  Gaslight  &  Coke  Co.  v. 
Columbus,   50   Ohio  St  65,   19   L.R.A.  olO, 

40  Am.  St.  Rep.  648,  33  K,  E.  292;  Jamaica 
Pond  Aqueduct  Corp.  t.  Brook  line,  121  Mass. 
5;  Re  Decring,  93  N.  Y.  361;  Chicago,  B.  & 
Q.  R.   Co.   V.   Chicago,   166  U.   8.   226,  254, 

41  L.  ed.  079,  990,  17  Sup.  Ct.  Rep.  681.  In 
the  latter  case  it  was  held  that  uncompen' 
sated  obedience  to  a  regulation  enacted  for 
the  public  safety  under  the  police  power 
of  the  state  was  not  taking  property  with- 
out due  compensation.  In  our  vieWj  that 
is  all  there  is  to  this  case.  The  gas  com- 
pany,  by  its  grant  from  the  city,  acquired 
no  exclusive  right  to  the  location  of  its  pipes 
in  the  streets^  as  chosen  by  it,  under  a  gen- 
eral grant  of  authority  to  use  the  streets. 
The  city  made  no  contract  that  the  gsj 
company  should  not  be  disturbed  in  the 
location  choHen.  In  the  exercise  of  the  po- 
lice power  of  the  state,  for  a  purpose  highly 
necessary  in  the  promotion  of  the  public 
health,  it  has  become  necessary  to  change 
the  location  of  the  pipes  of  the  gas  company 
so  as  to  accommodate  them  to  the  new  pub- 
lic work.  In  complying  with  thi«  require- 
ment at  its  own  expense  none  of  the  prop^ 
erty  of  the  gas  coruparsy  lias  been  taken, 
and  the  tnjurj*  sustained  is  dtimf^um  absque 
injuria.*^ 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Illinois,  200 
U.  B.  561,  *582,  59S^595,  50  L.  cd.  596,  605,[39e| 
ani),  610,  26  ^up.  Ct.  Rep.  34  L  345,  360,  351, 
the  above  cases  were  cited  with  approval, 
and  the  principles  announced  la  them  were 
applied  against  a  railway  company  owning 
a  bridge  that  had  been  lawfully  eonstmcted 
by  it  over  a  non -navigable  creek  running 
through  certain  swamp  or  slough  lands 
which  the  drainage  com  mission  ere  were  re- 
quired by  statute  to  drain  in  order  to  make 
them  tillable  and  fit  for  cultivation.  The 
commigsiooers,  in  executing  the  work  of 
draining,  found  it  necessary  that  the  creek 
over  which  the  railway  bridge  was  con- 
structed should  be  deepened  and  enlarged, 
and  a  greater  opening  made  under  the  bridge 
for  the  passage  of  the  increased  amount  of 
water  caused  by  the  deepening  and  enlar- 
ging of  the  bed  of  the  creek.  The  railway 
company  was  required,  at  its  own  costj  to 
construct  such  a  bridge  over  the  creek  fta 
would  meet  the  necessities  of  the  situatiotl 
as  it  was  or  would  be  under  the  drainage 
plan  of  the  commissioners.  The  company 
refused  to  obey  the  order.  The  contention 
of  the  railway  company  was  that,  as  the 
bridge  was  lawfully  constructed  under  iti 
general  corporate  powers,  and  ae  the  depth 
and  width  of  the  channel  under  it  was  suf- 
ficient, at  the  time,  to  carry  off  the  water 
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of  the  creek  as  it  then  and  subsequently 
flowed,  the  foundation  of  the  bridge  could 
not  be  removed  and  its  use  of  the  bridge 
disturbed,  unless  compensation  be  first 
made  or  secured  to  the  company  in  such 
amount  as  would  be  sufficient  to  meet  the 
expense  of  removing  the  timbers  and  stones 
from  the  creek  and  of  constructing  a  new 
bridge  of  such  length  and  with  such  open- 
ing under  it  as  the  plan  of  the  commission- 
ers would  make  necessary.  The  company 
insisted  that  to  require  it  to  meet  these  ex- 
penses out  of  its  own  funds  would  be,  with- 
in the  meaning  of  the  Constitution,  a  taking 
of  its  property  for  public  use  without  com- 
pensation, and,  therefore,  without  due  proc- 
ess of  law.  The  court,  after  a  review  of 
authorities,  said:  "*lhe  constitutional  re- 
quirement of  due  process  of  law,  which  em- 
braces compensation  for  private  property 
taken  for  public  use,  applies  m  every  case 
of  the  exertion  of  governmental  power.  If, 
in  the  execution  of  any  power,  no  matter 
."397] what  it  is,  the  govornment,  'Foderal  or  stat", 
finds  it  necessary  to  take  private  property 
for  public  use,  it  must  obey  the  constitu- 
tional injunction  to  make  or  secure  just 
compensation  to  the  owner.  Cherokee  Na- 
tion v.  Southern  Kansas  R.  Co.  135  U.  S. 
641,  659.  34  L.  ed.  295,  303,  10  Sup.  Ct.  Rep. 
965;  Sweet  v.  Rechel,  159  U.  S.  380,  399, 
402,  40  L.  ed.  188,  196,  197,  16  Sup.  Ct.  Rep. 
43:  Monon;;aholii  Xav.  Co.  v.  I'nited  St;ites, 
148  U.  S.  312.  330.  37  L.  ed.  463,  471,  13  Sup. 
Ct.  Rep.  022:  Tnited  States  v.  Lynah,  188 
U.  S.  445.  47  L.  ed.  530.  23  Sup*  Ct.  Rep. 
349.  If  the  means  employed  have  no  real 
substantial  relation  to  public  objects  which 
government  may  legally  accomplish, — if 
they  are  arbitrary  and  unreasonable,  be- 
yond the  necessities  of  the  case, — the  judi- 
ciary will  disrejrard  mere  forms,  and  inter- 
fere for  the  protection  of  rights  injuriously 
affected  by  such  illegal  action.  The  author- 
ity of  the  courts  to  interfere  in  such  cases 
is  bevond  all  doubt.  Minnesota  v.  Barber, 
136  U.  S.  313,  320,  34  L.  ed.  465,  458.  3  In- 
ters. Com.  Rep.  185.  10  Sup.  Ct.  Rep.  862. 
Upon  the  general  subject  there  is  no  real 
conflict  among  the  adjudged  cases.  What- 
ever conflict  there  is  arises  upon  the  ques- 
tion whether  there  has  been  or  will  be,  in 
the  particular  case,  within  the  true  mean- 
ing of  the  Constitution,  a  'taking*  of  pri- 
vate property  for  public  use.  If  the  injury 
complained'  of  is  only  incident^il  to  the  le- 
gitimate exercise  of  governmental  powers 
for  the  public  good,  then  there  is  no  taking 
of  property  for  the  public  use,  and  a 
right  to  compensation,  on  account  of  such 
injury,  doe?*  not  attach  under  the  Constitu- 
tion. Such  is  the  present  case.'*  The  opin- 
ion <'oncludod:  "Without  further  discus- 
sion we  hold  it  to  be  the  duty  of  the  rail- 
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way  company,  i^  its  own  ezpeiiM,  to  i 
move  from  the  creek  the  preient  bridgi^  fl 
vert,  timbers,  and  stones  placed  nin  1 
it,  and  also  (unless  it  abandons  or  nm 
ders  its  right  to  cross  the  creek  at  or 
the  vicinity  of  the  present  crossing) 
erect,  at  its  own  expense,  and  maxBtiia, 
new  bridge  for  crossing  that  will  eoofor 
to  the  regulations  established  by  the  dnt 
age  commissioners,  under  the  authoritf  • 
the  state;  and  such  a  requirement,  if  e 
forced,  will  not  amount  to  a  taking  of  pi 
vate  property  for  puulk^  use  withis  tl 
meaning  of  the  Constitution,  nor  to  i  4 
nial  of  the  equal  protection  of  the  Iswi' 
The  latest  adjudication  by  this  eonit  si 
in  West  Chicago  *Street  R.  Co.  v.  Chicsf 
201  U.  S.  506,  524,  50  L.  ed.  845,  8S2,  i 
Sup.  Ct.  Rep.  518,  523.  In-  that  esse  tl 
principal  question  related  to  the  duty  of 
street  railroad  company,  which  had  IsvfiD 
constructed  a  tunnel  under  the  CUof 
river,  to  obey  an  ordinance  of  the  city,  n 
quiring  the  company,  at  its  own  ooit  u 
expense,  to  lower  its  tunnel,  so  as  to  pn 
vide  for  a  certain  depth  under  it,  which  bi 
been  ascertained  by  competent  Federal  u 
local  authority  to  be  necessary  for  the  n 
creased  demands  of  navigation.  TUt  eon 
held,  upon  the  adjudged  cases,  that  tl 
rights  of  the  company,  as  the  owner  of  tk 
fee  of  the  land  on  either  side  of  the  rin 
or  in  its  bed,  were  subject  to  the  parsMtf 
right  of  navigation  over  the  watero  of  tl 
river.  It  said:  "If,  then,  the  right  of  tl 
railroad  company  to  have  and  mitntoii 
tunnel  under  the  Chicago  river  is  labjoeC  t 
the  paramount  public  right  of  navigstioi 
if  its  right  to  maintain  a  tunnel  ii  tl 
river  is  a  qualified  one,  because  tvbjoeC  t 
the  specific  condition  in  the  act  of  1874  thi 
no  tunnel  should  interrupt  navigstios;  i 
the  present  tunnel  is  an  obstmctioD  to  W 
igation,  as,  upon  this  record,  we  mnit  til 
it  to  be;  and  if  the  city,  as  reprHcitii 
the  state  and  public,  may  rightfnily  \iA 
that  such  obstruction  shall  not  losfer  n 
main  in  the  way  of  free  naTigatkNi,--it  V 
essarily  follows  that  the  railway  ceaptf 
is  under  a  duty  to  comply  with  the  datf 
made  upon  it  to  renkove,  at  its  ovi  i 
pense.  the  obstruction  which  itself  htf  9 
a  ted  and  maintains.  If  the  dbstmftios  CM 
not  be  removed  except  by  lowering  the  tl 
nel  to  the  required  depth  and  (If  a  t^ 
is  to  be  maintained)  providing  one  tt 
will  not  interrupt  navigation,  then  thitf 
attendant  upon  such  work  must  he  Mill 
the  company.  The  city  asks  DotUnf  M 
than  that  the  railroad  company  shil  • 
what  is  necessary  to  free  navigatioa  IH 
an  obstruction  for  which  it  is  respwril 
and  (if  it  intends  not  to  abaados  itsffi 
to  maintain  a  tunnel  at  or  near  Vaa  Bh 
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tlimt   it  fihall  itsdf  provide  a  new 

with  the  necessarj  depth  of  wnter 
it/'  Again:  "In  the  caae  before  us 
blif*  Remands  noth.Lng  to  be  done  by 
Jroad  coinpauy  except  to  remove  ihe 
etion  which  it9elf  placed  and  *mBin" 
n  the  river  under  the  condition  tliat 
tmn  should  not  at  any  time  be  there- 
ernipted.  The  removal  of  such  ob- 
on  is  Ail  that  is  needed  to  protect 
tion*  So  that  whatever  coat  attends 
uioval  of  the  obstruction  must  be 
by  ihe  railroad  company.  The  condi- 
Bder   which  the   company  placed   ita 

in  the  river  b«ing  met  by  the  com- 
the  pubMc  has  no  further  demands 
t.  This  cannot  be  deemed  a  taking 
ate  property  for  public  use,  or  a  de- 

tbe  equal  protection  of  laws  within 
An  log  of  the  Coo  sti  tut  ion,  but  is  only 
jalt  of  the  lawful  exercise  of  a  gov- 
iiftl  power  tor  the  common  good, 
ppeara  from  the  authorities  cited  in 
%  B.  &  Q.  R.  Co.  V.  Illinois,  supra, 
?dded.     The  state  court  has  well  said 

0  maintain  the  navigable  character 
etream  in  a  lawful  way  is  not,  with- 
meaning  of  the  law,  the  taking  of 

1  property  or  any  property  right  of 
Her  of  the  soil  under  the  river*  such 
hip  b^ing  subject  to  the  right  of  free 
obstructed  navigation.  People  em  rel, 
>  V.  West  Cbicago  Street  R.  Co.  203 
I,  567,  6S  N.  E,  TS.  What  the  city 
jid  all  that  it  ask^,  b  that  the  rall- 
i^mpany  be  required,  in  the  exercise 
rights  and  ID  the  use  of  its  property, 
pect  the  public  needs  as  declared 
11  pe tent  authority,  upon  reasonable 
8,  to  exist.  This  is  not  an  arbitrary 
easonable  demand.  It  does  nnt,  in 
•^^4^1  sense,  take  or  appropriate  thtf 
ly'i  property  for  the  public  benefit, 
dy  insists  that  the  company  ahall 
i  its  property  so  aa  to  interrupt  navi- 

he  principles  announced  in  the  above 
eqwire  us  to  hold,  in  the  prcj^ent  case, 
he  making  of  the  alterations  of   its 

specified  in  the  order  of  the  Secre- 
f  War  will  t>e  a  taking  of  the  prop- 
F  the  Brid^je  Company  for  public  use? 
ink  not.     Unless  there  be  a  taking, 

the  meaning  of  the  Constitution,  no 
ion  arise**  upon  the  United  States  to 
pompensation   for  the  coat  to  he  in- 

in  makinfT  such  alterationa.  The 
5  that  will  accrue  t^  the  Bridge  Com- 
is  the  result  of  compliance  *\vith  the 
ry's  order,  must,  In  such  ca^e,  be 
incidental  to  the  exercise  by  the 
nent  of  its  power  to  regiilate  com- 
imong  the  states,  which  includes ,  aa 
e  seen,  the  power  to  secure  free  aavi- 


gation  upon  the  water  ways  of  the  United 
States  against  unreasonable  obstructions. 
There  are  no  circumstances  connected  with 
the  original  const  ruction  of  the  bridge,  or 
with  its  maintenance  since,  which  so  tie  the 
hands  of  the  government  that  it  cannot  ex- 
ert its  full  power  to  protect  the  freedom  of 
navigation  against  obstructions.  Although 
the  bridge,  when  erected  under  the  authority 
of  a  Pennsylvania  charter,  may  have  been  a 
lawful  structure,  and  although  it  may  not 
have  been  an  unreasonable  obstruction  to 
commerce  and  navigation  as  thet^  carried  on, 
it  must  be  taken^  under  the  cases  cited,  and 
upon  principle,  not  only  tbat  the  company, 
when  exerting  th#  power  conferred  upon  it 
by  the  state^  did  so  with  knowledge  of  the 
paramount  authority  of  Congress  to  regu- 
late commerce  among  the  states,  but  that 
it  erected  the  bridge  subject  to  the  possi- 
bility that  Congress  might,  at  some  future 
time,  when  tne  public  interest  demanded, 
exert  its  power  hy  appropriate  legislation  to 
protect  navigation  against  unrea.«!onable  6b- 
struct  ions.  Even  if  the  bridge,  in  its  orig- 
inal form,  was  an  unreasonable  obstruction 
to  navigation,  the  mere  failure  of  the  United 
States,  at  the  time,  to  intervene  by  its  of- 
ficers or  by  legislation  and  prevent  it*  erec- 
tion, could  not  create  an  obligation  on  the 
part  of  the  government  to  make  compensa- 
tion to  the  company  if,  at  a  subseiiuent 
timej  and  for  public  reasons,  Congress  should 
forbid  the  maintenance  of  bridges  that  had 
become  unreasonable  obstructions  to  navl* 
gat  ion.  It  is  for  Congres*  to  determiDe 
when  it  will  exert  its  power  to  regulate  in- 
terstate commerce.  Its  mere  silence  or  in- 
action when  individuali*  or  eorpo rations,  un- 
dc*r  the  authority  of  a  state,  place  unrea- 
sonable obstructions  in  the  water  ways  of 
the  United  States,  cannot  have  the  effect 
to  cast  upon  the  government  an  obligation 
not  to  exert  its  con-stitutional  power  to  reg- 
ulate interstate  commerce  except  subject  to 
the  condition  that  compensation  be  "made  or  [401] 
secured  to  the  individuab  or  corporation 
who  may  be  incidentally  flffected  by  the 
exerci<*e  of  such  power.  Thp  prlnciplr*  for 
which  the  Bridge  Company  contends  would 
seriously  impair  the  exercise  of  the  bcnefl- 
cent  power  of  the  government  to  secure  the 
free  and  unobstructed  navigation  of  the 
water  ways  of  the  United  States.  We  can- 
not give  onr  assent  to  that  principle.  In 
conformity  with  the  adjudged  caaeg,  and  in. 
order  that  the  constitutional  power  of  C<in' 
gress  may  have  fuU  operation^  we  must  ad- 
judge that  C-ongress  has  power  to  protect 
navigation  on  all  water  ways  of  the  United 
States  against  unrengonable  obstructionai 
even  those  created  under  the  sanction  of  a 
8tate,  and  that  an  order  to  so  alter  a  bridga 
over  a  water  way  of  the  United  States  that 
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it  will  cease  to  be  an  unreasonable  obstruc- 
tion to  navigation  will  not  amount  to  a  tak- 
ing of  private  property  for  public  use  for 
which  compensation  need  be  made. 

Independent  of  the  grounds  upon'  which 
we  thus  place  our  decision,  it  is  appropriate 
to  observe  that  the  conclusion  reached  finds 
support  in  the  charter  of  the  Bridge  Com- 
pany and  in  the  law  of  Pennsylvania,  as 
declared  by  its  highest  court.  The  charter 
of  the  company,  as  we  have  seen,  expressly 
warned  the  company  that  its.  bridge  must 
not  obstruct  navigation, — that  is,  in  legal 
effect,  navigation  as  it  then  was,  or  might 
be,  at  any  subsequent  time.  In  Dugan  v. 
Bridge  Co.  27  Pa.  303,  309,  311,  67  Am.  Dec. 
464,  we  have  the  case  of  a  bridge  company 
on  which  was  conferred  the  franchise  to 
erect  and  maintain  a  toll-bridge  across  Mo- 
nongahela  river,  coupled,  however,  with  the 
condition  that  such  bridge  should  not  be 
erected  "in  such  manner  as  to  injure,  stop, 
or  interrupt  the  navigation  of  such  river 
by  boats,  rafts,  or  other  vessels.*'  The  su- 
preme court  of  Pennsylvania  interpreted 
these  words  as  meaning  that  "the  bridge 
was  to  be  so  built  as  not  to  injure,  stop,  or 
interrupt  the  navigation,  either  then  or  now, 
whether  in  its  infancy  or  full  growth."  The 
same  general  question  iUOr,v  in  Chicago,  B. 
&  Q.  R.  Co.  V.  Illinois,  2U0  U.  S.  589,  50  L. 
ed.  607,  26  Sup.  Ct.  Uep.  348.  This 
court  held  that  the  adjudged  cases  "nega- 
[402]tive  the  'suggestion  of  the  railway  company 
that  the  adequacy  of  its  bridge  and  the 
opening'  undnr  it  for  passing  the  water  of 
the  crock  al  the  time  khe  bridge  was  con- 
structed determine  its  obligations  to  the 
public  at  all  subsequent  periods.  In  Cooke 
V.  Boston  &  L.  R.  Corp.  133  Mass.  185,  188, 
it  appeared  that  a  railroad  company  had 
statutory  autliority  to  cross  a  certain  high- 
way with  its  road.  The  statute  provided 
that  if  the  railroad  crossed  any  liigliway 
it  should  be  so  constructed  as  not  to  im- 
pede or  obstruct  the  safe  and  convenient  use 
of  the  highway.  And  one  of  the  conten- 
tions of  the  company  was  that  the  statute 
limited  its  duty  and  obligation  to  provide 
for  the  wants  of  travelers  at  the  time  it 
exercised  the  privilege  granted  to  it.  The 
court  said:  *The  lepslature  intended  to 
provide  against  any  oo<t ruction  of  the  safe 
and  convenient  use  of  tlie  hiirlnvay  for  all 
time;  and  if,  by  the  increase  of  popuhition 
in  the  neighl>orhood,  or  by  an  increasing  use 
of  the  highway,  tne  crossing,  which,  at  the 
outset,  was  adequate,  is  no  longer  so,  it  is 
the  duty  of  the  railroad  corporation  to  make 
such  alteration  as  will  meet  the  present 
needs  of  the  public  who  have  occasion  to  use 
the  highway.'  In  Lake  Erie  &  W.  R.  Co. 
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V.  Cluggjsh,  143  Ind.  347,  42  N.  E.  743,  te 
court  said  (quoting  from  Lftke  Erie  k  W. 
R.  Co.  V.  Smith,  61  Fed.  885) :  <The  Mj 
of  a  railroad  to  restore  a  stream  or  U^ 
way  which  is  Grossed  by  the  line  of  its  raU 
is  a  continuing  duty;  and  if,  by  the  fah 
crease  of  population  or  other  eansM,  tki 
crossing  becomes  inadequate  to  meet  tki 
new  and  altered  conditions  of  the  ooimtiy, 
it  is  the  duty  of  the  railroad  to  make  n^ 
alterations  as  will  meet  the  present  netdi 
of  the  public'  So,  in  Indiana  ex  reL  Mm- 
cie  V.  Lake  Erie  A  W.  R.  Co.  83  Fed.  2H 
287,  which  was  the  case  of  an  oreAod 
crossing  lawfully  constructed  on  one  of  thi 
streets  of  a  city,  the  oourt  said:  If,  1^ 
the  growth  of  population  or  otherwise,  the 
crossing  has  become  inadequate  to  meet  the 
present  needs  of  the  public,  it  is  the  dvtj 
of  the  railroad  company  to  remedy  the  de* 
feet  by  restoring  the  crossing  so  tbit  it 
will  not  unnecessarily  impair  the  ueefnlseB 
of  the  highway.* " 

*Some  stress  was  laid  in  argument  iipoi[lA 
the  fact  that  compliance  with  the  order  of 
the  Secretary  of  War  will  compel  the  Bridge 
Company  to  make  a  very  large  expenditnt 
in  money.  But  that  consideration  cuMt 
affect  the  decision  of  the  questions  of  tat 
stitutional  law  involved.  It  is  one  to  ke 
addressed  to  the  legislative  branch  of  the 
government.  It  is  for  Congress  to  deUr 
mine  whether,  under  the  circumstancte  of 
a  particular  case,  justice  requires  that  coa* 
pen  sat  ion  be  made  to  a  person  or  eorpon- 
tion  incidentally  suffering  from  the  mniM 
by  the  national  government  of  its  eoaetiti- 
tional  powers. 

These  are  all  the  matters  whieh  mpiin 
notice  at  our  hands:  and.  perceiving  no er 
ror  of  law  on  the  record,  the  judgmot  ■■& 
be  affirmed. 

It  is  so  ordered. 

Mr.  Justice  Brewer  and  Mr.  Justiee  Fn^ 

ham  dissent. 

Mr.  Justice  Moody  did  not  partidpstsii 
the  consideration  or  decision  of  the  cue. 


GULF.  COIX)RADO,  ft  SANTA  FE  RAEr 
WAY  COMPANY,  PIff.  in  Eit., 
▼. 
STATE  OF  TEXA& 

(See  S.  C.  Reporter's  ed.  40&-414.) 

Interstate  commerce— contimon  Mp^d 
—local  transportatiOB. 

The  intention  or  pnrpoM  of  the  o«r 
ers  of  an  interstate  shipment  of  a  otf  ImI 

Note. — Local    transportatioB    of   yoodi  M 
part  of  interstate  or  foreign  --■'—* 


An  agency  in  tniuportatioB 


Gtju,  0.  &  S.  F.  R.  Co.  T.  Tezaa. 


il  pam  to  forward  sucli  car  from  the  orig- 
Bil  terminal  pomt  to  another  point  in  th^ 
•loe  at^te  doe^  not  make  the  soipnieiit  he- 
men  such  two  points^  when  performed  by 
I  ^Dueeting  carrier  to  wbieh  the  car  waa 
WiT^red  by  tlje  original  terminal  carrier  in 
Mjence  to  tbe  iastnictioas  of  tlie  owner, 
u  mtifrst^te  one,  and»  as  aueh,  exempt  from 
Ae  ;«guIations  of  the  state  railroad  commis- 


pro.  2.] 

Arrwd  Oetober  11.  1906.    Decided  February 
25,   1907. 

T TERROR  to  the  Supreme  Court  of  tbe 
1  State  of  Texas  to  review  a  judgrneut 
thich  termed  a  judgment  of  the  Court  of 
CSdl  Appeala,  which  hud,  in  turn,  afllnned 


a  judgment  of  the  District  Court  of  Tex* 
rant  County,  in  that  state ,  in  favor  of  plain'- 
tiff  in  a  suit  to  recover  a  penalty  from  a 
common  cajrier  lor  extortion.    Affirmed. 

See^  same  case  below,  BT  Tex,  274,  78  S* 
W,  495. 

8tatet»ent  by  Mr,  Justice  Brewef :  .    ,  , 

*In  the  district  court  of  Tarrant  county,  [404] 
Texas,  on  July  28,  1902,  the  state  of  Texas 
recovered  a  judgment  against  the  Gulf,  Colo- 
rado, &  Santa  F^  Railway  Company  for 
$100  as  a  penalty'  for  extortion  in  a  charge 
for  the  transportation  of  a  car  load  of  corn 
from  Texarkana,  Texas,  to  Goldthwaite, 
Texas,  This  judgment  waa  sustained  by 
both  the  court  of  dvil  appeals  (32  Tex.  Civ, 
App.  1,  73  S.  W.  429)  aod  the  supreme  court 


wit  I J  within  the  limits  of  a  state  may  never- 
iktAfa  be  engaged  in  interstate  or  foreign 
l«»i*tre.  The  Daniel  Ball  iTHc"  Daniel 
m  Y.  United  States)  10  Wall.  557,  li>  L, 
iA  m-,  Norfolk  Sl  W.  R.  CO.  v.  Pennsyl- 
'Wi*,  130  U.  S.  114.  34  L.  ed,  304,  3  fntera, 
3ttB.Kep,  178,  10  Sup.  Ct.  Eep.  058;  Moran 
'iKtir  Orleans,  112  U.  S.  69,  2S  L.  ed.  653, 
8  Sttp.  Ct.  Rep.  38;  Sin  not  v.  Davenport, 
I  How,  227,  16  L.  td.  243;  Foster  v.  Dav- 
»I»rt,22  How.  244,  16  L.  ed,  243;  Wabash, 
^'Lk  P.  R.  Co.  V.  IHinois.  US  U.  S.  567, 
to  L  ed.  244,  1  fntera.  Com.  Rep.  31,  7 
tttpia.  Rep.  4;  Louisville  &  N,  R,  Co.  V. 
Wiroid  Commiflsion,  10  Fed,  079;  Ex  parte 
^U«r,  1  Inters.  Com.  Rep.  28,  30  Fed. 
^l  Augusta  Southern  R,  Co.  v.  Wrights* 
01*  4  T.  R  C-o.  74  Fed.  522;  Harmon  v. 
^mgQ  (01.)  2fl  N.  K  097;  Texas  &  P.  R 
0^  r.  Clark,  4  Tex.  Civ.  App.  GU,  23  S.  W. 
*S;  Mexican  Nat.  R.  Co.  v.  Savage  (Tex, 
IT.  App.)  41  S.  W.  003;  Texas  &  P.  R.  Co. 
A^^rj  ITex.  Ov.  App,)  33  8.  W.  704, 
ttd  free  note  to  Missouri  P.  R.  Co.  v.  Sher- 
>3d,  T.  *t  Co.  17  L.R.A.  643. 
limitaticins  on  the  liability  of  the  several 
fjieis  to  their  own  lines  do  not  prevent 
tnsportation  iK^tween  intrastate  points 
m  bfing  interstate  or  foreij^n  commerce, 
lere  the  gt>ods  are  being  transported  un- 
r  a  through  rate.  Hnuston  &  T.  C,  R. 
.  V.  Williams  (Tex.  Ov.  App.)  31  S.  \V. 
J;  Gulf,  W.  T.  k  P.  R.  Co.  v.  Bariy  (Tex. 
'-.App. I  45  S.  W;  814;  Missouri  P.  R.  Co. 
Sherwcwd,  T.  ^fc  Co.  34  Tex.  125,  17  L. 
L  543,  4  Inters.  0>m.  Rep,  240,  19  8.  W. 
1. 

J  Beiserman  v.  Burlini^on.  C.  R.  A:  N.  R. 
.  m  Iowa,  732,  18  S,  W.  903,  holding  that 
thipment  between  points  in  Iowa,  though 
^Ined  to  a  point  in  another  Rtatei  is 
tl,  and,  &s  auch,  subject  to  state  rogu- 
ion  when  made  under  a  contract  by 
ith  the  initial  carrier's  liability  was  to 
se  upon  delivery  to  a  connectirij^  rarrier 
hjn  the  state,  and  whieh  was  performed 
delivery  to  such  connecting  carrier,  can 
d^tinguished  from  the  cases  just  cited, 
EQuai  be  for  the  reason  suggested  in 
iouri  P.  R  Co,  V.  Sherwood,  T.  &  Co. 
Tex.  125,  17  LJRJl.  643,  4  Inters.  Com. 


Rep.  240,  19  8.  W.  455,  ri^.,  that  the  in- 
itial  carrier. did  not  contract  either  to  carry 
the  goods  or  to  have  them  carried  to  a 
point  outside  the  state.  And  this  is  in  line 
with  Ft.  Worth  &  D.  C.  R.  Co.  v.  White- 
head, 6  Tex.  Civ,  App.  596,  26  S.  W.  172, 
which  in  effect  holds  that  something  mor^ 
than  the  mere  fact  that  the  initial  carrier 
had  undertaken  a  through  Bhipment  from 
a  point  outside  the  state  must  be  shown  to 
make  the  transportation  by  a  connecting 
carrier  between  points  within  the  state  in- 
terstate, and}  as  such,  exempt  from  state 
regulation. 

A  shipment  from  one  point  to  another 
within  the  same  state  is  interstate  com- 
meree,  although  a  bill  of  lading  is  given 
which  provides  that  liability  shall  cease 
upon  delivery  to  a  connecting  line  at  a 
point  within  the  state,  and  charges  are 
collected  to  the  latter  point  only,  where 
the  destination  of  the  property  is  in  a  for- 
eign state,  to  which  a  eontinuons  voyage  is 
contemplated,  with  only  a  stop  to  change 
cars  at  the  terminal  point  mentioned  in 
the  hill  of  lading.  Houston  Direct  Nav.  Co. 
V.  Insurance  Co.  of  N.  A.  89  Tex.  1,  ,10 
L.R.A.713,59Am.8t.Rep.  17,  32  S.  W.  889, 
If  the  original  intention  when  making  the 
shipment  was  to  make  a  point  in  another 
state  the  final  destination,  and  such  purpose 
is  not  abandoned,  transportation  in  pur- 
suance of  such  intention  between  two  pt:*ints 
in  such  other  state  ia  interstate^  although 
this  local  transportation  was  not  under  a 
through  bill  of  lading.  Gulf,  C  &  S.  F.  R. 
Co.  V.  Fort  Grain  Co.  (Tex.  Civ.  App.)  72 
S.  W.  419,  73  S.  W.  845. 

Wliere  transportation  of  goods  destined 
for  a  point  without  the  state  has  been  ac- 
tually begun,  temporary  stoppage  within 
the  state,  without  the  intention  of  abandon- 
ing the  original  movement,  which  Js  ulti- 
mately completed,  will  not  deprive  the 
transportation  of  the  character  of  inter* 
state  commerce.  Delaware  ^  H.  Canal  Oo. 
V.  Com.  1  Mouaghan  (Pa.)  36.  I  L.R.A.  232, 
2  Inters.  Com,  Rep.  222,  17  Atl.  176. 

Billing  a  ehipment  nf  coal  from  a  point 
in  Ten n esse e  to  a  point  In  Kentucky  does 
not  make  such  Bhipment  an  interstate  one, 
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as,  ot  one  car  ot  sacked  com  consigned  to 
shippers,  with  orders  to  deliver  to  Saylor 
A  Burnett,  at  Goldthwaite,  Texas.  This  car 
of  com  was  transported  by  the  Texas  &  Pa- 
cific Railway  Company  to  Fort  Worth,  there 
delivered  to  the  defendant  railway  company, 
and  by  it  transported  to  Goldthwaite,  where 
it  arrived  on  the  17th  day  of  January,  1902. 


way  trade  at  UoldtHwaite,  and 
was  accepted  for  two  car  loads  of  ( 
offer  and  acceptance  was  by  telegn 
munication  between  the  parties  at 
spective  places  of  business.  The  Hai 
Company  did  not  at  that  time  havi 
but  on  December  24th,  *1901,  to  fill 
it  contracted  with  the  Harroun  Oc 


whore  such  coal  in  fact  was  mined  in  Ken- 
tucky and  was  there  loaded  and  taken 
charge  of  by  the  carrier  for  transportation. 
Louisville  &  N.  R.  Co.  v.  Vancleave,  110 
•Ky.  968,  63  S.  W.  22. 

Neither  can  the  character  of  local  trans- 
portation as  part  of  an  interstate  or  for- 
eign shipment  be  changed  by  interrupting 
the  shipment  within  a  state  to  secure  the 
benefit  of  the  local  rate  established  by  the 
state  railroad  commission.  Cutting  v.  Flor- 
ida R.  &  Nav.  Co.  3  Inters.  Com.  Rep.  665, 
46  Fed.  641;  State  v.  Gulf,  C.  &  S.  F.  R. 
Co.  (Tex.  Civ.  App.)  44  S.  W.  642;  State 
V.  Southern  Kansas  R.  Co.  (Tex.  Civ.  App.) 
49  S.  W.  252;  Porter  v.  St.  Louis  South- 
western R.  Co.  78  Ark.  182,  95  S.  \V.  453. 

In  such  a  case  the  entire  shipment  must 
be  regarded  as  an  interstate  one  in  view 
of  the  provision  of  the  act  to  regulate 
commerce,  which  prohibits  the  carrier  from 
resorting  to  similar  tactics  to  evade  the  in- 
terstate rate.  Porter  v.  St.  Louis  South- 
western R.  Co.  supra. 

When  the  products  of  the  farm  or  the 
forest  are  collected  and  drawn,  floated,  or 
otherwise  brought  into  a  town  or  station, 
whether  on  a  river  or  a  line  of  railroad, 
they  are  not  exports  or  in  process  of  ex- 
portation until  committed  to  a  common  car- 
rier for  transportation  out  of  the  state  or 
started  on  such  ultimate  passage.  Coe  v. 
Errol.  116  U.  S.  617.  29  L.  ed.  715,  6  Sup. 
<Jt.  Rep.  475. 

Logs  which  have  been  cut  and  floated 
down    a    stream    and    its   tributaries    to   a 


signee  after  arrival  in  the  'lireak- 

to  a  connecting  carrier  to  be  tram 

another  point   in  or   near  tha  i 

nicipality  is  not  a  regulation  of 

commerce,    since     such    traaipor 

purely    local.     Louisville   ft   N.  ] 

Central  Stockyards  Co.  (Ky.)  9!  I 

A  somewhat  similar  question  it 

in  cases  in  which  the  oontroTcn 

what  constitutes  the  "arrival"  of 

ing  liquors  in  the  state,  within  thi 

of  the  Wilson  act  of  August  8»  1 

jecting  all  intoxicating  liqaors  npi 

in  the  state  to  the  laws  of  audi 

I  acted  in  the  exercise  of  its  poll 

!  Upon  this  question  it  is  suffidn 

I  that   the  local    transportation  in 

.  delivering  the  shipments  to  the  i 

i  conformably   to  the  contract  of 

is  a  part  of  their  interstate  trans 

I  and  until  such  delivery  they  are  w 

I  to  state  regulation  even  under  tl 

I  act.     Any   uncertainty   on   this  ] 

I  been  removed  by  Heymann  t.  So 

,  Co.  203  U.  S.  270,  ante,  178»  27 

'  Rep.  104.    State  t.  Intoxioating  U 

Me.  430,  64  Atl.  812,  is  to  the  sa 

It  is  ditllcult  to  see  how  any  diffi 

elusion  could  be  reached  after  the 

in  Rhodes  v.  Iowa,  170  U.  8.  412, 

1088.  18  Sup.  Ct.  Rep.  664;  Vanes 

Vandercook   Co.   170  U.  8.  438.  ^ 

1100,  18  Sup.  Ct.  Rep.  674;  Anm 

Co.  V.  Iowa,  196  U.  8.  ISI,  49  L 

25  Sup.  Ct.  Rep.  182. 

The  question  as  to  what  eoH 
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Comimny  of  Kanuyi  City  for  the  purchase, — 
|wo  ti^OOO- pound  ears  of  No,  2  mixed  corn 
it  15%  cents  per  bushel,  to  be  delivered  at 
Ttxark8Ji&,  Texas,  to  the  Hardin  Grain  Com- 
panT.    Previously  to  this  the  Harrouo  Com- 
BLifiiiou  Company    had    contracted    for  the 
puTtiiaae  of  two  cars  of  corn  to  be  delivered 
t&  it  &t  TeXjLrkana^  Texas,  and  with  tbe^e 
two  ears     It     expected     to    and    dsd     fill 
tie  arder  of  the    Hardin  Grain   Company. 
These  cars  bad  originated  in  Hudaon,  South 
Ditota.     The   receiving  carrier  at   Iludaon 
wii  tlw  Chicago,  Milwaukee,  A;  St  Paul  Rail- 
'  vij  ^mpany,  who   issued   biUe  of   lading 
I  titnitini  it#  Liahility  to  losses  occurring  on 
I  Ki  TQuif  with  a  tike  limitation  of  liability 
I  «f  tH  other  carriers  who  should  handle  &M 
tam  m  transit  to  ita  destination*     By  the 
krm    of     said      bills      of      lading      the 
«fii  WM  consigned  to  'Forr^ater  Bros.*  Tex- 
irbni,  Texas/  and  shipment  made  in  cars 
Df  a  iL  A  St.  P.  Ry.  D>„  care  of  Katisaa 
I  Qtj  Southern  Ry.  at  Kansas  City,  Missouri, 
I  tUli  the  privilege  to  stop  the  corn  at  Kan- 
:  iu  City  for  inspection  and  transfer.     The 
I  «orn  feaciie^j  Kansaa  City  on  Det'cmber  17tb, 
I  Ml,  was  there  unloaded »  sscked,  and  trans 
ferred  to  the  Kansas  City  Southt^rn  Railway 
(Cd^   who,    on     Decemher     31st,     1901,     is- 
|*fid  bills  of  lading  reciting  tJiat  the  corn 
l»M  laided  in  cara  No.  3845  P.  G.  and  No. 
^4l9fl  P,  G*,  that  same  was  received  of  For- 
^ttater   Bros«     and     consigned     as    foUowa: 
tripper's  oroer.    notify    Harroua    Coramis- 
'wm  Company,  Texarkana,  Texas,*  and  re- 
citing further  that  freight  14  cents  per  hun- 
^d  poxui4a  was  prepaid.,  and  one  of  tbeae 
<tJi,  to  wit,  car  'No.  3S45  P.  G.,  is  the  car 
k  controversy  in  this  suit. 

*^.  The  Harroun  Commission  Company 
I*id  no  freight  on  the  corn  from  Hudson, 
DflHth  Dakota,  to  Texarkaua,  Tt^xaa,  sks  it 
k*<i  piirchaj^ed  it  to  be  delivered  at  Texar- 
Uiu. 

"10.  The  freight  on  the  corn  from  Hudson 
«Teurkana  was  as  follows:  18  cents  per 
loo  pounds  from  Hudson  to  Kansas  City,  and 
^* cents  from  Kansas  City  to  Texarkaaa,  all 
'^^  which  was  paid  by  the  vendors  of  Har- 
^^  Commission  Company.  The  minim un 
^terstate  rate  from  Hudson,  South  Dakota, 
^  GciJdthvvaite,  Texas,  was  4*>  cents  pc^r  100 
P^JUBdi,  which  would  have  been  apportioned 
w  Njowa:  IS  cents  from  Hudson  to  Kan- 
***  Oty,  and  28  cents  from  Kanaais  City  to 
<5o1dtliwaite,  Texas,  The  G.  C.  &  S.  F.  Ry. 
t^^^.  the  T,  It  P.  Ry.  Co.  and  tbe  Kansas 
%  Southern  Ey,  Co.,  together  with  oth- 
*  <?onaecting  lines  from  Kansas  City; 
"fii^ouri,  to  Goldthwaite,  Texas,  had  ea- 
ibliihed    a    joint    tariff    of    3h    cents    per 

00  poDtida  on  sbipments  from  Kansas  City 

1  Galdthwaite  via  Texarkana  and  origiuat- 
^  in  Kansas  City,  had  agreed  on  a  division 
H  U.  S. 


of  that  rate  between  them^  and  had  filed 
tariffs  establishing  such  rate  with  tbe  In- 
terstate Commerce  Commission,  and  by  such 
steps  had  brought  itsetf  within  the  provi- 
sions of  the  in  teres  tate  commerce  laws. 

"U.  The  ECardia  Grain  Company's  officer* 
kept  themselves  informed  of  interstate  com- 
mission freight  rates  and  of  the  state  com- 
miasion  rates;  and  the  reason  why  they  con* 
iracted  for  the  com  to  be  delivered  to  them 
at  Texarkana  was  because  they  could  fill 
their  contract  with  Say  lor  &  Burnett  at 
Goldthwaite  at  about  ly^  cents  per  bushel 
cheaper  than  they  oould  if  they  bought  tbe 
corn  for  delivery  to  them  at  Kansas  City 
and  had  it  shipped  from  Kansaa  City  to 
Goldthwaite. 

"12.  At  the  time  of  the  purchase  contraet 
between  the  Hardin  Grain  Company  and  tbe 
Harroun  Commission  Company,  Hardin,  the 
manager  of  the  former  company,  intended 
that  the  corn  to  be  thereby  acquired  should 
go  to  Saylor  &  Burnett  and  should  he 
shipped  to  Goldthwaite,  from  Texarkana,  as 
soon  as  practicable,  and.  on  December  20th, 
1901,  two  days  after  this  contract  for  pur- 
cba.«ie  had  been  made,  Hardin  was  informed 
that  the  corn  with  which  Harroun  Commis- 
sion Company  expected  to  Ull  his  order 
would  be  sacked  in  Kansas  City  and  be 
shipped  out  of  KanBas  City  to  Texarkanaj 
but  at  tbe  time  of  making  the  contraet  he 
did  not  know  from  whence  tbe  coro  would 
come. 

"13.  On  December  Slst,  1901,  the  date  of 
shipment  from  Kan-sas  Cit)'  to  Texarkana* 
Harroun  Commisssion  Company  informed 
tbe  Hardin  Grain  Company  that  the  corn  to 
fill  the  *latter's  order  had  been  loadeil  to [407] 
start  to  Texarkana,  and  requested  instruc- 
tion as  to  how  tbe  corn  should  be  shipped 
frooi  Texarkana  for  the  guidance  of  F.  L. 
Atkina,  tbeir  agent  at  that  place,  who  would 
attend  to  such  res  hipping  for  the  Hardin 
Grain  Company,  aa  per  former  understand- 
ing. Thereupon  and  in  compliance  with  such 
request  hlank  bills  of  lading  were  made  out 
by  the  Hardin  Grain  Company  in  Kansas 
Qity  and  furnished  to  the  Harroun  Commis- 
sion company,  to  be  forwarded  to  F.  L,  At- 
kins. These  bills  of  lading  were  to  be  ex- 
ecuted by  tbe  Texas  &  PaciHc  Railway  Coir^- 
pany,  and  F.  L.  Atkins,  as  ag^nt  for 
the  Hardin  Grain  Company,  and  were 
for  shipment  of  the  com  to  Goldthwaite, 
Texas,  consigned  to  *Sbipper*s  order, 
notify  etc.,'  giving  the  numbers  and  in- 
itials of  cara,  which  information  had  been 
furnished  by  tbe  Harroun  Coramiasioti  Com- 
pany; and  on  January  14,  10(12,  tbe  reship- 
ment  having  been  made  as  per  instructions, 
tbe  bills  of  lading  duly  executed  by  the  Tex* 
as  &  Pacific  Ry.  Co.  were  by  Harroun  deliv- 
ered to  Hardin  Grain  Company,  who  there^ 
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upon  paid  the  Harroun  Commission  Com- 
pany $1,779.64,  the  purchase  price  previous- 
ly agreed  upon  for  the  com,  and  the  receipt 
'of  said  blank  bills  of  lading  by  the  Har- 
roun Commission  Company  was  the  first  in- 
formation had  by  that  company  of  the  in- 
tended final  destination  and  disposition  of 
the  corn. 

**14.  Neither  Hardin  Grain  Company  nor 
Harroun  Commission  Company  had  any 
store  or  warehouse  at  Texarkana,  but,  under 
the  agreement  between  the  two  companies 
(Hardin  and  Harroun).  one  F.L.Atkins,  who 
was  the  agent  of  the  Harroun  Commission 
Company,  and  stationed  at  Texarkana.  re- 
shipped  the  com  at  Texarkana  for  the  Har- 
din (irain  Company.  That  shipment  was  to 
Goldthwaite,  Texas,  over  the  Texas  &,  Pa- 
cinc  Ry.  Co.  and  the  G.  C.  &  S.  F.  Ry.  Co., 
by  bill  of  lading  reciting  its  receipt  from 
Hardin  Grain  Company,  and  consigned  to 
'Shipper's  order,  notify  Savior  &  Burnett, 
Goldthwaite,  Texas/  and  was  transferred 
under  original  seals  and  without  breaking 
packages,  to  the  Texas  &  Pacific  Ry.  Co., 
after  having  remained  in  Texarkana  five 
{4U)8]day8;  the  only  *thing  done  by  F.L.Atkins 
was  to  surr('nd<»r  tiio  Kansas  City  Southern 
bill  of  lading,  have  the  cars  set  over  on 
the  T.  &  P.  Ry..  and  take  a  bill  of  lading 
from  tlip  lattor  company.  The  corn  reached 
Texarkana  January  7th.  1002.  and  was 
shipped  out  from  Texarkana  January  13th, 
1902:  tlio  dofcndant  wa.s  not  a  party  to  the 
bill  of  ladinjr  executed  at  Texarkana. 

"15.  On  Urccmber  31«t.  1001.  Hardin  Grain 
Co.  mailed  to  Savior  &  Ihirnctt  an  invoice 
of  the  corn  in  the  form  of  an  account,  stat- 
ing: the  car  numbers  and  initial,  the  amount 
of  corn,  and  price  to  be  paid  by  Saylor  & 
Burnett." 

Mr.  Gardiner  Lathrop  argued  the  cause, 
and,  with  Me.^s.srs.  A.  B.  Browne  and  J.  W. 
Terry,  filed  a  brief  for  plaintiff  in  error: 

Transportation  of  freight  from  a  point  in 
one  state  to  a  point  in  another  is  of  itself 
interstate  commerce,  without  reference  to 
any  question  of  intended  sale  of  the  freight. 

United  States  v.  Trans-Missouri  Freight 
Asso.  ICO  U.S.  290,  41  L.  ed.  1007, 17  Sup.  Ct. 
Rep.  540.  See  also  McCall  v.  California,  136 
U.  S.  108,  34  L.  ed.  302.  3  Inters.  Com.  Rep. 
181,  10  Sup.  a.  Rep.  881;  Norfolk  &  W. 
R.  Co.  ▼.  Pennsylvania,  136  U.  S.  114.  34 
L.  ed.  3M,  3  Inters.  Com.  Hep.  178,  10  Sup. 
Ct.  Rep.  958;  Wabash,  St.  L.  &  P.  R.  Co.  v. 
Illinois,  118  U.  S.  570,  573.  574,  30  L.  ed. 
248-250,  1  Inters.  Com.  Rep.  31,  7  Sup.  Ct. 
Rep.  4;  Hanley  v.  Kansas  Citv  Soutliern  R. 
Co.  187  U.  S.  617,  47  L.  ed.  333,  23  Sup.  Ct. 
Rep.  214;  Lottery  Case  (Champion  v.  Ames) 
188  U.  S.  321,  47  L.  ed.  492,  23  Sup.  Ct. 
Rep.  321. 

Such  a  shipment  does  not  become  inter- 
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state  commerce  when  it  reaches  the  ittti 
line,  but  continues  interstate  commeree  as- 
til  delivery  at  the  final  place  of  destuiitioi 
in  the. state. 

Rhodes  v.  Iowa,  170  U.  S.  412,  42  L  ei 
1088,  18  Sup.  Ct.  Rep.  664;  Ameriean  EifL 
Co.  V.  Iowa,  196  U.  S.  133,  49  L.  ed.  417.  tf 
Sup.  Ct.  Rep.  182. 

Mere  temporary  interruption  in  the  tiu* 
sit  will  not  change  the  nature  of  the  ikip- 
ment. 

Kelley  v.  Rhoads,  188  U.  S.  1,  47  L  ei 
359,  23  Sup.  Ct,  Rep.  259. 

The  origin  and  destination  of  freight  eoD- 
:rols,  and  the  fact  that  one  or  more  of  tki 
carriers  in  the  route  transport  wholly  with- 
in the  state  of  destination  is  not  materaL 

The  Daniel  Ball  (The  Daniel  Ball  t. 
United  States)  10  Wall.  557,  19  L.  ed.891; 
Coe  V.  Errol,  116  U.  S.  517,  29  L.  e4  71S, 
6  Sup.  Ct.  Rep.  475;  Cutting  v.  Floridt  B. 
&  Nav.  Co.  3  Inters.  Com.  Rep.  665,  49  Fei 
641 ;  Houston  Direct  NaT.  Go.  ▼.  LmniM 
Co.  of  N.  A.  89  Tex.  1,  30  LJLA.  711, » 
Am.  St.  Rep.  17,  32  S.  W.  889;  Stite  f. 
Gulf,  C.  &  S.  F.  R.  Co.  (Tex.  Ctt.  App.) « 
S.  W.  542;  State  v.  Southern  Kansas  R.(3oi 
(Tex.  Civ.  App.)  49  S.  W.  252;  Fielder  f. 
Missouri,  K.  ft  T.  R.  Go.  92  Tex.  178, 41  & 
W.  633;  Gulf,  C.  &  S.  F.  R.  Co.  t.  Fort 
Grain  C3o.  (Tex.  Civ.  App.)  72  S.  W.  411. 

Property  may,  under  some  cireamitaDei^ 
be  subject  to  state  taxation  and  itiU  f^ 
main  interstate  commerce. 

American  Steel  &  Wire  Co.  r.  Speed.  IH 
U.  S.  500,  48  L.  ed.  538,  24  Sup.  Ct.  Rcf 
365 ;  Hanley  v.  Kansas  City  Southern  B.  Ca 
supra. 

Where  property  has  arrived  in  a  lUto 
from  another  state  and  is  held  iDdeftnitcly 
for  sale  at  some  future  and  contingeat  tiM 
the  taxation  of  the  same  on  tenai  of 
equality  with  other  property  in  the  iti** 
will  not  amount  to  a  regulation  of  iattf- 
state  commerce.  On  the  other  hand,  if  tki 
state  undertakes  to  levy  a  diaerimioati^ 
tax  against  such  property  in  favor  of  pi^ 
erty  produced  or  manufactured  in  thciUt^ 
the  same  would  be  a  regulation  of  v^ 
state  commerce.  Of  the  first  daaa  ait  Hck 
cases  as  Emert  v.  Missouri,  166  U.  B.  A 
39  L.  ed.  430,  5  Inters.  Com.  Bcf.  66,  U 
Sup.  Ct.  Rep.  367;  Woodruff  ▼.  Faihaa.* 
Wall.  123.  19  L.  ed.  382;  Hinson  t.  LoCt,* 
Wall.  148,  19  L.  ed.  387;  Brown  t.  Ho* 
ton.  114  U.  S.  622,  29  L.  ed.  257,  6  S^l  a 
Rep.  1091;  while  of  the  otlwr  daa  tf* 
Ward  V.  Maryland,  12  Wall.  418,  20  L  li 
449;  Welton  v.  Miaaouri,  91  U.  &  ffCS 
L.  ed.  347 ;  Cook  ▼.  PennsylTania,  97  U.  & 
566,  24  L.  ed.  1016;  Webber  t.  TlifiA 
103  U.  S.  344,  26  L.  ed.  665;  WamM** 
Michigan,  116  U.  S.  4i6b  29  L.  •!  «.« 
Sup.  Ct  Bep.  464. 
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^m  tli«  begfnming  it  wax  not  the  ptir- 
le  of  the  parties  that  this  com  ahauld 
identified  in  »nTf  way  with  the  mass  of 
3p«rtT  IB  the  stfiti^  of  Arkanaas,  but  thftt 
slioiild  go  throviL^h  the  state  of  Arkanafta 
d  be  identified  onlj  with  property  in  gen- 
%\  on  iti  a-rriva]  at  Goldtbwaite,  Texas. 
here  ii  an  analogy  between  a  case  so 
4ted  ftod  Norfolk  &  W.  R.  Co.  f.  Sims, 
>l  r.  8,  441,  4S  L.  ed,  254,  24  Sup.  Ct.  Rep. 
\l 

Hr,  Robert  Vance  Davidson  argued  the 
ixm  and  filed  a  brief  lor  defendant  in  er- 

Tk  ibipment  in  controversy  from  Tei- 
rkiM,  Texas,  to  Goldthwaite,  Tex^s,  waa 
it  an  ifiteritate  shipment,  but  originated 
li  terminate  in  the  state  of  Te%as. 
Interstate  Coramerce  Commission  v* 
rbmn,  154  U.  S.  457,  3S  L.  ed.  11150,  4 
Urn.  Com.  Rep.  545,  14  Sup.  Ct.  Rep.  1125; 
Ddmati,  N,  O,  &  T.  P.  R.  Co.  v.  Inter- 
ite  Coramerce  Com  mission,  162  U-  S.  191, 
L  ed.  937,  5  Inters.  Com.  Rep,  3Q1,  Ifl 
ip,  Ct.  Rep.  700;  New  York  ex  rel,  Penn- 
Ifmh  IL  Co.  V,  Knight,  192  U.  S,  21,  48 
ed.  325,  24  Sup.  Ct.  Rep.  202 1  Brown  v. 
ymloa,  114  U.  S.  622,  29  L.  ed.  257,  5  Sup, 
.  Epp.  1001 ;  Diatnond  Match  Co.  v.  On- 
fttgoi,  im  U.  S.  82,  92,  47  L.  ed.  394,  39S. 
5tip,  Ct.  Rep.  26e;  Coe  v,  Eirol,  116  U.  S. 
7.20  L.  ed  715,  6  Sup.  a.  Rep.  475;  Chi- 
gc  4  N.  W.  a  Cg.  v.  Osborne,  3  C.  C.  A. 
7>  4  Inters.  Com.  Rep'.  257,  10  U.  S.  App. 
0,  BE  Fed.  912;  Kentucky  &  L  Bridge  Co. 
buimile  &  K.  R.  Co.  2  L,R,A.  289,  2 
tera.  Com.  Rep.  351*  37  Fed.  til 3;  Gulf, 
4  S.  F,  R.  Co.  V.  State,  32  Tex.  Civ.  App. 
n  S.  W.  429;  Gulf,  C  ^  8.  F.  R.  Co.  v. 
*l*.^  Test.  274,  78  S.  W.  495;  Ft.  Worth 
D,  C.  R.  Co.  V.  Whitehead,  6  TeK.  Civ, 
pp.  m,  26  S.  W.  172. 

TrtnsportatJon  from  a  point  in  one  state 
^  point  in  another  state  constitutes  in- 
^ttite  commerce;  but  when  the  comraod- 
f  transported  has  re-ached  the  termina- 
*Q  of  its  journey  and  has  bo  en  delivered 
the  cooeigTiee,  it  ceases  to  hi.^  a  subject 
isteratate  commerce,  and  the  subsequent 
ipment  from  the  point  at  which  it  has 
^  delivered  to  another  point  in  the  atate 
*fl  intrastate  ghipment. 
^^  V.  Errol  and  Ft.  Worth  &  D.  C.  R. 
■  T.  Whitehead,  supra  j  Cincinnati^  N.  0. 
T.  P.  E_  Co.  Y.  Interstate  CHjmmerce  Com- 
ssbn,  162  11  S.  1S4,  40  L.  ed.  935,  5  In- 
i^Com.  Rep.  391.  16  Sup,  Q.  Rep,  TOO,  4 
m.  Com.  Rep.  332,  56  Fed.  925;  Chicjigo 
If.  W.  R.  Co,  Y.  Oaborne^  snpra;  Tntcr- 
t«  Commerce  CommisBion  v.  Bellaire,  Z. 
-.  R,  Co,  77  Fed.  942;  Interstate  Com- 
TDe  Commission  v.  Detroit.  G.  H.  &  M,  R. 
m  U.  S.  642,  42  L,  ed.  309,  17  Sup.  Ct. 
.  998;  United  States  ex  rel.  Interstate 
imerce  Commission  t.  Chicago,  K.  &  5. 
U.  S. 


R.  Co,  81  Fed.  781;  («f,  C.  A  S.  F.  R.  Co. 
V.  Miami  S.  S,  O).  30  C,  C.  A.  142.  52  U.  a 
App,  732,  86  Fed.  407;  Missouri  It  I.  R,  Tm 
4  Lumber  Co,  v.  Cape  Girardeau  &  S.  W* 
R.  Co.  1  Inters.  Com.  Rep.  607. 

When  the  corn  arrived  at  Texarkana  and 
was  delivp-red  to  the  conaigTiee  it  became 
a  part  of  the  property  situated  within  the 
state  of  Texas  and  subject  to  the  laws  of 
that  state. 

17  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  71; 
Robbins  v.  Taxiiig  District,  120  U.  S.  497, 

30  L.  cd.  697,  1  Inters.  Cbm.  Rep.  45,  7  Sup* 
a.  Rep.  592. 

The  Texas  &  Paeifle  Railway  Co.,  the 
carrier  which  transported  the  com  from 
Tesarkana  to  Fort  Worth,  and  the  pUin- 
tif!  in  error*  which  transported  it  from  Fort 
Worth  to  Goldthwaite,  were  not  shown  by 
the  evidence  to  have  had  any  agree  meat 
with  other  carriers  to  transport  said  corn, 
by  through  bill  of  ladingf  or  in  any  other 
manner,  and  upon  the  receipt  of  said  com 
at  Texarkann,  Texas,  by  the  Texas  ^  Pa* 
ci6c,  it  had  the  right  to  demand  and  re- 
ceive its  Texas  state  rate  to  Fort  Worth, 
and  the  plaintiff  in  error  its  Teitas  i^tate 
rate  from  Fort  Worth  to  Goldthwaite,  and 
neither  of  said  railroads  had  the  right  to 
charge  more  or  any  other  rate,  or  volun- 
tarily convert  a  local  shipment  into  an  in- 
terstate shipment,  especially  when  such  in- 
terstate shipment  from  Hudson,  South  Da- 
kota, to  Texarkana,  Texas*  had  terminated 
at  Texarkana,  and  the  corn  had  been  there 
delivered;  ftnd  it  is  immntennl  what  might 
have  been  the  motives  or  intentions  of  any 
of  the  parties  to  the  transaction  in  the 
shipment  of  the  corn  to  Texarkana. 

Interstate  Commerce  Commission  v.  Cin- 
cinnati, N.  0.  c^  T.  P.  R.  Co.  4  Inters.  Com. 
Rep.  332,  56  Fed.  925;  Cincinnati,  N.  0.  & 
T.  P,  R.  Cd.  V.  Interstate  Commerce  Com- 
mission, 162  U.  S.  192,  40  L.  ed.  938,  5  In- 
ters. Com,  Rep.  391,  16  Sup.  Ct.  Rep.  700; 
Southern  P.  Co.  v.  Interstate  Commerce 
Commission,  200  U.  S.  653,  50  L.  ed.  693, 
26  Sup.  Ct.  Rep,  330;  Interstate  Commerce 
Commission  V.  Baltimore  &  0.  R.  C^.  3  In- 
ters. Com.  Rep.  192,  43  Fed.  37;   T^uisville 

31  N.  R.  Co.  v.  West  Coast  Naval  Stores  Co. 
198  U.  S.  483,  49  L.  ed.  1135,  25  Sup.  Ct. 
Rep,  745;  United  States  v.  E.  C,  Knight 
Co.  156  U.  S.  13,  39  U  ed.  329,  IS  Sup.  Ct, 
Rep.  249;  Chicago  &  N.  W.  E.  Co,  v.  Ua- 
borne,  supra. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  single  question  in  the  case  is  whether, 
aa  between  Texarkitna  and  Goldthwaite,  thii 
was  an  interstate  shipment.  If  so  the  reg- 
uhitiotis  of  the  state  railroad  commission 
do  not  control,  and  the  court  erred  in  ea* 
forcing  the  penalty.     If,  however,  It  wa»  a 
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ine  corn  was  csmea  ipom  lexarKana, 
Texas,  to  Goldthwaite,  Texas,  upon  a  bill 
of  lading  which,  upon  its  face,  showed  only 
a  local  transportation.  It  is,  however,  con- 
tended by  the  railway  company,  that  this 
local  transportation  was  a  continuation  of 
a  shipment  from  Hudson,  South  Dakota,  to 
Texarkana.  Texas:  that  the  place  from 
which  the  com  started  was  Hudson,  South 
Dakota,  and  the  place  at  which  the  trans- 
portation ended  was  Goldthwaite,  Texas; 
that  such  transportation  was  interstate 
commerce,  and  that  its  interstate  character 
[4 12]  was  not  •affected  by  the  various  changes  of 
title  or  issues  of  bills  of  lading  intermedi- 
ate its  departure  from  Hudson  and  its  ar- 
rival at  Goldthwaite. 

It  is  undoubtedly  true  that  the  character 
of  a  shipment,  whether  local  or  interstate, 
is  not  changed  by  a  transfer  of  title  during 
the  transportation.  But  whether  it  be  one 
or  the  other  may  depend  on  the  contract  of 
shipment.  The  rights  and  obligations  of 
carriers  and  shippers  are  reciprocal.  The 
first  contract  of  shipment  in  this  case  was 
from  Hudson  to  Texarkana.  During  that 
transportation  a  contract  was  made  at  Kan- 
sas Cityq  for  the  sale  of  the  corn,  but  that 
did  not  affect  the  character  of  the  shipment 
from  Hudson  to  Texarkana.  It  was  an  in- 
terstate shipment  after  the  contract  of 
sale  as  well  as  before.  In  other  words,  the 
transportation  which  was  contracted  for,  and 
which  was  not  changed  by  any  act  of  the 
parties,  was  transportation  of  the  com  from 
Hudson  to  Texarkana,— that  is,  an  inter- 
state shipment.  The  control  over  goods  in 
proc<»s8  of  transportation,  which  may  be  re- 
peatedly changed  by  salee,  is  one  thing;  the 
transportation  in  another  thing,  and  follows 
the    contract    of    shipment,   until   that   is 


Kana.  wnatever  may  nave  been  ^ 
or  purpose  of  the  Hardin  compan 
to  the  further  disposition  of  tb 
a  matter  immaterial  so  far  ai 
pleted  transportation  was  cooce 

In  this  respect  there  is  no  dil 
tween  an  interstate  passenger  an 
state  transportation.  If  Hard: 
stance,  had  purchased  at  Hudson  i 
interstate  carriage  to  Texarkani 
all  the  while  after  he  reached  Tc 
go  on  to  Goldthwaite,  he  woald 
titled,  on  his  arrival  at  Tezarkaa 
ticket  from  Texarkana  to  Gold 
the  proportionate  fraction  of  tfa 
scribed  by  the  Interstate  G6mi 
mission  for  carriage  from  HvdM 
thwaite.  The  one  contract  of  1 
companies  having  been  finished 
make  a  new  contract  for  hii 
Goldthwaite,  and  that  would  be 
the  law  of  the  state  within  widt 
riage  was  to  be  made. 

The  question  may  be  looked  i 
other  point  of  view.  '  Supposing 
of  goods  was  shipped  from  GoU 
Texarkanna  under  a  bill  of  ladiii| 
only  that  transportation,  and  sup 
the  laws  of  Texas  required,  subj 
alty,  that  such  goods  should  be  < 
particular  kind  of  car,— can  tb 
doubt  that  the  carrier  would  be 
the  penalty,  although  it  should  i 
the  shipper  intended,  after  the 
reached  Texarkana,  to  forward  tk 
other  place  outsu*-"  the  state f  T 
question  in  other  words, — if  tlM 
tract  of  shipment  wai  for  local 
tion,  would  the  state  law  in  rai 
mode  of  transportatioii  be  wt  ob 
Federal  law  in  reepeei  to  inten 


fi,  and  utlIo; 


Waix^ice  t.  Abaici, 
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and  unloaded  aod  osed  tliat  c&r 
k  Texarkaaa*  It  must  be  re  mem - 
t  tlie  ooro  was  not  paid  for  by  tbe 
ompan^  until  its  receipt  in  T^x- 
It  w»»  paid  for  on  receipt  and  de- 

tbe  Hardin  company.  Tlipn,  and 
|ien,  did  the  Ha^rdin  company  hn^e 
\  to  and   control   of  the  corn*  and 

after  tbe  first  pontrart  of  trans- 
[  had  bc^n  eompletf^d. 
it  further  be  remembered  that  no 
idinw  was  issued  frorn  Texarkana 
Lwajte  tin  til  after  the  arrival  of  tbe 
Texarkana,  the  completion  of  tbe 
fact  for  tranaportation,  the  aecept- 

piyraeot  bj  the  Hardin  company. 

caj^i  it  would  work  tbe  grossest 
to  a  carrier  if  it  could  not  rely  on 
%ct  of  shipment  it  bas  m»d(^,  know 
it  waa  boiind  to  olwy  tbe  state  or 
aw,  or,  obeying^  the  former^  find 
Acted  in  penalties  for  not  obeying 
ii  the  other  jurisdictjoijt  simply  be- 
\  shipper  intended  a  transportation 
hat  specified  in  tbe  contract*  It 
reme  til  tiered  that  ther^  Is  no  pre- 

that  a  transportation  when  coni- 
!  to  be  continued,  beyond  the  at  ate 
id  the  carrier  ought  to  be  able  to 
pon  tbe  contract  which  it  haa  made, 
t  conform  to  the  liability  imposed 
eontraet. 

!  no  error  in  the  proceedings ,  and 
nent  of  the  Supreioe  Court  of  Tex- 


WALLACE,  Will  Wallace,  Verge 
lodwin,  et  aL,  Plffs.  in  Err^ 

XA  ABAMS,  for  Herself  and  as 
1  Guardian  and  Next  Friend  of 
McEwain  and  Roma  McSwain,  Her 
Children. 

S.   C.   Reporter's   ed.   41 5-126. J 

new  remedy  by  review  in  citiseii- 
sea — vested  rigbta. 
ngrese  could  constitutionally  em- 
e  Choctaw  and  Cbicka^aw  citizen- 
t,  created  by  the  act  of  July  I, 
Stat,  at  L,  641,  chap.  1S62),  to  re- 
annul,  for  irregularities,  the  jiid«^- 

the  United  States  courts  of  the 
rritory  in  Indian  citizenabip  cases, 

by  the  terms  of  the.  act  of  June 


10,  1896  (29  Stat,  at  L.  33?*,  340,  chap,  39g), 
thoae  judgments  bad  become  final. 
Judgments — test  case— effect  as  to  pefsons 
not  partiea. 
2.  A  decree  of  the  Choctaw  and  Cfhicka- 
saw  citizenship  court  in  the  teat  case  against 
ten  persons  who  had  been  admitted  to  citi* 
zenship  or  earolmcnt  by  tbe  United  States 
courts  in  the  Indiao  territory,  vacating,  for 
certain  irregularities,  tbe  judgments  of  those 
courts,  is  binding  on  a  person  similarly  sit- 
uated who  was  not  made  a  party,  but  who 
did  not  avail  himself  of  his  privilege,  under 
the  act  of  July  1»  1902*  to  transfer  bis  indi- 
vidual  case  from  the  territorial  court  to  the 
citizenship  courts  but  chose  to  abide  the  out- 
come of  the  case  against  the  ten  represent- 
atives of  kii  class. 

[Ko.  290.] 

Argued  December  21,  1906.    Decided  Febru- 
ary 25,  1907. 

IN  ERROR  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit 
to  review  a  jud^uvont  which  afiirmed  a  judg- 
ment of  tbe  United  States  Court  of  AppeaJa 
of  the  Indian  Territory,  which  bad,  in  turn, 
atHrmed  a  judgment  of  the  United  8tat«i 
Court  for  the  Southern  District  of  that  ter- 
ritory,  io  favor  of  plaintiffs  in  an  action 
to  recover  the  poasaasion  of  real  property. 
Affirmed, 

See  same  ease  below,  74  C  G.  A,  540,  149 
Fed.   716. 

The  facts  are  stated  in  the  opinion* 

Mr.  A*  G,  Cnice  argued  the  eause,  and, 
with  Messrs.  W.  I.  Cruee  and  W.  R.  Bleak- 
more,  filed  a  brief  for  plaintiffs  in  error: 

The  citizensbip  court  waa  not  a  court, 
but  a  commission;  it  was  but  an  arm  of 
the  administrative  branch  of  the  govern- 
ment; jt  could  not  exercise  judicial  func- 
tions, and  therefore  could  not  vacate  a  de- 
cree entered  by  the  regularly  established 
courts. 

Ex  parte  Joins,  191  U.  S.  03,  48  L.  ed.  110» 
24  Sup.  Ct.  Rep.  27;  Re  Vidal,  179  U.  S- 
120,  45  L.  ed.  118,  21  Sup.  Ct,  Rep.  48;  Gor- 
don V.  United  States,  2  Wall.  5fll,  17  L.  ed* 
921,  117  U,  8,  097,  702. 

If  it  should  be  conceded  that  the  citizen* 
ship  court  wa»  a  judicial  body,  then  its  de- 
cree, wherein  it  sought  to  set  aside  the  de- 
crees admitting  parties  to  citiKensbip,  ia 
insiiilicient  to  accomplisb  that  purpose  aa 
to  any  other  than  tbe  ten  defendaxttfl  in 
that  case. 


On  the  constitutionality  of  retro- 
vs — see  notes  to  Franklin  County 
School  V.  Bailey,  10  L.R.A.  407; 
nty  V.  Baldwin,  28  L.  ed.  U.  S. 
>arte  Medley,  33  L.  ed.  U.  S.  835; 
itz  V.  Beverly,  41  L.  ed.  U.  S.  94. 
lusiveness  of  judgments  generally 
es  to   Sharon  v.  Terry,  1  LJIA. 


572;  Bollong  v.  Schuyler  Nat.  Bank,  3  L. 
R.A.  142;  Wiese  v.  San  Francisco  Musical 
Fund  Soc.  7  L.R.A.  677;  Morrill  v.  Morrill, 
11  L.R.A.  155;  Bank  of  United  States  v. 
Beverly,  11  L.  ed.  U.  S.  76;  Johnson  Steel 
Street  R.  Co.  v.  Wharton,  38  L.  ed.  U.  S. 
429;  and  Southern  P.  R.  Co.  v.  United 
States,  42  L.  ed.  U.  S.  355. 
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SUFBEME  GOUBT  OF  THE  UNITED  STATES. 


Oct.  TBm, 


The  Mollie  Hamilton  v.  Paschal,  9  Heisk. 
SOS;  1  Black,  Judgm.  S  116;  Harwood  y. 
Cincinnati  &  G.  Air-Line  R.  Go.  84  U.  S.  78, 
21  L.  ed.  5^. 

Gongress  cannot,  constitutionally,  submit 
the  opinions  of  the  Supreme  Gourt  to  re- 
Tiew  by  other  and  subordinate  tribunals. 

Re  Vidal,  179  U.  S.  126,  45  L.  ed.  118,  21 
Sup.  Ct.  Rep.  48;  Gordon  v.  United  States, 
supra;  La  Abra  Silver  Min.  Go.  v.  United 
States;  175  U.  S.  423,  44  L.  ed.  223,  20  Sup. 
a.  Rep.  168;  United  States  v.  O'Grady.  22 
Wall.  641.  22  L.  ed.  772. 

It  would  be  difficult  to  find  a  case  illus- 
trating more  forcibly  the  importance  of  the 
doctrines  of  res  judicata  than  the  one  at 
bar. 

United  States  v.  Galifomia  &  0.  Land  Co. 
192  U.  S.  355,  48  L.  ed.  476,  24  Sup.  a. 
Rep.  266;  Werlein  v.  Now  Orleans,  177  U. 
S.  390,  44  L.  ed.  817,  20  Sup.  a.  Rep.  682; 
Davis  V.  Brown,  94  U.  S.  428,  24  L.  ed.  206 : 
United  States  v.  Throckmorton.  98  U.  S. 
61,  25  L.  ed.  93;  Dukes  v.  Goodall,  5  Ind. 
Terr.  145,  82  S.  W.  702;  Coolcy,  Const. 
Lim.  7th  ed.  pp.  79^1;  2  Black,  Judgm.  §§ 
600,  503. 

Judgments  and  decrees  are  immune  from 
legislative  attack. 

^klcCullouprh  V.  Virginia.  172  U.  S.  102,  43 
L,  ed.  382,  10  Sup.  Ct.  Rpp.  i;J4. 

The  power  to  vacate  judgments  is  an  en- 
tirely different  matter  from  the  power  to 
reverse  judgments.  It  is  a  power  inherent 
in,  and  to  be  exercised  by,  the  court  which 
renders  a  judgment,  and  to  that  court,  and 
no  other,  applications  to  set  aside  judg- 
ments should  be  made. 

1  Black,  Judgm.  §  207. 

The  act  providing  for  the  creation  of  the 
citizenship  court  was  class  legislation,  and 
therefore  unconstitutional. 

Cooley,  Const.  Lim.  7th  ed.  pp.  556,  560. 

The  metluxis  adopted  by  Congress  in  es- 
tablishing the  court  of  private  land  claims 
and  vesting  it  with  jurisdiction,  and  in  es- 
tablishing United  States  courts  in  the  In- 
dian territory,  and  vesting  them  with  ju- 
risdiction to  determine  matters  of  citizen- 
ship, and  in  providing,  in  both  cases,  for 
appeals  to  this  court,  are  strikingly  simi- 
lar. In  each  case  the  court  was  a  creature 
of  Congress.  In  each  case  the  matters  sub- 
mitted to  it  for  determination  were  ques- 
tions over  which  Congress  had  plenary  pow- 
er, and  which  it  might  havt*  <lotormined  by 
direct  enactment,  without  the  intervention 
of  any  other  agency.  In  lM>th  cases  ap- 
r  peals  were  allow«»d  to  this  court. 
t         It   was   distinctly   held   in   the  Coe   Case, 

■  that   the   court   of  private   land  claims,   as 

■  well  as  this  court,  on  appeal,  was  exorcising 
I  judicial  power,  and  that  Congress  derive<l  its 

power  to  create  such  court  and  vest  it  with 
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judicial  power  from  the  ConBtitutioiL  8o 
far  as  the  principle  under  discuuion  ii  in- 
volved, it  is  impossible  to  differentltte  thi 
two  cases. 

United  States  v.  Goe,  166  U.  8.  76,  9  L 
ed.  76,  15  Sup.  Ct.  Rep.  16.  See  also  Unitfd 
States  V.  Arredondo,  6  Pet.  691,  8  L  ei 
547;  United  States  v.  Old  Settlers,  148  C. 
S.  427,  37  L.  ed.  600,  13  Sup.  a.  Rep.  CSa 

Congress  may  relinquish  or  Burrender  its 
plenary  power  over  political  questioni,  ud 
this  power,  once  surrendered,  may  nerer  k 
resumed. 

Re  Heff,  197  U.  8.  488,  49  L.  ed.  MS,  8 
Sup.  Ct.  Rep.  606;  Astiazaran  t.  Sutar 
Rita  Land  &  Min.  Go.  148  U.  8.  80,  S7  L 
ed.  376,  13  Sup.  Ct.  Rep.  457;  Den  ex  doL 
Murray  v.  Hoboken  Land  ft  Impror.  Go.  U 
How.  272,  15  L.  ed.  372;  United  8Utei  t. 
Duell.  172  U.  S.  673,  43  L.  ed.  680,  19  Si^ 
Ct.   r.ep.  286. 

The  cases  cited  by  the  drcoit  oowt  of 
appeals  do  not  sustain  the  ttatemnt  of 
that  court  that  the  legislative  departmeit 
of  the  government  has  the  right  to  gnat  i 
new  trial. 

Sampeyreac  v.  United  States,  7  Pel  4 
8  L.  ed.  665;  Freeborn  v.  8iiiith,  2  WiL 
160,  17  L.  ed.  022;  Garrison  ▼.  New  Yo* 
21  Wall.  106,  22  L.  ed.  612;  Freelud  t. 
Williams,  131  U.  S.  406,  33  L.  ed.  ISS,  I 
Sup.  a.  Rep.  763;  Grisar  v.  MeDowell,  I 
Wall.  363,  18  L.  ed.  863;  U  Abn  Silvtf 
Min.  Co.  V.  United  States,  176  U.  8.  423,44 
L.  ed.  223,  20  Sup.  a.  Rep.  168;  FMiar 
huysen  v.  Key  ( Frelinghuvsen  v.  Uniti 
States)  110  U.  S.  63.  28  l!  ed.  7L  3  Sif 
Ct.  Rep.  462:  Emblen  v.  Lincoln  Und  On 
42  G.  G.  A.  490,  102  Fed.  550. 

The  proceedings  in  the  citizenship  coot, 
whereby  it  undertook  to  vacate  the  decnco 
of  the  United  States  courts,  were  not  doe 
process  of  law. 

Den  ex  dem.  Murray  v.  Hoboken  Land  k 
Improv.  Go.  and'  Freeland  v.  Willis nu.  * 
pra. 

Can  it  be  that,  because  the  Dawes  Coa- 
mission,  for  more  than  four  years,  itSki 
in  the  discharge  of  its  duty,  Hill's  title  to 
the  land  is  to  be  defeated,  when  he  had 
discharged  every  duty  incumbent  upon  his 
to  perfect  that  title? 

Lytle  V.  Arkansas,  0  How.  314,  13  L  fli 
153. 

Allotment  is  a  setting  apart  and  apyfl^ 
tioning  of  the  property  formerly  held  by 
joint  owners,  so  that  each  one  may  hold  il 
severalty  his  own  specific  share. 

2  Am.  &  Eng.  Enc  Law,  2d  ed.  Ui; 
Glenn  v.  Glenn,  41  Ala.  677. 

The  treaty  eonverts  the  tribal  prapertf 
into  individual  property,  and  the  membMl 
of  the  tribe  take,  at  the  date  of  the  tmtyi 
a  fee  simple  title  to  their  ehare  of  the  li^ 
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m. 


Wallace  t,  Adams. 


rikb  litle  becomes  definite  and  fixed  aa 
QOD  u  tile  land  is  located. 

Umt«d  States  v,  Brooks,  10  How.  442,  13 
L  ed.  189;  Doe  ex  dem.  Mann  v.  Wilson, 
B3H&W.  457,  16  L.  ed.  5S4}  Crews  v.  Bur- 
^  I  Black,  353,  17  L.  ed.  91 1  Beat  v; 
M  (Best  V.  Doe)  18  Wall  112,  21  L.  ed. 
IBS;  Xew  York  Indiana  v.  United  States, 
no  U.S.  I.  i'2  L.  ed.  927,  18  8up.  Ct.  Rep. 
fiai;  JoDtJS  V.  MeehRn,  175  U.  S.  I,  44  L. 
iltt,20  Sup,  Ct.  Rep.  L 

Thf  defendant  took  m  vested  intereat  to 
Ibe  land  tn  ijont  rove  raj,  and  tfaia  interest 
^d  sot  be  devested  without  compensation, 
ll  Kent,  Com.  202;  FletclW'f  v.  Peck,  e 
BtteiS:,  3  L.  ed.  16>2. 

I  Mr,  Jickson  H.  Ralston  also  argued  the 
mm,  indt  with  Messrs.  Frederick  L.  Sid- 
dcHis  tnd  William  E.  Riehardsou^  also  tied  a 
fciief  for  plain  tiffs  in  error: 

Wm  it  within  the  power  of  the  eoutt, 
Bate  anj  theory  of  chaneery  powers,  to 
ikntkoa  ten  defendmita  aa  representativee 
^  ^be  separate  rights  of  three  thousand 
people! 

Sfbens  V,  Congrevej  4  Euss.  Ch*  576; 
fttker  w.  Rogers,  Sel.  Cfts,  t.  King,  34  j 
fWston  V.  Hightower,  17  Ga.  1 ;  Baker  v. 
^!juid,  5  Sawy.  666,  Fed.  Cas,  Ko.  777; 
ifm  t.  Carver,  17  How.  591,  15  L.  ed.  IT&j 
'Urith  V,  Swornfltedt,  16  How.  288,  14  L. 
1  M;  Bank  of  United  States  v.  White, 

hi  262,  8  h.  ed.  938. 

A  bill  to  impeach  a  decree  for  fraud  is 
-niied  generally  an  original  bill  in  the  na- 
'tc  of  a  bill  of  review,  partaking  of  the 
lamct^r  of  both  classes  of  bills,  though,  in 
B  essential  features,  it  is  an  original  and 
id f pendent   proceeding* 

3Euc.  PI.  &  Pr,  p.  010, 

In  Harwood  v.  Cincinnati  &  C,  Air- Line 
■'  C«.  17  Wall.  78,  21  L.  ed,  558,  it  was 
^ted  that  an  attempt  to  impeach  a  decree 
^  joining  the  original  party  plaintiff  was 
l^iMt  authoritj  and  principle. 

In  [ts  eaaence  a  judgnient  of  citi^enahip 
'  to  be  compared  to  a  judgment  of  natural- 
*tioo,  dealing,  as  both  do,  with  the  rela- 
oi»  between  the  man  and  the  government 
i^d^f  which  he  would  plaoe  himself. 

Wben  tbe  courts  have  undertaken  to  deal 
Uh  matters  of  naturalization,  they  have 
■^ted  their  power  afl  judicial,  and  their 
i^gments  are  entitled  to  the  same  degree 

ian^ity  in  sucb  cases  as  are  their  ji^dg- 
«iita  In  any  other  cases  within  their  juris- 
ction, 

Spratt  V.  Spratt,  4  Pet.  406,  7  L.  ed.  901; 
be  Acorn,  2  Abb.  (U.  S.)  434,  Fed.  Caa. 
D.  £&;  United  States  v,  Gleason,  TS  Fed. 
T;  Pintsch  Compressing  Go.  v.  Bergin,  84 
d.  Jfl;  Seott  v.  Strobacb,  49  Ala.  4@S; 
:  part«  Enowlas,  6  Ga,L  301 ;  State  ex  rel. 
own  V.  Macdonald,  24  Minn.  59 ;  McCarthy 
>4  U.  8.  U.  a,  Book  51. 


V.  Marsh,  5  N.  T.  2S4^  People  v.  Seyder, 
41  R  V,  409  J  Com.  v.  Towlea,  5  Leigh,  746; 
State  ex  rel.  Kickhnsh  v.  Hoefllnger,  35  Wis. 
400:  State  ex  rel.  Laey  v.  Brandhorst,  156 
Mo.  457,  TO  Am.  St.  Rep.  538,  56  S.  W. 
1094  r  United  States  v.  Norsch,  42  Fed.  417; 

3  Moore^s  Dig.  of  Internatiotial  Law,  title 
"Nationality,"  p.  ,iOO. 

Mr.  George  A.  Mansfield,  by  special  leave 
of  court  argued  the  cause,  and,  with  Messrs. 
J.  F.  McMurray  and  Melven  Cornish,  filed 
a  brief  for  the  Choctaw  and  Chickasaw  Na- 
tions * 

Congress,  aiter  a  eorefQl  ^icamination  and 
consideration  of  the  matter,  and  after  ret* 
ommendations  by  the  officers  charged  with 
that  duty,  decided  that  the  establishment 
of  the  Choctaw  and  Chickasaw  citizenship 
court  was  necessary  and  desirable  j  neces- 
sary to  do  justice  to  the  nations,  and  de- 
sirable from  the  standpoint  of  the  goveFn- 
mentt  as  permitting  the  administration  of 
the  estate  of  its  wards,  and  enabling  it  to 
bring  to  a  flnal  and  correct  conclusion  all 
matters  intrusted  to  its  care  as  guardian. 

This  was  a  necessary  and  proper  exer- 
cise of  the  power  of  Congress.  It  was  nec- 
essary to  save  the  nations  from  fraud  and 
wrong,  and  Congress  had  the  power  to  de- 
termine what  means  were  necessary  to  that 
end. 

M'Culloeh  V.  Maryland,  4  Wheat.  316-344, 

4  L.  ed.  579-586;  Stephens  v.  Cherokee  Na- 
tion, 174  U.  S.  445,  43  L.  ed.  1041,  19  Sup. 
Ct.  Rep.  722;  United  States  v.  Ka^ama,  118 
U.  S.  375,  30  L.  ed.  228,  6  Sup.Ct.  Rep. 
1109. 

The  manner  of  its  exercise  is  a  matter  of 
legislative  direction,  and  cannot  be  controlled 
by  the  courts. 

Cherokee  Nation  v.  Hitchcock,  187  U,  S, 
308,  47  L.  ed.  ISO,  23  Sup.  Lt.  Rep.  115; 
Lone  Wolf  v.  Hitchcock,  187  U.  S.  565,  47 
L,  ed,  306,  23  Sup,  Ct.  Rep.  210. 

Congress  is  no  more  bound,  when  con- 
vinced of  wrongs  such  as  those  shown  in 
these  cases,  to  let  an  act  of  the  commission 
or  the  court  stand  without  further  investi- 
gation, than  it  would  be  by  its  own  act. 
Congress  not  only  has  the  power,  but  it  is 
clothed  with  the  dnty,  of  taking  whatever 
steps  seem  proper  and  right  to  it  to  insure 
a  fair  and  just  administration  of  this  sa- 
tate. 

Stephens  v.  Cherokee  Nation,  174  U.  S. 
477,  478,  43  L.  ed.  1062,  1053,  19  Sup,  Ct. 
Rep.  722;  Cherokee  Nation  v,  Hitchcock  and 
Lone  Wolf  V,  Hitchcock,  supra. 

Doubts  as  to  the  validity  of  tegislatiom 

should  be  resolved  in  favor  of  oonstitutioii* 

ality. 

'      Cooley,  Const.  Lim.   6th   ed.    210,    217; 
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Fletcher  v.  Peck,  6  Cranch.  87,  128,  3  L.  ed. 
162,  176. 

In  this  case  it  appears  that  the  legislation 
has  been  carefully  considered  by  Congress, 
that  the  need  for  such  legislation  was  fully 
recognized,  and  that  it  embraced  a  deliber- 
ate conclusion  of  a  co-ordinate  branch  of 
the  government,  which  is  entitled  to  great 
weight  by  the  courts. 

M'Culloch  V.  Maryland,  4  Wheat.  316, 
423,  4  L.  ed.  579,  605. 

In  all  cases  where  it  appears  that  Con- 
gress had  the  power  to  legislate,  the  courts 
are  not  at  liberty  to  inquire  into  the  proper 
exercise  of  the  power,  but  will  assume  that 
it  has  been  properly  exercised. 

United  States  v.  Des  Moines  Nav.  &  R. 
Co.  142  U.  S.  510,  544,  35  L.  ed.  1099,  1109, 
12  Sup.  Ct.  Rep.  308;  Cooley,  Const.  Lim. 
5th  ed.  222;  Angle  v.  Chicago,  St.  P.  M. 
&  0.  R.  Co.  151  U.  S.  1,  18,  38  L.  ed.  55, 
64,  14  Sup.  Gt.  Rep.  240;  Lindsey  &  P.  Co. 
V.  Mullen,  176  U.  S.  126,  146,  44  L.  ed.  400, 
408,  20  Sup.  Ct  Rep.  325;  Luther  v.  Bor- 
den, 7  How.  1,  47,  12  L.  ed.  581,  601 ;  Tay- 
lor V.  Beckham,  178  U.  S.  548,  580,  44  L.  ed. 
1187,  1201,  20  Sup.  a.  Rep.  890,  1009. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

This  was  an  action  commenced  in  Sep- 
[419]tember,  1904,  by  *Mr8.  Ella  Adams,  for  her- 
self and  her  minor  children,  defendants  in 
error,  in  the  United  States  court  for  the 
southern  district  of  the  Indian  territory,  to 
recover  possession  of  a  tract  of  land  in  that 
territory.  Defendants  answered,  and,  upon 
trial,  judgment  was  rendered  in  favor  of 
plaintiffs.  This  judgment  was  sustained  by 
the  United  States  court  of  appeals  of  the 
Indian  territory,  and,  on  further  appeal,  re- 
affirmed by  the  United  States  circuit  court 
of  appeals  for  the  eighth  circuit.  143  Fed. 
716. 

The  case  arises  out  of  the  legislation  of 
Congress  designed  to  secure  the  disintegra- 
tion of  the  tribal  organization  of  the  Five 
Civilized  Tribes  in  the  Indian  territory,  and 
the  distribution  of  the  property  of  those 
tribes  among  the  individual  Indians.  A 
full  ri8um4  of  this  legislation  and  the  gen- 
eral litigation  following  it  is  to  be  found 
in  Stephens  v.  Cherokee  Nation,  174  U.  S. 
445,  43  L.  ed.  1041,  19  Sup.  Ct  Rep.  722, 
and  a  full  statement  of  the  facts  in  this 
case  is  to  be  found  in  the  opinion  of  the 
United  States  circuit  court  of  appeals.  An 
entire  restatement  of  these  matters  is,  there- 
fore, unnecessary. 

There  is  but  a  single  matter  to  be  deter- 
mined. As  counsel  for  plaintiffs  in  error 
■ay: 

"The  assignment  of  errors  presents  but 
one  question.  If  the  decree  of  the  Choctaw- 
650 


Chickasaw  citizenship  court,  in  the 
known  as  the  Riddle  Case,  vacatec 
cree  that  defendant.  Hill,  bad,  tin 
procured  in  the  United  States  oour 
southern  district  of  the  Indian  I 
wherein  he  was  adjudged  to  be  a  m 
the  Choctaw  tribe  of  Indians,  t 
slioiild  be  aTirmed.  If  it  did  not,  j 
be  reversed." 

To  properly  appreciate  and  rightl] 
this  single  question  tome  thinge  in 
tory  of  the  legislation  and  litigatioi 
so  some  of  the  facts  in  this  case 
noticed. 

In  order  to  divide  the  lands  of  t 
dian  nations  an  enumeration  of  t 
viduals  entitled  thereto  became  n 
By  the  act  of  March  3,  1893  (27 
L.  645,  chap.  209,  f  16),  the  commi 
the  Five  Civilized  Tribes,  general!} 
as  the  *Dawes  Commission,  was  em 
to  negotiate  and  extinguish  the  trfl 
to  the  lands  and  to  make  an  mllotmsi 
of  to  the  members  of  the  tribe  in  sf 
By  that  of  June  10,  1896  (^  SU 
339,  340,  chap.  398),  the  eomraiss 
authorized  to  hear  the  application 
termine  the  right  of  each  applie 
citizenship  in  either  of  these  tribi 
act  also  granted  an  appeal  to  thi 
United  States  district  coait  in  tht 
territory  to  any  party  aggrieved 
ruling  of  the  commission,  and  deda; 
the  judgment  of  that  eouit  shoold 
It  required  the  commissicm  to  aaki 
plete  roll  of  the  citiaens  of  mA 
tribes,  to  be  "hereafter  held  and  en 
to  be  the  true  and  correct  rolls  of 
entitled  to  the  rights  of  dtinnship 
several  tribes."  Hill,  who  is  the  p 
defendant,  applied  to  be  enrolled  M 
zen  of  the  Choctaw  Nation,  and  his 
tion  was  finally  sustained  by  the  ooi 
he  was,  on  March  8,  1898,  a4JB4ii 
a  member  of  the  Choctaw  tr 
blood  and  entitled  to  be  obnI 
such.  The*  land  in  controversy  \ 
lected  and  taken  possession  of  bj  kfa 
lianoe  upon  this  adjudication  of 
ship.  On  July  1,  1898,  Congnss  pi 
act  (30  Stat,  at  L.  69^  ehap.  64S) 
ing  to  the  tribes  an  appeal  to  ths  C 
Court  from  the  judgments  of  tts 
States  courts  of  the  Indian  UkA 
citizenship  cases.  Under  the  auUi 
this  act  many  of  these  eases  wen  I 
to  this  court,  which  afflrmed  the  Jii 
Stephens  t.  Cherokee  NatkMi«  aBfi 
March  21,  1902,  an  agresment  «■ 
between  the  United  SUtee  and  ths  i 
and  Chickasaw  Nations,  wUdi  w 
firmed  by  act  of  OongroM  Jn^j  1.  li 
Stat  at  L.  641,  ehap.  ISeS).  This  w% 
and  act  wen  sabstantiallj  tkat  i 
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^&tfffii  fta  the  Choctaw  and  ChickasapW  citi' 
KOiklp  couxt  should  lie  erected,  and  th&t 
tbAt  court  ahould  have  power,  in  a  suit  in 
equity  ferotight  by  either  or  both  of  these 
tribes  aiBiDst  any  ten  persons  who  had  beem 
idmitted  to  citizenship  or  enrolment  by  the 
terma  &f  the  judgments  of  the  severfil  Unit- 
lid  States  court.«i  in  the  Indian  territory,  as 
(upreKUtatives  *of  all  persons  similarly  sit- 
'ktedr  to  determine  whether  the  judgments 
of  those  courta  should  be  anjiulled  on  ac- 
^o^t  of  certain  alleged  Irregularitiea.  TIig 
i^Mmpnt  and  act  also  provided  that,  in 
on  tie  eitizensbip  eourtj  should  decide 
tkt  Dioia  judgments  should  be  annulled  the 
pipers  in  any  action  in  those  courts,  wherein 
ntcJi  a  fudgment  had  l>een  rendered^  should, 
spoa  ieaaonable  application  of  either  party, 
|i  tiBDsf erred  ta  the  citizenship  court, 
vlleli  tbould  proceed  to  a  hearing  and  de- 
IteiuBaUon  of  the  question  of  citizenship. 
PiKJer  this  agreement  and  act  the  court  was 
tlttabJiahed  and  test  suit  brought^  in  which 
11  dfcree  was  entered  to  the  effect  that  the 
Wf&cQU  of  the  United  States*  courts  in  the 
lili*ii  territoijj  whereby  persons  were  ad- 
bitted  tn  citizenship  in  the  Choctaw  and 
plJhiekaiaw  Nations  under  the  act  of  June 
%  UH,  were  annulled  and  vacated.  Hill 
yu  aot  named  a  party  in  that  test  suit, 
!ll»r  did  he  thefeafter  apply  for  a  transfer 
■  his  case  to  the  citizenship  court.  The 
■bom  gtalement  of  facts  is  sufficiently  full 
ht  to  understanding  of  the  single  question 
pnaented  for  deterniination* 

Tljftt  aingle  quest  ion  may  be  divided  into 
t»o.  Ptrst,  was  the  decree  in  the  Indian 
imilory  eourt  declaring  Hill  a  citizen  a 
ffiidil^^  beyond  the  power  of  Congress  to  in 
■aj" manner  disturb!  This  was  answered  in 
tte  Stephens  Caae,  supra.  In  thitt  case  we 
htld  that  Congress  could  authorize  a  review 
•f  the  judgments  of  the  United  States  courts 
4l  the  Indian  territory  in  citizenship  cases, 
in<i  this  although,  by  the  terms  of  prior 
^iilition^  those  judgments  had  become  fi- 
V^<  While  sustaining  the  act  authorizing 
iaeh  review  and  providing  for  appeals  to 
^3  Ciourt,  we  construed  it  aa  limiting  the 
*fpe!a]a  to  the  que-stion  of  the  const itutional- 
%  or  validity  of  the  legislation,  and  not 
•i  hringing  before  us  the  facts  in  the  in- 
itaneet  of  all  applications  for  cittzenship. 
htht  opinion  (page  477,  L.  ed.  page  1052, 
Sup.  Ct.  Rep.  page  734)    we  said: 

"The  contention  is  that  the  act  of  July  l, 
l^S,  in  extending  the  remedy  by  appeal  to 
flua  coiirt,  was  invalid  bfimiise  rc*trospective, 
an  JTiTasiou  of  the  judicial  domain,  and  de- 
I  itmctive  *of  vested  rights.  By  its  terms  the 
*et  was  to  operate  retrospect  ively^  and  as  to 
^t  it  mav  be  observed  that  wh  ile  the  g ener- 
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al  rule  is  that  statu tei  ihould  be  bo  construed 
as  to  g]?e  them  only  prospective  operation, 
yet,  where  the  language  expresses  a  contrary 
intention  in  unequivocal  terms,  the  mere 
fact  that  the  legislation  is  retroactive  does 
not  necessarily  render  it  void, 

''And  while  it  is  undoubtedly  true  that 
legislatures  cannot  set  aside  the  judgments 
of  courts,  compel  them  to  grant  new  trials, 
order  the  discharge  of  offenders,  or  direct 
what  steps  ahall  be  taken  in  the  progress  of 
a  judicial  inquiry,  the  grant  of  a  new  rem- 
edy by  way  of  review  has  been  often  sus- 
tained under  particular  eircumstaneeB.  Cal- 
der  V.  Bull,  3  Dall.  386,  1  L.  ed.  64S;  Sam- 
peyreac  v.  United  States.  7  Pet.  222,  8  L. 
ed.  665;  Freeborn  v.  Smitli,  2  Wall.  160, 
IT  L.  ed.  922;  Garriaon  v.  New  York,  21 
Wall.  196,  22  L.  ed.  612;  Freeland  v.  Wil- 
liams, 131  U.  S.  405,  33  L.  ed.  1&3,  9  Sup. 
Ct.  Rep.  763;  Essex  Public  R^ad  Board  v. 
Skinklc,  140  U.  S.  334,  35  L.  ed.  446,  11 
Sup.  Ct.  Hep.  790. 

"The  United  States  court  in  Indian  ter- 
ritory is  a  legislative  court  and  was  au- 
thorized to  exercise  jurisdiction  in  these 
citizenship  eases  as  a  part  of  the  machinery 
devised  by  Congress  in  the  discharge  of  its 
duties  in  reapect  of  these  Indian  tribea; 
and,  assuming  that  Congress  possesses  ple- 
nary power  of  legislation  in  regard  to  them,  • 
subjeet  only  to  the  Constitution  of  the  Unit- 
ed States,  it  follows  that  the  validity  of 
remedial  legislation  of  this  sort  cannot  ba 
questioned  unless  in  violation  of  some  pro- 
hibition of  that  instrument. 

"In  its  enactment  Congress  haa  not  at* 
tempted  to  interfere  in  any  way  with  the  ju- 
dicial department  of  the  government,  nor 
can  the  act  be  properly  regarded  as  destroy- 
ing any  vested  right,  since  the  right  'asserted 
to  be  vested  is  only  the  exemption  of  these 
judgments  from  review;  and  the  mere  ex* 
pectation  of  a  share  in  the  public  lands  and 
moneys  of  these  tribes,  if  hereafter  distrib- 
uted, if  the  applicants  are  admitted  to  citi- 
zenship, cannot  be  held  to  amount  to  such 
an  absolute  right  of  property  that  the  orig- 
inal cause  of  action,  'which  is  citijsenship  or 
not,  is  placed  by  the  judgment  of  a  lower 
court  *beyond  the  power  of  re-examination  [423] 
by  a  higher  court,  though  suhsequcntly  au- 
thorised by  general  law  to  exercise  jurisdic- 
tion." 

ThU  decision  established  that  no  such 
vested  right  was  created  by  the  proceedings 
of  the  Dawes  Commission  or  the  judguients 
of  thti  courts  of  the  Indian  territory  on  ap- 
peal from  the  findings  of  the  commission  as 
prevented  subsequent  investigation.  The 
power  of  Congress  over  the  matter  of  citi- 
zenship in  these  Indian  tribes  was  plenary, 
and  it  could  adopt  any  reasonable  means  to 
ascertain   who    were   entitled    to   its    privi- 
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leges.  If  the  resalt  of  one  measure  was 
not  satisfactory  it  could -try  another.  The 
fact  that  the  first  provision  was  by  an  in- 
quiry in  a  territorial  court  did  not  exhaust 
the  power  of  Congress  or  preclude  further 
investigation.  The  functions  of  the  terri- 
torial courts  in  this  respect  were  but  little 
more  than  those  of  a  commission.  While  the 
act  of  July  1,  1898,  provided  for  an  appeal 
to  this  court,  and  appeals  were  taken  in 
many  cases,  yet  our  inquiry  stopped  with 
the  question  of  the  constitutionality  of  the 
legislation.  In  other  words,  we  entertained 
and  decided  the  purely  judicial  question  of 
the  validity  of  the  means  Congress  had 
adopted  for  determining  the  matter  of  citi- 
zenship. We  did  not  attempt  to  pass  upon 
the  question  of  citizenship  in  any  particular 
case,  nor  determine  whether  the  applicant 
was  or  was  not  entitled  to  be  enrolled  as  a  cit- 
izen. It  is  unnecessary  to  consider  what 
would  have  been  the  effect  of  a  judgment  of 
this  court,  a  court  provided  for  in  the  Con- 
stitution, on  the  question  of  the  right  of  a 
litigant  to  citizenship.  The  distinction  be- 
tween this  court  and  the  courts  established 
by  act  of  Congress  in  virtue  of  its  power  to 
ordain  and  establish  inferior  courts  is  shown 
in  Gordon  v.  United  States,  117  U.  S.  697, 
Appx.  in  which  we  held  that  while  Congress 
could  give  to  the  court  of  claims  jurisdiction 
to  inquire  and  report  upon  claims  against 
the  government,  it  could  not  authorize  an 
appeal  from  such  report  to  this  court  un- 
less our  decision  was  made  a  final  judgment, 
not  subject  to  congressional  review.  In 
the  opinion  Mr.  Chief  Justice  Taney  said 
(pp.  609.  702)  : 
[424]  '"Congress  may  undoubtecUy  establish  tri- 
bunals with  special  powers  to  examine  testi- 
mony and  decide,  in  the  first  instance,  upon 
the  Validity  and  ju'^tice  of  any  claim  for 
money  against  the  United  States,  subject  to 
the  supervision  and  control  of  Congress,  or 
a  head  of  any  of  the  executive  departments. 
In  tins  respect  the  authority  of  the  court  of 
claims  is  like  to  that  of  an  auditor  or  comp- 
troller, with  this  dilTerpnce  only:  that  in 
the  latter  case  tlu»  appropriation  is  made  in 
advance,  upon  estimator  furnished  by  the 
different  executive  departments,  of  their 
probable  expenses  during  the  ensuing  year; 
and  the  validity  of  the  claim  is*  dooided  by 
the  officer  appointed  by  law  for  that  pur- 
pose, and  the  money  paid  out  of  the  appro- 
priation afterwards  made.  In  the  case  be- 
fore us  the  validity  of  the  claim  is  to  be 
first  decided,  and  the  appropriation  made 
afterwards.  But  in  principle  there  is  no 
difference  between  these  two  special  juris- 
dictions created  by  acts  of  Congress  for 
special  purposes,  and  neithor  of  tliem  pos- 
■esses  judicial  power  in  the  sense  in  which 
those  words  are  used  in  the  Constitution. 
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The  circumstance  that  one  ia  called  a  eovi 
and  its  decisionB  called  judgments  cmol 
alter  its  character  nor  enlarge  its  poicr. 
.  .  .  Congress  cannot  extend  the  ippd- 
late  power  of  this  court  beyond  the  Umtk 
prescribed  by  the  Constitution,  and  eu 
neither  confer  nor  impose  on  it  the  aatkor- 
ity  or  duty  of  hearing  and  determiniag  u 
appeal  from  a  commissioner  or  anditor,  or 
any  other  tribunal  exercising  only  spcciil 
powers  under  an  act  of  Congress ;  nor  cti 
Congress  authorize  or  require  this  court  to 
express  an  opinion  on  a  case  where  iu  ji- 
diciai  power  could  not  be  exercised,  ail 
where  its  judgment  would  not  be  final  tad 
conclusive  upon  the  rights  of  the  partio. 
and  process  of  execution  awarded  to  cany 
it  into  effect." 

This  decree  was  followed  by  Icgislttioi 
which,  in  a  general  way,  pnA'ided  that  the 
rulings  of  this  court  on  appeals  from  the 
judgments  of  the  court  of  claims  should  be 
in  effect  judgments.  Wliile  that  case  is  bM 
entirely  parallel  to  this,  yet  the  line  of 
thought  pursued  in  the  opinion  is  snggci- 
tive.  *We  do  not  feel  ealled  upon  to  enlaipl 
upon  it.  It  is  enough  now  to  hold  that  Cm- 
gress,  in  giving  to  the  Indian  territory 
courts  jurisdiction  of  appeals  from  the  » 
tion  of  the  Dawes  Commission,  did  srt 
place  the  decisions  of  these  courts  beyond  the 
reach  of  further  investigation.  Hesee  the 
act  of  Congress  of  July  1,  1902,  creati^ 
the  Choctaw  and  Chickasaw  citinn^F 
court,  and  giving  to  it  power  to  enmiae 
the  judgments  of  the  Indian  territory  eonti. 
and  determine  whether  they  should  not  ke 
annulled  on  account  of  irregularities.  wH  i 
valid  exercise  of  power. 

The  other  question  is  one  of  procedA 
and  not  of  power.  It  is  objected  that  tk 
defendant  Hill  was  not  made  a  party  to  tk 
proceeding  instituted  in  the 
court,  but  there  were  a  multitude,  i 
ing  to  the  report  of  the  Dawes  < 
probably  one  thousand,  in  whose  favor  jsdf 
ments  of  citizenship  have  been  entered  ^ 
the  Indian  territory  courts,  and  thi  Mt 
provided  that  ten  should  be  selected  ai  nf 
resentatives  of  the  class.  It  further  asthw- 
ized  any  individual,  in  ease  of  an  adW 
judgment  by  the  citizenship  eonrt,  to  tiii^ 
fer  his  case  from  the  territorial  to  tM 
court.  Xow,  it  is  undoubtedly  wittii  ^ 
power  of  a  court  of  equity  to  name  ai  ^ 
fendants  a  few  individuals  who  are  is  M 
the  representatives  of  a  lai^ge  class  hariif  * 
common  interest  or  a  common  right.— a  ck* 
too  large  to  be  all  conveniently  broaKht  y^ 
court, — and  msKe  the  decree  effcrtht  ^ 
merely  upon  those  indiTiduals,  b«t  it* 
u|>on  the  class  represented  by  thea.  li* 
deville  v.  Rigg^,  2  Pet  482,  7  L.  cd.  M 
Smith  V.  Swormstedt,  16  How.  288.  HLrf- 
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Uh  B«aon  v.  Bobertaon,  IB  Bow.  4B0.  489, 
IS  L  ed.  499,  504;    United  States  t.  Old 
Bettlen,  US  U.  8.  427,  480,  S7  L,  ed.  609, 
m,  1%  Sup.  Ct.  Rep.  (150.     It  was  by  way 
of  ertra  precaution,  aod  in  order  to  mor^ 
effectually  secure  the  righta  of  the  individ- 
oiji  Dther  than  thoae  naioed  as  parties  de- 
fendant in  that  suitp  that  Congreas  provided 
^t  au^one  irjight  transfer  his  indi  vidua] 
ait  from  the  territorial  court  to  the  citizen- 
,  iMp  ticmrt,  and  there  have  the  nients  of  his 
I  dwm  decided.     Hill,  as  every  other  citizen, 
i«R  bouud  to  take  notice  of  the  legislation 
ti  €#ngres3,  and  It  is  not  to  be  doubted  that 
im'kfl  weU   as   othexH    eimilarly    situated, 
I  v&B  edfrnijcant  of  the  procecdiiig^s  that  were 
bdtig  had  in  pursuance  of  such  legislation^ 
H«  made  no  application  to  tran&fer  his  case, 
but  chose  to  abide  by  the  outcome  of  the 
I  tm  wgAin^t  the  ten  repreaentatives  of  hia 
.  fUti,     The   answers    to    these    subordinate 
q  options  fully  dispoac  of  the  main  quest  ion. 
Without  further  discussion,  we  refer  to  the 
Ethiastive   opinion   of  Circuit   Judge   Sun- 
bom^  10    delivering   the    judirnient   of    the 
ronrt  of  appeals,  with  which,  in  the  main, 
t  fully  concur. 

We  find  no  error  in  the  record,  and  the 
lodgtneat  of   the  Court  of  Appeals  i&  af^ 
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]  TEXAS  k  PACIFIC  KATLWAT  COMPANY, 
I  Plff.  in  Err,, 

I  v. 

ABILENE  COTTON  OIL  CX)irPANY. 

(See   S.   C.   Reporter^B   ed.   426^48.) 

Krrot  to  state  court — Federal  question, 

L  The  question  whether  a  state  court, 
KHiiijtently  with  the  act  to  regulate  com- 
Bieite,  can  ffrant  relief  to  a  shipper  because 
^  the  exaction  by  a  common  carrier  of  an 
*Ilfcfwi  unreasonable  freight  rate  for  an  in- 
Jeritate  ahipTOent,  when  such  rate  has  been 
*1&3  »ith  the  Interstate  Commerce  Com  mis- 
^11  tod  promulgated  as  provided  by  the  act 
^  regulate  commerce,  and  has  not  been 
immA  to  be  unreasonable  by  the  C^^mmis- 
^'^,  will  sustain  a  writ  of  error  from  the 
^fderal   Supreme   Court   to   a   state    court, 


where  such  qiiestion  was  presanted  by  the 
pleadings,  was  passed  upon  by  the  trial 
court,  was  expressly  and  necessarily  decided 
by  the  highest  state  court,  and  is  essential  I  y 
involved  in  the  case. 
Error  to  state  court — question  reviewable. 

2.  The  question  whether  a  scbed\iie  of 
interstate  freight  rates  filed  with  the  Inter^ 
state  Commerce  Commission  was  posted  as 
required  by  the  act  to  regulate  commerce  is 
not  open  in  the  Supreme  Court  of  the 
United  States  ou  writ  of  error  to  a  state 
court,  where  the  latter  court  in  effect  de- 
clared that  such  schedule  wa«  conceded  to 
have  been  filed  aud  published  in  oonformity 
with  the  statute,  and  it  does  not  appear 
that  if  the  court,  having  the  evidence  before 
it,  had  not  treated  the  case  as  presented,  it 
mig^ht  not  have  considered  the  facts  in  rela- 
tion to  the  publico tion  of  the  schcdLilc.  iind 
afidrmatively  found -facts  compelling  the  con* 
e]u9Lon  that  the  statute  had  been  complied 
with,  even  if  such  inferenee  was  not  suffi- 
ciently sustained  by  the  findings  of  the  trial 
court  which  the  appellate  court  adopted. 
Carriers — remedy  for  exacting  unreasonable 

interstate  rate— necessity  of  action  by  In* 
tetstate  Commerce  Commission. 

3.  A  shipper  cannot  maintain  an  aetion 
against  a  common  carrier  to  obtain  relief 
from  an  alleged  unreasonable  freight  rate 
exacted  from  him  for  an  interstate  ship- 
ment, without  reference  to  ftnj  previous  ac- 
tion by  the  Interstate  Commeree  C-ommis- 
sion,  where  such  rate  has  been  filed  with 
that  Commission  and  promulgated  a  a  'pro- 
vided by  the  act  to  regulate  commerce^  and 
is  the  rate  which  it  is  the  duty  of  the  car- 
rier, under  that  act,  to  enforce  against  ship^ 
pers  until  chanrred  in  accord ance  with  the 
provisions  of  that  statute,  since  the  iiide- 
pendent  right  of  an  individual  originally  to 
maintain  actions  to  obtain  pecuniary  redress 
for  violations  of  the  act,  conferred  by  §  9 
(24  Stat,  at  L.  382,  chap.  104,  U.  8. 
Comp.  Stat.  1001,  p*  3150)  must  be  con- 
fined to  such  wrongs  as  can,  consist* 
ently  with  the  context  of  the  act,  he 
redressed  without  previous  action  by  the 
ComuTission;  and  the  provision  of  §  22,  that 
nothing  therein  "shall  in  any  way  abridge 
or  alter  the  remedies  now  existing  at  com« 
mon  law  or  by  statute,  but  the  provisions 
of  this  act  are  in  addition  to  such  remedies,** 
cannot  be  construed  as  continuing  in  sliip- 


NoTE. — On  the  general  subject  of  writs 
o'  error  from  the  United  States  Supreme 
^^  to  state  courts — see  notes  to  Martin 
^Hunter,  4  L.  ed.  U.  S.  97;  Hamblin  v. 
Western  Land  Oo.  37  L.  ed.  U.  S.  267;  Re 
Boch&nan,  39  L.  ed.  U.  S.  884;  and  Kipley 
^'  nimois,  42  L.  ed.  U.  S.  998. 

On  what  adjudications  of  state  courts 
**i  be  brought  up  for  review  in  the  Su- 
P^me  Court  of  the  United  States  by  writ 
ij  error  to  those  courts — see  note  to  Apex 
^^njop.  Co.  V.  Garbade,  62  L.R.A.  513. 

0&  how  and  when  questions  must  be 
'^tted  and  decided  in  a  state  court  in  order 
^  make  a  caae  for  a  writ  of  error  from  the 
>04U.  B. 


Supreme  Court  of  the  United  States — see 
note  to  Mutual  L.  Ins.  Co.  v.  McGrew,  63 
L.R.A.  33. 

As  to  appellate  review  in  the  Federal  Su- 
preme Court  of  state  court  decisions  in- 
volving questions  of  interstate  commerce — 
see  note  to  American  Exp.  Co.  v.  Iowa,  49 
L.  ed.  U.  S.  417. 

On  what  questions  the  Federal  Supreme 
Court  will  consider  in  reviewing  the  judg- 
ments of  state  courts — see  note  to  Missouri 
ex  rel.  Hill  v.  Dockery,  63  L.R.A.  671. 

On  the  construction  of  statutes  in  deroga- 
tion of  common  law — see  note  to  Beeson 
V.  Busenbark,  10  L.RA.  839. 
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pers  a  common-law  right  the  continued  ex- 
istence of  which  would  be  absolutely  incon- 
sistent with  the  provisions  of  the  statute. 

[No.  78.] 

Argued  November  2.  1906.     Decided  Febru- 
ary 25,  1907. 

IN  ERROR  to  the  Court  of  Civil  Appeals 
for  the  Second  Supreme  Judicial  District 
for  the  State  of  Texas  to  review  a  judgment 
which  reversed  a  judgment  of  the  District 
Court  of  Taylor  County,  in  that  state,  in 
favor  of  defendant  in  a  suit  to  obtain  re- 
lief from  an  alleged  unreasonable  interstate 
freight  rate  exacted  by  a  common  carrier 
from  a  shipper,  and  rendered  judgment  in 
favor  of  the  plaintiff  for  the  recovery  of  the 
excessive  charges.  Reversed  and  remanded 
for  further  proceedings. 

See  same  case  below  (Tex.  Civ.  App.)  85 
S.  W.  1052. 

The  facts  are  stated  in  the  opinion. 

Mr.  David  D.  Duncan  argued  the  cause, 
and,  with  Messrs.  John  F.  Dillon,  Winslow 
S.  Pierce,  and  Thomas  J.  Freeman,  filed  a 
brief  for  plaintiff  in  error: 

The  interstate  commerce  act  providing 
that  remedies  thereunder  must  be  sought  in 
the  Federal  courts  or  before  the  Interstate 
Commerce  Commission,  but  not  in  both,  by 
necessary  implication  excludes  the  idea  of 
jurisdiction  in  any  other  tribunals.  The 
act  confers  the  right  and  provides  the  rem- 
edy and  means  of  enforcement. 

Copp  V.  Louisville  &  N.  R.  Co.  43  La. 
Ann.  514,  12  L.R.A.  725,  26  Am.  St.  Rep. 
198.  9  So.  441 :  Gulf.  C.  &  S.  F.  R.  Co.  v. 
Moore.  98  Tex.  302,  83  S.  W.  362;  Van  Pat- 
ten V.  Chicago,  M.  &  St.  P.  R.  Co.  74  Fed. 
981;  Ex  parte  McN^el,  13  Wall.  236,  20  L. 
ed.  624;  Gilman  v.  Philadelphia,  3  Wall. 
713.  18  L.  ed.  96;  Swift  &  Co.  v.  Philadel- 
phia &  R.  R.  Co.  4  Inters.  Com.  Rep.  633, 
58  Fed.  858;  Claflin  v.  Houseman,  93  U.  S. 
130,  137.  23  L.  ed.  833,  838;  The  Moses 
Taylor  (The  Moses  Taylor  v.  Ilammons)  4 
Wall.  411,  425-431,  IS  L.  ed.  397,  400-402; 
Story,  Const.  §§  436  447. 

The  only  lawful  rate  that  can  be  charged 
and  collected  by  a  common  carrier  upon  an 
interstate  shipment  is  the  legally  filed, 
published,  and  posted  rate  under  the  not  to 
regulate  commerce;  and  no  cause  of  action 
for  damages  or  otherwise  will  lie  against 
a  carrier  for  collecting  its  duly  published, 
filed,  and  posted  rates.  If  this  rate  be  un- 
reasonable, the  only  remedies  the  shipper 
has  are  those  provided  in  §  0  of  the  inter- 
state commerce  act. 

Texas  &  P.  R.  Co.  v.  Mugg.  -.^02  U.  S.  242, 
60  L.  ed.  ion.  26  Sup.  Ct.  Rep.  628;  Gulf, 
C.  &  S.  F.  R.  Co.  v.  Hefley,  158  U.  S.  98.  39 
L.  ed.  910,  15  Sup.  a.  Rep.  802;  Southern 
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R.  Co.  ▼.  Harrison,  119  Ala.  539,  43  L&i. 
385,  72  Am.  St.  Rep.  936,  24  So.  69S;  Ifr. 
souri,  K.  ft  T.  R.  Co.  T.  Trinity  CMi 
Lumber  Co.  1  Tex.  OiT.  App.  508,  il  & 
W.  290;  Texas  ft  P.  R.  Go.  v.  Clwrk,  4  Tta. 
Civ.  App.  611,  23  S.  W.  698;  MiMomi,  L 
ft  T.  R.  Co.  V.  Stoner,  5  Tex.  Okw.  App.  m, 
23  S.  W.  1020;  Dillingham  t.  FImU,  1  To. 
Civ.  App.  546,  21  S.  W.  564;  San  Aitorii 
ft  A.  P.  R.  Co.  V.  aements,  20  Tex.  Or. 
App.  498,  49  S.  W.  913. 

Mr.  Hannis  Taylor  argued  the  caue  ui 
filed  a  brief  for  defendant  in  error: 

The  highest  court  of  a  state  may  idflui- 
ister  the  common  law  according  to  iti  on 
understanding  and  interpretation. 

Pennsylvania  R.  Co.  v.  Hughes.  191  D.  & 
477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep.  IS. 

Statutes  in  derogation  of  the  oomBushv 
are  to  be  strictly  construed,  and  lieim,wkik 
a  statute  which  is  plainly  inconsistent  witk 
the  common  law  will  prevail,  yet  lUtBtoi 
are  not  presumed  to  nmke  any  altentios  ii 
the  common  law  further  or  otbenriie  thu 
the  clear  import  of  the  statutory  lisfo^i 
necessarily  requires. 

26  Am.  ft  Eng.  Ene.  Law,  p.  632;  Bran 
V.  Barry,  3  Dall.  365,  1  L.  ed.  638;  WDm 
V.  Lenox,  1  Cranch,  211,  2  L.  ed.  85;  )i^ 
Cool  V.  Smith,  1  Black,  459,  47  L.  ed.  SU: 
Shaw  V.  North  Pennsylvania  R.  Ca  (Sbv 
V.  Merchants'  Nat.  Bank)  101  U.  &  Sff, 
25  L.  ed.  892. 

AflHrmative  words  without  negative  wtdi 
do  not  annul  the  common  law.  Unlosthi 
intent  of  a  statute  is  manifest, — irreiiltiUi> 
— ^the  constructive  repeal  of  tlw  eo— « 
law,  by  implication,  cannot  be  iafemi 

Jennings  v.  Com.  17  Pick.  82;  Stitt  ii 
Norton,  23  N.  J.  L.  39. 

A  new  remedy  is  cumulative. 

26  Am.  ft  Eng.  Enc.  Law,  pp.  61i  I7L 

A  legislative  construction  oi  an  act  §■' 
bodied  in  the  act  itself  is  binding  os  tki 
courts. 

6  Am.  ft  Eng.  Enc.  Law,  2d  ed.  p.  IM » 
Smith  v.  State.  28  Ind.  321. 

A  statutory  declaration  contained  ii  A> 
body  of  an  act,  declaring  the  meaning  thd** 
of  as  well  as  the  intent  of  the  kgUit** 
in  enacting  it,  is  mandatory  and  umUiHil 
on  the  courts. 

Farmers'  Bank  v.  Hale,  69  N.  T.  83;  0^ 
v.  Curry,  4  Pa.  Super.  Ct.  356;  SnyAffV- 
Compton,  87  Tex.  374,  28  S.  W.  1061;  BNi- 
miller  v.  State,  114  Wis.  169,  58  LBX  A 
91  Am.  St.  Rep.  910, 89  N.  W.  839. 

No  right,  title,  privilege,  or  i ^ 

der  a  Federal  statute,  spedally  pliaMtf' 
set  up  in  the  state  court,  was  duM^ 
that  court. 

Kizer  v.  Texarkana  4  FL  8.  R.  Oi^  M 
U.  S.  199,  45  L.  ed.  158,  tl  Sap.  a  HF 
100. 


0«, 


Texas  &  P,  R.  Co.  ?.  ABiUEin  Corroif  On,  Oa 


430-432 


Tbere  wft£  ho  testtmonj  ah  owing  or  iand^ 
I  to  Bbow  that  the  law  aa  to  publlcstions 
joiot  schedules  had  beeti  complied  with. 
Chimgo  &  N.  W.  R.  Co.  v,  Osborne^  3  C. 
-  L  347,  4  Inters.  Com.  Bop.  257,  10  U. 
.  App.  430,  52  Fed.  912^  Atlanta,  K.  jt 
I  R.  Go.  ?.  Home,  106  Tenn.  73,  59  S,  W. 

a 

Mr.  Jtiitice  WTiitt  delivered  the  opmion  of 

y  court   : 

Be  oil  company,  the  defendant  in  error, 
md  to  recover  $1,95  L83.  It  was  alleged 
bit,  oa  ahipmeota  of  car  load»  of  eottom 
s(L  mftiile  in  September  and  October,  1901, 
nr  the  line  of  the  defendant's  road  from 
mtm  points  in  Louisiana  east  of  Alex- 
Qiirk,  in  that  state^  to  Abilene,  Texas^  the 
irrier  had  exacted,  over  the  protest  of  the 
il  <5Cimpany,  on  the  delivery  of  the  cotton 
led,  the  pA^rtneTit  of  an  unjust  and  unrea* 
»iiftl>^  rate,  whteh  exceeded,  in  the  aggre- 
iki  by  the  sum  aned  for,  a  just  and  rea- 
mWecharge.  There  were,  moreover,  aver- 
eiLti  tbal  the  rate  ei^acted  was  disc  rim- 
itjoiy,  constituted  an  undue  preference, 
id  imounted  to  eharging  more  for  a  shorter 
uu  for  a  longer  hatit.  Besides  a  general 
ir«rie,  the  railway  company  defended  on 
le  gfound  thftt  the  shipments  were  inter- 
fttE,  and  were,  therefore,  covered  by  the 
ft  of  CoD^esa  to  regulate  commerce*  It 
is  awrred  that,  as  the  rate  complained  of 
u  the  one  fixed  in  the  rate  *  sheets  which 
le  company  had  established,  filed*  pub- 
ibd,  and  posited^  aa  required  by  that  act^ 
le  stat^  cotirt  was  without  jurisiliction  to 
itertain  the  cause,  and,  even  if  such  court 
id  jorisdiction,  it  could  noi,  without  dis- 
?ijidin(j  the  act  to  regulate  commereej* 
^t  relief  upon  the  basis  that  the  estab- 
ihed  rats  was  unreasomible.  when  it  had 
>t  Wit  found  to  be  so  by  the  Interstate 
^iBtnerce  Commission. 

The  trial  court  made  findings  of  fact. 
^^  relating  to  the  subject  of  the  estab- 
'Hiig,  filing,  and  publishing  by  the  mil* 
*J  coin  pa  ny  of  rate  sheets  containing  the 
'te  which  was  com p lamed  of  were  aa  fol- 
ws: 

**^^.  That  the  Western  Classification  Com- 
'ttee,  igent  and  representative  of  numerous 
J^^iji  and  of  defendant,  filed  with  the 
t^tatf  Commerce  Commission  what  is 
'Own  as  the  Western  Classification*  giving 
^ifiBstion."  of  difTereut  articles  or  items 
3serchandise,  and  in  same  cotton  st!«d  is 
LNed  aj  *A;'  that  this  was  the  joint  act 

i  number  of  roads,  and  the  defendant 
3j)ted  said  joint  classification;  that  on 
J  30,  1901,  the  Southwesti^rn  Freight 
sinuttee,  agent  of  a  number  of  roads  and 
nt  of  defendant,  filed  with  the  said  Com- 
9ion  a  supplement  for  numerous  roada 
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iu  connection  with  defendant,  whereby  th# 
rate  on  cotton  seed  from  all  pointa  in 
Louiaiana  east  of  Alexandria  was  fijted  at 
07  cents  per  100  pounds  to  all  points  in 
Texas  from  all  pointi  in  Louisiana  eaat  of 
Alexandria  and  west  of  Alexandria, 

"Sth.  That  said  classification  and  laid 
rate  schedule  was  adopted  by  defendant  and 
was  filed  by  said  8.  W.  Freight  Committaa 
with  Baid  Interstate  Commercfi  Commission 
in  behalf  of  defendant 

''§th.  That  copies  of  said  schedule  and 
said  tarllfs  and  classifications  were  kept  m 
the  o^ce  of  said  defendant  at  said  pointi 
of  shipment  and  at  said  Abilene,  that  is^ 
in  the  freight  oilice  and  depots,  for  the 
inspection  of  the  public,  a^  admitted  by 
plaintiJf,  which  admission  is  found  in  the 
statement  of   facts. 

"10th.  That,  other  than  said  schedule  and 
classification,  nothing  has  been  filed  with 
the  Interstate  Commerce  Commission  *by  orC^3S] 
in  behalf  of  defendant  in  the  way  of  clas- 
sifications^  schedulea,  or  r&tes  on  cotton  seed 
from  points  on  its  road  in  Louisiana  to 
points  on  its  road  in  Texas/' 

From  the  facts  found  the  court  stated  the 
following   as    its  concluaionsi 

"1st,  The  factfl  bo  found  ahow  that  thia 
was  an   interstate  shipment, 

"2d.  The  facts  ao  found  show  that  the  de- 
fendant complied  with  the  interstate  eom- 
merce  law,  and  said  rates  and  claasifi cations 
were  thereby  properly  established  aod  in 
force,  except  that  the  rate  charged  on  oot^ 
ton  seed  in  ear  load  Iota  was  unreasonable 
and  excessive. 

**3d*  1  find  that  the  rate  charged  by  the 
defendant  was  that  established  under  tha 
int**rstnte   commerce   law," 

As  nothing  in  these  conclusions  relates  to 
the  averments  of  discrimination,  undue  pref* 
erence,  or  a  greater  charge  for  a  ahorter  than 
for  a  longer  haul,  those  subjects,  it  may  be 
assumed,  were  considered  to  have  been  elimi- 
nated in  the  course  of  the  trial, 

Tliere  was  judgment  for  the  railway  com- 
panj*.  When  the  controversy  came  to  ba 
disposed  of  by  the  court  of  civil  appeals,  to 
which  the  cause  was  taken,  that  court 
deemed  there  was  only  one  queation  pre- 
sented for  decision;  that  is,  whether,  con- 
sistently with  the  act  to  regulate  commerce, 
there  was  power  in  the  court  to  grant  re- 
lief upon  the  finding  that  the  rate  charged 
for  an  interstate  shipment  was  unreason- 
able, although  such  rate  was  the  one  fixed 
by  the  duly  published  and  filed  rate  sheet, 
and  when  the  rate  had  not  been  found  to 
be  unreasonable  by  the  Interstate  Gommerco 
Commission.  In  opening  its  opinion  the 
court  said  ^85  S.  W.  1052)  t 
''Adopting  the  oonBtruetion  of  tfae  plead- 
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ings  evidently  given  them  in  the  briefs,  and 
treating  it  as  presented,  the  case,  briefly 
stated,  iB  an  action  by  appellant  for  dam- 
ages for  a  violation  of  an  alleged  common- 
law  right,  in  that  appellee  demanded  and 
coercively  collected  from  appellant  freight 
charges  in  excess  of  a  reasonable  compen- 
I433]Bation,forthe  transportation  •of  a  number 
of  car  loads  of  cotton  seed  from  the  town 
of  Cottonport  and  other  designated  towns  in 
the  state  of  Louisiana  to  the  city  of  Abilene 
in  the  state  of  Texas." 

After  referring  to  the  findings  as  to  the 
unreasonableness  of  the  charge  exacted,  and 
after  pointing  out  that  the  railway  company 
had  not,  by  a  cross  assignment,  challenged 
the  correctness  of  the  findings  of  the  trial 
court  as  to  the  unreasonableness  of  the  rate, 
it  was  said: 

"So  that  we  are  relieved  from  a  consid- 
eration of  the  difficulties  discussed  in  some 
of  the  cases  in  ascertaining  the  fact,  and 
therefore  now  have  squarely  before  us  the 
questions  whether,  in  a  state  court,  a  ship- 
per in  cases  of  interstate  carriage  can,  by 
the  principles  of  the  common  law,  be  ac- 
corded relief  from  unjust  and  unreasonable 
freight  rates  exacted  from  him,  or  shall  re- 
lief in  such  cases  be  denied  merely  because 
such  unreasonable  rate  has  been  filed  and 
promulgated  by  the  carrier  under  the  inter- 
state commerce  act?" 

Proceeding  in  an  elaborate  opinion  to  dis- 
pose of  the  question  thus  stated  to  be  the 
only  one  for  consideration,  the  conclusion 
was  reached  that  jurisdiction  to  grant  re- 
lief existed,  and  that  to  do  so  was  not  re- 
pugnant to  the  act  to  regulate  commerce. 
Applying  these  conclusions  to  the  findings 
of  fact,  the  relief  prayed  was  allowed.  The 
court  said: 

"We  therefore  adopt  the  trial  court's  find- 
ings of  fact,  and,  applying  thereto  the  prin- 
ciples of  law  we  have  deduced,  reverse  the 
jud^nnent,  and  here  render  judgment  in  ap- 
pellant's favor  for  the  said  sum  of  $1,951.83, 
excessive  freights  charged,  together  with  in- 
terest.    .     .     ." 

The  assigned  errors  are  addressed  exclu 
sively  to  the  operation  of  the  act  to  regulate 
commerce  upon  the  jurisdiction  of  the  court 
below  to  entertain  the  controversy,  and  ita 
power  in  any  event  to  afford  relief  to  the 
oil  company,  based  upon  the  alleged  un- 
reasonableness of  the  rate  under  the  cir- 
cumstances disclosed.  Before  we  take  up 
the  consideration  of  that  subject,  however, 
two  questions  must  be  disposed  of:  First,  it 
is  insisted  that  this  court  is  without  juris 
[434]diction,  because  no  ^Federal  question  is  pre- 
sented.    We  think  it  suiSces  to  say  that  \i 


acter  was  presented  by  t!»  pl««d 
passed   upon  by  the   trial   oonrt^ 


jjressly  and  necessarily  decided  by 

l«low,  and  is  also  essentimUy  in 

the  cause  as  it  is  before  aa.     See 

urged  that  the  effect  of  the  act  tc 

commerce  upon  the  right  of  the  oil 

to  recover  need  not  be  paaeed  up 

even  if  error  on  that  subject  w&M  c 

IjcIow,  a  review  of  the  dedsion  ii 

gard  is  unnecessary,  because,  if  tl 

legal    inference   be   drawn   from 

found  by  the  trial  court,  which  wei 

by  the  appellate  courts  it  will  resnl 

railway  company  had  not  establish 

schedule  of  rates  in  compliance 

act  to  regulate  commerce,  and  the 

jurisdiction  of  the  court  and  its 

afford  relief  was  not  at  all  affect 

provisions  of  the  act.    We  do  not 

stop  to  consider  whether  the  consec 

to  jurisdiction  and  right  to  reoa 

are   asserted   would   xesult   if  th< 

was    well   founded,   because   we 

premise  is  either  shown  by  the  t 

he  unfounded  or  it  is  not  open 

tention  on  the  record.     The  piei 

upon  two  propositions  of  fact:   a. 

findings  of  the  trial  couri;  show 

rate  sheet  filed  was  joint  and  the 

not  necessarily  relate  to  a  shipmei 

over  the  road  of  the  railway  oompi 

contention,  we  think,  is  shown  hg 

ings  to  be  without  merit,  sinoe  tho 

clearly  point  out  that  the  rate 

filed  by  an  agent  of  the  defendaa 

was  by  it  adopted,  and  oonstitutai 

rate  sheet  embracing  the  traffle  li 

b.  Although  it  is  conceded  that  tt 

showed  that  the  schedule  of  rat 

tablished  and  filed  with  the  Inter 

merce   Commission,   and   was   ke 

stations  of  the  railway  company 

inspection,  and  that  the  oil  eoi 

knowledge  of  the  Uei,  it  is  insisti 

facts   found  do  not  justify  the 

that  there  was  a  complianee  wl 

quirements  of  the  act  to  r^nlati 

*as  to  the  posting  of  the  eetabltshe 

We  think  this  contention  la  M 

this   record.     As  we  have  m», 

court  expressly  concluded  tlwt  t 

company  had  complied  with  lbs  i 

late  commerce  in  the  matter  of 

its  schedule  of  rates,  and  tha  appi 

opened  its  opinion  by  the  idfiMS 

course  of  the  trial  and  the  Mali 

confined  the  issue  fdr  determisa) 

question  of  the  effect  of  fha  act 

commerce  upon  the  rights  of  t 

manifestly  upon  the  asramptloi 

correctness  of  Uie  eondnakm  o 

court  as  to  complianee  with  ti 


obviously  results  from  the  statements  pre- 
viously made  that  a  question  of  that  char-  |  conceded  by  both  partiaa.    Im  0 
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■I  III  coart  below,  iti  deciding  the  i^se, 
iQiml^  dedftred  that  the  courfie  of  the  ar- 
gimi^t  mod  brief  a  of  counsel  before  it  had 
eatiBiied  the  ca^^  to  the  issue  of  whether 
tkre  wu  a  right  to  reooyer  upon  the  hy- 
potbciia  that  a  sebedule  of  ratea  bad  h^n 

»iM  md  published,  we  do  not  think  that  it 
if  now  open  to  coDtend  that  that  which 
(hi  court  below  in  effect  declared  was  et^n- 
e?4ed  m  the  briefs  of  coutisel  to  be  a  law- 
foj  schedule  of  rates  was  not  such,  Non 
ocpiyraff  that  if  the  eourt  of  civil  appeals, 

Ikying  the  evidence  before  it^  had  not  treated 
tbi'  caae  as  presented,  it  mlgbt  not  have 
ctmaidered  tb4  facts  in  relation  to  the  pub- 
Ikfttion  of  the  schedule  and  aOirmatively 
found  facta  inevitably  compelling  the  con- 
t\mm  that  the  act  to  regulate  commerce 

Ib&d  beeo  ftillj  complied  with^  even  if  such 
bf^reace  was  not  su^cientlj  sustained  bj 
tli*  findings  of  the  trial  court  which  the 
Appellate  eourt  adopted.  Because  we  thus 
find  the  question  not  open  for  consideration 
%9  mmt  not  be  eoosidered  as  conceding  the 
Mrrpctneas  of  the  conclusion  attempted  to 
1*  dnwn  from  the  supposed  failure  to  post, 
Wc  are  thus  brought  to  the  underlying 
pTOposition  in  the  case, — 4?i>.,  the  effect  of 

Itlie  ict  to  regulate  commerce  upon  the  claim 
•ttirted  by  the  oil  company.  As  presented 
^Qw  and  pressed  at  bar,  the  question  takes 
A  ieftmin^ly  two-fold  aspectj — -the  jurisdic' 
tion  of  the  court  below  as  alTected  by  the 
ill. I  to  reg-ulate  eommeree  and  the  right  to 
1*^1^  relief  iought  eonaiatenUj  *with  that 
T  ^"^  ev'en  if  jurisdiction  existed.  We  saj 
^^l  these  questions  are  only  seemingly  dif- 
^erent^  because  they  present  but  different 
pfcii^  of  the  fund  amenta]  question,  which 
^i  the  leope  and  effect  of  the  act  to  regulate 
f^^mnieroe  upon  the  right  of  a  shipper  to 
ffliintiin  an  action  at  law  against  a  common 
**STier  to  recover  damages  because  of  the 
^**ction  of  an  alleged  unreasonable  rate,  al- 
^m^  the  rate  eoUected  and  complained  of 
*^  the  rate  stated  in  the  schedule  filed 
*ith  the  Interstate  Commerce  Commission 
^  published  according  to  the  requirementa 
Jf  the  act  to  regulate  commerce,  and  which 
j*  »i«  the  duty  of  the  sarrier  under  the 
**  to  enforce  as  against  shippers.  We 
*^e^  therefore,  first,  to  the  consideration 
»f  thit  subject, 

W^ithout  going  into  detail,  it  may  not  be 

*>Qhted  that,  at  common  law,  where  a  car- 

^  refused    to    receive    goods    offered    for 

**^«fe  except  upon  the  paynvnnt  of  an  un- 

'^^athle   sunit   the   shipper    had   a    right 

^'  tction   in   damngea.     It   is   also  beyond 

■    ^trc?ersy   that,   when   a   carrier   accepted 

'    ^^*>^^  without  payment  of  the  cost  of  ear- 

i    '«|e  or  an  agreement  as  to  the  price  to  be 

Nd  md  made  an  unreasonable  exaction  ba\ 

*<*iid)tion  of  the  delivery  of  the  goods,  aal 
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action  could  be  maintained  to  recover  the 
excess  over  a  reasonable  charge.  And  it 
may  further  be  conceded  that  it  is  now  set* 
tied  that  even  where,  on  the  receipt  of  goods 
by  a  carrier,  an  exorbitant  charge  ia  statedi 
and  the  same  is  coercively  exacted,  either  in 
advance  or  at  the  completion  of  the  service^ 
an  action  may  be  maintained  to  recover  the 
overcharge*  2  Kent,  Com.  599,  and  note  a  j 
2  Smith,  Lead,  Cad,  pt.  1,  8th  ed,  <Hare  k 
W,  notes!  p,  457. 

As  the  right  to  recover,  which  the  court 
below  sustained^  was  clearly  within  the  prin- 
ciples just  stated,  and  as  it  is  conceded  that 
the  act  to  regulate  commerce  did  not,  in  ao 
many  words ^  abrogate  such  right,  it  fol- 
lows that  the  contention  that  the  right  was 
taken  away  hj  the  act  to  regulate  commerce 
rests  upon  the  proposition  that  such  result 
was  accomplished  by  Implication,  In  test- 
ing the  correctness  of  this  proposition  we 
•concede  that  we  must  be  guided  by  the[43Tl 
prmdple  that  repeals  by  implication  are  not 
favored,  and,  indeed^  that  a  statute  will  not 
he  construed  as  taking  away  a  common- taw 
right  eiEiJitlng  at  the  dat^  of  its  enactment, 
unless  that  result  is  imperatively  required; 
that  is  to  say,  unless  it  be  found  thsit  the 
pre-existing  right  is  so  repugnant  to  the 
statute  that  the  survival  of  such  right  would 
in  effect  deprive  the  subsequent  statute  of 
its  efficacy;  in  other  words,  render  its  pto- 
vtsions  nugatory. 

Both  parties  concede  that  the  questioji 
for  decision  has  not  been  directly  passed 
u;>on  by  this  court,  and  that  its  determina- 
tion is  only  persuasively  inlluenced  by  nd- 
judi cations  of  other  courts.  They  both, 
bence,  mainly  rely  upon  the  text  of  the  act 
to  regulate  commerce  as  it  existed  at  tbt 
time  the  shipments  in  question  were  made. 
The  case,  therefore,  must  rest  upon  an  in- 
terpretation of  the  text  of  the  aet  and  ta 
measurably  one  of  first  impression. 

Let  us,  without  going  into  detail,  givn 
an  outline  of  the  general  scope  of  that  act, 
with  the  object  of  fixing  the  rights  which  it 
(rag  intended  to  eonserve  or  create,  the 
wrongs  which  it  proposed  to  redress,  and  the 
remtniies  which  the  act  established  to  ac- 
complish the  purposes  which  the  lawmakers 
had  in  view. 

The  act  made  it  the  duty  of  carriers  suh^ 
ject  to  its  provisions  to  charge  only  just  and 
reaaonable  rates.  To  that  end  the  duty  was 
imposed  of  estahlisbing  and  publishing 
schedules  of  such  rates.  It  forbade  all  un- 
just preferences  and  discriminations,  made 
It  unlawful  to  depart  from  the  rat^s  in  the 
established  sehedute*a  until  the  same  were 
changed  as  authori/^ed  by  the  act,  and  such 
departure  was  made  an  offense  punishable 
by  fine  or  Ira  prison  n- ^nt,  or  both,  und  the 
prohibiUone  of  the  aet  and  the  punishments 
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which  it  imposed  were  directed  not  only 
against  carriers  but  against  shippers,  or  any 
person  who,  directly  or  indirectly,  by  any 
machination  or  device,  in  any  manner  what- 
soever, accomplished  the  result  of  produ- 
cing the  wrongful  discriminations  or  prefer- 
ences which  the  act  forbade.     It  was  made 

[488] the  duty  of  carriers  subject  to  the  act  *to 
file  with  the  Interstate  Commerce  Commis- 
sion created  by  that  act  copies  of  estab- 
lished schedules,  and  power  was  conferred 
upon  that  body  to  provide  as  to  the  form  of 
the  schedules,  and  penalties  were  imposed 
for  not  establishing  and  filing  the  required 
schedules.  The  Commission  was  endowed 
with  plenary  administrative  power  to  super- 
vise the  conduct  of  carriers,  to  investigate 
their  affairs,  their  accounts,  and  their  meth- 
ods of  dealing,  and  generally  to  enforce  the 
provisions  of  the  act.  To  that  end  it  was 
made  the  duty  of  the  district  attorneys  of 
the  United  States,  under  the  direction  of  the 
Attorney  General,  to  prosecute  proceedings 
commenced  by  the  Commission  to  enforce 
compliance  with  the  act.  The  act  specially 
provided  that  whenever  any  common  car- 
rier subject  to  its  provisions  "shall  do, 
cause  to  be  done,  or  permit  to  be  done,  any 
act,  matter,  or  thing  in  this  act  prohibited 
or  declared  to  be  unlawful,  or  shall  omit  to 
do  any  act,  matter,  or  thing  in  this  act  re- 
quired to  be  done,  such  common  carrier  shall 
be  liable  to  the  person  or  persons  injured 
thereby  for  the  full  amount  of  damages 
sustained  in  consequence  of  any  such  viola- 
tion of  the  provisions  of  this  act.  .  .  ." 
[24  Stat,  at  L.  382,  chap.  104,  f  8,  U.  S. 
Comp.  Stat.  1901,  p.  3159.]  Power  was  con- 
ferred upon  the  Commission  to  hear  com- 
plaints concerning  violations  of  the  act,  to 
investigate  the  same,  and,  if  the  complaints 
were  well  founded,  to  direct  not  only  the 
making  of  reparation  to  the  injured  per- 
sons, but  to  order  the  carrier  to  desist  from 
such  violation  in  the  future.  In  the  event 
of  the  failure  of  a  carrier  to  obey  the  order 
of  the  Cojnmission,  that  body,  or  the  party 
in  whose  favor  an  award  of  reparation  was 
made,  was  empowered  to  compel  compliance 
by  invoking  the  authority  of  the  courts  of 
the  United  States  in  the  manner  pointed 
out  in  the  statute,  prima  facie  effect  in 
such  courts  being  given  to  the  findings  of 
fact  made  by  the  Commission.  By  the  9th 
section  of  the  act  it  was  provided  as  fol- 
lows: 

"That  any  person  or  persons  claiming  to 
be  damaged  by  any  common  carrier  sub- 
ject to  the  provisions  of  this  act  may  either 
make  complaint  to  the  Commission,  as  here- 
inafter provided  for,  or  may  brinj;  suit  in 

[489] his  or  their  own  behalf  for  the  recovery  'of 
the  damages  for  which  such  common  car- 
rier may  be  liable  under  the  provisions  of 
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this  act,  in  any  district  or  circuit  cooit  of 
the  United  States  of  Gompetent  juriidietkHi; 
but  such  person  or  persons  sball  not  htfi 
the  right  to  pursue  both  of  said  remedici^ 
and  must,  in  each  case,  elect  which  on  of 
the  two  methods  of  procedure  hereii  pit' 
vided  for  he  or  they  will  adopt.    .    .   .' 

And  by  f  22,  which  we  shall  hentfte 
fully  consider,  existing  appropriate  oonaoi* 
law  and  statutoiy  remedies  were  save! 

When  the  act  to  regulate  commene  ni 
enacted  there  was  contrariety  of  opim 
whether,  when  a  rate  charged  by  a  tuna 
was,  in  and  of  itself  reasonable,  the  perm 
from  whom  such  a  charge  was  exacted  hi 
at  common  law  an  action  against  the  tU' 
rier  because  of  damage  asserted  to  bn 
been  suffered  by  a  discrimination  agiiHt 
such  person  or  a  preference  given  \j  tbi 
carrier  to  another.  Parsons  v.  Chieigo  k 
N.  W.  R.  Co.  167  U.  S.  447,  455.  42  L  ei 
231,  234,  17  Sup.  Ct.  Rep.  887;  InteiiUti 
Commerce  Commission  v.  Baltimore  ft  0- 
R.  Co.  145  U.  S.  263,  275,  36  L:  el  M. 
703,  4  Inters.  Com.  Rep.  92,  12  Sup.  CL  ltf> 
844.  That  the  act  to  regulate  eonmeni 
was  intended  to  afford  an  effective  maui 
for  redressing  the  wrongs  resulting  fnn  ■■ 
just  discrimination  and  undue  prefereseeii 
undoubted.  Indeed,  it  is  not  open  to  eoi- 
troversy  that  to  provide  for  thoe  nbjcdi 
was  among  the  principal  purposes  of  the 
act.  Interstate  Commerce  CommiisioB  v* 
Cincinnati,  N.  0.  &  T.  P.  R.  Co.  167  U.  & 
479.  494,  42  L.  ed.  243,  251,  17  Sop.  GL 
Rep.  896.  And  it  is  apparent  that  the  MM 
by  which  these  great  purposes  wen  te  h 
accomplished  was  the  placing  upon  all  M^ 
riers  the  positive  duty  to  establish  tdsi* 
ules  of  reasonable  rates  which  shonMkt* 
a  uniform  application  to  all,  and  *U 
should  not  be  departed  from  so  Um^  u  A* 
established  schedule  remained  unalUnl  ^ 
the  manner  provided  by  law.  ClMimH  , 
N.  0.  A  T.  P.  R.  Oo.  V.  IntersUU  OoaMHi 
Commission,  162  U.  S.  184.  40  L.  ei  M 
5  Inters.  Com.  Rep.  301,  16  &ip.  a  li^ 
700,  167  U.  S.  479,  42  L.  ed.  t4S»  17  Si^ 
Ct.  Rep.  806. 

When  the  general  scope  of  tht  uC  b  i*" 
lightened  by  the  *oonsideraUoas  Joik  iIm 
it  becomes  manifest  that  there  is  Ml  M^ 
a  relation,  but  an  indissoluble  vnitji  ^ 
tween  the  provision  for  the  estiMkkB^ 
and  maintenance  of  rates  until  eomeli'^ 
accordance  with  the  atatote  and  thi  piM* 
bitions  against  prefereneM  and  dlwtai^ 
tion.  This  follows,  beeaiue,  mlcsslli^ 
quirement  of  a  uniform  standard  d  n^ 
be  complied  with,  it  would  nsnlt  tkit  ^ 
lations  of  the  statute  aa  to  pnlMi^ 
and  discrimination  would  iueritikbly  tf<* 
This  is  clearly  so,  for  if  it  be  tilt  ^ 
standard  of  rates  flind  in  the  mods  fOfM 
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b/  tbe  itmtut«  ctnild  b§  treated  on  the  com- 
pkmt  of  a  shipper  bj  a  court  and  jury  as 
ttreawctabler  witbout  reference  to  prior  ac- 
4011  by  the  Comiuission,  finding  the  estab- 
iiM  rate  to  be  unreasonable^  and  ordering 
hi  carrier  to  desiat  in  the  future  from  vio- 
itJug  lite  actj  it  would  enme  to  pass  that  a 
bipper  might  obtain  relief  upon  the  basis 
Ui  Ibe  establiahed  rate  was  unreason  able, 
Q  tilt  opinion  of  a  court  and  juTj,  and  thus 
ikb  shipper  would  receiTe  a  preference  or 
J«riroi nation  not  enjojed  bj  those  ^gamst 
tno  the  schedule  of  rates  waa  continued 
)  bt  tftfoTeed*  This  can  only  be  met  by 
li  Buggettion  that  the  jndgmetit  of  a  court, 
Im  ba£ed  upon  a  cotu plaint  made  by  a 
lipper  without  previous  action  hy  the  Com- 
ikilfmi  would  give  rise  to  a  chan^  of  the 
^ule  rat«  and  thus  cause  the  new  rate 
atiting  from  the  action  of  the  court  to 
t  ipplic^hle  In  future  as  to  all.  This  sug- 
wtion,  however,  is  manifestly  without  mer- 
.  tad  <^n!jr  serves  to  illustrate  the  abso- 
ik  destruction  of  the  act  and  the  remedial 
rmsions  w^hich  it  created  which  would 
riw  Itom  a  recognition  of  the  right  aa- 
frt^L  For  if,  without  previous  action  by 
I*  CommiBsion,  power  might  bt*  exerted  by 
fOftfi  ijid  juries  generally  to  determine  the 
MOaableneSK  of  an  estahll^bed  rate,  it 
QUld  follow  thai,  uulesa  all  courta  reached 
I  identical  conclusion,  a  uniform  standard 

itttes  in  the  future  would  be  impossible, 
I  tbe  standard  would  fluctuate  and  vary, 
i{ieQiient  upon  the  divergent  conclusions 
itJied  as  to  reasonableness  by  the  vari^ma 
yrts  called   upon   to  consider   the   subject 

*a  original  question.  Indeed,  the  recog- 
tio©  of  such  a  light  Is  *  wholly  inconsistent 
itli  the  ttdmini strati ve  power  conferred 
sen  the  Commission,  and  with  the  duty, 
uch  the  statute  casts  upon  that  body,  of 
sing  to  it  that  the  statnton'  requirement 

to  uniformity  and  equality  of  rates  i^ 
*erved.  Equally  obvious  ia  it  that  the 
ttttnce  of  3uch  a  power  in  the  courts,  in- 
peident  of  prior  action  hy  the  Coinmis- 
K  would  lead  to  favoritism,  to  the  en* 
roement  of  one  rate  in  one  juriiidlction 
id  a  different  one  in  another,  would  de- 
m  the  prohibitions  n^rainst  preferencei 
id  discrimination,  and  a  (lord,  moreover, 
JMdy  means  hy  which,  tli rough  collusive 
'o^^eding^,  the  wrongs  which  the  statute 
u  intended  to  remedy  could  be  succesa- 
%  inflicted.  Indeed,  no  reason  can  he 
T«eircd  for  the  enactment  of  the  provision 
dowing  the  administrative  tribunal  which 
*  art  created  with  power,  on  due  proof,  not 
If  to  award  reparation  to  a  particular 
^Tiper,  hut  to  command  the  carrier  to  de- 
I*  from  violation  of  the  act  in  the  future j 
[19  compelling  the  alteration  of  the  old 
^«  flling  of  tt  new  schedule,  conformably 
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to  the  action  of  the  Commission^  if  the  pow- 
er was  left  in  courts  to  grant  relief  on  com- 
plaint of  any  shipper,  upon  the  theory  that 
the  established  rate  could  be  disregarded  and 
he  treated  aa  unreasonable,  wi^^out  refer- 
ence to  previous  action  by  the  Gommisaion 
in  the  premises.  This  must  be,  because,  if 
the  power  existed  tn  both  courts  and  the 
Commission  to  originally  heat  complainta  on 
this  subject,  there  might  be  a  divergence 
between  the  action  of  the  Commission  and 
the  decision  of  a  court.  In  other  words,  the 
established  schedule  might  be  found  reaaon- 
ahle  by  the  Commission  in  the  first  instance 
and  unreasonable  by  a  court  acting  original*  ' 
ly,  and  thua  a  conflict  would  arise  which 
wouM  render  the  enforcement  of  the  act 
impossible. 

Nor  is  there  merit  in  the  contention  that 
5  ft  of  the  act  compels  to  the  conclusion 
that  it  was  the  purpose  of  Congress  to  con- 
fer power  upon  courts  primarily  to  relieve 
from  the  duty  of  enforcing  the  established  ■ 

rate  hy  finding  that  the  same  as  to  a  par*  | 

ticuJar  person  or  corporation  was  so  un- 
reasonable as  to  justify  an  award  of  dam- 
ages. True  it  is  *that  the  genera!  terms  of[44S] 
the  section,  when  taken  alone,  might  sanc- 
tion such  a  conclusion^  but,  when  the  pro- 
vision of  that  iection  is  read  in  connection 
with  the  context  of  the  act,  and  in  the  light 
of  the  considerations  which  we  have  enumer- 
ated, we  think  the  broad  construction  con* 
tended  for  is  not  admtasihie.     And  this  be-  J 

comes  particularly  cogent  when  it  ia  ob* 
served  that  the  pnwer  of  the  courts  to  award 
daiojiges  to  those  claiming  to  have  been  in- 
jured, as  provided  in  the  section,  contem- 
plates only  a  decree  in  favor  of  the  indj- 
vidual  complainant,  redressing  the  particu- 
lar wrong  asserted  to  have  been  done,  and 
does  not  embrace  the  power  to  direct  the 
carrier  to  ab?itaiti  in  the  future  from  simi- 
lar violations  of  the  act;  in  other  words, 
to  command  a  correction  of  the  established 
schedules,  which  power,  as  we  have  shown, 
is  cooffrred  by  the  act  upon  the  Commis- 
sion in  express  terms*  In  other  words,  we 
think  that  it  inevitably  follows  from  the 
context  of  the  act  that  the  independent  right 
of  an  individual  originally  to  maintain  ac- 
tions in  courts  to  obtain  pecuniary  redreas 
for  violations  of  the  act,  conferred  by  the 
Otb  section,  must  be  confined  to  redress  of 
such  wrongs  aa  can,  consistently  with  the 
context  of  the  act^  be  redressed  by  courts 
without  previous  action  by  the  Commisaion, 
and>  therefore,  does  not  imply  the  power  in 
a  court  to  primarily  hear  complaints  con- 
concerning  wrongs  of  the  character  of  the 
one  here  complained  of.  Although  an  estab^ 
I i shed  schedule  of  rates  may  have  been  al- 
tered by  a  carrier  voluntarily  or  as  the  re- 
sult of  the  enforcement  of  an  order  of  the 
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Commission  to  desist  from  violating  the  law, 
rendered  in  accordance  with  the  provisions 
of  the  statute,  it  may  not  be  doubted  that 
the  power  of  the  Commission  would  never- 
theless extend  to  hearing  legal  complaints 
of,  and  awarding  reparation  to,  individuals 
for  wrongs  unlawfully  suffered  from  the  ap- 
plication of  the  unreasonable  schedule  dur- 
ing the  period  when  such  schedule  was  in 
force. 

And  the  conclusion  to.  which  we  are  thus 
constrained  by  an  original  consideration  of 
the  text  of  the  statute  finds  direct  support, 
first,  in  adjudged  cases  in  lower  Federal 
[443] courts,  and  •in  the  construction  which  the 
act  has  apparently  received  from  the  be- 
ginning in  practical  execution ;  and,  second, 
is  persuasively  supported  by  decisions  of 
this  court,  which,  whilst  not  dealing  direct- 
ly with  the  question  here  presented,  yet 
necessarily  concern  the  same. 

1.  In  Swift  &  Co.  V.  Philadelphia  &  R.  R. 
Co.  5  Inters.  Com.  Rep.  116,  64  Fed.  59,  it 
was  held  that,  in  an  action  at  law  to  re- 
cover damages  for  the  exaction  of  an  al- 
leged unreasonable  freight  charge,  the  rate 
established  in  conformity  with  the  act  to 
regulate  commerce  must  be  treated  by  the 
courts  as  binding  upon  the  shipper  until 
regularly  corrected  in  the  mode  provided  by 
the  statute.  And  in  Kinnavey  v.  Terminal 
R.  As90.  81  Fed.  802,  in  an  able  opinion,  the 
question  was  carefully  considered  and  the 
same  doctrine  was  announced  and  applied. 
When  it  is  considered  that  the  act  to  regu- 
late commerce  was  enacted  in  1887,  and  that 
neither  the  diligence  of  counsel  nor  our  own 
researches  have  brought  into  view  any  case 
except  the  one  now  under  consideration 
holding  that  a  court  could,  compatibly  with 
the  terms  of  that  act.  grant  relief  upon  the 
basis  that  the  established  rate  could  be  dis- 
regarded as  unreasonable,  it  would  seem  to 
follow  that  the  terms  of  the  act  had  gener- 
ally been  treated  in  practical  execution  as 
incompatible  with  the  existence  of  such  pow- 
er or  rijrlit. 

And  this  is  greatly  fortified  when  it  is 
borne  in  mind  that  the  reports  of  the  de- 
cisions of  the  Interstate  Commerce  Com- 
mission show  that  many  cases  have  been 
passed  upon  by  that  body  concerning  the 
unreasonableness  of  a  rate  fixed  in  an  es- 
tablished schedule,  which  have  resulted  in 
awarding  reparation  to  shippers  and  to  the 
making  of  orders  directing  carriers  to  desist 
from  future  violation  of  the  act;  that  is  to 
say.  in  necessary  legal  effect,  correcting  es- 
tablished schedules. 

2.  The  cases  of  Cincinnati.  N.  0.  &  T.  P. 
R.  Co.  v.  Interstate  Commerce  Commission, 
102  U.  S.  184,  40  L.  ed.  935,  5  Inters. 
Com.  Rep.  391,  16  Sup.  Ct.  Rep.  700:  Louis- 
ville &  N.  R.  Go.  v.  Behlmer,  175  U.  S.  648, 
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44  L.  ed.  309,  20  Sup.  Ct.  Rep.  209;  a 
Interstate  Commerce  Commission  v.  Loo 
\-ille  A  N.  R.  Co.  190  U.  S.  275,  47  L.  i 
1048,  23  Sup.  Ct.  Rep.  687,  involved  t 
enforcement  against  carriers  *of  orden  < 
the  Commission.  After  deciding  that  tl 
orders  of  the  Commission  were  not  estitle 
to  be  enforced  because  of  errors  of  law  en 
mitted  by  that  body,  this  court  decliaed  ti 
consider  the  question  of  the  reaaonablcBtt 
per  99  of  the  rates  as  an  original  queitioi, 
in  other  words,  the  correction  of  tbe  a 
tablished  schedule  without  prevknu  eoi 
side  ration  of  the  subject  by  the  CommiMOS 
It  was  pointed  out  that  by  the  effect  of  tbi 
act  to  regulate  commerce  it  was  peeuUarh 
within  the  province  of  the  CommiuioB  ti 
primarily  consider  and  pass  upon  a  eostra 
versy  concerning  the  unreasonaUencn  fu 
86  of  the  rates  fixed  in  an  established  kM- 
ule.  It  was,  therefore,  declared  to  be  tin 
duty  of  the  courts,  where  the  Cooimiiiifli 
had  not  considered  such  a  disputed  <fl» 
tion.  to  remand  the  case  to  the  Comniimi 
to  enable  it  to  perform  that  duty,— •  as- 
elusion  wholly  incompatible  with  the  cts- 
ception  that  courts,  in  independent  proceed- 
ings, were  empowered  by  the  act  to  regslftli 
commerce,  equally  with  the  CommiHioa 
primarily  to  determine  the  reasonaUcstf 
of  rates  in  force  through  an  estaUiiM 
schedule. 

In  Gulf.  C.  ft  S.  F.  R.  Co.  v.  Hefler,  1* 
U.  S.  98,  39  L.  ed.  010,  15  Sup.  Ct.  Rep-flU 
the  facts  were  these:  A  rate  had  been  fai' 
by  a  carrier  in  a  bill  of  lading  for  an  i■ti^ 
state  shipment,  which  rate  was  less  thsa  tkit 
established  under  the  provision*  of  thcirtti 
regulate  commerce.  On  arrival  of  the  ptk 
at  destination  the  carrier  refused  to  delji* 
on  tender  of  payment  of  the  bill  of  Itdiif 
rate,  and  demanded  payment  of  and  eoUcdr 
ed  the  higher  established  schedule  tate.  f* 
so  doing,  the  carrier  was  proceeded  tpSf^ 
under  a  statute  of  the  state  of  Tessa  ib- 
posing  a  penalty  upon  a  carrier  for  dtf- 
ging  more  than  the  rate  fixed  in  a  bill  of  h'' 
ing.  A  judgment  of  the  state  eonrt  * 
forcing  the  penalty,  was  re^-ersed.  upoi  A* 
ground  that  the  state  statute,  as  sppM 
was  repugnant  to  the  act  to  regalstf  cb** 
merce.  the  court  saying  (p.  102,  L  li  ^ 
911.  Sup.  Ct  Rep.  p.  803): 

"The  carrier  cannot  obey  cm 
without  sometimes  exposing  itself  to  At 
penalties  prescribed  by  the  other.  Wdi** 
case  before  us :  If.  in  disregard  of  the  j0 
tariff  established  *by  the  defendaat  sadM 
St.  Louis  &  San  Francisco  Railway  0* 
pany  and  filed  with  the  Interstatt  0* 
merce  Commission,  the  latter  eoapsiyiJJ 
a  matter  of  favoritism,  had  issued  thh  v 
of  lading  at  a  rate  less  than  the  tariff  |A 
both  the  defendant  companj  and  its  a^ 
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tmald,  by  deliTering  the  g^oda  upon  the  re- 
fliipt  of  only  such  reduced  rate,  subject 
^1bem»1v^  to  the  peiialtiea  of  the  natioital 
[liw;  wbile,  on  the  other  band*  if  the  tariff 

ite  wm  insisted  upon,  then  the  corpora- 
would  been  me  liable  for  the  damages 
temed  In  the  atate  act.  In  c^se  of  such 
Iwciflict  tlie  state  law  must  yield/' 
'  Id  TeiAS  d  P.  E,  Co.  v.  Mugg,  202  U.  8, 
tit  50  L.  ed.  1011,  26  Sup.  Ct  Rep.  628, 
lb  fucts  were  aa  follows:  On  as  interstate 
Aipmrat  a  given  rate*  less  than  the  lawful 
Hfaadtile  rate,  was  quoted  to  the  shipper  by 
He  R^nt  of  the  railroad  at  the  point  of 
jiipment.  On  the  arrival  of  the  goods  at 
^«ir deatination  the  road  exacted  the  sched- 
Hk  rate^  whilst  the  shipper  fnsiatad  he  was 
tttitled  to  the  lower  and  quoted  rat^.  And 
1  rtenveiy  of  the,  excess  collected  over  the 
quoted  rate  waa  allowed  hj  a  court  of  the 
»Uti  of  Texas.  Reversinr^  the  Judgment,  it 
ns  hei'e  held  that  the  rate  fixed  in  the 
iphcdale  filed  pursuant  to  the  act  to  regu- 
late commerce  was  controlling,  that  it  was 
bepud  the  power  of  the  carrier  to  depart 
fjim  sueh  rates  in  favor  of  any  shipper, 
*>d  that  the  err>npous  quotjttiou  of  rates 
lUiit  by  the  a^eut  of  the  railroad  did  not 
[Jbtify  reoover\%  since  to  do  so  would  be, 
h  effect,  enabling  the  shipper j  whoae  duty 
^  wu  to  ascertain  the  published  rate,  to 
iicure  A  preference  over  other  shippers,  con- 
ftl*ry  to  the  act  to  regulate  cominerce* 

hi  view  of  the  binding  effect  of  the  es- 
wUili^d  rates  upon  both  the  carrier  and 
^  ^Slipper,  aa  expounded  in  the  two  dc- 
^ions  of  this  court  just  referred  to,  the 
WDfention  now  made,  if  adopted,  would 
^sc^it&te  the  holding  that  a  cau^  of  ae- 
tbn  in  favor  of  a  shipper  aro^e  from  the 
Wluie  of  the  carrier  to  make  an  agreement, 
*beii»  if  the  agreement  had  been  made,  both 
tttftrrier  and  the  shipper  would  have  been 
pill tr  of  a  criminal  offense  and  the  agree- 
Jftoit  would  have  been  so  absolutely  void  as 
^  b  impossible  of  enforcement.  Nor  is 
I'there  force  in  the  iuggestion  that  a  like  di- 
^!na  arises  from  the  reeogiiition  of  power 
^  the  Commit!? ion  to  award  reparation  in 
Wr  of  an  individual  hecause  of  a  finding 
^  that  body  that  a  rate  in  an  established 
"^ftlule  was  unreasonable.  As  we  have 
*^'^.  there  is  a  wide  distinction  between 
^  two  cases.  When  the  Commi^alon  is 
**^N  tipon,  on  the  complaint  of  an  mdi- 
^^\ii\,  to  consider  the  reasonahleneaa  of  an 
^il^ybhed  rate,  its  power  is  invoked  not 
**^ly  to  authorise  a  departure  from  such 
^^  m  favor  of  the  complainant  alone,  but 
**  Etert  the  authority  conferred  upon  it  by 
^}i  *ot.  If  the  complaint  is  found  to  be 
Jmt,  to  compel  the  establishment  of  a  new 
''^ule  of  rat*:^s  applicable  to  all.  And 
''*fc*  reasoning  woiUd  be  applicable  to  the 
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granting  of  reparation  to  an  individual  after 
the  establishment  of  a  new  schedule  because 
of  a  wrong  endured  during  the  period  when 
the  unreasonable  schedule  was  enforced  by 
the  carrier  and  before  its  change  and  the 
establishment  of  a  new  one.  In  other  worda, 
the  dIfTerence  between  the  two  is  that  which, 
on  the  one  hand,  would  arise  from  destroy- 
ing the  uniformity  of  rates  which  It  wan  the 
object  of  the  statute  to  secure,  and,  on  the 
other,  from  enforcing  of  that  equality  which  * 
the  statute  commands , 

But  it  is  insisted  that^  however,  cogent 
may  be  the  views  previously  stated*  they 
should  not  control,  because  of  the  following 
provision  contained  in  fi  22  of  the  act  to 
regulate  commerce,  via-.'  **,  .  ,  Nothing 
in  this  act  contained  shall  in  any  way 
abridge  or  alter  the  remedies  now  existing 
at  common  law  or  by  statut-e,  but  the  pro- 
visions of  this  act  are  in  addition  to  ^uch 
remedies."  This  clause,  however,  c^innot  in 
reason  he  construed  as  continuing  in  ishlp- 
pers  a  common  law  right,  the  continued 
existence  of  which  would  be  absolutely  in- 
consistent  with  the  provisions  of  the  act. 
In  other  words,  the  act  cannot  be  held  to 
destroy  itself*  The  clause  is  concerned  alone 
with  rights  recognized  in  or  duties  imposed 
by  the  act,  and  the  manifest  purpose  of 
the  provision  in  question  was  to  make  plain 
the  intention  that  any  specific  remeily  given 
by  the  act  should  be  regarded  as  cumulative, 
when  other  appropriate  *common4aw  or  [447] 
statutory  remedies  existed  for  the  redress 
of  the  particular  grievance  or  wrong  dealt 
with  in  the  act. 

The  proposition  that,  if  the  statute  be 
construed  as  depriving  courts  generally^  at 
the  instance  of  shippers,  of  the  power  to 
grant  redress  upon  the  basis  that  an  estab- 
lished rate  was  unreasonable  without  pre- 
vious action  by  the  Commission,  great  harm 
will  result*  is  only  an  argument  of  incon- 
venience  which  assails  the  wisdom  of  the 
legislation  or  its  efficiency,  and  affords  no 
justification  for  so  interpreting  the  statute 
Rs  to  destroy  it.  Even,  however*  if,  in  any 
case*  we  were  at  liberty  to  depart  from  the 
obvious  and  necessary  intent  of  a  statute 
upon  considerations  of  expediency,  we  are 
admonished  that  the  suggestions  of  expe- 
diency here  advanced  are  not  shown  on  this 
record  to  be  justified*  *4s  we  have  seen,  al- 
though the  act  to  regulate  commerce  haa 
been  in  force  for  many  years,  it  appears 
that,  by  judicial  exposition  and  in  practi- 
cal execution*  it  has  been  interpreted  and 
applied  in  accordance  with  the  construction 
which  we  give  it.  That  the  result  of  such 
long-continued,  uniform  construction  baa 
not  been  considered  as  harmful  to  the  pub- 
lie  interests  is  persuasively  dcnionstratetl  by 
the  fact  that  the  amendmenti  which  have 
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been  made  to  tiie  act  have  not  only 
not  tended  to  repudiate  such  construction, 
but,  on  the  contrary,  have  had  the  direct 
effect  of  strengthening  and  making,  if  pos- 
sible, more  imperative,  the  provisions  of 
the  act  requiring  the  establishment  of  rates 
and  the  acUiesion  by  both  carriers  and  ship- 
pers to  the  rates  as  established  until  set 
aside  in  pursuance  to  the  provisions  of  the 
act.  Thus,  by  §  1  of  the  act  approved  Feb- 
ruary 19,  1903,  commonly  known  as  the  El- 
kins  act  [32  Stat,  at  L.  847,  chap.  708.  U. 
S.  Comp.  Stat.  Supp.  1905,  p.  509],  which, 
although  enacted  since  the  shipments  in 
question,  is  yet  illustrative,  the  wilful  fail- 
ure upon  the  part  of  any  carrier  to  file  and 
publish  "the  tariffs  or  rates  and  charges," 
as  required  by  the  act  to  regulate  commerce 
and  the  acts  amendatory  thereof,  "or  strictly 
to  observe  such  tariffs  until  changed  ac- 
cording to  law,"  was  made  a  misdemeanor, 
and  it  was  also  made  a  misdemeanor  to 
{448]  offer,  grant,  •give,  solicit,  accept,  or  receive 
any  rebate  from  published  rates,  or  other 
concession  or  discrimination.  And  in  the 
closing  sentence  of  §  1  it  was  provided  as 
follows : 

"WTienever  any  carrier  files  with  the  In- 
terstate Commerce  Commission  or  publishes 
a  particular  rate  under  the  provisions  of  the 
act  to  regulate  commerce  or  acts  amendatory 
thereof,  or  participates  in  any  rates  so  filed 
or  published,  that  rate,  as  against  such 
carrier,  its  officers,  or  agents,  in  any  prose- 
cution begun  under  this  act,  shall  be  con- 
clusively deemed  to  be  the  legal  rate,  and 
any  departure  from  such  rate  or  any  offer 
to  depart  therefrom  shall  be  deemed  to  be 
an  offense  under  this  section  of  this  act." 
And,  by  §  3,  power  was  conferred  upon 
the  Interstate  Commerce  Commission  to  in- 
voke the  equitable  powers  of  a  circuit  court 
of  the  United  States  to  enforce  an  observ- 
ance of  the  published  tariffs. 

Concluding,  as  we  do,  that  a  shipper  seek- 
ing reparation  predicated  upon  the  unrea- 
sonableness of  the  established  rate  must, 
under  the  act  to  regulate  commerce,  pri- 
marily invoke  redress  through  the  Interstate 
Commerce  Cbmmission.  which  body  alone  is 
vested  with  power  originally  to  entertain 
proceedings  for  the  alteration  of  an  estab- 
lished schedule,  because  the  rates  fixed 
therein  are  unreasonable,  it  is  unnecessary 
for  us  to  consider  whether  the  court  below 
would  have  had  jurisdiction  to  afford  relief 
if  the  right  asserted  had  not  been  repugnant 
to  the  provisions  of  the  act  to  regulate 
commerce.  It  follows,  from  what  we  have 
said,  that  the  court  below  erred  in  the  con- 
struction which  it  gave  to  the  act  to  regu- 
late commerce. 

The  judgment  below  is,  therefore,  reversed, 
and  the  case  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 
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•TEXAS  ft  PACIFIC  RAILWAY  COHP^^ 
Plff.  in  Kir., 

Y. 

CISCO  OIL  MDX. 

(See  S.  a  Reporter'*  ed.  44IM52.) 

Canierft— interstate  fzeiglit  ntefr-poiti^ 

Interstate   freight   ratea   are  esta^ 
lished  when  a  schedule  thereof  is  filed  by  a 
carrier  with  the  Interstate  Commeree  Com- 
mission  and  copies  are  famished  faj  thenil- 
way  company  to  its  freight  offices,  althoi^ 
such  rates  may  not  be  '^posted"  as  n^pSni 
by  §  6  of  the  act  to  regulate  commeree.  u 
amended  March  2,  1889  (26  Stat,  at  L  M^ 
chap.  382,  U.  S.  Comp.  Stat.  1901,  p.  lUB). 
which  is  not  made  a  condition  preeednt  te 
the  establishment  and  patting  in  foitc  of 
the  tariff  of  rates,  but  is  a  provision  buni 
upon  the  existence  of  an  eatablished  nti, 
which  has  for  its  object  the  affording  of  w- 
cial  facilities  to  the  pabUc  for  aaeerUiiQl 
the  rates  actually  in  foroe. 

[No.  79.) 

Submitted  November  2,  1906.    Deeidid  Hb* 
ruary  26,  1907. 

T  N  ERROR  to  the  Court  of  Civil  Appvli 
1  for  the  Second  Supreme  Judicial  DbliM 
of  the  SUte  of  T^xas  to  review  a  judgMit 
which  reversed  a  judgment  of  the  IMM 
Court  for  Eastland  County,  in  that  state,  li 
favor  of  defendant  in  a  suit  to  obtaia  tM 
from  an  alleged  unreasonable  iuUiiUto 
freight  rate  exacted  by  a  fifflimffli  taxtkf 
from  a  shipper,  and  rendered  judgoMt  k 
favor  of  the  plaintiff  for  the  reeofsiy  ^ 
the  elcessive  charges.  Rereraed  aad  » 
manded  for  further  proceedings. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  F.  DilloB*  Window  S.  FitfHk 
and  David  D.  Dancan  submitted  thi  etf» 
for  plaintiff  in  error.  Mr.  ThoBMS  J.!^ 
man  was  on  the  brief.  For  their  eoslM- 
tions  see  their  brief  as  reported  in  TmM  A 
P.  R.  Co.  V.  Abilene  Cotton  Oil  06.  aati^  A 

Mr.  John  J.  Butts  submitted  the  mmff 
defendant  in  error: 

While  it  is  true  that  the  legialatift  «i- 
trol  of  commerce  between  the  states  k^' 
ed  in  Congress,  it  does  not  tberobj  ffJf 
that  state  courts  may  not  hear  and  M^ 
mine  controversies  between  their 
and  between  their  dtiaena  and 
of  other  states,  growing'  out  of  woA  b^ 
iiess.  and  involving  Federal  lawa  mmdbd  ^ 
pursuance  of  the  Constitution  bj  OospiA 
governing  the  same. 

Western  U.  Teleg.  Co.  ▼.  GUI  PA  <^ 
181  U.  S.  92,  100-103,  45  L.  od.  718,  W^ 
21  Sup.  Ct.  Rep.  661 ;  Plaquemines  Tnfiri 
Fruit  Co.  V.  Henderson,  170  U.  &  SU  il^ 
516,  42  L.  ed.  1127-1129,  18  S19.  a  li^ 
685. 

The  fact  that,  by  the  torma  of  thil^ 
state  commerce  Uw,  a  right  of  9f^  ^ 


Texas  &  P.  R.  Co.  v.  Cisco  On*  Mux, 
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nen  in  tk^  FedenC  courts,  does  not  rai^e 
»  presumptiox]  tliat  the  jurisdi^tiom  of  the 
iXt  eotirtt  over  the  subjects  th^reiu  re- 
md  to  is  excluded. 

Pkquemiiies  Tropical  Fruit  Go.  r.  Hen- 
inon,  170  U.  S.  5ia-516,  42  L,  ©d-  1127, 

m,  18  Sup.  ct.  B«p.  ess. 

Mr.  Jujtice  White  delivered  the  opinion 
I  Die  <^urt ; 

This  writ  of  error  is  proiccuted  to  oh- 
m  the  reveriai  of  a  Judgment  for  $641.69, 
ritii  interest,  entered  in  favor  of  the  Cisco 
111  Mill  by  the  court  of  civil  appeals  of  Tex- 
t  opon  the  reversal  of  a  judgment  of  a 
iitdct  state  court  in  favor  of  the  Texas 
t  Ptcifie  Railway  Company,  The  action 
fifl  •brought  by  the  oil  company  to  recover 
I  tkf!  railway  company  the  principal  sum 
tut  itat'ed^  because  of  alleged  overcharges 
17  the  railway  company,  paid  by  the  oil 
vmptay  utider  protest  at  the  time  of  the 
klfvery  of  four  cars  of  eotton  seed,  shipped 
a  the  month  of  September,  1901,  from 
omu  in  Louisiana  east  of  Alexandria,  in 
kt  state,  to  Osco,  Texaa.  The  appellate 
!MJt,  after  excluding  as  surplusage  aver* 
neati  in  the  petition  "evidently  designed  to 
miif  the  case  within  the  provisions  of  the 
tntmtdte  Commerce  Act,"  was  of  opinion 
ind  decided  the  case  upon  the  hypothesis 
hhit  the  petitioa  stated  a  valid  cause  of  tkt- 
tioB  it  eommoa  law  for  the  recovery  of  the 
wmfi  ooercively  collected  upon  the  delivery 
1^  the  merchandise,  in  excess  of  a  reasonable 
fite,  and  adopted  the  finding  of  the  trial 
!i^  u  to  the  aiEouot  of  the  unreasonahle 
ixictloQ 

In  its  opinion  the  court  of  civil  appeals 
ipfwsly  declared  that  the  trial  court  had 
6Qd«r«d  jadgTTient  in  favor  of  the  railway 
^fiipany  because  the  rate  demanded  and 
oUeetM  of  the  oil  company  '"was  iu  accord 
^tk  tppellee's  rate  sheets  and  freight  ached- 
^*  which  had  been  filed  with  the  Interstate 
oDirQeree  Commission  and  promulgated  as 
^^fided  by  the  act  of  Congress."  Deciding, 
iireTer,  that  the  case  before  it  presented 
^&etantially  the  same  questions,  upon  sub- 
*atUlly  the  same  state  of  facts/'  which 
'4  bean  passed  on  iu  the  case  of  Abilene 
tton  Oil  Co,  V,  Texas  &  P.  R.  Co.  [(Tex. 
^.  App.)  85  S.  W.  1052],  the  court,  for 
e  reason  given  by  it  in  that  t^iie,  reversed 
^  trial  court  and  rendered  judgment  in 
^or  Qf  the  Lisco  Oil  MilL 
The  considerations  which  made  neci^ssary 
r  decision,  Just  announeed,  rever^^ing  the 
%ment  of  the  court  of  civil  appeals  in 
^  Abilene  Case^  ecjuatlj  apply  in  the  in- 
lot  ease  and  compel  like  action.  And  this 
In  It  follows  despite  the  oontention  that 
right  of  action  existed  because  it  is  as- 
■aed  no  schedule  rate  was  in  existence 
W  U.  S. 


when  the  shipments  were  mnde.  This  was 
bused  on  the  eJaim  that  i|  was  not  affirma- 
tively found  below  that  the  schedule  of  rates 
applicable  to  the  ^shipments  in  question  had [451] 
been  posted  as  required  by  S  6  of  the  act 
to  regulate  commerce,  nr»ted  in  niargin.t 

The  aBflumption,  it  is  insisted,  is  author- 
ijsed  because,  it  is  asserted^  the  condusioii 
that  the  schedule  of  rates  became  legally 
operative  was  not  justified  by  the  finding 
that  such  schedule  had  been  filed  with  the 
Interstate  Commerce  Commission  and  copies 
thereof  fnrnished  to  the  freight  officers  of 
the  railroad  company  at  Cisco  and  other 
points.  The  contention  is  without  merit. 
The  filing  of  the  schedule  with  the  Com- 
mission  and  the  furnishing  by  the  railroad 
company  of  copies  to  ita  freight  offices  iu- 
controvertibly  evidenced  that  the  tariff  of 
rates  contained  in  the  Behedule  had  been  e&* 
tttiilished  and  put  in  force  as  mentioned  in 
the  first  sentence  of  the  sect  ion  t  ai^d  the  raiU 
road  <?ompany  <?ould  not  have  been  heard  to 
assert  to  the  contrary.  The  requirement 
that  schedules  should  be  '*posted  in  two  pub- 
lic and  conspicuous  places  in  every  depot " 
etc.,  was  not  made  a  condition  precedent  to 
the  establishment  and  putting  in  force  of 
the  tariff  of  rates,  but  was  a  provision  based 
upon  the  existence  of  an  established  rate, 
and  plainly  had  for  its  object  the  aS'ording 
of  Bp^lal  facilities  to  the  public  for  ascer- 
taining the  rates  ttrifuaUit  in  force.  To  hold  ■ 
that  the  clause  had  the  far- reaching  effect 
^'claimed  would  be  to  say  that  it  was  the  in-[4SSl| 
tent  ion  of  Congrefis  that  the  negligent  post- 


t First  paragraph  of  §  6  of  the  act  to  reg- 
ulate commerce,  as  amended  March  2^  1889 
(25  Btat.  at  L.  g,>5,  chap.  3S2,  U,  8.  Comp. 
Stat.    1901^  p.   3158): 

**That  every  common  carrier  subject  to 
the  provisions  of  this  act  shall  print  and 
keep  open  to  public  inspection  schedules 
showing  the  rates  and  fares  and  charges  for 
the  transportation  of  passengers  and  prop- 
erty which  any  such  common  carrier  has  es* 
tablished  and  which  are  in  force  at  the  time 
upon  its  route.  The  schedules  printed  as 
aforesaid  by  BJiy  such  common  carrier  shall 
plainly  state  the  pUcfis  upon  its  niilroiid 
between  which  property  and  pasaeneers  will 
be  carrjedj  and  shall  contain  the  classifica- 
tion of  freight  in  force,  and  shall  also  state 
separately  the  terminal  charges  and  any 
rules  or  regulations  which  in  anywise 
change,  affect,  or  determine  any  part  or  the 
aggregate  of  such  aforesaid  rate*  and  fares 
and  charges.  Such  schedules  shall  be  plain- 
ly printed  in  large  type,  and  copies  for  the 
use  of  the  public  shall  be  posted  In  two  pub- 
lic and  conspicuous  places  in  every  depots 
station,  or  office  of  such  carrier  where  pas- 
aengem  or  freight,  respectivelyi  are  received 
for  transportation,  in  such  form  that  they 
shall  be  accessible  to  the  public  and  oan  be 
conveniently  inspected." 
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!ng  by  an  employee  of  but  one  instead  of 
two  copies  of  the  schedule,  or  the  neglect 
to  post  either,  would  operate  to  cancel  the 
previously  established  schedule, — ^a  conclu- 
sion impossible  of  acceptance.  While  f  6 
forbade  an  increase  or  reduction  of  rates, 
etc.,  *'which  have  been  established  and  pub- 
lished as  aforesaid,"  otherwise  than  as  pro- 
vided in  the  section,  we  think  the  publica- 
tion referred  to  was  that  which  caused  the 
rates  to  become  operative;  and  this  deduc- 
tion is  fortified  by  tiie  terms  of  §  10  of  the 
act,  making  it  a  criminal  offense  for  a  com- 
mon carrier  or  its  agent  or  a  shipper  or  hia 
employee  improperly  "to  obtain  transporta- 
tion for  property  at  less  than  the  regular 
rates  then  established  and  in  force  on  the 
line  of  transportation  of  such  common  car- 
rier." 

Whether,  by  the  failure  to  post  an  estab- 
lished schedule,  a  carrier  became  subject  to 
penalties  provided  in  the  act  to  regulate 
commerce,  or  whether,  if  damage  had  been 
occasioned  to  a  shipper  by  such  omission,  a 
right  to  recover  on  that  ground  alone  would 
have  obtained,  we  are  not  called  upon  in  this 
case  to  decide. 

The  judgment  below  is  reversed  and  the 
case  remanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 


t453]»AAIERTCAN  RAILROAD  COMPANY  OP 
PORTO  RICO,  Pltf.  in  Err., 

V. 

JULIO  P.  CASTRO. 

(See   S.  C.  Reporter's   ed.  453-458.) 

Error  to  district  court  of  Porto  Rico— friv- 
olousness  of  Federal  question. 

The  contention  that,  because  the  dis- 
trict court  of  the  United  States  for  the  dis- 
trict of  Porto  Rico  is  required,  bv  the  act 
of  April  12,  1900  (31  Stat,  at  L.  77,  chap. 
191),  S  34.  to  proceed  in  the  same  manner 
as  a  Federal  circuit  court,  a  term  of  that 
court  held  at  Mayn«;urz,  under  the  authori- 
ty of  the  further  provision  of  that  section 
that  regular  terms  of  such  court  shall  be 
held  at  stated  times  in  Snn  Juan  and  Ponce, 
and  special  terms  at  Mayapuez  at  such  other 
times  as  the  judge  may  deem  expeilient,  is 
a  "special,''  as  contradistinpnished  from  a 
"regular."  term,  within  the  moaning  of  U. 
S.  Rev.  Stat.  §  070.  U.  S.  Comp.  Stat.  1901, 
p.  545,  forbidding  jury  trials  at  sj>eoial  terms 
of  the  circuit  courts,  except  in  certain  speci- 
fied districts,  is  too  clearly  lacking  in  merit 
to  sustain  a  writ  of  error  fnnn  the  Federal 
Supreme  Court,  in  view  of  the  substantially 
uniform  requirement  of  U.  S.  Rev.  Stat.  S§ 


Note. — On    the    appellate    jurisdiction    of 
the  Federal  Supreme  Court  over  Porto  Ric- 
an  courts—see   note  to  Garrozi  v.  Dastas, 
ante,  369. 
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664-669,  U.  S.  Comp.  SUt.  1901,  pp.  543-515, 
that  special  terms  of  the  drcnit  oonita  an 
to  be  held  where  the  re^lar  aeaaioiu  an 
held. 

[No.  161.] 

Argued    and   submitted   January   14»   1907^ 
Decided   February   26,   1907. 


IX  ERROR  to  the  District  Court  of 
United  States  for  the  District  of  Fort^ 
Rico  to  review  a  judgment  for  plaintiff  l« 
an  action  against  a  railway  company  to  re- 
cover damages  for  the  alleged  n^ligent  kiU. 
ing  of  plaintiff's  daughter  at  a  highw^j 
crossing.  Dismissed  for  want  of  jurisdic- 
tion. 

Statement  by  Mr.  Justice  White: 

Julio  P.  Castro,  defendant  in  error,  wai 
plaintiff  in  the  court  below,  and  the  plain- 
tiff in  error,  the  American  Railroad  Gobi- 
pany,  a  New  York  corporation  doing  busi- 
ness in   Porto  Rico,   was  defendant.    The 
action  was  commenced  by  the  filing  of  i 
complaint  in  the  office  of  the  derk  of  thi 
court  at  Mayaguez,  Porto  Rico.    DamsfM 
in  the  sum  of  $15,000  were  prayed,  becsiw 
of  the  alleged  negligent  killing  of  the  daogfc- 
ter  of  the  plaintiff  by  a  train  of  the  em- 
pany,  whilst  she,  with  other  penoos,  vu 
attempting  to  pass,  in  a  vehicle,  oTsr  tht 
railroad  of  the  defendant,  at  a  point  wkot 
it  intersected  a  public  highway  leading  frw 
the  town  of   San  German   to  the  towi  of 
Mayapucz. 

A  demurrer  to  the  complaint  was  IM. 
and  also  the  following  plea  to  the  jllri•di^ 
tion  of  the  court: 

^'Defendant,  in  the  above -entitled  actioii 
comes  now,  by  its  attorney,  F.  H.  Dexter. 
and  objects  to  the  jurisdiction  *of  thiieoBit[4ll 
to  try  this  cause  under  the  terms  and  pre- 
visions of  §  670  of  the  Revised  Statute!  of 
the  United  States  (U.  S.  Comp.  Stat  INl. 
p.  545),  for  the  reason  that  all  Urm  ^ 
this  court  held  in  the  city  of  Mayagnei,  M* 
der  and  by  virtue  of  the  terms  aiid  pn^* 
sions  of  the  act  of  April  12.  1900  [31  StaC 
at.  L.  77,  chap.  191],  creating  a  clfil  |«*- 
emment  in  Porto  Rico,  and  particalariy  tkf 
present  terra,  at  which  the  above  csnM  « 
set  for  trial,  is  a  special  term  of  this  coot 
and,  therefore,  this  court  is  withoat  joiii' 
diction  to  try  the  issues  in  this  oaaie  bf  * 
jury. 

"Wherefore,  defendant  prays  for  ai  oidtf 
either  dismissing  this  cause  or  traasfcinV 
the  same  for  trial  at  a  regular  term  of  tkii 
court  to  be  held  at  either  San  Jma  * 
Ponce." 

After  the  entry  of  an  order  overmUtg  tli 
demurrer  and  the  plea  to  Jurisdictioa.  •■ 
answer  was  filed  and  the  case  was  tried  kf 
a  jury.    A  Terdiet  was  rendered  in  favor  d 
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the  pkiatlff  for  the  sum  of  $1,600.  The  ob- 
i«tion  to  ]unsdti>tioii  was  renewed  in  a  tno- 
tien  to  irfest  the  judgmcDt,  and,  after  the 
sftmiJIng  thereof  J  a  btU  of  exceptions  was 
MttJedby  the  trial  judge,  containing  excep- 
im*  tklt^fi  during  the  trial  to  the  ad  mis - 
tm  tnd  rejection  of  evidence  and  to  in- 
itractiorvs  driven  and  reftised.  The  case  was 
^m  broti^ht  t«  this  court. 

Mr.  Frederic  D*  McKenney  argued  the 
aufic,  itid,  with  Mes.srs.  Francia  H.  Dexter 
M  John  Spalding  Flannery,  filed  a  brief 
te  plaintiff  In  error. 

Mr,  Frederick  L,  Cam  well  submitted  the 
tiofte  for  defendant  in  error. 

Ut,  Justin  White,  after  making  the  fore^ 
|Qiag  stiitement,  delivered  the  opinion  of 
tit  miTi; 

B,?  Uie  aet  at  April  12,  1000  (31  Stat. 
iiLAS,  chap.  191).  the  general  rule  govern - 
JfiKf  tbe  rijrht  of  this  court  to  review  by 
*riU  of  error  or  appeal  final  decieions  of 
tikP  district  court  of  the  United  States  for 
••J^orto  Hico  wixs  made,  as  to  ainount,  *to  con- 
brm  to  tb&t  obtaining  as  to  the  territories 
8(  tif  United  States,  vix.,  55,000.  A^s  this 
CI*  does  not  involve  the  requisite  jnris- 
<tie^tiiJ  amount,  it  follows  that  the  right 
fit  tttiew  does  not  exist  unless  the  case  is 
*itliin  the  provision  of  the  statute  confer* 
^  jurisdiction  to  review  in  this  court  "in 
til  ?4sa^  where  ...  an  act  of  Con- 
fi^  is  brought  in  question  and  the  right 
tlftimed  thereunder  is  denied," 

It  Ims  been  settled  that  where,  in  the 
ttorse  of  litigation  pending  in  the  court 
jast  referred  to,  a  partj  asserts  a  right 
^kr  an  act  of  ConsTress^  the  act  *is  brought 
in  qtip-ition/'  and  when  the  right  so  claimed 
»  deuit^d  the  case  cnn  be  brought  here, 
%rsJlc&  \\  Esbri,  200  U.  S.  103,  50  L.  ed. 
3&1,  26  Sup.  Ct.  Rep.  170  s  RodrigueK  v, 
^mtd  States.  108  l-.  S,  156,  49  L.  ed.  D94, 
iSSup.  Ct  Rep.  filT;  Crowley  v.  United 
^tfls,  194  V.  S.  46fl,  48  L.  ed.  1078,  24  Sup. 
<^t  Rep.  731. 

It  u  undoubted  that  the  plea  to  the  ju- 

^ietion  filed  nnd  insisted  upou  below  as- 

*^fted  on  the  record  a  right  under  an  act 

^f  Congrefts,  which  right  was  denied.     But, 

^   harmony    with   the    rule    which   governs 

*h^j^  A  right   iiniler  the  Constitution,  etc., 

**'  the  Uoitf^d  Stafes  is  asserted  in  a  case 

*hich  it  brought  to  this  court  from  a  itate 

'^'^trt,  and    in   accord    with   the   same   rule 

*h]ch  also  governs  cases  originally  brought 

*^  a  court  of  the  I'nited  States   (New  Ur- 

^*ns  Waterworks  Co,  v.  Tjoui^iana,  185  U. 

^-  336,  46  L.  ed.  036,  22  Sup.  Ct.  Rep.  691, 

*^d  pases  cited;    Newbury  port  Water  Co.  v. 

^'^wburyport,  11)3  U.  S.  561,  48  L.  ed.  Tr»o, 

**   Sup.  Ct.   Rep.   553)^   we  are   of  opinion 
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that  the  mere  assertion  of  a  Federal  right 
and  its  denial  do  not  justify  our  assuming 
jurisdiction  where  it  indubitably  appears 
that  the  Federal  right  asaerted  is  frivo- 
lous, thflt  iSi  without  color  or  merit.  We 
think  the  eaae  at  bar  is  of  this  character. 

As  appears  in  the  Revised  Statutes,  it 
has  been  the  uniform  practice  of  Congreibfl 
to  ^K  both  the  time  and  place  for  holding 
sessions  of  the  district  and  circuit  courts  of 
the  United  States,  which,  for  convenience  of 
expression,  have  been  styled  the  regular 
terma  of  court.  Rev.  Stat.  §g  572,  658,  U. 
S.  Comp.  Stat.  1^01,  pp.  464,  530.  Upon  tha 
district  judge  has  also  been  conferred  the 
power  of  designating  the  time  and  place  of 
holding  special  terras  of  the  district*eourt,[45fi] 
in  which  any  business  might  be  transacted 
which  might  be  disposed  of  at  a  regular 
term.  Id.  §  581,  U.  S.  Comp.  Stat.  1901, 
p.  477.  The  asserted  application  to  the  di«« 
trict  court  of  Porto  Rico  of  the  provision  as 
to  special  terms  of  the  cireuit  courts  is  that 
upon  which  was  rested  the  claim  of  statu- 
tory right  to  exemption  from  a  trial  of  the 
cauBc  by  jury  at  Mayaguez,  which  was  de- 
nied  by  the  court  below,  and  forms  the  ba- 
sis for  the  contention  that  this  court  must 
exercise  jurisdiction  to  pas^s  upon  the  as* 
signed  errors.  The  section  reads  as  fol- 
lows; 

**Sec.  070.  At  any  special  term  of  a  cir* 
cutt  court  in  any  district  in  Indtana,  Ken^ 
tucky,  Missouri,  North  Carolina,  Virgiula^ 
and  Wisconsin  any  business  may  be  tnwu- 
acted  wlijc'li  might  be  transacted  at  any  reg* 
ular  term  of  such  court.  At  any  special 
term  of  a  circuit  court  in  any  other  dia* 
tiiet  it  shall  be  competent  for  the  court  to 
entertain  jurisdiction  of,  and  to  hear  and 
decide,  all  cases  in  equity,  cases  in  error 
or  on  appeal^  issues  of  law,  motions  in  ar- 
rest of  jtidgment,  motions  for  a  new  trial, 
and  all  other  motions,  and  to  award  ex  ecu* 
tious  and  other  final  process,  and  to  do  &nd 
transact  all  other  busineas  and  direct  all 
other  proceed  in  g;e  in  all  causes  pending  in 
the  circuit  court,  except  trying  any  causa 
by  a  jnrj;  in  the  same  way  and  with  the 
same  etTect  as  the  same  might  be  done  at 
any  regular  session  of  said  court,** 

The  application  of  this  section,  il  is  con'^ 
tended*  results  from  the  concluding  word* 
of  the  following  portion  of  §  34  of  the  act  of 
April  12,  1000. 

**The  district  court  of  the  United  States 
for  Porto  Rico  .  .  -  shall  have,  in  ad- 
dition to  the  ordinary  jurisdiction  of  district 
courts  of  the  United  States,  jurisdiction  of 
all  cases  cognizant  in  the  circuit  courts  of 
the  United  States,  and  shall  proceed  there- 
in in  the  same  manner  as  a  circuit  court." 

Rev,  Stat,  i  G 70  IS  to  be  interpreted  in  the 
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light  of  §  C«9  (U.  8.  Ck)mp.  SUt.  1901,  p. 
545),  reading  as  follows: 

"Section  669.  In  the  districts  not  men- 
tioned in  the  five  preceding  sections  [Cali- 
fornia, Oregon,  Nevada,  Kentucky  Indiana, 
[457]*Tenne8see,  North  Carolina,  Virginia,  and 
Wisconsin  heing  the  districts  mentioned] 
the  presiding  judge  of  any  circuit  court 
may  appoint  special  sessions  thereof,  to  be 
held  at  the  places  where  the  regular  ses- 
sions are  held." 

Keeping  in  mind  that  the  substantially 
uniform  rule  stated  in  Rev.  Stat.  §§  664  to 

669  (U.  S.  Comp.  SUt.  1901,  pp.  543-545) 
requires  the  holding  of  special  terms  of  a 
circuit  court  at  the  place  where  the  regular 
sessions  are  authorized  to  be  held,  it  fol- 
lows that  a  special  term  of  a  circuit  court 
of  the  United  States,  as  the  expression  is 
employed  in  Rev.  Stat.  §  670,  is  a  session 
ordered  for  the  disposal  of  business,  supple- 
mentary to  a  regular  term,  and  to  be  held 
at  the  place  fixed  by  Congress  for  holding 
such  regular  term.  When  the  plain  result 
of  the  legislation  just  referred  to  is  noted 
it  is  apparent  that  there  is  no  color  what- 
ever for   the  pretension  that  Rev.  Stat.   § 

670  had  any  possible  application  to  the 
term  at  which  this  case  was  tried.  That 
term  was  held  under  authority  conferred  by 
that  portion  of  §  34  of  the  act  of  April  12, 
1900,  where,  referring  to  the  district  court 
of  Porto  Rico,  it  was  provided: 

''Regular  terms  of  said  court  shall  be  held 
in  San  Juan,  commencing  on  the  second 
Monday  in  April  and  October  of  each  year, 
and  also  at  Ponce  on  the  second  Monday  in 
January  of  each  year,  and  special  terms 
may  be  held  at  Mayaguez  at  such  other 
stated  times  as  said  judge  may  deem  ex- 
pedient." 

On  the  face  of  this  provision  it  is  ap- 
parent that  it  was  the  intention  of  Congress 
to  authorize  the  holding  of  sessions  of  the 
court  at  Mayaguez  at  times  to  be  specially 
designated  by  the  district  judge.  It  cannot 
be  said  that  the  word  "special"  in  the  act 
was  intended  to  affix  to  the  terms  author- 
ized by  Congress  to  be  held  at  Mayaguez 
the  character  of  special  terms,  as  contra- 
distinguished from  regular  terms,  within 
the  purview  of  Rev.  Stat.  §  670,  without  re- 
ducing the  statute  to  an  absurdity,  for  un- 
less the  act  authorized  the  holding  of 
regular  terms  at  Mayaguez  it  would  be  im- 
possible to  conceive  of  the  holding  of  special 

J  terms  at  that   place  in  the  sense  of  Rev. 

^Stat.  §  670.  What  the  provision  in  quea- 
[458]  Uon  plainly  'meant  was  that  regular  tezmB 
should  be  heM  at  Ponce  and  San  Juan  at 
the  times  fixed  by  Congress  in  the  statute 
and  that  the  same  character  of  term  might 
be  held  at  Mayaguez  at  a  time  to  be  special- 
ly designated  by  the  district  judge. 
Dismiraed  for  want' of  jurisdiction. 


WILLIAM  McKAT  (Substituted  far  1| 
Kalyton)  et  al.,  PIffs.  in  Err., 

Y. 

AGNES  KALYTON,  by  Louise  Kalytoii,! 
Guardimn  ad  Litem, 

(See  S.  C.  Reporter's  ed.  456^7a) 


Error  to   state   court— Fedenl 
when  raised  in  time. 

1.  A  claim  of  immunity  from  nit  i 
the  state  court  under  the  laws  of  the  Uaitc 
States  is  in  time  to  sustain  a  writ  of  cm 
from  the  Federal  Supreme  Court,  tkv 
first  claimed  in  a  petition  for  rehesriig  1 
the  state  court,  if  necessarily  involved,  n 
pressly  considered,  and  decided  advenely  b 
such  court. 

Courts — exclusive    jurisdiction    of   Mn 
courts— disputes  over  Indiaii  sllotiwiti 

2.  State  courts  were  not  given  joriidie 
tion  of  controversies  necessarily  inrolni 
a  determination  of  the  title,  and,  inddot 
ally,  of  the  right  to  the  possession,  of  India 
allotments  while  the  same  were  keU  k 
trust  by  the  United  States,  by  the  p 
vision  of  the  act  of  August  15,  18M  (I 
Stat,  at  L.  286,  chap.  290),  delegatiiy  ts  th 
Federal  circuit  courts  the  power  to  di 
termine  such  questions,  since  the  pvp" 
of  that  act  to  continue  the  ezeloain  m 
eral  control  over  disputes  ooneemiMr  sM 
ments  which,  prior  to  that  act,  eoud  a4 
have  been  decided  by  the  Secntuy  of  th 
Interior,  is  manifested  by  its  pnmim  tU 
a  judgment  or  decree  in  any  such  eosb* 
versy  shall  be  certified  by  the  coort  to  th 
Secretary  of  the  Interior,  and  by  the  fi» 
vision  of  the  act  of  February  i,  1901  ill 
Stat,  at  L.  760,  chap.  217),  that  is  ikI 
suits  ''the  parties  thereto  shall  be  tht  dii» 
ant  as  plaintiff  and  the  United  SUM  « 
party  defendant." 

[No.  181.] 

Argued  January  26,  1907.    Dcddsd  Mt 
ary  26,  1907. 

I  N  ERROR  to  the  Supremo  Ooot  if  tk 
i  State  of  Oregon  to  roTiow  a  jodgBi^ 
which,  reversing  a  judgment  of  tit  OhH 
Court  of  Umatilla  County,  in  thai  ilili 
awarded  the  possession  of  «■  Indin  iM 


Note.— On  the  general  sobjiet  of  vA 
of  error  from  the  United  Stoloi  8^| 
Court  to  state  conrts  see  w»tco  to  i 
tin  V.  Hunter,  4  L.  od.  U.  8.  97; 
V.  Western  Land  Go.  S7  K  od.  U.  &  M] 
Re  Buchanan,  39  L.  od.  U.  &  Ml  « 
Kipley  V.  lUinoU,  48  L.  od.  U.  &  9HL 

On  how  and  when  qiieotiono  artl  ■ 
raised  and  decided  in  a  atnio  oovt  h  ^ 
der  to  make  a  case  for  a  writ  tf^ 
from  the  Supremo  Ooort  of  the  QW 
States — see  note  to  Mutual  L.  Ina  (k  9 
McGrew,  63  LJR.A.  33. 

On  state  jurisdiction  oTor'  InniB  if  ^ 
United  States  within  tho  oUto  iW  ■* 
to  Barrett  ▼.  Palmer,  17  ULA.  711      ^ 
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sidiit  to  the  appellant.     KeTersed  and  re« 
mulcted  for  further  proceedings. 

See  same  case  below,  45  Or.  Ufl,  T4  Pac 
0];  oa  rehearing,  45  Or,  127,  78  Pac,  S32. 

SUteroent  by  Mr.  Justiee  WMte: 
Tliis  itiit  wtLR  commenced  in  the  eircutt 
court  of  Umatilla  count j^  Oregon ^  by  the 
Slinf  of  1  complaint  in  tbe  name  of  Agtiea 
K*l?toii,  Buiog  h^  her  mother,  Louise  Kaly^ 
ton,  if  guardian  ad  litem.  Mary  Kalyton 
tad  ail  other  perBOna  were  made  defend- 
ntM^me  such  (Charles  Wilkina)  being  sued 
II  the  acting  United  States  Indian  agent 
It  the  Umatilla  reservation. 

It  wai  BJIeged  ia  substance  aa  follows: 
B.f  Tirtue  of  an  act  of  CongTesa  approved 
Mareb  3,  1885  {23  Stat  at  L.  340,  chap. 
I]  U^\,  tnd  tbe  amendments  *tberet0r  a  tract 
of  kod  ID  the  Umatilla  Indian  reaeTvation 
wu  duly  allotted  on  April  21,  1891,  to  one 
J«  Kaljton,  a  member  of  tbe  Cay  use  tribe, 
mlding  on  said  rettprvation.  It  was  alleged 
titt  in  or  about  the  year  1893  Joe  Kalyton, 
tile  ilkittee,  In  accordance  with  the  customs 

of  tht  Cay  use  tribe^  married  Louise  --^ , 

u  Mian  woman  of  that  tribe^  and  the 
pliintiff,  Agnes  Kalyton,  was  iisue  of  the 
mirriage.  In  1898  Joe  Kalyton  died  intea- 
ttte,  leaving  the  plaint ifif  aa  his  sole  heir, 
ifld,  under  the  laws  of  Oregon  and  the  pro- 
Tiiiens  of  tbe  act  of  C'ongregs  referred  to, 
f^  became  entitled  to  tbe  land  allotted  to 
her  father,  and  to  the  possesaion  and  en- 
|i>}inet)t  thereof.  It  was  charged  that  Mary 
KilrtoB  and  four  of  the  defendantSt  all  in- 
wlveal,  claiming  to  be  the  beirs  of  the  de- 
oiidj  had  taken  and  held  possession  of  the 
land  in  question,  which  bad  a  rental  value  of 
t274.75  per  annum.  It  was  alleged  that 
^i  of  the  defendants,  named  Glasscock^ 
Maimed  to  have  aome  interest  in  tbe  land, 
ind  was  confederating  with  the  other  d»- 
ftnaints,  who  were  wrongfully  alleging 
tbnuelves  to  be  tbe  heirs  of  Joe  Kalyton, 
^11  the  object  of  depriving  plaintiff  of  the 
^  of  the  land  and  the  enjoyment  of  the 
^nU  and  profits  thereof.  Averring  that, 
nnder  the  rule  a  and  regulations  of  the  De~ 
prtment  of  the  Interior,  in  order  that  plain* 
tiff  might  obtain  tbe  use  and  enjoyment  of 
^^  land,  it  was  requisite  that  her  status 
li  If  pi  heir  of  the  deceased  should  be  ad- 
j^d|ed  hy  a  court  of  competent  jurisdic- 
tion, the  court  waa  asked  to  so  decree  and 
t»  perpetually  restrain  the  defendants  from 
fetErfering  with  her  possession  and  use  of 
^  laid.    General  relief  was  also  prayed. 

Aa  answer  was  filed  on  behalf  of  tbe 
deffudait  Mary  Kalyton.  It  was  therein 
^^nkd  in  flubstance  that  there  bad  been  a 
^trrisge  between  Joe  and  Louise  Kalyton, 
*Bd  that  the  plaintiff  was  their  child >  and, 
*tpjTing  that  Joe  Kalyton  was  a  resident 
^d  citizen  of  Oregon  and  had  died  intes- 
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tate,  unmarried,  and  without  any  lineal  de- 
scendant, it  was  alleged  that  the  defendant, 
a«  the  sister  of  Joe  Kalyton,  was  bis  sole 
heir^  and  aa  such  was  tbe  own^r  of^  and  en- 
titled to  the  posaestion  *of,  tbe  land  in  con  [460] 
tpoversy  and  to  its  enjoyment.  A  decree 
waa  prayed  quieting  her  alleged  title. 

The  others  of  the  defendants,  who  were 
alleged  to  be  confederating  with  Mary  Kaly* 
t-on,  filed  a  disclaimer  of  any  int eldest  in  the 
lands  in  controversy.  The  cause  was  heard 
hy  the  court.  Deciding  that,  if  Joe  Kaly- 
ton and  Louise  Kalyton  had  been  married 
according  to  the  custom  of  the  Indians  ot 
the  Cayuse  tribe,  such  marriage  would  have 
been  void,  and  that  there  bad  been  no  mar- 
riage between  the  parties,  because  none  had 
biH^n  solemnised  in  aceoirdance  with  the  laws 
of  the  state  of  Oregon,  the  plainttif  wa£ 
held  to  be  an  illegitimate  ctiild  of  the  de- 
ceased, and  to  have  no  right,  title,  or  in- 
terest in  or  to  the  lands  in  question,  and  a 
decree  was  entered  in  favor  of  the  defend- 
ant Mary  Kalyton* 

The  cause  was  appealed  to  the  supreme 
court  of  the  state  of  Oregon.  Thnt  court, 
having  found  that  Joe  and  Louise  Kalyton 
were  married  according  to  the  custom  and 
usage  of  the  Indian  tribe  to  which  tliey  be* 
longed,  and  that  the  plaintiff  was  tbe  issue 
of  Buch  marriage^  held,  in  view  of  the  leg- 
islation of  CoagreSB,  ''that  tbe  plaintiff  here- 
in was  bom  in  lawful  wedlock  and  is  tbe 
sole  heir  of  Joe  Kalyton^  deceased,  and,  as 
sucb,  entitled  to  the  posseision  of  the  real 
property  of  which  he  died  seised."  The  de- 
cree of  tbe  trial  court  was^  therefore,  re- 
versed, and  a  decree  waa  entered  in  favor 
of  the  appellant  in  accordance  with  the 
opinion.  A  motion  for  a  rehearing  was 
made  and  overruled.  Thia  motion  was  based 
upon  the  contention  that  the  court  had  erred 
in  taking  jurisdiction  of  the  cause,  for  the 
reason  that  it  involved  the  title  and  right 
to  possesBion  of  public  land  held  in  trust 
by  the  United  States  for  the  i^enefit  of  In- 
dians^ and  hence  the  United  States  was  a 
necessary  party  defendant,  and  not  subject 
to  the  jurisdiction  of  a  state  court.  We 
a  ay  the  petition  for  a  rehearing  was  based 
upon  the  grounds  just  stated,  althongh  the 
petition  is  not  in  the  record,  because  it  is 
manifest  that  such  was  the  case  from  the 
opinion  which  the  court  delivered  in  refusing 
tbe  rehearing,  45  Or.  116,  74  Pac.  40  L  7B 
Pac.  332.  In  that  opinion  'tbe  question  [4611 
whether  the  matter  was  one  of  cjcchisive 
Federal  cognizance  was  elaborately  consid- 
ered, and  it  was  decided  that  it  was  not, 
because  a  decree  as  to  the  right  of  posiei- 
sion  would  not  interfere  with  the  title  or 
trust  interest  of  the  United  States.  And 
the  court  declared  that,  for  the  purposefl  of 
determining  its  jurisdiction,  it  waa  wholly 
irrelevant  to  consider  whether  it  would  have 
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the  power  to  enforce  its  decree  for  the  pos- 
session of  the  allotted  land  against  the  of- 
ficer of  the  United  States  in  charge  of  the 
Indian  ros^ervation  in  case  that  official 
should  decline  to  give  effect  to  the  decree 
for  possession. 
The  case  was  then  brought  to  this  court. 

Mr.  Samuel  Her  rick  argued  the  cause  for 
plaintifTs  in  error.  Messrs.  T.  G.  Hailey  and 
R.  J.  Slater  filed  a  brief  for  plaintiffs  in  er- 
ror: 

The  only  authority  for  such  suit  as  this  is 
the  act  of  Congress  of  August  15,  1894,  28 
Stat,  at  L.  305,  chap.  290,  which  confers  ju- 
risdiction therefor  upon  the  United  States 
circuit  courts,  and  such  jurisdiction  is  ex- 
elusive. 

Patawa  v.  United  States,  132  Fed.  894; 
Parr  v.  United  States,  132  Fed.  1004;  Smith 
V.  United  States,  142  Fed.  226;  Wisconsin 
R.  Co.  V.  Price  County,  133  U.  S.  496-504, 
33  L.  ed.  687-690,  10  Sup.  Ct.  Rep.  341. 

Prior  to  the  passage  of  the  act  of  August 
15,  1894,  supra,  the  authority  to  determine 
the  rights  of  claimants  to  allotments  upon 
the  Umatilla  Indian  reservation  was  vested 
in  the  Secretary  of  the  Interior. 

Mosgrove  v.  Harper,  33  Or.  252,  54  Pac. 
187. 

Mr.  William  Frye  White  argued  the 
cause,  and,  with  Mr.  .John  B.  Cotton,  filed  a 
brief  for  defendant  in  error: 

This  court  has  no  jurisdiction  to  review 
this  cause  on  writ  of  error  because  no  ti- 
tle, right,  or  immunity  specially  set  up  or 
claimed  under  any  Federal  statute  has 
been    denied. 

Corkraii  Oil  &  Development  Co.  v,  Ar- 
naudet,  100  U.  S.  182,  50  L.  ed.  143,  26  Sup. 
Ct.  Rep.  41;  Mallett  v.  North  Carolina,  181 
U.  S.  502.  45  L.  ed.  1017,  21  Sup.  Ct.  Rep. 
730;  I^eber  v.  Sehroedcr.  149  U.  S.  580,  37 
L.  ed.  850,  13  Sup.  Ct.  Rep.  934;  McMil- 
len  V.  Ferrum  Min.  Co.  107  U.  S.  347,  49 
L.  ed.  787,  25  Sup.  Ct.  Rep.  533. 

The  jurisdiction  exercised  by  state  courts 
over  citizens  of  the  state  in  matters  involv- 
ing the  right  to  pos.session  of  lands  en- 
tered under  the  homestead  laws  is  precise- 
ly the  same  as  that  exercised  over  Indians 
daiming  the  right  to  posse.*»sion  of  allot- 
ments held  in  trust  by  the  United  States. 
In  both  cases  before  final  patent  is  is- 
sued the  title  to  the  property  is  in  the 
United  States,  and  there  is  only  a  right  of 
entry  to  the  possession  in  one  or  the  other 
of  the  claiming  parties.  That  the  state 
courts  have  exercised  jurisdiction  over  these 
matters  is  well  known. 

Kitchersidc  v.  Myers,  10  Or.  21. 

An  unlawful  interference  with  the  pos- 
session of  a  person  entitled  to  possession  of 
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land  to  which  the  United  States  hold  titlf 
will  be  prevented  by  the  state  courts. 

Jackson  v.  Jackson,  17  Or.  110,  19  ?tt 
847;  Hindman  ▼.  Rizor,  21  Or.  112,  27  Plei 
13;  Allen  ▼.  Dunlap,  24  Or.  229.  33  Pit 
675;  Bishop  v.  Baisley,  28  Or.  119.  41  P*t 
936;  Pacific  Livestock  Co.  v.  Gentry,  38  Or. 
275,  61  Pac.  422,  65  Pac.  597;  Browning  f. 
Lewis,  39  Or.  11.  64  Pac.  304;  Moore  f. 
Halliday,  43  Or.  243,  99  Am.  St.  R«p.  721 
72  Pac.  801 ;  Bird  v.  Winver.  24  Wuh.  S0I. 
64  Pac.  178;  Swartzel  ▼.  Rogers.  3Ktn.I74; 
Felix  V.  Patrick,  145  U.  8.  317.  832.  35  L 
ed.  719,  726,  12  Sup.  Ct.  Rep.  862;  Wtl*. 
Xote-Tke-Tynin  v.  Carter,  6  Idaho,  8S.  SI 
Pac.  106. 

The  state  courts  also  have  jariidietiM 
to  determine  who  are  the  heirs  of  deceued 
persons;  this  jurisdiction  cannot  be  (jiMf* 
tioned. 

Kalyton  v.  Kalyton,  45  Or.  116,  74  Pifc 
491,  78  Pac.  332. 

The  state  courts  have  repeatedly  am- 
cised  jurisdiction  in  cases  involving  ri^ 
to  allotted  lands. 

Mosgrove  v.  Harper,  33  Or.  252.  51  Pfct 
187;  Carter  v.  Wann,  6  Idaho.  556,  57  Pfct 
314;  McHean  v.  McBean,  37  Or.  193.  61  ht 
418;  Wa-LaXote-Tke-Tynin  v.  Carter.  » 
pra. 

A  tribal  Indian,  whether  he  be  a  ritivi 
or  not,  may  maintain  actions  in  the  itii* 
courts  to  redress  any  wrong  committed 
against  either  himself  or  his  property. 

Selkirk  v.  Stephens,  72  Minn.  33S,  H 
L.R.A.  759,  75  X.  W.  386:  Swartiel  t.  Rif- 
ers,  supra ;  Wiley  v.  Keokuk,  6  Kin.  N: 
Ingraham  v.  Ward,  50  Kan.  650.  44  Put 
14;  WTiirlwind  v.  Von  der  Ahe,  67  Mo.  A|f- 
628;  Felix  v.  Patrick.  30  Fed.  457:  YU-tik- 
wah  V.  Rebock,  la's  Fed.  257;  Felix  t.  W- 
rick,  145  U.  S.  317,  30  L.  ed.  719.  12  S«»- 
Ct.  Rep.  862;  Bern -way -bin -noss  v.  E»bffty. 
87  Minn.  108,  91  N.  W.  291 ;  10  Am.  k  &*■ 
Enc.  Law,  p.  216;  Stacey  v.  La  Belk.  » 
Wis.  620,  41  L.R.A.  419.  07  Am.  St.  B<f 
879,  75  N.  W.  00:  Missouri  P.  R.  Ctt.  »• 
Cullers,  81  Tex.  382.  13  hXLA.  542,  H  8- 
W.  19. 

State  courts  have  juriadietlon  over  cot' 
trovcrsies  respecting  land  lying  wHUi  tv 
state  and  belonging  to,  or  claimed  hf,  b- 
dians. 

22  Cyc.  Law  k  Proc  p.  149;  Wri|l»  »• 
Marsh,  2  6.  Greene,  M;  Telford  T.  BsrKf* 
1  (}.  Greene,  575;  Bem-way-bin-ness  v.Bih' 
rlby,  87  Minn.  108.  91  N.  W.  291;  BM«- 
Winyer.  24  Wash.  200,  04  Pac.  178. 

In  cases  where  jurisdiction  depends  ip* 
the  subject-matter  of  the  controrcrsy,  ^ 
weijrht  of  authority  seems  to  favor  ^ 
right  of  an  Indian  to  a  standing  in  boti  tkt 
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[Jnlted  St»t««  oonrt  and  the  courts  of  the 

10  Am.  &  Eitg.  Eue.  Law.  p.  441. 

A  ft*te  court  can  exercise  concurTeiit  jii- 
fiajirtioii  with  the  Fedi^ral  courifl  in  cases 
mmg  under  the  Constitution,  laws,  und 
tRtliea  of  the  United  States,  where  it  la 
not  exclndexl  by  expr^s  provisiions,  or  by 
iiMoinpiAtibility  in  ita  exercise  Arising  from 
tbi  nature  of  the  particular  case. 

BaiJey,  Junsdietion,  |  93;  Claflin  t. 
Hememan,  S5  U.  S.  130,  2S  L.  ed.  833. 

Stitutes  which  naerely  gi%'e  jurisdiction 
linsAttvelj  to  one  court  do  not  oust  that 
■Ifcady  existing  in  another. 

Kick,  Conatr.  &  iQterpretatiou  of  Laws, 
f.m, 

rb«  United  States  was  not  a  necessary 
ful7  defendant. 

HyVu  Tse-Mil  Kin  v.  Smith,  194  U*  S. 
ttl,ia  L.  ed.  103d,  24  Sup.  Ct>  Bop.  676. 

Mr.  Justice  White,  after  making  the  fore- 
geing  statement,  delivered  the  opinion  of 
tbe  court ; 

h  is  contended  that  we  aje  without  juris- 
diction  because  no  title,  right,  or  immunity 
Wii  9p«!ialiy  set  up  or  claimed  under  any 
Fedsrtl  statute  and  deRietl.  But,  leaving 
uidij  for  a  moment  all  other  considerationa, 
it  k  plain  that  the  defendant  below  a«t  up 
i  dniiti  of  immunity  from  suit  m  the  state 
*oiin  under  the  laws  of  the  United  States, 
■94  tbt  the  right  to  the  immunity  so  as- 
iHoi  under  an  act  or  acts  of  Congresa 
*«s  expressly  considered  and  denied  by  the 
stite  cfliu-t.  True  it  is  that  the  imm unity 
^^kh  was  aaserted  was  first  clftimed  in  a 
petition  for  rehearing;  but,  as  the  question 
ii  nised,  was  neces^sarily  involved ^  und 
*i»  eoisidered  and  decided  adversely  by  the 
iUte  court,  there  is  Jvirisdiction.  Leigh  v. 
<5reeii,  193  U.  S.  79,  48  L.  ed.  623,  24  Sup. 
CI  fop.  390. 

1  *it  the  threshold  lies  the  question  raised 
tni  decided  below  relfltive  to  the  jurisdic- 
turn  of  the  state  court  over  the  eontfoverpy. 

Allotments  ol  land  in  sevenilty  to  Indiana 
^Jing  upon  the  Umatilla  reservation,  in 
*^epa,  were  authorized  by  the  act  of  Con- 
P«sof  M.^reh  3,  1885,  chap.  319  (23  Stat. 
*t  L  340),   which   contained   the   following 

"The  President  ehail  cause  patents  to  ia- 
**•*  to  all  persons  to  whom  allotments  of 
Ws  shall  be  made  under  the  prnvi^ions  of 
*^«  ad,  which  shall  he  of  tlie  legal  effect 
*^<i  declare  that  the  United  States  does 
*«^will  hold  the  land  thus  allotted,  for  the 
period  of  twenty- five  years,  in  trust  for  the 
•^J*  nse  and  benefit  »f  the  India  n  to  whom 
^^  ilJotment  shall  have  been  madCr  or.  in 
^e  of  hjsi  decease,  of  hift  bf^irs,  according 
^  the  !aws  of  the  state  of  Oregon,  and  that, 
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at  the  expiration  of  «aid  period,  the  United 
States  will  convey  the  aame  by  patent  to 
said  Indian  or  his  heira  as  aforesaid,  rn  fee, 
discharged  of  said  trust,  and  free  of  all 
charge  or  encumbranoe  whatsoever.  Pro- 
videdf  That  the  law  of  alienation  and  de- 
scent in  force  in  the  state  of  Oregon  shall 
apply  thereto  after  patents  have  been  exe- 
cuted»  except  as  herein  otherwise  provided,*' 

The  allotment  to  Joe  Kalytou  was  made 
on  April  21,  1801.  Before  that  allotment, 
Congress,  on  February  8,  1SS7  (chap.  119, 
34  Stat,  at  L.  388},  passed  what  ia  known 
as  the  general  allotment  act.  By  that  act, 
aF  said  in  United  States  v.  Rickert,  188 
U,  S.  432,  435,  47  U  od.  532.  535,  23  5^iip. 
Ct,  Rep.  478,  provision  was  made  for  the 
allotment  of  lands  in  severalty  to  Indians 
on  the  various  reservations,  and  for  extend- 
ing  the  protection  of  the  laws  of  the  United 
States  and  the  territories  over  the  Indians, 
To  that  end  the  President  was  authorised, 
wheneYer,  in  nis  opinion,  a  reservation  or 
any  part  thereof  was  advantageous  for  ag- 
riculture and  grnrAng  purposes,  to  eanae  jt, 
or  any  part  thereof,  to  be  surveyed,  or  re- 
surveyed,  if  necessary,  and  to  allot  the  land* 
in  the  reservation  in  severalty  to  any  In- 
dian loeated  thereon,  in  certain  quantities 
specified  in  the  statute,  the  allotmenta  to  be 
made  by  special  ai^ents  appointed  for  that 
purpose,  and  by  the  •agenta  in  charge  of  the [405] 
special  reservations  on  which  the  allotment* 
were  made.  la  one  oi  the  provisos  of  the 
1st  section  of  the  act  it  was  deelared— 

**Tbat  where  the  treaty  or  act  of  Congress 
setting  apart  such  reservation  provides  for 
the  allotment  of  lands  in  aeveralty  in  q nan- 
titles  in  excess  of  those  herein  provided,  the 
President,  in  making  allotments  upon  such 
reservation,  &hall  allot  the  lands  to  each 
individual  Indian  belonging;  thereon  in  quan* 
tity  as  specified  in  such  treaty  or  act.*- 

A  provision  of  like  nature  to  that  here- 
tofore excerpted  from  the  act  of  March  3, 
1S85>  waa  embodied  in  §  5  of  the  general 
allotment  act  of  18R7,  reading  as  follows 
{24  Stat,  at  L.  38I>,  chap.  lift): 

'*8ee.  S.  That,  upon  the  approval  of  the 
allotments  provided  for  in  this  act  by  the 
Secretary  of  the  Interior,  be  shall  caus« 
patents  to  issue  therefor  in  the  name  of  the 
allotteea,  which  patents  shall  be  of  the  le- 
^al  efTecti  and  declare,  that  the  Ignited 
States  does  and  will  hold  the  land  thus  al' 
lotted,  for  the  period  of  twi^ntyfivc  yi^ars, 
in  trust  for  the  sole  use  and  benefit  of  tht 
Indian  to  whom  such  allotment  shall  have 
been  made,  or,  in  case  of  his  decease,  of  his 
heirs,  according  to  the  laws  of  the  state  or 
territory  where  such  land  is  located,  and 
that,  at  the  expiration  of  satd  period,  tht 
United  Statea  will  convey  the  same  hy  pat- 
ent  to  said  Indian,  or  his   heirs,  oi  afore- 


465-108 


SUFBEMB  GOUBT  OF  THE  UnTTKD  StATVS. 


Oor.  Tte^ 


said,  in  fee,  discharged  of  said  trust,  and 
free  of  all  charge  or  encumbrance  whatso- 
ever: Provided,  That  the  President  of  the 
United  States  may,  in  any  case,  in  his  dis- 
cretion, extend  the  period.  And  if  any  con- 
veyance shall  be  made  of  the  lands  set 
apart  and  allotted  as  herein  provided,  or 
any  contract  made  touching  the  same,  be- 
fore the  expiration  of  the  time  above  men- 
tioned, such  conveyance  or  contract  shall  be 
absolutely  null  and  void:  Provided,  That 
the  law  of  descent  and  partition  in  force  in 
the  state  or  territory  where  such  lands  are 
situate  shall  apply  thereto  after  patents 
therefor  have  been  executed  and  delivered, 
except  as  herein  otherwise  provided." 
[466]  'The  supervisory  power  possessed  by  the 
United  States  over  allotted  lands  while  the 
title  remains  in  the  United  States  was 
pointed  out  in  the  opinion  in  United  States 
V.  Rickert,  supra,  a  case  which  came  to  this 
court  upon  questions  certified  from  a  circuit 
court  of  appeals.  The  suit  was  instituted 
under  the  direction  of  the  Attorney  Gen- 
eral of  the  United  States  for  the  purpose  of 
restraining  the  collection  of  taxes  alleged  to 
be  due  the  county  of  Roberts,  South  Dakota, 
in  respect  of  certain  permanent  improve- 
ments on,  and  personal  property  used  in  the 
cultivation  of,  lands  in  that  county  occu- 
pied by  members  of  ^he  Sisseton  band  of 
Sioux  Indians  in  the  state  of  South  Dakota. 
The  lands  referred  to  had  been  allotted  un- 
der the  provisions  of  an  agreement  made  in 
1889,  ratified  by  an  act  of  Congress  in  1891 
[26  Stat,  at  L.  1036,  chap.  543],  and  more 
particularly  under  §  5  of  the  act  of  Febru- 
ary S.  18S7.  horetoiore  referred  to.  Discuss- 
ing the  interest  which  the  Indians  primari- 
ly acquired  in  the  allotted  land,  it  was  con- 
cluded that  "the  United  States  retained  the 
legal  title,  giving  the  Indian  allottee  a  paper 
or  writing  improperly  called  a  patent,  show- 
ing that,  at  a  particular  time  in  the  future, 
unless  it  was  extended  by  the  President,  he 
would  be  entitled  to  a  regular  patent  con- 
veying the  fee.  .  .  .  These  lands  are 
held  by  the  United  States  in  execution  of 
its  plans  relating  to  the  Indians — without 
any  right  in  the  Indians  to  make  contracts 
in  reference  to  them,  or  to  do  more  than  to 
occupy  and  cultivate  them — until  a  regular 
patent  conveying  the  fee  was  issued  to  the 
several  allottees."  And  the  court  approv- 
ingly quoted  the  following  passage  from  an 
opinion  of  the  Attorney  General,  delivered 
in  1888,  advising  that  allotments  of  lands 
provided  for  in  an  act  of  Congress  were  ex- 
empt from  state  or  territorial  taxation, 
"thAt  the  lands  covered  by  the  act  are  held 
by  the  United  States  for  the  periixl  of 
twenty -five  years  in  trust  for  the  Indians, 
•uch  trust  being  an  agency  for  the  exercise 
of  a  Federal  power,  and  therefore  outside ' 
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the  province  of  state  or  territorial  antkori- 
ty."    19  Ops.  Atty.  Gen.  169. 

It  was  decided,  in  view  of  the  object  to 
be'  accomplished*  by  allotting  Indian  laadi  ii[ll 
severalty,  that  it  was  not  within  the  pover 
of  a  state  to  tax  either  the  permaneBt  im- 
provements made  on  allotted  lands  or  the 
personal  property  consisting  of  cattle,  liorM, 
and  other  property  of  like  character  wUA 
might  be  famished  to  Indians  for  use  apM 
such  land.  And,  answering  a  queation  si  to 
whether  the  United  States  had  such  aa  ii- 
terest  in  the  controversy  or  in  its  sabjecti 
as  entitled  it  to  maintain  the  suit,  the  eovt 
declared  (p.  444,  188  U.  S.,  p.  638,  47  L  ci, 
p.  483,  23  Sup.  Ct.  Rep.)  that  no  argmKit 
to  establish  that  proposition  was  neeeiHiy. 
Nor  are  the  principles  which  were  thus  u* 
nounced  as  to  the  nature  and  eharutcr  rf 
an  allotment  of  Indian  lands  and  the  iitcr 
est  of  the  United  States  therein  as  tnnUt 
before  the  expiration  of  the  period  for  tMr 
final  disposition  in  any  way  affected  bj  the 
decision  in  Re  Heff,  197  U.  S.  488,  49  L  el 
848,  25  Sup.  a.  Rep.  506,  dealing  witk  tk 
subjection  of  allottee  Indians  in  their  pff* 
sonal  conduct  to  the  police  regulation  rf 
the  state  of  which  they  had  become  citiiM 

The  present  suit  was  commenced  in  IM* 
At  that  time  there  was  in  force  an  act  im- 
proved August  15,  1894,  chap.  290  (28  Stat 
at  L.  286),  in  which  it  was  provided  isMr 
alia,  as  follows  (p.  305) : 

*'That  all  persons  who  are,  in  whole  or  k 
part,  of  Indian  blood  or  descent,  who  are  tt- 
titled  to  an  allotment  of  land  undv  tfj 
law  of  Congress,  or  who  claim  to  be  »  •* 
titled  to  land  under  any  allotment  icC  ir 
under  any  grant  made  by  Cbngress,  or  who 
claim  to  have  been  unlawfully  denied  or  ei- 
cluded  from  any  allotment  or  any  pareel  of 
land  to  which  they  claim  to  be  lawfnllj  a* 
titled  by  Virtue  of  any  aot  of  Congresi,  wtj 
commence  and  prosecute  or  defei^  aiy  w- 
tion,  suit,  or  proceeding  in  relation  to  tkir 
right  thereto  in  the  proper  circuit  eovt  of 
the  United  States." 

And  it  was  provided  that  "the  jndgsi^ 
or  decree  of  any  such  court  in  favor  i  UJ 
claimant  to  an  allotment  of  land  shaD  ki«* 
the  same  effect,  when  propwlj  entiM  ^ 
the  Secretary  of  the  Interior,  m  if  raAiDv^ 
ment  had  been  allowed  mad  appioiiA  V 
him."  ^ 

'Considering  the  act  of  18^4  in  Qr^' 
Tse-Mil-Kin  v.  Smith,  194  U.  &  4IS. «  ^ 
ed.  1045,  24  Sap.  Ct.  Rep.  881,  the  eitft 
said: 

"Under  this  sUtnte  there  to  no  pnM^ 
rendering  it  necessary,  in  a  private  Ut%pfthl 
between  two  claimants  for  an  allotBMti  Ii 
make  the  United  Statee  a  party.  The  Mr 
ute  itself  provides  that  the  jndgownt  if  ^ 
cree  of  the  court,  upon  bung  propv^  sHti- 
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l«d  i&  the  Secretary'  of  the  Interior,  is  to 
kiM  ih^  same  effect  &h  if  the  allotment  had 
Meo  allowed  and  approved  by  the  Secre- 
liry*  This  prox  i&iott  assumes  that  an  action 
^j  b«  maintained  without  the  government 
tetn^  mad«  a  part^j  and  provides  for  tbe  61- 
Ing  of  a  certificate  of  the  judgment  and  iti 
ffl*ct;  and  the  govern m en t  thereby,  in  sub- 
itinec  and  effect,  consents  to  be  bound  by 
t^  jydpnent,  and  to  issue  a  patent  in  ac* 
BrtdJuiee  therewith.'* 

Tlii  Rickert  Case  settled  that,  aa  the  nee- 
isaify  re&ult  of  the  legigtatiofi  of  CongreaB, 
the  United  States  retained  suoh  control  over 
illfitments  as  was  essential  to  cause  tbe  al- 
blted  land  to  inure  during  tba  period  in 
whidi  the  land  was  to  be  held  in  trust  "for 
tluf  Eok  use  and  benefit  of  the  allottees." 
h  obaerved  in  the  Smitb  Case,  194  U.  8, 
40a,  IB  L.  ed.  1043,  24  Sup.  Ct.  Kep.  676, 
prkif  ie  the  passage  of  the  act  of  1804,  **the 
mk  authority  for  settling  disputes  concern- 
i^  allotments  resided  in  the  Secretary  of 
tie  Interior."  This  being  settled,  it  follows 
ttiitj  prior  to  the  act  of  Congress  of  1894| 
nntrOTersies  necessarily  involving  a  deter- 
suiation  of  the  title^  and,  incidentally,  of 
tb  nght  to  the  possession,  of  Indian  allot- 
menu  wMIc  the  satoe  were  held  in  trust  by 
tbe  United  States^  were  not  primarily  cog- 
niiible  by  any  court,  either  state  or  Federal. 
It  results,  therefore,  that  the  act  of  Con- 
|t«3i  of  lg94,  whtcb  delegated  to  the  courts 
of  the  United  States  the  power  to  deter- 
DUD«  such  questions,  cannot  be  construed  as 
lianng  conferred  upon  the  state  courts  the 
iQlbarity  to  pass  upon  Federal  questions 
OTfr  which,  prior  to  the  act  of  1894,  no  court 
l»d  sny  authority.  The  purpose  of  the  act 
^f  1S&4  to  continue  the  exclusive  Federal 
<^iitTOl  over  the  subject  b  manifested  by 
the  proviijon  of  that  act  which  commands 
\^hi  4  judgment  or  deeree  rendpred  *in  any 
*iidi  controversy  shall  be  certified  by  tbe 
Bffurt  to  tbe  Secretary  of  the  Interior.  By 
ti^  provision,  as  pointed  out  in  the  Smith 
f*«,  Empra^  the  United  States  consented  to 
'ubmit  its  interest  in  the  trust  estate  and 
^^  future  control  of  its  conduct  concerning 
^  BAnse  to  the  result  of  the  decree  of  the 
■"ttrt*  of  the  United  States,^^  power  whicb 
■Ccb  courts  could  alone  exercise  hy  virtue  of 
"^  consent  given  by  the  act-  Tbe  subae^ 
V^l  legislation  of  Congress,  instead  of  ex- 
libvtaig  a  departure  from  this  policy,  con- 
•^i  it.  By  the  atnetidnients  to  the  act 
>i  1894,  approved  February  6,  1901,  chap. 
^^  (31  Stat,  at  L.  760)  it  is  expressly  re- 
|^%d  that  in  suits  autborizod  to  be  brought 
s  th^  circuit  courts  of  the  United  States 
^pecting  allotments  of  Indian  lands,  **the 
'^ies  thereto  shall  be  the  daimant  as 
'^intiff  and  the  United  States  as  party  de- 
^dant."  Nothiag  could  mare  clearly  dem- 
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onstrate  than  daes  this  requirement,  the 
eonception  of  Congress  that  the  United 
States  cootinued,  as  trustee,  to  have  an 
active  interest  In  the  proper  disposition  of 
allotted  Indian  lands,  and  the  necessity  of 
its  beiog  made  a  party  to  controversies  con- 
cerning the  same,  for  tbe  purpose  of  secur* 
ing  a  harmonious  and  uniform  operation  of 
tbe  legislation  of  Congress  on  the  subject. 

The  suggestion  made  in  argument  that 
the  controversy  bere  presented  involved  the 
mere  possession,  and  not  the  title,  to  tbe  al- 
lotted land,  is  without  merit,  since  tbe  right 
of  posse Bsion  asserted  of  necessity  is  de- 
pendent upon  the  existence  of  an  equitable 
title  in  the  claimant  under  the  legislation 
of  Congress  to  the  owneribip  of  the  allotted 
lands.  Indeed^  that  such  was  tbe  case  pin  in- 
ly appears  from  the  excerpt  which  we  have 
made  from  the  concluding  portion  of  the 
opinion  of  the  supreme  court  of  Oregon, 

Because,  from  the  considerations  previ- 
ously stated,  we  are  constrained  to  th**  con- 
clusion that  the  court  below  was  without 
jurisdiction  to  ent^^rtain  the  controversy,  we 
must  not  be  considered  as  intimating  an 
opinion  that  we  deem  that  the  principles  ap- 
plied by  the  court  in  disposing  of  the  merits 
of  the  case  were  erroneous. 

•The  judgment  of  the  Supreme  Court  of [470] 
Oregon  is  reversed  aod  tbe  cause  re  ma  tided 
to  that   court  for  further  proceedings   not 
inconsistent  with  this  opinion. 

The  CmiF  Justice,  Mr.  Justice  Brewer, 
and  Mr.  Justice  Peck  bam  dissent. 


VICENTE  SERRA  and  Maria  Ohleno,  Hffa. 
in  Err., 

V, 

ADRIANO  MORTIGA. 

(See   8.  C.  Reporter's  ed.   470-477.) 

ConatitutinQal  taw — due  process  of  law  on 
cnmiual  apptal^^ — Bill  of  Rights  in  Pbi lip- 
pine  Islands. 

Tbe  refusal  of  the  supreme  court  of 
the  Philippine  Islands,  on  an  appeal  in  a 
criminal  case,  to  entertain  an  objection  to 
the  suffieieney  of  the  complaint,  because 
sucb  objection  was  not  raised  before  final 
judgment  in  tbe  trial  court,  does  not  amount 


Note. — On  the  constitutional  rights  of  a 
person  charged  with  a  felony— see  note  to 
Gore  V.  State,  5  L.R.A.  833. 

As  to  what  constitutes  dup  process  of 
law — see  notes  to  People  v.  O'Brien,  2  L.R. 
A.  255;  Kuntz  v.  Sumption,  2  L.R.A.  6155; 
Re  Gannon,  5  L.R.A,  359;  Ulman  v.  Balti- 
more, 11  L.R.A.  224;  Oilman  v.  Tucker,  13 
L.K.A,  304;  Pearson  v.  Yewdall,  24  L.  ed, 
U.  S.  436;  and  Wilson  r.  Nortb  Carolina, 
42  L.  ed.  U.  S.  805. 
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Supreme  Coubt  of  the  United  States. 
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to  a  conviction  of  the  accused  without  in- 
forming them  of  the  nature  and  character 
of  the  offense  charged,  or  to  a  conviction 
without  due  process  of  law,  in  violation  of 
the  Bill  of  Rights  enacted  by  Congress  for 
the  Philippine  Islands  in  the  act  of  July  1, 
1902  (32  Stat,  at  L.  691,  692.  chap.  1369^,  U. 
S.  Comp.  Stat.  Supp.  1905,  p.  391),  although 
that  court,  on  appeal,  has  power  to  re-ex- 
amine both  the  law  and  the  facts,  where, 
as  a  necessary  consequence  of  the  facts 
found,  the  testimony  offered  at  the  trial, 
without  objection  or  exception  in  any  form, 
established  every  ingredient  of  the  crime. 

[No.  202.] 

Submitted      February      1,      1907.    Decided 
February  26,  1907. 

IN  ERROR  to  the  Supreme  Court  of  the 
Philippine  Islands  to  review  a  judgment 
which  affirmed,  with  a  modification  of  the 
sentence  imposed,  a  conviction  of  the  crime 
of  adultery  in  the  Court  of  First  Instance 
of  Albay,  Eighth  Judicial  District.  Af- 
firmed. 

The  facts  arc  stated  in  th<»  opinion. 

Messrs.  Aldis  B.  Browne,  Alexander  Brit- 
ton,  and  Maurice  Kelly  submitted  the  cause 
for  plaintiffs  in  error: 

Conviction  on  a  complaint  so  defective  as 
this  violates  the  fundamental  constitutional 
guaranties  which  this  court  has  held  in 
Kepnor  v.  United  States.  195  U.  S.  100,  49 
L.  ed.  114.  24  Sup.  Ct.  Rop.  707.  apply  to 
the  Philippine  Islands,  and  which  were  ex- 
pressly enacted  as  a  Rill  of  Rights  in  the 
Philippine  civil  government  act  of  July  1, 
1902  (32  Stat,  at  L.  091,  692,  chap.  1369, 
U.  S.  Comp.  Stat.  Supp.  1905,  p.  391). 

1  Bishop.  Crim.  Proc.  4th  ed.  $  98a,  77- 
RvS:  United  States  v.  Cruikshank,  92  U.  S. 
542,  557,  23  L.  ed.  588.  593;  The  Iloppet  y. 
United  States.  7  Cranch,  389.  394,  3  L.  ed. 
380.  382. 

Defects  in  substance,  such  as  exist  in 
this  complaint,  are  not  cured  by  statute  of 
jeofails. 

United  States  v.  Carll,  105  U.  S.  611,  26 
L.  ed.  1135:  Markham  v.  United  States,  100 
U.  S.  319,  40  L.  ed.  441,  16  Sup.  Ct.  Rep.  288; 
United  States  v.  Morrissey,  32  Fed.  153. 

Nor  are  defects  of  this  nature  cured  by 
verdict  or  by  judgment. 

The  Hoppet  v.  United  States,  supra: 
United  States  v.  Hess.  124  U.  S.  483,  488. 
31  L.  ed.  516,  518,  8  Sup.  Ct.  Rep.  571. 

And  objections  based  on  such  defects  may 
first  be  raised  on  appeal  or  writ   of  error. 

Cochran  v.  United  States,  157  U.  S.  286, 
89  L.  ed.  704,  16  Sup.  Ct.  Rep.  ii2S:  United 
States  y.  Cook,  17  Wall.  168,  174,  21  L.  ed. 
638,  639:  Dunbar  y.  United  States,  156  U. 
S.  186,  192,  39  L.  ed.  390,  393,  15  Sup.  a. 
Rep.  326. 
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Especially  is  this  true  in  the 
court  of  the  Philippine  IslaiidBt  whm^ « 
appeal,  the  case  is  opened  up  de  novo,  wtt 
full  power  to  enlarge  the  judgmeot  iDd » 
crease  the  punishment,  as  was  done  ii  tk 
case  at  bar. 

Kepner  y.  United  States,  196  U.  S.  100,« 
L.  ed.  114,  24  Sup.  Ct.  Rep.  791;  Trono  t. 
United  States,  199  U.  S.  621,  634,  50  L  ci 
292,  297.  26  Sup.  Ct.  Rep.  121. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  White  delivered  the  opinioi  af 
the  court: 

Articles  433  and  434,  found  in  chapter  1 
of  title  9  of  the  Penal  Code  of  the  Philip- 
pine Islands,  define  and  punish  the  crime  of 
adultery.  The  articles  referred  to  are  ii 
the  margin.t 

*It  is  conceded  at  bar  that,  under  the  Pkil-[in 
ippine  law,  the  offense  of  adultery,  as  de- 
fined by  the  articles  in  question,  it  duiid 
as  a  private  offense,  and  must  be  prowcnted, 
not  on  information  by  the  public  proseeator, 
but  by  complaint  on  behalf  of  an  injoied 
party.  In  the  court  of  first  ioatance  of  Al- 
bay, eighth  judicial  district,  Philippine  b- 
lands,  A(lriano  Mortiga,  the  defendant  in  tt- 
ror,  as  the  husband  oi  Maria  OblenOi  ikd 
a  complaint  charging  her  with  adnlterf 
cominitteil.  with  Vicente  Serra,  the  other 
plaintiff  in  error,  who  was  alio  chaigci 
The  complaint  is  in  the  margin.^ 

•The  defendants  were  arraigned,  pleaWI*" 
not  guilty,  were  tried  by  the  court  witkit 
a  jury,  and  were  convicted.  The  court  ital- 
ed  its  reasons  in  a  written  opinion,  analji* 
ing  the  testimony,  and  pointing  out  that  all 
the  essential  ingredients  of  the  crina  flf 
adultery,  as  defined  by  the  articles  of  the 


tArt.  433.  Adultery  shall  be  prtinUhrf 
with  the  penalty  of  prision  eorrtdwuMl  i« 
its  medium  and  maximum  degrees. 

Adultery  is  committed  by  the  marriid 
woman  who  lies  with  n  man  not  her  htB- 
band,  and  by  him  who  lies  with  her  Ha^ 
ing  that  she  is  married^  although  the  ■a^ 
riage  be  afterwards  declared  void. 

Art.  434.  No  penalty  shall  be  impoacd  for 
tho  crime  of  adultery  exct^pt  upon  the  COB- 
plaint  of  the  aggrieved  husband. 

The  latter  can  enter  a  complaint  agaii^ 
bi>th  guilty  parties,  if  alive,  and  nevtr,  ■ 
he  has  consented  to  the  adultery  or  pa^ 
doned  either  of  the  culprits. 

*Thp  fnited  States  of  America, 
Philippine  lalandn,  Eighth  JodkU  tt^ 
trict: 
In  the  Court  of  Fint  IntUnea  of  AAlJ. 
The  United  States  and  ICacario  MiWiM>» 
Behalf  of  Adriano  Hbrtiga. 

T. 

^centa  Sam  and  Maria  Obkaa. 
The  nndenignad,  a  pnMdag  attonafiji 


Bebba  t.  Mobtiq4< 
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m\  Code  »lre»<!y  referred  to,  were  Bbown 
I  ItTf  been  committed.  The  accused  were 
•flteoced  to  paj  one  half  of  the  co^^ts  and 
I  iiD|n5oiimeiit  for  two  years,  four  months, 
ii  one  day.  The  reoord  does  not  dkclose 
mt  inf  objeetiou  was  tak^D  to  the  suffl- 
eacj  of  the  complaint  before  the  trinL 
idKd,  it  doeB  not  appear  that,  by  objec- 
m  IB  wxr  form  I  directly  or  indirectly,  was 
ay  qufiatjon  raised  m  the  trial  wurt  eon- 
imiaf  the  sufiicieney  of  the  complaint.  An 
ppeal  waa  taketj  to  the  Htipreioe  court  of 
M  PMlippitie  |& lands.  Tn  that  court  error 
«a  iBsipied  on  the  ground,  first,  that  ^tbe 
jQiplftjiit  ii  null  ADd  Toid  hecauae  it  I  neks 
b  ea&ential  requisite  provided  by  Inw;" 
qI  i««oiid  and  third,  because  It  did  not 
[jp^ir  from  the  proof  thnt  gviilt  Imd  been 
ttihUfihed  beyond  a  reasonable  doubt.  The 
larietioa   waa   aMrmed.     The   asairrnm^nt 

I  emit  which  was  based  on  the  contention 
ttt  the  convietEoo  was  erroneous  because 
K  eomplaini  did  not  suHieiently  state  the 
•KitU)  inirredienta  of  the  offense  charged 

II  thus  disposed  of  by  the  court  tn  iti 
pinioiij  *^The  objections  to  the  complaint, 
mi  upon  an  in  sufficient  statement  of  the 
Mti  Mnstitiiting  the  otTenae,  cannot  be  &>n- 
i^t^d  here,  because  they  were  not  pri?- 
mti  in  the  court  below.  United  States  v. 
MriMft,  3  Off.  Gaa.  No.  29." 

Tile  HAS jgD mentis  ba«ed  on  the  inaiifHcieti- 
7  of  the  proof  to  show  guilt  beyond  a  rea- 
•QSililf  doubt  were  disposed  of  by  an  ana!* 
*tt  of  tbt  evidence,  which  the  court  deemed 
*^  to  the  conclusion  that  nil  the  statutory 
Jeoirats  of  the  crime  were  proven  beyond 
t  rta^onable  doubt.  An  application  for  a 
^ring,  styled  an  exception,  was  made, 
1  which  it  was  insisted  that  it  was  the 
*ty  of  the  court  to  consider  the  assign- 
'EBl  based  on  the  insufficiency  of  the  com- 
^*bt,  Hinee  not  to  do  ho  wotild  be  a  denlnl  of 
Reprocess  of  law.  Tlie  reht^aring  •was  re- 
'**d,  and  tne  sentence  imposE^d  below  was 
^^sed  to  three  yenrs.  six  iiionthB,  and 
^totj-nine  days,  on  the  ground  that  this 
i*  the  mintmura  punishment  provided  for 
e  offeose* 

TIte  error*  assiirited  on  this  writ  of  error, 
d  \ht  propositions  urged  at  bftt  to  support 


them,  are  confined  to  the  assertion  that  the 
refusal  of  the  court  below  to  consider  thd 
assign  aicnt  of  error  concerning  the  tnsutR- 
ciency  of  tue  complaint  amounted  to  a  con- 
viction of  the  accused  without  informing 
them  of  the  nature  and  character  of  the  of- 
fense with  which  they  were  ehargfid^  and 
was.  besides,  equivalent  to  a  conviction, 
without  due  process  of  law.  It  is  settled 
that^  by  virtue  of  the  Bill  of  Rights  en- 
acted bj  Congress  for  the  Philippine  Inlands 
(32  Stat,  at  L.  mh  692,  cMp,  136^*,  U.  SI. 
Cbmp.  Stat.  Supp.  1905,  p.  391),  that  guar- 
anties equivalent  to  the  due  process  and 
equal  protection  of  the  law  clfiuse  of  the 
14th  Amendment,  the  twice  in  jeopardy 
clause  of  the  5th  Amendment,  and  thi?  sub* 
slant ial  guaranties  of  the  6th  Amendment, 
exclusive  of  the  right  to  trial  by  jury,  were 
extended  to  the  Philippine  Islands.  Jt  Is 
furthef  settled  that  the  guaranties  nliicli 
Congress  baa  extended  to  the  Philippine  Is- 
lands  are  to  be  interpreted  as  meaning  what 
the  like  provisions  meant  at  the  time  wh<^ti 
Congress  made  them  applicable  to  the  Phil- 
ippine Islands.  Kepner  v.  United  States,  1!I5 
U.  S.  100,  49  L.  ed.  !14,  24  Sup.  Ct.  Rep.  707, 
For  the  purpose,  therefore,  of  passing  on 
the  errora  assigned,  we  must  te^t  the  <xif* 
reetnesi  of  the  aetion  of  the  court  below  by 
aubatantiftlly  the  eanie  criteria  which  we 
would  apply  to  a  case  arising  in  the  United 
States  und  controlled  by  the  Bill  of  Eights 
eitpressed  in  the  Amendments  to  the  Con- 
stitution of  the  United  States,  Turning  to 
the  te?ct  of  tlie  articles  of  the  Philippine 
Penal  Code  upon  which  the  prosecution  wrs 
based,  it  will  be  seen  that  an  essential  in- 
gredient of  the  crime  of  adultery,  as  therein 
defined,  is  knowledge  on  the  part  of  the 
man  charged  of  the  fact  tbnt  the  woman 
with  whom  the  adultery  was  committed  waa 
a  married  woman.  Turning  to  the  com- 
plaint upon  which  the  prosecution  was  be- 
gun, it  will  be  at  once  seen  that  It  was  de- 
ficient, because  it  did  not  specify  the  place 
where  the  crime  •was  committed,  nor  does[4TSJ 
it  expressly  state  that  Vicente  Serra,  the 
accused  roan,  knew  that  Maria  Obleno,  the 
woman  accused,  was,  at  the  time  of  the 
guilty  cohabitation,  a  married  woman.     It 


balf  of  Adriano  Mortiga,  the  husband  of 
iria  Obleno,  accuses  Vicente  Serra  and 
B  said  Maria  Obleno  of  the  crime  of  adul- 
7,  committed  as  follows: 
that  on  or  about  the  year  1809,  and  up 
the  present  time,  the  accused,  being  both 
Tried,  maliciously,  criminally,  anu  ille- 
lly  lived  as  husband  and  wife,  and  con- 
ned living  together  up  to  the  present 
36,  openly  ana  notoriously,  from  which 
!ga]  cohabitation  two  children  are  the  is- 
ij  named  Elias  and  Jos6  Isabelo,  without 
consent  of  the  prosecuting  witness,  and 
4  V.  8. 


contrary  to  tHe  statute  in  such  cases  made 
and  provided. 

(Signed)  Macario  Mercades, 

Attorney  at  Law. 
(Signed)  Adriano  Mortiga. 

Albay,  February  24,  1904. 
Sworn  and  subscribed   to  before  me   this 
24th  day  of  February,  1904. 

(Signed)  F.  Samson,  Clerk. 

Witnesses:   Adriano  Mortiga. 
Bernardo  Mortiga. 
Eulalio  Mortiga. 
Placido   Solano. 
Casimira  Marias. 
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results  that  there  were  deficiendes  in  the 
complaint  which,  if  raised  in  any  form  in 
the  trial  court  before  judgment,  would  have 
required  the  trial  court  to  hold  that  the 
complaint  was  inadequate.  But  the  ques- 
tion for  decision  is  not  whether  the  com- 
plaint, which  was  thus  deficient,  could  have 
been  sustained,  in  view  of  the  constitution- 
al guaranties,  if  a  challenge  as  to  its  suf- 
ficiency had  been  presented  in  any  form  to 
the  trial  court  before  final  judgment,  but 
whether,  when  no  such  challenge  was  made 
in  the  trial  court  before  judgment,  a  denial 
of  the  guaranties  of  the  statutory  Bill  of 
Rights  arose  from  the  action  of  the  appel- 
late court  in  refusing  to  entertain  an  ob- 
jection to  the  sufficiency  of  the  complaint 
because  no  such  ground  was  urged  in  the 
trial  court.  Thus  reducing  the  case  to  the 
real  issue  enables  us  to  put  out  of  view  a 
number  of  decisions  of  this  court  referred 
to  in  the  margin. t  as  well  as  many  decided 
eases  of  state  courts  referred  to  in  the  brief 
of  counsel,  because  they  are  irrelevant,  since 
all  the  former,  and,  if  not  all,  certainly  all 
of  the  latter,  concern  the  soundness  of  ob- 
jections made  in  the  trial  court,  by  the  ac- 
cused, to  the  suflSciency  of  indictments  or 
informations. 

In  Ex  parte  Parks,  93  U.  S.  18,  23  L.  ed. 
787,  the  case  was  this:  The  petitioner, 
Parks,  applied  to  this  court  for  a  writ  of 
habeas  corpus.  He  had  been  convicted  and 
sentenced  for  the  crime  of  forgery  in  a 
district  court  of  the  United  States.  The 
ground  relied  upon  tor  release  was  that  the 
indictraeht  stated  no  offense.  The  writ  was 
discharged.  Speaking  through  ^Ir.  Justice 
Bradley,  it  was  said: 

"But  the  question  whether  it  was  or  was 
not  a  crime  within  the  statute  was  one 
which  the  district  court  was  competent  to 
decide.  Tt  was  before  the  court  and  within 
its  jurisdiction. 

j|476]  ^"Whether  an  act  charged  in  an  indict- 
ment is  or  is  not  a  crime  by  the  law  which 
the  court  administers  [in  this  case  the  stat- 
ute law  of  the  United  States]  is  a  ques- 
tion which  has  to  be  met  at  almost  every 
stage  of  criminal  proceedings;  on  motions 
to  quash  the  indictment,  on  demurrers,  on 
motions  to  arrest  judgment,  etc.  The  court 
may  err,  but  it  has  jurisdiction  of  the  ques- 
tion.    If  it  errs,  there  is  no  remedy,  after 


tUnited  States  v.  Cook,  17  Wall.  168.  174, 
21  L.  ed.  538,  639;  United  States  v.  Caril, 
105  U.  S.  611.  26  L.  ed.  1135;  Dunbar  v. 
United  States.  166  U.  S.  186,  39  L.  ed.  390, 
15  Sup.  Ct.  Rep.  325;  Cochran  ▼.  United 
States,  157  U.  S.  286,  39  L.  ed.  704,  15  Sup. 
a.  Rep.  628;  Markham  v.  United  UUtes. 
160  U.  S.  319,  40  L.  ed.  441,  10  Sup.  a.  Rep. 
288. 
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final  judgmflnt,  ubIcm  a  writ  of  «nr  fia 
to  some  saperior  ooart»  mnd  bo  foA  writ 
lies  in  this  case." 

In  United  SUtes  t.  Ball,  163  U.  a  «; 
41  L.  ed.  300,  16  Sup.  Ct  Rep.  1102,  ta  at- 
tempt was  made  to  prosecute  for  the  mt 
ond  time  one  Millard  H.  Ball,  wlio  hid  1m0I 
acquitted  upon  a  defective  indictment,  wUA 
had  been  held  bad  upon  the  proceediagi  ii 
error  prosecuted  by  others,  who  had  ben 
convicted  and  who  had  been  jointly  proK- 
cuted  with  Ball.  Reversing  the  ooart  be- 
low, the  plea  of  autrefois  acquit,  relied  ot 
by  Ball,  was  held  good.  It  was  pointed  oat 
that  the  acquittal  of  Ball  upon  the  defect 
ive  indictment  was  not  void,  and,  tberefcR, 
the  acquittal  on  such  an  indictment  vait 
bar.  This  case  was  approvingly  dted  ii 
Kepner  v.  United  States,  195  C.  S.  100. 
129,  49  L.  ed.  114,  124,  24  Sup.  a.  Rep.  717. 
It  being,  then,  settled  that  the  conTictioi 
on  a  defective  indictment  is  not  void,  bit 
presents  a  mere  question  of  error,  to  be 
reviewed  according  to  law,  the  propontki 
to  be  decided  is  this:  Did  the  cooit  bdif 
err  in  holding  that  it  would  not  eoaiidff 
whether  the  trial  court  erred  becauie  it  hi 
not  decided  the  complaint  to  he  bad.  whA 
no  question  concerning  its  sutBeienqr  wii^ 
either  directly  or  indirectly,  made  in  tbit 
court?  Thus  to  understand  the  propoiitNS 
is  to  refute  it.  For  it  cannot  be  that  tbi 
court  below  was  wrong  in  refusing  to  etf- 
sider  whether  the  trial  court  erred  ia  t  uA' 
ter  whicli  that  court  was  not  eallcd  ipM 
to  consider  and  did  not  decide.  UaMt 
edly,  if  a  judgment  of  acquittal  had  m^ 
ed,  it  would  have  barred  a  fuitlwr  pnKft 
tion,  despite  the  defective  indietmwt.  19* 
ner  v.  United  States,  supra. 

But  it  is  said  the  peculiar  povwi  «f  tti 
supreme  court  in  *the  PhillpplM  UlttM" 
take  this  case  out  of  the  genenl  nk,  iw 
in  that  court  on  appeal  a  trial  if  mm  k 
had  even  in  a  criminal  case.  Bat,MpsliM 
out  in  the  Kepner  Case,  whOit  tkrt  9t^ 
on  appeal  has  power  to  re-examlM  thi  ^ 
and  facts,  it  does  so  on  the  reeord,  aid  dm 
not  retry  in  the  fullest  seBM.  Indeed, «l* 
the  power  of  the  court  below  to  rrrkv  tli 
facts  is  considered,  that  power,  iaflMd  ^ 
sustaining,  refutes  the  proposition  reliidM* 
Thus  the  proposition  ia  that  the  tt^ 
should  have  reversed  the  eonvictioa  bccM* 
of  the  contention  as  to  the  InsnflkicMi'  m 
the  complaint,  when  no  audi  qncstioa  KiA 
been  raised  before  final  judgment  ia  tiff 
trial  court,  and  when,  as  a  netumtj  ^ 
sequence  of  the  facta  found  by  tht 
the  testimony  offered  at  the  trial 
objection  or  question  in  any  fbm 
lished  every  essential  ingredient  "f  ^j 
crime.  In  other  words,  the  eontwUM  ■* 
that  reversal  should  hava  been  oitaii  9f 
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not  cammltted,  WJd  when  tlie  ex- 
jnjurj  was  impossible  to  be  con- 
■  view  of  the  opinion  wbich  the 
med  on  the  facta,  in  the  exercise 
ithoritj  vested  in  it  on  that  sub 
rmed- 

(tiae  HotIah  dtssenta^ 


■  F,  IGLEHART  and  Mary  L  Polk, 
Appts^ 

lRD  IGLEHAKT,  Executor  of  the 

^ill  and  Testament  of  Annie  E.  I. 
f».  Deceased, 

a   0.   Reporter's   ed.   47&-488.} 

-repeal  by  implication — general 
Kdal  legislation. 

ie  trusts  for  the  perpetual  mainte- 
cemetery  lota  and  of  moniimenti 
r  structures  erected  thereon,  ex* 
uthorized  by  D.  C.  Code,  §  669,  are 
dden  because  f  10Z3  of  such  Code, 
L?  perpetuities  and  restrAints  upon 
i«  does  not  in  teruia  make  an  ex- 
it favor  of  the  trusts  provided  for 
rlier  section. 

if  lawa — perpetuities^-comity* 
testamentary  trust  in  favor  of  the 
»d  Ometery  Company  of  Brooklyn, 
L  by  the  laws  of  New  York,  for  the 
noaintenance  of  a  cemetery  lot  and 
,t,  will,  on  prijiclples  of  comity^  be 
i  the  courts  of  the  District  of  Cd- 
llthou^h  th*"  testatrix  was  dorai- 
the  District  at  the  time  of  her 
,d  the  funds  to  be  applied  to  such 
Se  from  properly  owned  by  her  in 
ict  at  that  time,  since,  under  D. 
I  669 J  grants  on  similar  trusts  are 
L  to  domestic  corpora  lion  a. 
cost!  in  suit  to  construe  will 
ista  ou  the  alErmance  by  the  Fed- 
eme  Court  of  a  dec  rot*  of  the  court 
g  of  the  District  of  Columbia  which 
a  decree  of  the  supreme  court  of 
ict  in  a  suit  to  construe  a  will,  up- 
ill  the  disputed  provision  a,  will  be 
ainst  the  unsuccessful  apppllnnts, 
e  executor  did  not  appeal  from  the 
decree  nor  from  thi*  decree  of  af- 
hy  the  court  of  appeals. 


INo.  158.] 

anuarv  15,  16,  1907* 
fuarv  25,  1007- 


Decided  Feb- 


-On  repeal  of  statute  by  i  m  plica - 
notes  to  State  v.  Masse j^  4  L,R,A. 
5t  Nat.  Bank  v.  Weidenbeck.  3S 
136;  and  United  States  v.  356  Cad- 
obacco.  20  L.  ed.  U.  S.  235, 
ftict  of  laws  aa  to  wills — ^siee  note 
ly  V.  Wilaon,  2  L.R.A.(N.S.)  408. 


A  PPEAL  from  the  Court  of  Appeals  of  tht 
11  District  of  Columbia  to  review  a  decree 
which  affirmed  a  decree  of  the  Supreme 
Court  of  the  District  xd  a  suit  to  construe 
a  will,  upboMing  all  the  disputed  prori* 
sions.     Affirmed.  | 

See  same  case  below,  26  App,  D.  C  209. 

Statement  by  Mr,  Juatioe  P^kham: 

Thifl  is  an  appeal  from  a  decree  of  thi 
court  of  appeals  of  the  Diatnct  of  Colum- 
bia, affirming  a  decree  of  the  supreme  court 
of  the  District  eonatruing  a  will.  20 
App.  D.  C.  309.  The  bill  was  filed  by  the 
executor  of  the  will  of  Annie  E.  L  Andre wS| 
who  was  a  resident  of  the  Distrtet  at  the 
time  of  her  death,  and  whoee  will  was  there 
duly  admitted  to  probate  March  28,  1904, 
The  supreme  court  held  that  atl  disputed 
provisions  of  the  will  were  valid,  and  en- 
tered a  decree  to  that  effect,  which  was  af- 
firmed by  the  court  of  appeals,  on  an  ap- 
peal taken  by  these  appellants  separately 
from  the  other  parties  defendant,  by  leave 
of  the  supreme  court  of  the  District*  All 
tiecesaary  persons  were  made  party  to  the 
suit.  The  deceased  left  an  estate  of  about 
$10,000,  of  which  $3,000  couststed  of  real 
estate  in  the  city  of  Washington. 

The  disputed  portions  of  the  will  are 
clauses  1,  10,  and  12|  and  they  are  set  forth 
in  the  margin.! 

*J.  Howard  Ig-lebart.,  the  executor,  ii  the[4T0] 
son  of  a  deceased  brother  of  the  testatrix 
(mentioned  in  the  first  clause  of  the  will), 
and    the   two    appellants    are,    respectively, 
her  brother  and  sister. 

The  executor,  in  bis  bill,  alleged  his  readl- 
neaa  to  distribute  the  estate  as  directed  by 
the  will,  but  he  said  that  some  of  the  heirs 
at  law  disputed  the  validity  of  some  of  ita 
provisions,  and  benee  his  appeal  to  tiie  court 
for  a  construction  of  those  clauses. 

The  grounds  of  the  dispute  are  stated  to 


fFirat,  I  give,  devise,  and  bequeath  unto 
the  Greenwood  Cemetery  Company,  of 
Bn>oklyn,  New  York,  as  trust4'fts,  my  real 
property,  con^^isting  of  a  house  and  lot, 
known  and  designated  as  house  No.  88  M. 
street,  northwest,  in  the  city  of  Woi^hing- 
too,  District  of  Columbia,  to  be  held  by 
them  in  trust  for  and  to  the  use  of  my 
brother,  J.  H.  1/^lehart.  and  his  wife,  Jen- 
nie Iglehart,  of  lialtimore,  Maryland,  dur- 
itig  their  life  or  the  life  of  either  of  them; 
provided,  they  shall  keep  the  said  property 
in  repair  and  pay  the  taxes  thereon.  At 
their  detith,  or  upon  their  failure  to  comply 
with  the  condition  to  keep  said  property  in 
repair  and  pay  the  taxes  thereon,  it  is  my 
will  and  desire  that  the  said  property  shall 
be  sold,  and  the  proceeds  of  such  sale  shall  be 
in  vested  in  United  States  securities,  the  in- 
terest or  income  from  aucb  said  inveatment 
to  be  uacd  by  the  Greenwood  Cemetery  Com- 
pany, aforesaid,  aa  trusteea,  for  the  purpose 
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be  that  the  trusts  created  in  the  lat  and 
12th  clauses  of  the  will  are  void,  as  in  vio- 
lation of  the  statute  of  the  District  of  Co- 
lumbia prohibiting  perpetuities  and  re- 
straints upon  alienation.  D.  C.  Code,  §  1023 
[31  Stat,  at  L.  1351,  chap.  854].  The  devise 
of  the  real  estate  is  alleged  to  be  void  on 
that  ground,  as  is  also  the  residuary  be- 
quest to  the  cemetery  company,  while  the 
[480] direction  to  erect  a  monument,  'as  provided 
in  §  10  of  the  will,  it  is  alleged,  must  fall 
with  the  destruction  of  the  trust,  as  it  is 
part  of  the  general  scheme  of  the  will,  and 
is  inseparable  from  the  trust  provisions. 
The  executor  submitted  the  questions  to  the 
court  and  did  not  appeal  from  the  original 
decree  nor  from  the  decroe  of  affirmance  by 
the  court  of  appeals,  and  he  now  asks  that 
this  court  should  make  proper  provision  for 
his  protection  and  that  of  the  estate,  in 
regard  to  the  costs  involved  by  the  conten- 
tion between  the  defendant  and  the  appel- 
lants. 

Messrs.  Noel  W.  Barksdale  and  Andrew 
Wilson  arjrued  the  cause  and  filed  a  brief 
for  appoUants: 

The  validity  of  the  bequest  and  devise  is 
to  bo  dotorminod  by  the  laws  n{  the  Dis- 
trict of  Columbia. 

Jones  V.  Hal>orsliam.  107  U.  S.  174-179. 
27  L.  od.  401-403.  2  Sup.  Ct.  Rep.  336:  Vidal 
V.  Philadelphia,  '2  Ib.w.  127.  11  L.  od.  205; 
Whoolor  V.  Smith.  0  How.  .55.  13  L.  ed.  44; 
McDonnjrli  V.  Murdoch.  15  How.  307,  14  L. 
ed.  732:  F'imtain  v.  Uavonel.  17  How.  300. 
15  L.  ed.  80:  Perin  v.  Carey.  24  H(»w.  405. 
IC  L.  ed.  701 :  Lorinj:  v.  Marsh.  0  Wall.  337, 
13  L.  ed.  802:  United  States  v.  Fox,  94  U. 
S.  315.  24  L.  ed.  102:  Kain  v.  (;il)lM)ney.  101 
U.  S.  302.  25  L.  ed.  813:  Russell  v.  Allen. 
107  U.  S.  163,  27  L.  ed.  397.  2  Sup.  Ct-  Rep. 
327;  l)e  Vau«rhn  v.  Hutchinson.  105  U.  S. 
560.  570,  41  L.  ed.  827.  S20.  17  Sup.  Ct.  Rep. 
401:  Ford  v.  Ford,  70  Wis.  19,  5  Am.  St. 
Rep.  117,  33  X.  W.  188:  Fellows  v.  Miner, 
119  Mass.  541:  llandley  v.  Palmer,  43  C 
C.  A.  100,  103  Fed.  40;  Parkhurst  v.  Roy,  7 
Ont.  App.  Rep.  618:  Pentiehl  v.  Tower,  1 
N.  D.  216.  46  X.  W.  413;  Whitney  v.  Dodge, 
■  105  Cal.  192.  38  Pac.  636;  Readinan  v.  Fer- 
guson, 13  App.  D.  C.  60. 


Decisions  to  the  contrary  on  this  lubjeet 
are  confined  to  cases  of  foreign  charitiei. 

Hope  V.  Brewer,  136  N.  Y.  126,  18  LRJL 
458,  32  N.  K  558;  Chamberlain  y.  Chimin- 
lain,  43  N.  Y.  424;  Vansant  v.  Roberti,  S 
Md.  119;  Robb  v.  Washington  k  J.  CoDcgiL 
103  App.  Div.  327,  93  X.  Y.  Supp.  92;  0» 
gregational  Unitarian  Soc.  v.  Hale,  29  Appi 
Div.  396,  51  X.  Y.  Supp.  704;  Hollaiid  ? . 
Alcock,  108'  X.  Y.  337,  2  Am.  St.  Rep.  4a^ 
16  X.  £.  305;  Cross  ▼.  United  States  Tmik 
Co.  131  X.  Y.  330,  15  LJI.A.  606,  27  Am.  SL 
Rep.  597,  30  X.  E.  125. 

The  case  cited  by  the  court  of  appetii 
excepts  from  its  broad  sweep  (a)  beqwiti 
expressly  prohibited  by  the  law  of  the  tci- 
tator's  domicil,  or  (b)  in  oontTrnventioi  of 
its  public  policy. 

Chamberlain  v.  Chamberlain,  43  N.  T. 
424.  See  also  Re  Huss,  126  X.  Y.  537,  U 
L.R.A.  620,  27  X.  E.  784;  Congregitioni 
Unitarian  Soc.  v.  Hale,  supra;  HiIl.Tr.  |4Si 

It  is  not  for  the  court  to  aay,  where  tk 
language  of  a  statute  is  dear,  that  it  iU 
be  so  construed  as  to  embrace  other  cum 
because  no  good  reason  can  be  asiigiwd.flr 
the  court  fails  to  see,  why  they  were  «• 
eluded  from  its  provisions. 

Deiin  ex  dem.  Scott  ▼.  Reid,  10  Pet.  Si 
9  L.  ed.  519. 

The  courts  have  no  function  of  kgidi' 
tion,  and  simply  seek  to  ascertain  the  wiO 
of  the  legislator;  and  no  mere  omisMoaii 
mere  failure  to  provide  for  oontingeawi 
which  it  may  seem  wise  to  have  spccifieiDf 
provided  for,  justifies  any  judicial  additioi 
to  the  letter  of  the  statute. 

United  States  v.  Goldenberg,  168  C.  & 
95.  102,  42  L.  ed.  394,  398,  18  Sup.  Ct  Ri^  >• 

It  is  the  duty  of  courts,  in  the  interpie* 
tation  of  statutes,  to  declare  the  U«  i* 
it  is;  and  the  interests  of  society  an  M 
sulmerved  by  a  close  adherence  by  ««*• 
to  what  they  find  to  be  the  plain  mesmigi 
neither  narrowing  the  application,  oi  tki 
one  hand,  nor  extending  the  meaniifi  * 
the  other,  to  meet  cases  not  specified  «hi<k 
mav  seem  to  be  within  the  reason  of  the b** 

Re  Prime,  136  X.  Y.  347,  18  LJUL  '^ 
32  X.  E.  1091. 

When  Congress  says  "everj  estate,"  that 


of    keeping    the   Andrews    cemetery    lot    in 
|>erpetual  good  onier  and  oonilition. 

Tenth.  It  is  my  will,  and  I  ordt»r  and  di- 
rect, that  $5,000  be  raised  out  of  my  estatf, 
to  be  expended  in  en-cting  a  suitable  monu 
nient  at  the  grave  of  my  dearly  In-loved 
husband,  E.  L.  Andrews,  in  Greenwood  Cem- 
etery, Rrooklyn,  Xew  York. 

Twelfth.  It  is  my  will,  and  1  order  and 
direct,  that  all  the* rest  and  residue  of  my 
estate,  real,  personal,  and  mixed,  where- 
soever it  mav  be  found,  and  of  whatsoever 
676 


it  may  consist,  shall  be  converted  into 
and  said  cash  invested  in  United 
securities,  the  interest  and  ineoBC  W 
such  securities  shall  be  used  by  the  M^  j 
Greenwood  Cemetery  Company,  of  Bnil- 
lyn.  Xew  York,  as  trustees,  in  additian  li 
and  together  with  the  trust  fund  liutii*^ 
fore  mentioned  in  clause  1  of  this  BJ  ^ 
will,  for  the  purposes  and  to  the  bencll  ■ 
l>eautifying  and  keeping  the  aforeisM  A^ 
'ot  in  perpetual  good  ori* 


drews  cemetery  lot 
and  condition. 


tM«.i^ 
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per  In  the  conHs,  if  tliej  eorrectly 
tlie  atatute,  to  except  fTdtn  its 
I  estates  devised  to  foreigri  eor- 
i,  thereby  iubstituting  the  word 
for  "every.**  If  Congreas  had  in* 
hat  this  statute  Bhould  taot  apply 
n  corporations  it  would  have  said 
itiate^  of  doings  this  It  has  aaid 
and  this  word  of  universality  ero- 
oth  domestic  and  foreign  corpora- 
he  esse  at  bar  Is  not  unlike  United 
,  Trans-Mifssouri  Freight  Asso.  166 
,  41  L,  ©d,  1007.  17  Sup.  Ct  Rep.  540. 
ean  be  no  better  lodieation  of  the 
of  Congress  toward  foreign  ceme* 
^orations  taking  property  for  per- 
ses  than  the  positive  and  express 
rj  clause  in  |  1023  of  the  Code; 
liile  of  law  is  tha't  whatever  the 
ondemim  or  prohibits  is  against  the 
ilicy  of  the  state. 
V.  Drew  Theological  Seminary,  §5 
1;  United  States  v.  Trans -Missouri 
aso.  16G  U.  S.  340,  41  U  ed.  1027, 
Ct.  Rep.  540;  St.  Paul,  M.  A  M. 
Phelps.  137  U,  S,  536,  34  L.  ed.  709, 
a.  Rep.  168;  Hadden  v.  The  Col- 
taddeQ  V.  Barney)  5  Wall.  HI,  IS 

lurt  attempts  to  gauge  the  public 

the  District  of  Columbia  towarda 
orporations  by  the  atatute  enacted 
rganisation  and  management  of  its 

corporations.  Such  standard  is 
bAsed  on  false  reckonings  but  it  i« 
^    by   the   courts,   hazardous    and 

in  its  r^sultflj  and  is  not  the  law. 
poel  V.  Gorman,  140  N,  Y,  503,  24 
m,  37  Am.  SL  Rep.  601,  35  N.  E. 

also  United  States  v.  Trans -Mil- 
ight  Aaso.  supra. 

fjough  there  is  equitable  conversion 
ty  to  personalty,  yet  the  bequests 
rtbeleas  fall  within  the  proUibltion 
itute. 

lank  V.  Home  for  the  Friendless, 
.  337,  4  L.R,A.  140.  21  N.  E.  64; 
3rly,  lOft  Cal.  627,  49  Am.  St.  Rep. 
J.  772;  Underwood  v.  Curtis,  127  K. 
8  N.  E.  585;  Penfield  v.  Tower,  1 
6,   46   N.   W.   413  J    Fifii^Id   v.   Van 

Va.  557,  64  Am.  St.  Rep,  745,  27 
;  Harrington  v.  Pier,  105  Wis,  485. 

307,  76  Am.  St.  Rep.  032.  8^  N. 
Read  r.  WilllamB,  125  N.  Y,  5tK), 
t.  Rep.  748,  2rj  N.  E.  730. 
'trine  of  comity  hug  no  npplicatinn, 
o  recognize  the  foreign  comulory 
would  violate  the  settled  policy  of 
ict  of  Columbia  distinctly  uutrked 
ssional  legislation. 

means  general  reciprocity,  and 
L  tavor  what  caEUot  be  claimed  as 
I, 


a  right.  It  perstiades,  h«t  does  not  eom- 
maud,  and  its  obligation  is  not  imperative. 
It  is  the  recognition  which  one  state  allowa 
within  its  territory  to  the  legislative,  ex* 
ecutive,  or  judicial  acts  of  another  atate^ 
having  due  regard  both  to  international 
duty  and  convenience  and  to  the  rights  of 
its  own  citizens  or  of  other  persons  who 
are  under  the  protection  of  its  laws. 

Hilton  V.  Guyot,  159  U.  S.  113,  164,  40  I* 
ed.  95,  108,  16  Sup.  Ct.  Rep.  130. 

Comity  is  not  a  rule  of  law,  but  one  of 
practice,  convenience,  and  expediency. 

Mast,  F.  &  Co.  V,  Stover  Mfg.  Co.  !77  U, 
S.  488,  44  L.  ed.  S5S,  20  ??up.  Ct  Rep,  708 

Recognition  of  foreign  corporations  is  not 
a  public  policy  to  be  established  by  the 
courts.  It  would  be  a  bold  claim  for  any* 
one  to  make  that  the  courts,  in  the  enforce- 
ment of  a  supposed  public  policy,  could  ap- 
ply any  limitation  to  the  numerous  domes* 
tic  corporations  to  which  the  statute  Jaw 
bad  not  applied  it,  and  no  more  can  it  be 
applied  to  foreign  corporationa  without  the 
sanction   of  law. 

Mollis  V.  Drew  Tlieotogieal  Seminajy,  05 
KT.  Y.    176. 

Comity  is  the  comity  of  atatea,  and  not 
the  comity  of  courts. 

Thomp.  Corp.  §  7884. 

The  power  of  determining  whether  and 
how  far^  or  with  what  modification,  or  up- 
on what  conditions,  the  hiws  of  one  state 
or  any  rights  dependent  upon  them  shall 
l>e  recognized  in  another  is  a  legislative  one; 
and  the  judiciary  must  be  gutdvd  in  decid* 
ing  the  question  upon  the  principle  and 
policy  adopted  by  the  legislature. 

Thompson  v.  Waters,  25  Mich.  214,  12 
Am.  Rep.  243. 

Every  nation  must  be  the  final  judge 
for  itself,  not  only  of  the  nature  and  ex- 
lent  of  the  duty  of  comity,  but  of  the  oc- 
casions on  which  its  exercise  may  be  justly 
demanded. 

Story,  Confl.  L.  §  |  33,  39. 

It  is  the  logislativej  and  not  the  judicial, 
power  of  the  state  that  must  control  and 
give  ijliapi'  to  its  public  policy  and  apply  it 
to  case^  that  arise,  and  this  public  policy 
must  be  determined  by  reference  to  ita 
general  legislation,  either  by  prohibitory  or 
enabling  acts  or  by  ita  general  course  of 
lyjjinlation  on  the  given  subject. 

(  arroU  v.  St.  Loui.s,  67  111.  56S,  10  Am, 
lli^p.  632. 

The  courts  seem  to  b^  of  one  accord  that 
comity  will  not  he  extended  when  to  do  so 
would  violate  the  public  policy  as  indicated 
by  iilatute.  Comity  givps  way  where  the 
eatablislied  policy  of  the  legislature  indi- 
cates to  its  courts  a  di (To rent  rule. 

Walworth  V.  Harris.  120  U.  S.  364,  32  L. 
cd.  714,  a  Sup.  Ct,  Rep.  340. 
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Comity  does  not  permit  the  ezereifle  of  a 
power  by  a  corporation  when  the  policy  of 
that  state,  distinctly  marked  by  legislative 
enactment  or  constitutional  proTision,  for- 
bids it. 

McDonogh  v.  Murdoch,  15  How.  867,  14  L. 
ed.  732;  Paul  v.  Virginia,  8  Wall.  168-181, 19 
L.  ed.  357-360. 

Ck>urts,  out  of  comity,  will  enforce  the  law 
of  another  state  when,  by  such  enforcement, 
they  will  not  violate  their  own  laws  or  in- 
flict an  injury  on  some  one  of  their  citizens, 
as  these  courtesies  are  extended  when  they 
are  not  pretended  by  some  positive  law  of 
the  state. 

Franzen  v.  Zimmer,  90  Hun,  103,  35  N.  T. 
Supp.  612. 

Mere  comity  can  never  compel  courts  to 
^ve  effect  to  laws  of  another  state  which 
directly  conflict  with  the  laws  of  their  own 
state  and  are  contrary  to  its  known  public 
policy. 

Wharton,  Confl.  L.  S  598. 

A  state  statute  granting  powers  and  priv- 
ileges to  corporations  must,  in  the  absence 
of  plain  indications  to  the  contrary,  be  held 
to  apply  to  domestic  corporations  only. 

United  States  v.  Fox,  94  U.  S.  315-321, 
24  L.  ed.  192,  193;  Hartson  v.  Elden,  50  N. 
J.  Eq.  522,  26  Atl.  561;  Re  Prime,  136  N.  Y. 
847,  18  L.R.A.  713,  32  N.  E.  1091;  Vander- 
poel  V.  Gorman,  140  N.  Y.  563,  24  L.R.A. 
548,  37  Am.  St.  Rep.  601,  35  N.  E.  932; 
White  V.  Howard,  46  N.  Y.  144;  Re  Balleis, 
144  N.  Y.  132,  38  N.  E.  1007;  Whitcomb  v. 
Robbins,  69  Vt.  477,  38  Atl.  233;  Falls  v. 
United  States  Sav.  Loan  &  Bldg.  Co.  97  Ala. 
117,  24  L.R.A.  174,  38  Am.  St.  Rep.  194,  18 
3o.  25;  Holbert  v.  St.  Louis,  K.  C.  &  N. 
R.  Co.  45  Iowa,  23;  South  Yuba  Water  Co. 
7.  Rosa,  80  Cal.  333,  22  Pac.  222;  Rumbough 
7.  Southern  Improv.  Co.  106  N.  C.  461,  11 
5.  E.  528;  Hollis  v.  Drew  Theological  Sem- 
nary,  95  N.  Y.  166. 

Section  669  of  the  Code,  being  inconsist- 
ent with  S  1023,  and  irreconcilable,  the  for- 
ner  is  absolutely  void. 

Sutherland,  Stat.  Constr.  S  268;  26  Am.  & 
Bng.  Enc.  Law,  p.  619;  Hand  v.  Stapleton, 
135  Ala.  156,  33  So.  689. 

Messrs.  Hugh  B.  Rowland  and  Walter  V. 
S.  Berry  argued  the  cause,  and,  with  Messrs. 
Charles  H.  Stanley  and  Benjamin  S.  Minor, 
filed  a  brief  for  appellee : 

Under  the  general  law  of  comity  obtain- 
ing among  the  states,  the  Greenwood  ceme- 
tery can  take  the  property,  whether  real 
or  personal,  provided  by  the  will. 

American  &  F.  Christian  Union  v.  Yount, 
101  U.  S.  852,  356,  859,  860,  25  L.  ed.  888, 
890-892;  Cowcll  v.  Colorado  Springs  Co. 
100  U.  S.  55,  25  L.  ed.  647;  McDonogh  v. 
Murdoch,  15  How.  867,  14  L.  ed.  732;  Tay- 
lor, Priv.  Corp.  3d  ed.  SI  387,  388;  6 
Thomp.  Corp.  §  7919;  Bank  of  AugusU  v. 
Sarle,  13  Pet.  520,  10  L.  ed.  274;  Runyan 
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▼.  Coster,  14  Pet.  122,  10  L.  ed.  382;  FUip 
deli^ia  Baptist  Aaeo.  v.  Smith,  8  P«t  4Ml 
500,  Appz.,  7  L.  ed.  750, 775,  Appz.;Eistn 
Trust  &  Bkg.  Co.  ▼.  Willis,  6  App.  a  C 
876;  Wilson  v.  Perry,  29  W.  Va.  169. 1  & 
E.  802;  University  ▼.  Tucker,  31  W.  Va8B, 
8  S.  E.  410;  American  Bible  8oc.  v.  Xy^ 
shall,  16  Ohio  St.  587;  Santa  Clan  Fmb 
Academy  v.  Sullivan,  116  HI.  375,  61  Aa. 
Rep.  776,  6  N.  E.  188;  Thompson  v.  Witn, 
25  Mich.  215, 12  Am.  Rep.  243;  ThompMSf. 
Swoope,  24  Pa.  474;  Boyce  v.  St.  Lo^ 
29  Barb.  650;  Sherwood  ▼.  Americu  HUi 
Soc.  4  Abb.  App.  Dec  227. 

The  Greenwood  cemetery  takes  the  » 
terest  in  the  real  estate  as  personal  prop* 
erty,  and  taxes  a  vested  interest  as  kgitK. 
under  the  doctrine  of  equitable  oonvmioa 

Cropley  v.  Cooper,  19  Wall.  167,  22  Lfl 
109;  Peter  v.  Beveriy,  10  Pet.  582,  9  L  rf. 
522;  Craig  v.  Leslie,  3  Wheat.  563,  4  L 
ed.  460;  Given  v.  Hilton,  05  U.  S.  MUM 
L.  ed.  458;  Holcomb  v.  Wright,  5  App.  a  C 
76:  1  Jarman,  Wills,  6th  ed.  chap.  II,  Mte 
3,  p.  578;  Allen  v.  Watts,  96  Ala.  38i  U 
So.  646;  Rumsey  v.  Durham,  5  lid.  71; 
Reiff  V.  St  rite,  54  Md.  298;  ThommaB'i  tr 
tate,  161  Pa.  444,  20  Atl.  84;  Ropp  v.  ICmt, 
33  Oratt.  97;  Ford  v.  Ford,  70  Wis.  19,5 Aft 
St.  Rep.  117,  83  N.  W.  188;  Lent  v.Hbvui 
89  N.  Y.  169;  Sickles  v.  New  OrleaBi,SlC 
C.  A.  204,  52  U.  S.  App.  147,  80  Fsi  M; 
Chamberlain  ▼.  Chamberlain,  48  N.  Y.  481; 
Doty  v.  Hoidriz,  16  N.  Y.  Supp.  284;  VuiBt 
V.  Manice,  48  N.  Y.  803;  Hc^  v.  Bic««. 
136  N.  Y.  126,  18  L.RA.  458,  32  N.  E.  HI: 
Kurzman  v.  Lowy,  23  Misc.  380,  S  N.  T* 
Supp.  83;  2  Wharton,  Confl.  L.3  ed.pp.lM 
1322;  Vansant  v.  Roberts,  3  Md.  119;Bn«i 
V.  Thompkins,  49  Md.  423;  Chnrck  SUM* 
sion  ot  M.  E.  Church  v.  Smith,  56  SU.  3>i 
Re  Stickney  (Congregational  Chunk  IN| 
Soc.  V.  Everitt)  85  Md.  79,  35  LJU.M* 
Am.  St.  iRep.  308,  36  Atl.  654;  Roy  v.  Bi** 
zie,  25  Gratt.  599;  Missionary  Soe.  ofll 
E.  Church  v.  Calvert,  S2  Gratt.  387;  G» 
eral  Assembly  v.  Guthrie,  86  Va.  1ft  * 
L.R.A.  321,  10  S.  E.  318;  WIImm  t.  M^ 
29  W.  Va.  170,  1  S.  £.  302;  Taylor  v.  K^ 
Mawr  College,  34  N.  J.  Eq.  101;  WaM^i 
Appeal,  125  Pa.  888, 11  Am.  St  R^  M ' 
AtL  431;  Fordyoe  v.  Bridgea.  2  FhllLi^ 
497;  5  Thomp.  Corp.  |  6820;  Fkfib  V* 
S  35;  Minor,  Confl.  L.  SS7. 

Where  the  testator  dIneU  a  fail  ti  l| 
transmitted  to  anoth«r  jvrlidieliM  m 
there  applied  to  a  trust,  th*  coortt  o(  ^ 
testator's  domieil  will  uphold  the  HF^ 
when  the  trust  is  lawful  in  the  jvMMi* 
where  it  is  to  be  performed,  tvea  thM^* 
could  not  be  enforced  in  the  jwMi6Kki» 
testator's  domieil. 

Mount  V.  Tuttle,  2  LJLA.(N.S.)  «* 
note,  183  N.  Y.  858,  76  N.  E.  871     • 

When  the  New  York  eases  are  tamkkm 
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to*eth?r,  it  ft  ckar  that,  In  order  to  bring 
I  bequest  of  personalty  within  the  New 
yprt  statutes  against  perpetuities  or  the 
^lupenjion  of  absolute  ownerihip,  the  tes- 
[dtrjr  must  Dot  only  have  been  domiciled  in 
Neir  Vorkj  but  the  wDl  must  also  con- 
tejuplAte  that  the  trust  thai  I  be  ad  minis- 
t«(fed  there;  ot,  at  least,  it  muit  not  provide 
tor  its  administration  elBewbere. 

Diwnmert  v,  Oabom,  140  N.  Y.  30^  35  N. 
tmi;  Despard  v,  Churchill,  53  N.  Y.  102; 
Be  HaBS,  126  N.  Y.  537,  12  I*E,A,  620, 
27K.  E.  784;  Roosevelt  v.  Porter,  36  Mise. 
441,  73  N.  Y,  Supp.  800;  Congregational 
UiiUrian  Soc.  v.  Hate,  20  App!  Div.  308, 
fl  y,  Y.  Supp.  704;  Rje  Sturgis,  4S  App.  Div. 
m.  e2  N.  Y  Supp.  1148;  Robb  v.  VVash- 
Ittftiin  &  J.  College,  103  App.  Div.  327,  03 
J' Y.  Supp,  D2;  Re  I^ng,  0  Misc.  521,  30 
K.  Y  Supp„  388;  Kennedy  v.  Palmer,  1 
jtltoiQp.  &  C.  581 ;  Sherwood  v.  American  Ei- 
•Ifli  See  1  Keyes,,  564;  Harris  %%  American 
Bible  Soc.  4  Abb.  Pr.  N.  S.  421 ;  Mnpi-s  v. 
Ammcan   Home   Misaionary   Soe.   33   Hunf 

m. 

A  gMieral  code  is  one  aystem  of  law,  and 
Kcti^s  dealing  with  the  same  subject  are 
eoQBtmed  as  one  statute. 


I  Graff  V.  Miller,  20  App.  D.  C.  357;  Petri 
'  ?.  Commercial  Nat.  Bank,  142  U.  S.  644, 
1*50,  35  L.  ed.  1144,  1146,  12  Sup.  a.  Rep. 
l^[  Bemier  v.  Bemier,  147  U,  S.  242,  37 
!L  ei  152,  13  Sup,  Ct.  Hep.  244. 

I 

Mr.  Justice  Peckham,  after  making  the 
'^regtilng  statement,  delivered  the  opinion 
bI  the  courts 

Tke  first  inquiry  is  in  regard  to  the  law 
HiitiD^  in  the  District  of  Columbia  upon 
the  iubject  of  trusts  of  this  nature.  There 
ire  two  section^  of  the  Code  of  the  DIb- 
Wct  of  Columbia  (|g  669  and  1023  [31  Stat. 
«L  12tJ5  and  1351,  chap.  854])  which  are 
iDTOlTed  in  the  question  before  us.  Section 
KS  (tubchapter  6^  relating  to  "Cemetery  Aa- 
wciaUons,"  of  chapter  18,  relating  to  Cor- 
positions'*)  provides  in  substance  that  it 
^U  be  lawful  for  cemetery  associations  in- 
«arporated  under  the  laws  of  the  District  to 
J'tiJce  and  hold  any  grants  etc.  ^pon  trnst, 
to  apply  the  income  thereof  under  the  direc* 
^t  of  the  aasociation  for  the  embellish- 
^it.  preservation,  renewal,  or  repair  of  any 
*in?tery  lot  or  any  tomb  or  monument  or 
•Uier  structure  thereon,  according  to  the 
**^9  of  such  grant ;  and  the  supreme  court 
^'the  District  is  given  the  power  and  juris- 
*^bn  to  compel  the  due  performance  of 
*U£li  inuts,  nr  any  of  them,  upon  a  bill  filed 
^7  the  proprietor  of  any  lot  in  auch  cvnte- 
**n^  for  that  purpose.  Section  1023  (sub- 
Ehtpter  1  of  chapter  24,  relating  to  **Es^ 
4tfs")  provides  that,  ej(cept  in  the  case  of 
[ffti  or  devises  to  charitable  uses,  every 
!04  v:  s. 


future  estate,  whether  of  freehold  or  lease- 
hold, whether  by  way  of  remainder  or  with- 
out a  precedent  estate,  and  whether  vested 
or  contingent,  shall  be  void  in  its  creation, 
which  suspends  the  absolute  power  of  aliena- 
tion of  the  property,  so  that  there  ahall  be  no 
person  or  persons  m  being  by  whom  an  ab- 
solute fee  in  the  same»  in  possession,  can  be 
conveyed,  for  a  longer  period  than  during 
the  continuance  of  not  more  than  one  or 
more  lives  in  being  and  twenty-one  years 
thereafter.  The  provisions  of  the  section 
are  (at  the  end  of  the  subchapter)  made 
applicable  to  personal  property  generally, 
except  where,  from  the  nature  of  the  prop- 
erty, they  are  inapplicable. 

The  appellants  assert  that  5  669  is  nulli- 
fied by  §  l(m.  They  urge  that  the  last  sec- 
tion, being  the  last  expression  of  the  legia- 
lative  will,  and  being  inconsistent  with  § 
660,  the  last  sectkn  must  prevail.  This, 
although  §  669  makes  special  provision  in 
regard  to  trusts  of  this  nature  and  permits 
their  creation,  yet,  because  the  latter  sec- 
tion does  not  in  t^rm^  make  exception  of 
the  tmats  provided  for  in  the  earlier  sec* 
tion,  these  trusts,  it  ie  urged,  are  thereby 
prohibited^ 

This  is  not  a  ease  lor  the  application  of 
that  doctrine,  which  is,  in  any  event,  very 
seldom  applicable.  The  tnie  rule  is  to  har- 
monize the  whole  Code,  if  possible,  and  to 
that  end  the  letter  of  any  particular  sec- 
tion may  sometimes  be  disregarded  in  order 
to  accomplish  the  plam  intention  of  the  leg* 
islature.  *EfTect  must  be  given  to  all  the[489| 
language  employed,  and  inconsistent  expres- 
sions are  to  be  harmonized  to  reach  the 
real  intent  of  the  legislature.  Petri  t» 
C(immt*rcial  Nat.  Bank.  142  U.  S.  644, 
650.  35  L.  ed.  1144,  1146,  12  Sup.  Ct 
Rep,  325;  Bemier  v,  Bernier,  147  U.  S.  242, 
246,  37  L.  ed,  152,  154,  13  Sup.  Ct  Rep.  244  j 
Groff  V.  Miller,  20  App.  D.  C.  353,  357.  These 
two  sections  can  be  easily  harmonized,  and 
the  undoubted  intention  of  the  legislature 
be  thus  carried  out,  by  considering  the  lat- 
ter section  as  applying  to  cases  other  than 
those  specially  provided  for  in  |  660.  That 
aection  must  be  regarded  as  in  full  force. 

Aistiming,  however,  that  the  section  ii 
not  affected  by  §  1023, — it  is  then  contended 
hy  the  appellnnts  that  I  660  does  not  apply 
to  tbrs  case,  and  that  the  trusts  are  not 
valid  as  a  gift  or  devise  to  a  cbari table  use 
within  the  exception  mentioned  in  |  1023^ 
It  may  be  assumed  for  the  purposes  of  this 
Ciise  that  the  gifts  contained  in  the  1st  and 
1 2th  clauses  of  the  will  do  not  constitute  a 
valid  troflt  for  a  cbaritable  use  {Jones  v. 
Hftheraham,  107  U,  S.  174,  183.  27  L.  ed. 
401.  405.  2  Sup.  Ct  Rep,  336),  and  that 
those  clauses  would  be  illegal  if  depend- 
ent upon  the  esfception  mentioned  in  ihftt 
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section.  But  the  earlier  section  is  re- 
ferred to  for  the  purpose  of  ascertaining 
the  policy  of  Congress  within  the  District 
upon  the  general  subject  of  trusts  for  the 
perpetual  maintenance  of  cemetery  lots,  and 
of  monuments  and  other  structures  erected 
thereon. 

That  policy,  as  indicated  in  the  section, 
permit-s  in  the  District  exactly  what  is  pro- 
vided for  in  this  will, — namely,  a  trust  to 
a  cemetery  (incorporated)  association  for 
the  maintenance  of  a  lot  and  a  monument 
in  perpetual  good  order  and  condition. 

The  law  in  New  York  in  regard  to  Green- 
wood cemetery  permits  the  same  kind  of  a 
trust.  Section  6  of  chapter  156  of  the  Laws 
of  Xew  York  for  1839,  passed  April  11,  1839. 
The  law  of  the  District  of  Columbia,  where 
the  testatrix  died  and  where  the  property 
was  situated,  and  the  law  of  the  state  of 
New  York,  where  the  moneys  are  to  be  ap- 
plied by  a  corporation  created  by  the  laws 
[486]of  that  state,  concur  in  permitting  *such 
trusts  as  are  created  in  this  will,  and,  un- 
der those  circumstances,  such  a  trust  will 
be  permitted  by  the  courts  of  the  Difltrict 
to  be  carried  out  in  the  state  of  N-ew  York, 
although  the  testatrix  wa**  domi<?iled  in  the 
District  at  the  time  of  her  death,  and  the 
funds  to  be  applied  to  such  trust  arise  from 
property  owned  by  her  in  the  District  at 
that  time. 

This  is  in  pursuance  of  the  general  comity 
existing  between  the  states  of  the  Union, 
and  under  that  the  cemetery  association 
can  take  and  hold  the  property  for  the  pur- 
poses mentioned  in  the  will,  whjch  are  per- 
mitted both  by  the  kw  of  the  District  of 
Columbia  and  the  law  of  the  state  of  New 
York. 

But  it  is  contended  that  the  law  of  the 
District  prohibits  the  creation  of  such  trusts 
and  refuses  to  permit  them  to  be  carried 
out  within  that  District,  and  that  there  is 
no  rule  of  comity  which  obtains  in  such 
case  by  winch  these  trusts  might  be  held 
valid  when  affecting  property  within  the 
District  owned  by  a  testator  residing  there- 
in at  the  time  of  his  doalh,  even  though  the 
party  to  carry  out  the  terms  is  a  foreign 
corporation  and  the  trusts  are  to  be  carried 
out  in  another  state.  This  claim  is  made 
upon  the  assertion  that  8  609  of  the  Code, 
even  if  in  force  at  all,  refers  only  to  domes- 
tic associations,  and  that  foreign  corpora- 
tions, not  being  within  the  exception,  re- 
ceive no  power  from  that  section,  and  can- 
not take  or  hold  property  situated  in  the 
District  upon  these  trusts. 

It  may  be  that  §  600  referred  only  to  do- 
mestic corporations  when  the  power  was 
therein  granted  them  to  take  such  gifts 
upon  the  trusts  mentioned,  and  carrr  them 
out  in  the  District.  The  section  is  cited,  as 
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has  been  already  mentioned,  for  the  pnr- 
pose  of  determining  the  general  policT  of 
Congress  in  relation  to  thic  daai  of  tnoti. 
and  whether,  under  the  law,  trotti  linOir 
to  those  under  dlscuasion  are  permitted  ii 
the  District.  If  so,  then  the  result  folkm 
from  the  rule  of  comity  already  stated,  tkit 
a  trust  of  that  nature,  permitted  in  the  Dii- 
trict,  will  not  be  interfered  with  whea  it  ii 
to  be  operative  in  a  foreign  state  wkie 
laws  also  permit  it.  The  'statute  ii  not  n-li 
lied  upon  ae  a  direct  grant  to  a  Um^ 
corporation  of  the  right  to  carry  out  t  trait 
in  a  foreign  state  regarding  property  lit* 
uated  in  the  District  and  owned  at  the  tiai 
of  his  death  by  a  resident  therein.  If  tk 
statute  granted  such  a  right,  of  course  then 
would  be  no  question  of  its  validity,  mi 
would  there  be  any  in  regard  to  coraity. 

Trusts  of  the  same  kind,  although  to  be 
carried  out  in  a  foreign  state  by  a  fo^etg[neo^ 
poration  in  regard  to  property  withii  thi 
District,  cannot  be  said  to  violate  aay  pol- 
icy or  statute  of  the  District,  so  Ion;  u 
the  statute  permits  therein  grants  on  liai' 
lar  trusts,  although  to  its  own  corpontioii 
The  prohibition  of  S  1023  would  not  exteid 
to  such  a  trust  so  provided  for. 

Ever  since  the  case  of  Bank  of  AugwU 
V.  Earle,  13  Pet.  519,  10  L.  ed.  274.  thii  do^ 
trine  of  comity  between  states  in  rebtMi 
to  corporations  has  been  steadily  mii- 
tained,  and  it  has  been  recognized  by  tUi 
court  in  many  instances.  See,  tpeeitllji 
Cowell  V.  Colorado  Springs  Co.  100  U.  S.  tt 
25  L.  ed.  547;  American  &  F.  Chriititf 
Union  v.  Yount,  101  U.  S.  352,  25  U  ed.  881 
These  cases  cover,  as  we  think,  the  prn^ 
pie  involved  herein. 

In  the  opinion  delivered  in  the  eomt  rf 
appeals  it  was  well  said  that  "it  cawfl*  *• 
successfully  contended  that  somethiBg  vhiA 
the  District  of  Columbia  permits  to  iuo** 
corporations  is  so  far  against  Iti  piMk 
policy  that  it  will  not  permit  penoM  doa* 
iciled  within  its  territory  to  devlMrth* 
property  to  be  used  for  the  same  pnrpoiely 
a  foreign  corporation  authoriied  by  iti*** 
charter  to  receive  atid  administer  nch  ht- 
quests."  [26  App.  D.  C.  216.]  la  ovofii* 
ion  the  1st  and  I2th  clauses  of  the  will  M> 
valid. 

The  objection  to  the  10th  etsoie  Si  hiH< 
upon  the  assumption  that  the  lit  aid  W 
clauses  are  invalid,  and  that  the  lOtk  dg* 
is  so  interwoven  with  the  1st  nA  Mj 
clauses  that,  if  they  are  pnmmafBU  ^ 
the  whole  scheme  of  the  will  falls,  sid  tH 
10th  clause  goes  down  with  it.  HolM^ 
1st  and  12th  clauses  valid,  the  coatcitiii* 
re^rard  to  the  10th  clause  also  faOs. 

*The  appellee  also  urges  thst.  ^  « 
of  the  direction  contained  in  Che  wfll  tM* 
the  real  estate,  it  thereby  beeane  sositoi^ 
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I?  fcur^rted  Into  pers&natty  at  tbe  time 
thd  teitatri^'a  death,  and  that,  regarding 
Wi  perAonidtjf  the  trusts  created  are  atiU 
open  to  any  objection  set  up  by  the 
^pellantft.  Although  the  provisions  of  the 
ubehApter  containing  £  1023  fi-pplj  to  per- 
anal  propertj  generajlji  as  w^l!  as  to  real 
it&te.  except  where,  from  the  nature  of  the 
|po|Ferty,  they  are  inapplicablej  jet,  when 
k  ifl  seen  that^  even  in  regard  to  real  es- 
ate  granted  to  a  domestic  corporation 
ur  the  purposes  mentioned  in  thk  will,  a 
erpettiity  may  be  creat«d,  it  seems  to  be 
till  pkiner,  if  poastble,  that  it  would  not 
m  against  the  policy  of  the  District,  as  erf- 
lenead  by  the  statute*  to  affirm  the  legal- 
ty  ol  ft  trust  of  this  kind  in  relation  to 
iei«ona!  property  which  ia  to  he  sold  and 
;«he  proceeds  taken  to  another  state  by  a 
foTtign  eorpo ration  for  the  purpose  of  ad- 
nimitration  in  tuat  state.  In  any  aspecrt 
in  whieh  we  can  view  the  case,  we  think 
|1^  disputed  provisions  of  the  will  are  Talid> 
la  rfi^rd  to  eosts,  the  courts  below  have 
ifpd  the  appeOants  with  coats^  and  we 
iok  the  Sinne  rule  should  obtain  here. 
\t  fieeutor  may  apply  to  the  Supreme 
JQouH  for  such  allowance  out  of  the  fund 
ii  it  may  think  u,  ueder  all  the  eircum- 
|ikneis,  proper, 
ludpient  a^rm^ 


I'J.  CHARLES  McGUTREand  William  Mo- 
Guire,  Plffs.  in  Err., 
v. 

Jj^CtS  GERSTLEY  and  William  Gerstley. 
Surrlvtag  Partners  of  the  Firm  Trading 
w  Rosakara,  Gerstley,  &  Company. 

(See  S.  C,  Reporter's  ed.  480-503.) 

fctfli-^ecuring  aalea  on  credit — constmc- 

tioQ. 
1.  Sales  of  merchandise  for  which  the 
F^hasers  have  not  been  called  upon  to 
J^r  until  four  months  have  elapsed  are 
*wefed,  whether  made  on  four  months' 
^it  or  not,  by  a  bond  conditioned  that 
^^  purchasers  will  pay  the  moneys  due  and 
^  kcome  due  on  merchandise  sold  and  to 
K  %Q.\^  by  the  obligees  which  the  purchasers 
'^^e  bound  and  hereby  bind  themsclvea  to 
F^y  fof  in  four  months  after  the  date  of 
^^h  respective  purchase," 
^ding  —  indefiniteaess  —  allegations    of 

^afe. 
1  The  particulars  of  the  alleged  re* 
ijtltiiig  damages  from  the  breach  by  the 
*si%€ei  in  a.  bond  given  to  secure  sales  on 
^^,  of  an  alleged  special  agreement 
JJ*peeting  prices,  pleaded  as  an  offset  to 
tte  claim  on  such  bond,  should  be  so  far 
•*  forth  that  the  court  may  be  able  to  sec 
t^&effi>m  that  such  alleged  damages  are 
■•ftiier  obscure,  vague,  or  shadowy,  but 
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might,   and   probably   would,  naturally   re* 
suit  from  the  a<?t  complained  of. 

Pleading— -sufficiency   of   plea   in   actian   on 
bond — breach  of  parol  agreement, 

3.  Pleas  in  an  action  on  a  bond  given 
to  secure  sales  of  merchandise  on  credit, 
which  set  up  a  breach  by  the  obligees  of  a 
puroi  agreement  respecting  prices .  are  in* 
aufticient  where  there  is  nothing  in  the 
dec  U  rat  ion  or  bond  which  shows  the  exist- 
ence of  any  such  separate  agreement,  or  that 
an  alteration  In  the  prices  could  or  would 
tiave  any  effect  upon  the  liability  of  ths 
sureties. 

Pleading — suMdeicy  of  plea  as  set«off,  re* 
eottpment,  or  cause  of  action. 

4.  Facts  sufficient  to  constitute  a  valid 
set-off,  recoupment  J  or  independent  cau^e  of 
action  are  not  set  up  by  a  plea  in  an  action 
cm  a  bond  given  to  secure  j^ales  of  merchan- 
dise  on  credit,  which  avers  that  the  obligees 
induced  one  of  the  principals  to  dissolve  the 
partnership  existing  between  them,  and  to 
enter  th6  employment  of  the  obligees  for  the 
purpose  of  ruining  the  partnership  hiisiness, 
but  contains  no  allegntion  as  to  how  long 
the  partnership  was  to  oontinue. 
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Decided 


IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
preme Court  of  the  District  in  favor  of 
plaintiffs  in  an  action  on  a  bond  given  to 
secure  sales  of  merchandise  on  credit.  Af= 
firmed. 
3ee  same  case  below,  23  App.  D.  G.  103- 

St&tement  by  Mr.  Justice  Peckham: 
The  defendants  in  error,  who  were  the 
plaintiffs  below,  and  are  hereafter  so  called, 
brought  an  action  in  the  supreme  noitrt  of 
the  District  of  Columbia  on  December  10, 
i^O'lf  against  the  plaintiffs  in  error  and  oth^ 
«rs,  hereafter  called  the  defendants,  on  & 
bond,  and  obtained  a  judgment,  whicli  was 
entered  February  24,  1905,  for  5^,000  and 
interest  thereon  from  that  date.  Un  appeal 
the  court  of  appeals  of  the  District  aflirmed 
the  judgment  (26  App.  D.  C.  lt*3),  and  the 
defendants  (the  two  McGuires)  brought  the 
case  here  by  writ  of  error. 

The  declaration  in  the  action  alleged  the 
execution  of  a  bond  by  ftU  of  the  defend- 
ants in  the  action,  dated  the  1 1th  day  of 
September,  1&03,  which  bound  the  defend* 
ants  in  the  *eum  of  1 5,000,  to  be  paid  to  thet4W) 
plaintiffs,  subject  to  the  condition  therein 
stated.  The  recital  in  the  bond  was  that 
Monaghan  and  J.  Charles  McGuire  were  de- 
sirous of  purchasing  merchandise  from 
plaintiffs,  *'now  and  from  time  to  time  here- 
after, which  the  said  John  F*  Monaghan  and 
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J.  Charles  McGaire  have  bound  and  hereby 
bind  themselves  to  pay  for  in  four  months 
after  the  date  of  each  respective  purchase," 
and  the  condition  was  as  follows: 

"That  if  the  said  John  F.  Monaghan  and 
J.  Charles  McGuire  shall  strictly  and  faith- 
fully pay  or  cause  to  be  paid  to  said  Ross- 
kam,  Gerstley,  &  Company  for  merchandise 
now  and  hereafter  so  purchased,  the  mon- 
eys due  and  to  become  due  thereon  when 
and  as  the  same  shall  become  due  and  pay- 
able, then  this  obligation  shall  be  null  and 
void,  otherwise  it  shall  remain  in  full  force 
and  virtue." 

The  defendants  John  F.  Monaghan  and  J. 
Charles  McGuire  were  principals,  and  the 
other  defendants,  William  McGuire  and  John 
W.  Clark,  were  sureties.  Clark  sued  out  a 
separate  writ  of  error,  which  is  hereafter 
disposed  of.  It  was  further  alleged  in  the 
declaration  that,  on  the  days  set  forth  in 
the  particulars  of  demand  annexed,  and 
which  formed  part  of  the  declaration,  the 
defendants  Monaghan  and  J.  Charles  Mc- 
Guire purchased  from  the  plaintiffs  mer- 
chandise aggr^ating  to  sum  of  $14,497.18; 
that  they  had  paid  on  account  thereof,  at 
various  times,  as  shown  in  said  particulars 
of  demand  above  mentioned,  the  sum  of 
$9,100.48,  leaving  a  balance  overdue  and  un- 
paid amounting  to  $5,396.68,  which  it  was 
averred  the  defendants  had  not  paid  or 
caused  to  be  paid  to  the  plaintiffs,  and  that 
the  whole  balance  was  still  due  to  the  plain- 
tiffs, to  their  damage  of  $5,000,  with  inter- 
est, besides  costs. 

The  statement  annexed  to  the  declaration 
showed  merchandise  sold  to  the  defendants 
by  the  plaintiffs,  commencing  September  24, 
1903,  through  almost  every  month  from  that 
time  up  to  and  including  July  27,  1904,  and 
amounting  to  the  total  sum  stated  in  the 
(491] declaration.  The  credit  side  of  the 'demand 
also  showed  payments  by  the  defendants 
from  and  including  October  27,  1903,  up  to 
and  including  November  11,  1904,  and 
amounting  to  the  sum  stated  in  the  decla- 
ration, and  leaving  a  balance  due  as  stated 
therein. 

Judgment  by  confession  was  obtained 
against  the  defendant  Monaghan  for  $5,000, 
with  interest  and  costs.  The  defendants  J. 
Charles  ^McGuire,  one  of  the  principals  in 
the  bond,  and  William  McGuire,  one  of  the 
sureties  therein,  filed  two  joint  pleas  to  the 
declaration,  and  the  defendant  William  Mc- 
Guire subsequently  filed  three  separate 
pleas,  and.  still  later,  three  additional  pleau. 
The  plaintiffs  first  demurred  to  the  joint 
pleas  of  the  defendants  J.  Charles  McGuire 
and  William  McGuire.  and  to  the  three  sep- 
arate pleas  of  the  defendant  William  Mc- 
Guire. They  thereafter  filed  a  demurrer  to 
the  three  additional  pleas  of  defendant  Wil- 
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liam  McGuire  which  had  lubteqiieBtly  ta 
filed.  Both  demurrers  were  sustained,  ui, 
the  defendanu  refusing  to  amend  tkk 
pleas,  final  judgment  was  entered  sguat 
them. 

The   first    (so  numbered   in  the  ntoti] 
joint  plea  of  defendants  J.  Charles  lleGiiii 
and  William  McGuire  alleged  the  ind^Uii- 
ness  of  the  plaintifiTs  to  the  defendants  Jok 
F.  Monaghan  and  J.  Charles  McGuire  ii  thi 
sum  of  $10,000,  because  that,  on  the  Stk 
of  August,  1903,  the  plaintiffs  entered  iits 
an  agreement  with  Monaghan  and  J.  Ghsila 
McGuire   (the  two  principals  in  the  iNMd), 
by  which  the  plaintiffs  agreed  that  if  tlii 
principals  would  form  a  oopartnerdip  te   J 
carrying  on,  in  the  District  of  Cohimbii,i    * 
wholesale  liquor  dealer's  business,  sad  id 
in  spirituous  liquors,  to  be  furnished  hij  tli 
plaintiffs,  and  would  also  furnish  to  pUi- 
tiffs  a  bond  in  the  sum  of  $5,000,  with  tli 
defendants  Clark  and  William  McGiur  u 
sureties,  conditioned  for  the  payment  ts  thi 
plaintiffs  of  the  amount  of  the  indcM* 
ness  to  be  incurred  hj  Monaghan  sad  Ife- 
Guire  in  the  purchase  hj  them  from  thi 
plaintiffs,  from  time  to  time,  of  such  ma- 
chandise,  that  then,  in  consideration  tkn- 
of,  the  plaintiffs  would  sell  and  fvnSA  ti  J 
*Monaghan  and  McGuire,  whenever  reqHt-W 
ed  by  them,  from  time  to  time,  at  aid  f* 
certain  prices  then  specified  and  agreed  ipH 
by  the  parties  to  that  agraemm^tht  ■*■ 
chandise  required  in  said  buiBeM  nl  • 
to  be  requested,  and  would  alkiir  to  tka 
for  the  goods  so  requested  and  nqiW  a 
continuous  credit  of  $10,000^  and  thiil  ^ 
should  sell  such  merehandiaa  to 
tomers  in  said  business  upon  waA 
to  time  and  otherwise  aa  tkfuj 
and  believe  to  be  the  beat  tanni 
having  in  view  the  estabUriiaMnt  aii  ai^ 
tenance  in  said  District  of  a  dMMll  ^ 
the  plaintiffs'  goods,  and  that  tte  MiiB» 
aghan  and  McGuire  wmM  not  bt 
to  pay  for  the  goods  so  sold  to 
tomers   until   they  eonld  mako 
therefor  from  their  said  eoatanmn.  B 
then  further  understood  hj 
the  parties  to  the  said 
part  thereof,  that  said  Mt 
Guire  would  enter  upon  said 
out  means  or  capital  to  raataia  the 
other  than  the  continnona  credit  alof 
and  thst,  in  order  to  perform  tMr  put  ^ 
said  agreement,  they  woald  be  nqdnd  ^ 
make  sales  of  said  merdtaiidise  to  thrirfl^ 
tomers  on  credit,  to  be  paid  for  by  mM  ** 
tomers  in  periods  Tarjing  aceofdinf  to  ^^   , 
cumstances,  as  stated.    The  plea  tkl  i^   | 
up  that,  on  the  date  lint  mentioarf  U^   ■ 
gust  26,  1903),  the  saiu  Monaghaa  aai  V^   ' 
Guire  formed  a  copartnership  f or  tht  p*^   ^ 
pose  stated,  and  thereafter  furnished  te  tH  ^ 
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llklntifti  «  bond  (the  one  in  suit)  prepared 
||y  the  platnfifra,  and  whicli  the  pI^intilTs 
(eceptedt  and  tlie  defend&ntft  then  entered 
||M>D  and  full 7  eslabliabed  the  business  men- 
lulled,  and  in  all  reipects  performed  tbeir 
ku'd  «greei»et)t,  so  far  m  tliey  were  per- 
pilted  by  the  plaintiffs  to  perform  the  .same, 
lilt  ihej  had  obtained  a  large  nutnbt'r  of 
feftomers^  to  wit,  from  seventj  to  eighty, 
|>t  great  labor  and  ejicpenae^  to  whom  thej 
ftld  OQ  the  terms  mentioned  gooda  pnr- 
ilued  hj  them  from  the  platntiffaj  and  that, 
fiom  the  24th  daj  of  September,  1903,  to 
Lh«  IQth  d&j  of  December,  1909,  the  plain- 
ilFs  furnished  to  ^ronaghun  and  Mc- 
Iflire,  from  time  to  time  uodeT  said 
^Igreemeni,  meTcbandiae  amounting  in  tlie 
l^iig&te  to  $10,617.55,  which  they  in  turn 
*fM  to  their  caatoinera,  excepting  only  a 
■ftrtlon  i>f  said  meriihaDdise,  which  they  re- 
iMTiud  to.»  and  whieh  wia  aceepted  by,  the 
^lufltifi.  That  the  plaintiffs,  on  the  10th 
llT  of  Decern ber^  1903;  wrongfully,  and 
bitit  the  intent  to  destroy  the  buslneis  so 
•tUbHahed,  and  to  &ell  goods  directly  to 
itld  eu&tomers,  drew  on  said  Monagban  and 
Mcfimre  for  the  sum  of  $1^500  on  their  said 
iocaqat,  and  sent  through  various  biinka  the 
ribift  to  them^  and  on  the  lltb  of  De- 
pEsalperf  1903,  the  plaintiffs  wrongfully  re- 
fand  t^  ftimiah  merehandiae  to  the  abov9- 
fBRtA  defendanta  at  the  price  stated,  hut 
tjimiinded  a  large  increase  over  those  prices, 
•idj  en  the  13th  day  of  January,  1904, 
f*i^ngfiilly  refused  to  furnish  more  gooda 
tffldtr  said  agreement  or  further  to  perform 
■■M  a^eement,  and  forced  the  said  Mona- 
^bm  and  McGuire  to  abandon  thc^ir  said 
kiwraesa,  which  they  had  eatablished  at 
|t<?it  ejtpense,  to  wit,  an  expense  of  not 
ItM  than  $10,000  and  in  which  their  profits 
'Weit  Tery  great ;  whereby  the  plaintiffs 
'ronifiilly  destroyed  the  credit  and  buai- 
l«ss  *f  taid  Monaghan  and  McGuire  and 
^lattd  the  agreement  of  August  25,  1903, 
lid  the  said  Monaghan  and  McGuire  were 
■od  each  of  them  was  thereby  Injured  and 
hm^d  in  the  sum  of  $10,000,  for  which 
>flai  the  said  J.  Charles  McOuire  claimR 
figment  against  the  plaintiffs;  and  the 
flefeadaata  aver  that  they  are  willing  that 
t^iame  may  be  set  off  against  the  plain 
^  demand. 

^  Moond  joint  plea  of  the  same  de- 
^diitti  (ao  numbered  Jn  the  record)  set 
*P  la  lubstance  the  same  agreement  as  the 
J^  except  that  agreement  was  alleged  to 
^**  bten  made  September  11,  1903,  and  the 
"'^  WRj!  conditioned  for  the  payment  by 
*^pTifldpaIs  for  aU  merchandise  to  be  fur- 
^ixd  by  the  plaintiffs  on  four  months^ 
^^L  The  plea  also  omitted  the  agree- 
^l^t  that  the  principals  (Monaghan  and 
-^sGaira)  would  not  be  rettuJred  to  pay  the 
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plaintiffs  until  they  (the  principals  in  the 
bond)  could  make  collections  from  their  cus- 
tomers* The  plea  also  alleged  that  the 
plaintiffs,  shortly  *after  the  cxiicution  of  tlic[40#J 
bond  in  suit,  wrongfully  refused  to  sell  to 
the  principals  therein  merehandi&c  on  ercdit 
to  the  amount  of  $10,000  at  und  fur  the 
prices  stated  in  the  agreement,  and  wholly 
neglected  and  refused  to  perform  the  agree- 
ment between  them  and  the  principals  in 
the  bood,  whereby  Monaghan  and  McGuir« 
were  forced  to  abandon  their  inid  business 
and  lose  all  the  money  and  time  expended  by 
them  in  and  about  the  same,  and  amounting 
to  not  less  than  $10,000,  and  were,  and  earh 
of  them  was,  injured  and  damaged  in  the 
sum  of  $10,000,  for  which  ium  the  said 
J^  Charles  Mdluire  claimed  judgment  against 
I  he  plaintiffs,  and  the  defendaoti^  were  will- 
ing that  the  same  should  be  set  off  against 
the  claim  of  plaintiffs. 

Thereafter  the  defendant  William  Me- 
Guire  filed  three  separate  pleas.  The  first 
separate  plea  (numbered  1  In  the  record) 
alleged  an  indebtednesi  of  the  plaintiffs  to 
William  McGuire  in  the  sum  of  $5,000,  for 
that,  on  the  1 1th  day  of  September,  1(103^ 
and  in  eonsiderntion  of  plaintiffs  agreeing 
to  sell  merchandise  to  Kfonaghan  and  Mc- 
Guire at  and  for  certain  prices  named  In 
the  agreement,  and  to  give  them  a  oontinu* 
oue  credit  of  $10,000  for  merchandise  sold 
to  them  by  plainttfTs,  the  defendants  did 
agree  to  and  did  sign  the  bond  mentioned 
in  th^  declaration,  but  the  plalntlff'a  wrong* 
fully  refused  to  perform  the  agreement,  OT 
to  sell  to  Monagban  and  McGuire  merchan- 
dise at  the  prices  named  in  the  agreement, 
or  to  allow  them  the  continuous  credit  men- 
tioned therein,  whereby  they  were  prevented 
from  paying  for  the  merchandise  purchased 
and  mentioned  in  the  declaration,  and  the 
defendant  thereby  incurred  great  liability, 
and  was  injured  and  damaged  in  the  sum 
of  $5,000,  and  elaimed  judgment  therefor, 
and  was  willing  that  the  aame  might  be  set 
off  againat  the  demand  of  plaintiffs. 

The  eeeond  separate  plea  (numbered  2  in 
the  F'ecord)  set  forth  the  aame  agreement 
and  bond  and  consideration  therefor  that  is 
mentioned  in  the  first  separate  plea,  and 
added  that  the  plaintiffs,  on  December  11, 
1903,  and,  again,  on  the  23d  day  of  March, 
1004,  without  the  knowledge  or  consent  •of[406J 
the  defendant,  entered  into  other  agree- 
menta  with  Monaghan  and  McGuire  to  sell 
to  them,  at  different  prices  and  terms  of 
sale,  the  merohandisci  purchiiaed  from  plain^ 
tiffs  by  them,  and  that  since  D&c ember  Mj 
1903,  th^  plaintiffs  have  refused  to  sell 
merchandise  to  Monaghan  and  McGuire  at 
the  prices  named  in  the  agreement,  though 
r^uested  to  do  ao,  whereby  the  defendant 
wa4  discharged  from  hia  liability, 

583 


495,  496 


SUFBEMK  Ck)UBT  OF  TEB  UiriTID  STATU.. 


Oct.  T\ 


The  third  separate  plea  (numbered  3  in 
the  record)  alleged  that  the  merchandise 
mentioned  in  the  declaration  as  having  been 
sold  was  purchased  by  the  defendants  Mon- 
aghnn  and  McGuire  under  an  agreement  not 
under  seal,  entered  into  before  and  since 
the  11th  day  of  September,  1903,  between 
them  and  the  plaintiffs,  and  not  according 
to  the  terms  of  the  bond  mentioned  in  the 
declaration,  wherefore  the  defendant  prayed 
judgment  if  he  ought  to  be  charged  with 
the  said  debt  by  virtue  of  said  bond. 

Subsequently  the  same  defendant  filed 
three  additional  pleas.  By  the  first  addi- 
tional plea  (which  is  numbered  4  in  the 
record)  he  alleges  that  prior  to  signing  the 
bond  plaintiffs  agreed  with  the  principals 
therein  to  sell  the  merchandise  referred  to 
in  the  bond  at  and  for  certain  prices  speci- 
fied in  a  letter  dated  August  25,  1903,  sent 
by  the  plaintiffs  to  the  principals  in  the 
bond.  The  plaintiffs  represented  to  the  de- 
fendant that  the  agreement  was  applicable 
to  all  merchandise  to  be  purchased  under 
the  bond,  and  plaintiffs  thereby  intended  to 
induce  defendant  to  sign  the  bond,  which 
he  did  in  reliance  upon  that  statement. 
Thereafter  the  principals  purchased  from  the 
plaintiffs  merchandise  amounting  to  $14,- 
477.10  and  no  more,  and  the  sum  of  $10,- 
617.55  was  for  merchandise  purchased  at 
the  pricos  agreed  upon,  and  the  balance, 
$3,850.61.  was  for  merchandise  purchased  at 
greatly  enhanced  prices,  made  under  an 
ajfrcement  entered  into  on  or  about  the  11th 
day  of  D«»cember,  1903.  without  the  knowl- 
edge or  consent  of  defendant;  that  the 
principals  paid  plaintiffs  on  account  of  said 
sum  of  $10,617.55  the  sum  of  $9,100.48,  leav- 
ing due  to  the  plaintiffs  under  the  bond 
$l,fil7.07  and  no  more. 
[496]     *By  the  second  additional  plea  (numbered 

5  in  the  record)  the  defendant  set  up  sub- 
stantially the  same  agreement  as  to  signing 
the  bond  and  the  consideration  therefor, 
and  then  made  the  additional  averment  that 
the  aj;reement  was  that  the  plaintiffs  would 
not  at  any  time  exceed  the  sum  of  $10,000 
in  their  sales  to  the  principals,  but  the 
plaintiffs  failed  to  perform  the  conditions, 
or  any  of  them,  and  refused  to  sell 
at  the  agreed  prices,  and  also  permitted  the 
indebtedness  of  the  principals  to  continue 
from  December  10,  1903,  to  January  21, 
1904,  to  be  greatly  in  excess  of  $10.(X)0,  by 
all  of  which  defendant  was  di**eharped. 

'  By  the  third  additional   plea    (numbered 

6  in  the  record)  the  defendaift  alleged  the 
partnership  agreement  between  the  princi- 
pals in  the  bond,  but  did  not  allege  that 
there  had  been  any  time  ever  agreed  upon 
for  the  continuance  of  such  partnership,  and 
further  alleged  that  during  the  year  1003 
the  principals  in  the  bond  had  established 
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a  good  business,  and  the  bond  wai  cxeei 
and  delivered  to  the  plaintiffs  for  the 
pose  of  establishing  and  maintaining 
credit  of  the  principals  with  the  plainti 
but  that,  on  or  about  January  12,  1904. 
plaintiffs,  for  the  purpose  of  securing 
customers  which  the  principals  in  the.  I 
had  obtained  for  themselves,  and  for 
purpose  of  selling  directly  to  those  cut 
ers,  wrongfully  induced  Monaghan  to  « 
draw  from  the  partnership  and  enter 
employ  of  plaintiffs,  which  Monaghan 
and  that  thereby  the  business  of  the  f 
cipals  was  wholly  destroyed,  and  by  ra 
thereof  they  were  unable  to  pay  for 
merchandise  referred  to  in  the  bond 
declaration,  all  of  which  was  without 
knowledge  or  consent  of  the  defendant 
reason  whereof  defendant  was  discha 
from  all  liability  under  the  bond. 

Mr.  Lorenzo  ▲.  Bailey  argued  the  a 
and  filed  a  brief  for  plaintiffs  in  error: 

The  agreement  mentioned  in  each  of 
pleas  of  set-off  is  pleaded  according  to 
legal  effect,  which  is  proper  and  sntBcieB 

1  Chitty,  PI.  334. 

The  breaches  are  set  out  with  sufBei 
certainty. 

The  damages  claimed  are  such  u  m 
be  presumed  to  result  from  the  hrm 
Such  (\amages  are  matter  of  evidenee,  a 
need  not  be  alleged,  and  Are  scarodj  ef 
stated  but  in  a  general  manner. 

Barruso  v.  Madan,  2  Johns.  149;  1  CUtt 
PI.  871. 

Profits  of  such  a  business  may  be  eoi 
sidered  in  damages. 

1  Sedgw.  Damages,  |  182. 

Statutes  of  set-off  are  to  be  Uberslly  m 
strued. 

25  Am.  A  Eng.  Enc.  Law,  2d  ed.  p^  ^1-, 

A  defendant  may  set  off  his  int«*i^ ' 
a  promissory  note  held  by  himself  isl  ■> 
other  who  is  not  a  party  to  the  suL 

Smith  V.  Myler,  22  Pa.  86;  »  Aa-  < 
Eng.  Ene.  Law,  2d  ed.  p.  523  and  «*■  ^ 
Mott  ▼.  Mott,  5  Vt.  111. 

The  fourth  separate  plea  of  the  IB«9 
a  plea  of  discharge,  and  rests  npos  tl 
theory  that  if  the  repreaentatfcmi  aiA*^ 
him  by  the  plaintiffs  aa  to  the  f act  ui  ^ 
effect  of  the  former  agreement  wn  tl< 
the  subsequent  agreement  M  affeelsl  ^ 
liability  as  to  discharge  him. 

1  Brandt,  Suretyship,  Sd  ed.  ||  Ml* 
\Carchman  v.  Robertson,  77  Ga.  40;  BkH 
V.  Farmers'  &  BC.  Bank,  35  Vt  471;  ^ 
kins  V.  Worthington,  2  Bland,  Gh.  SHI 

On  the  other  ^nd,  if  inch  represesNri< 
were  untrue,  they  operated  aa  a  tnd  if 
him  and  he  would  be  thereby  dieehsif^ 

Marchman  v.  Robertaon,  supra. 

The  second  separate  plea  of  th»  i*** 
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tets  I2p  aa  ftgreemept^  preceding  the  bo^d, 
idfig  the  prices  and  terms:  that  thk 
ifreen»«nt  was  the  conaid^mtioD  for  gtYing 
(bf  bond;  that  the  prices  and  tenns  were 
diing?d  by  gubseqiient  agreemeoti  inade 
without  hiit  cotimai  or  knowl^g^.  The  con- 
udemtioD  was  thereby  destroyed  and  the 
mfij  discharged.  This  may  be  estabTislied 
hj  parol  evidence. 

Ms^rthman  v.  Robertson  and  Hickok  v, 
T&naen*  k  M.  Bank,  supra;  Campbell  T^ 
GatesLj  17  Ind.  126  j  Moroney  v,  Coombes 
jTer,  Civ,  App.)  88  S.  W,  430;  Bickcn  v. 
Morgan,  54  Iowa,  684.  7  N-  W.  145;  I 
Brandt,  Suretyship,  434;  5  Cjc.  Law  &  Proe. 

pp.  m,  744,  sia 

Th*  third  separate  plea  of  the  surety  denies 
tk^t  the  goods  were  sold  on  the  terms  pro- 
vMed  in  the  bond  (as  to  four  months'  cred- 
it)vuid  alleges  that  they  were  sold  on  oth- 
^  terms  and  under  eerlaiu  agreements^  not 
under  iml»  to  which  he  was  not  a",  party, 
Ai  to  inch  goods,  not  sold  on  four  months* 
^i^ti  snd  therefore  not  contemplated  by 
the  bond,  the  surety  wsa  never  liable.  They 
tere  not  within  his  contract* 

Bioon  T,  Chesney,  1  Starkie,  192;  Leeds 
f^lhm.  10  N.  Y.  460  J  I  Brandt,  Surety- 
ship. UO,  467. 

h  WMnn  V.  Dwen,  2  DalL  173,  1  L,  ed, 
S3^,  proof  was   admitted   of  a   contempo- 
TaaeoM  parol   agreement   that   the   instal- 
tKBt  to  he   paid   under  the   bond   in   suit 
ihooJii  be  paid  in  money  current*  when  due. 
Any  dcaiings  with  the  principal  by  the 
*^ttor  iJfhich  amount  to  a  departure  from 
^^  ^ntract  by  which  the  surety  is  bound 
^  wbicb  may  affect  his  liability  will  dis- 
"^rge  him. 
1  Brandt,  Suretyship,  439. 
A  i^ditor  discharges  a  surety   by   any 
^^kg  or  arrangement  with  the  principal 
oebtor  without  the  surety ^s  consent  which 
*t  all  varies  the  situation,  rights,  or  reme- 
"^  of  the  surety* 
^^•,  Wat  kins  v,  Worthington,  supra. 
'^  k  im maternal   whether    or    not    the 
^n^  be  beneficial  to  the  surety, 

^in  V.  Thomas,  24  How.  315,  16  L* 
^-  68g;  Ree*e  v.  United  States,  9  Wall 
13*  3&  L  ed.  541. 

The  flftjj  separate  plea  of  the  surety  al- 
*^^  delivery  upon  conditions  therein  set 
^^\  which  were  "known  to  and  accepted 
^  tie  plaintiffs,"  but  which  have  never 
^^  performed*     This  operated   as   a   dis- 

I  Brandt,  Suretyship,  454;  Campbell  v* 
^  aod  Hickok  y*  Farmers*  &  M.  Bank, 
«»^ 

J^ere  is  nothing  in  the  pleas  to  justify 
'°*  duding,  or  an  inference  that  the  surety 
^U  without  written  evidtnee  to  sustain  the 
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pkas.     But  parol  evidence  !ft  admissible  ta 
show  matter  discharging  a  surety. 

Moroney  v*  Coombes;  Campbell  v.  Gates; 
and  Dicken  v.  Morgan, — supra. 

The  sixth  separate  plea  of  the  surety  is 
based  upon  the  proposition  that  such  mis- 
conduct on  the  part  of  the  obligees  in  a 
bond,  wilfully  and  maliciously  preventing 
the  performance  of  the  condition  of  the 
bond,  and  tantamount  to  fraud,  will  dis- 
charge a  surety* 

Trustees  of  Section  16  t.  Miller,  3  Ohio, 
261 ;  March  man  v.  Robertson,  77  Ca.  40. 

The  claim  as  against  a  surety  is  stricii^ 
aimi  juris,  and  it  is  iocumbent  on  the  plain- 
tiff to  show  that  the  terms  of  the  guaranty 
have  been  strictly  com  plied  with*  If  I  en- 
gage to  guarantee,  provided  eighteeii 
months  credit  be  given,  the  party  is  not  at 
liberty  to  give  twelve  only,  and,  after  the 
expiration  of  six  more,  to  call  upon  me. 

Bacon  v.  Chesney,  supra. 

In  United  States  V,  Freel,  186  U.  S.  300, 
316,  46  L.  ed.  1177,  1181,  22  Sup,  Ct*  Rep. 
875,  this  court  adapted  the  statement  of 
Mr.  Justice  h^tory,  in  Miller  v*  Stewart,  9 
Wheat,  680,  6  L.  ed.  1S9,  that  the  liability 
of  a  surety  is  not  to  be  extended  by  im- 
plication beyond  the  terms  of  his  eontraet; 
that  bis  undertaking  ia  to  receive  a  strict 
interpretation,  and  not  to  extend  beyond 
the  fair  acope  of  its  terms;  and  that  the 
whole  seriea  of  authorities  proceeded  upKJU 
this  ground*  To  this  the  court  added,  as  an 
elementary  proposition,  that  when  the  sure- 
ty's undertaking  is  to  assure  the  perform- 
ance of  an  existing  contract,  if  any  change 
is  made  in  the  requirements  of  such  con- 
tract In  matters  of  substance  without  his 
consent,  his  liability  is  extingtiished* 

The  engagement  of  a  surety  may  be 
founded  upon  a  consideration  variant  from 
that  which  induced  its  execution  by  his 
principaL  If  such  consideration  be  a  condi- 
tion subsequent,  to  be  performed  by  the 
creditor,  hia  failure  to  perform  it  would  op- 
erate as  a  fraud  upon  the  surety ^  and,  on 
that  ground,  release  him  from  all  liability. 
Such  defense,  of  failure  of  consideration, 
may  he  established  by  parol  evidence,  and 
is  not  in  conflict  with  the  legal  effect  of  hit 
contract* 

Campbell  v*  Gates,  17  Ind*  126* 

Breach  of  a  contemporaneous  verbal 
agreement  which  constituted  part  of  the 
consideration  of  a  promissory  note  secured 
by  mortgage  may  be  shown  in  defense,  ai 
failure  of  consideration,  in  a  suit  to  fore- 
close the  mortgage. 

Dicken  v*  Morgan,  54  Iowa,  6S4,  7  N*  W- 
145. 

A  surety  signed  a  promissory  note  upon 
the  payee's  promising  that  as  soon  as  the 
note  became  due  he  would  immediately  pro* 
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ceed  against  the  principal.  For  more  than 
a  year  after  the  note  became  due  the  payee 
failed  to  sue  the  principal  or  to  notify  the 
surety,  and  meantime  the  principal  became 
insolvent.     Surety  discharged. 

Hickok  V.  Farmers*  &  M.  Bank.  36  Vt. 
476. 

In  a  suit  to  foreclose  a  mortgage  to  se- 
cure payment  of  a  note  made  by  one  Cook, 
the  defendant,  Mrs.  Marchman,  set  up  in 
her  answer  that  she  was  merely  a  surety 
for  Cook;  that  she  was  induced  to  sign  by 
false  and  fraudulent  representations  of  the 
plaintiffs  that  they  would  furnish  Cook 
with  a  certain  fertilizer  to  sell  in  certain 
territory:  that  Cook  had  placed  orders  for 
250  tons  of  the  fertilizer,  but  the  plaintiffs 
had  failed  and  refused  to  furnish  Cook  with 
the  fertilizer,  while,  if  they  had  done  so, 
he  would  have  been  enabled  to  pay  the 
note  and  save  her  harmless.  Held,  that 
this  either  increased  her  risk  or  showed 
fraud,  and,  in  either  view,  released  her. 

Marchman  ▼.  Robertson,  supra. 

A  lessee  was  required  by  the  lease  to 
make  certain  improvements.  To  secure 
performance  of  his  covenants,  he  gave  bond 
with  surety.  The  condition  of  the  bond 
contained  a  proviso  that  if  the  lessee  should 
complete  the  improvements  within  four 
years  the  surety  should  be  bound  for  the 
rent  of  the  tirst  year  only.  In  a  suit  on 
the  bond  the  defendant,  surety,  proved  that 
after  the  expiration  of  the  lease,  but  with- 
in the  four  years,  the  lessee  was  dispos- 
sessed by  the  plaintiffs,  the  lessors.  Held, 
that  the  surety  was  liable  for  the  first 
year's  rent  only,  and  it  was  immaterial 
whether  or  not  the  improvements  were 
completed  before  the  le.ssee  was  dispos- 
sessed, because  (within  the  time  to  per- 
form) the  obligees  prevented  performance. 

Trustees  of  Section  16  v.  Miller,  supra. 

A  surety  on  a  note  may  show,  as  matter 
of  discharge,  that  part  of  the  consideration 
for  a  mortgage,  given  by  the  principal  debt- 
or to  secure  payment  of  the  note,  was  a 
contemporaneous  parol  agreement  between 
the  creditor  and  the  principal  debtor,  un- 
known to  the  surety,  that  payment  of  the 
note  should  be  extended  for  one  year  and 
the  surety  discharged.  There  was  nothing 
on  the  face  of  the  mortgage  disclosing  such 
an  agreement.  In  such  case  it  is  not  nec- 
essary to  allege  fraud,  accident,  or  mistake 
in  order  to  render  such  evidence  admissible. 

Moroney  ▼.  Coombes  (Tex.  Civ.  App.)  88 
8.  W.  430. 

A  surety  may  show  by  parol  evidence  the 
consideration  upon  which  he  signed  the 
bond,  and  the  failure  of  such  consideration. 
Buch  failure  will  discharge  the  surety. 

1  Brandt,  Suretyship.  S  454. 

The  application  for  a  license  implied  an 
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agreement,  and  imposed  a  duty  to  eontia^ 
the  partnership  during  the  term  of  the  ■ 
cense,  unless  both  partners  consented  to  ^ 
earlier  dissolution. 

17  Am.  &  Eng.  Enc.  Law,  p.  1096  a^ 
note  S;  Potter  ▼.  Moses,  1  R.  I.  430. 

Even  in  a  partnership  at  will,  a  diwol^ 
tion  by  the  act  of  one  partner  mut  ^ 
done  in  good  faith  and  seasonably. 

3  Kent,  Com.  53,  note  d;  22  Am.  ft  Ei^ 
Enc.  Law,  2d  ed.  p.  205. 

An  action  at  law  will  He  for  a  prenatiK:: 
dissolution  in  violation  of  the  partnenh^ 
In  such  a  suit  the  claim  will  be  for  t1 
wrong  done  the  plaintiff  personally,  as  AM 
tingiiished  from  a  breach  of  duty  owix 
to  the  firm. 

17  Am.  &  Eng.  Ene.  Law,  pp.  1264.  Itfl 

And  if  there  be  ooUualon  between  a  thSa 
person  and  a  partner  to  Injure  the  trm 
they  or  either  of  them  may  be  raed  at  1^ 
by  the  injured  partner.  * 

17  Am.  A  Eng.  Enc.  Law,  pp.  1266,  ! 
Longman  v.  Pole,  Moody  &  M.  223:  ~ 
Morrison,  103  N.  T.  236,  8  N.  E.  396. 

In  Bowen  v.  Hall,  L.  R.  6  Q.  R  DSr. 
the  broad  principle  is  laid  down  that  a  i 
who  induces  one  of  the  parties  to  a 
tract  to  break  it,  intending  tlMrabj  to 
jure  the  other  party,  is  liable  in  i 
This  principle  is  amply  suppoitod  hy  4 
ican  cases,  and  is  not  confined  to  coatrmd 
for  service. 

Walker  v.  Cronin,  107  Maaa.  666;  Jom 
V.  Stanly,  76  N.  C.  355;  Rice  ▼.  lianlfsr.  il 
N.  Y.  82,  23  Am.  Rep.  30;  Benton  ▼.  Pratt, 
2  Wend.  385,  20  Am.  Dee.  623;  Uwao^ 
Contr.  I  115. 

The  fact,  in  such  a  eaae,  that  tht  oob- 
tract  is  not  binding  under  the  itatalt  of 
frauds,  is  immaterial. 

Rice  ▼.  Bfanley  and  Benton  ▼.  Pratt,  ■■- 
pra. 

Mr.  Eugene  A.  Jonea  argued  the  am^ 
and,  with  Messrs.  Simon  Wolf  and  M^ 
Cohen,  filed  a  brief  for  defendants  ia  mor: 

The  declaration  not  only  itatet  i  mV 
of  action,  but  states  it  with  all  the  tick- 
nical  accuracy  of  Chitty. 

1  Chitty,  PI.  p.  363;  2  Chltty,  PL  pitf-^ 

The  damagea  recoverable  imder  a  ewlio^ 
must  be  the  natural  and  proximate  M^ 
of  the  breach  of  the  oontraet,  or  fvh  ^ 
are  in  contemplation  of  the  paitht  it  ^ 
time  the  contract  ia  made. 

Sedgw.  Damages,  8th  ed.  |  146;  Uvy  «- 
Sayle,  52  Ark.  246,  12  S.  W.  474;  Oka0 
v.  Galbreath,  53  Mlu.  SOS. 

The  withdrawal  of  eradit  hy  OM  M^ 
chant  does  not  necessarily  or  natnaHy  i** 
suit  in  commercial  diaaator  to  the  aii^ 
chant  from  whom  it  is  withdrawn:  thi  hi' 
ure  might  be  attributable  to  a  moltitrii  ^ 
co-operating  causea.     It  would  be  a  writ 
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t09  remote  to  lie  regftrdad  ai  the  normal 
eonB^inenc^  of  the  withdrawal  of  credit. 
SwJgw,  Dfttnages,   f   1S3. 
Los*  of  custom  J  credit,  and  buainesfl  are 
too  conj^'crtural  und  remote  to  be  conaidered 
li  proper  elements  of  damage. 
Mgw,  Damages,  §§  127,  ITS,  1261. 
The  measure  of  damages  for  breacli  of  b. 
fontract  to  deliver  merchandlae  ii  the  dif- 
feranc*  between  the  contract  price  and  the 
price  paid  on  open  market, 

Mj&ngren  Furniture  A  Lumber  Co*  t. 
Mead.  42  Minn,  420,  44  N.  W.  306;  Hitch- 
code  f.  TurnbuU,  44  Minn,  475,  47  N,  W- 
151 

Tbe  prices  and  terms  upon  ^hich  the 
inerchiindise  was  to  hav^  been  sold  are  not 
let  forth,  and  the  pleas  are  ^ague  and  in- 
^Mt?  in  all  their  allegations,  A  plea  of 
■et-oif  must  diaclose  a  state  of  facts  such 
u  would  entitle  the  party  pleadi tig  to  an 
utltm  If  be  were  suing  as  plaintiff;  and 
mQit  coDtain  the  substance,  at  leasts  of  a 
i^lftration. 

Crawford  v*  Simonton,  7  Port.  (Ala,)  110; 
WitfnDAU,  Set  off.  H  640,  648;  Garrett  v, 
Lf>V'e,89N.  a  205;  19  Enc,  Pl.  <fc  Pr.  p.  754. 
^  plea  of  set-off  containing  facts  which 
*^u]d    entitle    the    defendant    to    nominal 
^"ges  only    ia    insufficient;    it    will   not 
■^^  affect  the  matter  of  costi. 
fljtchcock  V.  TurnbuH,  BUpra, 
,  "^ere  a  promise  is  made  to  two  or  more 
^^^^y^,  all  the  promisees  must  join  as  plain- 
"3i  in  a^E  action  for  the  breach  thereof, 
i^  Euc.  PL  3l  Pr,  p.  52S. 
^e  demand  set  off  must  be  due  to  the 
"fmdant  only. 
^  Am.  &  Eng.  Enc.  Law.  2d  ed.  p.  520. 
^    c^Dae  of  action   in   favor  of  a   surety 
Woae    cannot   be   set   off  in   a  suit  again  at 
^Ji^^il^l  and  aurety. 

^t^bett  V.  Hughes,  75  Iowa,  281,  39  N.  W. 
**J    35  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  540. 
Ih^    allegation  of  the  pleader  as  to  the 
^*^    of  a  contract  which  is  not  aet  forth 
™  ^ti^  pleadiag  is  the  allegation  of  a  con- 
"^^ion  of  law. 
1^    Siic.  PI.  A  Pr.  p.  1038. 
A  Ikfjii^  cannot  be  delivered  to  the  obligee 
"**c?row,  or  upon  a  condition  not  expressed 
*^^^«  instrument  itself, 
^^^^man  V,  Baker,  10  App.  D.  C.  187. 
^*>  action  lies  for  terminating  a  partner- 
»^?  at  will 

^nick  T.  Hannaman,  168  U.  S,  328»  42 
^^.  4^,  18  Sup.  Ct.  Rep.  135. 

^  defense  by   way   of  recoupment   must 

iTW*  out  of  the  aame  contract  or  suit  on 

fiicb  the  plaintiff  relies  to  make  his  case. 

7u]  Buren  y.  Diggee,  11  How,  461,  13  L. 

d.m. 

£04  U,  S. 
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When  a  contract  is  couched  in  terms 
which  import  a  complete  legal  obligation, 
with  no  uncertainty  as  to  the  object  or  ex- 
tent of  the  engagement^  it  is  (in  the  ab- 
sence of  fraud,  accident,  or  mistake)  eon* 
clusively  to  be  presumed  that  the  whole  en- 
gagement of  the  parties  and  the  extent  and 
manner  of  their  undertaking  were  reduced 
to  writing*  Whether  the  written  contract 
in  this  case  fully  expressed  the  terms  of 
the  agreement  between  the  parties  was  a 
question  for  the  court;  and  silence  on  a 
point  that  might  have  been  embodied  in  it 
does  not  open  the  door  to  parol  tvidenee  ia 
that  regard, 

SeitE  V,  Brewers'  Refrigerating  Mach,  Co, 
141  U.  8,  510,  35  L,  ed,  837,  32  Sup.  a.  Rep, 
46. 

An  alteration  or  modiflcation  of  an  Inde- 
pendent or  subsidiary  agreement  cannot  af- 
fect the  surety's  liability* 

Domestic  Sewing  Macb,  Co,  v.  Webster, 
47  Iowa,  357  J  Amicable  Mutual  L,  Ins»  Oo, 
V.  Sedgwick,  110  Mass.  163;  Stuts  v.  Stray 
er,  60  Ohio  St,  384,  71  Am.  St,  Rep,  723,  54 
N.  E.  368;  United  States  Glass  Co,  v.  Math* 
ewe,  32  C.  C.  A.  364,  61  U*  S.  App.  542,  80 
Fed.  823. 

Mr,  Justice  Peckham,  after  making  th« 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

The  declaration  in  this  case  is  attacked 
by  the  defendants  under  the  rule  th&t  the 
court  will  go  back  to  the  flrat  substantial 
defect  appearing  in  the  pleadings  before  the 
filing  of  the  demurrer.  The  criticism  made 
by  the  defendants  upon  the  declaration  is 
that  it  does  not  auOleiently  show  a  violation 
of  the  terms  of  the  bond.  The  defendants 
say  the  bond  limits  the  Uabjlity  of  the  sure- 
ties to  pay  for  such  merchandise  *only  as[6(MlJ 
wa«  sold  on  a  four  months  credit,  and  that 
the  declaration  does  not  show  that  the  terms 
of  the  sale  of  the  merchandise  were  those 
which  were  set  forth  in  the  bond.  The 
declaration  shows  a  failure  to  pay  for  cer- 
tain merchandise  alleged  to  have  been  sold 
to  the  defeniianta,  amounting  to  a  stated 
sum  on  the  date  set  forth  in  the  particu- 
lars of  demand,  which  demand  was  annexed 
to  and  forms  a  part  of  the  declaration.  This 
demand  showed  that  the  last  item  of  sale 
was  made  July  27  prior  to  December  U, 
1004.  The  condition  of  the  bond  meant  that 
the  defendants  should  not  be  called  upon 
to  pay  until  after  the  expiration  of  foui 
months  from  the  date  of  each  of  the  reapec- 
tive  purchases.  The*  defendants  had,  as  the 
pleading  ahow,  paid  for  all  the  merchandise 
purchased,  except  the  balance  therein  stat- 
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ed.  and  four  months  had  in  fact  elapsed 
since  the  last  sale.  The  defendants  have, 
therefore,  obtained  four  months  after  the 
purchase  before  they  were  called  upon  to 
pay.  We  think  the  declaration  was  suffi- 
cient. 

We  are  also  of  opinion  that  the  two  joint 
pleas  of  J.  Charles  McQuire  and  William 
licGuire,  and  the  first  «eparate  plea  of  the 
latter,  which,  it  is  contended,  set  up  offsets 
to  the  plaintiffs'  claim,  did  not  allege  facts 
with  sufficient  distinctness  to  constitute  a 
defense  to  the  action.  Neither  of  these 
pleas  is  sufficiently  distinct  to  constitute  a 
good  pleading  What  the  special  agreement 
was  that  is  alleged  to  have  been  made  be- 
tween the  principals  in  the  bond  and  tho 
plaintiffs,  in  consideration  of  which  the  bond 
was  signed  by  the  surety,  is  not  stated  with 
any  degree  of  particularity.  It  simply 
states  that  the  agreement  in  this  respect 
was  that  the  merchandise  should  be  sold  to 
the  principals  in  the  bond  at  and  for  cer- 
tain prices  specified  in  the  agreement,  but 
the  pleas  do  not  set  them  forth,  nor  do  they 
state  for  how  long  a  time  such  agreement 
was  to  remain  in  existence,  nor  how  the  de- 
fendants suffered  damage  to  the  extent 
named  in  the  pleas,  or  to  any  extent.  It  is 
impossiole  for  a  court  to  see  how  these 
damages  would  necessarily  or  probably  flow 
[501]  from  a  violation  of  said  ^agreement,  or  that 
they  could  form  a  basis  for  any  legal  de- 
mand flowing  from  not  longer  fulfilling  the 
terms  of  the  alleged  contract.  The  dam- 
ages alleged  in  the  pleas  are  most  remote, 
vague,  and  shadowy  in  their  nature,  such  as 
could  not  have  been  contemplated  by  any 
party  to  the  alleged  agreement,  as  the  prob- 
able result  of  its  violation.  \Miile  rules  of 
pleading  have  become  more  liberal  in  modem 
days,  yet,  in  order  to  found  a  cause  of  ac- 
tion on  the  alleged  shortcomings  of  another, 
they  must  at  least  be  so  far  plainly  set  up 
as  to  show  actual  damage  and  the  wrongful 
act  of  the  other  party  as  the  proximate  and 
natural  cause.  The  particulars  of  the  al- 
leged resulting  damages  should  be  so  far 
set  forth  that  the  court  may  be  able  to  see 
therefrom  that  such  alleged  damages  are 
neither  obscure,  vague,  nor  shadowy,  but 
might,  and  probably  would,  naturally  result 
from  the  acts  complained  of.  Within  such 
limitations,  which  have  always  existed,  the 
three  pleas  are  insufficient. 

The  next  succeeding  plea  is  marked  in  the 
record  the  second  separate  plea  of  the  de- 
fendant William  Mc<^Iuire.  The  court  be- 
low treated  this  plea,  together  with  the 
third  separate  plea  of  the  defendant,  and 
his  fifth  (in  truth,  the  second)  additional 
p»U*a.  as  together  resting  upon  common 
ground.  We  think  they  may  be  properly  to 
regarded.  It  is  seen  from  the  whole  record 
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that  the  principal!  In  the  bond  raed  cm  i 
expecting  to  have  business  tranaaetioai  i 
the  plaintiffs,  by  purchasing  from  then 
quors,  which  they  expected  to  sell  to  otK 
at  profit,  but  the  plaintiiTs  did  not  can 
sell  the  goods  to  these  principals  with 
some  security  for  payment  of  tbe  goods  i 
when  cash  payment  was  not  •^''■^td  ' 
bond  in  suit  was  thereupon  agreed  to 
given  as  security  for  the  payment  of 
merchandise  to  be  sold  by  the  plaintiffi 
the  principals,  and  which  the  principals  « 
bound  to  pay  for  in  four  months  after 
date  of  each  respective  purchase.  TUi 
a  clear  and  separate  contract  between 
plaintiffs  and  the  signers  of  the  bond,  \ 
there  is  nothing  in  the  declaration  or  Ix 
which  shows  the  existence  of  n^  ^ 
agreement  than  that  mentioned  thanii, 
than  an  alteration  in  the  prices  of  the  goc 
sold  to  the  principals  by  the  plalntUheoe 
or  would,  have  any  effect  upon  the  lisUi 
of  the  sureties.  The  bond  being  cam^ 
in  itself  on  its  face,  it  cannot  be  seen  tk 
any  future  alteration  of  the  prices  for  tl 
sale  of  the  merchandise,  arrived  at  Mwm 
the  plaintiffs  and  the  principals  in  the  bM 
would  be  material  to  or  alter  the  lisbilitTi 
the  sureties  for  the  payment  of  the  m 
chandise  sold  and  delivered  at  the  priri 
agreed  upon,  after  four  months  froa  (k 
date  of  purchase.  There  is  no  allefvtioB  i 
these  pleas  that  any  sepaiate  sgratwi 
was  in  writing,  and  the  bond  itself  doeiK 
show  the  existence  of  any  other  sgntwi 
or  the  sale  of  the  property  upon  any  ««h« 
conditions  than  those  mentioned  in  tbf  bos 
itself.  Under  such  circumstanrei>  eridn^ 
by  parol  going  to  show  any  other  sprMiwi 
between  the  principals  of  the  bond  ind  tl 
plaintiffs  would  not  be  admissible.  S«iti 
Brewers'  Refrigerating  Mach.  Co.  141 1'- 
510,  35  L.  ed.  837,  12  Sup.  Ct.  Rep.  46:  D 
mestic  Sewing  Mach.  Co.  v.  Webfter. 
Iowa,  357.  In  holding  these  pleas  wvi 
cient  we  think  the  court  below  was  righu 
This  leaves  the  fourth  (the  fint  i^ 
tional)  and  the  sixth  (the  third  additktf 
pleas.  The  fourth  plea  alleges  that  the  w0 
chandise  referred  to  in  the  bond  ws»  to 
sold  at  and  for  certain  prices  spedM 
a  letter  dated  August  25,  lOOS,  and  mt  ' 
plaintiffs  to  Monaghan  and  MeGnire.  Wk 
those  prices  were  is  not  stated  in  the  y)* 
while  the  representations  alleged  in  the  pi 
to  have  been  made,  that  the  agieeaest « 
applicable  to  all  merchandise  to  he  p* 
chased  under  the  bond,  would  reqnifv  psi 
evidence,  as  there  is  no  pretense  thst  the 
representations  were  made  in  writisiE-  ' 
that  the  letter  referred  to  them  in  ssy  «• 
The  same  consideration  existing  in  TfiS 
to  the  pleas  last  mentioned  would  sfOi 
here  and  render  the  piea  insnflkeicit 
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The  third  additional  plea  (marked  6  in 
the  record)  attempts  to  set  np  a  canse  of 
action  against  the  plaintiffs  beisause,  as  al- 
leged, they  indnoed  the  defendant  Mona- 
XM>33g:han  to  dissolve  *the  partnership  between 
him  and  MoGnire  and  to  enter  the  plaintiffs' 
employ,  for  the  purpose,  on  plaintiffs  part, 
of  increasing  the  plaintiffs'  profits  and  with 
iBtent  to  wrongfully  destroy  the  business  of 
the  defendants  Monaghan  and  MoQuire.  As 
the  court  below  well  says,  there  is  in  this  plea 
BO  allegation  as  to  how  long  the  partner- 
■hip  WM  to  continue,  and  no  action  would 
He  for  terminating  or  inducing  the  termina- 
tion of  a  partnership  at  will.  Karrick  v. 
Hannaman,  168  U.  S.  328,  333,  42  L.  ed.  484, 
468,  18  Sup.  Ct.  Rep.  135.  We  do  not  see 
how  any  legal  damage  to  the  sureties  under 
each  circumstances  can  be  said  to  be  the 
proximate,  natural,  or  probable  result  of 
auch  action  on  the  part  of  the  plaintiffs. 
After  the  dissolution  of  the  partnership  of 
course  no  sales  could  thereafter  be  made, 
and  in  relation  to  sales  already  made  with 
credit  according  to  the  terms  of  the  bond, 
it  is  impossible  to  see  how  it  could  be  said 
that  the  ruin  of  the  business  of  the  prin- 
cipals of  the  bond,  and  hence  the  damage  to 
the  sureties,  could  be  regarded  as  the  prob- 
able consequence  of  the  act  of  the  plaintiffs 
in  procuring  Monaghan  to  dissolve  the  part- 
nenhip  and  enter  their  employ.  Whether 
treated  at  an  offset  or  recoupment,  or  sim- 
ply as  an  independent  cause  of  action,  the 
plea  does  not  set  up  facts  sufficient  to  con- 
stitute a  valid  set-off,  recoupment,  or  cause 
of  action. 

The  judgment  of  the  Court  of  Appeals 
was  right  and  is  affirmed. 
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JOHN  W.  CLABK,  Plff.  in  Err., 
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LOUIS  GERSTLEY  and  William  Gerstley, 
Surviving  Partners  of  the  Firm  Trading 
as  Roeskam,  Gerstley,  ft  Company. 

(See  8.  a  Reporter's  ed.  504,  506.) 

This  case  is  governed  by  the  decision  in 
lIcGuire  v.  Gerstley,  ante.  581. 

[Na  160.] 

Argued    January     17,    18,     1907.    Decided 
February  25,  1007. 

IN  ERROR  to  the  Court  of  Appeals  of 
the  District  of   Columbia  to  review  a 


judgment  which  affirmed  a  judgment  of  the 
Supreme  Court  of  the  District  in  favor  of 
plaintiffs  in  an  action  on  a  bond  given  to 
secure  sales  of  merchandise  on  credit.  Af- 
firmed. 

See  same  case  below,  26  App.  D.  C.  205. 

The  facts  are  stated  in  the  opinion. 

Mr.  Lorenzo  A.  Bailey  argued  the  cause 
and  filed  a  brief  for  plaintiff  in  error. 

Mr.  Eugene  A.  Jones  argued  the  cause, 
and,  with  Messrs.  Simon  Wolf  and  Myer 
Cohen,  filed  a  brief  for  defendants  in  error: 
*  For  contentions  of  counsel  see  their  briefs 
as  reported  in  McGuire  v.  Gerstley,  ante,  58L 

Mr.  Justice  Peckham  delivered  the  opin- 
ion of  the  court: 

The  defendants  in  error,  plaintiffs  below, 
obtained  judgment  against  the  plaintiff  in 
error  for  $5,000  and  interest  in  April,  1905, 
in  the  supreme  court  of  the  District  of  Co- 
lumbia, which  judgment  was  affirmed  by  the 
court  of  appeals  (26  App.  D.  C.  205),  and 
the  plaintiff  in  error  has  brought  the  case 
here  for  review. 

It  is  the  satne  action  as  the  foregoing 
case,  just  decided,  but  the  plaintiff  in  er- 
ror, who  was  one  of  the  sureties  in  the  bond,  ^ 
separately  filed  special  pleas  to  the  declara- 
tion, which  were  separately  demurred  to, 
and  the  supreme  court  sustained  the  de- 
murrer. On  appeal  to  the  court  of  appeals 
the  demurrer  was  not  disposed  of  at  the 
same  time  as  the  demurrers  to  the  other 
pleas  in  the  case,  but  was  postponed  to  a 
subsequent  time, — April  7,  1905.  On  that 
date  the  demurrer  *was  sustained  and  the[6054 
judgment  previously  entered  affirmed  against 
this  plaintiff  in  error,  who  then  brought  the 
case  here  on  a  separate  writ  of  error. 

The  special  pleas  fil«d  by  the  plaintiff  in 
error  were  seven  in  number,  the  first  six 
being  the  same  as  filed  by  the  other  plain- 
tiffs in  error  in  the  case.  The  seventh  set 
up  the  failure  of  the  plaintiffs  to  give  notice 
to  the  sureties  that  the  principals  in  the 
bond  had  not  paid  for  the  soods  at  the  ez- 
piiation  of  the  term  of  credit  allowed  them, 
and  also  that  the  time  had  been  extended  by 
the  plaintiffs  in  which  the  principals  in  the 
bond  might  pay  for  the  goods  sold  to  them. 
No  definite  term  of  extension  was  stated. 
What  has  already  been  said  in  regard  to 
the  other  six  pleas  in  the  case  determines 
the  decision  in  regard  to  the  same  pleas 
hereinabove  set  forth.  In  regard  to  the 
seventh  plea  the  plaintiff  in  error  says  in 
his  brief  in  this  court  that  he  makes  no 
point  concerning  the  same. 

Judgment  affirmed. 
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SUFBEICE  COUBT  OT  THX  UinnB)  StAT 


Oor.  Tta 


W.  A,  ARTHUR  and  John  C.  Ware,  Part- 
ners as  W.  A.  Arthur  &  Co.,  Plffs.  in 
Err., 

▼. 

TEXAS  &  PACIFIC  RAILWAY  COMPANY. 

(See  S.  C.  Reporter's  ed.  505-521.) 

Carriers — ^limitinj;  liability — loss  by  fire. 

L  A  clause  in  a  bill  of  lading  exempt- 
ing a  carrier  from  liability  for  loss  by  fire 
is  valid  although  the  regular  freight  rates 
were  charged  and  no  option  was  given  to  the 
shipper  to  receive  any  other  form  of  bill  <ff 
lading. 
Carriers — delivery  to— negligence  of  agent. 

2.  A  carrier  which  issues  bills  of  lading 
to  a  shipper  in  return  for  receipts  given  by 
a  compress  company  for  cotton  in  the  lat- 
ter's  custody  is  liable  for  loss  by  fire  due  to 
the  negligence  of  the  servants  of  the  com- 
press company  in  caring  for  the  cotton 
while  awaiting  the  compression  and  loading 
which  the  railway  company  had  ordered 
done  for  its  own  convenience  and  at  its  own 
cost,  where  such  company,  if  it  did  not  re- 
gard the  presentation  of  the  receipts  as  a 
tender  of  the  cotton,  or  if  it  were  not  a  val- 
id tender,  could,  notwithstanding  the  rules 
of  the  Texas  state  railroad  commission  as 
well  as  its  own  rules,  have  refused  to  sign 
the  bills  of  lading. 

[No.  176.] 

Argued  January  24.   1907.     Decided  Febru- 
ary 25,  1907. 

IN  ERROR  to  the  United  SUtes  Circuit 
Court  of  Appeals  for  the  Eighth  Cir- 
cuit to  review  a  judgment  which  affirmed  a 
judgment  of  the  Circuit  Court  for  the  West- 
em  District  of  Arkansas,  Texarkana  Divi- 
sion, entered  on  a  directed  verdict  in  favor 
of  defendant  in  an  action  to  charge  a  car- 


NoTE. — On  the  validity  of  agreements  to 
restrict  carrier's  liability — see  notes  to  Dem- 
ing  V.  Merchants*  Cotton-Press  &  Storage 
Co.  13  L.R.A.  518;  Missouri  P.  R.  Co.  v. 
Ivev,  1  L.R.A.  500;  Hart  well  v.  Northern 
Pacific  Exp.  Co.  3  L.R.A.  342;  Richmond  & 
D.  R.  Co.  V.  Payne,  6  L.R.A.  849;  Adams 
Exp.  Co.  V.  Harris,  7  L.R.A.  214;  Duntley  ▼. 
Boston  &  M.  R.  Co.  9  L.R.A.  452;  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Gatewood,  10  L.R.A.  419; 
Pacific  Exp.  Co.  v.  Foley,  12  L.R.A.  799,  and 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Solan,  42 
L.  ed.  U.  S.  688. 

On  the  right  of  a  common  carrier  to  limit 
its  common -law  liability  by  contract  in  the 
absence  of  negligence — see  note  to  Little 
Rock  &  Ft.  S.  R.  Co.  V.  Cravens,  18  L.R.A. 
627. 

On  carrier's  power  to  limit  liability  in 
cases  of  negligence — see  note  to  Ballou  ▼. 
Earle,  14  L.R.A.  433. 

On   the   liability   of   a  carrier   for   goods 
in  transit  -.see  note  to  Bennett  v.  American 
Exp.  Co.  13  L.R.A.  33. 
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rier  with  liability  for  a  loss  by  fire.  Jm 
ments  of  both  courts  reversed  and  flie  eai 
remanded  for  a  new  trial. 

See  same  case  below,  71  CCA.  391,  1 
Fed.  1?7. 


Statement  by  Bfr.  Justice 

The  plaintiffs  in  error,  who  were  plai 
tiffs  below,  filed  their  complaint  against  t 
railway  company  in  the  eircuit  oonit  of  t 
United  States  for  the  western  district 
Arkansas,  Texarkana  dlTision.  The  ci 
arose  under  the  laws  of  the  United  Stat 
as  the  defendant  was  incorporated  nader 
act  of  Congress  passed  March  t,  1871  I 
Stat,  at  L.  573,  chap.  122],  which  set  w] 
amended  by  one  passed  May  2,  1872  [] 
Stat,  at  L.  59,  chap.  132].  among  oOi 
things  changing  the  name  of  the  eorpon 
tion  to  that  under  which  it  was  nii  ■ 
this  case.  Upon  the  trial  the  eoort  dt 
rected  a  verdict  for  the  defendant,  wUd 
was  affirmed  by  the  circuit  court  of  a|»p«li 
( 139  Fed.  127 ) ,  and  the  plaintiffs  have  mm 
here  by  writ  of  error. 

The  action  was  to  recover  damages  i 
the  defendant  for  loss  by  fire  of  50  I 
of  cotton,  which  were  burned  at  Texarkm. 
Texas,  September  10,  1900,  and  whiek  tbi 
plaintiffs  allege  had  been  duly  delivendti 
the  defendant  at  that  place,  under  a  thiMfft 
bill  of  lading  for  transportation  to  Ute 
New  York.  In  the  third  clause  of  tin  e» 
ditions  stated  in  the  bill  of  lading  vsi  ■ 
provision  "that  neither  the  T^saa  ft  FlMili 
Railway  Company  nor  aqj  conneetiigtf^ 
rier  handling  said  ootlon  tbOl  be  liabk  kt 
damages  to  or  daatmettoB  of  Mid  aptfeM 
by  fire."  In  the  fiffh  dam  of  the  UDil 
lading  it  waa  proWdod  that  HaA  mt^ 
over  whose  rond  tho  oottni  Is  to  be  9U^ 
hereunder  shall  havo  tlia  prhrfl^fi^  it  tti 
own  cost,  to  comproM  tiio  aamo  lor  gnM* 
convenience  in  handling  and  foiwardisfiM^ 
shall  not  be  responsible  for  deriatioa  or  •* 
avoidable  delays  in  procuring  soek  «* 
pression." 

Although  the  cotton  was  dcotroyed  ^if^^ 
plaintiffs  alleged  that  they  ware  aoK  e*- 
eluded  by  the  fire  clause,  whfeh  tkif  al- 
lege was  void  "because  ( 1 )  said  blU  il  Irf* 
ing  was  executed  by  said  plaintiffB  oi* 
duress;  (2)  said  provision  is  iihiuisiiVt 
*and  (3)  was  without  a  oonaideTation.'  IM 
freight  rates  charged  in  the  bill  wMt  ^ 
regular  rates  for  the  shipment  of  eotl«il* 
all  lines  of  railway  between  Tenrlcniiri 
Utica,  New  York,  and  no  option  was  ^tmfB 
said  plaintiffs,  as  they  allege  in  their  «» 
plaint,  to  receive  any  other  form  of  HI  4 
lading  than  that  exempting  the  dcfnW 
from  liability  for  loos  of  the  eottoa  hf  iH 
and  plaintiffs  allege  thej  did  not  MMi 
thereto. 

It  was  also  alleged  that  the  place  vktf 
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ootton  was  stored  after  its  delivery 
tbe  raiKv^Qy  company  1>y  the  plaintiJTs 
,  uoi  a  safe  p!ac^,  being  on  the  plat- 
n  of  tlie  Union  Compress  Company; 
t  tlie  platform  was  not  incloB<>d,  and  that 
It  was  no  proper  proYision  made  to  pn;  ■ 
d  the  de">t ruction  of  the  cotton  bj  fire, 
J  that  the  ootton  was  at  iuch  place  ex- 
led  ta  tlie  sparks  of  passing  engines,  and 
It  th^  emplojees  of  the  Union  Compress 
pp&sji  which  was  the  agent  of  the  de- 
a^ai,  neglected  to  care  for  the  cotton, 
tkb  catigbt  fire  from  sparks  from  a  pass- 
jMigine  and  was  destroyed,  September  15, 
BOf  whereby  defendant  became  liable  to 
ipkbtiffs  in  the  sum  of  $2,605|  the  value 

iite  cotton.  The  defend  ant /by  answer, 
lin  iasue  all  the  allegations  as  to  seglt- 
iwe  by  its  own  servants  or  by  the  serv- 
U  er  agents  of  the  compress  company, 
d  aIbo  denied  that  the  plain  tiffs  had  ever 
Imtfid  the  cotton  to  the  railway  com- 
Dj;  and  alle^d  that  at  the  time  it  was 
rtroyed  it  was  in  the  poaseaaion  and  con- 
)1  6i  the  compress  company,  which  was 
t  its  agent,  and  over  which  it  had  no 
atfoL 

IJpen  the  trial  evidence  waa  given  tending 
pTOT^  the  following  facts.  The  plaintiffs. 
^  oSices  at  Texarkana,  were  extensive 
f&i  of  cotton,  which  they  purchased  in 
\  ^rrouTiding  country  and  had  it  trans- 
fled  to  that  place  as  a  place  of  concen tra- 
il, where  it  might  be  elaaeifled  and  subae^ 
mtlj  transported  ta  the  East  and  other 
Fti  of  the  country  by  the  railroadg. 
Hie  Union  Compress  Company  was  an 
fependent  corporation,  doing  business  at 
tarkans,  aa  a  compressor  of  cotton,  •which 
compraased  for  the  various  railroads  hav- 

tmcks  at  that  place.  The  compress 
upany  had  a  platform  on  its  own  land 
ibimt  400  r  600  feet,  upon  which  cotton 
*  delivered  from  wagons  and  from  rail- 
d  CiTi,  and  the  receipt  of  the  cotton  was 
Mwledged  by  the  cona press  company. 
m  thii  platform  cotton  was  loaded  on  the 
j«ftiye   care   of    the   diiferent   railroads, 

tracks  of  which  surrounded  the  plat- 
I  oa  three  of  its  sideL^.     This  platform 

within  the  state  of  Texas.  Suhstan- 
y  all  the  cotton  received  at  Texarkana 

received  at  this  platform.  The  local 
form  of  the  defendant  company  wa^  not 
ikted  to  rpceive  cotton  for  aUiprnent 
be  com  pa.  03%  on  account  of  its  small  size, 
the  defendant's  ageiit  testified  that  he 
d  not  know  what  to  do  with  cotton 
fered  at  this  platform*  except  "to  send 
the  platform  of  the  compress  compLiny. 
I  cotton  was  placed  on  the  platform  of, 
om press  company  it  did  not  then  com- 

it,  but  it  remained  there  until  further 
U.  8, 


orders  were  given,  as  herein  stated.     After 
delivery  on  the  platform,  and  after  the  ship- 
per  had   procured   the  written   acknowledg- 
ment  of  the   receipt  of  the  cotton  by   the 
compress  company,  the  practice  was  for  the 
shipper,    when    he    was    ready    to    have    it 
shipped,  to  go  to  the  railway  company,  and, 
upon  the  surrender  of  the  receipts  of  the 
compress  company  to  the  agent  of  the  rail* 
way    company,    the   shipper    would    receive 
from  Huch   agent   a   bill  of  lading   for   the 
cotton,   which    acknowledj^ed   its   receipt  by 
the  company  and   the  place  and  person   it 
was  consigned  to^  and  the  shipper  hud  noth- 
ing further  to  do  in  regard  to  the  cotton. 
He  issued  no  orders  for  compressing  it,  and 
was  not  allowed  to  route  it  by  any  partic- 
ular route.     Re  would   identify  the  cotton 
covered  by  the  bill  and  give  the  destination 
point   of  the  cotton  and   the  name  of  the 
ronsignee,  and  there  his  right  endi*d.     The 
railroad  company,  when  it  received  from  the 
shipper  the  compress  company's  receipt,  and 
gave  its  bill  of  lading  to  the  shipper^  took 
the  receipts  of  the  compreaa  company  and 
gave  them  up,  and  directed  the  company  to 
'eompreafl  the  cotton  and  obtain  insurance  [AM] 
upon  it   covering  the   responsibility  of  the 
railroad  company^  and  load  'it  into  cars  to 
be    designated    by    the    railroad    company's 
agent.     It  was  a  general  imderstanding  be- 
tween  the  railroad  company  and  the  com- 
press  company  that   when   the   former   de- 
live  red  the  cotton  receipts  to  the  compress 
company  it  was  to  compress  the  cotton,  ob- 
tain the  insurance,  and  give  the  policies  to 
the  agent  of  the  railway  company,  and  ship 
the  cotton  on  the  cars  pointed  out  by  the 
railway  company's  agent     There  is  no  evi- 
dence that  the  compress  company  ever  com- 
pressed cotton  at  the  orders  of  the  shipper, 
or  charged  liim  for  the  storage  of  the  cotton 
on   the  platform.     The  compressing  was  in 
fact  done  by  the  compress  company  for  the 
railway    company,    for   its    convenience,    by 
its  direction,  and   at  Its  cost.     While  the 
cotton   was  being  compressed  the  compress 
company  was  not  under  the  control  of  the 
railway  company  in  matters  relating  to  the 
mode  and  manner  of  compressing,  nor  were 
the  employees  of  the  compress  company  un- 
der any  control  by  the  railway  company,  but 
the  compress   company  followed  the  orders 
of  the  railway  company  when  to  compress 
nnd    where    to   load  the  cotton   after   com* 
pressing. 

This  customary  way  of  doing  huainesa  wa« 
followed  with  regard  to  the  cotton  in  ques- 
tion. It  WRS  received  on  the  platform  of  the 
compress  company  from  plaintiffs,  and  re- 
ceipts given  for  it  to  them.  These  receipts 
were  t?iken  on  September  17,  1900,  to  the 
agent  of  the  railway  company,  who  there- 
upon signed  and  delivered  a  bill  of  lading 
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to  plaintiffs,  acknowledging  the  receipt  of 
the  cotton  to  be  transported  to  Utica,  New 
York,  at  named  rates.  The  agent  of  the 
railway  company  then  took  these  receipts 
which  plaintiffs  had  handed  to  him,  uid 
delivered  them  to  the  compress  company, 
and  gave  written  instructions,  signed  by 
such  agent,  to  the  compress  company  on  a 
form  customarily  used,  and  which  ran  thus: 
"I  have  this  day  issued  on  your  compress 
receipts  bill  of  lading  to  W.  A.  Arthur  ft 
Company  for  50  bales  of  cotton  (marks, 
number  of  bales,  and  total  weight  given). 
niO]Domestic.  ^Compress  and  ship  the  above 
cotton,"  as  stated  in  directions.  The  com- 
press company,  when  its  own  receipts  were 
deliverod  to  it  by  the  railway  company's 
agent,  in  accordance  with  its  general  cus- 
tom, caused  this  cotton  to  be  insured  for 
the  benefit  of  the  defendant  company  and 
in  the  name  of  that  company,  and  delivered 
the  policies  to  the  apent  of  the  railway  com- 
pany, who  forwarded  them  to  division  head- 
quarters at  Dallas.  Texas.  The  compress 
company  paid  for  the  insurance  under  the 
direction  of  the  railway  company. 

It  was  while  the  cotton  was  still  on  the 
platform,  and  not  yet  compressed,  that  it 
was  burned. 

The  order  adopted  by  the  Texas  state 
railroad  commission,  which  was  put  in  evi- 
dence, reads  as  follows: 

"Tliirtoenth.  When  cotton  is  tendered  to 
railroad  companies  upon  compress  platform, 
which  is  situated  on  the  track  of  such  rail- 
road companies,  it  shall  be  the  duty  of  the 
railroad  companies  to  take  charge  of  and  re- 
ceipt for  such  cotton  in  the  same  manner 
and  on  the  same  terms  as  they  would  re- 
ceive and  receipt  for  cotton  when  taken  at 
its  own  depot  or  platform  erected  for  such 
trnnsai-tioMs;  provided,  however,  that  the 
shipper  or  the  compress  company  shall,  in 
such  cased,  assume  the  additional  risk  of  in- 
surance involved  by  such  act  of  the  rail- 
road company." 

The  rule  of  the  defendant  was  also  put  in 
evidence,  and  reads  as  follows: 

**Rule  Eleven.  When  cotton  is  tendered 
this  company  upon  a  compress  platform 
which  is  situated  on  the  track  of  (Jiis  com- 
pany, agent  shall  take  charge  of  and  re- 
ceipt for  such  cotton  in  the  same  manner 
and  on  the  same  terms  as  he  would  receive 
and  receipt  for  the  cotton  if  tendered  him 
at  this  compeny's  depot  platform  or  other 
places  as^gned  by  it  for  such  transactions; 
provided,  however,  that  the  shipper  or  the 
compress  company  shall,  in  such  cases,  as- 
sume the  additional  risk  of  insurance  in- 
volved by  such  act  of  this  company." 

Mr.  William  H.  Arnold  argued  the  cause, 
and,  with  Messrs.  James  K.  Jones  and 
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James  K.  Jones,  Jr.,  filed  a  brief  for  pi 
tiffs  in  error. 

Messrs.  James  K.  Jones  and  Jamea 
Jones,  Jr.,  filed  a  separate  brief  for  pi 
tiffs  in  error: 

The  ootton  had  been  delivered  and 
oepted,  and  the  liability  of  the  defend 
as  a  common  carrier  existed  at  the  timi 
the  fire. 

6  Am.  &  Eng.  Enc.  Law.  2d  ed.  pp.  ] 
184,  189;  Pratt  ▼.  Grand  Trunk  R.  Co. 
U.  S.  43,  24  L.  ed.  836;  Bnlkfey  t.  Nav 
keag  Steam  Ootton  Co.  24  How.  386.  16 
ed.  599;  Fitchburg  &  W.  R.  Co.  ▼.  Hanni 
Gray,  541,  66  Am.  Dec.  427:  California  I 
Co.  V.  Union  Compress  Co.  133  U.  S.  387, 
L.  ed.  730,*  10  Sup.  a.  Rep.  365. 

The  courts  uniformly  hold  that  a  liasi 
tion  against  liability  is  not  operative  wh 
the  loss  occurred  by  reason  of  negligence 

New  York  C.  R.  Co.  r.  Lockwood.  17  Wi 
383,  21  L.  ed.  641;  Bank  of  Kentucky 
Adams  Exp.  Co.  93  U.  S.  174,  23  L.  ed.  87 
Inman  v.  South  Carolina  R.  Co.  129  C. 
128,  32  L.  ed.  612,  9  Sup.  a.  Rep.  249. 

The  defendant  was  negligent  in  detaioii 
and  storing  the  cotton  with  the  compni 
company  on  its  platforms,  a  f^ace  knows  t 
the  defendant  to  be  unsafe;  the  eottoiwi 
kept  unprotected  against  Aire. 

St.  Louis  &  S.  F.  R.  Go.  ▼.  Dodd,  59  Ail 
317,  27  S.  W.  227;  St.  Louia,  A.  ft  T.  && 
▼.  Fire  Asso.  of  Philadelphia,  55  Ark.  in 
18  S.  W.  43;  California  Ins.  Co.  ▼.  Unv 
Compress  Co.  supra;  Marine  Ins.  Co.t.  81 
Louis,  I.  M.  &  S.  R.  Co.  41  Fed.  643. 

The  railway  company  is  liaUe  fcr  th 
negligence  of  the  compress  company  sid  H 
employees. 

Bank  of  Kentucky  v.  Adams  Eipi  Oi 
supra;  Merchants'  Despatch  Transp.  OBi  ^ 
Block  Bros.  86  Tenn.  392.  6  Am.  St.  Iq 
847,  6  S.  W.  881 ;  Boscowitz  t.  Adaffi  Eq 
Co.  98  111.  523,  34  Am.  Rep.  197;  Ckrirtc" 
son  v.  American  Exp.  Co.  15  Minn.  m>  ^ 
AnL  Rep.  122,  Gil.  208;  Empire  TTaBip.Oi 
▼.  Wamsutta  Oil  Ref.  ft  Ifin.  Co.  13  ^^ 
14,  3  Am.  Rep.  515;  California  Ins.  0».  ▼ 
Union  Compress  Co.  133  U.  S.  397,  S3  L  ii 
734,  10  Sup.  Ct.  Rep.  365;  New  YorkC^ 
Co.  ▼.  Lockwood,  17  Wall.  357.  SI  L. » 
627. 

The  fire  exemption  in  bill  of  ladfav  *"* 
void  for  duress. 

York  Mfg.  Co.  ▼.  Illinois  C  R.  Odl  t  Wi» 
107,  18  L.  ed.  170;  Littie  RoA  A  It&& 
Co.  v.  Cravens,  67  Ark.  112,  18  ULA  A 
38  Am.  St.  Rep.  230,  20  S.  W.  801;  *• 
UmxBy  I.  M.  ft  S.  R.  Co.  v.  Spann.  Si  AA 
127,  20  S.  W.  914;  Louisville  ft  N.  B.Oa« 
Gilbert,  88  Tenn.  430,  7  L.ILA.  16L  tt  I 
W.  1018:  New  York  C  R.  Co.  ▼.  Lockvsd 
upra;   Nashville,  C   ft   St.  L.  R.  Cn.  i 
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i  Biofte.  112  Tenn.  348,  105  Am.  St.  Rep. 
t&5.  79  a  W.  1031 ;  Mi^aouri,  K,  &  T,  R, 
Co.  V.  Carter,  9  Tex.  Civ.  App.  677,  2fi  S- 

j    W  5fiS|  Te3ca^  &  P.  R.  Co.  v.  Avery,   19 

'    Tfi.  CiF.  App,  235,  46  S.  W.  897;  Gulf,  C. 
4  S.  F.  R.  Co.  Wilbaiiks,  7  Tex.  Ciir.  App. 

[  m.  r,  S,  W.  302;  Gulf,  C.  &  a  F.  R,  Co. 
T.  Wilaon,  T  Ter.  Gt.  App.  128,  26  S.  W; 
ISl;  mimiB  C.  R.  Co,  V.  Craig,  102  Tetin. 
298^  BS  S.  W.  164;  Ward  v.  Misflouri  P.  R. 
Co.l5a  Mo.  226.  58  S.  W.  28;  San  Antonio 
4i.  R  IL  Co.  T.  Barnett,  12  Tex.  Civ.  App. 
fil,  U  S.  W.  139;  Kellerman  v.  Kansas 
Gty,  St.  J.  &  a  B,  R  Co,  130  Mo.  177,  U 
S  W.  41,  37  S.  W.  828^  Duvenick  v.  Mia- 
flouri  P,  R.  Co.  57  Mo.  App,  550. 

One  who  Jiafl  by  contract  asaumed  cer- 
tib  lijibilities  cannot  free  himaelf  there- 
fbm  b^  the  employment  of  an  independent 
Wffltncton  and  thia  prinejple  has  been  held 
to  be  ipplieable  when  the  contracfc  h  merely 
one  Ljitpli@d  by  law. 

U  Am.  k  Eng.  Enc.  Law,  p.  204 ;  Mont- 
pmn  Gaslight  Co.  v.  Montg^omery  Jt  E. 
E.  Dj.  se  AJa.  373,  5  So.  735 1  Atlanta  & 
S.  F,  a  Co,  V.  Kimberly,  87  Ga.  161,  27 
Am.  SL  Rep.  231,  13  S.  E.  277  j  Waller  v. 
UjW,  S7  II!.  A  pp.  609  J  Edwards  v.  New 
York  t  H.  R,  Co.  93  N.  Y.  245,  60  Am. 

In  thij  caae,  if  the  compreis  company, 
*bile  engiged  in  the  compresaion  of  cotton 
binder  ita  contract  with  the  railway  com- 
P*Df,  bid  injured  aome  third  party  in  his 
fsrioii  or  property,  who  was  under  QO  eon-  i 

!  trict  with  the  railway  company,  his  only 
nm^j  would  have  been  against  the  eom- 

;     ptt«  company. 

j       Hwtifl  V.  St.  Louia,  I.  M.  &  S.  R.  Co.  55 

I     AtIlSIO,  19S.  W.  314. 

Wliilt  there  might  have  been  a  right  of 
*^n  in  behalf  of   plaintiiTs  against   the 

t     compresi  company «   the    railway    company 

I  ***  primarily  liable,  and  such  action  could 
itot  bftve  been  maintained  except   through 

I     ^  eon  tract  with  the  Texas  &  Pacific  Ry. 

Sank  of  Kentucky  v,  Adams  Exp.  Co.  03 
^'S- 174,  23  L.  ed.  872;  New  Jersey  Steam 
^*T.  £q^  y_  Merchants'  Bank,  0  How,  381, 
^2  Led.  481. 

^^  David  1>.  Dnscin  argued  the  oauae, 
^^,  with  Mr.  John  F.  Dillon,  filed  a  brief 
for  defendant  in  error: 

^  stipulations  in  the  bill  of  lading  that 
^'cDdant  should  not  be  liable  for  the  loss 
^teruetion  of  the  cotton  by  fire,  nor  for 
*JU  Of  damage  thereto  by  causes  beyond  ita 
flontrol,  or  not  occurring  on  its  own  line, 
*iKi  that,  in  having  the  same  corapreased,  it 
ibuJd  aot  be  reaponaible  for  deviation  or 
snivoidable  delays,  are  all  valid  and  bind- 
bij^  upon  the  plaintiffs  in  this  caae, 

Csu  I-.  Texas  &  P.  R.  Co.  61  C.  C.  A.  7G, 
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113  Fed.  91,  104  U.  8.  427,  48  L.  ed.  1053, 
24  Sup.  a.  Rep.  603;  York  Mfg.  Co.  v.  U- 
linois  C.  R  Co.  3  Wall.  107,  18  L,  ed.  170; 
Hutchinson,  Carr.  §  240. 

The  compresa  company  waa  not  the  agent 
of  the  defendant  railway  company. 

Missouri  P.  R.  Co.  v.  McFadden,  154  U.  8- 
156^  38  L.  ed.  944,  14  Sup.  a.  Rep.  990: 
Martin  v.  St.  Louis,  I.  M.  &  S.  E.  Co.  55 
Ark.  510,  19  S.  W,  314. 

There  was  no  delivery  of  the  cotton  to 
the  railway  company. 

St.  Louis,  I.  M.  &  S.  R.  Go.  V.  Cocamerdfll 
Union  Ins.  Co.  139  U.  S.  223,  35  L.  ed,  154, 
11  Sup.  Ct.  Rep.  554. 

The  compress  company  was  a  contractor 
for  whose  negligence  defendant  in  error  can* 
not  be  held  responsible. 

Dwyer  v.  National  S.  S,  Co.  17  Blatchf.  472, 
4  Fed.  493;  Rankin  v.  Merchants  &  M. 
Transp.  Co.  73  Ga.  229,  U  Am.  Rep.  874; 
Martin  v.  St.  Louisj  1.  M.  &  S.  R.  Co.  supra; 
H.  L.  Edwards  &  Co.  v.  Texas  Midland  R, 
Co.  (Tex.  Civ.  App.)  81  S.  W.  800;  St, 
Louis,  I.  M.  A  S.  R.  Co.  v.  Knight,  122  U.  S. 
83.  30  L.  ed.  1079,  7  Sup.  a.  Elep.  1132. 

Mr.  Justice  Peckham,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court; 

The  plaintilTs,  in  order  to  avoid  the  ob- 
atacle  in  the  agreement  in  the  third  clause 
of  tlie  bill  of  lading,  providing  that  defend-^ 
ant  was  not  to  be  liable  for  damages  to  the 
cotton  by  fire,  contend,  as  set  up  in  the 
complaint,  that  the  clause  in  the  bill  of  lad- 
ing waa  received  under  duress,  and  that  it 
was  unreasonable  and  witliout  consideration. 
These  contentiona  have  been  answered  and 
overruled,  upon  much  the  same  evidence,  in 
the  case  of  Cau  v.  Teiras  &  P.  R.  Co.  194 
U.  8.  427,  4S  L.  ed.  1053,  24  Sup.  a.  Rep. 
003,  and  need  not  be  further  discussed. 

With  the  fire  clause  in  force,  it  became 
necessary  for  the  plaintiffs,  in  maintaining 
their  action,  to  show  that  defendant  had 
received  the  cotton,  and  that  it  was  de« 
stroyed  through  the  negligence  of  the  de* 
fendant  or  its  agents,  aa  the  exemption 
would  not  apply  to  a  case  of  damage  oc- 
curring through  such  negligence.  Bank  of 
Kentucky  v.  Adnms  Exp.  Co.  93  U.  S.  174, 
23  L.  ed.  872.  We  are  of  opinion,  after 
carefully  reading  the  record,  that  there  was 
evidence  enough  to  be  submitted  to  the  jury  ' 
upon  the  question  of  negHgence  in  the  care 
of  the  cotton  while  on  the  platform. 

Til  is  leaves  the  questions  whether  there 
was  a  delivery  of  the  cotton  to  the  railway 
company,  and  whether  the  compreaa  *com-[51ft1 
pany,  at  the  time  of  the  fire,  was  the  agent 
of  the  railway  company  as  to  that  cottoiL 

Upon  the  evidence  in  this  case,  was  ther« 
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a  delivery?  The  evidence  showed  that  the 
cotton  was  not  delivered  on  the  platform  Xnj 
the  plaintiffs  for  the  purpose  of  being  com- 
pressed for  them  by  the  compress  company. 
The  order  to  compress  was  subsequently 
given  by  the  railway  company.  That  com- 
pany had  no  other  place  for  the  delivery 
of  the  cotton  to  it  than  at  this  platform, 
but,  as  there  were  three  companies  with 
tracks  at  the  platform,  with  either  one  of 
which  the  shipper  might  contract  for  the 
transportation  of  the  cotton,  it  cannot  be 
held  that  there  was,  at  the  time  of  the 
delivery  of  the  cotton  at  the  platform,  a 
delivery  to  the  defendant,  especially  as  the 
compress  company  itself  acknowledged  the 
receipt  of  the  cotton.  But  when  these  re- 
ceipts were  handed  by  the  plaintiffs  to  the 
defendant's  agent,  who  took  them  and  is- 
sued a  bill  of  lading  to  the  plaintiffs,  the 
constructive  possession  and  the  entire  con- 
trol of  the  cotton  passed  to  the  defendant. 
It  could  then,  if  so  minded,  have  taken  the 
cotton  and  loaded  it  on  cars  and  taken  it 
away  without  having  had  it  compressed.  It 
was,  however,  compressed  by  its  own  order, 
given  in  writing  to  the  compress  company, 
and  for  its  own  convenience,  and  at  its 
own  cost,  and  the  insurance  was  obtained 
by  its  direction  by  the  compress  company, 
in  the  name  of  the  defendant  and  for  its 
benefit,  and  such  policies  were  delivered  to 
the  defendant  and  sent  by  its  agent  to  Dal- 
las. Most  probably  the  cost  of  compression 
and  insurance  was  paid  by  the  plaintiffs  in 
the  rate  paid  by  them  for  the  transportation 
of  the  cotton,  as  that  cost  was  one  of  the 
factors  which  may  be  supposed  to  have  en- 
tered into  the  rate  of  freight  charged  by  th« 
defendant;  but  the  total  sum  paid  for  trans- 
portation by  plaintiffs  left  the  matter  with 
defendant  to  compress  and  insure  if  it  saw 
fit,  which  it  probably  would  think  fit  to  do  in 
all  cases,  as  an  ordinary  business  precaution. 
The  fact  that  in  getting  the  cotton  com- 
pressed the  railway  chose  to  have  it  done  by 
[616] an  independent  contractor,  *over  whose  acts 
it  had  no  control  while  the  cotton  was  be- 
ing compressed,  and  the  fact  that  it  would 
order  the  compress  company,  after  compress- 
ing, to  load  the  cotton  on  cars  selected  by 
defendant's  agent,  did  not  in  any  way  affect 
the  fact  that  the  cotton  had  been  received 
by  the  railway  company,  and  that  it  was 
thereafter  subject  to  its  full  control.  The 
defendant  could  not  devest  itself  of  the  re- 
sponsibility of  due  care  by  leaving  the  cot- 
ton to  be  compressed  and  loaded  by  the 
compress  company.  The  latter  company 
was.  while  so  acting,  the  agent  of  .the  de- 
fendant, chosen  by  it,  and,  as  such,  the  de- 
fendant was  responsible  for  any  lack  of 
proper  care  of  the  cotton  by  the  compress 
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company.    Bank  of  Kentuckj  ▼.  Adanu  Eq 
Ck>.  supra.. 

It  is  urged  tiiat  the  ease  cited  does  m 
oover  the  facts  herein,  because  in  the  « 
ported  case  the  attempt  was  to  seenn  ^ 
immunity  of  the  defendant  express  conp^a 
from  the  consequenoei  of  the  neglignet  . 
the  railroad  in  doing  tbe  Ycry  thing  that  C| 
express  company  had  agreed  to  do^  eft 
transport  the  money;  while  in  the  esis  As 
fore  us  the  negligence  of  the  eompfMs  eoih 
pany  (assuming  there  was  such)  wis  Ml 
in  transporting  the  cotton,  which  tts  nil- 
way  company  had  agreed  to  do,  bat  ia  cv- 
ing  for  it  while  awaiting  eomprenkm.  Wi 
see  no  difference,  in  fact»  which  would  )mi 
to  a  different  result. 

The  compression  was  done  for  the  a» 
venience  of  the  railroad  oompaaj,  after  tki 
company  had  received  tlw  cotton,  aid  1^ 
fore  the  actual  tranaportatknn  had  m» 
menced.  In  order  to  enable  it  the  nioiia» 
veniently  to  do  the  woric  of  transpoitrfiH 
it  cannot  devest  itself  of  its  obUgsto  to 
exercise  due  care  while  the  cotton  ii  to 
the  control  of  the  comprcH  compaiy,  il* 
though  the  latter  is  an  indepeadeot  «» 
tractor,  and  not  under  the  immediate  a» 
trol  of  the  railway  company  while  diiqf 
the  work  of  compression  la  its 
There  would  be  no  justice  in  raeh  ! 
and  we  are  clear  it  would  Tiolate  tte£ 
eral  rule  that  the  carrier,  after  the  fit^ 
has  been  received  by  11^  most  be  ngatd 
as  liable,  *at  least,  forthen^igcMeeflNK 
own  servants,  and  also  for  that  of  the  M^ 
ants  of  an  independent  contractor,  emplqil 
by  it  to  do  work  upon  the  freight  tor  ik 
own  convenience  and  at  its  own  cost 

In  California  Ina.  Co.  ▼.  Uhion  OaayMi 
Co.  133  U.  8.  387,  83  L.  ed.  730,  M  8if 
Ct.  Rep.  365,  the  question  was  simply  « to 
the  liability  of  the  insurance  compa^f  Mi 
policy  of  insurance  against  fire,  issmd  If 
it  to  the  Union  Compress  Company  ip* 
cotton  in  the  possession  of  the  eoapi* 
company  for  compression,  and  wUA  to- 
longed  to  divers  other  parties.  The  pXHt 
insured  the  cotton  for  the  pliUatlfi  «Ub 
"in  bales,  their  own  or  held  hf  ttoa  k 
trust  or  on  commission."  The  difsi  ** 
that,  as  the  compress  company  did  Mkt* 
the  cotton,  and  the  benefieiarieo  vnlvA* 
policy  were  its  owners,  that  no  inlMiif 
any  carrier  was  covered  by  the  pdl^.  V* 
court  held  that  the  railway  compantoi  «6l 
beneficiaries  under  the  policy,  bata—  tt^ 
had  an  insurable  intereat  in  the  eottn*  ^ 
to  that  extent  were  its  owBon»  ail  M 
it  was  held  in  trust  for  ttum  hy  the  ptol» 
tiff.  The  railway  company  toad  isMii  M 
of  lading  upon  the  rarrender  of  the  leiiifto 
of  the  compress  company.  It  waa  torii  till 
where  the  original  depooitora  of  the  oittii 
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'liid  Aurrendered  to  the  railroad  companies 
;tl*  recdpts  which  tbey  had  taken  from  the 
eonpreat  company,  that  those  companies  be- 
am  mbstittited  is  the  relation  to  the  eom^ 
priii  i?oxDpanj  which  before  had  been  held 
j%  the  depositors  of  the  cotton;    that  the 
JTiilroad  pompatiies  thu^  became   the  bene- 
.  fld&riea  of  the  trust  so  far  as  the  compr&sa 
.  eflmpauy  wae  conceined,  because  thej  thus 
;  beeime  the  persona  to  whom  that  company 
1  owed  the  duty  of  bailment,  and  the  per  sobs 
HititJed  to  demand  possession  of  the  prop- 
frty  from  the  plaintlil*    The  policy  alao  eon- 
Umti  a  proTiaion  that  it  ehould  be  void  if 
ihtn  were  any  change  !a  the  posiesaion  of 
tlM  iiistired    property,   and    the  defendants 
inaUted  that  there  was  such  a  change,  caused 
hj  tbe  signing  of  the  bill  of  lading  by  the 
nihiBT  eotnpanies  in  return  for  the  reoetpta 
^mt  hj  the  compress  company   upon   the 
Idepdeit  *of  the  cotton  with  the  latter  com^ 
ptnj,  (Hbo^igh  no  actual  change  had  taken 
I  Jiltee,  and  tbe  cotton  still  remained  in  the 
emtodj  of  th^  compress  company.     It  was, 
kwcrer,  held  that  the  railway  companies, 
k  ttjquifing  tbe  receipts  of  the   compress 
tcmpftny  and  iesulntf  hills  of  lading  for  the 
wtton,  took  only  constructive  possession  of 
H,  md  the  plaintiff  retained  actual  phyaical 
po6»e^ioii  of  it,  and  did  not  lose  any  ele- 
ment of  possession  necessary  to  give  it  the 
Tight  to  elTeet  tbe   inauranee  for  its  own 
benefit  and  aa  bailee  or  agent  for  tbe  pro- 
ilctioo  of  the  railway  companies^  although 
tti  tailroad  companies*   was  the  rigbt  to 
TJltimitB  possession,  which  passed  to  them 
K^  thi  original   deposit   of   the   cotton   re- 
ftfiiptft  ^ven  by  the  plaintiflp 

^e  question  of  whether  there  had  been 
i  cknge  of  possession  within  the  meaning 
^  that  expression  as  used  in  the  insurance 
JW'Her  is  entirely  different  from  that  of 
^betber  immediate  control  of  the  cotton 
l*^5?d  to  tbe  railway  company  hy  virtue  of 
^  delivery  of  the  hill  of  lading  in  this 
***j  so  as  to  render  the  company  liable 
for  iiiT  neglect  by  it  or  its  agent  in  regard 
to  the  sul^equent  care  of  tbe  cotton.  In 
W>*  ctie  at  batt  not  only  was  there  a  con- 
■t^jfitiTe  poasession  by  tli&  raihvuy  com- 
P*JiJ,  but  that  company  assumed  full  con* 
^1  of  the  cotton,  and  gave  directions  to  the 
*>Qpreas  company  what  to  do  with  it. 

hi  St.  Louis.  L  M,  &  S.  R,  Co.  v.  Com- 
*«reial  Union  Ins.  Co.  !3P  V.  S.  223,  35  L. 
•t  154,  11  Sup.  Ct.  Rep.  554,  the  question 
*^  tbo  in  regard  to  insurance,  the  insur- 
*^ce  ^njpany  endeavorinpr  to  collect  from 
^?  defendant  what  it  had  paid  to  the  own- 
*i  of  cotton.  In  that  case  the  cotton, 
*Mch  had  been  destroyed  by  fire,  was  in 
thft  posft^saion  of  the  compress  company,  and 
thi  railway  company  had  never  given  any 
^11  of  lading  for  it.  The  insurance  com- , 
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panies  had  issued  policies  upon  and  de- 
livered them  to  the  owners  of  the  cotton, 
and  when  the  cotton  had  been  destroyed  uy 
fire  the  companies  paid  the  losses  and 
claimed  that  the  railway  company  ivas  lia- 
ble Tinder  the  contract  which  the  company 
had  made  with  the  compres?  *company  io  [Slff] 
receive  the  cotton  and  transport  it  over  its 
railroad  across  the  .Arkansas  river  to  the 
pre  as  of  the  compress  company  in  Argenta^ 
a  diatance  of  a  mile  and  a  half.  The  insur* 
anoe  companies  insisted  that,  by  the  failur* 
of  the  railwoy  company,  under  its  contrael 
with  the  compress  eompanyj  to  transport 
this  cotton  as  fast  as  it  came  in,  the  amovint 
of  the  cotton  became  so  great  as  to  coo- 
stitute  a  pwblic  nuisance,  as  it  wae  piled 
up  in  the  compress  compaoy^s  warehouse 
and  overflowed  into  the  adjoining  street*- 
This  court  held  that,  as  there  bad  been  no 
billa  of  lading  isaued  by  the  railway  com- 
pany for  the  cotton  which  had  been  de- 
stroyed j  the  failure  of  the  railway  company 
to  furnish  sufficient  transportation  for  the 
cotton  to  the  compress  companvt  wbile  it 
may  have  been  a  breach  of  the  contract  be- 
tween the  railway  company  and  the  com- 
press company,  yet  such  breach  created  no 
liability  in  contract  or  tort  to  the  owners 
or  insurers  of  the  cotton  or  to  any  other 
person.  The  court,  at  page  £37*  L.  ed.  at 
page  1S8.  Sup.  Ct,  Rep.  at  pa*e  558.  said: 
'*ThiB  cotton,  certainly,  was  in  the  exclusive 
possession  and  control  of  the  compress  com* 
pany.  The  railway  company  bad  not  as- 
sumed the  liability  of  a  common  carrier,  or 
even  of  a  warehouseman,  with  regard  to  it; 
had  given  no  billa  of  lading  for  It :  had  no 
custody  or  control  of  it  and  no  possession 
of  it,  actual  or  oonstruetive,  and  had  no 
hand  in  placing  or  keeping  it  where  it,  was." 

In  speaking  of  the  issuing  of  bills  of  lad- 
ing by  tbe  railway  company  for  certjiin 
other  cotton  and  what  effect  it  had  upon  tha 
rights  of  the  parties,  in  the  case  thcTi  under 
consideration,  the  court  aaid,  page  ^^'ISt  L. 
ed,  page   160,  Sup.  Gt.  Rep.  page  558: 

'"There  is  nothing  else  in  tbe  case  wbieh 
has  any  tendency  to  show  that  the  railway 
company  had  or  exercised  any  control  or 
custody  of  the  cotton,  or  of  tbe  place  where 
it  was  kept  by  the  com  press  company,  be- 
fore it  was  put  upon  the  cars  by  that  com- 
pany. The  railway  company  evidently  nei- 
ther considered  itself,  nor  was  considered 
by  the  compress  company^  as  having  as- 
sumed any  responsibility  for  thft  care  or 
custody  of  the  cotton,  iintil  it  had  been  in- 
sured in  its  behalf  and  loaded  *upon  its  cars. [5JiO|] 
The  evidence  warranted,  if  it  did  not  re- 
quire, the  inference  that  the  bills  of  lad- 
ing were  issued  merely  for  tbe  convenienco 
of  all  partiea,  and  with  no  intention  of  mak^ 
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ing  any  change  in  the  actual  or  the  legal 
custody  of  the  cotton  until  it  was  so  loaded." 

Such  is  not  the  case  here. 

In  Missouri  P.  R.  Go.  v.  McFadden,  164 
U.  S.  155,  38  L.  ed.  944,  14  Sup.  Ct.  Rep. 
990,  the  case  was  decided  upon  the  facts 
therein  stated,  which  were  that  it  was  un 
derstood  both  by  the  carrier  and  the  shipper 
that  the  cotton  was  not  to  be  delivered  at 
the  time  the  bills  of  lading  were  issued,  the 
cotton  at  that  time  being  in  the  hands  of 
the  compress  company,  which  compress  com- 
pany was  the  agent  of  the  shipper,  it  be- 
ing the  intention  of  the  parties  at  the  time 
the  bills  of  lading  were  issued  that  the  cot- 
ton should  remain  in  the  hands  of  the  com- 
press company,  the  agent  of  the  shipper,  for 
the  purpose  of  being  compressed.  These  al- 
legations were  made  in  the  answer  of  the 
company,  which  was  excepted  to,  and  their 
truth  was  therefore  admitted.  The  trial 
court  had,  nevertheless,  held  the  company 
liable  for  the  loss  of  the  cotton.  This  court 
said  (page  160,  L.  ed.  page  946,  Sup.  Ct. 
Rep.  page  991 )  :  "The  case  presents  the 
simple  question  of  whether  a  carrier  is  lia- 
ble on  a  bill  of  lading  for  property  which, 
at  the  time  of  the  signing  of  the  bill,  re- 
mained in  the  hands  of  the  shipper  for  the 
purpose  of  being  compressed  for  the  ship- 
per's account,  and  was  destroyed  by  fire 
before  the  delivery  to  the  carrier  had  been 
consummated."  The  court  held  that,  under 
such  circumstances,  there  was  no  liability 
on  the  part  of  the  common  carrier,  because 
it  had  never  had  the  cotton  delivered  to 
it,  the  issuing  of  the  bill  of  lading  being 
subject  to  the  intention  of  the  parties,  and 
the  cotton  remaining  in  the  hands  of  the 
com  press  company  as  agent  of  the  shipper. 

The  facts  in  the  case  at  bar  are  totally 
different. 

Stress  was  laid  in  the  argument  before 
us  upon  the  fact  that,  under  the  13th  rule 
of  the  Texas  railroad  commission,  the  de- 
fendant was  bound  to  sign  the  bill  of  lading 
when  the  receipts  of  the  compress  company 
(6Sl]were  presented  *to  the  railway  company,  and 
that,  therefore,  the  defendant  cannot  be 
held  to  have  become  liable  by  virtue  of  the 
delivery  of  the  bill  of  lading  in  question  up- 
on such  a  purely  arbitrary  order.  It  is  also 
urged  that  the  11th  rule  of  the  defendant, 
which  is  set  up  in  the  foregoing  statement, 
and  which  is  to  the  same  effect  as  the  or- 
der of  the  railroad  commission,  was  adopted 
simply  pursuant  to  that  order,  and,  there- 
fore, no  liability  attaches  from  the  bill  of 
ladin;:^  issued  under  the  circumstances  of 
this  case.  We  think  the  argument  is  not 
sound.  The  rule  of  the  Texas  commission 
applies  to  a  case  when  the  cotton  is  ten- 
dered to  the  railway  company,  although  at 
the  time  it  is  upon  the  compress  company's 
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platform.  Now,  if  the  railway  omnpaoy 
not  regard  the  presentation  of  tiiew 
oeipta  as  in  fact  a  tender  to  the  imflway  ec 
pany  of  the  cotton  in  question,  or  if 
were  not  a  valid  tender  of  the  cotton, 
could  have  refused  to  sign  the  bill  of  ladii 
The  same  may  be  said  of  rule  11  of  I 
company  itself.  The  oompany  evidently 
garded  the  cotton  as  tendered  them.  ■ 
issued  the  bill  in  acknowledgment  of  i 
fact  of  such  tender. 

We  think  the  evidence  in  this  ease  mi 
out  a  delivery  to  and  acceptance  by  the  ni 
way  company  of  the  cotton  in  question,  ai 
that  the  compress  company  had  the  idsi 
custody  of  the  cotton  as  the  agent  of  tk 
railway  company,  and  the  questioi  o 
whether  the  persons  in  whose  custody  it  m 
at  the  time  of  the  fire  were  guilty  of  19 
ligence  was  a  question  which  should  km 
been  submitted  to  the  jury. 

The  judgment  of  the  Circuit  Coart  of  A^ 
peals  and  that  of  the  Circuit  Court  ihorii 
be  reversed  and  the  ease  remanded  ts  Ihi 
Circuit  Court  with  directions  to  set  Midi 
the  verdict  and  to  grant  a  new  trial. 

Reversed. 


•EAU  CLAIRE  NATIONAL  BANK.  Plffiil 
Err.. 
▼. 

RALPH  W.  JACKMAX,  as  Trustee  of  ih 
Estate  of  John  H.  Young,  a  Bankrupt. 

(See  S.  C.  Reporter's  ed.  523-538.) 


Error  to  state  court— Federal  ( 
raised. 

1.  A  judgment  of  the  highest  iUteeo«t 
in  favor  of  a  trustee  in  bankruptcy  ii  >■ 
action  brought  by  him  to  recover  tke  n^i 
of  an  alleged  voidable  preference  asv  ^ 
reviewed  by  the  Federal  Supreme  ODOit  tf 
a  decision  asaiust  a  Federal  right  orina*' 
nity,  snecialTy  set  up  or  olaimed,  wbm  tki 
state  court  answered  some  of  the  deM* 
ant*s  contentions  by  the  eonstruetioa  «^ 
it  gave  to  the  bankrupt  act 

Pleading— demurrer— waiTtr  of  obJccb«tf 
pleading  over. 

2.  The  question  whether  the  eketioitr 
a  trustee  in  bankruptcy  to  avoid  a  pntv* 


Note.— On  the  general  mibjeet  of  *ri^ 
of  error  from  the  United  States  SspRB* 
Court  to  state  oourts— «ee  notes  to  m/^ 


V.  Hunter,  4  L.  ed.  U.  8.  97;  omw—  - 
Western  Land  C6.  87  L.  ed.  U.  &  tl7:  I* 
Buchanan,  30  L.  ed.  U.  8.  884 :  aai  Ki|l« 
V.  Illinois,  42  L.  ed.  U.  8.  998. 
On   what   adjudications   of  state       ^ 


can  be  brought  up  for  rsTiew  in  the  ^ 

preme  Court  of  the  United  States  \j  ^ 

of  error  to  those  eourts    see  note  Is  A|* 

ransp.  Co.  v.  Oarbade,  82  L.RA.  511 

On   how   and   when   questions  mnA  ^ 


S&n  CiAiEE  N&T.  Baltte  ▼.  J^ooLiir. 


B2f ,  I52S 


«B0(^  ihdul4  be  «xen?i9«d  bj  &  demand  b«* 
loR  fluit,  or  can  be  exer<!ised  by  the  iuit  it- 
md.  It  not  ^pen  to  the  defendiLiit,  although 
%  tenurred  to  the  camplaint,  and  urged,  as 
m  |?ouDd  of  demurrer,  the  ab^m!e  <>f  an  al- 
k^tioti  of  ft  demand,  where  it  did  not  stand 
«D  the  demurrer,  but  answered,  and  not  only 
tTiveried  the  allegatlona  of  the  complaint, 
hit  let  up  an  io dependent  defen^^e,  and 
■kwed  that  a  detnand  would  haym  been  un- 
iTiitbf, 

Imr  to  state  court — quest io&a  reviewable — 

lo^ap  of  f Act 

^^^  Findings  of  fact  upon  which  depends 

^Bbiwer  to  the  que^tlou  whether  or  not 

■HBb  transaetious  were  invatid  under  the 

ttnknjpt  act  as  ope  rat  mg  to  give  a  creditor 

iti  unlawful  preferenca  are  conclusive  upon 

I  tk  Supreiiie  Court  of  the  United  Statea^  >» 

mieiring,  bj  writ  of  error,  the  judgment 

tA  I  state  court. 

litlaniplcy — syit  to  &Toid  prefereBce — acope 

I     ftf  inquiry  in  flUt«  courts 

I         i  The    validity    of    all     other    claims 

imnit    the    bankrupt,    and    the    ouestion 

wiE£|«r  others  have  received  voidable  pref- 

enfton  and  have  not  been  required  to  aur- 

Kndir  th^m,  cannot  ba  litigated  in  a  suit 

h  t  iitit  court  to  avoid  an  alleged  unlaw- 

fuE  preference,   aiuce  thta   would,  in   effect, 

tnoif^r   the    administration    of    the    bank- 

ntpti  estate  from  the  Federal  district  court 

f  ^  U«  ttate  court. 


[No,  lea.] 

Aipftd  January  16  and  17,  1007* 
February  23,  1007. 


Decided 


INEEROR  to  the  Supreme  Court  of  the 
*  SlAte  of  Wisconsin  to  review  a  judg- 
^*nt  which  affirmed  a  judgment  of  the  Cir- 
^t  Court  of  Eau  Claire  County,  in  that 
•titf,  in  favor  of  a  trustee  in  bankruptcy 
In  I  suit  to  avoid  au  alk^gcd  unlawful  pref- 
*^npe.    Affirmed. 

^  lame  case  below,   125  Wis.  465,    1D4 
^^  W.  98. 

Statement  by  Mn  Justice  McEenna: 
^s  action  was  brought  by  defendant  in 
^%  hereafter  called  the  trustee,  in  the 
*'rcTjit  court  of  Eau  Claire  county,  state 
of  Wij^Qsin,  against  the  plaintiff  in  error, 
^^reaher  called  the  bank,  under  §  60b  of 
*fce  bankrupt  act  of  1898  [30  Stat,  at  L. 
M2,  chap.  541,  U.  S.  C^mp.  Stat,   ItOl,  p. 


3446],  to  recover  the  value  of  property 
which,  it  is  aileged,  was  transferred  by  th« 
bankrupt  to  the  bank,  for  the  purpose  of 
giTiug  the  latter  a  preference  over  other 
creditors.  Judgment  was  recovered  by  tho 
trustee,  which,  on  appeal,  wtas  affirmed  by 
the  supreme  court  of  the  state.  125  Wia»  465| 
104  N.  W.  ftS.  Thereupon  this  writ  of  error 
was  sued  out. 

The  complaint  of  the  trustee  allegea  that 
on  the  Tth  of  June,  1002,  John  H,  Young 
duly  fikd  his  petition  In  bankruptcy  •in  the  [523] 
United  States  district  court  for  the  western 
district  of  Wisconsin,  pursuant  to  the  act 
of  Congress,  and  was  on  said  day  duty  de* 
clared  a  bankrupt.  Subsequenilj  defendant 
in  error  was  duly  elected  and  appointed  hy 
the  creditors  of  the  bankrupt  as  trustee  is 
bankruptcy,  and  duly  qualified  as  such 
trustee. 

Th«  plaintiff  in  error  is  and  was,  at  all 
the  timeg  mentioned  in  the  complaint,  a  na- 
tional bank.  Young,  during  the  four  months 
immediately  preceding  the  6Iing  of  his  peti- 
tion, was  the  owner  and  in  possession  of  cer- 
tain lumber,  shinglei,  and  lath,  located  at 
C^dott,  Chippewa  county,  Wisconsin,  and 
certain  loga  in  or  near  the  Yellow  river  and 
Chippewa  river  in  Chippewa  county^  which 
were  reasonably  worth  the  sum  of  $35>OOQ, 
The  value  of  all  other  property  owned  by 
him  did  not  exceed  the  sum  of  $500. 

On  the  10th  of  Februarv,  1902,  Youni^  was 
wholly  insolvent,  and  owed  debts  which 
largely  exceeded  the  value  of  his  property, 
which  fact  was  well  known  to  him  and  the 
bank.  The  aggregate  amount  of  his  indebt- 
edness  exceeded  the  sum  of  140,000^  and  the 
value  of  his  property  was  substantially  $35,- 
000.  He  was  indebted  to  the  bank  in  the 
sum  of  127,000  for  moneys  borrowed  from 
time  to  time  for  a  period  of  about  two  yean 
previous  to  that  time.  On  said  day  Young 
executed  to  the  bank  a  chattel  mortgage  on 
2,100,000  feet  of  saw  logs,  to  secure  the  sum 
of  $15,900,  then  owing  from  him  to  the  hank, 
and  also  executed  a  chattel  mortgage,  trans- 
ferring 1,000,000  feet  of  lumber,  about  600,* 
000  shinglee,  and  about  200,000  lath,  to  se- 
cure the  sum  of  111, 1 00,  owing  by  him  to 
the  bank.  This  indebtedness  existed  long 
prior  to  said  mortgages,  and  the  property 
transferred  constituted  substantia ]!y  all  of 
the  property  then  owned  by  Young  not  ex- 


'**«€d  and  decided  in  a  state  court  in  order 
*o  make  a  case  for  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States — 
^  note  to  Mutual  L.  Ins.  Co.  v.  McGrew, 
«  LR.A.  33. 
On  review   of   decisions   of   state   courts 

fa  cues  involving  questions  of  bankruptcy 

*«ee  note  to  Thompson  v.   Fairbanks,  49 

L  ed.  U.  S.  577. 
On  what  questions  the  Federal  Supreme 

Coort  will  consider  in  reviewing  the  judg 
tOi  n.  S.  U.  S.,  Book  51. 


ments  of  state  courts — see  note  to  Missouri 
ex  rel.  Hill  v.  Dockery,  63  L.R.A.  571. 

On  review  of  questions  of  fact  on  writ 
of  error  to  a  state  court — see  note  to 
Smiley  v.  Kansas,  49  L.  ed.  U.  S.  546. 

On  pleading  to  merits  as  waiver  of  plea 
in  abatement — see  note  to  Sheppard  v. 
Graves,   14  L.  ed.  U.  S.  618. 

On    actions    by    or    against    assignee    in 
bankruptcy   in   a   state   court — see  note  to 
Loughin  v.  McCaulley,  48  L.R.A.  36. 
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*mpt  from  execution,  which  facts  were  well 
known  by  him  and  the  bank.  The  effect  of 
the  foreclosure  of  the  mortgages  would  be 
to  enable  the  bank  to  obtain  a  much  larger 
percentage  of  its  debt  than  would  the  oth- 
er creditors  of  Young  in  the  same  class  as 
the  bank.     The  mortgages  were  given  by 

[6S4]  Young  and  taken  *by  the  bank  for  the  sole 
purpose  of  hindering  and  delaying  the  other 
creditors,  and  were  executed  and  received 
for  that  purpose,  and  the  bank,  at  the  time 
of  their  execution,  had  reasonable  cause  to 
believe  that  they  were  given  with  the  inten- 
tion to  give  it  a  preference  over  other  cred- 
itors. 

The  Waters-Clark  Lumber  Company  is  a 
corporation  of  the  state  of  Afinnesota,  and 
D.  S.  Clark  is  the  president  thereof  and  also 
a  director  in  the  bank,  and  W.  K.  Coffin  is 
the  cashier  of  the  latter.  On  or  about  the 
10th  of  March,  1902,  Coffin,  acting  for  the 
bank,  requested  Young  to  transfer  to  the 
lumber  company,  for  the  benefit  of  the  bank, 
all  of  the  property  embraced  in  the  mortgages, 
together  with  certain  other  property.  Pursu- 
ant to  such  request  Young  did,  on  or  about 
the  10th  of  March,  1902,  transfer, by  absolute 
bills  of  sale,  to  the  lumber  company,  all  of 
the  property  described  in  the  mortgages,  and 
other  saw  logs  owned  by  him.  The  prop- 
erty transferred  was  reasonably  worth  the 
sum  of  $35,000.  Immediately  on  the  execu- 
tion of  the  bills  of  sale  the  lumber  company, 
acting  pursuant  to  the  directions  by  and  in 
behalf  of  the  bank,  took  possession  of  the 
property  transferred,  and  thereafter  sold  the 
same  and  applied  the  proceeds  to  the  pay- 
ment of  the  indebtedness  secured  by  the 
inortpajr(*s.  At  the  time  the  bills  of  sale 
were  made  the  lumber  company  and  the 
bank  thought  the  property  transferred  con- 
Biituted  all  of  the  available  assets  of  Young, 
and  that  the  result  of  such  transfer  and  the 
appropriation  of  the  proceeds  thereof  would 
result  in  the  other  creditors  of  Young  losing 
all  of  his  indebtedness  to  them.  The  lumber 
company,  acting  as  vendee  of  said  property, 
was  in  reality  acting  as  trustee  for  the 
bank,  and  made  such  pretended  purchase 
with  the  understanding  and  agreement  with 
the  bank  and  Young  that  it  would  account 
to  the  bank  for  the  proceeds  of  the  property 
transferred  to  the  amount  of  his  indebted- 
ness, and  that  any  sums  realized  in 
excess  of  his  indebtedness  should  be  paid 
to  Young.  The  bills  of  sale  were  not 
executed  in  compliance  with  the  statutes  of 

[526] the  state.  Except  as  to  the  agreement  •to 
pay  said  indebtedness,  no  consideration  was 
paid  by  the  lumber  company  for  the  prop- 
erty, and.  at  the  time  of  the  transfer  of  the 
property,  nothing  was  paid  to  Young  thero- 
for.  By  reason  of  said  transactions  the 
bank,  within  four  months,  appropriated  to 
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the  payment  of  its  claims  substantially  al 
of  the  .property  of  Young,  which  at  said  tiw 
was  and  haa  been  erer  since  worth  $35,0n 
There  is  no  other  property  in  the  poaaessioi 
of  the  trustee,  belonging  to  Tonng,  oot  c 
which  his  other  creditora  can  he  paid. 

The  bank  demurred  to  the  oomplaint  ^ 
the  following  grounds:  The  eoort  had  ^ 
jurisdiction  of  the  subject  of  the  actioi;  ^^ 
trustee  had  no  legal  capacity  to  sue,  in  thm 
the  complaint  did  not  allege  that  anthorilj 
or  permission  was  given  him  to  bring  luit; 
defect  of  parties,  in  that  Tom^  and  tti 
lumber  company  were  not  made  partisi;  oi 
that  the  complaint  did  not  state  a  ciasi  rf 
action.  The  demuixer  was  oremils^  oi 
the  bank,  availing  itself  of  the  psfi«i« 
granted,  filed  an  answer,  la  whish  it  tfr 
mitted  its  corporate  eharaeter  and  ttilrf 
the  lumber  eompany;  and  the  esMotlaiiC 
the  mortgages  and  the  bllla  of  salsb  and  till 
the  instruments  were  not  ezeented  ii  III 
manner  provided  by  the  statutes  of  III 
state.  It  denied  all  the  other  allsgatioH  if 
the  oomplaint,  and  alleged  that  a  poithi 
of  the  proceeds  of  the  sale  of  the  piif  fr 
was  paid  to  the  bank  to  disdurge  vaBisH 
existing  liens  which  it  held  against  the  fii^ 
erty.  And  it  alleged  that  the  ZBOitpia 
were  given  for  a  good  and  valnahls  i» 
sideration,  and  that  neither  of  then  aor  III 
payments  to  the  bank  were  made  or  » 
ceived  for  the  purpose  of  giying  the  bilk  i 
preference  over  other  cr^itors  of  ToHf 
'^contrary  to  the  provisions  of  the  badn|l^ 
cy  laws,"  and  '^hat,  prior  to  the  cosmmmI' 
ment  of  this  action,  the  plaintiff  uiuiBisrd 
an  action  in  this  court  againat  said  Wstoi- 
Clark  Lumber  Company  to  reeover  fnmmii 
Waters-Clark  Lumber  Company  thi  pV- 
chase  price  of  logs  and  other  materiel  M 
by  said  Young  to  said  Watera-Chuk  VukK 
Company,  and  thereby  elected  to  trmt  ^4 
consider  said  contract  hetwesa  *Bald  YoHflP 
and  said  Waters-Gark  Lumber  Compssy  u 
legal  and  valid,  and  elected  to  look  to  ttl 
hold  the  said  Waters-Clark  Lumbtr  Gofr 
pany,  instead  of  this  defendant,  as  Ksbli  H 
said  trustee  for  all  sums  of  moa^  wUA 
the  said  plaintiff  may  be  entitled  to  msM 
on  account  of  the  transactions  mentisMik  ^ 
plaintiflTs  complaint." 

Questions  were  submitted  to  the  Jvy  i^ 
ering  the  issues  in  the  caae,  except  thi  vilM 
of  the  property,  which,  by  atipulitioi  ^ 
parties,  was  reserved  for  the  eout  Hi 
jury,  in  response  to  the  queatioM.  fmi 
that  at  all  the  days  mentioned  in  the  «■* 
plaint  the  property  transferred  at  a  fsirfifr 
nation  was  insufficient  to  pay  TeM^ 
debts ;  that  the  lumber  eompaay,  aetiig  iv 
the  bank  and  pursuant  to  the  anaagw^ 
between  it  and  the  bank,  took  the  kflri  tt 
to  the  lumber  and  loga  for  the  hsMft' 
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t^e  biuk  under  an  agreement  wltli  It  and 

Young  to  account  to  ibe  bank  for  a  pt^rtion 

of  tlie  proceeds;   that  it  was  the  intc^ntioti 

q!  Yourg,  by  the  eacecution  of  the  mof  tgnges 

aad  tie  transfer  of  the  property,  to  give  the 

bink  a  preference,  and  that  the  bank  and 

f^ffir^i^  and  agents  had  reaBonable  cause  to 

brieve  that  Young  intended  to  give  it  such 

inference  and  to  enable  it  to  obtain  !^  great- 

fr  pereentag©  of  its  indebtedness  than  any 

«tli?r  of  his    creditors   of    the    same   claai 

wmU  be  able  to  obtain. 

Tbe  conrt  found  that  the  tumber  wMcb 
m  itjcluded  In  the  bank^a  mortgage  was 
wartli  $3,452,85,  and  that  a  note  for  that 
iOM  and  ralue  was  given  by  tlie  lumber 
eompiny  to  Young  and  by  him  transrerred 
totbihank*  that  the  Cadott  logs,  included 
m  tJi*  mortgage  aod  sold  by  Young  to  the 
lamitr  company,  were  worth  $10^077.84; 
thi  tilt  up-river  loga  not  included  in  the 
Qortgigej  but  sold  to  the  lumber  eompany 
bj  Young,  were  worth  $11,055,84;  and  that 
&not«  which  was  given  as  the  net  proceeds 
«f  tli&  fiale  of  both  quantities  of  logs  over 
ifiii  above  certain  labor  Hens  was  worth  $2,- 
MiU*  This  note  was  given  by  the  lumber 
campftiiy  to  Young  and  trunaf erred  by  him 
to  tt«  bank.  The  trustee  contended  in  the 
trial  aQurt  that  he  was  entitled  to  recover 
n*br  the  entire  value  of  the  It^s  and  lumberj 
*fld  tlmt  no  eredit  should  be  allowed  the 
^*iik  for  the  sums  paid  by  It  to  discharge 
certaia  liena  on  the  property  for  labor  elainui 
»ad  luptid  purchase  money.  The  court  rs- 
jeetd  the  contentions  and  gave  judgment 
^01  the  trustee  in  the  sum  of  $6 ,254. 99 >  In 
ttii  sum  was  included  the  value  of  the  notei. 
Tbe  assignments  of  error  are  that  the  iu* 
pjm&  court  erred  in  the  following  particu- 
'*r^i  fl)  In  determining  that  the  com- 
plaint stated  a  cause  of  action.  (2)  In  d&- 
t^raining  that  the  bank  was  liable  for  the 
'^^t  of  the  logs  and  lumber  to  the  extent 
w  the  chattel  mortgage  interest  of  the  bank 
"*^iii.  (3)  In  determining  that  the  bank 
*85  liable  for  having  received  a  preference 
^JiiUTf  to  H  60a  ati<!  90b  of  the  bankrupt 
*ftof  July  ],  189S,  as  '*a  portion  of  Ita  chat 
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Biortgage  interest  In  said  logs,  the  sum 


^^  II  1^35.62  as  the  proceeds  of  the  sale  of 
*^^  portion  of  siiid  logs  known  as  the  'up- 
^'^n  logs/   on   which   log?   said   defendant 
Jc^er  held  any  chattel  mortgage,  and  whii^h 
*8s  were  never  transferred  to  said  dcfcDd- 
*^t.''  (4)  In  determining  that  tho  bank  \vjia 
*^ble  for  the  value  and  moneys  it  received 
*s  «  preference,  although    ihe  trustee   had 
|*ot  ejected    to    avoid    such    preference    by 
^'iBgijig  miit  to  recover  the  same,  and  had 
**ot  elected  to  avoid  such  preference  in  any 
'***nner.      (B)    And  in  holding  tbat,  in  de- 
termining a  question  of  preference,  it  was 
'^material,  under  the  bankrupt  act,  whether 
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the  bank  and  the  other  creditors  were  of 
the  same  class,  and  in  refusing  to  reverie 
the  judgment  l>ecause  of  the  error  of  the 
circuit  court  in  charging  the  jury  that  all 
of  the  creditors  were  of  the  same  class.  (6) 
In  its  construction  of  the  bankrupt  act  in 
the  following  particulars:  {al  In  holding 
that  a  transfer  made  within  four  months  of 
the  bankruptcy  proceedings,  which  enabled 
a  creditor  to  obtain  any  portion  of  his  debt, 
constitutad  a  preference,  {h)  That,  al* 
though  the  effect  of  the  transfer  in  question 
did  not  operate  to  give  the  bank  a  greater 
percentage  of  its  dehtii  than  other  creditors 
of  the  same  class,  such  transfer  constituted 
a  preference,  (c)  In  determining^  *by  such [528 J 
rules  of  construction  of  the  bankrupt  act, 
that  the  evidence  was  Bufficient  to  establish 
that  the  hank  had  reasonable  cause  to  be- 
lieve that  a  preference  was  intended.  (7) 
(S)  (6)  In  holding  that  the  bank  was  liable 
for  the  full  value  of  the  preference  received 
in  an  amount  in  excess  of  what  was  neces- 
sary to  pay  all  the  other  creditors  of  the 
bankrupt^  and  claims  of  fictitious  creditors 
and  claims  of  creditors  who  had  themaetvea 
received  preference,  and  in  not  limiting  the 
recovery  to  such  sum  as  would  be  suQicient 
to  pay  the  claims  of  creditors  whose  claims 
were  provable.  (10)  (11)  In  afErming  the 
judgment  against  the  bank,  and  sot  render- 
Ing  judgment  for  ft. 

^fr.  Jamea  WicMam  argued  the  cause, 
and^  with  Messrs,  Burr  W,  Jones  and  Frank 
R.  Fiirr,  filed  a  brief  for  plaintiff  in  error: 

The  decisions  of  this  court  are  numerous 
that  in  a  case  like  this  this  court  has  ju< 
risdiction. 

Factors'  &  T.  Ins.  Co.  v.  Murphy,  HI  U. 
S.  738,  28  L.  ed.  682,  4  Sup.  Ct.  Rep.  679| 
Traer  v.  Clews,  115  U.  S.  528,  29  L.  ed.  467, 
6  Sup,  Ct.  Rep.  155;  Dimock  v.  Revere  Cop- 
per Cb.  117  U.  B.  559,  29  L.  ed.  994.  fl  Sup. 
Ct.  Rep.  855;  Palmer  t,  Hussey,  Il9  U.  S, 
m,  30  L.  ed,  362,  7  Sup.  Ct.  Rep.  158;  Win* 
Chester  v.  HeiskcU,  110  U-  S.  450,  30  L.  ed. 
4G2,  7  Sup.  Ct.  Rep.  281;  Williams  v.  Heard. 
140  U.  S.  629,  35  L.  ed.  550,  11  Sup.  Ct. 
Rep.  885  i  Dushane  v,  Eeall,  161  XJ.  S.  513, 
40  L.  ed.  791,  Ifl  Sup.  Ct.  Rep.  037;  Me- 
Cormick  v.  Market  Nat.  Bank,  105  U.  S. 
5S8,  41  L.  ed.  817,  17  Sup,  Ct.  Rep.  433; 
Farmers'  &  M.  Ins.  Co.  v.  Dobney,  180  U. 
S.  301,  47  L.  ed.  821,  23  Sup.  Ct.  Hep.  565; 
Crawford  v.  Burke,  195  U.  S.  176,  49  L.  ed- 
147,  25  Sup.  Ct,  Rep.  9;  Kaufman  r.  Tred- 
way.  195  U.  S.  271,  49  L.  ed.  !O0,  25  Sup. 
Ct.  Rep.  33;  Thompson  v*  Fairbanks,  196 
U.  a  61fl,  49  L.  ed.  577,  25  Sup.  Ct.  Rep. 
300;  Humph rey  v.  Tatman,  108  U.  S.  91,  49 
L.  ed.  9o6,  25  Sup.  Ct.  ftep.  507, 

A  party  who  inaista  that  a  judgment  can* 
not   be   rendered  against   him  consist entlj 
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with  the  statutes  of  the  United  States  may 
be  fairly  held,  within  the  meaning  of  S 
709,  to  assert  a  right  and  immunity  under 
euch  statutes,  although  the  statutes  may 
not  give  the  party  himself  a  personal  or 
afHrmative  right  that  could  be  enforced  by 
direct  suit  against  his  adversary. 

Nutt  V.  Knut,  200  U.  S.  12,  60  L.  ed.  348, 
26  Sup.  Ct.  Rep.  216. 

In  Merchants'  Nat.  Bank  ▼.  Wehrmann, 
202  U.  S.  295,  50  L.  ed.  1036,  26  Sup.  a. 
Rep.  613,  where  it  appeared  that  a  na- 
tional bank  claimed  in  the  state  court  im- 
munity from  liability  under  the  United 
States  banking  laws,  it  was  held  that  such 
claim  was  sufficient  to  sustain  the  appel- 
late jurisdiction  of  the  United  States  Su- 
preme Court,  although  the  bank  did  not,  in 
the  first  instance,  anticipate  the  specific  and 
qualified  form  in  which  the  immunity  final- 
ly was  denied. 

When  it  appears  by  the  opinion  of  the 
state  supreme  court,  which  has  been  made  a 
part  of  the  record,  that  a  Federal  question 
was  there  raised  and  decided  against  the 
plaintiff  in  error,  that  is  sufficient  to  con- 
fer on  the  United  States  Supreme  Court 
jurisdiction  to  review  such  question. 

San  J"os<^  Land  &  Water  Co.  v.  San  Jos4 
Ranch  Co.  189  U.  S.  177,  47  L.  ed.  765,  23 
Sup.  Ct.  Rep.  487;  Mallett  v.  North  Caro- 
lina. 181  U.  S.  589,  45  L.  ed.  1015,  21  Sup. 
Ct.  Rep.  730;  Taylor,  Jurisdiction,  p.  450. 

The  certificate  of  the  state  supreme  court 
removes  any  doubt  that  might  otherwise 
exist  in  the  record  as  to  the  fact  that  the 
Federal  questions  involved  were  raised  and 
presented  in  the  state  court,  and  decided 
adversely  to  the  plaintiff  in  error. 

Cincinnati,  P.  B.  S.  &  P.  Packet  Co.  ▼. 
Bay,  200  U.  S.  179,  50  L.  ed.  428,  26  Sup. 
Ct.  Rep.  208;  .Merchants'  Nat.  Bank  v. 
Wohrmann,  supra. 

The  trystee  has  not  elected  to  avoid,  or 
brought  suit  to  recover,  any  preference  that 
the  bank  may  have  received,  and  the  judg- 
ment rendered  therefor  cannot  be  sus- 
tained. 

Pirie  v.  Chicago  Title  &  T.  Co.  182  U.  S. 
438,  45  L.  ed.  1171,  21  Sup.  a.  Rep.  906; 
Shuman  v.  Fleckenstein,  4  Sawy.  174,  Fed. 
Cas.  No.  12,826;  Brooke  v.  McCracken,  10 
Nat.  Bankr.  Reg.  461,  Fed.  Cas.  No.  1,932; 
Lyon  V.  Clark,  129  Mich.  381,  88  N.  W. 
1047;  Wright  v.  Skinner,  136  Fed.  694; 
Capital  Nat.  Bank  v.  Wilkerson  (Ind. 
App.)  72  N.  E.  247. 

A  preference  is  never  void,  but  only  void- 
able; and  no  one  but  the  trustee  can  elect 
to  avoid  it. 

Dyer  v.  Kratzenst^in,  103  App.  Div.  404, 
92  \.  Y.  Supp.  1012;  Lewis  v.  First  Nat. 
Bank,  46  Or.  182.  78  Pac.  990. 

A  creditor,  by  merely  receiving  the  void- 
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able  preference,  does  not  Tiolmte  anj  h| 
or  moral  right. 

Swarts  ▼.  Fourth  Nat.  Bank,  M  C  C 
387,  117  Fed.  U;  Swartz  ▼.  Frmnk,  181 1 
438,  82  S.  W.  60. 

Except  in  cases  of  fraud,  and  except 
to  the  right  to  recover  a  preferenee,  ; 
trustee  takes  the  property  of  the  baakn 
in  the  same  plight  and  condition  atliat  1 
bankrupt  himself  held  it,  and  subject 
all  the  equities  imposed  upon  it  in  the  hu 
of  the  bankrupt. 

Thompson  ▼.  Fairbanks,  196  U.  S.  5Ii 
626,  49  L.  ed.  577,  586,  25  Sup.  a.  Re| 
306;  York  Mfg.  Co.  v.  Casaell,  201  U.  S.^ 
352,  50  L.  ed.  782,  785,  26  Sup.  a.  Rep.  tfl 

If  the  notes  constituted  the  preferenn 
the  value  of  the  logs  and  lumber  wu  m 
material.  If  the  logs  and  lumber  eositi 
tuted  the  preference,  the  value  of  the  note 
was  not  material.  It  is  the  value  of  tki 
which  constitutes  the  preference,  and  no 
the  selling  price,  which  fixes  the  neuv 
of  liability  of  the  creditor  receiving  ne 
preference.  ^ 

Bankrupt  Act,  |  60b;  Russell  v.  Ftovel 
38  Wash.  651,  80  Pac.  837. 

The  transaction  was  in  the  nature  of  s 
absolute  payment  or  transfer,  and  not  i 
the  nature  of  a  mortgage  or  other  lie 
Where  the  lien  has  ripened  Into  an  ahsi 
lute  title  by  a  sale  of  the  property,  tl 
provisions  of  the  bankrupt  act  reUtiiif  1 
liens  no  longer  apply.  In  such  a  eus  tl 
remedy  of  a  trustee,  if  he  has  any,  ii  i 
treat  the  action  as  an  absolute  paymeit  < 
transfer,  and  bring  suit  therefor  nnder 
60b  of  the  bankrupt  act. 

Re  Bailey,  144  Fed.  214. 

Where  a  mortgage  is  given  in  part  for 
present  consideration,  and  in  psjt  for  t 
antecedent  debt,  it  has  been  f reqnentlj  be 
that  the  mortgage  is  valid  as  to  the  extc 
of  the  present  conditions,  but  invalid  to  t 
extent  of  the  antecedent  debt. 

City  Nat.  Bank  ▼.  Bniee,  48  C  C  A  Sa 
109  Fed.  69;  Re  aifford,  1S8  Fed.  475. 

In  such  a  case  the  recoTery  wooM  be 
the  property,  subject  to  any  valid  lim  ^ 
isting  thereon;  but  in  a  ease  of  this  kia 
where  the  creditor  reoeSvcd  aa  absolstepill 
ment,  any  relief  which  the  tmites  m^ 
obtain  must  be  nnder  |  60b,  nader  witf 
he  recovers  the  property  that  the  cnM 
received,  or  its  value. 

In  Swartz  v.  Frank,  supm,  it  was  UM 
that  where  the  trustee  waited  wtil  ilM 
the  year  had  expired  in  which  a  cnNI 
might  file  a  claim  in  the  bankruptcy  «irt 
before  bringing  any  suit  to  avoid  a  |MII 
ence,  the  trustee  was  estopped  bf  liil 
from  maintaining  such  suit. 

It  was  error  to  instruct  the  jwy  tfaii 
creditors  were  all  of  the  aaae  due. 

•M  «: 
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Dojb  T.  Milwaukee  Nat.  Bank,  54  C.  C. 
A.  P?,  116  Fed.  29a 

It  h^  been  frequently  held  tliat  a  p&y- 
atnt  to  a  ereditor  who  ib  entitled  to  pii 
oritT  hy  reason  of  having  a  claim  for 
wiges,  or  by  reason  of  hk  having  some 
dajm  placing  him  in  a  differeiit  clasB  from 
fltbtT  creditors,  did  not  coDHtitute  a  prefer- 
laci.  If  other  creditors  are  in  a  Bubse- 
focnt  dais,  they  are  not  Injured  by  the 
titoifer,  and  therefore  the  enforcement  of 
the  tnnsfer  does  not  enable  the  i^reditor 
RoeiTing  it  to  recover  a  greater  percentage 
cf  hk  debt  than  he  is  entitled  to. 

Ufeknd,  Bankruptcy,  2d  ed*  587;  Ool- 
iitr,  Bankruptcy,  4th  ed.  422;  Re  Henry  C 
Kii^Co.  113  Fed.  110;  Doyle  v.  Milwaukee 
M  Bank,  54  a  C.  A.  97,  116  Fed.  295^ 
EuoD  ¥,  Garrison,  36  Tex.  Civ.  App.  574» 
12  S.  W.  80a 

A  payment  or  transfer  by  an  insolvent 
<bbt&r  does  not  constitute  a  preference,  un- 
biE  rt  huA  the  effect  to  enable  one  creditor 
to  obtain  a  greater  percentage  of  his  debt 
tkn  (jtber  creditors  of  the  same  class. 

New  York  County  Nat.  Bank  v,  Massey, 
1^  U  a  13S,  48  L.  ed,  380,  24  Sup.  Ot,  Hop. 
IW;  Re  Henry  C  King  Co*  supra;  Swart  a 
t.  Fourth  Nat.  Bank,  54  C,  C,  A.  387,  117 
F«l  i;  Loveland,  Bankruptcy,  2d  ed,  572, 
5"?;  Collier,  Baakmptcy,  4th  ed*  422; 
Cbistopherson  v.  Oleson  (S.  D.)  102  N.  W; 
«85r  Sellers  v.  Hayes,  103  Ind.  422,  72  S.  E. 
^19:  Peterson  v.  Nash  Bros.  65  LMA.  344, 
^aa  A.  260,  112  Fed.  Sll^  Hastings  v. 
Fltiiin,  71  N.  J.  L.  311,  60  At!.  350. 

Mr,  C.  T.  Biindy  argued  the  cause,  and 
^^  Mr  R.  P,  Wilcox,  filed  a  brief  for  de- 
'eadsnt  in  error: 

Tils  court  has  no  jurisdiction  to  review 
t«  decision  and  judgment  of  the  supreme 
Knart  of  Wisconsin  in  this  case  unless  it 
^^rlj  appears  from  the  record. 

f»l  That  a  Federal  question  was  raised 
pj  the  plaintiff  in  error  in  the  state  court 
l*?  specially  setting  up  some  right,  claim, 
or  itttmunity  under  the  Federal  statutes. 

^if  V.  Baldwin,  106  U.  S.  485,  41  L.  ed. 

JW7,  17  Sup.   Ct,  Rep.   630;   OtiJiens'   Sav." 

Bint  T.  Owenshoro,  173  U.  S.  636,  43  L.  ed. 

%  Ift  Sup.  Ct.  Rep.  530;   Dewey  v.  Des 

ifoiaes,  173  U.  S.  193,  108,  43  L,  ed.  665, 

WB,  It  Sup.  Ct,  Rep.  379;  F.  G.  O^tley  Stave 

Co.  T.  Butler  County,  166  U,  S.  648,  654,  41 

^  id.  1149,   1161,    17    Sup.   a.   Rep.   709: 

*^ii  Ins.  Co.  V.   Polleys,   13  Pet,   157,   10 

I^id.  106;  11  Cyc.  Law  &  Proc.  p.  937  and 

«■«  cited;  Detroit  City  R.  €o.  v,  Guthurd, 

iWU.  B.  133,  29  L.  ed.  118,  5  ^up.  Ct.  Rep. 

811;  BoUn  r.  Nebraska,  176  U.  S.  S3,  91,  44 

t  id.  382,  385,  20  Sup.  Ct.  Rep.  287;  Locber 

^.  Sehroeder,  149  U.  S.  680,  37  L.  ed.  856.  13 

6up.  Ct.  Rep.  934;    Miller  v.  Texas,   153  U. 

a  635.  38  L.  ed.  812.  14  Sup.  a.  Rep.  874, 
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Chouteau  v.  Gibson,  111  U.  S.  200,  38  L.  ed. 
400,  4  Sup.  Ct.  Rep.  340;  Hagar  v.  Califor- 
nia, 154  U.  S.  639,  App^f.  and  24  L.  ed.  1044, 
14  Sup.  Ct.  Rep.  1186;  11  Cyc.  Law  &  Proc, 
p.  928  J  29  Am.  ^  Eng.  Enc.  Law,  p.  248; 
Beali  V,  Cone,  188  0.  S.  184.  47  L.  ed,  435, 
23  Sup.  Ct.  Rep.  276;  Home  for  Incurables 
V.  New  York,  187  U.  S.  155,  47  L.  ed.  117, 
63  L.R^.  329,  23  Sup.  Ct.  Rep.  84;  Dewey 
v.  Des  Moines,  173  0.  8.  193,  200.  43  L,  ed. 
605,  067.  19  Sup.  Ct.  Rep.  379;  Say  ward  v, 
Denny,  168  U.  S.  150,  39  L.  ed.  04  f,  15  Sup. 
Ct.  Rep.  777;  Smith  v.  Adsit,  16  Wall.  185, 
21  L,  ed.  310:  Famey  v.  Towie,  1  Black,  350, 
17  L.  ed.  210. 

(b)  That  the  question  so  raised  was  aa- 
tuftlly  decided  by  the  supreme  court  of  Wis- 
consin, adversely   to  plaintiff  in  error, 

Roby  y.  Colehour,  140  U.  S.  163,  159,  36 
L.  ed.  022,  024,  13  Sup.  Ct.  Rep.  47;  Capital 
Nat.  Rank  v.  First  Nat.  Bank,  172  V.  S, 
425,  43  L.  ed.  502,  19  Sup.  Ct.  Rep.  202- 
Green  Bay  k  M-  Canal  Co.  v.  Patten  Paper 
Co,  172  U.  S.  §8,  43  L.  ed.  364,  10  Sup.  Ct. 
Hep.  97;  Dewey  v.  Des  Moines,  173  U.  B. 
193,  43  L.  ed,  605,  19  Sup.  a.  Rep.  379. 

(c)  That  such  right,  title,  or  immunity 
8o  set  up  was  personal  to  plaintiff  in  error. 

29  Am.  &  Eng.  Enc.  Law,  p.  z4S  and  cases 
cited;  Fulton  v.  M'Affee,  16  Pet.  143,  10  L. 
ed.  018;  Burke  v.  Gaines,  19  How.  388,  15 
L.  ed.  655;  Missouri  e%  rel.  Carey  v.  An* 
driano,  138  U.  8.  490,  34  L.  ed.  1012,  11  Sup, 
Ct.  Rep.  385;  Texas  «i  P,  R.  Co.  v.  Johnson, 
161  U.  S.  81,  35  L.  ed.  81,  14  Sup.  Ct.  Rap, 
250',  De  Lamar*8  Nevada  Gold  Mtn.  Co.  v. 
Nesbitt,  177  U,  S,  523,  44  L.  ed.  872,  20  Svip. 
Ct.  Rep.  715;  Kizer  v.  Texarkana  &  Ft.  S. 
R.  Co.  179  U.  S.  190,  45  L.  ed.  152,  21  Sup. 
a.  Rep.  100. 

(d)  That  such  question  was  presented 
and  right  claimed  by  pleading*  motion,  ex- 
ception, or  other  action,  which  is  part  of 
the  record,  showing  that  the  alleged  Fed- 
eral question  was  clearly  presented  to  and 
passed  upon  by  the  state  court. 

BoUn  V.  Nebraska,  176  U.  S,  83,  44  L.  ed. 
3l2,  20  Sup.  Ct.  Rep.  287;  Otizens'  Sav. 
Bank  v.  Owenshoro,  173  U.  S.  630,  43  L.  ed, 
S40,  19  Sup.  Ct.  Rep.  530;  Duncan  v.  Mis- 
souri, 162  U.  S.  377>  38  L.  ed.  485.  14  Sup. 
Ct.  Rep.  670;  Layton  v.  Missouri,  187  U.  S. 
359,  47  L.  ed.  215,  23  Sup.  a.  Rep.  137; 
Jatobi  T.  Alabama,  187  U.  S.  133,  47  L.  ed. 
106,  23  Sup.  Ct.  Rep.  4S;  Baldwin  v.  Kan^ 
sas,  129  U.  S.  52,  32  L.  ed.  040,  9  Sup.  Ct. 
Rep.  103;  Spies  v.  Illinois  (Ex  parte  Spies) 
123  U.  S.  131,  31  L.  ed.  80,  8  Sup.  Ct.  Rep, 
21;  Mntual  L.  Ins.  Co.  v.  MoGrew.  188  O. 
S.  309,  47  L.  ed.  485,  63  L.R.A.  33,  23  Sup. 
Ct.  Rep.  375- 

And  it  is  equally  apparent  that,  in  de- 
termining what  is  shown  by  the  record,  for 
the  purpose  of  determining  jurisdiction,  no 
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proceeding  subsequent  to  the  entry  of  the 
judgment  appealed  from  constitutes  any 
part  of  the  record.  This  rule  eliminates 
entirely 

fa)  A  certificate  of  the  chief  justice  of 
the  state  of  Wisconsin,  sent  to  this  court 
as  a  supplemental  return,  since  the  filing  of 
the  pending  motion. 

11  Cyc.  I^w  &  Proc.  p.  939  and  cases 
cited;  Powell  v.  Brunswick  County,  150  U. 
S.  433,  37  L.  ed.  1134,  14  Sup.  a.  Rep.  166; 
Sayward  v.  Denny,  158  U.  S.  180,  39  L.  ed. 
941,  15  Sup.  Ct.  Rep.  777;  Henkel  v.  Cincin- 
nati. 177  U.  S.  170,  44  L.  ed.  720,  20  Sup. 
Ct.  Rep.  573;  Home  for  Incurables  v.  New 
York,  supra;  Winous  Point  Shooting  Club 
T.  Caspersen,  193  U.  S.  189,  48  L.  ed.  675, 
24  Sup.  Ct.  Rep.  431;  Fullerton  v.  Texas, 
196  U.  S.  192,  49  L.  ed.  443,  25  Sup.  Ct.  Rep. 
221 ;  Allen  ▼.  Arguimbau,  198  U.  S.  149,  49 
L.  ed.  990,  25  Sup.  Ct.  Rep.  622;  Marvin  ▼. 
Trout.  199  U.  S.  212,  50  L.  ed.  157,  26  Sup. 
Ct.  Rep.  31;  Rector  r.  City  Deposit  Bank 
Co.  200  U.  S.  405,  50  L.  ed.  527,  26  Sup.  a. 
Rep.  289. 

(b)  The  petition  for  rehearing  addressed 
to  the  state  court. 

Lagrange  v.  Chouteau,  4  Pet.  287,  7  L.  ed. 
861 ;  Susquehanna  Boom  Co.  v.  West  Branch 
Boom  Co.  110  U.  S.  57,  28  L.  ed.  69,  3  Sup. 
Ct.  Rep.  408;  Simmerman  v.  Nebraska,  116 
U.  S.  54,  29  L.  ed.  535,  6  Sup.  Ct.  Rep.  333; 
Harding  v.  Illinois,  196  U.  S.  78,  49  L.  ed. 
394,  25  Sup.  Ct.  Rep.  176;  11  Cyc.  Law  & 
Proc.  p.  936;  Sayward  v.  Denny,  supra; 
Loeber  v.  Schroeder,  149  U.  S.  580,  37  L.  ed. 
856,  13  Sup.  Ct.  Rep.  934;  Miller  v.  Corn- 
wall R.  Co.  168  U.  S.  131,  42  L.  ed.  409,  18 
Sup.  Ct.  Rep.  34;  Fullerton  ▼.  Texas,  supra; 
Turner  v.  Richardson,  180  U.  S.  87,  45  L.  ed. 
438,  21  Sup.  Ct.  Rep.  295;  Meyer  v.  Rich- 
mond, 172  U.  S.  82,  43  L.  ed.  374,  19  Sup. 
Ct.  Rep.  106;  French  v.  Taylor,  199  U.  S. 
274,  50  L.  ed.  189.  26  Sup.  Ct.  Rep.  76; 
Corkran  Oil  &  Development  Co.  v.  Arnau- 
det,  199  U.  S.  182.  50  L.  ed.  143,  26  Sup. 
Ct.  Rep.  41. 

(c)  The  petition  for  the  allowance  of  a 
writ  of  error  to  this  court. 

11  Cyc.  Law  &  Proc.  p.  938;  California 
Powder  Works  v.  Davis,  151  U.  S.  389,  38 
L.  ed.  206,  14  Sup.  Ct.  Rep.  350;  Sayward 
V.  Denny,  supra;  Warfield  v.  Chaffe,  91  U. 
S.  690,  23  L.  ed.  383;  Clark  v.  Pennsylvania, 
128  U.  S.  395,  32  L.  ed.  487,  9  Sup.  Ct.  Rep. 
113;  Butler  v.  Gage,  138  U.  S.  52,  34  L.  ed. 
869,  11  Sup.  a.  Rep.  235;  Corkran  Oil  & 
Development  Co.  v.  Amaudet,  supra;  11 
Cyc.  Law  &  Proc.  p.  936;  Johnson  v.  New 
York  L.  Ins.  Co.  187  U.  S.  491,  47  L.  ed. 
273,  23  Sup.  Ct.  Rep.  194;  Simmerman  v. 
Nebraska  and  French  v.  Taylor,  supra;  Chi- 
capro.  I.  &  L.  R.  Co.  V.  McGuirc,  196  U.  S. 
129.  49  L.  ed.  413,  25  Sup.  Ct.  Rep.  20a 
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(d)  The  assignments  of  error 
this  court. 

11  Cyc.  Law  &  Proc.  p.  938  ■ 
cited;  Fowler  v.  Lamson,  164  U.  C 
L.  ed.  424,  17  Sup.  Ct.  IU9.  112;  H 
Illinois,  supra;  Cornell  ▼.  Green,  ] 
75,  41  L.  ed.  76,  16  Sup.  a.  Rep.  f 
souri  P.  R.  Co.  v.  Fitzgerald,  160  1 
575,  40  L.  ed.  536,  540,  16  Sup.  Ct  ] 
Corkran  Oil  &  Development  Co.  ▼. . 
and  French  v.  Taylor,  supra. 

It  was  immaterial  how  the  prefei 
given.  If,  through  the  mortgage! 
sale,  agreement,  or  otherwiae,  the 
in  error  was  paid,  either  dir 
Young,  or  by  Waters -Clark  Loml 
pany,  who  purchased  his  property 
time  within  the  prohibited  period 
received  such  payment  with  gnflt; 
edge,  it  is  liable  for  the  amount  it 

Stem  V.  Louisville  Trust  Co.  50 
367,  112  Fed.  501;  Western  Tie  A 
Co.  V.  Brown,  64  C.  C.  A.  256,  129  1 
Swarts  V.  Fourth  Nat.  Bank,  54 
387,  117  Fed.  1;  Mishawaka  Woo 
Co.  V.  Powell,  98  Mo.  App.  530,  72  S 

Courts  have  been  frequently  cat 
to  pass  upon  devices  and  schemes 
one  at  bar,  intended  to  cover  ille] 
erences,  and  uniformly  hold  tl 
scheme  resulting  in  one  creditor  1 
directly  or  indirectly,  any  part  of 
in  excess  of  the  amount  other  ere 
the  same  class  would  receive  by 
distribution,  is  void. 

Re  Stein,  16  Nat.  Bankr.  Reg.  i 
Cas.  No.  18,352;  Fleming  ▼.  Andrew 
632;  Re  Beerman,  112  Fad.  OM;  I 
First  Nat.  Bank,  122  Iowa,  44S,  8 
284;  Hackney  v.  First  Nat.  Bank, 
588,  94  N.  W.  806,  98  N.  W.  412; 
V.  Hargreaves  Bros.  8  Neb.  (Unof.! 
N.  W.  626;  Re  Belding,  110  Fed.  11 

It  is  too  clear  to  admit  of  reaeon 
troversy,  that  if  a  creditor  neeii 
rity  for  the  payment  of  hit  daiai 
has  the  same  standing  aa  other 
for  the  balance  of  hie  daim  u  I 
have  if  the  tranaaction  won  tbIU 
feet  will  necessarily  be  to  give  n 
itor  an  undue  advantage  and  a  p 
within  the  meaning  of  the  baakni 

Toof  V.  Martin,  IS  Wall.  46, 80  L 

The  whole  question,  however,  as  t 
er  or  not  the  officer*  of  the  bank 
sonable  cause  to  believe  that  Ti 
tended  by  the  sale  to  give  It  a  pi 
or  reasonable  cause  to  beUera  thil 
getting  a  preference,  ii  purely  a 
of  fact  for  the  jury,  and  tka  Ji 
found,  on  ample  eTidence,  agalMk 
in  error. 

Crittenden  ▼.  Barton,  60  Appu  1 
69  N.  Y.  Supp.  660;  GiddiBgi  ▼. 


Ead  Claihe  Nat.   Bane  v.  Jackman* 
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DHL  III  Ft^L  Cas.  No.  5,405;  Re  Farsyth, 
7  M.  Ikfikr^  Reg.  174,  Fed.  Cas.  No.  4,048; 
Ei  Mf-Dtjnougli,  3  Hftt.  Bankr.  Reg.  221, 
M  L'As,  No.  8J75;  Re  Eggert,  43  C.  C.  A, 
1»  102  Fed.  735  J  He  Grahatii,  110  Fed.  135; 
Hicksey  r.  Raymond  Bros.  Clarke  Co*  68 
m.  m,  U  N.  W,  822;  Bard&s  v.  Firit 
Kit  Bank,  122  Iowa,  443,  9§  N.  W.  2S4. 
A  demand  is  not  neeesaarj. 
4  Ctc.  Law  *  Proc,  p.  243 ;  Bull  v.  Hough - 
Ion.  65  CkU  422,  4  Pac.  520;  Crampton  v. 
YiMa  M&rVle  Co,  60  Vt.  291,  1  L.R.A.  120, 
15  AU,  153;.  Goldberg  v.  Harlan,  33  Ind, 
App.  465,  57  N.  E.  707;  Barbour  v.  Priest, 
1030.  S.  293,  26  L.  ed.  478 1  Toot  y.  Martin, 
taprt. 

5i!mrs.  W,  P.  Bartlett,  C.  T.  Biindj,  and 
R.  P.  WikoK  filed  a  separate  brief  for  de- 
kodini  in  error  on  motion  to  disnaifls  tbe 
trrit; 

To  give  the  Supreme  Court  jurisdiction 
It  rDii»i  appear  by  the  record  that  a  Federal 
qtotifliB  is  involved. 

Zadig  V.  Btldwin.  168  U.  S.  485,  41  h,  ed. 
1087,  17  Sup.  a.  Rep.  e3&;  Citizens'  Sav. 
Biolc  T.  Owensboro»  173  U.  S.  636,  43  L.  ed. 
Mft.  19  Sup,  Ct.  Rep.  SaO,  571 ;  Dewey  v. 
Bw  Mmnes,  173  U.  S.  193.  108,  43  L,  ed. 
163,  6ii6,  19  Sup,  Ct,  Rep.  379;  F,  G. 
Oilej  Stave  Co.  7.  Butler  County,  106 
U,  S.  648,  654,  41  U  ed.  1140,  1151,  17 
Sup.  a  Rep.  709. 

In  order  to  biing  a  ca«e  from  the  state 
«QrE  to  the  United  Stated  Supreme  Court 
for  r«?iew,  it  m  necesBAjy  that  the  record 
*iw>ii]d  show  that  the  point  giving  jurbdic- 
UoD  HTM  raised  and  decided  in  the  court  be- 
bt. 

Detroit  aty  R.  Co.  v.  Guthard,  114  U.  S. 
133,  29  L.  ed.  118,  5  Sup.  Ct.  Rep.  811 ;  Bolln 
».K&bra5ka,  176  U.  S.  S3,  01,  44  L.  ed.  382, 
385,20  Sup.  Ct.  Rep.  287;  Miller  v.  Tescas, 
l33  U.  8.  535,  38  L.  ed.  812,  14  Sup.  a. 
%874;  Chouteau  v,  Gibson,  111  IT.  S.  2(M), 
^  L  ed.  400,  4  Sup.  Ct.  Rep.  340;  Hagar 
'■  California,  154  U.  S.  630,  and  24  L.  ed. 
lIHl.  14  Sup.  Ct.  Rep.  1186;  Loeber  v. 
Schnscder,  lift  U.  S.  580,  37  L.  ed.  856,  13 
%a  Rep.  934, 

^ere  it  does  not  appear  in  any  part  of 

^  record  that  any  Federal  quest  ion  was 

•**utUy  presented  for  consideration,  or  in 

wy  way  Feiied  on,  in  the  atate  court,  be- 

f^T*  the    final    judgment    from    which    the 

^t  of  error  has  been  taken,  the  fact  that, 

*^t«r  the  final  judgment,  and  in  the  petition 

^r  a  writ  of  error,  a  Federal  question  waa 

planted,  will  not  give  the  Surkf^'nie  Court 

j«ri9dietioii,  ami  the  writ  will  bt*  drfimisaed. 

lohnaon   v.  New  York  L,  Ins.  Co.  187  U, 

^  i91,  47  L.  ed.  273,  23  Sup.  Ct.  Rep,  194; 

^immermann  v.  Nebraska,  116  U.  S.  54,  29 

t.  *d,  535.  6  Snp.  Ct.  Rep.  333,  i 

A  PpderaJ  quetilion  cannot  be  raided  for  I 
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the  first  time  by  a  petition  for  rehearing 
after  judgment  in  the  highest  court  of  the 
state,  so  a«  to  bring  the  case  within  the 
appellate  jurisdiction  of  the  United  States 
Supreme  Court. 

Capital  Nat.  Bank  7.  First  Nat.  Bank, 
172  U.  S.  425,  43  L.  ed.  502,  19  Sup.  a.  Hep. 
202;  Miller  v.  Cornwall  E,  Co.  168  tJ.  S.  131, 
42  L-  ed.  409,  18  Sup.  Ct.  Rep.  34;  Sayward 
V.  Denny,  158  U,  S.  180,  39  L.  ed.  941,  15 
Sup.  Ct.  Rep.  777 ;  Loeber  v,  Schroeder,  149 
U,  S.  580,  37  L.  ed,  856,  13  Sup,  Ct.  Rep.  934. 

To  give  the  Supreme  Court  jurisdiction 
it  muBt  appear  that  the  plaintiff  in  error 
set  up  and  claimed  some  rights  privilege, 
or  immunity  under  a  Federal  statute,  and 
that  such  right,  privilege,  or  immunity  was 
denied  by  the  judgment  of  the  state  court 
sought  to  be  reviewed. 

Home  for  Incurables  v.  New  York,  187  U, 
S.  155,  47  L.  ed.  1117,  63  L.R,A.  329,  23  Sup. 
Ct.  Rep.  84 1  Dewey  T.  Des  Moines,  173  U. 
S.  103,  200,  43  L.  ed.  665,  867.  19  Sup.  Ct, 
Rep.  370;  Sayward  v.  Denny,  158  U.  S.  180, 
30  L.  id.  941,  15  Sup.  Ct.  Rep.  777;  Smith 
r.  Adait,  16  Wall.  185,  21  L.  ed.  310;  Far- 
niy  V,  Towle,  1  Black,  350,  17  L.  ed.  216. 

The  title ^  right,  privilege,  or  immunity 
claimed  must  be  personal  to  the  pbintiBT  in 
error.  He  is  not  entitled  to  review  wherQ 
the  title,  right,  privilege,  or  immunity  w«* 
asserted  by  the  other  party,  and  the  decl* 
sion  was  in  favor  of  that  party  and  ad- 
verae  to  himself, 

De  Lamar *s  Nevada  Gold  Min.  Co,  v.  Ne*- 
bitt,  177  U.  S.  523,  44  L.  ed.  872,  20  Sup.  Ct. 
Rep.  716 ;  Texas  *  P,  R.  Co.  v.  Johnson,  151 
tJ.  S,  81,  38  L.  ed.  81,  14  Sup.  Ct.  Eep.  250; 
Kizer  v.  Teiarkana  &  Ft.  S.  R.  Co.  179  U. 
S.  109,  45  h.  ed.  152,  21  Sup.  a.  Rep.  100; 
Missouri  ex  reL  Carey  ?.  Andriano,  138  0, 
S.  406,  34  L.  ed.  1012,  11  Sup.  Ct.  Rep,  385. 

Mere  questions  of  fact  present  no  Federal 
question  and  the  findings  of  the  jury  are 
verities  in  this  court. 

Smiley  v.  Kansaa,  106  U.  S.  447,  40  L.  ed. 
546,  25  Sup.  Ct.  Rep.  280;  Kanfman  v.  Tred- 
way,  195  U.  S.  271,  49  U  ed.  190,  25  Sup. 
Ct,  Rep,  33;  Dower  v.  Richards,  151  U.  S. 
658,  38  L.  ed.  305,  14  Sup.  Ct.  Rep,  452; 
Western  U.  Teleg.  Co.  v.  Cali  Pub.  Co,  181 
U.  S.  92,  45  L.  ed.  765,  21  Sup.  Ct,  Rep.  56L 

Mr.  Justice  McKenia,  after  stating  the 
case  a^  abovei  delivered  the  opinion  of  the 
court : 

A  motion  is  made  to  dismiss  on  the 
ground  that  the  record  'presents  nothing  but[53S] 
questions  of  fact.  It  is  cont ended  that  nei- 
ther in  the  pleadings  of  the  bank  nor  in  any 
way  was  any  right,  privilege,  or  immunity 
under  a  Federal  statute  specifically  set  up 
or  clnimed  in  the  state  courts.  The  only 
questions  presented  by  the  pleadings,  it  ii 
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virged,  were,  did  the  bankrupt  give  the  bank 
a  preference,  and  did  the  bank  accept  it 
with  reasonable  grounda  to  believe  that  a 
preference  was  intended?  The  supreme 
court,  however,  considered  the  pleadings  to 
have  broader  meaning,  and  answered  some 
of  the  contentions  of  the  bank  by  the  con- 
struction it  gave  to  the  bankrupt  act.  The 
ease,  therefore,  comes  within  the  ruling  in 
Nutt  V.  Knut,  200  U.  S.  12,  50  L.  ed.  348, 
26  Sup.  Ct.  Rep.  216.  It  was  there  said: 
''A  party  who  insists  that  a  judgment  can- 
not be  rendered  against  him  consistently 
with  the  statutes  of  the  United  States  may 
be  fairly  held,  within  the  meaning  of  S  709 
(U.  S.  Comp.  Stat.  1901  p.  575),  to  assert 
a  right  and  immunity  under  such  statutes, 
although  the  statutes  may  not  give  the 
party  himself  a  personal  or  affirmative  ri*rht 
that  could  be  enforced  by  direct  suit  against 
his  adversary."  See  also  Rector  v.  City 
Deposit  Bank  Go.  200  U.  S.  405.  50  L.  ed. 
627,  26  Sup.  Ct.  Rep.  289. 

On  the  merits  of  the  case  we  start  with 
the  facts  established  against  the  bank,  that 
the  property  of  Young,  at  the  time  he  exe- 
cuted the  chattel  mortgages  and  when  he 
executed  the  deed  to  the  luml>or  company, 
at  a  fair  valuation,  was  insufficient  to  pay 
his  debts,  and  that,  by  the  execution  of 
those  instruments,  and  the  transfer  of  his 
property  effected  thereby,  he  intended  to 
give  the  bank  a  preference  over  his  other 
creditors,  and  that  the  bank  had  reasonable 
cause  to  believe  that  he  intended  thereby  to 
give  it  a  preference,  and  to  enable  it  to  ob- 
tain a  greater  percentage  of  its  debt  than 
any  other  creditor  of  Young  of  the  same 
class.  These,  then,  are  the  prominent  facts, 
and  seemingly  justified  the  judgment. 
Against  this  result  what  does  the  bank 
urge?  It  urges,  first,  that  there  is  included 
in  the  judgment  the  sum  of  $1,335.62.  the 
net  proceeds  of  the  sale  of  certain  logs, 
called  the  "up-river  logs.''  which,  it  is  con- 
[533] tended,  were  not  covered  by  either  of  Vhe 
mortgages,  and  that  the  supreme  court,  in 
its  opinion,  apparently  supposed  that  those 
logs  were  covered  by  the  mortgages,  and 
erred  in  giving  judgment  therefor.  This  is 
a  misunderstanding  of  the  opinion.  While 
the  court  did  not  explicitly  di^tinguish  be- 
tween the  mortgages  and  the  deed  to  the 
lumber  company,  we  think  it  is  clear  that 
the  court  regarded  the  deed,  and  what  was 
to  be  done  under  it.  as  the  consummation  of 
the  "legal  wrong,"  to  use  the  language  of 
the  court,  which  went  back  to  the  time  of 
the  mortgages.  In  other  words,  that  the  up- 
river  logs  as  well  as  the  other  property  were 
conveyed  to  the  lumber  company  for  the  pur- 
pose of  giving  a  preference  to  the  bank. 

The  bank  also  attempts  to  urge  against 
this  conclusion  the  ditterent  views  expressed 
604 


by  the  trial  court  and  tbit  saprame  oovt, 
upon  the  finding  of  iU  Jozy  m  to  tho  idfr^ 
tion  which  the  lumber  company  stood  to  tA% 
bank.    The  jury  fonnd,  in  ansnw  to  qm^ 
tions  4  and  5,  that  the  Inmber  ooMpo^^ 
acting  for  the  bank,  took  the  Iflgml  title  f^ 
the  benefit  of  the  latter  nnder  an  agnca^^ 
with  Young  and  the  bank  to  aeeount  t»  // 
for  a  portion  of  the  proeeeda.     Ike  tifaf 
court  said  that  this  was  not  a  finding  *tkl 
the  lumber  oompany  was  the  agent  of  tit 
bank."    The  sn^eme  ooort  thought  thsttk 
jury  "pretty  clearly  decided"  that  the  biik 
was  a  principal  and  the  lumber  compssr  % 
mere  agent"  in  the  matter.    It  is  tm'thi 
supreme  court  immediately  added:    "Hbv- 
ever,  the  evidence  seems  to  clearly  estsUMh 
that    the    lumber  oompany  purchaMd  tki 
property  from  Young  in  the  regular  coom 
of  business,  without  any  understaadinf  iritt 
the  defendant,  other  than  that  its  istmil 
in  the  property  as  mortgagee  and  dtiniBt 
under  numerous  statutory  labor  UensihosU 
be  recognized,  and  the  equivalent  thsitof  k 
money  delivered  to  it  out  of  the  pRMMdl' 
[125  Wis.  478.  104  N.  W.  102.]     And  Hk 
was    deemed    sufficient    to    aoeompliih  the 
preference  which  Young  intended  to  gin  tli 
bank.    The  court  passed  over,  as  not  iBpor 
tant,    the    distinction    between   the  isM 
given  by  the  lumber  company  to  Toog  Si 
the  purchase  price  of  the  lumber. 

"These  minor  matters  out  of  the  m^,  s^PM 
come  to  the  more  important  contcntiaM  rf 
the  bank.    These  contentions  are 
in  the  form  of  questions,  the  first  of 
is:    *'Can  a  trustee   in  bankruptcy,  ssto 
the  provisions  of  the  bankrupt^  set,  kv- 
fully  maintain  a  suit  to  reoover  ths  niM 
of  a  voidable  preference  without  fint  sM- 
ing  to  avoid  such  preference  by  aotlet  to 
the  creditor  receiving  such  prefereaes.  ui 
by  demand  for  its  return  T" 

'it  is  urged  by  the  bank  thatiteaaaot,ttl 
to  sustain  this  contention,  that  a  pisfsiMi 
is  not  void,  but  voidable.  And  voidaUiMb- 
ly  at  the  election  of  the  tmsteOt  who  Bitf 
indicate  a  purpose  to  do  so.  The  aigiv^ 
is  that,  a  preference  being  voidable,  ths«ii* 
itor  receiving  it  is  not  in  default  ntiiit 
fail  to  or  refuse  to  surrender  it  on  doMli 
Prior  to  that  time  his  possession  ii  ri^tf^ 
and  lawful,  and  he  is  not  guilty  of  fl| 
wrong,  tort,  or  conversion.  And  tte  ^ 
mand,  it  is  further  urged,  must  be  ■■* 
before  suit,  for,  it  seema  also  to  be  i» 
tended,  that  the  creditor  must  he  |i«fi  ' 
opportunity  to  exercise  the  eleetioa  gN* 
him  by  subdivision  g  of  f  67  of  the  baski^ 
act  to  surrender  the  preference  and  ffsw* 
claim.  We  say,  "seems  to  be  eontoMlBi*^  ' 
cause  we  are  not  dear  that  ccranstl  ^^  m 
bank  dsims  that  the  ri^U  of  a  enditir^  ! 
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!r  iff   depe&d    upon    tbe    action    of    tlie 
TUt««*    Counsel  sayt 

'^e  b&&knipt  flct,  therefore,  ootatem- 
l&tM  UiAt  the  trustee  shall  ex^erdae  his 
%tt\\fm  &B  to  whether  or  not  he  ahall  avoid 
,  {tttference,  aiKl  it  also  contemplates  th»t 
^  crtditor  reeejTJng  such  alleged  prefer- 
rece  mujl  exercise  an  election  as  to  what 
soiiiie  h«  BhaJl  take.  Until  the  trustee  ex- 
&nd)M  hiM  election,  no  cause  of  action  ac- 
BiM.  The  creditor  is  not  called  upon  to 
riflit  what  course  he  fihall  take  until  the 
tiutee  hu  aeted.  It  therefore  follows  that 
fcki  trustee  should  exercise'  his  clecrtion  and 
^ilf  Ma  demand  before  commencing  suit." 
Jmi  thkt  it  is  argued,  is  more  than  a 
Bxtf  qieation  of  fttate  practiee^  and  in- 
vdf&  the  qui?stion  whether  the  property 
iTiflsiitiiip'  of  thp  alleged  preference  iS  aaj 
fiTt  «f  the  trust  'estate.  If  It  be  intend^ 
hj  tbi§  to  assert  that  the  action  of  the 
endltor  under  57g  is  to  wait  upon  or  de- 
P^i  upon  the  action  of  the  trust es  under 
I  R)»  we  do  not  assent,  and  nothing  can  be 
dwiiftcefj,  therefore,  from  the  supposed  rela- 
tkm  of  tho^e  sections  as  to  the  necessity  of 
k^mand  before  suit.  We  do  not  see  how 
loeh  &  demand  can  even  be  an  element  in 
h  coDsideratiou  of  the  creditor^  whether  he 
nil  iurreoder  the  preference  and  prove  his 
fcht  The  right  of  surrender  exists  as  well 
fttf  tujt  »s  before  suit.  Keppel  v.  Tiffin 
ir*  Bank,  107  U.  S.  336,  49  h,  ed.  790,  25 
ip,  Ct,  Kep,  44a, 

ladependenlly  of  euch  oonsiderAtions, 
letber  the  election  by  a  trustee  to  avoid 
preference  should  be  exercised  by  a  de- 
Lzui  before  suit  or  can  be  exercised  bj  the 
%  itaell  might  he  difBcult  to  determine  if 
were  necessary  on  the  record.  1  Chitty^ 
176,  and  cases  cited;  Shu  man  v.  Fleck- 
Hein,  4  Sawy,  174,  Fed.  Cas.  No.  12,826- 
Doke  T.  McCraken  Fed,  V^s.  No.  1,932  [ 
ight  V.  Skinner,  136  Fed.  094;  Goldberg 
HArlan,  33  Ind,  App,  405,  67  H.  E.  707. 
I  we  do  not  think  it  is  open  to  the  hank 
urge  the  first.  The  bank,  it  is  true,  de- 
TT@d  to  the  complaint  and  urged  aa  a 
und  of  demurrer  the  absence  of  an  aJIe- 
ion  of  A  demand.  But  the  bank  did  not 
ad  on  the  demurrer.  It  answered,  and 
only  trayersed  the  allegations  of  the 
intifl't  but  set  up  an  independent  defense, 
1  showed  that  a  demand  would  have  been 
f^t^ilingp  and  a  demand  is  not  necessary 
■re  It  is  to  be  presumed  that  it  would 
e  been  unavailing.  Davenport  v.  Ladd,  3S 
in.  545>  38  N.  W,  622;  Eo^^le  v%  Gordon, 
Can.  31,  17  Pac.  S57.  Besides,  it  appears 
t  A  demand  was  made  before  iuit.  In 
!TiiiiQinj  from  what  date  interest  should 
rfyen    Ihe   trial   court   saidr      "There  is 


evidence  of  a  demand,  hut  I  think  only  a 
short  time  elapsed  until  action  was  com- 
menced, so  that  it  will  make  little  differene^ 
wh Ciller  interest  is  computed  from  the  timo 
of  the  demand  or  tha  eommen cement  of  tlM 
action.'* 

The  trial  court  instructed  the  jury  luh- 
stantially,  in  the  words  of  subdivision  a  of  . 

{  60  of  the  bankrupt  act,  as  *to  when  at&SOl 
debtor  should  be  deemed  to  have  given  a 
preference,  and,  in  explanation  of  the  in' 
tention  of  the  debtor,  said  to  ^intend  to 
prefer  would  be  to  rnake  a  transfer  for  the 
purpose  of  enabling  tbe  bank  to  obtain  a 
greater  percentage  of  its  debt  than  any 
other  debtors  of  the  same  class."  And,  de- 
fining this  class  of  creditors^,  said  further; 
**So  far  as  creditors*  rights  are  involved  In 
this  actioUt  they  are  alt  of  the  same  class^ 
by  which  is  meant  they  would  receive  the 
same  percentage  of  their  claims.  Claima  for 
taxes  or  wages  within  certain  times,  so  aa 
to  he  preferred,  would  be  of  a  different  elasi. 
But  claims  of  general  creditors,  like  those 
approved  in  the  Young  bankruptcy  proceed- 
ings, art  all  of  the  same  class."  Ihe  bank 
excepted,  and  assigned  as  error  the  charge 
that  all  of  the  creditors  were  of  the  sama 
claaa.     Disposing  of  tbe  assignment  the  au-  * 

preme  court  said:  '^Whether  that  is  right 
or  wrong  does  not  seem  to  in  any  way  con- 
cern the  case.  This  action^  as  we  have  in- 
dicatedf  is  simply  one  in  trover  to  recover 
the  value  of  property  which,  as  is  alleged^ 
waSp  in  fraud  ui  the  bankrupt  act^  wrong- 
fully converted  by  defendant  to  its  own 
usr.  Wb ether  there  wua  one  or  more 
classes  of  creditors^  and  in  what  manner 
tbe  property  sought  to  he  recovered  would, 
if  the  suit  were  successful,  be  administered, 
did  not  vary  in  the  aligbteat  degree  the  le^ 
gal  rights  of  the  plalntiC  If  the  property 
was  obtained  by  tbe  defendant  in  fraud  of 
the  bankrupt  act,  plaintiff  was  entitled  to 
recover  the  flame,  and  this  is  tne  only  ques- 
tion involved/"* 

The  bank  contests  this  view^  and  contends 
that,  if  acoepted,  ^it  would  be  impossible 
to  ascertain  whether  or  not  the  preference 
had  been  received  without  first  determining 
the  <|uestion  of  whether  the  enforcement  of 
the  transfer  would  enable  the  bank  to  re* 
cover  a  greater  percentage  of  its  debt  than 
other  creditors  of  the  same  class."  But 
there  is  a  question  of  fact  to  he  considered. 
It  was  a  question  of  fact  what  claims  were 
proved  against  the  estate.  At  the  trial  th^ 
learned  judge  who  presided  described  then 
in  his  ins  true  tion«  ai  claima  of  general  cred- 
tora.  In  his  memf^randum  opinion  "he  Haid[537j 
that,  from  his  minutes  and  the  statements 
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of  the  evidence  in  tlie  briefs  of  counsel,  he^ 
was  inclined  to  believe  that  the  point  was 
not  well  taken  that  the  evidence  did  not 
■how  that  the  effect  of  the  enforcement  of  ' 
the  transfer  would  be  to  enable  the  bank  to 
obtain  a  greater  percentage  of  its  debt  than 
•ther  creditors  of  the  same  class.  The  bank, 
in  its  brief  in  this  court,  says,  ''certain 
other  claims  were  filed  and  allowed  in  the 
bankruptcy  proceedings  as  preferred  claims. 
These  were  probably  claims  for  wages  after 
the  time  of  the  transfers  in  question."  In 
the  list  of  claims  referred  to  some  only  are 
marked  preferred.  But,  granting  that  they 
all  were,  they  were  represented  by  the  trus- 
tee. 

The  other  questions  propounded  by  the 
bank  are  based  on  the  sixth  assignment  of 
error.  We  will  not  examine  the  arguments 
of  counsel  for  the  bank  in  detail.  Their 
fundamental  contention  is  that  the  transfers 
to  the  bank  were  not  invalid  as  a  prefer- 
ence if  their  enforcement  would  not  operate 
to  give  the  bank  a  greater  percentage  of  its 
debt  than  other  creditors  of  the  same  class 
would  receive.  And  such,  it  is  further  con- 
tended, was  not  the  result,  and  it  is  inti- 
mated that  claims  of  possible  and  fictitious 
creditors  were  in  effect  considered.  But  this 
contention  encounters  the  facts  found  by 
the  jury  and  the  trial  court.  We  have  al- 
ready seen  what,  in  the  opinion  of  the  trial 
court,  the  evidence  established  as  to  the  ef- 
fect of  the  transfers,  and  the  jury  found 
that  Young  was  insolvent  at  the  time  they 
were  made,  and  that  the  purpose  of  their 
execution  was  to  give  the  bank  a  prefer- 
ence and  to  enable  it  to  obtain  a  greater 
percentage  of  its  debt  than  other  creditors 
of  Young  of  the  same  class.  These  findings 
were  not  disturbed  by  the  supreme  court, 
and  we  must  accept  them  as  stating  the 
facts  established  by  the  evidence,  although 
counsel  seem  to  invoke  an  examination  by 
us  of  the  record  against  them.  Taking  them 
as  true,  they  show  a  case  of  preference  and 
grounds  to  set  it  aside.  The  bank  also  con- 
tends, in  effect;  that  in  such  suit  the  valid- 
ity of  all  other  claims  against  the  bankrupt 
|n8]can  be  litigated,  and  ^whether  they  have  re- 
ceived voidable  preferences  and  have  not 
been  required  to  surrender  them.  The  broad 
effect  of  the  contention  repels  it  as  un- 
sound. To  yield  to  it  would  transfer  the 
administration  of  a  bankrupt's  estate  from 
the  United  States  district  court  to  the  state 
court. 

Judgment  affirmed. 
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JOHN  C.  HAMMOND,  PUT.  ia  Err. 

V. 

WILLIAM  W.  WHITTREDGE,  Tnutaen- 
der  the  Will  of  Solon  0.  RichaidsoB,  ^ 
ceased,  et  al. 

(See  S.  C.  Reporter's  ed.  St8-6iL) 

Error  to  state  court— Federal  qasitiaa 

1.  A  decision  of  a  state  eonrt  in  i  cm 
in  which  rights  under  a  statute  of  Ik 
United  States  were  claimed  by  the  drfni* 
ant  is  reviewable  in  the  Supreme  Oontil 
the  United  States,  where  that  statqto  wm 
referred  to  by  the  highest  state  coot  ni 
was  an  element  in  its  decision. 
Limitation  of  actions— ia  bankruptcy  chh. 

2.  The  two  years'  limiUtion  prenM 
by  U.  8.  Rev.  SUt  I  5067  for  suiU  bitew 
an  assignee  in  bankruptcy  and  s  pMi 
claiming  any  adverse  interest  toudiiq^  m 
property  or  rights  of  property  tnuufaiW 
to  or  vested  in  such  assignee  is  not  sppli» 
ble  to  adverse  claims  arising  out  of  ■  ; 
equitable  attachment  and  an  assignmcit  il 
the  bankrupt's  interest  under  a  teiUMi- 
tary  trust,  where  both  attadbment  ssd  m- 
signmenD  were  subsequent  to  the  asiigBWil 
in  bankruptcy. 

Bankruptcy  — title  of  aasignee  —  itiiiw 
ment. 

3.  Assignees  In  bankruptcy  esnot  It 
deemed  to  nave  abandoned  the  intcmt  ■ 
remainder  of  the  bankrupt  under  t  tcila- 
mentary  trust  because  they  did  not  idl  nA 
interest,  where,  apparently  as  soon  u  tkf 
learned  of  the  existence  of  the  trut  M 
and  of  the  fact  tlist  creditors  of  the  tail- 
rupt  were  seeldng  to  reach  and  sppi/  Kka 
interest  in  satisfaction  of  his  dcbUi  th9 
brought  a  bill  in  equity  in  the  nstoit  if  A 


bill  quia  timet  to  compel  the  traiita 
them  of  the  bankrupt's  interest,  aai  te 


Note. — On  the  general  subject  of 
of  error  from  the  United  States  i 
Court  to  state  courts— aee  notes  te 
V.  Hunter,  4  L.  ed.  U.  &  V7;  HnUi^ 
Western  Land  Co.  S7  L.  ed.  U.  &  W;  k 
Buchanan,  30  L.  ed.  U.  S.  884;  and  Bflf 
V.  Illinois,  42  L.  ed.  U.  S.  086. 

On  what  adjudications  of  state  eiHli 
can  be  brought  up  for  review  In  thi  8^ 
preme  Court  of  the  United  States  by  «8 
of  error  to  those  courts  eee  Bote  te  ifS 
Transp.  Co.  ▼.  Garbade,  88  LJLA.  ML 

On  how  and  when  qnestioM  HMt  li^ 
raised  and  decided  fai  a  stale  eonrt  k  i^.< 
der  to  make  a  case  for  a  writ  of  Mf 
from  the  Supreme  Conit  of  the  ' 
States— see  note  to  Mvtoal  I^  h/L  Ok  %< 
McGrew,  63  LJLA.  88. 

On  the  relatkm  of  the  banki«il  kV  t^j 
assignments  and  inaolveat  praei 
der  state  laws    see  aotae  to  St 
Strohl  ▼.  Superior  Court,  48  LJLA.  ITfii 
Carling  ▼.  Seymour  1     nbir  Osl  81  C  u 

aoiv. 
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jflia  the  trustee  from  paying  any  part  of 
tbi  tntat  fund  to  the  bankrupt  or  tboa^ 
dtlmmf  under  bim. 

tNo.  164J 

inued   jmd   aubmitt«d   January    17,    1907^ 
^  D6dded  February  25,  1907. 

J  N  EBROE  tfi  the  Suprera©  Judicial  Couf  t 
1  !>f  the  Stftte  of  Massaehusettfl  to  review 
A  decree  that  the  interest  of  a  cestui  que 
trut  passed  to  his  aasipiees  in  bankruptcy^ 
otcfcd  on  a  bill  for  Instructions  fil^d  by 
ti«  testamentary  trustee.    Affirmed. 

See  saiae  caae  b^Iow,  189  Mass.  45,  75  N. 
1222. 

Statement  Uj  Mr.  Justice  HcKeima: 

The  defendant  in  error p  Wbittredge,  who 
ffu  trtistee  of  certain  property  held  in 
tmi  under  the  will  of  Solon  0.  Richardson, 
»k  died  in  1S73,  filed  thii  bill  for  instruc- 
tiona  in  the  supreme  judicial  court  of  the 
lUte  of  MaBsaebusetta. 

There  wad  bequeathed  by  said  will  |35,- 
OOO.  on  the   following  trusts: 

"The  Income  to  be  paid  to  hia  three  aiatera 
Ifcff  life,  namely  *Maiy  A.  Sweetster,  Mar- 
tlit  Hutch io^nf  and  Louisa  Ricnardson;  and 
W  the  decease  of  my  said  sisters,  or  either  of 
tbui,  my  will  is  that  the  ahare  belong!  og 
to  the  dcceftised  sister  shall  revert  to  her  ebil- 
drefi,  to  be  shared  by  them  each  and  ^fich 
tTiter  if  either  of  my  said  sisters  shall  die 
childleas,  the  income  belonging  to  her  I  di- 
»'t  shall  revert  to  the  aald  sisters  aurviving, 
to  be  shared  e<jually  between  them.  At  the 
fcscflM  of  all  my  three  said  sisters,  I 
direet  that  the  fund  from  which  they  have 
feived  an  income  from  my  property  be 
iiTiiJed  equally  between  the  children  of  my 
wid  aisteTs,  and  I  direct  my  executora  to 
piT  to  them  each  their  respective  part,  the 
iiae  to  be  the  property  of  the  children  of 
It  said  sisters  iForever/  " 

Thf  three  life  tenants  survived  the  tea- 
t*tor  Louiaa  nev^er  bud  any  child ;  Martha 
Hutchinson  had  one  child ;  Mary  A.  Sweet- 
er tad  one  child,  a  son,  Elbridge  L.  Sweet- 
J*T.  He  and  the  child  of  Martha  were  horn 
^  the  lifetime  of  the  testator.  Mary  A. 
Sweetier  survived  her  alsters,  leaving  her 
■^  and  niece  surviving  her. 

This  bill  was  broiija:ht  February  1,  lOOlj 
^  determine  who  was  entitled  to  receive 
^bridge  L*  Sweetser's  half  of  the  fund,^ — 
*^iether  hja  assigneea  in  bankruptcy,  ap- 
■^ted  in  proceedings  instituted  by  him  in 
8?8,  by  voluntary  petition 'in  bankruptcy 
'  the  district  court  of  the  United  Statea 
^  the  district  of  Massachufsetts,  or  the 
Mntiif  in  error,  who  claims,  under  an  equi- 
ne attachment  made  In  1S81.  as  here- 
«r  Jitated,  and  an  assignment  made  in 
4  U.  S. 


October^  1835,  to  aeeure  two  debts  Incurred 
after  Svvcetser's  bankruptcy.  There  are 
other  defendants  besides  the  plaintiff  in  er- 
ror, but  their  rights  are  not  before  us* 

The  facts  are  stipulated,  and  the  most 
pertinent  are  the  follow iogt 

On  F&bruary  23,  1&7S,  Eth ridge  h,  SweeU 
ser  filed  a  voluntary  petition  in  bankruptcy 
in  the  district  court  of  the  United  Stateip 
district  of  Massachuaetta,  and  was^  on  that 
day^  adjudged  a  bankrupt.  Dn  the  Idth  of 
March,  1878,  •William  B.  H.  Dowse  and  [5M| 
Horace  P,  Bjddle  were  appointed  the  as- 
signees of  his  estatej  and  there  was  duty 
conveyed  to  them  all  the  estate  which  the 
bankrupt  owned  or  was  entitled  to  on  Feb* 
ruary  23,  1S78. 

During  the  year  1378  claima  amounting 
to  $13,940.47  were  proved  against  the  ea- 
tate.  No  other  claims  have  since  been 
proved* 

The  only  assets  disclosed  by  Sweetscr  in 
his  schedules  conaisted  of  a  stock  of  goods 
subjeet  to  mortgage.  The  proceeds  of  these 
gooda  were  consumed  in  paying  the  mort- 
gage and  certain  expenses  of  the  assignees, 
and  the  balance,  of  about  $280,  was  paid  to 
the  assignees  on  account  of  services. 

The  Florence  Machine  Company,  in  1881, 
died  a  bill  in  equity  against  Elhridge  L. 
Sweetaer  and  Solon  0.  Richardson,  then  the 
sole  trustee  of  Solon  0.  Richardson*  de- 
ceased^ to  reach  and  apply  in  payment  of 
five  notes  held  by  that  company  against 
Sweetser,  his  equitable  interest  under  tht 
will  of  said  deceased.  The  suit  was  brought 
under  the  provision  of  General  Statutes  of 
Massachusetts,  chap.  HE,  §  2,  and  is  called 
equity  suit  No.  386.  Subptena  was  issued 
November  28,  1861,  and  served  on  Sweetaer 
and  Richardson,  trustee,  November  29,  IS^L 
Sweetser  filed  an  answer  February  1,  1882, 
In  which,  among  other  things,  he  denied  that 
he  had  any  such  interest  under  the  will  at 
could  be  reached  and  applied  to  the  payment 
of  the  claim  of  the  company*  and  also  denied 
the  validity  of  the  claim*  but  did  not  deny 
making  the  notes.  On  the  same  date  Solon 
O.  Richardson,  trustee*  also  filed  an  answer, 
setting  up  the  proeeedings  in  bnnkrupttrFand 
the  appointment  of  assignees,  and  Fiuggested 
that  any  interest  that  Sweetser  had  In  the 
fund  pasged  to  them*  The  suit  is  still  pend- 
injT.  no  hearing  upon  the  merlta  having  ever 
been  had. 

In  18S2  the  assignees  filed  a  bill  in  equity 
n  gainst  Sweet  ser  and  iSolon  O.  Richard  aon^ 
thf^n  the  sol©  trJistee  under  the  will  of  said 
Solon  O.  Richardson,  in  the  United  Statea 
district  court,  alleging  an  interest  in  Sweet-  . 

ner  in  the  fund,  that  it  had  'accrued  before [541] 
the  bankruptcy,  but  was  not  set  forth  in  hin 
flchedulp  of  property,  find  that  they  had  no 
knowledge  of  such  interest  until  a  few  days 
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before  filing  the  bill.  The  bill  prayed, 
among  other  things,  "that  the  said  Elbridge 
L.  Sweetser  might  be  directed  to  execute 
and  deliver  such  instruments  as  "would  con- 
vey to  said  assignees  all  ot  his  interest  as 
legatee  under  the  said  will,  and  that  the 
said  trustee,  Solon  O.  Richardson,  might  be 
enjoined  from  paying  to  the  said  Elbridge 
L.  Sweetser,  or  any  person  or  persons  claim- 
ing under  him,  any  part  of  the  said  trust 
fund,  or  the  income  thereof,  which  might  ac- 
crue and  become  payable  to  the  said  Elbridge 
L.  Sweetser." 

On  November  15,  1882,  the  Florence  Ma- 
chine Company,  by  its  attorney,  Warren  0. 
Kyle,  filed  a  general  replication  in  suit  No. 
386. 

On  December  2,  1882,  Sweetser  and  Solon 
O.  Richardson,  trustee,  filed  general  demur- 
rers to  the  bill.  No  hearing,  however,  has 
ever  been  had  in  the  case,  either  upon  the 
demurrers  or  the  merits,  and  the  case  is 
still  pending. 

On  October  24,  1885,  Sweetser  executed 
and  delivered  to  the  Monitor  Oil  Stove  Com- 
pany a  note  for  $1,809  and  a  note  to  Solon 
O.  Richardson,  individually,  for  the  sum  of 
$506.05.  As  a  security  for  said  notes  Sweet- 
ser gave  a  written  mortgage  or  assignment, 
under  seal,  of  all  his  interest  under  the  will 
of  Solon  O.  Richardson,  deceased,  to  Rich- 
ardson and  the  company.  Sweetser's  wife 
signed  the  notes  and  mortgage  as  joint 
maker.  Notice  of  the  mortgage  assign- 
ment was  acknowledged  by  William  Mor- 
ton, the  then  trustee  under  the  will. 
On  the  same  day  Sweetser  and  his 
wife  conveyed  to  one  Sidney  P.  Brown 
their  interest  under  the  will,  subject  to  the 
mortgage,  and  Brown  conveyed  to  Hannah 
Sweetser.  Notice  of  these  conveyances  was 
acknowledged  by  said  trustee,  William  Mor- 
ton. 

On  October  24,  1885.  the  Florence  Machine 
Company  brought  an  action  at  law  in  the 
superior  court  of  Suffolk  coimty  against 
Sweetser,  in  which  the  then  assignees  in 
[542] 'bankruptcy  were  summoned  at  trustees,  to 
recover  the  sum  of  $7,620.13,  amount  due 
on  eight  promissory  notes  which  had  been 
proved  in  his  bankruptcy  proceedings,  and 
and  also  to  recover  upon  an  account  based 
on  ledger  entries  made  by  the  company  in 
18*%1.  The  assignees  in  bankruptcy  were 
duly  served  with  process,  but  did  not  ap- 
pear,  and    were    defaulted. 

On  October  26.  1885.  in  equity  suit  No. 
386.  Solon  0.  Richardson, 'trustee,  filed  a 
further  answer,  stating  that  he  had  resigned 
as  trustee,  and  that  William  Morton  had 
been  appointed  sole  trustee,  and  had  ac- 
cepted the  trust. 

On  June  16,  1891,  on  motion  of  W.  B.  H. 
Dowse,  Warren  O.  Evle  was  joined  with 
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him  as  a  party  plaintiff  in  tlic 
Dibble  ▼.  Sweetser,  in  the  Unite 
district  conrt,  and  Daniel  G.  Wa 
then  truBtee  under  the  will,  was  si 
as  a  defendant  He  accepted  len 
30,  1891,  and  on  November  4,  It 
a  general  demurrer  to  the  bill. 

On  April  19,  1893,  the  Floxenee 
Ck>mpany  was  dissolved  fay  an  ac 
legialature,  chap.  215  of  the  Aets  of 

On  Augast  13,  1894,  the  Florenee 
Company  filed  a  motion  In  equity 
386  that  Daniel  6.  Walton,  who 
come  trustee  of  the  trust  under 
of  Solon  O.  Richardson,  deeeaiedt 
then  assignees  in  bankruptcy,  Do 
Kyle,  might  be  made  parties  defen 
summoned  to  answer  the  plainti 
Service  was  made  on  Walton  An 
1894,  and  accepted  by  the  assignee! 
30.  In  September,  1894,  Walton'i 
ance  was  entered.  On  May  15,  IBS 
mond,  plaintiff  in  error,  having  be 
signee  of  the  claim  in  suit,  enterec 
pearance  for  the  plaintiff,  and  alsc 
his  appearance  pro  se,  and  filed  ( 
setting  forth  the  assignment  to  hii 
claim,  and  asking  to  be  permitted  ' 
cute  the  suit  in  his  own  name. 

May,  1899,  the  assignees  filed  an 
alleging  upon  information  and  be^ 
Sweetser  had,  at  the  time  of  the 
ment  in  bankruptcy,  a  vested  intere 
trust  fimd  under  the  will  of  Rie 
and  that,  by  the  operation  of  thi 
States  bankruptcy  act.  said  inta 
been  transferred  to  them. 

On  February  1,  1901.  William  W 
redge.  being  then  the  sole  succeediaf 
under  said  will,  filed  this  suit  for 
tions.  On  April  22  he  waa  summoM 
pear  as  party  defendant  in  tlw 
Dibble  v.  Sweetser,  in  the  Unitci! 
district  court.  He  accepted  service 
pea  red  by  counsel  June  12,  1901. 
1901,  Hammond  filed  a  petition  in  i 
to  be  made  a  party.  In  the  pcti 
alleged,  among  other  things,  thai 
signees  were  not  entitled  to  Sweeli 
terest  as  against  him  as  aseigBSS 
Florence  Machine  Company;  amn 
reasons,  because  such  righte  as  said 
ees  had,  if  any,  were  barred  fay  tt> 
of  limitations.  U.  8.  Rev.  Stat 
Whittredge,  trustee,  also  filed  an  am 
leging  the  pendency  of  the  mit  ti 
No.  386,  brought  by  the  Tisnam  ! 
Company,  and  that  his  predecessor  1 
made  a  party  therein ;  and  alio 
that  he,  Whittredge.  had  filed  Ui 
instructions,  and  also  that  the  li^ 
tion  of  the  assignees  was  hami 
limitations  of  law. 

On  Februaiy  10,  1904  (the  nid  a 
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D^wst  and  Kyle  haHng  tlisputed  the  right 
nf  mrf  John  C,  Hainniond  to  be  subrogated 
tfl  tht  rights  of  the  Flc*rence  Machine  Com- 
pnT  AS  to  the  cljiima  proved  by  aaid  com- 
pAftr  against  the  e^tat^  in  hankruptcy  of 
mid  Sweetser  in  1878,  and  having  petitioned 
to  have  said  claims  expunged )♦  the  United 
Stitea  difltriet  court  made  a  decree  in  favor 
of  i&id  Hammond. 

T^e  decree  has  since  been  affirmed  by  the 
States    eircuit    court*    of    appeals- 
r.  Hammond,  04  C.  C.  A.  437,   130 
103. 

The  iolt  !q  equttj  in  the  United  Stateti 
il»triet  court*  brought  by  the  osaignee*  of 
fiteetier  in  the  first  bankruptcy,  has  been 
wntiniied  frozn  time  to  time  at  the  request 
of  the  assljj^ees,  who  ha%"e  appeared  for  that 
IfHrpoie  &t  the  callings  *of  the  docket  to 
iwtit  the  termination  of  the  Hfe  intercBta 
111  tbe  trust  fund. 

As  already  itated,  no  hearing  has  been 
M  either  upon  the  said  denmurrers  or  up- 
en  the  merits. 

I  that  part  of  the  trust  fund  held  by  Whitt- 
W^^  aa  trustee,  which  is  the  subject-mat- 
tw  of  this  suit,  consists  of  property  worth 
ihoot  $]8,00€, 

Tht  supreme  judicial  court  decreed  that 
ctaer'f   interest  in   the   fund   pasaed   to 

!  jssigneeii  in  bankruptcy.     189  Mass.  45, 

I !?.  E.  2S2.    And  it  was  decreed  that  Ham^ 

ttd,  at  designee  of  the  Ftorenee  Maehine 
any  aii4  as  assi^re  of  the   Monitor 

I  8to?e  Company,  had  "no  riifhts  in  fUild 
*f^uitaMe  intpre^«t  either  by  reason  of  thft 
prombna  of  the  United  States  Revised 
Et* totes,  S  505 7 <  or  otherwise." 

Mr  HolHa  R.  Bailey  submitted  the  cause 
for  pkiritiir  in  error: 

TJi"  attaehment  made  by  the  Florence 
Machine  Company  rendered  it  necessnry  for 
ths  assignees  at  their  peril  to  intervene  and 
Bcnit*^t  the  same  within  two  years,  in  ac- 
e>r*knce  with  U.  S.  Rev.  Stat.  I  5057. 

Bailey  r.  Glover,  21  WalL  342,  346,  347, 
^  L  ed,  636,  G3S;  Roek  v.  Dennett,  155 
l&ss.  500,  30  N,  E,  171 ;  Pritehartl  v.  Chand- 
ler, 2  Curt,  a  C.  4S3,  Fed.  Caa.  No,  11,439? 
Wirter  T.  Towner,  16  Nat.  Bankr.  Reg.  287, 
M  Cas,  No.  17,089;  Avery  v.  Cleary,  132 
0«  a  004,  S3  L.  ed.  469,  10  Sup.  Ct.  Rep. 

iunming  that  the  assignees  were  not 
kxmi  by  S  5057,  D,  S.  Rev.  Stat,  to  inter* 
TEtie  within  two  years,  they  nevertheless 
*efe  bound  to  intervene  at  tbeir  peril  with- 
^  a  r^joaable  time. 

Squire  v.  Lincoln,  137  Mass.  405;  Tay- 
W  V.  Irwin,  20  Fed,  620;  Ross  v,  Wilcox, 
'34  Mass,  21  i  Sparhawk  v.  Yerkes,  142  U, 
S.  I.  14,  35  L,  ed.  915,  918,  12  Sup,  a.  Hep. 
1(M;  Avery  v,  Clearj,  supra;  Cleary  v.  El- 

^04  u.  s. 


Ha  Fouudry  Co-  132  U.  S.  612,  33  L.  ed.  473, 
10  Sup.  Ct.  Rep.  223. 

On  the  question  of  lachea  and  eistoppe!, 
flee  also  Hallett  v.  Fowler,  10  Allfu,  36; 
Fleming  v.  Courtenay,  OS  Me.  410,  00  Am. 
St.  Rep.  414,  57  Ath  502;  Nash  v.  Simpson, 
78  Me.  152,  3  AtL  63;  Amory  v.  Lawr»snce> 
3  Cliff.  536,  Fed.  Cas.  No.  338;  Seasiona  v. 
Romadka,  145  U.  S.  20,  39,  36  L.  ed,  609, 
613,  12  Sup.  Ct.  Rep.  799;  Laneey  v.  Fosa, 
8S  Me.  215,  33  Atl.  1071;  Taylor  v.  Irwin, 
20  Fed.  615;  Avery  v.  Cleary,  supra;  Her- 
ring V.  Downing,  140  Mata.  14,  15  N.  K  116, 

The  Florence  Machine  Company  in  No- 
vember, 1881,  waa  not  barred,  by  U.  S.  Rev. 
Stat.  §  5067,  from  bringing  ita  attachment 
suit. 

Rock  V.  Dennett  and  Avery  v,  Cleary,  tu- 
pra. 

In  Dushane  v.  Beall,  161  U.  S.  513,  40  L, 
ed.  791,  16  Sup.  CL  Rep.  637,  the  point  wai 
raised  that  no  Federal  question  was  in- 
volved, but  the  objection  was  summarily 
disposed  of. 

Mr.  Warren  Giro  Kyle  argued  the  cauae, 
and,  with  Mr.  Fred  Joy,  filed  a  brief  for 
defendants  in  error; 

It  has  been  expressly  decided  by  thii 
court  that  its  jurisdiction  in  this  class  of 
cases  doea  not  extend  to  questions  of  fact 
or  of  local  law,  which  are  merely  prelim- 
tnary  to,  or  the  possible  basis  of,  a  Fi^deral 
question. 

Teiluride  Power  TransmiESion  Co.  ir.  Eio 
Grande  Weatem  R.  Co.  175  U.  S.  647,  44 
L.  ed.  308,  20  Sup.  Ct.  Rep.  245. 

To  give  this  court  jurisdiction  of  a  writ 
of  error  to  a  state  court,  it  must  appear 
afRrmatively,  not  only  that  a  Federal  qusa- 
lion  was  presented  for  dectaion  by  the  state 
court,  but  that  its  decision  waa  necessary 
to  the  determination  of  the  cause,  and  that 
it  was  actually  decided  adversely  to  the 
party  claiming  a  right  under  the  Federal 
laws  or  Constitution,  or  that  the  judgment 
as  rendered  could  not  have  been  given  with- 
out deciding  it. 

Euatja  V.  Holies,  150  U.  S,  361,  37  L.  ed. 
IIU.  U  Sup.  Ct.  Rep.  131;  Murdoek  v, 
Memphis,  20  WalL  590,  22  L.  ed,  429;  Cook 
County  V.  Calumet  &  C.  Canal  &  Dock  Co. 
138  13.  B.  635,  34  L.  ed.  1110,  11  Sup.  Ct. 
Hep.  435. 

Where  the  record  discloses  that  if  a  quea- 
tion  has  been  raised  or  decided  adversely 
to  a  party  clainiin^  the  benefit  of  a  pro- 
vision of  the  Constitution  or  laws  of  the 
United  States,  another  question,  not  Fed^ 
era  I,  has  been  also  raised  and  decided 
against  such  party,  and  the  decision  of  the 
latter  quealion  is  sufficient,  notwithstand- 
ing the  Federal  question,  to  sustain  the 
judgment,  this  court  will  not  review  the 
judguient. 
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BuBtis  Y.  Bolles,  supra;  Harrison  ▼.  Mor- 
ton, 171  U.  S.  38,  43  L.  ed.  63,  18  Sup.  a. 
Rep.  742. 

The  only  rights,  titles,  and  immunities 
arising  under  the  sections  of  the  United 
States  Revised  Statutes  referred  to  in  the 
assignment  of  errors  are  the  rights,  titles, 
and  immunities  of  assignees  in  bankruptcy, 
and  as  the  decision  is  in  all  respects  in  fa- 
vor of,  and  not  against,  the  rights  of  the 
assignees  under  said  statutes,  this  court 
will  not  review  the  decision  of  the  supreme 
judicial  court  of  Massachusetts. 

De  lAmar's  Nevada  Gold  Min.  Co.  v.  Nes- 
bitt,  177  U.  S.  623,  44  L.  ed.  872,  20  Sup. 
Ct.  Rep.  715;  Missouri  ex  rel.  Carey  v.  An- 
driano,  138  U.  S.  406,  34  L.  ed.  1012,  11  Sup. 
Ct.  Rep.  385. 

The  Federal  decision  must  be  considered 
as  not  decided  when  a  question  of  state  law 
intervenes  and  is  decisive  of  the  case.  To 
give  jurisdiction,  the  Federal  question  must 
be  necessary  to  the  judgment  or  decree  com- 
plained of. 

Detroit  City  R.  Co.  v.  Guthard,  114  U. 
S.  133,  29  L.  cd.  118,  5  Sup.  a.  Rep.  811; 
Chouteau  v.  Gibson,  HI  U.  S.  200,  28  L.  ed. 
400,  4  Sup.  Ct.  Rep.  340;  Citizens*  Bank  v. 
Board  of  Liquidation  (Louisiana  ex  rel.  Cit- 
izens' Bank  v.  Board  of  Liquidation)  98  U. 
S.  140,  25  L.  ed.  114;  McManus  v.  O'Sulli- 
van,  91  U.  S.  578,  23  L.  ed.  390;  Murdock 
V.  Memphis,  supra;  Adams  County  v.  Bur- 
lington &  M.  River  R.  Co.  112  U.  S.  127,  28 
L.  ed.  680,  5  Sup.  Ct.  Rep.  77;  Chapman  v. 
Goodnow  (Giapman  v.  Crane)  123  U.  S.  548, 
31  L.  ed.  238,  8  Sup.  Ct.  Rep.  211;  Brooks 
v.  Missouri,  124  U.  S.  394,  31  L.  cd.  464,  8 
Sup.  Ct.  Rep.  443;  New  Orleans  Waterworks 
Co.  V.  Louisiana  Sugar  Ref.  Co.  125  U.  S. 
29,  31  L.  ed.  611,  8  Sup.  Ct.  Rep.  741;  De 
Saussure  v.  Oaillard,  127  U.  S.  216,  32  L. 
ed.  125^  8  Sup.  Ct.  Rep.  1053;  Israel  v. 
Arthur,  152  V.  S.  355,  38  L.  ed.  474,  14  Sup. 
Ct.  Rep.  683;  Wailes  v.  Smith,  167  U.  S. 
276,  39  L.  ed.  700,  15  Sup.  a.  Rep.  624; 
San  Francisco  v.  Itscll,  133  U.  S.  66,  33  L. 
ed.  670,  10  Sup.  Ct.  Rep.  241;  Hale  v. 
Akers,  132  U.  S.  654,  33  L.  ed.  442,  10  Sup. 
Ct.  Rep.  171;  Corkran  Oil  &  Development 
Co.  V.  Amaudet,  199  U.  S.  182,  50  L.  ed. 
143.  26  Sup.  Ct.  Rep.  41;  Reals  v.  Cone,  188 
U.  S.  184,  47  L.  ed.  435,  23  Sup.  Ct.  Rep. 
275. 

The  mere  averment  of  the  existence  of  a 
Federal  question  is  not  sufficient  to  give 
this  court  jurisdiction;  a  real,  and  not  a  fic- 
titious. Federal  question,  is  essential  to  give 
this  court  jurisdiction  over  the  judgment  of 
state  courts,  and  when  it  appears  that  the 
alleged  Federal  question  upon  which  juris- 
diction is  invoked  is  wholly  without  foun- 
dation, the  writ  of  error  will  be  dismissed. 
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Sawyer  v.  Piper,  189  U.  S.  164,  151^  Iff, 
47  L.  ed.  767-769,  23  Sup.  Ct.  Eep.  631 

The  asserted  Federal  element  b  tot » 
mote  and  frivolous. 

Blythe  y.  Hinckley,  180  U.  ».  SS3, 45  L 
ed.  667,  21  Sup.  Ct.  Rep.  390;  Equitable  Uk 
Assur.  Soc  v.  Brown,  187  U.  S.  808, 47  L 
ed.  190,  23  Sup.  Ct  Rep.  123. 

The  final  decree  in  this  case  which  tUi 
court  is  asked  to  re-examine  wm  ortmi 
October  31,  1906.  From  that  deens  117 
one  of  the  numerom  parties,  indndi^thi 
plaintiff  in  error,  consideriBg  hinudf  ag^ 
grieved,  might  have  appealed  at  aij  ttni 
within  thirty  days.  As  audi,  it  wai»  vhn 
rendered,  open  to  review  by  the  aiyim 
court  upon  a  new  appeal,  and  for  fM 
reason  was  not  the  final  Jndgmnt  tf  tti 
highest  court  of  the  stats  In  whUk  a  M* 
sion  in  the  suit  ooold  be  had. 

Great  Western  Teleg.  Oou  t.  Bmli^ 
102  U.  S.  339,  40  L.  ed.  991, 16  8i9iai«k 
860. 

Hence  it  appears  that  said  dsem^  tft  Hi 
time  this  writ  of  error  was  sued  oat,  1^ 
vember  16,  1906,  was  not  a  final  dMm  ll 
the  highest  court  of  a  state  in  whkk  a  4t 
cision  in  the  suit  could  be  had,  and,  !!■» 
fore,  this  court  has  no  jurisdiction. 

Great  Western  Teleg.  Co.  v.  Bumhti^  9t 
pra;  Fisher  v.  Perkins  (Fisher  v.  QuMi 
122  U.  S.  622,  30  L.  ed.  1192,  7  Snpu  ai«k 
1227. 

The  latest  decision  of  this  cout  eoHli» 
ing  U.  S.  Rev.  SUt.  i  5057  is  Duhasi  1. 
Beall,  decided  March  16, 1896  (161  U.  ai4 
40  L.  ed.  791,  in  16  Sup.  OL  Bcp.  Ork 
which  Chief  Justice  Fuller,  deliverii|  Hi 
opinion  of  the  court,  says  that  tlut  Itariti* 
tion  is  applicable  only  to  suits  grawim  Ml 
of  disputes  in  respect  of  property  and  i(|^ 
of  property  of  the  bankrupt  wUeh  csai  ti 
the  hands  of  the  assignee,  to  wUeh  sdim 
claims  existed  while  in  the  luuidi  sf  tki 
bankrupt  and  before  assignmsnt. 

Bowen  v.  Delaware,  L.  ft  W.  R.  Oa  Ui 
N.  Y.  476,  60  Am.  St.  Rep.  667,  47  K.  I.  M 

This  court  also  said,  in  1879,  somMIiV 
the  same  statute,  that  it  relates  to  NMi 
by  or  against  the  assignee  with  rHpMl  li 
parties  other  than  the  bankmpt;  wfc  VI 
submit,  it  cannot  apply  as  against  ttt  i^ 
signees  to  establish  a  title  either  ta  M 
bankrupt  himself,  or  in  others, 
rived  from  the  bankmpt  sines  his  1 
tion,  to  property  whidi  passed  to  ttt  M* 
signees  by  operation  of  the 
unless  such  property  has  bsea 
by  the  assignees  in  bankrupt^. 

Phelps  Y.  McDonald,  99  U.  &  219,  M*  ^ 
L.  ed.  473,  475;  Clark  y.  Oark,  17  HflV.  A 
16  L.  ed.  77;  Thomas  t.  Biytks,  9  C  C  A* ; 
366,  8  U.  8.  App.  414,  M  FM.  96L 


Hammond  ?,   Whitteedok. 
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TluA  is  not  a  suit  'between  an  aeaignee 
I  bankrupted  and  &  person  claiming  he 
i^m^  interest.  The  pt'litiDner,  who  is  the 
rostve  under  the  will,  claimB  no  adverse 
titsneatr  and  does  not  plead  the  atatute. 

Ni*ti  T.  Nasb,  12  Allen,  345;  Minot  v. 
^ppan,  127  MaBs.  $38;  He  English,  6  Fed. 
til 

MDreo?«r,  all  statutes  of  limitation  begin 
A  run  froiQ  the  time  the  cause  of  action 
teerued;  and^  in  this  case^  could  not  run 
lotO  the  right  to  the  posseBsion  of  the 
hnetoer  ItaJf  of  the  fund  fell  to  the  as- 
%Bea^  on  the  death  of  the  hankrupfa 
wthef,  the  last  survivor  of  the  testator's 
iat^  liiters. 

Pterry,  Tr.  |  860;  French  v.  Merrill,  132 
Hiau,  £27,  and  case^  there  cited. 

Ai  it  was  nece^ary  to  await  the  ter- 
BinfttiQQ  of  the  life  interests  before  any- 
m  claiming  through  the  remainderman 
oiiid  claim  possession  of  the  fund,  the  as- 
i^tms  in  bafikruptcy  have  not  been  re- 
Bw»,  and  the  delay,  if  any,  has  not  oper- 
^  to  the  prejudice  of  anybody;  hence 
hew  has  been  no  laches. 

HttTen  V.  Haven,  181  Mass.  o70,  U  N.  E. 
HO;  Tucker  v.  Fiak,  154  Maes.  579,  28  N.  E. 
061,  and  eases  cited;  Ryder  v.  Loomis,  161 
im.  1&3,  m  N.  E.  336;  B^l  v.  Chase,  31 
fids.  532;  New  York  Bank  Note  Co,  v, 
lamiltoii  Bank  Note  Eograving  dt  Printing 
kS8App.  Div.  411,  50  N.  Y.  Supp.  1093; 
iJbaa  T.  aark,  7^  Fed.  8GS. 

Mr.  Justice  BfcKenoa,  after  stating  the 
iue  ss  above,  delivered  the  opinion  of  the 
am- 

i  motion  is  made  to  dismiast  which,  we 
toe,  should  be  denied.  PlaintilT  in  er- 
fiJriete  up  righte  under  S  5057,  which  were 
idjud^d  against  him.     The  court  said: 

'Th«  defendant  Uammond  admits  that 
ilieij  tlie  testator  died  EI  bridge  had  either 
^mte^d  remainder  in  one  half  of  the  trust 
to  of  $35,000,  subject  to  the  life  estates 
^ted  bj  this  item  of  the  will,  and  suh- 
M  to  the  class  being  opened  on  the  birth 
tf  further  child  or  children  of  the  life  ten- 
^k,  or  a  vested  interest  in  a  contingent 
'^snainder^  and  that  'in  either  case'  his 
surest  was  *  assign  able*' 

"His  contention,  bowevert  is  that  the  as^ 
ilpiera  are   barred   by  U.   S.   Rev.    Stat,    § 

The  court  decided  against  the  contention, 
M  decided,  beaidea,  that  *'the  title  of  the 
K^aeea  in  bankruptcy  became  complete  on 
^  usignment  to  them  of  this  interest  in 
^^laiader,"  and  that  '^the  ownership  drew 
hr  it  the  poaspaaion,*'  which  has  con- 
*Ded  ever  since,  *'and  all  persons  are  barred 

U.  S.  Rev-  Stat,  |  5057,  from  eontro- 
^ing'  it"     Im.  other  worda,  the  court  de- 

4  tr.  8. 


eided  that  fl  $057  did  not  preclude  the  aa- 
aignees  from  asserting  rights  agi^inat  plain- 
tifT  in  error,  but  precluded  him  from  ai' 
serting  rights  against  them.  Defendant:^  in 
error,  however*  urge  that  the  court's  deci- 
sion resulted  from  facts  found  or  admitted 
and  froixi  general  principles  of  law,  and 
"there  remained  in  the  ease  no  question  as 
to  any  title,  right,  privilege,  or  immunitj 
under  a  atatute  of  the  United  States;  and 
that  the  court  ejspressly  declined  to  choose 
^between  the  opinion  in  Dushane  v,  Beall, 
161  U-  a  513,  40  L.  ed.  79L  16  Sup,  Ct 
Rep.  0S7,  and  the  decision  in  Rock  v.  Den- 
nett, 155  Mass.  500,  30  K.  E.  171/"  But 
rights  under  a  statute  of  the  United  States 
were  claimed  by  pie  in  tiff  in  error,  and  that 
statute  was  referred  to  by  the  'supreme  }U«[M81 
dicial  eourlt  and  wan  an  element  in  its  de- 
cision. We  think  also  that  the  decree  ren- 
dered was  final  for  the  purposes  of  this  writ 
of  error.  We  therefore  overrule  the  motion 
to  dismise  and  go  to  the  merita. 

On  the  merits  nine  errors  are  assigned, 
but  plaintiff  in  error  asserts  that  the  ques- 
tions really  involved  are  only  four,  namely; 
Had  Sweetser  such  * 'amount  of  title'*  in  the 
trust  fund  that  the  Florence  Machine  Com- 
pany could  make  an  equitable  attachment! 
Did  I  5057  render  it  necessary  for  the  as- 
signees to  intervene  and  contest  the  attach- 
ment within  two  years!  If  not  within  two 
years,  then  within  a  reasonable  time!  Was 
the  machine  company,  In  November,  1881, 
barred  by  |  5057  from  bringing  the  attach- 
ment suit! 

Section  6044  of  the  Reviaed  Statutes  re- 
quired the  regiater  in  bankruptcy  to  trans- 
fer by  Instruments  nnder  his  hand  all  of  the 
estate  of  the  bankrupt.  Hie  asaignment  re- 
lated back  to  the  commencement  of  the  pro- 
ceedings, and  operated  to  vest  the  title  in 
the  assignee.  Section  5046,  in  moat  com- 
prchcnaiTe  terms,  vested  in  the  aaaigneea  all 
rights  in  equity  and  ehoses  in  action  which 
the  bankrupt  had,  and  5047,  all  of  hii 
remedies.    Section  5057  reads  as  followsi 

"No  suit,  either  at  law  or  in  equity,  shall 
be  maintainable  in  any  court  between  an 
jiaaignee  in  bankruptcy  and  a  person  claim- 
ing any  adverse  interest  touching  any  prop- 
erty or  rights  of  property  transferable  to 
or  vested  in  such  assignee,  unless  brought 
within  two  years  from  the  time  when  the 
cau^ie  of  action  accrued  for  or  against  such 
assignee." 

Under  these  provisions  the  contention  of 
plaintiff  in  error  is,  that,  notwithstanding 
the  bankruptcy  and  the  broad  language  of 
the  sections  referred  to,  Swcetser  had  an  in* 
terest  in  the  trust  fund  that  could  be  as* 
signed  or  attached,  and  in  such  way  a  title 
c^uld  be  acquired  good  agatnst  all  the  world 
except  the  assignees,  and  good  against  the 
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assignees  by  their  inaction  within  the  time 
prescribed  by  S  5057  or  by  their  abandon- 
ment. Applying  this  principle  plaintiff  in 
error  contends  that  "three  years  having 
[M9]eUpMd  witlumt  anything  'having  been  done 
by  the  assignees  in  the  way  of  disposing 
of  this  equitable  asset,  the  bankrupt,  in 
November,  1881,  had  such  an  amount  of  title 
that  he  could  have  brought  a  suit  against 
the  trustees  under  the  will  to  obtain  his 
•hare,  assuming  that  the  contingency  had 
then  happened  upon  which  the  right  to  a 
distribution  depended."  And  that  Sweetser, 
having  such  title,  it  followed,  it  is  con- 
tended, that  the  Florence  Machine  Company, 
a  subsequent  creditor,  could  make  an  equita- 
ble attachment  and  make  it  incumbent  upon 
the  assignees  to  assert  their  rights  within 
two  years,  in  accordance  with  S  5057.  The 
supreme  judicial  court  met  this  contention 
by  the  effect  of  the  local  law.  The  court 
said: 

"The  title  of  the  assignees  in  bankruptcy 
became  complete  on  the  assignment  to  them 
of  this  interest  in  remainder.  In  this  com- 
monwealth notice  to  the  trustees  is  not  nec- 
essary to  complete  the  title  of  an  assignee 
of  an  interest  in  the  property  held  in  trust 
by  them.  Thayer  v.  Daniels,  113  Mass.  129, 
and  cases  there  cited.  See  also  Putnam  v. 
Story.  132  Mass.  205;  Butterfield  v.  Reed, 
160  Sfass.  302.  35  N.  E.  1128.  By  virtue  of 
the  assignment  in  bankruptcy,  the  complete 
ownership  in  this  incorporeal  interest  in 
this  personal  property  became  vested  in  the 
assignees,  and  the  ownership  drew  after  it 
possession,  so  far  as  the  interest  here  in 
question  (an  incorporeal  interest,  because 
an  interest  in  remainder)  is  capable  of  pos- 
session. This  result  is  not  affected  by  the 
fact  that  the  assignees  were  for  a  time  ig- 
norant of  the  existence  of  this  property  of 
the  bankrupt.  This  ownership  and  posses- 
sion in  the  assignees  has  continued  ever 
since,  and  all  persons  are  barred  by  U.  S. 
Rev.  Stat.  {  5057,  from  controverting  it. 
The  contention  that  one  in  possession  of 
property  is  barred  from  exercising  the  rights 
which  that  ownership  confers  on  the  owner, 
by  not  having  brought  an  action,  is  ground- 
less. Under  these  circumstances  we  have 
not  found  it  necessary  to  choose  between 
the  opinion  in  Dushane  v.  Beall,  supra,  and 
the  decision  in  Rock  v.  Dennett,  supra." 
[660]  *The  cases  referred  to  are  antagonistic  in 
their  construction  of  §  5057.  In  Rock  v. 
Dennett,  it  was  held  that  the  limitations  ex- 
pressed by  that  section  applie<l  to  adverse 
claims  arising  after  the  assignment  in  re- 
spect to  property  vested  in  the  assignee. 

In  Dushane  v.  Beall  the  court  said:  "That 
limitation  [K  5057]  is  applicable  only  to 
suits  ijrrowing  out  of  disputes  in  respect  of 
property  and  of  rights  of  property  of  the 
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bankrupt  which  eame  to  Hie  hu 
assignee  to  which  advene  daia 
while  in  the  hands  of  tbe  bankni| 
fore  assignment." 

Plaintiff  in  error  contends  foi 
struction  expressed  in  Rock  t. 
against  that  expressed  in  Diisha» 
and  insists  that  the  latter  case 
overrule  prior  cases  upon  wbiel 
Dennett  was  based.  We  will  nc 
reconcile  Dushane  v.  Beall  with  p 
It  is  a  later  utterance  fay  this  ( 
disposes  of  the  contention  of  pi 
error  based  on  |  5057. 

The  supreme  judicial  court  a 
adversely  to  plaintiff  in  error's  • 
that  the  assignees  had  abandoned 
erty.  The  court  said:  "The  only 
tention  made  by  the  defendant.  ] 
is  equally  groundless;  to  wit.  th 
signees  abandoned  this  property, 
tention  is  put  on  the  ground  that 
not  sell  their  interest  in  remaind 
fund.  Were  that  all  that  appean^ 
ment  would  be  without  merit.  B 
not  all."  And,  referring  to  the  sn 
by  the  assignees  in  the  district  eon 
said  further:  ''This  bill  appan 
brought  by  the  assignees  as  soo 
learned  of  the  existence  of  the  fa 
the  fact  that  creditors  of  Elbr 
seeking  to  reach  and  apply  thi 
of  Elbridge  in  satisfaction  of  the 
from  him  to  them.  The  bringii 
bill  (which  seems  to  have  been  a 
nature  of  a  bill  tfuia  timet)  dispc 
contention  *that  it  was  in  fact  tlM 
of  the  assignees  to  abandon  this 

We  think  that  the  record  sustaii 
elusion  of  the  court 

These  views  dispose  of  all  the 
in    the    case. 

Decree  affirmed. 


LOUISVILLE  k  NASHVILLE  & 
CX)BflPANY,  Piff.  in  Krr. 

V. 

SMITH,  HUGGIN8,  k  COUP 
(See  8.  C.  Reportw'a  al  »! 

Error  to  state  court— FMaral  qaii 

raised. 
1.  A  carrier's  denial  that  "it  i 
by  law."  as  alleged  by  oomplainB 
oeive,  as  a  connoting  and  vltiBa' 
a  certain  interstate  shipment  a» 
and  deliver  it  to  its  ultimate  d 
does  not  amount  to  lae  aasercioa 

Note. — On  the  general  snbjeet 
of  error  from  the  United  Statai 
Court  to  state  courts — see  notes 
V.  Hunter,  4  L.  «L  U.  8.  97;  B 


LouHTnxE  &  K  E.  Co.  7.  SitiTH,  Hcr<Hitifi,  k  Oow 
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PBJer  tlie  *^  to  regulate  commerce,  so  as 
to  auitaio  a  writ  of  error  from  the  SupTeme 
CbQit  of  the  Umted  States  to  review  r 
I  |tlfiseitt  of  %  state  eotirt  adverse  to  such 

Inor  to  fttate  comrt— Ftderal  question — ef- 
fect of  certificate  of  state  court. 
2.  The  cerfciflcate  of  the  chief  juatSce  of 
I  -Ihi  bJgheat  court  of  a  mtate  cannot  belp  out 
,  Hki  tot&l  failure  of  the  record  to  &ho^  that 
ft  Fdtral  quest  ion  was  raised  which  would 
^jpitiiEi  a  writ  of  error  from  the  Supreme 
[ifoart  f»f  the  United  States- 

[No.  198-1 

|irpe^  and  auhmitted  Januarj  31^  1907. 
1^  Decided   February   25,    1907. 

I 

TN  EEHOR  to  the  Supreme  Court  of  the 
1  Slste  of  Tennessee  to  review  a  de<;ree 
j^tiicb  affirmed  a  decrree  of  the  Chancery 
iCeurt  of  Appeata  of  that  state,  reverting 
>tke  decree  of  the  Chancery  Lourt  for  the 
|{3maty  of  Jefferson,  and  ad  judging  that  a 
Wulwijr  company  was  liable  as  a  connect- 
^  and  ultimate  carrier  for  failure  to  re - 
■Hve  m  interstate  sbipmeLt  and  forward 
M  deliver  it  to  its  ultimate  destination. 
i|)$&mU:sed  for  want  of  jurisdictioa. 

I  Statement  by  Mr  Justice  McKeniia; 
I  Thii  aviit  was  brought  in  the  chancery 
purt  for  the  county  of  Ji>JTeraoti,  state  of 
jtenjic-s^e.  b^'  defendant  in  error  againat  th'^ 
taaintjff  in  error  and  the  Southern  Railway 
^mpiny,  for  damages  alleged  to  have  been 
ficeived  by  the  defendant  in  error  to  cer- 
hin  ear  loads  of  corn  shipped  over  the 
Bout  hem  KaiUvay  Company  from  certi^in 
points  in  Tennessee,  to  be  delivered  to  de* 
'ends at  in  error  or  iti  order  at  Birmingham^ 
iiabuma. 

TIif>  bill  iilleged  th^t  at  the  time  of  the 
*hipinents  the  two  •railway  companies  were 
^nimon  carriers  of  goi)ds  and  chattels,  the 
^uthern  Railway  being  the  receiving  and 
^itial  carrier,  and  tlii!  one  with  whiah  the 
s«>ntract«  were  niadi^  ;ind  tht  plaintiff  in 
rror  being  the  connecting  and  ultimate  car* 
''^r  and,  as  such,  bound  by  said  contrncts 
'ftd  the  law  relative  to  common  carriers  to 
*'-■       -jil     LLffi    of   corn,   and   to   forward 


and  deliver  them  to  deatination  whereunto 
consigned^  in  good  order  and  in  a  reason- 
able time.  It  was  alleged  that  one  of  said 
companies  ^'breached  the  said  several  con- 
tra ctt/'  whereby  the  daiuaga  complained  of 
accrued^ 

The  companies  filed  separate  answer*. 
That  of  the  Southern  Railway  Company  we 
need  not  set  out.  Plaintiff  in  error,  in  its 
answ^er,  neither  admitted  nor  denied  certain 
of  the  allegations  of  the  bill,  and  expressed 
want  of  knowledge  as  to  others.  Touching 
the  allegation  of  the  bill,  that  it  waa  a 
common  carrier,  it  admitted  that  it  waa 
such  in  certain  states  and  portiona  of  ths 
country  where  it  operated  lines  of  road^, 
but  denied  ''that  it  was  the  conneetinf  and 
uUiniate  earner  of  the  car  loads  of  corn 
aUeged  to  have  been  delivered  to  the  South- 
ern Rait  way  Company/*  denied  that  it  madt 
the  contracts  or  was  liable  under  them,  or 
'*that  it  wai  bound  by  law  to  receive  sai*I 
alleged  car  load^  of  corn  and  forward  and 
deliv^ir  them  to  their  ultimate  deiiti nation 
in  good  order  and  in  reasonable  time;* 

The  chancellor  adjudged  that  there  wat 
no  liability  on  the  part  of  plaintiff  in  error, 
and  dismissed  the  bill  as  to  it.  He  held 
the  Southern  Railway  Company  liable  for 
not  delivering  the  ears,  according  to  its  con- 
tracts t  within  a  reasonable  time,  and,  after 
report  by  a  master*  to  whom  the  c^use  waa 
reJferred^  decreed  that  complainant  have  and 
recover  the  sum  of  $l,Dld-8^.  The  case  waa 
taken  to  the  court  of  timm^rj  appeals,  both 
by  defendant  in  error  and  the  Southern 
Railway  Company.  And  that  court  ad- 
judged that  the  court  of  chancery  erred  (I) 
in  adjudging  that  the  Southern  Railway 
Company  wat  iiable  for  any  part  of  the 
damages  to  the  com  which  accrued  after  its 
arrival  upon  the  delivery  tracks  of  the  com- 
pany in  *  Birmingham,  and  after  notice  to[SS3l 
the  coniignees  of  Its  arrival ;  (2)  jn  adjudg- 
ing  that  plaintiff  in  error  waa  not  liable 
for  the  damages  suffered  by  the  corn  after 
its  arrival  in  Birmingham  and  white  it  waj 
in  th-e  yards  prior  to  being  unloaded.  The 
court  said: 

'This  court  if  of  the  opinion  that  the 
Southern  Railway  Company  is  only   liable 


•V'estem  I^nd  Co.  37  L.  ed.  U.  S.  267;  Re 
^ehanan,  39  L.  ed.  U.  S.  884;  and  Kipley 
^  Illinois,  42  L.  ed.  U.  S.  998. 

On  what  adjudications  of  state  courts 
^n  be  brought  up  for  review  in  the  Su- 
preme Court  of  the  United  States  by  writ 
•f  error  to  those  courts — see  note  to  Apex 
^ransp.  Co.   v.  Garbade,  62  L.R.A.  513. 

On  how  and  when  questions  must  be 
tised  and  decided  in  a  state  court  in  order 
0  make  a  case  for  a  writ  of  error  from  the 
"Opreme  Court  of  the  United  States — see 
ote  to  Mutual  L.  Ins.  Co.  v.  McGrew.  63 
.RA.  33. 


On  what  the  record  must  show  respecting 
the  presentation  and  decision  of  a  Federal 
question  in  order  to  confer  jurisdiction  on 
the  Supreme  Court  of  the  United  States  of 
a  writ  of  error  to  a  state  court — see  note 
to  Hooker  v.  Los  Angeles,  63  L.R.A.  471. 

As  to  what  is  the  record  for  this  purpose 
— see  note  to  Home  for  Incurables  v.  New 
York,  63  L.R.A.  329. 

On  the  certificate  of  a  state  court  as 
showing  presence  of  Federal  question — see 
note  to  Cincinnati,  P.  B.  S.  &  P.  Packet 
Co.  V.  Bay,  60  L.  ed.  U.  S.  428. 
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for  such  portion  of  the  damages  as  accrued 
by  reason  of  the  delay  in  transition  of  the 
cars  shipped,  which  is  fixed  by  the  concur- 
rent finding  of  the  master  and  chancellor 
at  40      per  cent  of   the  enure  damages. 

"This  court  is  further  of  the  opinion  and 
decrees  that  the  Louisville  &.  Nashville  Rail- 
road Company  is  liable  for  60  per  cent  of 
the  damages  reported  by  the  master,  being 
the  per  cent  of  damages  which  accrued  while 
the  com  remained  undelivered  in  the  yards 
at  Birmingham." 

It  was  accordingly  adjudged  and  decreed 
that  the  complainant  recover  of  the  South- 
em  Railway  Company  $415.84,  and  of  the 
liouisville  &  Nashville  Railroad  Company 
$609.42,  being  60  per  cent  of  the  recovery 
awarded  by  the  chancellor,  together  with 
interest  from  May  8,  1905,  making  a  total 
of  $623.73.  The  plaintiff  in  error  took  an 
appeal  to  the  supreme  court  of  the  state. 
It  assigned  as  error  the  action  of  the  court 
of  chancery  appeals  (1)  ''In  refusing  to  find 
certain  uncontradicted  facts  when  specially 
requested  to  so  find."  The  facts  were  set 
out.  (2)  That  the  court  erred  in  holding 
the  company  liable  for  any  portion  of  the 
alleged  damage  "because,  under  the  facts  of 
the  case,  it  was  not  a  connecting  carrier, 
and  was  not  bound  to  handle  these  ship- 
ments." The  other  errors  assigned  we  are 
not  concemed  with.  The  decree  of  the  chan- 
cery court  of  appeals  was  affirmed  without 
an  opinion  by  the  supreme  court.  The  or- 
der of  affirmance  recites  that  the  cause  came 
"on  to  be  heard  upon  the  transcript  of  the 
record  from  the  chancery  court  of  Jefferson 
county,  the  opinion  and  findings  of  fact  of 
the  court  of  diancery  appeals,  and  the  as- 
signment of  errors  filed  to  the  decree  of  said 
court  of  chancery  appeals  by  the  defendant, 
[554] Louisville  k  Nashville  *Railroad  Company, 
and  the  reply  brief  of  complainants." 

The  assignments  of  error  in  this  court 
are  to  the  effect  that  the  supreme  court 
erred  in  not  giving  full  force  and  effect  to 
the  interstate  commerce  act,  which,  it  is 
contended,  governed  the  shipments,  and  in 
not  disregarding  the  statutes  and  decisions 
of  the  state  in  conflict  therewith,  and  in 
denying  the  rights  claimed  by  plaintiff  in 
error  under  the  interstate  conimerce  act. 
And  that  the  court  erred  in  holding  that  it 
was  the  duty  of  plaintiff  in  error  to  switch 
over  its  yards  and  terminals  cars  tendered 
to  it  by  the  Southern  Railway  Company;  in 
holding  that  it  did  not  have  the  right  to 
discriminate  as  to  freight  arriving  on  its 
own  lines,  or  could  not  prefer  its  own  busi- 
ness; in  rendering  judgment  against  it  be- 
cause it  would  not  turn  over  its  private 
switch  yards  and  terminals  to  a  competing 
rond.  and  because  of  its  refusal  to  make  a 
through  routing  with  the  Southern  Railway 
G14 


Company;  in  holding  that  H  wm  Us  di 
to  switch  ears  for  other  roads  wUhla  Us  I 
minals  to  the  exclusion  of  its  own  bosiBi 
the  effect  being  to  cause  an  obstmetioii 
interstate  commerce  and  an  interfere 
with  the  paramount  duties  to  wUdi  it  i 
subjected  by  the  Constitution  and  lavs 
the  United  States. 
Other  facts  will  appear  in  the  opinioB. 

Mr.  James  B.  Wright  argned  the  flm 
and,  with  Mr.  John  H.  Franti,  filed  a  bm 
for  plaintiff  in  error: 

This  court  has  held  that,  althon^  i  mr- 
tificate  in  itself  is  not  sufficient  to  eoite 
jurisdiction,  still  it  may  have  the  tfkd  of 
making  more  certain  and  speeifie  whit  ii 
too  general  and  indefinite  in  a  reeord. 

Parmelee  v.  Lawrence,  11  WalL  36, ML 
ed.  48;  Brown  y.  Atwell,  92  U.  &  0,0 
L.  ed.  511;  Yazoo  ft  Bi.  Valley  R.  Cat. 
Adams,  180  U.  S.  41,  46  L.  ed.  41S,  SI  9^ 
Ct  Rep.  266;  Dibble  t.  i>^in«gfc—  B^ 
Land  Co.  163  U.  S.  68,  41  K  ed.  7«i  II  S^i 
Ct.  Rep.  939. 

The  certificate  may  indnea  tbe  Bofom 
Court,  where-  the  qoestion  ia  a  doM  oHb 
not  to  construe  the  record  ao  tMdOjuU 
hold  that  it  does  not  sufficiently  pmofti 
Federal  question. 

Roby  T.  Colehour,  146  U.  a  168,  l6Lii 
922,  13  Sup.  Ct.  Rep.  47. 

Even  though  the  state  court  did  ioli  ii 
its  opinion,  expressly  refer  to  the  Nad 
Constitution,  if  the- bill  of  affinuiM  ■!• 
essarily  denied  Federal  riglita  olshMJ  ^ 
the  defendant,  the  writ  of  errar  will  liiL 

Roby  Y.  Colehour,  supra;  Graan  Biy  411 
Canal  Co.  y.  Patten  "Pipw  Go.  171 H:  &  A 
48  L.  ed.  864,  19  Sup.  Ot.  Sep.  97. 

The  Supreme  Court  of  the  Uaited  MM 
has  jurisdiction  in  error  orer  a  Jaii^ 
of  the  supreme  court  of  the  rtate  vtai  i 
necessarily  iuYolYes  the  dedakm  of  thif*^ 
tion  raised  in  the  appellate  oonrt  far  fti 
first  time,  and  noticed  in  ita  opIaiQa,  «W^ 
er  a  statute  of  the  state  oonllieta  vHh  ^ 
Constitution  of  the  United  Slatea 

Arrowsmith  ▼.  Harmoning,  118  U.  &  M 
30  L.  ed.  243,  6  Sup.  Ct.  Sep.  1088;  CMF 
L.  Ins.  Co.  T.  Needles,  118  U.  a  ITi  *L 
ed.  1084,  6  Sup.  Ct  Rep.  681;  BIcMlil^ 
T.  Virginia,  172  U.  S.  102,  48  L.  d  SS^  I* 
Sup.  Ct.  Rep.  184;  Chapman  ▼.  GeoitfV 
(Chapman  v.  Crane)  123  U.  S.  640^  81  Lii 
235.  8  Sup.  a.  Rep.  211;  Graea  8^*1^ 
Canal  Co.  t.  Patten  Paper  Oou  sapra. 

The  Federal  question  ia  iavolvfd  if  ^ 
effect  of  the  state  decision  !•  to  9m0^ 
the  act  alleged  to  violate  the  IMinl  0» 
stitution,  although  the  state  court  doMi^ 
mention  the  statute. 

Houston  ft  T.  a  R.  Go.  T.  TnBMi  ITTK 
S.  60,  44  L.  ed.  673,  20  Sup.  Ct  Bi^S* 

tOi  %t 


l^uxsnixK  ib  N,  H.  0>.  ▼.  Sicrar,  HtTOOnri,  A 


Mi  ftlwaja  n&ciefisjirj  that  the  Fed- 
[tion  should  appear  afflrmati'vely  on 
id  or  in  the  opinion  if  an  adjudica- 
euch  qtieSEtiofi  was  neoessarity  in- 
1  the  dispoflition  of  the  ease  by  the 
irt. 

una  Water  Power  Co.  t.  Green  Bay 
^al  Co.  142  U.  S.  264,  35  L.  ed.  1004, 
Ct,  Rep.  173;  Bnell  v,  Chicago,  152 
h  38  L.  ed.  408,  14  Sup.  Ct.  Rep- 

ppear  from  the  reeordi  by  clear  and 
f    intendinent,    that    the     Federal 

must  have  been  directly  involved, 
be  state  court  ^ould  not  have^^jven 
:  without  ^deciding  it,  that  will  be 

to  give  jurisdJction. 

V,  Brunswick  Couniyt  160  U,  S. 
..  fed.  1134,  14  Slip.  Ct.  Rep.  IflOj 
ig  r,  Athens  County,  16  Pet.  284, 

see, 

not  necessary  that  the  question 
ppear  on  the  record  to  have  been 
id  the  dpeiHion  made  in  direct  and 
terms  ipMssimin  verbis;  but  it  is 
if  it  appears  hy  clear  and 
intendment  that  the  question 
'e  beeti  raised  in  order  to  have  in^ 
Jgieent, 
I  r.  Handel],  10  Pet.  363,  9  L,  ed. 

Qt  secesiary  that  the  act  of  Con- 
which  the  Federal  right  ta  based 
ve  been  pleaded  specially  or  spread 
cord*  It  ii  tuffident  if  the  record 
it  it  must  have  been  misconstrued, 
jugh  v.  Virginia,  172  U.  S.  IIB,  43 
J,  10  Sup.  Ct,  Rep,  134, 
sal  or  failure  to  consider  a  Fed- 
it  ion  is  equivalent  to  a  decision 
be  Federal  rights  involved  therein, 
ines  Nav.  &  R.  Co.  v.  Iowa  Home- 
123  U.  S.  555,  31  L.  ed.  204,  8  Sup, 
217  J  Erie  R.  Co.  v.  Purdy,  185  U. 
[  L.  ed.  847,  22  Sup.  a.  Rep.  e05. 
a  party  relies  upon  an  act  of  Con- 
1  the  questions  considered  by  the 
I  tapon  which  the  case  turns  are 
the  party  has  brought  himself 
le  scope  of  that  act^  a  Federal 
Is  presented. 

«@  Land  &  Water  Co.  v.  San 
h  Co,  180  U.  8.  177,  47  L.  ed.  765, 
*p,  4S7. 

te  court  could  not  have  reached  a 
(  adverse  to  the  plaintiff  in  error 
olding  either  that  none  of  Its  prop- 
been  taken,  or  that  it  wa^^  not 
0  compensation  therefor,  which  is 
-,  to  sayings  that  it  had  not  been 
if  its  property  without  due  proceas 
Thus  was  preBonted  a  Federal 
■eviewable  in  thia  court. 


Kaukauna  Water  Power  Co.  ▼.  Green  Bay 
&  M.  Canal  Co.  iupra. 

The  answer  and  claim  made  by  defendant 
in  the  state  court,  that  the  act  of  Congress 
furnished  a  complete  defense  to  the  action 
to  enforce  a  state  statute^  raised  a  Federal 
question,  and  the  oyermliug  of  that  defenae 
by  that  court  gives  the  Supreme  Court  ju^ 
risdietion  to  review  the  state  judgment. 

Missouri,  K.  &  T.  R,  Co.  v.  Haber,  IBP  U* 
S.  613,  42  L,  ed.  878,  18  Sup.  Ct.  Rep.  488; 
Re  I^nnon,  Iflfl  U.  8.  553,  41  L.  ed.  1112* 
17  Sup,  Ct.  Rep.  858;  Chicago,  B.  &  Q.  R,  Co, 
V,  Illijiois.  2O0  U.  S.  568,  50  L.  ed.  804,  26 
Sup.  Ct.  Rep.  34L 

Mr.  C.  T.  Rankin  subuiitted  the  cause  for 
defendant  in  error: 

This  court  win  search  the  record  in  vain 
for  any  suggestion  of  a  Federal  question 
made  in  the  state  courts.  Neither  the 
pleadings,  decrees,  nor  findings  of  the  state 
courts  contain  any  intimation  that  such 
question  was  suggested  there. 

It  is  suggested  first  in  the  petition  for 
writ  of  error  from  this  court  and  the  cer- 
tificate  of  Chief  Justice  Beard  thereon. 

It  has  been  repeatedly  betd  by  this  court 
that  this  is  not  a  sufficient  presentation  of 
a  Federal  question  to  confer  on  this  court 
jurisdiction  on  writ  of  error  to  a  state 
court. 

Hulbert  y.  Chicago,  202  U.  S.  276,  50  L. 
ed.  1026,  28  Sup.  Ct.  Rep.  617;  P4mielee  t, 
Lawrence,  11  Wall  36=30.  20  L.  ed.  48,  40; 
Felix  V.  Schamweber,  125  U.  S.  6^60,  31 
L.  ed.  687-680,  8  Sup.  Ct..  Rep.  750;  Brown 
V.  Atwell,  02  U.  S,  327-330,  23  L.  ed.  511- 
513;  Powell  V.  Brunswick  County,  150  U, 
S.  433^42,  37  L.  ed.  1134-1137,  14  Sup,  Ct. 
Rep.  166;  Wabash  R.  Co.  v,  Flannigan,  192 
U.  S.  20-38,  48  L.  ed.  328^331,  24  Sup.  Ct, 
Rep.  2L4. 

It  is  well  settled  that  this  court  will  look 
to  the  opinion  and  findings  of  the  state 
courts,  in  order  to  see  the  ground  of  de- 
cision; especial  ly,  where  such  opinions  are 
made  part  of  the  record. 

Jacks  V.  Helena,  115  U.  S.  288,  20  L.  ed. 
302|  6  Sup,  Ct.  Rep.  30;  Bank  of  Commerce 
V.  Tennessee,  163  U,  8,  416-126,  41  L,  ed. 
211-214,  16  Sup.  Ct.  Rep.  1113. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion   of   the   court: 

A  motion  is  made  to  dismiss  the  writ  of 
error,  on  the  ground  that  no  Federal  quea* 
lion  was  raised  in  the  state  courts  or  de- 
rided by  them.  In  opposition  to  the  naotioa 
plaintiff  in  error  contends  that  the  allega* 
tions  of  the  bill  and  its  denial  thereof  suf- 
ficiently raise  a  Federal  queition,  and  that 
the  courts  of  the  state,  in  rendering  judg- 
ment against  plaintiff  in  error,  neeessarily 
decided  that   question.     And  it  is    further 
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contended  that,  even  if  those  courts  did  not 
pass  on  the  Federal  question,  their  failure 
or  refusal  to  do  so  is  equivalent  to  a  de- 
cision against  the  Federal  rights  involved. 
A  number  of  cases  are  cited  to  sustain  these 
propositions.  But  is  the  basis  of  the  prop- 
ositions sound?  In  other  words,  was  a 
Federal  question  raised,  or,  if  raised,  ig- 
nored? First,  as  to  the  pleadings.  The 
bill  charpres  a  breach  of  the  contracts  of 
[M7] shipment  'by  one  or  the  other  of  the  railway 
companies  who,  the  bill  alleges,  were  con- 
necting common  carriers,  and,  as  such, 
bound  by  the  contracts  and  the  law  relative 
to  common  carriers  to  receive  and  forward 
to  destination  the  goods  shipped,  in  good 
order  and  in  a  reasonable  time.  Plaintiff 
in  error  admitted  that  it  was  a  common 
carrier  in  some  states,  but  was  not  a  con- 
necting and  ultimate  carrier  of  the  corn  in 
question,  denied  that  it  was  bound  by  the 
contracts,  and  denied  that  "it  was  bound  by 
law"  to  receive  the  corn  and  forward  and 
deliver  it  to  its  ultimate  destination.  And 
this  denial,  it  is  insisted,  raised  a  Federal 
question.  We  do  not  think  so.  The  denial 
was  of  a  legal  conclusion  resulting  from  the 
facts  alleged,  and  added  nothing  to  them. 
Besides,  if  a  party  relies  upon  a  Federal 
right,  he  must  specially  set  it  up.  and  a 
denial  of  liability  under  the  law  is  not  a 
compliance  with  that  requirement.  For  this 
we  need  not  cite  cnses. 

Was  a  Federal  question  decided  or  ig- 
nored? To  answer  the  question  a  review 
of  the  proceedings  is  necessary.  The  chan- 
cery court  hold  that,  as  between  the  cora- 
plainont  an.l  plaintiff  in  error,  there  was 
no  liability  upon  the  part  of  the  latter.  The 
rights  of  the  railway  companies,  between 
themselves,  the  court  said,  need  not  be  de- 
termined. The  opinion  and  findings  of  the 
chancery  court  of  appeals  are  very  elab- 
orate. Tliey  stale  the  i^sue.  the  proceed- 
ings in  and  the  judgment  of  the  chancery 
court,  and  recite  that  — 

**Now.  it  appears  that  the  Louisville  & 
Nashville  Railway  denies  any  liability  for 
its  refusal  to  receive  corn  shipped  over  the 
Southern  Railway  after  its  arrival  at  Bir- 
mingham and  deliver  it  over  its  torminal 
tracks  to  the  American  Mill  &  Elevator 
Company,  to  whom  the  corn  had  been  sold. 

'*0f  course,  this  denial  is  predicated  upon 
the  idea  that  it  was  not  a  connecting  car- 
rier in  handling  the  shipment^  of  corn  in- 
volved in  this  case,  or  that  it  was  under  any 
obligation  respecting  the  same.'* 

ra.*«sin?  on  the^e  deninU  the  court  said 
that  at  the  time  of  the  shipments  tho  South- 
f558]ern  Railwav  Companv  was  placing  •ship- 
ments, as  they  were  requested,  upon  the 
spur  track  of  plaintiff  in  error,  and  that 
the  latter  was  accustomed  to  receive  them 
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and  remove  them  to  plftoes  where  tliey  i 
to  be  delivered ;  and  this  was  its  cottoni 
years,  and,  until  about  the  time  or 
before  the  com  reached  Birmingham, 
was  a  part  of  its  business  and  a  daily 
currence  to  receive  ana  remove  such  e 
of  freight."  And  this  was  done  for  all  p 
sons  offering  them  and  without  diicriaii 
tion.  For  this  service  it  received  coope 
sation.  The  court,  however,  also  foiu'd  th 
plaintiff  in  error  "placed  an  embargo  npc 
the  receipt  or  handling  of  such  can,  3S( 
vember  13,  1902,  after  the  complainsBt  hi 
contracted  to  sell  the  car  loads  of  eon.  u 
after  most  of  them  were  shipped." 

The  contention  of  the  Louisville  k  StA 
ville  Railroad  Company,  the  court  stated  i 
follows : 

"The  contention  of  the  Louisville  ft  Xuh 
ville  Railroad  Company,  reduced  to  iti  nn 
plest  statement,  is  that  it  was  not  boar 
to  receive  these  cars  of  corn  and  place  tha 

"This  insistence  on  its  part  rests  upos  tb 
proposition  that,  in  the  matter  of  hsidliij 
the  cars  of  other  roads  in  its  yards  or  oft 
its  spur  tracks,  it  was  not  a  common  eir 
rier.  but  simply  a  private  carrier,  asd  thit 
this  being  so,  it  had  the  right  to  refuse  ti 
receive  and  handle  these  cars.  and.  u  i 
corollary  to  this  proposition,  that  it  te 
the  right  to  discriminate  between  freifk 
arriving  in  Birmingham  over  its  linei  is 
freight  arriving  over  other  lines,  and  eooli 
give  preference  between  those  that  it  ehH 
to  serve  in  this  business." 

The  court  decided  against  the  eontestioi 
and  that  the  company,  by  reason  of  't 
practice  in  handling  freight,  "assumed  wM 
respect  thereto  the  character  of  a  comnM 
carrier,  and  hence  incurred  the  dntiM  m 
liabilities  of  such  character."  The  (f^ 
added : 

"The  result  is  that  we  are  of  opinioB  tW 
the  Louisville  &  Nashville  Railway  Cb« 
pany  was  bound,  by  virtue  of  its  previa* 
course  of  business,  to  accept  these  nn  ^ 
corn  and  deliver  them  to  their  dfstisitifli 
on  its  terminal  or  spur  *traeka,  and  tkit 
by  reason  of  its  failure  to  do  so,  it  fi  !■' 
ble  for  all  damages  resulting  from  its  b^' 
ure.     .     .     ." 

'ihere  was  a  petition  for  an  iddHiN*' 
finding  of  fact  and  a  rehearing,  whkh  th 
court  said  would  take  in  the  neighboriNi^ 
of  one  hundred  pages  of  typewritten  iifv 
mation  to  set  out  and  answer  in  te  fX 
in  which  they  were  presented.  Sons.  hN 
ever,  were  grsnted:  some  qualiM.  V 
give  only  those  which  we  think  art  ftktu 
The  fifteenth  request  was  that  theeoots 
nut  in  full  from  the  evidence,  whiea  «> 
it  was  said,  uncontradicted,  the  eoaMl 
which  caused  the  embargo  to  be  Ui 
plaintiff  in  error  against   switdiing.    ^ 
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^■ndeooe  wmm  set  out.    Tbe  conn,  aiiGweniig 
t)ie  ffqueBt,  laid : 

Ttip  eliiipTe  fact  in  eo^ne(^tion  with  this 

mtter  is  that   the  IjOuUviHo  k  Nashville 

BailMAii  Com  pan  J  declined  to  receive  these 

an  of  com  and  ijeliver  them  to  their  des- 

I  tinitioti  OQ  their  spur  or  side  tracks,  because 

it  d^^taed  it  to  its  arlvantage  to  use  its  said 

Intki  fcr  and  in  its  own  special  buaineas/' 

I     Tile' t  went  J*  fifth    request   wag    "that    the 

f  Urciinjik  and  equipment  of   the  Louisville 

,  iXashviU^  Railroad  Compatij*  at  that  time 

Wfre  sufficient  under  ordinary  circumstfluces 

I  ind  «inditioDS.'^     In   granting  this   requi^at 

th  miTt  rcnmrked  ? 

-Tht  twenty -fifth  request  is  granted,  with 

thf  §tatpment   that,   in   our   opinion,   based 

i  pptm  the  evideni^e  a*  we  construe   it,  the 

)lcHua^ile  k    Nashville    Railroad    Company 

Wild  bive  handled  this  eoru  and  delivered 

^  U  its  destination   much   sooner   than    it 

did  bd  it  not  preferred  other  businesf .  and 

;tr?ii  with  thnt  bu^ine^s.  with  the  energetic 

Appliance  of  all  the  mean^  And  facilities  at 

Its  commAnd." 

it  will  be  seen  froru  this  statement  of  the 
I  ttw  tliJtt  there  is  not  a  word  in  it  which 
I  rtfuTt  i&  the  intrestate  comtneree  act  or  the 
iswTtion  of  any  rights  under  that  acL 
Pkintiff  in  error  accounts  for  the  want  of 
ttpliPLt  itatemeni  on  the  ground  that  the  ac- 
'■Ikn  WA&  instituted  and  tried,  until  the  de- 
ifision  f>f  the  chancery  cfiiirt.,  upon  the  the- 
i'*f  thfit  the  Southern  Railway  Company 
^md  plaintiff  in  error  were  *' connecting  car- 
fiitrif**  *and  that  thia  theory  of  the  case  bav- 
%beea  disproved  and  the  appeal  dismissed 
■*  to  plalntilf  in  error,  complainant  (de- 
J*ii5int  in  error)  shifted  its  position,  and, 
^der  the  broad  practice  antl  pleading  in 
*1^  ftate  court,  was  allowed  to  proceed  and 
procure  judgment  upon  the  theory  that 
pliiDtiff  in  error  had  di.'^f'riminated  against 
*f ends  at  in  error  by  preferring  its  own 
Witless,  that  it  had  failed  to  furnish  equal 
'^filities  for  interchan|*e  as  to  this  shipment, 
*iid  that,  on  account  of  its  previous  swit<!h- 
^  irrauge incuts  with  the  Southern  Rail- 
**?  Cctnpanj?  it  had  no  ri;^ht  to  rc^fvii^e  to 
'swttcD  '  the  ears  over  its  terminals.  The 
^tcord  fumishei  no  jiistifieation  for  this 
*^tention.  The  hiil  chargea  the  rnilroad 
'^tti|«inia^  as  being  conncetintr  com  in  on  rar- 
^"ifi,  plaintiff  in  error  iicin;i^  the  nltimate 
drrier,  and  that  both  were  bouna  hy  the 
'^traets  madCt  and  bound  to  carry  the  corn 
mm  the  points  of  shipment  to  destination. 
PliiDtiff  in  error  denied  these  allc  pit  inns, 
w  we  have  seen,  and  on  the  issue  thus 
iOnned  proof  was  taken. 

Tbe  chancery  court  found,  it  is  true,  in 
A'or  of  plaintiff  in  error.  The  case  was 
tken  to  the  court  of  chancery  appeals, 
fiefe  it  was  beard,  the  reeord  recites,  ^'upon 
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the  transcript  of  the  record  from  tbe  chan- 
eery  court  -of  Jeffenon  county  and  upon  the 
assignments  of  error  and  brief i  of  counseh" 
In  other  words,  the  court  of  chancery  ap- 
peals heard  the  case  as  made  in  tbe  chau^ 
eery  court.  What  tbe  chancery  court  of 
appeals  said  of  the  issues  and  contentions 
of  the  parties  we  have  already  stated,  and 
we  need  only  repeat  that  the  as^i^nment  of 
error  by  complainant  { defendant  in  error) 
in  the  chancery  court  of  appeals  wasi  gen- 
eral, and  showed  no  change  in  the  theory 
upon  which  the  case  was  brought  smd  con- 
ducted. It  was  that  the  chancery  ctiurt 
erred  in  holding  that  there  was  uo  liability 
on  the  part  of  the  LonisvilJe  &  Nashville 
Railroad  Company*  and  In  refusing  to  hold 
that  it  was  liable  either  alone  or  jointly 
with  the  other  compnny.  And  the  court 
said  that  the  denial  of  plaintiff  in  error  of 
liahilitr  was  "predicated  upon  the  idea  that 
it  waa  not  a  *conTiecting  carrier  in  handling [561] 
the  shipments  ot  corn  involved  in  this  cjiae, 
or  that  it  was  under  no  obligations  respect- 
ing the  same.-^  It  is  true  the  court  also 
said  that  plaintiff  in  error  contended  *'that 
it  had  the  right  to  discHminate  bet  we  en 
freight  arriving  in  Birmingham  over  its 
lines  and  freight  arriving  over  other  lines, 
and  could  give  preference  between  thosfthat 
it  chose  to  serve  in  this  business,"  but  this 
eoutention.  it  was  also  said,  was  '^as  a  corol- 
lary'* to  the  proposition  that  plaintiff  in 
error  was  not  a  common  mrrier,  but  sim- 
ply a  private  carrier.  The  court  determined 
against  this  proposition,  and  in  consequence 
adjudged  plaintiff  in  error  liable.  In  other 
words,  the  jud|rment  of  the  court  was  in 
exact  response  to  the  pleading.  Nor  was 
there  any  change  on  appeal  to  the  lupreme 
court.  The  railroad  company^a  second  as- 
signment of  error  was  fand  it  is  the  only 
one  with  which  we  can  concern  ourselvea) 
that  it  was  not  ^'liable  for  any  portion  of 
the  alleged  damage  to  the*c  various  ship- 
ments, because,  under  the  facts  of  this  case, 
it  wa»  not  a  connecting  carrier,  and  was  not 
bound  to  handle  these  shipments.     .     .     /* 

There  la  in  the  printed  record  a  certificate 
of  the  chief  juf^tice  of  the  supreme  court  of 
the  state,  given  when  the  writ  of  error  waa 
applied  for,  to  the  effect  that  the  supreme 
court  of  the  state  was  of  opinion  *'that  the 
fita tutes  and  laws  of  Tennessee  were  not  in 
cortfli<7t  with  the  act  of  Congress  regulating 
interstate  commerce,  and  that  the  act  of 
Congress  did  not  control  the  shipments  in 
controversy.'*  Cotmsel  concedes  the  rule  to 
he  that  the  certifteate  of  the  presiding  judge 
of  a  state  court  is  insufficient  to  give  ns 
jurisdiction,  but  insists  that  It  can  make 
more  certain  and  specific  what  is  too  gen- 
eral and  indefinite  in  the  record*  There  fa 
no  doubt  of  the  rule,  but  there  is  nothing 
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:n  liii<<  record  to  justify  its  applicatibn. 
Tl.cre  is  nothing  in  the  record  td  specialize. 
Tt  is  less  open  to  conjecture  than  the  cer- 
tificate. As  no  Federal  question  was  raised, 
the  motion  to  dismiss  must  be  granted. 
It  is  so  ordered. 


[662]  UNITED  STATES,  Appt, 

V. 

EDWIN  M.  KEATLEY. 

(See  S.  C.  Reporter's  ed.  562-505.) 

Clerks— docket   fees — separate  trials  under 
one  indictment 

1.  Separate  trials  under  one  indictment 
against  several  defendants  are  separate 
causes,  within  the  meaning  of  U.  S.  Rev. 
Stat.  S  828,  U.  S.  Com  p.  Stat.  1901,  p.  635, 
prescribing  the  docket  fees  which  the  derk 
of  a  Federal  court  may  charge  in  a  cause. 
Clerks — ^fees — recording  judgments. 

2.  The  8er\'ices  of  a  clerk  of  a  Federal 
court  for  recording  abstracts  of  judgments, 
as  required  by  a  rule  of  court,  are  not  cov- 
ered by  docket  fees  prescribed  by  U.  S. 
Rev.  Stat.  S  828,  par.  10,  and  separate 
charges  therefor  are  justified  by  par.  8  of 
that  section,  prescribing  the  fees  which  such 
clerk  may  receive  for  "making  any  record." 

[No.  482.] 

Submitted  January  29,  1907.     Decided  Feb- 
ruary  25,    1907. 

APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  allowing  a  clerk  of  a 
Federal  court  separate  docket  fees  for  sepa- 
rate trials  under  one  indictment,  and  disal- 
lowing a  counterclaim  for  charges  paid  for 
recording  abstracts  of  judgments.     Aflirmed. 

See  same  case  below,  41  Ct.  CI.  384. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Van  Orsdel 
and  Mr.  Philip  M.  Ashford  submitted  the 
cause  for  appellant. 

Mr.  Frank  B.  Crosthwaite  submitted  the 
cause  for  appellee: 

After  flpvcranci*  the  records  in  the  sev- 
eral cases  l)rcome  entirely  distinct  and  to 
all  intents  and  purpos(>s  as  though  the  de- 
fendants were  charged  in  separate  indict- 
ments. 

State  v.  Rogers,  6  Baxt.  563;  Noland  v. 
State,  19  Ohio,  131. 

Where  an  order  of  severance  is  made  it  is 
equivalent  to  dividing  the  cause  into  a 
number  of  distinct  octions. 

Bryan  v.  Spivey,  106  N.  C.  99,  11  S.  E. 
510.  ' 

Where    severance    is    had    one   defendant 
cannot  rely  upon  anything  in  the  record  of 
the  trial  of  another  defendant  as  res  judi- 
cata  in  his  own  case. 
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Eikenberry  y.  Edwards,  71  lowm,  82, 

N.  W.  183. 

Mr.  Justioe  McKemui  deliyered  the  O] 
ion  of  the  court: 

The  claimant  in  the  court  below,  appe) 
here,  was  clerk  of  the  United  States  t 
cuit  court  for  the  southern  district  of  ITi 
Virginia  from  July  1  to  July  6,  1902.  i] 
clerk  of  that  court  and  the  district  ton 
from  July  16,  1902.  to  September  17,  IN 
He  regularly  rendered  accounts  for  m 
services,  which  contained,  among  otbi 
things,  charges  for  "separate  docket  feci  i 
separate  trials  under  one  indictment."  Tl 
charges  were  disallowed  and  this  suit  wi 
brought  therefor  in  the  court  of  dtifl 
Judgment  was  rendered  for  claimant  fort! 
sum  of  $125.45,  certain  items  being  di« 
lowed. 

A  counterclaim  was  filed  fay  the  U^ 
States  for  the  recovery  of  $57.90,  efaaipd  I 
"docketing  judgments,"  alleged  to  haie  tei 
erroneously  and  unlawfully  paid  to  dsii 
ant  *by  the  accounting  officers  of  the  Uiiti 
States.  The  counterclaim  was  disalkvi 
and  the  United  States  assigns  as  enor  tl 
action  of  the  court  in  rendering  jodgMi 
for  the  claimant  as  aforesaid  and  ovcrnlii 
the  counterclaim.  In  passing  on  the  dtti] 
for  the  service  the  court  of  claims  nid: 

"The  defendant's  contention  as  to  \Um 
is  troublesome.  It  appears  that  joint  ii 
dictments  were  returned  against  serersl  it 
fendants;  that  on  motion  of  defendsBt: 
counsel  separate  trials  were  granted  to  ion 
of  the  defendants,  whereupon  the  clerk  bU 
{Separate  docket  entries  in  aeeordanee  viti 
said  motion,  docketing  said  esmei  * 
though  separate  indictments  had  bfcs  it 
turned  against  the  parties  granted  wpsnt 
trials. 

"Paragraph  10  of  I  828  of  the  M^ 
Statutes  (U.  S.  Comp.  SUt  1901,  p.  ^' 
provides : 

"  'For  making  dockets  and  indem.  !■* 
ing  venire,  tax  costs,  and  all  otiier  mr^ 
on  the  trial  or  argument  of  jt  eawe  vktf 
issue  is  joined  and  testimonj  giftn,  tti* 
dollars.' 

''By  paragraph  11  a  fee  of  $8  b  tSl0^ 
where  no  testimony  is  given,  and  by  p^ 
j^raph  12  a  fee  of  $1  is  allowed  vfam  ^ 
cause  is  dismissed  or  discontinued  or  j4 
iiient  or  decree  rendered  without  Imn." 

The  contention  of  the  appellant  tnfMl| 
on  the  word  "cause."  The  argument  li  A< 
the  word  "cause"  is  limited  by  te  «« 
indictment,  and  if  it  be  returned  agiM 
number  of  persons  and  they  be  graatd  i^ 
rate  trials  there  is  only  one  "cause." 
is  conceded  that  the  court  mi^  grant  «1 
rate  trials,  and  it  is  not  disputed  thai  1 
court  did  so  in  the  cane  for  wbU  thn  « 
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im  sufid  for  were  charged  and  tUat  eacli 
mi  M^yAT&telj  designated  on  the  records, 

W^  tbiak  tbe  order  granting  aepurate 
trijiU  made  separate  causes,  and  therefore 
mh  WM  independent  of  the  other.  State 
T.  Kflgera,  6  Bairt.  563 ;  Noland  v.  State,  1§ 
Ohio,  131;  Bryan  v.  Spivey,  106  N.  C.  05, 
II  S.  E.  510.  The  services  rendered  were  a 
pniper  charge  under  the  statute. 
*  TTie  wiinterrlaim  was  for  the  recovery 
Ijof  IJS7-90,  charges  •made  for  ''docketing  judg- 
DtentA,'  lad  the  liat^  filed  showed  amounts 
hm  10.15  to  SB  JO.  The  court  of  claims* 
GOmmfot  wm:  **The  defendant's  counter- 
diim,  predicated  upon  the  alleged  illegal 
ilbwtne«  for  the  docketing^  of  judgmenta, 
will  have  to  be  dismissed.  The  services  here 
fbrjtcd  for  were  adniittedly  performed,  by 
onifrofthe  courL  and*  under  United  States 
T.  Jones,  193  U,  S.  528.  48  L.  ed,  776,  2i 
Bup.  Ct.  Rep.  SOL  allowable/' 

The  eaae  referred  to  ia  United  States  v. 
Jon^,  supra.  In  the  absence  of  anjtUing 
h  ih  record  to  the  contrary,  we  must  UM* 
tuxne  tlmt  the  appHeation  of  that  case  w^s 
flade  00  account  of  the  facts  presented  to 
thp  Murt  of  elaima  in  this.  Counael  for 
the  United  States  say  that  the  finilings  of 
the  court  of  claim-?  "on  the  subject  of  the 
Kwinterclaim  are  not  aa  full  nnd  complete 
u  ttev  might  be."  A  belief  is  eicpressed. 
httwever,  that  it  app4?ars,  from  the  face  of 
the  couiterclatin,  that  they  are  folio  fees. 
At  all  fTents.  it  is  insisted,  that  they  are 
Aot  the  ehargp^  specified  in  paragraphs  10, 
11,  and  12  of  §  S28  of  the  Revised  Statutes. 
^b  the  appellee  concedes  in  effect*  and 
orps  that  the  charge  waa  made  under  and 
^j^tified  by  paragraph  8  of  that  section, 
wlaieh  reads  as  follows:  "For  entering  any 
^k  order,  continuance,  judgment,  decree, 
w  Tfcognizance,  or  drawing  any  bond  or 
iQaldn|f  any  record,  certificate,  return,  or 
^^ri,  for  each  folio,  fifteen  cents*"  The 
"i&i'ds  we  haTe  italicized  are  the  words  upon 
*M«li  appellee  reliest  combined  with  the 
follflwing  order  of  the  court: 

"ITie  clerk  of  this  court  is  directed  to  keep 
*  jiadgment  doeket  wherein  shall  be  recorded 
ititracta  of  aU  judgments  rendered  in  eases 
^hm^  the  United  States  is  a  party.    Said 
judgment  docket  shall  contain? 
'The  number  of  the  case. 
The  date  of  the  indictment, 
**rhe  names   of   the    parties. 
The  amount  of  the  judgment 
^The  amount  of  costs. 
"The  date  of  the  judgment. 
I|   '^'Wben  docketed, 
'The  amount  paid, 

**Th€  disposition  of  the  funds  and  any  ad- 
ditional mntter  which  the  clerk  may  deem 
pertinent/' 

The  record  required  by  that  rule,  appel- 
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lee  contends,  is  different  from  the  variotia 
dockets  which  are  kept  in  all  United  States 
courts  in  which  brief  entries  of  fact  ari 
made,  and  which,  it  is  said^  are  covered  by 
the  docket  fee*  The  contention  Is  consonant 
with  the  decision  of  the  court  of  claims,  and 
we  do  not  think  it  is  refuted  by  the  sug* 
geationa  luade  by  appellant, 
Judgment  alarmed. 


D.    S=   OSBORNE,  J.   K.  P*  Carroll,    A*  J. 
Barnes,  and  G.  L.  Bakert  Suing  as  Trus- 
tee b  of  Carriek  Academy  of  the  County  of 
Franklin,  etc,,  Plffa.  iaVErr,, 
y* 
R.    A*    CLARK    and    WincJieater    Kormal 
College* 

(See  S.   C-   Reporter*a  ed*  565-500.) 

Error  to  state  court — Federal  queation — Iwiw 
raised. 

1.  References  to  the  Dartmouth  College 
Case  in  the  opinions  of  the  steite  courtfl  in 
discussing  the  question  whether  a  certain 
ediicational  institution  ia  piiblic  or  private^ 
the  decision  of  which  question  would  de- 
termine the  validity  of  state  legislation 
under  the  state  Constitution,  do  not  show 
that  the  contract  clause  of  the  Federal  Con- 
stitution was  relied  upon  to  invatidate  such 


Note*— ^n  the  general  subject  of  writs 
of  error  from  the  United  States  Supreme 
Court  to  state  courts — see  notes  to  Martin 
V.  Hunter,  4  L.  ed.  U,  S,  97;  Bamblin  v. 
Western  Land  Co.  37  L*  ed.  U.  8.  267; 
Re  Buchanan,  30  L*  ed,  U*  S*  884;  and  Kip- 
ley  V,  Illinois,  42  L*  ed.  U,  S.  998. 

On  how  and  when  questions  must  be 
raiaed  and  decided  in  a  state  court  in  onler 
to  make  a  case  for  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States-* 
see  note  to  Mutual  L,  Ina.  Co*  v,  McGrew, 
63  L*R.A.  33. 

On  what  the  record  must  show  respecting 
the  presentation  and  decision  of  a  Federal 
question  in  order  to  confer  jurisdiction  on 
the  Supreme  Court  of  the  United  States 
of  a  writ  of  error  to  a  state  court — see 
note  to  Hooker  v.  Los  Angeles ^  03  L*R*A. 
471- 

Error  to  state  courts  in  cases  presenting 
questions  of  impairment  of  contract  ob- 
hgationi, 

I,  The  questioa  a  Federal  one. 
n*  How  the  question   must   be   presented 
to,  and  decided  by,  the  state  court, 
in.  Scope  of  review* 

I,  The  question  a  Federal  one. 

The  claim  in  a  state  court  that  a  state 
statute  is  invalid  because  it  impairs  the 
obligation  of  a  contract  presents  a  Federal 
question.     Bridge    Proprietors    r.   Hoboken 
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legislation,  so  as  to  sustain  a  writ  of  error 
from  the  Supreme  CJourt  of  the  United 
States. 

Error   to    state   court— Federal   question— 
how  raised. 

2.  The  question  as  to  the  validity  of  a 
state  law  under  the  Federal  Constitution  is 
not  necessarily  involved  so  as  to  sustain  a 
writ  of  error'  from  the  Supreme  Court  of 
the  L'nited  States  to  a  state  court  merely 
because  the  state  law  logically  might  have 
been  assailed  as  invalid  under  the  Federal 
Constitution  upon  grounds  more  or  less  sim- 
ilar to  those  actually  taken. 

[No.  159.] 

Argued  Januarv   16,   1907.     Decided  Febru- 
ary 26,  1907. 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Tennesaee  to  review  a  deen« 
which  reversed  a  decree  of  the  Court  oft 
Chancery  Appeals  in  that  atate^  affirmhif  ^ 
decree  of  the  Chancery  Court  of  nanUiKr 
County,  overruling  a  demurrer  to  a  bill  ^ 
set  aside  a  lease  ol  the  property  of  an  ed^a 
cational  institution.  Dismissed  for  wait  ^ 
jurisdiction. 

See  same  case  below,  112  Tenn.  48l»  ^B 
S.  W.  64. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Floyd  Estill  and  Jamea  J.  Ljms£ 
argued  the  cause,  and,  with  Messrs.  Jo^m 
M.  Littleton,  Isaac  W.  Crabtree,  and  FdS: 
D.  Lynch,  filed  a  brief  for  plaintiffs  la  es^ 
ror: 

The  Federal  question  aa  to  the 


Land  &  Improv.  Co.  1  Wall.  116,  17  L.  ed. 
571;  Furman  v.  Nichol  (Green  v.  Nichol) 
8  Wall.  44,  19  L.  ed.  370;  Hill  v.  Merchants' 
Mut.  Ins.  Co.  134  U.  S.  515,  33  L.  ed.  994, 
10  Sup.  Ct.  Rep.  589;  East  Tennessee,  V. 
k  G.  R.  Co.  v.  Frazier,  139  U.  S.  288,  35 
L.  ed.  196,  11  Sup.  a.  Rep.  517;  Chicago, 
B.  &  Q.  R.  Co.  V.  Nebraska,  170  U.  S.  57, 
42  L.  ed.  mS.  18  Sup.  Ct.  Rep.  513;  Colum- 
bia Water  Power  Co.  v,  Columbia  Electric 
Street  R.  Light  &  P.  Co.  172  U.  S.  475,  43 
L.  ed.  521,  19  Sup.  Ct.  Rep.  247;  Yazoo  & 
M.  Vallev  R.  Co.  v.  Adams,  180  U.  S.  1,  45 
L.  ed.  395,  21  Sup.  Ct.  Rep.  240;  The  Bing- 
baniton  Bridge  (Chenango  Bridge  Co.  v. 
Binphamton  Bridge  Co.)  3  Wall.  51,  18  L. 
ed.  137:  Yazoo  &  M.  Valley  R.  Co.  v. 
Thomas,  132  V.  S.  174,  33  L.  ed.  302,  10 
Sup.  Ct.  Rep.  08:  Yazoo  &  M.  Valley  R. 
Co.  V.  Levee  Comrs.  132  U.  S.  190,  33  L.  ed. 
308.  10  Sup.  Ct.  Rep.  74;  Northwestern 
I'nivcTsitv  v.  Illinois,  09  U.  S.  309,  25  L.  ed. 
387:  Mobile  &  0.  R.  Co.  v.  Tennessee,  153 
v.  S.  48(;,  38  L.  ed.  793,  14  Sup.  Ct.  Rep. 
908:  Given  v.  Wright  (Ne^'  Jersey,  Given, 
Prosecutor,  v.  Wri^rht)  117  U.  S.  648,  29 
I.,  ed.  1021,  6  Slip.  Ct.  Rep.  907;  Wilmington 
&  W.  R.  Co.  V.  .Msbrook.  146  U.  S.  279,  36 
L.  ed.  972,  13  Sup.  Ct.  Rep.  72;  Walsh  v. 
Columbus,  H.  Vallev  &  A.  R.  Co.  176  U.  S. 
469.  44  L.  P(l.  548,  20  Sup.  Ct.  Rep.  393; 
Wrijilit  V.  Nagle,  101  I'.  S.  791,  25  L.  ed. 
!IL>1:  Williams  v.  Louiniana,  103  U.  S.  637, 
26  L.  ed.  595;  McCuUough  v.  Virginia.  172 
r.  S.  102.  43  L.  ed.  3S2,  19  Sup.  a.  Rop. 
134;  New  Orleans  Waterworks  (^.  v.  Louis- 
iana Suirar  Ref.  Co.  125  V.  S.  18,  31  L.  ed. 
607.  8  Sup.  a.  Rep.  741;  ITouston  &  T.  C. 
R.  Co.  V.  Texas,  177  V.  S.  tUJ,  44  L.  ed.  673, 
20  Sup.'  Ct.  Rop.  545. 

A  municipal  ordinance  is  a  state  statute 
811  far  as  this  question  is  concerned.  Mur- 
ray V.  Charleston,  96  V.  S.  432,  24  L.  ed.  760. 

So.  also,  is  a  provision  of  the  state  Con- 
stitution. Delmas  v.  Merchants'  Mut.  Ins. 
Co.   14  Wall.  661,  20  L.  ed.  757. 

The  existence  of  the  contract  has  been 
Haiti  to  be  a  part  of  the  Federal  question 
itself,  lloadlev  v.  San  Francisco  (Clark  v. 
San  Franciscor  124  U.  S.  639,  31  L.  ed.  563. 
8  Sup.  Ct.  Rep.  669. 
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Hence,  the  Supreme  Court  of  the  Uait^tf 
States  in  numerous  instances  »T*ymtafnf  iti 
jurisdiction,  although  it  may  be  foroed  %$ 
affirm  the  judgment  of  the  state  oonit  be- 
cause, in  reviewing  such  judgment,  it  find^ 
either  that  there  waa  no  contract,  or  that 
it  did  not  confer  the  right  claimed.    Ibid; 
Douglas  V.  Kentucky.  168  U.  S.  488.  42  L 
ed.  653,  18  Sup.  Ct.  Rep.  199:  Citizens'  Str. 
Bank  v.  Owenshoro,  173  U.  &  636.  43  L 
ed.    840.    19   Sup.   Ct.  Rep.   630;   OoIvbIm 
Water    Power    Co.    ▼.    Columbia    Efectiie 
Street  R.  Light  ft  P.  Co.  172  U.  S.  478,0 
L.  ed.  521,  19  Sup.  a.  Rep.  247;  ImMBb 
&  X.  R.  Co.  ▼.  Palmes,  109  U.  a  8Mt  ff 
L.  ed.  922,  3  Sup.  Ct.  Rep.  l!«. 

A  different  course  was  adopted  in  Nr« 
Orleans  v.  New  Orleans  Waterworks  Oa 
142  U.  S.  79.  35  L.  ed.  943,  12  Sapi  a 
Rep.  142.  where  the  court  thought  that  thi 
ruling  in  Millingar  v.  Hartupee.  6  WiL 
258,  18  L.  ed.  829,  neceaaiUted  tbt  eoodi- 
aion  that,  before  the  Supreme  Gonrt  of  thi 
United  States  can  take  jurisdietioa  oa  thi 
ground  that  the  state  oourt  haa  nphrU  t 
state  statute  drawn  in  question  ai  i** 
pairing  the  obligation  of  the  eootract  t 
should  appear  that  there  WM  a  legal  eA* 
tract  subject  to  impairment,  and  nai 
ground  to  believe  that  it  haa  been  imMini 
The  court,  therefore,  declined  jurisoictiM 
despite  the  formal  raising  of  the  qntstiflii 
l)ecautie  it  was  of  the  opinion  that  no  c«- 
tract  existed. 

A  somewhat  analogous  caae  ia  St.  w 

(.Gaslight  Co.  V.  St.  Paul.  181  U.  S.  lA  • 

L.  ed.  788,  21   Sup.  Ct.  Rep.  676,  whiif  • 

writ   of  error  to  review  a  judgment  «  » 

state  court  in  a  case  in  which  the  oblifiW 

of    u    contract    with    a    municipality  *** 

elnimed  to  have  been  impaired  by  »  •*•! 

quent    municipal    ordinanee   waa  dliwi'jjj 

for  want  of  jurisdiction  on  the  grand  tjlj 

s\ich  ordinance  was  a  mere  denial  ol  ■► 

bility    on    the   contract:    and,  hence.  ti» 

there  wa»  no  state  tegialation  from  tl>*" 

I  forci*ment   of  which  an  impairment  cfj* 

.  obligation   of   the   contract    did,  or  «*» 

'  result.  ^ 

'     Unless   these   decisions  arc  refmlK  ^ 

tOi  V.^ 


OeaoEKE  y,  Clabk. 


at  of  ibe  obllg&tion  of  the  contrnct  wae 
Scleiitl]^  raised  in  the  pk^adiDgs^ 
bltimbia  Water  Power  Co.  v.  Columbia 
ctric  Street  H.  Light  A  P.  Co,  172  U.  S. 
,  43  L.  ed,  621,  19  Sup>  Ct.  Rep.  247 1  Mc- 
lough  V.  Virginia,  172  U.  S.  104,  43  L. 
S^.  Ifl  Sup.  Ct.  Rep.  134'  Yazoo  &  M. 
iky  R.  Co.  V.  Adams.  180  U.  S.  1,  45 
sd.  395.  21  Sup,  a.  Rep.  240. 
'he  opinion  of  the  court  may  be  looked 
in  deierminmg  whether  or  not  a  Federal 
etion  was  ruiee^d  and  decided. 
fQrdock  V.  Memphia,  20  WalL  590,  22  L. 
429;  Snti  Jcis^  Land  &  Water  Co.  v.  San 
^  Ranch  Co,  180  U.  S.  177,  47  L.  ed.  765, 
Sup,  Ct.  Rep.  4S7. 

The  insistence  of  defendants  in  error  is 
I  has  been  that   the  act  of  Congress  of 


1806   really  oooveyed  the  property  to  th«^ 

state,  and  that,  by  virtue  of  this  act^  th9 
state  becaore  the  owner  of  the  fund  arising 
from  the  sale  of  this  property,  and  that 
the  academies  endowed  therewith  were  state 
agGueies  for  this  reason.  Plaintiffs  in  error 
insisted  that  the  state  was  only  made  a 
trustee^  and  that  the  fund  was  intettded 
for  Carrick  Academy,  and  that  the  endow- 
ment of  Carrick  Academy  with  this  fund 
did  not  make  it  a  public  corporatiou  or 
state  agency.  The  supreme  court  adopted 
the  Tiew  of  the  defendants  in  error,  and 
construed  this  act  of  Congress  aceording  to 
their  iaaistence.  This  was  necessary  to 
the  decision  of  the  case^  as  it  was  decided. 
And  hence  a  Federal  question  ariaes. 
Glasgow  V.  Baker,  128  U.  S.  560,  32  L. 


'  principle  that  a  Federal  contention 
1st  not  be  wholly  without  foundation 
^  note  to  OlEeld  v.  New  York,  N,  H.  & 

K  Co.  ante,  231},  they  do  not  seem  easy 

explanation  on  any  other  theory  than 
at  su^|resi.ed  in  the  note  to  Burt  v.  Smith* 
t«,  121^  to  aeeount  for  the  deciaions  in 
saler  w.  Washinj^ton  Harbor  Line,  146  U. 

m  36  L.  ed.  1119,  13  Sup.  Ct.  Rep,  l&O, 
>d  cither  ciiaes  considered  in  connection 
lerewith,  vis.:  That,  as  the  judgment  of 
»  Btmte  court  was  not  to  he  reversed,  it 
18  Bot  very  material  whether  the  writ  of 
TOT  was  drsmis^edi.  or  tbe  jurisdiction  en- 
Stained  and  the  judgment  afHrmed. 
And  perhaps  this  is  tbe  best  explanation 
r  Ik  holding  in  Mills  v.  St*  Clair  County, 
Bm.  669.  12  L-  ed.  120L  that  the  ques- 
Utt  whether  the  contract,  if  any,  under 
hich  the  owner  of  land  liold^  n rider  a 
*iit  in  fee  simple  was  violated  hy  an 
lose  ©f  the  right  of  eminent  dnmain  under 
«  einction  nf  a  state  statute  was  not 
IE  which  would  confer  juriadiction  on  the 
ipr^me  Court  of  the  United  States  under 
25  of  the  judiciary  act  of  1780.  "It  Is 
't  *n  invasion  and  illef;al  aeizure  of  prh 
le  property  on  pretense  of  exercising  the 
flit  of  eminent  domain,  and  which  act  is 

abuse  claiming  the  sanction  of  a  state 
»,''  said  Mr.  Justice  Catron.  '*that  gives 
'8  oonrt  jurisdiction.  .  .  -  Were  this 
ni  tn  sM&um^  jtirisdlt^tion  and  re  examine 
J  revise  state  court  decisiona  on  a  doubt  - 

con  St  met  ion  that  an  intereat  in  land 
d  by  patent  was  a  contract,  and  the 
aer  entitled  to  constitutinnal   protection 

oar  decision  in  case  of  abuse  suid  trea- 
iH  by  an  oppressive  exercise  nf  sit  ate  au- 
►Hty  it  would  follow  that  all  state  laws, 
^dsl  and  general  t  under  whose  sanction 
4s,  ferries,  and  bridges  are  catubli^rhed, 
^Ici  be  subject  to  our  supervision.  A 
^  source  of  jurisdiction  w^ould  be  opened, 
etidlcss  variety  and  extent/' 
^«fre  the  sole  question  involved  Is  the 
"'tmetion  of  a  charter  or  con ti  act,  no 
^-Ta\  question  is  presented.  Yazoo  &  M, 
^h  R  Co.  V.   Adams,   180  U.  S.  41,  45 

<  415,  21  Sup.  Ct.  Rep,  256, 

^*^  question  of  the  validity  of  a  contract 


under  the  state  law  when  the  contract  waa 
made  is  not  Federal,  where  ao  subsequent 
legislation  is  claimed  to  impair  its  obliga^ 
tion.  Bet  hell  v.  Demaret,  10  Wall  537.  1& 
L.  ed.  1007;  Mississippi  &  M.  It  Co.  v.  Mc- 
Clure,   10  WalL  511,  19  L.  ed.  997. 

And  where  certain  state  bonds  were  in 
the  possession  of  the  state  at  the  time  of 
the  adoption  of  a  constitutional  amendntent 
invalidating  bonds  so  heldt  no  cjuestinn  as 
to  the  impairment  of  contract  obligations 
is  involved  in  the  inquiry  whether  such 
bonds,  when  subsequently  stolen  and  put 
Into  circulation  by  the  state  treasurer,  were 
valid  obligations  in  tbe  handf?  of  innocent 
holders.  Bier  v.  McGehee,  148  U.  S,  13?^ 
37  L.  ed.  307,  13  Sup.  Ct.  Rep.  580. 

If  tbe  Supreme  Court  of  the  United 
States  could  review  the  decision  of  a  state 
court  because  that  court  held  a  contract 
to  be  void  which  the  former  court  might 
have  upheld,  every  case  in  which  a  contract 
was  held  by  the  state  court  not  to  he 
binding  for  any  cause  whatever  could  be 
reviewed  in  the  Supreme  CJourt  of  the  Uni< 
led  States,  which  would  thus  become  the 
court  of  final  resort  in  all  eases  of  contract 
where  the  decleiona  of  the  state  courts  w*eTe 
againai  the  validity  of  the  contracts  set  up 
in  tho.?e  courts.  This  obviously  was  not  the 
purpose  of  the  judiciary  act.  Mississippi  & 
M,  E.  Co.  V.  Rock,  4  Wall,  177,  IS  L  ed. 
3BI. 

Hence,  the  Supreme  Court  of  the  United 
States  has  no  jurisdiction  to  review  state 
^'udgments  because  they  refuse  eJTeet  to 
valid  contracts,  or  in  their  effect  impair  the 
obligation  of  ctin tracts.  Northern  R.  Co. 
V.  New  York,  12  Wall  3S4.  20  L.  ed.  412; 
Knox  V.  Exchange  Bank,  12  Wall.  370,  20 
L.  ed.  414;  Morlev  v.  Lake  Shore  &  M.  S-  R. 
Co.  140  U.  S.  162,  36  L,  ed,  925,  13  Kup.  Ct. 
Hep.  54;  Mbsouri  ex  rel.  Quincy,  M.  Sl  P, 
R.  Co.  V.  Harris,  144  U.  S.  210,  30  L.  ed. 
407,  12  Sup.  Ct.  Rep.  838;  New  Orleans 
Waterworks  Co.  v,  l.ouisiana,  185  U.  S, 
330,  40  L.  ed.  036,  22  Sup,  Ct.  Rep.  691. 

**It  is  the  peculiar  province  and  privilege 
of  the  state  courts*"  said  Mr.  Justice  Grief 
in  Commercial  Bank  v.  Buckingham,  6  How. 
31 7  r  12  L.  ed,  109,  "to  oonstme  their  own 
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td.  513,  9  Sup.  Ct.  Rep.  154;  Neilson  v. 
Lagow,  7  How.  772,  12  L.  ed.  908;  Joplin  v. 
Chachere,  192  U.  S.  94,  48  L.  ed.  359,  24  Sup. 
Ct.  Rep.  214;  Shively  v.  Bowlby,  152  U.  S. 
1,  38  L.  ed.  331,  14  Sup.  Ct.  Rep.  548;  Ken- 
nedy Min.  &  Mill.  Co.  v.  Argonaut  Min.  Co. 
189  U.  S.  1,  47  L.  ed.  685,  23  Sup.  a.  Rep. 
601. 

Mr.  Charles  C.  Trabue  argued  the  cause, 
and,  with  Mr.  William  L.  Granbery,  filed  a 
brief  for  defendants  in  error: 

This  court  has  repeatedly  said  that  it 
was  without  authority  to  review  the  de- 
cision of  a  state  supreme  court,  unless  it 
affirmatively  appeared  that  a  Federal  ques- 
tion was  actually  raised  and  actually  de- 
cided; or,  to  state  it  a  little  differently, 
unless  it  appeared  that  the  decision  of  a 


Federal  question  was  necessary  to  the  «■ 
elusion  reached  by  the  state  oourt. 

Murdock  v.  Memphis,  20  WalL  S90.  2! 
ed.  429;  Detroit  City  R.  Co.  ▼.  Guthard,  1 " 
U.  S.  133,  29  L.  ed.  118,  6  Snp.  Ct.  Rep.  81 : 
Spies  V.  Illinois  (Ex  parte  Spies)  121 1 
S.  181,  31  L.  ed.  80,  8  Sup.  Ct.  Rsp.  i: 
Brooks  V.  Missouri,  124  U.  S.  8M,  1  - 
ed.  454,  8  Sup.  Ct.  Rep.  443;  Cox  ▼.  Turn 
202  U.  S.  446,  50  L.  ed.  1099,  26  Sop.  C 
Rep.  671;  Adams  County  ▼.  Burlingioa 
M.  River  R.  Co.  112  U.  S.  123,  28  L.  sd.  fj 
6  Sup.  Ct.  Rep.  77;  Simmerman  ▼.  KebiSi 
ka,  116  U.  S.  64,  29  L.  ed.  535,  6  Sop.  C 
Rep.  333;  Leeper  ▼.  Texas,  139  U.  8.  46 
35  L.  ed.  225,  11  Sup.  Ct.  Rep.  677;  Bod 
nell  v.  Crooke  Min.  &  Smelting  Co.  148  1 
S.  688,  37  L.  ed.  612,  18  Sup.  Ct.  Bspi  771 


statutes;  and  it  is  no  part  of  the  functions 
of  this  court  to  review  their  decisions  or 
assume  jurisdiction  over  them  on  the  pre- 
tense that  their  judgments  have  impaired 
the  obligation  of  contracts.  The  power  dele- 
gated to  us  is  for  the  restraint  of  uncon- 
stitutional legislation  by  the  states,  and  not 
for  the  correction  of  alleged  errors  com- 
mitted by  their  judiciary." 

A  change  of  view  by  a  state  court  as  to 
the  proper  construction  of  a  state  statute 
relating  to  deeds  and  acknowledgments,  so 
as'  to  render  invalid  a  deed  executed  prior 
to  the  enactment,  does  not  present  a  Fed- 
eral question.  Central  Land  Co.  v.  Laidley, 
159  U.  S.  103,  40  L.  ed.  91,  16  Sup.  Ct. 
Rep.  80. 

The  same  is  true  of  a  change  of  view 
by  the  highest  court  of  a  state  with  respect 
to  the  limit  of  private  ownership  on  tide 
waters.  Mobile  Transp.  Co.  v.  Mobile,  187 
U.  S.  489,  47  L.  ed.  2C6,  23  Sup.  Ct.  Rep. 
170. 

A  Federal  question  which  will  support  a 
writ  of  error  to  a  state  court  is  not  raised 
by  a  decision  of  such  court  against  the  va- 
lidity, under  tlie  state  Constitution,  of  a 
statute  under  which  certain  bonds  were  is- 
sued, although  it  had  held  such  statute 
valid  before  their  issue,  tliere  being  no 
subsequent  legislation  touching  the  subject. 
Turner  v.  Wilkes  County,  173  U.  S.  461, 
43  L.  ed.  768,  19  Sup.  Ct.  Rop.  464. 

So,  a  change  of  view  by  a  state  court  in 
rejrard  to  the  proper  construction  of  a  state 
statute,  even  if  its  former  holding  had  be- 
come a  rule  of  pro|K»rty,  cannot  constitute 
a  Federal  question  as  to  the  impairnient  of 
the  obligation  of  a  contract  for  which  a 
writ  of  error  will  lie  from  the  Supreme 
Court  of  the  United  States  to  the  state 
court.  Bacon  v.  Texas,  103  U.  S.  207,  41 
L.  ed.  132,  16  Sup.  Ct.  Rep.  1023. 

And,  even  assuniing  that  there  could  be 
a  vested  right  in  an  erroneous  decision,  no 
question  of  the  impairment  of  the  obliga- 
tion of  the  contract  is  present e<l  by  a  de- 
rision of  a  state  court  construing  a  state 
statute  differently  from  the  construction 
previouslv  placed  by  it  on  a  similar,  but  not 
irlontical,'  statute.  Wood  ▼.  Brady,  160  U. 
622 


S.  18,  37  L.  ed.  981,  14  Sup.  Ct  Rip.  i 
Dougherty  v.  Nevada  Bank,  160  U.  &  17 
40  L.  ed.  382,  16  Sup.  Ct.  Rep.  26& 

Where  the  question  is  not  whethtr  e0 
tain  constitutional  and  statutory  profinos 
were  valid,  but  whether,  by  their  adopAioi 
and  enactment,  a  condition  attached  to  i 
conveyance  of  land  for  the  erection  i^  i 
capitol  was  so  broken  as  to  authorin  thi 
grantor  to  revoke  the  deed  and  take  p«- 
session  of  the  property,  no  q[nestkm  of  tfei 
impairment  of  the  obligation  of  a  eontntt 
is  involved,  since  the  most  that  eu  It 
claimed  is  that  the  state  has  Tiolstcd  to 
contract,  not  impaired  it.  Brown  t.  CbIi- 
rado,  106  U.  S.  95,  27  L^  ed.  182,  1  Sif 
a.  Rep.  175. 

No  question  as  to  the  impainant  ol  tti 
obligation  of  a  contract  by  a  stale  fUM 
requiring  the  purchaser  of  the  propertf  ui 
franchises  of  a  railway  company  to  si^ 
the  liability  of  that  company  osn  sriH  li 
a  suit  in  a  state  eourt  brought  unte  tM 
act  to  enforce  a  liability  founded  oa  t«t, 
and  not  arising  out  of  any  ooatrset  i^ 
tions.  Winona  &  St.  P.  R.  Go.  t.  FUifiiVi 
143  U.  S.  371,  36  L.  ed.  101,  12  Su^  aBi^ 
530. 

The  repugnancy  of  state  le|MatioB  M 
the  Federal  Constitution  b  the  Mem 
question  usually  regarded  as  invohni  hj 
case  in  which  the  obligation  of  a  eostiw 
is  claimed  to  be  impaired.  But  juilidlrtij 
to  review  the  judgment  of  a  state  OflWtW 
such  a  case  may  be  rested  on  ths  fiM* 
that  its  decision  was  adverse  to  a  H^ 
claimed  under  the  Federal  Cowtifcitlia 

For  this  reason,  ss  well  as  bsesMi  <» 
decision  of  the  state  court  was  hi  fty^ 
the  validity  of  an  authority  aiweiHi  ^ 
der  the  state,  challenged  as  romsi^  * 
the  Fedoral  Constitution,  ths  n^iS 
Court  of  tisi  TJnited  States,  in  Bow  m 
Co.  ▼.  Augusta,  4S  U.  S.  116,  O  L  {fJ 
assumed  jurisdictA^  to  reritw  a  '  ~^ 
of  a  state  court  adY»na  to  a  ohb  «^ 
a  city  ordinance  Imposinqpi  a  Uean  ttf  J 
on  an  insurance  company  of  »m*^^_^'! 
was  in  conflict  with  the  eoatiaflk  diM*  * 
the  Federal  ConstitutioB.  ^. 

Whether  tlia  eontraet  daan  of  Ihi  ^ 
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ed.  85&,  U  Sup.  Ct.  Rep.  934;  Powell  v. 
Brum  wick  County »  150  U.  S.  430,  37  L,  ed. 
Il3e.  14  Sup,  Ct.  Rep.  ISO;  Hale  v.  Akera, 
132  U.  S.  554,  33  K  ed,  442,  10  Sup.  Ct. 
Kep,  171. 

And  it  ia  not  lufGeient  that  the  Federal 
question  migbt  have  been  raiaed, 

Murdock  v,  MemphiB,  supra;  Oowell  v. 
EftnddL  10  Pet.  398,  9  L.  ed.  470;  Chouteau 
ir.  GibsoD,  111  U.  S.  200,  28  L,  ed.  400,  4 
STJp.  Ct,  Rep.  340. 

Wk^r^  eoastitutional  objeetiona  are -point- 
id  eatf  specific  reference  ia  made  in  each 
instAnce  to  th«  Constitution  of  Tennessee. 
Chie  or  two  other  objections  which  aro 
iftjitreiitij  intended  to  be  constitutional 
Alike  no  reference  to  either  the  state   or 


Federal  Constitution,  but^  under  the  well- 
settled  doctrine  of  this  court,  they  will  1i« 
conclusively  presumed  to  have  referred  to 
I  he  state  Const  iiuiion. 

Porter  t.  Foley,  24  How.  415,  16  L.  ed, 
740;  Miller  v.  Cornwall  K  Uo.  168  U.  S.  134, 
42  L.  ed.  411p  IS  Sup.  Ct.  Hep.  34;  Capital 
City  Dairy  Co.  v,  Ohio,  183  U,  S,  248,  46  L. 
ed-  176,  22  Sup.  Ct.  Rep.  120. 

The  averment  in  a  petition  for  writ  of  er- 
ror that  a  Federal  question  was  raised  and 
decided  in  the  state  eourt  is  insufBcient  ia 
itself  to  give  this  court  jurisdiction. 

Leeper  v»  Tescai,  Adams  County  v.  Bur- 
lington &  M.  River  R,  Co.  and  Cox  v.  Texas, 
supra. 

The  eourt  below  diicusaed  the  consUtu* 


ftil  CotiitituUoQ  constitutes  a  bar  to  man« 
dimm  proceedings  in  a  state  court  Is  a  Fed- 
in\  qu^tion,  Williams  v.  Egglestoo,  170 
C.  S.  304,  42  L.  ed.  1047,  18  Sup.  Ct.  Rep. 
117. 

tL  Hew  the  question  must  be  pre  j3  en  ted  to^ 
ind   decided    by,    the    state    court. 

The  Federal  question  here  involved  being 
the  repugnancy  of  state  legislation  to  the 
FFdiftl  Constitution^  the  manner  in  which 
the  question  ia  raised  h  not  very  important. 
Butj  althou|;h  a  formal  raising  of  the  quea- 
ti^  ia  not  indispensable,  It  must  have  been 
■0  presented  that  the  state  court  knew,  or 
■bould  have  known,  that  such  question  was 
btolv^d  in  the  controversy.  See  note  to 
Jfiitml  L.  Ins.  Co,  v.  McCrew,  63  L.R.A.  33. 

The  question  of  the  repugnancy  of  the 
litbrity  of  a  public  officer  of  the  state 
<ierci8ittg  authority  under  the  state  to  that 
protiaion  of  the  Federal  Constitution  which 
forbids  a  state  to  pass  any  law  impairing 
tie  obligation  of  a  contract  is  suiricieiitlj 
^h*WB  in  question  by  an  application  for  a 
^t  of  nian damns  to  compel  a  county  clerk 
to  accept  payment  of  certain  bank  notes  in 
dUcliiLrge  of  a  license  tax,  which  proceeds 
^  the  theory  that  the  state  had,  in  the 
P^wige  of  a  statute  creating  the  bank, 
iMde  a  contract  to  receive  its  notes  in 
l^yment  of  state  taxes,  and  that  it  was 
^  within  the  power  of  a  subse<juent  leg- 
i^lature  to  impair  the  binding  force  of  this 
^ntrnct,  Fnrman  v.  Ni[?h^>l  f Green  v.  Nich- 
ell  8  Wall.  44,  19  L.  ed.  370. 

M  Allegation  that  a  statute  as  construed 
"T  the  Btate  court,  violates  both  the  state 
'p4  Federal  Constitution,  mode  in  a  mo- 
dioli to  spt  aside  a  judgment  on  an  agreed 
^.  which  presents  no  issue  as  to  the 
vaHdity  of  the  statute,  is  not  sufficient  to 
presfeut  a  Federal  question  as  to  the  impair- 
Jieat  of  the  obligation  of  a  contract  crea.tf^d 
Y  *  charter  (which  was  not  mentioned  in 
*•**  igreed  case),  or  as  to  the  denial  of  the 
y^*-^  protection  of  the  lawa,  on  the?  theory 
^^K  is  the  proper  construction  of  the  stat* 
^^^  W«s  definitely  settled  by  the  ntate 
^rt,  it  can  be  seen  that  the  statute  fta 
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thus  oonstnied  would  have  that  effect, 
Louis vHIe  <fe  N.  R.  Co.  v.  Louisville,  lijO  U. 
S.  709,  41  L.  ed.  1173,  17  Sup.  Ct.  Rep.  725, 

Jurisdiction  to  review  a  judgment  of  a 
state  court  on  the  ground  that  it  involved 
a  decision  sustaining  the  validity  of  state 
legislation  clatmed  to  impair  contract  obli- 
gations does  not  exist  wl^en  the  on!j'  ques- 
tion apparently  involved  in  the  ^tate  court 
was  the  construction  of  a  charter  or  coa- 
tract,  although  it  appeared  that  there  wera  ^ 
statutes  subsequent  thereto  whieli  might 
have  been  relied  upon  as  rablng  a  Federal 
question  concerning  the  construction  of  the 
contract,  which  were  not  alluded  to,  either 
in  the  pleadings,  proof a^  or  in  the  opinion 
of  the  state  eourt.  Yaaoo  &  M.  Valley  R. 
Co,  V.  Adams,  180  U.  8.  41,  4fi  L.  ed.  415, 
21  Sup.  a.  Rep,  2&e. 

The  question  ought  to  be  so  raised  that 
the  highest  state  court  can,  in  the  regular 
course  of  its  proceedings,  consider  it;  but 
if  such  eourt  actually  passes  on  the  quea^ 
tioji,  the  defective  mode  of  presentation 
would  seem  not  to  be  a  matter  of  im- 
portance, Ht^nce,  where  the  highest  state 
court  passes  adversely  upon  the  contention 
that  a  state  law  impaired  contract  obliga- 
tions, it  is  no  objection  to  the  exercise  by 
the  Supreme  Court  of  the  United  States 
of  its  appellate  jurisdiction  that  the  point 
may  not  have  been  so  raised  under  the 
state  practice  as  to  be  properly  the  sub- 
ject of  review  in  the  highest  state  court. 
Boston  Beer  Co.  v.  Massachusetts,  97  U.  S. 
25,  24  L.  ed.  989. 

The  question  must  not  only  be  raised,  it 
must  be  decided.  But  the  decision  may  be 
cither  in  terms  or  necessarily  involved  in 
the  judgment  rendered.  Either  mode  ia 
suifiGient  to  sustain  the  appellate  jurisdic-^ 
tion  of  the  Federal  Supreme  Court.  See 
note  to  Mutual  L.  Ins.  Co.  v.  McGrew, 
03  L.R.A.  33. 

A  certificate  of  the  chief  justice  of  a 
state  court,  stating  that  the  validity  of 
state  legislation  suHequent  to  the  charter 
of  a  corporation  was  drawn  in  question 
upon  the  ground  that  it  impaired  the  ob- 
ligation iff  a  contrs*/tj  and  that  the  decision 
was  in  favor  of  the  validity  of  such  Icgis- 
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tionality  of  the  ftct  with  reference  solely 
to  the  state  Constitution. 

Whether  the  state  court  decided  this 
question  correctly  will  not  be  a  subject  of 
inquiry  in  this  court. 

De  Saussure  v.  Gaillard,  127  U.  S.  216, 
32  L.  ed.  126,  8  Sup.  Ct.  Rep.  1063;  Hale  v. 
Akers,  132  U.  S.  665,  33  L.  ed.  446,  10  Sup. 
Ct.  Rep.  171. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  bill  to  set  aside  a  lease  made  by 
former  trustees  of  Carrick  Academy  to  the 
trustees  of  the  Winchester  Normal  College, 
in  pursuance  of  an  act  of  the  general  assem- 
bly of  Tennessee,  authorizing  the  letting  of 
the  academy  property  to  said  lessees.    The 


bill  alleged  that  the  act  was  eontnuy  to  thi 
Constitution  of  the  state  for  ▼arions  nsiOB% 
but  said  nothing  of  the  Constitution  of  tki 
United  States,  and  in  no  way  implied  i  re- 
liance upon  any  of  its  terms.  An  set  of 
Congress  of  April  18,  1806  [2  Stat  st  L 
381,  chap.  31],  was  referred  to,  but  wsi  sot 
alleged  to  be  contravened.  The  defesduti 
demurred,  and  the  demurrer,  after  boD; 
overruled  by  the  court  of  chancery  appab. 
was  sustained  by  the  supreme  eonrt  of  tbe 
state.  112Tenn.  483,  80S.W.  64.  Theci» 
then  was  brought  here  by  writ  of  error,  tad 
was  argued  both  on  the  merits  and  npoi 
a  motion  to  dismiss. 

The  assignment  of  errors  sets  up  tkit  tk 
above-mentioned  state  law  impain  ttt  ob- 
ligation of  contracts,  contrary  to  the  Oos- 


lation.  may  be  resorted  to.  in  the  absence 
of  an  opinion,  to  show  tliat  a  Federal  ques- 
tion, which  was  otherwise  raised  in  the 
record,  was  actually  passed  upon  by  the 
court.  Gulf  &  S.  f.  R.  Co.  v.  Hewes.  183 
U.  S.  06,  46  L.  ed.  86,  22  Sup.  Ct.  Rep.  26. 

The  state  court  cannot  be  held  to  have 
decided  a  question  as  to  the  impairment 
of  the  oblijration  of  a  contract  unless  it 
has  given  clTect  to  subsequent  state  legis- 
lation claimed  to  have  accomplished  that 
result.  I^hiph  Water  Co.  v.  Easton.  121  U. 
S.  388.  30  L.  rd.  1050.  7  Sup.  Ct.  Rep.  916; 
Bacon  v.  Texas.  103  U.  S.  207.  41  L.  ed.  132, 
16  Sup.  Ct.  Rep.  1023:  Xcw  Orleans  Water- 
works Co.  V.  Loiiisinna  Su^'ar  Ref.  Co.  125 
r.  S.  18.  31  L.  ed.  007.  8  Sup.  Ct.  Rep.  741 : 
Winona  &  St.  P.  R.  Co.  v.  Plainview.  143 
r.  S.  371,  36  L.  ed.  101,  12  Sup.  Ct.  Rep.  630. 

ElToct  canncit  be  deemed  to  have  been 
given  to  a  le^slative  enactment  claimed  to 
impair  the  obligation  of  a  contract  by  a 
decision  of  a  state  court  enforcing  a  lia- 
bility voluntarily  assumed  under  such  stat- 
ute." Winona  &'St.  P.  R.  Co.  v.  Plainview. 
supra. 

A  decisitm  <»f  a  state  court  upholding  a 
mimicipal  tax  on  a  bridge  on  the  ground 
that  the  bridge  company,  by  accepting  its 
franchise  from  the  city,  voluntarily  agreed 
that  the  bridge  should  be  subjeot  to  taxa- 
tion, rests  upon  a  ground  broad  enough  to 
dispose  of  the  case  without  reference  to  the 
Federal  qu€»stion  involved  in  the  contention 
that  the  tax  ordinances  of  the  city  impaire*! 
the  obligations  of  its  charter  fron)  the  state, 
and  of  a  contract  which  the  bridge  com- 
pany entered  into  with  a  railroad  company 
for  the  maintenancf  and  operation  of  the 
bridge.  Henderson  Bridg*'  ('<».  v.  Henderson, 
141  r.  S.  079.  35  L.  ed.  000,  12  Sup,  Ct. 
Rep.   114. 

A  decision  of  a  state  court  that  a  cred- 
itor of  an  insolvent,  by  accepting  the  lH*ne- 
fit  of  a  composition  oJTer  under  a  state  stat- 
ute, waived  any  right  to  object  to  the  valid- 
ity of  such  statute  as  impairing  contract 
obligations,  rests  upon  a  non- Federal  groimd 
broad  enough  to  support  its  judgment  deny- 
ing his  right  to  recover  the  balanee  of  his 
debt  without  reference  to  the  Federal  ques- 
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tion.  Eustis  v.  Bolles,  160  U.  S.  Ml,  17 
L.  ed.  nil,  14  Sup.  Ct.  Rep.  131. 

The  effect  upon  cases  of  this  charsder  of 
the  rule  that,  where  the  state  couit  RiU 
its  judgment  upon  non- Federal  gnNodi 
suOicient  to  support  it,  the  Supreme  (Vat 
of  the  United  States  is  without  jnriidietiai» 
needs  carefully  to  be  noted,  where  tkf 
ground  on  which  the  state  court  reiti  iti 
decision  is  that  the  contract  did  not  tniti 
or  did  not  confer  the  right  claimed.  Tfet 
question  depends  for  its  solutioB  npos  i 
determination  whether  or  not  the  lUti 
court  did  in  fact  give  effect  to  the  lobK* 
quent  state  legislation. 

Where  the  state  court  decides  thst  n 
alleged  contract  never  existed  beesote  rf 
the  want  of  a  compliance  with  a  state  lUt- 
ute,  and  renders  judgment  wholly  witM 
reference  to  the  subMquent  statute.  wUek 
is  alleged  to  have  impaired  the  obligstios 
of  the  contract,  the  Supreme  Conit  of  Ui 
United  States  cannot  review  sudi  JBir 
ment.  Bacon  v.  Texas,  163  U.  S.  Wl,  41 
L.  ed.  132,  16  Sup.  a.  Rep.  1023. 

The  same  is  true  when  the  state  flovt 
bases  its  judgment  entirely  upon  the  cM 
and  construction  of  the  statutes  elaisNdfe* 
create  the  contract,  and  upon  groiudi  wM 
would  have  been  equally  oontroUing  if  tkf 
later  acts  had  not  been  passed.  Kraftf*- 
Shelby  R.  Co.  125  U.  S.  39,  81  L.  cd.  Clk 
8  Sup.  Ct.  Rep.  752. 

So,  where  the  state  court  rested  its  jstt 
ment  enforcing  the  payment  of  turn  M 
railway  property,  not  upon  the  groond  tW 
sueh  property  was  rendered  taxable  hj  tf| 
law  passed  subsequent  to  the  eoHpBSJ]| 
charter,  but  that,  under  the  terms  of  tH 
charter   itself,   such   pro  pert  v 

the  Supreme  Court  of  the  Lnii 

without  jurisdiction  to  review  that  jgif 
ment.  St.  Paul.  M.  &  M.  R.  Go.  v.  TMi 
Count v,  142  U.  S.  282,  35  L.  ed.  1014.  USif 
Ct.  Rep.  281. 

The  ruling  of  a  state  oourt  advene  ti  i 
claim  under  a  judgment  because  tbe  tfU* 
for  which  such  judgment  was  rendered  «iU 
given  for  a  loan  of  confederate  Bioiiev,tfi 
the  transactions  which  resulted  in  the  >^ 
quisition  of  the  notes  were  had  betwefscs* 
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m. 


Osm)B:7E  7.  CJcjlmk, 


5ffT ,  im 


:ituUon  of  tbe  United  StateAj  alUiough  it 
mi  not  ahow  definitely  what  contract,  or 
Dw  timt  contained  in  the  charter  of  Car- 
[tk  Aeailemy  is  itn paired.  It  sets  up,  also, 
lit  the  act  ia  repugnant  to  the  act  of  Con- 
rm  of  JkpTil  IB,  ISOd;  and  it  alleges  that 
lie  plaintitTs  in  error  apeciallj  set  up  and 
bimed  their  dj^hta  in  these  respects  in  t tie 
haneerf  eourt  of  the  state. 
Tft  flltow  that  the  Coristitiition  of  the 
Fnited  States  was  relied  upon  below,  the 
laifltiffs  in  error  refer  to  pa^tsages  in  uie 
piniotw  of  the  court  of  chancery  appeals 
Jd  thfi  supre^nie  court,  in  which  Dartmouth 
JoJIcgie  T.  Woodward,  4  Wheat*  518.  4  L.  ed, 
3,  wii  disea>»se4j,  a^  eaiahliahing  the  point, 
lit  we  are  *unabte  to  see  that  those  paaaage^ 
irD?c  the  fact.     The  court  of  chancery  ap- 


peals states  th«  violations  of  the  8tat«  Con- 
stitution  tat  up  in  the  bill,  aummarizeB  the 

queations  presented  by  the  bill  and  demur- 
rer, and  then  addresses  itself  |o  answering 
those  questions,  suggesting  no  others^  and 
flaying  nothing  about  the  Conititution  of 
the  United  States.  After  a  statejnent  of 
hiatorioal  facta,  it  says  that  if  the  act  au- 
thorizing the  lease  is  constitutional,  and  the 
subject-matter  of  the  act  was  under  the  con* 
trol  of  the  state,  the  case  is  at  an  end.  If 
Carrick  Acadetny  is  a  public  corporation, 
the  state  is  assutned  to  have  control.  If  it 
is  a  private  corporation,  the  state  ConstI* 
tut  ton  is  as'^umed  to  invalidate  the  itntute 
by  one  of  the  clauses  set  up  in  the  bill.  The 
judge,  speaking  for  himself,  would  regard 
the  academy  as  a  public  corporation,  but  he 


mm  during  the  Civil  War  in  violation  of 
lie  proclamation  of  the  President  forbid - 
iflg  eommercial  intercourse  with  the  enemy, 
I  not  the  subject  of  review  by  the  Supreme 
)ourt  of  the  United  States,  where  such 
olio^  waa  based  upon  its  previous  adjudtca- 
looa^  and  not  upon  the  provision  in  the 
titt  C&nftitution  subsequently  adopted 
Tohihiting  enforcement  of  contracts  found- 
i  Hpn  confederate  money.  Stevenson  v. 
rfllkras,  1^  Wall.  572,  22  L.  ed.  162. 

And  where  the  i^tate  court  bolder  that  a 
tok  pven  in  renewal  of  obligations  arising 
im  the  sale  of  a  slave  is  void  under  the 
IfctN  principles  of  the  jurisprudence  of 
lie  itate,  tested  by  which  the  contract  was 
frid  whpn  made,  without  passing  upon  the 
*liility,  under  the  Federal  Constitution,  of 
■  provision  of  the  state  Constitution,  sub- 
«qu«atly  adopted,  anoulling  contracts  for 
lie  lale  of  persons,  its  judgment  cannot  be 
STiewed  in  the  Supreme  Court  of  the  Uni- 
^  States,  Palmer  v.  Marston  {Worthy  v. 
itritonj    14  Wall.  10,  20  L.  ed.  82fl, 

iid  even  where  the  state  court  baa  ac- 
^\]y  decided  the  Federal  question,  if  there 
"  b»idea  another  and  distinct  non- Federal 
^und  on  which  the  judgment  can  be  sua- 
•iDed.  the  Supreme  Court  of  the  United 
ititfs  will  not  entertain  jurisdiction  to  re- 
^*  ftuch  judgment.  Hence  a  deciaion  of  a 
tit*  court  which  held  that  a  state  statute 
wttf  which  a  morti^age  foreclosure  wa^  had 
H  not  impair  the  obligation  of  the  mort- 
ify contract  is  not  reviewable  in  the  Su- 
Jfnne  Court  of  the  United  States  when  ita 
idgment  was  based  upon  the  ground  that 
^  foreck**iure  was  valid  without  reference 
o  «acb  statute,  because  the  method  pur- 
^  was  in  strict  conformity  to  the  mode 
f  fopecJosure  authorized  when  the  mort- 
age Ciintract  was  made  by  the  laws  then 
^eiwtence.  Kennel>^r  &  P.  H.  Co.  v.  Port- 
UMi  4  K.  R.  Co.  14  Wall.  23,  20  U  ed.  8i>0. 

^t  where  the  state  court  due^  give  etiect 

3  the  subsequent  law.  the  Supreme  Court 
■*  jurisdiction,  although  the  state  court 
i*Jf  have*  placed  its  decisiijn  upon  the 
^(md  that  the  contract  did  not  exist,  or, 

«*i»tin*7,  did  not  confer  the  He: lit  claimed . 
Tlip  Siinreme  Court  of  the  United  States 

04  U.  S. 


is  not  without  jurisdiction  to  review,  by 
writ  of  error,  a  decision  of  a  state  court 
sustaining  a  state  atatute  claimed  to  im- 
pair contract  obligations,  because  the  state 
court  rests  its  conclusion  of  the  nonesxiat- 
ence  of  the  contract  upon  a  construction  of 
the  state  Constitution  and  laws.  Atty.  Gen. 
ex  reU  Kies  v,  Lowrey.  199  U.  S.  233,  60 
L.  ed.  167.  26  Sup.  Ct.  Rep,  27. 

The  Federal  Supreme  Court  may  review  a 
decision  of  a  state  court  sustaining  the 
enforcement  aj^ainst  a  railway  company  of 
an  alleged  charter  obligation  to  pay  over 
the  surplus  profits  to  the  state*  which  could 
not  have  been  reached  except  by  erroneously 
construing  the  charter,  without  relying  on 
subsequent  legislation  flagrantly  repugnant 
to  the  Federal  Constitution,  and  challenged 
for  that  reason,  where  the  state  court  clear- 
ly did  rely  upon  that  legislation  to  some 
extent,  although  it  put  forward  in  its  Judg- 
ment the  untenable  construction  more  than 
the  unconstitutional  statutes.  Terre  Haute 
A.  I.  R.  Co.  V,  Indiana,  194  U.  S,  579,  48 
L.  ed.   1124,  24  Sup.  Ct.  Rep.  767. 

A  decision  of  a  state  court  upholding 
taxes  imposed  under  a  state  law  claimed  to 
impair  a  contract  contained  in  the  charter 
of  the  corporation  exempting  t£  from  taxa- 
tion, though  regted  upon  the  ground  that 
the  exemption  claimed  was  not  granted  by 
such  charter,  is  reviewable  in  the  Supreme 
Court  of  the  United  States.  Yazoo  &  M. 
Valley  R.  Co.  v,  Thomaa,  132  U,  S.  174,  3,-? 
L.  ed.  302,  10  Sup.  Ct.  Rep.  68-,  Yagoo  & 
>L  VaMey  R.  Co,  v.  Levee  Comrs.  132  V,  S. 
lao.  33  L  ed.  30S,  10  Sup.  Ct.  Rep.  74, 

A  deciaion  of  a  state  court  that  a  stat- 
utory exemption  from  taxation  la  not  & 
valid  contract,  but  is  void  because  conflict- 
iniT  with  the  state  Constitution  in  force 
whi»ri  it  was  enacted;  and  that,  therefore, 
no  contract  right  waa  violated  in  subject- 
ing the  property  to  taxation  under  u.  later 
act, — is  reviewable  in  the  Supreme  Court  of 
the  United  States.  Northwestern  Univer* 
sity  V.  Illinois,  09  U.  S.  300,  2.^  L.  ed,  3S7. 

And  a  decision  of  a  state  court  which 
fjives  eflfcct  to  state  statutes  subjecting  th^ 
proptfrty  ef  a  railroad  company  to  taxation 
that   are  claimed   to  impair  the  obltgatton 
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yields  to  the  weight  of  the  decision  in  the 
Dartmouth  College  Case,  or,  at  least,  to  the 
principle  of  that  case,  according  to  which, 
as  he  conceives,  the  academy  is  a  private 
corporation,  and  therefore  exempt  from  a 
diversion  from  its  original  charter  purposes, 
such  as  the  act  authorizing  the  lease  is  as- 
sumed to  effect.  The  objections  to  such  a 
diversion  that  he  is  considering  are  those 
that  he  has  stated  as  presented  by  the  bill. 
The  supreme  court,  after  stating  the  nature 
of  the  corporation  and  the  relations  and 
course  of  dealing  of  the  state  with  it,  and 
citing  cases  to  prove  that  Car  rick  Academy 
is  a  public  agency,  refers  to  the  decision  be- 
low and  the  citation  there  of  the  Dartmouth 
College  Case  only  in  order  to  show  that  that 
case  was  misapplied. 


But  the  plaintiffs  m  error  mj  fvlhi 
that  the  question  of  their  righti  under  (ki 
Constitution  of  the  United  States  Bra» 
rily  was  involved  in  a  decision  npon  Hm  \H 
and  that  that  is  enough  idwn  the  nlidit^ 
of  a  state  law  is  eoncemed.  CblumHi  Wat- 
er Power  Co.  v.  Columbia  Eleotrie  StzMl 
R.  Light  &  P.  Co.  172  U.  8.  475,  488, 41 
L.  ed.  521,  525,  19  Sup.  Ct  Bep.  247;  H^ 
Cullough  ▼.  Virginia,  172  U.  8.  102,117,41 
L.  ed.  382,  387,  19  Sup.  Ct.  Itq>.  134.  Am 
and  similar  cases,  however,  are  not  to  hi 
pressed  to  the  point  that,  whenever  it  ip* 
pears  that  the  state  law  logically  nighl 
have  been  assailed  as  invalid  *iiiid 
Constitution  of  the  United  Statei,  s^ 
grounds  more  or  less  familiar  to  those  icfcfr 
ally  taken,  the  question  is  open.    If  i  cut 


of  a  charter  exemption  from  taxation  is 
reviewable  in  the  Supreme  Court  of  the 
United  States,  although  such  decision  was 
rested  on  the  ground  that  the  exemption 
clause  was  invalid  because  in  conflict  with 
the  state  Constitution,  and  because  of  its 
vagueness  and  uncertainty.  Mobile  &  O. 
R.  Co.  V.  Tennessee,  153  U.  S.  486,  38  L. 
ed.  79^  14  Sup.  a.  Rep.  968. 

The  decision  of  a  state  court  which  gives 
effect  to  a  state  revenue  law,  and  holds 
that  a  contract  does  not  confer  a  right  of 
exemption  from  its  operation,  may  involve 
a  Federal  question,  although  the  state  court 
concedes  that  the  contract  is  valid,  but 
denies,  merely,  that  the  particular  property 
in  question  was  embraced  within  its  terms. 
Wilmington  &  W.  R.  Co.  v.  Alsbrook,  146 
U.  S.  279,  36  L.  ed.  972,  13  Sup.  Ct.  Rep.  72. 

Where  it  is  claimed  that  the  obligation  of 
a  contract  of  exemption  from  taxation  has 
been  impaired  by  the  general  tax  laws  of 
the  At  ate,  and  the  state  court  justifies  such 
impairment  on  the  ground  of  the  surrender 
of  such  exemption  by  long  acquiescence  in 
the  imposition  of  taxes,  the  Supreme  Court 
of  the  United  States  has  jurisdiction  to  re- 
view that  decision.  Given  v.  Wright  (New 
Jersev,  Given,  Prosecutor,  v.  Wright)  117 
U.  S.*  648,  29  L.  ed.  1021,  6  Sup.  a.  Rep. 
007. 

The  jurisdiction  of  the  Supreme  Court  of 
the  I'nited  States  to  review  a  judgment  of 
the  highest  court  of  a  state  sustaining  a 
license  tax  imposed  on  a  banking  business 
cannot  be  defeated  on  the  theory  that  such 
judirment  rests  upon  non-Fodoral  grounds 
sufiioient  to  sustain  it,  even  assuming  that 
the  state  court  rests  its  decision  upon  the 
grounds  that,  by  reason  of  the  Imnk's  ac- 
ceptance of  a  certain  state  statute,  and  by 
virtue  of  an  act  extending  its  charter,  it 
became  subject  to  certain  constitutional  pro- 
visions authorizing  or  requiring  the  pay- 
ment of  such  a  tax,  where  the  bank  pleaded 
that,  at  the  time  of  the  imposition  of  the 
tax.  it  had  a  contract  exemption  from  taxa- 
tion. Citizens*  Bank  v.  Parker.  192  U.  S. 
73.  48  L.  ed.  346,  24  Sup.  a.  Rep.  181. 

The  affirmance  by  the  highest  state  court 
of  an  order  awarding  a  peremptory  writ  of 
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mandamus  to  compel  the  reduetion  of  nl- 
road  rates  to  conform  to  the  schedule  mtk 
by  the  act  under  which  the  raibead  m 
incorporated,  on  the  ground  that,  1^  iti  ir 
corporation  under  that  act,  the  eoBfUJ 
became  subject  to  its  provisioni,  fii  wi 
based  on  non -Federal  nounds,  so  u  to  pn* 
elude  a  review  in  the  Federal  iupRBi 
court,  where  the  company  relied  upon  tit 
provisions  of  a  prior  act  authoriaag  thi 
incorporation  of  the  purchasers  of  a  nl* 
road  after  a  sale  in  foreclosure  piueiedhpi 
with  the  rights  and  priTilegee  of  the  orip* 
nal  company  as  a  contract  ri^t,  pntidri 
from  impairment  by  the  Constitntioi  of  tkf 
United  States.  Grand  Rapidi  &  I.  R.  Obi% 
Osbom,  193  U.  8.  17,  48  L.  ed.  MS,  84  Sift 
a.  Rep.  310. 

A  decision  by  the  state  court  that  u  9d 
of  Congress  granting  land  to  Ohio  for  tti 
construction  of  caniSs  did  not  cooillWi* 
contract  for  the  perpetual  niaintcMMi  ^ 
such  canals,  and  could  not,  therefon,  bi  !■■ 
paired   by   a   state   statnte   ahandMkt  * 


canal  and  leasing  it  to  a  railroad  oobmi^ 
is  reviewable  in  the  Supreme  Oooit  Jt  tti 
United  States.  Walsh  v.  Colmnboi.  &  Til* 
ley  &  A.  R.  Co.  176  U.  8.  409,  44  L  ii 
548,  20  Sup.  Ct.  Rep.  393. 

A  decision  of  a  state  court  advene  tii 
claim  of  an  exclusive  franehiae  gruUd  If 
an  inferior  court  acting  under  legUiti<* 
authority,  which  could  not  be  impeiRdtf 
subsequent  legislation  without  Tlolati^tti 
contract  clause  of  the  Federal  OoBiUtite 
is  reviewable  in  the  Supreme  Omit  of  tti 


to  grant  such  an  exclusive  francMw,  mi  ^ 
so  doing  gave  a  construction  to  a  Mi 
statute.  Wright  ▼.  Nagle.  101  U.  &  1*< 
25  L.  ed.  921. 

A  decision  of  a  state  court  iBV»Bivl| 
certain  state  bonds  beeauee  ia  tneoi  ^  ^ 
limit  of  state  indebtedneet  praeeribii  if 
the  state  Constitution  Is  reviewa^  k  ttl 
Supreme  Court  of  the  United  States.  «M 
it  was  contended  in  the  state  eouit  w* 
Auch  bonds  were  founded  on  aa  oMgnil 
which  existed  prior  to  the  adopkioB  m  v 

AM  V*  • 


Obbobnk  t>  Clas^ 


I  tbfougli  iAm  fltato  courts  upon  ar- 
drawn  from  the  etat«  Constitutioii 
le  defeated  pftrtj  cannot  try  hii 
lere  merely  by  suggesting  for  the 
s  when  be  takes  bts  writ  of  error 
deciiion  is  wropg  under  tte  Con- 
of  the  United  States.  Crowell  v. 
10  Pet.  368,  398,  9  L,  ed.  468,  470; 
an  V.  Nebraska,  116  U.  B.  54,  29 
,@,  e  Sup.  Ct.  Rep.  333 ;  Hagar  v. 
i,  154  U.  S.  639,  24  L.  ed.  1CM4, 
?t.  Rep.  1180;  Erie  R.  Co.  v,  Purdy, 
I.  148,  153,  40  L.  ed  847,  850,  22 
Rep.  635. 

!  tli«  less  uneaay  at  the  eonaJusion 
we  are  forced,  that  we  do  not  ftp* 
Lbat  the  statute  of  Tennessee  is  In- 
the  reason  now  put  forward.  That 
that  the  general  assembly  of  the 
no  authoritj  to  authorize  the  tak- 
e  property  of  this  eorporation  for 


the  private  use  qf  another.  This  objectioii 
might  be  urged  with  some  forcei  perhaps,  to 
the  lease  that  was  made.  But  the  statiit^^ 
which  alone  could  be  brought  in  que^ition 
here^  merely  authorized  the  trustees  of  Car* 
rick  Academy  to  let  the  acadeniy  properly 
to  the  trustees  of  the  Winchester  Normal 
College  for  not  more  than  fifty  years,  and 
required  the  trustees  of  the  college  to  keep 
the  property  in  good  condition  and  free  from 
debt  or  pncusnbrance,  if  the  lease  was  made. 
It  eaid  nothing  about  terms.  It  left  th« 
academy  free.  There  was  no  taking  of  prop- 
erty, but,  at  most,  an  authority  to  chnnge 
an  investment.  So  far  as  the  act  shows  on 
its  face,  which  is  all  that  we  have  before  ua, 
it  might  have  contemplated  a  lease  of  the 
present  grounds  merely  as  a  nieaos  to  keep- 
ing up  the  academy  with  increased  re- 
sources in  a  better  place  el i5e where. 
Writ  of  error  diairiiased. 


onal  provision.  Williams  v.  Louis - 
U.  S.  637,  28  L.  ed.  595. 
lion  of  the  supreme  court  of  ap- 
iTir^nia,  which  denied  the  validity 
o vision  of  a  statute  of  that  state 
e funding  of  the  public  debt,  that 
>f  refunding  bonds  should  be  le- 
Yor  all  taxest  debts,  dues,  a&d  de- 
e  the  state,  which  shall  he  so  ex- 
in  their  face*'  was  held  in  Mc- 
V,  Virginia,  172  U,  a  102,  43  L. 
9  Sup.  Ct,  Rep.  134,  to  ^ve  effect 

subsequent  statutes  which  tended 
'ass  the  coupon  holders  in  the  ex- 
the  right  granted  by  the  funding 
therefore,  to  be  reviewable  by  the 
Court  of  the  United  Rtntes,  a!- 
ke  state  court  in  its  opinion  only 
ly  referred  to  these  statutes,  and 

decision  distinctly  on  the  ground 
funding  act  was  void  in  so  fur 
kted  to  the  coupon  contract, 
isult  of  the  authorities,'*  says  ^Ir. 
ray  in  New  Orleans  Watcr'works 
uisianft  Sugar  Ref.  Co,  125  U.  S. 
ed.  e07,  8  Sup.  Ct.  Rep-  741,  "ap- 
>  eases  of  contracts  the  settled 
t,  in  order  to  give  this  court  Juris- 

a  writ  of  error  to  a  state  court, 
I  question  must  have  been,  ex- 
'  in  effect,  decided  by  that  court; 
if  ©re,  that,  when  the  record  shows 
sderal   question  and  another  ques- 

preaented  to  that  court,  and  its 
umed  on  the  other  qnestion  only^ 
t  has  no  jurisdiction, — may  be 
up  as  follows:  When  the  state 
des  ap^inst  a  right  claimed  under 
t,  and  there  was  no  law  subae- 
the  contract »  this  court  clearly  has 
let  ion.  When  the  existence  and 
ruction  of  a  contract  are  undis- 
1  the  state  court  upholds  a  subae- 
r,  on  the  ground  that  it  did  not 
e  obligation  of  the  admitted  con- 
ia  equally  clear  that  thi?  court 
iction.  Wlien  the  itate  court  holds  | 
L 


that  there  was  a  contract  conferring  cer^ 
tain  rights,  and  that  a  subsequent  law  did 
not  impair  those  rights «  this  court  has  ju-^ 
risd  iction  to  consider  the  true  const  ruction 
of  the  supposed  contract;  and,  if  it  ia  of 
opinion  that  it  did  not  confer  the  rights 
affirmed  by  the  state  court,  and  therefore 
its  obligation  was  not  impaired  by  the  sub- 
sequent law,  may  on  that  ground  affirm 
the  judgment.  So,  when  the  state  court 
upholda  the  aubscquent  law,  on  the  ground 
that  the  oontract  did  not  confer  the  right 
claimed,  this  court  may  inquire  whether  the 
supposed  contract  did  give  the  right,  be- 
cause, if  it  did,  the  subsequent  law  cannot 
be  upheld.  But  when  the  state  court  gives 
no  effect  to  the  subsequent  law,  but  decides^ 
on  grounds  independent  of  that  law,  that 
the  right  claimed  was  not  conferred  by  the 
contract,  the  case  stands  just  as  if  the 
subsequent  law  had  not  been  passed^  and 
this  couitr  has  no  Jurisdiction  " 

The  judgment  of  a  state  c^jurt  enforcing  a 
cause  of  action  provided  by  a  state  statute 
in  case  of  a  default  in  payment  over  an 
objection  that  the  statute,  as  construed  by 
the  authorities,  impaired  the  obligation  of 
a  contract,  gives  effect  to  such  statute  so 
as  io  render  the  judgment  reviewable  in 
the  Supreme  Court  of  the  United  States^ 
although  it  rests  on  the  ground  that  pay- 
ments previously  made,  and  accepted  by  the 
state,  are  void;  and  the  court  did  not  men- 
tion the  statute.  Houston  &  T.  C.  R.  Co. 
V.  Texas.  177  U.  S.  66,  44  L.  ed.  673,  20 
Sup.  Ct.  Rep.  545. 

No  denial  of  relator's  eontentiou  that  tht 
limitation  of  municipal  taxing  power  mads 
by  a  state  statute  violated  tne  contract 
clause  of  the  Federal  Constitution  is  in* 
volved  in  the  refusal  of  the  highest  state 
court,  after  affirming  the  judgmenl  of  an 
inferior  court  which  granted,  in  the  exact 
form  prayed  for,  a  mandamus  to  compel  a 
miinjcipality  to  exhaust  its  power  of  taxa* 
tion,  if  necessary,  for  the  payment  of  i^ 
judgment^  to  grant  a  rehearing  and  define 
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the  rate  of  tazation.  Louisiana  ex  rel.  New 
Orleans  Gaslisht  Co.  v.  New  Orleans,  108 
V.  S.  568,  27  L.  ed.  823,  2  Sup.  Ct.  Rep.  955. 

m.  Scope  of  review. 

As  may  easily  be  inferred  from  the  oases 
cited  supra,  I.,  the  Federal  Supreme  Court, 
when  reviewing  a  judgment  of  a  state 
court  in  a  case  in  which  a  question  of  the 
alleged  impairment  of  contract  obligations 
is  involved,  will  determine  for  itself  the 
existence,  construction,  and  validity  of  the 
contract,  as  well  as  the  further  Question 
whether  the  impairment  of  its  obligation 
bas  been  effected  by  state  legislation.  The 
following  cases  recognize  this  rule:  Steams 
V.  Minnesota,  179  U.  S.  223,  45  L.  ed.  162, 
21  Sup.  Ct.  Rep.  73;  Citizens'  Sav.  Bank  v. 
Owensboro.  173  U.  S.  636,  43  L.  ed.  840,  19 
Sup.  Ct.  Rep.  530,  571;  Douglas  v.  Ken- 
tuck  v.  168  U.  S.  488,  42  L.  ed.  553,  18  Sup. 
Ct.  Rep.  190;  I^uisville  &  X.  R.  Co.  v. 
Palmes,  109  U.  S.  244,  27  L.  ed.  922.  3  Sup. 
Ct.  Rep.  193;  Scott  v.  McNeal.  154  U.  S. 
31.  38  L.  ed.  896.  14  Sup.  Ct.  Rep.  1108; 
McCullough  V.  Virginia,  172  U.  S.  102,  43  L. 
ed.  382,  19  Sup.  Ct.  Rep.  134:  Hoadley  v. 
San  Francisco  (Clark  v.  San  Francisco)  124 
U.  S.  639,  31  L.  ed.  553,  8  Sup.  a.  Rep. 
€59;  Vashon  v.  Grcenhow.  135  U.  S.  662, 
34  L.  ed.  304,  10  Sup.  Ct.  Rop.  972 ;  St.  Paul 
Oaslight  Co.  v.  St.  Paul,  181  U.  S.  142.  45 
L.  ed.  788,  21  Sup.  Ct.  Rep.  575;  Mobile  A 
O.  R.  Co.  V.  Trnnessee,  153  U.  S.  486,  38 
L.  ed.  793,  14  Sup.  Ct.  Rep.  968;  Houston 
&  T.  C.  R.  Co.  V.  Texas.  177  U.  S.  66.  44 
L.  ed.  673.  20  Sup.  Ct.  Rep.  545;  Bacon  v. 
Texas.  163  U.  S.  207,  41  L.  ed.  132,  16  Sup. 
Ct.  Rep.  1023:  Columbia  Water  Power  Co. 
v.  Columbia  Electric  Street  R.  Lijiht  &  P. 
Co.  172  U.  S.  475,  43  L.  ed.  521,  19  Sup.  Ct. 
Rop.  247;  Jefferson  Branch  Bank  v.  Skelly, 
1  Black.  436.  17  L.  ed.  173:  Delmas  v.  Mer- 
chants' Mut.  Ins.  Co.  14  Wall.  601.  20  L. 
ed.  757:  Illinois  C.  R.  Co.  v.  Chicago.  176 
U.  S,  646,  44  L.  ed.  622.  20  Sup.  Ct.  Rep. 
509:  Chicago,  B.  &  Q.  R.  Co.  v.  Nebraska, 
170  r.  S.  57.  42  L.  ed.  948.  18  Sup.  Ct.  Rep. 
513:  Piqun  Branch  of  State  Bank  v.  Knoop, 
16  How.  36:>.  14  L.  ed.  977. 

Were  the  rule  otherwise,  the  constitution- 
al inhibition  a<zainst  the  impairment  of 
contract  obligations  always  could  be  evad- 
ed by  the  state  courts  by  giving  such  a 
construction  to  the  contract,  or  such  a  de- 
cision concerning  its  validity,  as  to  render 
the  power  of  the  Federal  court  of  no  avail. 
Delmas  v.  Merchants'  Mut.  Ins.  Co.  supra. 

The  construction  ni  a  ctmtract  clainiod  to 
have  been  impaired  by  a  subseijuent  stat- 
ute is  no  loss  a  Ft'doral  question  than  if 
the  construction  of  th«»  contract  were  un- 
disputed and  th«'  pi  tint  decided  upon  the 
grimnd  that  the  subsiMiuent  act  did  not 
impair  it.  The  question  in  cither  c;isi»  is 
whether  the  contract  lias  bci»n  impaired, 
and  that  question  may  be  answoretl.  cither 
by  holding  that  there  is  nt>  oi>ntract  at  all. 
or  that  no  exclusive  rights  were  given  hy 
it.  or,  granting  that  such  exclusive  rights 
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were  conferred,  that  the  sulMequent  legb 
lation  did  not  impair  it.    Columbia  Water 
Power  Co.  v.  Columbia  Electric  Street  R. 
Lights  &  P.  Co.  supra. 

The   application   of   this   rule   often  n 
quires  the  Federal  Supreme  Court  to  eoB« 
strue  for  itself  state  Constitutiona  and  sta^ 
utes,  the  interpretation  of  which  generally 
has  been  regarded  as  the  exclusive  prerog^ 
tive  of  the  state  conrta.    JetferMn  Bnui^ 
Bank    v.    Skelly;    Piqua   Branch   of  St^c 
Bank  v.  Knoop;  Mobile  ft  O.  R.  Co.  t.  Te<^ 
nessee;  Steams  v.  Minnesota;  Lonisrille  4 
y.  R.  Co.  V.  Palmes;  and  Vashon  t.  Grae*. 
how, — supra ;  Bridge  Proprietors  v,  Hobolcci 
I^nd  &  Improv.  Co.  1  Wall.  116.  17  L  id 
571;  Illinois  C.  R.  Go.  v.  Chicago:  St.  lU 
Gaslight   Co.    v.   St.    Paul;    McCuUongk  f. 
Virginia;   Chicago,  B.  &  Q.  R.  Co.  t.  Nt- 
braska ;  and  Hoadley  v.  San  Francisco,— fi- 
pra ;  Board  of  Liquidation  v.  Louisiani.  171 
U.  S.  622,  45  L.  ed.  347,  21  Sup.  tt.  R^^ 
263:  Columbia  Water  Power  Co.  t.  CoImi- 
bia  Electric  Street  R.  Light  &  P.  Go.:  uA 
Citizens'  Sav.  Bank  v.  Owensboro.— rapn. 

In  the  light  of  these  decisions,  the  pio- 
test  of  the  Mississippi  high  court  of  emn 
and  appeals  in  Mclntyre  v.  Ingnham.  tf 
Miss.  25.  can  be  of  little  other  than  hiitor- 
ical  interest.  That  court  waa  of  the  opisioi 
that,  where  the  contract  waa  allepd  to 
arise  from  a  state  statute,  the  only  qw"- 
tion  which  the  Federal  Suprenw  Court 
could  consider  was  the  const  it  utionalitj  of 
the  subsequent  legislation,  and  was  htmi 
to  accept  the  construction  given  by  the 
state  courts  to  the  prior  statute. 

A  decision  of  the  highest  court  of  s  rtst* 
that  a  state  statute  establishing  1  chsr 
i table  association  did  not  affect  pre^ttiif 
provisions  of  the  Code  against  the  kecpiif 
of  a  gaming  table  is.  however,  eoaclniin  oi 
the  Federal  Supreme  Court  in  rerieviilt  > 
later  judgment  of  the  state  court  in  s  etft 
in  which  the  statute  was  claimed  to  flositi* 
tute  a  contract,  and  that  a  later  rcpisli^ 
act  etlected  an  impairment  of  tlw  oUip- 
tion  of  such  contract,  and  was.  thwffoi* 
void.  Aicardi  v.  Alabama,  19  Wall.  OS.  s 
L.  ed.  215. 

And  decisions  of  the  state  courts  tW 
two  statutes  of  that  state  must  be  tskci 
in  pari  materia,  and  receive  the  sane  «■- 
at  ruction  as  if  embodied  in  one  act,  sit  oM 
elusive  on  the  Federal  Supreme  Govt  ii 
reviewing,  on  writ  of  en^r  to  a  eoait  of 
such  state,  the  question  of  the  eoaforait? 
of  one  of  such  statutes  to  the  eoatisrt 
clause  of  the  Federal  GonstitutkNi.  Fte^ 
v.  Virginia.  8  How.  163.  12  L.  ed.  lOan 

The  construction  of  a  state  static  ^ 
the  highest  court  of  the  state  as  a  tapil>* 
tive  change  of  the  grade  of  a  stnil  I* 
its  full  width  is  conclusive  on  the  ^V*^ 
Court  of  the  I'nited  SUtes  in  detemisi^ 
on  writ  of  error  to  the  state  court,  whiUff 
!«uch  statute  impairs  the  obligatioa  of  9i9 
contract  right  of  abutting  owners  to  ap^ 
prist e  the  street  or  an  extension  thcna 
for  wharfage  purpoaaa.     Mend  v.  Portki^ 

MM  V»  ^ 
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n.  S,  143,  50  L.  ed.  413,  414,  26  Sup. 
Rep,  17L 

^h^  rule  adopted  by  the  F^derft!  Supreme 
irt.  on  this  point  is  alio  subje^^t  to  the 
ikHic«tton  that  the  settled  construct i£>a 
en  bj  the  state  court  of   last   rdsort   to 

Constitution   and    laws   must    be   taken 

oorrect  so  far  ^  contracts  entered  into 

the  faith  of  such  constructioo  are  con- 
med.  Louisiana  v.  Pllsburj^  105  U.  S. 
I«,  26  Lv  ed,  1000;  Warburton  v  VThite, 
1%  U.  S.  484,  44  L.  ed.  655,  20  Sup.  Ct 
,cp.  104. 

However,  when  reviewing  the  final  judg- 
aent  of  a  state  court  upholding  a  state 
titwte  prohibiting  lottenea,  which  was  aU 
epd  to  violate  the  contract  clause  of  the 
Fdeial  Constitution,  the  Supreme  Court  of 
;1*  United  States,  in  Doiiglas  v.  Kentucky, 
lis  U.  a  48B,  42  L  ed.  653,  18  Sup.  CL 
^.  W,  ri!^ fused  to  be  bound  b;  prior  de- 
eisioai  of  the  state  court  to  the  effect  that 
wsted  rights  could  be  acquired  in  a  lottery 
frifiphi^e  by  an  agreement  with  the  grantee 
^  $och  franchise. 

And  to  come  within  this  accept  ion  the 
eaostruttion  of  the  state  Constitution  and 
km  mu9t  have  been  so  firmlj  esiabLi^hed 
II  to  constitute  a  rule  of  property.  Xxjuis- 
TiltB  k  N,  R.  Co.  V.  Palmes,  loa  U.  S. 
N4,  27  L.  ed.  922,  3  Sup.  Ct.  Rep,  193. 

And  the  Federal  Supreme  Court  will  not 
be  bound  by  a  state  decision  declaring  that 
It  irripvocable  contract  was  created  by  a 
rtate  statute  which  is  directly  in  conflict 
iithtbe  settled  adjudications  of  the  former 
Kflrt,  and  was  not  made  in  time  to  enter 
i^  the  consideration  of  the  parties  in 
tormlng  the  contract.  Citizens*  Sav.  Bank 
rOwnshoro.  173  V.  S.  636,  43  L.  ed.  840, 
IB  Sup.  Ct.  Rep.  .530,  571. 

Tlw  correctness  of  the  state  court's  deci- 
iwc  ii  of  no  importance  in  testing  the 
%ht  to  review. 

The  arpfument  that  no  Federal  question 
■  presented  because  the  court  below  award- 
^  to  the  contract  creditors  all  the  rii^hts  to 
*ludi  thpy  were  entitled  invoWes/'  siiid  Mr. 
Iiislice  \VliilG  in  Board  fjf  Liquidation  v. 
4fOJ!iiana,  179  C.  S,  62'2,  4. 5  L.  ed.  347, 
'1  Sop.  Ct,  Rep*  "303,  in  passing  on  a  mo- 
*ii3  to  diemi^s  a  writ  of  error  to  a  state 
■ttnrt  to  review  a  judgment  s^u^taining  a 
"^mon  of  the  state  Constitution  claimed 
picipair  contract  obtigations,  ''the  assump- 
<wi  tliat  jurisdiction  to  review  the  detusion 
'^  1  state  court  disposing  of  a  Federal 
I^EStion  depends  upon  the  conception  of 
^  sUte  court,  or  some  of  the  pfirties  to 
f!*  i^eord,  aa  to  the  correctness  of  the  do- 
mon  rendered*  This  in  effeet  dcniea  the 
f^^T  to  review  a  decision  disposing  of  a 
'*<l^Ttl  question  in  every  ease  where  the 
^te  court  asHumes  that  such  question  ha  a 
^  hy  it  corTectly  disposed  of.  But  this 
ewaiarily  Imports  that,  in  no  case  what- 
^er  where  a  state  court  has  decided  a  Fed- 
^I  question,  can  rev^iew  in  this  court  be 
*^.  linee  in  every  case  ft  must  be  assumed 
It  a  state  court  of  last  resort  ha^  decided, 
^rding  to  ita  understanding,  the  issues 
'^sented  to  it  for  determination." 


•MASON   CITY  &   PORT  DODGE   RAIL-[5T0] 
COMPANY 

V, 

0-  D.  BOYKTON. 

fSee  S.  C.  Reporter's  ed.  570-530*) 

Removal  of  c^uses^ — diverse  citiaenshij^— 
wl|ich  party  is  defendant  in  condemna- 
tion proceedings. 

The  express  d-pclaration  in  Iowa  Code 
1397,  §  2009,  that,  ou  the  appeal  to  a  dis- 
trict court,  which  either  party  maj  take 
from  the  com^missionere'  award  in  proceed- 
ings to  condemn  land  for  railway  purposes, 
the  "landowner  shafl  be  plaintiff  and  the  cor- 
poratioa  defendant/*  does  not  fix  the  stjitu^ 
of  the  partiei  under  the  removal  act*  but 
the  landowner  must  be  deemed  the  defend* 
ant  so  far  as  the  right  of  removal  to  a  Fed- 
eral circuit  court  on  the  ground  of  diverse 
citizenship  b  concerned,  because,  under  the 
state  iitatutes*  the  institution  and  continu- 
ance of  the  proceedings  depend  upOQ  the  will 
of  the   railroad  company. 

[No*  ITOJ 

Argued  January  22,  23,  190T.    Decided  Feb* 
mary   25,    1907. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  presenting  a  question  ae  to 
whether  the  landowner  in  condemnatioii 
proceedings  is  the  defendant  for  the  pur^ 
posa  of  removal  to  a  Federal  circuit  courL 
Aniwered  in  the  a^rmAtlye. 

Statement  by  Mr.  Justice  Holmes: 

Tbis  case  comes  here  on  the  following  ce^ 
tificate: 

'*The  United  States  circuit  court  of  ap- 
peals for  the  eighth  circuit,  sitting  at  the  city 
of  St.  Louis,  Missouri  J  on  the  8  th  day  of  De- 
cember, A..  D.  1905,  eertifles  that  the  record 
on  file  in  the  above-entitled  cause,  which  la 
pending  in  such  court  upon  a  writ  of  error 
duly  issued  to  review  a  judgment  rendered 
in  such  cause  in  favor  of  the  defendant  in 
error  in  the  circuit  court  of  the  United 
States  for  the  aouthem  district  of  Iowa, 
discloses  the  following; 

*'The  CD<le  of  Iowa,  1897,  in  a  chapter  re- 
lating to  the  taking  of  private  property  for 
works   of  internal    improvement,    including 


»4  U.  S. 


U.  S.,  Book  61. 
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NoTE.^ — On  removal  of  causes  in  1:^11  ?*es  of 
diverse  citizenship^ — sec  notes  to  Wlielan  v. 
New  York*  L*  R.  &  W*  R.  Co,  I  L.R.A.  «6; 
Seddon  V*  Virginia,  T.  &  C.  Steel  &  L  Co, 
I  L.R.A*  lOSs  Husking  v.  Cincinnati,  N.  O* 
k  T.  P.  R.  Co.  5  L.R.A*  545;  Bierbower  v. 
Miller,  9  L.R.A.  22;?;  Brodhead  v.  Shoe- 
maker, U  L.R.A.  567;  Delaware  R.  Constr. 
Co.  V.  Meyer,  l^  L.  ed*  U.  S.  503:  Butler  v. 
National  Home  for  Disabled  Volunteer  Sol- 
diers* 3R  L.  ed*  U.  8.  346:  and  Torrence  ▼. 
Shedd,  36  L.  ed.  U.  S.  528. 
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the  construction  and  repair  of  railways,  con- 
tains the  following: 
[571]  •"  'See.  1999.  If  the  owner  of  any  real  es- 
tate necessary  to  be  taken  for  either  of  the 
purposea  mentioned  in  this  chapter  refuses 
to  grant  the  right  of  way  or  other  necessary 
interest  in  said  real  estate  required  for  such 
purposes,  or  if  the  owner  and  the  corpora- 
tion cannot  agree  upon  the  compensation  to 
be  paid  for  the  same,  the  sheriff  of  the  coun- 
ty in  which  such  real  estate  may  be  situ- 
ated shall,  upon  written  application  of  ei- 
ther party,  appoint  six  freeholders  of  said 
county  not  interested  in  the  same  or  a  like 
question,  who  shall  inspect  said  real  estate, 
and  assess  the  damages  which  said  owner 
will  sustain  by  the  appropriation  of  his 
land  for  the  use  of  said  corporation,  and 
make  report  in  writing  to  the  sheriff  of  said 
county ;  and,  if  the  corporation  shall,  at  any 
time  before  it  enters  upon  said  real  estate 
for  the  purpose  of  constructing  said  rail- 
way, pay  to  the  sheriff,  for  the  use  of  the 
owner,  the  sum  so  assessed  and  returned  to 
him  as  aforesaid,  it  may  construct  and 
maintain  its  railway  over  and  across  such 
premises.' 

"  *Sec.  2009.  Either  party  may  appeal 
from  such  assessment  to  the  district  court 
within  thirty  days  after  the  assessment  is 
made,  by  giving  the  adverse  party,  or,  if 
such  party  is  the  corporation,  its  agent  or 
attorney,  and  the  sheriff  notice  in  writing 
that  such  appeal  has  been  taken.  The  sher- 
iff shall  thereupon  file  a  certified  copy  of 
so  much  of  the  appraisement  as  applies  to 
the  part  appealed  from,  and  said  court  shall 
try  the  same  as  in  an  action  by  ordinary 
proceedings.  The  landowner  shall  be  plain- 
tiff and  th«  corporation  defendant. 

"  *Scc.  2010.  An  appeal  shall  not  delay 
the  prosecution  of  work  upon  said  railway  if 
said  corporation  pays  or  deposits  with  the 
sheriff  the  amount  assessed.  The  sheriff 
shall  not  pay  such  deposit  over  to  the  per- 
son entitled  thereto  after  the  service  of  no- 
tice of  appeal,  but  shall  retain  the  same 
until  the  determination  thereof.     .     .    . 

"'Sec.  2011.  On  the  trial  of  the  appeal  no 
judgment  shall  be  rendered  except  for  costs. 
The  amount  of  damages  shall  be  ascertained 
and  entered  of  record,  and,  if  no  money  has 
[572]*been  paid  or  deposited  with  the  sheriff,  the 
corporation  shall  pay  the  amount  so  ascer- 
tained, or  deposit  the  same  with  the  sheriff 
before  entering  upon  the  premises.  Should 
the  corporation  decline  to  take  the  property 
and  pay  the  damages  awarded  on  final  de- 
termination of  the  appeal,  then  it  shall  pay. 
in  addition  to  the  costs  and  damages  actual- 
ly suffered  by  the  landowner,  a  reasonable 
attorney's  fee.  to  be  taxed  by  the  court. 

"  'Sec.  2012.  If,  on  the  trial  of  the  ap- 
peal, the  damages  awarded  by  the  commis- 
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sioners  are  increaaed,  the  oorpoFatii 
pay  or  deposit  with  the  sheriff  fb 
amount  of  damages  awarded  befon 
ing  on  or  using  or  oootroUing  the  p 
The  sheriff,  upon  being  forniihed 
certified  copy  of  the  iiifiiiiicnt»  maj 
said  corporation,  and  all  persona  ae 
or  under  it,  from  said  premiiei,  mi 
amount  of  the  assessment  is  fortfawi 
or  deposited  with  him. 

"  'See.  2013.  If  the  amonnt  awa 
the  commissioners  is  decreased  on  t 
of  the  appeal,  the  reduced  amoimt  od 
be  paid  the  landowners.' 

"SecUon  3497  of  the  Oode  of  low 
also  provides: 

"  'An  action  may  be  brought  agu 
railroad  corporation,  .  .  .  in  ai 
ty  through  which  such  road  or  li» 
or  is  operated.' 

"The  Mason  City  4  Fort  Dodge  1 
Company,  plaintiff  in  error,  her 
called  'railroad  company,'  was  a 
corporation  organized  and  esistin| 
the  laws  of  the  state  of  Iowa,  and,  i 
entitled  to  avail  itself  of  the  prori 
the  foregoing  statutes  of  Iowa.  C  I 
ton,  defendant  in  error,  hereinaftc 
the  owner,  was  the  owner  of  eertaii 
ground  in  the  town  of  Carroll,  Cam 
ty,  in  the  state  of  Iowa,  and  was,  at  i 
mentioned  herein,  a  dtiaen  of  the 
Missouri.  Prior  to  Febnury  18,  l 
railroad  company,  requiring  Bojntc 
as  a  right  of  way  for  the  oonstruetic 
railroad,  filed  an  application  in  the 
the  sheriff  of  Carroll  county,  uMag 
appointment  of  six  freeholdm  to  Im 
lots  and  assess  the  damagea  which  1 
er  would  sustain  by  the  ftppropriatic 
lots  for  the  use  of  the  niliiiad  e 
On  February  18,  1002,  the  eommi 
were  duly  appointed  by  the  sheriir  a 
their  report,  assessing  the  ownerli 
occasioned  by  the  appropriation  of 
by  the  railroad  company  at  $4,7M 
"On  the  same  day  the  railroad  i 
paid  the  sheriff  that  amonnt  of  m 
the  use  of  the  owner. 

"Afterwards,  and  within  the  ttai 
tlie  state  statute,  the  owner  appeal 
the  commissioners*  award  to  the 
court  of  Carroll  county.  In  due  i 
owner  filed  in  the  laat-mentloned 
petition  for  the  removal  of  the  ei 
the  circuit  court  of  the  United  81 
the  western  division  of  the  eonthM 
of  Iowa,  on  the  ground  of  divenilg 
r.enship.  In  his  petition  aad  bead  1 
such  removal  the  owner  rafemi 
treated  himself  as  the  defendaalft 
ferred  to  and  treated  the  raUroad 
as  the  plaintiff,  in  the  < 
"In  due  course  the 
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m  tbe  circuit  courts  when  the  par- 
ft  wTitten  slip  til  at  ion  Hied  with  tbe 
lived  A  jurj  and  agreed  to  try  the 
tbe  CO  art.  Both  parties  introduced 
and  full  J  Bubmlttod  themaelvee  to 
jdietion  of  tbe  court  (if  they  could 

Tbe  trial  resulted  in  ftt)  Assess- 
the  owner's  daiuages  at  |1 1,445,  and 
gment  against  the  railroad  company 
a,  m eluding  a  fee  of  $300  for  the 
attorneys  In  due  time  the  rail 
npanj  regularly  sued  out  a  writ  of 

the  end  that   tbe  record  and   pro* 

in  the  circuit  court  might  be  re- 
by  this  court.  The  assign  men  f  ol 
rhich  accompanied  the  petition  for 
t  of  erioT  alleged  that  the  circuit 
■red  in  ascertaitiiug  and  fixing  the 
of  damages  to  be  paid  by  the  rail- 
mpajiy  for  its  appropriation  of  the 
lots,  in  that  there  was  an  entire  ab^ 
evidence  to  support  the  award  and 

At  oo  time  during  the  pendency  of 
■eedings  'in  the  circuit  court  did  tbe 
company  question  the  juriadiction 
court  or  the  right  of  tbe  owner  to 
the  cause  into  that  court,  but  both 
participated  in  the  trial  up  to  a 
igment,  and  in  the  proceeding  to  se- 
writ  of  error,  a  a  if  there  was  no 
I  of  jurisdiction  in  the  case,  hot 
)e  railroad  company  filed  its  brief 
^urt  was  the  jurisdiction  of  the  eir- 
irt  in  any  manner  challenged.  But, 
)r!ef,  as  also  in  the  oral  argument 
B  Its  behalf,  the  chief  point  relied 
r  the  railroad  company  to  secure  a 
of  tbe  finding  and  judgment  of  the 
court  is  that  the  owner  was  tbe 
P  in  said  cause  and  proceeding,  and 
have  the  right  to  remove  the  mm^ 
e  circuit  court,  and  that  therefore 
art  could  not  entert-ain  jurisdiction 

the  circuit  court  of  appeals  for  trie 
circuit  further  certifies  that  the  fol- 
questions  of  law  are  presented  in 
ise,  that  their  decision  is  jndispensa- 
i  decision  of  the  cause,  and  that  to 
that  such  court  may  properly  decide 
les  of  law  so  pre^^ented  it  desires  the 
;ion  of  the  Supreme  Court  of  the 
States  I  t^m  such  questions,  to  w»t: 
i^aa  the  l^mdovvner  a  defendant  with- 
(leaning  of  the  removal  statute,  when 
waa  removed  into  the  circuit  court? 
'  tbe  landowner  was  not  a  defendant, 
the  meaning  of  the  rrmoving  ?^tat- 
Id  the  circuit  court  take  cojnii/jince 
suit  through  a  removal  by  himt 
n  other  words,  the  question  is  this: 
iro vision  of  the  removal  statute,  to 
ft  that  the  removal,  on  the  ground 
■ae   citiienahip,   may  be  'by   tbe  de- 


fendant or  defendants  therein,  being  non* 
re^iidents  of  that  state/  restrictive  and  ju» 
risdictional  in  the  sense  that  cognimnce  of 
the  suit  can  he  taken  by  the  circuit  court 
through  a  removal  only  when  it  is  by  the 
defendant,  or  is  tbe  provision  only  modal 
and  formal  in  the  sense  that  uoneomplinnc* 
therewith,  or  nonconformity  thereto,  may  be 
waived  T 

•"3.  Is  the  judicial  proeeeding  which  the  [671^1 
landownei  is  authorized  by  the  statutes  of 
Iowa  to  initiate  in  the  district  court  of  the 
state,  by  way  of  u  so-called  appeal  from  the 
zissessmenf  of  tbe  commiasionera  teleeted  by 
the  sheriff,  a  suit  which  can  be  originally 
instituted  in  the  circuit  court  of  the  I'nited 
States,  when  the  citizen?ihip  of  the  parties 
and  thf  sum  or  value  of  the  matter  in  dia-^ 
pute  are  such  as  to  make  the  suit  otherwise 
cognizable  in  that  court T 

"4.  If  the  circuit  court  could  not  have 
taken  cognizance  of  the  suit  through  the  re- 
moval by  the  landowner,  and  if  the  circuit 
court  could  have  taken  cognizance  of  the 
suit  tb rough  its  original  institution  in  that 
court  after  the  assessment  by  the  commia- 
aioners,  did  tbe  parties,  bv  appearing  in  the 
circuit  court  and  there  litigating  to  a  final 
conclusion  the  matter  in  dispute,  without 
any  objection  to  tbe  jurisdiction  of  the 
court  or  to  the  manner  in  which  its  juris- 
diction was  invoked,  > author! $^  the  circuit 
court  to  exercise  jurisdiction  and  to  proceed 
to  final  judgment  in  like  manner  and  with 
like  effact  aa  if  the  suit  bad  been  originally 
instituted  in  that  court,  the  citizenship  of 
the  parties  and  the  sum  or  value  of  the 
matter  in  dispute  being  such  as  to  make  tht 
luit  otherwise  cognizable  in  that  court!" 

Mr.  Tbomaa  D,  Heaty  argued  the  i^uae, 
and,  with  M^i^sra,  A.  G.  Briggs,  John  L, 
Erdall,  M.  F.  Healy,  and  Robert  Healy» 
filed  a  brief  for  the  Mason  City  A  Fort 
Dodge  R.  Co. 

The  corporation  seeking  to  condemn  real 
estate  is  in  fact  the  defendant,  and  occu- 
pies -^  position  analogous  to  that  of  a  de- 
fendant in  a  cnsfl  brought  to  recover  the 
value  of  real  estate  which  baa  been  appro- 
priated. This  is  the  case  where  there  is 
nothing  left  to  contest  hut  the  value  of 
the  real  estate  taken. 

Mississippi  A  R.  River  Boom  Co.  v.  Pat- 
terson, 98  U.  S.  403,  25  L.  ed.  206. 

When  a  case  was  transferred  to  the 
district  court  by  appealing  from  the  award 
of  the  commissioners,  it  took,  under  the 
utatutes  of  the  state,  the  form  of  a  suit  at 
law,  and  was  thenceforth  subject  to  ilii 
ordinary  rules  and  incidents.  No  other 
cjuestton  was  open  to  contest  in  the  itate 
district  court. 

Turner  v,  HoUeran,  U  Minn,  263,  Gil.  168  j 
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Mississippi  &  R.  River  Boom  Co.  v.  Patter- 
son, supra ;  Myers  v.  Chicago  &  N.  W.  R.  Co. 
118  Iowa,  312,  91  N.  W.  1076. 

This  is  the  rule  in  condemnation  pro- 
ceedings under  the  Iowa  statutes  and  the 
supreme  court  of  fowa  holds  that  the  con- 
demning corporation  on  the  trial  in  the 
state  court  is  in  fact  the  defendant. 

Myers  v.  Chicago  &  N.  W.  R.  Co.  supra. 

The  Iowa  supreme  court  cites  in  support 
of  this  conclusion  the  following  eases: 

Mississippi  &  R.  River  Boom  Co.  ▼.  Pat- 
terson, suprn;  Union  Pacific  R.  Go.  ▼.  My- 
ers, 115  U.  S.  h  29  L.  ed.  319,  6  Sap.  Ct. 
Rep.  1113;  Searl  v.  School  Dist.  No.  2,  124 
U.  S.  197.  31  L.  ed.  415,  8  Sup.  Ct.  Rep. 
460;  Ragatz  v.  Dubuque.  4  Iowa,  343;  Siga- 
foos  V.  Talbot,  25  Iowa,  214.  See  also  Chi- 
cago, K.  &  W.  R.  Co.  V.  Butts,  65  Kan.  660, 
41  Pac.  948;  Missouri  River,  Ft.  S.  &  G. 
R..Co.  V.  Owen,  8  Kan.  409;  St.  Joseph  & 
D.  C.  R.  Co.  V.  Orr,  8  Kan.  419;  Reisner  ▼. 
Strong,  24  Kan.  410. 

The  Federal  court  will  respect  a  construc- 
tion placed  on  the  condemnation  statutes  by 
the  state  supreme  court.  It  becomes  a  rule 
of  property. 

Madisonville  Traction  Co.  v.  St.  Bernard 
Min.  Co.  196  U.  S.  250,  49  L.  ed.  466,  25 
Sup.  Ct.  Rep.  251;  Mississippi  &  R.  River 
Boom  Co.  V.  Patterson,  supra;  Leffingwell  v. 
Warren,  2  Black,  590,  17  L.  od.  261 :  Bucher 
V.  Cheshire  R.  Co.  125  U.  S.  555,  31  L.  ed. 
795,  8  Sup.  Ct.  Rep.  974;  West  River  Bridge 
Co.  v.  Dix,  6  How.  507,  12  L.  ed.  535;  Long 
Island  Water  Supply  Co.  v.  Brooklyn,  166 
U.  S.  685.  41  L.  ed.*1165,  17  Sup.  Ct.  Rep. 
718:  Lowndes  v.  Huntington,  153  U.  S.  1, 
38  L.  ed.  615,  14  Sup.  Ct.  Rep.  758;  Bon- 
durant  v.  Watson,  103  U.  S.  281,  26  L.  ed. 
447;  Burgess  v.  Seligman,  107  U.  S.  20-33, 
27  L.  ed.  3.')9-365,  2  Sup.  Ct.  Rep.  10;  Gage 
V.  Pnmpolly,  115  U.  S.  454,  29  L.  ed.  449, 
6  Sup.  Ct.  Rep.  136:  Hardin  v.  Jordan,  140 
U.  S.  371.  382,  402.  35  L.  ed.  428,  433,  440. 
11  Sup.  Cl.  Kop.  808,  838:  Union  &  Planters' 
Bank  v.  Memphis.  189  U.  S.  71,  47  L.  ed. 
712,  23  Sup.  Ct.  Rep.  604;  United  States  v. 
Morrist.n,  4  IVt.  124.  7  L.  ed.  804;  Green 
V.  Xeal.  6  Pet.  201,  8  L.  od.  402;  United 
States  V.  Freeman.  113  Fed.  370. 

The  circuit  court  cannot  take  cognizance 
of  a  suit  through  a  removal  by  anyone  save 
the  defendant  or  defendants  therein,  being 
nonresidents  of  the  state.  A  failure  to  so 
remove  is  a  truly  jurisdictional  defect. 

Martin  v.  Snyder,  148  U  S.  063.  .17  L. 
ed.  6(V2.  13  Sup.  Ct.  Rep.  706;  Fife  v  Whit- 
tell.  102  Fed.  537;  Torrcnce  v.  Shedd.  144 
U.  S.  527.  36  L.  ed.  528,  12  Sup.  Ci.  Rep. 
726;  Ayers  v.  Watson,  113  U.  S.  594.  28  L. 
ed.  1093,  5  Sup.  Ct.  Rep.  641;  Martin  v. 
Baltimore  &  0.  R.  Co.  (Gerling  v.  Baltimore 
&  O.  R.  Co.)  151  U.  S.  673,  38  L.  ed.  311, 
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14  Sup.  Ct.  Rep.  5S8;  Hianriek  ▼.  Hiiil^ 
153  U.  S.  192,  38  L.  ed.  685,  14  Sup.  aSlfL 
835;  Fisk  v.  Henarie,  142  U.  S.  459, ML 
ed.  1079,  12  Sup.  a.  Sep.  207;  Be  vimfi- 
vania  Co.  137  U.  S.  451,  84  L.  ed.  738^  U 
Sup.  Ct.  Rep.  141;  Black's  Dillon,  Bmonl 
of  Causes.  {  65;  Western  U.  Teleg.  Go.?. 
Brown,  32  Fed.  337:  Anderson  v.  AppletM, 
32  Fed.  855;  Weller  r  J.  B  Pace  Tobueo 
Co.  82  Fed   860. 

Mr  Bettjamin  I.  Salinger  argued  tk 
cause  and  filed  a  brief  for  Boynton: 

To  give  this  court  jurisdiction,  it  nrt 
appear  by  the  record,  affirnutirelr.  tint 
the  circiiit  court  of  appeals  had  jamiSt 
tion. 

Mansfield,  0.  &  L.  M.  R.  Co.  v.  Swii, 
111  U.  S.  370,  28  L.  ed.  462,  4  Sup.  a  bpi 
510;  Plaquemines  Tropical  Fruit  Ca  t.  H» 
derson,  170  CJ.  S.  511.  42  L.  ed.  lUI,  U 
Sup.  Ct.  Rep.  685;  Minnesota  v.  Nortkn 
Securities  Co.  194  U.  S.  48,  48  L.  ed.  mM 
Sup.  Ct.  Rep.  598. 

The  jurisdictional  facta  most  appesr  if* 
firmatively,  or  it  will  be  presumed  thst 
jurisdiction  does  not  exist.  It  fa  Mt 
enough  that  it  might  be  inferred,  ai|i- 
mentatively,  from  avermeiit  of  foeti  font 
in  a  petition  for  removal. 

Fife  V.  WhitteU,  102  Vtd.  539. 

The  circuit  court  of  appeals  has  do  Jail' 
diction  where  the  sole  question  picMflki' 
to  it  is  whether  the  circuit  eourt  hsd,  U  i 
Federal  court,  jurisdiction. 

Powers  V.  Chesapeake  ft  O.  R.  Ca  W 
U.  S.  92,  42  L.  cd.  673,  18  Sup.  CL  Uf 
264. 

This  is  so  where  questions  other  thu  ji- 
risdiction  are  suggested,  but  suggetlfd  ii* 
cidentally  only. 

Torrence  v.  Shedd,  144  U.  S.  627,  31  <* 
cd.  528,  12  Sup.  Ct.  Rep.  728. 

The  nonresident  landowner  mkf  reao" 
before  he  appeals  to  the  state  eourt  fMM 
award   made. 

Hudson  River  R.  ft  Terminal  Oo.  v  DV> 
54  Fed.  645;  Madisonville  Trsetioa  Oi.  *• 
St.  Bernard  Min.  Co.  196  U.  &  S49.  41 L 
ed.  466.  -.'5  Sup.  a.  Rep.  251. 

While  state  laws,  and  decisioiM  by  iHt^ 
courts  of  last  resort,  may,  as  to  litipi^ 
who  remain  in  the  eourts  of  tbi  ^f^ 
settle,  arbitrarily,  who  is  plaintiff,  W0^ 
a  legislat'.ire  nor  such  courts  may,  ikfA 


or  indirectly,  abridge  the  right  to  nv*"* 
to  the  Federal  court  in  a  ease  of  ^^ 


(hat  court  has  original, 
diction. 

Hess  V.  Reynolds,  113  U.  &  73.  S8k» 
027,  5  Sup.  Ct.  Rep.  377;  Myers  v.  Qkfg 
&  N.  W.  R.  Co.  118  Iowa,  3S1,  M  X-^ 
1076;  Union  Terminal  R.  Go.  ▼.  CMsi^* 
&  Q.  R.  Co.  119  Fsd.  209;  Seari  t.  fttrf 
Dist.  No.  2,  124  U.  &  197,  SI  L.  sd.  4lib j 
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ip.  Ct  Bep«  460;  Madla<)nvine  Traction 
K  T.  St  Bernftrd  Min,  Co.  196  U,  S.  249, 
S,  254-Z5G*  4B  L.  ed.  466^169,  25  Sup. 
t.  Rep.  251  i  Rca^n  y.  Farmers'  Loan  ^  T. 
5.  1&4  a  S.  301,  38  L.  ed.  1021,  4 
itere,  C^m,  Rep.  580,  14  Sup.  Ct.  Rep. 
i47. 

Wbit  la  removable  in  one  state  must  be 
1  IB  every  other;  and  a  state  mn.y  not 
irv  the  standard  of  removability  by  mak- 
ig  proceedings  which  affect  the  property 
fjits  of  m  nonrefiident  unlike  what  BuitB 
aim]  I J  are.     Ibid. 

While  the  Federal  courts  will,  in  snch 
iscd  as  plaintiff  in  error  cites,  follow  the 
ttUiona  of  the  highest  state  courts,  even 
^bere  the  soiwdness  of  ^uch  deci^^ions  is 
ot  ipproved,  tbiB  mie  does  not  apply  to 
L*tc  decisions  that  directly  or  indirectly 
sod  to  abridge  tbe  jurisdictioa  of  the  Fed- 
rtl  court  a. 
Ibid. 

Under  the  statutes  of  Iowa  such  appeal 
juld  also  present  whether  eon  d  it  ions  exist- 
1  which,  under  such  atatutea,  warranted 
^Bdemnation  proceedings. 
tJoi^ii  Terminal  R.  Co.  t.  Chicago,  B.  &  Q. 
I  Co.  supra. 

tlBder  said  statutes  the  condemnation  at 
IT  was  snffidently  a  judicial  proceeding 
3  make  the  one  who  Inatituted  it^  rather 
liAn  the  owner  who  uppealed  from  the 
Wftrd,  the  plaintiff. 

MadisonvUle  Traction  Co.  ▼.  Bt,  Bernard 
Gil  Co.  196  U.  S,  241-251,  4Q  L.  ed  403- 
8^,25  Sup.  Ct.  Rep.  251;  Missisaippi  &  R. 
Wiioom  Co.  V.  Patterson,  dS  U.  S.  404, 
5  L.  ed.  207 ;  Searl  v.  School  Diat,  No.  2, 
£4  r.  S.  199,  200,  31  L.  ed.  416,  417,  8  Sup. 
t  R^p.  m). 

Had  the  Iowa  itatutes  done  less  than  to 
'ike  the  proceedings  on  condemnation  snf- 
■^nily  judicial  to  allow  a  hearing  on 
^betlier  the  right  to  condemn  e^siated,  and 
oiifined  then)  to  the  mere  right  to  have 
^ntpeiisatlon  ascertained,  there  would  have 
^n  a  denial  of  due  process  of  law. 
MadisonTrille  Traction  Co.  v.  St,  Bernard 
^in  Co.  l»a  U.  S.  251,  252,  49  L.  ed.  467, 
^,  25  Sup.  Ct.  Rep.  ^51. 

Mr.  Jnitice  Holmes  delivered  the  opinion 
^  til!  court : 

In  Madisouville  Traction  Co.  v.  St,  Ber- 
*fd  Min.  Co.  196  U.  S.  239,  49  L.  ed.  402, 
'  Sup,  Ct,  Rep.  251,  it  was  decided  that 
'occtdingB  of  this  character  could  be  re- 
oved  to  the  United  States  circuit  court, 
's  question  to  be  decided  now  is  only 
letiipr  the  removal  in  this  case  can  be  up- 
t  on  the  ground  that  it  waa  asked  by  the 
t^g  party.  The  railroad  company  relies 
«B  the  words  of  the  Iowa  Code,  I  2009, 
E^ed  above^  and  upon  a  decision  of  the 
14  U.S. 


supreme  court  of  the  state  in  a  case  hlce^ 
the  present,  estcept  that  the  railroad  was  a 
foreign  company,  in  which  it  was  held  that 
the  railroad  had  a  right  to  remove.  JJyers 
V.  Chicago  &  N.  W,  R.  Co.  US  Iowa.  bl2, 
324,  01  N.  W.  107S.  See  •also  Kirby  y.  Chi-[S79] 
cngo  &  N.  W.  R.  Co.  106  Fed.  551.  It  la 
said  that  this  court  is  bound  by  the  con- 
struction given  to  the  state  law  hj  tbe  state 
court.  Indeed,  the  above  |  200^  does  not 
need  construction;  it  enacts,  in  terms,  that 
the  landowner  shall  be  plaintiff.  As  the 
right  to  remove  a  suit  is  given  only  to  the 
defendants  therein,  l^ing  nonresidents  of 
the  state^  it  Is  argued  that  the  state  ded* 
si  on  ends  tbe  case. 

But  this  court  must  construe  the  act  of 
Congress  regarding  removal.  And  it  is  ob- 
vious that  the  word  "defendant'*  aa  there 
used  is  directed  toward  more  import-ant 
matters  than  the  burden  of  proof  or  the 
right  to  open  and  close.  It  is  quite  coneeiv* 
able  that  a  state  enactment  might  reverse 
the  names  which,  for  the  purposes  of  re* 
moval,  this  court  might  think  the  proper 
ones  to  be  applied.  In  condemnation  pro- 
ceedings the  words  "plaintiff**  and  "defend- 
ant" can  he  used  only  in  an  uncommon  and 
liberal  sense.  The  plaintiff  complains  of 
nothing.  The  defendant  denies  no  past  ot 
threatened  wrong.  Both  parties  are  actors; 
one  to  acquire  title,  the  other  to  get  as  large 
pay  as  he  can.  It  is  not  neeejasary,  in  order 
to  decide  that  the  present  removal  was  rl^ht, 
to  say  that  the  state  decision  was  wrong. 
We  leave  tbe  latter  question  where  we  tind 
it.  But  we  are  of  opinion  that  the  removal 
in  this  case  was  right  for  reasons  which  it 
will  not  take  long  to  state. 

It  is  said  the  proceedings  only  become  a 
case,  within  the  meaning  of  the  act  of  Con- 
gress, after  the  preliminary  assessment  and 
the  appeal,  and  that  then  the  landowner  ia 
in  the  position  of  one  demanding  pay  for 
property  which  he  has  lost.  If  we  take  a 
general  view  of  the  Iowa  statutes,  this  con- 
clnsion  is  not  correct.  The  railroad  might 
have  taken  the  appeal.  If  it  had,  the  land> 
owner  would  have  been  on  the  defensive  in 
pndeavoring  at  least  to  uphold  the  aaHcss- 
ment,  but  he  would  have  been  caHed  the 
plaintiff  none  the  less.  Whichever  party 
appeals,  it  is  not  true  that  the  landowner 
ia  seeking  pay  for  what  he  has  lost.  By  % 
2011  the  railroad  Is  free  to  decline  to  take 
the  property  if  it  thinks  the  price  too  large. 
Even  if,  as  in  this  case,  it  depos^its  the 
amount  •first  assessed  with  the  shenfT,  the [580] 
latter  ia  not  to  pay  it  over  until  the  deter- 
miniLtion  of  the  appeal.  §  2010.  We  see 
no  reason  to  suppo.c^e  that  the  deposit  im* 
pairs  the  railrojid^s  right  to  withdraw,  al- 
thougti  the  supreme  court  of  Iowa  says  ubl 
supra^  that,  by  payment  and  entry^  the  rail^ 
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road  appropriates  the  land.  See  S  2013. 
Probably,  too,  the  position  of  the  parties 
under  the  act  of  Congress  should  be  deter- 
mined upon  general  considerations,  without 
regard  to  what  has  happened.  Looked  at 
as  a  whole,  the  Iowa  statutes  provide  a 
process  by  which  railroads  and  others  may 
acquire  land  for  their  purposes  which  the 
owner  refuses  to  sell.  The  first  step  is  the 
valuation.  Whether  it  is  i)art  of  the  oase 
or  not,  it  is  a  necessary  condition  to  the 
proceedings  in  court.  Against  the  will  of 
the  owner  the  title  to  the  land  is  not  ac- 
quired until  the  case  is  decided  and  the 
price  paid.  The  intent  of  the  railroad  to  get 
the  land  is  the  mainspring  of  the  proceedings 
from  beginning  to  end.  and  the  persistence  of 
that  intent  is  the  condition  of  their  ef- 
fect. The  state  is  too  ocnsiderate  of  the 
rights  of  its  citizens  to  take  from  them  their 
land  in  exchange  for  a  mere  right  of  action. 
The  land  is  not  lost  until  the  owner  is  paid. 
Therefore,  in  a  broad  sense,  the  railroad  is 
the  plaintiff,  as  the  institution  and  contin- 
uance of  the  proceedings  depend  upon  its 
will.  Hudson  River  R.  &  Terminal  Co.  v 
Day,  54  Fed.  545. 

It  is  not  argued  that  this  is  any  the  less 
a  suit  because  the  railroad  is  free  to  decline 
to  take  the  property.  The  adjudication  fixes 
the  right  of  the  railroad  to  take  the  land  at 
the  price  adjudged,  and  charges  it  with 
costs  and  attorney's  fees  taxed  by  the  court, 
in  case  it  elects  not  to  take,  llie  question 
is  not  discussed  in  Madisonville  Traction 
Co.  V.  St.  Bernard  Min.  Co.  supra,  where,  if 
there  had  been  anything  in  it,  possibly  it 
might  have  been  raised. 

As  what  we  have  said  is  sufiicient  to 
dispose  of  the  matter  of  the  certificate,  we 
think  it  unnecessary  to  consider  other  ar- 
guments, or  to  answer  any  question  but 
the  first. 

The  first  question  is  answered  **Ye8." 


[581]  JOHN  J.  ALLEN.  Appt.. 

V. 

UNITED  STATES 

(See  S.   C.   Reporter's  ed.   681-684.) 

Fees  of  United  States  commissioner— in  civ- 
il-rights cases. 

1.  A  commissioner  of  a  Federal  circuit 
court  is  not  entitled  to  compensation  for 
services   rendered   in    connection   with   com- 

glaints  in  civil-rights  cases  in  which  there 
as  been  no  arrest  and  examination,  since 
the  fee  of  $10  allowed  him  bv  V.  S.  Rev. 
Stat.  S  1986,  U.  S.  Comp.  Stat.  1901,  p.  1265. 
•*for  his  services  in  each  case,  inclusive  of 
all  services  incident  to  the  arrest  and  exam- 
ination.'' when  earned,  covers  all  services, 
and,  unless  earned,  he  gets  no  other  fee. 
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Fees  of  United  States  eon 
il-righta  caaee. 

2.  Fees  eannot  be  allowed  a  eoaali- 
Bioner  of  a  Federal  circuit  court  for  eertil)^ 
ing  complaints  in  civil -rights  eaiei,  ii  it- 
quired  by  U.  8.  B«r.  Stot.  I  2027,  to  UmU 
as  chief  supervisor  of  elections. 

Set-off-^n  court  of  cUinu— fen  iDtpHif 
paid. 

3.  A  set-off  in  favor  of  the  Uiitod 
States  against  the  demand  of  a  oommbmi- 
er  of  a  Federal  circuit  court  for  5  eotti 
more  per  folio  for  drawing  compliditi  ii 
civil -rights  cases  than  the  amount  bt  bd 
been  paid  as  in  full  for  such  lenrieei  ■•▼ 
be  allowed  by  the  court  of  elaimi,  nder 
the  broad  provisions  of  U.  8.  Rev.  StaL  I 
1059,  U.  S.  Comp.  Stat.  1001,  p.  7M;  Mtof 
March  3,  1887  (24  Stat,  at  L.  505,  ehip.  M^ 
U.  S.  Comp.  Stat.  1901,  p.  752),  I  1,  to  tki 
extent  of  fees  improperly  and  anUwfaDj 
paid  him  in  the  settlement  of  his  forwr 
account,  which  was  approved  by  the  dront 
court  "subject  to  revision  by  the  aceoiiitiB| 
officers  of  the  United  States  Trmmxjf 
even  though  some  of  such  illegal  psTBUiti 
were  made  later  than  the  filing  of  the  daift 

[No.  102.] 

Argued  Januarv  29,  30,  1007.    Deeidad  M- 
ruary  25.  1007. 

APPEAL  from  the  Court  of  CUina  ti» 
view  a  judgment  disallowing  entiii 
claims  made  by  a  commiaaioner  of  a  FedM^ 
al  circuit  court  for  servieet  rendered  ii  «* 
nection  with  complaints  in  dvil-righti  etfi& 
Affirmed. 

See  same  case  below,  40  Ct.  CL  170. 

The  facts  are  stated  in  the  opinioa. 

Bir.  Charles  Calvert  Lancasttr  ai|sed  tk 
cause,  and,  with  Mr.  Herbert  S.  Smttk.  U 
a  brief  for  appellant. 

Assistant  Attorney  General  Van  tkM 
argued  the  cause,  and.  with  Mr.  FUUpV* 
Ashford,  filed  a  brief  for  appellesL 

Mr.  Justice  Holmes  delivered  the  opiii" 
of  Uie  court: 

This  is  a  claim  mads  by  »  eoflualMioM' 
of  the  United  States  circuit  eonrt  for  *n"^ 
ices  rendered  between  Januniy  20, 1881^  HiiP^ 
January  20,  1802,  charges  ft»r  which  **< 
disallowed  by  the  officers  of  the  TiwWT 
Department.  It  is  necessary  to  stati  «4 
the  items  and  matters  now  in  ewUuitfVj 
Item  1,  so  far  as  disallowed  by  tte  M>^ 
claims,  is  for  drawing  eomplaiBls  «U9 
charged  offenses  under  the  Revised  Ststtf* 
title  "Crimes"  (70)  Aap.  7  (U.  a  0* 
Stat.  1001,  p.  3711)  (CrimM  BgaiMlJJ> 
Elective  Franchise  and  Ovil  Rights  ofCV- 
zens)  and  upon  which  wnmnts  nsffire*' 
served  "because  inquiry  devel(»ped  w  ofMi* 
had  been  committed."  The  diaallowsdli^ 
tion  of  item  2  is  for  d   mbm  Jurati  ti  ^ 
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f  ockntpfainti  of  which  the  satne  facts 
re  true.  Item  U  m  for  certifying  com- 
imti  for  offenses  under  said  chap.  T^  the 
imant  being  the  chief  auperyiaor  of  elec- 
tiij  to  wbom  he,  n&  commiBsioner,  certi- 
1  the  complamta.  Item  20  i%  for  tUng 
i  entering  similar  complaints,  in  civil- 
:hti  proceedings,  where  the  warrants  were 
limed  unexecuted  by  tbe  marshal.  Item 
is  for  drawing  depoaltions  far  complaints 
iimilar  proceedings,  where  **no  warrant 
ued  a«  the  result  of  scrutiny  of  \HU  of 
ten  bj  commissioner  and  inquiries  at  res- 
mces '*  These  are  the  disallowed  claimi 
&«|ht  here  b^  this  appeal. 
Bj  Rev.  Stat  |  19S0.  U  S.  Comp,  Stat. 
01,  p.  12&5.  district  attorneys  and  others 
»ntioDed  are  to  be  paid  for  their  services 
ider  the  proTisions  for  enforcing  said  chap, 
''the  flame  fees  as  are  allowed  to  them  for 
[e  services  in  other  cases.''  The  sentence 
tn  goes  OQ :  **and  nbere  the  proceedings 
e  before  a  commiasioner  he  shaM  be  en- 
lid  to  a  fee  of  ten  dollars  for  his  serv- 
s  in  each  case,  inclusive  of  all  services 
cidcnl  to  the  arrest  and  examination,"  It 
esUhli^hed  and  admitted  that  this  fee  is 
it  tamed  (because  there  is  not  a  "case'* 
itib  the  meaning  of  the  section)  unless 
m  be  an  arrest  and  an  examination, 
mthworth  V.  United  States,  151  U.  8. 179, 
15,38  h.  ed.  119,  121.  14  Sup,  Ct,  Rep. 
4,  lei  U.  8.  639,  40  L.  ed.  835,  16  Sup. 
'»  Eap,  694.  And  again,  it  is  plain  that 
e  fee,  when  it  is  earned,  covers  all  serv- 
H;  as  sufficiently  appears  from  the  con-' 
ft3t  to  the  allowance  of  the  usual  fees  to 
Jten  in  the  estrlier  part  of  the  same  sen- 
noe  M\d  from  the  final  words  of  the  en- 
tlmtf  clause.  Tbeae  two  propositions 
i^nt^,  it  seems  to  us  not  *to  need  argii- 
^ni  to  conclude  that  unless  the  fee  is 
rued  the  commissioner  gets  no  other.  This 
^hn.  having  supplanted  the  usual  pro- 
^bus  of  |§  823,  828  iV.  S.  Coinp.  Stat. 
'01,  pp.  632,  635),  I  847  for  the  cases  to 
tiieh  it  refers,  cannot  be  held  to  leave  open 
rteort  to  I  B47  when  the  conditions  at- 
clied  to  the  substituted  compensation  are 
t  fulilled.  This  disposes  of  all  items  ex- 
pt  11,  which  stands  on  a  different  ground. 
'  to  that  a  few  words  are  enough.  By 
^*Stat.  I  2027,  it  waa  the  claimaot^a  duty 
eomm  las  loner  to  forw^ard  the  original 
flplaint,  etc,  to  the  chief  supervisor  for 
^  judicial  district.  Ag  he  was  supervisor 
well  SM  commissioner  this  section  merelj 
wired  a  change  in  the  character  of  his 
tody  Ko  certificate  was  nec^asary,  and 
-he  complaints  were  certified  it  can  have 
n  only  for  the  purpose  of  charging  fees. 
E  farther,  if  that  duty  had  been  redded  to 
others  in  connection  with  cases  covered 
I  \9tSB,  the  mere  fact  that  the  addition! 
I  U.  S. 


was  by  a  later  statute  would  not  break  im 
upon  the  rule  estahUshed  by  |  1080,  tbmt 
the  compensation  for  all  the  services  waa 
entire. 

The  first  item  is  not  for  the  whola  service  of 
drawing  the  complaints.  It  admits  the  re- 
ceipt of  15  cents  per  folio  and  demAnds 
5  cent9  more  on  the  strength  of  caaes  de- 
cided after  the  claimant  had  been  paid  upon 
his  former  account.  United  States  v.  Ewing, 
140  U.  S-  142,  35  L.  ed.  3S8,  11  Sup,  Ct 
Rep.  743;  United  States  v.  Barber,  140  U, 
S.  164.  35  L.  ed.  396,  U  Sup.  Ct,  Rep.  749. 
These  cases  be! tig  decision i  under  Kev,  Stai 
§  347.  are  not  in  point.  But,  if  that  b^ 
in  any  \vay  material,  they  had  the  effect  of 
inducing  the  applicaut  to  open  his  account. 
The  present  is  called  a  new  account  in  ar* 
gument,  to  be  sure.  But  it  is  bard  to  con- 
ceive a  more  distinct  opening  than  the  de- 
mand of  money  in  addition  to  sums  received 
lit  the  time  as  full  payment  lor  indivisible 
items.  On  the  claim  an  t*a  own  view  of  bis 
rights^  there  were  not  two  charges  for  each 
folio,  one  for  15  cents  and  another  for  5, 
He  asserted  one  indivisible  right  on  which 
he  had  been  paid  15  cents  tn  full,  and  he 
now  saLd  that  that  was  not  enough.  The 
United  States,  by  way  of  ponnterclaim  to 
thiB  attempt  'to  get  additional  pay^  de-C6S41 
manded  tbe  sums  already  paid  to  the  claim- 
ant oontrary  to  the  principle  that  w©  have 
laid  down,  and  tbe  court  of  claims  allowed 
an  offset  of  |t3,I20,  found  to  have  been  paid 
by  mistake,  against  the  larger  ium  that  it 
found  due  to  tbe  claimant.  We  see  no  rea- 
son to  doubt  the  right  of  the  United  States, 
or  the  legality  of  Its  asserting  that  right 
by  counterclaim.  Wisconsin  C,  R.  Co.  v. 
United  States,  164  U,  S.  190,  41  L.  ed.  399, 
17  Sup.  Ct.  Rep.  45;  United  States  v.  Bur- 
chard,  125  U.  S.  176,  31  t.  ed,  662,  8  Sup. 
Ct.  Rep.  832;  McElrath  v.  United  States, 
102  U.  S.  426.  26  L.  ed.  199.  It  is  urged 
that  the  account  was  approved  by  the  United 
States  circuit  court.  The  account  was  ap- 
proved, "subject  to  revision  by  the  account- 
ing officers  of  the  United  States  TreaJiury" 
only.  On  the  findings  on  which  the  case 
comes  before  us  this  qualified  approval  has 
no  weight.  One  portion  of  the  counterclaim 
15  for  dates  later  than  tbe  filing  of  the  claim. 
But,  in  view  of  the  broad  language  of  the 
statutes  ("all  set  offs,  counterclaims,  claims 
for  damages,  whether  liquidated  or  utiliqui- 
ilated,  or  other  demands  whatsoever,"  Rev- 
Stat,  g  1059,  U.  S.  Comp.  Stat.  1901,  p.  734, 
clause  second;  act  of  March  3,  18S7,  chap. 
359,  S  1,  24  Stat,  at  L.  505,  U.  S.  Consp, 
Stat.  1901,  p.  752,  clause  second,  we  are 
t>f  opinion  that  it  properly  waa  allowed  with 
the  rest. 

The  case  waa  elaborately  argued  at  the 
bar,  and  ia  discussed  at  length  in  printed 
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briefs.  We  have  examined  all  the  details 
of  the  latter,  but  do  Qot  deem  it  necessary 
to  add  more  to  the  careful  consideration 
that  the  case  received  in  the  court  of  claims. 
Judgment  affirmed. 


[585]  •CHICAGO,    BURLINGTON,    k    QVISCY 
RAILWAY  COMPANY.  Appt., 

V. 

F.  a    BABCOCK.  As  Treasurer  of  Adams 
County,   Nebraska,  et  al.    (No.  215.) 


UNION   PACIFIC  RAILROAD  COMPANY, 
Appt., 

V. 

ROBERT  O.   FINK.  Treasurer  of  Douglas 
County,  Nebraska,  et  al.    (No.  341.) 

(See  S.  C.  Reporter's  ed.   585-598.) 

Taxation  of  railroad  property^collateral  at- 
tack on  valuation. 

1.  The  members  of  a  state  board  of 
equalization  and  assessment  should  not  be 
subjected  to  a  cross-examination,  on  a  pro- 
ceeding for  equitable  relief  against  the  tax- 
ation of  railroad  property,  with  regard  to 
the  operation  of  their  minds  in  arriving  at 
the  valuation  of  such  property  for  tax  pur- 
poses. 

Injunction    against    taxation — ^methods    of 
valuation. 

2.  Injunctive  relief  against  the  taxation 
of  railroad  property  because  of  the  methods 
adonted  by  the  state  board  of  equalization 
and  assessment  in  arriving  at  the  valuation 
of  such  property  for  tax  purposes  will  not 
be  given  in  a  Federal  court  except  in  a  case 
of  fraud  or  a  clearly  shown  adoption  of  a 
fundamentally  wrong  principle. 
Injunction  against  taxation — inequality  of 

valuation. 

3.  A  Federal  court  will  not  enjoin  the 
collection  of  state  taxes  on  railroad  prop- 
erty because  of  undervaluation  of  the  other 
taxable  property  in  the  state,  where  such 
inequality  is  not  the  result  of  a  scheme  or 
agreement  among  the  taxing  officers. 
Taxation  of  railroad  property — ^valuation — 

including  property  outside  of  state. 

4.  A  state  may  tax  that  p:)rtion  of  the 


Note. — On  injunction  against  illegal  tax- 
ation— see  notes  to  Odlin  v.  Woodruff,  22 
LJI.A.  699;  Dows  v.  Chicago,  20  L.  ed.  U. 
S.  65;  and  Ogden  City  v.  Armstrong,  42  L. 
ed.  U.  S.  445. 

As  to  constitutional  equality  in  the  Unit- 
ed States  in  relation  to  corporate  taxation 
— see  note  to  Bacon  v.  State  Tax  Comrs.  60 
KR.A.  321. 

On  corporate  taxation  and  the  commerce 
clause — see  note  to  Sandford  ▼.  Poe,  60  L. 
R.A.  64L 

As  to  situs  for  taxing  purposes  of  tan- 
gible personal  property  of  domestic  corpo- 
rations— see  note  to  Teagan  Transp.  Co.  v. 
Board  of  Assessors,  69  L.R.A.  431. 
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property  of  an  interstate  railroad  eompai* 
lying  within  the  state  at  its  value  as  u 
organic  portion  of  the  entire  nMuL 

[Noa.  216.  Ml.] 

Argued  January  21.  22,  1907.    DMided  11*^ 
niary  2ffp  1907. 


APPEALS  from  the  Cfrenit  Oovl  tf  ii 
United  Stotes  for  the  Distriet  of  Vikw 
ka,  to  review  decrees  diamisiiiig  billi  ti 
declare  void  certain  sssessmsnts  el  tm 
on  railroad  property  and  to  enjoin  thi  at 
lection  of  the  same  beyond  certaiB  mm 
tendered.     Affirmed. 

The  facts  are  stated  in  the  opinios. 

Messrs.  John  N.  Baldwin  and 
Evarts   argued   the  cause,  and.  witk  Ifr. 
Robert  S.  Lovett,  filed  a  brief  for  a] 
in  No.  341: 

The  state  board  took  into 
sidered,  and  in  effect  and  in  fact 
property  of  the  Union  Pacific  RaflrosdOoB- 
pany  beyond  the  jurisdiction  of  ths  itili^ 
and  committed  many  gross  errors  ii  b 
calculations,  and  thereby  imposed  as  ■■ 
constitutional  burden  on  the 
and  on  commerce  among  the  statca 

Pittsburgh,  C.  C.  &  St  L.  R.  Oa  i^ 
Backus,  154  U.  S.  421,  38  L.  ed.  Ml,  U 
Sup.  Ct  Rep.  1114;  Fargo  v.  Hart,  191 C 
S.  490,  48  L.  ed.  761,  24  Sup.  Gt  Bepu «; 
Coulter  V.  Weir,  62  C.  C.  A.  429,  127  hi 
897 ;  Louisville  &  J.  Ferry  Co.  v.  Kartid9» 
.188  U.  S.  385,  47  L.  ed.  513,  2S  8l^  a 
Rep.  463 ;  Delaware,  L.  ft  W.  R.  Oa  « 
Pennsylvania,  198  U.  8.  S41,  49  L.  ti  liH, 
25  Sup.  Ct.  Rep.  669. 

The  board,  in  making  the  assMH^ 
complained  of,  did  not  exerelM  Its  fkw  tfi 
fair  judgmeq;t,  and  fix  a  fair  cask  tihi  * 
the  property  assessed,  bnt,  JntlwHstri,  h- 
fluenced,  and  terrorised  by  gnat  F^ 
clamor  and  tumult,  fixed  a  ^ns  tlMi* 
largely  in  excess  of  the  fair  flash  vsha 

Chicago  Union  Traction  Go.  ▼.  Sltli  IL 
of  Equalization,  114  F%L  6S7;  Mnf  ^ 
Humphrey,  24  Mich.  17a 

If  the  great  bulk  of  the  pnp««j  h  • 
state  is  valued  at  less  than  Ita  astail  vik^ 
the  rest  of  the  property  tkmb  aMtt* 
so  valued,  although  the  atatote  fniH* 
for  valuation  of  all  property  at  Ml  nl*' 

First  Nat.  Bank  ▼.  Mbntrofls  Oi^ 
(Colo.)  84  Pac.  1111;  Taylor  ▼.  Luriw* 
&  N.  R.  Co.  31  C  a  A.  SS7,  60  U.  aif^ 
166,  88  Fed.  864;  Chieago  &  N.  W.  R.  Oi^« 
Boone  County,  44  UL  242;  Banaa  On^% 
Chicago,  B.  ft  Q.  R.  Go.  44  DL  tt9;  Bvl' 
▼.  Bridgeport,  6S  Gobb.  ttl,  tl  Ifl.  Ml 
Chicago,  B.  ft  Q.  R.  Go.  T.  AtcUsoa  Otfrf^ 
54  Kan.  781,  89  Pacl  9;  OMhseo  IQ^^ 
V.  Strafford,  51  K.  Is.  465;  Sn  pMto  ^ 


Cmci^oOp  B.  ft  Q»  B»  Co*  y.  Babcock. 


Smith  It  V.  B.  Bridge  Co.  62  Ark.  401,  36  S. 
W.  J  (500;  People  ex  rel.  Warren  v.  Cart  eft 
™K  ¥.  576,  IT  N.  K  222^  People  ex  reL 
BilawarB  Sc  H.  Canal  Co.  v.  Ganky,  29 
X.  Y.  S.  R.  130,  8  N.  Y.  Supp*  563;  Man- 
chestFT  ^liUs  V.  Maneliester,  57  N.  H.  309. 

In  respect  to  thta  matter  of  overvaluation 
o(  iht  property  of  the  complainant  and  the 
ijstematw  and  habitual  undervaluation  of 
hII  otker  property,  this  ease  comes  directly 
I  within  the  rules  laid  down  in  the  following 

I  Cnmmings  7.  Merchants'  Nat.  Bank,  101 
jt,  S.  153»  25  L,  ^d.  003;  Poindexter  v. 
iGrafinhow,  114  U,  S,  2T0,  295,  29  L,  ed-  185, 

m.  5   Sup.   Ct.   Rep.   fl03,   062;    Taylor   v. 

Lotiisville   &    N.   R*   Co.   supra. 
Mr  Charles  J.  Greene  argued  the  canse, 

ind,   wHb     Messrs,   James   E.    Kelby   and 

Chirlea  F.  Manderson,  filed  a  bnef  for  ap- 

pdimt  in  No.  215. 
Mr.  Horns  Brown  ar|njed  the  cause^  and^ 

titb  Mr.  M.  F.  Stanley,  filed  a  brief  for  ap* 

pellwe: 
When  the  state  board  of  equal ization  and 

tosciament  fixed  the  value  of  complainant's 

Itcvperty   in  Nebraska,   it   acted   judicially; 

ind  its  judgment  cannot  be  assailed  collat- 

trallf  eicept  for  fraud  or  want  of  juris- 
;  Action. 

Courts  of  equity  are  without  power  to 

QODtroi  the  discretion  vested  in  said  board 
,.  ty  ]tw  as  to  t  he  value  of  property  for  tax- 
|»tbii  pnrpostes. 

Loeweothfll  v.  People,  1^  HJ,  222,  ei  N. 

^  483:  Keokuk  &  H.  Bridge  Co.  v.  People. 

He  HI  267,  52  N  E.   117;   East  St,  Louis 

Co  Ejecting  R,  Co.  v.  People,  lid  TIL   182. 

10  K  E.  397;  Ottawa  Glass  Co.  v.  McCaleb. 

81  HI    562  J    Jones    y\    Rushville   Natural 

GwCo.  135  Ind.  595,  35  N  E,  390;  Senour 

»*  Mitchett,  140  Ind.  636,  40  N.  E.  122;  1 
Higli,  Inj.  IS  485,  496.  400,  493;  Hey  wood 
T.Bijffalo,  14  N  Y.  534;  Burner  v.  Atchi^ 
Roa,  2  Kan.  454;  McPike  v.  Pew,  4S  Mo. 
^;  Warden  v.  Fond  du  Lac  C^^unty,  14 
Wk  eiS;  Clarke  v.  Ganz,  21  Minn.' 387; 
Montgomery  v.  Sayre,  65  Ala.  5B4 ;  Stanley 
^.  Albany  County,  121  U.  S.  535,  30  L.  ed. 
'000,  7  Sup.  Ct.  Rep.  1234;  Collins  v.  Keo- 
tok.  US  Iowa,  30.  91  N.  W.  791;  1  Coolr-y, 
'ftiD,  3d  ed,  p.  784;  State  Rflilroad  Tax 
Gases,  92  U.  S.  575,  23  L.  ed.  663;  Pitts- 
W^h,  C.  C.  a:  St.  L.  R,  Co.  V.  Backus.  154 
tr.  a  421,  38  L,  ed.  1031,  14  Sup.  Ct,  Rep. 
^114;  Mkiah  v.  AriiOna,  164  V,  S,  590,  41 
^  ed.  567.  17  Sup.  Ct.  Kep.  193:  Adams 
^Hp.  Co.  V.  Ohio  State  Auditor,  165  U.  S. 
'H  4!  L,  ed.  6S3.  17  Sup.  Ct.  Rep.  305; 
'^eitero  V.  Teleg.  Co.  v.  Ta^^rt,  163  U.  S, 
^  41  L.  ed  49,  16  Sup.  Ct.  Rep.  1054:  Og- 
^n  City  V,  Armstrong.  IBS  U.  S.  224,  42 
--  ed,  444,  18  Sup.  Ct.  Rep.  98;  Henderson  j 
*ri%  Co.  V,  Kentuckjp  166  U,  S.  150,  41  I 


L.  ed.  953,  17  Sup.  Ct,  Rep.  532:  Stiite  6x 
rel.  Goff  V.  Dodge  County,  20  Neb.  599,  31 
N.  W.  1117;  State  ex  rel.  Bee  Bldg.  Co.  v. 
Savage,  ^5  Neb.  714,  01  K.  W.  716;  Coulter 
V.  Louisville  k  N.  R.  Co.  196  U-  S.  603,  49 
L.  ed.  616,  25  Sup.  Ct.  Rep,  342, 

The  methods  authorized  by  the  Nebraska 
law  and  followed  by  the  state  board  of 
equalization  and  assessment  are  sanctioned 
by  the  courts  of  the  country. 

State  Railroad  Tax  Cases  and  Pitta- 
burgh,  C.  C.  &  St.  L.  R.  Co,  V,  Backus,  su- 
pra; Ransaa  City,  Ft.  S.  &  M.  R.  Co.  v. 
King,  57  C.  C.  A,  278,  120  Fed.  614;  Chicago 
Union  Traction  Co.  v.  State  Bd,  of  Equali- 
zation, 114  Fed.  557;  Adams  Exp,  Co,  t- 
Ohio  State  Auditw,  166  U.  S.  185,  41  K 
ed.  965,  17  Sup.  Ct.  Rep.  604. 

Equity  will  not  enjoin  the  collection  of 
taxes  on  account  of  the  underassessment  of 
other  property  by  taxing  officers,  unless  it 
appears  that  such  undervaluation  is  the  re- 
suit  of  system,  design,  intent ioUj  habit,  eui* 
torn,  or  agreement. 

Taylor  v.  Louisville  &.  N,  R.  Co,  31  C. 
C.  A,  537.  60  XJ,  S.  App.  166,  S3  Fed.  350; 
German  Nat.  Bank  v.  Kimball,  103  U.  S. 
732.  26  L.  ed.  469 1  New  York  v.  Barker, 
179  U.  S.  279,  45  L.  ed,  100,  21  Sup,  Ct 
Rep.  121;  Exchai^ge  Nat.  Bank  v.  Miller, 
19  Fed.  372;  Coulter  v.  Louisville  &  N.  R, 
Co.  supra. 

The  question  of  undervaluation  of  other 
property  by  the  local  taking  officers  waa 
adjudicated  by  the  state  board  of  equal- 
izatian  and  aa^esument,  when,  on  tht^  com- 
plaint of  the  complainant,  and  in  its  pres- 
ence, the  state  board  of  equalization  passed 
on  the  valuation  of  lands,  live  stock,  and 
other  properties  subject  to  the  jurisdiction 
of  local  taxing  officers.  Complainant  ia 
therefore  bound,  and  cannot  attack  such 
judgment  of  said  board  collaterally. 

Coulter  V.  IfOuisville  &  N.  R.  Oo.  supra j 
Hackor  v.  Howe  (Neb.)    101  N.  W.  255. 

T^Tienever  the  law  vests  in  a  Special  of- 
ticcr  or  tribunal  the  duty  and  power  Uk 
ascertain  and  determine  a  question  of  facl^ 
such  decision  amounts  to  more  than  a  mere 
presumption  that  the  fact  exists,  and  such 
decision  cannot  be  overthrown  in  a  col- 
lateral attack  by  evidence  tending  to  show 
that  the  fact  waa  otherwise  than  was 
found  and  determined. 

Pittsburgh,  C.  C.  &  St,  L.  R.  Co.  v.  Back- 
us, 154  a  8.  434,  38  L.  ed.  1039,  14  Sup. 
Ct.  Rep.  1114;  Western  U.  Teleg.  Co.  r, 
Taggnrt,  supra;  Adams  Exp.  Co.  v.  Ohio 
Statfe  Auditor.  165  U.  S.  229,  41  L.  ed.  608, 
17  Sup.  Ct.  Rep.  305;  Coulter  v.  Louisville 
&i  N.  R.  Co.  supra. 

The  complainant  in  this  case  has  not 
been  discriminated  against  or  denied  the 
equal    protection   of   the    laws   within    the 
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meaning  of  the  14tli  Amendment  to  the 
Constitution  of  the  United  States  by  reason 
of  the  action  of  the  state  board  of  equal- 
isation and  assessment  in  assessing  its 
property  in  the  state  of  Nebraska,  nor  by 
reason  of  the  action  of  the  local  taxing  of- 
ficers and  local  boards  of  equalization  which 
assessed  property  other  than  railroads  with- 
in their  jurisdiction. 

Coulter  V.  Louisville  &  N.  R.  Co.  supra; 
King  V.  Mullins,  171  U.  S.  436,  43  L.  ed.  226, 
18  Sup.  Ct.  Rep.  925;  Merchants'  &  M. 
Nat.  Bank  v.  Pennsylvania,  167  U.  S.  464, 
42  L.  ed.  237,  17  Sup.  a.  Rep.  829;  Florida 
C.  &  P.  R.  Co.  V.  Reynolds,  183  U.  S.  476, 
46  L.  ed.  286,  22  Sup.  a.  Rep.  176. 

Mr.  William  T.  Thompson  also  argued  the 
cause  for  appellees. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

These  are  bills  to  declare  void  assessments 
of  taxes  made  by  the  state  board  of  equali- 
sation and  assessment  for  the  year  1904, 
and  to  enjoin  the  collection  of  the  same  be- 
yond certain  sums  tendered.  Tne  bills  al- 
lege that  the  board,  coerced  by  political 
clamor  and  its  fears,  arbitrarily  determined 
in  advance  to  add  about  nineteen  million 
dollars  to  the  assessment  of  railroad  prop- 
erty for  the  previous  year,  and  then  pre- 
tended to  fix  the  values  of  the  several  roads 
by  calculation.  They  allege  that  the  assess- 
ments were  fraudulent,  and  void  for  want  of 
jurisdiction,  and  justify  these  general  alle- 
gations by  more  specific  statements.  One 
is  that  other  property  in  the  state,  especial- 
ly land,  was  valued  nt  a  lower  rate  than 
that  of  the  railroads.  Another,  of  more  im- 
C68S]portance,  is  to  tlie  effect  that  'the  board 
adopted  a  valuation  by  stock  and  bonds,  and 
then  taxed  the  appellants  upon  the  propor- 
tion of  the  value  so  reached  that  their  mile- 
age within  the  state  bore  to  their  total  mile- 
age, without  deducting  a  large  amount  of 
personal  property  owned  outside  the  state, 
or  specially  valuable  terminals,  etc.,  east  of 
the  Missouri  river.  The  principle  of  this 
last  objection  was  sanctioned  in  Fargo  v. 
Hart,  193  U.  S.  490,  48  L.  ed.  761,  24  Sup. 
Ct.  Rep.  498.  under  the  commerce  clause  of 
the  Constitution,  art.  1,  S  8,  but  later  cases 
have  decided  that  tangible  property  perma- 
nently outside  the  jurisdiction  is  exempted 
from  taxation  by  the  14th  Amendment 
(Delaware,  L.  &  W.  R.  Co.  t.  Pennsylviinia, 
198  U.  S.  341,  49  L.  ed.  1077,  25  Sup. 
Ct.  Rep.  669;  Union  Refrigerator  Transit 
Co.  V.  Kentucky,  199  U.  S.  194,  50  L.  ed. 
150,  26  Sup.  Ct  Rep.  36),  and  the  14th 
Amendment  alone,  somewhat  inadequately 
referred  to,  is  the  foundation  of  these  ap- 
peals. Demurrers  to  the  bills  were  over- 
ruled, mainly,  if  not  wholly,  on  the  ground 
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of  the  charges  of  dureis  and  fraud.  Ai- 
swers  then  were  tied  denying  the  mitaid 
allegations,  and,  after  a  hearing  on  efitee^ 
the  bills  were  dismissed. 

The  dominant  purport  of  the  bilU  ii  to 
charge  political  duress,  so  to  speak,  iii  a 
consequent  scheme  of  fraud,  illustiatiikf 
the  specific  wrongs  alleged,  and  in  thit  wtj 
to  make  out  that  the  taxes  w«n  Toii  ii 
the  cases  come  from  the  circuit  court,  otkr 
questions  beside  that  under  tlis  Constitotioi 
are  open,  and,  therefore,  it  is  proper  to  itito 
at  the  outset  that  the  foundation  lor  tk 
bills  has  failed.  The  suggestion  of  poUtnl 
duress  is  adhered  to  in  one  of  the  priital 
briefs,  but  is  disposed  of  by  the  finding  of 
the  trial  judge,  which  there  is  no  soiBM 
reason  to  disturb.  The  charge  of  frand,  im 
if  adequately  alleged  (Missouri  t.  Doekvy, 
191  U.  S.  165,  170,  48  L.  ed.  133,  13i  II 
Sup.  Ct.  Rep.  53),  was  vwy  slightly  pitarf 
at  the  argument,  and  totally  fails  os  tki 
facts.  Such  charges  are  easily  made  ni 
it  is  to  be  feared,  often  are  made  without 
appreciation  of  the  responsibility  ineornd 
in  making  them.  Before  the  decree  eosU 
be  reversed  it  would  be  necessary  to  eosnte 
seriously  whether  the  constitutional  ^m* 
tion  on  which  the  appeals  are  hasi 
not  so  pleaded  as  part  of  the  alleged  bisi* 
ulent  scheme  that  it  ought  not  to  be  M* 
sidered  unless  that  scheme  was  nisdi  est 
Eyre  v.  Potter,  15  How.  42,  56.  14  L  li 
592,  598;  French  t.  Shoemaker.  14  WiH 
314,  335.  20  L.  ed.  852.  857 ;  HicksoB  t.  Lb» 
bard,  L.  R.  1  H.  L.  S24. 

When  we  turn  to  the  evidenes  thm  h 
equal  ground  for  criticism.  The  msnlm 
of  the  board  were  called,  including  tki  gflv- 
ernor  of  the  state,  and  submitted  to  ii 
elaborate  cross-examination  with  icgsrl  Ii 
the  operation  of  their  minds  in  Talufa^  isi 
taxing  the  roads.  This  was  wholly  laprof* 
er.  In  this  respect  the  case  does  not  differ 
from  that  of  a  jury  or  an  umptri,  U  ** 
assume  that  the  members  of  the  board  ««t 
not  entitled  to  the  possibly  higher  iausMl- 
ties  of  a  judge.  Buccleuch  t.  MstropoUttt 
Bd.  of  Works,  L.  R.  5  H.  L.  418,  411  Jttt 
men  cannot  be  called,  even  on  a  Boftiai  t* 
a  new  trial  in  the  same  eaaa,  to  UMf  ^ 
the  motives  and  influenesa  that  led  ts  ftf' 
verdict.  Mattox  t.  Unitad  States,  141  ^ 
S.  140,  36  L.  ed.  917.  IS  Sup.  Ct.  Rvpi  1^ 
So,  as  to  arbitrators.  Bnecloneh  t.  lUt^ 
politan  Bd.  of  Works.  L.  R.  6  H.  L  4% 
457,  462.  Similar  reasoning  was  anM^ 
a  judge  in  Fayerweather  t.  RitdL  W^ 
S.  276.  306.  307,  49  L.  ed.  193.  SIS,  ^ 
25  Sup.  Ct  Rep.  58.  A  multitudt  of  «■* 
will  be  found  collected  in  4  Wlgmore  m  i^ 
ilence.  Sf  2348.  2349.  All  the oftenrapii*" 
rensons  for  the  rule  as  to  jnrjaca  tfflr 
with  redoubled  force  to  the  attempt  Ir  f^ 
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tilbitijig  om  cTOis-«xamtTiation  tlie  eonfusioa 
3!  the  m€mb«TS^  minda,  to  attack  in  another 
pToceediDg  tbe  judgment  of  a  lay  tribunal, 
which  IS  ititended,  m  far  as  may  he^  to  b« 
fii&&],  notwithstanding  mistakea  of  fact  or 
liw.  See  Ck>ulter  v.  Louisville  &  N.  R.  Oo» 
IW  a  S.  599,  610,  4a  L.  e4  fil5,  018,  25 
lup.  Ct.  Rep.  342;  Central  R  R,  Co.  y. 
Mfornia,  162  U.  S.  01,  107,  108,  117,  40 
L  e4.  903,  908,  S09,  16  Sup.  Ct.  Rep.  766, 
105  CaL  576,  504,  33  Vm.  805;  St^te 
fiiilroad  Tax  Caaes,  92  U,  S,  676,  23 
L,  ed.  €63;  OlevGland,  G.  C.  &  St.  L. 
R.  Co.  V.  Backus,  133  Ind.  613,  542, 
Jl  LK^  729,  33  N.  B.  42  L  In  Fargo 
%  Hirt,  103  U.  a  490,  496,  497,  48  L.  ed. 
!|ll,  764»  24  Sup.  Ct.  Rep.  498,  there  was 
10  imous  diipute  as  to  what  waa  the  prin- 
ciple adopted. 

Again,  this  board  necessarily  kept,  and 
trtdently  was  expected  by  the  statutes  to 
bep,  ft  record.  That  wtLs  the  best  evidence, 
tt  least,  of  Ita  de^isioBs  and  acts.  If  the 
Iroaii  had  *  wished  an  express  ruling  by  the 
jkard  upon  the  deductions  which  they  de- 
liUMMled,  they  could  have  aaked  for  it,  and 
fttuid  have  aaked  to  have  the  action  of  the 
Ik&Td  or  its  refusal  to  act  noted  in  the 
[i<wr{J.  It  would  be  time  enough  to  offer 
iBth^  evidence,  when  such  a  request  had 
'Wen  made  and  refused.  See  Fargo  v.  Hart, 
1193  U.  S,  400.  498,  48  L,  ed.  761,  T64,  24 
tup,  Ct.  Rep.  498  J  Cleveland,  C,  G.  &  St, 
:L  R.  Co.  V.  Backus,  supra;  Havemeyer  v, 
*Cook  County,  202  III.  440,  66  N.  E.  1044. 
However,  as  the  foregoing  objections  were 
^^  urped,  and  as  the  cases  were  discussed 
^{wn  all  the  testimony^  we  shall  proceed  to 
ecliiilcler  them  in  the  same  way. 

The  facts  that  appear  from  any  source  are 
^w.  The  board  voted  first,  ns  a  preliminary 
itip  toward  ascertaining  the  actual  value  of 
•n  property  to  be  os^csscd,  to  make  an  es- 
^mate  of  tbe  tang'ihle  property  of  the  rail- 
'wds,  to  be  taken  as  one  of  thi*  factors  in 
diking  up  the  total  assessment  of  the  roads, 
^bdales  were  prepared,  and  it  is  objected 
tbt  the  board  added  25  per  cent  to  cer- 
to  items  as  furnished  by  the  companies, 
ffthis  be  true,  and  it  is  not  admitted  that 
IDT  %ures  were  more  than  tcntiitive,  the 
i^ldation  seems  to  have  been  nmde  on  per- 
•ODal  judgmeTit  and  on  a  theory  that  the 
•^Jues  given  were  the  values  the  property 
'tt  insured  for.  If  mistaken,  a  mis^iake 
'^fs  not  alTect  the  case.  The  main  point 
twnes  on  the  final  assessment,  to  which 
^t  turn  at  once. 

The  board  eit pressed  il^  result  in  another 
oti.  ^'Having  given  full  and  due  con  si  d- 
PitioD  to  the  returns  furnished  said  bf>ard 
t  the  several  railroad  companies,  and  hav- 
yt  tiken  into  consideration  the  main  tracks 
idt  track,  spur  trsjcks,  warehouse  tracks, 
04  V,  I. 


roadbed,  right  of  way,  and  depot  grounds, 
and  all  water  and  fuel  stations,  buildings, 
and  superstructures  thereon,  and  all  ma- 
chinery, rolling  stock,  telegraph  Hues,  and 
instruments  connected  therewith,  all  ma- 
terial on  hand  and  supplies,  moneys,  credits, 
franchises,  and  all  other  property  of  said 
railroad  companies,  and  having  taken  into 
consideration  the  gross  and  net  earnings  of 
said  roads,  the  total  amount  'expended  In  op'[59S] 
eration  and  mamtenance,  the  dividends  paid, 
the  capital  stock  of  each  syatem  or  road 
and  the  market  value  thereof  and  the  total 
amount  of  secured  and  unsecured  indebted- 
ness [we]  do  hereby  ascertain  and  fix,  for 
the  purposes  of  taxation,  the  full  actual 
value,  the  average  value  per  mile,  and  the 
assessable  value  per  tnile  of  the  several 
roads  as  follows:'*  with  a  lisL 

The  roads  supplement  tbe  record  by  evi' 
dence  that  the  state  treasurer,  a  member  of 
the  board,  on  the  objection  being  made  t^  ft 
paper  said  to  exhibit  the  stock,  bonds,  and 
fioating  debt  of  the  Union  Paci6c,  that  the 
stock  and  bonds  of  other  companies  owned 
by  the  Union  Pacific  bad  not  been  deducted, 
answered,  "the  board  has  decided  that  it  can- 
not make  deductions  for  property  outside 
of  the  state."  This  answer  was  in  tbe  pres- 
ence of  the  other  members  of  tbe  board.  It 
is  agreed  that  the  paper  referred  to  was 
prepared  for  the  use  of  the  boards  It  shows 
a  column  of  figures  marked  'T>eductions  for 
locally  assessed,"  and  amounting,  when  add- 
ed, to  1,152,230.  Then,  under  the  head 
"Earnings/*  are  the  figures  398,474,068,  from 
which  is  subtracted  1,152,230,  giving 
397,321,833,  which  is  divided  by  6,104,  giv- 
ing 65,092  as  the  quotient.  This  dividend  is 
said  to  be  shown,  by  the  coincidence  of 
figures,  to  have  been  made  up  of  the  market 
value  of  the  stock  of  the  Union  Pacific,  its 
mortj^age  bonds  and  other  indebtednesSt  less 
the  property  locally  assessed  in  the  state, 
but  without  the  deduction  to  which  we  have 
referred  and  to  which  the  road  aJ leges  that 
it  was  entitled.  The  divisor  is  the  total 
number  of  miles  of  the  road.  It  is  true  that 
the  valuation  ultimately  reached  was  $55,- 
000  a  mile  instead  of  $65,002,  but  this  ia 
said  to  have  been  an  arbitrary  reduction, 
and  did  not  reduce  the  amount  sufficiently, 
if  we  were  to  assume  that  this  paper  fur- 
nished the  basis  of  the  tax. 

But  no  such  assumption  can  he  made. 
The  hoard  considered  the  paper,  no  doubt, 
but  so  they  considered  a  capitalisation  of 
what  they  understood  to  be  the  net  ecirntngi 
*in  the  state,  and  the  value  of  the  tangible  [ 506 j 
property  apart  from  its  outside  connections. 
Exactly  what  weighed  in  each  mind,  and 
even  what  elements  they  purported  to  con- 
sider in  their  debates,  is  little  more  than 
a  gueas.     There  U  testimony  which  cannot 
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be  neglected  that,  in  this  very  matter  of 
valuing  the  road  by  stocks  and  bonds,  etc., 
the  board,  from  another  table  furnished  by 
the  company,  valued  it  at  over  $540,000,000, 
and  did  deduct  from  that  sum  the  stocks  and 
bonces  owned  by  the  road,  and  valued  by 
the  board  at  over  $140,000,000,  prior  to  the 
subsequent  reduction  to  $55,000  a  mile.  It 
is  said  that  this  valuation  is  absurd  and 
duf  *.^  mJS'jnderstanding  of  the  table.  But 
we  nave  nothing  to  do  with  complaints  of 
that  nature,  or  with  anything  less  than 
fraud,  or  a  clear  adoption  of  a  fundamen- 
tally wrong  principle.  The  board,  in  its 
formal  action  properly  before  us,  did  vote 
to  request  of  the  Union  Pacific,  among  other 
things,  "an  itemized  statement  of  the  sev- 
eral bonds  and  stocks  owned  by  said  com- 
pany, for  which  they  are  legally  entitled  to 
receive  credit  on  offset,  in  estimating  the 
value  of  said  Co.  for  assessment."  This  rec- 
ognizes the  true  principle,  almost  in  terms. 
Beyond  a  speculation  from  figures,  and  a 
few  statements  improperly  elicited  from  one 
or  two  members  of  the  board,  there  is  noth- 
ing to  contradict  the  inference  from  this 
vote  except  the  above  alleged  statement  of 
the  treasurer,  met  by  his  and  others*  testi- 
mony that  a  proper  deduction  was  made. 

Evidently  the  board  believed  that  the 
figures  furnished  by  the  roads  were  too  fa- 
vorable and  were  intended  to  keep  the  taxes 
as  low  as  they  could  be  kept.  Evidently, 
also,  the  members  or  some  of  them  used 
their  own  judgment  and  their  own  knowl- 
edge, of  which  they  could  give  no  very  good 
account  on  cross-examination,  but  which 
they  had  a  right  to  use,  if  honest,  however 
inarticulate  the  premises.  It  would  seem 
from  the  testimony,  as  might  have  been  ex- 
pected, that  the  valuations  fited  were  a  com- 
promise and  were  believed  by  some  members 
to  be  too  low,  as  they  seemed  to  one  too 
liiffh.  Tt  is  argued  to  us.  on  expert  testi- 
[P97]moii7,  that  they  are  too  low.  *The  result 
of  the  evidence  manifests  the  fruitlessness 
of  inquiries,  which,  as  we  have  said,  should 
not  have  been  gone  into  at  all.  We  have 
adverted  more  particularly  to  the  case  of 
the  Union  Pacific,  but  that  of  the  Chicago, 
Burling^n,  &  Quincy  Railroad  stands  on 
similar  and  no  stronger  ground,  and  what 
we  have  said  disposes  of  the  main  conten- 
tion of  both.  If  the  court  below  had  found 
the  other  way  it  would  have  been  difficult  to 
say  that  the  finding  ^-as  sustained  by  com- 
petent evidence.  There  certainly  is  no  suffi- 
cient reaaoQ  for  disturbing  the  finding  as  it 
«tasda 

A  point  leas  pressed  than  the  foregoing 
was  that  the  other  property  in  the  state 
was  greatly  undervalued  and  that  thus  the 
rule  of  uniformity  prescribed  by  the  Con- 
stitution of  Nebraska  had  been  violated. 
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Upon  this  matter  it  ia  enongli  to  waj  thi 
no  scheme  or  agreement  on  iho  part  of  C 
county  assessors,  who  taxed  the  other  pi^ 
erty,  was  ahown,  or  on  the  part  of  the  bo^ 
of  equalization  and  aaseesmenty  and  to  nik 
to  Coulter  t.  Louisville  ft  N.  R.  Co.  IM  C 
S.  599,  49  L.  ed.  615,  25  Sup.  Ct  Bep.  » 

Again,  it  was  said  that,  inasmndi  u  tti 
present  Union  Pacific  Company,  a  Utah  i 
poration,  acquired  its  road  by 
sure  of  a  mortgage  from  a  preeeduy  mft 
ration  chartered  by  the  United  Stated  ft 
appeared  from  admissions  in  testimoej  m 
followed  from  the  board's  taxing  the  ft 
braska  portion  of  the  road  as  a  goiag  ea- 
cem  that  it  was  taxing  United  StatM  fni* 
chises,  contrary  to  the  decision  ia  Cklifor 
nia  V.  Central  P.  R.  Co.  127  U.  &  1,8L 
ed.  150,  2  Inters.  Com.  Rep.  153,  8  Sipi 
Ct.  Rep.  1073.  This,  also,  although  ititri, 
was  not  pressed.  It  does  not  appesr  tkift 
the  present  Union  Pacific  has  any  Ciitil 
States  franchises  that  were  taxed,  aii  M 
it  has  any  that  were  considered  in  eitiaitr 
ing  the  value  of  the  road,  it  does  not  ap- 
pear that  they  were  considered  impropv^ 
under  the  later  decisions  of  this  eonrt  Oai- 
tral  P.  R.  Co.  v.  CalifomU,  162  U.  &  tt. 
40  L.  ed.  903,  16  Sup.  Ct.  Rep.  766,  ItfOd. 
576,  590,  38  Pac.  905.  See  Adams  BipiOBL 
V.  Ohio  State  Auditor,  166  U.  &  185,  41  L 
ed.  965,  17  Sup.  Ct.  Rep.  004.  Aid  th 
same  thing  may  be  said  aa  to  the  inttntali 
business  of  the  *roada.  Adaae  Exp^  Oa  vJP 
Ohio  State  Auditor,  165  U.  S.  194,  41  L 
ed.  683,  17  Sup.  Ct  Rep.  305,  168  U.  & 
185,  41  L.  ed.  965,  17  Sup.  Ct  Hey^  IM 
The  board  had  a  right  to  tax  all  thi  pNT 
erty  in  the  state,  and  to  tax  it  at  itsnhi 
as  an  organic  portion  of  a  laiyer  «Mi 
Western  U.  Teleg.  Co.  t.  Miseonri,  IM  ^ 
S.  412,  47  L.  ed.  1116,  23  Supu  a  l«^ 
730. 

Various  arguments  were  addrenrf  to  V 
upon  matters  of  detail  whi^  wooU  iM 
no  ground  for  interference  hf  the  eovt  Hi 
which  we  do  not  think  It  neceweiy  Id  ^t0 
at  length.  Among  them  ia  the  Hfi*^ 
of  arbitrariness  at  different  poialift  wtA  V 
the  distribution  of  the  total  Talw  lit  ^ 
the  Chicago,  Burlington,  ft  QniMj  ^iM 
among  the  different  roads  maWag  It  ^ 
But  the  action  doei  not  appear  to  haie  bi* 
arbitrary  except  in  the  eenM  ia  which  w^ 
honest  and  sensible  judgmeata  an  hl  Af 
express  an  intuition  of  azparieaei  vhlAi^ 
runs  analysis  and  aoma  up  ma^j  oMBi' 
and  tangled  impressiona, — impveselonivbM 
may  lie  beneath  eonadoaaaeM  withoat  Ml 
their  worth.  The  board  waa  enaM  tgj> 
purpose  of  using  Ita  Ji  Igiimt  aad  itiki^ 
edge.  SUte  Railroad  Tkz  Omh^  «  ^ 
575,  23  L.  ed.  663;  State  as  nL  Bh  M» 
Co.  T.  SaTage,  05  Nah.  714^  700^  70, Mf 
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M  Cniger.  84  R  Y.  019,  621  j  San 
Co,  V.  January,  57  Cal.  ©14,  flld. 
I  jurisdiction,  except,  &s  we  have 
E  case  of  fraud  or  a  clearly  showrs 
f  wroiig  principles,  it  is  the  ulti- 
dian  of  certain  rights*  The  state 
sd  thoae  rights  to  ita  protection 
rusted  to  its  honor  and  capacity 
des  the  protection  of  other  social 

0  the  courta  of  law.  Somewhere 
t  be  an  end.  We  are  of  opinion 
ever  gtoiwida  for  uneasiness  may 
&d,   nothing  baa   been    proved   eo 

1  pBlpably  aa  it  should  be  proved^ 
inciple  laid  down  in  San  Diego 
'own  Co.  V.  National  Citvi  174 
,  754,  43  L.  ed.  1154,  1160,  19 
ep.  804,  in  order  to  warrant  the^e 

the  axtraordinary  jurisdiction  of 
;  court 
affirmed. 

ioe  Peckbam  and  Mr.  Justice  Hc- 
ent. 


if  J.  DOYLE  and  James  G.  Boak, 
'Ading  as  Doyle  ^  Doak, 

GUARANTEE     &     ACCIDENT 
COMPANY,  LIMITED. 

.   C,  Reporter's  ed.   699-0080 

review  oi  contempt  proceedings — 
ion  of  circuit  court  of  appeals — 
ree. 

circuit  court  of  appeals  cannot,  in 
the  final  decree  in  the  suit,  review 
>f  a  Federal  circuit  court  which 
he  defendants  in  such  suit  guiUy 
)t  in  diso-beyJTifj  an  order  for  the 
of  certain  bcH^ks  and  papers  for 
for  the  benefit  ot  the  plaintiff, 
es  a  Sne  or  imprisonment  in  the 
ail u re  to  produce  such  books  or 
a  specified  date^  since  this  is  not 
er  rendered  in  a  prnceedin^  crim- 
nature*  and,  as  such,  wil'hiTi  the 
Jurisdiction  of  the  circuit  court 
,  under  the  act  of  March  3,  l^^l 
at  L.  82S,  chap.  517.  U,  S.  Com  p. 
^  p.  550),  §  6,  but  was   intended 


Dn  the  jurisdiction  of  the  circuit 
ppeaUs — see  notes  to  Lau  Ow  Br?w 

States.  1  G.  C.  A.  6;  Salmon  v. 
Z.  C.  A.  374;  and  United  State.^ 
,and  &  Emigration  Co*  v.  Gallegoa, 

475. 

:iat  judgments  or  decrees  are  final 
es  of  review— see  notes  to  Brush 
X  T.  Electric  Improv.  Co.  2  C.  C 
entral  Trust  Co,  v,  Maddi-n,  17 
ISS;  Prescott  &  A,  C  R,  Co.  v, 
r.  &  S.  F.  R.  Co.  28  C.  C.  A.  482; 
Ogden,  5  L.  ed.  V  S,  302;  and 
7,  Hemphill,  49  L.  ed.  U.  S.  1001. 


to  secure  the  rights  of  tbe  party  to  the  suit 
for  whose  benefit  the  original  order  was 
made. 

[No.  155.] 

Argued  January  11,   1907,     Decided  Febru- 
ary 25,  1907. 

ON  A  CERTIFICATE  from  the  United 
States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  presenting  a  question  as  to 
tbe  appellate  jurisdiction  of  that  court  to 
review  an  order  in  eontempt  proceedings. 
Answered  in  the  negative, 

Tbe  facte  are  stated  in  the  opinion, 

Mr.  E.  Clinton  BboAds  argued  the  cause » 
andt  with  I^lr.  John  C.  Bell,  filed  a  brief  for 
Doyle  et  aL 

The  contumacy  of  a  witness  !i  within 
the  claasijication  of  criminal  contempts,  as 
pertaining  primarily  to  the  authority  of  the 
court  as  distinguished  from  the  assertion  of 
a  private  right. 

Hanks  Dental  As  so.  T.  International 
Tooth  CrottTi  Co,  194  U,  S,  303,  4S  L.  ed. 
980,  24  Sup.  Ct.  Rep.  700  j  Bessette  v,  W. 
B.  Conkey  Co.  194  tJ,  S.  324,  48  L.  ed.  997, 
24  Sup.  Ct.  Rep.  665;  Re  Christensen  En- 
gineering Go.  104  U.  S.  458,  48  L,  ed.  1072, 
24  Sup,  Ct.  Rep.  729;  Alexander  v.  United 
States,  201  U,  S,  117,  50  L.  ed,  686,  26  Sup. 
Ct.  Rep.  356. 

In  cases  in  which  a  distinetion  is  made 
between  a  witness  and  a  party,  it  is  not 
meant  that  a  party  who  becomes  a  %vitne9S 
is  denied  rights  which  a  witness  would 
have.  To  assert  that  when  a  defendant 
has  a  clerk  who  refuses  to  prodnce  a  paper 
there  may  be  an  appeal  from  the  finding  of 
disobedience,  and  if  the  defendant  himself 
be  called  as  a  witness  to  produce  the  aame 
paper  under  the  same  circumstances,  he 
may  be  committed  for  contempt  without 
any  appeal,  would,  we  submit^  present  an 
absurd  situation,  which  the  law  would  not 
countenance,  it  might  be  perfectly  correct 
to  say  that  an  order  committing  a  witness 
for  contempt  would  have  no  bearing  upon 
the  main  litigation,  and  that,  as  to  the 
nmin  litigation,  it  might  be  an  interlocutory 
order;  hot  it  by  no  means  follows  that 
when  tbe  plaintiff  calls  the  defendant  as 
a  witness,  tbe  defendant  is  denied  the  right 
to  appeal  from  a  penalty  following  an  un^ 
authorized  order. 

Lester  v.  People,  160  HI.  408,  41  Am.  St. 
Rep.  375,  23  N.  E.  387,  37  N.  E.  1004. 

When  the  lower  court  undertook  to  com- 
pel obedience  to  an  order  secured  by  the 
complainant,  and  to  which  he  was  not  en* 
titled,  the  order  became  &nal,  and  justified 
a  writ  of  error. 

Thomson  v.  Dean  (Dean  v.  Nelson)  7 
Wall.  342,  10  L.  ed.  94;  Alexander  v.  United 
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States,  Bupn;  Bessette  v.  W.  B.  Conkey 
Go.  194  U.  8.  329,  48  L.  ed.  1002,  24  Sup. 
Ct.  Rep.  665;  Eau  Claire  t.  Payson,  46  G. 
G.  A.  466,  107  Fed.  552;  Bullock  Electric  & 
Mfg.  Co.  y.  Westinghouse  Electric  &  Mfg. 
Co.  63  C.  C.  A.  607,  129  Fed.  105;  Lester  t. 
People,  supra. 

All  cases  of  contempt  are  primarily  crim- 
inal in  their  nature,  and  are  separable 
from  any  litigation  to  which  they  are  in- 
cident. 

New  Orleans  v.  New  York  Mail  S.  S.  Go. 
20  Wall.  392,  22  L.  ed.  357;  Williamson's 
Case,  26.  Pa.  9,  67  Am.  Dec.  374;  Bullock 
Electric  &  Mfg.  Co.  v.  Westinghouse  Elec- 
tric &  Mfg.  Co.,  Bessette  v.  W.  B.  Conkey 
Co.,  and  Re  Christensen  Engineering  Co. 
supra. 

The  authorities  recognize  the  right  of  ap- 
peal from  a  void  order,  even  where  the 
right  to  appeal  is  otherwise  in  doubt. 

Re  Chetwood,  165  U.  S.  443,  41  L.  ed.  782, 
17  Sup.  Ct.  Rep.  385;  Com.  ex  rel.  Keely 
V.  Perkins,  124  Pa.  36,  2  L.R.A.  223,  16  Atl. 
525,  528. 

Mr.  Thomas  Raebum  White  argued  the 
cause  and  filed  a  brief  for  the  London  Guar- 
antee &  Accident  Company: 

A  final  judgment  or  decree  is  one  which 
leaves  nothing  further  to  be  done  in  the 
case  except  execution  of  the  judgment  of 
the  court. 

Grant  v.  Phoenix  Mut  L.  Ins.  Co.  106  U. 
S.  429,  27  t.  ed.  237,  1  Sup.  a.  Rep.  414;  , 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Southern 
Exp.  Co.  108  U.  S.  24,  27  L  .ed.  638,  2  Sup. 
Ct.  Rep.  6;  Robinson  v.  Belt,  5  C.  G.  A.  521, 
12  U.  S.  App.  431,  56  Fed.  328. 

It  matters  not  that  the  question  sought 
to  be  reviewed  involves  an  attack  upon  the 
jurisdiction  of  the  lower  court;  an  appeal 
or  writ  of  error  cannot  be  considered  until 
after  the  final  disposition  of  the  case. 

McLish  V.  Roff,  141  U.  S.  661,  35  L.  ed. 
893,  12  Sup.  a.  Rep.  118. 

Contempt  proceedings  are  of  two  classes, 
— vindicatory  and  remedial. 

Re  Chiles  '(Texas  v.  White)  22  Wall.  157, 
168,  22  L.  ed.  819,  822;  Bessette  v.  W.  B. 
Conkey  Co.  194  U.  S.  324,  48  L.  ed.  997,  24 
Sup.  a.  Rep.  665;  Re  Nevitt,  54  C.  G.  A. 
622,  117  Fed.  448. 

Vindicatory  contempt  proceedings  are  the 
only  ones  reviewable  on  writ  of  error  by 
the  circuit  courts  of  appeals  prior  to  the 
termination  of  the  main  suit. 

Ex  parte  Kearney,  7  Wheat.  38,' 5  L.  ed. 
391 ;  New  Orleans  v.  New  York  Mail  S.  S. 
Co.  20  Wall.  387,  22  L.  ed.  354;  Hayes  t. 
Fischer,  102  U.  S.  121,  26  L.  ed.  95;  Bes- 
sette V.  W.  B.  Conkey  Co.  supra. 

The  court  which  has  imposed  punishment 
as  a  coercive  measure  in  a  civil  suit  can 
afterwards  remit  the  punishment,  which  it  | 
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would  not  have  tlie  power  to  do  wen  meh 
cases  criminal,  becauae  the  pardoning  pow- 
er rests  only  in  the  Preeideni. 

Hendry  t.  Fftspatriek,  19  Fed.  810;  Bi 
Neyitt,  supra. 

Remedial  contempt  proceedinga  are  a  part 
of  the  main  suit,  and  can  be  reviewed  on 
writ  of  error  or  appeal  only  after  fiial 
judgment  in  tlie  eonrt  below. 

Hayes  t.  Fischer  and  Beaaette  t.  W.  & 
Conkey  Go.  supra;  Heinxe  t.  Bntte  k  K 
Consol.  Min.  Co.  194  U.  S.  632,  46  L  d. 
1159,  24  Sup.  a.  Rep.  856,  6S  C  C.  A  Ml 
129  Fed.  274;  King  T.  Wooten,  A  C  C  L 
519,  2  U.  S.  App.  651,  64  Fed.  612;  Ba  ISin- 
itt,  supra. 

All  such  interlocutory  ordera  and  deoMi 
will,  however,  be  reviewed  by  the  appeOili 
courts  when  oonaidering  the  eaae  after  ImI 
decree  by  writ  of  error  or  on  ^ipeaL 

Worden  v.  Searls,  121  U.  &  14,  10  L  li 
853,  7  Sup.  a.  Rep.  814;  Beaaette  t.  W.  & 
Conkey  Co.  194  U.  8.  924,  829,  48  L  li 
997,  1002,  24  Sup.  Ct  Rep.  66ft. 

Mr.  Justice  Day  daliwad  the  oplufli  of 
the   court: 

This  case  ia  here  upon  cartllleata  from  tht 
circuit  court  of  appeala  for  tht  third  eta" 
cuit.  From  the  facta  atated  it  appean  tbt 
William  J.  Doyle  and  Jamea  O.  Doak  ««• 
adjudged  guilty  of  oontampt  of  eonrt  iatki 
circuit  court  of  the  United  Btataa  lor  tk 
eastern  district  of  Pennaylvanla.  Aft*  tki 
bringing  of  the  action,  upon  the  patitioa  rf 
the  London  Guarantee  &  Accident  OmfUJ* 
Limited,  the  plaintiff  below,  tht  eonrt  wtk 
the  following  order: 

"And  now,  June  25th,  1904,  fht  eovt»  • 
ders  the  defendants  to  produea,  witUn  tMB- 
ty  days,  in  the  offiea  of  tht  dtric  of  mA 
court,  their  pay  sheets,  time  booka,  cMk 
books,  and  all  other  booka  of  original  «ti7 
which  contain  information  aa  to  tht  aaM^ 
of  compensation  paid  to  employtta  tf  thiw 
selves  or  of  their  suboontnotora  or  of  Hf 
other  persons  contemplated  in  tht  tottncH 
upon  which  suit  ia  brou^t  in  tUa  tan  te* 
ing  the  period  of  aaid  eontraeti,  M  aitl*^ 
in  the  petition  filed." 

After  that  order  wna  madt  the  tHtiW> 
recites : 

"Thereafter  the  plaintiff  praatnted  li  tt*^ 
court  a  petition  *all^iig  dIaobtditBailyl' 
defendants  of  tht  abort  ordtr  and  pdV'V 
that  an  attachment  laant  agaiaat  tta  ^ 
contempt   of  court.     Thtrtnpoa  tki  *^ 
granted  a  rule  upon  the  defendanli  ii  ^ 
cause  why  an  attachment  ahoold  M(  i" 
against  them  for  oonttmpt  of  eotft  |f  '■' 
son  of  their  vioUtion  and  ^acMmf^ 
said  order.    To  thia  mlt  tht  ilil»JMtlj||| 
an  answer  under  oath,  dtajiwgiaigi^ 
noncomplianot  with  aaid  ordir,  uIimM 
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thmt  they  were  not  able  to  produce  all  the 
books  and  papers  called  for,  because,  upon  a 
thorough  search,  the  absent  ones  could  not 
be  found,  and  averring  their  belief  that  they 
were  accidentally  lost  or  by  mistake  were 
destroyed  at  a  time  when  alterations  were 
made  in  their  office  and  a  removal  of  its 
contents  to  another  place  occurred.  Subse- 
quently, to  wit,  on  January  3d,  1905,  upon 
the  hearing  of  the  rule,  the  court  gave  and 
entered  judgment  that  the  'defendants  are 
guilty  of  contempt  in  disobejring  the  order 
referred  to,'  and  further  adjudged  as  fol- 
lows: 

"If  the  defendants  produce  in  the  office  of 
the  clerk  of  the  circuit  court  on  or  before 
January  15th,  1905,  the  ledger  of  1902-1904, 
the  pay  rolls  or  time  sheets  from  March  to 
May  28,  1903,  and  the  cash  book  from  May 
28  to  December  1,  1902,  or,  if  they  produce 
the  cash  book  alone,  they  are  ordered  to  pay 
no  more  than  the  costs  accruing  upon  this 
motion,  including  the  stenographer's  char- 
ges, on  or  before  January  20,  or,  in  default  of 
such  payment,  to  suffer  imprisonment  in  the 
jail  of  this  county  for  the  period  of  sixty 
days.  If  the  foregoing  books  and  papers  are 
not  produced  on  or  before  January  15,  the 
defendants  are  ordered  to  pay  a  fine  of  $250, 
and  also  the  cost  accruing  upon  this  motion, 
including  the  stenographer's  charges,  on  or 
before  January  20,  or,  in  default  of  such 
payment,  to  suffer  imprisonment  in  the  jail 
of  this  county  for  the  period  of  sixty  days." 

A  writ  of  error  was  allowed  to  the  cir- 
cuit court  of  appeals.  Upon  the  facts  stat- 
ed the  following  question  was  certified  to 
this  court: 
[608]  *"Has  the  circuit  court  of  appeals  juris- 
dietion  upon  the  writ  of  en  or  sued  out  by 
the  defendants  to  review  the  above-recited 
judgment  of  January  5th,  1905,  adjudging 
that  the  defendants  are  guilty  of  contempt 
of  court  in  disobeying  the  above-recited  or- 
der of  eouH  of  June  25th,  1904,  and  impos- 
ing upon  the .  defendants  a  fine  of  $250.00 
on  the  specified  conditions  and  terms  T" 

Cases  involving  the  right  to  review  orders 
of  the  Federal  courts  in  matters  of  contempt 
have  been  so  recently  before  this  court  that 
an  extended  discussion  of  the  principles  in- 
volved is  unnecessary.  Bessette  v.  W.  B. 
Gonkey  Co.  194  U.  8.  324,  48  L.  ed.  997,  24 
Sup.  Ct.  Rep.  665;  Re  Christensen  Engi- 
neering Co.  194  U.  8.  458,  48  L.  ed.  1072,  24 
Sup.  Ct.  Rep.  729;  Alexander  v.  United 
SUtes,  201  U.  8.  117,  50  L.  ed.  686,  26  Sup. 
Ct  Rep.  866. 

In  Bessette  ▼.  W.  B.  Conkey  Co.  supra,  a 
question  was  certified  here  from  the  circuit 
court  of  appeals  of  the  seventh  circuit,  in- 
volving the  jurisdiction  of  that  court  to  re- 
view an  order  in  a  contempt  proceeding  find- 
ing the  petitioner  guilty  of  contempt  for  vio- 
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lation  of  an  order  of  the  circuit  court,  and 
imposing  a  fine.  In  that  case  the  subject 
underwent  a  full  examination  and  the  pre- 
vious cases  in  this  court  were  cited  and  re- 
viewed. As  a  result  of  those  decisions  we 
deem  it  settled  that  an  order  punishing  for 
contempt^  made  in  the  progress  of  the  case, 
when  not  in  the  nature  of  an  order  in  a 
criminal  proceeding,  is  regarded  as  inter- 
locutory, and  to  be  reviewed  only  upon  ap- 
peal from  a  final  decree  in  the  case. 

Re  Christensen  Engineering  Co.  supra. 
In  Bessette  v.  W.  B.  Conkey  Co.  supra,  it 
was  pointed  out  that  this  court  had  no  ju- 
risdiction to  review  judgments  in  contempt 
proceedings  criminal  in  their  nature,  under 
the  power  to  punish  for  contempt  defined  by 
Congress  (1  Stat,  at  L.  83,  chap.  20)  and 
limited  by  the  act  of  Blarch  2,  1831.  4  SUt 
at  L.  487,  chap.  99,  Rev.  Stat  {  725,  U.  8. 
Comp  Stat.  1901,  p.  583. 

The  right  to  review  a  judgment  in  a  con- 
tempt proceeding  in  the  circuit  couft  of  ap- 
peals was  derived  from  the  circuit  court  of 
appeals  act,  {  6  [26  Stat,  at  L.  828,  chap. 
517,  U.  8.  Comp.  Stat.  1901,  p.  550],  of 
which  Mr.  Justice  Brewer,  spealring  for  the 
court  in  the  Bessette  Case  said: 

"So  when,  by  {  6  of  the  courts  of  appeals 
act,  the 'circuit  courts  of  appeals  are  given  [604] 
jurisdiction  to  review  the  'final  decision  in 
the  district  court  and  the  existing  circuit 
courts  in  all  cases  other  than  those  provided 
for  in  the  preceding  section  of  this  act,  un- 
less otherwise  provided  by  law,'  and  the  pre- 
ceding section  gives  to  this  court  jurisdic- 
tion to  review  convictions  in  only  capital  or 
otherwise  infamous  crimes,  and  no  other 
provision  is  found  in  the  statutes  for  a  re- 
view of  the  final  order  in  contempt  cases, 
upon  what  satisfactory  ground  can  it  be 
held  that  the  final  decisions  in  contempt 
cases  in  the  circuit  or  district  courts  are 
not  subject  to  review  by  the  circuit  courts 
of  appeals?  Considering  only  such  cases  of 
contempt  as  the  present, — that  is,  cases  in 
which  the  proceedings  are  against  one  not 
a  party  to  the  suit,  and  cannot  be  regarded 
as  interlocutory, — ^we  are  of  opinion  that 
there  is  a  right  of  review  in  the  circuit 
court  of  appeals." 

And  again,  in  the  same  ease,  it  is  said: 
.  "As,  therefore,  the  ground  upon  which  a 
review  by  this  court  of  a  final  decision  in 
contempt  cases  was  denied  no  longer  exists, 
the  decisions  themselves  oease  to  have  con- 
trolling authority,  and  whether  the  circuit 
courts  of  appeals  have  authority  to  review 
proceedings  in  contempt  in  the  district 
and  circuit  courts  depends  upon  the  question 
whether  such  proceedings  are  criminal 
cases." 

It  therefore  appears  that  the  only  right 
of  review  given  to  the  circuit  court  of  an- 
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peaU  in  contempt  proceedings  it  derived 
from  the  act  giving  that  court  such  right 
in  criminal  eases.  In  the  course  of  the  dis- 
cussion in  the  Bessette  Case  it  is  said  that 
proceedings  for  contempt  may  be  divided 
into  those  which  have  for  their  purpose  the 
vindication  of  the  authority  and  dignity  of 
the  court,  and  those  seeking  to  punish  par- 
ties guilty  of  a  disregard  of  such  orders  as 
are  remedial  in  their  character,  and  in- 
tended to  enforce  the  rights  of  private  par- 
ties, to  compel  obedience  to  orders  and  de- 
crees made  to  enforce  their  rights,  and  to 
give  them  a  remedy  to  which  the  court 
deems  them  entitled.  And  it  is  said  that 
|W5]the  one  class  is  ^criminal  and  punitive  in  its 
nature,  in  which  the  government  and  the 
public  are  interested,  and  the  other  civil, 
remedial,  and  coercive  in  its  character,  in 
which  those  chiefly  concerned  are  individ- 
uals whose  private  rights  and  remedies  are 
undertaken  to  be  protected  and  enforced. 
From  the  discussion  in  that  case  it  clearly 
appears  that  proceedings  which  are  criminal 
in  their  nature  and  intended  for  the  vindi- 
eation.  of  public  justice,  rather  than  the  co- 
ercion of  the  opposite  party  to  do  some  act 
for  the  benefit  of  another  party  to  the  ac- 
tion, are  the  only  ones  reviewable  in  the 
circuit  court  of  appeals  under  its  power  to 
take  jurisdiction  of  and  determine  criminal 
cases. 

In  that  case,  and  in  cases  generally 
where  the  right  of  review  has  been  recog- 
nized, the  party  prosecuted  has  been  other 
than  one  directly  interested  in  the  suit,  and 
brought  into  it  for  the  purpose  of  punish- 
ing a  known  violation  of  an  order  in  defi- 
ance of  the  authority  and  power  of  the 
court.  In  such  case  the  proceeding  is  en- 
tirely independent  and  its  prosecution  does 
not  delay  the  conduct  of  the  action  between 
the  parties  to  final  decree.  True  it  is  that 
in  some  cases,  as  in  the  Christensen  Case, 
194  U.  8.,  the  punishment  for  contempt 
which  has  been  held  reviewable  is  for  a  past 
act  of  a  party  in  violation  of  an  order  made 
for  the  benefit  of  the  other  party.  In  that 
case  one  half  of  the  fine  imposed  went  to 
the  United  States,  and  was  not  intended  for 
the  enforcement  of  an  order  in  favor  of  a 
party,  but  rather  for  the  vindication  of  the 
authority  of  the  court,  and  punishment  for 
an  act  done  in  violation  of  the  court's  order, 
and  it  was  held  that  such  judgment  was  in 
a  criminal  proceeding  and  reviewable  in  the 
circuit  court  of  appeals.  In  the  present 
ease,  while  it  is  true  that  the  fine  imposed 
is  not  made  payable  to  the  opposite  party, 
compliance  with  the  order  relieves  from 
payment,  and,  in  that  event,  there  is  no 
final  judgment  of  either  fine  or  imprison- 
ment. 

"It  may  not  be  always  easy,"  said  the 
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learned  justice,  speaking  for  the  court  in  the 
Oonkey  Case,  "to  classify  a  particular  act 
as  belonging  to  either  one  of  these  two  class- 
es *  [speaking  of  vindicatory  and  remedial  [606] 
proceedings.]  It  may  partake  of  the  char- 
acteristics of  both.  A  significant  and  gen- 
eral determinative  feature  is  that  the  act 
is  by  one  party  to  a  suit,  in  disobedience  of 
a  special  order  made  in  behalf  of  the  other. 
Yet  sometimes,  the  disobedience  may  be  of 
such  a  character  and  in  such  a  manner  as 
to  indicate  a  contempt  of  the  court  rather 
than  a  disregard  of  the  rights  of  the  adverse 
party." 

In  view  of  the  principles  which  we  deem 
settled  by  the  adjudications  referred  to,  the 
(question  decisive  of  the  present  case,  there- 
fore, is:  Was  the  judgment  rendered  in  the 
contempt  proceeding  criminal  in  its  nature, 
and  having  for  its  object  the  vindication  of 
the  authority  of  the  court,  or  was  it  one  in 
the  nature  of  a  proceeding  to  enforce  an  or- 
der seeking  the  protection  of  the  rights  of 
the  party  to  the  suit  for  whose  benefit  it 
\vas  made? 

The  certificate  does  not  fully  indicate  the 
character  of  the  action  in  which  the  order 
was  made ;  yet  sufficient  appears  from  which 
it  is  to  be  inferred  that  the  action  before 
the  court  was  one  in  which  it  was  necessary 
for  the  protection  of  the  plaintiff  that  an 
inspection  of  the  books  and  papers  of  the 
defendant  be  had.  The  defendants  were  re- 
quired to  produce  in  the  office  of  the  clerk 
the  time  books,  cash  books,  etc.,  containing 
information  as  to  the  amount  of  compensa- 
tion paid  to  the  employees  of  themselves  or 
subcontractors,  or  to  any  other  persons  con- 
templated in  the  contracts  upon  which  suit 
was  brought.  The  court  deemed  it  proper, 
in  view  of  certain  contracts  between  the 
parties,  that  these  books  and  papers  be 
opened  for  inspection  for  the  benefit  of  the 
plaintiff.  And,  after  hearing  the  parties,  it 
was  adjudged  that  if  they  produce  the  books 
they  should  be  liable  only  for  the  costs  of 
the  proceedings,  or,  in  default  of  payment, 
suffer  imprisonment  for  a  period  of  sixty 
days.  And  if  the  books  and  papers  were  not 
produced  on  or  before  January  15  a  fine  of 
$250  and  costs  was  imposed,  or,  in  default  of 
payment  thereof,  imprisonment  in  the  coun- 
ty jail  for  the  period  of  sixty  days.  We 
think  it  is  apparent  from  a  perusal  of  this 
order,  in  the  light  of  the  statement  *of  facts  [607] 
under  which  it  was  made,  that  its  object 
and  purpose  was  to  obtain  information  fof 
the  benefit  of  the  plaintiff  in  the  suit  to 
which  the  court  found  it  entitled,  and  that 
the  punishment  of  fine  and  imprisonment, 
which  was  in  the  alternative,  was  imposed 
not  for  the  vindication  of  the  dignity  or  au- 
thority for  the  court,  in  the  interests  of  the 
public,  but  in  order  to  secure,  for  the  bene- 
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fit  of  the  plaintiff,  a  oompliance  with  the  or- 
der of  the  court  as  to  the  production  of  the 
books.  The  case  olearly  falls  within  the 
elites  of  contempt  ^proceedings  which  are  not 
criminal  in  their  nature,  and  are  not  re- 
▼iefwable  before  ftaal  decree.  The  proceed- 
ing is  against  a  party,  the  compliance  with 
the  order  avoids  the  punishment,  and  there 
!a  nothing  in  the  nature  of  a  criminal  suit 
or  judgment  imposed  for  public  purposes  up 
on  a  defendant  in  a  criminal  proceeding. 

It  may  be  true,  as  said  in  argument,  that, 
imless  the  party  complies  with  the  order,  he 
may  be  subjected  to  fine  or  imprisonment; 
and,  if  the  order  cannot  be  reviewed  until 
after  final  decree,  it  may  come  too  late  to 
be  of  any  benefit  to  the  party  aggrieved. 
But  the  power  to  punish  for  contempt  is  in- 
herent in  the  authority  of  courts,  and  is 
necessary  to  the  administration  of  justice, 
and  part  of  the  inconvenience  to  which  a 
citizen  is  subject  in  a  community  governed 
by  law  regulated  by  orderly  judicial  proce- 
dure. As  has  been  said,  while  the  party  may 
suffer  imprisonment,  ''he  carries  the  keys 
of  the  prison  ip  his  own  pocket"  (Re  Nevitt, 
64  G.  C.  A.  622,  117  Fed.  461),  and,  by  com- 
pliance with  the  order  of  the  court,  may 
deliver  himself  from  punishment. 

But,  whatever  the  hardship,  the  question 
now  before  the  court  is  as  to  the  authority  of 
the  circuit  court  of  appeals  to  review  judg- 
ments in  contempt  proceedings.  In  the  cir- 
cuit court  of  appeals  act,  as  construed  by 
this  court,  the  jurisdiction  of  the  circuit 
owul  of  appeals  ia  extended  to  the  right  to 
review  judgments  entered  before  final  decree 
in  the  action  out  of  which  the  contempt  pro- 
ceeding arose  where  tne  order  is  final  and 
[608]in  a  proceeding  of  a  criminal  nature.  *Be- 
yond  this,  the  jurisdiction  of  the  court  has 
not  been  carried,  and,  in  our  opinion,  no 
right  of  review  exists  in  such  a  case  as  is 
shown  in  the  certificate  before  us,  in  advance 
of  a  final  decree  in  the  case  in  which  the 
order  was  made. 

It  is  urged  by  counsel  for  plaintiff  in  er- 
ror that  the  only  authority  of  the  circuit 
court  to  make  an  order  for  the  production  of 
books  and  papers  in  a  common-law  action  is 
under  {  724  of  the  Revised  Statutes  of  the 
United  States  (U.  S.  Comp.  Stot.  1901,  p. 
583),  providing  for  the  productions  of  pa- 
pers after  issue  joined.  But  the  question 
certified  is  not  as  to  the  lack  of  authority 
of  the  circuit  court  to  make  the  order  for 
want  of  jurisdiction, — a  question  which 
might  arise  upon  a  habeas  corpus  proceed- 
ing,— ^but  concerns  the  right  of  the  circuit 
court  of  appeals  to  review  an  order  made  in 
the  circuit  court,  undertaking  to  punish  lor 
contempt  for  violation  of  an  order  made  in 
other  than  a  proceeding  of  a  criminal  char- 
ccter.  The  court  of  appeals  act  of  1891 
f:04  U.  8.  U.  8.,  Book  61. 


gives  no  right  to  review  other  than  final 
judgments  in  the  district  and  circuit  courts,  - 
except  in  injunction  orders,  as  provided  in  { 
7  of  the  act  McLish  v.  Roff,  141  U.  S.  661, 
668,  86  L.  ed.  893,  895,  12  Sup.  Ct.  Rep. 
118. 

*  For  the  reasons  stated  we  think  the  Cir- 
cuit Court  of  Appeals  has  no  jurisdiction  to 
review  the  judgment  set  forth  in  the  cer- 
tificate, and  the  question  certified  will  be 
answered  in  the  negative. 

Mr.  Justice  Peckham  took  no  part  in  th« 
decision  of  this 
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Patents  —  construction  —  narrowing  claim^ 
prior  state  of  art 

1.  The  claims  of  the  Hayden  patent  No. 
700,919,  for  an  improvement  in  a  spring-bal- 
ance computing  scale,  must  be  deemed  to  be 
limited  to  the  specific  means  shown  for  trans- 
lating the  vertical  movement  of  the  runner 
into  the  rotary  movement  of  the  vertical 
inner  computing  cylinder,  in  view  of  the  ac- 
tion of  the  Patent  Office  in  requiring,  as  a 
means  of  saving  the  first  claim,  that  such 
claim  call  for  "a  spring-supported,  load- 
bearing,  and  cylinder-revolving  rod,"  and 
"connecting  means  between  rod  and  comput- 
ing cylinaer"  to  secure  the  rotary  movement 
of  the  inner  cylinder,  in  which  action  the 
applicant  acquiesced,  though  'Vithout  preju- 
dice to  the  claims  which  remain,"  because 
"the  allowed  claims  appear  to  cover  the  in- 
vention as  it  would  be  constructed  in  prac- 
tice," and  in  view  of  the  state  of  the  art, 
which  shows  that  the  elements  of  the  in- 
vention, broadly  considered,  were  previously 
disclosed  in  horizontal  machines,  and  that 
the  idea  of  vertical  construction  was  old. 
Patents — ^infringement — ^nonuse  of  essential 

element 

2.  Infringement  of  the  claims  of  the 
Hayden  patent  700,919,  for  an  improvement 
in  spring-balance  computing  scales,  does  not 
result  from  the  use  of  a  scale  in  which  the 
downward  movement  of  the  load  accom- 
plishes the  rotary  movement  of  the  inner 
computing  cylinder  by  other  mechanism  than 
the   suspended   rod   with  its   spiral,  which. 
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Note. — On  the  construction  of  patents — 
see  notes  to  Evans  v.  Eaton,  4  L.  ed.  U.  S. 
433;  Royer  v.  Coupe,  36  L.  ed.  U.  S.  1073; 
Leggett  V.  Standard  Oil  Co.  37  L.  ed.  U.  S. 
737;  and  Dashiell  v.  Grosvenor,  40  L.  ed. 
U.  S.  1025. 

As  to  what  constitutes  infringement  of 
a  patent — see  notes  to  Royer  v.  Coupe  and 
Dashiell  v.  Grosvenor,  supra. 
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witli  iti  oozmeotioii  with  the  cylinder,  is  the 
•Mflwtlal  element  of  the  Hayden  invention. 

[No.  176.] 

Argued  January  23,  1907.    Decided  February 
26,   1907. 

APPEAL  from  the  Court  of  Appeals  of  the 
Distrlet  of  Columbia  to  review  a  decree 
which  affirmed  a  decree  of  the  Supreme 
Cburt  of  that  IMstrict  dismissing  a  bill  to 
restrain  the  infringement  of  a  patent.  Af- 
firmed. 

See  same  case  below,  26  App.  D.  C.  288. 

The  facts  are  stated  in  the  opinion. 

Mr.  Melyille  Church  argued  the  cause, 
and,  with  Mr.  Joseph  B.  Church,  filed  a 
brief  for  appellant: 

It  is  undoubtedly  true  that  a  patentee, 
having  once  made  and  stricken  out  a  broad 
claim  and  having  then  accepted  a  narrower 
claim,  is  not  to  be  heard  to  say,  when  he 
sues  an  alleged  infringer  on  his  narrow 
claim,  that  such  claim  should  be  given  a 
breadth  of  construction  commensurate  with 
that  of  the  broad  claim  which  he  relin- 
quished. 

But  if  an  inventor  presents  a  broad  claim 
and  strikes  it  out  and  then  presents  and 
obtains  an  equally  broad  claim  he  loses  no 
right  by  such  action,  and  may  justly  as- 
sert his  allowed  claim  to  be  a  broad  one 
and  restrain  anyone  who  infringes  it. 

So,  too,  if  he  makes  and  strikes  out  a 
broad  claim  and  accepts  a  narrower  one, 
the  mere  fact  that  he  has  once  made  and  re- 
linquished the  broader  claim  does  not  pre- 
vent him  from  asserting  the  validity  of  the 
narrower  claim  as  against  any  defendant 
who  invades  it.  Plainly,  even  a  narrow 
claim  may  be  infringed. 

Hubbell  V.  United  States,  179  U.  8.  77, 
46  L.  ed.  95,  21  Sup.  a.  Rep.  24. 

To  be  estopped  by  the  action  of  the  Pat- 
ent Office,  the  patentee  must  be  shown  to 
have  surrendered  something  which  he  now 
claims  in  order  to  obtain  that  which  was 
allowed. 

Bundy  Mfg.  Co.  v.  Detroit  Time-Register 
Co.  36  C.  C.  A.  394,  94  Fed.  524. 

That  the  spirally  grooved  rod  and  the 
rollers  of  the  Hayden  patent  are  described 
as  the  preferred  form  of  translating  device 
indicates  plainly  that  it  was  not  consid- 
ered the  only  form  of  translating  device 
that  might  have  been  used. 

Sewall  V.  Jones,  91  U.  S.  186,  23  L.  ed. 
277;  Holliday  v.  Pickhardt,  29  Fed.  858. 

Both  broad  claims  and  narrow  claims 
must,  if  possible,  be  given  effect  and  not 
construed  to  be  alike. 

Bresnahan   v.   Tripp   Giant   Leveller  Co. 
43  a  C.  A.  48,  102  Fed«  899;  Risdon  Iron  & 
Locomotive  Works  v.  Trent,  92  Fed.  375. 
646 


The  patent  itself  is  prima  fade  evidence 
of  both  the  novelty  and  utility  of  the  in- 
vention covered  by  it. 

Lehnbeuter  v.  Holthaus,  105  U.  8.  94,  26 
L.  ed.  939. 

Claims  for  combinations  of  instrumentali- 
ties designed  tp  produce  a  new  and  useful 
result  are  not  to  be  held  anticipated  and 
declared  invalid  because  some  or  all  of  the 
elements  are,  individually,  old.  The  com- 
bination, as  such,  must  be  shown  to  be  old. 
There  is  no  anticipation  unless  all  the  ele- 
ments are  found  in  some  prior  structure, 
combined  in  the  same  way,  to  produce  the 
same  result. 

Inhaeuser  v.  Buerk,  101  U.  S.  647,  660, 
26  L.  ed.  945,  947;  Parks  v.  Booth,  102  U. 
S.  96,  104,  26  L.  ed.  54,  67. 

The  invention  of  Hayden  may  not  now, 
after  the  event,  seem  difficult  of  accom- 
plishment. The  defendant  claims  it  was 
obvious;  but  this  defense  is  one  that  the 
courts  have  little  patience  with. 

Howe  V.  Underwood,  1  Fisher,  Pat.  Cas. 
160,  Fed.  Cas.  No.  6,776;  Waterbury  Brass 
Co.  V.  Miller,  9  Blatehf.  77,. Fed.  Oas.  No. 
17,254;  Forbush  v.  Cook,  2  Fisher,  Pat. 
Cas.  668,  Fed.  Cas.  No.  4,931;  Wood  v. 
Cleveland  Rolling  MiU  Co.  4  Fisher,  Pat 
Cas.  550,  Fed.  Cas.  No.  17,941 ;  Graham  v. 
Piano  Mfg.  Co.  33  Fed.  918;  Palmer  ▼• 
Johnston,  34  Fed.  337;  Stegner  v.  VlakB, 
36  Fed.  185;  Gk>uld  Coupler  Co.  ▼.  Prmtt» 
70  Fed.  624. 

Mr.  H.  P.  Doolittle  argued  the  oanM,  aadt 
with  Mr.  E.  Hilton  Jackw>n,  filed  a  brief 
for  appellee: 

A  patentee  is  bound  by  the  written  ree> 
ord  he  makes  in  the  Patent  OAee  in  obtain* 
ing  his  patent. 

Westinghouse  v.  Boyden  Power  Brake  Co. 
170  U.  S.  537,  42  L.  ed.  1186,  18  Sup.  Ct. 
Rep.  707;  Kokomo  Fence  Maeh.  Co.  v.  Kit- 
selman,  189  U.  S.  8,  47  L.  ed.  689,  23  Sup. 
Ct.  Rep.  521;  Chicago  ft  N.  W.  R.  Oo.  v. 
Sayles,  97  U.  S.  554,  24  L.  ed.  1053;  Dur- 
ham V.  Seymour,  6  App.  D.  C.  103;  Morgan 
Envelope  Co.  v.  Albany  Perforated  Wrap- 
pihg  Paper  Co.  152  U.  S.  429,  38  L.  ed.  502, 
14  Sup.  Ct.  Rep.  627;  Hubbell  v.  United 
States,  179  U.  S.  77,  45  L.  ed.  95,  21  Sup. 
a.  Rep.  24. 

Combination  claims  cannot,  by  construc- 
tion, be  so  altered  as  to  cover  more  ele- 
ments, so  as  not  to  be  invalid  (Howe  Mach. 
Co.  V.  National  Needle  Co.  134  U.  S.  394, 
38  L.  ed.  967,  10  Sup.  Ct.  Rep.  570;  Morgan 
Envelope  Co.  v.  Albany  Perforated  Wrap- 
ping Paper  Co.  supra),  nor  fewer  elements 
to  catch  supposed  infringers  (Shepaid  v. 
Carrigan,  116  U.  S.  697,  29  L.  ed.  724,  6  Sup. 
Ct.  Rep.  493;  Sutter  v.  Robinson,  119  U.  S. 
541,  30  L.  ed.  495,  7  Sup.  Ct.  Bap.  876$  Me- 
Clain  V.  Ortmayer,  141  U.  S.  426,  86  L.  ed. 
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9fB,  12  Snp.  Ot.  Itep.  70;  Walker,  Fi.tent«« 
I  186). 
Tbf  eoinbiiL&tloii  claimed  k  &  pure  agg^e- 

Richards  v.  Chase  EleTator  Co.  153  U.  S. 
2^K  39  L.  ed.  901,  15  Slip.  Ct.  Bjep.  031;  In- 
terior Lmaber  Co.  r.  Perkins,  25  C,  C.  A, 
fll3,  53  U.  S-  App.  65,  80  Fed.  528;  Durliara 
f.  Seyinonr,  6  App.  D.  C.  103;  Re  MoNeitI, 
20  App.  D.  C.  294;  Haiks  v.  Van  Wormer, 
SO  W»ll.  353,  22  L.  ed,  241;  Pickering  v, 
McCuilough,  104  U.  S.  310,  317,  20  L.  ed. 
74B,  751s  Thatcher  Heating  Co.  v,  BurtiB, 
m  U,  S.  286,  30  L.  ed,  942,  T  Sup.  Ct.  Rep. 
1034;  Wright  v.  Yuengling,  155  U.  S.  47, 
8ft  L  ed.  04,  15  Sup.  Ct.  Rep.  I. 

Mr.  Jnttiee  Pajr  delivered  the  opinion  of 
t1i«  mnTtt 

Thk  19  an  appeal  from  the  conrt  of  ap- 

p*al§  of  the  Dis^trict  of  Columbia,  affirming 

HlO]i  diciice  of  the  supreme  court  of  the  •Dia- 

inct,  dismissing  the  bill  of  the  Computing 

Sale    Com  pan  J     of     America,     appellant, 

Igijiiat    the    Automatic    Scale     Companj, 

biaed  upon  the  alleged  infringement  of  Ict- 

ten  patest  No.  700,919,  granted  to  the  com- 

pliinant  as.  the   aaiiguee  of  the  inventor, 

^  Amtifi  B.  Hajdec,  aaid  letters  beariog  date 

■  Ifij  £7,  1902,  for  an  improvement  in  com- 

I   putiDg  eeale^. 

H      fhi  hiil  coDtained  a  prayer  for  an  injune- 

^  tioa  lad  accounting.    The  answer  denied  the 

pitfintabilitj  of  the  alleged  invention  of  th« 

p^ijitiff,  set  up  the  alleged  anticipating  jn- 

TiiifioB  of  one  Chrietopher,  and  denied  in- 

,       friagement. 

Tht  alleged  improvement  of  Harden  !■ 
iiiws  in  the  ac<?ompanyirig  illustrationa 
^en  from  the  patent,     [See  next  page.] 

lo  nuderstand  these  drawings  they  are 
to  be  viewed  in  the  light  of  the  description 
of  the  mechanism  given  by  complainant's 
«ipert,  which  hae-  the  approval  of  the  ex- 
pert d!  the  defendant,  and  waa  accepted  as 
WTttft  in  the  court  of  appeals.  This  de- 
•diptlou,  some  what  abridged,  is  a*  follows: 
*Tbe  two  principal  parts  of  the  mechan- 
i*ni  are  as  follows:  1st,  a  vertic?ally  ar* 
iwi|5ed,  iionrotating  frame  whit^h  compriees 
*5d  include  &  n  vertical  cylindrical  casing 
which  incloBej,  conceals,  and  protects  the 
^a]or  portion  of  the  operating  portions  of 
.  icale,  and  upon  which  are  marked  the 
pnce  iBdieationa  which  indicate  the  price 
P«f  pouad  at  which  the  articles  weighed  are 
^_'w  iold.  As  clearly  show^n  in  the  draw- 
^,  .'  'Eternal  cftsing  or  frame  is  pro- 
iap  ^'^^^  ^  vertically  diBposed  sight  open- 
_  gtlniong^  which  the  eoiietiag  mechanism 


t*^  tight 
ih  ' 


eoiietiag 
le,  sAd  along  one  vertical  edge  of 
opening  are  arranged  the  numer^ 


,^       Cfttiu^  the  price  per  pound. 
^04  TT  ^f^^'id  of  these  principal  parts  la  a 


second  cylinder  located  within  the  casing, 
this  cylinder  constituting  a  Domputing  cyl- 
inder or  chart  drum  upon  which  are  placed 
indications  indicating  the  weight  in  pounds 
of  the  article  weighed,  and  also  having  oth- 
er indications  indicating  the  price  of  an  arti* 
cle  weighed  corresponding  to  the  weight  and 
to  the  price  per  pound.  This  chart  drum  or 
computing  cylinder  extends  vertically  with- 
in the  eiEtemal  casing  and  it  ia  arranged  to  , 
rotate  *on  a  vertical  axis  within  the  external  [011]' 
easing.  This  casing  is  appropriately  con- 
neoted  to  the  spring  balancing  mechanism 
and  to  the  scale  pan  so  that  when  the  spring 
balancing  mechanism  moves  up  and  down  on 
the  placing  or  removing  of  a  load  on  the 
scale  pan,  the  chart  drum  will  be  rotated  in 
one  direction  or  the  other  within  the  ejcter- 
nal  casing  or  frame. 

*"As  shown  in  Fig,  2,  the  weight  and  val-[012] 
ue- indicating  figures  are  placed  in  horii'X^n- 
tal  rows  on  the  external  surface  or  periphery 
of  the  rotatable  chart  drum  of  the  com- 
puting cylinder,  the  weight  indications  be- 
ing shown  in  a  horizontal  row  at  the  bottom, 
and  tbe  price  indications  in  horizontal  rows 
above,  there  being  as  many  of  these  hori- 
zontal rows  of  price  indicating  figures  as 
there  are  *priee  per  pound'  indicating  figures 
on  the  fixed  external  casing.  These  value- 
indicatiQg  figures  on  *the  chart  drum  are  [613] 
computed  at  different  rates  corresponding 
to  the  'price  per  pound*  figures  on  the  ex* 
ternal  casing.  As  indicated  in  figure  2  of 
the  drawings  of  the  patent,  there  is  sup- 
posed to  be  a  weight  on  the  scale  pan  of  5 
pounds,  this  weight  being  indicated  on  the 
weight  scale,  and  it  will  be  seen  that  in 
such  instance  the  various  value  indications 
on  the  chart  drum  opposite  the  ^price  per  ' 
pound'  indications  on  the  fixed  casing  are,  in 
each  illustrated  instance,  five  times  as  great 
as  the  corresponding  *price  per  pound'  indi- 
cations. The  drawings  illustrate  only  a  por- 
tion of  the  indicating  figures  on  the  chart 
drunit  but  it  will  be  understood  in  practice 
that  this  drum  will  be  entirely  covered  oa 
its  external  surface  with  figures  correspond- 
ing to  the  weights  multiplied  by  the  figures 
indicating  *price  per  pound'  on  the  non rota- 
table external  casing.  Accordingly,  when- 
ever the  interior  ehart  drum  is  turned  a  dis* 
tance  corresponding  to  the  load  placed  on 
the  scale  pan,  the  value  of  the  load  can  be 
read  at  once  opposite  the  figures  on  the  ex- 
ternal casing  which  correspond  to  the  price 
per  pound  of  the  article  weighed. 

"Tbe  various  price  indications  on  the  chart 
drum  are  visible  through  the  sight  opening 
in  the  external  casing. 

*'The  mechanism  whereby  the  chart  dnira 
is  rotated  a  distance  corresponding  to  the 
weight  of  the  load  plnced  on  the  scale  pan 
is  as  follows:     The  balancing  mechanism  k 
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ft  i^tmg  balance  comprising    two    apnngB 

wMdi  &rt  iUBpendcd  from  a  suitable  portioiL 

of  tke  flonrotatrng  frame  of  tlie  scal^.     To 

tbe  lower  ends  of  these  fipringa  is  attached  a 

SEoubar  lit  the  middle  of  whiefa  depends  a 

Tod^  till!  cit)8sbar  and  rod  constitutiog  the 

mimer  of  the  scale,    (See  Fig.  3.|    The  scale 

ptin  is  suspended  from  the  lower  end  of  this 

Twl  as  illustrated  in  Figure  1.  When  a  load 

ii  pkced  on  the  icale  pan  the  vert ieal  run- 

nir  moves   verticallj  downward   dlstendi^ 

tlfi  iprin^  to  an  extent  pro  port  tonal  to  the 

ififht  of  the  load.    In  order  to  indicate  the 

^elgbt  this  vertical  movement  of  the  spring- 

lopport^d  nioner  ia  converted  or  translated 

into  K  mtary  movement  of  the  chart  druna 

pU]bT  mitible  intervening  mechaniara.     •Thia 

rat^ntrting  mechanism  consists  of  a  spiral 

^ovp  of  hijrh  pitch  on  the  yertica!  rod  and 

t»&  rollers  j  on  ma  led   in    suitable  bearings 

crri&i  by  th«  rotatable  chart  drum,  the  bear- 

JBes  of  one   of  the^e   rollers   being  spring 

preswd  io  that  the  roUers  are  held  in  yield - 

^  wntact  with  the  spiral  groove  on  the 

n^i  Consequentlj  as  the  rod  movea  verti- 

^j  the  spiraj  groove  thereof  causes  the 

^n  dram  or  computing  cylinder  to  rotate 

Qfi  its  vertiaal  axis. 

"Aecordinj^ly;  the  mechanism  is  aueh  that 
tk  vertical  movement  of  the  runn^i  Is  trans- 
Itted  iato  rotary  movement  of  the  chart 
inxm.  and  the  chart  drum  is  rotated  to  an 
Ktent  proportional  to  the  vertical  move^ 
n«nt  of  the  runner*" 

h  his  application,  Hayden^  having  eet 
foftb  a  <le?<^riptiori  of  his  invention,  dls- 
dtlming' any  intention  to  limit  his  invention 
bv  the  precise  description  of  the  specifica- 
tions, exf^pt  as  appears  from  his  claims, 
•ets  forth  eleven  fll)  claimSp  which  he  al- 
j  l^jei  as  new  and  desires  tn  secure  by  let- 
I     (en  patent. 

Tlie  claims  alleged  to  be  infringed  in  this 
ease  are  numbered  1,  2,  B,  7,  and  B.  Num- 
Isera  1  atid  2  are  practically  alike^,  except 
tint  in  No.  2  the  spring-supportedj  load- 
bearing,  and  cylinder- revolving  rod  is  de- 
icribed  as  nonrotatably  suspended.  Claims 
6,  7,  and  8  have  some  trifling  variations, 
but,  in  the  view  we  take  of  this  case,  they 
tr^  suffidently  embodied  in  claim  No.  6. 
We  shaHi  therefore^  consideft  in  arriving"  at 
t  deeUlon,  claims  1  and  ^.    They  ar<?  as  fol- 

"I*  In  a  spring-balanee   computing  scale, 

\y  «onibination  of  a  suitably -supported  ver- 

L      t>e^\  noaTOtatahle  casing   provided   with   a 

■       W^  m^^x,  a  T-^rtical  rotatable  computin:? 

m      ty^mAH,T  joiirT^aled  in  said  casing,  provided 

^      riW  ?oat  computations,  a  spring-supported. 

">      ]jj|,^'b*&Tingj  and  cylinder-revolving  rod  sus- 

-ded  trom   said    casing,  and  connecting 

f\jji  ^^twtcB  rod  and  computing  cylinder, 

^  *%^ J»  ^y  longitudinal  movement  of  the 


rodj  rotary  movement  la  imparted  to  s^d 
cylinder,  subetantially  &s  and  for  the  pnr- 
poae  set  forth. 

"6.  In  a  spring  balance,  the  oombinatloai 
of  a  nonrotating  frame  providing  an  ex- 
ternal casing  and  having  meana  for  support- 
ing *it  from  above,  weighing  springs  secured  [815] 
at  their  upper  ends  to  rigid  parts  of  said 
frame,  a  vertically- movable  runner  which  h 
suspended  from  the  lower  ends  of  iaid 
apringa  and  is  provided  with  depending 
means  to  support  the  load^  a  chart  drum 
rotatably  mounted  within  said  casing  on  a 
vertical  axis  and  having  external  horizon- 
tal  rows  of  valne-indicattng  figures  com- 
puted at  different  rateSj  said  casing  having 
a  sight  opening  through  which  portions  of 
said  value -indicating  rows  may  be  seen,  and 
corresponding  rate -indicating  figures  on  the 
outer  faee  of  said  frame  adjacent  to  the 
valne-lndicating  rows  on  the  chart  drum, 
and  mechanism  for  translating  the  vertical 
movement  of  the  runner  into  the  rotary 
movements  of  the  chart  drum," 

Hayden  did  not  assume  to  be  a  pioneer  in 
this  field  of  invention^  but  he  claims  to  have 
made  an  improvement  in  computing  sealea 
of  the  spring-baltince  type,  and  states  his  ob- 
ject to  be  specially  to  increase  the  comput- 
ing capacity  of  scales  of  that  type. 

An  examination  of  the  record  discloses 
that  computing  scales  have  been  the  subject 
of  prior  inventions  and  were  well  known  at 
the  time  of  Hayden*8  application*  It  it 
true  that  the  sealea  disclosed  in  the  prior 
art  were  generally  those  having  a  horizontal 
axis,  case,  and  cylinder,  although  it  was  not 
new  to  arrange  a  scale  vertically. 

If  we  are  to  read  the  claims  as  broadly 
as  is  contender]  for,  and  omit,  for  the  pres- 
ent, vertical  construction  shown  by  Hayden, 
we  shall  find  in  the  patent  of  PMnney,  No. 
lOG^SBl),  of  August  30,  1870;  a  computing 
scale  having  the  general  elements  of  a  non- 
rot  at  able  casingi  provided  with  a  price  index 
nnti  rota  table  cylinder  journaled  in  the  rase, 
and  having  computations  thereon,  a  suspend* 
cdt  spring-supported,  load-bearing,  and  cylin- 
der-revolving rod,  and  connecting  means  be- 
tween the  rod  and  computing  cylinder,  to 
impart  rotary  motion  to  the  inner  cylinder. 
This  is  perhaps  more  emphati<!ally  true  to 
the  invention  of  Smith,  patent  No,  §45,619, 
of  September  3,  1S95. 

•Tn  the  patent  of  Babeock,  No.  421,805,  [616] 
Feliruary  18,  1800,  a  vertical  construction  is 
shown.  It  ii  true  that  Babcocfc*s  Invention 
was  not  automatic  in  its  operation,  and 
required  the  intervention  of  the  operator  to 
complete  the  required  process,  but  it  serves 
to  show  that  the  Idea  of  vertical  const  mo- 
tion was  not  new  when  Hayden  entered  th» 
field.  Taking  the  state  of  the  art  at  that 
timei  it  is  evident  that  there  ia  little  room 
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to  claim  a  broad  construction  of  Hayden's 
improvement.  It  is  well  settled  by  numer- 
ous decisions  of  this  court  that,  while  a 
combination  of  old  elements  producing  a 
new  and  useful  result  will  be  patentable, 
yet,  where  the  combination  is  merely  the 
assembling  of  old  elements  producing  no 
new  and  useful  result,  invention  is  not 
shown.  Oflace  Specialty  Mfg.  Co.  v.  Fenton 
Metallic  Mfg.  Co.  174  U.  S.  492-498,  43  L. 
ed.  1058-1060,  19  Sup.  Ct.  Rep.  641,  and  pre- 
vious decisions  of  this  court  there  cited. 

It  is  true  that  many  valuable  inventions 
seem  simple  when  accomplished,  and  yet  are 
entitled  to  protection.  The  books  abound  in 
ca«es  showing  inventions  involving  only 
small  departure  from  former  means,  yet 
making  the  difference  between  a  defective 
mechanism  and  a  practical  method  of  accom- 
plishing results.  In  such  cases  a  decision  in 
favor  of  invention  as  distinguished  from 
mere  mechanical  improvement  has  not  in- 
frequently resulted,  in  view  of  the  fact  that 
the  device  has  made  the  difference  between 
an  impracticable  machine  and  a  useful  im- 
provement displacing  others  theretofore  oc- 
cupying the  field.  Krementz  v.  S.  Cottle 
Co.*  148  U.  S.  550.  37  L.  ed.  558,  13  Sup.  a. 
Rep.  719:  Consolidated  Brake-Shoe  Co.  v. 
Detroit  Steel  &  Spring  Co.  47  Fed.  894;  Star 
Brass  Works  v.  General  Electric  Co.  49  C. 
C.  A.  409,  111  Fed.  398. 

In  the  present  case  it  nowhere  appears 
in  the  testimony,  nor  is  it  claimed  in  the 
specifications  of  Hayden*s  patent,  that  the 
prior  mechanisms  of  horizontal  construction 
were  impracticable  or  inefficient.  There  is 
no  suggestion  that  Hayden's  invention  has 
been  the  last  step  between  an  inoperative 
machine  and  one  practically  operative  and 
useful.  There  is  no  showing  that  it  has 
been  generally  accepted  in  the  trade  and 
[617]  displaced  'the  former  machines  used  for  the 
same  purpose.  Without  resort  to  the  record 
in  the  Patent  Office,  we  think  it  is  plain 
that  the  invention  is  but  a  small  advance 
upon  othors  already  in  use. 

Broadly  considered,  the  elements  of  Hay- 
den's invention  were  in  the  horizontal  ma- 
chines, and  the  idea  of  vertical  construction 
was  old.  Considering  this  invention  in  the 
light  of  what  occurred  in  the  Patent  Office 
in  connection  with  the  other  considerations 
already  referred  to,  and  the  state  of  the  art 
at  the  time,  we  think  Hayden's  invention 
can  only  be  sustained  to  a  limited  extent. 

Before  taking  up  the  record  as  disclosed 
in  the  file  wrapper  and  contents  we  may 
j>rcmise  that  it  is  perfectly  well  settled  in 
this  court  by  frequent  decisions  that  where 
an  inventor,  seeking  a  broad  claim  which  is 
rejected,  in  which  rejection  he  acquiesces, 
substitutes  therefor  a  narrower  claim,  he 
cannot  be  heard  to  insist  that  the  construc- 
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tioB  of  the  claim  allowed  ahall  cover  t^^ 
which  has  been  previously  rejected.  Cbr^j 
Cabinet  Lock  Co.  v.  Eagle  Lock  Co.  IJW  C«  ^ 
38-40,  37  L.  ed.  989,  990,  14  Sup.  St  ^c|| 
28,  and  cases  there  cited. 

A  late  statement  of  the  rule,  and  oae  ai 
favorable  to  the  inventor  at  the  pnwhm 
cases  would  admit,  is  found  in  Hubbel]  r. 
United  States,  179  U.  8.  77,  80,  45  L.  «d 
95,  98,  21  Sup.  a.  Rep.  24,  25,  as  followi: 

"An  examination  of  the  history  of  tk 
appellant's  claim,  as  disclosed  in  the  tk 
wrapper  and  oontente,  shows  that,  in  onkr 
to  get  his  patent,  he  was  compelled  to  m- 
cept  one  with  a  narrower  claim  thaa  tkit 
contained  in  hia  original  applicatkm;  iidik 
is  well  settled  that  the  claim  as  slkml 
must  be  read  and  interpreted  with  refeRM 
to  the  rejected  claim,  and  to  the  prior  itali 
of  the  art,  and  cannot  be  so  construed  u  to 
cover  either  what  was  rejected  by  the  Fit- 
ent  Office  or  disclosed  by  prior  devices.  U|- 
gett  ▼.  Avery,  101  U.  S.  256,  25  L.  ed.  86S; 
Shepard  v.  Carrigan,  116  U.  S.  583,  9  L 
ed.  723,  6  Sup.  Ct.  Rep.  493;  Kaapp  v.  Mom. 
150  U.  S.  221,  227,  37  L.  ed.  1059,  1011,  M 
Sup.  Ct.  Rep.  81. 

"It  is  quite  true  that  where  the  differ- 
ences  between  the  claim  as  made  aid  tf 
allowed  consist  of  mere  changes  of  "expni-IP" 
sion,  having  substantially  tlie  same  Bill- 
ing, such  changes,  made  to  meet  the  vie** 
of  the  examiners,  ought  not  to  be  pcnit- 
ted  to  defeat  a  meritorious  claimant  Whih 
not  allowed  to  revive  a  rejected  clain  ^  > 
broad  construction  of  the  daim  allovii  y^ 
the  patentee  is  entitled  to  a  fair  eoBitiW' 
tion  of  the  terms  of  his  claim  as  iCK«V7 
granted.'* 

Looking  to  the  record  in  the  Patcit  OA* 
we  find  that  claim  1,  aa  originally  prMMtd 
read  as  follows: 

"1.  In  a  spring-balance  oonrTutiag  tfi^ 
the  combination  of  a  snitabiy  lapportc' 
vertical  nonrotatable  casing  providtd  ^ 
a  price  index,  a  vertical  rotatable  eoapBtilf 
cylinder  joumaled  in  said  easing  fntM 
with  cost  computations,  a  •pring*sappoiti' 
load  pan  supported  from  said  casim,  tf' 
means  connected  with  said  pan  and  fjJSs^ 
for  rotating  the  cylinder  aa  the  pu  li  1^ 
ered  under  pressure,  subetantially  u  td 
for  the  purpose  set  forth." 

The  examiner  rejected  this  daim  apoit^ 
patent  of  Smith,  No.  545^16,  priee  Mil* 
and  in  view  of  the  patent  off  TntaHV^ 
378.382,  spring  ecales,  saying:  It  ^^ 
not  involve  invention  to  arrange  vpoi  Ttf* 
bull's  scales  a  vertical  stationuy  earing^ 
ing  within  it  a  revolvable  oompotiig  cfttf^ 
the  axis  being  connected  with  tht  hrf^ 
carrying  shaft  P  shown  in  tho  TMhnB  |i^ 
ent." 
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tlie  appHc&iit,  through  hia  Attor^ 

it  portion  of  the  examlner^a  letter 
lentood,  at  there  are  no  modified' 
rred  to  izj  lines  6  to  ^6  of  page  3^ 
Jeration  of  the  claims  is  requested, 
^asozi  that  it  ia  believed  that  the 
I  cited  do  not  Anticipate  anj  of  the 
[n  hoth  of  the  references  cited  a 
extending  tranaverseljf  of  thecen- 
■otatioii  of  the  com pu ting  chart 
'  meani  of  engagement  with  a  pin- 
e  »jd&  of  the  computing  chart,  to 
e  latter.  This  is  entirely^  di£er- 
appli cantos  construction,  and  it  it 
that  the  refereneea  are  pertinent 
ae.  Certainlj,  the  reference  a,  nei- 
Ij  nor  taken  together,  anticipate 
Inre  iet  forth  in  the  elaimi,  and 

hardly  be  •any  question  that  the 
on  which  applicant  shows  is  a  sub- 
improvement  in  the  art.  It  is 
it  all  the  claims  may  he  allowed.'* 
^  examiner  again  rejected  claims  I, 
upon  the  references  of  record,  and 

it  would  not  involve  invention  to 
pon  the  vertical  shaft  of  TurnbulPs 
>m  put  log  chart  and  incloiing  case 
m  characteristics  of  Smith*s  scale, 
the   attomeya    for    applicant    an- 

claims  are  canceled,  not  because 
i  unallowable,  but  because  it  is  not 
>  prosecute  an  appeal,  in  view  of 
that  the  allowed  claims  appear  to 
*  invention  at  it  would  he  con- 
in  prartice.  The  cancelation  is 
ere  fore,  without  prejudice  to  the 
iich  rcTTjaiix," 

[th  claim  was  allowed  upon  the 
fi  of  the  examiner,  as  follows: 
!>ring  balance,  the  combination  of  n 
ng  frame  providing  an  external 
d  having  means  for  supporting  it 
ve,  weighing  springs  secured  at 
?r  ends  to  rigid  parts  of  said  frame, 
lly  Tnovafale  runner  which  is  sus- 
om  the  lower  ends  of  aaid  apringa 
ovided  wttb  means  to  support  the 
irt  drum  rotatably  mounted  within 
ig  on  a  vertical  axja  and  having 
borizontal  rows  of  value- indicating 
imputed  at  different  mtei,  said 
ving  a  sight  opening  through  which 
>f  said  value-indicating  rows  may 
and   corresponding   rate-indicating 

the  outer  face  of  said  frame  adja- 
bhe  value4ndicai)ng  rows  on  the 
m,  and  mechanism  for  translating 
^1  movement  of  the  runner  into 
Y  movements  of  the  chart  drum," 

afterwards   stated   by   the  exam- 

consideration  of  claim  6  prepara- 


tory to  the  declaxation  of  interference  it  it 
found  that  the  claim  does  not  clearly  and 
patentahly  diatinguiah  from  the  scale  shown 
in  the  patent  to  Herr,  No.  661,801,  June  12 ^ 
1900,  Price  Scales,  and  it  is  *therefore  neces-[920l 
aary  to  reject  the  claim.  It  is  believed, 
however,  that  the  claim  may  be  rendered 
allowable  by  inserting  depending  before 
"means'  in  line  6,*' 

and,  accordingly,  the  word  **depending" 
was  inserted  in  the  claim,  so  as  to  make  it 
in  its  present  form.  How  this  added  any- 
thing to  the  patentability  of  the  mechanism 
described  it  ia  difficult  to  perceive,  in  view 
of  the  presence  of  "depending  means  to 
support  the  load"  in  all  scales  of  this  class. 

The  general  rule,  as  stated,  as  to  the  ef- 
fect of  a  patentee  striking  out  a  broad  claim 
and  accepting  a  narrow  one,  is  conceded  by 
the  learned  counsel  for  appellant,  but  it  Is 
contended  that  if  an  inyentor  presents  a 
broad  claim  and  strikes  it  out  and  then 
presents  and  obtains  an  equally  broad  claim, 
he  loses  no  right  by  such  action,  and  may 
justly  claim  his  allowed  claim  to  he  a  broad 
one  and  have  relief  accordingly.  But  we 
think  the  action  of  the  department  in  thia 
case  cannot  be  thus  eliminated.  Claim  1, 
as  presented,  had  contained  the  words  "a 
spring- supported  load  pan  supported  from 
said  casing,  and  means  connected  with  said 
pan  and  cylinder  for  rotating  the  cylinder 
as  the  pan  is  lowered  under  pressure,''  and, 
aa  allowed,  there  was  inserted  "a  spring- 
supported,  load-bearing,  and  cylinder- revolv* 
ing  rod  suspended  from  said  casing,  and  con- 
necting means  between  rod  and  computing 
cylinder,  whereby,  by  longitudinal  movement 
of  the  rod,  rotary  movement  is  imparted  to 
said  cylinder,  substantially  as  and  for  the 
purpose  set  forth."  This  limitation  to  spe- 
cific means  ia  certainly  a  narrowing  of  the 
claim. 

It  was  accepted,  as  the  patentee  said,  '*in 
view  of  the  fact  that  the  allowed  claims  ap- 
pear to  cover  the  invention  as  it  would  be 
constnicted  in  practice," 

We  cannot  think  it  was  the  intention  of 
the  department,  after  requiring  the  inser- 
tion of  "a  apring'Supported,  load-bearing,  and 
cylinder-revolving  rod"  and  "connecting 
means  between  rod  and  computing  cylinder** 
to  secure  the  rotary  movement  of  the  inner 
cylinder  as  a  means  of  saving  claim  1,  to 
then  permit  the  claim  to  be  granted  broadly 
in  allowing  other  *  claims*  And  we  believe[Mll 
it  would  be  a  more  reasonable  construction 
of  the  letter  of  the  applicant  to  say  that 
he  reeognized  that  his  invention,  "as  con- 
structed in  practice,"  must  have  read  into  It 
to  sustain  the  claim,  the  specific  means 
shown  for  translating'  the  vertical  move- 
ment of  the  runner  into  the  rotary  move- 
ment of  the  chart  drum,  rather  than  as  sav- 
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ing  a  right  to  construe  a  claim  broadly  as 
including  in  one  claim  what  had  just  been 
refused  in  another. 

It  is  to  be  noted  that  Hayden,  in  his  spec- 
ifications, says: 

"The  spiral  rod  passing  through  the  lower 
ends  of  the  casing,  and  serving,  by  means 
of  its  connection  with  the  two  cylinders,  to 
rotate  the  computing  cylinder,  is  regarded 
as  the  essence  of  this  feature  of  the  inven- 
tion, however,  regardless  of  the  precise  de- 
tails of  connection  between  cylinders  and 
rod." 

In  view  of  the  action  of  the  Patent  Office 
in  this  case  and  the  acquiescence  of  the  ap- 
plicant, considered  also  in  view  of  the  state 
of  the  art,  in  our  opinion  it  is  necessary  to 
have  this  novel  element  of  the  invention 
read  into  them  in  order  to  save  the  claims 
of  Hayden's  patent. 

Conceding  that  this  spiral  rod  and  its  con- 
nections with  the  cylinder  in  the  manner 
and  for  the  purposes  stated  is  a  novel  fea- 
ture in  the  combination,  and  entitled  to  pro- 
tection, it  is  of  that  narrow  character  of 
invention  which  docs  not  entitle  the  pat- 
entee to  any  considerable  range  of  equiva- 
lents, but  must  be  practically  limited  to  the 
means  shown  by  the  inventor.  The  distinc- 
tion between  pioneer  inventions  permitting 
a  wide  range  of  equivalents  and  those  inven- 
tions of  a  narrower  character,  which 
are  limited  to  the  construction  shown, 
has  been  frequently  emphasized  in  the  de- 
cision of  this  court.  Cimiotti  Unhairing 
Co.  V.  American  Fur  Ref.  Co.  198  U.  S.  399, 
40G.  49  L.  ed.  1100,  1103,  25  Sup.  Ct.  Rep. 
697.  and  cases  therein  cited. 

Thus  limiting  the  invention,  we  do  not 
think  the  constniction  of  the  defendant 
amounts  to  an  infrin^jemont.  Its  mechanism, 
by  means  of  which  the  downward  move- 
ment of  the  load  accomplishes  the  rotary 
;622]movement  of  the  cylinder,  consists  *of  a  bar 
which  has  a  rod  extended  upward  and  car- 
rying a  rack  wnich  meshes  with  a  pinion  on 
a  shaft  journaled  in  bearings  on  a  crossbar 
of  the  frame  of  the  machine.  On  this  shaft 
is  a  gear  meshing  with  the  pinion,  secured 
to  an  upright  shaft  journaled  in  bearings  in 
the  frame,  and  projecting  above  it  so  as  to 
receive  a  light  frame  composed  of  cross  arms 
and  a  circular  rim  to  whit-h  the  chart  drum 
is  secured.  The  downward  niovomont  of  the 
load-supporting  hook  causes  the  rack  to 
move  in  the  same  direction,  rotating  the 
horizontal  shaft  by  means  of  the  pinion, 
and  this  movement  is  communicated  by 
moans  of  the  gearing  to  the  upright  shaft 
carrying  the  chart  drum.  The  cylinder-re- 
volving rod  with  its  connections,  which,  as 
we  have  seen,  was  made  an  essential  ele- 
ment to  accomplish  invention  in  Hay  den's 
device,  is  not  found.  The  complainant's  ex- 
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pert  is  of  opinion  that  it  is  showB  fat  tft 
hook  at  the  bottom  of  defendant's  aetlft  ^ 
holding  the  load  pan.  We  cannot  agre^  to 
this  conclusion;  the  hook  is  not  the  cyBs- 
der-revolving  spiral  rod  and  does  not  §g- 
complish  its  function. 

The  court  of  appeals  held  the  sixth  eUa 
void.  We  are  of  opinion  that  it  eumot  bt 
allowed  for  the  broad  claim  ''mechaniim  for 
translating  the  vertical  movement  of  the 
runner  into  the  rotary  movement  of  tk 
chart  drum,"  hut  must  be  limited  to  Hij- 
den's  suspended  rod  with  its  spiral,  eiga- 
ging  with  the  rollers,  or  similar  deviect  on 
the  cylinder,  practically  in  the  manser  tnd  - 
for  the  purposes  shown  by  him.  If  the 
claim  be  thue  limited,  for  the  reasoai  we 
have  already  stated,  the  mecnanism  of  the 
defendant  does  not  infringe. 

We  find  no  error  in  the  decree  rendered  bf 
the  Court  of  Appeals,  and  it  ia  affirmed. 


•JOHN  W.  DUKE,  Mayor,  and  Williim  T.[« 
Walker  et  al.,  Councilmen  of  the  City  of 
Guthrie,  Plffs.  in  Err., 
▼. 

C.  W.  TURNER  and  James  A.  Kirkvsod. 

(See  S.  C.  Reporter's  ed.  823-68.) 

Limitation  of  actions — numdamiis. 

1.  A  proceeding  in  mandamus  eauokll 
deemed  to  be  governed  bv  the  linititiotf 
prescribed  by  Okla.  Code,  f  i  18,  2S,  fordfi 
actions,  in  view  of  the  proviaion  of  I  Mrf 
such  Code,  that  pleadings  in  numdaBSiin 
to  be  construed  and  may  be  amended  ladii' 
sues  joined  and  the  proceedings  had  ia  tki 
same  manner  as  in  a  civil  action,  nd  d 
the  declaration  in  §  687.  that  writs  of  Ml* 
damns  may  not  be  issued  where  tbiif  b  > 
plain  and  adequate  remedy  in  the  oidiiify 
course  of  law. 

Limitation  of  actions — iinnflauiui   liclM 

2.  Afandamus  to  compel  the  Itfy  if  * 
tax  to  satisfy  municipal  warrants  will  v^ 
be  refused  <m  the  theory  that  the  iM^ 
have  slept  upon  their  rights  for  aa  oaiii' 
sonabic  time,  to  the  prejudice  of  tkc  ri|M> 


of  respondents,  or  of^  other  intersitrfjg    { 

rraaU  hi«* 


sons,  where,  in  some  form,  legal , 

for  the  collection  of  these  wamiU 
been  prosecuted  by  various  holders  in  iw 
ent  courts  up  to  the  oommencemcat  of  ^ 
mandamus    proceedings,    withont   '     ' 
results. 

[No.  178.1 


Note. — ^As   to   laches   as  a 

notes  to  Hammond  v.  Hopkiaa,  II  L  ■• 
r.  S.  135;  Felix  v.  Patrick,  96  L.  sd.^^ 
720:  Middletown  ▼.  Newport  HosiM  ^ 
L.R.A.  191 ;  Calhoun  ▼.  Delhi  ft  Si  B.  Ok 
8  L.R.A.  248;  Coifey  v.  EmiA  M  Lli 
125;  Pratt  ▼.  Carroll,  S  L.  cdTn.  &  tff 
and  Abraham  ▼.  Ordway,  S9  U  si  IL  ^ 
1037. 
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lary  24,  25,  190T.    Decided  Feb- 
ni&ry  25,   190T* 

R  to  the  SupTeitie  Court  of  tbe 
f  of  Oklahoma  to  review  a  judg- 
affirxQ^d  a  judgiDent  of  the  Dis^ 
of  Logan  County,  in  that  terri- 
ing  mandamns  to  eompel  the 
L  to  i&tisfy  municipal  warrants. 

ma«  below,  14  Okla.  284,  79  Fac, 

are  stated  in  the  opinion* 
Eiistoa  argued  the  cause,  and, 
i.  L.  E.  Fajson,  William  R 
mt&  Hepburn,  and  Laurence  & 
i  a  brief  for  plaintiffs  in  error- 
It  Dale  argued  the  cause^  and, 
.  G-  C.  Bierer,  filed  a  brief  for 
in  errcr. 

ce  Day  delivered  the.epinloa  oi 

aal  action  waa  a  proceeding  in 
commenced  in  the  district  court 
iunty,  Oklahoma  tarritoiy,  July 
'  Turner  and  Kirkwood  against 
and  councHmen  of  the  city  of 
be  petitioners  obtained  a  writ  of 
in  the  diatrict  eourt  to  compel 
sials,  for  the  payment  of  oertaiti 
>  levy  a  taac  upon  the  proper uV 
residing  in  tbe  territory  covered 
former     "provisional     govem- 

known  as  Qufcbrie  proper,  East 
est  Guthrie,  and  Capitol  Hill, 
d  rn  the  citv  of  Gutlirie. 
r rants  were  issued  in  pursuance 
1  aet  of  the  territorial  Jegisla- 
red  December  M,  1800.  1  Wil- 
:  Annu-  SUt.  2UK  261.  This  act 
ibject  of  consideration  in  this 
ilidity  was  sustained,  and  its  hi s- 
;  found  in  Guthrie  Nat,  Batik  v. 
3  U.  S.  528,  43  L.  ed.  7m.  19 
•p.  513.    The  act  is  set  forth  in 

of  the  report  of  that  case  at 
d.  at  p,  797.  Sup.  Ct.  Rep.  at  p- 
nr rants  sued  uprm  are  seventeen 
*,  all  bearing  the  date  of  July  1, 
maturing  in  various  years,  frtim 
94,  to  July  1,  IfinS,  inclusive, 
ants  are  in  the   following  form: 

f  the  city  of  Guthrie,  Oklahoma 
territory. 
No,  6. 
►f  tbe  city  of  Guthrie : 
•  after  date  pay  to  tho  order  of 

Cunningham,  reeeiver  National 
irie,  the  sum  of  Hvp  hundred  and 
md    15.100   dollars   with   interest 

the  rate  of  R  per  centum  per 
m  June  3,  1S91,  from  any  moneys 


which  shall  arise  from  spedaj  levy  for  tbe 
payment  of  city  warrants  issued  under  tfie 
provisions  of  chapter  No.  14,  of  tbe  Statutes 
of  Oklahoma,  providing  for  the  paynifii  1  of 
indebtednesa  of  the  provisional  goveiTunents 
of  the  cities  of  Guthrie,  East  Guthrie,  Wegt 
Guthrie,  and  Capitol  Hill,  upon  the  sub* 
diviiioQ  of  Guthrie  known  as  East  Guthrie* 

By  the  order  of  tbe  dty  council,  July  l, 
1893. 

A.  M.  McEIhinnej,  Major. 

Attest:  K  G.  MilHkeo,  City  Clerk. 

Tbe  supreme  eourt  of  tbe  territory  pro^ 
eeded  its  opinion  with  the  foltowing  state- 
ment : 

"This  is  the  third  time  that  these  waF- 
rants  have  been  brought  before  this  court. 
W.  H*  Gray,  receiver  of  the  National  Bank 
of  Guthrie,  and  successor  to  Harper  S.  Cun- 
ningham, on  the  Ttb  day  of  September,  I  SOS, 
commenced  a  mandamus  proceeding;,  iden- 
tical with  this,  in  the  district  court  of  Lo^ 
gan  county,  for  the  purpose  of  eotnpelling 
the  then  mayor  and  councilmen  of  the  city 
of  Guthrie  to  levy  a  tax  to  provide  a  fund 
for  the  payments  of  the^e  warrants  j  the 
district  court  allowed  the  writ,  but  the  case 
was  appealed  to  this  courts  and,  on  the 
twelfth  day  of  February p  1897,  was  reversed. 
|5  Okla,  188,  48  Pac.  108,}  After  this  re- 
versal nothing  whatever  was  done  by  tbe 
holder  of  these  warrants  in  the  way  of  tak- 
ing any  steps  toward  collecting  them  for 
more  than  four  years  •thereafter.  But  after [627 J 
the  decision  in  the  case  of  the  Guthrie^ Nat. 
Bank  v,  Guthrie  was  rendered  in  the  Su- 
preme Court  of  the  United  States  [173  U.  S. 
528,  43  L.  ed.  796,  19  Sup.  Ct  Rep.  513] 
the  holders  of  these  warrants  who  bad  lain 
dormant  during  the  years  made  another 
move.  The  old  case  of  Gray  v.  Martin,  after 
it  had  been  reversed  and  remanded,  had  been 
dropped  from  tlie  docket,  and  on  the  2Sth 
day  of  June,  1901,  Turner  and  Kirkwood 
filed  their  motion  aa  the  successors  in  in- 
terest of  Gray,  to  have  tbe  case  redocketed, 
and  also  filed  on  the  same  day  an  iippli- 
ration  to  have  the  case  revived  in  their 
names,  as  the  successors  in  interest  of 
nriy,  and  on  the  same  day  they  filed  their 
motion  to  dismiss  said  action*  which  motion 
\V3S  sustained,  and  the  case  dismissed. 
Shortly  after  the  dismissal  of  the  original 
mandamus  case  Turner  and  Kirkwood 
brought  suit  afraiiwt  the  city  of  Guthrie 
upon  these  same  warranto,  wherein  a  judg- 
ment against  the  city  for  the  amount  of  tha 
warrants  was  prayed  for;  they  failed  in  this 
suit  in  the  district  court  and  appealed  to 
thp  supreme  court>  where  the  judgment  of 
the  lower  court  was  affirmed.  [13  Okla.  28, 
73  Pac.  2S3.1 

"On  the  23d  day  of  July,  1903,  after  thi 
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final  deeisioii  in  this  court  in  the  case  of 
Turner  ▼.  Guthrie,  this  mandamus  proceed- 
ing was  oommenoed  against  the  mayor  and 
eouncilmen^  the  same  being  in  all  respects 
similar  to  and  identical  with  the  original 
mandamus  proceeding  brought  by  W.  H. 
Gray,  receiver,  upon  the  same  warrants  in 
1895.  The  return  and  answer  of  the  alter- 
native writ  sets  forth  the  same  defense  as 
was  alleged  in  the  return  to  the  proceedings 
brought  by  Gray,  receiver,  and  also  alleges 
the  bar  to  the  action  of  the  statute  of  lim- 
itations. Trial  was  had  before  the  court, 
wherein  it  was  agreed  that  the  allegations 
set  forth  in  the  fourth  answer  or  return  of  the 
defendants  to  the  alternative  writ  are  true, 
and  which  show  the  facts  substantially  as 
above  set  forth.  Thereupon  the  court  ren- 
dered judgment  for  the  plaintiffs  below,  and 
allowed  a  peremptory  writ  of  mandamus 
[628] against  plaintiffs  in  error  *from  which  judg- 
ment and  final  order  the  plaintiffs  in  error 
appeal  to  this  court"  [14  Okla.  286,  78 
Pac.  108.] 

The  supreme  court  of  the  territory  af- 
firmed the  judgment  of  the  district  court 
upon  the  ground  that  the  statute  of  limi- 
tations, which  is  also  the  defense  made  in 
the  case  upon  which  the  decision  of  the 
appeal  to  this  court  turns,  did  not  begin  to 
run  in  favor  of  the  municipal  corporation 
upon  the  obligation  evidenced  by  the  war- 
rants until  the  municipality  had  provided 
funds  by  which  payment  could  be  made. 

The  authorities  are  much  in  conflict  as  to 
whether  a  statute  of  limitations,  witnout 
express  words  to  that  effect,  governs  a  pro- 
ceeding in  mandamus  as  though  it  were  an 
ordinary  civil  action.  Some  of  the  cases 
hold  that  the  statute  of  limitations  applies 
which  would  govern  an  ordinary  action  to 
enforce  the  same  right. 

Other  cases  hold  that  the  statute  of  lim 
itations  does  not  apply  as  it  would  to  or- 
dinary civil  actions,  but  the  relator  is  only 
barred  from  relief  where  he  has  slept  upon  his 
rights  an  unreasonable  time,  particularly 
when  the  delay  has  been  prejudicial  to  the 
rights  of  the  respondent.  The  cases  pro  and 
con  are  collected  in  a  note  to  S  30b,  High 
on  Extraordinary  Legal  Remedies,  3d  ed. 

The  question  is  not  a  new  one  in  this 
court;  it  was  under  consideration  in  Chap- 
man V.  Douglas  County,  107  U.  S.  348.  27 
L.  ed.  378,  2  Sup.  Ct.  Rep.  62.  That  case 
was  a  bill  in  equity  filed  September  10,  1877, 
to  compel  the  county  of  Douglas  to  surren- 
der possession  of  two  certain  tracts  of  land 
to  which  the  county  had  acquired  title 
through  deed  made  by  Chapman,  March  5, 
1859,  or,  in  case  the  county  elected  to  re- 
tain and  hold  the  land,  that  it  be  compelled 
to  pay  the  reasonable  price  and  value  there- 
of to  the  complainant.  The  land  had  been 
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ooQTeyed  for  a  ''poor  farm."    Hw 
made  a  payment  on  the  land  and  gpw  i6» 
notes,  secured  fay  mortgage,  payable  in  o^ 
two,  three,  and  four  years.  Afterwards  the  i^ 
preme  court  of  the  state  decided  tbat»  *^ 
the  purchase  of  lands  for  such  a  purpose^ 
county  could  not  be  bound  to  pay  the  p^ 
chase  money  at  any  'specified  time  or  to    ^ 
cure  it  by  mortgage  upon  the  land,  bnt  ^^ 
limited  to  a  payment  in  cash  and  to    ^ 
levy  of  an  annual  tax   to  create  a  ft|^ 
wherewith  to  pay  the  residue.     The  moim 
remaining    unpaid,    the   bill    was   filed  (t 
equity  <for  the  purpose  above  stated,   la  cm. 
sidering  the  nature  of  the  relief  and  (If 
applicability  of  the  statute  of  limitstfasi 
Mr.    Justice    Matthews,    speaking  for  ttt 
court  (p.  355,  L.  ed.  p.  381,  Sup.  Ct  BipL 
p.  68),  said: 

"And  if  in  such  cases  a  proceediq|  ii 
mandamus  should  be  considered  to  be  thi 
more  appropriate,  and,  perhaps,  the  9^ 
effective,  remedy,  it  also  is  not  embneri  to 
the  statute  of  limitations  prescribed  fOff* 
ally  for  civil  actions.  The  writ  asysdl 
be  refused  when  the  relator  has  slept  ipM 
his  rights  for  an  unreasonable  time,  ssd  » 
pecially  if  the  delay  has  been  prsjndieil  ^ 
the  defendant,  or  to  the  rights  of  other  pfl" 
sons,  though  what  lachea,  in  the  asserteef 
a  clear  legal  right,  woold  be  sttflleiat  ti 
justify  a  refusal  of  the  remedy  by  Bude^ 
mus,  must  depend,  in  a  great  meassn-  * 
the  character  and  odrcumstaneea  of  tke  y•^ 
ticular  case.  Chinn  t.  Trustees,  3!  Olb 
St.  236;  Moses,  Mandamus,  19a  Until 
no  statute  of  limitations  in  Kebrasks  iffU' 
cable  to  that  proceeding." 

It  will  be  observed  that  the  leaned  j** 
tice  refers  in  the  citation  Jnst  |{ini  ^ 
Chinn  v.  Trustees,  supra,  and  Moe«  * 
Mandamus,  190.  In  that  treatise  the  ii- 
thor  gives  his  preference  tor  the  ttff^ 
rule,  that  the  party  should  infftr  no  wx^ 
sonable  delay  in  the  opinion  and  diieicti* 
of  the  court,  as  more  Just  and  eqnitsUi  thM 
the  rule  countenanced  fay  aone  of  tkt  Aa>^ 
ican  cases. 

The  case  of  Chinn  ▼.  Tnuteei,  m^  \ 
holds  that  under  the  Ohio  Obda  thift  ii>* 
strict  limitation  as  to  the  time  wbcitb  • 
writ  of  mandamus  may  be  oMalaed.  Bid  til 
case  is  directly  In  point,  owiqg  to  the  df^ 
lanty  of  the  Codes  of  Ohio  and  Oklslea*' 

The  statute  of  limiUtion  relied  spos  ^ 
the  case  at  bar  is  the  three  yean'  Vi^ 
tion,  contained  in  second  paragrspk.  I  '^ 
Oklahoma  Code,  9  Wlleoa*0  Ber.  ft  Ai>^ 
SUt.  973,  976,  as  to  atatatoiy  UiUH^ 
and  f  23,  reguUting  the  time  •forlhit^^ 
fanning  of  a  new  actii  i  to  one  yesr  ^ 
reversal  or  failure  oi  a  formtf  a^ 
These  sections  in  article  S,  TIom  oC  0^ 
meneing  Civil  Aetioii%**  are  •■  WleM: 
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'See.  18.  CitH  ^ctioiiB,  other  than  for  the 
overy  of  rea-l  property,  can  only  be 
Ught  within  the  following  periods,  after 

eau5e  of  action  shall  ha^ve  accrued,  and 
,  afterwards^ 

'FiraL  Within  fiv^  years,  an  action  upon 
r  eontr&ct,  agreement^  or  promiBe  in 
Iting, 

*Second,  Within  three  years,  an  action 
on  a  contract  not  in  writing,  express  or 
plied;  an  action  upon  a  HaMlity  created 

itatute  other  than  forfeiture  or  penalty. 

'*Sec,  23.  If  any  action  be  commenced 
itbin  due  time,  and  a  judgment  thereon 
r  the  plaintiff  be  reversed,  or  if  the  plain- 
E  fail  in  auch  action  otherwise  than  upon 
a  ro^ritsT  wid  the  time  limited  for  the 
ime  shall  have  expired,  the  plaintiff,  or,  if 
E  die  and  the  cause  of  action  survive,  his 
spwsentativeSt  may  commence  a  new  action 
itbin  one  year  after  the  reversal  or  fail- 
re" 

The  limitation  to  three  years,  said  to  be 
pplieahle  here,  is  upon  an  action  created 
y  ttatute  other  than  forfeiture  or  penalty  j 
ut  this  language  is  in  a  section  limiting 
\iil  actions  other  than  for  the  recovery  of 
ttl  property }  and  the  language  used  in  § 
t  bas  reference  to  actions  of  like  character. 
Tbe  proceeding  in  mandamua  is  regulated 
i  article  33,  Oklahoma  Code,  2  Wilson's 
*t.  i  Anjio.  Stat.  1130.  That  the  proceed- 
If  is  not  regarded  as  a  civil  action  is  shown 
i|0^,  Code,  2  WilBOn^B  Bev.  &  Anno.  Stat. 
i3l,  which  provide!  that  pleadings  are  to 
\  const med  and  may  be  amended  in  the 
Jae  manner  '*aB  pleadings  in  a  civil  ae- 
>n/*  and  issues  joined,  tried,  and  the  p ro- 
llings had,  *4n  the  same  m^inncr  fts  in  a 
^I  action/'  The  Oklaboma  Code  { |  687  ) 
>o  declarw  that  writs  of  mandamus  may 
t  be  iaaued  where  there  is  a  plain  and  ade- 
fcte  remedy  in  the  ordinary  course  of  the 

V, 

In  Chimi  t,  Tmateea,  ubi  supra.  Judge 
>tt,  delivering  the  opinion  of  the  Ohio 
Jreme  court,  aaid: 

^•'The  Code  of  Civil  Procedure  limits  the 
ie  within  which  an  action  can  be  brought 
"On  a  liability  created  fay  statute,  other 
Lti  a  forfeiture  or  penalty,'  to  abc  years. 
4.  This  provision  is  found  in  title  2  of 
^  Code,  the  object  of  which  is  to  define  and 
Scribe  *the  time  of  commencing  civil  ac- 
ns.'  The  civil  action  of  the  Code  is  a 
*3titute  for  all  aucb  judicial  proMcdlngs 

prior  thereto,  were  known  either  as  ac- 
tu  at  law  or  suits  in  equity  §  3*  By 
1,  the  limitations  of  thia  title  are  express- 

eonfined  to  civil  actions.  But  proceed- 
5s  in  mandamus  were  never  regarded  as 

action  at  law.  or  a  iiuit  in  Bquity,  and 
''  n*>t,  therefore,  a  civil  action  within  the 
'4  U.  S. 


meaning  of  the  Code,  Mandamui  is  an  ei- 
traordmary  or  supplementary  remedy, 
which  cannot  be  resorted  to  if  the  party  ha« 
any  adequate,  specific  remedy.  The  Code 
provides  for  and  regulatea  this  remedy,  but 
does  not  recognize  it  aa  &  civil  action." 

This  language  ia  no  less  applicable  to  the 
Oklahoma  Code.  The  proceeding  in  manda- 
mus fs  not  a  civil  action,  and  therefore  not 
within  the  terma  of  the  statute  of  limita- 
tions. 

Following,  then,  the  rule  recognized  and 
approved  in  Chapman  v.  Douglas  County, 
supra,  the  question  is,  Should  the  writ  be 
refused  because  the  relator  bae  slept  upon 
his  rights  for  an  unreasonable  time,  and  has 
the  delay  caused  prejudice  to  the  defendant, 
or  to  the  rights  of  other  interested  persons  T 

We  perceive  nothing  in  the  record  to  war- 
rant that  conclusion.  Gray,  as  receiver  of 
the  National  Bank  of  Guthrie  and  auccesaor 
of  Cunningham,  to  whom  the  warrants  were 
payable,  on  September  7,  1S95,  began  a 
suit  in  mandnmus  in  Logan  county^  Okla- 
homa. He  prevailed  in  that  court.  The 
case  wag  reversed  on  Fehruary  12,  18D7,  by 
the  supreme  court  of  the  territory  (5  Okla. 
18S,  4S  Pac.  lOQ),  and  was  remanded  and 
reflled  in  the  district  court,  April  7,  1807. 

T!ie  validity  of  the  act  was  in  controver- 
sy in  the  case  of  Guthrie  Nat,  Bank  v.  Guth- 
rie, and  auitained  in  this  court,  April  8, 
1S99  (173  U.  a  528,  43  L.  ed.  796,  19  Sup. 
Ct.  Eep.  513  h  re  versing  the  supreme  court 
of  the  territory,  < 

*0n  the  28th  day  of  June,  1001,  Turner  [BBIJ 
and  Kirk  wood,  as  the  succeseors  in  inter- 
eat  to  Gray,  having  purchased  the  warrant*, 
as  they  a!  lege  ^  on  January  5,  1001,  tiled 
their  motion  to  dismiss  the  original  action, 
which  was  sustained.  They  then  fon  June 
28,  1901)  brought  suit  against  the  city  of 
Guthrie  for  judgment  upon  the  warrants 
against  the  city,  in  which  they  failed  in  the 
district  court,  and  on  appeal  to  the  supreme 
court,  that  court  holding  that  the  remedy, 
if  any,  was  by  mandamus.  13  Okla,  25,  73 
Pac.  283.  On  the  23d  day  of  July,  1^03, 
this  mandamus  proceeding'  was  begun* 

These  facts  do  not  disclose  any  laches  in 
asserting  their  rights  such  as  would  bar  the 
right  to  obtain  a  writ  of  mandaraua,  nor 
rloes  it  appear  that  the  municipal  corpora^ 
tion  has  been  in  anywise  prejudiced  by  the 
fielay.  In  some  form  legal  warfare  seems  to 
have  been  wa^ed  for  the  collection  of  these 
warrants  by  various  liolders  in  different 
courts  without  beneficial  results  until  the 
present  action. 

While  we  do  not  put  our  decision  upon 
the  same  grounds  as  the  Supreme  Court  of 
the  territory,  we  think  its  conclusion  was 
right,  and  ita  judgment  will  be  affirmed.  [ 
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J.  T.  SMITHERS,  Plflf.  in  Err., 

r.  SMITH,  S.  A.  Greer,  R.  a  Reagan,  et  al. 

(See  S.  C.  Reporter's   ed.   632-646.) 

Courts  —  jurisdiction  of  circuit  court  — 
amount  in  dispute. 

1.  Plaintiff's  allegations  of  value  gov- 
ern in  determining  the  jurisdiction  of  a  Fed- 
eral circuit  court  except  where,  upon  the  face 
of  his  own  pleadings,  it  is  not  legally  possi- 
ble for  him  to  recover  the  jurisdictional 
amount,  or  where  such  allegations  are  fraud- 
ulently made  for  the  purpose  of  creating 
the  jurisdiction. 

Courts  —  jurisdiction  of  circuit  court  — 
amount  in  dispute. 

2.  A  suit  for  the  recovery  of  land  of  the 
alleged  value  of  $5,000.  and  for  $2,000  dam- 
ages for  its  detention,  cannot  be  dismissed 
by  a  Federal  circuit  court,  acting  under  the 
authority  of  the  act  of  March  3,  1875  (18 
Stat,  at  L.  470.  chap.  137,  U.  S.  Comp. 
Stat.  1901,  p.  511)  §  5,  as  not  really 
and  substantially  involving  a  dispute  or 
controversy  properly  within  its  jurisdiction, 
because,  after  hearing  evidence,  the  court 
is  satisfied  that  the  defendants  did  not  act 
jointly,  as  plaintiff  alleged  and  defendants 
denied,  and  that  the  land  taken  and  held  by 
each  defendant  was  of  less  value  than  $2,- 
000,  since  in  so  deciding  the  court  did  not 
determine  a  jurisdictional  fact,  but  an  es- 

■  sential   element  of  the  merits,  upini   which 
the  parties  were  entitled  to  the  finding  of  a 
'  jury. 

[No.  138.] 

Submitted  December  21,  lOOC.    Decided  Feb- 
ruary 25,  11K)7. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District 
of  Texas  to  review  a  judgment  dismissing 
an  action  for  the  recovery  of  land  and  for 
damages  for  its  detention  on  the  ground  that 
the  jurisdictional  an;(»unt  was  not  involved. 
Reversed  and  remanded  for  further  proceed- 
ings. 

Statement  by  Mr.  Justice  Moody: 
The  plaintiff  in  error,  a  citizen  of  New 
York,  brought  in  the  circuit  court  for  the 
northern  district  of  Texas  a  petition  to  try 
the  title  to  1.280  acres  of  land,  against  ten 
defendants,  citizens  either  of  Texas.  Ken- 
tucky, or  Illinois.  Six  of  the  defendants 
were  warrantors  of  the  plaintiff's  title,  and 
questions  arising  as  to  them  are  not  ma- 
terial here.    The  petition  alleged  that  upon 

Note. — On  ^the    jurisdiction    of    Federal 

courts  as  affected  by  the  amount  in  dispute 

— see  notes  to  Rich  v.  Bray,  2  L.R.A.  225; 

Auer  T.  Lombard.  19  C.  C.  A.  75;  and  Ten- 

•*^'«-«r  Shoe  Co.  ▼.  Roper,  36  C.  C. 


January  15,  1902,  ''the  defendants  Reegmi 
Smith,  Greer,  and  Deven  unlawfolly  enten 
upon  said  premises  and  diipoweeeed  plaii 
tiff  thereof,  and  have  since  that  date  unlai 
fully  withheld  from  the  plaintiff  the  poi 
session  thereof,  to  his  damage  $2,000.00; 
that  the  plaintiff's  title  was  deriyed  b, 
mesne  conveyances  from  two  patents  of  s^ 
joining  lots  of  land,  known  respectiTely  s 
survey  27  and  surrey  91 ;  that  prior  to  plaii 
tiff's  acquisition  of  title  the  two  surrey 
were  circumscribed  by  a  fence  2  miles  loq 
and  1  mile  wide,  making  a  single  tract  « 
land  of  those  dimensions;  that  the  value 
the  land  was  $5,000,  and  that  the  defendsi^ 
have  destroyed  fences  and  other  impnr> 
ments  and  thereby  damaged  the  plaintiff 
the  sum  of  $2,000 ;  and  prayed  posseisioi^ 
the  land,  and  damages. 

The  answer   of  Reagan  alleged  that 
was  the  owner  of  part  of  the  land  deseril^ 
in  the  petition  by  a  title  separate  and  k 
dependent  from  the  other  defendants;   ibtt 
his  land  is  inclosed  by  a  fence  and  in  hk 
possession;   that  he  disclaims  title  to  tht 
remainder  of  the  land  claimed;  thst  ttt 
allegation  in  the  petition  that  he  entcni 
upon  any  other  than  his  own  land  wti  m- 
true,  "and  made  with  the  intent  to  confer 
*upon   this  court  jurisdiction  over  Un;'[C 
that  the  value  of  the  land  which  he  enteifd. 
is  in  possession  of,  and  claims  is  len  tku 
$800,  and  asked  that  the  suit  abate  u  ti 
him. 

Treating  the  foregoing  answer  as  a  phi 
in  abatement.  Reagan,  without  wairkg  it 
further  answered,  disclaiming  as  to  ptrt  ^^ 
the  land  claimed  in  tlie  petition  and  pkif 
ing  the  general  issue  as  to  the  remtii^ 

The  answer  of  Greer  was  substantisUj ' 
same,  except  that  the  yalue  of  the  lasdv 
which  he  entered  and  was  posseaicd  of 
alleged  to  be  less  than  $600.   Greer  fv 
answered,    alleging    the    pendency  ii 
courts  of  the  state  of  an   action  1 
title  to  recover  of  S.  A.  Greer,  a  dcfr 
in  the  case  at  bar,  one  T.  Smith  and 
the   title    and   possession   of   the  If 
scribed  in  the  petition  in  the  ease  ' 
and  praying  that  the  cause  await 
termination  of  the  cause  in  the  iti 
The  answer  of  Smith  contained  Ihf 
legation  with  regard  to  the  pcndcf 
action  in  the  state  court  as  that 
disclaimed  as  to  part  of  the  lan^ 
in  the  petition,  and  pleaded  tha 
sue  as  to  the  remsinder.     Dev 
answer. 

More  than  a  year  after  tht 
foregoing  pleadings  were  filed 
filed  what  wss  entitled  Tint 
iginal  petition."  In  it  Lea,  aJ 
of  Texas,  was  named  m  aa  / 
fendant.    The  amendment  mi 
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fttuatiAlIj  like  the  original  petition^  exc^ept 

tJiflt  it  alleged  that  "the  defendants  Reagan, 

Smith,  Greer,  Lee,  and  Deven  together  vin- 

Iftwfullj  entered  upon  said  premises  and  d\^- 

pQiiaased  plaintiff  thereof,"  and  tbat  **&]\ 

of  i&id  defeiidantB  have  jot  nil  j  taken  poises- 

slot)  of  plAintiff'a  said  landr'  that  tbe  pUiin- 

tif  liiAs  acquired  title  to  land  by  tlie  statute 

of  limitationB,  and  that  the  a(?tion  i9  one  to 

fid  &od  determine  the  boundari(?=(,  wkicli  are 

uecertain,  and  that  "the  entire  land  is  the 

subj^-matter   of    this    controversy    aa   he- 

tween  the  plaintiff  and  each  and  all  of  said 

defeadanta/' 

SubatquenOy  L«e  answered,  alleging  that 
he  wn*  the  owner  of  part  of  the  land  de- 
US]  strtbed  In  plaint! jTs  petition  by  &  title  *.^epa- 
wte  and  independent  from  that  of  the  other 
defendants,  and  with  respect  to  that  he 
pleads  the  general  issne^  and  disdaiins  as 
to  the  remainder.  The  answer  also  alleged 
tliBt  the  matter  in  controversy  did  not  ex- 
eeid  ihe  sum  of  $2,00Q,  and  that  ^'the  claim 
^f  pl&iDtiff  as  set  forth  in  his  petition  as 
tQ  the  Tnlue  of  said  land,  improvements^ 
retits,  and  damages,  exceeding  $2^000,  has 
Wa  fraudulent! J  alleged  with  the  intent 
and  purpose  to  confer  jurisdiction  upon  this 
honorable  courts  when  in  truth  and  in  fact 
no  such  jurisdiction  existed,  beeause  the 
Tnatt^T  in  eontroversy  is  of  less  than  $2^000 
ia  value/* 

^tibsse'iitpntlj  Sfiiith  amended  his  answer 
M  alleged  that  he  was  the  owner  and  in 
I  po«w<sJqti  of  443  acres  of  the  land  described 
^^  plniiitilT*!^  petition,  whieh  wtis  of  the 
.  value  f*i  $!.500,  and  disclaimed  as  to  the  re- 
'nainder.  He  also  alleged  that  the  valuation 
pushed  by  the  plaintiff  on  the  land,  and  the 
pl^untlfTs  allegation  that  "he  and  S.  A. 
^feer  jointty  took  possession  of  said  lands." 
^'U  "fraudulently  claimed  and  alleged  for 
^ne  intent  and  purpose  of  conferring  juris- 
diction upon  this  honorable  court,  when  in 
^^uth  and  in  fact  no  such  jurisdiction  ex- 
^^^^.  because  the  whole  matter  in  eontro- 
^^m  IB  and  \4  as  of  less  value  than  |2,000." 
3^  further  alleged  that  the  controversy  had 
"^  ajijudicated  in  the  state  court.  The 
VIhs  to  the  jurisdiction  were,  on  motion 
^1  tlj?  defendants,  tried  by  the  judge,  jury 
being  waived,  who  found  that  *'the  pleo^ 
^'  i^ch  of  the  said  defendants  Reagan,  L^e^ 
^^ith,  and  Greer  is  fully  proved  and  suii- 
^^^n?il,  and  that  this  court  has  no  juris- 
^'<:tion  over  the  subject  matter  in  dispute," 
**^<^  flismissed  the  action  for  want  of  juria- 
"^^^^tion.  A  writ  of  error  was  allowed  "solely 
ypon  the  question  of  jurisdietion,"  the 
judgfe^  certifying  that  no  other  que^ttion  was 
'^ftij  transmitted  the  record  containing  a 
**'^1  o!  exceptions  to  this  court, 
Tlie  bill  of  exceptions  shows  that  it  waa 

*6"t-ea'  llmt  the  pialiitlll  uwued  the  two  sUr- 
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veys,  91  and  27|  containing  1^230  acres,  of 
a  value  much  exceeding  |2,0Q0|  that  Lee 
owned  seetion  32,  Reagan  section  31,  Smith 
section  2%,  and  Greer  *aection  90,  all  of  whichl  6S9] 
were  adjoining  sections  and  surrounded 
three  sides  of  the  plaintiff's  land.  The  dis- 
pute cqncemed  the  situation  of  the  bounda- 
ries. As  the  defendants  claimed  the  boundA^ 
ries,  they  o^tied  1,014  acres  of  what  the 
plaintiff  claimed  to  he  his  land,  which,  when 
he  acquired  it.  was  inclosed  by  a  fence  in 
one  parcel  of  1,2 BO  acres.  Of  the  1^014  acres 
taken  from  the  land  claimed  by  plaintiff, 
Lee  claimed  90*  Reagan  288,  Smith  443,  and 
Greer  187.  The  evidence,  which  is  reported 
in  full  in  the  bill  of  e.xceptions,  shows  the 
following  facts*  In  1892,  before  any  of  the 
defendants  appeared  elmming  title,  the 
1,280  acres  ^jJalmed  by  the  plaintiff  was 
inclosed  as  one  parcel  by  a  substantial  fence, 
and  was  known  as  the  Pendleton  pasture. 
Subsequently  the  pin  in  tiff  acquired  title  to 
the  Jticlosed  land.  Smith  pulled  down  part  ' 
and  Reagan  another  part  of  the  Pendleton 
pasture  fence,  and  Smith  and  Greer  escb 
pastured  their  cattle  throughout  the  Pendle- 
ton pasture- 
Mr.  David  T.  Bomar  sumbitted  the  cause 
for  plaintiff  in  error.  Mr.  Frank  E.  Dycus 
was  on  the  brief: 

A  joint  trespass  by  the  defendants  upon 
the  incloaed  lands  of  the  plaintiff  author- 
is£ed  an  action  by  the  plaintiff  to  join  all  of 
the  defendants  In  one  suit. 

dreer  v.  Mczes,  24  How.  208^  16  L,  ed- 
^61;  Louisville  ^e;  K.  R,  Co.  v.  Smith.  03 
a  a  A.  1,  128  Fed.  5;  McQuire  v.  Pensacola 
Citj  Co.  44  C.  a  A.  670,  105  Fed.  679;  1 
Pom.  Eq.  Jur.  §§  145-273. 

The  right  to  fix  and  establish  the  boun- 
daries of  the  entire  1,280  acres  being  tha 
object  of  the  suit,  ns  to  each  and  all  of 
the  defendants,  the  value  of  the  entire  tract 
is  the  matter  in  dispute. 

Louisville  &  1^.  R,  Co.  v.  Smith,  supra; 
Muncy  v.  Mnttfield  fTex.  Civ.  App.J  40  S. 
W.  346. 

A  disclaimer  by  the  defendants,  or  either 
of  them,  does  not  take  away  the  jurisdic- 
tion of  the  court,  which  is  fi.^ed  by  the 
claim  of  the  demandant 

Green  v.  Liter,  8  Craneh,  230,  3  L.  ed. 
545;  Way  v.  Clay,  140  Fed.  355;  McGuire 
V.  Pensacola  City  Co.  supra. 

Wlierc  the  circuit  court  dismisses  a  case 
for  Inck  of  jurisdictional  value,  the  evidence 
on  which  that  conclusion  is  reached  must  be 
shown  of  record  to  a  legal  certainty.  Th« 
lack  of  jurisdiction  must  clearly  iippear, 

Barry  v.  Edmunds,  116  U.  S.  553,  29  Ll 
ed.  730,  6  Sup,  Ct.  Rep.  501;  Wetmore  y. 
Rymer,  169  LL  S.  115,  42  L.  ed.  682,  IS  Sup. 
Ct.  Rep.  29$;  Put  in-Bay  Waterworks  Light 
6l  R.  Cu.  v.  Kyari,  ISI   U.  S.  400,  46  L.  ed. 
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927,  21  Sup.  Ct.  Bep.  709;  Gage  ▼.  Piimpelly, 
108  U.  S.  164,  27  L.  ed.  068,  2  Sup.  a.  Rep. 
890. 

The  Supreme  Court  will  look  into  the 
facts,  review  the  evidenoe,  and  determine 
whether  it  supports  the  action  of  the  cir- 
cuit court  in  dismissing  the  case  for  lack 
of  jurisdiction. 

Wetmore  v.  Rymer,  supra;  Steigleder  v. 
McQuesten,  198  U.  S.  141,  49  L.  ed.  986,  25 
Sup.  Ct.  Rep.  616. 

The  jurisdiction  of  the  circuit  court  is 
fixed  by  the  matter  in  dispute  at  the  date 
of  the  decree  rendered  in  that  court. 

Knapp  V.  Banks,  2  How.  74,  11  L.  ed. 
184;  Keller  v.  Ashford,  133  U.  S.  610,  33 
L.  ed.  667,  10  Sup.  Ct.  Rep.  494;  Massachu- 
setts Ben.  Asso.  v.  Miles,  137  U.  S.  689,  34 
L.  ed.  835,  11  Sup.  Ct.  Rep.  234. 

It  is  sufficient  to  give  jurisdiction  to  the 
court  that  it  had  jurisdiction  at  the  time 
the  decree  was  rendered;  and  it  is  imma- 
terial how  long  before  that  time  its  juris- 
diction had  attached. 

Washer  v.  Bullitt  County,  110  U.  S.  558, 
28  L.  ed.  249,  4  Sup.  a.  Rep.  249;  Pacific 
R.  Co.  v.  Ketchum,  101  U.  S.  289,  25  L.  ed. 
932;  First  Nat.  Bank  ▼.  Radford  Trust  Co. 
26  C.  C.  A.  1,  47  U.  S.  App.  692,  80  Fed. 
572. 

In  the  action  of  trespass  to  try  title  in 
Texas,  the  plaintiff  may,  by  amendment, 
set  up  a  new  cause  of  action  or  a  new  title 
acquired  by  him  after  the  suit  was  brought. 
The  cause  thereupon  proceeds  as  a  new  suit 
based  on  such  amendment. 

Collins  ▼.  Ballow,  72  Tex.  330.  10  S.  W. 
248;  Ballard  v.  Carmichael,  83  Tex.  359,  18 
S.  W.  734;  Sinsheimer  v.  Kahn,  6  Tex.  Civ. 
App.  143,  24  S.  W.  535;  Schmidt  v.  Huff, 
7  Tex.  Civ.  App.  593,  28  S.  W.  1065. 

The  disclaimer  by  the  defendants  of 
lands  found  in  their  possession  did  not  take 
away  the  jurisdiction  of  the  court,  pro- 
vided said  lands  exceeded  in  value,  with 
the  damages  and  rents,  the  sum  of  $2,000. 

Green  v.  Liter,  8  Cranch,  229,  3  L.  ed. 
545;  Galbraith  v.  Howard,  11  Tex.  Civ. 
App.  230,  32  S.  W.  808:  Wootters  v.  Hall, 
67  Tex.  513,  3  S.  W.  725;  Dikes  v.  Miller, 
24  Tex.  422;  Capt  v.  Stubbe,  68  Tex.  225, 
4  S.  W.  467;  Tate  v.  Wyatt,  77  Tex.  492,  14 
S.  W.  25. 

The  jurisdiction  of  the  court  as  between 
plaintiff  and  Smith  and  Greer  is  not  to 
be  determined  by  the  value  of  the  right  of 
the  present  possession,  but  by  the  vaJuc  of 
the  entire  720  acres  of  the  land  in  con- 
troversy now  in  Smith's  possession. 

Black  V.  Jackson,  177  U.  8.  349,  44  L.  ed. 
801,  20  Sup.  Ct.  Rep.  648. 

Mr.  Theodore  Mack  submitted  the  cause 
for  defendants  in  error.  Messrs.  Sam  J. 
Hunter  and  Ray  Hunter  were  on  the  brief: 
658 


The  presumption  is  that  a  eawe  k 
out  the  jurisdiction  of  the  en 
unless  the  contrary  affirmatively  a} 

Grace  v.  American  Cent.  Ine.  Oo.  109 
S.  278,  27  L.  ed.  9S2,  3  Sup.  Ct.  Bep. 
Peper  v.  Fordyee,  119  U.  S.  469,  30  L. 
435,  7  Sup.  Ct.  Rep.  287;  Turner  v. 
of  North  America,  4  Dall.  8,  1  L.  ed.  7^]^; 
Livingston  v.  Van  Ingen,  1  Falnc,  45,  t^tl 
Cas.  No.  8,420;  KashviUe.  a  ft  St  U  1 
Co.  V.  Taylor,  86  Fed.  168. 

Distinct  demands  cannot  be  united  in  cm 
suit  by  a  plaintiff  against  several  defeat- 
ants  in  order  to  give  the  court  j1lriidi^ 
tion. 

1  Desty,  Fed.  Proc.  9th  ed.  874;  Wshc 
V.  Northeastern  R.  Co.  147  U.  S.  S70, 17  L 
ed.  206,  13  Sup.  a.  Rep.  348;  Fishbsek  f. 
Western  U.  Teleg.  Co.  161  U.  S.  96,  40  L 
ed.  630,  16  Sup.  Ct  Rep.  606;  Cititf^ 
Bank  v.  Cannon,  164  U.  8.  319,  41  L  ed. 
451,  17  Sup.  Ct  Rep.  89;  Buscy  v.  Swtk. 
67  Fed.  13. 

If  several  persons  have  a  common  vadi- 
vided  interest,  although  aeparaUe  tf  be- 
tween themselves,  the  amount  of  their  joifl^ 
interest  is  the  test  of  the  juriedietioa  ta* 
this  is  not  true  where  the  daims  sn  ^^ 
their  nature  separate. 

Holt  V.  Bergevin,  60  Fed.  1;  Wito  "^• 
Northeastern  R.  Co.  supra;  Pntii^  v.  Wh**" 
mire,  66  Fed.  385.  

Where  thareholden  an  iiidividiia]]j  ^^ 
ble  for  the  debts  of  a  ooiporatioa,  f^ 
claims  of  creditors  against  sharehoUos  i,^^ 
several,  and  cannot  be  Joined  to  mski  ^^ 
the  required  amount 

1  Desty,  Fed.  Proc  9th  ed.  S75;  km  ^- 
Lombard,  19  C.  C  A.  72,  SS  U.  a  Ap^  1*^ 
72  Fed.  209. 

In  an  action  by  the  taxpayers  to  rwhs*^ 
the  issue  of  municipal  bonds,  ths  SM«^ 
of  taxes  which  plaintiff  would  have  Is  f^^* 
and  not  the  entire  issue,  woald  be  tks  ta^ 
of  jurisdiction  of  amount  _ 

1  Desty,  Fed.  Proc  9th  ed.  S75;  OolHi 
Jacksonville,  158  U.  S.  4M,  S9  L.  ed.  ~  ' 
16  Sup.  Ct.  Rep.  866. 

An  allegation  of  the  amoont  of 
be  eoUeeted  in  different  conntisB 
made  for  the  purpose  of  obtaialag  thi 
risdictional  amount  of  ItjDOO. 

1  Desty,  Fed.  Proc  9th  ed.  S76; 
V.  Western  U.  Teleg.  Co.  and  Citiamr  Bsff* 
V.  Cannon,  supra. 

When  one  sues  for  an  aBoont  vhUk  «** 
ceeds  92,000,  but  at  tho  trial  Ui  on  f*** 
denoe  shows  that  ho  aetnally  dsias  !■* 
than  $2,000,  the  oout  k  withoik  1^ 
diction. 

1  Desty,  Fed.  Proc  I  ed.I77;GtfW« 
McMaster,  61  Fed.  129;  <  nited  StalN  » 
Co.  T.  Poe,  61  F^  475}  Am  t.  Vifftf?* 
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Fed.  502;  Holden  v.  Utah  A  M.  Machin- 
Co,  82  Fed.  209, 

1»   ooiirt   doei   not   acquire   jurisdi^^tloD 
ira  ih«  amount  d aimed  ia  ttot  claimed 
^ood  faith, 
tank  of  Arapahoe  y.  Da¥id  Bradley  A,  Co. 

c.  c.  A.  2oe,  m  V.  s.  App.  ei©,  n  Fed. 

;    AmericaiL   Wringer   Co.   T.   lonfa^   76 

I.  «, 

dj  doubt i  as  to  juri idle t Ion  must  be  re> 

red  againat  the  court's  jurisdiction. 

it,  Louis,  1.  M-  &  S,  EL  Co.  v,  Davis,  132 

L  ©89;  McI>SJiiel  t,  Traylor,  123  Fed.  338. 

Jpon    defendants    flllDg    died  aimer    the 

rt   may   render  judgment  for  the  land 

claimed, 

tusk  T.  Manghum,  14  Tex,  Civ,  App.  621, 

8.  W.  459* 

Matter   in  dispute'*   is   something  upon 

Lch  the  court  must  hear  evidence. 

^tillwell'Bierce  k  S.  V.  Co.  v.   WiUiaro- 

n  Oil  &  Fertilizer  Co,  80  Fed.  69^  Bow^ 

n  T.  Ckicago  &  K.  W.  E.  Co.  115  U,  S. 

,  29  U  ed.  502,  6  Sup,  Ct.   Rep.   102; 

bot  V.  McMaster,  61  Fed.  131. 

>n  dibcJ aimer  leaving  court  without  ju- 

tietion,  see  Cooper  t,  Preston,   105  Fed. 

I;   Stemmler  ir.  McNeill,   102   Fed.   660; 

rring  v.  Swain,  84  Tei.  525,   1»  S.  W. 

b  Woottera  v.  Hall,  67  Tei.  615*  3  S.  W. 

L 

kfr*  Juiijce  Mood7»  after  making  the  fore- 
Hg   statement,   deliyered   the  opinion   of 

rhe  plaintifl  in  error  brought  an  action 
the  circuit  court  for  the  i*""»very  of  cer- 
n  land  and  damages  for  lug  detantion 
sreof,  basing  jurisdiction  upon  a  diversity 
citizenship,  which  was  undij^puted.  In 
:^h  case  it  is  essential  to  the  jurbdicUon 
the  circuit  court  that  '*the  matter  in  dis- 
te  exceeds,  exclusive  of  interest  and  coats, 
6  sum  or  value  of  •$2,000,"  Act  of  March 
1875,  chap,  137,  i  1,  18  Stat,  at  L.  470; 
lended  act  of  August  13,  1888,  chap.  866, 
1,  25  Stat,  at  L.  434,  U.  S.  Comp,  Stat. 
01,  p.  508,  The  action  waa  dismissed  by 
e  authority  given  by  f  5  of  the  act  of 
i-rch  3,*  1875,  in  which  it  is  provided  that 
Ff  in  any  suit  commenced  in  a  circuit 
art,  ,  ,  .  it  shall  appear  to  the  sat- 
'action  of  said  circuit  court,  at  any  time 
ter  luch  suit  has  been  brought,  ,  .  . 
^t  such  suit  does  not  really  and  autn 
i^ntiaUy  involve  a  dispute  or  controversy 
'"^erly  within  the  jurisdiction  of  staid  cir- 
11 1  court,  or  that  the  parties  to  such  suit 
ive  heen  improperly  or  collusively  made  or 
^ned  either  as  plaintiffs  or  defendants  for 
^  purpose  of  creating  a  case  cognizable 
,  under  thi»  act.''  the  court  shall  dls- 
lis*  the  suit.  The  propriety  of  the  dis- 
'isial  is  brought  here  for  review  by  virtue 
04  U.  B. 


of  §  5  of  the  act  of  March  3,  1801  [26  Stat. 
at  L.  827,  chap.  517,  U.  S.  Comp.  Stat.  1901, 
p.  549],  and  is  the  only  question  for  de- 
cision. 

The  plaintiff  was  the  owner  in  fee  simple 
of  a  quadrangular  lot  of  land  2  miles  long 
and  1  mile  wide,  containing  1,280  acres, 
inclosed  by  a  fence,  and  known  aa  the  Pen- 
dleton pasture.  Us  value  largely  exceeded 
$2,000.  He  sought  to  recover  possession  of 
this  land  and  damages  from  the  defendant! 
Tteagan,  Smith,  Greer,  Deven^  and  Lee,  who, 
as  he  claimed,  had  disseised  him  of  t^e  land, 
and  were  unlawfully  holding  possession.  In 
ascertaining  the  precise  nature  of  the  plaia- 
tiff*^  claim  we  take  into  account  not  only 
the  original  petition,  but  that  pleading  en* 
titled  "First  amended  original  petition/'  al* 
though  it  is  urged  that  it  does  not  appear 
that  the  amendment  was  allowed  by  the 
court.  It  is  not  clear  that  the  amendment 
ftdds  anything  material  to  the  question  pre- 
sented here,  to  the  original  petition,  but, 
however  that  may  be*  as  it  is  certified  to  be 
a  part  of  the  record  and  was  answered  hy 
one  of  the  defendants,  we  assume  that  it 
was  properly  allowed,  and  was  not  &  mere 
casual  intruder  among  the  papers  in  the 
case.  The  plaintiff  alleged  in  substance  in 
the  original,  and  more  specifically  in  the 
amended,  petition  that  the  defendants  had 
jointly  entered  upon,  taken,  and  held  pos* 
session  of,  bis  land^  which  was  of  the  value 
of  $5,000,  and  *inllicted  damages  of  $2,000[MI| 
upon  him  by  the  unlawful  entry  and  pos- 
session, and  sought  to  recover  of  all  the 
defendants  the  whole  parcel  of  land  and  all 
the  damages  c3 aimed.  Thus  the  plaintiff  set 
forth  a  case  within  the  jurisdiction  of  the 
court.  Giving  to  the  defendants'  answert 
the  broadest  pos&ible  effect,  they  each,  for 
the  purpose  of  disputing  the  jurisdiction 
of  the  court,  denied  that  they  had  jointly 
entered  upon  plaintiff's  land,  and,  each  dis- 
claiming as  to  the  remainder,  alleged  that, 
under  a  title  separate  and  independent  from 
the  other  defend  an  ts,  he  bad  entered  upon 
and  held  possession  of  only  a  certain  part 
of  the  plaintiff^s  land,  which,  together  with 
the  damages  inflicted  hy  the  entry  and  pos- 
session, was  of  much  less  value  than  $2,000. 
The  answers  further  alleged  that  the  al- 
leg^atioui  of  the  value  of  the  land,  the  ex- 
tent of  the  damages,  and  the  joint  aclton 
of  the  defendants  in  entering,  taking,  and 
holding  possession-  were  fraudulently  made 
by  the  plaintiff  with  the  Intent  and  purpose 
of  conferring  jurisdiction  upon  the  court, 
when  in  truth  no  such  jurisdiction  existed, 
because  the  matter  in  controversy  w*ttS  in 
reality  less  than  the  value  of  $2,000.  Upcm 
the  motion  of  the  defendants  the  judge, 
without  a  jury,  passed  upon  the  question  of 
jurisdiction,    and,    after    hearing    evidence, 
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found  that  the  pleas  of  the  defendants  as 
to  the  jurisdiction  were  "fully  proved  and 
sustained/'  and  that  the  court  has  no  juris- 
diction over  the  subject-matter  in  dispute, 
and  dismissed  the  suit. 

The  order  of  the  court  is  subject  to  re- 
view in  this  court  in  respect  of  the  rulings 
of  law  and  findings  of  fact  upon  the  evi- 
dence. Wetmore  v.  Rymer,  169  U.  S.  115, 
42  L.  ed.  682,  18  Sup.  Ct  Rep.  293. 

The  absence  of  any  opinion  in  the  court 
below,  and  of  any  finding  of  fact  except  by 
reference  to  the  several  answers  of  the  de- 
fendants, which  are  said  to  be  "fully  proved 
and  sustained."  and  of  any  more  specific  re- 
cital in  the  judgment  than  that  the  suit 
was  dismissed  for  want  of  jurisdiction,  ren- 
ders it  somewhat  diflicult  to  understand  the 
facts  and  reasons  which  led  to  the  dismis- 
sal. But,  upon  an  examination  of  the  whole 
Vecord,  it  seems  clear  that  the  court  found: 
C642]  *  ( 1 )  That  the  defendants  did  not  jointly 
take  and  hold  the  plaintiff's  land; 

(2)  Tliat  each  defendant,  acting  inde- 
pendently of  the  others,  took  and  held  onlj 
a  part  of  plaintiff's  land,  and  that  each  part 
thus  taken  and  held  by  each  defendant  was 
of  less  value  than  $2,000;  and 

(3)  That  the  plaintiff,  in  his  petition,  had 
fraudulently  stated  the  value  of  his  land,  the 
extent  of  his  damages,  and  the  joint  char- 
acter of  defendants'  action  in  entering  and 
taking  possession  of  his  land,  and  had  done 
this  for  the  purpose  of  conferring  juris- 
diction   upon    the    court. 

If  the  last  finding  of  fact  was  warranted 
by  the  evidence  there  is  no  need  of  going 
farther,  because  siicli  a  state  of  facts  would 
demand  a  disniis<:al  of  the  action.  Ordi- 
narily the  plaintiff's  claim  with  respect  to 
the  value  of  the  pio]>erty  taken  from  him 
or  the  amount  of  damages  incurred  by  him 
through  the  dofon«lant.s'  wrongful  act  meas- 
ures, for  jurisdictional  purposes,  the  value  of 
the  matter  in  controversy  (Smith  v.  Green- 
how.  100  U.  S.  609.  27  L.  ed.  1080,  3  Sup. 
Ct.  Pvop.  421;  Barry  v.  Edmunds,  116  U. 
S.  550.  29  L.  ed.  729.  6  Sup.  Ct.  Rep.  501 ; 
Scott  V.  Donald,  1C5  U.  S.  58,  41  L.  ed. 
632.  17  Sup.  Ct.  Rep.  205:  Wilev  v.  Sinkler, 
179  U.  S.  5S.  45  L.  ed.  84,  21  Sup.  Ct 
Rep.  17),  unless,  upon  inspection  of  the 
plaintiff's  declaration,  it  appears  that,  as 
a  matter  of  law.  it  is  not  possible  for  the 
plaintiff  to  recover  the  jurisdictional 
amount  (Lee  v.  Watson,  1  Wall.  337.  17 
L.  ed.  557:  Schacker  v.  Hartford  F.  Ins. 
Co.  93  U.  S.  241,  23  L.  ed.  802:  Vance  v. 
W.  A.  Vandercook  Co.  170  U.  S.  40?^.  42 
L.  ed.  nil.  18  Sup.  Ct.  Rep.  645;  North 
American  Transp.  &  Trading  Co.  v.  Mor- 
rison. 178  V.  S.  262,  44  L.  ed.  1061,  20 
Sup.  Ct.  Rep.  869).  The  rule  that  the 
plaintiff's  allegations  of  value  govern  in  de- 
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termining  the  jurisdietiOB,  exeept  when,    ^ 
on  the  face  of  his  own  pleidingi,  it  is    ^ 
legally  possible  for  him  to  recorer  the  Jarft 
dictional  amount,  controls  even  when    tti 
declaration   allows   that   a  perfect  defcwi 
might  be  interposed  to  a  sufBeient  araoail 
of  the  claim  to  reduce  it  below  the  jurlt 
dictional    amomit     Schunk   ▼.   Moline  JC 
Si  S.  Co.  147  U.  S.  600,  37  L.  ed.  »S,  U 
Sup.   Ct.  Rep.  416.     In  the  last  can  tti 
plaintiff's  petition  prayed  judgment  on  «?• 
eral    promissory    notes,    of    whidi   hbKi 
amounting  to  $530,  were  due,  and  oChm^ 
amounting   to   $1,664,   were    not  dns,  the 
jurisdictional  amount  then,  *m  now,  bdflNI 
$2,000.    In  holding  that  the  court  had  jirit- 
diction    of   the   claim    this   court,  bgr  Kr- 
Justice   Brewer,   said: 

"Although  there  might  be  a  perfect  4t 
fense  to  the  suit  for  at  least  the  aaoflit 
not  yet  due,  yet  the  fact  of  a  defesM,  ai 
a  good  defense,  too,  would  not  affect  tte 
question  as  to  what  was  the  amooat  b  dii' 
pute.  Suppose  an  action  were  brougfat  as  i 
non-negotiable  note  for  $2,500,  the  eoaii^ 
eration  for  which  was  fully  stated  ii  thi 
petition,  and  which  was  a  sale  of  MtiiT 
tickets,  or  any  other  matter  distinctly  pi»- 
hibited  by  statute, — can  there  be  a  dnkt 
that  the  circuit  court  would'  have  jtfilfi^ 
tion?  There  would  be  presented  a  cUa 
to  recover  the  $2,500;  and  whethff  tkit 
claim  was  sustainable  or  not,  that  swM 
be  the  real  sum  in  dispute.  In  ikori  tli 
fact  of  a  valid  defense  to  a  cause  of  sete 
although  apparent  on  the  faee  of  tki  pit^ 
tion,  does  not  diminish  the  amoont  tlit  {■ 
claimed,  nor  determine  what  is  thi  i 


in  dispute ;  for  who  can  say  in  adfmsn  tM 
that  defense  will  be  presented  bj  thsMi^ 
ant,  or,  if  presented,  !>  .stained  kf  At 
court?" 

Nevertheless,  however  atringcnt  aid  ^ 
reaching  the  rule  may  be  that  it  ii  th* 
plaintiff's  statement  of  his  easewhiAfB^ 
ems  in  determining  the  Juriadietta,  it  if^ 
not  exclude  the  power  of  the  eowt  to  f>^ 
tect  itself  against  fraud.  This  was  | 
out  in  Smith  v.  Greenhow,  uhl  i 
it  was  said  that,  if  the  eomt  Mnl  tf  * 
fact  that  the  damages  were  laid  hi  Ihi  '■^ 
laration  colorably  and  beyond  a  nsiotfU' 
expectation  of  recovery,  for  the  paryoH*' 
creating  jurisdiction,  there  wooM  fel  ^ 
thority  for  dismissing  the  ease;  aai*  ^ 
lowing  this  statement  of  the  law.  it  ^ 
held  that  where  the  Judge  of  the  ciff^ 
court,  upon  sufficient  eridence^  feoad  ^ 
the  damages  had  been  claimed  and  i 
fraudulently     beyond     the     Jnr 

amount,    the   action   should  be 

Globe  Rcf .  Go.  ▼.  Landa  OoCton  Ofl  Ok  N* 
U.  S.  540,  47  L.  ed.  1171,  23  Sup.  a  If 
aahasbaa«N* 


754.    It  follows,  therefore,  i 
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;  ]J  the  third   indlng  of  the  judge  in  r  eertained    &ad    obaerved,    lest^    under    the 

court  below  was  warranted,  hla  action 

iisraisaing  the  ease  should  be  aMrmed* 

,  after  an  examination  of  the  evidenee, 

tre  of  the  opinion  *that  nothing  in  it 

ranted  any   3uch   finding.     It  appeared 

,dy  that   the  Pendleton  pasture,  which 

plbltitiif  Bought  to  reeorer  against  all 

defendanti,  waa  of  n  value  much  in 
»s  of  the  jurladict tonal  amount.  There 
I  aot  a  word  of  evidence  reflecting  upon 

plain tiCa  good  faith  m  bringing  the 
cm,  in  joining  the  defendants,  or  in 
aittg  hta  petition.  He  doubtless  pre- 
Bd  to  tiy  his  controversy  in  the  Federal 
lis,  and,  whatever  tbe  motive  of  hia  pref- 
n^  may  have  been,  he  had  the  right  to 
upon  it.  B!air  v.  Chicago,  201  U.  S.  400, 
Led.  801.  26  Sup.  Ct  Rep.  427;  Chica- 
'.  Millg  <  decided  February  4,  this  term) 
IJ.  S.  321,  ante,  604,  27  Sup.  a.  Rep. 
Therefore  the  validity  of  the  order 
llamisaal  must  he  considered,  after  an 
ioation  of   the   finding  that  the  plftin* 

claim  was  fraudulently  made, 
le  plain  tiff's  claim,  which  we  now  aa^ 
»  to  have  been  made  in  good  faith,  was 

the  defendants,  acting  together,  took 

held  from  him  land  of  the  value  of 
10,  and  at  the  same  time  inflicted  dam- 

upoo   him  of  |2,000.     Upon  any  pos- 

theory  of  law  thia  claim  states  the 
itiff's  aide  of  a  eontroveray  which  ia 
lestionably  within  the  jurisdiction  of 
Hreuit  court.  When  it  is  duly  put  in 
;  by  the  defendants'  pleadings  the  record 
,  its  face  discloses  a  controversy  be- 
n  citizens  of  different  states,  in  which 

matter  in  dispute  exceeds  $2,000  in 
J,"  and,  therefore,  one  which  is  with- 
lie  estact  worda  of  the  act  conferring 
diction  upon  that  court*  It  is  legally 
hie  for  the  plaintiff  to  recover  the  full 
mt  of  all  the  land  and  the  full  amount 
le  dflraagcg  claimed.     We  know  of  no 

that  holds  that  in  such  a  situation 
Q(%e  of  the  circuit  court  is  authorized 
terpoae  and  try  a  sufficient  part  of  the 
oversy  between  the  parties  to  satisfy 
slf  that  the  plaintiff  ought  to  recover 
than  the  jurisdictional  amount,  and  to 
ude,    therefore,    that   the    real    contro- 

between  the  parties  is  concerning  a 
ct  of  leas  than  the  jurisdictional  value, 
we  think  that*  by  sound  principle,  he 
■bidden  to  do  so.  In  exercising  the  au- 
ty  to  dismiss  the  action  conferred  by 
et  of  1875  •the  judge  may  proceed  upon 
m  of  the  parties  or  upon  his  own 
m,  and,  if  he  chooses,  without  trial 
iry.  Willianis  v,  Nottawa^  104  U,  S. 
26  L.  ed.  710  J  Wetmore  v.  Rymer,  ubi 
L  Such  an  authority  obviously  is  not 
lited,  and  its  limits  ought  to  be  aa- 
U.  S.  U.  S.,  Book  51. 


guise  of  determining  jurisdiction,  the  merita 
of  the  controversy  hetwean  the  parties  be 
summarily  decided  without  the  ordinary  in- 
cidents of  a.  trial,  including  the  right  to 
a  jury.  For  it  must  not  be  forgotten  that 
where,  in  good  fmith,  one  has  brought  into 
court  a  cause  of  action  which,  as  stated  by 
him,  is  clearly  within  its  jurisdiction,  he  haa 
the  right  to  try  ita  merita  in  the  manner 
provided  hy  the  Constitution  and  law^  and 
cannot  be  compelled  to  submit  to  a  trial  of 
another  kind.  This  was  clearly  atated  bj 
Mr,  Justice  Matthews  in  Barry  v,  Edmunda, 
lie  U.  S.,  at  page  565,  29  L.  ed.,  at  page 
734,  Q  Sup.  Ct.  Rep,,  at  page  509,  who  aaid  i 
'^j»  no  caae  is  it  permissible  for  the  court 
to  substitute  itself  for  the  jury,  and  compel 
a  compliance  on  the  part  of  the  latter  with 
its  own  view  of  the  facts  in  evidence*  as  the 
standard  and  measure  of  that  justice  which 
the  jury  itaelf  is  the  appointed  constitu* 
tional  tribunal  to  award. '^  In  applying 
these  general  principles  for  the  purpose  of 
ascertaining  the  limits  of  the  authority  to 
dismiss  summarily  for  lack  of  jurisdiction, 
the  circumstance  that,  in  this  case,  a  jury 
was  waived  by  the  parties^  ia  without  sig- 
ni6cance,  because,  if  the  judge  had  author- 
ity to  adopt  this  summary  method,  he  could 
diapenae  with  the  jury  whether  the  parties 
agreed  to  it  or  not. 

The  error  into  which  the  jndgc  in  tha 
court  below  has  fallen  is  shown  by  an  analy- 
sis of  bis  findings.  He  did  not  find  that 
the  land  which  the  plaintilf  claimed  to  re* 
cover  was  not  of  a  value  in  excess  of  $2,000, 
but  that  parts  of  that  land  which  each  de^ 
fendant  claimed  that  the  plaintiff  ought  on* 
ly  to  recover  against  liinj  were  each  of 
les9  than  the  value  of  $2,000.  As  the  plain- 
tifT  alleged,  and  the  defendants  denied,  that 
the  defendants  jointly  took  and  held  hii 
whole  lot  of  land,  the  judge,  on  the  conceded 
value  of  the  plaintiff's  land^  in  order  to 
have  arrived  at  the  conclusion  that  the  case  , 

should  be  dismissed,  'most  have  found  that [846 J 
the  defendants  had  not  jointly  taken  and 
held  the  whole  of  the  plaintiff's  land.  In 
doing  this  we  think  he  exceeded  his  author- 
ity under  the  statute,  and,  in  determining 
the  jurisdiction,  In  effect  decided  the  con- 
troversy between  the  parties  upon  the  mer- 
its, tn  deciding  that  the  defendants  had 
not  acted  jointly^  as  the  plaintiff  alleged 
and  the  defendanta  denied,  he  determined 
not  a  jurisdictional  fact,  but  an  essential 
clement  of  the  merits  of  the  diapute  upon 
which  the  parties  were  at  issue. 

An  assumption  which  underlay  the  action 
of  the  court  below  in  dismissing  the  caaa 
evidently  was  that,  if  the  defendants,  am 
they  asserted  in  their  pleadings,  had  each, 
acting  by  virtue  of  a  separate  and  inde* 
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pendent  title,  taken  and  held  a  part  only 
of  the  plaintiff's  land,  each  part  being  less 
than  the  jurisdictional  amount,  although 
the  whole  was  of  more  than  the  jurisdic- 
tional amount,  there  was  no  controversy 
within  the  jurisdiction  of  the  circuit  court. 
The  correctness  of  this  assumption  of  law 
has  been  arg^ued  before  us  by  the  parties. 
We  do  not  deem  it  necessary  to  decide  that 
question.  There  is  certainly  respectably  au- 
thority which  tends  to  show  that  in  such  a 
case  the  plaintiff,  being  the  owner  of  a 
single  lot  of  land,  may  maintain  one  action 
against  all  the  defendants,  and  that  the 
measure  of  jurisdiction  is  the  value  of  the 
plaintiff's  land,  and  not  the  value  of  the 
part  held  by  each  defendant.  The  appro- 
priate rule,  however,  to  be  applied  to  the 
facts  of  this  case,  can  be  better  determined 
in  a  trial  on  the  merits,  where  instructions 
on  their  varied  aspects  may  be  given  to  the 
jury,  subject  to  the  review  provided  by  law. 

Because  the  circuit  court  erred  in  dis- 
missing the  case  for  want  of  jurisdiction, 
its  action  must  be  reversed. 

The  judgment  of  the  court  below  is  there- 
fore reversed  and  the  cause  remanded  to 
that  court  with  directions  to  take  such  fur- 
ther proceedings  therein  as  the  law  requires 
and  in  conformity  with  this  opinion. 

Mr.  Justice  Brewer  dissenta. 


[647]V0SEPH  M.  CUNNINGHAM,  Trustee;  Ida 
May  Jones  and  Andricus  A.  Jones,  Plffs. 
in  Err., 

▼. 
CHARLES  SPRINGER  and  John  B.  Dawson. 

(See   S.   C.   Reporter's   ed.   647-658.) 

Appeal — harmless  error. 

1.  Error,  if  any,  in  refusing  to  strike 
out  expert  testimony  as  to  the  reasonable 
value  of  legal  services,  because,  on  cross- 
examination,  it  appeared  that  such  testi- 
mony was  based  upon  an  assumption  of 
fact  not  disclosed  to  the  jury,  is  not  preju- 
dicial, where  the  jury,  by  its  verdict,  finds 
that  the  amount  of  compensation  to  be  paid 
for  such  services  was  fixed  by  contract.  an(l 
each  witness  testified  upon  the  assumption 
that  the  compensation  was  not  so  fixed,  and 
it  was  upon  that  assumption  alono  that 
their  testimony  was  submitted  to  the  jury. 
Appeal — going  outside  the  record. 

2.  An  appellate  court  cannot  assume 
that  an  amended  instruction  was  not  taken 
out  by  the  jury  when  it  retirc<l,  in  the  ab- 
sence of  any  statement  to  that  effect  in  the 
record. 


Note. — On  the  right  to  refuse  rcnupstcd 
instructions — see  notes  to  International  & 
G.  N.  R.  Co.  V.  Keenan,  9  L.R.A.  703,  and 
Dambmann  v.  Metropolitan  Street  R.  Co. 
2  L.R.A. (N.S.)  309. 
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Trial  —  instrnctioiii  —  compliaim  witt  » 
qvett 
3.  The  trial  Judg«  does  not  err  in  rtfa- 
ing  to  adopt  the  .exact  words  of  a  reqoeitfA 
instruction  if  he  instructs  the  Jury  eomet^ 
and  in  substance  covers  the  relbnat  raw 
of  law  proposed  by  counsel. 

[No.  146.] 

Argued  January  10,  1907.    Dedded  Mn- 
ary  25,  1007. 

IN  ERROR  to  the  Supreme  Oonit  of  tki 
Territory  of  New  Mexioo  to  reritv  a 
judgment  which  affirmed  a  judgment  of  tki 
District  Court  of  San  Miguel  Conntj,  ii 
that  territory,  in  favor  of  defendants  ii  u 
action  to  recover  for  legal  senrieM.  if* 
firmed. 
See  same  case  below  (N.  Ii.)  82  FkCL  Sft 

Statement  by  Mr.  Justice  Moody: 
The  plaintiffs  brought  aa  aetioD  ii  tti 
district  ooort  ia  the  territoiy  of  New  Mb- 
ioo,  in  which  they  sought  to  reconr  HtW 
000  as  the  reasonable  value  of  the  KrriM 
of  the  plaintiff  Jones,  as  aa  attonuj  it 
law,  rendered  to  the  defendants  st  tUr 
request.  For  answer  the  defendants  phiM 
a  general  denial  and  payment  Thi  jttj 
returned  a  verdict  for  the  defendaata  Hi 
plaintiffs  alleged  exceptions  to  eertais  nl- 
ings  of  the  judge  who  presided  at  tkt  M 
which  were  overruled  by  the  suprene  eoMt  _^ 
of  the  territoiy,  and  are  here  *upoB  writ  if  [M 
error  to  that  court.  The  axoeptiatf  »• 
stated  in  the  opinion. 


Mr.  NeUl  B.  Fidd  argued  the 
filed  a  brief  for  plaintiffs  In  error: 

Where  there  is  a  dispute  as  to  the  Iff* 
of  an  alleged  contract,  sueh  as  we  hsn  ^ 
the  present  case,  evidence  of  the  fsl»  ^ 
the  subject-matter  of  the  contract  ii  i'* 
missible  as  tending  to  show  that  sack  •  M*" 
tract  was  or  was  not  probably  enterrf  i>'^ 

Barney  v.  Fuller,  133  N.  Y.  e05.  SO  N.  t 
1008;  Flagg  v.  Reilly,  23  App.  Dit.  87.  Ii 
N.  Y.  Supp.  644;  H.  M.  Whitney  Oa  *• 
Stevenson,  17  App.  Dir.  224,  45  N.  T.  Sif^ 
552;  Walker  v.  Johnson,  21  Mise.  16, Hit 
Y.  Supp.  864;  Allison  v.  Horning^  8  Ab 
St.  138;  Swain  v.  Cheaej,  41  N.  &  ^^ 
Roberts  v.  RoberU,  91  Iowa,  231.  81 V.  *• 
25;  Paddleford  v.  Coolc,  74  Iowa,  4A  1> 
\.  W.  137;  Johnson  ▼.  Havdar,  49  If^ 
677;  Kidder  v.  Smith,  84  Vt.  294;  Brtl- 
bury  V.  Dwight,  3  Met.  31;  Bsittf  *• 
Wales,  12  Mass.  365;  Leland  ▼.  StoM,  1* 
Mass.  459. 

A  glaring  inadequa^  of  prist  lA^ 
strong  presumptive  erldenos  that  thi  f^ 
tract,  if  oral,  was  never  eatcrsd  Uta,  tffc 


vriitei^  WBM  obtained  by  dreum^entmn 
!  fmud. 

IiEm«  T.  United  Statea,  132  U.  S.  414. 
i,  S9  Ll  ed.  30e.  397,  1€  Sup  Ct.  R^p.  134. 
\m  tilt  charge  was  not  modi^ed  in  writ- 

and  the  carbon  copy  was  not  placed  on 
,  this  earboti  copy  wa.a  not  before  the 
y,  bnt  muBt  have  remaTned  in  possession 
tbe   judge,  and  the   original   eharge   on 

waa  the  onlj  charge  whkh  the  jury  bad 
con  Id  properly  have  had  with  them  In 
I  jmy  room  during  their  deliberations. 
Jopt'v.  Utah,  104  U-  S.  eai,  20  h.  cd.  g74; 
w  Albany  Woolen  Millfl  v,  Meyere,  43 
i.  App.  128  i  Territory  v,  Perea,  1  N.  M, 
T;  Territory  v,  Lopez,  3  N.  M.  156,  2  Fac. 
[;  LouifiTille  &  N.  R.  Co,  v,  Johnson,  27 
C.  A.  367,  53  V.  S.  App,  381,  81  Fed.  67». 
Mr,  Charles  A.  Spies«  Argued  the'  cause 
d,  with  Meisrs.  Thomas  B.  Catron,  Aid  is 

Browne^  and  Alexander  Brtttonj  filed  a 
M  for  defendants  in  error  : 
Even  if  the  court  did  commit  error  in  re- 
ainf  to  withdraw  from  the  consideration 

the  jury  the  evidence  expresaed  in  the 
irai(»a»  of  the  witneaaea  Veeder,  Leahy^ 
*d  Twitch  ell,  it  waa  error  without  preju- 
joe,  because  the  jury,  by  its  verdict,  found 
i»t  tti^  plaintiff  had  no  cause  of  action. 
Connoljdated  Coal  Co,  v,  Maehl,  130  HI. 
SI,  22  N.  E.  710;  Manning  v.  Eresnahan, 
JMi^^h,  584,  30  N.  W.  189;  Alexander  v. 
shkoftb,  33  Wis.  280;  Baumgardner  v.  Wil- 
!tt,  63  Kan.  889*  66  Pac,  iOOl ;  Atchison, 
'  4  S.  F.  R,  Co.  V.  Sly,  41  Kan.  729,  21 
w,  7^ ;  Yaeger  v.  Southern  California  R. 
0.  (Cah)  51  Pac.  190;  Kansas  City,  Ft  S. 

U  E.  Co.  V.  Chamberlain  (Kan,)  60  Pac. 
5;  W.  W.  KendaK  Boot  &  Shoe  Cd.  v. 
iTPSport,  63  Kan,  884,  65  Pac.  688;  Fow- 
tr  V.  Ph(£tiijE  Ina.  Co.  35  Or.  559,  57  Pac. 
21:  Thompson  v.  Schuster,  4  Dak.  163,  28 
I  W,  85Sj  Knapp  v.  Sioux  Falls  Nat 
*Jik,  6  Dak.  378,  40  N.  W.  537;  Parrott  t. 
lin,  20  111.  App.  266;  Burnett  v.  Lutt- 
JU,  62  III.  App.  19;  Carruthers  v.  McMur- 
ij.lb  Iowa,  173,  30  N.  W.  255;  Norton  v. 
Oiter,  12  Kan.  44;  Moody  r.  Camden,  61 
hm-  Poland  V.  Brownell,  131  Mass,  133, 
1  km.  Rep.  215;  Parsons  v.  Sutton,  7 
^m&  B.  5U;  Read  v.  Nichols,  118  N.  Y. 
24,  7  LR.A.  130,  23  N,  E.  468;  Nones  v. 
^orthouse.  46  Vt.  687;  Fulham  v,  Howe, 
0  n.  351,  14  AtL  652;  Schrubbe  v.  Gon^ 
<  m  Wis.  476,  34  N.  W.  503, 

The  court  ii  not  bound  to  inatruct  the 
^  in  the  exact  language  of  the  request, 
^  may  inatruct  in  auch  terms  and  such  a 
^*^iT  at  shall  comport  the  real  merits  of 
s«caAe. 

Continental  Improv.  Co.  v*  Stead,  95  U. 
^  Ifl5,  24  L,  ed.  405;  Boyce  v.  California 
tige  Co.  25  Cal.  460;  Birmingham  P.  Ins. 
^  T  Pulver,  126  III.  029,  9  Am.  St  Rep, 
H  U.  8. 


598,  18  N,  E,  804;  White  t.  Gregory,  126 
Ind.  95,  25  N.  E.  806;  I^ao-ah  ▼,  Des  Moines, 
74  Iowa,  512,  36  N.  W.  384;  MiBsouri  P.  R. 
Co.  y.  Cassityj  44  Kan.  207,  24  Pac.  88; 
Naples  V,  Raymond,  72  Me.  213;  Kershner 
T.  KerBhner,  38  Md.  334;  Champlain  v,  Dc* 
troit  Stamping  Co.  68  Mich.  238,  36  N.  VV. 
57;  Norwood  v,  Somer%i)le,  159  Mass.  105^ 
33  N.  K  1108;  Lau  v.  W.  B,  GrimcB  Dry 
Goods  Co.  38  Neb.  215,  56  N.  W.  954;  Ayers 
V.  Watson,  137  U.  S,  684,  34  L  ed.  803,  11 
Sup.  Ct.  Rep.  201» 

Mr.  Justice  Moody  delivered  the  opinion  of 
the  court; 

The  plaintiif  Jones  was  engaged  as  an  at- 
torney at  law  by  the  defendants,  in  an 
action  of  ejectment  to  recover  certain  lands 
from  one  of  the  defendanta,  in  which  the 
other  defendant  had  an  interest.  Under 
bis  employment  Jones  rendered  aervicea  in 
the  preparation  and  trial  of  the  case  in  the 
district  and  supreme  courts  of  the  territory 
of  New  Mexico  and  in  the  Supreme  Court 
of  the  United  States.  The  plaintiffs  brought 
this  action  to  recover  the  reasonable  value 
of  Jones's  services.  The  defendj^nta,  admit- 
ting the  employment  and  the  services,  con- 
tended that  they  were  rendered  under  a 
special  contract,  whereby  Jones  agreed  to  a^ 
cept  $500  In  full  payment  for  the  entire 
litigation,  and  that  payment  was  made  in 
conformity  with  the  agreement.  The  plain- 
tiffSf  admitting  that  a  payment  of  $500  was 
made  to  and  accepted  by  Jones,  contended 
that  it  was  made  and  accepted  in  pursuance 
of  an  agreement  to  accept  that  sum  as  full 
payment  for  the  service  to  be  rendered  in  i 

the  first  trial  of  the  case  in  •the  district  and  [651] 
aupreme  courts  of  the  territory,  and  did  not 
cover  the  services  in  this  court,  or  in  tht 
Bubsequent  proceedings  in  the  courts  of  the 
territory,  for  which  they  claimed  the  sum 
of  175,000  as  a  reasonable  compensation.. 
The  parties  introduced  evidence  in  support 
of  their  respective  contentions.  The  jury 
returned  a  verdict  for  the  defendants.  Ex- 
cept lone  to  the  rulings  and  instructions  oi 
the  court  are  presented  here  for  eonsidera^ 
tion. 

Both  parties  offered  testimony  of  wit- 
nesses, who  qualified  as  experts,  as  to  the 
V  ft  lue  o  f  Jon  e  a 's  8  er  v  ices,  an  d  t  h  ei  r  ea  t  im  a  tee 
ranged  from  $2,000  to  $125,000.  Three  wit- 
nesses called  by  the  defendants  on  this 
branch  of  the  ease,  after  testifying  to  their 
qualiUcationi  and  their  knowledge  of  the 
course  of  the  litigation  in  which  Jones  was 
employed,  gave  their  opinion  of  the  value 
of  Jones's  services  on  the  assumption  that 
his  fee  was  not  fixed  by  contract.  No  ob- 
jection was  made  to  the  testimony  at  the 
time  it  was  given,  but,  it  appearing  upon 
cross  esaminatios  that  each  wi^esa  assumed 
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in  his  own  mind  some  value  of  the  land  in 
dispute  in  the  litigation  in  which  Jones 
was  employed,  counsel  for  the  plaintiffs, 
without  asking  what  that  value  was,  in  the 
case  of  each  witness,  at  the  conclusion  of 
his  testimony,  moved  to  strike  it  out,  be- 
cause it  was  based  upon  an  assumption  of 
the  value  of  the  land  in  controversy  in  the 
original  case,  which  was  not  disclosed  to 
the  jury  and  not  based  upon  the  evidence  in 
the  case  on  trial.  To  the  refusal  of  the 
court  to  strike  out  the  testimony  the  plain- 
tiffs excepted. 

These  three  exceptions  do  not  materially 
differ,  and  may,  therefore,  be  considered  to- 
gether. They  illustrate  the  importance  of 
a  strict  application  of  the  principle  that 
the  excepting  party  should  make  it  manifest 
that  an  error  prejudicial  to  him  has  oc- 
curred in  the  trial  in  order  to  justify  an  ap- 
pellate court  in  disturbing  the  verdict.  The 
witnesses  were  testifying  in  chief  in  re- 
sponse to  hypothetical  questions  which  do 
not  appear  in  the  record.  The  plaintiffs 
had  the  right  to  the  fullest  cross-examina- 
tion for  the  purpose  of  determining  their 
[653]  competency  *and  affecting  the  weight  of  their 
testimony.  If  there  was  in  the  mind  of 
either  of  the  witnesses  an  assumption  of  fact 
not  fairly  presented  by  the  evidence,  or  one 
which  the  jury  might  regard  as  improbable, 
it  might  have  been  elicited  upon  cross-ex- 
amination, and  the  testimony  then  excluded 
or  discredited  accordingly.  This  course  was 
not  pursued  by  counsel,  who  preferred  to 
ob'.'iin  the  benefit  of  an  exception.  To  say 
the  least,  it  is  difficult  to  detect  any  error 
in  the  rulings.  But,  assuming,  without  de- 
ciding or  intimating,  that  there  was  error 
in  the  refusal  of  the  court  to  strike  out 
the  testimony  of  these  witnesses,  the  error 
was  not  prejudicial  to  the  plaintiffs,  be- 
cause, by  the  course  of  the  trial,  this  branch 
of  the  case  became  entirely  immaterial.  The 
defi-ndants*  contention  was  thsit  Jones  was 
employed  under  a  contract  by  which  he 
a«»rced  to  give  his  services  throughout  the 
entire  litigation  for  $500,  and  that  he  had 
been  paid  in  accordance  with  the  terms  of 
the  contract.  The  plaintiffs*  contention  was 
that  he  agreed  upon  $500  as  his  compensa- 
tion for  the  trial  of  the  rase  in  the  district 
court  and  the  supreme  court  of  the  territory, 
and  that  for  all  subsequent  services  he  was 
entitled  to  be  paid  a  reasonable  compensa- 
tion. In  the  charg«'  to  the  jury  these  con- 
flicting contentions  were  clearly  submitted 
for  determination.  The  jury  were  instructed 
that  if,  as  the  defendants  asserted.  Jones 
had  agreed  to  give  his  services  throughout 
the  entire  litigation  for  $500,  and  that 
that  $500  had  been  paid  to  him,  that 
tlie  verdict  slunild  be  for  the  defendants. 
The  jurv  were  instructed,  on  the  other  hand, 
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that,  if  the  contract  between  the  pufla 
was  as  asserted  by  the  plaintiffs,  ths  joy 
should  find  for  the  plain tiffe  whateftr  pert 
of  the  $500  remained  unpaid  and,  ia  addi- 
tion thereto,  the  reasonable  valoe  of  thi 
services  Jones  rendered  in  the  fubMqoai 
proceedings.  In  other  words,  the  juiy  «m 
instructed  that,  only  in  the  ease  Jom 
agreed  to  give  hie  senrices  throughout  tk 
entire  litigation  for  $500,  which  had  \m 
paid,  there  should  be  a  verdict  for  the  di* 
fendants;  otherwise  there  should  be  a  iw* 
diet  for  the  plaintiffs  in  a  sum  to  be  find 
by  the  jury.  The  jury  did  return  a  w- 
diet  *for  the  def endanta.  The  verdiet,  tkR-[M| 
fore,  affirmed  the  defendanta'  veraioi  of  tbi 
contract  and  thereby  rendered  all  of  the  l» 
timony  as  to  the  value  of  Jones's  aemM 
immaterial.  The  plaintiffs  however,  mgri 
in  argument  before  ua  that  the  eridoeirf 
the  value  of  Jones's  services  was  eonpsM 
not  only  as  fixing  the  amount  whfak  M 
might  recover  in  case  his  version  of  tti 
contract  should  be  found  by  the  joiy  to  bi 
true,  but  also  in  the  settlement  of  tbi  db* 
pute  as  to  the  terms  of  the  contrsel  b^ 
tween  the  parties,  upon  the  theory  tbst  K 
the  services  of  Jones  were  reasonably  vwlb 
a  far  larger  sum  than  $500,  that  M 
would  have  some  tendency  to  show  thit  bl 
did  not  agree  to  render  them  for  W^ 
However  this  may  be,  the  testimony  oi  tti 
value  of  the  set  v lees  was  not  admitted  to 
any  such  purpose.  Each  witness  tnliM 
upon  the  assumption  that  the  eom[ 
was  not  fixed  fay  eontract,  and  it  vsi 
that  assumption  alone  that  the  leiti 
was  submitted  for  the  oonsideratkm  of  fli 
jury.  It  was  not  admitted  for  the  fOf** 
of  determining  the  dispute  betweei  ^f' 
ties  as  to  the  terms  of  the  contraeL 
over, 
jury 
and 
trial 

it  was  sdmitted,  and  instruetcd  the  )<f 
that  if  they  believed  from  the  evidaMtki^ 
the  contract  was  that  Jomh  shmild  ^  ^ 
services  throughout  the  entire  litifiiloi  ^ 
$500,  then  the  jury  "shonld  not  eoMbkr^ 
evidence  of  the  various  attoiiyt  vhi  k>^ 
testified  to  the  reasonable  valm  of  ttt  "^^ 
ices  of  the  said  Jones,  but  shooM 
the  same,  for  the  reason  that  the 
has  limited  and  fixed  the 
said  Jones  is  entitled."    Tb  the 
of  the  evidence  for  thia  United 
the  instructions  of  the  Jn^ge  thei  IJ 
it  and  direcUng  that  it  shooid  bo  dkir 
garded  if  the  jury  found  the  deJseJMi^*]^ 
sion  of  the  contract  to  be  tme,  the  fUtf* 
did  not  object.    It  is  too  late  MW  to  M* 

to» 


in  submitting  that  testimony  to  ft> 

under  instructions  which  wen  dar 

[  adequate,  the  judge  who  presidsd  it  A* 

lI  limited  it  to  the  purpoeei  for  eUi 


«tto«bi*    i 
theetetoi*  J 

theiliiriM 


that  it  might  have 
broader  purpose.    There  ie» 


OoifNniaHAii  T.   Spbinoei, 
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mXed  m  cAm  of  eyidenee  admitted  and  usM 
Blely  ipon  an  'iMiie  which  hat  become  im* 
aifttfiriiil  by  the  verdict  of  the  jury*  Any 
rrrofa,  therefore,  if  such  there  were^  in  ad* 
Buititig  the  evidence^  became  immaterial* 
Bretaleaf  v.  Birth,  5  Pet.  132,  8  L.  ed.  72; 
0robst  T.  Brock  (Doe  ex  dem.  Brpbst  7. 
fioe)  10  Wall.  526,  J0  L.  ed.  1002  j  Poland 
r.  Bravi'iiGll,  131  Masa.  ISS,  41  Am.  Rep. 
215;  Sullivan  v.  Lowell  k  D.  Street  R. 
Co.  im  Mass,  536,  30  N.  E,  1S5;  Oak  Is- 
Imd  Hotel  Co,  v.  Oak  liland  Grove  0>.  105 
Una.  260,  42  N.  K  1124;  Geary  v.  Steven- 
b«  1^9  Mass.  23,  47  N,  E.  60S;  Read  v. 
lEcliols,  118  N,  Y,  224,  7  L.R.A.  130,  23 
II.  E.  46S;  Schrubbe  v.  Connell,  69  Wis, 
4Tft.  34  N,  W,  503 ;  Nones  v.  Northoujse,  4S 
VL  587 ;  Carruthers  v*  McMurray,  75  Iowa, 
ITSp  30  N.  W,  256;  Allen  v.  Blunt,  2  Woodb. 
I  E  129,  Fed,  Caa.  No.  217  s  Burnett  v. 
Lattrell,  52  11 L  App.  19.  For  theie  reasooa 
the  three  foregoing  exeeptiona  should  be 
e^ruled, 

j  The  thirteenth  instruction  to  the  jury 
iH»  M  followf  ^ 

I  '*li)  this  eaae  the  burden  of  proof  is  upon 
l^e  plaintiffs  as  to  every  material  fact,  ex* 
•.itpt  tbat  of  payn^ent,  as  to  wMcb  fact  the 
[burden  of  proof  is  upon  the  defendants.  In 
ifder  to  entitle  the  plaintiffs  to  reeover  in 
tiiis  eaic,  they  must  establish  every  such 
iMleml  fact,  with  the  exception  aforesaid, 
^i  !^Teponde ranee  of  the  evidence;  and  if 
|oii  find  that  the  evidence  bearing  upon  the 
llUintifa'  case  is  evenly  balanced,  or  that 
"  preponderates  in  favor  of  the  defendant^ 
tiieB  the  plaintifTs  cannot  recover,  and  you 
ifcill  End  for  the  defendants," 

To  this  instrucHon  tlic  plaintiifs  excepted. 
Thereupon  the  judge  aaid  to  the   juryr 

*ln  the  thirteenth  inatruction  given  you 
*r  the  court,  in  which  I  spoke  about  the 
fepden.  of  proof,  I  have  concluded  to  modify 
^i  inatructiou  by  striking  out  the  words 
"tt/enal  fact  In  the  second  line  and  insert- 
1*1  in  lieu  thereof  the  word  isM%ie ;  and  also 
™  same  line  the  word  faot  and  insert  in 
"^  the  word  usur^  and  in  the  fifth  line 
■trike  out  the  words  mafeWal  fael  and  put 
"I  tBt  word  issue, — so  the  instruction  will 
^i  pntlemen,    aa   follows: 

*1a  this  case  the  burden  of  proof  la  on 
^he  plaintiffs  as  to  every  issue,  except  that 
^*  ptyment,  aa  to  which  issue  the  burden  of 
P'"Q<'f  is  upon  the  defendants.  In  order  to 
''^title  the  plaintiffs  to  recovpr  in  this  eaae 
^hey  must  eatabliBh  every  auch  •issue,  with 
Ehe  p^i^eption  aforesaid,  by  a  preponderance 
"^  th€  evidence;  and  if  you  find  that  the 
s*it|j?iice  bearing  upon  the  plain tilTs^  case  is 
^enlv  balanced ,  or  that  it  prepondprates  in 
'*^r  of  the  delendanta,  then  the  plaintiffs 
saiinot  recover,  and  you  should  find  for  the 
f^fendanU/ 
04  V.  8. 


"Now,  genUemeii,  I  will  withdraw  instrue* 
tion  No.  thirteen  given  to  yon  before^  a^d 
insert  and  give  thia  amended  iiiatructioD 
infitead." 

The  court  read  the  foregoing  amended  in« 
struct  ion  from  a  carbon  copy  of  the  original 
ehargCj  in  which  the  words  above  mentioned 
aa  atrickcn  out  were  crossed  out  with  a  pen- 
cil, and  the  words  mentioned  as  having  been 
inserted  were  written  in  with  a  pencil*  Aft^ 
er  the  foregoing  amended  instruction  wM 
read  to  the  jury,  the  counsel  for  the  plain- 
tiff a  said  to  the  court; 

''As  thus  modified  I  think  the  charge  ia 
absolutely  without  objection,  if  the  court 
please." 

The  exception,  therefore,  was  abandoned 
in  open  court,  but  it  la  argued  that  re- 
versible  error  appears  in  the  record  be- 
cause it  goesi  on  to  say: 

"The  amendment  to  the  thirteenth  instruc- 
tion by  the  court  to  the  jury  as  thus  made 
was  also  taken  down  by  the  court *s  atenog- 
rapher  and  tranacrihed  by  the  said  stenog- 
rapher from  his  notes  of  the  proeeedinga 
of  the  trial  and  attached  to  the  original 
charge  on  file,  after  the  verdict  of  the  jury 
had  been  return ed.^^ 

In  Bupport  of  this  contention  it  was  said 
that  by  $  2922  of  the  statute  of  New  Mex- 
ico "all  instructions  to  the  jury  must  be  In 
writing;**  and  that,  by  I  3002,  **the  jury, 
when  it  retires,  shall  be  allowed  to  take 
the  pleadinga  in  the  case,  instructions  of  the 
court,  and  any  inatrumenta  in  writing  ad- 
mitted as  evidence,"  and  urged  that  either 
the  record  shows  that  the  amended  instruc- 
tion in  writing  was  not  taken  to  the  jury 
room,  and  therefore  the  plaintiff  ia  entitled 
to  claim  this  failure  as  an  error,  although 
it  was  not  alleged  at  the  time  of  the  occur- 
rence, or  that,  by  the  failure  of  the  court  •totflSTl 
send  the  amended  instruction  to  the  jury, 
the  plaintiff  is  entitled  to  the  benefit  of  tha 
original  exception  which  wat  abandoned  in 
open  court.  Whatever  merit  this  contention 
may  have  rests  upon  the  assumption  that 
the  amended  instruction  was  not  taken  hy 
the  jury  when  it  retired.  We  do  not  know 
whether  it  was  so  taken  or  noL  It  ia 
enough  to  say  that  the  record  does  not  af- 
firmatively disclose  that  the  judge  failed 
to  give  the  w^*itten  amendment  to  the  jury 
svhen  it  retired.  If  the  plaintiffs'  counsel 
did  not  discover  at  the  time  that  the  in- 
atrurtionsi  were  not  taken  by  the  jury,  in 
accorilance  with  the  terms  of  the  statute, 
it  is  too  much  to  expect  this  court  to  con- 
jecture that  they  were  not  taken,  in  the 
absence  of  any  such  statement  in  the  rec- 
ord.    Grove  v.  Kansas  City,  75  Mo,  672. 

An  exception  is  alleged  to  the  refusal  of 
the  court  to  give  the  following  instruction: 

•*If  the  jury  believea  from   the  evidence 
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that  the  plaintifT  A.  A.  Jones  agreed  with 
the  defendant  Charles  Springer  to  defend 
the  case  of  the  Maxwell  Land  Grant  Co.  v. 
Dawson,  for  a  fee  of  $300,  and  that  there- 
after and  before  the  rendition  of  all  the 
services  agreed  to  be  rendere.l  by  said  Jones 
^  in  said  cause,  the  said  Springer  said  to  the 
said  Jones,  *You  cannot  be  expected  to  at- 
tend to  this  business  for  any  $500;  go  on 
with  the  case,  and  we  will  see  how  we  come 
out,  and  after  it  is  all  over,  you  will  be 
paid  what  is  right/  or  wprds  to  that  effect, 
and  such  proposition  was  accepted  and  acted 
on  by  said  Jones,  then  the  plaintiffs  in  this 
case  are  entitled  to  recover  for  the  services 
of  said  Jones  in  said  case  whatever  the  same 
may  be  reasonably  worth,  as  shown  by  the 
evidence  in  this  case." 

But  the  instruction  requested  was  sub- 
stantially as  given  by  the  court  in  instruc- 
tions 5  and  8,  which  are  as  follows: 

"Plaintiffs  claim,  however,  that  the  orig- 
inal contract  in  relation  to  the  services  of 
A.  A.  Jones  was  modified  by  a  subsequent 
agreement  made  with  the  defendant  Charles 
Springer  to  the  effect  that  his  compensation 
[658]was  not  to  be  limited  to  *the  $500  original- 
ly fixed,  but  that  he  was  to  go  on  with 
the  litigation,  see  how  it  came  out,  and  then 
Charles  Springer  would  do  what  was  right, 
and  after  the  property  should  be  sold  he 
would  pay  said  Jones  a  big  cash  fee. 

"(S)  If  the  jury  believes  from  the  evi- 
;dence  that  the  original  contract  in  relation 
to  Mr.  Joneses  compensation  was  afterward 
modified  so  that  such  compensation  was  not 
to  be  the  $500  a<:rreed  upon,  then  you  should 
find  for  the  plaint itls  in  such  sum  as  you 
believe  from  the  evidence  to  be  the  reason- 
able value  for  the  services  of  Jones,  less 
whatever  sum  may  have  been  paid  thereon." 

The  plaintiff  excepted  to  the  refusal  of 
the  court  to  instruct  the  jury  as  follows: 

**Tlie  court  instructs  the  jury  that  the 
credibility  of  the  witnesses  is  a  question  ex- 
clusively for  the  jury:  and  the  law  is  that 
where  two  witnes<<es  testify  directly  oppo- 
site to  each  other,  the  jury  are  not  bound 
to  regard  the  weight  of  the  evidence  as 
evenly  balanced.  The  jury  have  a  right  to 
determine  from  the  appearance  of  the  wit- 
nesses on  the  stand,  their  manner  of  testi- 
fying, their  apparent  candor  and  fairness, 
their  apparent  intelligence  or  the  lack  of 
intelligence,  and  from  all  of  the  other  sur- 
rounding circumstances  appearing  on  the 
trial,  which  witness  is  the  more  worthy  of 
credit,  and   to  give  credit  accordinjrly." 

But.  so  far  as  the  plaintiffs  were  ontitlod 
to  this  instruction,  it  was  given  to  the 
jury  by  instruction  14.  A  judge  is  not  bound 
to  charge  the  jury  in  the  exact  words  pro- 
posed to  him  by  counsel.  The  form  of  ex- 
pression may  be  his  oun.  If  he  instructs 
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the  jury  correctly  and  in  tabi 
the  relevant  rules  of  law  proi 
by  counsel,  there  ii  no  error  ii 
adopt  the  exact  words  of  the  n 
tinental  Improv.  Go.  ▼.  Stead,  I 
24  L.  ed.  403. 

The  judgment  of  the    Supre 
New  Mexico  is,  therefore,  affin 


•JAMES  COFFEY,  PUT.  i 

V. 

COUNTY  OF  HARU 

(See  S.  C.  Reporter*!  ed. 

Constitutional  law--due  procet 
criminal  proceedings. 

A  public  oflScer  convlcti 
zling  public  moneys,  who  has  I 
full  opportunity  to  present  s' 
permitted  by  toe  laws  of  the 
denied  due  process  of  law  by  th 
as  a  parC  of  the  sentence,  purv 
Grim.  Code  §  124.  entirely  in 
the  question  whether  restituti 
made,  of  a  fine  in  double  the  ai 
embezzlement  found  by  the  jui 
the  terms  of  that  section,  is  t 
a  judgment  against  the  estate 
vicU 

[No.  177.] 

Argued    and   submitted   Janua; 
Decided  February  25, 

f  N  ERROR  to  the  Circuit  ( 
1  United  States  for  the  Dis 
braska  to  review  a  judgment  f 
in  an  action  of  ejectment.     All 

The  facts  are  stated  in  the 

Mr.  C.  C  Flansburg  argued 
and,  with  Mr.  R.  O.  Willisms, 
for  plaintiff  in  error: 

The  construction  of  its  own  i 
Constitution  by  the  NehrasI 
court  is  conclusive  and  binding 
ceeding. 

Claiborne  County  t.  Brooka 
400,  28  L.  ed.  470,  4  Sup.  Ok 
Bucher  t.  Cheshire  R.  Co.  125  1 
h.  ed.  795,  8  Sup.  Ct.  Rep.  974 
Seligman,  107  U.  S.  20,  27  L.  ed 
a.  Rep.  10. 

And  the  Nebraska  i 


Note. — As  to  what  eonstitul 
cess  of  law— see  notes  to  PeopU 
2  I..R.A.  255:  Kunts  ▼.  SumpCI 
(;:>o:  Ke  Gannm.  5  L.R.A.  SSI 
llaltimore.  11  L.R.A.  224;  Gilns 
13  L.n.A.  304;  Pearson  ▼.  \v 
ed.  I'.  S.  436;  and  Wilson  ▼. 
lina.  42  L.  ed.  U.  S.  865. 

On  rniol  and  unusual  pUBJ 
notes  to  Sts*e  ex  rel.  Ganrey  ' 
35  L.R.A.  5G1. 


CorrcT  V.  Hablan  Cou^^tt 


tltii  IdfMiticaT  judgment,  h^ld  tli^it 
iritonnjept  alone  was  the  puniflli- 
r  the  crime,  and  that  the  judgment 
I  for  $2!:? ,3^0  was  no  part  of  the 
lent,  but  was  merely  cotnp«*tisatioti 
value  of  the  tbiBg  embezzled,  and 
idated  damages. 
DS  ▼.  State,  66  Neb.  164,  92  N.  W. 

lon^tltutional  validity  of  a  taw  la 
tsttdf  tiot  by  what  hms  been  done 
t,  but  by  what  may,  under  ita  ati- 
be  done, 

t  V,  Palmer,  74  N.  Y.  ISa.  SO  Am. 
h 

K  it  due  procesa  that  Whitney  was 
at  the  time  the  judgment  was  en- 
nd  so  bad  knowledge  or  was  bound 
r  that  it  was  entered.  Nor  is  the 
it  one  has  notice  by  chance  suffi- 


ley  had  no  opportunity  of  eatab- 
bis  payment  and  discharge  from  bia 
bllity,  for  which  the  judgment  was 
Will  the  law  sanction  such  an 
and  call  it  due  process? 
cfjett,  13e  N.  C.  4l5p  67  L.R.A,  $72, 
I.  St.  Rep.  944,  48  S,  E.  780. 
lie t ion  is  the  right  to  hear  and  de> 
,  not  the  right  to  determine  without 

m  V.  McVeighp  93  U,  S.  274,  23  L. 
;  Hovey  v.  Elliott,  167  U,  S.  400,  4£ 
il5,  17  Swp-  Ct.  Rep.  B41;  Galpin  t. 

§  Wall,  350,  21  L.  ed.  059;  Ex  parte 
)I  U.  S.  280*  27  L.  ed.  562,  2  Sup.  Ct. 

I  personal  actions  a  personal  notice 
mrt unity  to  defend  must  h^  nfTord- 

I  if  either  is  withheld  the  court  is 
power  and  its  judgment  void  as  in 

mtion  of  due  process  of  law. 
irte  Wall,  supra;  Hovey  v.  Elliott, 
B.  400.  417.  42  L.  ed.  215,  221,  17 
.  Rep,  841 ;  Underwood  v.  McV(*igh, 
t  400^,  Simon  v.  Craft,  182  U.  S. 
K  45  L,  ed.  1155,  1170.  21  Sup.  Ct. 
i. 

n constitutional  statute  affords  pro- 
to  no  one  who  has  acted  under  it. 
?  judgment  rendered  in   accordance 
mandate  is  a  nullity  everywhere, 
ids     T.     Simonds,     103     Mam,     572; 

II  V.  Sherman,  35  Wis.  103;  Monroe 
i3,  17  Ohio  St.  665  J  Astro m  v.  Ham- 
1  McLean,   107,  Fed.   Caa.  No.   506; 

V.  Dodge,  6  McLean,  142,  Fed.  Cas, 
32. 

^ent  rendered  by  the  court  upon  a 
not   within   the  pleadings   nor   ten- 
V  the   issues   of   the  ea^e   must   be 
i.9  a  nullity, 
Ida  r,  Stockton,  43  N.  J.  Eq.  211,  3 


Am.  St,  R«p.  505*  10  Att.  385.  140  U.  S* 
254,  35  L.  ed.  464,  11  Sup  Ct  Ut^p  773; 
Munday  v.  Vai^  34  N  J.  L.  418.  Unfri<4 
V.  Hpbprer,  63  hid,  67;  Smith  v,  Ontario, 
18  Blatchf.  454,  4  Fed.  386 

The  judgment  of  a  eourt  acting  without 
authority  is  a  nullity. 

Horau  v.  Wohrenberger,  9  Tex*  313,  59 
Am.  Dec.  145;  Seamster  v.  Bkckstockj  8S 
Va.  232,  5  Am.  St.  Rep.  262,  2  S.  E.  3$; 
Dunlap  V.  SoutherUn,  63  Tejc.  38. 

A  judgment  in  a  critninal  ca»e  is  not  s 
bar  in  a  civil  case,  and  cannot  be  pleaded 
aa  an  ettoppeL 

United  States  v,  Schneider,  35  Fed.  107; 
Coffey  V,  United  Statea^  116  U*  S.  436,  at 
L.  ed.  084,  6  Sup.  Ct.  Bep,  437;  Betts  ▼, 
New  Hiirtford,  25  Conn,  180;  Clark  t.  Ir- 
vin,  0  Ohio,  131;  Mead  v*  Botton,  3  Qush^ 
404;  Corbley  r,  Wilson,  71  HI  209,  22  Am. 
Rep.  96;  Dyer  County  v.  Chesapeake,  0.  ^ 
a  W.  R.  Co.  87  Tcnn.  712,  11  S.  W.  943; 
Hutchinson  ▼.  Merchants^  &  M,  Bank,  41 
Pa.  42,  80  Am.  Dec.  606;  Wharton,  Ev.  | 
777;  Potter  v.  Baker,  19  N.  H.  166, 

Jlr.  3-  W,  Deweese  submitted  the  causa 
for  defendant  In  error.  Messrs-  Wiltse  A* 
My  en  and  Webster  S.  Mortan  wer«  on  tho 
brief: 

The  state  can  punish  for  riolatioEis  of  lit 
laws  by  forfeiture,  fine,  and  imprisonment^ 
or  any  one  or  all  of  theni.  When  the  state, 
by  virtue  of  statute,  imposes  any  one  or 
all  of  these  penaltiea,  the  deteFtninatton  orf 
the  eouititutionality  of  the  statute  Is  ex- 
dusiv^ely  within  the  courts  of  the  state. 

Cooley,  Const.  Lim.  f  3d;  Fair  Held  t.  Gal- 
latin County,  100  U,  S.  47,  25  L,  ed.  544  s 
Atlantic  &  G.  R.  Oo.  w.  Georgia,  08  U.  9* 
359,  25  L.  ed.  185. 

The  sentence  in  the  caae  of  the  State  of 
Nebraska  v.  E^ra  S.  Whitney  has  beea 
passed  on  in  three  different  cases  in  the  su- 
preme court  of  the  state,  and  the  constitu- 
tionality of  the  law  which  imposes  as  % 
penalty  a  payment  on  the  part  of  the  de- 
fendant of  twice  the  amount  embezzled  bai 
been  sustained. 

Whitney  v.  State,  53  Neb.  287,  73  N.  W, 
696;  Harlan  County  v.  Whitney,  05  Neb, 
105,  101  Am.  St.  Rep.  610,  90  K.  W.  m3; 
Everaon  v.  State,  66  Neb.  150,  92  N.  W.  137. 

At  common  law,  a  fine  could  be  enforced 
by  levy  of  execution  and  a  sale  of  property 
thereunder.  Statutes  proiridlng  for  the  is* 
sua  nee  of  execution  upon  a  fine  are  declara- 
tory of  the  common  law. 

Gill  V.  State,  39  W.  Va.  479,  2fl  L.R.A. 
655,  45  Am.  St.  Rep.  928,  20  S,  E.  568  j  Peo- 
pie  V.  Brown,  U3  Cal.  35,  45  Pac.  181;  How- 
ard V.  Fuller,  100  Ky.  148.  37  S.  W.  585; 
Huddleson  t.  Ruffln,  6  Ohio  St.  604;  Km 
parte   Dickerson,   30  Tex,   App.   448,   17   8. 
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W.  1076;  Terry  T.  State,  30  Tex.  App.  408, 
17  S.  W.  1075. 

A  statute  that  proTides,  as  part  of  the 
punishment  for  embozzlcmenti  for  a  fine 
for  the  use  of  the  party  whose  money  or 
property  has  been  embezzled,  is  not  uncon- 
stitutional for  the  reason  that  it  makes  the 
amount  of  the  fine  equal  to  double  the 
amount  of  money  or  property  embezzled. 

Missouri  P.  R.  Co.  v.  Humes,  115  U.  S. 
612,  29  L.  ed.  463,  6  Sup.  a.  Rep.  110;  Min- 
neapolis &  St.  L.  R.  Co.  y.  Beck  with,  129 
U.  S.  26,  32  L.  ed.  585,  9  Sup.  a.  Rep.  207; 
Mier  v.  Phillips  Fuel  Co.  130  Iowa,  570,  107 
N.  W.  621. 

It  is  not  possible  to  hold  that  a  party 
has,  without  due  process  of  law,  been  de- 
prived of  his  property,  when,  as  regards  the 
issues  affecting  it,  he  has,  by  the  laws  of 
the  state,  a  fair  trial  in  a  court  of  justice, 
according  to  the  modes  of  proceeding  ap- 
plicable to  such  a  case. 

Fayerweather  v.  Ritch,  34  C.  C.  A.  61,  63 
U.  S.  App.  112,  91  Fed.  721;  Stevens  t. 
Kansas  City,  146  Mo.  460,  48  S.  W.  658; 
Davidson  v.  New  Orleans,  96  U.  S.  97,  24  L. 
ed.  61tf. 

*'Due  course  of  law"  simply  means  that 
a  person  should  be  brought  into  court  and 
have  an  opportunity  to  prove  any  fact  for 
his  protection;  the  regular  course  of  the 
administration  of  the  law  being  through 
ts)urts  of  justice,  by  timely  and  regular 
proceedings  to  judgment  and  execution,  ac- 
cording to  the  fixed  forms  of  law. 

Morley  v.  Lake  Shore  &  M.  8.  R.  Co.  146 
U.  S.  162,  36  L.  ed.  925,  13  Sup.  Ct.  Rep. 
54;  Den  ex  dem.  Murray  v.  Hoboken  Land 
&  Improv.  Co.  18  How.  272,  16  L.  ed.  372; 
People  ex  rel.  Witherbee  v.  Essex  County, 
70  N.  Y.  229;  Central  Land  Co.  v.  Laidley, 
169  U.  8.  103,  40  L.  ed.  91,  16  Sup.  Ct.  Rep. 
80. 

Mr.  Justice  Moody  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error,  a  citizen  of  Kansas, 
brought  an  action  of  ejectment  against 
the  defendant  in  error,  a  citizen  of  Nebras- 
ka, in  the  circuit  court  for  the  district  of 
Nebraska,  where  there  was  judgment  for 
the  defendant,  which  is  brought  here  by 
writ  of  error  on  a  constitutional  question. 
The  land  sought  to  be  recovered  was  once 
the  property  of  Ezra  S.  Whitney,  through 
whom  both  parties  claim  title, — the  plain- 
tiff, through  a  deed  of  the  land  executed 
and  delivered  by  Whitney,  on  November  30, 
1898;  the  defendant,  under  a  sale  of  the 
land  on  execution  in  pursuance  of  a  levy 
duly  made  on  April  12,  1898.  The  defend- 
ant's paper  title  is  therefore  the  earlier  one 
and  must  prevail  if  the  sale  upon  execution  | 
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was  valid.    The  validity  of  tliis  Mlt  is  ^ 
only  question  in  the  case.    . 

The  execution  issued  oo  a  judgmcat  f- 
criminal    case,  in    which,  by    informaV".^ 
Whitney  was  charged  with  tlie  *cmbe^^ 
ment,    while    county    treasurer    off   Ha.^^ 
county,  in  the  state  of  Nebraska,  of  III^T 
of  the  public  money  in  his  possession  hj  -^ 
tue  of  his  office.    Upon  trial  by  jury  V^ 
was  found  guilty  as  charged  and  MBt 
to  imprisonment  for  a  term  of  years,  ai 
"pay  a  fine  in  the  sum  of  $22,300,"  i 
was  double  the  amount  of  the  emb 
found  by  the  juiy.    On  appeal  the  »■  ■  | 
Uon  was  affirmed  by  the  supreme  tmac^^ 
Nebraska.    Whitney  t.  State.  SS  Keh.        | 
73  N.  W.  696.    The  aentenoe  awarded^     , 
that  prescribed  by  I  124  of  the  Ncte-^ 
Criminal  Code,  which  provider  that  a  i^—^ 
officer    who    embezslee    the    publSe   sa^^ 
"ahdll   he  imprisoned  in   the  pmdiem^^ 
not  less  than  one  fear  nor  wwrm  thmm  firwi^ 
one  years,  according  to  the  wimgmiimde  tf 
the  emheszlement,  and  also  pop  m  fm§  ofml 
to  double  the  amount  of  monef  or  etktt 
property  eo  embezzlad  ae  ^orsMi^  «M 
fine  shall  operate  ae  a  judgmami  •!  Isvas 
all  of  the  estate  of  the  party  m  emmktti 
and  sentenced^  and  ehall  he  enforasd  te  «^ 
leetion  hy  execution  or  othar  proem  fm 
the  use  only  of  the  party  or  parties  mkm 
money  or  other  funds,  property^  hoeia,  m 
securities,  assets  or  effects  of  any  kkd  m 
aforesaid    has    deea  so    emftesvM.*    IMi 
Comp.  Stat.  1903,  p.  1942. 

The  proceedings  which  ended  in  tit  vb 
on  execution  under  which  the  ilnlii<iii> 
claims  title  were  in  eonfomKy  wttk  III 
Constitution  and  laws  of  Nebnulka,  tmk  At 
sheriff's  deed  vested  title  in  tka  MmM 
Everson  v.  SUU,  66  Neb.  164,  92  K.  W. 
137.  It  is  within  the  power  of  the  lUli  H 
enact  laws  creating  and  deftniiy  cria* 
against  its  sovereignty,  r^gnlatiiv  ^  f*' 
cedure  in  the  trial  of  those  who  an  etaiH 
with  committing  them,  and  preeeriMef  thi 
character  of  the  eentence  wMA  lU  ^ 
awarded  against  those  who  have  besi  Inei 
guilty.  In  these  respects  the  ttati  ii » 
preme  and  its  power  abeolntt,  aad  wMM 
any  limits  other  than  those  preeeriM  If 
the  Constitution  of  the  United  StalM.  H* 
exercise  of  the  power  of  the  itato  ii  ^ 
field  cannot  be  drawn  in  qnealioa  !■  ^ 
court  or  elsewhere  than  in  its  owa  ^"^^^^^ 
except  for  *the  pnrpoM  of  rwlTaiiim  H^ 
within  the  limiU  thus  eataUidMd.  »<' 
the  limitations  upon  the  power  of  ttt  iii^ 
imposed  by  ine  l4ch  Ammdmwt,  ii  tM 
the  state  shall  not  deprive  amy  pin*  ^ 
life,  liberty,  or  propenj  withrat  d«  p^ 
ess  of  law.  The  plainUff  entnii  ^ 
the  sentence  awarded  againat  WhitMf  ^ 
lated  this  prohibition,  in  that  WU^mj  kii 
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oppartunltj  to  be  beard  upon  and  ae- 
1  agaiuat  tbat  part  of  the  sentence  which 
med  a  fine  and  atitborlfed  a  judgment 
mat  hit  estate  for  it»  collection.  The 
liQtiff  therefore  insists  that  tbe  sale  on 
i^ntion  of  Whitney's  land  wui  bad^  be^ 
le  the  execution  Issued  upon  a  judgment 
ib  was  void.  The  short  and  conclusive 
Iter  to  the  whole  contention  is,  that  It 
(not  true  in  fact,  Whitney  was 
A  an  opportunity  to  be  heard  and 
defend.  The  information  charged  him 
b  embe^nsling  $11,190,  the  property 
Elarlan  county.  The  trial  was  had  upon 
i  information  and  the  jury  returned  a 
iict  in  the  following  terms : 
We,  the  jury,  duly  impaneled  and  sworn 
ate  aboife-en titled  cause,  do  find  the  de- 
dint  guilty,  as  charged  in  the  inform  a* 
Q,  and  we  furtlier  find  the  sum  bo  em- 
ilid  to  be  HIJOO;'  Thereupon  it  be- 
oe  the  duty  of  the  court  to  impose  a  aen- 
.«  of  imprisonment  of  not  leas  than  one 
IT  nor  more  than  twenty-one  years,  and 
a  ftne  that  should  be  equal  to  double  the 
mnt  of  the  money  embezzled.  This  was 
^e.  The  case  was  then  appealed  to  the 
Jifme  court  of  Nebraska,  ar^ed  by  coun- 
,  Ksd  the  conviction  affirmed.  It  is  iiile 
tty  that  Whitney  was  denied  a  hearings 
wj  opportunity  for  every  defense  permit- 

to  hina  by  the  laws  of  Nebraska. 
\t  plaintiff  in  error  rests  his  contention 
D  some  language  used  l^  the  supreme 
rt  of  Nebraska  in  Everson  r.  State*  ubi 
ra.  In  that  case  Everson  was  convicted 
L  trespass  upon  the  land  in  dispute.  He 
^nded  against  the  charge  by  claiming  ti- 
through  the  deed  from  Whitney,  under 
ch,  as  Everson's  i^rantee,  the  plaintiff  in 
case  claims  title.  The  state,  on  the 
n  hand,  contended  that  the  title  *was  In 
ian  county  by  virtue  of  the  sale  on  ex- 
lion  hereinbefore  stated.  Evernon,  as- 
ing,  as  the  plaintiiT  here  aasertit  that 

execution  sale  passed  no  title,  attactced 

jndgment  upon  which  it  was  issued 
H  two  grounds: 

irat,  that  the  law  under  which  it  was 
lered  was  repealed  hj  a  subsequent  pro- 
01  of  the  Constitution  of  the  state  i 
^ond,  that  it  was   unconstitutional   in 
Lctia^  a  double  punishment,  in  that  the 

iK'a.']  added  to  Imprisonment, 
fi  overruling  these  two  contentions  the 
ft  described  the  statute  as  one  giving 
!xed  sum  ''in  the  nature  of  liquidated 
itg^  ...  to  one  who  has  suffered 
iiy  by  the  wrongful  act  of  a  public  ofUcer," 

said:  ''We  ,  ,  .  do  not  eare  to  put 
lelv^  upon  record  as  holding  that  the 
ira  of  the  property  or  the  value  of  the 
I  F.  S. 


property  which  the  thief  has  embezzled  or 
stolenp  either  Toluntarily  or  by  compulsory 
process,  should  be  considered  any  part  of 
his  punishment  within  the  meaning  of  our 
Bill  of  RighU.*'  P.  168,  N,  W.  p.  lU,  Seiz- 
ing hold  of  this  languag^^  the  plaintiff  in 
error  in  this  case  argues  that,  by  an  inter- 
pretation of  the  statute  binding  upon  us,  it 
anthorizes  a  mere  civil  judgment  for  dam- 
ages, against  which  the  defendant  has  been 
denied  the  right  to  defend  by  showing  that 
his  civil  liability  for  the  embezzlement  had 
been  discfiarged,  and  tiiat  therefore  the 
judgment  was  wanting  in  due  process  of 
law.  But  this  argument  misinterprets  the 
decision  of  the  supreme  court  of  Nebraska 
by  giving  to  its  lan^age  a  meaning  not  ex- 
pressed or  intended. 

As  part  of  the  consequenoes  of  a  convio- 
tion  of  the  crime  of  embezzlement  by  a  pub* 
lie  001  cer,  the  law  of  Nebraska  provides  that 
n  fine  double  tbe  amount  embeztled  shall  n« 
inflictedp  which  shall  operate  as  a  judgment 
against  the  estate  of  the  convict.  It  is  not 
of  the  slightest  importance  whether  thU 
fine  ii  called  a  penalty,  a  punishment,  or  a 
civil  judgment.  Whatever  it  is  called,  it 
comes  to  the  cooTict  as  the  result  of  his 
crime.  The  amount  of  the  judgment  ii 
fixed  by  the  amount  of  the  embezaileTnent, 
and  not  by  the  amount  remaining  *due  on [809) 
account  of  the  embezzlement,  and  tbe  only 
qnestion  left  open  to  the  accused  is  the  fact 
and  amount  of  tne  embezzlement.  It  is 
provided  that  the  judgment  shall  issue  for 
double  that  anionnti  entirely  irrespective  of 
the  question  whether  restitution  has  been 
made  in  whole  or  in  part.  Lpon  the  only 
fjuestion.  therefore,  open  to  him.  Whitney 
had  an  opportunity  to  be  heard,  and.  in 
point  of  fact,  was  heard.  Upon  his  appeal 
(53  Neb.  287,  73  N.  W.  695)  the  amount  of 
the  embezzlement  was  expressly  affirmed  by 
the  court  (p.  303,  N.  W.  p.  701),  and  the 
claim  that  the  reatitution  of  the  stolen  prop- 
erty relieves  the  offender  from  criminal  lia- 
bility was  pronoimced  "a  moostrous  doc- 
trine," and  it  was  said:  "Whether  or  not 
Harlan  county  has  been  successful  in  col- 
lecting or  securing  the  payment  of  the  mon- 
ey which  the  defendant  is  charged  with  hav- 
ing embezzled  is  of  no  consequence  in  this 
case,"  Whitney  had  full  opportunity  to  pre- 
sent every  defense  allowed  to  liim  by  the 
law  of  the  state.  The  law  itself  was  justi- 
fied by  the  plenary  power  of  the  state,  and 
neither  it  nor  its  administration  in  this 
case  discloses  any  violation  of  a  right  se- 
cured by  the  Constitution  of  the  United 
States,  and  the  judgment  of  the  Circuit 
Court  is  therefore  affirmed. 
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Cabss  DiaposED  of  Wit  bout  OFmimii. 


Iir  THE  MiLTTCT  OF  THE  MOF- 

TfQ   Company,    Limited^   Fcii' 

0.  13,  OriginaL] 

arl€3  «/.   Husfhew,  Jr^t   W.    E, 
Browne,  and  Aleor.  Brtfton  for 

\hur  Brown,  tf.  H.  Eahton,  M. 
f.  Biddons,  and  T\  0.  Bach  for 

1,  1907,      Stricken   from    the 


>e:t  ei  ttl,  Plaintiffi  in  Error, 
[^cios     Rice    k    IwiQAtiott 
CNo.  150,] 
o  the  Supreme  Court  of  the 

M. 

Me  below,  98  Tex,  494,  107  Am. 

m  S.  W.  IL 

e  B.  Procfor  for  the  plaint ifffl 

Q,  Coke  for  the  defendant  in 

4,  1907.  Judgment  affirmed 
trick  lei/  V.  Highland  Boy  G^ld 
U,  S.  527,  531,  50  L.  ed.  5S1, 
CL  Rep,  301^  Glarh  v.  Nash, 
L,  49  L-  ed.  1085,  25  Sup.  Ct. 


r:^,  L     Co.     [No.  UJO.] 

oa    the    Circuit    Court   of    the 

I  for  the  Southern  District  of 

?y  General  for  appellant, 
n  Win/Arop  for  appellees, 
)^    1007.     Decrop    rercr»ed    On 
error  bj   appellf'ca,   and   ease 
further  proceedings  aceurdini^ 


bTATE  OP  South  CABOim a  ex  um^  0.  W* 
BucHAPTAK,  Plaintiff  in  Error,  v.  E,  H, 
Jehninob  *tff  al    [No.  3.]  [M0| 

In  Errur  to  the  Supreijie  C^urt  of  the 

State  of  South  Carolina. 

Messrs.  Vharle§  i..  D€mglaB  and  Lrn^i  8* 

David  for  plaintiff  In  error, 
Mr.  Duncan  0,  May  for  defend&nta  in  €7- 

error, 
Janua^iy    21,    1907«     Digmiiied    for    tht 

want  of  juriidiction.     French  v.  Taylor,  199 

U.  S.  274,  60  L.  ed,  189,  26  Sup,  Ct,  Rep. 

76;   Leonard  v.  yieksburff^  S.  d  F.  B.  Va* 

198  U.  ^*  416,  49  L.  ed,  1108,  25  Sup.  Gt. 

Rep.  750;   Murdoek  t,  Memphis,  20  WalL     . 

590,  22  L,  ed,  429;  Eusti$  y,  BqIU^,  150  U. 

S,  361,  37  L.  ed.  1111,  14  Sup.  Ct.  Hep.  IdL 


StJic   Gat   alias   8ak   Lee,   Appellant,   o« 

United  States,     [No.  182.] 

Appeal  from  the  District  Court  of  the 
United  States  for  the  Northern  District  ol 
California. 

Jfr,  AB&istani  i.*lomcy  General  Qo^l^ 
for  the  appellee. 

No  brief  filed  for  the  appellant. 

January  28,  1907.    Decree  affirmed. 


Ex  PARTE:  In  Tne  IVlAiTEft  OP  Habbisoit 
BoYNtON,  Petitioner.  [No.  — -,  Orij^nal.] 
Motion  for  Leave  to  File  Petition  for  a 

Writ  of  Habeas  Corpus  and  to  Pro<}£ed  in 

Forma  Pauperis. 
Mr,  A.  B*  Browne  for  petitioner. 
February  4,  1907.     Denied. 


r>iTEn  States  ei  o?.,  Appf^Uanta,  v,  Wm- 

UAM  B.  Kibe,     [No.  136.] 

Appeal  from  the  United  State*  Circuit 
Court  of  Appeals  for  the  Second  Circuit. 

See  same  case  below,  70  C.  C,  A,  187,  137 
Fed,  7&3, 

Messrs.  Solicitor  General  Boyt,  Koheri  A* 
Houfird,  and  H^nry  O.  L^tvts  for  the  ap- 
ppHants* 

Messrs,  Ahram  J.  Rose  and  Alfred  €* 
PetU  lot  the  app«illee. 
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February  25,  1907.  Decree  affirmed  by  a 
divided  court,  and  cause  remanded  to  the 
Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York. 


[669]*SiGM0ND  Obnstine,  Plaintiff  in  Error,  v,  W. 

J.  Cabt.     [No.  200.] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Wisconsin. 

See  same  case  below,  126  Wis.  135,  105 
N.  W.  792. 

Mr.  E,  M,  McVioker  for  the  plaintiff  in 
error. 

Mr,  A.  O.  Titu8  and  Mr.  L.  M.  Sturdevant 
for  the  defendant  in  error. 

February  25,  1907.  Dismissed  for  the 
want  of  jurisdiction.  DeWolf  v.  Johnson, 
10  Wheat.  386,  6  L.  ed.  348;  Missouri,  K.  d 
T.  Trust  Co.  V.  Krumscig,  172  U.  8.  351,  43 
L.  ed.  474,  19  Sup.  Ct.  Bep.  170:  Louisville 
d  N.  R.  Co.  V.  Kentucky,  161  U.  S.  677,  700, 
40  L.  ed.  849,  859,  16  Sup.  Ct.  Rep.  714; 
Frishie  v.  United  States,  157  U.  S.  160,  39 
L.  ed.  657.  15  Sup.  Ct.  Rep.  586;  Lawton  ▼. 
Steele,  152  U.  S.  133,  38  L.  ed.  385,  14  Sup. 
Ct.  Rep.  499:  Dunham  v.  Oould,  16  Johns. 
378,  8  Am.  Dec.  323;  Com.  ▼.  Danziger,  176 
Mass.  290,  57  N.  E.  461;  Ew  parte  Berger 
193  Mo.  16,  3  L.R.A.(N.S.)  530.  112  Am. 
St.  Rep.  472,  90  S.  W.  759,  and  see  State  em 
rel.  Zillmer  y.  Kreutzherg,  114  Wis.  530,  58 
L.R.A.  748,  91  Am.  St.  Rep.  934,  90  N.  W. 
1098. 


Kathabine  Todd  Steabns  et  al,  AppeU 
lants,  17.  James  E.  Todd  et  al.  [No.  386.] 
Appeal   from    the   Circuit   Court   of   the 

United  States  for  the  Western  District  of 

Virginia. 

Messrs.  James  Bumgardner,  Jr.,  and  C. 

S.  W.  Barnes  for  the  api>ellants. 
Mr.  Charles  Curry  for  appellees. 
February  25,  1907.     Decree  affirmed  with 

costs.     Whclcss  V.  St.  Louis,  180  U.  S.  379, 

382,  45  L.  ed.  583,  585,  21  Sup.   Ct.  Rep. 

402:  Miller  v.  Clark,  138  U.  S.  223,  34  L. 

ed.  966.  11  Sup.  Ct.  Rep.  300. 


Fbank  D.  Zell,  Petitioner,  v.  B.  W.  Leigh 

et  al.     [No.  528.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  SUites  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

Messrs.   Charles  L.   Frailey,  William   L. 
Royall,    Charles    B.    Burr,    Reynolds    D. 
inO]Brotcn,  and  Malcolm  ^ Lloyd,  Jr.,  for  the  pe> 
titiontT. 

Messrs.  Floyd  Bughes,  Tazevoell  Taylor, 
and  D.  Latcrenoe  Oroner  for  tht  respond- 
ents. 

January  7,  1907.    Denied, 
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Empibe  State  Cattuc  Compaht  et 
titioners,  v.  Atchison,  Topeka,  J 
Fe  Railway  Comfaitt  [No.  533] ; 
BOTA  ft  Dakota  Cattle  Gomfaii 
tioner,  v.  Atchiboh,  T^pblIl.  4  & 
Railway  Goicpaiit.  [No.  SS4.] 
Petitions  fdr  Write  off  Oertiorar 

United  States  Circuit  Court  of  Apf 

the  Eighth  Circuit 
Messrs.  James  8.  Boteford  and  JL 

for  petitioners. 
Messrs.   Chirdiner  Lathrop,  Bdbe 

lap,  and  A.  B.  Bunone  for  respond 
January  21,  1907.    Oronted, 

Edwabd  S.  Thomas  et  al.,  Tmste 
tionere,  v.  Anna  D.  Taggabt  et  i 
559.] 
Petition  for  a  Writ  of  Certiorai 

United  States  Circuit  Court  of  Ar 

the  Second  Circuit. 
Mr.  A&rom  /.  Elkue  for  petitionei 
Messrs.    Thomae    Tkadker^    Biei 

Sweezy,  and  George  B.  Ball  for  rsq 
January  21,  1907.    Ormnted. 


News  ft  Ooubibb  CoMFAinr  et  eL,  J 

ers,  «.  Fbank  B.  Botlb  et  m 

542.] 

Petition  for  a  Writ  of  Oertiorai 
United  States  Circuit  Oourt  of  Ap| 
the  Fourth  Circuit. 

See  same  case  below,  148  Wed,  I 

Messre.  Wm.  Benry  Pmrker  aad  I 
M.  Smith  for  the  petitioners. 

Mesers.  Adrian  ff .  Joline  and  Am 
Smythe  for  the  respondenta. 

January  21,  1907.    Dented. 

KnTTDSEN-FEBOUSON    FftUR   OOMPAli 

ftoficr,  V.  Chicago^  St.  Paul,  U 

OLI8,  ft  Omaha  Railwat  *Ooicpai 

649.] 

Petition  for  a  Writ  of  Certiorai 

United  States  Circuit  Court  of  Ap] 

the  Seventh  Circuit. 
See  same  case  below,  149  Fed.  03 
Mr.  Roger  8.  Powell  fbr  the  petit 
Messrs.  O.  A.  Severance  and  F 

Kellogg  for  the  respondent. 
January  21,  1907.     Denied, 

Knudsen-Febgubon  Fevxt  Oompai 
tioner,  v.  Michigan  Cbrtbal  I 
Company.     [No.  650.] 
Petition  for  a  Writ  of  Cartloni 

United  SUtes  Circuit  Court  of  Api 

the  Eighth  Circuit 
See  same  ease  below,  148  VM  M 
Mr.  Roger  8.  Poweii  for  tiM  patt 
Messre.  0.  A.  Severance  aad  9 

Kellogg,  for  the  respondent 
Jannaiy  81,  1907. 


1906. 
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T.  H.  AoBiAir  Tbomp,  Peiiiionsr,  v.  Wil- 
liam  Ceamp  ft   Sons   Ship  k  Enohts 
BuiLDiHO  CoicpAirr.     [No.  662.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 
See  same  case  below,  76  C.  C.  A.  76,  143 

Ped.  867. 
Messra.  Norman  O.  Johnson  and  Ernest 

Diohman  for  the  petitioner. 
Mr.  Henry  O.  Ward  for  the  respondent. 
January  21,  1907.    Denied. 


Maoitub  J.  Palson  et  al.,  Petitionere,  v, 

NoBTH  Gebman  Llotd,  Claimant.     [No. 

667.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  149  Fed.  97. 

Mr.  Edward  E.  Blodgett  for  the  petition- 
ers. 

Mr.  Joseph  Larocque,  Jr.,  for  respondent. 

January  21,  1907.    Denied. 

Edwabd  Fliokinoeb,  Petitioner,  v.  Uioted 

States.     [No.  560.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
[67£]the  Sixth  •Circuit. 

See  same  case  below,  160  Fed.  1. 

Messrs.  Edward  T.  Powell,  Thomas  B. 
Powell,  and  Charles  W.  Baker  for  the  peti- 
tioner. 

The  Aiiomey  General  and  SoUeiior  Gen- 
eral Hoyt  for  respondent. 

Januaiy  21,  1907.    Denied. 


Mart  Shsbkan  McCallux,  Petitionsr,  v. 

Phillips  L.  Goldsbobouoh,  Collector,  etc. 

[No.  661.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

See  same  case  below,  160  Fed.  269. 

Messrs.  J.  Altheus  Johnson  and  E.  8. 
"Wagenhorsi  for  the  petitioner. 

Mr.  Solicitor  General  Hoyt  for  the  re- 
spondent. 

January  28,  1907.    Denied. 


Philadelphia  ft  Rbaoino  Railway  Com- 
pany, Petitioner,  v.  Julia  Klutt,  etc. 
[No.  663.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 
See  same  case  below,  148  Fed.  818. 
Mr.  John  G.  Lamb  for  the  petitioner. 
Mr.  Francis  Fisher  Kane  for  the  respond- 
ent. 

Februaiy  4,  1907.    Dented. 
204  U.  8. 


HOBACE  F.  Bbown  et  al.  Petitioners,  v.  Rob- 
ert Hbnbt  Lanton  et  al.     [No.  661.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  lor 

the  Eighth  Circuit. 
See  same  case  below,  148  Fed.  838. 
Messrs.  Francis  M.  Phelps  and  Douglas 

Dyrenforth  for  the  petitioners. 
February  4,  1907.    Denied. 

BoBTOif  ft  ICainb  Railroad,  Petitioner,  v. 

JoHir  N.  QoBKEY.     [No.  662.] 

Petition  for  a  Writ  of  ^Certiorari  to  the[e7S] 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Messrs.  George  B.  Young  and  Edgar  J, 
Rich  for  petitioner. 

No  appearance  fcV  respondent. 

February  4,  1907.     Granted. 


Chables  W.  Huitteb  et  al..  Petitioners,  9. 

Rebeooa  a.  Johnson  et  al.     [  No.  663.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit. 

Mr.  L.  P.  Berry  for  petitioners. 

No  appearance  for  respondents. 

February  26,  1907.    Granted. 


( 


Old  Doicnnoif  Coppbb  Mhonq  ft  SiOBLTUra 
Company,  Petitioner,  v.  Fbbdebick  Lew- 
isohn  et  al..  Executors,  etc    [No.  673.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

Messrs.  Louis  D.  -Brandeis  and  WiUiam 

H.  Dunbar  for  petitioner. 
Mr.  Eugene  TreadweU  for  respondents. 
February  26,  1907.    Granted. 


Continental  Wall  Paper  Company,  Pe- 
titioner, V.   Lewis  Voioht  ft  Sons  Com- 
pant.     [No.  682.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 
Messrs.  Louis  Marshall  and  Joseph  Wilby 

for  petitioner. 
Messrs.  Morrison  R.   Waits  and  Barlan 

Cleveland,  for  respondent, 
li'ebruary  26,  1907.     Granted. 


Habby  L.  Haynes,  PetitionsT,  v.  J.  B.  Wat> 

KINS  et  al.    [No.  670.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for  , 

the  •Fifth  Circuit.  [074J| 

Mr.  George  A.  Titterington  for  the  peii- 
tioner. 

Mr.  John  W.  Wray  for  respondents. 

February  26,  1907.    Denied, 
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Mathieson  Alkau  Wobkb,  Petitumer,  v, 

T.  T.  Mathieson.    [No.  666.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

See  same  case  below,  150  Fed.  241. 

Mr.  Frank  W.  Christian  for  the  petition- 
er. 

Messrs.  Daniel  Trigg,  Robert  L.  HarriBon, 
and  William  Byrd  for  the  respondent. 

February  25,  1907.    Denied. 


Victor   A.   Wilder  et   al..  Petitioners,  v. 

United  States.    [No.  578.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

bee  same  case  below,  74  C.  C.  A.  567,  143 
Fed.  433. 

Mr.  Maynard  F.  Stiles  for  the  petitioners. 

Mr.  Solicitor  General  Hoyt  for  the  re- 
spondent. 

February  25,  1907.     Denied. 


Tee  Yuen,  Appellant,  v.  United  States. 

[No.  154.] 

Appeal  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

Mr.  Oliver  Dibble  for  appellant. 

The  Attorney  General  for  appellee. 

January  10,  1007.  Dismissed,  pursuant 
to  the  Tenth  Rule. 


Phcenix    Water    Company,    Appellant,   v. 

Common  Council  of  the  City  of  Phos- 

Nix.    .[Xo.  327.] 

Appeal  from  the  Supreme  Court  of  the 
Territory-  of  Arizona. 

See  same  case  below  (Kan.)  84  Pac.  1096. 
674 


Meters,  Johti  F.  DiOom,  Bmrry  BmhbeH 
and  C.  F.  Aimaworth  for  appellAnt. 

Meeere,  Boy  8.  Ooodrieh  and  WaUer  Ben- 
nett for  appellee. 

January  23,  1907.    ^Diemieeed  with  eovU,[i 
per  stipulation. 


George  W.  Ckwsicah  et  mi^  Plamtift  fa 
Error,  v.  Geqbge  R.  Bidwklx..     [No.  52.] 
In  Error  to  the  Cirenit  Court  of  the  Unit- 
ed States  for  the  Southern  Distriet  of  New 
York. 

Mr.  W.  Wickham  Smith  for  the  pUntiffi 
in  error. 

The  Attorney  General  for  defcndaat  in  er- 
ror. 

Fehruary  4,  1907.  Diemieaed  with  eoili, 
on  motion  of  Mr.  Solicitor  Oenerai  Boift  in 
behalf  of  counsel  for  the  plnintiffs  in  cmr. 


Adrian  C.  HonoiA,  Bzecntor,  eAe^  et  cL, 

Plaintiffs  in  Error,  o.  Wnxxax  C  Wnr 

son,  as  Acting  Comptroller  of  the  State 

of  New  York.     [No.  353.] 

In  Error  to  the  Surrogates*  Court  of  New 
York  County,  State  of  New  York. 

See  same  case  below,  in  Cburt  of  Appeak 
183  N.  Y.  238,  76  N.  E.  1ft. 

Mr.  Oharlee  K.  Carpenter  for  pUintifle  in 
error. 

Mr.  Emmet  B.  Oleott  tor  the  defendant  in 
error. 

February  <  1907.    Diemiemd,  per  itipa- 
lation. 
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THE  DECISIONS 


OF  THB 


Supreme  Court  of  the  United  States 


AT 


OCTOBER  TERM,  1906. 


I*€ATHERINE  SCHLEMMER,  Plff.  in  Brr., 

V. 

BUFFALO,  ROCIIESTER,   A   PITTSBURG 
J    RAILWAY  COMPANY, 

(S^  S.  C.  Eteporter's  ed.  1-20.) 

Errar  to  state  court — ^Federal  question— de- 
cision on  non-Federal  ground. 

1-  A  state  court,  by  deciding  that  a 
T^U-wBty  employoe  who  was  killed  while  at- 
ftexDptlng  to  make  a  coupling  with  a  car  not 
eqoipped  with  an  automatic  coupler,  as  re- 
qmirea  by  the  act  of  >Iarch  2,  1893  (27  Stat. 
it  I^  531.  chap.  \m,  U.  S.  Comp.  Stat.  1901, 
f  pw    3174),    §   2,   was,  as  a    matter    of    law, 

fuilZy  of  contributory  negligence  in  lifting 
is  liead  a  little  too  high  after  he  had  been 
framed  of  the  danger,  cannot  defeat  the  ap- 
pellate jurisdiction  of  the  Federal  Supreme 
Covtrt,  where  §  8  of  that  statute  was  special- 
ly in-voked  as  excluding  the  defense  of  as- 
snziiption  of  risk. 

S£aster  and  servant — duty  as  to  appliances — 
jintomatic  coupler. 

2-  A  shovel  car  is   a    "car"    witliin    the 
waning  of  the  act  of  March  2,  1893,  §  2,  re- 


24'<yTK- — On  the  general  subject  of  writs 
^f  error  from  the  United  States  Supreme 
^o^ixx-t  to  state  courts — see  notes  to  Martin 
▼  Hunter,  4  L.  ed.  U.  S.  97:  Tlamblin  v. 
Western  Land  Co.  37  L.  ed.  U.  S.  207:  Re 
Bnclianan,  39  L.  ed.  U.  S.  884:  and  Kipley 
▼.    Illinois,  42  L.   ed.   U.   S.   998. 

On  what  adjudications  of  state  courts 
cmxi  l>e  brought  up  for  review  in  the  Su- 
preme Court  of  the  United  States  by  writ 
^f  error  to  those  courts — see  note  to  Apex 
Transp.   Co.   v.   Garbade,   62  L.R.A.   513. 

On  how  and  when  questions  must  be 
Tmised  and  decided  to  make  a  case  for  a 
•^rrit  of  error  from  the  Supreme  Court  of 
^lie  United  States — see  note  to  Mutual  L. 
ln».     Co.    V.    McGrew,   63    L.R.A.    33. 

On    the  relation  between   defenses  of  as- 
sumption  of   risk    and    contributory    nejrli- 
fence — see   note    to    Limberg    v.    Glenwood 
iamber  Co.  49  L.R.A.  49*. 
SCKS  U'  S*  U.  S.,  Book  51. 


quiring  any  oar  used  in  moving  Interstate 

traffic  to  be  equipped  with    an    automatic 

coupler. 

Evidence — ^burden  of  proof. 

3.  The  burden  of  proof  is  upon  a  carrier 
to  bring  itself  within  the  exception  in  favor 
of  four-wheeled  cars  which  is  made  by  the 
proviso  in  §  6  of  the  automatic  coupler  act 
of  March  2,  1893. 

Master  and  servant — assumption  of  risk — 
automatic  coupler  act  —  contributory 
negligence. 

4.  The  possibility  that  a  railway  em- 
ployee, while  attempting  to  make  a  coupling 
with  a  car  not  equipped  with  an  automatic 
coupler,  as  required  by  the  act  of  March  2, 
1893,  §  2,  might  miscalculate  the  height  to 
which  he  might  safely  raise  his  head,  is  so 
inevitably  and  clearly  attached  to  the  risk 
which,  under  §  8  of  that  statute,  he  does 
not  assume,  as  to  j)revent  a  court  from  hold- 
injT,  as  a  matter  of  law,  that  he  was  guilty 
of  contributory  nef>li<rence  which  would  de- 
feat any  recovery  in  lifting  his  head  a  little 
too  high  after  being  warned  of  the  danger. 


[No.  41.] 


Argued    January     18,    21,     1907. 
March  4,  1907. 


Decided 


IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Penn.sylvania  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the 
Court  of  Commcm  Pleas  for  the  County  of 
JefTcr^on,  in  that  stale,  granting  a  nonsuit 
in  an  action  for  the  death  of  a  railway  em- 
ployee who  was  killed  while  attempting  to 
make  a  (■(nij)ling  with  a  car  not  equipped 
with  an  automatic  coupler.     Reversed. 

See  same  case  below,  207  Pa.  IDS,  56  Atl. 
417. 

The  facts  are  stated  in  the  opinion. 

Mr,  Luther  M.  Walter   (by  sj)ecial  leave) 

and  Frederic  D.  McKenney  argued  the  cause, 

and,  with  Messrs.  PJdward  A.  Moseley  and 
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Supreme  Coubt  or  the  Unitb)  States. 


Ocr.I^a^ 


A.  J.  Truitt,  filed  a  brief  for  plaintiff  in 
error : 

Whether  a  right  or  privilege  claimed  un- 
der the  Constitution  or  laws  of  the  United 
States  was  distinctly  and  sufficiently  plead- 
ed and  brought  to  the  notice  of  a  state 
court  is  itself  a  Federal  question,  in  the  de- 
cision of  which  this  court,  on  writ  of  error, 
is  not  concluded  by  the  view  taken  by  the 
highest  court  of  the  state. 

Carter  v.  Texas,  177  U.  S.  442,  447.  44  L. 
ed.  839,  841,  20  Sup.  Ct.  Rep.  087;  Neal  v. 
Delaware,  103  U.  S.  370,  396,  397,  26  L.  ed. 
667,  673,  574;  Mitchell  v.  Clark,  110  U.  S. 
633,  645,  28  L.  ed.  279,  283,  4  Sup.  Ct.  Rep. 
170,  312;  Boyd  v.  Nebraska,  143  U.  S.  135, 
180,  36  L.  ed.  103,  116,  12  Sup.  a.  Rep.  375. 
So,  where,  in  this  court,  a  party  asserts 
;hat  the  final  judgment  of  the  highest  court 
of  a  state  denied  to  him  a  right  or  immunity 
set  up  and  claimed  under  the  Constitution 
or  laws  of  the  United  states,  if,  upon  ex- 
amining the  record,  this  court  can  find  that 
a  Federal  question  was  properly  raised,  or 
that  a  Federal  right  or  immunity  was  spe- 
cially claimed,  in  the  trial  court,  then  juris- 
diction to  review  the  judgment  of  such  state 
court  will  not  have  been  defeated  by  the 
mere  failure  of  the  highest  court  of  the 
state  to  dispose  of  the  question  so  raised,  or 
to  pass  upon  the  right  or  immunity  so 
claimed. 

Erie  R.  Co.  v.  Purdy,  185  U.  S.  148,  154, 
46  L.  cd.  847,  850,  22  Sup.  Ct.  Rep.  605. 

It  is  immaterial  that  the  state  courts 
considered  the  case  to  fall  within  the  princi- 
ples of  general  common  law,  untrammeled 
by  statuiorj-  enactments. 

"  Anderson'  v.  Carkins,  136  U.  S.  483,  34  L. 
ed.  272.  10  Sup.  Ct.  Rep.  905. 

A  casf  arises  under  the  Constitution  or  a 
law  of  the  Ignited  States  whenever  its  cor- 
rect decision  de])onds  upon  the  construction 
of  either. 

Cohen  v.  Virginia,  6  Wheat.  375,  5  L.  ed. 
284. 

Also  whenever  the  rights  set  up  by  a  par- 
ty may  be  defeated  by  one  construction  or 
sustainiHl  by  another. 

Osl)orn  V.  Bank  of  I'nited  States,  9  Wheat. 
738.  0  L.  ed.  204;  Starin  v.  New  York,  115 
U.  S.  248,  29  L.  ed.  388.  6  Sup.  Ct.  Rep.  28. 
The  jurisdiction  of  this  court  extends  to 
every  right  protected  by  the  laws  of  the 
United  States,  irrespective  of  the  source 
whence  such  rights  may  spring. 

Ntw  Orleans  v.  De  Armas.  9  Pet.  224.  9 
L.  ed.   109. 

And  the  refusal  of  a  state  supreme  court 
to  consider  a  Federal  question  which  is  con- 
trolling in  a  case  is  equivalent  to  a  decision 
against  the  Federal  right  involved  therein, 
and  gives  to  this  court  jurisdiction  to  re- 
Tiew  its  judgment. 
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Dee  Moines  Nay.  &  R.  Co.  ▼.  Iowa  HoBt> 
stead  Co.  123  U.  S.  552,  31  L.  ed.  202;  I 
Sup.  a.  Rep.  217;  Phoenix  Bank  r.  Rifie^, 
111  U.  S.  125,  28  L.  ed.  374,  4  Sup.  Ct  R^ 
322. 

While  it  is  conceded  that  this  oonrt  oa- 
not  enter  upon  the  inquiry  as  to  vbetker 
the  finding  of  a  jury  in  a  state  eourt  ii 
against  the  evidence  (Missouri,  K.  ft  T.  R. 
Co.  V.  Haber,  169  U.  S.  639,  42  L.  ed.  887, 
18  Sup.  Ct.  Rep.  488),  nevertheless,  the  qnei- 
tion  as  to  the  sufficiency,  oompetency.^or 
legal  effect  of  the  evidence,  as  bearing  npn 
a  question  of  Federal  law  raised  in  tk 
course  of  the  trial,  may  be  reviewed  by  tUi 
court,  as  a  supreme  court  of  error  of  i 
state  may  review  the  proceedings  of  inferior 
courts  of  original  jurisdiction  (\tsekaj  t. 
Dillon,  4  How.  447,  11  L.  ed.  1050;  Domr 
V.  Richards,  151  U.  S.  658,  38  L.  ed.  30S.  14 
Sup.  a.  Rep.  452). 

Though  it  should  be  conceded  that,  is  tk 
absence  of  any  question  as  to  the  conitne- 
tion  and  application  of  the  Federal  nfitf 
appliance  law,  the  defense  of  eonftboteiy 
negligence  gives  rise  to  questions  of  gcml 
law  merely,  which  are  finally  determiBiUf 
by  the  decision  of  the  state  court  (Teitf 
&  P.  R.  Co.  V.  Johnson,  151  U.  S.  81.  98.* 
L.  ed.  81,  87,  14  Sup.  Ct.  Rep.  250),  tf 
where,  as  here,  contributory  negligeim  U 
matter  of  defense  is  found  and  deduct  * 
matter  of  law  by  the  state  courts,  ani  tk 
plaintiff's  right  to  immunity  from  the  kff- 
dens  of  such  defense,  set  up  under  the  pro*** 
sions  of  a  Federal  statute,  is,  by  suck  kt 
laration,  in  effect,  if  not  in  fact,  dsMi 
this  court  has  jurisdiction  to  ooniider  ■>' 
determine  for  itself  whether,  under  the  f*" 
visions  of  the  Federal  statute  spedfittV 
invoked,  the  defense  of  contributory  w^ 
gence  is  available  to  a  defendant  who  ki 
violated  its  express  prohibitions;  and, if*** 
then  whether  the  evidence  upon  which  9/^ 
defense  rests  is  of  such  a  character  as  jv^ 
fies  the  trial  court  in  peremptorily  initr«S' 
ing  the  jury  to  return  their  verdict  sgM«^ 
the  damaged  plaintiff. 

Th^  trial  court  erred  in  holding  thit  ^ 
shovel  car  was  not  a  car  used  hi  intoitt* 
commerce  or  any  other  kind  of  traflk. 

Kansas  City.  M.  &  B.  R.  Co.  v.  Oock^i 
95  Ala.  412,  11  So.  262;  Thomas  v.  Gcoi|i» 
R.  &  Bkg.  Co.  38  Ga.  224;  Perei  v.  Ssa An- 
tonio &  .\.  P.  R  Co.  28  Tex.  Civ.  Ap^  ** 
67  S.  \V.  137;  Texas  .&  P.  R.  Co.  t.  Wi* 
31  Tex.  Civ.  App.  498,  72  S.  W.  1044;  J* 
son  V.  Southern  P.  Co.  196  U.  S.  1,  49  Uf^ 
363.  25  Sup.  a.  Rep.  158;  Gibbons  v.  0^ 
9  Wheat.  1,  6  L.  ed.  23. 

'Traffic"  as  well  aa  ''commeres*  «««* 
the  transportation  of  persons  and  proptfV* 
and  the  words  "interstate  trmfBc"  wnt  *l 
transportation    of    pemoiu    and    prop^iV 


BGHi^irMMEa  T.  BiJFFAio^  E,  &  K  R.  Ock 


liff«   Euch    tr&BSpartfttian    crosfica    starts 

Mobile  County  y.  Kimball,  102  U.  S,  702, 
5  L  hJ,  241 ;  GloiJte*t*T  Ferry  Co,  v,  Penn- 
plTOoia,  114  U.  S.  106,  204,  29  L.  ed.  158, 
12, 1  Idters.  Com.  Rep,  382,  5  Stip.  Ct-  Rep. 
Ml  Lottery  Case  (Champion  v,  Ames)  188 
.  8.  321,  346,  47  U  ed,  492,  406,  23  Sup.  Ct, 
pp.  321, 

The  shovel  c&r  was  being  transported  as 
tigbt;  and*  while  hauling  this  construction 
tiiij  of  which  the  shovel  car  was  a  part, 
K  defendant  did  not  cease  to  be  a  common 
urifir. 

Peoria  &  P.  U.  R.  Co.  v.  Chicago,  R.  I.  & 
/S.  Co.  lOfl  DL  135,  50  Am.  Rt^p.  605. 
It  wfts  error  to  hold,  aa  matter  of  law, 
lit  the  alleged  contributory  negligence  of 
ee^itid  barred  plaintifT's  right  to  recover 
UBtgaa  growing  out  of  defendant's  negli- 
feuee  in  failing  or  refusing  to  comply  with 
Iw  plain  requirements  of  the  United  States 
im, 

Biltimore  &  R  R.  Go,  v.  Mackey,  157  U.  8. 
^30  L  ed.  624,  15  Sup.  Ct.  Rep.  491;  New 
lm\t  C.  R.  Co.  V.  Lockwood,  17  Wall.  382, 
1  L  ed.  641;  Choctaw,  0.  &  G,  R.  Co.  v. 
kllowajr,  191  U.  S.  334,  48  L.  ed.  207,  24 
(up.  a.  Rep.  102. 

Tbe  receipt  of  this  car  by  the  defendant 
D  m  onlawful  condition  wai  grosB  or  wilful 
wslig^Dce. 

Shmiiflcher  v.  St.  Lotiis  &  S.  F.  R.  Co.  39 
M.  nii  Milwaukee  &  St.  P.  R.  Co.  v. 
^rmAW  U.  8.  405,  £3  L-  ed.  376  j  Louisville 
iK  R.  Co.  V.  McCoy,  SI  Ky.  403;  Riley 
Westurn  U.  Teleg,  Co.  ti  Mi^c  2il,  26  N.  Y. 
iapp.  532 ;  Bannon  v.  Baltimore  &  0.  R.  Co. 
*>ld.  108;  Schindler  v.  Milwaukee,  L.  S.  & 
^.HCo.  87  Mich.  400,  49  N.  W.  670  ;  United 
t*tea,T.  Southern  R.  Co.  135  F^d.  122. 
Coatrihutory  negligence  catinot  be  pleaded 
'  *  ba.T  to  recovery  by  a  plaliitifi"  when  the 
ftJxijnite  cause  of  plaintiff's  injury  was  the 
JJojf  of  defendant  to  comply  with  a  stat- 
«. 

Cftrterrille  Coal  Co.  v.  Abbott,  181  111. 
5,  55  N.  K  131 ;  Kansas  City,  M.  &  B.  R. 
-  T.  Flippo,  13S  Ala.  487,  35  So.  457;"  El  - 
'ft  V.  Seaboard  Air  Line  U.  Ca.  130  K.  C. 
',41  S.  E.  780;  Greenlee  v.  Southern  R. 
l^  N.  C.  977,  41  L.RA.  309,  05  Am.  St. 
1.  734,  30  S.  E.  115;  Troxler  v.  Stnithern 
Co.  124  N.  C.  191,  44  L.R.A.  313,  70  Am. 
Rep.  5S0,  32  S.  E.  550-,  Fleming  v, 
ithem  R.  Co.  131  N.  C.  47ti,  42  «.  E. 
;  Union  P.  R.  Co.  v.  Mt>D[insiM,  152  U. 
m,  38  L.  ed.  434,  14  Sup.  Ct.  R^p.  tHSi 
!  Pennsylvania  (The  pptirtsylvanisi  v, 
op)  19  Wall.  125,  22  L,  ed.  148 j  Flint 
E*.  M.  R.  C-o.  V.  Lull.  2H  .Mich.  SIO. 
'he  court  erred  in  not  submitting  the 
ition  of  contributory  negligence  to  the 
F- 
S  IT.  8* 


Siou,Y  City  Jt  P.  R,  Co.  v.  Stout,  17  Wall 
657*  063,  21  L,  ed.  745,  740;  Milwaukee  k 
St.  P.  R.  Co.  V.  Kellogg,  04  U.  S.  409,  475, 
24  L.  ed.  250,  250;  Texas  &  P.  R.  Co.  v.  Car- 
lin,  189  U.  S.  354,  361,  47  L,  ed.  849-853, 
23  Sup.  Ct.  Rep,  585;  Northern  P.  R.  Co.  v, 
Everett,  152  U.  S.  107,  38  L.  ed.  373,  14 
Sup.  Ct.  Rep.  474;  Goodrich  v.  New  York 
C.  ^  H.  R.  R.  Co.  110  N,  Y.  308,  5  L.R.A 
750,  IS  Am.  St.  Rep.  410,  22  N.  E.  397;  In 
land  &  Seaboard  Coasting  Co.  v.  Tolson,  130 
U.  S.  551,  35  L.  ed.  270,  11  Sup.  Ct.  Rop. 
653;  Baltimore  &.  O.  R,  Co.  v.  Baugh,  149 
a  S.  368,  37  L.  ed.  772,  10  Sup.  Ct.  Rep. 
914;  Grand  Trunk  R.  Co,  v.  Ives,  144  U.  S. 
408,  30  L.  ed.  485,  12  Sup.  Ct.  Rep-  679  j 
Esher  v.  Mineral  R.  &  Min.  Co.  28  Pa,  Super. 
Ct.  387;  Kilkeary  v.  Thackery,  165  Pa.  584, 
30  Atl.  1013;  Hogan  v.  West  Mahanuy  Twp. 
174  Pa.  352,  34  Atl.  563;  Petterman  v,  Rusli 
Twp,  28  Pa.  Super.  Ct.  77. 

Mr,  Mailin  E.  Olmstaad  argiied  the  cauee^ 
andy  with  Messrs.  C.  H,  McCaulcy  and  A. 
C.  Stamm,  filed  a  brief  for  defendant  in  er- 
rors 

No  Federal  question  ia  involved. 

Say  ward  v.  Denny,  158  U.  S.  180,  IS3,  39 
L.  ed.  941,  942,  15  Sup.  Ct.  Rep.  777;  Ans- 
bro  V.  United  States,  150  U.  S.  B^5,  697 ♦  46 
L.  ed.  310,  311,  16  Sup,  Ct  Rep.  187;  Mur- 
dock  V.  Memphis,  20  Wall.  690,  22  L,  ed. 
429;  Detroit  City  R.  Co.  v.  Guthard,  114  U. 
S.  133,  20  L.  ed.  US,  5  Sup.  Ct.  Rep.  811; 
F.  G.  Oxley  Stave  Co.  v.  Butler  County,  160 
U.  e.  648,  41  L,  ©d,  1149,  17  Sup.  a.  Rep. 
709;  Mutual  L.  Ins.  Co.  v.  McGrew,  188  U. 
S.  291,  47  L.  ed.  480,  63  L.RA.  33.  23  Sup. 
Ct.  Rep.  375;  Loeb  v.  Columbia  Twp.  179 
U.  S.  472,  45  L.  ed.  280,  21  Sup.  Ct.  Rf?p. 
174. 

Even  though  a  Federal  question  had  been 
squarely  raised  in  the  supreme  court  of 
Pennsylvania,  nevertheless,  as  the  defense 
of  contrihutory  negligence  was  found  by 
that  court  to  be  a  complete  defense,  it  would 
have  been  unnecessary  for  it  to  paaa  upon 
the  Federal  question,  and  its  failure  to  do 
so  could  not  have  been  assigned  ai  error 
lie  re. 

Adams  County  v.  Burlington  &  H,  River 
R.  Co.  112  U.  S.  123,  28  T^.  ed.  678,  5  Sup. 
Ct.  Rep.  77;  Chouteau  v.  Gibson,  111  U.  8, 
200,  28  L.  ed.  400,  4  Sup.  a.  Rep.  340;  Mur- 
dock  V.  Memphis,  20  Wall.  590,  636.  22  L.  ed. 
429,  444;  Jenkins  V.  Loewenthal,  110  U.  S. 
222,  28  L.  ed.  129,  3  Sup.  Ct.  Rep.  638; 
Male  V.  Akors,  132  U.  S.  554,  33  L.  ed.  442, 
ID  Sup.  Ct.  Rep.  171;  Detroit  City  R.  Co. 
V.  Guthard,  supra;  New  Orleans  Water- 
works Co.  V.  Louisiana  Sugar  Ref.  Co.  125 
U.  S.  18,  31  L,  ed.  607.  S  Sup.  Ct.  Rep.  741; 
De  Saussure  v.  Gaillartl,  127  U.  S.  216-233, 
32  L.  ed,  125-132,  8  Sup.  Ct.  Rep.  1053; 
Eustia  V.  BoUea,  160  U,  8,  361-366,  37  U 
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ed.  nil,  1112,  14  Sup.  Ct.  Rep.  131;  Rut- 
land R.  Co.  V.  Central  Vermont  R.  Co.  169 
U.  S.  630,  640,  40  L.  ed.  284,  289,  16  Sup. 
Ct.  Rep.  113;  Israel  v.  Arthur,  162  U.  S. 
355,  38  L.  ed.  474,  14  Sup.  Ct.  Rep.  683. 

Under  the  law  of  Pennsylvania,  plaintiff 
would  not  be  entitled  to  recover  in  this  case 
even  if  the  deceased  had  not  been  guilty  of 
contributory  negligence;  because  it  is  the 
well-settled  law  of  that  state  that  an  em- 
ployee assumes  the  risks  incident  to  the  dis- 
charge of  his  duties,  even  though  those  du- 
ties are  hazardous,  ii  he  has  had  an  oppor- 
tunity to  ascertain  their  dangerous  charac- 
ter. 

Patterson  v.  Pittsburg  &  C.  R.  Co.  76  Pa. 
389,  18  Am.  Rep.  412;  Pittsburgh  &  C.  R. 
Co.  V.  Sentmeyer,  92  Pa.  276,  37  Am.  Rep. 
684;  Moore  v.  Pennsylvania  R.  Co.  167  Pa. 
495,  31  Atl.  734;  Auburn  v.  Tube  Works  Co. 
14  Pa.  Super.  Ct.  670;  Rooney  v.  Carson,  161 
Pa.  26,  28  Atl.  990;  Bemisch  v.  Roberts,  143 
Pa.  1,  21  Atl.  998. 

It  is  a  rule  of  universal  application,  sus- 
tained by  hundreds  of  decisions,  that  re- 
covery by  a  plaintiff  is  precluded  where  his 
or  her  own  negligence  has  proximately  con- 
tributed to  his  or  her  own  injury.  It  is 
sufTicisnt  to  refer  to — 

Washington  &  G.  R.  Co.  v.  McDade,  136 
U.  S.  554,  34  L.  ed.  235,  10  Sup.  Ct.  Rep. 
1044;  7  Am.  &  Eng.  Enc.  Law,  p.  371; 
Sunney  v.  Holt,  15  Fed.  880;  Motey  v. 
Pickle  Marble  &  Granite  Co.  20  C.  C.  A. 
300,  30  U.  S.  App.  082,  74  Fed.  155. 

Although,  under  the  act  of  1893,  where  ap- 
plicable, an  employee  will  not  be  deemed  to 
have  assumed  the  risk  of  the  employment, 
ne  vert  ho  less,  he  must  act  in  such  a  manner 
that  injury  shall  not  befall  him  as  the  result 
of  his  own  fault  or  imprudence.  The  dis- 
tinction between  "assumption  of  risk"  and 
"contributory  negligence"  has  always  been 
clearly  drawn. 

I'nion  P.  R.  Co.  v.  O'Brien,  161  U.  S. 
451-45(»,  40  L.  ed.  766-770,  16  Sup.  St.  Rep. 
018;  Choctaw,  O.  &  (i.  R.  Co.  v.  McDade,  191 
U.  S.  04,  48  L.  ed.  96,  24  Sup.  Ct.  Rep. 
24;  Narramore  v.  Clovi'land,  C.  C.  &  St.  L. 
R.  Co.  48  L.R.A.  (>S,  37  C.  C.  A.  499,  90  Fed. 
.?04;  St.  Louis  Cordage  Co.  v.  Miller,  63 
L.R.A.  651,  01  C.  C.  A.  477,  126  Fed.  496; 
Hesse  v.  Columbus,  S.  &  H.  R.  Co.  68  Ohio 
St.  107,  50  N.  E.  354;  Miner  v.  Connecticut 
River  R.  Co.  153  Mass.  398.  26  N.  E.  994; 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Baker, 
33  C.  C.  A.  4(58,  63  U.  S.  App.  653,  91  Fed. 
224. 

With  the  exception  of  two  or  three  deci- 
sions by  a  divided  supreme  court  of  North 
Carolina,  all  the  cases  hold  that,  where  the 
plaintiff  was  contributorily  negligent,  he 
cannot  recover,  even  though  the  defendant 
was  disregarding  a  statutory  requirement.  | 
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Winkler  t.  PhilmdelpUa  ft  B.  R.  06l  ^ 
Penn.  (Del.)  80,  53  Atl.  90,  4  Bma.  (Dtf  J 
387,  66  Atl.  112;  deveUnd,  C  a  k  BL  L 
R.  Co.  V.  Baker,  suprm;  Denver  &  R.  G.  £ 
Co.  T.  Arrighi,  63  C.  C.  A.  649,  129  M 
347 ;  Narramore  v.  Cleveland,  C.  C.  ft  St  L 
R.  Co.  suprm;  Lake  Erie  ft  W.  R.  Ca  i; 
Craig,  19  C.  C.  A.  631,  37  U.  S.  App.  IM, 
73  Fed.  643;  Hodges  v.  Kimball,  44  C  C  A. 
193,  104  Fed.  752;  Dixon  v.  Westcn  U. 
Teleg.  Co.  68  Fed.  630;  Kilpatrick  r.  Gwd 
Trunk  R.  Co.  74  Vt.  288,  93  Am.  St  B^ 
887,  52  Atl.  531,  72  Vt.  263,  82  Am.  St  Bf^ 
939,  47  Atl.  827;  Mobile,  J.  ft  K.  C.  B.(X 
V.  Bromberg,  141  Ala.  258,  37  So.  395;  Bol- 
um  V.  Chicago,  M.  ft  St.  P.  R.  Co.  80  Wa 
299,  50  N.  W.  99;  Victor  Coal  Co.  ▼.  3Mi, 
20  Colo.  320,  26  L.R.A.  435,  46  Am.  St  Bf^ 
299,  38  Pac.  378;  Taylor  t.  Gktev  Ml^ 
Co.  143  Mass.  470,  10  N.  E.  306;  Gnid  t. 
Michigan  C.  R.  Co.  83  Mich.  564,  11  UU. 
402,  47  N.  W.  837;  Vicksburg  ft  IL  B.Ok 
V.  McGowan,  62  Miss.  694,  62  An.  Iff 
205;  Mobile  ft  O.  R.  Co.  ▼.  Stroud,  61  lEm- 
792,  2  So.  171;  New  Orleans  ft  N.  E.  B.0^ 
V.  Brooks,  85  Miss.  274,  88  Sa  40;  BoekMr 
V.  Richmond  ft  D.  R.  Co.  72  Mias.  877,  U8» 
449. 

The  ruling  of  the  ^nnsylvania  cMrt* 
upon  the  question  of  contributoiy  ■#* 
gence  is  not  reviewable  here,  it  not  pRM^ 
ing  a  Federal  question.  In  any  evanti  it  ^ 
in  entire  harmony  with  the  rulingi  ol  tUi 
and  all  other  courts. 

Washington  ft  G.  R.  Co.  ▼.  McDid^  \^ 
U.  S.  554,  34  L.  ed.  235,  10  Sup.  a  >(^ 
1044;  Southern  P.  Co.  ▼.  Seley,  Ml  U.I 
145,  38  L.  ed.  391,  14  Sup.  Ct.  B«^  5IS. 

Mr.  Justice  Helmet  delivand  thi  ^ 
ion  of  the  court: 

This  is  an  action  for  the  death  d  tw 
plaintiff's  intesUte,  Adam  M.  Sehksa** 
while  trying  to  couple  a  shovel  car  tot*' 
boose.  A  nonsuit  was  directed  at  tht  tfiv 
and  the  direction  was  sustained  by  tki  i** 
preme  court  of  the  state.  The  ihoi^jj 
was  .part  of  a  train  on  its  way  tMH 
Pennsylvania  from  a  point  in  New  Yo^^ 
was  not  equipped  with  an  automatie  o^ 
ler  in  accordance  with  the  act  of  Mirck  ** 
1893,  chap.  196,  I  2,  27  SUi.  at  L.  lU.  ^ 
S.  Comp.  SUt.  1901,  p.  S174.  iMtM^  ^ 
such  a  coupler  it  bad  an  inm  diawbtffi'' 
tcncd  underneath  the  car  1^  a  pin  ^FT 
jecting  about  a  foot  beyond  the  ear.  ^ 
drawbar  weighed  about  80  pounds  ^^^ 
free  end  played  up  and  down.  On  tUi  ff' 
was  an  feye,  and  the  coupling  had  to  hi  ^^ 
by  lifting  the  free  end  possibly  a  ioat' 
that  it  should  enter  a  slot  In  an  w^t0^ 
coupler  on  the  caboose  and  allow  a  f^  ^ 
drop  through  the  eye.  Owipf  ts  tti  i^ 
sence  of  buffers  on  the  sbovsl  ear  aad  li  B* 
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being  so  liigli  that  it  would  p^ias  over  tboie 
OD  the  £raboosc»  the  car  and  eaboose  would 
miEl  anj^one  b«*tweefi  them  if  they  came 
togi'ther  aad  the  coupllDg  failed  to  be  made. 
Bchleinmer  was  ordered  to  make  the  coup- 
llii|f  as  the  train  was  slowly  approaehiog 
the  c^flboo^e.  To  do  so  he  had  to  get  be- 
twwn  the  care,  keeping  below  the  level  of 
']tie  bottom  of  the  *sbovel  car»  It  was  duskj 
aid  In  endeavorijig  to  obey  the  order  and  to 
Ifuide  the  drawbar  he  rose  a  tery  little  too 
%1it  and,  as  be  failed  to  hit  the  slot^  the 
top  of  liis  head  was  cruahed. 

Iht  plaiDtifT,  ID  her  declaration,  alleged 
^^t  the  defendant  was  transportlDg  the 
•hovel  car  from  state  to  state,  and  that  the 
'eaupler  was  not  such  as  was  required  by  gk- 
jiUng  l^ws.  At  tbe  trial  special  attention 
vas  cUled  to  the  United  States  statute  as 
part  of  the  plaintiff^s  ease.  The  court  hav- 
in^  dir<?etcd  a  nonsuit  with  leave  to  the 
plaintiff  to  move  to  take  it  off,  a  motion  was 
mdt  on  the  ground,  among  others,  'Hhat 
vai^T  the  United  States  statute,  specially 
pltaded  in  this  case,  tbe  decedent  was  not 
Smned  to  have  assumed  tbe  risk,  owing  to 
ih  fact  that  the  ear  was  not  equipped  with 
in  aukimtttie  coupler*"  The  question  thusi 
Tailed  was  dealt  with  by  the  court  in  over- 
niliiiff  the  raotion.  Exceptions  wore  a.h 
hwisi  and  an  appeal  taken.  Among  thp  er- 
n>rs  aaaigned  waa  one  "in  bolding  that  tbe 
i^?t1  car  was  not  a  car  used  in  interstate 
commerce  or  any  other  kind  of  traffic/' — 
the  words  of  the  court  below.  The  supreme 
court  affirrned  the  judgment  in  words  that 
^e  shall  quote.  We  are  of  opinion  that 
^he  plaintiff's  rights  were  sared  and  that 
^e  have  jurisdiction  of  the  ease,  subject  to 
certain  matters  that  we  shall  discuss. 

On  the  merits  there  are  two  lesser  ques- 
tions to  be  disposed  of  before  we  come  to 
^e  main  one.  A  doubt  is  suggested  wheth- 
er the  shovel  car  was  in  course  of  trans- 
portation between  points  in  different  states, 
*nd  also  an  argument  is  made  that  it  was 
^ot  a  car  within  the  contemplation  of  §  2. 
On  the  former  matter  there  seems  to  have 
•^n  no  dispute  below.  The  trial  court 
'^teg  the  fact  as  shown  by  the  evidence, 
*nd  testimony  that  the  car  was  coming  from 
^mestone.  New  York,  is  set  forth,  which, 
although  based  on  the  report  of  others,  was 
^^idence,  at  least,  unless  objected  to  as 
Wrsay.  Damon  v.  Carrol,  163  Mass.  404, 
^8,  409,  40  N.  E.  185.  It  was  the  testi- 
mony of  the  defendant's  special  agent  em- 
P^ed  to  investigate  the  matter. 

The  latter  question  is  pretty  nearly  an- 
*^ered  by  Johnson  v.  •Southern  P.  Co.  196 
^-  S.  1,  16,  49  L.  ed.  363,  368,  25  Sup.  Ct. 
Rep.  158,  161.  As  there  observed:  "Tested 
^y  context,  subject-matter,  and  object,  'any 
Ar*  meant  all  kinds  of  cars  running  on  the 
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rails,  including  locomotives*  «  ,  ,  The 
object  was  to  protect  the  lives  and  limbs 
of  railroad  employees  by  rendering  it  un* 
necessary  for  a  man  operating  the  cou  filers 
to  go  between  the  ends  of  the  cars."  These 
considerations  apply  to  shovel  cars  as  well 
n^  to  locomotives^  and  show  that  the  words 
''used  in  moving  interstate  traffic"  should 
not  be  taken  in  a  narrow  sense.  The  later 
act  of  March  2,  1903,  chap.  976,  32  Stat, 
at  L.  943,  U.  S,  Comp.  Stat.  Supp.  1905,  p. 
603,  enacting  that  the  provisioti  shall  be 
held  to  apply  to  alt  ears  and  similar  ve^ 
bicleSj,  may  be  used  as  an  argument  on  either 
side;  but,  in  our  opinion,  indieatea  the 
intent  of  tbe  original  act.  196  U.  S,  21,  49 
L.  ed.  37 1»  25  Sup.  Ct.  Rep.  158.  There  * 
was  an  error  on  ibis  point  in  tbe  decision 
l>eIow* 

A  faint  suggestion  was  made  that  the 
proviso  in  §  6  of  the  act^  that  nothing  in 
it  shall  apply  to  trains  composed  of  four- 
wheel  cars,  was  not  negatived  by  the  plain- 
tiff. The  fair  inference  from  tbe  evidence  is 
that  this  was  an  unusually  large  car  of  tbe 
ordinary  pattern.  But,  further,  if  the  de- 
fendant wished  to  rely  upon  this  proviso^ 
the  burden  was  upon  it  to  bring  itself  witb- 
in  the  exception.  The  word  ''provided"  is 
used  in  our  legislation  for  many  other  pur* 
poses  beside  that  of  e^cpressing  a  condition, 
Tbe  only  condition  expressed  by  this  clause 
it  that  four-wheeled  cars  shall  be  excepted 
from  the  requirements  of  the  act.  In  sub- 
stance it  merely  creates  an  exception,  which 
has  been  said  to  he  the  general  purpose  of 
such  clauses.  Interstate  Commerce  Com- 
mission V.  Baird,  194  U.  S.  25,  36,  37,  48 
L.  ed.  860,  865,  866,  24  Sup.  Ct.  Rep.  563. 
"The  general  rule  of  law  is,  that  a  proviso 
carves  special  exceptions  only  out  of  the 
body  of  the  act;  and  those  who  set  up  any 
such  exception  must  establish  it,"  etc. 
Ryan  v.  Carter,  93  U.  S.  78,  83,  23  L.  ed. 
807,  809;  United  States  v.  Dickson.  15  Pet. 
141,  165,  10  L.  ed.  689,  698.  The  rule  ap- 
plied to  construction  is  applied  equally  to 
the  burden  of  proof  in  a  case  like  this. 
United  States  v.  Cook,  17  Wall.  168,  21  L. 
ed.  538;  Com.  v.  Hart,  11  Cush.  130,  134. 

We  come  now  to  the  main  question.  The 
opinion  of  the  supreme  court  was  as  fol- 
lows:  "Whether  the  act  of  Congress  •.  .  .[Ill 
has  any  applicability  at  all  in  actions  for 
negligence  in  the  courts  of  Pennsylvania  is 
a  question  that  does  not  arise  in  this  case, 
and  we  therefore  express  no  opinion  upon 
it.  The  learned  judge  below  sustained  the 
nonsuit  on  the  ground  of  the  deceased's 
contributory  negligence,  and  the  judgment 
is  affirmed  on  his  opinion  on  that  subject." 
[207  Pa.  202,  56  Atl.  419.]  It  is  said  that 
the  existence  of  contributory  negligence  is 
not  a   Federal  question,   and  that,  as  the 
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decision  went  off  on  that  ground,  there  is 
nothing  open  to  revision  here. 

We  certainly  do  not  mean  to  qualify  or 
limit  the  rule  that,  for  this  court  to  en- 
tertain jurisdiction  of  a  writ  of  error  to  a 
state  court,  it  must  appear  affirmatively 
that  the  state  court  could  not  have  reached 
its  judgment  without  tacitly,  if  not  ex- 
presslv.  deciding  the  Federal  matter.  Bach- 
tel  v/ Wilson  (Jan.  7.  1007)  204  U.  S.  3G, 
ante,  357,  27  Sup.  Ct.  Rep.  243.  But,  on  the 
other  hand,  if  the  question  is  duly  raised 
and  the  judgment  necessarily,  or,  by  what 
appears,  in  fact  involves  such  a  decision, 
then  this  court  will  take  jurisdiction,  al 
though  the  opinion  below  says  nothing  about 
it.  Kaukauna  Water  Power  Co.  v.  Green 
Bay  &  M.  Canal  Co.  142  U.  S.  254.  35  L. 
ed.  1004,  12  Sup.  Ct.  Rep.  173.  And  if  it 
is  evident  that  a  ruling  purporting  to  deal 
only  with  local  law  has  for  its  premise  or 
necessary  concomitant  a  cognizable  mistake, 
that  may  be  sufficient  to  warrant  a  review. 
Terre  Haute  &  f.  R.  Co.  v.  Indiana,  104  U. 
S.  579.  48  L.  ed.  1124.  24  Sup.  Ct.  Rep.  767. 
The  application  of  this  rather  vague  prin- 
ciple will  appear  as  we  prococd. 

It  is  enacted  by  S  ^  of  the  act  that  any 
employee  injured  by  any  oar  in  use  con- 
trary to  the  provisions  of  the  act  shall  not 
be  deemed  to  have  assumed  the  risk  thereby 
occasioned,  although  continuing  in  the  em- 
ployment of  the  currier  after  the  unlawful 
use  had  been  brought  to  his  knowledge.  An 
early,  if  not  the  earliest,  application  of  the 
phra«e  '*as^um])ti(>n  of  risk*'  was  the  es- 
tablishment of  the  exception  to  the  liability 
of  a  master  for  the  negligence  of  his  serv- 
ant wh<*n  the  person  injured  was  a  fellow 
servant  of  the  neglii:«Mit  man.  Whether  an 
actual  assumption  by  contract  was  sup- 
posed oil  grounds  of  economic  theory,  or 
the  iisMimption  was  imputed  because  df  a 
[12] 'concept ion  of  justice  and  conyenience,  does 
not  M^ittcr  for  the  present  purpose.  Both 
reasons  are  suggested  in  the  well-known  case 
of  Karwell  v.  Boston  &  W.  R.  Corp.  4  Met. 
40.  57.  58,  38  Am.  Dec.  330.  But.  at  the 
present  time,  the  motitm  is  not  tH)nfined  to 
risks  of  such  negligence.  It  is  extended,  as 
in  this  statute  it  plainly  is  extended,  to 
dangenuis  conditions,  as  of  machinery,  prem- 
ise^, and  the  like,  which  the  injured  pirty 
understood  and  appreciated  when  he  sub- 
mitted his  person  to  them.  In  this  clas^ 
of  cases  the  risk  is  said  to  bo  assumed  be- 
cause a  person  who  freely  and  voluntarily 
encounters  it  has  only  himself  to  thank 
if  harm  come-',  on  a  general  principle  of  our 
law.  Probiibly  the  modification  of  this  gen- 
eral principle  by  some  judicial  decisions 
and  by  statutes  like  5  8  is  due  to  an  opin- 
ion that  men  who  work  with  their  hands 
ha\e  not  always  Uie  freedom  and  equality 
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of    position    assumed    by   the  doctriw  if 
laUsez  faire  to  exist 

Assumption  of  risk  in  this  broad  soiie  c^ 
viously  shades  into  negligence  as 
understood.  Negligence  consists  in 
which  common  experience  or  the  sprail 
knowleiige  of  the  actor  shows  to  be  so  likrir 
to  produce  the  result  complained  of.  mder 
the  circumstances  known  to  the  actor,  tkat 
he  is  held  answerable  for  that  result,  al- 
though it  was  not  certain,  intended,  or  fon- 
seen.  He  is  held  to  assume  the  risk  opoi 
the  same  ground.  Choctaw,  O.  &  G.  R  Gb. 
v.  McDade,  191  U.  S.  64,  63.  48  L  ei 
96.  100,  24  Sup.  Ct.  Rep.  24.  .\part  fna 
the  notion  of  contract,  rather  shadovy  u 
applied  to  this  broad  form  of  the  liltfT 
conception,  the  practical  diflference  of  the 
two  ideas  is  in  the  degree  of  their  prn- 
imity  to  the  particular  harm.  The  pntia- 
inary  conduct  of  getting  into  the  daaftnm 
employment  or  relation  is  said  to  be  ■^ 
companied  by  assumption  of  the  risk.  TV 
act  more  immediately  leading  to  a  spedie 
accident  is  called  negligent.  But  the  dif- 
ference between  the  two  is  one  of  dtgtfi 
rather  than  of  kind;  and  when  a  statsteei- 
onerates  a  servant  from  the  fomer.  if  K 
the  same  time  it  lea\'ea  the  defense  of  cat* 
tributor\'  negligence  still  open  to  the  naitcf 
(a  matter  upon  which  we  express  do  opii- 
ion ) .  then,  unless  great  care  be  takis.  th 
'servant's  rights  will  be  sacrificed  by  iiapl;[M 
charging  him  with  assumption  of  the  rbk 
under  another  name.  Especially  i*  ik>> 
true  in  Pennsylvania,  where  some  eaifi.  *< 
least,  seem  to  have  treated  assumptioii  ** 
risk  and  negligence  as  convertible  ter*^ 
Patterson  v.  Pittsburg  &  C.  R.  Co.  76  P*- 
380,  18  Am.  Rep.  412.  We  cannot  hdp 
thinking  that  this  has  happened  in  thepR'' 
ent  case,  as  well  as  that  the  mlinf  «![* 
Schlemmer's  negligence  was  so  involvfd«i^ 
and  dependent  upon  erroneous  vieint  of  (^ 
statute  that  if  the  judgment  stood  the  <»<' 
ute  would  sulTer  a  wound. 

To  recur  for  a  moment  to  the  farli:  !*• 
only  ground,  if  any,  on  which  Schlfw"'' 
could  be  charged  with  negligence,  is  ^ 
when  he  was  between  the  trackf  hf  «■• 
twice  warned  by  the  yard  conductor  tob*f 
his  head  down.  It  is  true  that  he  hi4  ' 
stick,  which  the  rules  of  the  compi^'  ^ 
quired  to  be  used  in  coupling,  but  it  K*" 
not  have  been  used  in  this  case,  or  it  ^ 
the  contrary  could  not  be  and  was  ^^ 
sumed  for  the  purpose  of  directing  •  ^ 
suit.  It  was  necessary  for  him  to  get  ^ 
tween  the  rails  and  under  the  sboffl  ^ 
as  he  did,  and  his  orders  eontemplatid  tk* 
he  should  do  so.  But  the  opinion  ^  ^  , 
trial  judge,  to  which,  as  has  been  seea-^  i 
supreme  court  refers,  did  not  put  tbe  ** 
sion  on  the  fact  of  warninir  alone.    Oi^ 
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%UTjf  it  beg^n  with  ^  statement  that  an 
ployce  takes  the  xHk  even  of  unusuiLl  dan- 
ft  if  he  has  notice  of  them  and  yolnntarily 
Kosei  himself  to  them*  Then  it  wen*  on  to 

that  the  deceaae4  attetitptfd  to  make  the 
ipliEg  with  a  fall  knowledge  of  the  dan- 
,  uid  to  imply  that  the  defendant  was 
iltyof  no  negligence  in  using  the  arrange- 
nt  which  it  naed.  It  then  decided  in  terras 
Lt  the  ihovel  car  wai3  not  a  car  within  the 
iiniDi,'  of  §  2.  Only  after  theae  prelimi- 
ri«s  did  it  aay  that,  were  the  law  other- 
Iff  the  deceased  was  gnilty  of  contributory 
j!i|enc«-  leaving  it  aoinewhat  uncertain 
&t  the  negligence  was. 
[t  i^ms  to  ua  not  extravagant  to  say  that 
)  final  ruling  was  so  implicated  with  the 
iier  errors  that  on  that  ground  alone  the 
igiaent  should  not  he  allowed  to  stand. 
I  are  'clearly  of  opinion  that  Schlemmer's 
%U  were  in  no  way  impaired  by  hi  a  g^t- 
I  between  the  rails  and  attempting  to 
ipk  the  cars.  So  far  he  was  saved  hy  the 
imioxi  that  he  did  not  ass u me  the  risk, 
t  np^UgcTice,  if  any,  caxne  later.  We 
ibt  if  this  was  the  opinion  of  the  court 
ow.  But  suppose  the  nonsuit  ha?  hcen 
L  clearly  and  in  tprms  on  Schleranier's 
sbg  his  head  too  high  after  he  had  been 
rne4.  Still  we  could  not  avoid  dealing 
tb  the  casi%  btH^anse  it  still  would  be  our 
ty  to  see  that  his  privilege  agaisist  being 
J  lo  have  aasnmed  the  ri^k  of  the  situa- 
d  tWnld  not  be  impaired  by  holding  the 
ne  thing  under  another  name.  If  a  man 
-  intent  on  ^miridfl,  but  dp?^iring  to  live. 
jaid  to  be  chargGahtL*  with  negliapnce  aa 
tter  of  law  when  he  miscaiculatea  the 
ghr  of  the  car  behind  him  hy  an  inch, 
il^  his  duty  requires  him„  in  hi&r  cniiirhing 
litifjn.  to  direct  a  heavy  dravvb^ir  m<»ving 
^e  him  into  a  ^mall  *«lot  In  fronts  and  this 
ih^  dusk*  at  nearly  nme  of  an  Augiist 
Bifig,  it  is  utterly  impoRsible  for  iia  to  in- 
pret  this  rulinK'  as  iiot^  however  uncon- 
'^^?lj,  introducinfT  the  notion  that  to  some 
^ttt  the  man  had  taken  the  risk  oF  the 
'!?er  by  being  in  the  pince  at  alh  But 
*tever  may  have  been  the  meanlnLf  of  the 
^i  courts,  we  are  of  opinion  tttat  the  pos- 
lity  of  such  a  minute  miscalcnlation,  un- 

^Uch  circunistancps^  whatever  it  may  be 
Ptl,  was  so  inevitably  and  cle.irly  at- 
'^d  to  the  risk  wliiuh  Schlemmor  did  not 
^ttie,  that  to  enforce  the  statute  requires 
t  the  judgment  should  be  re  versed, 
ildpraent  reversed. 

^  Justice  Brewer,  dissenting; 

dissent  from   the  opiniun  nnd   judgment 

^i«  case  and  for  these  reason'^: 

^h  was  an  action  in  the  common  plen^? 

t  of  Jefferson   county,  Pennsylvania,   to 

irer  damagea  on  account  of  the  death  of 


the  husband  of  plain tifT.  On  the  trial  the 
court  ordered  *a  nonsuit  on  the  ground  of  [15] 
contributory  negligence  on  the  part  of  the 
decedent,  with  leave  to  the  plaintilT  to  move 
to  take  the  same  off.  This  motion  was  made 
and  overruled;  judgment  for  tbo  defendant 
was  entered,  which  was  affirmed  by  the  su- 
preme court  of  the  state.  The  decedent  waa 
killed  while  attempting  to  couple  a  steam 
shovel  to  a  caboose.  The  iteam  shovel  was 
being  moved  in  interstate  tranaportation^ 
and  was  not  equipped  with  the  safety  coup- 
ler required  by  act  of  Congress  of  March  2, 
IS93.  27  Stat  at  L.  531,  chap.  196,  U.  S, 
Comp,  Stat,  1901,  p.  3176.  The  Sth  Bei^tiozi 
of  that  act  provides: 

"Tlmt  any  employee  of  any  sueh  eom- 
mcin  carrier  who  may  he  injured  hy  any 
locomotive,  car,  or  train  in  use  contrary  to 
the  provision  of  this  act  shall  not  be  de«?med 
thereby  to  have  assumed  the  risk  thereby 
occasioned,  although  continuing  in  the  em- 
ployment of  such  carrier  after  the  unlawful 
use  of  such  locomotive,  car,  or  train  had 
been  brought  to  his  knowledge." 

Thiiif  while  removing  from  the  employee 
the  burden  of  any  assumption  of  risk,  does 
not  relieve  him  from  liability  for  contrib- 
utory negHgcnce,  For  the  rule  is  well  set- 
tled that  while,  in  cases  of  this  nature^  a 
violation  of  the  statutory  obligation  of  the 
employer  is  negligence  per  $€f  and  action- 
able if  injuries  are  sustained  by  servant* 
in  consequence  thereof^  there  is  no  setting 
aside  of  the  ordinary  rules  relating  to  oon- 
tributory  negligence,  which  is  available  as 
a  defense,  notwithstanding  the  statute,  un- 
less that  statute  is  so  worded  as  to  leave 
no  doubt  that  this  defense  is  also  to  be  ex- 
cduded.  Taylor  v.  Cnrew  Mfg.  Co.  143  Mass, 
47fJ,  10  N.  E.  308;  Krause  v,  Morgan.  53 
Dhio  St.  26,  40  N.  E.  S86;  East  Tennessee, 
V.  &  G.  R.  Co.  V.  Rush,  15  Lea.  145,  150; 
{^tieen  v.  Dayton  Coal  Jk  I.  Co,  9,5  Tenn.  458, 
30L.R.A.  82,' 49  Am,  St.  Rep.  935,  32  S.  W. 
400;  Reynolds  v.  Ilindman,  32  Iowa.  140; 
Caswell  V.  Worth,  5  El.  &  Bl.  B40 ;  Buf-kner  v. 
Richmond  t  D.  R,  Co.  72  Miss.  873.  18  So. 
140:  Victor  Coal  Co.  v.  Muir.  20  Colo.  320, 
20  L.R.A.  435,  46  Am,  St.  Rep,  2»0.  58  Pao. 
378;  Holum  v,  Chicajjo,  M.  &  St.  R  R.  Co, 
80  Wis,  299,  50  N.  W.  99;  Kilpatrick  v, 
f;rand  Trunk  R,  Co.  74  VL  288.  03  Am.  St 
Rep.  887.  52  Ath  531;  Denver  ^  R,  G,  R. 
Co.  V.  Arrighi,  63  C  C.  A.  640,  129  Fed, 
347;  Winkler  v.  Philadelphia  *&  R.  R,  Co. [10] 
4  Penn,  (DeL)  80,  53  Ath  00.  The  Inter- 
stiitp  Commerre  C*ommi3>ion  held  this  to 
liC  the  rule  in  reference  to  this  particular 
statute.  14  Ann.  Rep.  1900.  p.  84.  Indeed, 
it  is  not  contended  by  the  majority  that  the 
defease  of  eontributorj''  negligence  has  been 
taken  away. 

That  there  is  a  vital   difference  between 
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aasumption  of  risk  and  oontributory  neg- 
ligence is  clear.  As  said  by  this  court  in 
Choctaw,  O.  &  6.  R.  Co.  v.  McDade,  191  U. 
S.  64,  68,  48  L.  ed.  96,  100,  24  Sup.  Ct  Rep. 
24,  25:  "The  question  of  assumption  of  risk 
is  quite  apart  from  that  of  contributory 
negligence."  See  also  Union  P.  R.  Co.  v. 
O'Brien,  161  U.  S.  451,  456,  40  L.  ed.  766, 
770,  16  Sup.  Ct  Rep.  618.  This  proposi- 
tion, however,  is  so  familiar  and  elementary 
that  citation  of  authorities  is  superfluous. 

In  the  motion  for  a  nonsuit  the  second 
proposition  was  that  ''the  evidence  upon  be- 
half of  plaintiff  proves  conclusively  that  the 
accident  happened  because  the  deceased 
failed  to  keep  his  head  at  least  as  low  as 
the  floor  of  the  steam  shovel,  that  this 
omission  was  the  fault  of  the  deceased  ex- 
clusively, and  that  deceased  was  guilty  of 
contributory  negligence  and  there  can  be  no 
recovery   in  this  case." 

In  ordering  the  nonsuit  the  trial  court 
said: 

"True,  under  said  act  he  was  not  oon- 
sidered  to  have  assumed  the  risks  of  his  em- 
ployment, but  by  this  is  certainly  meant 
no  more  than  such  risks  as  he  was  exposed 
to  thereby,  and  resulted  in  injury  free  from 
his  own  negligent  act.  It  would  hardly  be 
argued  that  defendant  would  be  liable,  under 
such  circumstances,  were  the  employee  to 
voluntarily  inflict  an  injury  upon  himself 
by  mans  of  the  use  of  the  improperly 
equipped  car.  And  yet  it  is  but  a  step 
from  contributory  negligence  to  such  an  act. 

"It  seems  very  clear  to  us  that,  whatever 
view  we  may  take  of  this  case,  we  are  led 
to  the  legal  conclusion  that  decedent  was 
guilty  of  negligence  that  contributed  to  his 
death,  and  that  the  plaintiff,  however  de- 
serving she  may  be,  or  however  much  we 
regret  the  unfortunate  accident,  cannot  re- 
cover." 
1 17]  'The  supreme  court  afiirmed  the  judgment 
in  the  follovvin;?  per  curiam  opinion: 

"Whether  the  act  of  Congress  ...  in 
regard  to  the  use  of  automatic  couplings 
on  cars  employed  in  interstate  commerce 
has  any  applicability  at  all  in  actions  for 
negligence  in  the  courts  of  Pennsylvania  is 
a  question  that  does  not  arise  in  this  case, 
and  we  therefore  express  no  opinion  upon  it. 
The  learned  judge  below  sustained  the  non- 
suit on  the  ground  of  the  deceased's  con- 
tributory negligence,  and  the  judgment  is 
rflirmed  on  his  opinion  on  that  subject." 
[207   Pa.  202,  56  Atl.  419.] 

That  contributory  negligence  it  a  non- 
Federal  question  it  not  doubted,  and  that 
when  a  state  court  decides  a  ease  npon 
grounds  which  are  non-Federal  and  sufficient 
to  sustain  the  decision  this  court  has  no 
jnrisdiction  it  conceded. 
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While  sometimet  n^igenee  it  t 
question  of  law  and  faet,  ytt,  in  the  piwit 
case,  whether  the  deeedent^  in  attcmptiif  ti 
make  the  coupling  after  the  wamiif  gita 
by  the  conductor,  lifted  hit  head  — ■■«■. 
sarily  and  n^ligently,  it  solely  a  quote 
of  fact,  and,  in  eases  coming  on  error  fnn 
the  judgment  of  a  state  court,  the  taSi^ 
of  that  court  on  quettioos  of  faet  haie  •!• 
ways  been  held  conelusive  on  nt.  See  Ckri^ 
man  v.  Miller,  197  U.  S.  81S,  319,  « L 
ed.  770,  772,  25  Sup.  Ct  Rep.  468,  aid  tb 
many  cases  cited   in  the  opinion. 

It  would  seem  from  thit  brief  etetc— 1 
that  the  case  ou^t  to  be  <li«tn{—^  f^  ^A 
of  jurisdiction.  Escape  from  this  eoide' 
sion  can  only  be  aooomplithed  in  am  rf 
these  ways:  Bj  investigation  of  the  Mi- 
mony  and  holding  that 'there  wu  no  pmf 
of  contributory  negligence.  If  the  «■ 
came  from  one  of  the  lower  Fedeial  esnti 
we  might  properly  consider  whether  thai 
was  sufficient  evidence  of  eontribsloiy  ^f 
ligence;  but,  as  shown  above,  a  vny  tf- 
ferent  rule  obtains  in  respect  to  eM«  ea» 
ing  from  a  state  court  We  mid  tUi  imj 
term,  in  Bachtel  v.  Wilton,  204  U.  &  Ml 
40,  ant^  357,  359,  27  Sup.  Ct  B^  M; 
245,  in  reference  to  a  case  comii^  bm  a 
state  court  to  this:  "Befoie  we  eu  pi*- 
nounce  its  judgment  in  conflict  with  thi 
Federal  Constitution  it  mutt  bt  Btdi  ^ 
appear  that  its  decision  was  one 
in  conflict  ^therewith,  and  not  that 
or  even  probably  it  wat."  Befoi^  ta 
we  can  disturb  thit  judgment  of  the  npi** 
court  of  Penntylvania,  it  mnat  (ptnphii^ 
ing  the  language  jutt  quoted  a  Uttb)  b 
made  to  appear  that  itt  dedtion  d  thi 
question  of  contributoiy  negligence  wt^ 
necessarily  in  disregard  of  tiw  toitiB>V 
and  not  that  possibly  or  even  piohihtfi 
was. 

It  cannot  be  taid  that  there  w  ■•  K^ 
dence  of  negligence  on  the  part  ef  thi  ^ 
cedent.  The  plaintiflfa  teatinwuy  {§d^ 
defendant  offered  none)  ahowed  thit  4r 
ceased  was  an  experienced  brakiBta;  ^ 
the  link  and  pin  coupling  wat  in  Mirti^ 
ute  on  other  than  pattenger  eomehia;  ttithr 
fore  the  deceased  went  under  tht  etf  1^ 
pin  had  already  been  tet;  that,  at  b** 
going  under  the  ear,  he  wm  twiet  Mtltf 
to  be  careful  and  keep  hie  heed  dtvik  ^ 
yet,  without  any  neetatity  thertfor  hiH 
shown,  he  lifted  hit  head  and  it  wat  cnirf 
between  the  two  can;  that  all  hi  M^i* 
waa  to  guide  the  free  end  of  thi  iH^ 
into  the  slot,  and  whOe  the  dimvfaar  eilH 
75  to  80  pounds.  It  wm  faattMd  at  aM«A 
and  the  lifting  and  ilding  wat  n^  ■ 
the  other  and  V  d;   that  thi  IM^ 

heads  were  of  the  an     laid  WUt  mi  ^ 
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f  <»f  th^  shovel  ca.r  higher  than  that  of  ■ 
cabo4>9e.  Immedmtely  thereafter  the 
pling  WHS.  made  by  anothet  brakeman 
hout  difficulty.  If  an  iron  is  daiiger- 
ly  hot,  and  one  knows  that  it  ia  hot 
I  h  warned  not  to  touch  it,  and  does 
eh  it  without  any  necessity  therefor  be- 
shown,  and  is  thereby  burned,  it  is 
•lin^  bo  say  that  theie  is  no  evidenee  of 

i  acttjnd  aJ tentative  ii  that  this  court 
Is  that  the  supreme  court  of  Pennsyl- 
ih  recognises  no  difference  between  a»- 
nption  of  risk  and  contributory  negli- 
ice.  Bui  that  ia  not  to  be  imputed  in 
w  of  the  rulings  in  the  lower  court,  af- 
oed  by  the  supreme  court,  to  aay  nothing 
the  recognized  standing  and  ability  of 
t  oourL 

)r  we  may  hold  that  the  Pennsylvania 
irts  intentionally,  wrongfully,  and  with- 
t  any  evidence  thereof,  found  that  there 
Ii  ooniributory  negligence  in  order  to 
nd  the  binding  force  of  the  Federal  law. 
riag  the  eourae  of  the  argument,  in  re- 
taie  to  an  interrogation,  counsel  for  plaiia- 
'  Is  error  bluntly  charged  that  upon 
ee  courts*  Of  course  this  court  always 
laks  ill  res|>e«tful  terms  of  the  decisions 
reriewa,  but  the  implication  of  the  most 
irtedua  language  may  be  as  certain  aa 
iirect  charge. 

[t  is  intimated  that  the  Pennsylvania 
irt4  confuse  aastijnption  of  risk  and  con- 
batory  negligenee.— in  other  words,  are 
mindful  of  the  diffcrenee  between  them, — 
i  Patterson  v.  Pitt^sbur^^  &  C.  H.  Co.  76 
.  3S9,  18  Am.  Rej>.  412,  h  cited  as  author^ 
,  That  case  was  decided  more  than  thirty 
kTt  ago,  and  might,  therefore,  fairly  be 
isidered  not  an  expression  of  the  present 
wi  of  those  courts.  But,  on  examination 
the  case*  in  which  a  judgn>ent  in  favor 
the  railroad  was  reversed  by  the  su- 
me  court,  we  find  this  language,  which  ia 
tposed  to  indicate  the  confui^ion  {pp« 
t,  ZM,  Am.  Rep.  p.  415)  : 
In  this  diacusaion.  however,  we  are  not 
forget  that  the  ser^-^ant  is  required  to 
tciae  ordinary  prudence.  If  the  in  a  tru- 
ll tali  ty  by  which  he  is  required  to  per- 
ns hit  service  is  so  obviously  and  imme- 
tely  dangerous  that  a  man  of  corn  ni on 
idence  would  refuse  to  use  it,  the  mastcT 
mot  be  held  liable  for  the  resulting  dam- 
t.  In  such  case  the  law  adjudges  the 
^nt  guilty  of  concurrent  nerjHgcnDe.  and 
I  refuse  him  that  aid  to  whit^h  he  other- 
e  would  be  entitled.  But  where  the  serv 
,  in  obedience  to  the  requirenient  of 
master,  incurs  the  risk  of  machinery 
ich,  though  dangerouBt  is  not  so  mueh 
(S  to  th  re  a  ten  immediate  injury,  or  where 
ii  rea.sonablv  probable  that  it  may  be 
S    IT-    S.       ' 


safely  used  by  iattraordinary  caution  or 
skill,  the  rule  is  different.  In  such  case 
the  master  ia  liable  for  a  resulting  acd* 
dent." 

Curiously  enough,  in  Narramore  y,  Cleve- 
land, C.  a  k  St.  L.  R,  Co.  4S  L.R.A.  03, 
77.  37  C,  a  A,  499,  505,  96  Fed.  29a, 
S04.  a  recent  decision  of  the  court  of  ap- 
peals of  the  sixth  circuit,  in  the  opinion 
announced  by  Circuit  Judge  Taft  is  lan- 
guage not  altogether  dissimilar: 

'* Assumption  of  risk  and  contributory  neg- 
ligence approximate  *where  the  danger  is  so[S01 
obvious  and  imminent  that  no  ordinarily  pru- 
dent  man  would  assume  the  risk  of  injury 
therefrom.  But  where  the  danger*  though 
present  and  appreciated,  is  one  which  many 
men  are  in  the  habit  of  assuming^  and 
which  prudent  men  who  must  earn  a  living 
are  willing  to  assume  for  extra  eompensa- 
tion,  one  who  assumes  the  risk  cannot  be 
said  to  be  guilty  of  contributory  negligence 
if,  having  in  view  the  risk  of  danger  ai^ 
sumed,  he  uses  care  reasonably  commensu- 
rate with  the  risk  to  avoid  injurious  conse- 
quences. One  who  does  not  use  such  care, 
and  who*  by  reason  thereof,  suffers  injury, 
is  guilty  of  contributory  negligence,  and 
cannot  recover,  because  he,  and  not  the 
master,  causes  the  injury,  or  because  they 
jointly  cause  it." 

For  these  reasons  I  dissent  from  tlte  opin- 
ion and  judgment,  and  am  authorized  to 
to  say  that  Mr.  Justice  Peckbam,  Mr.  Jui* 
tice  McKenna,  and  Mr,  Ju sties  Day  concur 
in  this  dissent. 
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JAMES  G.  TTNSLEY,  Appt., 

MORGAN  TREAT.  United  States  Marshal 
in  and  for  the  Eastern  District  of  Vir- 
ginia, et  aL 

(See  S.  C.  Reporter's  ed.   20-33,) 

Criminal  law^ — removal  to  another  Federal 
district — local  practice  not   controlling. 

1.  The  local  practice  under  which  on« 
indicted  for  a  crime  Is  not  entitled  to  m 
preliminary  e:?tamination  prior  to  the  trial 
on  the  merits  has  no  application  to  the  pro* 
ceedings  under  U.  S*  Rev.  Stat.  §  1014,  U- 
S.  Comp.  8tat.,  1901,  p,  7Ifi,  for  the  arrest 
and  removal  to  another  Federal  district  for 
(rial  of  a  person  there  charged  with  an  of- 
fense against  the  United  States. 
Criminal  law — remoTal  to  another  Federal 

district— probable   canst— indictment    not 
conclusive. 

2.  Evidence   tending   to   show  that   no 


KoTE.^ — On  the  removal  to  another  Fed- 
i-TB]  district  for  trial  of  a  person  ther« 
rhurged  with  an  offense  atrainat  the  United 
States-^ee  note  to  Greene  v.  Henkel,  4§ 
L.  ed.  U.  S-  177. 
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offense,  triable  In  the  Federal  district  court 
to  which  the  accused  is  sought  to  be  re- 
moved pursuant  to  U.  S.  Rev.  Stat.  §  1014, 
kas  been  committed  by  him  in  that  dis- 
trict, cannot  be  excluded  in  the  removal 
proceedings,  on  the  theory  that  a  certified 
eopy  of  the  indictment  and  proof  of  the 
identity  of  the  party  accused  furnish  con- 
clusive evidence  of  probable  cause. 

[No.  369.] 

Argued  December  3,  4,  1906.    Decided  March 
4,  1907. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
of  Virginia  to  review  an  order  dismissing  a 
writ  of  habeas  corpus  to  inquire  into  an 
order  of  the  district  judge  of  that  district, 
directing  the  removal  to  another  Federal 
district  for  trial  of  a  person  there  charged 
with  an  offense  against  the  United  States. 
Reversed  and  remanded  with  directions  to 
discharge  the  appellant  from  custody  with- 
out prejudice  to  a  renewal  of  the  appli- 
cation to  remove. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  J.  Vertrees  and  John  S.  Mil- 
ler argued  the  cause,  and,  with  Mossrs  Hen- 
ry A.  M.  Smith  and  James  C.  Bradford,  filed 
a  brief  for  appellant: 

That  part  of  U.  S.  Rev.  Stat.  §  1014,  U. 
S.  Com  p.  Stat.  1001.  p.  710.  which  says  the 
proceedings  are  to  be  conducted  "agreeably 
to  the  usual  mode  of  process  against  of- 
fenders in  such  state,"  relates  alone  to  the 
proce<iure  before  the  commissioner.  It  has 
no  relation  to  the  prooee<lings  before  the 
circuit    court   ujmii   habeas   corpus. 

Hyde  v.  Shine,  190  U.  S.  85,  50  L.  ed.  97, 
25  Sup.  Ct.  Rep.  760. 

In  habeas  corpus  removal  proceedings  in- 
stituted to  prevent  the  removal  of  an  "of- 
fender" under  S  1014  of  the  Reviseti  Stat- 
ute.**,  from  his  rt'sidenre  in  one  state  to  a 
district  in  another  stato.  for  trial  under  an 
indict nii'nt  found  in  the  latter  state,  when 
a  certified  copy  of  the  indictment  is  the 
only  evident'  intrndiK-iHl  by  the  govern- 
ment to  show  the  existence  of  probable 
cause,  it  is  the  riglit  of  the  "offender"  to 
present  evidence  that  proves  the  absence  of 
probable  cause,  that  he  is  innocent  of  the 
offense  charged  in  the  indictment,  or  that 
the  court  has  no  jurisdiction. 

This  right  exists  also  on  the  hearing  be- 
fore the  judge  of  the  district,  upon  an  ap- 
plication  to   him   for  an  ordor  of   removal. 

Re  Oeene,  52  Fed.  10«5:  Re  Wolf.  27  Fed. 
609:  Ko  Doig,  4  Fed.  195:  Re  Price,  83  Fed. 
830:  United  States  v.  Pope,  3  Ohio  L.  J. 
34),  Fed.  Cas.  No.  10.069:  Re  Wood.  95  Fed. 
28H:  United  States  v.  FovVkes.  49  Fed.  50, 
3  C.  C.  A.  ,394,  3  U.  S.  .\pp.  247,  53  Fcfl.  13; 
Re  Wolf.  27  Fed.  606;  United  States  v. 
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Greene,  100  Fed.  941;  United  SUtet  v.  Lk. 
84  Fed.  626;  United  States  ▼.  GreoM,  IM 
Fed.  816;  Re  Dana,  68  Fed.  886;  Sx  putt 
Ricftelt,  61  Fed.  203;  Price  ▼.  McCkrty,8 
C.  C.  A.  162,  59  U.  8.  App.  678,  89  Fed.  M; 
United  States  v.  Rogers,  28  Fed.  061;  Unit- 
ed btates  V.  Brawner,  7  Fed.  86;  Be  Bnril. 

3  Dill.  116,  Fed.  Cas.  No.  2,102;  Unitri 
States  V.  Volz,  14  Blatchf.  15,  Fed.  Cai.  Na 
16,627 ;  United  States  v.  Haskins,  3  Siwy. 
262,  Fed.  Cas.  No.  15,322;  United  SUtei 
V.  Shepard,  1  Abb.  (U.  8.)  431,  Fed.  Gu. 
No.  16,273;  Re  Alexander,  1  Low.  Dec  5N; 
Fed.  Cas.  No.  162;  Re  Beshears,  79  Fed.n; 
Re  Terrell,  51  Fed.  213;  Re  Coming,  51  Fd. 
205;  Hughes,  Crim.  Proc  H  15-17,  p.  29. 

Upon  the  question  of  jurisdicticm,  is  id! 
as  of  innocence  or  guilt,  the  comniiiioHcr 
or  committing  magistrate,  in  oonsideriig  tki 
probative  effect  of  the  indictment,  ii  ti 
consider  it  as  prima  facie  establishing  prob- 
able cause  on  both  questions,  ind  it  bcw- 
sarily  follows  that  what  ia  pi  ima  hat  k 
subject  to  rebuttal. 

Beavers  v.  Henkel,  194  U.  S.  73,  48  u  ci 
882,  24  Sup.  Ct.  Rep.  605;  Hyde  r.  SUse, 
109  U.  S.  84,  50  L.  ed.  97,  26  Sup.  a  Bf^ 
760. 
i  Strictly  speaking,  an  indictment  )f  ^ 
evidence  in  the  legal  sense.  It  is  ua^ 
hearsay  assertion  as  to  the  offender*!  gdt 

2  Wigmore,  Ev.  p.  1110. 

It  is  secondary  evidence,  which,  to  i  cff 
tain  extent,  is  admissible  on  such  eiia- 
inations. 

United  States  v.  Greene,  100  Fed.  Itf: 
United  States  v.  Pope,  supra. 

In  the  absence  of  exculpatory  erideBV.* 
copy  of  the  indictment  may  well  1m  a^ 
cepted  as  equivalent  to  an  aflUarit,  ai  ^ 
cient  authority  for  removal;  not  becMK  j^ 
is  evidence  in  the  legal  or  primary  Mi*^ 
but  l>eeause  such  removal  cases  ought  to  bt 
I  ranged  with  that  class  of  esses  wkflc* 
secondary  or  hearsay  evidence  is  d«*^ 
good  enough  to  be  accepted.  In  that  MB* 
it  is  prima  facie  evidence  of  probsble  ctf*- 
It  is  treated  as  evidence,  and  as  boaflia''  I 
cient  under  such  circumstances.  ' 

United  States  y.  Fowkea,  49  Fed.  i&    . 

When  it  is  said  that  there  must  bt  t**' 
dence  of  probable  cause,  what  is  ma/i  * 
that  the  court  should  be  satisfied  that  lkM> 
is  evidence  on  which  a  jury  may  ta^ 
(Ibid.):  or,  at  least,  proof  f nmishmi 9"' 
reasons  to  believe  that  the  crime  alkgrf  ^ 
lutMi  committed  by  the  aecnaed  (Ba  V* 

4  Cranch.  470  Appz.  2   L.  ed.  68i  Aff*- 
Fed.  Tas.  No.  14.692a). 

Messrs.  Marcellus  Green  and  Garner  W^ 
Green  also  filed  a  brief  for  ftppellait^^ 

Assistant  Attorney  Gcnerml  Mdhftf* 
ii,rgiied  the  cause  and  filed  a  brivf  1^  ^ 
peliees: 
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ppeals  from  decT<*es  of  circuit  courts  im 
e&R  c<:>rpii8  proceed ingii  cannot  be  taken 
Hly  to  this  court  unless  they  TOme  with- 
me  of  the  clAUB»e5  of  the  act  of  March  3, 
I.  I  5. 

^u  Ow  Hew  V,  United  States,  144  U.  S. 
M,  m  L.  *»d.  340,  a44,  12  Sup.  Ct.  Eep, 
'i  Cros^  V  Tiurke.  146  U.  S.  82.  8S,  38  L. 
m,  8SS.  13  Sup.  Ct.  Ri?p.  2^\  Re  Len- 
!U  150  U  S.  39B,  31>9,  37  L.  ed.  1120.  1122, 
Stap.  Ct    Rep.  123. 

The  only  ground  upon  which  an  argument 
n  be  bottomed  to  sustain  the  present  ap° 
«!  ii  that  the  caae  involves  the  construe- 
on  Df  application  of  the  Constitution  of 
w  United  States,  within  the  meaning  of 
106**  terms  in  f  5;  and,  in  order  for  that 
impapft  to  apply,  there  mu^t  be  a  reaU 
ibttnttal  djapiite  or  controversy  as  to 
^"h  COD  St  ruction  or  application. 
CftTty  F.  Houston  &  T.  C.  R.  Co.  150  U. 
-  ISl,  37  L.  ed.  1044,  U  Sup.  Ct.  Rep,  63; 
^pistem  U.  TeJeg.  Co.  v  Ann  Arbor  R,  Co. 
F8  a  S.  243,  44  U  ed.  1054,  20  Sup,  Ct. 
epi<  Ul  I  American  Sugar  Ref ,  Co.  v.  New 
r!ttM,  181  U.  £5.  281,  45  L.  ed.  fl61,  21 
ip.  Ct.  Rep,  640. 

The  proeeetiings  were  under  U.  8,  Rev. 
at.  i  1014,  U.  S.  Cotnp,  Stat.  1901,  p.  716, 
id  tbe  thing  in  is^ue  was  the  proper  eon- 
njction  of  that  section,  which  is  the  foun- 
lion  of  whatever  rights  the  petitioner 
d.  The  government  contended  that,  under 
i  sufficient  indictment,  with  proof  or  ad- 
uha  oi  identity,  maile  out  a  conclusive 
"=*»  and  rendered  it  obligatory  npon  the 
Igte  to  direct  removal.  Thi^  vit*iv  pre- 
lim. Petitioners  elaimpd  thai,  under  it, 
ey  had  the  right  to  introduce  proof  in 
atradiction  of  the  indictment.  Manifestly, 
e  i^ue  was  upon  the  construction  of  the 
"tion. 

IkaircrB  v.  Hanbert,  108  U.  S.  77,  85,  40 
ed.  0.M»,  053,  2»  Sup.  Ct.  Rep.  573. 
If,  inntead  of  §  inii,  Con^res^s  had  enacted 
nprcaa  words  wnat  the  di?^triet  jud^e 
111  the  law  to  be,  a  rfmovnl  thereunder 
*uld  not  have  been  a  violation  uf  any  con- 
tmional  provision.  It  follows,  even  if  it 
admitted  that  the  jiid^^e  niisennMrued 
6"  statute,  no  const  i  tut  if  msiE  guarjiiity  wua 
Fringed, 

Eawlins  v.  fJeorgia,   201    U,   fi.  tt:i8,   .51)  L. 
.  199,  26  Sup.  rt.  Rep.  5*10;  R**  Muran,  203 

S.  06,  ante,  105,  27  Sup.  Ct.   Rep.  25. 
A  writ  of  babt'as  eurpus  ennnot  be  ui=ied  to 
tform  the  function!^  of  a  writ  of  error  or 
peal. 

Benson  v  Me^ilahon.  127  I  .  8.  4ri7.  :;2  L. 
.  234,  S  Sup.  fL.  Rip.  1240:  Orni^his  v, 
liz,  161  U.  8.  50:^,  40  L  t-il  787,  Ui  Sup  Ct. 
p.  689;  Brjant  v.  trnited  States  \K\  parte 
rant)  107  U.  S.  HJ5.  42  L.  ed.  *14,  17  Sup. 
Rep.  744;  Terlinilen  v.  Am.'d,  1 81  U.  S. 
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270,  46  L.  ed.  534,  2i  Sup.  Ct.  Hep,  494| 
Riggins  V.  United  Statea,  im  V.  3.  548,  60 
L.  ed.  303,  26  Sup.  Ct  Rep.  147|  Felts  v. 
Murphy,  201  U.  S.  123,  129,  50  L.  ed.  689, 
692,  26  Sup.  Ct.  Rep.   306. 

Where  one  in  custody  under  judgment  of 
a  court  resorts  to  hahcaiii  corpus,  tw^o  ques- 
Hona  are  open  for  considerations  Did  the 
court  which  rendered  judgmeot  or  made  the 
order  of  imprisonment  have  juriadictiou  of 
the  subject-matter  and  of  the  person t  and 
Did  the  couj't  exceed  ite  jtirisdiction  ? 

Ex  parte  Lange,  18  Wall,  163,  21  L.  ed, 
872;  Ex  parte  Parks,  03  U.  S.  18,  23,  23 
L,  ed.  787,  7a8;  Ex  parte  Sieboid,  100  tF.  S. 
371,  375,  25  L.  ed.  717.  718;  Re  NieUen,  131 
U.  S,  17e.  33  L.  ed.  118,  9  Sup.  Ct,  Rep.  672; 
Horner  v.  United  States,  143  U,  S.  ^'7,  36 
L.  ed.  26D,  12  Sup-  Ct.  Rep.  522-  Greene  v. 
HenkeL  183  U.  S.  249,  261,  46  L.  ed  177, 
180,  22  Sup.  Ct.  Rep.  218;  Felts  v.  Murphy, 
201  U.  S.  123,  50  L.  ed.  689,  28  Sup.  Ct.  Rep, 
36H;  Ex  parte  Mornn.  75  C.  C.  A.  396,  144 
Fed.  004;  Ex  parte  Harding,  120  U.  S.  7S2, 
30  L,  ed,  824,  7  Sup,  Ct.  Rep.  780  j  Re  Wil- 
fion,  140  U.  S.  675,  35  L.  ed  513,  11  Sup.  Ct 
Rep.  870. 

The  petitioners  claim  that  he  erred  in 
bonding  the  indictment  sufficient,  and  should 
have  heard  the  excluded  evidence  and  then 
acted.  The  Judge  considered  the  validity  of 
the  indictment  and  sustained  it.  If  wrong- 
ful, ais  action  was  error,  and  does  not  go  to 
the  jurisdiction. 

Horner  v.  United  States,  aupra. 

This  court  decided  in  Beavers  v.  Henkel, 
104  U,  S.  73,  82,  48  L.  ed,  832,  885,  24  Sup, 
Ct.  Ri'p  005,  that  a  valid  indictment,  with 
proof  or  aditiii*.^ion  of  identity,  eatahlishea 
probable  cause  iufficient  to  juistify  a  war- 
liinl  of  removal.  Such  proof  was  before  the 
disitrict  judge. 

In  Hyde  v.  Shine,  109  U.  S.  83,  84,  50  L. 
ed-  07,  25  Sup.  Ct.  Rep.  760,  it  was  declared 
well  settled,  that  upon  habeas  corpus,  the 
court  will  not  weigh  the  evidence. 

In  Virginia  one  indicted  for  crime  is  not 
entitled  to  a  preliminary  examination  be- 
foTd  being  put  on  trial. 

Jones  V.  Com.  SO  Va.  601,  10  S.  E,   1005. 

Before  the  district  judge  no  question  was 
rai^^ed  as  to  the  sufiiciency  of  the  indict raent 
After  examination  it  waa  held  valid  by  botli 
juilgea  below,  and,  in  view  of  their  con- 
elusion .  cannot  be  said  to  be  obviously  bad. 
In  the  present  proceeding,  neither  this  nor 
the  trial  court  should  inquire  with  great 
pnrtienlarity  us  to  teehniealities.  Such 
pi^irits  j^hould  be  considered  and  the  legal 
HuOiciency  of  the  indictment  determined  on- 
ly by  the  ct^nrt  in  which  it  was  found, 
'  lienson  v.  HenkeL  108  U.  S.  1,  10,  49  L.  ed, 
OHl,  922.  25  Sup.  Ct,  Rep.  509. 

Tiiti  highly  reOncd  objectiona  to  tbtf  Indiet- 
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ment  urged  in  the  brief  for  appellaatt  w«rt 
not  proper  matter  for  the  nice  oonsideis- 
tion  of  the  district  judge;  not  because  he 
was  lacking  in  ability  therefor,  but  because, 
in  the  orderly  way,  they  should  be  decided 
by  the  trial  court.  And  no  court,  on  habeas 
corpus,  can  be  required  to  pass  upon  them 
in  advance  of  a  trial  in  the  court  of  the 
,         indictment. 

Homer  v.  United  States,  supra;  Riggins 
V.  United  States,  199  U.  S.  647,  60  L.  ed.  303, 
26  Sup.  Ct.  Rep.  147. 

Removal  proceedings  are  but  process  for 
arrest, — means  of  bringing  a  defendant  to 
trial. 

Beavers  v.  Haubert,  198  U.  S.  77,  87,  49 
L.  ed.  950,  954,  25  Sup.  Ct.  Rep.  673. 

The  action  of  the  court  below  was  correct. 

Greene  v.  Hcnkel,  supra;  Beavers  v.  Hen- 
kel,  194  U.  S.  73,  84,  48  L.  ed.  882,  886,  24 
Sup.  Ct.  Rep.  605;  Benson  v.  Henkel,  sUpra; 
Hyde  v.  Shine,  199  U.  S.  62,  84,  50  L.  ed.  90, 
97,  25  Sup.  Ct.  Rep.  760;  Benson  v.  Mc- 
Mahon,  127  U.  S.  457,  32  L.  ed.  234,  8  Sup. 
Ct.  Rep.  1240;  Omelaz  v.  Ruiz,  161  U.  S. 
602,  508,  40  L.  ed.  787,  789,  16  Sup.  a.  Rep. 
689;  Re  Belknap,  96  Fed.  614. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

In  May,  1906,  the  grand  jury  in  the  Unit- 
ed States  circuit  court  for  the  middle  dis- 
trict of  Tennessee  returned  an  indictment 
against  thirty  corporations,  two  partner- 
ships, and  twenty -five  persons,  as  defend- 
ants. This  indictment  contained  six  counts. 
Generally  speaking,  the  first,  second,  fourth, 
and  fifth  charged  the  defendants  with  vio- 
lating §  1  of  the  act  of  Congress  approved 
July  2,  1800,  entitled  "An  Act  to  Protect 
Trade  and  Commerce  against  Unlawful  Re- 
straints and  Monopolies"  [26  Stat,  at  L.  209, 
chap.  647,  U.  S.  Comp.  Stat.  1901,  p.  3200], 
and  the  third  and  sixth  counts  charged  them 
undor  §  5440  of  the  Revised  Statutes  (U. 
S.  Comp.  Stat.  1901,  p.  3676).  In  July,  1906, 
the  government  presented  to  the  district 
judge  of  the  eastern  district  of  Virginia,  at 
Richmond,  a  complaint  made  by  Morgan 
Treat,  United  States  Marshal,  alleging  that 
he  believed  «Iamos  G.  Tinsley  stood  indicted 
[S6]a8  aforesaid,  and  ^annexing  a  certified  copy 
of  the  indictment  as  a  part  of  the  com- 
plaint, and  praying  that  Tinsley  might  •'be 
arrested  and  imprisoned  and  removed  or 
bailed,  as  the  case  may  be,  for  trial  before 
the  said  circuit  court  of  the  United  States 
for  the  middle  district  of  Tennessee,  and 
further  dealt  with  according  to  law."  Tins- 
ley  was  arrested  and  taken  directly  before 
the  district  judge,  who  acted  as  committing 
magistrate  as  well  as  the  judge  to  order  re- 
moval. In  the  proceedings  before  the  dis- 
trict judge,  Tinsley  admitted  that  he  was 
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one  of  the  defendmnta  named  in  the  ii^^ 
ment.    The  government  relied  on  the  9^rt 
fied  oopy  of  the  indictment,  and  oflered  ^ 
evidence  except  that;  and  aafced  lor  an  «|i 
der  to  be  made  for  Tinsley's  eommltm^ 
and  removal  forthwith. 
The  record  of  those  proceedings  statei: 
"And  thereupon  the  defendant^  J.  a  1W 
ley,  offered  himself  as  witness  in  hh  on 
behalf,  and,  being  abont  to  he  svon,  tib 
United  States,  by  its  counsel,  thereopoiflk- 
jected  to  the  witness  being  sworn  or  toa^f 
testimony  being  ^yen  in  rebuttal  of  tie  h* 
dictment  in  these  proceedings,  on  the  graal 
that,  the  identity  of  the  defendant  bof 
admitted,  inasmuch  as  the  indictment  os  ill 
face   charges   offenses   against   the  VM 
States,  committed  and  triable  in  the  jnii' 
diction  in  which  the  defendant  standi  h* 
dieted,  no  evidence  is  admissible  hoc  to  ta- 
peach  the  indictment,  and  the  order  of  €» 
mitment    should    be    made    withovt  otkv 
proof. 

"The  defendant's  counsel  therenpos  dr 
f ered  to  prove  by  the  defendant  and  otkv 
witnesses,  then  and  there  present,  thit  thi 
circuit  court  for  the  middle  distiiet  of  Tm- 
nessee  had  no  jurisdiction  over  the  pem 
of  said  defendant  touching  the 
charged  in  said  indictment,  in  thai 
ant  and  said  other  witnesses  wonld,  if  ft 
mitted,  testify  that  defendant  is,  ssi  ktf 
been  for  many  years,  a  resident  ud  dte 
of  the  city  of  Richmond,  state  of  VhgMib 
and  that  defendant  never,  at  any  tia^  * 
at  any  place  in  the  state  of  TenacsMi  M 
the  times  charged  in  the  indictment,  M ' 
performed,  or  was  party  to,  or  eagiH '"' 
any  act  or  thing  in  Uie  said 
^charged  as  having  been  done  and 
in  any  way  whatsoever  by  tUs 
in  the  said  state  of  Tennessee;  nor  kv^ 
fendant  done,  or  performed,  or  boA  ■* 
gaged  in,  or  a  party  to,  the  same  or  iV 
of  them  in  any  other  place  or  ^ae«  it  t/S 
other  time  or  times  whatsocTer. 

"Thereupon  counsel  for  the 
renewed  its  objections  as  aforssaid 

"After  hearing  counsel  on  both  tUm»  ^ 
court  announced  its  conclusions  m  foDi**' 

"  nrhe  conclusion  raadiod  ^  thi  *^ 
is  that,  in  a  proceeding  for  the  unit  m 
removal  of  persons  chaiged  with  a  iMiH* 
of  the  laws  of  the  United  Sialei  pmi^ 
to  i  1014  of  the  RoTisod  Statntss  d  ^ 
United  SUtes  (U.  a 
716),  before  a  United 
sitting  in  the  sUte  of  ^iglniii, 
state  there  no  longer  exlstn  the  ti^^^ 
preliminary    examination    upon    a  ^^ 
charged  prior  to  the  trial  upon  the  «A 
when  said  judge  is  called  vpon  ts  lA  * 
well  in  the  matter  of  the  appniMriHtl 
such  persons  as  fa  tMr  naiofnl  te  t$ 
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insdictioTi  in  which  tTi^y  fiavfi  been  in- 
tetcd,  that  upon  the  govern  me  nt'i  preaen- 
fclbn  of  &  sufficient  indictment,  regularly 
Eiuad  hj  a  ^and  jury  In  a  court  of  the 

Mt*d  States,  properly  charging  the  oom- 
DiiJikia  of  an  oR'cnae  within  thi^  illstrict  in 
it\k]x  such  indictment  is  found,  coupled 
rith  proof  of  the  identity  of  the  perison 
itidieted^  it  t»  its  duty  to  properly  bail  such 
pRum  for  appcaranoe  before  the  court  in 
vlticH  he  ii  indic^iedv  ^r  (wuae  him  to  be  re- 
iio?('d  theri>to»*  ** 

It  148  then  ruled  that  the  testimony  of- 
UgeA  was  inadmissible,  and  the  district 
ju4gt  ordered  that  the  accused  either  give 
Id)  ar  he  held  ti>T  removaL  Tins  ley  de- 
tlrisd  to  give  bond,  a  warrant  direeting 
mooTil  to  the  middle  district  of  Tennessee 
*M  ifts^ued,  and  he  remained  in  custody 
pcaduig  its  execution.  Ko  objection  was 
oifnd  to  the  mdictment  at  any  time  during 
tbf  ptoeeedingv  before  the  di^itrict  judge. 

Tb**  district  judge  ihould  not  have  aI- 
lo^ej  hiingelf  to  be  controlled  by  the  stat- 
utes of  V^irginia.  In  that  commonwealth 
1^  Appears  to  have  been  formerly  required 
tUt  after  indictment  *an  examination  should 
L>c  hail;  but  by  subsequent  legislation  it 
»ii  provided  that  where  an  indictment  had 
^n  fowndt  a  capias  should  be  issued  for 
^hf  limest  of  the  defendant,  and  no  inquiry 
^as  tft  be  made.  But,  when  there  was  no 
Nii^tmentt  a  person  arrested  for  an  indicia- 
ii*  offense  must  be  taken  before  a  magis- 
i*£e  for  preliminary  examination,  and  it 
'aif  ihe  magi  fit  raters  duty  to  inquire  wheth- 
•r  or  not  there  was  sufficient  cause  for 
Wging  the  accused  with  the  offense.  Pol- 
^-^'i  Anno.  Code,  Va.  Sf  3955.  390IL  4003; 
mei  V.  Com.  80  Va.  G61,  10  S.  E,  IO05. 

But,  as  hereinafter  seen,  the  district 
■J^  on  application  to  remove^  acta  judi- 
>%,  and  that  part  of  fi  1014  of  the  Re - 
's(*d  Statutes  of  the  United  Statea  which 
^J*  that  the  proceedings  are  to  be  con- 
Dfte^J  "agreeably  to  the  usual  mode  of 
'^swia  against  offenders  in  such  state,"  has 
<*  rplition  to  the  inquiry  on  application  for 

application  was  then  made  to  the  circuit 
"tift  for  writs  of  habeas  corpus  and  cer- 
^fari.  which  were  j^ranted  and  due  returns 
fti^**  The  petition  al legend  that  Tinaley 
8^  unlawful  [3^  re  Sit  ruined  of  hia  liberty  by 
'^  marshal,  under  color  of  authority  of  the 
nitpd  States,  by  virtue  of  a  warrant  for 
^ttval,  claimed  to  ha%*e  been  issued  under 
IDH,  Reviied  Statute-^-  It  t^et  forth  in 
j^l  the  proceeding  t3.ken  beforii^  the  dis- 
>Ft  judge  and  the  rulings  and  orders  made 
rintf  the  hearing.  It  was  charged  that, 
d^r  and  by  virtue  of  clau,^e  3,  ft  2,  arti- 
3,  of  the  Constitution,  and  of  the  6th 
lendment,  he  was  entitled  to  be  tried, 
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and  could  only  be  tried  for  any  alleged  of- 
fense against  the  United  States  in  the  state 
and  dtstrJet  where  the  otTenses  charged  in 
tke  mdictment  were  committed;  that  the 
offenaea  specified  in  the  indictment  were  not 
committed  in  the  middle  district  of  Tennes- 
see;  that  n«ne  of  the  act.H  supposed  to  have 
been  engaged  in  by  petitioner  were  done 
within  that  district  j  that  the  indictment 
stated  no  offense  and  was  ini^ufhcient  and 
void.  It  was  further  alleged  that  the  war- 
rant of  removal  was  in  violation  of  f  £  of 
article  3  of  the  Constitution  'and  of  the  6th  [M] 
Amendment;  that  the  rudngs  of  the  dh* 
trjct  judge,  in  holding  the  certitied  copy 
of  the  indictment  conclusive  and  in  refusing 
to  permit  the  introduction  of  any  evidence 
on  behalf  of  petitioner^  deprived  him  of 
rights  secured  by  the  Constitution  and  tty  | 
1014,  Revised  Statutes  j  and  that  he  was 
deprived  of  his  liberty  without  due  proceaa 
of  law. 

At  the  hearing  before  the  circuit  court.  In 
addition  to  the  record  of  the  proceedings  be- 
fore the  district  judge*  an  offer  was  made 
to  prove  by  witnesses  the  facts  set  forth  in 
the  petition,  hut  the  court  did  not  admit 
the  same,  because  it  was  held  that  the  cer- 
tified copy  of  the  indictment,  with  proof  of 
the  identity  of  the  party  accused*  sufficient' 
!y  e stab H abed  the  existence  of  pro ba bit 
cause. 

In  other  words,  the  indictment  was  in  ef* 
feet  held  to  he  conclusive.  I'he  circuit 
judge  said,  it  is  true,  that  probable  caust 
must  be  shown  in  order  to  obtain  a  removal, 
hut  he  held  that  inasmuch  as  the  copy  of 
the  indictment  alone  was  regarded  as  suf- 
ficient evidence  of  probable  cause  in  Bea- 
vers v.  Henkel.  194  U.  S.  T3,  48  L.  ed.  882, 
24  Sup.  Ct.  Rep,  6Q5,  it  was  sufficient  in  the 
present  case.  In  that  case,  however,  no  evi- 
dence was  introduced  to  overcome  the  pri- 
ma fade  case  made  by  the  indictment  ex- 
cept that  evidence  was  offered  aa  to  what 
parsed  in  the  grand  jury  room*  and  rejected 
on  that  ground,  and  not  because  it  went  to 
the  merits. 

Section  1014  of  the  Revised  Statutes  reada 
as   follows: 

*'For  any  crime  or  offense  against  the 
United  States,  the  offender  may,  by  any 
justice  or  judge  of  the  Ignited  States,  or  by 
any  commissioner  of  a  circuit  court  to  take 
bail,  or  by  any  chancellor,  judge  of  a  «u* 
preme  or  superior  courts  chief  or  first  judge 
of  common  pleas,  mayor  of  a  city,  justice 
of  the  peace^  or  other  magistrate,  of  any 
state  where  he  may  be  found,  and  agree- 
ably to  the  u?ual  mode  of  process  against 
offenders  in  such  at  ate,  and  at  the  expense 
of  the  United  States,  be  arrested  and  im- 
prisoned, or  bailed,  aa  the  case  may  be,  for 
trial  before  such  court  of  the  United  States 

693 


I 

i 


28-31 


Supreme  Coubt  or  thx  Uhttb)  States. 


Oct.  Tom, 


[S9]a8  by  law  *ha8  cognizance  of  the  offense. 
Copies  of  the  process  shall  be  returned  as 
speedily  as  may  be  into  the  clerk's  office  of 
such  court,  together  with  the  recognizances 
of  the  witnesses  for  their  appearance  to 
testify  in  the  case.  And  where  any  of- 
fender or  witness  is  committed  in  any  dis- 
trict other  than  that  whore  the  offense  is 
to  be  tried,  it  shall  be  the  duty  of  the  judge 
of  the  district  where  such  offender  or  wit- 
ness is  imprisoned,  seasonably  to  issue,  and 
of  the  marshal  to  execute,  a  warrant  for 
his  removal  to  the  district  whore  the  trial  is 
to  be  had." 

Obviously  the  first  part  of  this  section 
provides  for  the  arrest  of  any  offender 
against  the  United  States  Avhorover  found, 
and  without  roference  to  whether  he  has 
heen  indicted;  but  when  he  has  been  in- 
dicted in  a  district  in  another  state  than 
the  district  of  arrest,  then,  after  the  of- 
fender has  been  committed,  it  becomes  the 
duty  of  the  district  judge,  on  inquiry,  to  is- 
sue a  warrant  of  removal.  And  it  has  been 
repeatedly  held  that  in  such  cases  the  judge 
exercises  something  more  than  a  mere  min- 
isterial function,  involving  no  judicial  dis- 
cretion. He  must  look  into  the  indictment 
to  ascertain  whether  an  offense  against  the 
United  States  is  charged,  find  whether  there 
was  probable  cause,  and  determine  whether 
the  court  to  which  the  accused  i««  sou.ixlit  to 
be  removed  has  jurisdiction  of  the  same. 
"The  liberty  of  the  citizen,  and  his  general 
right  to  be  tried  in  a  tribunal  or  forum  of 
his  domicil.  imposes  upon  the  judge  the 
duty  of  considering  and  passing  upon  those 
questions."  Mr.  .lustice  .lackson,  then  Cir- 
cuit Judge.  Re  Greene.  52  Fed.  106.  In  the 
language  of  Mr.  Justice  Hrewer.  delivering 
the  opinion  in  Heavers  v.  Henkel,  supra: 

"It  may  be  cont'cded  that  no  such  removal 
should  be  summarily  and  arbitrarily  made. 
There  are  risks  and  burdens  attending  it 
which  ought  not  to  be  needlessly  cast  upon 
any  individual.  Those  may  not  be  serious 
in  a  removal  from  Now  York  to  Brooklyn, 
but  might  be  if  the  removal  was  from  San 
Francisco  to  New  York.  And  statutory 
[30] provisions  "must  be  interpreted  in  the  light 
of  all  that  may  bo  df»no  under  them.  We 
must  never  forget  that  in  all  controversies, 
civil  or  criminal.  iK'twoiMi  tlio  govornmont 
and  an  individual,  tho  latter  is  entitled  to 
reasonable  protect  inn.  Such  seems  to  have 
been  the  purpose  of  Congress  in  enacting 
$  1014.  Rev.  Stat.,  which  requires  that  the 
order  of  removal  l>e  issued  by  the  judge  of 
the  district  in  which  the  defendant  is  ar- 
n.»ited.  In  other  words,  the  removal  is  made 
a  judicial,  rather  than  a  more  ministerial, 
act." 

In  CSreene  v.  Henkel.  183  V.  S.  249,  46 
L.  ed.  177,  22  Sup.  Ct.  Rep.  218.  Greene  was 
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indicted  in  the  diatrict  court  of  the  Ciited 
States  for  the  southern  district  of  GwpL 
He  was  arrested  and  taken  before  a  eomiui- 
sioner  in  the  state  of  New  York.  The  am- 
missioner  held  that  thet  certified  copy  of  tk 
indictment  was  eondusiye  evidence  of  prob- 
able cause,  and  refused  to  hear  anj  evi- 
dence on  the  part  of  the  defendant;  iid 
thereupon  application  was  made  to  the  &• 
trict  judge  of  the  southern  district  of  Kev 
York  for  an  order  of  removal.  That  jndgc 
held  that  the  commissioner  shonld  hn 
heard  evidence,  and  remanded  the  ok. 
Evidence  was  then  taken  before  the  eon- 
mi  ssioner,  and  he  decided  that  there  *u 
probable  cause.  Application  was  ipii 
made  to  the  district  judge  for  an  order  of 
removal,  and  he  held  that  the  endiMi 
showed  the  existence  of  probable  came,  ni 
made  the  order  accordingly.  Greene  then- 
upon  presented  his  petition  to  the  cimit 
court  for  a  writ  of  habeas  corpos.  wkirk 
was  denied,  and  the  case  brought  here  « 
appeal.  The  evidence  before  the  eoBnii' 
sioner  and  before  the  district  judge  wuwt 
annexed  to  the  petition  nor  brought  op  m 
certiorari,  so  that  it  formed  no  part  of  tk 
record  in  the  habeas  corpus  case.  We  hdd 
that,  in  the  absence  of  the  evideooe.  «* 
must  assume  that  the  finding  of  pnteble 
cause  was  sustained. 

But  it  was  insisted  that  the  offense  *i* 
only  that  which  was  contained  in  the  ii- 
diet  men  t,  and,  if  the  indictment  were  is- 
sufficient  for  any  reason,  that  then  w  of- 
fense was  charged  upon  which  removal  obiM 
be  had.  This  court,  howe^-er,  *ru1ed  thst  thelW 
indictment  did  not  preclude  the  govenwiA 
from  giving  evidence  of  a  certain  snd  fi- 
nite character  concerning  the  commiswa  rf 
the  offense,  and  that  the  mere  fact  M 
there  might  be  lacking  in  the  indictaflt 
some  averment  of  time  or  place  or  eiica' 
stance  in  order  to  render  it  free  ffo«  f** 
nical  defects  would  not  prevent  the  re»wrf 
if  evidence  were  given  on  the  heariny  whii 
supplied  such  defects  and  showed  prohilk 
cause  to  believe  the  defendants  gvittj  if 
the  offense  defectively  stated  in  the  toW- 
ment.  Mr.  Justice  Peckham.  in  deUvtriif 
the  opinion,  was  careful  to  tay  that  it  *i* 
not  held  that  where  the  indictment  dhUf" 
no  offence  against  the  United  States  or  tki 
evidence  failed  to  show  any,  or.  iff  H  iP" 
pea  red  that  the  offense  charged  ••'jj 
committed  or  triable  in  the  district  ta»M* 
the  removal  was  sought,  the  jadgt  **■■ 
be  justified  in  ordering  the  mnofiL  ^ 
cnuse  there  would  be  no  juriidieCion  toc^ 
mit  or  any  to  order  the  removal  of  the  ^ 
oner.  "There  must  be  soma  compcCeit  t*^ 
donee  to  show  that  an  offense  haa  beei  w* 
mit  ted  over  whic^  the  court  in  the  other  ^ 
I  trict  had  jurisdiction,  and  that  the  defciii^ 
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dlrfdiial  nntned  in  the  charge,  and 
^  m  probable  cause  for  believing  him 
(/  the  orifense  charged.'*  On  the 
that  caise  it  was*  not  found  necea- 
expre§s  an  opinion  upon  the  queS' 
»ther  the  Ending  of  an  itidietnit?nt 
the  pFotreeding  under  §  1014,  ©oti- 
vidence  of  the  existence  of  probable 
r  believing  the  defendant  in  the  in- 

guilty  of  tl)&  d large  set  forth. 
I  It  nifty   be   said   th.it  if   the   in- 

were  Qoncluaive  upon  the  accused, 
be  conelusi^t  upcMi  the  goTemment 

\  held  in  Beavers  v.  Henfcei^  supra, 
V.  Henkel,  198  U,  S,  1,  49  L.  ed. 
Sup.  Ct,  Rep.  569,  Hyde  v.  Shine, 
I,  62,  50  L.  ed.  m,  25  Sup.  Ct.  Rep. 
well  SL3  Greene  v.  Henkel,  supra, 
indictment  constituted  prima  facie 

of  probable  eause^  but  not  that  it 
stusive. 

'gard   that  question  as   specificaUy 
1  in  the  *  present  eaae,  and  we  hold 
I  indictTnent  cannot  be  treated  aa 
^  under  §  1014. 
eing  so,  we  are  of  opinion  that  the 

offered  ahould  have  heen  admitted, 
itended  that  that  evidence  was  im- 
,  and,  if  admitted,  could  Dot  have 
the  decision  of  either  the  district 
t  judge.  Of  course,  if  the  indlct- 
*re  conclusive,  any  evidence  might 
.0  be  immateriah  hut  if  the  indict- 
rre  only  prima  facie,  then  evidence 
to  show  that  no  offense  trisible  in 
lie  district  of  Tennessee  had  been 
»d  by  defendant  in  that  district 
he  re^rded  tis  immaterial 

n.-*titution  provides  that  "the  trial 
imeSt  except  in  cases  of  impench- 
all  be  by  jury ;  and  such  trial  shall 
in  the  state  where  the  said  crimes 
re  been  coTnmitted"  (artUde  3,  §  2) ; 
"in  all  criminal  prosecutions,  the 
shall  enjoy  the  right  to  a  speedy 
ie  trial  by  an  impartial  jury  of  the 
d  district  whnrcin  tlie  rririir'  slitill 
Q  committed"  (Amendment  6) ;  and, 

that  aTiyone  aecuspd  shall   not  be 

of  this  constitutional  Hjiht,  the 
ipjied  to  to  remove  him  from  his 
o  a  district  in  another  state  must 

there  is  probable  cause  for  be  lie  v- 
to  have  committed  the  aJlc;^ed  of- 
id  in  such  other  district.  And  in 
is  his  decision  sloes  not  detpntiiric 
tion  of  ^uilt  any  more  than  his 
t  the  indic'tment  ia  piioncrh  for  the 
>f  removal  definitely  dt^f^nnnes  it^ 

int  was  entitled  to  the  Judrjun'tit 
■striet  jud^^e  as  to  the  *?x(stencf*  of 
cause  on  the  evidence  that  might 


have  been  addueed^  and  even  if  the  a i strict 
judge  had  thereupon  determined  that  prob- 
able cause  existed^  and  such  d<^termi nation 
could  not  be  revised  on  habeas  corpus,  it  it 
nevertheless  true  that  we  have  no  such 
decision  here,  and  the  order  of  removal  can* 
not  be  sustained  in  its  libsence.  Nor  can 
the  exclusion  of  the  evidence  offered  be 
treated  as  *mere  error,  inasmuch  as  the  rul-[331 
ing  involved  %he  denial  of  a  right  secured 
by  statuU*     f-<Cfcr  the  Constitution. 

This  conci4^Jon  is  fatal  to  the  order  and 
warrant  of  removal  and  requires  a  reversal 
of  the  jud^iaent  below  and  the  discharge  of 
appellant. 

Final  order  reversed  atid  cause  remanded 
with  direciioas  to  discharge  appellant  from 
custody  under  tho  order  und  warrant  of  re-^ 
moval,  without  prejudice  to  a  renewal  of 
the  application  to  remove. 

Mr.  Justiea  Harlan  dissented. 

Mr.  Justice  Moodjr  took  no  part  in  thfl 
disposition  of  the  casa. 


WILLIAM  De  C,  KESSLER 

MORGAN  TREAT,  United  States  MarabaV 
et  ah  (No,  370.) 


SAMUEL  T.  MORGAN 
JIORGAN  TRmAT,  etc.  (No.  3TL) 


AUSTIN  B,  CARPENTER 
MORGAN  TREAT,  ete.  (No,  372.) 


FORTESQUE  WHITTLE 

MORGAN  TREAT,  etc.  (No.  373.) 

FRANK  E.  WILCOX 
MORGAN  TREAT,  etc.  (No.  374.) 


GEORGE  BRADEN 
MORGAN  TREAT,  etc.  (No.  37S.) 


PRANK  S.  ROYSTER 
MORG.\N  TREAT,  etc.  {No.  376.) 


J,  HICE  SmTH 

V. 

MORGAN  TREAT,  etc.  (No.  377.) 
CHARLES  F.  BITRROUGHS 

V. 

MORGAN  TREAT,  etc.  (No,  378.) 
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SuFBXMs  Goun  OF  THs  Uriib)  States. 


Ooi 


CHARLES  H.  McDOWELL 

▼. 

MORGAN  TREAT,  etc  (No.  379.) 

(See  S.  C.  Reporter's  ed.  33,  34.) 

-*        These  cases  are  governed  by  the  decision  in 
Tinsley  v.  Treat,  ante,  689. 

[Nos.  370,  371,  372,  373,  374,  376,  376,  377, 
378,  379.] 

Argued  December  3,  4,  1906.    Decided  March 
4,    1907. 

APPEALS  from  the  arcuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Virginia  to  review  orders  dismissing 
writs  of  habeas  corpus  to  inquire  into  orders 
of  the  district  judge  of  that  district,  direct- 
ing the  removal  to  another  Federal  district 
for  trial  of  persons  there  charged  with  an 
offense  against  the  United  States.  Re- 
versed and  remanded  with  directions  to  dis- 
charge the  appellants  from  custody  without 
prejudice  to  a  renewal  of  the  applications 
to  remove. 

Messrs.  John  J.  Vertrees  and  John  S.  Mil- 
ler argued  the  cause,  and,  with  Messrs. 
Henry  A.  M.  Smith  and  James  C.  Bradford, 
filed  a  brief  for  appellants.  For  their  con- 
tentions see  their  brief  as  reported  in  Tins- 
ley  V.  Treat  ante,  689. 

^It,  James  P.  Helm  also  filed  a  brief  for 
appellant  Braden: 

Both  tne  district  judge  and  the  circuit 
judge  erred  in  holding  that  the  indictment 
was  conclusive  evidence  of  jurisdictional 
facts. 

Re  Greene,  62  Fed.  106;  Homer  v.  United 
States,  143  U.  S.  207.  36  L.  ed.  126,  12  Sup. 
Ct.  Rep.  407. 

The  question  of  jurisdiction  is  always 
open  for  inquiry  on  the  plea  of  nul  tiel  rec- 
ord. 

Mills  V.  Duryee,  7  Oanch,  481,  3  L.  ed. 
411;  D'Arcy  v.  Kctchum,  11  How.  165,  13 
L.  ed.  648;  Christmas  v.  Russell,  6  Wall. 
290,  18  L.  ed.  475;  Bischoff  v.  Wethered,  9 
Wall.  812,  19  L.  ed.  829;  Hanley  ▼.  Don- 
.  oghue.  116  U.  S.  1,  29  L.  ed.  535,  6  Sup.  a. 
Rep.  242. 

Assistant  Attorney  General  McReynolds 
argued  the  cause  and  filed  a  brief  for  ap- 
pellees. For  his  contentions  see  his  brief  as 
reported  in  Tinsley  v.  Treat,  ante,  689. 

[M]  *Mr.  Chief  Justice  Fuller:  The  same  de- 
crees will  be  entered  in  each  of  these  cases 
as  in  the  foregoing. 

Mr.  Justice  Harlan  dissented. 

Mr.  Justice  Moody  took  no  pari. 
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NICHOLAS  V.  HALTER  and  Hany 
ward,  Plffs.  in  Err., 
▼. 

.  STATE  OF  NEBRASKA. 
(See  8.  C.  Reporter's  ed.  34^ 

Constitntional    Uw— «tate    pvoted 
national  flag. 

1.  The  protection  of  the  natio 
against  illegitimate  uses  ia  not  lo  ci 
ly  intrusted  to  the  Fedeiml  ooTenB 
to  prevent  the  state  of  JiUbnak 
making  it  a  misdemeanor,  by  th« 
July  3,  1903,  to  use  representations 
fla^  upon  articles  of  merchandise  foi 
tismg  purposes. 
Constitntional     Uw— piiTilegei    ai 

mnnities. 

2.  No  privilege  of  American  dt 
is  denied  by  the  proYision  of  Neb. 
July  3,  1903,  makmff  it  a  misdemc 
use  representations  or  the  national  fl 
articles  of  merchandise  for  advertisj 
poses. 

Constitntional  law — personal  libeit] 

3.  The  right  of  personal  liberty 
teed  by  U.  S.  Const.,  14th  Amend. 
infringed  by  the  provision  of  Neb.  i 
3,  1903,  making  it  a  misdemeanor 
representations  of  the  national  fla 
articles  of  merchandise  for  advertlii 
poses. 

Constitntional  law— dve  proccn  el  1 

4.  Property  rights  are  not 
without  due  process  of  law,  in  violf 
U.  S.  Const.,  14th  Amend.,  by  the  p 
of  Neb.  act  July  3,  1903,  making  it  i 
meanor  to  use  representations  of  ths 
al  flag  upon  articles  of  mmhand 
advertising  purposes. 
Constitutional  law— eqnnl  protectioi 

laws. 

5.  The  exception  in  favor  el 
papers,  periodicals,  books,  pamphls 
on  which  shall  be  printed  represents! 
the  national  flag,  disconnected  In 
advertisement,  which  is  made  by  Nd 
July  3,  1903,  prohibiting  the  nse  oi 
sentations  of  the  national  flag,  for  a 
ing  articles  of  merchttsdiseTdoes  M 


Note.— On  statvtea  against  ( 
flag — see  case  note  to  Halter  v.  S 
L.R.A.(N.S.)   1079. 

As  to  what  constitutes  dne  procsa 
— see  notes  to  People  v.  O^rin,  1 
255;  Kuntc  v.  Sumption,  2  LJUL  i 
Gannon,  6  L.ILA.  850;  Ulmaa  v.  Bi] 
U  L.R..\.  224;  Gilman  v.  Tucker.  II 
304;  Pearson  v.  Tewdall,  24  L.  si 
436;  and  Wilson  v.  North  OaioUM 
ed.  U.  S.  865. 

As  to  the  validity  of  elaas  Mri 
see  notes  to  State  v.  Goodwill,  •  UL 
and  SUte  v.  Loomis,  21  LJLA.  78IL 

As  to  constitutional  eqnsiity  ef  fii 
inununities,  and  pioteetioB— an  I 
Louisville  Safetj  vault  4  T.  <kk  « 
viUe  ft  N.  R.  Co.  14  I.&A.  m. 


HaLTEK  r.  NflHaABKA 


mh  ftfltwte  repuffiant  to  U*  8.  Const ^  14th 
yn&ncl.,  as  dcjijiBg  the  equal  protection  of 

[No,  174  J 

yunitted  January  23,  IfiOI.  D&cided  Marcb 
j  4,  1907. 

IN  raiBOB  to  the  Supreme  Court  of  the 
Stat^  of  Xehraaka  to  review^  a  Judgment 
thich  iflirmed  ft  conviction  in  the  District 
O&urt  of  Douglas  County,  in  that  state,  of 
Riiii^  represenUtions  of  the  national  flag 
Ipoq  irtides  of  merchandise  for  ad^erti^^ing 
prjiosej.    Affirmed. 

Se«  same  case  below  (Neb.)  ?  ltJR>A. 
\T^S.\   1079,   105   N.   W.  298. 

Tbe  fiicU  are  stat<*d  in  the  opinion. 

Mr  SylT^ater  R.  Rush  submitted  the 
»K*  for  plain  I  iff  A  in  error: 

Thp  general  government  and  the  states, 
llthmigb  both  exist  wit  bin  the  same  terri- 
torial limits,  are  separate  and  distinct  sov- 
inipliea. 

The  Collector  v.  Day  (Buffington  v.  Day) 
n  WalL  113,  20  L.  ed„  122, 

Ttke  flag  ia  the  emblem  of  national  sov- 
Wdfiity  and  the  property  of  the  people  of 
tb  Pnited  States,  und^r  the  laws  and  Con^ 
ititotjrm  of  the  United  States, 

Ruktrat  V.  People,  1S5  111.  145,  40  L.R.A. 
phn  Am.  St.  Rep.  30,  57  N.  E.  41. 

Cin  it  be  said  that,  by  reason  of  the 
liknoe  of  the  Federal  statute  on  the  use  of 
lb*  flag:,  state  legislation  is  thereby  permit - 
^  m  that  subject  ? 

Prigg  V.  Pennsylvania,  16  Pet  o39,  618, 
10  Led.  1060,  1000;  Easton  v.  Iowa.  IS8  U. 
8  m,  237,  47  L.  ed.  4SS,  459,  23  Sup.  Ct. 
Rep,  289. 

Wlipfe  the  power  of  Conj^resa  to  rcpfulate 
h  exclusive,  the  failure  of  Congress  to  make 
ttproRs  regulations  indicates  its  will  that 
ti*  Bubjeet  shall  be  left  free  from  any  re- 
litrietjoiiH  or  impositions;  and  any  regula- 
tes of  the  subject  by  the  states,  e?ceept  in 
flutters  of  local  concern  only,  ia  repugnant 
ts  fach  freedom. 

Robbins  V,  Taxing  District,  120  U.  S.  493, 
5flLed.  nm,  1  Inters.  Com,  Rep.  45,  7  Sup. 
Ct  Rep,  592,  Reversing  13  Lea,  303;  Weat^ 
ffn  U.  Teleg.  Co.  v,  James,  162  U,  S,  665, 
WL  .ed.  1100,  16  Sup.  Ct.  Rep.  934  j  Unito^l 
Slates  r.  E.  C.  Knight  Co.  150  U,  S.  II, 
3S  L.  ed.  328,  15  Sup.  Ct.  Rep.  249  j  Pitts- 
^uri^  4  S.  Coal  Co.  v.  Bat«s,  150  U.  S. 
Ms,  39  L.  ed.  544.  5  Inters.  Com.  Rep. 
%  15  Sup.  Ct  Rep.  415;  Re  Rahrer 
IWilkerson  v.  Rahrer)  140  VI  S.  555, 
15  L  ed.  574.  11  Sup.  Ct,  Rep.  865, 
l^wrsin^  10  L.R  A.  444,  43  Fed.  556:  Lelsy 
.  Hariiin,  135  U.  S.  110,  34  L.  ed.  132,  3 
raters.  Com,  Rep.  36,  10  Sup.  Ct.  Rep.  6^1, 
jfwrsing  78  Iowa,  286,  43  N.  W.  183;  Phil- 
05  U.  S.  U.  S..  Book  51. 


adetphia  A  S.  Mail  B.  8.  Co,  T,  Penney! vanta, 

122  U.  S,  336,  30  L.  ed.  1201,  1  Inters.  Com. 
Rep.  308,  7  Sup,  a.  Rep.  1118;  Walling  t, 
Michigan,  116  U,  S.  455,  29  U  ed.  694,  6 
Sup.  Ut.  Rep.  454;  Escanaba  &  L.  M. 
Tranap.  Co.  v.  ChiGago,  107  U.  S.  687»  27 
L.  ed.  446,  2  Sup.  Ct.  Rep.  185,  Affirming  12 
Fed,  777;  Welton  v.  Missouri,  91  U.  S.  282, 
23  L.  ed.  350,  Reversing  55  Mo.  288;  Rhea 
V.  Newport  News  &  M.  Valley  R.  Co.  60 
Fed,  22;  Pacific  Coast  S.  8.  Cb.  v.  Railroad 
Comrs.  9  Sawy,  253,  18  Fed.  11;  The  Chii- 
^an,  2  Story,  465,  Fed.  Cas,  No.  2,7 IT; 
Siruthern  Exp.  Co.  v,  Goldberg,  101  Va.  821, 
62  L.RA.  669,  44  S.  E.  893;  Brennan  v, 
Titusvine,  153  U.  S.  302,  38  L.  ed.  723,  4 
Inters.  Com.  Rep.  658,  14  Sup.  Ct.  Rep.  829; 
Smith  V.  Alabama,  124  U.  S.  473,  31  L.  ed. 
510,  1  Inters.  Com.  Rep.  804,  8  Sup.  Ct.  Hep, 
564. 

Jurisdiction  and  control  of  the  national 
flag  have  always  been  in  the  Federal  gov- 
ernment.  They  have  never  been  any  plaoe 
else. 

Ruhstrat  v.  People,  186  111.  144,  4t  L-RA 
181,  76  Am.  St.  Rep.  30,  57  K.  E,  4K 

If  this  state  has  a  right  to  enact  such  a 
law,  then  the  United  States  has  not;  the 
jurisdiction  k  either  in  tbe  national  or  etatt 
government  i  it  ran  not  feat  in  Imth ;  there 
cannot  be  such  a  thing  as  a  divided  jurii- 
diction. 

Re  Heff.  197  U.  S  488,  506,  m  L.  ed.  848, 
S56,  25  Sup.  Ct,  Rep.  506. 

Federal  and  state  laws  to  punish  counter- 
feiting do  not  vary  this  rule;  they  o^^c-upy 
different  planes.  Tlie  Federal  law  punishes 
a  fraudulent  act  against  the  national  gov- 
ernment ;  the  state  law  punishes  a  cheat  and 
a  fraud  of  one  person  or  citizen  upon  an^ 
other  within  its  limits. 

Fox  V.  Ohio,  6  How.  416,  12  U  ed,  215. 

The  same  act  may  often  be  a  violation 
of  both  tbe  state  and  Federal  law,  but  it  is 
only  when  those  laws  occupy  different 
planes.  Thus,  a  sale  of  liquor  may  be  ft 
violation  of  both  the  state  and  Federal  law, 
in  that  it  was  made  by  one  who  had  not 
paid  the  revenue  tax  and  received  from  the 
United  States  a  license  to  sell,  and  also  had 
not  complied  with  the  state  law  in  reference 
to  the  matter  of  state  license.  But  in  that 
case  the  two  laws  occupy  different  planes, — - 
one  that  of  revenue,  and  the  other  that  of 
police  regulation. 

Re  IlefT,  supra. 

The  history  of  the  United  States  dia- 
closes  that  the  executive  department  of  the 
government  has  at  all  times  exercised  juris- 
diction over  this  emblem  of  national  ao7* 
ereignty.  Wherever  the  flag  it  planted  by 
the  conquering  armies  of  the  United  States, 
the  sovereignty  of  the  nation  follows,  and 
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'^Buch  act  of  Bovcreignty  is  exclusive  of  the 
power  of  any  state  or  foreign  nation. 

Jones  V.  United  States,  137  U.  S.  202,  34 
L.  ed.  691,  11  Sup.  a.  Rep.  80. 

The  executive,  the  strong  arm  of  the  gov- 
ernment, further  assumes  jurisdiction  to 
resent  and  punish  insults,  to  the  flag,  wheth- 
er committed  by  foreign  foe  or  any  state  of 
the  Union,  as  an  insult  to  the  nationality  for 
wliich  it  stands.  So  universally  has  this 
right  been  assumed  and  exercised  by .  the 
Federal  government  that  the  people,  in  their 
capacity  as  citizens  of  a  sovereign  nation, 
demand  of  the  United  States,  and  not  of  the 
several  states,  such  protection.  And  we  ap- 
proliond  tliat  in  all  places  where  the  flag  is 
displayed  by  the  sovereign  power  of  the 
nation,  the  executive  arm  of  the  govern- 
ment has  power  to  protect  the  flag  in  time 
of  peace  as  well  as  in  time  of  war.  even  to 
the  killing  of  the  person  or  persons  who 
might  haul  it  down,  should  it  become  nec- 
essary to  resort  to  such  harsh  means. 

Re  Neagle  (Cunningham  ▼.  Neagle)  135 
U.  S.  1,  34  L.  cd.  55,  10  Sup.  Ct.  Rep.  668. 

Where  the  subject  to  which  the  power 
applies  is  national  in  its  character,  or  of 
such  a  nature  as  to  admit  of  uniformity  of 
regulation,  the  power  is  exclusive  of  all 
state  authority. 

Welton  V.  Missouri.  91  U.  S.  280,  23  L. 
er.  349;  Ruhstrat  v.  People,  supra. 

The  importance  attached  by  this  court 
to  the  use  of  the  national  flag  in  connection 
with  vosselfl  and  commerce  on  the' high  seas 
is  disclosed  in  the  case  of  The  Marianna 
Flora,  11  Wheat.  1,  6  L.  ed.  405. 

The  act  in  question  is  in  conflict  with  the 
14th  Amendment  to  the  Federal  Constitu- 
ticm. 

Ruhstrat  v.  People,  186  III.  141,  49  L.R.A. 
181,  76  Am.  St.  Rep.  30,  67  N.  E.  41;  People 
exrel.  McPike  v.  Van  De  Carr,  91  App.  Div. 
20.  86  N.  Y.  Supp.  644:  Barbier  v.  Connollv. 
113  U.  S.  27.  28  L.  ed.  023,  6  Sup.  a  Rep 
357;  Lochncr  v.  New  York.  198  U.  S.  45. 
66,  49  L.  ed.  037.  941.  25  Sup.  Ct.  Rep.  539. 

The  prr)hi bit  ions  of  this  section  of  the 
Constitution  of  the  United  States  have  ref- 
erence to  state  action  exclusively. 

Virginia  v.  Rives  (Ex  parte  Virginia) 
100  U.  S.  318.  25  L.  ed.  667. 

WhoevtT.  by  virtue  of  public  position  un- 
der a  state  government,  deprives  another  of 
property,  life,  or  liberty  without  due  proc- 
ess of  law,  or  denies  or  takes  away  the 
equal  protection  of  the  laws,  violates  the 
constitutional  inhibition;  and,  as  he  acts  in 
the  name  and  for  the  state,  and  is  clothed 
with  the  state's  power,  his  act  is  that  of  the 
itate. 

Ex  parte  Virginia.  100  U.  S.  .347,  25  L.  ed. 
579;  Chicago,  B.  &  Q.  R.  Co.  v.  Cliicago.  166 
U.  S.  234,  41  L.  ed.  984, 17  Sup.  Ct  Rep.  581 ; 
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I  Scott  V.  McNeal,  154  U.  S.  45,  38  L.  fd.90!, 
14  Sup.  Ct.  Rep.  1108;  Missouri  ▼.  Dodmj, 
191  U.  S.  170,  48  L.  ed.  133,  63  L.RJLS71, 
24  Sup.  Ct  Rep.  53;  Huntington  v.  Ntv 
York,  118  Fed.  686;  Xashville,  a  ft  8tL 
R.  Co.  V.  Taylor,  80  Fed.  184. 

The  legislative  authority  cannot  mrp 
the  power  to  determine  what  is  due  pnem 
of  law.  and.  on  the  plea  of  public  necnntT, 
icmore  the  well -established  safeguards  vUdi 
the  law  of  the  land  has  heretofore  nc^- 
nized  and  enforced. 

Meyers  v.  Shields,  61  Fed.  726;  Eo  Ah 
Kow  V.  Nunan,  5  Sawy.  552,  Fed.  Ch.  Sa 
6,546. 

In  construing  the  Constitution  of  tk 
United  States,  that  which  is  implied  ii  M 
much  a  part  of  the  instrument  ai  ttet 
which  is  expressed.  This  principle,  ii  its 
application  to  the  Constitution  of  the 
United  States,  more  than  to  almoit  uy 
other  writing,  is  a  necessity,  by  reaioi  <rf 
the  inherent  inability  to  put  Into  wonUiII 
derivative  powers,— a  difficulty  wUA  thi 
instrument  itself  recognizes  by  eonferrtaf 
on  Congress  the  authority  to  pass  all  kvi 
necessary  and  proper  to  carry  into  ntn- 
tion  the  powers  expressly  granted  lad  lO 
other  powers  vested  in  the  gOTemmcst  m 
any  branch  of  it  by  the  Constitntion. 

Ex  parte  Yarbrough.  1 10  U.  S.  658. »  L 
ed.  276,  4  Sup.  Ct.  Rep.  182;  Legal  Teste 
Cases,  12  Wall.  535,  20  L.  ed.  307;  VtStbd 
States  V.  Marigold,  0  How.  568,  IS  L  ii 
261 ;  United  SUtes  ▼.  Morris,  125  N.  SSCi 
Hepburn  v.  Griswold,  8  WalL  613,  »L 
ed.  523. 

The  police  power  of  the  itate  etsiotlt 
consistently  invoked  to  SQstain  vaA  •  It*- 

Smiley  v.  MacDonald.  42  Neb.  5. 27  LU 
540.  47  Am.  St.  Rep.  684.  60  N.  W.  3S9:  Ot 
cago,  B.  A  Q.  R.  Co.  v.  State,  47  NA  SA 
41  L.R.A.  481,  53  Am.  St.  Rep.  657. « S^ 
W.  624,  Affirmed  in  170  U.  &  57,  42  Lii 
948.  18  Sup.  Ct.  Rep.  513:  Ptople  n  "*- 
McPike  V.  Van  De  Carr,  91  App.  DiT.27.* 
N.  Y.  Supp.  644;  Ruhstrat  ▼.  Feoph.  K 
III.  143.  49  L3.A.  181,  76  Am.  St  Rv^  >^ 
57  N.  E.  41;  Loehner  v.  New  TorL  M 
U.  S.  45,  60,  40  L.  ed.  937.  042,  SSSi^Oti 
Rep.  530;  10  Law  Notea.  No.  4.  p.  IT. 

Another  line  of  decisions  illnstistiig  tki 
principles  contended  for  will  he  fNil  ^ 
the  construction  of  the  recent  mCi  ^  ^ 
legislatures  of  the  aereral  states  thrrt^ 
out  the  country  prohibitii^  tbi  w  ' 
trading  stamps;  such  laws  have  bifi  ^ 
clared  unconstitutional  by  the  esirti  ' 
last  resort. 

Young  ▼.  Oom.  101  Va.  8S0.  46  &  ft  A 
State  ▼.  Dalton,  22  R  I.  79,  48  UUL  Xtk 
84  Am.  St.  Rep.  818,  46  AU.  234;  BUtet^ 
Dodge.  76  Vt.  107,  56  Aa  963;  b  ptfH 
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Hukhmson,  137  Fed*  ftSO|  He  wis  v,  Atlanta, 
m  Ga*  723.  67  L.R.A.  795,  49  S.  E.  765. 

Tbc  flag  law  is  void  for  the  rea.Bon  that  it 
ittewptfl  to  destroy  c  listing  property 
rights. 

Pec^ple  tx  rel  MePike  v.  Van  De  Carr,  178 
K  Y.  429,  66  L.R.A.  189.  102  Am.  St.  Bep. 
m,  70  N.  E,  066  J  He  Marshall,  102  Fed, 
im;  Sent  ell  v.  New  Orleana  dS&  C  R.  Co. 
m  U.  S.  705,  41   L,  ed.  1172,  17  Sup.  a, 

Tbe  flag  law  IB  clasB  1egi&latioi|i,  and 
ibeTiefore  null  and  void, 

F^ple  ex  reL  McPik©  ^.  Van  De  Carr, 
91  App.  Div.  29,86  N.  Y.  Supp.  644;  Lan- 
ttihirp  In*.  Co.  v.  Bush,  60  Neb.  123,  82  K 
W,  513;  Ruhstrat  T.  People,  185  HI  147,  40 
ULL  !SI,  76  Am.  St.  Rep.  30.  67  N.  E.  41, 

Own  lefinlaticim  of  the  character  of  the 
ict  m  iatnei,  enacted  by  the  states,  which 
iiacriBnitiatea  in  favor  of  one  person  or  ^eet 
«fpfT&&R€i  and  against  another  or  others,  i* 
JBtbiddea  by  tht*  14th  Amendtnc?nt. 

Gulf  a  &  8,  F.  R.  Co.  ¥..  Ellis,  165  U.  S. 
.UO,  41  L.  ed,  666,  17  Sup.  a.  Rep.  25ft; 
Milng  V.  Kansas  City  St*>ck  Yards  Co. 
iCdttingr  V.  Godard(  183  U.  S.  79,  106,  46  U 
*i  n,  107,  ^  Sup.  Ct.  Rep,  30;  Connolly 
^.Cnioii  Sewer  Pipe  Co,  1S4  U,  S.  640,  559, 
48 Led.  679,  689,  22  Sup.  Ct.  Bep.  431 ;  Peo- 
ple T.  Orange  Count?  Road  Conatr.  Co.  176 
N,  Y.  90,  65  L.KA.  33,  67  N.  E.  129, 

Tb  equal  protection  of  the  laws  la  & 
|l«lgB  of  the  protection  of  equal  laws. 

Yiek  Wo  V.  Hopkins.  118  U.  S.  356,  369, 
»  L  ed.  220,  226,  6  Sup.  a.  Rep,  1064  j 
Giliboiis  y,  Ogrden,  9  Wheat.  1,-210,  6  L.  ed. 
2S;  Sinnot  v.  Davenport.  22  How.  227,  243, 
18  L  ed.  243,  247;  Butchers'  Union  S.  U, 
4  L  S.  L.  Co.  V.  tVescent  Citj.  L.  S.  L.  & 
S.  H.  Co.  Ill  U,  S.  746,  28  L.  ed.  585,  4  Sup. 
Ct.  E^p.  652 1  Itflssouri,  K.  &  T.  R  €o,  v. 
HiWf,  169  U.  S.  613,  626.  42  L.  ed.  878, 
881,18  Sup.  a.  Rep.  488. 

Mr  Iforria  Brown  submitted  the  eause  for 
lefendaat  in  error: 

Under  the  police  power  of  the  state  the 
egialature  may  enact  laws  to  punish  per- 
«>ns  who  desecrate  the  national  emblem  or 
*e  it  for  advertising  a  private  business. 

rpdegraph  v.  Com.  11  Sprg.  &  R.  406  j 
Idil  V,  Fhiladelphia,  2  How.  198,  11  L,  ed. 
34. 

No  act  of  Congress  or  provisinnB  of  the 
tftte  or  Federal  Const  ttution«  prohibits  the 
i^^lature  of  Nebraska  from  enacting  a  ]a^ 
i  prevent  the  desecration  or  miBUSt  of  the 
ig  of  the  United  States,  and  the  state  is 
ft  free  to  enact  such  a  law. 
Foi  T.  Ohio,  6  How.  410,  12  L.  ed.  213. 
The  fl&g  law  is  not   unconstitutional  aa 
•troying  existing  property   ri|*hts. 
Pstter^on  t<  Kentucky,  07  U.  S.  607,  24 
)5   U.   8. 


L.  ed.  11175  Mugler  ▼.  Kansas,  123  U.  d. 
823,  31  L.  ed.  206,  8  Sup.  Ct.  Rep.  27.^. 

The  6ftg  law  !s  not  nnoonstituiionat  aa 
class  l^islation. 

Mugler  V,  Kansas,  123  U.  B.  660,  31  1m 
ed.  210,  8  Sup.  Ct.  Rep.  273. 

The  Dlinois  and  New  York  cases  cited  in 
support  of  the  objection  to  the  flag  law  of 
Nebraska  are  not  precedents  to  be  followed. 

Vidttl  V,  Girard,  supra;  Ex  parte  Siebold, 
100  U.  S.  389,  25  L.  ed.  723  j  Pox  v-  Ohio 
and  Patterson  v,  Kentucky,  supra;  Mugler 
r.  Kansas.  123  U.  S.  623,  SI  L.  ed.  205.  8 
Siup.  Ct.  Rep.  273;  Davis  v.  State,  51  Neb, 
302,  70  N.  W.  084  J  Rosen  bloom  v.  State, 
64  Neh.  344,  57  L.R,A.  922,  89  N.  W.  1053. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court* 

This  case  involves  the  validity,  under  the 
Constitution  of  the  United  States,  of  an  a  fit 
of  the  state  of  Nebraska,  approved  July  lid, 
1903,  entitled  "An  Act  to  Prevent  and  run- 
ish  the  DesecTfition  of  the  Flag  of  the 
United  States.'^t 

*The  act,  among  other  tJilngs,  makei  it  a[3SJ 


t*'S  237 5g.  Any  person  who,  in  any  mau' 
ner,  for  exhibition  or  display,  shall  place, 
or  cause  to  be  placed,  any  word,  figure, 
mark,  picture,  design,  drawing,  or  any  ad- 
vertisement of  any  nature,  upoa  ^nj  flag, 
standard,  color,  or  ensign  of  the  United 
Stateis  of  America,  or  shall  expose  or  cause 
to  be  exposed  to  public  view  any  such  flag, 
standard,  color,  or  en&ign^  upon  whkh  ^hall 
be  printed,  painted,  or  otherwise  placed,  or 
to  which  shall  be  attached,  appended,  af- 
fixedj  or  annexed,  any  word,  figure^  mark, 
picture,  design,  or  drawing,  or  any  adver* 
tisement  of  any  nature,  or  who  shall  expose 
to  public  view,  manufacture,  sell,  expose  for 
sale,  give  away,  or  have  in  possession  for 
sale,  or  to  give  away,  or  for  u»c  for  any 
purpose  J  any  article  or  substance,  being  an 
article  of  merchandise  or  a  receptacle  of 
merchandise,  upon  which  shall  have  been 
printed,  painted,  attached,  or  otherwise 
placed,  a  representation  of  any  such  tlapT, 
standard,  color,  or  ensign,  to  advertige,  call 
attention  to,  decorate,  mark,  or  distinguish, 
the  article,  or  substance  on  which  so  placed, 
or  who  shall  publicly  mutihvtc,  deface,  de- 
file, or  defy,  trn topic  upon  or  cast  contempt, 
cither  by  words  or  act,  upon  any  su(!h  flag, 
standard,  color,  or  ensign »  shall  he  deemed 
l^iity  of  a  misdemeanor,  and  shall  be 
puniiihcd  by  a  fine  not  exceeding  $100,  or  by 
imprisonment  for  not  more  than  thirty 
days,  or  both,  in  the  discretion  of  the  court* 

"  %  2375h.  The  words  fla;?,  culor.  sMisi^n.  as 
u^ed  in  this  act,  shall  include  any  6ag, 
standard,  ensign,  or  any  picture  or  represen* 
tation,  or  either  thereof,  made  of  any  sub- 
itance,  or  represented  on  any  substance, 
and  of  any  si/.e,  evidently  purporting  to  be> 
either  of  said  flag,  atfindard,  color,  or  en*i^, 
of  the  United  States  i^f  America,  or  a  pic> 
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Wch  act  of  Bovereignty  is  exclusive  of  the 
power  of  any  state  or  foreign  nation. 

Jones  V.  United  States,  137  U.  S.  202,  34 
L.  ed.  691,  11  Sup.  Ct.  Rep.  80. 

The  executive,  the  strong  arm  of  the  gov- 
ernment, further  assumes  jurisdiction  to 
resent  and  punish  insults,  to  the  tlag,  wheth- 
er committed  by  foreign  foe  or  any  state  of 
the  Union,  as  an  insult  to  the  nationality  for 
which  it  stands.  So  universally  iias  this 
right  been  assumed  and  exercised  by .  the 
Federal  government  that  the  people,  in  their 
capacity  as  citizens  of  a  sovereign  nation, 
demand  of  the  Uuiteil  States,  and  not  of  the 
several  states,  such  protection.  And  we  ap- 
prclit'nd  that  in  all  places  where  the  flag  is 
didjilaycd  by  the  sovereign  power  of  the 
nation,  the  executive  arm  of  the  govern- 
ment has  power  to  protect  the  flag  in  time 
of  peace  as  well  as  in  time  of  war.  even  to 
the  killing  of  the  person  or  persons  who 
might  haul  it  down,  should  it  become  nec- 
essari-  to  resort  to  such  harsh  means. 

Re  Neagle  (Cunningham  ▼.  Neagle)  135 
U.  S.  1,  34  L.  ed.  55.  10  Sup.  a.  Rep.  658. 

Where  the  subject  to  which  the  power 
applies  is  national  in  its  character,  or  of 
such  a  nature  as  to  admit  of  uniformity  of 
regulation,  the  power  is  exclusive  of  all 
state  authority. 

Welton  V.  Missouri,  91  U.  S.  280.  23  L. 
er.  349;  Ruhstrat  v.  People,  supra. 

The  importance  attached  by  this  court 
to  the  use  of  the  national  flag  in  connection 
with  vossels  and  commerce  on  the' high  seas 
is  disclosed  in  the  case  of  The  Marianna 
Flora,  11  Wheat.  1,  6  L.  ed.  405. 

The  act  in  question  is  in  conflict  with  the 
14th  Amendment  to  the  Federal  Constitu- 
tion. 

Ruhstrat  v.  People.  185  111.  141,  49  L.R.A. 
181,  76  Am.  St.  Rep.  30,  57  N.  E.  41;  People 
ex  rol.  McPike  v.  Van  De  Carr,  91  App.  Div. 
20.  80  X.  Y.  Supp.  644;  Barbier  v.  Connolly. 
113  r.  S.  27.  28  L.  ed.  023,  5  Sup.  a  Rep 
357:  I^chnor  v.  New  York.  198  U.  S.  45, 
56.  49  L.  e<l.  037.  941,  25  Sup.  Ct.  Rep.  539. 

The  prohibitions  oi  this  section  of  the 
Constitution  of  the  United  States  have  ref- 
erence to  state  action  exclusively. 

Virjrinia  v.  Rives  (Ex  parte  Virginia) 
100  U.  S.  31 S.  25  L.  ed.  667 

Whoever,  by  virtue  of  public  position  un- 
der a  state  government,  deprives  another  of 
property,  life,  or  liberty  without  due  proc- 
ess of  law,  or  denies  or  takes  away  the 
equal  protection  of  the  laws,  violates  the 
constitutional  inhibition ;  and,  as  he  acta  in 
the  name  and  for  the  state,  and  is  clothed 
with  the  state's  power,  his  act  is  that  of  the 
itate. 

Ex  parte  Virginia.  100  U,  S.  347,  25  L.  ed. 
679;  Chicago,  B.  &  Q.  R.  Co.  v.  aiicago.  166 
U.  S.  234,  41  L.  ed.  984, 17  Sup.  Ct  Rep.  581 ; 
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Scott  V.  McXeal,  154  U.  S.  45,  38  L  ed.90!, 
14  Sup.  Ct.  Rep.  1108;  Missouri  v.  Doekfij, 
191  U.  S.  170,  48  L.  ed.  133.  63  URA.  571, 
24  Sup.  Ct  Rep.  53;  Huntington  v.  Ntv 
York.  118  Fed.  680:  Nashville,  C.  4  St  L 
R.  Co.  V.  Taylor,  86  Fed.  184. 

The  legislative  authority  cannot  mrp 
the  power  to  determine  what  is  due  proem 
of  law.  and.  on  the  plea  of  public  neceiatT, 
icmore  the  well-established  safeguards whi^ 
the  law  of  the  land  has  heretofore  nc^- 
nized  and  enforced. 

Meyers  v.  Shields.  61  Fed.  720;  Ho  Ah 
Kow  V.  Nunan,  5  Sawy.  552,  Fed.  Cu.  Sa 
6,546. 

In  construing  the  Constitution  of  the 
United  States,  that  which  is  implied  ii  M 
much  a  part  of  the  instrament  ai  thtt 
which  is  expressed.  This  principle,  in  iti 
application  to  the  Constitution  of  thf 
United  States,  more  than  to  almoit  uv 
other  writing,  is  a  necessity,  by  ream  ai 
the  inherent  inability  to  put  Into  wontiiD 
derivative  powers, — a  difficulty  which  thi 
instrument  itself  recognizes  by  eoBferri^ 
on  Congress  the  authority  to  pass  all  k«i 
necessary  and  proper  to  earry  into  mca- 
tion  the  powers  expressly  granted  aad  tD 
other  powers  vested  in  the  gOTemnat  m 
any  branch  of  it  by  the  ConstitntioB. 

Ex  parte  Yarbrough.  110  U.  8.  658.»L 
ed.  276,  4  Sup.  Ct.  Rep.  182;  Legd  Tate 
Cases.  12  Wall.  535.  20  L.  ed.  907;  Uiitri 
States  V.  Marigold,  0  How.  508.  IS  L  ci 
261 ;  United  SUtes  ▼.  Morris,  125  M.  IMl 
Hepburn  v.  Griswold,  8  Wall.  613.  It  L 
ed.  523. 

The  police  power  of  the  atate  etnotkt 
consistently  invoked  to  sustain  snd  •  !■*• 

Smiley  v.  MacDonald.  42  Neb.  5.  H  LU 
540.  47  Am.  St.  Rep.  684.  60  N.  W.  3S9:  Oir 
cago,  B.  A  Q.  R.  Co.  ▼.  State.  47  Kek  5A 
41  L.R.A.  481.  63  Am.  St.  Rep.  557. « !L 
W.  624.  Affirmed  in  170  U.  &  57,  48  L  li 
948,  18  Sup.  Ct.  Rep.  513;  People  fi  i«L 
McPike  V.  Van  De  Carr,  91  App.  ».«* 
N.  Y.  Supp.  644;  Ruhstrat  ▼.  FlNpk.  Ul 
III.  143.  49  L3.A.  181.  76  Am.  St  Rv^  >^ 
57  N.  E.  41;  Loehner  ▼.  New  Tort  Ml 
U.  S.  45,  60.  49  L.  ed.  937.  942,  25  819^  OL 
Rep.  539:  10  Law  Notea.  No.  4.  p.  IT- 

Another  line  of  deciaiona  illuBtntiiV^ 
principles  contended  for  will  be  foni  i> 
the  construction  of  the  reeeat  Mtiaf^ 
legislatures  of  the  aeTeral  states  thrrt^ 
out  the  country  probibitiiy  tbi  w  ' 
trading  stamps;  aueh  lawa  bave  bm  4^ 
dared  unconatitutional  by  tbt  esirti  ^ 
last  resort. 

Young  ▼.  Oom.  101  Va.  8S9.  45  &  ft  0 1 
State  V.  Dalton.  22  R.  I.  79.  48  UUL  Vk 
84  Am  St.  Rep.  818.  46  AtL  234:  BU^^ 
Dodge.  76  Vt.  197,  66  Aa  963;  b  fllli 


HALTIS  T.   HlJBBAeSA^ 


^ntcliiiisonj  13T  T«d.  950;  He  win  w.  AtlautA, 

121  Ga.  723,  67  L.E.A.  7fi5,  49  S.  1.  705. 

Tbe  3ag  law  is  void  for  the  reason  that  it 
itt^mpts  to  destroy  exiBting  property 
righti. 

People  ex  rel,  MePike  v.  Van  De  Carr,  178 
K.  Y,  429,  66  L;R.A.  189,  102  Am.  St.  Rep. 
Sia,  n  N.  E.  906;  He  Marshall,  102  Fed, 
323;  SeTitell  v.  New  Orleans  &  C.  R.  Co. 
m  U,  S.  705»  41  L.  ed,  1172,  17  Sup.  Ct. 
Rep.  mZ, 

Tbe  flag  law  ib  class  !e|pslatioTi,  aad 
tbei^fore  null  and  void. 

Pfeople  ex  reL  McPike  v.  Van  De  Carr, 
61  App.  DiT.  29,86  N.  Y.  Supp.  644;  Lan- 
ctahire  Ins.  Cki.  v.  Bush,  80  Neb.  123,  82  H, 
W.  313;  Ruhstrat  v.  People,  185  111.  147.  49 
LEA.  181,  76  Am  St.  Rep.  30,  57  N.  E.  41. 

Om*  kgislation  of  the  eharacter  of  the 
id  to  issue,  enacted  by  the  atatea,  which 
diBeriminates  in  favor  of  one  person  or -set 
d  piraone  and  against  another  or  others,  ia 
forbidden  by  the  14th  Amendment. 

Gulf  a  £  S.  F.  R.  Co,  v.  Ellis,  105  U.  S. 
|150,  41  L.  ed,  660,  17  Swp.  Ct.  Rep.  255; 
CSfftting  V.  Kansas  City  Stock  Yarda  Co. 
(Cflttmg  v.  C^dard)  183  V.  S.  79,  100,  40  L. 
ti.  n,  107,  22  Sup.  Ct.  Rep.  30;  Connolly 
T.  Union  Sewer  Pipe  Co.  184  U.  8.  540,  559, 
48  L  pd.  679,  089,  22  Sup.  a.  Rep.  431 ;  Peo- 
ple T.  Orarige  County  Road  Conatr.  Co.  175 
;I^  1  90,  65  h.RA.  33,  67  N.  E.  129. 

The  equa.1  protection  of  the  laws  fa  a 
jledfe  of  the  protection  of  equal  laws. 

Yiek  Wo  V.  Hopkins,  118  U.  S.  350,  309, 
90  L  ed.  220,  220,  0  Sup.  Ct.  Rep.  1004; 
^^Um  V.  Ogden,  9  Wheat.  1,  210,  6  L.  ed. 
23;  Sinnot  v.  Davenport.  22  How.  227,  243, 
le  L  ed.  243,  247  j  Butchers'  Union  S.  H. 

4  i.  S.  L.  Co.  V.  OreBcent  City.  L.  S.  L.  & 
S.ECo.  in  U.  S.  746,  28  L.  ed,  5Sn,  4  Sup. 
Ct.  Rep.  652:  Missoun,  K,  &  T.  R.  C<).  v. 
HbWt.  169  U.  S,  013.  626,  42  L.  ed.  878, 
^llB  Sup,  Ct.  Rep.  4m. 

Mr,  Morria  Brown  submitted  the  cause  for 
JEfeiidant  in  error; 

Onder  the  police  power  of  the  state  the 
^fiskture  may  enact  laws  to  punish  per- 
<*M  who  desecrate  the  national  emblem  or 
•ae  It  for  advertisinpf  a  private  business, 

Cpde^miph  V.  Com.  11  Serg.  &  R.  406  j 
''idal  V.  Philadelphia,  2  How.  198,  11  L.  ed. 
34. 

No  act  of  Congress  or  proviaiooR  of  the 
tate  or  Federal  Constitutions  prohibits  the 
sgislatnre  of  Nrfjraska  from  enacting  a  law 

5  prevent  the  desecration  or  misuse  of  the 
ag  of  the  United  States,  and  the  state  is 
ft  free  to  enact  such  a  law. 

Fox  V.  Ohio,  5  How.  410,  12  L.  ed.  213. 
Tht  flag  law  is  not  unconstitutional  as 
atroying"  eatisting  property   rights. 
Patterson  ?.  Kentucky,  D7  U,  8.  607,  24 
MS   U.   8. 


L.  ed.  1117;  Mugler  v.  Kansas,  123  U.  S. 
623,  31  L.  ed.  206,  8  Sup.  Ct.  Rep.  273. 

The  flag  taw  fa  not  uneonatitutional  as 
class  legislation. 

Mugler  V.  Kansas*  123  U.  B.  060,  31  K 
ed.  210,  8  Sup.  Ct.  Rep.  273. 

The  Dllnois  and  New  York  CAses  cited  in 
support  of  the  objection  to  the  flag  law  of 
Nebraska  are  not  precedents  to  be  followed. 

Vidal  V.  Qirard,  supra;  Ex  parte  Siebold, 
100  U.  S.  389,  25  L.  ed.  723;  Fox  v,  Ohio 
and  Patterson  v,  Kentucky,  supra;  Mugler 
V.  Kansas,  123  U.  S.  623/31  L.  ed.  20,=5,  8 
Sup.  Ct.  Rep.  273;  Davis  v.  State,  51  Neb, 
,W2,  TO  N.  W.  984;  Rosenbloom  v.  State, 
04  Neb.  .344,  57  L.R.A.  922,  89  N.  W.  1053. 

Mr.  Justice  H&rlan  delivered  the  opinion 
of  the  courti 

This  case  involves  the  validity,  under  the 
Consittufcion  of  the  United  States,  of  an  act 
of  the  state  of  Nebraska^  approved  July  3il, 
1003,  entitled  '*An  Act  to  Prevent  and  Pun- 
ish the  De^^ecration  of  the  Flag^  of  the 
United  SUtes.^f 

*Tbe  m^,  among  other  tkingB^  maket  it  a [88] 

t'*S  2375g.  Any  person  who,  in  any  niiin- 
ner,  lor  exhibition  or  dispUy,  ahiill  plaee, 
or  cause  to  be  placed,  any  word^  figure, 
mark,  picture,  desigr^,  drawing,  or  any  ad- 
vertisement of  any  nature,  upon  cn^  f!ag, 
standard,  color,  or  ensign  of  the  United 
States  of  America,  or  shall  expose  or  causa 
to  he  exposed  to  public  view  any  such  flflg-, 
standard,  color,  or  en  sign,  upon  which  shall 
be  printed,  painted,  or  otherwise  placed,  or 
to  which  shall  be  attached,  appended,  af- 
5xpd,  or  annexed,  any  word,  figure,  mark, 
picture,  design,  or  drawing,  or  any  adver- 
tisement of  any  nature,  or  who  shall  expose 
to  public  view,  manufacture,  sell,  cxpD&c  for 
sale,  give  away,  or  have  in  possession  for 
sale,  or  to  give  away,  or  for  use  for  any 
purpose,  any  article  or  substance,  being  an 
article  of  merchandise  or  a  receptacle  of 
merchandise,  upon  which  shall  have  been 
printed,  painted,  attached,  or  otherwise 
placed,  a  representation  of  any  such  Uag, 
standard,  color,  or  ensign,  to  advertise,  call 
attention  to,  decorate,  mark,  or  distinguish, 
the  article,  or  substance  on  which  so  placed, 
or  who  shall  publicly  mutilate,  deface,  de- 
file, or  defy,  trample  upon  or  cast  contempt, 
either  by  words  or  act,  upon  any  such  flag, 
standard,  color,  or  ensigrit  shall  be  dcemi?d 
guilty  of  a  misdemeanor,  and  shall  be 
punished  by  a  fine  not  exceeding  $100,  or  by 
imprisonment  for  not  more  than  thirty 
days,  or  both,  in  the  discretion  of  the  court, 

"SS  "237.^ih.  The  words  l!w^,  color,  ensign,  :is 
used  in  this  act^  shall  include  any  flag, 
standard,  ensign,  or  any  picture  or  represen- 
tatioU)  or  either  thereof,  made  of  any  sub- 
stance, or  represented  on  any  substance, 
and  i)f  any  si^e,  evidently  purporting  to  bcj 
either  of  said  flag,  standard,  color,  of  enalgn^ 
of  the  United  States  of  America,  or  a  pic- 
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such  act  of  Bovereignty  is  exclusive  of  the 
power  of  any  state  or  foreign  nation. 

Jones  V.  United  States,  137  U.  S.  202,  34 
L.  ed.  691,  11  Sup.  a.  Rep.  80. 

The  executive,  the  strong  arm  of  the  gov- 
ernment, further  assumes  jurisdiction  to 
resent  and  punish  insults,  to  the  flag,  wheth- 
er committed  by  foreign  foe  or  any  state  of 
the  Union,  as  an  insult  to  the  nationality  for 
which  it  stands.  So  universally  iias  this 
right  been  assumed  and  exercised  by .  the 
Federal  government  that  the  people,  in  their 
capacity  as  citizens  of  a  sovereign  nation, 
demand  of  the  United  States,  and  not  of  the 
several  states,  such  protection.  And  we  ap- 
prehend that  in  all  places  where  the  flag  is 
didjtlaycd  by  the  sovereign  power  of  the 
nation,  the  executive  arm  of  the  govern- 
ment has  power  to  protect  the  flag  in  time 
of  peace  as  well  as  in  time  of  war,  even  to 
the  killing  of  the  person  or  persons  who 
might  haul  it  down,  should  it  become  nec- 
essary- to  resort  to  such  harsh  means. 

Re  Neagle  (Cunningham  t.  Neagle)  135 
U.  S.  1,  34  L.  cd.  55,  10  Sup.  Ct.  Rep.  658. 

Where  the  subject  to  which  the  power 
applies  is  national  in  its  character,  or  of 
such  a  nature  as  to  admit  of  uniformity  of 
regulation,  the  power  is  exclusive  of  all 
state  authority. 

Welton  V.  Missouri,  91  U.  S.  280,  23  L. 
er.  349;  Ruhstrat  v.  People,  supra. 

The  importance  attached  by  this  court 
to  the  use  of  the  national  flag  in  connection 
with  vessels  and  commerce  on  the' high  seas 
is  disclosed  in  the  case  of  The  Marianna 
Flora,  11  Wheat.  1,  6  L.  ed.  405. 

The  act  in  question  is  in  conflict  with  the 
14th  Amendment  to  the  Federal  Constitu- 
tion. 

Ruhstrat  v.  People.  185  111.  141,  49  L.R.A. 
181,  76  Am.  St.  Rep.  30,  67  N.  E.  41;  People 
ex  rel.  McPike  v.  Van  De  Carr,  91  App.  Div. 
20.  86  X.  Y.  Supp.  644;  Barbier  v.  ConnoIIv, 
113  U.  S.  27.  28  L.  ed.  023.  5  Sup.  a  Rep 
357:  U>chner  v.  New  York,  198  U.  S.  4,'>. 
50,  49  L.  e<l.  037.  941,  25  Sup.  Ct.  Rep.  539. 

The  prohibitions  of  this  section  of  the 
Constitution  of  the  United  States  have  ref- 
erence to  state  action  exclusively. 

Virginia  v.  Rives  (Ex  parte  Virginia) 
100  U.  S.  31 S.  25  L.  ed.  667 

Whoever,  by  virtue  of  public  position  un- 
der a  state  government,  deprives  another  of 
property,  life,  or  liberty  without  due  proc- 
ess of  law.  or  denies  or  takes  away  the 
e(}ual  protection  of  the  laws,  violates  the 
constitutional  inhibition;  and,  as  he  acts  in 
the  name  and  for  the  state,  and  is  clothed 
with  the  state's  power,  his  act  is  that  of  the 
itate. 

Ex  parte  Virginia,  100  U.  S.  347.  25  L.  ed. 
679;  Chicago,  B.  &  Q.  R.  Co.  v.  Cliicapo.  166  i 
U.  S.  234,  41  L.  ed.  984, 17  Sup.  Ct.  Rep.  581 ;  ' 
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Scott  v.  McXeal,  154  U.  S.  45,  38  L  fd.  901, 
14  Sup.  Ct.  Rep.  1108;  Missouri  t.  Docicny, 
191  U.  S.  170,  48  L.  ed.  133,  63  I*RJL  571, 
24  Sup.  Ct  Rep.  53;  Huntington  t.  Nei 
York.  118  Fed.  686;  Xashville,  C.  ft  St  L 
R.  Co.  V.  Taylor,  86  Fed.  184. 

The  legislative  authority  cannot  nnrp 
the  power  to  determine  what  is  doe  proem 
of  law,  and,  on  the  plea  of  public  neccMitT, 
icrnore  the  well-established  safeguards  vU^ 
the  law  of  the  land  has  heretofore  rMOf- 
nized  and  enforced. 

Meyers  v.  Shields,  61  Fed.  726;  Ho  Ah 
Kow  V.  Nunan.  5  Sawy.  552,  Fed.  Cu.  5a 
6,546. 

In  construing  the  Constitution  of  tk 
United  States,  that  which  is  implied  ii  M 
much  a  part  of  the  instrument  ai  ttat 
which  is  expressed.  This  principle,  ii  iti 
application  to  the  Constitution  of  tkf 
United  States,  more  than  to  almost  u? 
other  writing,  is  a  necessity,  by  ream  of 
the  inherent  inability  to  put  Into  wonUtD 
derivative  powers, — a  difficulty  whick  tki 
instrument  itself  recognizes  by  eonferriii 
on  Congress  the  authority  to  pass  all  lavs 
necessary  and  proper  to  carry  into  nees- 
tion  the  powers  expressly  granted  aad  ill 
other  powers  vested  in  the  govemmot  m 
any  branch  of  it  by  the  Const itntion. 

Ex  parte  Yarbrough,  110  U.  S.  658.»L 
ed.  276,  4  Sup.  Ct.  Rep.  182;  Jjtg^  Tate 
Cases,  12  Wall.  535,  20  L.  ed.  907;  Uiitcd 
States  V.  Marigold,  0  How.  568.  IS  L  ci 
261 ;  United  SUtes  v.  Morris,  125  N.  SSCi 
Hepburn  v.  Griswold,  8  Wall.  61S.  »  L 
ed.  523. 

The  police  power  of  the  atate  etaiol  It 
consistently  invoked  to  sostain  and  •  !•*■ 

Smiley  v.  MacDonald.  42  Neb.  5.  H  LU 
540.  47  Am.  St.  Rep.  684.  60  N.  W.  SS5:  Ot 
cago,  B.  ft  Q.  R.  Co.  v.  State,  47  Kebi  5A 
41  L.R.A.  481.  53  Am.  St.  Rep.  557.  Hl^ 
W.  624.  Affirmed  in  170  U.  &  57,  42  L  «^ 
948.  18  Sup.  Ct.  Rep.  618;  People  fi  i«L 
McPike  V.  Van  De  Carr.  91  App.  ».«■* 
N.  Y.  Supp.  644;  Ruhatrmt  ▼.  Pwi*.  >■ 
111.  143.  49  LJLA.  181.  76  Am.  St  Rv^  >^ 
57  N.  E.  41;  Loehner  ▼.  New  TorL  I* 
U.  S.  45,  60.  49  L.  ed.  937.  942,  SSStf^O^ 
Rep.  539:  10  Law  Notes.  No.  4.  p.  IT. 

Another  line  of  decisions  illnstntiiV^ 
principles  contended  for  will  be  foni  ^ 
the  construction  of  the  reoeat  mCi  of  ^ 
legislatures  of  the  aeTeral  states  thrrt^ 
out  the  country  prohibitiiy  tht  «i ' 
trading  stamps;  such  lawa  have  bifi  4^ 
Glared  unconstitutional  by  the  eosrti  ^ 
last  resort. 

Young  ▼.  Oom.  101  Va.  859.  46  &  ft  ft 
State  ▼.  Dalton.  22  R  I.  79,  48  UUL  Vk 
84  Am.  St.  Rep.  818.  46  AtL  284;  8Ute«i 
Dodge.  76  Vt.  197,  66  Aa  961;  b  ptfH 


HaX>TEB  T.   NCBEi^ffEA. 


iutcylisoii^  137  Fed.  950;  Hewln  t.  AtlanU, 
lEl  Ga,  723,  67  L.R.A.  795,  49  S.  E.  705. 

Hie  d&g  law  id  void  for  the  re&Bon  that  it 
itteai|ita  to  destroy  exiBtlng  property 
nghta. 

People  €x  reL  McPtke  v.  Van  De  Carr,  178 
K.  Y,  429,  eS  KltA.  1S9,  102  Am.  St.  Rep. 
filfi,  7fl  N.  E.  966;  Re  Marshall,  102  Fed, 
m;  fietttell  v.  New  Orleans  &  C.  R.  Co. 
166  U.  S,  705,  41  L,  ed.  1172,  17  Sup.  a. 
Rep.  693. 

Thi^  (lag  law  is  class  legislation,  and 
therefore  null  and  void. 

People  ex  rel.  MePike  v.  Van  De  Carr, 
91  App,  Div,  29,80  N.  Y.  Sup  p.  044;  Lan- 
mhire  Ins.  Co.  v.  Bush,  60  Neb,  123,  S2  N. 
W.3I3:  Ruhitrat  v.  People.  185  IlL  147.  49 
UU,  181,  76  Am.  St.  Rep.  30.  57  N.  K  41. 

Cltis  legislation  of  the  ebaracter  of  the 
»rt  m  issue*  enacted  by  the  states,  which 
dkcriiDinates  in  favor  of  one  person  or  'Set 
of  p«r»Giia  and  against  another  or  others,  ia 
fofbidded  by  the  14th  Amendment. 

Calf  C.  &  8.  F.  R,  Co.  y.^ElliSj  165  U.  S. 
!  150,  41  L,  ed.  666,  17  Sup.  Ct.  Rep.  255; 
Cutting  V.  Kanaas  City  Stock  Yiirds  Co. 
I  iCotting  V.  Godardl  183  U.  S.  79,  106.  46  L. 
ed.  92,  107,  22  Sup,  Ct.  Rep.  30;  Connolly 
T.Union  Sewer  Pipe  Co.  IS4  U.  8.  540,  559, 
«  Led-  679,  689.  22  Sup,  Ct.  Rep,  431 ;  Peo- 
ple V.  Orange  County  Road  Constr.  Oo.  175 
K.  Y.  90,  65  hJLA.  33,  67  N.  E.  129. 

The  e<|ual  protection  of  the  laws  ia  a 
pledgi^  of  the  protection  of  equal  laws. 

Yitk  Wo  V.  Hopkins,  118  U.  S.  ,%6,  369, 
»  L  ed.  220,  226,  6  Sup.  Ct.  Rep.  1064; 
Gibbons  v.  Ogden,  0  Wheat.  I,  ^10,  6  L.  ed. 
^,  Sinnot  V.  Davenport,  '22  How,  227,  243, 
18  L  ed.  243,  247;  Butchers*  Union  8.  H. 
4  L  S.  L,  Co.  V.  Crescent  Citv,  L.  S.  L.  & 
8.EC0.  Ill  U.  S,  746,  28  L.  ed.  5B5,  4  Sup, 
Ct.  Rep.  652;  MisFiouri,  K.  &  T.  R,  Co.  r, 
5*ber.  169  U.  S.  613,  m^,  42  L.  ed.  878, 
881  IB  8np.  Ot.  Rep,  488. 

^Ir,  ICorria  Brown  suhmitted  the  cause  for 
o^feniiant  in  error; 

Under  the  police  power  of  the  state  the 
l^lature  may  enact  laws  to  punish  per* 
^QMi  who  desecrate  the  national  emblem  or 
^  it  for  advertising  a  private  business. 

Cpfiegraph  v.  C^^m.  11  Serg,  &  R.  406; 
^idil  V.  Philadelphia,  2  How.  198.  11  L.  ed, 
!34. 

Xo  aet  of  Congress  or  proviaiona  of  the 
tate  or  Federal  Constitution  a  prohibits  the 
(^slature  of  Nebraska  from  enaeting  a  law 
0  prevent  the  desecration  or  misuse  of  the 
*g  of  the  United  States,  and  the  state  is 
sft  free  to  enact  such  a  law. 
Pot  v.  Ohio,  5  How.  410,  12  L.  ed.  213, 
Tbe  flag  law  is  not   uticon^titutional  as 
irtroyrng  existing   property   rights 
Piitterson  t.  K^tucky^  97  U,  S.  507,  24 
MS   V.   8. 


L.  ed.  1117;  Mugler  ▼.  Kansas,  1S3  U,  S. 
623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273. 

The  flag  law  ia  not  unconstitutional  zu 
class  legislation. 

Mugler  V.  Kansas,  123  U.  8.  660,  31  H 
ed.  210,  8  Sup.  Ct.  Rep.  273. 

The  Illinois  and  New  York  cases  cited  in 
support  of  tbe  objection  to  the  flag  law  of 
Nebraska  are  not  precedents  to  be  followed. 

Vidal  V.  Girard,  supra;  Ex  parte  Siebold, 
100  U.  8.  389,  25  L.  ed.  723;  Pox  t.  Ohio 
and  Patterson  v.  Kentucky j  supra;  Mugler 
V.  Kflnsas,  123  U.  S.  623,*  31  L.  ed.  205.  8 
Sup.  Ct.  Rep.  273;  Davia  v.  State,  51  Neb. 
302.  70  N.  W.  984;  Rogenbloom  v.  State, 
64  Neb.  344,  67  L.R.A,  922,  89  N.  W.  1053. 

Mr.  Justice  Hartan  delivered  the  opinion 
of  tbe  courts 

This  case  involves  the  validity,  under  the 
Constitution  of  the  United  States,  of  an  act 
of  the  state  of  Nebraska,  approvcti  July  3d, 
11)03.  entitled  "An  Act  to  Prevent  and  Pun- 
ish the  Deseerntion  of  the  Flag  of  the 
United  States.'*! 

*The  «ict,  among  other  things,  makefi  it  a [38} 


t^'g  2375g.  Any  person  who,  in  any  num- 
ner,  for  eathibition  or  display,  shall  pla<:e^ 
or  cause  to  be  placed,  any  word,  figure, 
mark,  picture^  design,  drawing,  or  any  ad- 
vertisement of  any  nature,  upoa  mci7  flag, 
standard,  color,  or  eimign  of  the  Uiutt'd 
Siatea  of  Americ^a,  or  shall  expose  or  cause 
to  be  erposed  to  public  view  any  such  flag, 
fttandardj  e^lor,  or  ensign,  upon  which  shall 
be  printed,  painted,  or  otherwise  placed,  or 
to  which  shall  be  attached,  appended,  af- 
fixed, or  annexed,  any  word,  figure,  mark, 
picture^  design,  or  drawing,  or  any  adver- 
tisement of  any  nature,  or  who  sball  expose 
to  public  vitiw,  manufacture,  sell,  expose  for 
sale,  give  away,  or  have  in  possession  for 
sale,  or  to  give  away,  or  for  use  for  any 
purpose,  any  article  or  substance,  heing  an 
article  of  merchandise  or  a  receptacle  of 
merchandise,  upon  which  shall  have  been 
printed,  painted,  attached,  or  otherwise 
placed,  a  representation  of  any  such  flag, 
standard,  color,  or  ensign,  to  advertise,  call 
nttention  to,  decorate,  mark,  or  distini^uish, 
the  article,  or  substance  on  which  so  pkcedi 
or  who  shall  publicly  mutilate,  deface,  de- 
file, or  defy,  trample  upon  or  cast  cont^^mpt, 
either  by  words  or  act,  upon  any  such  ftag, 
stundnrd,  color,  or  ensign,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be 
punished  by  a  fine  not  exceeding  $100,  or  by 
imprisonment  for  not  more  than  thirty 
days,  or  both,  in  the  discretion  of  the  court, 

**i  237&h,  The  words  Hap:,  color,  ensign,  as 
used  in  this  act,  shall  include  any  flag, 
s tn  n d Ji rd ,  ens ign ,  or  an y  p ic t ij rt*  o r  rep r*^ se n - 
tation,  or  either  thereof,  made  of  any  sub- 
stance, or  represented  on  any  substance, 
and  of  any  siste,  evidently  purporting  to  he, 
either  of  said  flag,  standard,  color,  or  enmignt 
of  the  United  States  of  America^  or  a  pic- 
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Wch  act  of  sovereignty  is  exclusive  of  the 
power  of  any  state  or  foreign  nation. 

Jones  V.  United  States,  137  U.  S.  202,  34 
L.  ed.  691,  11  Sup.  a.  Rep.  80. 

The  executive,  the  strong  arm  of  the  gov- 
ernment, further  assumes  jurisdiction  to 
resent  and  punish  insults,  to  the  flag,  wheth- 
er committed  by  foreign  foe  or  any  state  of 
the  Union,  as  an  insult  to  the  nationality  for 
which  it  stands.  So  universally  has  this 
right  been  assumed  and  exercised  by .  the 
Federal  government  that  the  people,  in  their 
capacity  as  citizens  of  a  sovereign  nation, 
demantl  of  the  United  States,  and  not  of  the 
several  states,  such  protection.  And  we  ap- 
preliond  that  in  all  places  where  the  flag  is 
displayed  by  the  sovereign  power  of  the 
nation,  the  executive  arm  of  the  govern- 
ment has  power  to  protect  the  flag  in  time 
of  peace  as  well  as  in  time  of  war,  even  to 
the  killing  of  the  person  or  persons  who 
might  haul  it  down,  should  it  become  nec- 
essary- to  resort  to  such  harsh  means. 

Re  Neagle  (Cunningham  ▼.  Neagle)  135 
U.  S.  1,  34  L.  ed.  55,  10  Sup.  Ct.  Rep.  658. 

Where  the  subject  to  which  the  power 
applies  is  national  in  its  character,  or  of 
such  a  nature  as  to  admit  of  uniformity  of 
regulation,  the  power  is  exclusive  of  all 
state  authority. 

Welton  V.  Missouri,  91  U.  S.  280,  23  L. 
er.  349;  Ruhstrat  v.  People,  supra. 

The  importance  attached  by  this  court 
to  the  use  of  the  national  flag  in  connection 
with  vessels  and  commerce  on  the' high  seas 
is  disclosed  in  the  case  of  The  Marianna 
Flora,  11  Wheat.  1.  6  L.  ed.  405. 

The  act  in  question  is  in  conflict  with  the 
14th  Amendment  to  the  Federal  Constitu- 
tinn. 

Ruhstrat  v.  People,  185  111.  141.  49  L.R.A. 
181.  76  Am.  St.  Rep.  30.  57  N.  E.  41 :  People 
ex  rol.  MoPike  v.  Van  De  Carr,  91  App.  Div. 
20.  80  N.  Y.  Supp.  644:  Barbier  v.  Connollv. 
113  U.  S.  27.  28  L.  ed.  023,  5  Sup.  a  Rep 
357:  Loclmor  v.  New  York.  198  U.  S.  45. 
56.  49  L.  ed.  037.  941.  25  Sup.  Ct.  Rep.  539. 

The  ])rohibitionfl  nt"  this  section  of  the 
Constitution  of  the  United  States  have  ref- 
erence to  state  action  exclusively. 

Virginia  v.  Rives  (Ex  parte  Virginia) 
100  U.  S.  31 S.  25  L.  ed.  667. 

WhoevtT.  by  virtue  of  public  position  un- 
der a  state  government,  deprives  another  of 
property,  life,  or  liberty  without  due  proc- 
ess of  law.  or  denies  or  takes  away  the 
equal  protection  of  the  laws,  violates  the 
constitutional  inhibition;  and,  as  he  acts  in 
the  name  and  for  the  state,  and  is  clothed 
with  the  state's  power,  his  act  is  that  of  the 
itate. 

Ex  parte  Virginia.  100  U.  S.  347.  25  L.  ed. 
679;  Chicago,  B.  &  Q.  R.  Co.  v.  Cliirapo.  166 
U.  8.  284,  41  L.  ed.  984, 17  Sup.  Ct.  Rep.  581 ; 
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Scott  V.  McNeal,  154  U.  S.  45.  38  L  ed.  901, 
14  Sup.  Ct.  Rep.  1108;  Missouri  v.  Dockny, 
191  U.  S.  170,  48  L.  ed.  133,  63  L^R^A.  571, 
24  Sup.  Ct  Rep.  53;  Huntington  t.  New 
York,  118  Fed.  680:  Xnshville,  C  &  St.  L 
R.  Co.  V.  Taylor,  86  Fed.  184. 

The  legislative  authority  cannot  vnrp 
the  power  to  determine  what  is  due  proem 
of  law.  and,  on  the  plea  of  public  neceiritT, 
icrnore  the  well-established  safeguards vhiek 
the  law  of  the  land  has  heretofore  tm^- 
nized  and  enforced. 

Meyers  v.  Shields.  61  Fed.  726;  Ho  ik 
Kow  V.  Nunan,  5  Sawy.  552,  Fed.  Ch.  Si 
6,546. 

In  construing  the  Constitution  of  tk 
United  States,  that  which  is  implied  ii  u 
much  a  part  of  the  instrument  ai  tkit 
which  is  expressed.  This  principle,  io  iti 
application  to  the  Constitution  of  tk 
United  States,  more  than  to  almost  uj 
other  writing,  is  a  necessity,  by  reaioD  oif 
the  inherent  inability  to  put  into  woidiiD 
derivative  powers, — a  difficulty  whiefc  tfci 
instrument  itself  recognizes  by  eonffniif 
on  Congress  the  authority  to  pass  all  hit 
necessary  and  proper  to  earry  into  enci- 
tion  the  powers  expressly  granted  tad  iD 
other  powers  vested  in  the  goyemmot  $t 
any  branch  of  it  by  the  Constitution. 

Ex  parte  Yarbrough.  110  U.  8.  658.8SL 
ed.  276,  4  Sup.  Ct.  Rep.  182;  Legal  Teste 
Cases.  12  Wall.  635.  20  L.  ed.  907;  UiHi^ 
States  V.  Marigold,  0  How.  568,  IS  L  li 
261 ;  United  SUtes  ▼.  Morris,  126  N.  SMi 
Hepburn  v.  Griswold,  8  Wall.  613,  If  L 
ed.  623. 

The  police  power  of  the  atate  esuet  It 
consistently  invoked  to  sustain  vaA  §  !■*■ 

Smiley  v.  MacDonald.  42  Neb.  6. 27  L&i. 
540.  47  Am.  St.  Rep.  684.  60  N.  W.  SU:  CM- 
cago.  B.  ft  Q.  R.  Co.  v.  State,  47  NA  «A 
41  L.R.A.  481.  63  Am.  St.  Rep.  667.  «  ^ 
W.  624.  Affirmed  in  170  U.  &  57,  42  L  li 
948,  18  Sup.  Ct.  Rep.  618:  People  ei  i«L 
McPike  V.  Van  De  Carr,  91  App.  Dir.  !7.* 
N.  Y.  Supp.  644:  Ruhstrat  ▼.  F^opk.  I* 
111.  143.  49  LJLA.  181.  76  Am.  St.  RrpL  A 
57  N.  E.  41;  Loehner  ▼.  New  YorL  1« 
U.  S.  46,  60.  49  L.  ed.  037.  942,  26  Si^i  01 
Rep.  539;  10  Uw  Notea.  No.  4.  p.  IT. 

Another  line  of  decisions  illastntiiV  til 
principles  contended  for  will  be  Hmd^ 
the  const  ruction  of  the  reeeat  aeU  of  ^ 
legislatures  of  the  WTeral  atates  thrall 
out  the  country  prohibitiqg  the  w  ' 
trading  stamps;  such  laws  have  bsfi  4^ 
clared  unconstitutional  by  the  eoarti  ^ 
last  resort. 

Young  ▼.  Oom.  101  Va.  880.  46  &  ft  tf  I 
State  ▼.  DaltoB.  22  R.  I.  79.  48  UUL  ^ 
84  Am.  St.  Rep.  818,  46  AU.  284:  Stalt^ 
Dodge.  76  Vt.  197,  66  Aa  961;  b  ptf^i 
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Btehinson,  137  Fed.  050;  He  win  v,  Atlantfti 
!1  G».  723,  67  L^.A.  7S5,  49  S.  E.  765, 
The  flmg  law  i«  void  for  the  r^aeon  that  it 
tempts     to     destroy     exiitiag     property 

PwpJ^  e3E  reL  McPike  v.  Van  De  Carr,  178 

.  Y.  429,  66  L.R,A.  189,  102  Am,  St.  Rep. 
le,  70  N.  E.  966;  Re  Marahal],  102  Fed. 
£3;  Sent  ell  v.  New  Orleans  &  C,  R,  Co, 
S6  U.  S.  795,  41  L.  ed.  1172,  17  Sup,  Ot. 

Th«  fiag  law  is  clasB  legislation,  and 
berefore  DulJ  and  void. 

People  ei  reL  McPike  v,  Van  De  Carr, 
II  App.  Div.  29,86  N,  Y.  Snpp.  644;  Lan^ 
asMre  Ins,  CJo.  v.  Bush,  60  Neb.  123,  Si  H. 
!1^,  313:  Rnhstrat  v.  People,  185  Til.  147,  49 
LRA.  ISl,  76  Am.  St.  Rep.  30,  57  N.  E.  41. 

CIms  legielatioti  of  the  character  of  the 
ict  h  issue,  enacted  by  the  states,  which 
diicriBiinates  in  favor  of  one  person  or  ^set 
of  persons  and  against  another  or  others,  Ja 
fariaidden  by  the  I4th  Amendment. 

Culf  C.  k  S.  F.  R  Co.  v.,Ellia,  165  U.  S, 
ISO,  41  L.  ed,  §66,  17  Sup.  Ct.  Rep.  255; 
Gotting  V.  Kansas  Citv  Stock  Yards  Co. 
iCdtlbg  V.  GodardJ  183  U.  S.  70,  106,  46  L. 
ei  n,  107j  22  Sup.  Ct.  Rep.  30;  Connolly 
1  Union  Sewer  Pipe  Co.  1S4  U.  8.  MO,  559, 
«  L  ed.  679,  689,  22  Sup.  Ct.  Rep.  431 ;  Peo- 
^h  T.  Orange  County  Road  Conatr-  Oo.  176 
K  T.  90,  65  L.KA.  33,  67  N.  B.  129. 

Th«  equal  protection  of  the  laws  la  & 
Jilftlgie  of  the  protection  of  equal  laws. 

Yick  Wo  V.  Hopkins,  118  U,  S.  356,  369. 
10  L  ed.  220,  226,  6  Sup.  Ct.  Rep.  1064  j 
Gitbons  V.  Ogden,  9  Wheat.  1^  ^10,  6  L.  ed, 
23;  Sinnot  v.  Davenport,  2^2  How,  227,  243, 
IBL  ed.  243,  247;  Butchera'  UnJon  S.  H. 
A  L.  S,  L.  Co.  V.  CVescf^nt  City,  L.  S.  L.  & 
S,  R.  Co.  Ill  n.  S.  746,  28  L.  ed,  595,  4  Sup- 
^r  Rep.  652;  Missouri,  K.  &  T.  R.  Cu.  v, 
H«W,  169  U.  S.  613.  626,  42  L.  ed.  878, 
flSl  IS  Sup.  Ct,  Rep.  488. 

Mr.  Horria  Brown  guhmitted  tbe  cauee  for 
lief  ends  nt  in  i>rror: 

Under  the  police  power  of  the  atate  the 
legislature  may  enact  laws  to  punish  per- 
Km  who  desecrate  the  national  emblem  or 
Qse  it  for  advertisintj  a  private  buHinesB, 

tpdefraph  v.  Com.  11  Serg.  &  R.  406; 
^i*3il  T,  Philadelphia,  2  How.  198.  11  L.  ed. 

m. 

^0  act  of  Congress  or  provisions*  of  the 
rt*t*  or  Federal  Conatitutionq  prohibits  the 
•fislature  of  N^raska  from  enacting  a  law 
^  prevent  the  desecration  or  misuse  of  the 
1*^  of  the  United  States,  and  the  state  ia 
sft  free  to  enact  such  a  law. 

Foot  V,  Ohio,  5  How.  410,  12  L.  ed.  213, 

The  flag-  law  ia  not  unconstitutional  as 
Kftroying  existing  property   rights. 

Patterson  v.  Kentucky,  07  U.  S*  507,  ^ 
05   V.   B. 


L.  ed.  1117;  Mugkr  ▼,  Kansas,  123  V.  S, 
S23,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273. 

The  flag  law  ia  not  unoonstitutional  OM 
class  legislation, 

Mugler  V.  Kansas,  123  U.  S,  660,  31  L. 
ed.  210,  8  Sup.  Ct.  Riep.  273. 

The  Illinois  and  New  York  cases  cited  in 
support  of  the  objection  to  the  flag  law  of 
Nebraska  are  not  precedents  to  be  followed, 

Vidal  V.  Girard,  supra;  Ex  parte  Siebold* 
100  U.  S.  389,  25  L.  ed,  723 1  Fox  v.  Ohio 
and  Patterson  v*  Kentucky,  supra;  Mugler 
V.  Kansas,  123  U.  S.  623,^31  L,  ed.  205,  8 
Sup.  Ct.  Rep.  273;  Davis  v.  State.  51  Neb. 
mi,  70  N.  W.  984;  Rosenbloom  v.  State, 
64  Neb.  344,  57  L.RA.  022,  89  N.  W-  1063. 

Mr.  .Inst ice  Harlan  delivered  the  opinion 
of  the  court; 

This  case  involves  the  validity,  under  the  * 
Constitution  of  the  United  States,  of  an  act 
of  the  state  of  Nebraska,  approved  July  3cl, 
1903,  entitled  "An  Act  to  Prevent  and  Pun- 
ish the  Deseeration  of  th«  Flag  of  the 
United  Stat^."t 

*The  m^,  among  other  thfn^,  malces  it  a [38] 


t"l  2375g.  Any  person  who,  in  an?  msin- 
ner,  fm  exhibition  or  d  its  play,  shall  place^ 
or  cause  to  be  placed,  any  word,  ugTire, 
mark,  picture,  design,  drawing,  or  any  ad- 
vertisement of  any  nature,  upon  mxiy  Hag, 
standard,  color,  or  ensign  of  the  United 
States  of  America,  or  shall  expose  or  cause 
to  be  exposed  to  public  view  any  such  flag, 
standard,  color,  or  ensign,  upon  which  shall 
be  printed,  painted,  or  otherwise  placed,  or 
to  which  shall  be  attached,  appended,  af- 
fixed, or  annexed,  any  word^  figure,  mark, 
picture,  design,  or  drawing,  or  any  adver^ 
tisenient  of  any  nature,  or  who  shall  expose 
to  public  view,  manufacturr*,  sell,  expose  for 
sale,  give  away,  or  have  in  possession  for 
sale,  or  to  give  away,  or  for  use  for  any 
purpose,  any  article  or  substance,  being  an 
article  of  merchandise  or  a  receptacle  of 
merchatidiae,  upon  which  shall  havG  been 
printed,  painted,  attached,  or  otherwise 
placed,  a  representation  of  any  such  Hag, 
standard,  eofor,  or  ensign,  to  advertise,  call 
attention  to,  decorate,  mark,  or  dUtingutsh, 
the  article,  or  substance  on  which  so  placed, 
or  who  shall  publicly  mutilate,  deface,  de- 
file?,  or  defy,  trample  upon  or  cast  contnrnpt, 
either  by  words  or  act,  upon  any  such  flag, 
standard,  color,  or  ensign,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be 
punis^hcd  by  a  fine  not  exceeding  $100,  or  by 
imprisonment  for  not  more  than  thirty 
days,  or  both,  in  the  discretion  of  the  court, 

"S  2375h.  The  words  flag,  color,  v^nsijrn,  as 
used  In  this  act,  shall  Include  any  flag, 
standard,  ensign,  or  any  picture  or  represen- 
tation, or  either  thereof,  made  of  any  sub- 
stance, or  reprciientod  on  any  substance, 
and  of  any  size,  evidently  purporting  to  bej 
either  of  said  flag,  standard,  color,  or  enfligUf 
of  the  United  States  of  America,  or  a  pic^ 
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misdemeanor,  punishable  by  fine  or  impris- 
onment, or  both,  for  anyone  to  sell,  expose 
for  sale,  or  have  in  possession  for  sale,  any 
article  of  merchandise  upon  which  shall 
have  been  printed  or  placed,  for  purposes  of 
adrcrtisoficnty  a  representation  of  the  flag 
of  the  United  States.  It  expressly  excepted, 
however,  from  its  operation  any  newspaper, 
periodical,  book,  etc.,  on  which  should  be 
printed,  painted,  or  placed  a  representation 
of  the  flag  '\1isronnectcil  from  any  adver- 
tiscmrnt:*  1  Cobbey's  Anno.  Stat.  (Neb.) 
1903,  chap.  139. 

The  plaintiffs  in  error  were  proceeded 
against  by  criminal  information  upon  the 
charge  of  having,  in  violation  of  the  stat- 
ute, unlawfully  exposed  to  public  view,  sold, 
exposed  for  sale,  and  had  in  their  possession 
for  sale,  a  bottle  of  beer  upon  which,  for 
purposes  of  advertisement,  was  printed  and 
painted  a  representation  of  the  flag  of  the 
United  States. 
[39]  •The  defendants  pleaded  not  guilty,  and  at 
the  trial  insisted  that  the  statute  in  ques- 
tion was  null  and  void,  as  infringing  their 
personal  liberty  guaranteed  by  the  14th 
Amendment  of  the  Constitution  of  the 
ITnited  States,  and  depriving  them,  as  citi- 
zens of  the  United  States,  of  the  right  of 
exercising  a  privilege  impliedly,  if  not  ex- 
pressly, guaranteed  by  the  Federal  Consti- 
tution: also,  that  the  statute  was  invalid  in 
that  it  permitted  the  use  of  the  flag  by  pub- 
lishers, newspapers,  books,  periodicals,  etc., 
imder  certain  circumstances,  thus,  it  was  al- 
leged, discriminating  in  favor  of  one  class 
and  against  others.  Those  contentions  were 
overruled,  and  the  defendants,  having  been 
found  guilty  by  a  jury,  were  severally  ad- 
judged to  pay  a  fine  of  $.50  and  the  costs 
of  the  prosecution.  Upon  writ  of  error  the 
judgments  wore  aHirmed  by  the  supreme 
court  of  Xebniska,  and  the  case  has  been 
brought  here  up*m  the  ground  that  the  final 
order  in  that  court  deprived  the  defendants. 


ture  or  a  repro<entation  of  either  thereof, 
upon  which  shall  be  shown  the  colors,  the 
stars,  and  the  stripes,  in  any  number  of 
either  thoreof,  or  by  which  the  person  seeing 
the  samo.  without  dolilMTsit  inn.  inny  l>oliov«' 
the  same  to  represent  the  flag,  color,  stand- 
ard, or  ensign  of  the  United  States  of 
America. 

"§  2375i.  This  act  shall  not  apply  to  any 
act  permitted  by  the  statutes  of  the  United 
iStates  of  America,  or  by  the  United  States 
Army  and  Navy  regulations,  nor  shall  it  be 
construed   to   apply   to  a   newspaper,  peri- 
odical, book,  pamphlet,  circular,  certificate, 
diploma,  warrant,  or  commission  of  appoint- 
"  ment  to  ofVict*.  ornamontnl  picture,  article  of 
jewelry,   or    stationery    for   use     in     corre- 
upondonce,  on  any  of  wbioh  shnll  hn  printed, 
painted,   or   placed,   said    flag,  disconnected  i 
from  anv  advortisoment.*'    I  Cobln'v's  Anno.' 
Stat.  (Xeb.)  1903,  chap.  139. 
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respectively,  of  rights  specially  aet  up  ti4 
claimed  under  the  Constitution  of  the  Umtel 
States. 

It  may  be  well  at  the  outset  to  saj  tbt 
Congress  has  established  no  regulatkm  u  ti 
the  use  of  the  flag,  except  tluit  in  tk  id 
approved  February  2lQth,  1905,  anthorin^ 
the  registration  of  trademarks  in  oommcne 
with  foreign  nations  and  among  the  ittta, 
it  was  provided  that  no  mark  shall  be  re- 
fused as  a  trademark  on  account  of  iti  n- 
ture  "unless  such  mark  .  .  .  eoBsiitiof 
or  comprises  the  flag  or  coat  of  am  cr 
other  insignia  of  the  United  States,  or  uy 
simulation  thereof,  or  of  any  state  or  n- 
nicipality,  or  of  any  foreign  natioB.'  SI 
Stat,  at  L.  724,  f  5,  chap.  592,  U.  S.  Go^ 
Stat.  Supp.  1905,  p.  670. 

The  importance  of  the  queatlons  of  vt 
stitutional  law  thus  raised  will  be  Reo|- 
nized  when  it  is  remembered  that  more  thH 
half  of  the  states  of  the  Union  have  «• 
acted  statutes^  ^substantially  similar,  h[M 
their  general  scope,  to  the  Nebraska  statotc. 
That  fact  is  one  of  such  significance  ai  ti 
require  us  to  pause  before  reaching  the  eo» 
elusion  that  a  majority  of  the  statei  hn, 
in  their  legislation,  viobtted  the  Gos- 
stitution  of  the  United  States.  Cor  it- 
tent  ion  is  called  to  two  cases  ii 
which  the  constitutionality  of  such  ■ 
enactment  has  been  denied,— Ruhitnt 
V.  People.  185  111.  133,  49  ULA.  Ifl. 
76  Am.  St.  Rep.  30.  57  N.  E.  41:  People  a 
rel.  McPike  ▼.  VanDeCwr,  178N.Y.«i 
L.R.A.  180,  102  Am.  St.  Rep.  516,  70  K  t 
005.  In  the  Illinois  case  the  statntc  «tf 
held  to  be  unconstitutional  as  deprivisgi 
citizen  of  the  United  States  of  the  right  d 
exercising  a  privilege  impliedly,  if  aot  ci- 
pressly,  granted  by  the  Federal  Ooiitili- 
tion,  as  unduly  discriminating  and  psitiil 
in  its  character,  and  as  infringing  the  pi^ 
sonal  liberty  guaranteed  by  the  state  ii< 
Federal  Constitutions.     la  the  other  cbn. 


tAri?:..  Rev.  SUt.  1901,  p.  1205:  Oobul 
Mills's  Anno.  Stat..  Rev.  Supp.  I891-llli.^ 
542;  Conn.,  Gen.  Stat.  1902,  p.  387:  Cil> 
Stat.  1899.  p.  46;  Del.,  22  Seaa.  Law8,p.N!s 
Hawaii,  Sess.  Laws  1905,  p.  SO;  Idaho,  Si* 
I.aws  1905.  p.  328;  111.,  Sesa.  Laws  IMF 
2:i4;  Ind..  Acts  1901.  p.  351;  KaB.,G«.9tii 
1{K)5.  S  2442.  p.  499;  Me.,  Rev.  Stit  M 
p.  911;  Md.,  Laws  1902, p.  720;  UuL,t^ 
Laws  1902,  p.  1742;  Mich.,  Pub.  AcU  IMF 
130;  Minn.,  Rev.  Laws  1906,  f  6180;  ll»-l 
Anno.  Stat.  1906,  i  2352;  Mont,  Laws  M 
p.  143:  N.  H.,  Pub.  SUt.  1901,  pi  818;  K^  j 
Laws  1904.  p.  34;  N.  K.,  Lawa  1808,  f.  Ifl>  J 
X.  Y..  Uws  1905.  voL  1,  p.  973;  N. DsluU«  I 
1001.  p.  103;  Ohio.  Laws  1902,  pi  101;  &•  \ 
Cen.  lAws  1901.  p.  286:  R.  1..  Sesa.  AdtJ* 
&  Pec  :902.  p.  65;  UUh.  Lawa  1801.  P**! 
Vt..  Laws  1898,  p.  93;  Wis.,  Laws  IWiF 
173;  Wyo.,  Laws  1905,  p.  88L  . 
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eddd  hj  tbe  oonrt  of  appeali  of  New 
r«k,  tbe  Btatiit^*  in  its  application  to  artl- 
tei  manufactured  and  in  exiBtence  when  it 
pent  mlo  operation!  was  held  to  be  in  viola- 
m  of  tbe  Federal  Conatituttoii;  ris  depriv- 
Dg  the  owner  of  property  without  due  proc- 
i!  of  law,  and  as  taking  priv^ate  property 
07  public  tMe  without  just  compensation. 

h  our  consideration  of  the  questions  pre- 
cnted  we  must  not  overlook  certain  prin- 
rpli3  of  constitutional  conatructionj  long 
p  established  and  Bteadilj  adhered  to, 
M^%  preclude  a  judicial  tribunal  from 
Mug  a  legislative  enaetmenti,  Federal  or 
£Ut«.  unconstitutional  and  void,  unless  it 
«  Rtanifestlj'  so<  Another  vita!  principle  is 
liitt  except  as  restrained  bj  its  own  funda- 
aental  law«  or  by  the  supreme  law  of  the 
iid«  a  state  possesses  all  legislative  power 
trasistent  with  a  republjcaa  form  of  gov- 
■nmiintj  therefore  each  state,  when  not 
UtiB  restrained t  and  so  far  as  this  c<>urt  is 
Dieeraed.  may»  hf  legislation,  provide  not 
iqIj'  for  tbe  health,  morals^  and  safctj  of 
t«  l^eople,  but  for  the  common  good,  as  in- 
'alTpd  in  tbe  well-being,  peaee^  bappiuessg 
n^  pTo*perity  of  the  people* 

(iaided  by  these  principles,  it  wouJd  seem 
iifficiilt  to  hold  that  the  statute  of  Nebras- 
1^  ]fl  forbidding  the  use  of  the  (!ag  of  the 
United  States  for  purposes  of  mere  adver- 
bfnjeiit,  infringes  any  right  protected  by 
be  Coast itut ion  of  the  United  States,  or 
bt  it  relates  to  a  subject  exclusively  cnm- 
litted  to  tbe  national  government.  From 
kB  earliest  periods  in  the  history  of  tbe 
itaati  race,  banners,  standardsj  and  en- 
gas  have  been  adopted  as  symbols  of  the 
^wer  and  history  of  the  peoples  who  bore 
lem.  It  is  not*  then,  remarkable  that  the 
faerican  people,  acting  through  the  legis- 
tive  branch  of  the  goverrtTiitnt,  early  in 
eir  history,  prescribed  a  flag  us  Bvmbol- 
il  of  the  existence  and  sovereignty  of  the 
Lb'on.  Indeed,  it  would  have  been  extraor- 
Dary  if  the  gavernment  had  started  thia 
TJDtry  upon  its  marvelous  career  without 
ving  it  a  flag  to  tje  recognized  as  the  era- 
em  of  the  American  Republic-  For  that 
ig  every  true  American  hdfl  not  simply 
I  appreciaf  ion,  but  a  deep  aflfection-  No 
meriean,  aor  any  foreign-liorn  perstm  who 
tjojB  the  privileges  of  American  ci  listen - 
%  ever  looks  upon  it  without  taking  pride 

the  fact  that  he  lives  under  this  free  gov- 
nment.  Hence,  it  has  often  occurred  that 
salts  to  a  flag  have  been  the  fanse  of  war, 
id  indignities  put  upon  it,  in  the  presence 

those  who  revere  it,  have  often  bceii  re- 
nted and  HometiTnes  punished  on  the  spot. 
It  may  be  said  thatt  as  the  Mag  is  an  em- 
sm  of  national  sovcrcigTrty.  it  wa^  for 
Ogress   alone,   by    appropriate   legisTntion, 

prohibit  its  use  for  illegitimfite  purposes, 
e  cannot  yield  to  this  view.     If  Congresa 

)S  u.  s. 


has  not  chosen  to  legislate  on  this  snbject^ 
and  if  an  enactment  by  it  would  superaedt 
state  lawa  of  like  character^  it  does  not  fol* 
low  that,  in  the  absence  of  national  legis- 
lation, the  state  ia  without  power  to  *aet.[42I 
There  are  matters  which,  by  legislation,  may 
be  brought  within  tbe  exclusive  control  of 
the  general  government,  but  over  which,  in 
the  absence  of  national  legislation,  the  state 
may  exert  some  control  in  the  interest  of  its 
own  people*  For  instance,  it  is  well  estab- 
lished that,  in  the  absence  of  legislation  by 
Congress,  a  state  may,  by  diiTerent  met  hod  a, 
improve  and  protect  tbe  narigation  of  a 
water  way  of  the  United  States,  wholly 
within  tbe  boundary  of  such  state.  So.  a 
state  may  exert  its  power  to  strengthen  the 
bonds  of  the  Union*  and  therefore,  to  that 
end,  may  encourage  patriotism  and  love  of 
country  among  its  people.  '^Hien,  by  ita 
legislation,  the  state  encourages  a  feeling  of 
patriotism  towards  the  nation,  it  necessarily 
encourages  a  like  feeling  towards  the  state. 
One  who  loves  the  Union  will  love  the  state 
in  which  he  resides,  and  love  both  of  the 
common  <?ouiitry  and  of  the  state  will  di- 
minish in  proportion  as  respect  for  the  flag 
is  weakened.  Therefore  a  state  will  be 
wanting  in  care  for  the  well-being  of  its 
people  if  it  ignores  the  fact  that  they  re- 
gard the  flag  as  a  symbol  of  their  country's 
power  and  prestige,  and  will  be  ita  patient 
if  any  open  disrespect  ia  shown  towards  it. 
By  the  statute  in  question  tbe  state  has  in 
aubstance  declared  that  nn  one  subject  to  its 
jurisdiction  shall  uae  the  flag  for  purposes 
of  trade  and  traflic. — a  purpose  wholly  for* 
'  eign  to  that  for  which  it  was  provided  by 
tbe  nation.  Such  a  use  tends  to  degrade 
and  cheapen  the  flag  in  the  estimation  of 
the  people^  as  well  as  to  defeat  the  object 
of  maintaining  it  as  an  emblem  of  national 
power  and  national  honor*  And  we  cannot 
hold  that  any  privilege  of  American  citizen- 
ship or  that  any  right  of  personal  liberty  ii 
violated  by  a  state  enactment  forbidding  the 
flag  to  be  used  as  an  advertisement  on  a 
bottle  of  beer.  It  ia  familiar  law  that  even 
the  privileges  of  citizenship  and  the  rights 
inhering  in  personal  liberty  are  subject, 
in  their  enjoyment,  to  such  reasonable  re* 
straiuts  as  may  be  required  for  the  general 
good.  Nor  can  we  hold  that  anyone  has  a 
right  of  property  which  is  violated  by  such 
an  enactment  as  the  one  in  question.  If  it 
he  said  that  there  m  a  right  of  property  •in  [43] 
the  tangible  thing  upon  which  a  representa- 
tion of  the  flag  baa  been  placed*  the  answer 
IS  that  such  representation— which*  in  it- 
self, cannot  belongj  as  property,  to  an  indi- 
vidiial — bail  been  placed  on  such  thing  in 
violation  of  law,  and  siibject  to  the  power 
of  government  to  prohibit  its  use  for  pnr* 
poses   of  advertisemeoL 
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Looking,  then,  at  the  pTX)yision  relating 
to  the  placing  of  representations  of  the  flag 
upon  articles  of  merchandise  for  purposes 
of  advertising,  we  are  of  opinion  that  those 
who  enacted  the  statute  knew,  what  is 
known  of  all,  that  to  every  true  American 
the  flag  is  the  symbol  of  the  nation's  power, 
— the  emblem  of  freedom  in  its  truest,  best 
sense.  It  is  not  extravagant  to  say  that  to 
all  lovers  of  the  country  it  signifies  govern- 
ment resting  on  the  consent  of  the  gov- 
erned; liberty  regulated  by  law;  the  protec- 
tion of  the  weak  against  the  strong;  se- 
curity against  the  exercise  of  arbitrary  pow- 
er; and  absolute  safety  for  free  institu- 
tions against  foreign  aggression.  As  the 
statute  in  question  evidently  had  its  origin 
in  a  purpose  to  cultivate  a  feeling  of  patri- 
otism among  the  people  of  Nebraska,  we  are 
unwilling  to  adjudge  that  in  legislation  for 
that  purpose  the  state  erred  in  duty  or  has 
infringed  the  constitutional  right  of  anyone. 
On  the  contrary,  it  may  reasonably  be  af- 
firmed that  a  duty  rests  upon  each  state  in 
every  legal  way  to  encourage  its  people  to 
love  the  Union  with  which  the  state  is  in- 
dissolubly  connected. 

Another  contention  of  the  defendants  is 
that  the  statute  is  unconstitutional  in  that, 
-while  applying  to  representations  of  the  flag 
placed  uiHin  articles  of  merchandise  for  pur- 
poses of  advertisement,  it  does  not  apply  to 
.n  newspaper,  periodical,  book,  pamphlet,  etc.. 
on  any  of  which  shall  be  printed,  painted, 
or  placpil.tlie  representation  of  the  flag,  dis- 
connected from  any  advertisement.  These 
exceptions,  it  is  insisted,  make  an  arbitrary 
classification  of  persons,  which,  in  legal  ef- 
fect, denies  to  one  class  the  equal  protec- 
tion of  the  laws. 

It  is  well  settled  that,  when  prescribing 
a  rule  of  c<^nduct  for  persons  or  corpora- 
[44]tions,  a  state  may,  consistently  with  "tho 
14th  Amendment,  make  a  classification 
among  its  poople  based  "upon  some  reason- 
able jrround, — some  dilTvrence  which  bears  a 
just  and  proper  relation  to  the  attempted 
classifioation.  and  is  not  a  mere  arbitrary 
selection."  Culf,  C.  &  S.  F.  R.  Co.  v.  Ellis, 
165  r.  >^.  l->0.  150,  160,  165,  41  L.  ed.  666. 
660.  670,  671,  17  Sup.  Ct.  Rep.  255.  In  Cot- 
ting  V.  Kansas  City  Stock  Yards  Co.  (Cot- 
ting  V.  Godard)  183  V.  S.  70.  46  L.  ed.  92, 
22  Sup.  Ct.  Rep.  30.  there  was  a  dilTerence 
of  opinion  in  the  wurt  as  to  what  was  nec- 
essary to  be  decided,  but  all  ajrreod  that  a 
state  enactment  regulating  the  charges  of 
a  ct^rtain  stock  yards  company,  and  which 
exempted  other  like  companies  from  its  op- 
eration, was  a  denial  of  the  equal  protection 
of  the  laws,  and  forbidden  by  the  14ih 
Amendment.  In  Connolly  v.  Union  Sewer 
ripe  Co.  1S4  V.  S.  540.  552,  562  564,  46  L. 
4^d.  670,  686,  601,  602.  22  Sup.  Ct.  Rep.  431, 
436.  440,  441,  the  question  arose  as  to  the 
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validity,  under  the  equality  clause  of  tk 
Constitution,  oi  a  statute  of  niinois,  forbid- 
ding, under  penalty,  the  existence  of  eov* 
binations  of  capital,  skill,  or  acts  for  eertaii 
specified  purposes,  but  exempting  from  iti 
operation  agricultural  products  or  live  itoek 
while  in  the  hands  of  the  producer.  Br  ret- 
son  of  this  exemption  the  statute  vu  id- 
judged  to  operate  as  a  denial  of  the  eqol 
protection  of  the  laws,  and  was,  therefon^ 
void.  The  court  observed  that  such  a  statvte 
was  not  a  legitimate  exertion  of  the  ponr 
of  classification,  rested  upon  no  reasonable 
basis,  was  purely  arbitrary  and  therrfoif 
denied  the  equal  protection  of  the  lawi  to 
those  against  whom  it  discriminated.  It 
said:  "We  conclude  this  part  of  the  diiev- 
sion  by  saying  that  to  declare  that  some  o( 
the  class  engaged  in  domestic  trade  or  coa- 
merce  shall  be  deemed  criminals  if  thej  no- 
late  the  regulations  nrescribed  by  the  stite 
for  the  purpobe  of  proivctnig  the  pnUie 
against  illegal  combinations  formed  to  d^ 
stroy  competition  and  to  control  prieei.  lod 
that  others  of  the  same  class  shall  not  Ir 
bound  to  regard  those  regulations,  hat  mij 
combine  their  capital,  skill,  or  acts  to  de- 
stroy competition  and  to  control  prices  for 
their  special  benefit,  is  so  manifestlv  a  d^ 
nial  of  the  equal  protection  of  the  lam  that 
further  or  extended  argument  to  establiih 
that  position  would  seem  to  be  uuccfi- 
sary." 

•Tlie  present  case  is  distinguishable  (ro«I* 
the  Connolly  Case.  The  claasiflcatioB  thef* 
involved  was  of  persons  alike  engaged  ii 
domestic  trade,  which  trade,  the  court  aid. 
was,  of  right,  "open  to  all,  subject  to  tv^ 
regulations,  applicable  alike  to  all  hi  li^ 
conditions,  as  the  state  may  legally  f^ 
scribe."  Now,  no  one  can  be  said  to  ba« 
the  right,  secured  by  the  Const  it  ntioa.  ti 
use  the  country's  flag  merely  for  pur|>'«J 
of  advertising  articles  of  merchaadiie.  " 
everyone  was  entitled  of  right  to  nie  itf* 
such  purposes,  then,  perhaps,  the  •t*t«""^ 
not  discriminate  among  those  who  M  *" 
it.  It  was  for  the  state  of  Nebraska  to  «? 
how  far  it  would  go  by  way  of  legitUti* 
for  the  protection  of  the  tla;  agaiirt  i*' 
proper  use. — taking  care,  in  such  legiiUti* 
not  to  make  undue  discrimination  agUB'',' 
part  of  its  people.  It  chose  not  to  foib* 
the  use  of  the  flag  for  the  except mmi)  Ff 
poses  specified  in  the  statute,  preicnbiif 
the  fundamental  condition  that  its  me  fV 
any  of  those  purposes  should  be  ''diiroav^' 
ojI  from  any  advertisement."  All  are  aS* 
forbidden  to  use  the  flag  mm  an  adveiti*' 
mont.  It  is  easy  to  be  seen  how  a  iep«e**" 
tation  of  the  flag  majr  be  wholly  ^ 
connected 
used  upon 
i  etc.,  in  such 


the    flag    majr    be    whoUy  »• 

from  an  adTertiMBicnt  »']' 

1   a  newspaper,  pariodfcal  bi* 

ch  way  at  bob  to  arawt  ft  fcf 


m. 
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mdifimtioii  nm  offend  the  aentimeots  and 
tlnigs  of  those  who  reverence  it.  In  any 
snt,  the  classiiicatioQ  made  b^  the  itate 
mot  be  rcgmrdi^d  ai  uareaionable  or  ar- 
afmrX,  or  aa  brioging  the  statute  under 
ideEanation  m  denying  the  equal  pro  tec- 
n  of  the  lawa^ 

[t  woiild  be  going  i^ery  far  to  aay  that  the 
Ltutf'  in  question  had  no  reasonable  con- 
ctbn  with  the  com  in  on  good  aod  was  not 
jmotive  of  the  peaee,  orderj  and  well- 
ing of  the  people*  Before  this  court  can 
M  the  statute  void  it  must  say  that,  and, 
Addition^  adjudge  that  it  violates  righta 
Euitd  by  the  Constitution  of  the  United 
ates.  We  cannot  so  say  and  cannot  so 
judp. 

Without  further  discussion,  we  hold  that 
*  provision  against  the  use  of  representa- 
ona  of  the  flag  for  advertising  articles  of 
ereiandise  is  not  repugnant  to  the  Consti- 
[tiao  •of  the  United  States,  It  follows  that 
If  iuigment  of  the  state  court  must  be  af- 
rtned. 
It  is  so  ordered, 

Mr.  Juitiee  Peckham  dissented. 


ITOENS'    RAVTN(!S    &    TRUST    COM- 
PAliY,  Appt, 

-Unots  central  railhoab  oom- 

PANV.  Br^lleville  Sl  Southern  Illinois 
RailroEd  Comf>any;  and  St.  Louis,  Alton, 

4  Terre   Haute  Railroad  Company. 

(See  S.  C.  Reporter's  ed.  46-5^.) 

Hits— jurisdiction  of  circuit  court — prop- 
tr  diatrict  for  suit — ^bringing  in  absent 
iefendants. 

1^  A  suit  to  cancel  and  annul  certain 
'ds  and  leases  of  the  property  of  u  railway 
Qpany  Ivin^j  wholly  within  the  caHtem 
trict  of  Illirioi?-  may  be  brought  and 
mtained  In  the  Ffnleral  circuit  court  for 
t  district  a^^alfist  defendants  whn  are 
nbftaiits  of  the  northern  district  of  Illi- 
5i  B«  beinjsr  a  suit  to  remove  an  "encuni' 
^^  or  lien  or  cloud  npnn  the  title  to 
I  or  personsl  property  within  the  dis- 
't  where  such  suit  is  broui^ht,"  within 
njeaninif  of  the  a<^t  of  March  3,  1B75 
Stat,  at  L.  470.  472,  chap.  137,  Ih  S. 
np.  Stat.^  I§01,  p.  513|,  §  S,  authoria- 
thf  making  of  an  order  in  such  puits  to 
ij?  ill    absent    defendants    who    are    not 

lOTE. — As  to  the  proper  Federal  di^triet 
fluit^see  note  to  Roberts  v,  Dmvih,  M 
!d.  U,  S.  679, 

s  to  waiver  of  right  as  to  Fodeml  dis-  , 
t  in  which    suit  may   be   brought— ^see 
!  to  MempMi  Sav.  Bank   v.  Houch*iii3, 
-  a  A.  192 

5  U.   8. 


inhabitants  of,  or  found  within ,  the  distfi^ 

and  who  do  not  voluntarily  appear 
Appearance — general  or  special— waiver, 

2,  The  bejiegt  of  the  qualified  appear- 
ance by  defendants  at  the  time  of  filing 
pleas  to  the  jurisdiction  is  not  waived  by 
arguiJig  the  merits  of  the  case  as  disclosed 
by  the  bill  on  the  hearing  as  to  the  suffi- 
ciency of  such  pleas,  where  there  was  no 
motion  for  the  dismissal  of  the  bill  for 
want  of  equity,  and  the  discussion  of  the 
merits  was  permitted  or  invited  by  the 
court  in  order  that  it  might  be  informed  on 
that  question  if  it  concluded  to  consider 
the  merits  along  with  the  question  oJf  the 
suHiciencjr  of  the  pieaa. 

[No,  238,] 

Submitted  January  7,  1007.    Dedded  MaTch 
4,  1907. 

APPEAL  from  the  Circuit  Court  of  th« 
United  States  for  the  Eastern  District 
of  Illinois  to  review  a  judgment  dismi.^sing^ 
for  want  of  jurisdiction^  a  suit  to  cancel  and 
annul  certain  deeds  and  leases  of  th« 
property  of  a  railway  company  lying  wh^illy 
within  that  district,  against  defendants  who 
are  inhabitants  of  the  northern  district  of 
Illinois.  Reversed  and  remanded  for  further 
proceedings. 

The  facts  are  stated  in  the  opioion. 

Messrs,  Edward  C.  Eliot  and  Villiam  B, 
Sanders  submitted  the  cause  for  appellant; 

The  circuit  court  of  the  eastern  district 
of  Tllinoia  has  jimsdiction  of  this  suit  be- 
cause it  is  a  a  nit  brought  to  enforce  an 
equitable  lien  upon  or  claim  to,  or  to  remote 
an  encumbrnnce  or  lien  or  cloud  upon  the 
title  to,  real  estate  within  the  Eastern  dis- 
trict of  Illinois^  and  comes  within  §  8  of 
the  act  of  March  3,  1S75. 

Jellenik  v.  Huron  Copper  Mrn.  Co.  17T 
U.  S.  1,  44  L.  ed.  647,  20  Sup.  Ct.  Rep.  I>59; 
Mcllen  V,  Moline  Malleable  Iron  Works.  131 
U,  S.  352,  33  L.  cd,  17«,  9  Sup.  Ct.  Rep.  7Slj 
Evans  v.  Charles  Scribner's  Sons,  ,^8  Fed. 
m'Ai  Co  well  V,  City  Water  Supply  Co.  98 
Fed.  709  s  McBee  v.  Marietta  &  N.  G.  R.  Co, 
48  Fed.  243;  CaateHo  v.  Castello,  4  JlcCrary, 
543,  14  Fed.  207;  Single  v.  Scott  Paper  Mfg 
Co,  55  Fed.  553. 

Section  738  of  U.  S.  Rev.  Stat,  has  never 
been  confined  to  actions  which  were  strict* 
Iv  local  at  common  law. 

McBurncy  v,  Carson,  Q0  U.  S.  567.  25  L, 
I'd.  378;  Goodman  v.  Niblack.  102  U.  S.  556, 
2fi  L.  ed.  22fh  Greeley  v,  Lowe,  155  U.  S.  58, 
TO,  :iD  L.  kI  fin,  74,  15  Sup.  Ct.  Rep,  24, 

Thi^  various  states,  in  the  exercise  of  their 
arbitrary  right  to  control  the  venue  of  suita 
within  their  borders,  have  enacted  atatutet, 
the  language  of  which  ia  sometimes  more 
r*^strictedp  and  sometimes  broader  In  effect, 
than  the  language  of  |  7S8,    In  deciding  the 
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effect  of  the  words  used  in  §  738  some  of 
the  state  decisions  may  be  of  benefit. 

McLaughlin  v.  McCrory,  55  Ark.  442,  29 
Am.  St.  Rep.  56,  18  S.  W.  762;  Adams  v. 
Cowles,  95  Mo.  501,  6  Am.  St.  Rep.  74,  8  S. 
W.  711;  Acker  v.  Leland,  96  N.  Y.  383; 
Chapin  y.  Dodds,  104  Mich.  232,  62  N.  W. 
351:  McKenzie  v.  Bacon,  38  La.  Ann.  764; 
Marcum  v.  Powers,  10  Ky.  L.  Rep.  380,  9 
S.  W.  255;  Quarl  v.  Abbett,  102  Ind.  233,  52 
Am.  Rep.  662,  1  N.  E.  476;  Lane  v.  Innes, 
43  Minn.  141,  45  N.  W.  4;  Burrall  v.  Eames, 
6  Wis.  260;  Gartrell  v.  Stafford,  12  Neb.  545, 
41  Am.  St.  Rep.  767,  11  N.  W.  732;  Owens  v. 
Hall,  13  Ohio  St.  571 ;  Harris  v.  Palmore,  74 
Ga.  273. 

A  proceeding  in  rem^  strictly  construed, 
is  one  taken  directly  against  the  property, 
in  which  the  property  itself  is  actually  im- 
pleaded, as  in  the  case  of  a  libel  in  admiral- 
ty. But,  to  determine  the  locality  of  an  ac- 
tion, a  proceeding  in  rem  is  construed  more 
broadly,  and  embraces  many  actions  brought 
against  individual  defendants, — proceedings 
which  properly,  perhaps,  should  be  called 
quasi  in  rem. 

Pennoyer  v.  Xeff,  95  U.  S.  734,  24  L.  ed. 
672. 

Except  as  limited  by  certain  state  stat- 
utes, there  are  few  suits  "local"  at  common 
law  which  cannot,  under  the  modem  doc- 
trines of  equity,  also  be  brought  in  the  ju- 
risdiction in  which  the  defendant  can  be 
served. 

Brown,  Jurisdiction  of  Courts,  pp.  167, 
171,  172;  Wharton,  Confl.  L.  pp.  641,  650; 
Story,  Confl.  L.  §  544. 

A  suit  for  the  specific  performance  of  a 
contract  is  less  "local"  in  ifs  nature  than  a 
suit  to  set  aside  a  deed  secured  by  fraud; 
but  the  former  has  been  regarded  as  a  "lo- 
cal" proceeding,  as  well  as  one  which  could 
be  made  "transitory." 

Boswell  V.  Otis,  9  How.  336.  13  L.  ed.  164. 

The  defendant  railroad  companies  have 
waived  the  special  appearance  and  have  en- 
tered a  general  appearance. 

Stanton  v.  Haverhill  Bridge,  47  Vt.  172; 
it.  Louis,  I.  M.  &  S.  R.  Co.  v.  Barnes,  35 
Ark.  95;  3  Cyc.  Law  &  Proc.  p.  604,  2  Enc. 
PI.  &  Pr.  p.  630:  Porter  v.  Chicago  &  X.  W. 
R.  Co.  1  Neb.  14. 

Mr.  J.  M.  Dickinson  submitted  the  en  use 
for  appellees.  Mr.  Blewett  Lee  was  on  the 
brief: 

The  authorities  generally  upon  the  juris- 
diction of  equity  over  suits  affecting  real 
property  in  another  state  or  country  will  be 
found  collected  in  an  elaborate  note  in  Proc- 
tor V.  Proctor,  69  L.R.A.  673. 

The  court  below  had  no  jurisdiction. 

Massie  v.  Watts,  6  Cranch,  148,  158,  3  L. 
ed.  181,  185;  Briggs  t.  French,  1  Sumn.  504, 
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Fed.  Gas.  No.  1^70;  Remer  ▼.  MaekiT,  A 
Fed.  87;  Hart  v.  Sansom,  110  U.  S.  ISl^US, 
28  L.  ed.  101,  103,  3  Sup.  Ct.  Rep.  566; 
Montgomery  v.  United  States,  36  Fed.  5; 
Western  U.  Teleg.  Co.  v.  Pittsburg,  G  C.  * 
St.  L.  R.  Co.  137  Fed.  437;  MoUer  t.  Don, 
04  U.  S.  444,  449,  24  L.  ed.  207,  209;  lite- 
national  Bridge  A  Tramway  Co.  t.  HbOiil 
Trust  Co.  26  C.  C.  A.  469,  52  U.  &  Ayf.U^ 
81  Fed.  422;  Miller  t.  Rickey,  127  M.SN: 
Municipal  Livest.  Go.  t.  Gardiner,  ffi  Fci 
954;  State  ex  rel.  Campbell  ▼.  Snpm 
Court,  7  Wash.  300,  34  Pac.  1103;  Jolwai 
y.  Gibson,  116  HL  294,  6  N.  E.  205;  WUti 
Star  Min.  Co.  v.  Hultberg,  220  111.  5W,  77 
N.  E.  327;  Williams  ▼.  Fitzhiigh,  SI  X.  Y. 
449;  Ellis  ▼.  Reynolds,  35  Fed.  394;  li»- 
phis  Sav.  Bank  v.  Houchens,  52  C.  C  A 171^ 
115  Fed.  108;  Bailey  v.  Ryder,  10  N.  T.W; 

V.   Lindsey,   16  Ves.  Jr.  91;  HiUat 

V.  Hibbert,  3  Meriv.  081;  Honlditch  t.Dok- 
gal,  8  Bligh,  N.  R.  301,  2  Clark  k  F.  471; 
Frost  V.  Spitley,  121  U.  S.  552,  550,  30Lii 
1010,  1012,  7  Sup.  Ct.  Rep.  1129;  ICUhd 
V.  Furman,  180  U.  8.  402,  428,  45  L.  ed.  8N, 
608,  21  Sup.  Ct.  Rep.  430. 

No  general  appearance  was  entered. 

Wabash  Western  R.  Oo.  t.  Brow,  IM  0. 
S.  271,  41  L.  ed.  431,  17  Snp.  Ct  Bf^  I«: 
Thomson  v.  McMorran  Mill.  Co.  13!  IM 
591,  94  N.  W.  191. 

Mr.  Justice  Harlan,  deliTered  the  dpinoi 
of  the  court: 

This  suit  in  equity  was  brought  it  til 
circuit  court  of  the  United  States  te  thi 
eastern  district  of  Hlinois  against  the  IB- 
nois  Central  Railroad  Company,  the  Bdb- 
ville  &  Southern  Illinois  Railroad  ONipiift 
the  St.  Louis,  Alton,  ft  Terre  *Havte  MVK 
road  Company,  all  TUinois  oorpoimtioM  i^ 
be  hereafter  called,  respectively,  the  V- 
nois,  the  Belleville,  and  Terre  Hants  var 
panics),  and  the  United  States  Tmit  Od» 
pany,  a  New  York  corporation.  1"he  h* 
named  corporation  was  never  serred  vith 
process  and  did  not  appear  in  the  sdt  A* 
case  presents  a  question  as  to  the  jaM^ 
tion  of  the  court  below. 

The  plaintiff,  an  Ohio  corporatioi,  ii  thi 
holder  of  400  shares  of  the  coranuM  itM^ 
of  the  Belleville  company,  and  snes  is  vd 
in  its  own  as  on  behalf  of  all  other  ilodi' 
holders  of  that  company,  or  bcMSdtfii^ 
who  may  choose  to  come  in  and  bssr  thriv 
proportion  of  the  cost  and  ezpensM  «f  til 
proceedings.  Assuming  the  allegatiow  ^ 
the  bill  to  be  true,  the  suit  is  not  i  ii^" 
hisive  one.  and  could  be  properly 
by  a  stockholder  of  the  Bellerille  i 
making  that  company  a  defendant 

The  bill   refers   to   Tarioiu 

deeds,  and  leases,  as  follows:  A  dMi  ^ 
October  1st,  1895»  between  the  Ttm  Bi^ 
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mjmii^r,  the  nilnois  companj^  &iid  tlie 
Ilevilie  company,  whereby  the  railroad 
d  proper  ties  of  the  Belkville  compAnj, 
en  belli  by  thp  Terre  Haute  under  a. 
lie  «i£cuted  in  186d,  were  transferred  to 
e  IIUdoIs  company,  for  a  period  of  ninety- 
tie  yean;  a  deed  of  September  !Otb,  1897, 

which  the  BeUeviHe  and  Terre  Haute 
mpaniei  were  parties*  and  which  purport- 

to  transfer  tb«  title  to  all  the  railroad 
operties  of  the  former  to  the  latter  com- 
iny;  a  lease  of  September  15th,  1S97,  by 
fe  Terre  Haute  company  to  the  Dliooif 
»atml  Railroad  Company,  confirming  the 
mi  leaae  of  October  Ut,  18fl5,  and  cov- 
tug,  among  other  properties  *  the  Belleville 
ilroid,  extending  from  Belleville,  in  St. 
ttttr  count  yT  TlUnoia,  to  Duquoin.  Pprry 
mnty;  in  tbe  same  ^tate;  and  a  deed  of 
ebmnry  17  th*  1904,  between  the  Terre 
itite  company,  and  tbe  Illinoji  company, 
nrportrng  to  convey  to  the  latter  company 
Si  tbe  railroad  properties,  corporate  rights 
nd  franchiBes  of  the  forroer  company, 

•The  plaintiff  prayed  that  these  leaaca  and 
eefts,  so  far  as  tbey  affect,  or  purport  to 
Efpct,  the  properties^  franchiBes,  rights,  or 
ihHEties  of  the  Belleville  company,  he  can- 
sN  aod  declared  void,  and  that  that  coxo- 
iny  be  required  to  return  and  account  for 
hnterer  consideration  it  may  have  received 
ndtr  snch  leases  and  deeds  to  the  party 
r  jutrties  from  whom  tbe  consideration  may 
Iff  moved. 

The  hill  charges .  in  substance,  that  said 
?eijs  were  illprjally  and  fraudulently  pro- 
l^^^d  hy  the  Illinois  Central  Hailroad  Com- 
iny,  and  by  meflos  of  those  inMrumcnta, 
M  by  various  improper  Bcbemes,  that  com- 
Any  has  aw^uired  not  only  coniplcte  control 
i^CT  and  possession  of  the  Belleville  eom- 
mr  and  all  its  properties,  but  bas  man- 
ned, and  is  continuing  to  manai^e,  those 
ropertiea  in  its  o^r\  inteTofst  and  in  total 
"sregard  of  the  rights  of  holders  of  the 
^TCiBion  stock  of  the  Belleville  company, 
ideed.  it  is  charged  that  vvlmt  the  Illinois 
cntral  Railroad  Company  has  done,  is  do- 
ig  {and,  unless  restrained,  will  continue 
*■  dn),  has  practically  destroyed  the  vallip 
"  sach  stock. 

th*"  plaintiff  also  prayed  for  a  decree  or- 
-n&i^  the  defendant,  the  Illinois  Central 
flilTOad  Company,  to  act^ount  for  and  pay 
■tf  to  tbe  Belleville  roiiipany,  or  to  a  re- 
^^PT  to  be  appointed  for  that  company, 
tch  proportion  of  the  yearly  gro^'i  earn- 
p  ai  the  Belicville  company   is  entitled 

iiader  the  lease  e^cccuted  by  and  between 
t  Belleville  company  and  the  Terre  ttantc 
iHroad  Company,  bearing  date  October  l^t, 
^j  eucb  accounting  to  cover  each  fiscal 
'ar,  or  part  thereof,  from  the  iime  ^vhen 
e  Illinois  Central  Railroad  Company  first 
)5  U.   8. 


acquired  the  railroad  propertiea  of  tbe 
Belleville  company  as  lessee  or  sublessee 
under  the  lease  executed  on  or  about  tbe 
1st  of  April,  1S96,  up  to  tbe  time  of  ftuch 
accounting;  further,  for  *'an  order  appoint- 
ing a  receiver  for  the  Belleville  &  Southern 
Illinois  Railroad  Company ^  with  the  usual 
powers  of  such  receivers;  and  that  the  Illinois 
Central  Railroad  Company,  through  its  offi- 
cers and  agents,  be  ordered  to  surrender  and 
deliver  to  said  receiver  all  the  'corporate  ai-[491 
sets,  books,  papers,  and  everything  that 
rightfully  belongs  to  the  Belleville  &  South- 
ern niinois  Railroad  Company,  And  that  the 
Illinois  Central  Railroad  Company  be  or- 
dered to  account  to  such  receiver,  as  is  here- 
inbefore prayed.  That  the  defendant,  the 
Illinois  Central  Railroad  Company,  its  offi* 
cers  and  agents,,  be  restrained  from  fiirther 
violating  the  rights  of  your  orator,  and  be 
ordered,  directed,  and  restrained  in  particu- 
lar from  interfering  in  any  way  with  said 
receiver,  or  with  the  operation  of  said  Belle- 
ville company  as  an  independent  and  sepa- 
rate railroad  company;  and  for  such  other, 
and  further  relief  as  tbe  equity  of  the  case 
may  require/' 

Process  in  the  imse  against  the  Illinoii 
company  was  served  upon  its  ticket  agent 
at  East  St.  LouiSp  "there  being  no  president* 
vice  president,  secretary^  or  treasurer  of 
that  company  found"  in  the  district;  and 
against  the  Belleville  and  Terre  Haute  com- 
panies, upon  a  director  of  each  company,  at 
Pinkneyville,  Illinoisj  there  being  no  presi- 
dent, vice  president,  secretary^  or  treasurer 
of  either  of  those  companies  found  in  the 
district. 

Tbe  Belleville  company  pleaded — especial- 
ly appearing,  under  protest,  for  the  purposea 
of  its  plea  J,  and  no  other — that  the  court 
below  was  without  jurisdiction  to  proceed 
against  it»  in  that  tbe  defendant  was  an  in- 
habitant of  the  northern  division  of  the 
northern  district  of  Illinois,  having  its  resi- 
dence in  that  division  and  district  at  Chi- 
cago, where  its  corporate  meetingsi  were  held 
and  its  corporate  business  transacted. 

Similar  pleas  were  filed  by  the  Tcrrc  Haute 
company  and  the  Illinois  Central  Railroad 
Companj^  each  apeeially  appearing  under 
prntest  for  the  purpose  only  of  denying  the 
jurisdiction  of  the  court  helow,  and  each 
company  claiming  to  be  an  inhabitant  and 
resident  of  the  northern  district  of  Illinois^ 

By  its  final  order  the  court  sustained  the 
pleas  to  the  jurisdiction^  and  dismissed  tbe 
suit. 

This  case  is  here  upon  a  certificate  as  to 
the  jurisdiction  of  the  eireuit  conrt. 

The  eastern  district  of  Illinois  was  CFC- 
nted  by  the  act  of  Cotigress  approved  March 
3d.  1905,  chap.  1427.  33  Stat,  at  K  992,  »&5, 
U.  S.  Comp.  Stat.  Snpp,  1905,  p.  ft3.  The 
present  suit  in  equity  was,  as  we  have  stat- 
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ed.  instituted  in  the  circuit  court  for  that 
district,  but  its  jurisdiction  was  denied  by 
the  judgment  below  upon  the  ground  solely 
that  each  defendant  railroaa  corporation 
was  shown  to  be  an  inhabitant  of  the  north- 
em  district  of  Illinois,  not  of  the  eastern 
district,  and,  therefore,  this  suit  was  not 
local  to  the  latter  district. 

By  the  8th  section  of  the  act  of  March 
3d,  1875,  determining  the  jurisdiction  of  the 
circuit  courts  of  the  United  States,  it  was 
provided:  "That  when,  in  any  suit  com- 
menced in  any  circuit  court  of  the  United 
States,  to  enforce  any  legal  or  equitable 
lien  upon,  or  claim  to,  or  to  remove  any 
encumbrance  or  lien  or  cloud  upon  the  title 
to,  real  or  personal  property  tcithin  the  dis- 
trict where  such  suit  is  brought y  one  or 
more  of  the  defendants  therein  shall  not  be 
an  inhabitant  of,  or  found  within,  the  said 
district,  or  shall  not  voluntarily  appear 
thereto,  it  shall  be  lawful  for  the  court  to 
make  an  order  directing  such  absent  defend- 
ant or  defendants  to  appear,  plead,  answer, 
or  demur,  by  a  day  certain  to  be  designated, 
which  order  shall  be  served  on  such  absent 
defendant  or  defendants,  if  practicable, 
wherever  found,  and  also  upon  the  person  or 
persons  in  possession  or  charge  of  said  prop- 
erty, if  any  there  be;  or,  where  such  per- 
sonal service  upon  such  absent  defendant  or 
defendants  is  not  practicable,  such  order 
shall  be  published  in  such  manner  as  the 
court  may  direct,  not  lesd  than  once  a  week 
for  six  consecutive  weeks;  and  in  case  such 
absent  defendant  shall  not  appear,  plead, 
answer,  or  demur  within  the  time  so  lim- 
ited, or  within  some  further  time,  to  be  al- 
[54] lowed  by  the  court,  in  its  discretion,  *and 
upon  proof  ()(  the  service  or  publication  of 
said  order,  and  of  the  performance  of  the 
directions  contained  in  the  same,  it  shall  be 
lawful  for  the  court  to  entertain  jurisdic- 
tion, and  proceed  to  the  hearing  and  adju- 
dication of  such  suit  in  the  same  manner 
as  if  such  absent  defendant  had  been  served 
with  process  within  the  said  district:  but 
said  adjudication  shall,  as  regards  said  ab- 
sent defendant  or  defendants  without  ap- 
pearance, affect  only  the  property  which 
shall  have  been  the  subject  of  the  suit  and 
un  ler  the  jurisdirtion  of  the  court  therein. 
witliin  such  district,"  etc.  18  Stat,  at  L. 
470.  47-2,  chap.  137.  U.  S.  Conip.  Stat.  1901. 
p.  :a:\. 

Tli"se  provisions  were  substantially  those 
embodied  in  S  73S  of  the  Revised  Statutes, 
except  that  the  act  of  1875  embraced  (as 
§  738  did  not)  suits  in  e«]uity  "to  remove 
any  encumbrance  or  lien  or  cloud  upon  the 
title  to  real  or  personal  property."  Both 
I  738  and  the  act  of  1875  related  to  legal 
and  equitable  liens  or  claims  on  real  and 
personal  property  irithin  the  district  u^hcre 
thr  suit  teas  brought. 
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The  repealing  clause  of  the  judioiarr  «ei 
of  1887.  1888  (24  Stat,  at  L.  552.  chap.  Sil 
25  Stat,  at  L.  433,  chap.  866,  U.  S.  CompL 
Stat.  1901,  p.  508).  did  not  reach  the  M 
section  of  the  act  of  1875.  That  sectioB  ii 
still  in  force,  as  was  expressly  held  in  Jel- 
lenik  v.  Huron  Copper  Min.  Co.  177  C  S. 
1,  ID,  44  L.  ed.  647,  650,  20  Sup.  a  Bepi 
559. 

We  are  then  to  inquire  as  to  the  leope 
of  the  8th  section  of  the  above  act  of  187L 
And  that  inquiry  involves  the  qmiin 
whether  this  suit  is  one  "to  enforce  ut  l^ 
gal  or  equitable  lien  upon,  or  claim  to.  or 
to  remove  any  encumbrance  or  lien  orcknd 
upon  the  title  to,  real  or  personal  propertT* 
within  the  eastern  district  of  Illinoii  wkcit 
the  suit  was  brought. 

In  Mellen  v.  Moline  Malleable  IronWorki, 
131  U.  S.  352,  33  L.  ed.  178,  9  Sup.  tt.  R«F 
781,  we  had  occasion  to  examine  the  fn- 
visions  of  the  act  of  1875.  A  question  theit 
arose  as  to  the  jurisdiction  of  a  dnoit 
court  of  the  United  States  to  render  i  ^ 
cree  annulling  a  trust  deed  and  chattel  nort* 
gage  covering  property  within  the  diitiiet 
where  the  suit  was  brought,  in  whick  nX 
the  defendants  did  not  appear,  bat  ven 
proceeded  against  in  the  mode  authoriad^ 
the  above  act  of  1875.  This  court  ^' ^ 
"The  ♦previous  statute  gave  the  abofe  tmVn 
edy  only  in  suits  'to  enforce  any  legil  * 
equitable  lien  or  claim  against  real  or  p(^ 
sonal  property  within  the  district  where  tk 
suit  is  brought,*  while  the  act  of  1875  ?«• 
it  also  in  suits  brought  *to  remove  anj  en- 
cumbrance or  lien  or  cloud  upon  tke  titk 
to'  such  property.  Rev.  Stat.  |  738;  1* 
Stat,  at  L.  472,  chap.  137,  I  8,  V.  S.  C«^ 
Stat.  1901,  p.  513.  We  are  of  opinioa  tkit 
the  suit  instituted  by  the  furnace  compn>5 
against  the  iron  works  and  others  beloiH 
to  the  class  of  suits  last  described.  Thf 
trust  deed  and  chattel  mortgage  in  quttlt^ 
embraced  specific  property  within  tht  *•" 
trict  in  which  the  euit  woe  brought.  T^ 
furnace  company,  in  behalf  of  itself  u' 
other  creditors  of  the  iron  works,  dai*'' 
an  interest  in  such  property  ms  eoBstitstiif 
a  trust  fund  for  the  payment  of  the  dcMl 
of  the  latter,  and  the  right  to  have  it  nk* 
jected  to  the  payment  of  their  denii'^ 
In  (Graham  v.  Ijl  Crosse  ft  M.  R.  Cb.  18S^' 
S.  148.  161.  26  L.  ed.  106,  111,  tUf  ««« 
said  that  *when  a  corporatioB  bcesne  ii* 
solvent,  it  is  so  far  civilly  dead  thst  tv 
property  may  be  administered  ss  i  titf^ 
f imd  for  the  benefit  of  the  stoekholdffi  t^ 
creditors  A  court  of  equity,  at  tke  i** 
stance  of  the  proper  parties,  will  thsi  ^ 
those  funds  trust  funds  which,  ia  oikff  *" 
cumstances, 
erty 
ertv 
Co." 
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Coimty  F.  Alkn,  103  U.  S.  43S,  509,  26 
1  4^8.  502;  Wabflsh,  St.  L.  &  P,  R.  Co. 
km,  114  LL  S,  587,  594,  29  L.  ed.  235, 
5  Sup,  Ct.  Rep,  lOSl;  2  Story,  Eq.  Jur. 
L52;  1  Perry,  Tr,  |  242.  The  trust  de^d 
chattel  tnortgage  executed  by  ttie  iron 
ks  creai&d  a  lieii  upon  the  property  in 
)r  of  Wbe  filer,  Carson  *  Hill,  and  the  Kea- 
Luiober  Compa^ny,  aviporior  to  all  other 
litors^  The  furnace  company^  in  behalf 
itsell:  and  other  unt^eeured  ereditorSp  a.a 
I  aa  Wheelofk,  denied  the  vaUdity  of 
!'a  lien  as  against  thera.  That  lien  was 
t^fore  an  enaumbrance  or  cloud  upon  the 
E^  to  tlieij  prejudice »  Until  auch  liea  or 
miihmn(>e  was  removed^  they  could  not 
w  the  extent  of  their  interest  in  the 
perty  or  in  the  pro<?eeds  of  its  sale.  The 
e  made  by  the  original,  as  well  'aa  croa^ 
t,  aeems  to  be  within  both  the  letter  and 
I  ipirit  of  the  aet  of  1875/" 
i  recent  ease  h  that  of  Jellenik  t,  Huron 
ppcT  Min.  Co,  supra.  That  v^as  a  suit  by 
eWwIder^  of  a  Michigan  cor  po  rat  ion .  Its 
floti  ai  the  bill  di^closetl,  was  to  remove 
I  eloud  that  had  eome  upon  their  title  to 
I  ftlmres  of  stock  held  by  them.  The  is- 
i|  in  the  case  made  it  necessary  to  deter- 
DQ  the  icope  of  the  above  act  of  IS75, 
p.  137.  This  eourt  said:  'Trior  to  the 
aagt  of  the  above  act  of  March  3,  1875, 
authority  of  a  circuit  court  of  the 
ited  States  to  make  an  order  directing  a 
Eadtnt— who  was  not  an  inha1>itant  of 
found  within  the  <li strict,  and  who  did 
Toluntariiy  appear — to  appear,  plead, 
wer,  or  demur,  was  restricted  to  suits 
?t|iiity  brought  to  enforce  legal  or  equi- 
le  liens  or  claims  against  real  or  per- 
al  property  within  the  district.  Rer. 
t  5  738.  But  that  act  extended  the 
horily  of  the  court  to  a  suit  brought  'to 
lov?  any  eneumbranee  or  lien  or  cloud 
n  the  title  to  real  or  personal  property 
km  the  district  where  such  auit  is 
ught,'  One  of  the  objects  of  the  present 
;  was  to  remove  an  encumbrance  or  cloud 
tt  Ihe  titl<p  to  certain  shares  of  the  stock 
*  Michigan  corporation.  No  question 
i3Eide  as  to  the  jurli^dietioa  of  the  court 
far  as  it  rests  upon  the  diverse  citizen- 
5  of  tlie  parties.  The  plaintiffs  nllei^ed 
t  they  were  the  equitable  owners  of  that 
-k,  aitboii;^h  the  Jccjal  title  was  in  eer- 
1  of  the  defendants.  The  relief  sisked 
^  a  decree  estsibHshinti  their  ri^^'htfiil  ti- 
and  ownership:  ami.  in  order  that  auch 
WTee  might  be  nilitained.  the  defendants 
■rred  to  were  ordered  to  appear,  plead, 
w^r,  or  demur:  but*  as  tliny  rcfuHf^d  to 
so,  the  circuit  court  liecided  that  it  cnnld 
proceed  further.  That  cmirt  was  of 
lion  that  'the  shares  of  stock  in  question 
not  personal  property  within  the  dia- 
>  U.    8. 


trict  within  the  purview  of  the  atatute  of 
the  United  States  authorls^ing  the  bringing 
in  by  publication  of  notice  to  nonresident 
defendants  who  assert  some  right  or  claim 
to  the  property  whtch  m  the  subject  of  suit.' 
S2  Fed,  778,  779.  *The  proper  forum^  the[5T] 
court  aaidj  for  the  litigation  of  the  ques- 
tion tnrolvedr  would  be  in  the  state  of  which 
the  defendants  were  citizens.  The  question 
to  be  determined  on  this  appeal  is  whether 
the  stock  in  question  is  personM  property 
within  the  district  in  which  the  suit  was 
brought.  If  it  is,  then  the  case  is  embraced 
by  the  act  of  lS75j  chap.  137,  and  the  cir- 
cuit court  erred  in  dismissing  the  bill," 
Again  ■  ^'It  is  sufficient  for  this  case  to  say 
that  the  state  under  whose  laws  the  com* 
pany  came  into  existence  has  declared,  as  it 
lawfully  mighty  that  such  stock  Is  to  be 
deemed  personal  property.  That  is  a  rule 
which  the  circuit  court  of  the  United  States, 
sitting  in  Michigan,  should  enforce  as  part 
of  the  law  of  the  state  In  respect  of  cor* 
porations  created  by  it.  The  stock  held  by 
the  defendants  residing  outside  of  ^(ichi- 
gan  who  refused  to  submit  them  selves  to 
the  jurisdiction  of  the  circuit  court  being 
regarded  as  personal  property,  tbe  act  of 
1875  must  be  held  to  embrace  the  present 
case  if  the  stock  in  question  is  Vithiii  t<J-^ 
district'  in  which  the  suit  was  brought, 
\\^other  the  stock  is  in  Michigan,  so  as  to 
II u thorite  that  state  to  suhjcct  it  to  taxa- 
tion ai  against  individual  shareholders  dom^ 
k'iled  in  another  state,  is  a  question  not 
presented  in  this  case,  and  we  express  no 
opinion  upon  it.  But  we  are  of  opinion 
that  it  is  within  Michigan  for  the  purposes 
of  a  suit  brought  there  against  the  company 
^such  shareholders  being  made  parties  tcr 
the  suit — to  determine  whether  the  stock  if 
rightfully  held  by  them.  The  certificat-"! 
are  only  evidence  of  the  ownership  of  the 
shares,  and  the  interest  represented  by  the 
shares  is  held  by  the  company  for  the  bene- 
fit of  the  true  owner.  As  the  habitation  or 
domicil  of  the  company  is  and  must  be  In 
the  state  that  created  it,  the  property  rep- 
resented by  its  certificRtes  of  stock  may  be 
deemed  to  be  held  by  the  company  within 
I  he  state  whose  creature  it  is,  whenever  it 
is  sought  by  suit  to  determine  who  is  its 
fCEiI  owner.  This  principle  is  not  aflfected 
by  the  fact  that  the  defendant  is  author- 
ii^ed  by  the  laws  of  Michigan  to  have  an 
office  in  another  state,  at  which  a  book 
showing  the  transfers  "of  stock  may  he[58J 
kept,"  See  abio  Dick  v.  Foraker,  155  U.  S. 
404,  39  L.  ed..20I,  IS  Sup.  Ct.  Rep.  124, 

These  decisions,  we  thinks  make  it  clear 
that  this  suit  comes  withia  the  act  of  1S75, 
as  one  to  remove  an  encumbrance  or  cloud 
upon  the  title  to  real  property  within  the 
eastern  district  of  Illinois.    The  railroad  in 
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question  is  wholly  toithin  that  district,  al- 
though the  defendant  corporations,  includ- 
ing the  Belleville  company,  may  hold  their 
annual  or  other  meetings  in  Chicago.  The 
bill  seeks  the  cancelation  of  the  deeds  and 
leases  unde^  and  by  authority  of  which  the 
properties  of  the  Belleville  company  are 
held  and  managed  in  the  interest,  as  is  al- 
leged, of  the  Illinois  Central  Railroad  Com- 
pany, and  to  the  destruction  of  the  rights 
of  the  stockholders  of  the  Belleville  com- 
pany. The  bill  also,  as  we  have  seen,  prays 
for  the  appointment  of  a  receiver  of  the 
Belleville  company,  and  the  surrender  and 
delivery  to  such  receiver  of  all  its  corporate 
assets,  books,  papers,  and  everything  that 
rightfully  belongs  to  it.  and  account  to  such 
receiver,  as  prayed;  also,  that  the  Illinois 
Central  Railroad  Company  be  restrained 
from  interfering  in  any  way  with  the  re- 
ceiver, or  with  the  operation  of  the  Belle- 
ville railroad  as  an  independent,  separate 
company.  In  addition,  there  is  a  prayer  in 
the  bill  for  general  relief.  If  the  deeds  and 
leases  in  question  are  adjudged  to  be  void, 
the  entire  situation,  as  to  the  possession 
and  control  of  the  Belleville  railroad  prop- 
erties, will  be  changed,  and  the  alleged  en- 
cumbrances upon  the  properties  of  the  Belle- 
ville company  will  be  removed.  We  express 
no  opinion  upon  the  question  whether,  upon 
its  own  showing,  or  in  the  event  the  alle- 
gations of  the  bill  are  sustained  by  proof, 
the  plaintiff  is  entitled  to  a  decree  giving 
the  relief  asked  by  it.  There  was  no  de- 
murrer to  the  bill  as  being  insufficient  in 
equity.  The  only  inquiry  now  is  whether, 
looking  at  the  allegations  of  the  bill,  the 
suit  is  of  such  a  nature  as  to  bring  it  with- 
in the  act  of  1875.  as  one  to  rcuwrr  encum- 
brances or  clouds  upon  real  or  personal 
property  tcithin  the  district  trhere  the  suit 
was  brought,  and,  therefore,  one  local  to 
lW\such  district.  The  court  below  held  'that 
the  suit  was  not  one  which  could  be  brought 
and  maintained  against  the  defendant  cor- 
porations found  to  be  inhabitants  of  an- 
other district,  and  not  voluntarily  appear- 
ing in  the  suit :  and  this,  notwithstanding 
the  railroad  in  question  is  wholly  within 
the  district  where  the  suit  was  brought. 
18  Stat,  at  L.  472,  chap.  137,  U.  S.  Comp. 
Stat.  1901,  p.  513:  25  Stat,  at  L.  43fi,  chap. 
866.  If  the  suit  was  within  the  terms  of 
the  act  of  1875.  then  the  cirruit  court  of  the 
eastern  district  of  Illinois,  although  the  de- 
fendant corporations  may  be  inhabitants  of 
another  district  in  Illinois,  could  proceed  to 
such  an  adjudication  as  the  facts  w(uild  jus- 
tify, subject,  of  course,  to  the  condition  pre- 
scribed by  the  8th  section  of  that  act,  that 
any  adjudication  affecting  absent  defend- 
ants without  appearance  should  affect  only 
such  property  within  the  district  as  may  be 
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the  subject  of  the  suit  and  under  the  J^^ 
diction  of  the  court. 

The  plaintiff  oontends  that  this  eond^  ^ 
was  waived,  and  the  general  appeann^s^ 
the  defendants  entered,  when  their  eo»^^ 
at  the  hearing  as  to  the  soiBciency  of   a 
pleas  to  the  jurisdiction,  argued  the  sa^^ 
of  the  case  as  disclosed  by  the  bilL    Thii  k 
too   harsh   an   interpretation   of   what  §f 
curred  in  the  court  below.     There  wmm  m 
motion   for   the   dismissal   of   the  bill  Ar 
want  of  equity.    The  discussion  of  the  ner 
its  was  permitted  or  invited  by  the  court 
in  order  that  it  might  be  informed  as  fkt 
question  in  the  event  it  concluded  to  coi- 
sider  the  merits  along  with  the  qwstioi  of 
the  sufficiency  of  the  pleas  to  the  jllrildi^ 
tion.    We  are  satisfied  that  the  defesdiifi 
did  not  intend  to  waive  the  benefit  of  tkdr 
qualified  appearance  at  the  time  of  llim 
the  pleas  to  the  jurisdiction. 

We  adjudge  that  the  suit  is  of  sud  a  it* 
ture  as  to  bring  it  within  the  foMt- 
tion  of  the  curcuit  court  for  the  eastern  fr 
trict,  under  the  act  of  1876.  The  ; 
must,  therefore,  be  reyened,  and  the'i 
remanded,  that  the  plaintiff  may 
as  it  may  be  advised,  with  the  preptrttMi 
of  its  case  under  the  net  of  1875. 

It  is  so  ordered. 


•WILMINGTON     STAR     MININO    Otfff 
PANY,  Plff.  in  Krr, 

V. 

MINNIE  FULTON. 

(See  S.  C.  Reporter's  ed.  60-71.) 

Error   to    drcuit   court— jiixiafiictiM-N* 
eral  question. 

1.  Color  for  defendant's  eontentioa  tM 
the  requirements  of  the  Illinois  miaiagirt 
of  April  18,  1809,  as  to  licensed  cm^yc* 
are  repugnant  to  the  Federal  Constitatko. 
when  applied  to  the  first  eoont  ii  tki 
declaration,  will  sustain  a  writ  of  enwfiM 
the  Supreme  Court  of  the  United  Stilii^ 
a  circuit  court,  as  against  n  motkm  to  ^ 
miss,  based  on  the  theory  that  the_  jff 
count  in  the  declaration  diarges  a  Halrtiii 
of  duty  imposed  by  the  statute  ttw 
upon  the  mine  owner,  irrespective  si  tt* 
statutory  requirements  as  to  IkcBMl  ^ 
ployees. 


XoTE. — On  direct  review  of  eimit  «•► 
trict  court  judgments  in  the  Fedaij  9t 
preme  Court — see  note  to  Gvin  t.  W" 
Slates.  46  1-  ed.  U.  S.  741. 

As  to  what  constitutes  doe  prasMi  ■ 
law— see  noten  to  People  ▼.  OWia.  t  » 
R.A.  2r>5:  Kuntx  v.  Sumption,  2  LEA  * 
Re  Gannon,  5  L.R.A.  3S0;  VUssm  r.  BW 
more.  11  L.R.A.  224;  Gilman  t.  TMbr." 
L.R.A.  304;  Peanon  T.  YowdaD,  M  L  • 


J 


Wn-MiNaToiT  Stab  Mm,  Ca  ▼-  PoLTOff, 


stltutiaiial  Ijtw^ — privileges  and  im^ 
iunities, 

%  Tbe  privileges  and  immunities  af  a 
e  owner  as  a  citizen  of  the  United 
tea  are  not  invaded  in  violation  of  U*  S. 
at.  14th  Amend,  by  the  provisions  of  the 
lois  mining  act  of  April  18,  1809*  impos- 
wpou  mine  owners  responsibility  for  the 
lu^is  of  mine  managers  and  mine  ex- 
iners,  who  are  reqmred  by  that  act  to  be 
tted  bj  the  mine  ownf^ra  from  those 
ling  licenses  issued  by  the  state  mining 
r^  created  by  such  statute,  where  It  is 

obligatory  '  upon  the  mine  owner  to 
!!ct  a  particiilar  individual,  or  to  retain 

when  selected  if  found  incompetent, 

iftitutional  law — due  process  of  law, 
3.  The  imposition  upon  mine  owners  by 
Illinois  mining  act  of  April  13^  1899,  of 
ponslbiJity  for  the  defaults  of  mine 
iiftgers  and  mine  o\amint*rtj,  who  are  re- 
red  by  that  act  to  be  gtelected  by  the 
te  owners  from  those  holding  licenses  is- 
li  by  the  state  mining  board  created  by 
b  act  J  does  not  deprive  tliem  of  their 
|>erty  without  due  process  of  law,  in 
ation  of  tJ.  S.  Const.  14th  Amend-^ 
!re  it  is  not  obligatory  upon  a  mine  own- 
to  select  a  particular  individual,  or  to 
m  one  when  selected  if  found  incompe- 
I 

iiUtational  I&w — equal  protection  of  the 
ivt, 

1  The  selection  of  mine  owners  as  a 
s  upon  which  to  impose  reapotislbility 
the  defaults  of  certain  employ eea  who 
required  by  the  Illinois  mining  act  of 
i1  1§,  lS9d^  to  be  selected  from  those 
ling  licences  issued  by  the  state  mining 
'd  (.Teated  by  that  act,  does  not  render 
L  le^gi^l^tion  repugnant  to  V.  S.  Const, 
I  Amend. t  fls  denying  the  equal  pro* 
ion  of  the  laws. 

timate  causes-concurring  causes — ex- 
osion  of  mine  gas. 

S.  A  mine  owner  is  not  absolved  from 
tmsibility  for  his  neglect  to  perform  his 
aWty  duty  to  prevent  the  accumulation 
flngerous  gases,  which  led  to  an  ^x- 
ba,  because  there  was  another  efficient 
e  contributing  to  the  accident  for  which 
wrerv  could  not.  under  the  declaration, 

I— requested  instructions — lack  of  sup- 
iTt  in  evidence, 

1  Requested  instructions  ba*ie^l  upon 
hypothesis  which  there  ih  no  evidence 
lug  to  support  are  propcriy  refuj*cd. 


Trial— requested  instructioss— -lack  of  sup- 
port in  evidence. 

7.  Evidence  bending  to  justify  the  in- 
ference that  a  mine  employee  who  waa  al- 
lowed to  enter  a  roadway  without  wanting^ 
knew,  before  entering,  that  it  had  not  been 
cleared  of  gas,  does  not  require  the  giving 
of  a  requested  instruction  in  an  action  for 
the  death  of  such  employee  a4  the  result 
of  an  explosion,  which  is  based  on  the  as- 
sumption that  such  employee,  when  killed, 
was  wilfully  endangering  the  lives  or  health 
of  others^  or  the  security  of  the  mine  or  its 
machinery,  or  was  recklessly  disregarding 
his  personal  safety. 

Appeal — ^prejudicial  error — mlings  on  plead- 
ingii — striking  out* 

S,  Permitting  the  jury,  over  objections 
raised  by  a  motion  to  strike,  to  take  into 
consideration,  in  reaching  the  verdict, 
counts  in  a  declaration  which  bad  not  been 
supported  by  any  evidence^  is  prejudicial 
error,  where  it  is  impossible  from  the  record 
to  say  upon  which  counts  of  the  declaration 
the  verdict  was  based,  notwithstanding  th6 
provision  of  the  Illinois  practice  act,  §  57, 
that  when  an  entire  verdict  is  given  on  sev- 
eral counti  it  will  not  be  set  aside  or  re^ 
versed  because  of  any  defective  count,  if 
one  or  more  of  the  counts  be  sufficient  t& 
sustain  the  verdict. 

[No.  139.] 

Argued    and    submitted    January    7,    1907. 
Decided  March  4,  1S07. 

IN  ERROR  to  the  Circuit  Court  of  the 
baited  States  for  the  Northern  District 
of  Illinois  to  review  a  judgment  for  plain* 
tiff  in  an  action  for  the  death  of  a  mine 
employee  as  the  result  of  an  explosion, 
which  action  had  been  removed  to  that  court 
from  the  Circuit  C^ourt  of  Grundy  County, 
in  that  state.  Reversed  and  remanded  for 
further  proceedings* 

See  game  case  below  on  former  writ  of 
error,  m  L.R.A.  168,  CS  C.  C.  A.  247,  133 
Fed.   1I>0. 

The  facts  nre  stated  in  the  opinion. 

Mr.  William  P.  Sidley  ar^'ued  the  cause, 
and,  with  Messrs,  Charles  S.  Holt  and  Ar* 
thur  D.  Wlieeler,  ^led  a  brief  for  plaintiff 
in  error: 

The  supreme  court  of  Illinois  has  inter-         ' 
preted  the  mining  act  of  this  state,  passed 
m  l8Di>,  as  rendering  the  mine  owner  or  op- 
erator liable  in  damages  for  death  or  injury 
resulting  from  the  violation   by  any  mine 


).  436;    and   Wilson   v.   North  Carolina, 
.  ed.  U.  S.  865. 

i  to  the  validitv  of  class  leofislation — see 
s  to  State  V.  Goodwill,  6  L.R.A.  621 ;  and 
e  V.  Loomis,  21  L.R.A.  789. 
I  to  constitutional  equality  of  privileges, 
unities,  and  protection — see  note  to 
sville  Safety  Vault  &  T.  Go.  v.  Louis- 
&  N.  R.  Go,  14  L.R.A.  579. 

statutory  regulations  for  the  protec- 

U.    S. 


tion  and  safety  of  workmen  in  mines — see 
note  to  Consolidated  Coal  &  Min.  Co.  v. 
Floyd,  25  L.R.A.  848. 

On  liability  for  negligence  in  the  escape 
and  explosion  of  gas — see  note  to  Ohio  Gaa 
Fuel  Go.  V.  Andrews,  29  L.R.A.  337. 

On  the  statutory  duty  to  ventilate  and 
keep  mine  free  from  ^as — see  note  to  Deser- 
ant  v.  CeVillos  Coal  R.  Co.  44  L.  ed.  U.  S. 
1127. 
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official,  i.  e.,  the  mine  manager,  hoisting  en- 
gineer, or  mine  examiner,  of  any  duty  im- 
posed by  the  act  upon  such  official. 

See  Henrietta  Coal  Co.  v.  Martin,  221  111. 
460,  77  N.   E.  902. 

Such  interpretation  by  the  highest  court 
of  the  state  is  final  and  conclusiTe  as  to 
the  meaning  of  the  act. 

A.  Backus  Jr.  &  Sons  v.  Fort  Street  Union 
Depot  Co.  169  U.  S.  566,  42  L.  ed.  858,  18 
Sup.  Ct.  Rep.  445. 

As  thus  interpreted,  the  act  is  in  contra- 
vention of  the  14th  Amendment  for  the  fol- 
lowing reasons: 

(a)  It  destroys  the  relationship  between 
the  owner  and  mine  official  upon  which  the 
doctrine  of  respondeat  superior  is  based,  by 
compelling  the  official's  employment  under 
penalty,  and  then  directly  imposing  duties 
upon  him  instead  of  permitting  their  dele- 
gation by  the  employer.  To  hold  the  owner 
of  the  mine  liable  under  such  circumstances 
for  the  official's  defaults  is  to  make  one  man 
answerable  for  the  acts  of  another  over 
whom  he  has  no  control,  and  thereby  to 
deny  to  him  inherent  and  inalienable  rights, 
and  abridge  his  privileges  and  immunities 
as  a  citizen  of  the  United  States. 

Durkin  v.  Kingston  Coal  Co.  171  Pa.  193, 
29  L.R.A.  808,  60  Am.  St.  Rep.  801,  33  Atl. 
237:  Williams  v.  Thacker  Coal  &  Coke  Co. 
44  W.  Va.  599,  40  L.R.A.  812,  30  S.  E.  107; 
Redstone  Coke  Co.  v.  Roby,  115  Pa.  368,  8 
Atl.  593;  Colorado  Coal  &  I.  Co.  v.  Lamb,  6 
Colo.  App.  255,  40  Pac.  251 ;  Fulton  v.  Wil- 
mington Star  Min.  Co.  68  L.R.A.  168,  66  C. 
C.  A.  247,  133  Fed.  198. 

(1))  Xo  recognized  principle  of  law  per- 
mits an  employer  to  be  held  liable  for  the 
acts  of  a  compulsory  servant. 

14  Am.  &  Eng.  Enc.  T^w,  p.  809;  20  Am. 
&  En;:.  Enc.  Law.  2d  ed.  p.  180:  Reno,  Em- 
ployers' Liability  Acts,  33;  James  v.  San 
Francisco.  6  Cal.  ,528.  65  Am.  Dec.  526;  Fra- 
zicr  V.  New  York,  N.  H.  &  H.  R.  Co.  180 
Mass.  427.  62  N.  E.  731;  Homer  Ramsdell 
Transp.  Co.  v.  La  Compagnie  Ofn^rale 
Transatlantique.  182  U.  S.  406,  45  L.  ed. 
Ua^.  21  Sup.  a.  Rep.  831:  Carruthers  v. 
Sydobothani,  4  Maule  &  S.  85:  Crisp  v. 
United  States  &  A.  S.  S.  Co.  124  Fed.  748; 
Harrison  v.  Hughes,  60  C.  C.  A.  442,  126  Fed. 
860. 

(c)  The  act,  by  fixing  upon  the  mine  own- 
er a  civil  liability  not  imposed  upon  other 
employers  of  labor  in  Illinois,  whereby  his 
property  may  be  taken  to  pay  for  a  stran- 
ger's defaults,  deprives  him  of  liberty  and 
property  without  due  process  of  law,  and 
denies  to  him  the  equal  protection  of  the 
laws. 

Millett  V.  People,  117  HI.  801,  57  Am.  Rep. 
8r.!».  7  N.  E.  631:  Cooley,  Const.  Lim.  1st  ed. 
3;V2,  353.  391,  393;  Vanzant  v.  Waddel,  2 
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Yerg.  269;  Wally  v.  Kenned  v.  2  Yerg.  5M, 
24  Am.  Dec.  511 ;  Atchison,  T.  &  S.  F.  R.  Co- 
V.  Matthews,  174  U.  S.  lOi,  105,  43  L  e^ 
912,  913,  19  Sup.  a.  Rep.  a09;  Golf,  a  ft  6- 
F.  R.  Co.  V.  Ellis,  165  U.  S.  154.  41  L  e^ 
667,  17  Sup.  a.  Rep.  255. 

The  fact  that  the  Hlinoit  mining  art  m^ 
be  regarded  as  a  poHoe  measnre  doa  m^ 
prevent  the  application  of  the  constitutiiMi 
guaranty  in  question. 

Connolly  v.  Union  Sewer  Pipe  Co.  184  ^^ 
S.  558,  46  L.  ed.  689,  22  Sup.  a.  Rep.  431. 

The  constitutional  provision  for  the  ^^ 
curity  of  person  and  property  should  tf 
liberally  construed. 

Boyd  V.  United  States,  116  U.  S.  635.  ^ 
L.  ed.  752,  6  Sup.  a.  Rep.  524;  Gulf,  C  • 
S.  F.  R.  Co.  y.  Ellis,  supra. 

The  act  is  wholly  void  by  reason  of  tl4 
unconstitutional  provision  in  questioB,  ^ 
it  cannot  be  presumed  that  its  frsmer- 
would  have  enacted  it  without  this  prow 
sion,  which  alone  deals  with  the  rabjcet 
civil  liability  for  its  violation. 

Connolly  v.  Union  Sewer  Pipe  Co.  IM  ' 
S.  565,  46  L.  ed.  692,  22  Sup.  Ct.  Rep.  431 

A  wilful  act,  as  used  in  the  mining  ft^« 
ute,  means  that  the  person  performing  ^^ 
act  knows  what  he  is  doing,  and  intends  / 
do  what  he  is  doing,  and  is  %  free  sgwj^ 
An  act  consciously  performed  is  vilfoJ|y 
performed  under  this  statute. 

Odin  Coal  Co.  v.  Denman,  185  HI.  411  1 
Am.  St.  Rep.  45,  57  N.  E.  192:  Csrternb 
Coal  Co.  V.  Abbott.  181  HI.  502.  55  X.  E  ISU 
Southern  R.  Co.  v.  Carroll.  71  CCA* 
138  Fed.  638. 

Fulton's  act,  being  wilful  and  toeh  ii  ti 
endanger  the  lives  and  health  of  pav» 
working  in  the  mine,  and  the  security  of  iki 
mine  and  the  machinery  therein,  ai  ^ 
denoed  by  the  result  of  the  explosion  M  tUi 
occasion,  was  unlawful  within  the  nMSii* 
of  S  31  of  the  act.  It  therefoie  bamd  tki 
right  of  recovery  herein. 

Heland  v.  Lowell.  3  Allen.  407.  81  A* 
Dec.  670;  Hall  y.  Corcoran.  107  3laia2Sl9 
Am.  Rep.  30;  Holman  y.  Johnson.  I  C«v^ 
343;  Coppcll  y.  Hall,  7  Wall.  S58.  ^Lii 
248;  Gilmoie  y.  Fuller,  198  HI.  ISO.ULI' 
A.  286.  65  N.  E.  84. 

The  obligation  upon  the  mint  ovmt  ^ 
nnploy  certificated  mine  officials  havliff  f^ 
scribed  duties,  under  penalty  of  fiw  o' 
imprisonment,  constitute!  compulsory  <** 
ployment ;  and  to  hold  the  mine  wntn  S*' 
ble.  not  for  the  mere  nefrligence  of  tkw^' 
iicials.  but  for  their  wilful  Tfolatfaa  tlf^ 
tive  duties  imposed  upon  them,  Is  vadnlf 
to  a  principle  of  natural  notics,  uA  kfl* 
vitiates  any  statute  of  which  it  foiai  * 
part. 

The  China  (The  China  y.  Walsh)  7  Wift 
53,  19  L.  ed.  67;  The  &  aria,  1  W.  M  I* 

Ml** 
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One  good  count  is  not  sufficient  to  sua- 

in  this  judgment. 

Mary  land  use  of  Marldey  v.  Baldwin ^  U2 

S.  4S3,  28  L,  ed.  S23,  5  Sup.  Ct.  Rep.  27S; 
hat  Cheer  Coal  Co.  v.  Johnson,  (S  C.  C.  A, 
H.  12  U.  55.  App.  4fi0,  56  Fed.  813. 
The  jurisdiction  of  this  court  depends 
on  the  existence  of  a  substantial  claim 
Bit  a  Btaie  law  is  in  contravention  of  the 
nstitution  of  the  United  States,  and  not 
on  the  soiJndneafi  of  iuch  claim.  When 
-isdiction  is  so  acquired  the  oourt  will 
isideT  all  qnestiouB  properly  raised  upon 
&  record. 

Holder  v.  Aultman,  M.  ^  Co.  IfiB  U.  S. 
,  80,  42  L.  ed.  671,  flT2,  IS  Sup.  a.  Rep, 
i ;  Penn  Mut,  L.  Ins.  Co.  v.  Austin,  168  U- 

685,  0m  42  L.  ed.  626,  030,  18  Sup.  Ct. 
p,  223;  Loeb  v,  Columbia  Twp.  170  IL  S. 
r,  45  L,  ed.  285,  21  Sup.  CL  fcp.  174;  Oon- 
llv  V.  Union  Sewer  Pipe  Qo.  1S4  U.  S. 
l/46  L.  ed.  683,  22  Sup.  Ct.  Rep.  431. 
Mr.  Aitliui  J,  Eddy  submitted  the  cau&e 
r  defendant  in  error.  Messra,  P.  C,  Haley 
d  E.  C.  Wetten  were  on  the  brief: 
When  an  entire  verdict  is  given  on  seTeral 
unU  it  will  not  be  set  aside  or  reversed 
eAUae  of  any  defective  count.  If  one  or 
or^  of  the  counts  be  sufBcient  to  sustain 
e  verdict. 

Chicago  V.  Lonergan,  196  III.  520,  63  N,  B. 
'Il5:  Consolidated  Coa!  Co.  v.  Scheiber,  167 
I.  543.  47  N.  E.  1052;  Chicago  &  A.  R.  Co, 

Anderson,  160  HI.  575,  46  N.  E.  1125. 
The  ennstitutional  question  rai&ed  in  this 
im  i»  not  a  substantial  point  upon  which 
IP  determination  of  the  case  depends. 

Western  U,  Tele^r.  Co.  v.  Ann  Arbor  R. 
o.  171?  U.  S.  230,  243,  244.  44  L.  ed.  1052, 
054.  20  Sup.  Ct.  Rep.  867;  Lampa^aa  v. 
fell  180  U.  S.  276,  282,  45  L.  ed.  527,  530,  21 
?ttp.  a.  Rep.  368^  Gibbs  v.  Crandall,  120 
J-  8-  105,  108,  30  L.  ed.  md.  591,  7  Sup. 
X  Rep.  497;  Starin  v.  New  York,  115  U.  S. 
'W.  2^7,  21t  L.  ed.  388,  390,  6  Sup.  Ct.  Rep. 
S;  New  Orleans  V.  Benjamin,  153  U,  S.  411, 
S4,3e  L,  ed.  T64»  769,  14  Sup.  Ct.  Rep.  905; 
jltlp  York  Gold- Washing  &  Water  Co.  v. 
^eyea,  96  U.  S,  199,  203,  204,  24  L.  ed.  656, 

Even  if  the  court  ahould  be  inelined  to 
^U  portions  of  the  mining  law  unt'onsti- 
^tional,  it  would  not  necesHarily  invalidate 
**  entire  aot,  and  if  any  count  of  the  dec- 
'^tion  is  based  on  a  seftion  of  the  act 
*id  to  be  constitutional,  it  will  be  sufli- 
^t  to  sustain  the  action. 
Wb  V.  Columbia  Twp.  179  U.  S.  472,  490, 
■  L.  ed  2m,  290,  21  Sup,  Ct,  Rep.  174; 
amond  Glue  Co.  v.  United  States  Clue 
'^  187  U,  S,  611,  617,  47  L.  ed.  328,  333.  23 
ip.  Ct.  Rep.  206. 

The  mToiug  act  of  Illinois  h  not  repug- 
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[  nant    to    the    Conatitution    of   the    United 
States. 

Chicago,  W,  &  V.  Coal  C6.  v.  People,  181 
IIL  27S;  48  L.R.A.  554,  54  N,  E.  9S1 ;  Hen- 
rietta Coal  Co.  V.  Martin,  221  III  460,  77 
N.  E.  002;  Sherlock  v.  Ailing,  93  U.  S.  99, 
105,  108.  23  L,  ed.  819,  821,  822;  Consolidate 
ed  Coal  Co,  v.  Seniger,  179  III.  375.  53  N.  K 
733-.  Wellston  Coal  Co.  v.  Smith,  65  Ohio  St. 
70,  55  LJl,A.  99,  87  Am.  St.  Rep.  547,  61  N* 
K  143;  Huff  cut,  Agency*  chap.  19,  p  286; 
Riverton  C^al  Co.  v.  Shepherd,  207  01  309, 
60  K.  E.  931;  Schmalstieg  v,  Leavenworth 
Coal  Co.  65  Kan,  753,  59  L.R.A,  707,  70  P«l 
88S. 

The  supreme  court  of  Illinois  has  con- 
strued the  mining  act  in  a  great  many  cases, 
and  has  always  sought  to  eiTectuate  the  evi- 
dent purpose  of  the  framers  of  the  Consti- 
tution and  the  legislature  to  protect  th& 
operative  coal  miner  as  far  ais  possible  In 
his  dangerous  occupation,  and  to  provide  for 
those  dependent  upon  him  in  case  of  hie 
death  through  failure  on  the  part  of  the 
mine  owner  and  his  representatives  to  ful- 
fil the  duties  required  by  the  statute. 

ChicafTo,  W.  &  V.  Coal  Co.  v.  People,  181 
Til  276,  48  L.R.A.  554,  54  N.  E.  961 ;  Car- 
terville  Coal  Co.  v.  Abbott,  181  IIL  502,  5$ 
N.  E.  131 J  Deserant  v.  O^rillos  Coal  R.  Co> 
178  U.  S.  409,  420,  44  L,  ed.  1127,  1133,  20 
Sup,  Ct.  Rep.  967;  Odin  Coal  Co.  v.  Dcn- 
man,  185  111,  417,  76  Am.  St,  Rep.  45,  57 
N.  E.  192. 

The  word  "wilful,"  as  used  in  the  statute, 
has  repeatedly  and  universal y  been  held  by 
the  supreme  pourt  of  niinois  to  mean  that 
the  person  of  whose  action  or  default  the 
expression  is  used  it  a  free  agent,  and  that 
what  has  been  done  arises  from  the  spontot* 
neous  action  of  bis  will.  It  amounts  to 
nothing  more  than  thisj  that  he  knowi 
what  he  is  doing,  and  intends  to  do  what  he 
is  doing,  and  is  a  free  agent.  An  act  con- 
sciously omitted  is  wilfully  omitted  in  th« 
mi^aning  of  the  word,  ^'wilful"  as  used  in 
thciie  enact  rnents  of  the  legislature  relative 
to  the  duty  of  mine  owners.  Where  an 
owner,  operator,  or  manager  so  constructs 
or  equips  his  mine  that  he  knowingly  oper- 
ates it  without  conforming  to  the  provi- 
sions of  this  act,  he  wilfully  disregards  its 
provisions,  and  wiJfully  disregards  the  safe- 
ty of  miners  employed  therein. 

Odin  Coal  Co.  v.  Denman,  ISS'tlL  418.  78 
Am.  St.  Rej^.  45,  57  N.  E,  192;  Carterville 
Coal  Co.  V.  Abbott,  supra;  Illinois  C,  R  Co* 
V.  Leinor,  202  DL  631,  95  Am.  St.  Rep  266, 
67  N.  E.  398 J  Donk  Bros.  Coal  &  C-oke  Co. 
V.  Stroff,  200  TIL  480,  66  N.  E,  29;  Donk 
Bros.  Coal  &  Coke  Co.  v,  Peton,  192  111  45, 
61  N.  H  33^};  Spring  Valley  Coal  Co.  t. 
Rowatt,  196  m.  160,  63  N,  E^  649 
The  decisions  of  the  highest  courts  of  m 
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■tate  eonstruing  a  statute  of  sucli  state  are 
oonclusive  and  as  binding  as  tlie  text  of 
the  law,  especially  where  the  act  is  passed 
in  conformity  to  the  requirement  of  the 
state  Constitution,  and  the  statute  itself 
relates  entirely  to  local  policy. 

Balkam  v.  Woodstock  Iron  Co.  154  U.  S. 
177,  189.  38  L.  ed.  953.  957,  14  Sup.  a.  Rep. 
1010;  Rausorman  v.  Blunt,  147  U.  S.  647, 
654,  37  L.  ed.  316.  318.  13  Sup.  a.  Rep.  466: 
Norton  v.  Shelby  County,  118  U.  S.  425.  440, 
30  L.  ed.  178,  IS."),  6  Sup.  a.  Rep.  1121; 
Sioux  Citv  Torminal  R.  &  Warehouse  Co. 
V.  Trust  Co.  of  N.  A.  173  U.  S.  99,  112.  43 
L.  ed.  628.  033.  19  Sup.  Ct.  Rop.  341;  Yazoo 
&  M.  Vallov  R.  Co.  V.  Adams.  181  U.  S.  580, 
583.  45  L.  *ed.  1011.  1012,  21  Sup.  a.  Rep. 
729. 

It  is  the  established  and  universal  rule 
of  this  court  that  it  will  not  take  jurisdic- 
tion of  a  case  unless  the  constitutional  point 
involved  in  the  controversy  is  a  real  and 
substantial  point  upon  the  determination 
of  which  the  result  of  the  suit  depends. 

Western  U.  Telejr.  Co.  v.  Ann  Arbor  R. 
Co.  ITS  U.  S.  239.  243,  244.  44  L.  ed.  1052, 
1054,  20  Sup.  Ct.  Rep.  867;  Lampasas  v. 
Bell,  180  U.  S.  276.  282,  45  L.  ed.  527.  21 
Sup.  Ct.  Rep.  368:  C.ibbs  v.  Crandall.  120  U. 
S.  105.  108,  30  L.  ed.  590,  591,  7  Sup.  Ct. 
Rep.  497;  Starin  v.  New  York,  115  U.  S. 
248.  257,  29  L.  ed.  388,  390.  6  Sup.  Ct.  Rep. 
28;  New  Orleans  v.  Benjamin,  153  U.  S.  411, 
424.  3S  L.  od.  764.  769.  14  Sup.  Ct.  Rep. 
905;  Little  Rock  Gold-Washing  &  Water 
Co  v.  Keyes,  96  C.  S.  19!»,  203.  204,  24  L. 
ed.  6.') 6.  651). 

This  cnurt.  we  believe,  will,  upon  its  own 
motion,  refuse  to  take  juri.sdiction  of  a 
case  where  it  appears  that  the  judicial  pow- 
er of  the  court  does  not  extend,  even  if  not 
moveil  to  do  so  by  either  party  to  the 'con- 
trove  r^^y. 

Mansfielfl.  C.  &  L.  M.  R.  Co.  v.  Swan,  111 
U.  S  379.  3S4,  28  L.  ed.  462,  464,  4  Sup.  Ct. 
Rep.  510. 

Mr.  Justice  White  delivered  the  opinion  of 
♦he  court: 

On  January  27,  1901.  Samuel  Fulton, 
while  workinjr  as  a  trackman  and  mine  la- 
borer in  a  mine  operated  by  the  Wilmington 
Star  Mining  Company,  in  iirundy  county, 
Illinois,  was  killed  by  an  explosion  of  mine 
gas.  Minnie  Pulton,  the  widow,  on  behalf 
of  herself  and  children,  brought  this  action 
against  the  mining  company  in  a  court  of 
the  state  of  Illinois  to  recover  damages  for 
the  death  of  her  husbaml  Because  of  di- 
versity of  citizenship  the  case  was  removed 
to  th«-»  circuit  court  of  the  United  States 
for  the  northern  district  of  Illinois. 

The  counts  of  the  pt^tition  upon  which  the 
cause  was  ultima telv  tried  were  ei^ht  in 
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number,  and  in  each  was  set  out  a  «pKiM 
act  of  negligence  averred  to  have  bea  tk 
proximate  cause  of  the  accident  and  to  hiif 
constituted  wilful  failure  to  perform  »pKi- 
fied  statutory  duties.  In  count  I  it  was  al- 
leged that  the  mining  company  failed  ti 
maintain  in  the  mine  currents  of  fresh  air 
sufficient  for  the  health  and  safety  *af  FBl-[n 
ton.  Count  2  charged  the  failure  to  naii- 
tain  crosscuts  in  the  mine  at  proper  dii- 
tances  apart,  to  secure  the  best  ventilatiai 
at  the  face  of  the  working  places.  In  eoot 
3  the  company  was  charged  with  hariq 
failed  to  build  all  necessary  atoppisp  ii 
a  substantial  manner  to  close  croaaenta  eot* 
necting  the  inlet  and  outlet  air  coarscs  ii 
the  mine.  In  count  4  the  negligence  kI 
up  was  the  failure  to  have  the  place  is  tk 
mine  where  Fulton  was  expected  to  pM 
and  to  work  inspected  before  Fultos  ra 
permitted  to  enter  the  mine,  to  aieertaii 
whether  there  were  accumulations  o(  fH 
therein.  In  count  5  it  was  charged  that  Ui 
mining  company,  with  knowledge  of  tk 
existence  of  an  accumulation  of  dan|efi« 
gases  in  the  mine  and  its  unsafe  coiditiM 
when  Fulton,  in  the  course  of  hia  enplif 
ment,  entered  the  mine  on  the  monia^rf 
his  death,  wilfully,  failed  and  negled»(  M 
prevent  Fulton  from  entering  the  Bine  ti 
work  therein  before  the  dangerous  gaacs  kd 
been  removed  and  the  conditions  in  tke  va 
rendered  safe,  said  Fulton  not  beisg  th* 
and  there  under  the  direction  of  the  ni* 
manager.  In  count  6  it  was  chaffed  tkl 
the  mining  company,  on  the  morning  of  ik 
accident,  had  knowledge  that  a  vslve  il* 
tachnient  of  a  certain  steam  pipe  iwd  ti 
conduct  steam  generated  for  the  purpoMrf 
running  a  ventilating  fan  in  the  nine  ki 
become  accidentally  broken  or  lost,  vkn* 
by  the  air  currents  in  the  mine  beesai^ 
structed  and  stopped,  and  a  large  fV* 
tity  of  dangerous  gas  was  permitted  lii^ 
cumulate  in'  the  mine  at  the  plan  skit 
Fulton  was  required  to  pass  and  to  sMk. 
And  it  was  further  chaiged  that,  ilthMl^ 
having  such  knowledge,  the  mining  etm^ 
wilfully  failed  and  neglected  to  orte  Ai 
withdrawal  of  Fulton  from  the  mill  ■>' 
prohibit  his  return  thereto  mtil  thHM^ 
ventilation  had  been  establislMd.  b«*' 
7  the  negligence  charged  was  that  thtak 
ing  company  permitted  Fulton  to  cikr  ttl 
mine  before  the  mine  examiner  had  tMri 
it  and  seen  that  the  air  enrrent  was  M* 
ing  in  proper  course  and  ia  praper 
11  ml  before  the  accumulation  of 
uas.  then  in  the  mine,  had  bei 
removed  therefrom.  In  eonat  H  *ft 
charged  that  the  mining  eompaay 
edge  that  accumulatioaa  of  fsas 
the  mine,  yet  it  wfitvXtj  falkd  m  ^ 
lected  to  place  a  oonapieuMH  maik  it  * 
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ce  in  the  mine  wtiere  acoumulatloTts  of 

eiisted^  as  a  notice  to  Fulton  and  other 
pbyec*  to  keep  out,  whereby  Fulton 
led  to  receive  the  statutory  notice  and 
rdng  of  the  e^ciatence  of  accumulated  gas, 
I  did  not  know  of  the  dangerous  condi- 
n  of  the  mine  when  be  proceeded  to  work 
and  near  the  place  in  the  mine  where 
h  dangerous  accumulation  of  gaa  exi?t«d. 
To  the  various  counts  the  defendant 
ided  the  general  issue.  The  case  was 
ice  tried  by  a  jury.     On   the  firat  trial, 

the  close  of  the  evidence  for  the  plain- 
\  the  jury  was  instructed  to  find  for 
» defendant.     This  judpnent  was  reversed 

the  circuit  court  of  appeals  for  the  aev- 
Ui  circuit.  68  L.R.A.  US,  m  C.  G.  A,  247, 
S  Fbd*  193.  The  second  trial  resulted  in 
verdict  for  the  plaintiff  and  an  entry  of 
I  jnd^ent  which  is  here  assailed. 
On  the  trial  it  was  testified  that  the  sink- 
l  of  the  shaft  in  the  mine  where  Fulton 
A)d&  death  was  commenced  in  the  month 

April  or  May,  1900.  Fulton  worked  for 
Teral  months  afc  the  mine  before  the  ac- 
cent, at  flrat  assisting  in  sinkings  the 
lift  The  mine  is  what  is  known  as  a 
Df-wall  mine*  in  which,  it  was  testified, 
ofi^cuts  were  not  employed.  Crosscuts  are 
!ed  in  what  i»  known  m  a  room  and  pillar 
ine.  in  that  elaas  of  mines  parallel  en- 
ies  are  run,  and  after  proceeding  a  certain 
iit<ac€ — ^UBually  00  feet — a  road  is  cut 
mm,  connecting  the  parallel  entries,  to 
BTmit  of  a  circulation  of  air.  After  going 
iiother  60  feet  a  new  crosscut  is  made  and 
je  openings  of  the  prior  crosscut  are 
opped  up,  thus  carrying  the  circulation  of 
ir  to  the  new  cro^*«cut.  The  mine  in  quea- 
on  was  not  thns  intended  to  he  constructed, 
mn  the  bottom  of  the  main  or  hoist- 
kf  fthaft  towards  the  north,  south >  east, 
nd  west  radiated  four  main  headings  or 
Sfldways,  and  it  was  contemplated  to  cnn- 
tmct  a  circular  road  connecting  the  outer 
imIi  of  these  four  main  roads  so  as  to  cause 

complete  circulation  of  air  around  the 
line  and  through  the  *roadwaya.  About  300 
st  to  the  eastward  of  the  main  shaft  was 
itiutcd  an  air  or  ef*cnpenient  shaft.  At  the 
taie  oF  the  accident  the  roads  radiating 
<^iK  eastt  and  west  had  been  completed , 
at  the  circular  roadvvay  had  only  been 
twapleted  between  the  outer  edges  of  the 
^t  and  north  roads.  Gas  usually  made  its 
^Wencc  known  in  the  west  roadway  alter 
'Jing  50  or  60  feet  from  the  bottom  of  the 
i*in  shaft.  For  some  time  before  the  ac- 
i4nt  men  were  employed  at  or  near  the 
^i  of  this  road,  continuing  the  circular 
^  towards  the  northeast,  and  Fulton  per- 
^^ed  the  work  of  trncK  laying.  In  consc- 
ience of  the  noncompk'tion  of  the  circular 
^adway  and  the  absence  of  natural  ventila- 
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tion  in  the  west  roadway,  a  ventilating  fan 
was  used  to  force  air  through  air  bojces  to 
the  places  where  the  men  were  working  in 
that  road  way  f  "so  as  to  give  them  air  and 
keep  the  gasea  out.^'  Whilst  there  is  some 
conifusion  in  the  description  of  the  situation 
and  operation  of  the  ventilating  fan,  we 
take  it  that  it  was  as  follows-  The  far 
waa  situated  at  the  bottom  of  the  shafl 
and  was  operated  by  a  smaii  engine  in  close 
proximity  to  the  fan.  The  steam  to  work 
this  engine  was  earried  down  from  tba 
boilers  above,  the  steam  pipe  passing  dowii 
the  main  shaft  to  the  fan  engine  at  the  bot- 
tom. To  turn  on  the  steam  to  this  engin* 
and  set  it  in  motion  there  was  a  valve  con- 
trolled by  a  wheel.  There  was  another  valt^ 
by  which  the  accumulation  of  condensed 
water  could  be  let  o^  so  as  to  enable  the  ap- 
paratus to  be  reached  by  live  steam.  Thia 
valve  was  intended  also  to  be  moved  by  a 
wheeli  but  that  appliance  had  not  been  put 
on,  and  J  therefore,  in  order  to  turn  the  valve 
the  use  of  a  wrench  was  neces^^ary.  A  ' 
wrench  used  for  this  purpose  was  kept  near 
the  fan. 

The  mine  manager  stopped  the  fan  about 
4  o'clock  on  Saturday  afternoon.  On  the 
neit  day  (Sunday)  Fulton  and  the  i^^ne 
manager  descended  the  shaft  together.  The 
fan  had  not  started  when  they  reached  the 
bottom  of  the  shaft.  The  mine  manager  at- 
tempted to  start  the  fan,  but  could  not 
find  the  wrench,  and  there  was  a  delay  of 
a  minute  or  two  *  while  he  went  up  the  shaft  [€8} 
nnd  seen  red  a  wienclu  When  the  fan  was 
started  the  mine  examiner  and  several  other 
employees  who  had  descended  the  mine  just 
ahead  of  Fnlton  and  the  mine  manager  were 
with  the  latter  in  the  immediate  vicinity  of 
the  fan.  At  that  time,  as  testified  to  by  the 
mine  manafjcrs  he  believed  there  was  gas  In 
the  west  roadway.  Soon  after  the  starting 
of  the  fan  Fulton  and  a  helper  proceeded 
along  the  west  roadway  with  pit  lamps- 
naked  lights — <in  their  caps,  pushing  a  car 
loaded  with  track  material.  In  a  few  min- 
utes the  explosion  occurred  which  caused 
the  death  of  Fulton  and  seriously  injured 
I  he  helper.  There  vvas  contradictory  evi- 
dence as  to  the  instructions  given  by  the 
mine  manager  to  Fulton  at  the  time  be 
^tartcrd  into  the  west  roadway.  One  version 
\vas  that  Fulton  was  told  to  wait  awhile, 
until  an  examination  had  been  made  by 
the  mine  manager  with  a  safety  lamp.  An- 
other version  implied  from  the  evidence  was 
T}ijit  Fulton^  entirely  of  his  own  volition^  s 
proceeded  to  the  place  where  he  waj  injured  j 
and  still  another  hypothesis  was  that 
Fulton  was  directed  to  proceed  with  the 
uork  without  any  caution.  At  the  time  of 
the  explosion  the  mine  manager,  mine  ex- 
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aminer,  and  others  were  in  the  south  road- 
way. 

After  the  entry  of  judgment  the  cause 
was  brought  direct  to  this  court  on  the 
ground  that  a  constitutional  right  was 
claimed  in  the  court  below  and  denied. 

The  errors  assigned  which  have  been  ar- 
gued at  bar  present  for  consideration  the  fol- 
lowing questions: 

First,  the  constitutionality  of  the  Illinois 
mining  act  of  1899,  upon  which  this  action 
was   founded. 

Second,  the  correctness  of  instructions  to 
the  jury  on  the  subject  of  the  proximate 
cause  of  the  accident  in  the  event  Fulton 
went  into  the  west  roadway  by  direction  of 
the  mine  manager. 

Third,  the  correctness  of  a  refusal  to  in- 
struct the  jury  to  return  a  verdict  for 
the  defendant  if  they  found  that  "Fulton, 
at  the  time  he  was  killed,  was  engaged  in 
a-  wilful  act  which  endangered  the  lives 
or  health  of  persons  working  in  the  mine 
[60]*with  him  or  the  security  of  the  mine  or  its 
machinery,  and  that  such  wilful  act  on  his 
part  contributed  to  his  death." 

Fourth,  the  correctness  of  a  refusal  to 
instruct  the  jury  that,  if  the  death  of  Ful- 
ton resulted  in  part  from  his  reckless  dis- 
regard of  consequences,  in  view  of  his 
own  surroundings,  the  plaintiff  could  not 
recover. 

Fiftli,  the  correctness  of  the  overruling 
of  motions  to  strike  out  the  2d  and  3d 
counts  of  the  declaration,  and  of  the  refusal 
to  instruct  the  jury  that  no  recovery  could 
be  had  on  these  counts,  because  no  evi- 
dence had  been  introduced  to  support  the 
same. 

Sixth,  the  correctness  of  the  refusal  to 
give  the  following  instructions: 

"If  you  believe  from  the  evidence  that 
tlie  decedent,  Fulton,  just  before  the  time 
of  his  death,  entered  the  mine  to  work 
therein  under  the  direction  of  the  mine 
manager,  Wilson,  then  you  are  directed  to 
find  the  defendant  'not  guilty,'  even  though 
you  may  further  believe  from  the  evidence 
that  all  the  conditions  of  the  mine  had 
not  been  made  safe  at  such  time,  as  charged 
in  the  declaration." 

Seventh,  the  correctness  of  the  overrul- 
ing of  a  motion  to  strike  out  the  5th  count 
of  the  declaration,  and  in  refusing  to  in- 
struct the  jury  that  no  recovery  could  be 
had  under  said  count,  because  no  basis  exist- 
ed in  the  evidence  for  the  asserted  liabil- 
ity. 

Kighth.  the  correctness  of  the  overruling 
of  a  motion  to  strike  out  the  6th  count  of 
the  declaration  and  a  request  for  an  instruc- 
tion that  no  evidence  had  been  introduced 
of  any  neglect  as  to  the  fan  or  machinery 
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whereby  the  air  currents  of  ths  mine  \mm 
obstructed  and  stopped. 

Before  considering  thess  alleged  cmn^ 
however,  we  must  diaposs  of  a  motios  ti 
dismiss.  It  la  urged  that  ss  tbe  dlnet  i^ 
peal  to  this  court  rests  alone  upon  tk  » 
sertion  of  the  xepugnaney  of  the  IUibbb 
mining  act  to  the  Constitution  of  the  Ciifr 
ed  States,  and  as  the  elmim  of  lepiyMcy 
is  alone  based  upon  certain  proviiMW  if 
that  act  providing  for  licensing  'mine  wm^ 
agers  and  examiners,  defining  their  dotift 
and  compelling  mine  owners  to  employ  odj 
licensed  managers  and  ezaminen,  the  writ 
of  error  should  be  dismissed,  beeaue  tksi 
is  ground  broad  enough  to  sustain  the  jti^ 
ment  wholly  irrespective  of  the 
of  the  Illinois  act  just  referred  to, 
asserted  to  be  repugnant  to  the  OoutitatiN 
of  the  United  States.  This  propositioi  s 
based  upon  the  contention  that  the  U 
count  of  the  declaration  ehargei  a  firii- 
tion  of  duty  imposed  by  the  statute  din4r 
upon  the  mine  owner,  irrespective  of  the » 
quirements  of  the  statute  as  to  lieeseeda- 
ployees.  But  issue  is  taken  on  behalf  rf 
the  plaintiff  in  error  in  respeet  to  the  ev- 
rectness  of  this  contention,  and  it  is  iBMi 
that  the  1st  count  is  open  to  the  tame  ^ 
jcctions  which  are  urged  afsinst  the 
We  think  the  motion  to  dismiss  k 
merit,  because  there  is  color  for  the  coito- 
tion  as  to  the  uneonstituUoaalitj  «f  thi 
statute,  as  well  in  respeet  to  the  M  ■ 
to  the  other  counts  of  the  deelantiai. 

We  come,  then,  to  consider  tbe  int » 
signed  error,  viz.,  the  constitntioMlit|r  if 
the  Illinois  mining  act  approved  April  II 
1899,  in  force  July  1,  1899,  entitlai  'H 
Act  to  Revise  the  Laws  in  RelatiM  liM 
Mines  and  Subjecta  Relating  Theitfea  ^ 
Providing  for  the  Health  sad  Saft^  «f  Ar 
sons  Employed  Therein."  111.  Rev.  M 
chap.  93. 

It  is  conceded  that  the  statute  !■  fMifti 
has  been  authoritatiTely  intcrpielid  If  At 
supreme  court  of  Illinois  as  iaipoahf  if 
on  mine  owners  responsibility  fbr  thi  1^ 
faults  of  mine  managers  and  miM  en^ 
ers. — employees  who  are  leqniisd  If  At 
statute  to  be  selected  by  the  mina  §*■■ 
from  those  holding  licenaos  bsaai  If  ^ 
state  mining  board  created  bj  the  ikt* 
And  it  is  an  alleged  inoompatibO^r  ^ 
tween  such  responsibility  of  the  bIm  f*^ 
er  and  the  obligation  impoeed  w^m  ^ 
mine  owner  to  employ  only  peiasaa  W0^ 
by  the  state,  and  the  nature  aai  ^ 
acter  of  the  duties  whiA  the  atetiii  1^  ^ 
poses  upon  them,  upon  wUA  ia  bairf  ^  i 
asserted  repugnancy  of  the  statilikil^ 
14th  Amendment. 

"Section  29  of  article  4  of  thtUBMliC 
stitution  of  1870  is  as  foUows: 
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^t  sbAll  be  the  d\itf  of  the  general  aa- 
•inbly  to  paas  su<;h  laws  as  znaj  be  neces- 
^rj  for  the  protection  of  operative  minora 
f  pforlding  for  ventilation  when  the  a^me 
imj  be  required  and  tbe  coos  true  tion  of  ea- 
apement  i hafts,  with  such  other  appliances 
i  itukj  secure  safety  in  all  coat  mines,  and 
3  provide  lor  the  enforcement  of  said  lawa 
f  such  penaltiea  and  pujiiahments  as  may 
e  deemed  proper.** 

In  carrying  out  this  consUtutional  re- 
uiremcnt  the  general  ns^emhly  of  IMinoia 
m,  from  time  to  time^  le^slated  for  the 
rotection  of  miners.  The  act  of  1809, 
ert  assailed  as  repugnant  to  the  Constitu- 
iOD  of  the  United  Stiitea,  aa  said  by  the 
cmrt  of  appeals  for  the  seventh  circuit  (QS 
i.B.A.  168,  66  a  C  A.  247,  133  Fed.  197), 
rew  out  of  the  deal  re  '*that  every  precau- 
imi  should  be  taken  against  the  unuaual 
amrds  and  dangers  incident  to  the  inhabit- 
acy  of  minea.  It  was  intended,  and  in- 
ended  rightly »  to  protect  with  all  known 
xfiedienta  every  person  whoae  occupation 
equired  him  to  lahor  in  these  subterranean 
ooms  and  roadway  a,  *^ 

The  act  is  lengthy,  covering  47  pages  of 
rint  in  the  appendix  to  ooe  of  the  briefs. 
D  suhitanee  it  created  a  state  mining  hoard, 
ath&rized  that  body  to  examine  candidates 
3r  the  position  of  state  inapector  of  mines, 
bd  to  certify  the  names  of  the  anccessful 
wididates  to  the  governor,  in  whom  was 
Mtsd  the  power  of  appointment.  Moreover, 
bi  itatute  fixed  the  qualifications  of  mine 
iiutgers^  hoisting  engineers,  and  mine  ex- 
mioeri,  required  candidates  for  such  posi- 
icnw  to  be  examined  by  the  state  board,  and 
wtificatea  to  be  furnished  to  those  found 
smpetentf  and  made  It  unlawful  in  the 
petition  of  a  coal  mine  to  employ  or  suffer 
ny  person,  other  than  one  poa  a  easing  the 
roper  oertificate,  to  serve  as  a  mine  man- 
ger, hoisting  engineer,  or  mine  examiner, 
action  16  prescribed  in  detail  the  duties  of 
m  manage ra  and  miners;  §  17  set  forth 
It  duties  of  hoiatin|!^  engineers?;  ainl  by 
18  the  duties  of  mine  examiners  are  pre- 
dbed.  Interspersed,  *ho we vt*rT  throughout 
«  remainder  bf  the  act,  arc  founds  in  sec- 
3Bft  relating  to  the  auhjeet  of  ventilation, 
iwder  and  blast,  pliice  of  refuge,  etc.*  re- 
ureraent'S  to  be  observed  in  effect  supple- 
eating  the  sei^tiona  preacribing  in  detail 
«  duties  to  be  performed  by  the  employees 
NiYB  mentioned.     We  think  the  omission!^ 

duty  charged  in  the  various  counts  in 
«  declaration  are  embrneed  in  those  iti 
nns  laid  upon  the  mine  manager  or  mine 
iioiner.  Oonstdcring  this  act,  the  aupreme 
irt  of  Illinois,  in  Henriettti  Coa!  Co,  v.  Mar- 
ii221  DL  460,  77  N.  E.  903.  first  commented 
^^  the  deciaions  in  Dnrkin  v,  Kingston 
il  Co.  171  Pa.  193,  20  L.R:A.  809,  m  Am. 


St.  Rep.  801,  33  Atl.  237,  and  Williams  ▼• 
Thacker  Coal  &  Coke  Co.  44  W.  Va,  599, 
40  L.R.A.  S12,  30  S.  E,  107,  which  eases  dealt 
with  statu  tea  which,  in  their  general  pur- 
pose, were  similar  to  the  Illinois  act.  The 
Illinois  court  declined,  however,  to  hold,  aa 
was  done  in  the  easea  referred  to,  that,  where 
a  statute  directly  imposed  duties  upon  a  mine 
manager,  the  negligence  of  such  mine  man- 
ager could  not  be  imputed  to  the  own^r, 
and,  indeed,  that  the  owner  could  not  be 
made  responaible  for  the  act  of  anch  em- 
ployee without  causing  the  statute  to  be 
unconstitutional.  The  Illinois  court  express- 
ly held  that,  under  the  Illinois  mining  act, 
n  mine  manager  and  mine  examiner  were 
vice  principals  of  tbe  owner,  and  were  en- 
gaged in  the  performance  of  duties  which 
the  owner  could  not  delegate  to  others  in 
such  manner  as  to  relieve  himaeif  from  re- 
sponsibility. Observing  that,  in  a  number 
of  its  former  decisions,  the  Illinois  court 
had  ttfiBumed  the  law  to  mean  what  it  ex- 
pressly decided  in  the  Henrietta  Case  it  did 
mean,  viz.,  that,  in  respect  to  the  duties  de- 
volved upon  the  mine  manager  and  mine 
estaminer,  those  persona  stood  for  the  mine 
owner  and  were  viee  principals,  performing 
those  duties.    The  court  said: 

'^The  fact  that  the  proprietor,  if  he  em* 
ploys  men  to  act  in  these  capacitiea,  fa  re- 
quired to  employ  those  who  have  obtained 
the  certificate  from  the  atate  mining  board, 
is  without  fiignifi canoe.  The  purpoae  of  that 
provision  watj  &q  far  as  possible,  to  guard 
against  the  posaibility  of  the  proprietor  em- 
ploying *  incompetent,  intemperate,  ncgligent|[73] 
or  disreputable  persons,  and  not  to  enable 
the  operator  to  shift  to  his  employees  hia 
responsibility  for  the  management  of  the 
mine. 

**The  object  of  the  mining  act^  as  we  gath- 
er from  ita  various  provisions,  is  to  protect, 
ao  far  as  legislative  enactment  may,  the 
health  and  persons  of  men  employed  in  the 
ininea  of  the  state  while  they  are  in  the 
mines.  The  principal  measures  prescribed 
for  this  purpose  require  the  exercise  of 
ijreater  precaution  and  care  on  the  part  of 
the  mine  owner  for  the  safety  of  the  miners 
than  was  required  by  the  common  law.  To 
hold  that  he  may  shift  his  liability  to  any 
person  employed  by  him  as  examiner  or 
manager  who  holds  the  certificate  of  the 
stfite  mining  board  la  to  lessen  his  responsi- 
l>ilities,  and  defeat,  in  great  part,  the  bo- 
nefirent  purposes  of  the  act.  To  hold  bim 
!]able  for  a  wilful  violation  of  the  act.  or  a  ^ 
wilful  failure  to  comply  with  ita  provi>]ona 
on  the  part  of  his  examiner  or  manager,  ii 
to  give  force  and  effect  to  the  atfttute  ac* 
cording  to  the  intent  of  ita  makers,  and  to 
prolong  the  lives  and  promote  the  safety 
and  well  heing  of  tbe  minera*" 
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Accepting  this  interpretation  of  the  Tlli- 
noia  statute,  and  in  view  of  the  ruling  in 
Consolidated  Coal  Co.  v.  Seniger,  179  111. 
370.  374,  375,  53  N.  E.  733,  that  it  is  not 
obligatory  upon  a  mine  owner  to  select  a 
particular  individual,  or  to  retain  one  when 
selected,  if  found  incompetent,  we  think  the 
act  is  not  repugnant  to  the  14th  Amend- 
ment in  any  particular.  In  legal  effect,  du- 
ties are  imposed  upon  the  mine  owner,  cus- 
tomarily performed  for  him  by  certain  em- 
ployees,—duties  which  substantially  relate 
to  the  furnishing  of  a  reasonably  safe  place 
for  the  workmen.  The  subject  was  one  pe- 
culiarly within  the  police  power  of  the  state, 
and  the  enactment  of  the  regulations  count- 
ed upon  we  think  was  an  appropriate  exer- 
cise of  such  power.  The  use  and  enjoyment 
of  mining  property  being  subject  to  the  rea- 
sonable exercise  of  the  police  power  of  the 
state,  certainly  the  rights,  privileges,  and 
immunities  of  a  mine  owner  as  a  citizen  of 
the  United  States  were  not  invaded  by  the 
[74] regulations  in  question,  and  the  •imposition 
of  liability  upon  the  owner  for  the  violation 
of  such  regulations,  being  an  appropriate 
exercise  of  the  police  power,  was  not  want- 
ing in  due  process.  And  even  although  the 
liability  imposed  upon  the  mine  owner  to  re- 
spond in  damages  for  the  wilful  failure 
of  the  mine  manager  and  mine  ex- 
aminer to  comply  with  the  require- 
ments of  the  statute  was  not  in  har- 
mony with  the  principles  of  the  common 
law  applicable  to  the  relation  of  master  and 
servant,  it  being  competent  for  the  state  to 
change  and  modify  those  principles  in  accord 
with  its  conceptions  of  public  policy,  we 
cannot  infer  that  the  selection  of  mine  own- 
ers as  a  class  upon  which  to  impose  the  lia- 
bility in  question  was  purely  arbitrary  and 
without  reason.  And  the  views  just  ex- 
pressed also  adequately  dispose  of  the  con- 
tention that,  by  the  statute,  the  mine  owner 
was  denied  the  equal  protection  of  the  laws. 

The  asserted  error  next  to  be  considered 
relates  to  instructions  to  the  jury  oa  the 
subject  of  the  proximate  cause  of  the  acci- 
dent in  the  event  Fulton  went  into  the  west 
roadway  by  direction  of  the  mine  manager. 
In  the  course  of  the  charge  to  the  jury  the 
court  said: 

"If  you  believe  from  the  evidence  that 
Wilson,  the  mine  manager,  directed  Fulton 
to  go  into  the  west  roadway,  and  that  said 
Fulton  did  so  in  obedience  to  such  order. 
and  such  order  was  the  proximate  cause  of 
Fulton's  death,  without  the  giving  of  which 
Fultoii  would  not  have  born  killed,  then  the 
jury  is  instructed  that  the  plaintiff  cannot 
recover  in  this  case,  and  the  verdict  should 
be  for  tlio  ilofend:int.  You  will  note  there 
that  it  follow-*,  if  you  believe  that  this  in- 
struction, if  there  was  one,  to  Fulton,  was 
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the  proximate  cause  of  his  death,  note  thtt 
in  passing  upon  that  question  you  ranit  ^ 
terminate  whether,  first,  if  there  «ii  gv 
there  at  that  time;  and  whether,  if  tkm 
was,  that  was  or  was  not  the  prosMti 
cause  of  his  death.  Now,  hy  proximate  cum 
is  meant  efficient  cause.  In  other  wordii  if 
the  gas  had  not  been  there,  would  his  dntk 
have  followe<f  ?  And  was  gas  being  thm 
necessary  to  his  death  ?  Or  was  the  iiitiw- 
tion,  if  there  was  *one  there,  wilfully  mdiigtn 
him  there,  the  thing  which  caused  his  deitk; 
which  was  the  greater  cause?  That  ii  a 
question  of  fact  for  you  to  determine. 


"I  said  it  was  for  them  to  determine  vbt 
was  the  proximate  cause  if  there  wai  u 
order  for  this  deceased  to  go  into  tke  Mine. 
or  whether  it  was  the  gas  being  there.  Let 
the  instruction  be  what  I  stated  now.  tk 
last  time;   that  covers  it." 

It^is  contended  that  the  effect  of  the  M- 
nitions  of  proximate  cause,  made  u  abovt 
was  to  hopelessly  confuse  the  jury.  WUk 
it  must  be  conceded  that  the  iBstrwCiM 
was  greatly  wanting  in  clearness,  jet  «t 
think  no  prejudicial  error  was  eommittii 
Looking  at  the  criticized  instmetioM  in  «- 
nection  with  the  context  of  the  chiife,  it  ii 
clear  that  it  was  understood  hy  all  u  im- 
porting that  the  mining  company  wh  il 
fault  for  the  existence  of  the  acnnnhK' 
gas,  resulting  in  the  explosion  wbiek  cuirf 
the  death  of  Fulton,  since  to  hare  altoii' 
the  gas  to  accumulate  was  a  dimgsri  ^ 
the  positive  duty  towards  Fulton  iapoirf 
by  the  statute.  Now,  conceding  thst  th 
mine  manager  ordered  Fulton  into  tke  «^ 
roadway,  and  conceding,  further,  thst  hA 
order  of  the  manager  was  one  of  tke  av* 
of  the  accident,  for  which  no  recotiry  cN^ 
be  had  because  not  counted  on  in  tiM  ^ 
laration,  what  follows?  Simply  tUi.  tki* 
two  concurring  causes  eontribuied  to  l^ 
death  of  Fulton,— one,  the  order  of  tke  M* 
manager,  for  which  recorery  eonld  m*  ** 
had  under  the  declaration,  and  tkt  ^• 
the  neglect  by  the  mine  owner  to  pvfM* 
his  statutory  duty  to  prevent  tke  a*^" 
lation  of  the  dangerous  gnnaa  wkiek  W* 
the  accident.  But.  beenune  one  if  ^ 
efficient  causes,  the  order  of  the  mSm  ai^ 
ager,  under  the  pleadings,  did  BOtgiwri** 
a  right  of  recovery,  it  did  not  fblfcw  ^ 
therefore  the  owner  waa  abaolred  ffi»  * 
sponsibility  for  the  cause  of  the  ittH^ 
for  which  he  was  liable.  Washingt«t^ 
R.  Co.  T.  Hickey.  166  U.  S.  ttl,  41  L  » 
1101,  17  Sup.  Ct.  Rep.  661. 

We  next  consider  two  uiUMtii*'  ^ 
That  the  trial  court  erred  in  veftHhff**^ 
struct  the  jury  to  return  n  vwdklft'^ 
defendant  if  they  found  that  Nta^ 
time  he  waa  kilMt  WM  a^gfnd  fa  •  ^^ 
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m  of  the  staiut«  whieli  contributed  to  Ms 
ttb;  thut  ii,  the  doing  of  il  wilful  act 
lucL  endangered  hk  life  and  the  lives  or 
dth  of  peffi^jtii  working  in  the  mine  with 
m,  and  which  jeopurdked  the  s^curitjr  of 
e  QLJue  or  its  machinery;  and,  b.  That  the 
Eft  also  erred  in  refuaing  to  instruct  that 
iht  death  of  Fulton  result^^  in  part  from 
i  reekkas  disregard  of  coaaequencea  in 
ew  of  hia  known  surroundings^  the  plain- 
f  could  not  recover. 

Leaving  out  of  view  the  coutention  that 
»  first  requested  inatruction  was  rightly 
ifuwd  becauee  too  geoeraU  and  bearing  in 
imd  that  in  an  action  to  recover  daraaget 
Oder  the  Illinois  mining  net  a  mine  owner 
I  deprived  of  the  defense  of  contributorj 
egligeaee  (Carterville  Coal  Co,  v,  Abbott, 
§1  m.  495,  502,  503,  &5  N.  E.  131),  and  aa^ 
umiag  tbat  the  refused  inBtruction  might 
ropirly  have  been  given  if  the  tendency  of 
ht  p«jof  justified  it,  we  think  the  inatrue- 
m  wag  rightly  refused »  because  we  are  of 
pbioD  that  there  was  no  evidence  tending 
0  *bow  the  d^ing  by  Fulton  of  a  wilful  act 
( the  eh&racter  contemplated  by  the  stat- 
ic^ or  a  reckless  disregard  by  him  of  hts 
«iMinal  safety.  While  the  evidence  might 
av«  jnatified  the  Inference  that  Fulton,  be- 
Dre  entering  the  west  roadway,  knew  that 
t  hsd  not  been  cleared  of  gaa,  yet  it  caji- 
ot  be  inferred  that  Fulton  and  his  helper 
iiipccted  that  gaa  had  so  permeated  the 
otiwty  as  to  render  it  perilous  to  life  to 
D  to  the  point  where  the  explc»ion  oc- 
WTtd.  The  jury  had  been  instructed  that 
We  could  be  no  recovery  if  the  proof  ea- 
iblisbed  the  contention  of  the  mining  com- 
any  that  FuHon  entered  the  port  of  the 
i^U  m  which  he  was  killed  against  or  con- 
tftry  to  caution  given  biro  by  the  mine 
^inager*  and,  if  Fulton  was  permitted  to 
atn  the  west  roadway  without  caution,  it 
i  iDipossibler  on  this  record,  to  infer  that 
^  jury  would  have  been  justified  in  find^ 
ig  that  it  was  obvious  that  feo  enter  the 
"^al  roadway  was  so  hazardous  as  to  give 
Jpport  to  the  conclusion  that  Fulton  wil- 
^y  md  reckleasily  went  to  his  destruijtion. 
*lt  is  asserted  that  the  court  erred  in  rc- 
i*ing  to  give  the  following  instructions; 
''If  you  believe  from  the  evidence  that  the 
Cedent  Fulton,  just  before  the  time  of  his 
'Hh^  entered  the  mine  to  work  therein  un- 
'  the  direction  of  the  mine  manaj^er,  Wil- 
^t  then  you  are  directpd  to  find  the  de- 
adant,  *not  guilty,'  even  though  you  may 
tber  believe  from  the  evidence  that  all 
^  conditio na  of  the  mine  had  not  been 
4e  eafe  at  aueh  time,  as  charged  in  the 
slaration," 

Dh«  requested  charge  was  based  upon  the 
t  paragraph  of  that  portion  of  S  1^  (b)  of 
^  Dlinoia  mining  act,  dealing  with  the 
5   U.    8. 
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dutiei  of  mine  examiners,  reading  as  fot> 

lows: 

"To  post  danger  notices,  (b)  When  work* 
ing  places  are  discovered  in  which  aocumu* 
lationa  of  gas,  or  recent  falls,  or  any  dan- 
gerous conditions  e^ist,  he  ahall  place  a  con- 
spieuoui  mark  thereat  as  notice  to  alt  men 
to  keep  out^  and  at  once  report  hii  Unding 
to  the  mine  manager. 

"No  one  shall  be  allowed  to  remain  in  any 
part  of  the  mine  through  which  gas  lu  being 
carried  into  the  ventilating  current,  nor  to 
enter  the  mine  to  work  therein,  except  un- 
der the  direction  of  the  mine  manager  un- 
til all  conditions  shall  have  been  Enad« 
safe." 

We  construe  this  provision  of  the  statutft 
as  relating  to  steps  to  W  taken  when  a 
mine  or  a  portion  thereof  is  discovered  to 
be  unsafe,  and  as  relating  to  the  necessary 
work  to  he  done  in  the  mine  under  the  im- 
mediate aupervision  and  direction  of  the 
mine  manager  to  remedy  the  unsafe  condi- 
tion. As,  however*  there  is  no  proof  tend* 
ing  to  show  that  Fulton,  in  entering  and 
working  in  the  mine,  c^me  under  any  of 
these  eonditionSj  we  think  the  instruction 
was  rightly  refused. 

The  remaining  asaignmenta  assert  the 
commission  of  error  by  the  trial  court  in 
overruJiug  motions  to  strike  out  the  2d,  3d, 
and  6th  counta  of  the  declaration,  and 
in  refusing  to  instruct  the  jury  that 
no  recovery  could  be  had  under  any 
of  those  counts^  because  no  evidence  had 
been  introduced  tending  to  establish  thp 
commission  of  the  particular  *acts  of  neg  [78] 
ligenoe  charged  in  those  eouTita.  Such 
counts,  as  we  have  seen,  related  to  the 
failure  to  construct  crosscuts  and  stop- 
pingi!  in  the  mine,  and  to  an  alleged  defect 
reaulting  from  the  absence  of  a  wheel,  and 
the  consequent  necessity  of  using  a  wrench 
for  the  purpose  of  opening  a  valve  to  allow 
condensed  steam  to  escape  as  a  prerequij^iite 
to  the  movement  of  the  ventilating  fan. 
W^e  are  constrained  to  the  cone  his  ion  that 
prejudicial  error  was  committed  in  these  par- 
ticulars. We  think  it  is  extremely  doubt^ 
ful  whether  there  was  any  evidence  in  the 
record  even  tending  to  establish  that>  in  fi 
long-wall  mine  of  the  character  of  the  one 
here  in  question^  crosscuts  and  stoppings 
thereof  were  easentiaL  But  be  this  aa  it 
may,  (^rt^in  iu  it  that  there  is  no  evidence 
whatever  in  the  reeora  tending  to  support 
the  claim  that  the  absence  of  crosscuts  and 
atoppings  in  the  mine  in  question  was  in 
any  wi^e  the  C4iuse  of  the  accumulations  of 
gas  or  the  retention  of  the  accumulated  gaa 
from  the  explosion  of  which  Fulton  was 
killed.  We  are  also  of  opinion  that  there 
WLiF?  nothing  in  the  evidence  which  would 
have    justified   the    inference   that   the   ab^ 
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sence  of  the  wheel  from  the  valye,  forming 
part  of  the  mechanism  to  operate  the  ven- 
tilating fan,  was  the  proximate  cause  of  the 
presence  of  the  gas  in  the  west  roadway 
where  Fulton  was  killed.  The  uncontra- 
dicted testimony  showed  that  but  a  very 
brief  interval,  a  minute  or  two,  elapsed  be- 
fore a  wrench  was  obtained,  and  the  dis- 
tance to  the  point  where  the  gas  had  accu- 
mulated precludes  the  possibility  of  saying 
that  the  evidence  tended  to  show  that  the 
absence  of  the  wheel  could  have  been  the 
proximate  cause  of  the  accident.  Under 
this  condition  of  things  we  find  it  impos- 
sible to  say  that  prejudicial  error  did  not 
result.  Maryland  use  of  Markley  v.  Bald- 
win, 112  U.  S.  490.  493,  28  L.  ed.  822,  823, 
6  Sup.  Ct.  Rep.  278.  And,  of  course,  in  a 
case  like  the  one  we  are  considering,  we 
cannot  maintain  the  verdict,  as  might  be 
done  in  a  criminal  case,  upon  a  general  ver- 
dict of  guilty  upon  all  the  counts  of  an  in- 
dictment. Goode  V.  United  States,  159  U.  S. 
663,  40  L.  ed.  297,  16  Sup.  Ct.  Rep.  130.  Xor 
does  §  57  of  the  Illinois  practice  act,  chap. 
[70]  110,  Rev.  Stat.  Illinois,  support  *the  conten- 
tion that  errors  of  the  character  of  those 
we  have  just  been  considering  must  be 
treated  as  not  prejudicial.  The  section  re- 
lied upon  is  as  follows: 

"Whenever  an  entire  verdict  shall  be  given 
on  several  counts,  the  same  shall  not  be 
set  aside  or  reversed  on  the  ground  of  any 
defective  coimt,  if  one  or  more  of  the  counts 
.     .     .     be  sufficient  to  sutain  the  verdict." 

This  section  has  been  held  not  to  relate 
to  counts  whioh  are  vitally  defective,  but  as 
only  providing  that  where  a  declaration 
consists  of  several  counts,  and  some  of  the 
counts  contain  defects  not  vital,  and  yet 
subject  to  be  assailed  by  demurrer,  a  party 
cannot  wait  until  after  the  close  of  the  evi- 
dence at  the  trial,  and.  a  fortiori,  after  ver- 
dict, and  then  for  the  first  time  question  the 
sufficiencv  of  the  count?.  Chicago  v.  Loner- 
gan.  106  ill.  518.  63  N.  E.  1018:  Consolidated 
Coal  Co.  V.  Sc'lioilH-r,  167  111.  539,  47  N.  E. 
1052.  This  statute,  of  course,  lends  no  sup- 
port to  the  contention  here  made  that 
where  a  jury  is  wroni: fully  permitted,  o\'er 
the  objection  of  the  opposing  party,  to  take 
into  consideration,  in  reaching  a  verdict, 
counts  of  a  declaration  which  have  not  Iwen 
supported  by  any  evidence,  and  where  it  is 
impossible  from  the  record  to  say  upon 
which  of  the  counts  of  the  declaration  the 
verdict  was  based,  that  the  judgment  en- 
tered under  such  circumat-anocs  can  l>e  sus- 
tained upon  the  theory  that  substantial 
rights  of  the  objecting  party  had  not  been 
invaded. 

The    judgment    of    the    Circuit    Court    is 
therefore  reversed,  and  the  case  remanded  to 
that   court   for  further  proceedings  consist- 
ent with  this  opinion. 
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*UNITED  STATES  EX  BEL.  WILUS  QJH 
WEST,  PIff.  in  Err^ 

V. 

ETHAN  A.  nTTCHCOCK. 

(See  S.  C.  Reporter's  ed.  80-86.) 

Indians— adoption    into    tribe— contiil  If 
Department  of  the  Interior. 

1.  A  regulation  of  the  Departmeit  of 
the  Interior  that  the  adoption  of  i  pan 
into  an  Indian  tribe  must  be  apprond  bj 
the  Indian  Office  to  be  valid  can  hirdlT  tc 
said  to  be  beyond  the  power  of  that  Dqnit* 
ment  to  adopt,  in  view  of  the  prorisioa  of 
U.  S.  Rev.  Stat,  f  463,  U.  S.  Conp.  Stit 
1901,  p.  262,  that  the  "Commisuoim  of 
Indian  Affairs  shall,  under  the  diicetioi  rf 
the  Secretary  of  the  Interior,  and  ipN- 
ably  to  such  regulations  as  the  Prendot 
may  prescribe,  have  the  management  of  lO 
Indian  affairs,  and  of  all  matters  ariiiflgoit 
of  the  Indian  relations." 

Mandamus — ^to     Secretary     of     btcriii- 
Indian  allotments. 

2.  The  Secretary  of  the  Interior  will 
not  be  compelled  by  mandamus  to  sppioif 
tne  relator's  selection,  as  an  adopted  mca- 
ber  of  the  Wichita  tribe,  of  eertais  lut 
out  of  those  ceded  to  the  United  Ststciby  , 
the  Wichita  and  affiliated  baadi  rf 
Indians,  under  the  agreement  of  Jm  i 
1891,  ratified  by  the  act  of  March  1  IM 
(38  Stat,  at  L.  876,  895-897,  chsp.  191). 
where  the  Secretary's  answer,  thoub  wt 
in  terms  denying  the  averments  of  ut  p 
tition  as  to  the  relator's  membership  istki 
tribe,  alleges  that  he  had,  on  a  ipccilf' 
date,  reached  and  announced  a  deeitioe  tkil 
such  relator  was  not  a  member  of  tki 
tribe,  and  therefore  was  not  entitled  to  tf 
allotment. 

[No.  IM.1 

Argued  January  30,  1007.    Decided  )biA 
4,  1907. 

IX  ERROR  to  the  Court  of  Appeals  ojtht 
District  of  Columbia  to  review  a  M' 
ment  which  aflirmed  a  judgment  of  tbf  Sr 
pre  me  Court  of  the  District,  denying  wvi^' 
mus  to  require  the  Secretary  of  the  laun* 
to  approve  the  selection  by  the  relator,  v 
an  adopted  member  of  the  Wichita  tift^ 
of  160  acres  of  land  out  of  the  lands  ffif^ 
to  the  United  States  by  those  Indiaaa  Af- 
firmed. • 

S(>e  same  case  below,  26  App.  Dl  C  fl^ 

The  facts  are  stated  in  the 


XoTG.— As  to  when  mandanvs  fa  |^  i 
proper  remedy — see  notes  to  L-nittd  Stil*  j 
ox  n>l.  International  Contracting  Co.  v-Jj* 
mont.  39  L.  ed.  U.  S.  160;  BTamij  f.8» 
man.  4  L.  ed.  V,  S.  263;  FlemiB|t  r.  ©<*«• 
:VL.R.A.  54:  Bunisville  Tump.  Oo.  t.  Wj 
3  LJi.A.  265:  State  ex  rel.  ChariHl«i.Ct 
C.  R.  Co.  V.  Whitesideo,  3  LJLA.  777;  ■* 
Ex  parte  Hum,  13  LJLA.  UQ. 


im. 


Ui^iTED  States  ks  iel.  West  ¥.  Hxtoeoock. 


UmAn.  Witliam  H.  Robeson  and  Sajntid 
L  Pultiuii  argued  the  cau^,  and,  with  Mr. 
^iltiim  C.  Shelleji^p  Med  a  brief  for  plait) - 
if  in  error : 

The  anawer  of  the  Secretary  muat  be 
dd  bj  the  court  to  be  an  admission  that 
be  averments  of  the  petition  as  to  the 
ioption  are  true. 

Creag«r  T.  Hooper,  83  Md.  490,  35  AtL 
5S;  People  ex  rei.  Sundcrlin  v.  Ovenshme^ 
I  How»  Pr.  164;  People  ex  reL  Hemstreet 
,  Oabb,  150  OL  155,  40  K  E.  319, 
In  so  far  as  it  is  consistent  with  the  pow- 
'  of  anperviaion  necessarily  vested  in  the 
>liti(a.l  brancbea  of  the  government,  the 
irbiis  Indian  tribea,  Within  their  own  ter- 
tory,  retain  the  right  to  regulate  and  con- 
^i  their  internal  affairs. 
ReSah  Quah,  31  Fed.  329;  United  States 

Kagama,  118  U-  S.  375,  30  L."  ed.  22B,  6 
up.  a.  Rep.  1100;  Earl  v.  Godley  (Earl  v. 
nUn]  42  Minn.  361,  7  L.R.A.  125,  18  Am, 
t.  Rep.  517,  44  N.  W.  254;  20  Opa.  Atty. 
m  71h  Sloan  v.  United  States,  95  Fed. 
IT;  Joiies  V.  Meeban^  175  U.  S.  1,  44  L.  ed, 
*,  2ft  Sup,  Ct.  Rep.  1 ;  Stephens  v,  Cherokee 
itian,  174  U,  S,  445,  43  L,  ed,  1041,  ID 
up,  Ct.  Rep,  722;  Turner  v.  Fiah,  28  Mi  as. 
»;  Nofir«  V.  United  States,  164  U,  S.  657, 
K,M3,  662,  41  L,  ed,  5SS-500»  17  Sup,  CL 
*p>  215;  United  States  v.  Rogera,  4  How. 
87,  U  L  ed,  1105;  Roff  v.  Bumey,  168  U. 
.218.  42  L.  ed.  442,  18  Sup.  Ct.'Rep.  60; 
^rien  v,  Bugbe^?,  46  Kan,  1,  26  Pae-  428; 
enecft  Nation  v.  Lehly,  55  Run,  83,  8  N.  Y. 
upp.  245. 

The  usages  and  customs  of  the  tribe  from 
me  immemorial  are  the  laws  of  the  tribe 
e^edhelesa,  and  are  as  binding  as  if  writ- 
-U.  and  require  only  to  be  averred  and 
i^Vffd  fts  other  facta. 
Tumer  V.  Fish,  supra. 
The  executive  officers  of  the  United  States 
^^rnin?!^  have  no  inherent  right  to  ait  in 
l^iDt.vc  upi^r  the  question  of  tribal  mein- 
^hipt  but  tiie  t''*l>e  itst^lf  ts  supreme  as 
^  Ihat  quest  inn*  as  ^t  is  admitted  in  linVe 
■^n  in  the  early  nisio*^y  ^f  America;  and 
'^h  right  of  supervision  frs  ^ay  now  he 
aimed  to  exist  must  exisi  aio^e  **¥  virtue 

socne  law  of  Conf;^resg  as  to  titat  i^^rtic- 
^f  tdbe,    or    some    treaty   between    ti>t 
'wand  the  United  States,  conferring  surh 
'thority.     In  the  absence  of  such  express  | 
J^tion  of  authority,  the  tribe  remains  i 
^'ereign. 

Stephens   v.   Cherokee   Nation,    174   U.   S. 
5,43  L.  ed.  1041,  19  Sup.  Ct.  Rep.  722. 
tested  rights  are  involved. 
Stephens   v.   Cherokee   Nation,   174   U.   S. 
I,  43  L.  ed.  1047,  19  Sup.  Ct.  Rep.  722. 
Assistant  Attorney  General  Campbell  and 

Fred  H.  Barclay  argued  the  cause,  and, 
5  U.  S. 


with  Mr.  Jesse  C.  Adklns^  filed  a  brief  for 
defendant  in  error: 

it  was  for  the  Secretary  to  determine 
whether  the  relator  was  an  adopted  mem* 
ber  of  the  tribe;  and»  of  course,  it  is  ete- 
mentary  law  that  when,  tn  auch  a  case,  the 
Secretary  has  determined  that  or  any  quei- 
tion  50  committed  to  him,  it  is  immaterial 
whether  his  determination  ii  right  or  wrong; 
that  is  a  matter  which  cannot  be  considered 
by  the  courts,  and  hi  a  decision  cannot  he 
reviewed  by  them. 

De  Cambra  v.  Rogers,  189  U,  S.  119,  122, 
47  L.  ed.  734,  735,  23  Sup.  Ct.  Rep.  519; 
United  States  ex  rel.  Riverside  Oil  Co.  v, 
Hiteheock.  100  U.  S.  316,  325,  47  L.  ed,  1074, 
1078,  23  Sup.  Ct,  Rep.  698. 

The  decision  of  the  eourt  of  appeals  in 
this  case,  that  the  duty  of  tlie  Secretary  of 
the  Interior  in  approving  or  disapproving 
the  selection  in  question  was  one  involving 
the  exercise  of  judgment  and  discretion,  is 
fully  supported  by  the  authorities. 

United  States  v.  Missouri,  K.  &  T  R,  Co. 
141  U.  S.  358,  375,  35  L,  ed,  766,  771,  12 
Sup,  Ct,  Rep,  13;  Wisconsin  C,  R.  Co,  w, 
Priee  County,  133  U.  S.  496,  511,  33  L,  ed. 
687.  694,  10  Sup,  Ct,  Rep.  341;  Runkle  V, 
United  States,  122  U.  S,  543.  5.57,  30  L.  ed, 
1107»  1171,  7  Sup,  a.  Rep,  U4L 

Mandamus  should  not  issue  in  cases  of 
doubtful  right,  but  only  when  the  legal 
right  of  the  party  to  that  which  he  de- 
mands has  been  clearly  established. 

Life  &  Fire  Ins,  Co,  v.  Wilson,  8  Pet,  201, 
302,  8  L.  ed.  949,  953;  Reeside  v.  Walker,  11 
How.  272,  2S9,  13  L.  ed.  fi93,  700, 

The  Indian  tribes  sustain  relations  of 
complete  dependency  toward  the  United 
States,  are  wards  of  the  government,  and 
are  subject  to  such  full  control  as  may  be 
prescribed  by  the  sovereign  guardian. 

Cherokee  Nation  v,  Georgia,  5  Pet.  1,  16, 
17,  8  L.  ed.  25,  30,  31;  United  States  v.  Ka- 
gnma.  118  U.  S.  375,  383-385,  30  L.  ed,  228, 
231,  6  Sup.  Ct.  Rep,  1109;  Choctaw  Nation 
V.  United  States,  119  U.  S.  1,  27,  30  L.  ed, 
306,  314,  7  Sup.  Ct.  Rep,  75 1  Cherokee  Na- 
tion V,  Southern  Kansaa  R.  Co.  135  U.  S. 
641,  653-655,  34  L.  ed.  295,  300,  301,  10  Sup. 
a.  Rep.  965;  Stephens  v,  Cherokee  Nation, 
174  U.  S.  445,  48&^S8,  43  L.  ed.  1041,  1066, 
1057,  19  Sup  Ct.  Rep.  722;  Lone  Wolf  v. 
'^^liteheoek,  187  U.  S,  553,  565-569,  47  L.  ed. 
2Q0,  306.  307,  23  Sup.  Ct.  Rep.  216. 

A  ^ur^inger  cannot  acquire  the  status  of 
a  triba'  Indian,  by  marriage  or  adoption, 
witnout  t^e  Federal  sanction. 

Siift  V.  McLaughlin,  19  Mont.  300,  48  Pac. 
2?4. 

Adoptions  by  the  Wichita  and  affiliated 
bands  of  Indian^i,  or  either  of  them,  are 
subject  to  approval  or  disapproval  by  the 
Secretary  of  the  Interior  under  the  juris - 
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diction  and  authority  expressly  conferred, 
and  the  duty  laid,  upon  him  by  law. 

United  States  v.  Macdaniel,  7  Pet.  1,  8 
L.  ed.  587;  Dastervignes  v.  United  States, 
58  C   C.  A.  346,  122  Fed.  30. 

The  now  long-oontinued  practice,  estab- 
lished by  the  evidence,  of  regulating  and 
controlling  these  Indian  adoptions,  pursu- 
ant to  the  executive  interpretation  of  the 
sections  of  the  Revised  Statutes  in  ques- 
tion, will  not  be  disturbed  by  the  courts 
unless  manifestly  erroneous. 

United  States  v.  Finnell,  185  U.  S.  236, 
243.  244,  46  L.  ed.  890,  893,  22  Sup.  a.  Rep. 
633;  Hawley  v.  Diller,  178  U.  S.  476,  488, 
44  L.  ed.  1157,  1161,  20  Sup.  a.  Rep.  986; 
United  States  v.  Johnston,  124  U.  S.  236, 
253,  31  L.  ed.  380.  396,  8  Sup.  a.  Rep.  446; 
United  States  v.  Moore,  95  U.  S.  760,  763,  24 
L.  ed.  588,  589;  United  States  ex  rel.  Wed- 
derburn  v.  Bliss,  12  App.  D.  C.  485. 

The  power  and  authority  to  determine 
what  persons  are  entitled  to  allotments  un- 
der article  2  of  the  agreement  must  neces- 
sarily rest  with  some  officer  or  tribunal; 
and,  in  the  absence  of  other  designation,  it 
follows  that  Congress  intended  the  exer- 
cise of  jurisdiction  to  that  end  by  the  tri- 
bunal or  authority  having  supervision  and 
control  of  the  Indians  and  their  affairs,  as 
well  as,  with  respect  to  the  disposition  of 
the  relinquished  lands,  by  the  authorities 
having  control  of  such  matters. 

Catholic  Bishop  v.  Gibbon,  158  U.  S.  155, 
167,  39  L.  ed.  931,  986,  15  Sup.  a.  Rep.  779; 
Indian  Allotments.  28  Land  Dec.  567. 

The  sale  and  disposition  of  the  public  do- 
main is  under  the  jurisdiction  of  the  Com- 
missioner of  the  General  Land  Office,  sub- 
ject to  the  direction  of  the  Secretary  of 
the  Interior. 

Knight  V.  United  Land  Asso.  142  U.  S. 
161,  177,  35  L.  ed.  974,  12  Sup.  a.  Rep.  258. 

The  selection  of  allotments  under  article 
2  of  the  agreement  is  not  complete  until 
"approved"  by  the  Secretary  of  the  Inte- 
rior. The  word  "approved,"  in  that  con- 
nection, confers  a  judicial  power  and  duty 
upon  that  officer. 

Wisconsin  C.  R.  Co.  v.  Price  County,  133 
U  S  496,  511,  513.  33  L.  ed.  687,  694.  695, 
10  Sup.  a.  Rep.  341 :  United  States  v.  Mis- 
souri. K.  &  T.  R.  Co.  141  U.  8.  358,  375, 
376,  35  L.  ed.  766,  771.  772,  12  Sup.  a.  Rep. 
13. 

In  making  these  regulations  the  Secretary 
of  the  Interior  was  acting  for  the  Presi- 
dent. 

Runkle  v.  United  SUtes,  122  U.  S.  643, 
557.  30  L.  ed.  1167,  1171,  7  Sup.  a.  Rep. 
1141. 

These  rules  and  regulations,  made  pursu- 
ant to  law,  have  the  force  and  effect  of  law, 
and  the  courts  take  judicial  notice  of  them. 
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United  States  v.  Eliason,  16  PM.  291.  IK, 
10L.ed.  968,  972;  Gratiot  y.  United  SUI^ 
4  How.  80,  117,  11  L.  ed.  8M,  fN)l;  Is  fvli 
Reed,  100  U.  S.  13,  22,  25  L.  ed.  538,  f»; 
Kurtz  V.  Moffitt,  115  U.  S.  503.  »  L  d 
462,  6  Sup.  Ct.  Rep.  148;  Caba  v.  UiiM 
States,  152  U.  S.  211,  221,  38  L.  ed.  415,41^ 
14  Sup.  Ct.  Rep.  513;  Boske  r.  Comiiioii. 
177  U.  S.  469,  467,  470,  44  L.  ed.  Btf.  Ml. 
850,  20  Sup.  Ct.  Rep.  701 ;  Coamos  Eiplom- 
tion  Co.  V.  Gray  Eagle  Oil  Co.  190  U.  8.  Hi. 
309,  47  L.  ed.  1064,  1070,  23  Snp.  Ct  Rcpi 
692;  21  Ops.  Atty.  Gen.  122;  United  Stata 
V.  Barrows,  1  Abb.  (U.  S.)  351.  Fed.  CkiSa 
14,529;  Low  y.  Hanson,  72  Me.  104. 

Mr.  Justice  Holmet  delivered  the  opiMi 
of  the  court: 

This  is  a  petition  for  mandamiu  to  it- 
quire  the  Secretary  of  the  Interior  to  ip- 
prove  the  selection  and  taking  of  100  *i 
by  the  relator  out  of  the  lands  ceded  to  tk 
United  States  by  the  WichiU  and  ailUiitf4 
bands  of  Indians,  under  an  agrecant  d 
June  4,  1891.  ratified  by  the  act  of  Qwpcn 
of  March  2,  1895,  chap.  188,  28  Stat  tt  L 
876,  895-897.  The  petition  alleges  thit  tk 
relator  is  a  white  man,  married  to  a  WkUti 
woman,  and  thereby  a  member  of  the  trik 
and  that  his  adoption  was  eonfirMi  u' 
recognized  in  various  ways  set  forth.  4 
the  second  article  of  the  agreement  u  put 
of  the  consideration,  tha  United  Stiia 
agreed  that  there  should  be  altotted  te  mA 
member  of  the  said  bands,  native  and  adopl- 
ed.  160  acres  out  of  the  said  lands.  U  It 
selected  by  the  members,  with  qnaliiestiNi 
not  in  question  here.  The  foorth  §M 
contains  provisions  as  to  the  title  to  alM- 
ments  when  they  **shall  have  been  mMd 
and  taken  as  aforesaid,  and  appmed  hj  tli 
Secretary  of  the  Interior."  After  a  dni*^ 
rer  to  the  petition,  which  waa  ovemM  |tf 
App.  D.  C.  333),  the  Secretary  uannnlA- 
leging  that  he  had  examined  and  9tmU/M 
the  application  of  the  relator,  and  •■  Mf 
3,  1001,  had  reached  and  aBBOOMid  a  ^ 
cision  that  the  relator  waa  not  "a  ■vk* 
of  the  tribe,  and  therenpon  had  ^nkdtkt 
application.  The  relator  nMyved  for  •  f 
emptory  mandamus,  which  waa  doMl  ^ 
filed  a  demurrer,  which  WM  uuiinlrfi  ^ 
thereupon  pleaded  that  the  SeenCniydKi^ 
by  the  decision  alleged,  deeide  ttet  th  » 
lator  was  not  a  member  of  the  trfta  tf' 
for  that  reason  deny  him  the 
Issue  waa  joined  and  erldeneo 

after  a  hearing  judgment  WM  

respondent  and  the  petition  dinriHidi  1^ 
judgment  waa  afBrmed  on  appeal  (fli  i|^ 
D.  C.  290),  and  ti  the  caM  wm  In^ 
to  this  court  lae  neo  Imn  an  ^ 
raised  by  the  plea,  turn  dOBWiar  It  thi* 
swer,  and  the  aotioB  far  a  pmumaltmf^ 
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i  li  firgued  tliAt  the  answer  admiti  the 
smients  of  the  petition,  m  ifc  does  not 
ij  thesi  in  terms^  and  that  therefore  it 
ist  he  taken  tbat  ther«  was  no  question 
i^mmg  the  relator's  membershjp  for  the 
pretATj  to  deeidc  His  *  identity  was  not 
iputed,  nor,  it  la  said,  the  acta  of  adoption 
It  took  place  long  before  the  relator  ap- 
ed to  have  his  selection  approved,  and, 
erefore,  the  Secretary's  duty  was  merely 
misteriaK  to  carry  out  the  mandate  of  the 
t.  Bat  the  admission,  at  most^  is  only  the 
mission  implied  by  a  plea  of  estoppel  by 
dgment.  In  truth  it  hardly  goes  so  far  as 
«t;  for  when  a  party  says  that  he  is  the 
opet  person  to  decide  the  question  raised, 
d  that  he  has  decided  it  against  the  par- 

tiiaittg  it,  he  hardly  can  be  said  to  admit 

lit  bis  decision  was  wrong. 

Tbe  approval  of  the  Sec^retary,  required 

th^  agreement,  must  inelude,  aa  one  of 
I  elements*  the  recognition  of  the  appli- 
uI'b  right.  If  ft  mere  outsider  were  to 
ike  4  claim,  it  would  have  to  be  reje<!ted 
^  fiomeone^  and  the  Secretary  is  the  natu- 
I  \i  not  the  only,  person  to  do  U,    No  list 

authentic  determination  of  the  parties 
ititled  is   referred  to  by   the  agreement, 

*s  to  narrow  the  Secretary's  diity  to 
enti fiction  or  questions  of  descent  !n  case 

subsequent  death.  The  right  is  conferred 
WQ  the  members  of  the  bands,  but  the  as- 
rUinment   of  membership  is  left   wholly 

Itrge,  No  criteria  of  adoption  are  stated. 
I»e  Secretary  must  have  authority  to  de- 
k  Da  membership  in  a  doubtful  case,  and, 

h^  has  it  in  any  ca?e,  he  has  it  in  all. 
iitbertnore,  as  his  decision  is  not  a  matter 

inv  particular  form,  his  answer  aaying 
i4t  k  haa  decided  the  case  is  enough;  for 
tn  if  he  had  not  decided  it  before,  svich 
I  a.n«wer  would  announce  a  decision  suf- 
aentir  by  itself. 

But  the  answer  wag  not  confined  to  a  gen- 
*l  allegation  that  the  Secretary  bad  de- 
ied  the  case.  It  gave  the  date  of  the 
^ifiiciB,  and  the  relator,  under  his  plea,  put 
^  decision  in  evidence.  It  was  a  letter 
liich  seemed  to  admit  that  the  relator  had 
fn  adopted  by  the  Indians  as  a  member 

their  tribe,  but  assumed  that  the  adop- 
*fl  mtist  have  been  approved  by  the  Indian 
Ii<^  to  be  valid,  as  provided  by  a  regula- 
^B  of  that  Department.  The  relator  con- 
"da  that  the  validity  of  the  adoption  was 
Itatter  purely  of  •Indian  law  or  customi 
li  that  the  Department  could  not  take  it 
tier  control.  Probably  it  would  have  been 
fortunate  for  the  Indians  if  such  control 
■J  aot  been  exercised,  as  the  temptation 
*liite  men  to  go  through  an  Indian  mar- 
ge for  the  purpose  of  getting  Indian 
hi$  is  sufliciently  plain.  We  arc  di^^ posed 
think   that  authority  was  conferred  by 


the  general  words  of  the  statutes.  Eer. 
Stat.  II  441,  403,  U.  S.  Comp.  Stat.  1001, 
pp.  252,  262.  By  the  latter  section:  **The 
Commissioner  of  Indian  Affairs  6 hall ^  under 
the  direction  of  the  Secretary  of  the  In- 
terior, and  agreeably  to  such  regulations  a« 
the  President  may  prescribe,  have  the  man- 
agement of  all  Indian  affairs,  and  of  all 
matters  arising  out  of  Indian  relations.** 
We  should  hesitate  a  good  deal,  especially  in 
view  of  the  long -established  practice  of  the 
Department,  before  saying  that  this  lan^ 
guage  was  not  broad  enough  to  warrant  a 
regulation  ohviouslj"  made  for  the  welfare 
of  the  rather  helpless  people  concerned.  The 
power  of  Congress  is  not  doubted.  The  In- 
dians have  been  treated  as  wards  of  the 
nation.  Some  such  supervision  was  neces- 
sary, and  has  been  exercised.  In  the  ab- 
sence of  special  provisions,  naturally  it 
would  be  exercised  by  the  Indian  Depart- 
ment. 

However,  it  hardly  is  necessary  to  pass 
upon  that  point.  Although  the  answer  gave 
the  decision  a  date,  that  did  not  open  it  for 
consideration.  If  the  Secretary  had  authori- 
ty to  pass  on  the  relator's  right  to  select 
land,  his  jurisdiction  did  not  depend  upon 
his  decision  being  right.  By  alleging  that 
he  bad  denied  the  application  be  did  not  in- 
voke the  revision  of  hia  reasons  by  a  court, 
even  when  he  saw  0t  to  add  the  date.  He 
raised  no  question  of  law,  but  simply  stood 
on  his  authority  and  put  forward  bis  de- 
cision as  ftnalp  As  we  haYc  implied,  such 
an  answer  affirms  not  merely  the  past  but 
the  present  determination  of  the  answering 
tribunal,  and  must  be  assumed  to  be  based 
on  reasons  that  the  respondent  deems  ade- 
quate. Even  if  those  given  in  the  letter 
of  July  3,  1901.  bad  been  bad,  they  could 
not  be  taken  to  exhaust  the  Secretary's 
grounds.  He  has  not  disclosed  to  *tbe  court[SO] 
any  statement  of  those  grounds  purporting 
to  be  exhaustive  and  complete,  and  the 
court  (uinnot  make  an  inquisitton  into  bis 
mental  processes  to  see  whether  they  were 
correct.  See  De  Cambra  v,  Rogers.  18B  U. 
S.  119,  122,  47  L.  ed.  734,  735,  23  Sup.  Ct, 
Rep.  519. 

We  doubt  if  Congress  meant  to  open  an 
appeal  to  the  courts  in  all  cases  where  an 
applicant  is  dissatisfied.  Of  course  the 
promise  of  the  United  States  that  there 
shall  be  allotted  100  acres  to  each  member 
of  the  Wichita  band  may  be  said  to  confer 
nn  absolute  right  upon  every  actual  mem- 
ber of  the  band.  But  someone  must  decide 
who  the  members  are*  We  already  have 
expressed  the  opinion  that  the  primary  de- 
cision must  come  from  the  Secretary.  Thar© 
is  no  indication  of  an  intent  to  let  appli- 
cants go  farther.  There  are  insuperable 
di faculties  in  the  way  of  at  least  this  form 
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of  suit,  and  the  Department  of  tne  Interior 
generally  has  been  the  custodian  of  Indian 
rights. 
Judgment  affirmed. 


VUKO  PEROVICH,  Plff.  in  Err., 

7. 

UNITED  STATES. 
(See  S.  C.  Reporter's  ed.  88-92.) 

Trial — directing  verdict  in  criminal  case — 
proof  of  corpus  delicti. 

1.  The  trial  court  properly  refuses  to 
instruct  the  jury  to  bring  in  a  verdict  of  not 
guilty  in  a  homicide  case,  on  the  theory 
that  the  corpus  delicti  has  not  been  proved, 
although  there  was  no  witness  to  the  homi- 
cide, and  the  identification  of  a  partly 
burned  body  as  that  of  the  victim  was  not 
perfect,  where,  taking  all  the  circumstances 
together,  there  is  clearly  enough  evidence 
to  warrant  the  jury  in  finding  that  such 
body  was  that  of  the  deceased,  and  that  he 
had  been  killed  by  the  defendant. 
Evidence — voluntary  confessions. 

2.  The  deputy  ninrdhal  may  testify  as 
to  conversations  between  himself  and  the 
defendant  in  a  criminal  cast*  wliich  were  not 
induced  by  duress,  intimidation,  or  other 
improper  influences,  but  were  perfectly  vol- 
untary. 

Appeal— discretionary    decision — refusal    to 
appoint  interpreter. 

3.  The  refusal  to  appoint  an  interpreter 
when  the  defendant  in  a  criminal  case  is 
testifying  is  not  prejudicially  erroneous 
where  it  does  not  appear  from  the  answers 
made  by  the  witness  that  there  was  any 
abuse  of  the  discretionary  power  lodged  in 
the  trial  court. 

Trial — requested    instructions— emphasizing 
single  fact. 

4.  The  trial  court  is  not  required  to 
give  a  requested  instruction  in  a  criminal 
case  which  singles  out  and  emphasizes  an 
isolated  fact. 

[No.  405.] 

Submitted  January  21.  1907.    Decided  March 
11,  1907. 

IN  ERROR   to  the  District  Court  of  the 
United  States  for  the  Third  Division  of 
the  Territory  of  Alaska   to  review  a  con- 
viction   of    homicide.      AHirmed. 
The  facts  are  stated  in  the  opinion. 
No  counsel  for  plaintifT  in  error. 


Assistant  Attorney  General  Coolcj  cq^ 
mitted  the  cause  for  defendant  in  error.- 

An  admission  of  a  fact  not  in  itaelf  fa- 
volving  criminal  intent  is  not  to  be  njrtUi 
as  evidence  merely  because  it  may,  wkm 
taken  in  connection  with  other  facts,  tcii 
to  establish  guilt. 

People  V.  Velarde,  50  Cal.  457;  Stater. 
Red.  53  Iowa,  74,  4  N.  W.  831;  Vtofk  r. 
Parton.  49  Cal.  832;  Fergoson  v.  SUte,  SI 
Tex.  Crim.  Rep.  93,  19  S.  W.  901;  Ftapb 
V.  McCallam,  103  N.  Y.  596,  9  N.  E.  501 

Whether  or  not  the  appointment  of  a 
interpreter  is  necessary  is  within  the  aoni 
discretion  of  the  trial  court. 

Schall  V.  Eisner,  58  Ga.  190;  State  f.ft- 
verson,  78  Iowa,  653,  43  N.  W.  531 

It  is  not  the  law  that  the  eorpui  Mdi 
must  be  distinctly  proved,  either  bj  dinct 
evidence  of  the  fact  or  by  inspectioo  of  tk 
body,  because  that  would  eliminate  procf  of 
the  corpus  delicti  by  circumstantial  eridaet 

Com.  v.  Webster.  5  Gush.  295,  52  Am.  Dit 
711;  State  v.  Williams,  52  N.  a  (7  JcsH. 
L.)  446,  78  Am.  Dec.  248. 

The  fact  that  the  defendant  wu  kson 
to  be  near  the  place  of  the  crime  at  tk 
time  the  murder  is  supposed  to  have  hm 
committed  is  to  be  considered,  not  wptnle 
ly,  but  in  connection  with  the  other  M 
in  the  case. 

Scott  V.  Lloyd,  9  Pet.  418,  459,  9  L  ei 
178,  193;  Coffin  v.  United  SUtes,  162  U  i 
664,  675,  40  L.  ed.  1109,  1113,  16  Sn^  01 
Rep.  943. 
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Mr.   Justice  Brewer  delivered  thi  ^    \ 
ion  of  the  court: 

On   July    17,   1905,   Vuko   Ferovieh. 
plaintiff  in  error,  was  indicted  in  the 
ed  States  district  court  of  ^'■t*^, 
division,   for  the  murder  of  Jacob 
The  trial,  on  August  5,  1905,  rasaltsd  it  ■ 
verdict  of  "guilty  of  murder  in  the  ii^ 
degree,  and    that    he    suffer   dMth."  ^ 
tions  for  a  new  trial  and  arrest  of  jndl**' 
having  been  overruled,  he  was,  on  SoplMbtf 
15,  1905,  sentenced  to  be  hanged.   Toifrii' 
that  judgment  this  writ  of  error wasMrfi^ 
The  record  was  filed  in  this  eowt  oi  ftf 
tember  24,  1906.  and  on  applieatioB  tkea* 
was  advanced  for  hearing  ob  Junnxj  & 
1907.    No  counsel  appeared  for  plidrttf  k 
error  and  no  brief  was  or  has  beei  M  k 
his  behalf.    The  case  was  sabmUtcd  If  * 
government  on  its  brief.    Althongk  ■■i'' 
by  counsel  for  plaintiff  in  error,  «*  ^ 


Note. — On  the  proof  of  corptia  drlirti  in 
criminal  cases — see  notes  to  Bines  v.  State. 
68  L.R.A.  33,  and  Dimmick  v.  United  States, 
70  C.  C.  A.  156. 

On  the  admissibility  of  confessions  in  evi* 
den (»<^— see  notes  to  Hopt  v.  Utah.  28  L.  ed. 
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U.  S.  202,  and  Bram  v.  United 
L.  ed.  U.  S.  568. 

As  to  refusing  recpiested  instmrtfaw-^ 
note  to  International  ft  O.  N.  &  0^  ^ 
Keenan,  9  LJt.A.  70S. 


FCBOVICH  T.  UWITID  StATBH* 


trefuny  examiited  the  record  and  eonsid- 
red  tbe  aaaigameata  of  terror. 

Hie  teatimonj  in  tbe  c&ae  waa  circiim^ 
;Aiitt&L  No  witneBs  saw  the  killmg.  In- 
^ed,  the  irst  atid  pTmclpaL  question  is 
hether  there  was  a  batnicide.    Jaconi  wa^ 

fisherman,  living  alone  in  o  lo^  cabin 
ivered  by  a  tent^  about  midway  between 
aitbanks  and  Cbeoa,  a  distance  of  about 

miles  from  each  place^  On  October  28, 
304,  the  la^t  time  he  was  bbbu  alive,  he 
M  at  Fairbanks  between  1  and  2  o'clock 
1  tiie  aftemoon^  and  had  in  hia  possession 
iiTfTal  nuggets,  a  Yukon  gold  ring,  a  gold 
hain*  watch  charm,  and  some  money, 
art  of  which  he  deposited  in  a  bank.  In 
be  ^rly  morning  of  October  29  the  dogs  of 
he  dett^as^ed  were  heard  barking,  and  two 
hoti  from  a  gun  were  beard  in  the  direc- 
ioEL  of  hia  cabin.  On  that  day  about  noon 
me  who  tad  lieen  the  partner  of  Jacont 
LiTlTEd  at  his  camp  and  found  the  cabin  in 
ihieb  the  deceased  had  lived  partially  de- 
itmjed  by  fire  and  the  Are  attll  burning, 
n  the  rear  where  the  btmk  had  been  he  saw 
hi  back  |>art  of  a  head,  a  leg  bone,  and 
be  trunk  of  a  man.  The  bead  was  sunken 
in  tlie  chest.  While  the  cabin  waa  not  to- 
^11 J  destroyed,  it  was  burned  more  towards 
•he  back  where  the  bunk  had  been,  and  the 
[TODud  in  the  vicinity  of  the  bunk  was 
Aliarated  with  oiL  It  appea^red  that  Jaconi 
tid  in  his  cabin  about  one  and  one -half 
lillons  of  olive  oiL  On  that  day  or  the 
'Bit  ieveral  witnesses  were  at  the  cabin 
Dd  saw  *the  skull  and  the  other  parts  of 
lie  skeleton,  still   smoking,   and   the   bones 

>  burned  that  they  crumbled  to  pieces 
ben  touched.  Some  two  weeks  before  the 
re  the  defendant  had  said  to  a  witness 
lat  he  was  broke,  but  knew  where  he 
>uld  get  some  money  if  he  had  a  partner 

>  go  with  him,  as  there  was  a  man  who 
^ed  about  5  miles  from  Chena  who  had 
•00,  a  watch  and  chain,  a  ring  and  a  gun. 

n  October  15  he  was  at  the  cabin  of  Ja-  j 
•ni  about  daylight.  At  that  time  he  said  | 
'  the  former  partner  of  Jaconi,  when 
'ked  what  he  wanted,  that  he  was  travel - 
g  and  looking  for  a  job.  On  October  20 
fendant  and  a  witness  went  to  Chena 
id  on  their  way  stopped  at  the  cabin 
Jaconi.  After  leaving,  defendant  told 
tness  that  he  had  been  there  several 
Qes  before,  and  that  the  deceased  had  a 
I  of  money,  and  that  he  would  lick  him 
th  an  ax  some  day  and  throw  him  in 
■  water,  or  that  he  would  make  a  fire 
I  burn  everything  up.  On  October  28,  the 
'  on  which  Jaconi  was  last  seen,  the  de- 
iant  was  at  Fairbanks,  and  said  he  was 
\g  to  the   cabin  of  one  of  his   country - 

s  u.  s. 


men  to  see  if  he  could  find  anythitig  in  it. 
On  October  2fl,  between  half  past  3  and  I 
oVlock   in  the   afternoon,  he   arrived  at  a 
camp  about  20  miles  from  Chena.    He  had 
a  rifle  and  a  canvas  bag  in  his  posseasiou, 
a  Yukon  nnjr  and  a  gold  watch  and  chain,. 
He  made  different  and  contradictory  state* 
menta    about     the     watch*    On    November 
S    he   was  arrested,    having   in    his   posses - 
Bion   $5  and  a  gold   watch.     lie  said  that 
he  traded  a  nugget  chain  with  two  men  for 
a  sack  of  clothes  and  the  watch.     Later  a 
sack  of  clothes  was  found  where  he  had  left 
U-     He  said   that  he  and  his  partner  had 
made   the  chain,  and    that  he  bad   bought 
his  partner's    intereHt    in  it.     His    partner 
testified  that  they  owned  the  nugget  chain* 
and  that  it  had  never  been  out  of  his  pos- 
session after  it  was  made.    Several  of  these 
articles  and  others  found   in  possession   of 
the  defendant  were  identified  as  the  prop- 
erty  of   Jaconi,     Other  circum stances   of  a 
similar  nature  were  alao  shown  in  evidence. 
It   is   assigned   for  error  that   the  court 
overruled  a  motion  •to  instruct  the  jury  to [91] 
bring  In  a  verdict  of  not  guilty  for  the  rea- 
son that   the  corjyus  dtUcti  had   not    been 
proved.    .This  motion  ,wa8  made   after  the 
plaintiff   bad    rested,    and^    upon    its    being 
overruled,  the  defendant  proceeded  to  offer 
testimony.    The  motion  was  not  thereafter 
renewed*     Without  resting  upon  the  prop- 
osition   that    introducing    testimony    after 
such  a    motion    has    been    overruled    is    a 
waiver  of  any  exception  to  the  action  of  th« 
court   (Union  P,  R,  Co.  v.  Daniels   [Union 
P.  R.  Co,  V.  Snyder]   152  U.  S.  684,  3S  L. 
ed.   597,   14  Sup.  Ct.   Rep.  756;     Runkle   v* 
Uurnbam,   153   U.   S.  216,  38  L,  ed,   694.  14 
Sup.    Ct.    Rep.    837;    Hansen   v.   Boyd,    161 
U.  S.  307,  40  L.  ed.  746,  16  Sup.  Ct.  Rep. 
571),   we   are   of   the   opinion   that   neither 
at  that  time   nor   at   the  close  of   all   the 
testimony  would  the  court  have  been  justi- 
fied in  withdrawing  the  case  from  the  jury. 
While   it   is  true   there   was  no  witness  to 
the   homicide  and  the   identification  of   the 
body  found  in   the   cabin  was  not   perfect, 
owing  to  its  condition,  caused  by  fire,  yet, 
taking  all  the  circumstances  together,  there 
was  clearly  enough  to  warrant  the  jury  in 
finding  that  the  partially  burned  body  was 
that  of  Jaconi  and  that  he  had  been  killed 
by  the  defendant.     Upon  this  question  the 
tase  of  Com.  v.  Williams,  171  Mass.  461,  50 
N.  E.  1035,  is  closely  in  point  and  instructive. 
While  the  particular  facts  are  not  identical, 
the   character  and   scope  of   the   testimony 
are  substantially   the  same. 

Again,   it   is   alleged  that  there   was  er- 
ror in  overruling  a  motion  made  by  defend- 
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ant  to  strike  out  all  the  testimony  given  by 
a  deputy  marshal  of  conversations  between 
him  and  the  defendant.  As  these  conversa- 
tions were  not  induced  by  duress,  intimida- 
tion, or  other  improper  influences,  but  were 
perfectly  voluntary,  there  is  no  reason  why 
they  should  not  have  been  received. 

Other  matters  referred  to  in  the  assign- 
ment of  errors  require  but  slight  notice. 
One  is  that  the  court  erred  in  refusing  to 
appoint  an  interpreter  when  the  defendant 
was  testifying.  This  is  a  matter  largely 
resting  in  the  discretion  of  the  trial  court, 
and  it  does  not  appear  from  the  answers 
made  by  the  witness  that  there  was  any 
abuse  of  such  discretion. 

Error  is  also  alleged  in  refusing  an  in- 
[92]  st ruction  as  to  the  'evidence  necessary  to 
establish  the  corpus  delicti.  It  is  enough, 
in  answer  to  this  objection,  to  refer  to  the 
summary  of  the  testimony  we  have  already 
given,  and  to  note  the  fact  that  the  court 
instructed  that  the  evidence  must  be  such 
as  to  satisfy  the  jury  beyond  a  reasonable 
doubt. 

The  defense  asked  one  or  two  instme- 
tions,  such  as  this:  "The  fact  that  Jacob 
Jaconi  has  not  been  seen  since  the  28th  day 
of  October,  1904,  does  not  create  a  pre- 
sumption of  his  death."  Singling  out  a 
single  matter  and  emphasizing  it  by  special 
instruction  as  often  tends  to  mislead  as  to 
guide  a  jury.  Doubtless  the  isolated  fact 
that  .laconi  had  not  been  seen  would  not  of 
itself  establish  the  fact  of  his  death.  It  is 
only  a  circumstance  which,  taken  in  con- 
nection with  the  other  facts  in  the  case, 
tends  to  prove  the  death.  It  is  merely  one 
link  in  a  long  chain,  and  the  court  is  seldom 
called  upon  by  special  instructions  to  sin- 
gle out  any  single  link  in  a  chain,  and  af- 
firm either  its  strength  or  weakness.  Grand 
Trunk  R.  Co.  v.  Ives.  144  U.  S.  408,  433,  36 
L.  ed.  485,  494,  12  Sup.  Ct.  Rep.  679;  Rio 
Grande  Western  R.  Co.  v.  Leak,  163  U.  S. 
280,  288,  41  L.  ed.  160,  162,  16  Sup.  a.  Rep. 
1020. 

Objection  is  made  to  the  instruction  in 
reference  to  reasonable  doubt.  This  in- 
struction is  taken  from  the  charge  of  Chief 
Justice  Shaw  to  the  jury  in  Com.  v.  Web- 
ster, 5  Cush.  295,  320,  52  Am.  Dec.  711, 
and  that  case  has  been  cited  with  approval 
by  this  court.  Miles  v.  United  States,  103 
U.  S.  304,  312,  26  L.  ed.  481,  484. 
These  are  all  the  questions  which  we 
I  deem  it  necessary  to  notice,  and  while  we 

should  have  been  glad  to  have  had  the  as- 
sistance of  counsel  for  plaintiff  in  error,  yet 
we  are  satisfied  from  our  examination  of 
the  record  that  the  defendant  was  properly 
convicted,  and  the  judgment  is  affirmed. 
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V. 

STATE  OF  SOUTH  DAKOTA. 

(See  S.  C.  Reporter's  ed.  M-lOll 

Commerce— in  intozicAtiiiK  liqvoif— Ihm 
tax  on  tnvding  salegmeB— Witan  ut 
The  annual  license  charge  fHyoni 
by  a  stat^  law  upon  the  bnrtaeM  of  Kfi^ 
or  offering  for  sale  intoxicating  liqwrnwiO- 
in  the  state  by  any  traTeling  salesmii  «k 
solicits  orders  in  quantities  of  Ism  thu 
5  gallons  cannot  be,  regarded,  when  appliri 
to  interstate  transactions,  repqraiat  li 
the  commerce  clause  of  the  Federal  OoHli- 
tution,  in  view  of  the  provisions  of  tk 
Wilson  act  of  August  8,  1880  (28  StoL  it 
L.  313,  chap.  728,  U.  S.  Comp.  SUt  IM, 
p.  3177),  that  intoxicating  liquors  oahf 
mto  the  state  shall  be  as  completdv  sidff 
its  control  as  if  manufactured  tlieniiL 

[No.  149.] 

Argued     January     10,     11,    1007.    MM 
March  11,  1907. 

IN  ERROR  to  the  Supreme  Gbnrt  of  fk 
State  of  South  Dakota  to  review  s  jiir 
ment  which  affirmed  a  oonTietion  ia  theCSr 
cuit  Court  of  Potter  County,  in  that  ilMi. 
of  soliciting  orders  for  intoxieatiBg  KqMi 
without  having  paid  the  annual  Uobmc  f* 
imposed  by  the  law  of  the  state.    ASm'' 

See  same  case  below  (8.  D.)  101  H.  W. 
537. 

The  facts  are  stated  in  the  opiaioB. 

Mr.  Herbert  Jackson  argued  the  esMi  at 
filed  a  brief  for  plaintiff  in  error: 

Liquor  is  a  legitimate  aubject  of  M" 
state  commerce. 


Note.— On  peddlers  and  dnimmon  v  i^ 
lated  to  interstate  eommerce  see  ■0^J' 
Stockard  v.  Morgan,  46  L.  ed.  U.  &  TMiW 
Re  Spain,  14  L.R.A.  97. 

On  state  regulation  of  interstate  or  fJ^ 
eign  commerce  see  notes  to  Norfolk  k  w> 
R.  Co.  ▼.  Com.  IS  LJI.A.  107;  MeCta«* 
F.  Co.  ▼.  Citizens'  Tmat  ft  8arej^  OaM^ 
C.  A.  13;  and  Gloucester  Feny  06.  t.R*' 
sylvania,  29  I^  ed.  U.  S.  158. 

State  licenses  or  taxea  as  aflJBCtkf  jj; 
terstate  commerce— see  notes  to  MliAa 
V.  Meyerle,  9  L.R.A.  S66;  Anerkn  Mir 
ing  Co.  T.  Board  of  Agriculture,  U  LU 
179;  Gibbons  v.  Ogden,  6  L.  ed.  U.  &  ft 
Brown  ▼.  Maryland,  6  L.  ed.  U.  &  971:  v 
terman  v.  Western  U.  Tdeg.  Ob.  M  I»  * 
U.  S.  229;  Harmon  v.  Chiflafm  37  L  ii  ^ 
S.  217;  dcTeUnd,  Q  C  ftSt.  L.  B.0^« 
Backus,  38  L.  ed.  U.  &  1041;  Foetal  Ml 
Cable  Co.  T.  Adams,  39  L.  ed.  U.  &  311;  i» 
Pittsburg  ft  8.  Goal  Co.  t.  Baloa,  31  L» 
U.  S.  638. 

On  commerce  in  inUndeating  IJqjMW'J? 
notes  to  State  t.  Creeden,  7  LjU.  M 
State  ex  rel.  Coehraa  t.  WtatcHb  N  LU 
616;  and  Rhodea  ▼.  Iowa,  48  L.  oi  IL& 
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L&isy  T,  HftTdin,  135  U.  S.  100,  UO,  34 
L  ed,  128,  1S2,  3  Intera.  Com.  Hep.  36.  10 
Sup.  Ct,  R^p.  881 ;  Re  Rahrer  (WilkerBon  v. 
lahretj  140  U,  S.  545,  35  L.  ed.  572.  11  Sup. 
31  Eep*  865;  Rhodes  v.  Iowa,  170  U.  S. 
m,  414,  42  L.  ed  108S,  1092,  IS  Sup,  Ct. 
S«^  mi;  Bowman  v.  Chicago  &,  N.  W.  R. 
>>:  125  U.  8.  405,  31  L,  ed.  700,  1  Intera. 
a&m.  Rep.  823,  S  Sup.  Ct,  Rep,  a8»,  1062. 

Tke  statute  eoiEiplam&d  of  is  a  direct  in- 
^erciiee  witb  interstate  commerce* 

Bowman  v.  Cliica^o  &  N.  W.  R.  Co.  125 
[J.  S.  465,  524,  31  L.  ed.  700,  720,  I  Intt^rs. 
3oin.  Eep.  823,  8  Sup.  Ct.  Rep.  689,  10fl2; 
ftobbin*  V.  Taxing  District,  120  U.  S.  4B9- 
502,  30  tu  ed.  604  F!9D,  1  Inters.  Com.  Rep. 
15,  7  Sup.  Ct.  Rep.  592;  Cordon  v.  Maryiand, 
120  U.  S.  502,  500,  30  L.  ed.  899,  701 /l  In- 
tun.  Com.  Rop.  50,  7  Sup.  Ct,  Rep.  655; 
Brenuan  v,  Titusville,  153  U.  S,  289,  308, 
18  L  ed.  719,  725,  4  Inters,  Com.  Hep,  658, 
U  Sup,  Ct.  Rep.  820;  Caldwell  v.  North 
Ciirrjljii*^  ia7  U.  S.  022,  824,  47  L.  ed.  336, 
137,23  Sup.  Ct.  Rep.  229;  Norfolk  &  W.  R. 
Co.  V.  aims,  191  U.  S.  441,  451,  48  L-  ©d. 
£54,258.  24  Sup.  Ct.  Rep.  161;  Rhodes  v. 
Iowa.  170  U.  S.  412-438,  42  L.  ed.  108B^ 
1100,  IS  Sup.  Ct,  Rep.  664;  Vance  v.  W,  A. 
Vwiiercook  Co.  170  U.  S.  438,  468,  42  L.  ed. 
^ ion,  mi,  18  Sup.  Ct.  Rep.  674;  American 
Eip,  Co.  V.  Iowa,  190  U.  S.  133,  140,  49 
L.  Kd.  417.  423,   25  Sup.  Ct,   Rep.   182. 

WiA  the  regiilaikifi  imposed  bj  I  2834 
it  the  ReT^ised  Political  Code  of  South  Da- 
kott  A  t^x  on  interstate  commerce  T 

R'sbbins  V.  Taxing  Diatrict,  stipra ;  S.  D. 
W  Law3,  1001,  p.  248;  Caldwell  v.  North 
-iNitiB,  187  U.  S.  622,  633,  47  L.  ed.  336, 
^I'm  Sup!  Ct.  Rep.  229;  American  Exp, 
^>  r.  Iowa,  supra, 

Wt3  $  2S34  of  the  Revised  Political  Code 
^f  Sou^h  Dakota  a  police  re^iulation? 

Austin  V.  Tennessee,  179  U.  S.  343,  388. 
^l.  ed.  224,  243,  21  Sup.  Ct.  Rep.  132- 
^^ttierican  Exp,  Co.  v.  Iowa,  supra:  Cook  v. 
Wirshall  County,  190  U.  S.  261,  275,  49  L. 
^471.470,  25  Sup.  Ct.  Rep.  233;  Schollon- 
>^^T  V.  Pennsylvania  (Paul  v.  Pennavl- 
'inin  171  U.  S.  1-30,  43  L.  ed.  49-60/l8 
^  Ct.  Rep.  757. 

^  Aubrey  Lawrence  arguerl  the  cause. 
^l  with  Mr.  Philo  Hall,  filed  a  brief  for 
l*'fi?Biiant  in  error; 

Thf  law  is  a  licence  law.  and  not  a  tax 
iw 

'i  Am,  &  En^,  Enc.  Law,  2d  ed.  p.  223; 
I  Am.  k  En^r.  Enc.  Law,  2d  ed.  pp.  774, 
J^i  State  ex   re[.  Gri^by   v,   Beuchler,   10 

D   Lifl,  72  N    W    114. 

The  Jaw  h  one  within  the  police  powers 

the  state,  and  thus  subject  to  dilTerent 
iTp9  than  laws  concernini^  the  ordinary 
'fni^  of  commerce. 

Freund.  Pol.  Power,  I  10,  p.  7;  License 
)5  U.  S. 


Cases,  5  How.  523,  12  L.  ed.  285;  Sherlock 
V.  AUIng,  93  U.  S.  S9,  23  L.  ed.  819;  Fositer 
V.  Kansas,  112  U.  S.  201,  28  L.  ed,  020,  6 
Sup.  a.  Rep,  8,  97, 
The  soliciting  is  a  part  of  the  sale. 
Lang  V.  Lyndi,  4  L.R.A.  831,  38  Fed.  ISO; 
Brown  v.  Wieland,  116  Iowa,  711,  61  L,RA 
418,  80  N.  W.  17. 

Where  a  resident  citizen  engages  in  a 
general  business,  subject  to  a  particular  tax, 
the  act  levying  that  tax  or  Hcenge  is  not 
void  because  of  conflict  with  the  interstate 
commerce  act,  because  the  business  consiata 
in  negotiating  sales  between  residents  and 
nonresidenta. 

Ex  part^  Taylor,  58  Miss.  478,  38  Am, 
Rep,  336;  Bates  v.  Mobile,  46  Ala.  158;  Ma- 
son V.  Cumberland,  02  Md.  46!,  48  AtL  136; 
Washington  v.  McG^orge,  146  Pa.  248.  23 
Atl  222;  Ficklen  v.  Taxing  District.  145  U. 
S.  1,  36  L.  ed.  601,  4  Intera.  Com,  Rep.  79, 
12  Sup,  Ct,  Rep.  810, 

As  a  gi&neral  proposition  and  principla 
the  legislature  hns  the  power  to  impose  oc- 
cupation licenses  or  taxes. 

17  Am,  A  Eng.  Enc.  Law,  2d  ed.  p,  222; 
Bates  V.  Mobile;  Hasou  v.  Cumberland;  and 
Washington  v.  ^IcGeorge,— supra ;  7  Cyc. 
Law  &  Proc.  pp.  437^39;  Weathcimer  v, 
Weisman,  60  Kan.  753,  57  Pac.  969,  8  Kan. 
App.  75,  54  Pac.  332;  Wulllng  v.  Michigan, 
116  U,  S.  446,  29  L.  ed.  691,  6  Sup.  Ct,  Rep. 
454  J  Plumley  v.  Massachusetts,  155  U  S. 
471,  39  L.  ed.  227,  5  Inters.  Cora.  Rep,  590, 
15  Sup.  Ct  Rep.  15^;  Hopkins  v.  United 
States,  171  U,  S.  591,  43  L,  ed.  296,  19  Sup. 
Ct.  Rep.  40;  Cora,  v.  Gardner,  133  Pa,  2S4, 
7  L,R.A.  669,  19  Am.  St,  Rep.  645,  19  Atl, 
550;  State  ex  rel,  Henshall  v.  Ijudington,  33 
Wis.  107;  Scott  v.  Donald,  165  U,  8,  59. 
41  L.  ed.  632,  17  Sup,  Ct.  Rep.  265, 

In  order  to  render  a  law  unconstitution- 
al the  interference  with  the  interstate  com- 
merce clause  must  be  direct,  and  not  indi- 
rect. 

Hopkins   V,    United    States;    Sherlock    v, 
Allinf^;  and  Ficklen  v.  Taxing  District, — su-        ' 
pra;  Missouri,  K.  &  T.  R  C^,  v.  Haber,  189 
U,  S,  613,  42  L,  ed.  878,  18  Sup.  Ct.  Rep, 
488. 

In  order  to  declare  a  legislative  act  uncon- 
stitutional, it  must  be  clearly  and  plainly 
r^stablished  to  be  a  plain  and  palpable  violi- 
t  ion  of  the  Constitution, 

Plumley  v.  Mussnchusotts,  supra;  Powell 
V.   Pennsylvania,   127   U.   S.   678,   32   L,   ed.        . 
25.3,  8   Sup.  Ct.   Rep.   092,  1257;   Muglcr  v.        [ 
Kansas,  123  U.  S,  861.  31  L.  ed.  211,  3  Sup. 
Ct.  Rep.  273. 

Mr.  S,  M,  Howard  al^^n  argued  the  cause 
and  filed  a  brief  for  defendant  in  error: 

The  purpose  of  Congress  in  enacting  the 
Wilson  act  was  clearly  to  allow  the  stati^ 
laws  to  operate   upon    intoxicating   liquors 
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■hipped  into  one  state  from  another,  not- 
withstanding it  remains  in  the  original 
package. 

Re  Rahrer  (Wilkerson  t.  Rahrer)  140  U. 
S.  545,  35  L.  ed.  572,  11  Sup.  a.  Rep.  865; 
Rhodes  v.  Iowa,  170  U.  S.  412,  42  L.  ed.  1088, 
18  Sup.  Ct.  Rep.  664;  Vance  v.  W.  A.  Van- 
dercook  Co.  170  U.  6.  445,  42  L.  ed.  1103, 
18  Sup.  Ct.  Rep.  674;  Minneapolis  Brewing 
Co.  V.  McGillivray,  104  Fed.  258;  Re  Ber- 
gen, 115  Fed.  339;  Jervey  v.  The  Carolina, 
66  Fed.  i013;  Lottery  Case  (Champion  v. 
Ames)  188  U.  S.  361,  47  L.  ed.  503,  23  Sup. 
Ct.  Rep.  321;  Fred  Miller  Brewing  Co.  v. 
Stevens,  102  Iowa,  60,  71  N.  W.  186. 

No  new  powers  were  conferred  upon  the 
state  by  the  Wilson  act,  but  that  act  was 
simply  a  recognition  that  the  several  states 
always  had  possessed  and  always  had  re- 
tained this  power. 

Re  Rahrer  (Wilkerson  v.  Rahrer)  140  U. 
S.  564,  35  L.  ed.  577,  11  Sup.  a.  Rep.  865; 
Rhodes  v.  Iowa,  supra;  Ex  parte  Edgerton, 
59  Fed.  115;  Re  Langford,  4  Inters.  Com. 
Rep.  437,  57  Fed.  575;  Jervey  v.  The  Caro- 
lina, supra;  State  v.  Lord,  66  N.  H.  479,  29 
Atl.  556;  Corbin  v.  McConnell,  71  N.  H. 
352,  52  Atl.  447. 

The  importer  of  intoxicating  liquors  can 
sell  only  on  the  terms  prescribed  by  the 
local  statutes. 

Reymann  Browinfj  Co.  v.  Brister,  179  U. 
S.  455,  45  L.  ed.  274,  21  Sup.  Ct.  Rep.  201; 
Vance  v.  W.  A.  Vandcrcook  Co.  170  U.  S. 
438,  42  L.  ed.  1100,  18  Sup.  Ct.  Rep. 
674;  Re  Rahrer  and  Minneapolis  Brewing 
O).  V.  McCiillivray,  supra;  Indianapolis  v. 
Bieler,  138  Ind.  30,  36  N.  E.  857;  Com.  v. 
Calhane,  154  Mass.  110.  27  N.  E.  881;  Peo- 
ple V.  Voorhis,  131  Mich.  398,  91  N.  W.  624; 
State  V.  Bixman,  162  Mo.  1,  62  S.  W.  828; 
State  ▼.  Lord,  supra;  Equitable  Loan  A, 
Secur.  Co.  v.  Edwardsville,  143  Ala.  182, 
111  Am.  St.  Rep.  34,  38  So.  1016;  Pabst 
Brewing  Co.  v.  Crenshaw.  108  U.  S.  17,  49 
L.  ed.  925,  25  Sup.  Ct.  Rep.  552. 

The  statute  in  question  is  a  proper  exer- 
cisfi  of  the  police  power  of  the  states. 

Harrell  v.  Speed,  113  Tonn.  224,  1  L.R.A. 
(N.S.)  639,  106  Am.  St.  Rep.  814.  81  S.  W. 
840;  License  Cases,  5  How.  508,  509.  12  L. 
ed.  257.  258;  Re  Rahrer,  snpra;  State  ex 
rel.  Bartlett  v.  Fraser,  1  N.  D.  425,  3  Inters. 
Com.  Rep.  577,  48  N.  W.  343;  Rhocles  v. 
Iowa,  170  U.  S.  425,  42  L.  etl.  1005,  18  Sup. 
Ct.  Rep.  664;  License  Cases.  5  How  504.  12 
L.  ed.  256;  Bartemoyer  v.  Iowa.  18  Wall. 
129,  21  L.  ed.  920  •[  Boston  Beer  Co.  ▼. 
Massachusetts,  97  U.  S.  25.  24  L.  ed  980; 
Foster  v.  Kansas.  112  U.  S.  201,  28  L.  ed. 
629.  5  Sup.  Ct.  Rep.  8,  97;  Kidd  v.  Pearson, 
128  U.  S.  1,  32  L.  ed.  346,  2  Inters.  Com.  Rep. 
232.  9  Sup.  Ct.  Rep.  6;  Eilenbecker  v.  Dis- 
trict Court,  134  U.  S.  31,  33  L.  ed.  801,  10 
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Sup.  Ct.  Rep.  424;  Crowley  t. 
137  U.  6.  86,  34  L.  ed.  e20,  11  Sspi  a 
Rep.  13;  United  States  ex  r«L  Hoier  r. 
Ronan,  33  Fed.  117;  Gray  t.  CosDeeUeMi 
159  U.  S.  74,  40  L.  ed.  80,  15  Sap.  a  Rqi 
985;  Lioenae  Tax  Cases,  5  Wall.  402,  U  L 
ed.  497;  Miller  t.  Ammon,  145  U.  &  4II, 
36  L.  ed.  750,  12  Sup.  Ct.  Rep.  884;  &Bm 
V.  Tieman,  148  U.  S.  657,  87  L.  ed.  M.  U 
Sup.  Ct.  Rep.  721 ;  Reymaiiii  Brtwiig  (k 
▼.  Bristor,  92  Fed.  28;  Territory  ▼.  Oondl 
2  Ariz.  339,  16  Pae.  200;  Re  GiMntn.M 
Cal.  88,  10  Pac.  261;  Dennehy  v.  CUofih 
120  111.  627,  12  N.  E.  227;  Haggart  v.  StiU- 
in,  137  Ind.  43,  22  LJLA.  577,  35  N.  E.  NT: 
Thomasson  v.  State,  15  Ind.  449;  ODear 
State,  57  Ind.  31;  Mason  t.  LuKUte .  I 
Bush,  406;  State  v.  Boston  Qnb.  45  U 
Ann.  585,  20  L.ILA.  185,  12  So.  8H;  Stiti 
V.  Mattle,  48  La.  Ann.  728,  19  So.  748;  Id- 
ler ▼.  State,  11  Md.  525,  08  Am.  Dse. » 
Com.  T.  Fredericks,  119  ICass.  198;  On. 
V.  Bennett,  108  Mass.  27;  Oom.  v.  Mutiii 
108  Mass.  29,  note;  Com.  t.  Blsddml« 
24  Pick.  352 ;  Wolf  v.  Laasiiig,  53  WA. ». 
19  N.  W.  38;  Kitson  v.  Ann  Arbor.  SBlliGk 
325;  Rochester  t.  Upman,  19  Minn.  106.01 
78;  Winona  t.  Whipple,  24  Minn.  81;  Slifti 
▼.  Coke,  24  Minn.  247,  81  Am.  Bspi  M 
Pierce  t.  State,  13  N.  H.  636;  bisenoli  i 
Skinner,  1  Denio,  540;  Doberneck's  Appli» 
tion,  35  Pa.  L.  J.  476;  Boyle's  RetaU  U|« 
License,  190  Pa.  577,  45  UELA.  SQ8.  41  AtL 
1025;  SUte  v.  Peckham,  8  R.  L  M 
Charleston  v.  Ahrens,  4  Strobh.  L  Mli 
State  ▼.  Brennan,  2  S.  D.  384,  60  N.  W.flfc 
Territory  ex  rel.  McMahon  ▼.  OtSonff.  i 
Dak.  397,  3  L.R.A.  355,  41  N.  W.  7a;  B 
Point  T.  Vaughn,  I  Dak.  113,  48  K.  W.  IH; 
Minneapolis  Brewing  Oo.  t.  McGiffivH^ 
104  Fed.  258;  State  T.  Delamatcr  I&  W 
104  N.  W.  537;  Bancroft  t.  Dnmss.  tl  VL 
456;  State  ex  rel.  Henshall  ▼.  Ladii«Ml 
33  Wis.  107;  Tenney  v.  Lens,  16  Wb.M; 
Pabst  Brewing  Co.  v.  Crenshaw,  sopim;  NV 
ler  V.  Kansas,  123  U.  S.  628.  81  L  d.  M 
8  Sup.  Ct  Rep.  278;  People  t.  OMt^ 
211  111.  39,  71  N.  E.  874;  EqnHaUs  Um* 
Secur.  Co.  ▼.  Edwardsville  i 
Brennan,  supra;  State  ex  rel.  Giig^  * 
Buechler,  10  S.  D.  156,  72  N.  W.  Ill 

The  statute  in  question  is  a  UeoMi  M 
and  not  a  tax  or  revenue  law. 

17  Am.  k  Eng.  Enc.  Law,  2d  sd.  f  tt 
Straub  v.  Gordon.  27  Ark.  625;  Bi 
ATarshall.  64  Ala.  267;  Territory  v.OMib 
supra:  Henry  v.  State,  26  Ark.  8B:  8hii 
V  Doherty,  8  Idaho,  384,  28  PiM.  8SI:  M 
St.  LouM  y.  Wehning.  46  lU.  881;  IW» 
States  Distilling  Co.  v.  Chieago,  llf  A  M 
Thomasson  v.  State,  i  was  &■-  *•  ^^^ 
06  Ky.  166.  33  L.R.A.  i  ),  28  &  W.  4»:  tf* 
ler  V.  State,  supra;  ^onngUood  ▼.  I'M 
32  Mich.  406,  20  An.  BapL  6M:  Btali^ 
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iBk,  22  Miim.  S28;  State  ex  ml  Troll  t* 
[tiiKiG,  7B  Mo.  302;  Pleiiler  v.  State,  11 
kh.  fiflfl,  10  N.  W,  481 ;  People  ex  rel,  Eins- 
sW  r.  M11JT&7,  4  App.  Dtv.  185,  38  N.  Y. 
Qpp.  009;  Senior  v.  Ratterman,  44  Ohio 
t.  mi,  11  N.  E.  3E1 ;  Adler  v,  Whit  beck,  44 
hio  St.  63&,  9  N,  1,  672;  State  v.  Hipp,  38 
bio  St  225;  21  Am.  &  Eng.  Enc.  Law,  2d 
Lp.  774;  Indian  apol  is  v.  Bieler,  138  Ind.  30, 

I  K,  E,  857 ;  East  St,  Louis  ?.  School  Trus 
^  1D2  111.  4S9,  40  Am.  Rep.  606;  Society 
)r  gavinga  v.  Coit€,  6  Wall.  594,  18  L.  ed. 
J7:  Hamilton   Mfg.  Co.  v.   Massachtisett&t 

Wan,  032,  18  L.  ed.  904;  Provi- 
int  Inst.  X.  MassachuBetts^  0  Wall. 
11,  18  L,  ed.  007;  Pullman  Southern 
to  Co,  V.  Nolan,  22  Fed,  27G;  Goldamith  v. 
ItrntaTrille,  120  Ala.  182,  24  So.  509;  Cap- 
;i]  City  Water  Co.  v.   Board  of  Revenue, 

II  Ala,  303,  23  So.  970;  Bmch.  v.  Savannah, 
i  Ga.  Bm  I  Rome  v.  UleWilliaraB,  52  Ga. 
&h  Decker  v.  McGowan,  59  Ga.  805;  John- 
ton  T.  Macon,  €2  Ga.  C^5;  Mutual  Re»er?e 
"uad  lift  A8»o.  v.  Aygusta,  109  Ga,  73,  36 
L  E»  71 ;  Seottisb  Union  &  Nat.  Ins.  Co. 
.leniott,  109  Iowa,  600,  77  Am.  St.  Rep. 
4«,  80  N.  W,  066;  Re  Martin,  62  Kan.  638, 
4  Piws,  43;  Louisville  City  R.  C^.  v.  Louii- 
itle,  4  Bmh,  478;  Blanks  v.  Bastrop,  18 
4,  Ann.  534;  New  Orleans  v.  Lonisiaiitt 
Sit.  Bank  A  S.  D,  Co.  31  La.  Ann.  637 ; 
^intz  V.  Girardey,  31  La,  Ann,  381 ;  New 
Jrieij^  V.  Metropolitan  Loan  Say.  &  Pledge 
Uak,  31  La.  Ann.  310;  Walters  v.  Duke,  31 
a,  Ann.  068;  State  y,  Citiseens*  Bank,  62 
Jt  .4nn,  1086,  27  So.  700;  Municipality 
^^0,  2  V,  Dubois,  10  I^.  Ann.  .'iO;  State  v, 
Western  U.  Tekg.  Co.  73  Me.  518;  Com.  v. 
JiDcaifter  Sav.  Bank,  123  Mass.  403;  Orton 
■  Brown,  35  Miss.  420;  State  v.  Camp  Sing, 
&Mont.  128,  32  L.H.A.  635,  56  Am.  St.  Rep. 
51,44  Pac.  516:  Ex  parte  Cohn,  13  Nev. 
nt  State  V.  Adams  Exp.  Co.  3  Ohio  Dec, 
leprint,  326;  Baker  v,  Cincinnati,  11  Ohio 
^.  534;  Florida  C.  &  P.  R.  Co,  v,  Columbia, 

4  8.  C  206,  S3  S.  E.  408;  Howe  Mach.  Co, 
(kge,  0  Ba.'tt.  518;  State  v.  Crawford,  2 

tcid,  460;  Taylor  v.  Vineent,  12  Ix^a,  282, 
7  Am,  Rep.  33^:  Knoxville  &  0.  R.  Co.  v. 
Un-is.  99  Tenn.  684,  53  L.R.A.  921,  43  S, 
f.  115;  Ex  parte  ftrpcory,  1  Tex.  App.  753; 
'hrnnpaon  v.  State,  17  Tex.  .Vpp.  25,1:  Tex- 
1  8kg.  &  Ins.  Co.  V.  Stat^.  42  Tex.  636; 
iit^  ex  reL  nriKsby  v,  Buecliler,  10  S.  D. 
5fl,  72  N.  W.  114:  AnderBon  v.  Brewster. 
lOhio  St.  576,  9  N.  E.  683. 
Tlie  license  required  is  wn  nceupfltion  li- 
■Hjie.  and  therefore  a  part  of  th*>  internal 
iwhinery  of  the  state,  and  is  not  s^ibjeet 
i  the  oommeree  powers  /)f  Cfm^Tj-eas, 
Nathan  v,  Louisiana,  8  How.  73,  12  L.  ed, 
tt;  Paul  V,  Virginia,  8  Wnll.  184,  19  L. 
L  361 ;  State  Tonna^  Tax  Caspj*  fCox  v. 
5tt)  12  \Tari.  213,  224,  20  L.  ed.  373,  377  j 
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Ward  V,  Maryland,  12  Wall  428,  20  L.  ed. 
462;  Cook  y.  Pennsylvania,  97  U,  S.  669,  24 
L.  ed.  1016;  Wheeling,  P,  &  C.  Tranap.  Co.  v. 
Wheeling,  99  U.  S.  279,  25  L.  ed.  414;  Trade- 
Mark  Cases,  100  U.  8,  95,  25  L.  ed,  552; 
Kirtland  v,  Hotchkisa,  100  U.  S.  499,  25  U 
ed.  562;  Duer  v.  Small,  4  Blatehf,  267,  Fed. 
Cas.  No.  4,116;  United  Statee  v.  Steffens,  1ft 
Qff,  Gaz,  1000;  17  AnJ.  &  En^.  Enc,  Law, 
2d  ed,  p.  222;  21  Am,  &  Eng.  Enc,  Law, 
2d  ed.  p.  776;  State  t.  Delamater  (S.  J}.) 
104  N,  W.  537;  State  v,  Electzen,  8  N.  D. 
286,  78  N,  W.  984;  Elk  Point  v.  Vaughn,  1 
Dak.  115,  46  N.  W,  5T7;  Territory  v.  Web- 
ster, 6  Dak.  351,  40  N.  W.  535, 

Control  of  intoKieating  liquors  is  within 
the  police  power  of  the  state. 

Re  Rahrer  (Wilkeraon  v.  Rahrer)  140  U, 
S.  547,  35  L.  ed.  572,  II  Sup.  Ct.  Rep,  BQ5; 
License  Cases,  6  How.  508,  609,  12  L.  ed. 
257,  258;  State  v.  Delamater,  supra;  Crow- 
ley V.  Chriatenaeo,  137  U.  S.  86,  34  L.  ed. 
620,  11  Sup.  a.  Rep.  13;  United  Statea  ejc 
rel.  Hover  v.  Ronan,  33  Fed.  117;  Gray  v. 
Connecticut,  159  U.  S.  74,  40  L.  ed.  mi  15 
Sup.  Ct.  Rep.  085 ;  Licenie  Tax  Cases,  6  WalL 
462,  18  L.  ed.  497;  Miller  v.  Ammon,  146 
U.  S.  421,  30  L.  ed.  759,  12  Sup.  Ct.  Rep.  884; 
Giozza  V,  Tieman,  148  U.  S.  657,  37  L,  ed. 
699,  13  Sup.  Ct.  Rep.  721;  Kidd  v.  Pearaon, 
128  U.  S.  1,  32  L.  ed.  340,  2  Inters.  Cora. 
Rep,  232,  9  Sup.  Ct.  Rep.  6;  Reymann 
Brewing  Co.  ir.  Bristor,  92  Fed.  28 ;  Sherlock 
V.  Ailing,  93  U.  S.  99,  23  L,  ed,  819;  Mugler 
V.  Kansas,  123  U.  S.  662,  31  L.  ed,  210,  8 
Sup,  Ct.  Rep,  273;  Westheimer  v,  Weiaman, 
8  Kan.  App.  75,  54  Pac.  332;  Missouri,  K. 
A  T.  R,  Co.  V.  Haber,  169  U.  S.  613,  42  L.  ed. 
878,  IB  Sup.  Ct.  Rep.  468;  Foster  v.  Kansai, 
U2  U,  S.  201,  28  L.  ed,  629,  5  Sup.  Ct.  Rep. 
9,  97;  Black,  Intoxicating  Liquors,  |S  24- 
26,  pp.  31^35;  Thco.  Haram  Brewing  Co» 
^.  FoBB,  16  S.  D.  162,  91  N,  W.  6S4. 

Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

A  firm  established  in  St.  Paul,  Minnesota, 
which  waa  engaged  in  dealing  in  intoxicat- 
ing liquors,  employed  Delaroater,  the  plain- 
tiff in  error,  as  a  traveling  salesman.  As 
,'iueh  salesman  Delaroater,  in  the  state  of 
South  Dakota,  carried  on  the  business  of 
soliciting  orders  from  residents  of  that  stata 
for  the  purchase,  from  the  firm  in  St,  Paul, 
of  intoxicating  liquors  in  quantities  of  leaa 
than  5  gallons.  The  course  of  dealing  was 
thist  The  orders  were  procured  in  the  form 
of  proposal H  to  buy,  and  when  accepted  by 
the  firm  the  liquor  was  shipped  from  St. 
Paul  to  the  persons  in  South  Dakota  who 
made  the  proposal  a,  at  their  risk  and  cost, 
on  sixty  days'  credit.  At  the  time  Delama- 
ter  engaged  in  South  Dakota  in  the  busi- 
ness just  stated  the  law  of  that  state  jm- 
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posed  an  annual  license  churge  upon  "the 
business  of  selling  or  offering  for  sale"  in- 
toxicating liquors  within  the  state,  **by  any 
traveling  salesman  who  solicits  orders  by 
the  jug  or  bottle  in  lots  less  than  5  gal- 
lons." A  violation  of  the  statute  was  made 
a  misdemeanor  punishable  by  fine  or  im- 
prisonment, or  both,  in  the  discretion  of 
the  court.  Delamater,  not  having  paid  the 
license  charge,  was  prosecuted  under  the 
statute.  At  the  trial,  although  the  uncon- 
tradicted proof  established  the  carrying  on 
of  business  within  the  state,  as  above  men- 
tioned. Delamater  requested  a  binding  in- 
struction to  the  jury  in  his  favor,  on  the 
(97]ground  that  the  statute  did  not  apply,  'and 
if  it  did,  that  it  was  void  because  repugnant 
to  the  commerce  clause  of  the  Constitution 
of  the  United  States.  Exception  was  taken 
to  the  refusal  to  give  the  instruction.  The 
Federal  ground  was  reiterated  in  motions 
to  arrest  and  for  a  new  trial,  and  the  su- 
preme court  of  the  state,  to  which  the  cause 
was  taken,  in  affirming  the  judgment  of 
conviction,  expressly  considered  and  dis- 
po«%ed  of  such  Federal  ground.  104  N.  \V. 
537. 

All  the  assignments  of  error  involve  the 
proposition  that  the  state  statute,  as  con- 
strued and  applied  by  the  court  below,  is  re- 
pugnant to  the  commerce  clause  of  the  Con- 
stitution. It  is  manifest,  as  the  subject 
dealt  with  is  intoxicating  liquors,  that  the 
decision  of  the  cause  does  not  require  us 
to  determine  whether  the  ro>traints  which 
the  statute  imposes  would  be  a  direct  bur- 
den on  interstate  commerce  if  generally  ap- 
plied to  subjects  of  such  commerce,  but 
only  to  decide  whether  such  restraints  are  a 
direct  burden  on  interstate  commerce  in  in- 
toxicating liquors  as  regulated  by  Congress 
in  the  act  commonly  known  as  the  Wilson 
act.  26  Stat,  at  L.  313.  chap.  728,  U.  S. 
Comp.  Stat.  1901.  p.  3177.  For  this  reason 
we  at  once  put  out  of  view  decisions  of  this 
court,  which  are  referred  to  in  argument 
and  which  are  noted  in  the  margin,t  be- 
cause they  concerned  only  the  power  of  a 
state  to  deal  with  articles  of  interstate 
commerce  other  than  intoxicating  liquors, 
or  which,  if  concerning  intoxicating  liquors, 
related  to  controversies  oriprinating  before 
the  enactment  of  the  Wilson  law. 


The  general  power  of  the  states  to  flontnl 
and  regulate  the  business  of  dealing  m  or 
soliciting  proposals  within  their  bordm  for 
the  purchase  of  intoxicating  liquon  ii  h- 
yond  question.  With  the  ezistenee  of  tki 
general  power  we  are  *not,  therefor^  Mi-||N 
cemed.  We  are  henoe  called  iipon  osly  ti 
consider  whether  the  general  power  of  tk 
state  to  control  and  regulate  the  fi^ 
traffic  and  the  business  of  dealing  or  iSt 
iting  proposals  for  the  dealing  in  the  mm 
within  the  state  was  inoperative  ss  to  Hi 
particular  dealings  here  in  qnestloB,  h- 
cause  they  were  interstate  oonuMne,  ni 
therefore  could  not  be  subjected  to  the  tnj 
of  the  state  statute  without  eauivg  tkt 
statute  to  be  repugnant  to  the  tommam 
clause  of  the  Constitution  of  the  UM 
States. 

It  is  well  at  once  to  give  the  text  of  thi 
Wilson  act,  which  is  as  follows  (26  Stit  it 
L.  313,  chap.  728) : 

"That  all  fermented,  distilled,  or  olkff 
intoxicating  liquors  or  liquids  truip«tri 
into  any  state  or  territory  or  ruMUf 
therein  for  use,  consumption^  sale,  or  ittf- 
age  therein,  shall,  upon  arrival  in  mA  i 
state  or  territory,  be  subject  to  the  cpn* 
tion  and. effect  of  the  laws  of  sneh  tlito*  j 
territory  enacted  in  the  exercise  of  Hi  p- 
lice  powers,  to  the  same  extent  and  is  tfti 
same  manner  as  though  such  Ikpak  * 
liquors  had  been  produced  in  sneh  itite* 
territory,  and  shall  not  be  exempt  tkn- 
from  by  reason  of  being  introdnecd  tkaik 
in  original  packages  or  otherwise.'' 

It  is  settled  by  a  line  of  dedsioM  of  tkh 
court,  noted  in  the  maTgin;$  that  thi  f^ 


tRe  Rahrer  (Wilkerson  v.  Rahrer)  Ml^ 
S.  545,  35  L.  ed.  572,  11  Sup.  Ct.  Ber-M 
Rhodes  V.  Iowa,  170  U.  S.  412,  ttLf 
1088.  18  Sup.  Ct.  Rep.  604:  Vaneiv.W. 
A.  Vandercook  Co.  170  U.  S.  438,  41 L  ii 
1100,  18  Sup.  Ct.  Rep.  674;  Amcriculf 
Co.  V.  Iowa,  106  U.  S.  133,  49  L.  ed.  4n,f 
Sup.  Ct.  Rep.  182;  Adams  Exp.  Ooi.  t.  iiMi 
196  U.  S.  147.  49  L.  ed.  424.  2S  Sn^al^ 
185;  Pabst  Brewhig  Co.  ▼.  Cktwhiv,  m 
U.  S.  17.  49  L.  ed.  925.  25  8n^  a  1^ 
552;  Foppiano  v.  Speed,  IM  U.  &M* 
L.  ed.  288,  26  Sup.  Ct.  Ren.  1»;  Bmf 
T.  Southern  R.  Co.  203  U.  8L  270^  Ilk  A 
27  Sup.  Ct.  Rep.  104. 


tRobbins   v.    Taxing   ni«»triot.    120   U.   S. 
489,  30  L.  ed.  094,  1   Inters.  Com.  Rep.  45, 
7   Sup.  Ct.  Rep.  502;   Corson  v.  Maryland. 
120  U.  S.  502,  30  L.  e<l.  fiOO.  1  Inters.  Com. 
Rep.  50,  7  Sup.  Ct.  Rep.  r)r>5;  Ashor  v.  Tex-  | 
as.  128  IT.  S.  129.  ,^2  L.  o.l.  308.  2  Inters.  | 
Com.  Rep.  241.  0  Siip.  Ct.  Rep.  1;  Stouten-  , 
burgh  V.  Hennick.  129  IT.  S.  141.  32  L.  ed. 
637!  9  Sup.  Ct.  Rep.  2.">fi;    Tioisy  v.  Hardin. 
135  U.  S.  100.  34  L.  ed.  128,  3  Inters.  Com. 
Rep.   36,    10    Sup.   Ct.    Rep.    681;    Lyng    v. 
Michigan,   135  U.  S.   161,  34  L.  ed.  150,  S 


Inters.  Com.  Rep.  143,  10  Sun.  Ct  —^ 
Crutcher  v.  Kentucky,  141  17.  &!!.■• 
ed.  649.  11  Sup.  Ct.  Rep.  851;  BMM^ 
Titusville.  153  U.  S.  289,  38  L.  ol  M* 
Inters.  Com.  Rep.  658,  14  Snii.  Ot  li^lS 
Caldwell  v.  North  Carolina,  187  V.&9 
47  L.  ed.  336,  23  Snp.  Ct.  Rep.  20;  iMf: 
&  W.  R.  Co.  T.  Sims.  191  U.  8.  4«ll>^ 
ed.  254.  24  Sup.  a.  Rep.  151;  WmM^ 
Pennsylvania,  203  U.  8.  807,  ulii  M^' 
Sup.  a.  Rep.  160. 
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m  of  the  Wilsoti  act,  at  &  reflation  b^r 
mgF^ss  of  interstate  cxtmmercie,  was  to 
lov  tl]6  s  twites,  as  to  in  toxica  ting  liquors^ 
bn  the  aubjeet  of  auch  cotntneree,  to  ^xert 
npl^r  power  than  could  have  been  exer- 
lett  before  the  enactment  of  the  statute. 
I  other  words,  that  Congress,  aeduloue  to 
"erent  it^  exelusive  right  to  regulate  com- 
etw  from  interfering  with  the  power  of 
«  Btat^a  over  intoxicating  liquor,  by  the 
Hfon  act  adopted  a  special  rule  enabling 
i«  atates  to  extend  their  authority  as  to 
uh  liquor  shipped  'from  other  states  be- 
Kit  it  beca.me  com  mingled  with  the  maas 
f  cither  property  in  the  state  by  a  sale  in 
le  original  package  > 

The  proposition  relied  upon,  therefore, 
ten  considered  in  the  light  of  the  Wilson 
ct,  reduces  itself  to  this^  Albeit  the  state 
t  South  Dakotn  had  power  within  its  t^r- 
itoiy  to  prevent  the  sale  of  intoxicating 
^uors,  even  when  shipped  Into  that  state 
ram  other  stntt'^,  yet  South  Dakota  waft 
fwitiag  in  authority  to  prevent  or  regu- 
kte  the  carrying  on  within  its  borders  of 
be  business  of  soliciting  proptjaals  for  the 
urthase  of  liquori,  because  the  proposals 
r^Tt  to  be  consummated  outside  of  the 
to,  and  the  liquors  to  which  they  related 
nre  al^  outside  the  state.  This,  how- 
ffr,  but  comes  to  this :  That  the  power  ex- 
ited to  prevent  sales  of  liquor,  even  when 
<rot»|»ht  in  from  without  the  state,  and  yet 
bpe  was  no  authority  to  prevent  or  regu- 
itt  the  (^rryiug  on  of  the  accessory  busi- 
K^s  of  solicit  in  tf  orders  within  the  state. 
Lfiide.  k>w»^ver,  from  the  aTiomalous  situa- 
Km  k»  which  the  propoaitioo  thua  con  duces  s 
^  think  In  maintain  it  would  be  repu^ant 
0  the  plain  spirit  of  the  Wilson  act.  That 
*t,  as  we  have  sepn,  manifested  the  con- 
"ietion  of  Congress  that  control  by  the 
tites  ovpr  the  traffic  of  dealing  in  liquor 
rilMn  their  bordera  was  of  sued  irnpartance 
bat  it  was  wise  to  adopt  a  special  regnln- 
ion  of  interstate  commerce  on  the  subject. 
?l»en,  then,  for  the  carrying  out  of  this 
wpose,  the  regulation  expressly  provided 
hit  intoxicating  liquors  coming  into  a  state 
hould  be  a  a  completely  under  the  control 
f  ft  state  as  if  the  liquor  had  been  uianu 
Mtured  therein^  it  would  be,  we  think,  a 
^gard  of  the  pnrpofies  of  Confrreas  to 
flld  that  the  owner  of  intoxicnting  liqnora 
J  *me  state  can,  by  virtue  of  the  coniuiercf 
Itnie,  go  himself  or  send  his  a^ent  into 
Bdl  other  state,  there,  in  defiance  of  the 
l»  of  the  state,  to  carry  on  thn  bufiiiieas 
f  •eliciting  propoaala  for  the  purchase  of 
itosricatiuff  liquors, 

Pafesin;^  from  tbesie  general  considerations, 
't  as  briefly  more  particulflrly  notice  some 
^  the  ar^nients  relied  upon. 
Ai  we  have  stated  ^  decisions  of  this  court 
05  U.  S.  U.  S..  Book  51. 
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that  law  did  not  authorise  state  power  to 
attach  to  liquor  sliipped  from  one  state  into 
another  before  its  arrival  and  delivery  witli- 
in  the  state  to  which  destined-  From  thia 
it  is  insisted,  as  none  of  the  liquor  eovered 
by  the  proposals  in  this  case  tiad  arrived 
and  been  delivered  within  South  Dakota, 
the  power  of  the  state  did  not  attach  to  the 
carrying  on  of  the  business  of  soliciting  pro* 
posals,  for,  until  the  liquor  arrived  in  the 
state,  there  was  nothing  on  which  the  state 
authority  could  operate.  But  this  is  sim- 
ply to  misapprehend  and  misapply  the  casei 
and  to  miaconeeive  the  nature  of  the  act 
done  in  the  carrying  on  the  business  of  so- 
liciting proposals.  The  rulings  in  the  pre- 
vious casei  to  the  effect  that^  under  the 
Wilson  actj  state  authority  did  not  extend 
over  liquor  shipped  from  one  state  into  an- 
other until  arrival  and  delivery  to  the  con* 
signee  at  the  point  of  desHnationj  were  but 
a  recognitifin  of  the  fact  that  Congress  did 
not  intend,  in  adopting  the  Wilson  act,  even 
if  it  lawfully  could  have  done  so^  to  au- 
thorize one  state  to  exert  its  authority  in 
another  state  by  preventing  tJie  delivery  of 
liquor  embraced  by  transactions  made  in 
such  other  state.  The  proposition  here  re- 
lied on  is  widely  different^  since  it  is  that, 
deapite  the  WiUon  act,  the  state  of  South 
Dakota  was  without  power  to  regulate  or 
cf>ntrol  tiie  business  carried  on  in  South 
Dakota  of  soliciting  proposali  for  the  pur< 
chase  of  liquors,  because  the  proposals  re- 
in ted  to  liquor  situated  in  another  state. 
Hut  the  buaineas  of  soliciting  proposals  in 
South  Dakota  was  one  which  that  state  had 
a  right  to  regulate,  wholly  irrespective  of 
when  or  where  it  was  contemplated  the  pro- 
posals would  be  accepted  or  whence  the 
liquor  which  they  embraced  was  to  be 
shipped.  Of  course,  if  the  owner  of  the 
liquor  in  another  state  had  a  right  to  ship 
the  same  into  South  Dakota,  as  an  article 
of  interstate  commerce,  and,  as  such,  there 
sell  the  same  in  the  original  *  packages,  ir- 
respective of  the  laws  of  South  Dakota]  it 
would  follow  that  the  right  to  carry  on  the 
business  of  soliciting  in  South  Dakota  was 
nn  incident  to  the  right  to  ship  nnd  sell, 
which  could  not  be  burdened  *without  di-[10l] 
reetly  affecting  interstate  commerce.  But, 
ns  by  the  Wilson  act,  the  power  of  South 
thikota  attached  to  intoxicating  liquors, 
uhpH  shipped  into  that  state  from  another 
stiitc,  Rfi^T  delivery,  but  before  the  sale  in 
tli^  orii^^inal  package,  so  as  to  authorize 
South  Dakotn.  to  regulate  or  forbid  such 
sale,  it  follows  that  the  regulation  by  Soutb 
Dakota  of  the  business  carried  on  within  itt 
borders  of  soliciting  proposals  to  purchase 
intoxicating  liquors,  even  though  such  li- 
fiuori  were  situated  in  other  states,  cannot 
46  t20 
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be  held  to  be  repugnant  to  the  commeroe 
clause  of  the  Constitution,  because  directly 
or  indirectly  burdening  the  right  to  sell 
in  South  Dakota, — a  right  which,  by  virtue 
of  the  Wilson  act,  did  not  exist. 

2.  Nor  is  there  merit  in  the  arguments 
based  on  the  ruling  in  Vance  v.  W.  A.  Van- 
dercook,  170  U.  S.  438,  42  L.  ed.  1100,  18 
Sup.  Ct.  Rep.  674.  The  controversies  in 
that  case  and  the  matters  therein  decided 
were  recapitulated  in  Pabst  Brewing  Co.  v. 
Crenshaw,  198  U.  S.  17,  49  L.  ed.  925,  26 
Sup.  Ct.  Rep.  552,  as  follows  (p.  25,  L.  ed. 
p.  928,  Sup.  Ct.  Rep.  p.  553) : 

"In  Vance  v.  W.  A.  Vandercook  Co.  supra, 
the  operation  of  a  liquor  law  of  South  Car- 
olina was  considered.  By  the  act  in  ques- 
tion the  state  of  South  Carolina  took  ex- 
clusive charge  of  the  sale  of  liquor  within 
the  state,  appointed  its  agents  to  sell  the 
pame.  and  empowered  them  to  purchase  the 
liquor  which  was  to  be  brought  into  the 
state  for  sale.  The  fact  was  that,  by  the 
act  in  question,  the  state  of  South  Carolina, 
instead  of  forbidding  the  traffic  in  liquor, 
authorized  it,  and  engaged  in  the  liquor 
business  for  its  own  account,  using  it  as  a 
source  of  revenue.  The  act,  in  addition, 
affixed  prerequisite  conditions  to  the  ship- 
ment into  South  Carolina  from  other  states 
of  liquor  to  a  consumer  who  had  purchased 
it  for  his  own  use,  and  not  for  sale.  Con- 
sidering the  Wilson  act  and  the  previous 
decisions  applying  it,  ...  in  eo  far 
as  it  took  charge  in  behalf  of  the  state  of 
the  sale  of  liquor  within  the  state,  and 
made  such  sale  a  source  of  revenue,  was 
not  an  interference  with  interstate  com- 
merce. In  so  far,  however,  as  the  state  law 
imposed  burdens  on  the  right  to  ship  liquor 
from  another  state  to  a  resident  of  South 
[102]  Carolina,  intended  *for  his  own  use,  and  not 
for  sale  within  the  state,  the  law  was  held 
to  be  repu^ant  to  the  Constitution,  be- 
cause the  Wilson  act,  whilst  it  delegated 
to  the  state  plenary  power  to  regulate  the 
sale  of  liquors  in  South  Carolina  shipped 
into  the  state  from  other  states,  did  not 
recognize  the  right  of  a  state  to  prevent  an 
individual  from  ordering  liquors  from  out- 
side of  the  state  of  his  rcsidonce  for  his 
own  consumption,  and  not  for  sale." 

It  having  been  thus  settled  that  under 
the  Wilson  act  a  resident  of  one  state  had 
the  right  to  contract  for  liquors  in  another 
state  and  receive  the  liquors  in  the  state  of 
his  residence  for  his  own  use,  therefore,  it 
is  insisted,  the  agent  or  traveling  salesman 
of  a  nonresident  dealer  in  intoxicating  li- 
quors had  the  right  to  go  into  South  Da- 
kota and  there  carry  on  the  business  of  lo- 
licit  ing  from  residents  of  that  state  orders 
for  liquor,  to  be  consummated  by  acceptance 
of  the  proposals  by  the  nonresident  dealer. 
7^0; 


The  premise  is  toniid,  but  tlie  error  lia  ii 
the  deduction,  since  it  ignores  the  hnU 
distinction  between  the  want  of  pom  of  i 
state  to  prevent  a  resident  from  orderiii 
from  another  state  liquor  for  Us  ows  m^ 
and  the  plenary  authority  of  a  ititi  to  ^ 
forbid  the  carrying  on  within  its  bordm  4 
the  business  of  soliciting  orden  for  inte- 
icating  liquors  situated  in  another  ttata, 
even  although  such  orders  may  onlj  on* 
template  a  contract  to  result  from  fiml  tt  , 
ceptance  in  the  state  where  the  liquor  il 
situated.  The  distinction  between  thi  tit  ^ 
is  not  only  obvious,  but  has  been  fofccM  ' 
by  a  previous  decision  of  this  court  1U 
a  state  may  regulate  and  forbid  the  miki^ 
within  its  borders  of  insurance  eontndi  i 
with  its  citizens  by  foreign  insnriaee  eon- 
panics  or  their  agents  is  certain.  HoofV  « 
V.  CalifomU,  155  U.  8.  648,  39  L.  ed. «. 
5  Inters.  Com.  Rep.  610,  16  Sup.  Ct  Iifi 
207.  But  that  this  power  to  prohibit  dM 
not  extend  to  preventing  a  eitiaen  of  flsi 
state  from  making  a  contract  of  iunniM 
in  another  state  is  also  settled.  ASige^^ 
Louisiana,  165  U.  6.  578,  41  L.  ed.  88,  IT 
Sup.  Ct.  Rep.  427.  In  Nutting  v.  ICmi- 
chusetts,  183  U.  S.  553.  46  L.  ed.  3«.B 
Sup.  Ct.  Rep.  238,  the  court  was  eslledifM 
to  consider  these  two  subjects,— that  ktk_^^ 
power  of  the  state,  on  the  one  *haiid,  to  foHM 
bid  the  making  within  the  state  of  mt 
tracts  of  insurance  with  unauthorisri  ii" 
surance  companies,  and  the  right  of  tk  i» 
dividual,  on  his  own  behalf,  to  make  t  Mi* 
tract  with  such  insurance  companies  ii  ifr 
other  state  as  to  property  situate  witUi 
the  state  of  residence.  The  ease  wasln#t 
to  this  court  to  review  a  eonTietioB  of  S^ 
ting,  a  citizen  of  Massachusetts,  for  kin| 
negotiated  insurance  with  a  eompa^j  i^ 
authorized  to  do  business  in  Msiisi'l— *** 
contrary  to  the  statutes  of  that  itois 
Briefly,  the  facts  were  that  Nnttlvg;  u  to* 
surance  broker,  solicited  in  Msftti*— ^ 
a  contract  of  insurance  on  property  Mit 
ing  to  McKie  situated  in  that  state.  Ai 
proposal  was  accepted  ontside  of  thi  ^10 
of  Massachusetts  and  tlie  policy  also  hw' 
outside  of  that  state.  The  eontalta  ^ 
the  plaintiff  in  error  wna  that,  as  tki  i* 
tract  was  consummated  ontsidi  ef  Mm*" 
chusetts,  the  conrietioB  was  icp^pnA  ^ 
the  14th  Amendment,  becaaw  tin  irfi  M 
did  not  fall  within  the  general  priadpit*' 
nounced  in  Hooper  t.  QsUfforala,  s^nii^ 
were  within  the  ruling  la  AUgeyw  f.Ii^ 
iana.  The  conviction  was  ■fllrissil.  Ml  ^ 
cause  the  contract  waa  iwinsaMM*"*  ^ 
Massachusetts,  hat  npoa  the  grstt'  ^ 
the  right  of  an  individiial  to  oMsli  he^ 
ance  for  himself  outside  of  tie  elite  rfl^ 
residence  did  not  eanetioa  tie  soeM" 
Nutting,  as  aa  ineoraMe  inkw.  h  «^ 
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i  IniBiiieas  in  MassaclineettB  of  bo- 
jmuthorised  insurance.  After  re- 
he  Hooper  &nd  AlJg^yer  decieions 
iiig  out  tb&t  th^re  wa^  na  oonAict 
the  two  cases,  tbe  court  said  {p. 
U  p.  327,  Sup.  Ct.  R«p.  p.  240) : 
3  Weil  fiAid  by  the  aupreme  judicial 
Massachusetts:  "WhDe  the  legis- 
inot  impair  the  freedom  of  McKie 
irith  whom  h«  will  contract,  it  can 
be  foreigE  iniiurera  from  sheltering 
•&  under  his  freedom  in  order  to 
iitracts  which  otherwise  he  would 

thought  of  making.    It  may  pro* 

onlj  agtmts  of  the  insurers,  but 
efA,  from  aoliciting  or  intermed- 
inch  insurance,  and  for  the  same 

175  Mass,  156,  78  Am.  St.  Rep. 
r.  E.  896/' 

jling  tbua  made  is  particularly  per- 
the  subject  of  intoxioiting  liquors 
ower  of  the  state  in  respect  there' 
»  hare  seen,  the  right  of  the  states 
Et  the  sale  of  liquor  within  their 

jurisdictions  in  and  by  virttfe  of 
ition  of  coTomerce  embodied  in  the 
i  ia  absolutely  applicable  to  liquor 
rioni  one  state  into  another,  after 
tiud  before  the  sale  in  the  original 

It  follows  that  the  authority  of 
I  so  far  as  the  sale  ol  intoxicating 
thia  their  borders  is  concerned,  is 
^mplete  as  is  their  right  to  regu- 
n  their  jurisdiction  the  making  of 
of  insurance.  It  henoe  must  be 
authority  of  the  states  to  forbid 

nonresident  liquor  dealers  from 
ithin  their  borders  to  solicit  con- 

the  purchase  of  intoxicating  li- 
ich  otherwise  the  citizen  of  the 
uld  not  have  thouf^ht  of  ma':- 
it  he  as  complete  and  effic^i- 
is  such  authority  in  relation  to 
of  insurance,  especially  in  view 
oeptions  of  public  order  and  social 

which  it  may  he  assumed  lie  at 
ition  of  regulations  concerning  the 
iquor. 

lontention  that  the  law  of  Bouth 
IS  a  taxing  law,  and  not  a  police 
t  and  therefore  not  within  the 
f  the  WilsoD  act,  is  in  conflict 
turpose  of  that  law  as  interpreted 
ipreme  court  of  South  Dakota. 
■*eJ.  Grigshy  v.  BuechJer,   10  S.  D. 

W.  114.  Besides,  the  contention 
ed  by  tbe  rulini^  of  this  court  in 
wing  Co.  V-  Crcnahaw,  supra. 


Jtjetice  dissentSp 


♦UNITED  STATES,  Appt*,  [105] 

V. 

BETHLEHEM    STEEL   COMPANY. 

(See  8,  G.  Reporter's  ed.  105-122.) 

Contracts — construction — prior  negotiationa, 
L  Recourse  may  be  had  to  the  prior  ne- 
gotiatione  between  the  parties,  where  it  ia 
doubtful  whether  a  penalty  or  liquidated 
damages  were  meant  by  a  clause  in  the 
written  contract  relating  to  the  payment  of 
damages  for  its  nonfnlfilment. 
Damages— liquidated  or  penalty* 

2.  Liquidated  damages,  and  not  a  pen- 
alty, must  be  deemed  intended  hy  the  clause 
in  a  contract  with  the  government  for  the 
const  met  ion  of  certain  disappearing  gun  car- 
riages, executed  when  war  waa  imniiuent, 
providing  for  a  deduction  of  $35  from  the 
purchase  price  for  each  day's  delay  in  deliv- 
ery* where  the  government  had  accepted  the 
proposal  at  the  highest  price  for  delivery 
in  the  shortest  time^  and  the  sum  named 
was  arrived  atj  to  the  knowledge  of  the  bid- 
der, by  computing  the  average  difference  in 
time  of  delivery  between  the  price  bid  for 
slow  delivery  of  the  carriages  and  the  priod 
under  the  accepted  bid. 


[No.  18&] 

Argued     January     28,     29,     1&07. 
March  Ih  1907. 


Decided 


APPEAL  from  the  C6urt  of  Oaims  to  re- 
view a  judgment  for  the  recovery  from 
the  United  States  of  a  sum  deducted,  as  a 
penalty  for  delay  in  delivery,  from  the  con- 
tract price  for  certain  disappearing  gun  car- 
riages. Reversed  and  remanded  with  di- 
rections to  dismiss  the  petition. 
See  same  case  below,  41  Ct.  CI.  19. 

Statement  by  Mr.  Justice  Peckham: 
The  Bethlehem  Steel  Company  recovered 
a  judgment  in  the  court  of  claims  (41  Ct. 
CI.  10)  for  the  sum  of  $21,000  against  the 
appellant,  from  which  judgment  the  United 
States  has  appealed  to  this  court. 

The  company  filed  its  petition  in  the  court 
of  claims,  seeking  to  recover  a  balance  which 


Note. — On  merger  of  preliminary  nego- 
tiations and  agreements  in  written  contract 
—eea  notes  to  Diven  v.  Johnson^  3  L.R.A, 
WB;  and  IFnion  Mut-  L.  Ins*  Co.  v.  Mowry, 
24  U  ed.  U.  S,  674. 

On  the  merger  of  contracts  generally — see 
note  to  Riedinger  v.  Diamond  Match  Co* 
m  a  C.  A.  6. 

A 9  to  when  damages  are  liquidated— sea 
notes  to  Hathaway  v.  Lynn,  6  L*R.A.  551; 
Kinp  Iron  Brid^re  tfe  Mfg..  Co.  v  St,  IjOuiSj 
10  L.R.A.  820 1  Condon  v.  Kemper.  13  L.R.A. 
67 1:  Ei.nd  Tayloe  v.  San  di  ford,  o  L.  ed.  [J. 
S,   3S4. 
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it  alleged  was  due  from  the  United  States 
on  a  contract,  which  had  been  entered  into 
by  the  company  with  Brigadier  General 
Flagler,  Chief  of  Ordnance,  in  behalf  of  and 
for  the  United  States,  for  the  construction 
of  certain  gun  carriages  which  the  company 
alleged  had  been  constructed  according  to 
the  contract,  and  for  which  the  government 
had  failed  to  pay  the  full  amount  which  be- 
came due  upon  its  performance. 

The  facts  were  found  by  the  court  of 
claims,  from  which  it  appears  that  the  gov- 
ernment, on  the  8th  day  of  March,  1898,  ad- 
vertised for  proposals  for  tlie  construction 
of  six  disappearing  gun  carriages,  and  the 
[106] specifications  accompanying  *the  advertise- 
ment set  forth  the  character  and  extent  of 
the  work.  The  claimant,  in  response  to 
the  advertisement,  submitted  four  distinct 
sealed  proposals  to  the  War  Department 
for  the  construction  of  such  carriages.  By 
the  first  proposal  the  company  agreed  to 
furnish  five  or  more  gun  carriages  for  the 
sum  of  $31,000  each,  the  first  to  be  deliv- 
ered within  six  months  of  the  date  of  con- 
tract, to  be  followed  by  two  carriages  every 
three  months  thereafter.  By  the  second  pro- 
posal the  company  offered  to  furnish  the 
same  number  for  the  sum  of  $33,000  each, 
the  first  to  be  delivered  within  five  months 
from  date  of  contract,  to  be  followed  at  the 
rate  of  one  carriage  every  month  thereafter. 
By  the  third  proposal  the  offer  was  to  fur- 
nish the  same  number  tor  the  sum  of  $35,- 
000  each,  the  first  to  be  delivered  within 
four  months,  and  the  second  within  five 
months  of  date  of  contract;  the  remaining 
carriages  to  follow  at  the  rate  of  three  car- 
riages every  two  months  thereafter.  By 
the  fourth  proposal  the  offer  was  to  furnish 
the  same  number  for  the  sum  of  $36,000 
each,  the  first  to  be  delivered  in  four 
months,  tlie  second  in  five  months,  and  the 
remaining  carriages  at  the  rate  of  two  car- 
riages every  month  thereafter. 

These  alternative  proposals  were  made  in 
consequence  of  a  letter  written  the  company 
by  the  CJiief  of  Ordnance,  dated  March  11, 
1808,  of  which  the  following  is  a  copy: 

Office  of  the  Chief  of  Ordnance, 
United  States  Army, 
Washington,  March  11,  1898. 
Gentlemen :  — 

It  is  suggested  that  in  making  bids  for 
carriages  you  estimate,  first,  on  the  price 
of  carriages  under  the  supposition  that  the 
works  will  run  for  twenty-four  hours;  sec- 
ond, that  later,  if  it  be  found  advantageous, 
the  ordinary  working  hours  may  be  ob- 
served. It  is  considered  best  that  bids  should 
be  made  for  carriages  by  numbers;  as.  for 
instance,  so  much  for  five  8 -inch  carriages, 
732 


Ca|it^Ord.])«pt,U.&A>' 
•To  thiB  letter  the  elftlmi 
reply  on  April  5,  1898; 

The  Bethlehen  Iran  < 
South  Bethlehen,  Bk,  Aprt  i,  M 
Chief  of  Ordnanoe,  U.  8.  ▲.« 

War  Department,  Wirtl^gtM,  &  C 
"Sir:— 

*<We  have  ezamlBed  the 
covering    six    disappeMiBg 
model  1896.  for  12-         B.  L.  ] 
we  submitted  prop         oadv  ttt  Mil 


for  Biz,  eight,  etc.    Therefore  U  k  nM- 
ered  judiciouB  that  bids  ehonld  he  mdi  hr 
rapid  *deliyex7  of  a  certain  number  «( mUH 
riages  or  for  less  rapid  delivery  of  the  aat 
It  should  be  understood,  however,  tkt  ttai 
will  be  considered  very  impoitaiit 
Respectfully, 
D.  W.  Flagler, 

Brig.  Gen.,  Chief  of  Oidmn. 

The  following  are  the  further  indafi  rf 
the  court  of  claims: 

4.  The  defendants,  throng  the  War  D^ 
partment,  accepted  proposal  No.  4  of  fli 
claimant  company. 

5.  In  drawing  up  the  eontraet  httam 
the  United  States  and  the  daimant  tmr 
pany  a  slight  modification  of  propoml  In 
4  was  decided  upon,  which  was  as  foDoei: 

Whereas  in  proposal  No.  4  eUiasat  eon- 
pany  was  to  deliver  five  or  more  csrriifHk 
the  first  in  four  months,  the  second  ii  In 
months,  and  the  remaining  ones  to  fobi 
at  Jthe  rate  of  two  carriages  per  nonth  h 
drawing  up  the  contract  this  was  ckaH 
so  as  to  provide  for  the  delivery  of  oee  cv 
riage  in  four  months  {mm  proposed)  ui  In 
carriages  in  six  months  from  the  dite  rf 
contract,  thus  reducing  the  time  of  ddHvy 
of  all  the  carriages  from  seven  ts  ik 
months,  this  reduction  of  the  total  ddHvy 
being  offset  by  the  increased  Utitndi  ^ 
claimant  company  as  to  intermedlali  tf^ 
eries. 

6.  On  April  4,  1896,  the  ' 
ment  transmitted  a  form  of  < 
date  to  the  claimant  oompaay  for  t 
and  return  by  letter,  as  folkiwi: 

'HMce  of  the  Chief  of  Ordmam, 
United  States  Aiflj. 
Washington,  Aprfl  <  IM 
The  Bethlehem  Iron  Go., 

South  Bethlehem,  Fk 
"Gentlemen: — 

'1  am  instructed  by  the  Chief  af  M  | 
nance  to  transmit  herewith  contwiti  kj 
quintuplicate,  dated  the  4th  iMtail«fv^j 
12-inch  disappearing  gun  euftagiiW  > 
for  execution  and  ratnm  to  ttiii 


ITirrnco  States  ?,  BwrmjEmmi  Steei.  Go. 


los-no 


write  to  call  your  attention  to 
kose^  re  luting  to  our  liability  on 
&ny  patent  rights  granted  by 
States,  is  not  struck  oat,  as  ba^ 
J  the  caae  of  pTevioua  contractB 

5. 

note  that  the  penalty  inen« 
le  contract  for  each  day  of  de- 
Eiy  of  each  carriage  is  |75  in- 
,  aa  is  stipulated  in  the  instmc* 
lerm  and  specif!  cat  ions, 
^  ouj  bid  under  the  understand- 

penalty  for  nondelivery  was  to 
ay,  and  we  respectfully  request 
tract  fomis  may  be  raodified  in 
Hth  this  understanding. 
a  herewith  the  contract  forma, 

stfully, 

Bethlehem  Iron  Company, 
^.  Davenport, 

Second  Vice  President-" 
1  the  claimant  company  was  in- 
ie  Chief  of  Ordnance,  by  letter 
SMj  as  follows: 
if  the  Chief  of  Ordnance^ 
United  State*  Army, 
Washington,  April  9,  1898. 
im.  Iron  Company , 
South  Bethlehem,  Fa. 

to  your  letter  of  April  5,  1898, 
;  tract  forma  J  I  have  the  honor 
(O.  that  *your  request  in  regard 
lity  OB  account  of  patent  righta 
iplied  with  and  the  third  para- 
>n  stricken  out. 

to  the  penalty  for  delay  in  de- 
r  $75  per  day  instead  of 
f,  1  have  to  state  thnt  the 
unt  is  the  average  dilTer- 
e  of  delivery  between  your 
y  bid  for  slow  delivery  of 
jfes  and  the  price  under  the 
The  Department  fee  la  it  to 
this  average  difTereiice  should 
hed  penalty  t  but,  if  you  should 
d  of  taking  the  average  differ- 
e  exact  difference  per  day  for 
lar  carriage  should  be  pre- 
forms   will   be  altered   accord - 

lets  are  returned,  hoping  this 
''ill  be  satisfactory. 
Respectfully, 

D.  W.   Flagler, 
General,  Chief  of  €>rd nance." 
it  was  found  that  an  error  had 
a    the    above    roniputation,    in 
5er  day  deduction  provided  for 
een  $35  instead,  aad  the  claim-  i 
was  duly  informed  of  this  by  | 


letter  dated  April  16,  1808,  wbicb  i»  aft  fol- 
lows; 

"Dffioe  of  the  Chief  of  Ordnance, 
United  States  Army, 
WaBhingtoUt  April  1ft,  1808. 
The  Bethlehem  Iron  Company, 

South  Bethlehem*  Pa. 
(Through  the  Inspector  of  Ordnance^  U.  S. 

A,) 
'^Gentlemen: — 

**Referring  to  my  letter.  No.  21985,  of  the 
fith  instant,  I  would  invite  your  attentiou 
to  the  fact  that  an  error  was  made  in  the 
computation  in  the  amount  of  the  deduc- 
tion in  price  per  day  of  delay  in  delivery  of 
12-inch  disappearing  carriages,  L.  F.,  model 
of  1896,  recently  ordered  from  you,  and  to 
inform  you  that  the  contract  should  read 
that  such  deduction  in  pric^  should  be  |S5 
per  day  of  delay  in  Melivery,  In  accordance  [1 10] 
with  principle  stated  in  my  above-men- 
tioned letter. 

Reapeetfully^ 

D.  W,  Flagler, 
Brigadier  General,  Chief  of  Ordnance.** 
Before  signing  the  contract  in  its  present 
form  the  claimant  company,  by  communi- 
cation on  April  20,  1898,  requested  that  the 
same  shouM  be  modified  in  some  respects, 
which  request  m  contained  in  the  following 
communication  i 

"The  Bethlehem  Iron  Company, 
South  Bethlehem,  Ps.,  April  20,  1S98. 
Chief  of  Ordnance,  U.  S.    A., 

War  Department,  Washington,  D.  C. 
"Sir:— 

"Referring  to  the  forms  of  contract  for 
si^  12' inch  disappearing  gun  carriages^  car- 
rying the  date  of  April  4,  IStS,  which  have 
recently  been  received^  hut  not  yet  executed, 
and  to  the  conversation  which  the  writer 
had  with  you  on  Thursday  last,  we  beg  to 
state  that  on  further  carefully  considering 
the  possibilities  of  the  case  we  do  not  be- 
lieve that  we  will  be  able  to  deliver  the  six 
carriages  within  six  months,  aa  called  for 
hy  the  proposed  contract.  We  will,  how- 
ever, undertake  to  complete,  in  accordance 
with  our  bid,  the  delivery  of  the  first  car- 
riage in  four  months,  the  second  within  five 
months,  and  the  remaining  four  at  the  rate 
of  two  per  month,  thus  making  the  total  time 
of  delivery  of  the  six  carriages  seven  instead 
of  six  months,  it  being  understood  that  no 
penalty  will  be  charged  against  us  for  the 
one  month  of  delay  which  will  thu^  accmo 
on  the  fifth  and  sixth  carriages. 

"By  agreeing  to  this  proposition  the  De- 
partment will  be  the  gainer,  in  that  the 
second  carriage  will  be  due  at  the  end  of 
the  fifth  month,  while,  as  the  contract  now 
reads,  it  would  not  be  due  until  the  end  of 
thi'  sixth  month. 

*With  the  above  understanding  confirmed, 

T33 
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we  will  execute  the  contract  as  it  now 
stands,  except  as  to  the  amount  of  penalty 
for  delay  in  delivery,  which,  in  accordance 
with  your  letter  of  April  16,  will  be  $35  in- 
stead of  $75  per  day. 
fill]  *"We  return  the  contract  forms  in  order 
that  the  change  as  regards  penalty  may  be 
,  made. 

"We  remain,  respectfully, 
The  Bethlehem  Iron  Company, 
R.  W.  Davenport, 

Second  Vice  President." 
To  which  letter  the  following  reply  was 
made: 

"Office  of  the  Chief  of  Ordnance, 
United  States  Army, 
Washington,  April  25,  1808. 
The  Bethlehem  Iron  Company, 

South  Bethlehem,  Pa. 
*  (Through  Inspector  of  Ordnance,  U.  S.  A.) 
"Gentlemen: — 

"In  reply  to  your  letter  of  the  20th  in- 
stant, I  have  the  honor  to  inform  you  that 
the  schedule  of  deliveries  of  12-inch  dis- 
appearing carriages  contained  therein  will, 
in  view  of  the  earlier  resulting  delivery  of 
the  second  carriage,  be  accepted  in  lieu  of 
the  schedule  in  the  contract,  without  en- 
forcement of  penalties  which  would  result 
from  the  change  of  schedule. 

"The  amount  of  the  penalty  for  delay  in 
delivery  is  changed  from  $75  to  $35  per  day 
in  accordance  with  my  letter  of  the  16th  in- 
stant, and  the  contract  forms  are  returned 
herewith  for  execution. 

Respectfully, 

D.  W.  Flagler, 
Bripradier  General,  Chief  of  Ordnance." 
The  above  correction  was  therefore  made 
in  the  said  contract,  and  the  same  was  duly 
signed  and  executed  by  the  claimant  com- 
pany and  immediately  transmitted  to  the 
War  Department.  A  copy  of  said  contract 
is  annexed  to  and  made  part  of  the  peti- 
tion. 

The  following  are  the  material  portions  of 
the  contract: 

"Under  advertisement  dated  ,  189  , 

tho  said  parties  of  the  firat  part  do  hereby 
1112]  contract  and  engage  with  the  said  *  United 
States  to  manufacture,  for  the  Ordnance 
l>partment,  U.  S.  Army,  in  accordance  with 
said  instructions  to  bidders,  as  amended, 
specifications,  and  drawings,  all  of  which 
are  hereto  attached  and  form  part  of  this 
contract. 

"Six  (6)  disappearing  gun  carriages,  mod- 
el 1806,  for  12-inch  B.  L.  rifles,  drawings 
dated  April  27  and  June  19,  1896  (latest  re- 
vision July  14  and  Dcrmiljer  30,  1897),  at 
thirty-six  thousand  dollars  ($36,000)  each, 
fror  on  board  cars  at  South  Bethlehem,  Pa. 
"The  first  carriage  to  be  delivered  within 
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four  (4)  months  from  date  of  this  eontnet, 
and  the  remaining  ^ye  (5)  carriages  withii 
six  (6)  months  from  date  of  this  contract 

"It  is  further  stipulated  and  agreed  tkit 
the  party  of  the  first  part  will  furnish  nxh 
limited  additional  number  of  these  or- 
riages,  at  the  price  and  rate  of  deliwr 
stated,  as  the  party  of  the  second  part  bit 
desire,  under  available  appropriations. 

"It  is  further  stipulated  and  agreed  tint 
if  any  carriage  herein  contracted  for  is  mC 
delivered  by  the  party  of  the  first  ptrt  st 
the  times  specified  herein,  there  will  be  d^ 
ducted,  in  the  discretion  of  the  Giief  of  Ord- 
nance, thirty- five  ($35)  dollars  perdarfnn 
the  price  to  be  paid  therefor  for  eteh  dij 
of  delay  in  delivery  of  each  carriage,  l^ 
spectively.  But  if  at  any  time  the  Chief  of 
Ordnance  shall  decide  that  oontianoos  sid 
great  delay  or  other  serious  default  hti  or 
curred,  he  may,  to  protect  the  interetti  rf 
the  United  States,  apply  the  proviiioairf 
the  5th  section  of  the  regular  oontrut  fan 
and  waive  further  per  diem  dednetidi  ii 
price. 

"All  penalties  incurred  nnder  this  eortHt 
shall  be  offset  against  any  paymenti  MBm 
due  to  the  said  party  of  the  first  part 

"The  work  must  pass  the  required  iMfor 
tion  at  all  stages  of  its  progicM,  sid  h 
approved  by  the  offioera  of  the  OidiiM 
Department  before  being  accepted  and  pui 
for  by  the  United  States. 

(Signed  by  the  partita)' 

*7.  Thereupon  the  Bethlehem  Iron  OfrffM 
pany  proceeded  to  manufacture  the  Mid  !■ 
carriages,  and  ultimately  deliTcred  the*  » 
the  United  States,  and  they  were  uaf^ 
by  the  latter.  The  following  toUe  ^ 
first,  the  date  fixed  by  the  said  eontnet  f« 
the  delivery  of  each  one  of  aaid  earri^M; 
second,  the  date  of  its  deliTery,  ani  tkiii 
the  extent  of  the  delay  in  its  delifery. 


No. 

of  oar- 

riaife 


IS 

17 
18 
19 
» 
21 


Date  for  d*llv'ry 
flz'd  by  o*atnot 


Aug.  4. 1806 

ocf.Oaw. 


Sep 


,1896. 


Oct.  4, 1H»  .  .  . 
Nov.  4,  1K08.  .  , 
Nov.  4, 1886.  .  , 

Total  delay  . 


Date  of  delivery 


Jan.  SB,  im  . . 
Mar.  a,  UN. . . 
A|>r.  M.  Ml . . 
Mar.  16,  Un . , 
Aiir.SB,WI.. 
MaySr.lSM.. 


or*v 


Iff  If 


Of  the  above  days  of  delay,  whieki^' 
ed  in  the  aggregate  t 
States,  through  the 
Ordnance,  decided 
Company  was  responsible 
extent  of  100  days  i 
a])pearing  gun  carriages, 
but  did  not  charge 
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I  of  iaid  dajSj  or  496  days  in  all; 

at  the  &ttpiilated  sum  of  deductioii 
per  day  for  eack  clity  of  delay  in  the 
J   of    each    gim   carnage,   amounted 

BUiu  of  $21,000,  which  aum  t^t*  *<^- 

from  the  paymente  mads  the  daim- 
mpany,  and  the  balance,  or  the  sum 
5,000,  was  paid  over  to  the  claimant 
ly,  who  receipted  for  aaid  payment 
pfiiteit. 

^e  court  flMs  as  the  ultimate  fact 
he  defeodanta*  officers  hindered  and 
^  the  claimant  in  t ha  performance  of 
}rk  by  changes  in  the  plana  of  can- 
on, as  alleged  la  the  petition,  and  in 
s  other  ways;  hut  the  court  also  findi 
h«  claimant  contributad  to  the  delay 
e  completion  of  the  work  by  being  in- 
^ntly  (Equipped  and  prepared  to  com- 
It  within  the  time  prescribed  in  the 
cfc  and  by  taking  other  work  to  the 
if>n  of  that  referred  to  in  theie  find* 
and  the  court  further  finds  that  the 
irtions  in  the  process  of  manufactitre 
to  in  vol  red  and  in  termer  ged  that  it  is 
aible,  on  the  evidence  produced,  for  the 
to  aacertain  and  determine  whether 
efendant^  should  be  charged  with  a 
r  proportion  of  the  delays  set  forth  in 
regoing  table  in  Finding  7  than  those 
ed  hy  the  defendants*  officera,  to  wit^ 
ys  out  of  the  total  amount  of  delays, 
,  1,C©8  days. 

lot's  not  appear  that  the  defendants 
■cady  to  use  the  gun  carriagea  herein- 
described  at  the  time  when  they  were 

deliverpd  by  the  claimant;  nor  does 
ear  that  they  could  have  used  them 
:ir  fortifications  if  they  hnd  been  de- 
l  at  an  earlier  day.  Nor  doea  it  ap- 
hat  the  defendants  Buffered  any  injury 
Titige  whatever  by  the  delay  of  the 
nt  in  deliveriufT  the  aaid  gnn  carriages 
before  set  forth. 

Conclusion  of  Law, 
n  the  foregoing  findings  of  fact  the 
decides,. aa  a  conclusion  of  law^  that 
limant  recover  judgment  in  the  sum 
■nty^one  thousand  dollars  ($21,000). 

stant  Attorney  General  Van  Oradel 
tlorney  General  Bonaparte  argued  the 

and,  with  Mr.   Franklin  W-  Collins, 

brief  for  appellant : 
e  was  of  the  esaence  of  the  contract* 
lor  V.  Longworth,  U  Pet.  172-174,  10 

40.1  406;  Jones  v.  United  States,  m 
24,  24  L.  ed,  644;  Seeomhe  v.  Steele, 
w.  P4-I04,  15  L-  ed.  833  S36;  Brown 
iranly  Trust  &  B.  D.  Co.  12S  U.  S. 
A,  32  L.  ed.  46S-47U  0  Sup.  Ct.  Rep. 

;h€r  the  government  nor  the  court,  in 
terpretation  of  the  contract,  ts  to  be 
ided  by  the  use  of  the  technical  term 
Ity." 

n.  8. 


Davis  V.  United  States,  IT  a.  O.  201; 
Haliday  v.  United  States,  33  Ct,  a.  453; 
Edgar  &  Thompaon  Foundry  ^  Macli. 
Workfl  V.  United  States,  34  Ct.  O.  218. 

'^naes  are  numeroua  where  the  oourta  have 
held  the  aum  stipulated  to  be  paid  on 
breach  of  the  agreement  to  be,  from  thi 
nature  of  the  ease,  a  penalty ^  notwithstand- 
ing the  etroBgeat  language  ahowing  the  in- 
tention of  the  parties  to  be  that  it  ahould 
be  paid  in  full  as  liquidated  damages. 

Boys  v.  Anoell,  6  Bing.  N,  C.  391 1  Davioa 
V,  Pentoo,  e  Bam.  A  C.  216;  Homer  v.  Flint- 
oflf,  9  Meea.  &  W,  678;  Eeindel  v.  SchelU  4 
a  B.  N.  a  97;  Page,  Contr.  1905,  S  1172; 
Robinson  v.  Centenary  Fund,  68  N.  J,  L- 
723,  64  AtL  416;  Illinois  C,  R,  Co.  v.  South- 
ern Seating  &  Cabinet  Co.  104  Tenn,  568, 
50  L.R.A.  729,  78  Am.  St.  Rep.  933,.  58  S.  W» 
303;  Clark  v.  Barnard,  108  U.  S.  436,  27  L. 
ed.  7S0,  2  Sup.  Ot,  Rep.  878;  Jaqua  v.  Head- 
ington,  114  Ind.  309,  10  N.  E.  527. 

On  the  other  hand,  easea  are  numerous 
in  which  the  parties  have  uaed  the  term 
^'penalty/*  which  seems  on  its  face  to  im- 
port a  forfeiture  rather  than  a  valuation 
of  damage,  yet  the  courts  have  held  that 
the  stipulated  aum  was^  from  the  very  na- 
ture of  the  case,  to  be  considered  aa  lii|Ui- 
dated  damages,  and  recoYerable  in  full. 

Sainter  v.  Ferguaon,  7  C  B.  716;  Leigh- 
ton  V.  Wales,  3  Meea.  &  W.  645;  Sparrow  ▼, 
Paria,  7  Hurbt,  &  N.  594  j  Page,  Contr.  190S, 
i  1172;  Robinson  t.  Centenary  Fund  and 
liUnois  C.  R.  Co.  ^.  Southern  Seating  A 
Cabinet  Co.  supra;  Clark  v.  Barnard,  108 
U.  S.  436,  21  L,  ed.  780,  2  Sup.  Ct.  Rep.  S78; 
Jaqua  v.  Heading! on,  dUpra ;  Addison,  Contr, 
10th  ed.  1903,  p.  264;  Ward  v,  Hudson  River 
Bldg.  Co.  125  N.  Y.  230,  2fl  N.  E.  256;  Bag- 
ley  V-  Peddie,  16  N.  Y,  469,  69  Am.  Deo. 
713, 

How  the  court  of  claims  arrived  at  its 
conclusion  of  law  in  this  case,  in  view-  of 
its  decision  in  the  case  of  the  Fhc&nix  Iron 
Co.  V.  United  States,  39  Ct.  CU  626,  and 
the  decisions  therein  cited,  is  not  appar- 
ent. 

Why  should  this  court  be  asked  to  make 
a  better  contract  for  the  parties  herein  than 
they  have  made  for  themaelvesT 

dement  v.  Cash,  21  K.  Y.  253;  Sun  Print- 
ing &  Pub.  AsBO.  V.  Moore,  183  U.  S.  042,  4fl 
L.  ed.  366,  22  Sup.  Ct.  Rep.  240. 

Conrta  have  rarely  re f uaed  to  peer  be- 
neath  the  aurface  of  thinga  to  ascertain  the 
rensonableneas  of  the  transaction,  particu- 
larly where,  from  the  nature  of  the  agree- 
ment, it  is  clear  that  any  attempt  to  ar- 
rive at  the  actual  damages  would  be  diffi- 
cult, if  not  impossible. 

Davis'n   Caae,  17  Ct.  O.  201;   Gay  Mfg. 
I  Co.  V.  Camp,  13  C.  C.  A.  137,  25  U.  8.  App. 
134,  65  Fed.  794. 
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The  courts  have  seldom  failed  not  only 
to  scrutinize  the  agreement  itself,  but  the 
transactions  out  of  which  the  same  grew, 
with  great  care,  and  not  infrequently  evi- 
dence aliunde  of  the  contract  has  had  de- 
termining force. 

'  Davis  V.  United  States,  17  Ct.  CI.  201; 
Tayloe  v.  Sandiford,  7  Wheat.  13-17,  6  L. 
ed.  384-386;  Edgar  &  Thompson  Foundry 
&  Mach.  Works  v.  United  States,  34  Ct. 
CI.  205;  Gay  Mfg.  Co.  v.  Camp,  13  C.  C. 
A.  137,  25  U.  S.  App.  134,  65  Fed.  800. 

Mr.  James  H.  Hayden  argued  the  cause 
and  filed  a  brief  for  appellee: 

The  contract  in  suit  is  free  from  am- 
biguity and  the  parties  are  bound  by  it. 
Resort  cannot  be  had  to  their  transactions 
which  occurred  while  the  contract  was  in 
fieri,  for  .the  purpose  of  showing  that  they 
intended  something  different  from  the  im- 
port of  the  language  employed  in  the  in- 
strument. 

Simpson  v.  United  States,  172  U.  S.  372, 
379,  43  L.  ed.  482,  484,  19  Sup.  Ct.  Rep. 
212;  Brawley  v.  United  States,  96  U.  S. 
168,  173,  24  L.  ed.  622,  624;  Van  Buren  v. 
Digges,  11  How.  461,  466,  13  L.  ed.  771,  773; 
Harvey  v.  United  States,  8  Ct.  CI.  506. 

If  they  were  relevant  matter,  the  negotia- 
tions of  the  parties  which  preceded  the  ex- 
ecution of  the  contract  would  not  sustain 
the  contention  of  the  United  States,  to  the 
effect  that  the  stipulation  concerning  pen- 
alty was  intended  to  provide  for  a  deduc- 
tion, as  liquidated  damages,  or  something 
else. 

Dakin  v.  Williams.  17  Wend.  447. 

The  contract  is  to  be  interpreted  as  one 
which  provided  for  a  forfeiture  or  penalty, 
in  case  of  the  contractor's  default. 

Tayloe  v.  Sandiford,  7  Wheat.  13,  17,  6  L. 
ed.  384,  385;  Spencer  v.  Tilden,  5  Cow.  160; 
Van  Buren  v.  Diprges,  11  How.  461,  13  L. 
ed.  771 ;  L.  P.  &  J.  A.  Smith  Co.  v.  United 
States,  34  Ct.  CI.  472;  Gav  Mfg.  Co.  v. 
Camp,  13  C.  C.  A.  137,  25  U.  S.  App.  134, 
65  Fed.  800;  H'aliday  y.  United  States,  33  Ct. 
CI.  405:  Davis  v.  United  States,  17  Ct.  CI. 
201;  Edgar  &  Thompson  Foundry  &  Mach. 
Works  v.  United  States,  34  Ct.  CI.  205;  15 
Ops.  Atty.  Gen.  418;  21  Ops.  Atty.  Gen.  28; 
19  Am.  k  Eng.  Enc.  Law,  2d  ed.  p.  411. 

No  slight  conjecture  would  justify  the 
court  in  saying  that  the  parties  were  mis- 
taken in  the  import  of  the  terms  that  they 
employed. 

Mr.  Justice  Peckham,  after  making  the 
foregoing  statement,  delivered  the  opinion  of 
the  court: 

It  is  objected  on  the  part  of  the  company 
that,  as  the  contract  in  question  is,  as  as- 
serted, plain  and  unambiguous  in  its  terms, 
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no  reference  can  be  made  to  other  eiiikM 
or  to  documents  which  do  not  form  put  rf 
the  contract.  The  general  role  that  prior  m- 
gotiationa  are  merged  in  the  tenni  d  a 
written  contract  between  the  partia  ii  it- 
ferred  to,  and  it  it  insisted  that,  n^crtbt 
rule,  the  yarious  letters  passing  bitsm 
the  ^parties  prior  to  the  SKeentlflB  of  tt^lll 
contract  are  not  admissible. 

The  rule  that  prior  negotiation  m 
merged  in  the  contract  is  generd  is  ito  ■- 
ture,  and,  we  think,  does  not  predidi  nf- 
erenoe  to  letters  between  the  partiei  pri« 
to  the  execution  of  the  contract  in  tUiCMi 
The  language  employed  in  this  oontnd  ki 
a  deduction,  in  the  discretion  of  the  QM 
of  Ordnance,  of  $35  per  day  from  the  pm 
to  be  paid  for  each  day  of  delay  is  tti  4^ 
livery  of  each  gun  carriage,  lespediwjy, 
taken  in  connection  with  the  snbjeet-aittv 
of  the  contract,  leaves  room  for  the  «§■ 
struction  of  that  language  in  order  to  deto- 
mines  which  was  intended,  a  pwlty  m 
liquidated  damages.  While  it  is  ehiMi 
that  there  is  really  no  doubt  as  to  the  pnp> 
er  construction  of  the  eontrmct,  efea  if  tti 
contract  alone  is  to  be  considered,  yet  m 
think  that  much  light  is  given  as  to  tti 
true  meaning  of  language  that  is  not  wMF 
free  from  doubt  by  a  eonsideratioB  of  tti 
correspondence  between  the  partieB  Mm 
the  final  execution  of  the  eontrset  HriL 
Under  such  circumstances  we  tUnk  it  inv 
has  been  held  that  recourse  oould  not  hi  tf 
to  the  facts  surrounding  the  ease  and  Ii  tti 
prior  negotiations  for  the  purpose  of  Mr 
mining  the  correct  construction  of  the  itf- 
guage  of  the  contract.  Simpson  t.  Mii 
States,  100  U.  8.  307-300,  60  L.  ed.  mM 
26  Sup.  Ct.  Rep.  54.  In  Brmwtey  t.  QM 
States,  06  U.  S.  16a-17S,  24  L.  ed.  «Mii 
the  court  says:  "Previous  and  enrtHf*' 
rary  transactions  and  facta  may  he  faf 
properly  taken  into  conaideration  to  eetf" 
tain  the  subject-matter  of  a  eontmiktfi 
the  sense  in  which  the  parties  asj  h^  I 
used  particular  terms.**  ' 

It  is  not  for  tlie  purpose  of  ■eaU^gsM' 
tract  for  the  parties,  but  to  miuH^ 
what  contract  was  aetnmlly  mods,  f^^ 
cases  of  doubt  as  to  the  mnantf  if  k^ 
guage  actually  used,  prior  negotiatioM  Mif  ^ 
sometimes  be  referred  to. 

There   has,   in    almost    famiwiiriV*  1^ 
stances,  been  a  question  as  to  the 
of  language  used  in  that  part  of  a 
which  related  to  the  payment  of 


for  its  non fulfilment,  whether  the  F^iUii  J 
therein  made  was  one  for  UqnMitsi  ^lfl*P 
ages  or  whether  it  meant  a  penalty  etaft^ 
the  damagea  to  be  proi    1  «p  to  the  saMli 
of  the  penalty.    TUs  oontnel  mfi^  he  fl^ 
sidered  as  being  one  of  thnt  dass  vhHii 
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ibt  miglit  be  claimed,  if  nothing  but  tlie 
itract  were  examined.  Tile  cotirts  at  one 
le  teemed  to  he  quite  strong  IB  their 
wi  and  would  scarcely  admit  that  there 
IT  was  a  v^lid  eon  tract  providing  for 
uidated  damages.  Tbeir  tendencj  waa  to 
iBtrue  the  language  as  a  penaltj^,  so  that 
Hung  but  the  actua]  damages  sustsiiied 
the  party  aggrieved  could  be  recovered, 
baequently  the  courts  became  more  toler- 
t  af  iucb  provJaionSf  and  have  now  become 
"ORglj  inclined  to  allow  parties  to  make 
lb  own  oontractSi  and  to  carry  out  tbeir 
nations,  even  when  it  would  result  in  the 
soveiy  of  an  amount  stated  as  liquidated 
nmgei,  upon  proof  of  the  violation  of  the 
itracti  and  without  proof  of  the  damages 
toftlly  sustained.  This  whole  aubjeet  is 
riewed  in  Sun  Printing  &  Pub.  Asso.  v, 
wre,  183  U.  S.  642,  669,  46  L.  ed.  3M,  380, 
Sup.  Ct.  Rep.  240,  where  a  large  number 
iathorities  upon  this  subject  are  referred 
^  Tbe  principle  decided  in  that  case  is 
ueK  like  the  contention  of  the  government 
rein.  The  question  always  is,  What  did 
f  parties  intend  by  the  language  used? 
li^^n  such  intention  is  ascertained  it  is  or- 
Qdrilj  the  duty  of  the  court  to  carry  it 
L  See  also  Clement  v.  Cash,  21  K  Y, 
S.2sr-  Little  V.  Banks,  B5  N,  Y*  258,  2eS. 
The  government,  at  the  time  of  the  exc- 
U(m  of  this  contract  (which  was  dated 
iril  I,  1808),  was  making  preparation  for 
e  ptpected  war  with  Spain^  which  was  im- 
iaent,  and  which  was  declared  by  Congress 
^pw  days  thereafter.  The  ^overnmimt  was 
fetly  desirous  of  obtaining  the  con- 
iTiction  of  these  gun  carriages  as  early  as 
wiis  reasonably  possible,  and  it  was  pre- 
^  to  pay  an  increased  price  for  speed. 
^  acceptance  of  the  propoaaJ  at  the  bigh- 
'  price  for  the  deliv(?ry  of  the  carriages  in 
'  shortest  time  is  also  evidence  of  the  im- 
rtftncsp  with  which  the  government  officers 
horded  the  element  of  speed.  There  can 
>io  doubt  as  to  its  importance  in  their 
^on,  or  that  such  opinion  was  *communi- 
^  to  the  company.  In  the  light  of  this 
t  an  examination  of  the  langnajr^e  of  the 
tract  itself  upon  the  question  of  deduc- 
Ts  for  delay  in  delivery  renders  its  mean- 
quite  plain.  It  ii  true  that  the  word 
nalty"  is  used  in  some  portions  of  the 
tract,  although  in  the  clause  providing 
the  $35  per  day  deduction  that  word  is 
used,  nor  are  the  words  *1iquidnted  dnm- 
i"  to  be  found  therein.  The  word  ''pen- 
"  is  used  in  the  correflptindence,  even  by 
officers  of  the  government,  but  we  think 
evident  that  the  word  waa  not  used  in 
contract  nor  in  the  correFipondence  as 
^tive  of  the  technical  and  Ic^gal  difTcr- 
between  penalty  and  liquidaied  dara- 
,  It  was  ^sed  simply  to  provide  that 
17.  8. 


the  amount  named  might  be  deducted  if 
there  were  a  delay  in  delivery.  Either  ex* 
press  ion  is  not  alwaya  conclusive  as  to  the 
meaning  of  the  parties.  Little  v.  Banks, 
supra;  Ward  v.  Hudson  River  Bldg*  Go,  125 
N/  Y.  230,  26  N,  E.  256.  What  was  meant 
by  the  uj&e  of  the  language  in  question  in 
this  case  Is  rendered,  as  we  think,  still  more 
certain  by  the  manner  in  which  the  $35  per 
day  was  arrived  atj  as  stated  In  the  letters 
of  the  ofKcers  representing  the  government! 
which  were  examined  and  criticised  by  the 
company  before  the  signing  of  the  contract* 
The  correspondence  shows  that  the  sum  waa 
arrived  at  by  figuring  the  average  difference 
in  time  of  delivery  between  the  price  bid 
for  slow  delivery  of  the  carriages  and  the 
price  under  the  accepted  bid,  the  Depart- 
ment saying  ^^that  this  average  difference 
should  be  the  prescribed  penalty." 

Having  this  question  before  them  and  the 
amount  stated  arrived  at  in  the  manner 
known  to  both  parties,  we  think  it  appears 
from  the  contract  and  the  correspondence 
that  it  was  the  intention  of  the  parties  that 
this  amount  should  be  regarded  as  liqui- 
dated damages,  and  not  technically  as  a 
penalty.  This  view  is  also  strengthened 
when  we  recognize  the  great  difficulty  of 
proving  damage  in  a  case  like  this,  regard 
being  had  to  all  the  circumstances  hereto- 
fore referred  to.  It  would  have  been  very 
unusual  to  allow  the  company  to  obtain  the 
•contract  for  the  construction  of  these  car- [1  SI] 
riages,  and  yet  to  place  it  unaer  no  liability 
to  fulfil  it  as  to  time  of  delivery,  specially 
agreed  upon,  other  than  to  pay  only  those 
actua!  damages  {not  exceeding  $35  per  day) 
that  might  be  proved  were  naturally  and 
proximately  caused  by  the  failure  to  de- 
liver. The  provision  under  such  circum- 
stanees  would  be  of  no  real  value.  The  eir  ' 
cumstances  were  such  that  it  would  be  al- 
most necessarily  impossible  to  show  what 
damages  (if  any)  might  or  naturally  would 
result  from  a  failure  to  fulfil  the  contract. 
The  fact  that  not  very  long  after  the  con- 
tract  had  been  signed  and  the  war  with 
Spain  was  near  its  end,  the  importance  of 
time  at  an  element  largely  disappeared,  and 
that  practically  no  damage  accrued  to  the 
government  on  account  of  the  failure  of  the 
company  to  deliver,  cannot  affect  the  mean- 
ing of  this  clause  as  used  in  the  contract, 
nor  render  its  language  substantially  worth- 
less for  any  piu'poae  of  security  for  the 
proper  performance  of  the  contract  as  to 
time  of  delivery. 

The  amount  is  not  so  estraordmarily  dis- 
proportionate to  the  damage  which  might 
result  from  the  failure  to  deliver  the  car- 
rijtgps  as  to  show  that  the  parties  must 
have  intended  a  penalty^  and  could  not  have 
meant  liquidated  damages.    If  the  contract 
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were  construed  as  oontended  for  by  the 
company,  it  would  receive  (as  eyents  have 
turned  out)  the  highest  price  for  the  long- 
est time  in  which  to  deliver,  which  could  not 
have  been  contemplated  by  either  party. 
This  would  result  from  the  finding  that  no 
damages  in  fact  flowed  from  the  failure  to 
deliver  on  time. 

The  eighth  finding  of  the  court  of  claims 
is,  in  effect,  that  the  failure  to  deliver  was 
caused  in  part  by  both  parties;  that  the 
total  number  of  days  failure  was  1096  days, 
of  which  496  were  caused  by  the  defendant's 
officers,  and  it  does  not  mean  that  the  court 
regarded  itself  as  bound  by  the  decision  of 
the  Chief  of  Ordnance  as  to  the  number  of 
days  that  the  claimant  or  the  government 
delayed  the  delivery.  It  found  the  number 
of  days  as  stated,  and  that  the  transactions 
[122]  were  so  involved  that  •whether  the  defend- 
ant should  be  charged  with  a  greater  pro- 
portion of  the  delays  than  set  forth  in  the 
finding,  the  court  could  not  decide  on  the 
evidence  produced. 

The  judgment  of  the  Court  of  Claims 
must  be  reversed,  and  the  cause  remanded, 
with  directions  to  dismiss  the  petition. 

Reversed. 


NORTHERN  PACIFIC  RAILWAY  COM- 
PANY, John  A.  Miller  and  Anna  Miller, 
Hi3  Wife,  and  Washington  Grain  &  Mill- 
ing Company,  Plffs.  in  Err., 

V. 

JACOB   SLAGHT.    ^ 

(See  S.  C.  Reporter's  ed.  122-134.) 

Judgment — res  judicata. 

1.  A  decree  rendered  on  demurrer,  dis- 
mi^f^ing,  on  the  merits,  a  suit  to  establish  a 
trust  in  certain  lands  in  favor  of  a  railway 
company,  which  set  up,  as  a  basis  of  its 
alleured  title  in  fee  simple,  the  railroad  land 
grant  act  of  July  2,  1864  (13  Stat,  at  L.  365, 
chap.  217).  prevents  the  successor  in  inter- 
est of  such  railway  company  from  asserting, 
in  an  action  of  ejectment  involving  the  same 
property,  brought  by  the  defendant  in  the 
former  suit,  that  such  company  had  ac- 
quired title  under  the  act  of  March  3.  1875 
(18  Stat,  at  L.  482,  chap.  152,  U.  S.  Comp. 
Stat.  1001.  p.  1568).  or  under  the  state  stat- 
ute of  limitations. 


Note. — On  conclusiveness  of  judgments 
generallv—  see  notes  to  Sharon  v.  Terry,  1 
L.R.A.  572:  Rolltmpr  v.  Schuyler  Nat.  Bank. 
3  L.R.A.  142:  Wiese  v.  San  Francisco  Mu- 
sical Fund  Soc.  7  L.R.A.  577 :  Morrill  v.  Mor- 
rill, 11  L.R.A.  155:  Rank  of  I'nited  States 
V.  Beverlv.  11  L.  ed.  U.  S.  76:  Johnson  Steel 
Street  R*.  Co.  v.  Wharton,  38  L.  ed.  V.  S, 
429:  and  Southern  P.  R.  Co.  v.  United 
States,  42  L.  ed.  U.  S.  SS.'i. 

On  the  conset^uences  of  nonsuit  or  dismis- 
sal   of    complaint — see    note    to    Homer    v. 
Brown,  14  L.  ed.  U.  S.  970. 
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Limitatioii  of  ftctiona— when  ititati  ^tpm 
to  ran. 
2.  A  state  statute  of  limitatiou  ibr  tki 
recovery  of  real  property  does  not  begii 
to  run  in  favor  of  a  railway  compuy  u 
against  a  settler  under  the  homestead  Uwi 
of  the  United  States  until  patent  hu  tmii 

[No.  Ifi2.1 

Argued  and  submitted  January  11, 1907.  Jk- 
cided  March  11,  1907. 

IN  ERROR  to  the  Supreme  Omrt  of  Oi 
State  of  Washington  to  review  a  jndf- 
ment  which  affirmed  a  judgment  of  the  Si- 
perior  Court  in  and  for  the  County  of  VUI- 
man,  in  that  state,  in  favor  of  pltiatif  ■ 
an  action  of  ejectment.     Affirmed. 

See  same  case  below,  39  Wash.  571,11 
Pac.  1062. 

The  facts  are  stated  in  the  opinkm. 

Mr.  Charles  W.  Bunn  argued  the  oMy 
and,  with  Mr.  James  B.  Kerr,  filed  a  M 
for  plaintiffs  in  error: 

It  is  entirely  clear  that  one  oeeopjim 
public  land  may  protect  his  poMWOiy 
right  before  patent.  It  is  dear,  upon  tk 
decisions  of  this  court,  that  he  wobM  bt 
protected  by  injunction  or  by  anv  other 
proper  remedy  against  a  raUway  daiwaf 
under  the  act  of  1876. 

Washington  &  I.  R.  Co.  v.  OsboraJWU. 
S.  103,  40  L.  ed.  356,-16  Sup.  Ct  Btpiilt; 
Spokane  Falls  &  N.  R.  Co.  t.  Ziegler.  IITC. 
S.  65,  42  L.  ed.  79, 17  Sup.  Ct.  Rep.  72& 

Other  courts  have  held  that  he  wiD  ki 
protected  by  any  appropriate  action. 

Brown  v.  Hartshorn,  12  Okla.  121,0Fli& 
1049;  Woodruff  v.  Wallace,  3  OUa.SH^«l 
Pac.  357,  and  cases  dted;  French  v.  Om* 
well,  13  Or.  418,  11  Pac  62;  Bnrii^tfli.K' 
&  S.  W.  R.  Co.  T.  Johnson,  38  Kan.  14tU 
Pac  125;  Wendel  v.  Spokane  Oootj.ff 
Wash.  121,  91  Am.  St.  Rep.  825, 67  he.  CI: 
see  also  Pierce  v.  Frace,  2  Wash.  81,  SI  ^ 
192,807. 

If  the  right  of  the  defendant  h  «« 
is  only  to  recover  dammgea,  then  the  f^ 
ing  of  the  state  court,  that  the  itMi  ^ 
limitation  could  not  run  atil  pile^  ^ 
clearly  erroneous.  RegardleM  of  vhi*^ 
this  action  ia  one  for  damagw  or  mi  ^ 
recover  possession,  the  ruling  fa  mn0^ 
if  the  title  vested  in  the  mOwaj  soi 
subject  to  the  poeseasory  claim. 

The  decision  in  llll^[iaa  Tmrf  0^  ^ 
Ohio  &  M.  R.  Co.  142  U.  &  396,  iMl*^ 
ed.  1055,  1060,  12  Sup.  Gt.  Rep.  I«L««> 
to  settle  that  the  former  litiiestiii  ^ 
minating  in  Powers  v.  Slagfat,  180  U.  &  A 
45  L.  ed.  479,  21  Sup.  Ct.  Rep.  311,  inj 
rca  judicata.  See  also  GOman  v.  BHA* 
Pet.  298,  9  L.  ed.  432;  FIwbni,  M^ 
4th  ed.  I  267;  Van  Fleet,  nirMri4» 
tion,  I  306  and  follow!  ig. 
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late  anthoritiefl  settle  that  where  the 
meni  in  the  former  action  la  upon  de- 
rtr  to  m  eompltimt,  the  estoppel  exteods 

to  the  very  point  raised  m  the  plead- 
&ud  does  not  bar  another  action  baied 
I  other  facta, 
r.  U.  L.  Ettinger  gnbmitted  the  cause 

defendant    in    error-     M^asrs.    Thomas 

I  And  W.  £,   McCroakey   were  on   the 

U 

lie  judgnsent  in  a  former  action  in  which 

title  to   this   land   i/i^as   determined   is 

judicuia  of  this  case. 

I  Am.  &  Eng,  Ene.  Law,  2d  ed.  p.  781 ; 

r  Orleana   v.  Citizens*  Bank,  167  U.  S* 

,  42  L.  ed,  210,   17   Sup.   a.   Rep,   905; 

Wmp  V.  Taeoma,  13  Wash.  141,  52  Am. 

Bop,  25,  42  Pkc.  641 ;  Isi^naee  v,  Austin, 

WftsL  362,  40  Pao.  394. 

I  jnigineat  on  a  demurrer  to  the  merits 

ii  ^uch  an  adjudJcation  u  if  rendered 

T  trial  of  facts* 

ilej  V.   Xott,   HI   U,  S.  472,  28  L.  ed. 

r  4  Sttp,  Ct.  Rep.  495;  Could  v,  Evans- 

ift  C.  R,  Co.  91  U  S.  526,  23  L.  ed,  41G-, 

I  Fleet,  Former  Adjudication,  §  306;  24 

t  Eng.  Enc,  Law,  2d  ed.  p.  793. 

ir.  Jnstlee  McEeanA  delivered  the  optn* 

of  the  court; 

%h  h  an  action  of  ejectment  brought  bj 

^Ddant  in  error  against  plain  tiffs  in  error 

'ho  superior  court  in  and  for  the  county 

ft'liitman,  state  of  Washington^  for  land 

lAte  in  the  town  of  Falouee. 

1i*  trial  court  adjudged  defendant  in  er- 

the  owner  in  fee  simple  of  the  land 
^  ioT.  and  that  the  plrtintiffa  m  error 
p  in  the   possession   and   occupation  of 

portions  thereof  descrihcd  in  their  an- 
n  against  the  wiJl  and  corjaeot  of  the 
otiff  (defendant  in  error),  and  were  oc- 
^ing  and  in  possession  thereof  without 
t,  except  that  the  Northern  Pacific 
^'flj  Company,  as  a  public  carrier,  had 
"Efht  to  hold  the  possession  of  a  atrip 
ai>d  25  feet  wide,  *'b<*in^  12^A  feet  on 
side  of  the  center  line  between  the 
*  of  its  main  track  oyer  and  across  said 
,  and   a  ho   a   tract    100    feet    square," 

tract  was  described.  Defendant  iu  er- 
was  adjudged  entitled  to  recover  ^'all 
'est  of  the  land  described  in  the  amend- 
JUjplalnt."    And  that  a  writ  isi^ue  to  put 

in  possession  thereof,  byt  not  until 
'.y  days  from  the  date  of  the  judgraentj 

if  an  appeal  should  be  taken  and  pro- 
ngs stfljed.  then  not  until  ninety  days 

the  time  thp  remittitur  frnm  the  su- 
le  *court  affirming  the  judgment  should 
ed;  and  if,  in  the  meantime,  the  railway 
■any  should  commence  proei^eding  in  the 
*r  C50urt  to  condemn  the  land  claimed  by 
d  described  in  its  answer,  for  railroad 

U.  S. 


purposes,  then  said  writ  should  not  be  is- 
sued as  to  aueli  land  as  it  might  seek  to 
eondemnj  unless  the  company  should  after- 
wards dismiss  such  proceedings  or  fail  to 
prosecute  the  same  to  &nal  judgment  and 
pay  the  award  that  might  be  made  therein. 
The  supreme  court  affirmed  the  judgement, 
39  Wash,  576,  81  Pac.  1062. 

The  facta,  as  far  as  necessary  to  be 
atated,  are  that  after  proceedings  in  the 
land  office,  to  which  the  railway  company 
waa  a  party,  a  homestead  patent  was  is- 
sued to  defendant  in  error  April  20,  1S97, 
to  lots  lOj  11,  14,  and  15  of  section  1,  town- 
ship 16  N.,  range  45  E.,  Willamette  meridi- 
an. Defendant  in  error  established  his  res- 
idence upon  the  land  in  1 8 S3. 

In  1SS6  and  the  first  half  of  1887  th« 
Spokane  Sl  Palonse  Railway  Company  con- 
structed and  completed,  at  great  expense, 
a  railroad  over  lots  10  and  11,  conforming 
to  the  lurrey  previously  made  and  staked 
out,  and  from  and  after  its  completion  it 
was  operated  daily  and  continuously  in  tb# 
carrying  of  freight,  passengers,  and  ma!L 
The  right  oi'  way  claimed  was  100  feet  wida 
on  either  side  of  the  main  line  of  railroad. 
It  would  be  possible  for  plaintiff  in  error, 
who  is  the  successor  of  the  Spokane  com- 
pany, to  carry  freight,  passengers,  and  mail 
over  a  right  of  way  not  exceeding  25  feet 
in  width,  and  a  apace  of  ICK)  feet  square 
would  permit  of  the  eroction  of  a  depot  at 
the  town  of  Palouse.  But  great  inconven- 
ience would  result  to  the  citizens  of  that 
town  and  vicinity  and  the  railway  company. 
For  the  convenient,  prompt,  and  expeditious 
handling  of  freight  and  the  erection  of  ele- 
vators for  storing  grain  and  wheat  a  right 
of  way  of  200  feet  is  necessary.  At  the 
time  the  railroad  was  surveyed  and  con- 
Rtructed  defendant  in  error  restided  upon 
said  lands  and  knew  of  its  construction  and 
the  expenditure  of  large  Hums  of  money 
therefor.  About  the  'time  of  the  survey  he[12TJ 
published  a  notice  in  the  Palouse  Newa,  a 
newspap#^r  published  in  the  vicinity  of  the 
land,  forbiddiniT  all  persons  from  trespass- 
ing thereon.  This  is  the  only  objection  he 
made.  In  the  month  of  August,  1867,  the 
Northern  Pacific  Railroad  Company,  claitn* 
ing  to  be  the  owner  of  lots  10  and  11, 
conveyed  the  same  to  William  S,  Powers, 
and  he,  on  the  14th  of  September  of  the 
same  year,  conveyed  to  the  Spokane  & 
Palouse  Railway  Company  a  right  of  way 
200  feet  wide  over  lots  10  and  11,  being 
the  same  then  claimed  by  that  company  and 
now  claimed  by  plaintiff  in  error,  the 
Northern  Pacific  Railroad  Company.  On 
the  12th  of  May.  1807,  the  Spokane  &  Pa- 
lotise  Rjillway  Company,  Powers,  and  others, 
as  successors  in  interest  of  Powers  under 
the    above  deed    of    conveyance    from    the 
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Northern  Pacific  Railroad  Company,  brought 
a  suit  against  the  defendant  in  error  which 
will  hereafter  be  referred  to  and  described. 
The  complaint  was  amended.  The  date  of 
its  filing  as  amended  does  not  appear.  It 
was  sworn  to  February  19,  1898.  A  de- 
murrer to  the  amended  complaint  was  sus- 
tained and,  the  plaintiffs  declining  to  plead 
further,  a  judgment  was  entered  June  24, 
1898,  dismissing  the  suit.  The  judgment 
was  affirmed  successively  by  the  supreme 
court  of  the  state  and  by  this  court.  No 
suit  of  any  kind  was  commenced  by  defend- 
ant in  error  to  enjoin  the  construction  of, 
or  the  maintenance  of,  said  railroad  over 
said  right  of  way,  except  the  suit  at  bar, 
which  was  brought  shortly  after  the  deci- 
sion of  this  court  above  mentioned.  The 
summons  was  served  on  the  Northern  Pacific 
Railway  Company  on  the  9th  of  October, 
1901,  and  the  complaint  was  filed  on  the 
4th  of  June,  1902. 

The  Spokane  &  Palouse  Railway  Company 
conveyed  the  right  of  way  in  controversy 
and  all  of  its  property  on  the  2l8t  of  Febru- 
ary, 1899,  to  the  Northern  Pacific  Railway 
Company,  which  has  ever  since  maintained 
and  operated  said  road  from  Spokane, 
Washington,  to  Lewiston,  Idaho,  and  in- 
terveninpr  points. 
[[128]  'The  Northern  Pacific  Railway  Company 
(we  shall  follow  counsers  example  and 
treat  the  Northern  Pacific  Railway  Com- 
pany as  the  sole  plaintiff  in  error,  the  in- 
dividuals named  being  its  lessees)  assigns 
as  error  in  its  brief  the  ruling  of  the  su- 
preme court  of  the  state,  that  the  company 
*Tiad  no  right  of  way  under  the  act  of  Con- 
gress of  March  3,  1875"  (18  Stat,  at  L. 
482,  chap.  152,  U.  S.  Comp.  Stat.  1901,  p. 
1568),  and  the  ruling,  "that  the  statute  of 
limitations  of  Washington  could  not,  be- 
cause the  laws  of  the  United  States  for- 
bade, commence  to  run  until  patent  issued.'' 
The  limitation  of  the  statute  is  ten  years. 

The  defendant  in  error  opposes  as  a  bar 
to  these  defenses  the  judgment  in  his  favor 
in  the  suit  brought  by  the  Spokane  &  Pa- 
louse  Railway  Company  and  William  S. 
Powers  and  others,  which  judgment  was  af- 
firmed by  this  court.  180  U.  S.  173.  45 
L.  ed.  479,  21  Sup.  Ct.  Rep.  319.  Plaintiff 
in  error  is  the  successor  in  interest  of  the 
Spokane  &.  Palouse  Railway  Company,  and 
is  estopped  by  the  judgment  if  that  com- 
pany would  be. 

The  object  of  the  suit  in  which  the  judg- 
ment was  rendered,  as  appears  from  the 
findings  of  fact  of  the  trial  court,  was  to 
have  Slaght,  defendant  in  error,  "declared 
a  trustee,  and  as  holding  the  land  in  trust" 
for  the  plaintiffs  in  the  suit,  and  to  rzquire 
a  conveyance  from  him  to  them,  and  to 
enjoin  him  from  bringing  any  action  to 
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oust  them.  The  amended  eomplaiiit,  wUA 
is  made  part  of  the  findings,  avernd  ikt 
the  patent  to  Slaght  was  "issned  ladert 
misoonstmctioo  and  misinterpietatioo  of 
the  law,"  and  that,  st  the  date  of  tke  b- 
suanee  of  said  patent,  the  land  was  not,  iff 
was  it  at  the  time  he  applied  to  ester  tk 
same,  public  land,  subject  to  flettleoNst  or 
entry  under  the  land  laws  of  the  Uutai 
States,  other  than  the  act  of  CongnM  im- 
proved July  2,' 1864  [18  SUt  at  L  »; 
chap.  217],  granting  land  to  the  Nortkn 
Pacific  Railroad  Company.  The  fseti  ul 
circumstances  from  which  these  eondarioB 
were  deduced  and  justified  were  Mi  fortk 
with  great  particularity.  It  was  vmtd 
that  the  Spokane  &  Palonse  Railway  Gm- 
pany  and  other  plaintiffs  assertid  nl 
claimed  title  to  certain  portkms  of  tfe  W  * 
under  and  by  virtue  of  certain  iniUutiti 
*duly  made  and  delivered  by  POwen  sid  tt(UI 
grantees.  And  it  was  also  aveiTCd  thit 
the  questions  involved  were  of  oobbob  td 
general  interest  to  many  persons  whoa  I 
was  impracticable  to  make  parties  wad  fM 
such  persons  and  the  plahitlffs  wbr  tki 
owners  in  fee  simple  and  had  an  iudefMsMi 
title,  and  were  in  possession  of  lots  10^  11 
14,  and  16  of  section  1,  towasUp  M  t, 
range  45  E.,  Willamette  meridian,  sid  M 
Slaght  claimed  an  interest  or  ertats  tkor 
in  adverse  to  the  plaintiffs, '  whkh  ddi 
was  without  any  right  whatever  sid  M 
he  had  no  estate,  right,  title,  or  isihnik 
whatever  in  the  land  or  any  part  tknot 
And  it  was  averred  thai  he  thmtaMiti 
commence  suits  in  ejectment,  and,  wtt- 
out  suit,  forcibly  to  dispossess  sid  cji^ 
plaintiffs  from  said  preniiaes  or  a  portto 
thereof  unless  enjoined.  An  Injmwtki  *i* 
prayed  restraining  him  from  selling  tkltfi 
and  doing  the  acts  described;  tint  It  t* 
required  to  set  forth  the  natm  of  Ik 
claim,  and  that  his  claim  be  deCemhii'i 
that  he  be  adjudged  to  have  no  tithflrii- 
terest  whatever  to  the  land  or  a^j  fil* 
thereof,  and  be  enjoined  from  ever  mi^ 
ing  any:  "that  the  title  of  plaiatift  k di- 
creed  good,  valid,  indefeasible  fee  dnph 
and  free  from  all  claims  of  said  MmU^f 
that  the  patent  be  declared  to  haw  kffrf 
under  a  misconstruction  of  law,  thit  li  k* 
held  to  be  a  trustee  for  the  plafartii;  ^ 
liam  L.  Powers,  and  his  ginntssi»  M  ^ 
rect  and  through  mesne  eonvysm^  ^ 
that  Slaght  be  required  to  eoBfif  thi  k*'  ; 
to  Powers  and  his  granCesiL  8li^  ^ 
murred  to  the  complaint  and  the  dM**  I 
was  sustained.  The  plainUflb  dMttV^  •] 
stand  on  the  demurrer,  Judgment  wi^ 
tercd  dismissing  the  lit.  TUi  JilP^ 
was  sffinned  by  the  i  iprtmc  osaittf^ 
state  and  by  this  «  t,  as  we  Um  ^ 
The  complaint  in  vm  rait  did  «t  ^^ 
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.  land  or  fntereat  Powers  deeded  to  the 
ane  &  Palouse  Railway  Company,  but  it 
irs  frdm  tlie  findings  that  the  Northern 
le  Railroad  Ccimpany  cctnvpyed  lota  10 
11  to  Powers  in  August,  18S7»  and  in 
»mher,  1887*  Powers  conveyed  to  the 
ane  &  Paloiise  Railway  Coinpany  the 
t  of  *Iand  then  used  aa  its  right  of  way, 
that  H  18  the  samti  tmet  which  waa 
jfed  by  the  plaintiff  in  error  a&  its 
,  of  way.  The  basia  of  th^  title  al- 
l  In  the  suit  was  the  grant  to  the 
hern  Paeific  Railroad  Company  by  act 
ongreas  of  July  2,  1864.  Rights  under 
act  of  Congress  of  March  3,  1875,  or 
\T  the  statute  of  Uiwitationa  of  the 
J,  were  not  set  up.  The  Spokane  & 
use  Railway  Company,  however^  al- 
i  that  it  and  the  other  plaintiffs  in  the 
had  a  title  in  fee  simple,  and  prayed, 
lio  most  compreheiisive  atid  detailed  way, 
hare  it  f]uieted  against  the  el  aims  of 
difeodant  in  error »  which,  it  was  al- 
(d,  were  threatened  to  he  asserted  by 
a  tnd  by  force  without  suit.  The  ques- 
i  nrjw  to  be  decided  is,  Is  the  decree  in 
Buit  rtfs  judieafaf  Against  this  effect 
the  decree  the  railway  company  urges 
t  it  was  rendered  on  demurrer  and  "the 
oppel  extends  only  to  the  very  point 
ik  in  the  pleading,  and  does  not  bar 
't!i?r  aetion  based  upon  other  facts." 
s  effect  of  the  decTee,  it  is  insisted,  was 
r  to  decide  againat  the  title  specially 
fftrth  in  the  pleading.  And  further.  **ln 
^  aetion  ft  hat  at  bar]  the  right  aa- 
ted  h  a  perpetual  easement  or  way  by 
tup  of  the  act  of  1875  through  the  lands 
elved  in  the  former  suit.  Not  only  was 
^  ri^ht  not  pleaded  in  the  former  cx}m- 
"^t,  but  under  it  tire  title  now  asserted 
M  not  have  been  pro^^ed."  To  sustain 
=ie  conclusions  the  fol lowing  authorities 
cited:  Wiggins  Ferry  Co,  v.  Ohio  &. 
R,  Co.  142  U.  S.  396,  410,  :?5  L.  ed.  1055, 
%  12  Sup.  Ct-  Rep.  188;  Cilman  v.  Rives, 
Pet.  298.  9  L.  ed.  432;  Freeman,  Judgra. 
ed.  2dT:  Van  Fleet,  Former  Adjuflica- 
1,  I  3f>6  and  following, 
he  dtations  are  not  apposite  to  the  prea- 
pontroversy.  It  is  well  established  thai 
^d^eut  on  demurrer  is  as  conclusive  aa 
nfndered  upon  proof.  Gould  v.  Evans ^ 
f  t  C,  R.  Co.  91  T^  8.  526,  2^  L.  ed. 
;  Bisacll  V.  Spring  Valley  Tv^-p,  124  V. 
^'25,  31  L.  ed.  411,  H  Rup.  Ct.  Rep,  VM\ 
'PHian,  Judgm.  §  2fiT.  The  q^iP.**tion  ns 
aueh  judgtneat  when  pleaded  in  Imr  of 
thi^r  action  will  be  iitjce^.^arily  its  lejTuI 
Uity  with  such  action.  The  jfjeneral  rule 
the  extent  of  the  bar  is  not  only  *what 
'  plended  or  litigated,  but  what  could 
e  been  pl^.ded  or  litigated.  There  is 
ifferenee   between   the  etlect  of   a  judg- 

5  n.  s. 


meni  aa  a  bar  agfainst  the  proseeution  of 
a  second  aetion  for  the  same  claim  or  de- 
man  d^  and  its  effect  as  an  estoppel  in 
another  aetion  between  the  same  pafties 
upon  another  claim  or  demand  (Cromwell 
V.  Sac  County,  94  U.  S.  351,  24  L.  ed.  195; 
Bissell  V*  Spring  Valley  Twp.  supra;  New 
Orleans  v.  CitiKcns'  Bank,  197  U.  S.  390, 
42  L.  ed.  210,  17  Sup.  CtRep.90S^  Southern 
P.  R.  Co,  V.  United  Slates,  168  U.  S.  1,  42  L. 
ed.  355,  1§  Sup.  Ct.  Rep.  IS;  Gunter  v.  At- 
lantic Coast  Line  E*  C<>.  200  U.  S.  273,  50 
L.  ed.  477,  26  Sup.  Ct.  Rep.  252;  Deposit 
Bank  v.  Frankfort,  191  U.  S.  409,  4g  L.  ed. 
276,  24  Sup.  Ct.  Rep.  154h  and  a  distinc- 
tion between  personal  actions  and  real  ac- 
tions is  useful  to  observe.  Herman^  Estop- 
pel, %  92.  It  is  there  saldi  "Although  there 
may  be  several  different  claims  for  the 
same  things  there  can  be  only  one  right  of 
property  in  it;  therefore,  when  a  cause  of 
action  has  resulted  in  favor  of  the  da* 
fen  dan  t,  when  the  plaintiff  claims  the  prop- 
erty of  a  certain  thing  there  can  be  no 
other  aetion  matntatned  against  the  same 
party  for  the  same  property,  for  that  would 
be  to  renew  the  question  already  decided; 
for  the  single  question  in  litigation  wai 
whether  the  property  belonged  to  the  plain- 
tiff or  not;  and  it  ii  of  no  importance  that 
the  plaintiff  failed  to  set  up  all  his  rights 
upon  which  his  cause  of  action  could  have 
been  maintained;  tt  is  sufficient  that  it 
might  have  been  litigated/* 

In  United  States  v,  Califc^ia  ^  0.  Land 
Co.  192  V.  B,  355,  48  L.  ed.  470,  24  Sup.  Ct 
Rt'p.  26fi.  this  prinoiple  was  applied.  In 
that  case  a  ilecree  rendered  upon  a  bill  in 
equity  brought  under  an  act  of  Congress  to 
have  patents  for  land  declared  void,  as  for-  • 
feited,  and  to  establish  the  title  of  the  United 
States  to  the  land,  was  held  to  be  a  bar  to 
a  subsequent  bill  brought  against  the  same 
defendants  to  recover  the  same  land,  on 
the  ground  that  it  was  excepted  from  the 
original  grant  as  an  Indian  reservation- 
And,  speaking  of  the  two  suits,  we  said, 
by  Mr,  Justice  Holmes:  "The  best  that 
can  be  said,  apart  from  the  act  just  quoted, 
to  distinguish  the  two  suits*  is  that  now 
the  United  States  puts  forward  a  new 
ground  for  its  prayer.  'Formerly  it  sought [13311 
to  avoid  the  patents  by  way  of  forfeiture. 
Now  it  seeks  the  same  eonclnsion  by  a  dif- 
ferent means;  that  is  to  say,  by  evidence 
that  the  lands  originally  were  excepted 
from  the  grant.  But  in  this,  as  in  the 
former  suit,  it  seeks  to  establish  its  own 
title  to  the  fee,"  And  furthert  "But  the 
whole  tendency  of  our  decisions  is  to  re- 
quire a  plaintiff  to  try  hfs  whole  cause  of 
net  ion  and  his  whole  case  at  one  time.  He 
cannot  even  split  up  his  claim  (Fetter  V- 
Beale,  1  Salk.  11;    Trask  v.  Hartford  &  K 
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H.  R.  Co.  2  Allen,  331;  Freeman,  Judgm. 
4th  ed.  §§  238,  241) ;  and,  a  fortiori,  he  can- 
not divide  the  grounds  of  recovery ." 

This  doctrine  has  illustrations  in  suits  to 
quiet  title.  It  was  decided  in  Parrish  t. 
Ferris  (Doe  ex  dem.  Parrish  v.  Ferris)  2 
Black,  606,  17  L.  ed.  317,  that  the  judgment 
in  an  action. to  quiet  title  is  conclusive  of 
the  title,  whether  adverse  to  the  plaintiff  in 
the  action  or  to  the  defendant.  In  other 
words,  determines  the  merits  of  the  plain- 
tiff*8  title  as  well  as  that  of  the  defendant. 
In  Indiana,  B.  &  W.  R.  Co.  v.  Allen,  113  Ind. 
581,  15  N.  £.  446,  it  was  held  that  the  rail- 
way company  could  not  assert  against  a 
judgment  decreeing  title  in  the  plaintiff  in 
such  an  action  the  right  to  construct  and 
maintain  a  railway  over  it.  And  in  Da- 
vis V.  Lennen  [125  Ind.  185,  24  N. 
E.  885],  it  was  decided  that  every  possible 
interest  of  a  defendant  is  cut  off.  And 
necessarily  every  possible  interest  of  the 
plaintiff  is  cut  off  if  the  judgment  is  in 
favor  of  the  defendant.  Parrish  v.  Ferris, 
supra. 

The  Spokane  &  Palouse  Railway  Com- 
pany alleged  a  title  in  fee  simple,  and  the 
truth  of  the  allegation  could  be  determined 
as  well  by  demurrer  as  by  proof,  and  the 
same  legal  consequences  followed  from  it. 
Clearwater  v.  Meredith  (Ferguson  v.  Mere- 
dith) 1  Wall.  25,  17  L.  ed.  604;  Goodrich 
V.  Chicago,  5  Wall.  566,  18  L.  ed.  611; 
Aurora  v.  West,  7  Wall.  82,  19  L.  ed.  42; 
Black,  Judgm.  §  707;  Freeman,  Judgm. 
207,  and  cases  hereinbefore  cited.  The  rec- 
ord shows  that  the  demurrer  was  not  upon 
merely  formal  or  technical  defects,  but  went 
to  the  merits.  It  was  directed  to  the  sec- 
ond amended  complaint  of  the  plaintiffs. 
They   elected   to   stand  on   that   complaint, 

I [183] and  declined  to  plead  •further.  They  assert- 
ed its  sufficiency  by  an  appeal  to  the  su- 
preme court  of  the  state  and  again  to 
thiA  court,  and  met  defeat  in  both,  as  we 
have  seen.  Whether  the  Spokane  &  Palouse 
Railway  Company  could  have  pleaded,  in 
addition  to  the  right  it  alleged  under  the 
deed  from  Powers,  the  rights  that  plain- 
tiffs in  error  contend  it  acquired  under  the 
act  of  Congress  of  1875,  or  the  statute  of 
limitations  of  the  state,  we  need  not  deter- 
mine. See  Story,  Eq.  PI.  ||  97,  120,  et. 
seq.;  Smith  v.  Swormstedt,  16  How.  288, 
14  L.  ed.  942.  It  elected  between 
those  rights  and  rights  under  the  Powers 
deed,  and  we  think  its  grantee  is  now 
bound  by  that  election.  The  interest 
that  the  Spokane  &  Palouse  Railway  Com- 
pany derived  from  Powers  was  of  the  right 
of  way,  which  is  now  claimed  by  plaintiff 
in  error.  In  other  words,  plaintiff  in  er- 
ror, as  successor  of  the  Spokane  &  Palouse 
742 


Railway  Compaay,  agmin  asserts  title  t 
the  very  property  that  was  the  subject  o 
the  other  suit,  the  source  of  title,  only,  bt 
ing  different.  If  this  may  be  done,  ho- 
of ten  may  it  be  repeated?  If  defeated  npc 
the  new  title^  may  plaintiff  in  error  aii^ 
still  another  one,  either  in  its  piedeeet^ 
or  in  itself,  and  repeat  as  often  as  it  b^ 
vary  its  claim?  The  principle  of  ru  j^adk 
oata  and  the  cases  enforcing  and  illustrat- 
ing that  principle  declare  otherwise. 

In  the  discussion  thus  far  we  have  » 
sumed,  as  contended  by  plaintiff  in  env, 
that  the  statute  of  limitations  conld  en- 
mence  to  run  before  the  patent  ifsned,  ul 
we  have  also  assumed  that  rights  unJerit 
were  complete  in  the  Spokane  A  Fdow 
Railway  Company  at  the  time  of  iti  nit 
against  Slaght.    Lest  the  latter  asranpcioi 
be  questioned  it  may  be  well  to  detcmiM 
whether  the  other  assumption  be  true.  7k 
supreme  court  decided  against  it  on  the  u- 
thority   of  Gibson   v.   Chouteau,  13  Will 
92,  20  L.  ed.  534,  and  Bedfield  v.  Psita,  18 
U.  S.  239,  33  L.  ed.  327,  10  Sup.  (X  I^ 
83;    that  is,  decided  that  the  sUtute  id 
not  commence  to  mn  until  the  pttMt  i^ 
sued   to  Slaght,  and   that,  therefore,  tUi 
action    was    not    barred.     The   mlin^  «* 
think,  was  right.    The  act  of  Cooffm  of    J 
1876  and  the  sUtute  of  limiutioni  an  *ii^ 
dependent  defenses,  and,  being  fto,  tki  kir 
ter  comes  within  the  rule  annouNci  Of 
course,  if  the  act  of  Congreu  of  1S7S  "if 
a  grant  of  the  right  of  waf  im  yr«sA 
"conveying  a  good  title  when  the  m'  ■>> 
completed,"  as  contended,  it  needi  m  fSi 
from  the  statute  of  limitatkms,  sad  vnH 
be  an    effectual    defense  if    it  «m  i^ 
barred  by  the  judgment  which  we  ksni* 
sidered. 

Judgment  alfirmed. 
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SUte  of  Washington  to  icview  s  )# 
ment  which  affirmed  a  JodgBMl  ^  ^ 
Superior  Court  in  and  for  the  Of^  * 
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MAxrm  T.  DiBTBioT  or  Columbia. 
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•r  fn  tbmt  Btatej  in  fairor  of  plain- 
action  af  ejectmeiit.    Affirmed. 
larlea  W,  Buna  argued  the  caus« 
tiffi  m  error. 
Dsel  for  defendftnt  in  error, 

Btic@  McSeima  dellvened  tlte  opin- 

&  court: 

ise  waa  submitted  with  No.  1S2, 
ionB  being  identical  On  the  au- 
hf   that   case   the  judgment   ifi   af'^ 


stice  Brewtr  took  no  part  In 
)f  the^e  cases. 


th« 


MAS  R.  MAETTN,  Plff.  in  Err., 
ICr  OF  COLUMBIA.  (No.  100.) 
CE  A.   BRANDENBUBGp   Plff.  in 

V. 

[Cr  OF  COLUMBIA.  (Ko.  ISl.) 
I  S.  C  Reporter's  ed.  136-141,) 

provements  —  asacssments  —  bene- 

ipportionment  of  th^  cost  of  widen- 
.He?    in    the    city    of    Washington 

property  lying  within  the  square 
which  snch  alley  run*  must  be 
I  beneflte,  where  the  jnrj  of  awfird, 
directed   by   the  act   of  July  22, 

Btfit.  at  L.  255,  ehap.  23^),  as 
by  the  act  of  A^igoiat  24.  18D4  (29 
J.  501,  chap.  328  )t  to  apportion  an 
qual  to  the  damages  a&c^rtained 
kised,  is  to  apportion  such  amount 
^  as  each  lot  or  part  of  lot  in  such 
ay  be  benefited." 


[Nos.  190,  101.] 


2a   1907. 
II,  I0OL 


Decided  March 


DR  to  the  Court  of  Appeals  of  the 
t  of  Columbia  to  review  judgments 
judgments  of  the  Supreme  Court 
Diatriet,  quashing  writs  of  cer- 
test  the  Talidity  of  assessment  a 
idening  of  an  alley  In  the  city  of 
3n,    Rei?ersed. 

le  ease  below,  No.  190,  2G  App.  D. 
ro.  191,  26  App.  D.  C.  140. 
t^  are  fltflted  in  the  opinion, 
win    C.    BrandenhuTE    argued   the 
1^  with  Mr.  Clarence  A,  Bran  d  en - 
I  a  brief  for  plaintiffs  in  error. 

On  aaseaamenta  for  benefita  and 
in  cases  of  public  improvements — 
o  Bauman  T.  Ross,  42  h.  ed.  U.  S. 


Mr.  George  E.  Sullivan  also  argued  the 
cause,  and,  with  Messrs.  Edwin  C.  Branden^ 
burg  and  Clarence  A.  Brandenburg,  filed  a 
brief  for  plaintilT  in  error  in  No.  101, 

Mr.  Francis  H,  Stephens  argued  the  cause, 
and,  with  Mr.  Edward  H.  Thomaaj  filed  a 
brief  for  defendant  in  error. 

Mr.  Justice  Hglmes  delivered  the  opinion 
of  the  court  t 

These  are  writa  of  certiorari  to  teat  the 
validity  of  assessments  for  the  widening  of  i 

an  alley  in  Washington  under  the  *act  of [19 81 
Congress  of  July  22,  1802,  chap.  230  f27 
Stat-  at  L,  256),  as  amended  by  the  act  of 
August  24,  1894,  chap.  mS  m  Stat,  at  L, 
601).  The  writs  were  quashed  by  the  an* 
preme  court  of  the  District  and  the  judg- 
menta  affirmed  by  the  court  of  appeals.  20 
App.  D.  C.  140,  148*  The  principal  ca^ie  ii 
that  of  Brandenburg,  the  owner  of  land 
taken  for  the  widening.  That  of  Martin 
raises  questions  as  to  the  righta  of  a  mort- 
gagee of  the  aame  land.  The  main  Issue  it 
upon  the  constitutionality  of  the  act.  The 
statute  authorises  the  commissionera  of  the 
District  to  condemn,  open,  widen,  etc.,  alleys 
upon  the  presentation  to  them  of  a  plat  of 
the  same  accompanied  by  a  petition  of  tha 
owners  of  more  than  one  half  of  the  real 
estate  in  the  square  in  which  such  alley  ii 
sought  to  be  opened,  etc.,  or  in  i^rtain  otbet 
cases.  After  prescribed  preliminaHea  thft 
commissioners  are  t^  applj  to  the  marshal 
of  the  District  to  impanel  a  jury  of  twelve 
disinterested  citizens,  and  the  marahal  ia 
to  impanel  them,  first  giving  ten  days*  no- 
tice to  each  proprietor  of  land  in  the  square. 
The  jury  is  to  appraise  the  damages  to  real 
estate  and  also  is  to  "apportion  an  amount 
equal  to  the  amount  of  ^aid  damages  ao 
ascertained  'and  appraised  as  aforesaid," 
including  fixed  pay  for  the  marshal  and 
jury,  "a^^ordmg  as  each  lot  or  part  of  lot 
of  land  in  such  square  may  be  benefited 
by  the  opening,  widening,  extending,  or 
straightening  auch  alley,"  with  certain  de- 
ductions. The  amendment  authorizea  tha 
commissioners  to  open  minor  streets,  to  run 
through  a  square,  etc.,  whenever,  in  the 
judgment  of  said  eom mission ers,  the  publio 
interests  require  it. 

The  law  is  not  a  legislative  adjudication 
concerning  a  particular  pla^e  and  a  particu* 
lar  plan,  like  the  one  before  the  court  in 
Wifrht  T.  Bavidson,  181  U.  B.  371,  45  L.  eA 
900.  21  Sup.  Ct.  Rep.  616,  It  ia  a  general 
prospective  law.  The  charges  in  all  fa  sea 
are  to  be  apportioned  within  the  limited 
taxing  district  of  a  squnre,  and  therefoTt 
it  w(?ll  may  happen,  it  is  argued,  that  they 
exceed  the  benefit  conferred,  in  some  caaa 
of  which  Congreaa  never  thought  and  upon 
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which  it  could  not  have  passed.  The  pres- 
ent is  said  to  be  a  flagrant  instance  of  that 
sort.    If  this  be  true,  perhaps  the  objection 

|[180]*to  the  act  would  not  be  disposed  of  by  th:>! 

I  decision  in  Louisville  &  N.  R.  Co.  v.  Barber 

Asphalt  Paving  Co.  197  U.  S.  430,  49  L. 
ed.  819,  25  Sup.  Ct.  Rep.  466.  That  case 
dealt  with  the  same  objection,  to  be  sure, 
in  point  of  form,  but  a  very  diflferent  one 
in  point  of  substance.  The  assessment  in 
question  there  was  an  assessment  for  grad- 
ing and  paving,  and  it  was  pointed  out  that 
a  legislature  would  be  warranted  in  assum- 
ing that  grading  and  paving  streets  in  a 
good-sized  city  commonly  would  benefit  ad- 
joining land  more  than  it  would  cost.  The 
chance  of  the  cost  being  greater  than  the 
benefit  is  slight,  and  the  excess,  if  any, 
would  be  small.  These  and  other  considera- 
tions were  thought  to  outweigh  a  merely 
logical  or  mathematical  possibility  on  the 
other  side,  and  to  warrant  sustaining  an 
old  and  familiar  method  of  taxation.  It 
was  emphasized  that  there  should  not  be 
eTctractod  from  the  very  general  language 
of  the  14th  Amendment,  a  system  of  delu- 
sive exactness  and  merely  logical  form. 

But  when  the  chance  of  the  rost  exceed- 
ing the  benefit  grows  large,  and  the  amount 
of  the  not  improbable  excess  is  great,  it 
may  not  follow  that  the  case  last  cited  will 
be  a  precedent.  Constitutional  rights  like 
others  are  matters  of  degree.  To  illustrate: 
Under  the  police  power,  in  its  strict  sense, 
a  certnin  limit  might  be  set  to  the  height 
of  buildings  without  compensation;  but  to 
make  that  limit  5  foot  would  require  compen- 
sation and  a  taking  by  eminent  domain. 
So  it  well  might  be  that  a  form  of  assess- 
ment that  would  be  valid  for  paving  would 
not  be  valid  for  the  more  serjous  expenses 
involved  in  the  taking  of  land.  Such  a 
distinction  was  relied  on  in  French  v.  Bar- 
ber Asphalt  Paving  Co.  181  U.  S.  3a4.  344, 
45  L.  ed.  879.  889.  21  Sup.  Ct.  Rep.  625.  to 
reconcile  the  decision  in  that  case  with  Nor- 
wood V.  Baker,  172  V.  S.  269,  43  L.  ed.  443, 
19  Sup.  Ct.  Rep.  187. 

And  yet  it  is  evident  that  the  act  of 
Congress  under  consideration  is  very  like 
earlier  acts  that  have  been  sustained.  That 
passed  upon  in  Wight  v.  Davidson,  it  is 
tnie.  dealt  with  a  special  tract,  and  so  re- 
quired the  hypothosis  of  a  legislative  de- 
termination as  to  the  amount  of  benefit 
conferred.  But  the  real  ground  of  the 
d«H»ision  is  shown  by  the  citation  (181  U.  S. 
378,  .S79.  45  L.  ed".  904.  21  Sup.  Ct.  Rep. 
616)  of  Bauman  v.  Ros.s,  167  U.  S.  548, 
42  L,  ed.  270.  17  Sup.  Ct.  Rep.  966.  when  the 

fl40]*ftanie  principle  was  sustained  in  a  general 
law.  167  U.  S.  589,  690.  42  L.  ed.  288,  17 
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Sup.  Ct  Rep.  906.  It  ii  tnie  agun  tki  k 
Bauman  v.  Ron  the  land  benefited  vu  to 
be  ascertained  by  the  jury  instead  of  baf 
limited  by  the  statute  to  a  iqiiiR;  lat 
it  was  none  the  less  possible  that  tke  m 
charged  might  exceed  the  gain.  Ai  oily 
half  the  cost  was  charged  in  that  eue  it 
may  be  that,  on  the  practical  distinetioB  ti 
which  we  have  adverted  in  oonncetioa  wiA 
Louisville  &  N.  R.  Co.  t.  Barber  AipUt 
Paving  Co.  the  danger  of  such  sb  euM 
was  so  little  that  it  might  be  neglceteiM 
the  decision  was  not  put  on  that  groai 

In  view  of  the  decisions  to  which  ve  hin 
referred  it  would  be  unfortunate  if  tki 
present  act  should  be  declared  nneoutiti' 
tional  after  it  has  stood  so  long.  We  tUik 
that  without  a  violent  constmctioB  ef  tk 
statute  it  may  be  read  in  such  a  way  uMt 
to  raise  the  difficult  question  with  whieb  n 
have  been  concerned.  It  is  true  that  tki 
jury  is  to  apportion  an  amount  eqsil  ti 
the  amount  of  the  damage  ascertaiaei  M 
it  is  to  apportion  it  "according  as  Mch  fat 
or  part  of  lot  of  land  in  auch  HpaR  mj 
be  benefited  by  the  opening,  ete."  Vay 
likely  it  was  thought  that  In  geneiaL  h■^ 
ing  regard  to  the  shortneaa  of  the  alkv^ 
the  benefits  would  be  greater  than  tbicML 
But  the  words  quoted  permit,  if  tky  fc 
not  require,  the  interpretation  that  ■  tV 
event  the  apportionment  is  to  be  fai^ 
to  the  benefit,  and  if  it  is  so  liwicd  ■■ 
serious  doubt  as  to  the  Talidity  cf  thi 
statute  disappears. 

It  is  clear,  however,  from  the  pctiM 
and  the  returns  that  the  jmy  did  Mt  al* 
minister  the  statute  in  tlie  way  li  vUck 
we  have  determined  that  It  shoold  bf  nd> 
About  one  fifth  of  each  lot  was  takn,  ^ 
was  valued  at  $92  and  $75  respcdinfy* 
That  would  give  a  value  of  $388  uA  IM 
at  the  most,  to  the  remaining  poitioBib  ^ 
fore  the  improvement  was  made.  Ibi* 
lots  were  assessed  $850  leas  said  K  ' 
$558,  and  $550  less  said  $7$,  or  $171  > 
is  most  improbable  that  tte  mUJakj^ 
an  alley  could  have  nearly  trebled  tki«l> 
of  each  lot.  We  think  it  appaicnt,  n  <^ 
assumed  by  the  eourt  of  appealik  *M  '^ 
jury  understood  their  duty  to  be  lo  ^H** 
the  whole  cost  among  tbe  laiivvi'^ 
whether  the  benefit  was  eqaal  ti  ^ 
share  of  the  cost  or  not.  It  Mirt  ki  "r 
mitted  that  the  langnagt  off  the 
more  or  less  lent  itself  to  that 
ing.  There  is  nothing  in  the 
ejent  to  show  that  the  jury  took  a  •^ 
ent  view,  or  that  they  limited  At  90^ 
ment  to  the  benefit  actually 
these  lots.  For  this  raaooa  the  i 
must  be  quashed,  and  it  will  not  It  i*^ 


WrrHOnc  y,  Kasbtok. 
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tlie  Bpedal  abject iotis  of 


nU  reversed. 

&tice   Earlaiit   Mr.   Justice  White, 
Justice    McKeojia   concur   in    the 


0.  WETMORE,  Administrator  of 
ate  of  Charles  H.  Wet  more,  De- 
to  the  use  of  JOHN  F.  MoKAY, 
Ett., 

JAMES   L.  KABRICK. 

S.  C.  Beporter'fl  ad.  Hl-lfiO.) 

onal  Uw — due  process  of  Uw — 

Tendering  new  judgment  after  the 

eourt  which,  acting  under  the  er- 
elief  that  no  action  bad  been 
a  cause  within  fi  year,  renders  a 
of  diamiisal^  cannot,  eoofiifit^ctly 
[^roeeaa  of  law,  set  aside  such  judg^ 
r  the  term,  or  the  rule  day  which, 
I  local  practice,  Is  equivalent  to 
'  the  term,  without  motion  or  pro- 
i>  vacate  the  judgmentj  and  with- 
,  and  proceed  to  render  a  personal 
against  the  defendant. 
judgments — action  on — want  of 
don, 

mt  of  jurisdiction  to  set  aside  a 
after  the  temis  and  render,  with- 
,  a  new  and  different  judgment,  is 
i:s  a  defense  to  an  action  on  such 
in  a  foreign  jurisdiction,  what- 
iy  the  local  practice  nmj  atford  a 
iinBt  whom  judgment  is  rendered 
ince  and  without  his  knowledge. 
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)R  to  the  Court  of  Appeals  of  the 
ict  of  Columbia  to   review  a  judg- 
ch    affirmed    a    judgment    of    the 
^ouTt  of  that  District,  overrulmg 
;r   to  a   plea   in   an   action   on   a 
Jgment,    Alfirmed. 
e  case  below,  26  App.  D.  C*  124  j 
appeal,  25  App.  D,  C-  415. 
;b  are  stiifced  in  the  opinion, 
iam  L.  Ford  argued  the  cause  and 
^f  for  plaintiff  in  error: 
G:Tiient   of   dismisaal    of   June   12j 
Eg    been   entered    iraprovidently, 
mistake   or   oversight   as   to   an 
record,   the   Massat^husctts    court 


Jn  notice  and  hearing  required  to 
due  process  of  law — see  notes  to 
Sumption,  2  L.H.A.  657;  Chauvin 
,j  3  L.R.A.  194;  anil  Ulman  v. 
11  L.R.A.  225. 

U.  S.,  Book  51. 


did  not  thereby  lose  jurisdiction,  and  had' 
the  power  to  vacate  the  dismissal^  and  re- 
store the  case  to  the  docket  after  the  temip 
The  Palmyra,  12  Wheat.  1,  6  L,  ed.  631; 
Alviso  T.  United  l^ates,  6  WaU.  467,  13  K 
ed.  721;  PhilUpa  v.  Keglej,  117  U.  S,  665,  W 
L.  ed.  1Q13|  6  Sup.  Ct.  Hep.  901;  Manning 
V,  German  Ins.  Co.  46  C  C.  A.  144,  107  Fed, 
52;  Gapen  v.  Stoughton,  1C(  Gray,  364;  Mur- 
ray V,  Dernck,  101  Ga,  113,  28  S.  E.  616; 
Wood  V.  Payea,  139  Mass.  62. 

The  judgment  of  dismissal  of  June  12, 
1399,  was  foimded  upon  a  mere  clerical  mis- 
take of  the  clerk,  or,  at  the  most,  upon  a 
clerical  mistake  of  the  judge^  and  a  judg^ 
ment  so  entered  can  he  vacated  at  any  time. 
The  Palmyra;  Alviso  v.  United  States i 
Capen  v.  Stoughton;  Manning  v.  German 
Ina.  Co.  and  Phillips  v,  Negley,^ — euprai 
Sheepshanks  v,  Boyer,  Baldw.  462,  Fed.  Cws. 
No.  12,741 }  Sherburne  v.  King,  2  Craneh,  C 
C.  205,  Fed.  Caa.  No.  12J50;  McCormick 
V.  Magrudcr,  2  Craneh,  C,  C.  228,  Fed.  Cas, 
No.  8,723;  Black,  Judgm.  $  328;  Chase  v. 
Whit  ten,  m  Minn.  498,  65  N,  W.  84;  Mor- 
rison v.  Stewartf  21  HI.  App.  113. 

The  judgment  of  dismisaal  of  June  12, 
1899,  being  irregulat-  and  entered  contrary 
to  the  practice  of  the  MaasachusettB  courtp 
said  court  had  the  power  to  set  aside  said 
dismissal  and  reinstate  the  cause,  notwith- 
standing the  e!cpiration  of  the  term. 

Dick  V,  McLaurin,  63  N.  C  185  j  Union 
Bank  v.  Crittenden,  2  Craneh,  C.  C.  23S,  Fed. 
Cas.  No.  14,354;  Stocker  v.  Cooper  Circuit 
Court,  25  Mo,  401;  Hunt  v.  Yeatman,  3 
Ohio,  16;  Nave  v.  Todd,  83  Mo.  601. 

The  defendant  in  error  was  not  entitled  to 
notice  of  the  vacation  of  the  dismissal  and 
the  reinstatenient  of  the  original  suit  to 
the  docket  of  the  superior  court  of  Suffolk 
county,  in  the  state  of  Massachusetts,  the 
said  suit  having  been  inadvertently  dis- 
missed through  miBtake,  and  reinstated  on 
the  docket  by  said  court  for  reasons  appar- 
ent of  record,  no  new  thing  having  been 
brought  before  the  court ;  and  even  if  notice 
was  required,  the  absence  of  it  affords  no 
ground  for  assailing  the  judfrment  sued  on 
herein  in  a  collateral  proceeding  such  as  the 
present  one. 

Odeli  v.  Reynolds,  17  C  C.  A.  317,  37  U. 
S.  x\pp.  447,  70  Fed.  656;  Groton  Bridge  & 
Mfg.  Co.  V,  Clark  Pressed  Brick  Of.  126 
Fed.  552;  Ke  Wight  <  Wight  v.  Nicholson) 
1.14  a.  S.  136,  33  L.  ed.  805.  10  Sup.  Ct.  Rep. 
tS7;  Rhoads  v.  Com.  15  Pa.  276;  Black, 
Judgm.  §  134;  Freeman,  Judgm.  M^;  Em- 
ery V,  Whit  well,  6  Mich.  474 ;  Nave  v.  Todd, 
supra;  Emery  v.  Berry*  28  N.  H.  473,  61 
Am.  Dec.  622;  Balch  v.  Shaw,  7  Oush.  282; 
Walden  v,  Craig,  14  Pet.  147,  10  L.  ed.  393; 
Mann  v.  Schroer,  50  Mo.  306;  17  Am.  Jt 
Eng.  Enc.  Law,  2d  ed.  p.  ^3. 
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It  will  be  presumed,  in  the  absence  of  a 
contrary  showing,  that  courts  of  general 
jurisdiction  have  the  power  they  assume  to 
exercise,  and  that  the  mode  of  procedure 
adopted  by  them  is  authorized  by  the  laws 
under  which  they  act. 

Westervelt  v.  Jones,  5  Kan.  App.  35,  47 
Pac.  322. 

There  was  no  fraud  practised  upon  the 
defendant  in  error.  The  delay  in  entering 
the  judgment  certainly  did  not  amount  to 
fraud,  nor  did  his  want  of  knowledge  of  the 
entry  of  judgment. 

Bellamy  v.  Woodson,  4  Ga.  175,  48  Am. 
Dec.  221;  Miller  y.  Clements,  54  Tex.  351. 

Messrs.  W.  W.  Millan  and  J.  J.  Darlington 
argued  the  cause,  and,  with  Messrs.  Millan 
and  Smith,  filed  a  brief  for  defendant  in 
error: 

A  court,  after  having  once  entered  a  final 
.  judgment  for  the  defendant,  though  through 
an  error  of  fact,  thus  discharging  him 
sine  die,  has  no  jurisdiction,  at  a  remote 
subsequent  term,  without  notice  to  him,  to 
.  annul  the  judgment  in  his  favor,  and  to  ren- 
der another  upon  a  money  demand  against 
him  in  its  stead. 

Hettrick  v.  Wilson,  12  Ohio  St.  137,  80 
Am.  Dec.  337;  Morgan  v.  Campbell,  54  HI. 
App.  242;  Swift  v.  Allen,  55  111.  303;  Bry- 
ant V.  Vix,  83  111.  11;  Huntington  County  v. 
Brown,  14  Ind.  191;  Jenkins  v.  Corwin,  55 
Ind.  21 ;  Perkins  v.  Hayward,  132  Ind.  100, 
31  N.  E.  670;  Durre  v.  Brown,  7  Ind.  App. 
132,  34  X.  E.  577;  Eisner  v.  Shrigley,  80 
Iowa,  30,  45  N.  W.  393;  Montgomery  v. 
Merrill,  36  Mich.  97;  Stringer  v.  Echols, 
46  Ala.  61;  Harper  v.  Sugg,  111  N.  C.  327, 
16  S.  E.  173;  Keeney  v.  Lyon,  21  Iowa, 
280;  14  Enc.  PI.  &  Pr.  p.  27;  Hook  v.  Mer- 
cantile Trust  Co.  32  C.  C.  A.  238,  60  U.  S. 
App.  647,  89  Fed.  410;  Hume  v.  Bowie,  148 
U.  S.  245,  255,  37  L.  ed.  438,  440,  13  Sup. 
Ct.  Rep.  582;  Central  Trust  Co.  v.  Grant 
Locomotive  Works,  135  U.  S.  224,  34  L.  ed. 
104,  10  Sup.  Ct.  Rep.  736;  American  Burial 
Case  Co.  v.  Shaughnesay,  59  Miss.  400; 
Jameson  v.  Hilton,  85  Mo.  App.  298;  Ewing 
V.  Perry,  35  Tex.  778;  Hickman  v.  Ft.  Scott. 
141  U.  S.  418,  35  L.  ed.  776,  12  Sup.  Ct. 
Rep.  9;  Re  Wight  (Wi^ht  v.  Nicholson) 
134  U.  S.  143,  33  L.  ed.  860,  10  Sup.  Ct.  Rep. 
487;  1  Bishop,  Crim.  Proc.  ^  1160;  Gramcs 
V.  Itawlev,  50  Fed.  319;  Elder  v.  Richmond 
Gold  &  S.  Min.  Co.  7  C.  C.  A.  354,  19  U.  S. 
App.  118,  58  Fed.  536;  Arrowood  v.  Green- 
wood, 50  N.  C.  (5  Jones,  L.)  414;  Arnold  v. 
Kcndrick,  50  Ga.  203;  Villars  v.  Parry,  1 
lA.  Raym.  182;  Hubbard  v.  Welch,  11  Ark. 
151;  Cameron  v.  M'Roberts,  3  \Vheat.  591, 
4  L.  ed.  467;  Gibson  v.  Wilson,  18  Ala.  63: 
Cleveland  Leader  Printing  Co.  v.  Green,  52 
Ohio  St.  493,  49  Am.  St.  Rep.  725,  40  N. 
E.  201 ;  Cairo  &  St.  L.  R.  Co.  v.  Holbrook, 
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72  HI.  419;  Hiekmma  t.  Ft  Seott,  141  U.  a 
416,  418,  419,  35  K  ed.  ns,  776^  U  AfL 
a.  Rep.  9;  Bank  of  UnHed  States  t.  Urn, 
6  How.  31,  88,  39,  12  K  ed.  331,  334*  W 

Where  the  correction  oonBiats  notlyli 
making  the  entry  of  the  judgment  eoafom 
to  what  the  court  did  or  intended  to  do^ 
as  shown  by  the  record,  it  may  well  be  a 
many  instances  that  notiee  is  nnneesMry. 

Odell  T.  ReynoldB,  17  C  a  A.  317.  V  DL 
S.  App.  447,  70  Fed.  850;  Grotoa  JMgt  k 
Mfg.  Co.  y.  CUrk  Pressed  Brick  Go.  128  M. 
552;  Emery  y.  WhitweU,  6  Mich.  474;  tm- 
ery  y.  Berry,  28  N.  H.  473,  61.  Am.  Dr. 
622;  Balch  y.  Shaw,  7  Cosh.  282;  Muit. 
Schroer,  50  Mo.  806;  Nave  ▼.  Todd,  81  Ik 
601 ;  Walden  y.  Craig,  14  Pet.  147,  IH  ^ 
10  L.  ed.  393,  397,  398. 

Even  where  the  correction  h  of  thete* 
acter  stated,  the  jurisdiction  to  make  it  a- 
lets  subject  to  the  qualilleatioB  thst  tk 
rights  of  the  parties,  or  of  third  penw^ 
are  not  unjustly  affected;  it  ia  to  bs  car 
cised  with  great  caution  and  with  itriit 
regard  to  the  rights  of  othen  (StiekMf «. 
Davis,  17  Pick.  169),  with  due  ngui  li 
the  rights  of  parties  and  third  peiMi 
(Moore  y.  Uinnant,  90  K.  GL  163).  Wkm 
these  are  concerned,  there  must  be  Bstta  t 
to  the  parties  in  interest.  ' 

Cairo  &  St.  K  R.  Co.  ▼.  Holbrook,  npn; 
Coughran  y.  Gutcheus,  18  111.  390;  6nt« 
Bridge  A  Mfg.  Co.  y.  Clark  Pressed  Brkk 
Co.  supra;  Black,  Jndgm.  f  184;  Oipn«> 
Stoughton,  16  Gray,  364;  Vaimiag  t.  G» 
man  Ins.  Co.  46  C.  C.  A.  144,  107  M.  Bi  ! 
Parker  y.  Johnson,  22  Mo.  App.  516;  Mi  I 
v.  McMurtry,  25  Neb.  290,  41  N.  W.  Itt;  \ 
Homan  y.  Hellman,  36  Keb.  414,  0  V.  *• 
369;  Hawkeye  Ins.  Go.  ▼.  DoiBe,  87  IbMi 
175,  25  N.  W.  117;  Warren  ▼.  Fkn^nhaM 
4  Bast.  484;  Swift  ▼.  Allen,  rapra. 

After  the  term,  '^he  eourt  eaa  aski  * 
order  changing,  modifying,  or  eomdiif  th 
judgment,  except  upon  notloe,  agaia  Inif 
ing  the  parties  before  it,  or  vpoB  tMr  ^ 
untary  appearance." 

Perkins  y.  Hayward;  Bryant  f.  ^ 
Huntington  County  y.  Brown;  taktai^ 
Corwin;  Durre  y.  Brown;  Ekner  v.  SMt 
ley;  Montgomery  ▼.  Merrill;  8tri«pr  « 
Echols;  Harper  ▼.  Sugg;  and  KiM9  ^ 
Lyon, — supra. 


Mr.  Justice  Day  dalfyerad  the 
the  court: 

This  is  a  writ  of  error  to  the  eo«t  if  if 
peals  of  the  District  of  Colnnriyia  ts 
a  judgment  of  that  eonrt  alllnBiiv  a 
ment  of  the  supreme  oonrt  of  the 
of  Columbia  in  fayor  of  tha  istaiirt^ 
error,  oyermling  a  dannimr  to  the  id^ 
ant's  second  plea. 

The  action  waa  teoagfat  on  tki  kvdli* 


r 
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J  court  of  the  District  of  Co- 
ecember  1^  1903^  to  reoover  ]udg- 
(t  KArnck,  defendant  m  error, 
fmeiit  rendered  in  tbe  superior 
le  eoiijity  of  Suffolk,  common- 
IflssaehiisettSi  on  NoTcmber  20, 
>■  of  the  record  in  the  Maaea- 
irt  ifl  made  part  of  the  record 
me  court  of  the  District  of  Co- 

•d  allows  thit  suit  was  brought 
I  eontracta  between  the  defend- 

and  one  CharJea  H,  Wetmore, 
sd,  plttintiffg  intestate?.    The  de- 

personally  served  with  process, 
□d  pleaded  to  the  declaration, 
ad  to  a  jurj,  and  resulted  in  a 
inst    the   defendant.     Upon    his 

vft'tdiet  was  set  aside.  There- 
lintiff  filed  nn  amendment  to  hii 
und  another  trial  to  a  jury  was 

Febnmry  21,  1894,  by  another 
:ifl!  and  general,  a  sum  of  ^9,- 
found  in  favor  of  the  plaint ilf. 
%  new  trial  was  made  by  the  de- 
1  overruled  March  3,  1894,  and 
led.    On  June  8,  1897,  more  than 

after  the  proceedings  just  re- 
let ion  was  d  if  missed  under  the 
er  of  the  court  'upon  the  calling 
et.  Two  days  thereafterj  June 
i  Ofder  of  dismissal  was  stricken 
>  ease  restored  to  the  docket. 

23,  1897,  attorney   for  the  de- 

;«red  an  order  withdrawing  his 

On  June  13,  1S98,  an  attorney, 

e  does  not  appear  elsewhere   in 

withdrew  his  appearance.     The 

iho  ws : 

the  case  was  continued  to  the 
^,  l89Sj  when  said  exccptiona, 
3  presented  to  the  court,  were 
IS  not  conformable  to  the  truth, 
,  properly  and  correctly  stating 
f  so  as  to  fairly  present  the  ques- 
V  raised  by  the  defendant's  ex- 


the  case  was  continued  from 
sitting  into  the  April  Ritting, 
on  the  12th  day  of  June,  IBSn, 
of  the  docket  under  the  general 
urt,  aaid  action  was  dismissed/* 
the  entry: 

r,  at  this  present  October  sitting!, 
it,  on  the  ISth  day  of  said 
)0t  said  diBmisLsal  h  stricken  olT 
&  brou|fht  foTWUT'l.  tb*^  same  hnv- 
dismissed  improvidently,  action 
I  taken  within  one  year,  but  not 

nber  17,  1900,  there  was  a  motion 
for  judgment  on  the  verdict  of 


the  jury,  and  on  November  20,  1000,  jndg- 
ment  was  entered  accordingly  against  tbe 
defendant  for  the  sum  of  $12,S8L4@  ftnd 
costs. 

Two  pleas  were  filed  to  the  declaration  In 
the  supreme  court  of  the  District  of  Co- 
lumbia^ fir^t,  the  general  issue  nut  ii«l 
rect^rd;  second,  a  special  plea,  wherein  the 
defendant  set  out  that  on  June  12,  1899^  the 
cause  agaiuat  him  in  the  Massachusetts  court 
was  dismissed  ;  that  under  the  rules  of  court 
that  dismissal  became  final  on  the  first  Mon< 
day  of  July,  ISft&j  that  the  cause  remained 
so  dismi^Hsed  for  more  than  five  terms  or  sit* 
tings  of  the  court,  and  until  Octobeir  18, 
1900;  that,  in  'the  meantime,  on  April  20,  [1481 
1890,  defendant  filed  his  petition  in  bank* 
ruptcy  in  the  district  court  of  the  United 
States  for  the  district  of  Colorado,  enumer- 
ating in  his  schedule  the  debt  due  to  said 
Wetmore,  and  wa^,  by  the  said  district 
court,  on  June  23,  1809,  discharged  from  all 
debts  provable  against  him  in  bankruptey] 
including  the  debt  sued  on;  that  subse- 
quently to  the  discharge,  as  aforesaid,  he 
made  inquiry  of  the  clerk  of  the  court  in 
Massachusetts  as  to  the  suit,  and  was  in^ 
formed  tba-t  said  suit  was  no  longer  pend- 
ing; that  relying  upon  tlus  statement  ho 
took  no  steps  to  suggest  in  that  court  his 
discharge  in  bankruptcy;  that  the  action  of 
the  court  in  MassachusettB,  restoring  the 
ease  to  the  docket,  was  without  ftummons, 
citation,  or  notice  of  any  kind  to  him,  or  to 
anyone  for  him,  anti  without  his  knowledge; 
that  the  court  had  no  jurisdiction  to  render 
the  judgment  sued  upon. 

Issue  was  joined  upon  the  first  plea^  and 
to  the  second  plea  a  demurrer  was  filed, 
which  was  sustained  by  the  supreme  court 
of  the  District  of  Columbia.  From  the  order 
sustaining  the  demurrer  special  appeal  was 
taken  on  ^January  6,  1905,  to  the  court  of 
appeals  for  the  District  of  Columbia,  and 
on  April  17,  1905,  the  judgment  below  wM 
reversed  and  the  cause  remanded*  25  App. 
D.  C.  415, 

On  May  16,  1905,  the  supreme  court  of 
the  District  of  Columbia  entered  an  order 
overmlHig  plaintiff's  demurrer  to  defend- 
ant'j*  seccjnd  plea  and,  the  plaintiff  elect- 
ing to  stand  on  his  de?nurrer,  judf^ment  was 
entered  for  the  defendant,  and  the  plaintiff 
appealed  to  the  court  of  appeals  of  the 
District  of  Columbia, 

On  October  10,  1905,  the  Dflse  was  sub- 
mitted; and,  on  the  12th  day  of  the  same 
month,  judgment  below  was  afllrmed  with- 
out further  opinion. 

Before  taking  up  the  case  in  detail  it 
must  be  regarded  as  settled  by  previous  de* 
cisions  of  this  court  that,  where  an  action 
is  bron^life  to  recover  upon  a  judgment,  the 
jurisdiction    of    the    court    rendering    the 
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judgment  is  open  to  inquiry.  And  the 
constitutional  requirement  as  to  full 
*140] faith  and  credit  in  *cach  state  to  the 
public  acts,  records,  and  judicial  proceedings 
of  every  other  state  does  not  require  them 
to  be  enforced  if  they  are  rendered  without 
jurisdiction,  or  otherwise  wanting  in  due 
process  of  law.  This  principle  was  so  lately 
asserted  by  a  decision  in  this  court  as  to 
render  unnecessary  more  than  a  reference  to 
the  consideration  of  the  subject  in  Old 
Wayne  Mut.  Life  Asso.  v.  McDonough,  de- 
cided on  January  7,  1907,  of  the  present 
term.  204  U.  S.  8,  ante,  345,  27  Sup.  Ct. 
Rep.  236. 

It  is  also  an  elementary  doctrine  of  this 
court  that  a  judgment  rendered  in  personam 
against  a  defendant  without  jurisdiction  of 
his  person  is  not  only  erroneous  but  void. 
Pennoyer  v.  Neflf,  95  U.  S.  714,  24  L.  ed. 
565.  And  the  same  case  holds  that  such 
judgment  is  not  required  to  be  enforced  in 
another  state,  either  by  the  due  faith  and 
credit  clause  of  the  Constitution,  or  the  act 
of  Congress  (Rev.  Stat.  S  905,  U.  S.  Comp. 
Stat.  1901,  p.  677)   passed  in  aid  thereof. 

It  is  apparent  from  the  statement  of  facts 
preceding  this  discussion  that  the  precise 
question  to  be  determined  is  whether  a 
court  which  has  once  rendered  a  judgment  in 
favor  of  a  defendant,  dismissing  the  cause 
and  discharging  him  from  further  attend- 
ance, may,  at  any  time  after  the  term,  and 
at  a  subsequent  term,  no  matter  how  *>e- 
mote  from  the  time  of  rendering  judgment, 
without  motion  or  proceeding  to  vacate  the 
judgment,  and  without  notice,  set  aside  the 
judjrraent  so  rendered  and  render  a  new 
judgment  against  the  defendant  for  the  re- 
covery of  a  sum  of  money  against  him. 

The  general  principle  is  that  judgments 
cannot  be  disturbed  after  the  term  at  which 
they  are  rendered,  and  can  only  be  correct- 
ed, if  at  all,  by  writ  of  error,  or  appeal,  or 
relieved  against  in  equity  in  certain  cases. 
There  arc,  it  is  true,  certain  exceptions  to 
the  rule,  within  which,  it  is  the  contention 
of  the  plaintiff  in  error,  the  present  action 
IS  broujLjht. 

No  contention  is  made  in  the  brief  or 
oral  arjrument  of  counsel  for  plaintiff  in 
error  that  the  question  for  decision  in  this 
case  is  changed  or  modified  because  of  the 
[160]  fact  that  terms  •of  court  are  abolished  by 
statute  in  Massachusetts.  The  statutes  of 
(liat  commonwealth  (Rev.  I^ws,  vol.  2,  1382, 
§  24)  provide  for  "sittings"  of  the  superior 
court  at  Boston,  in  the  county  of  Suffolk, 
for  civil  business,  on  the  first  Tuesdays  of 
January,  .\pril.  July,  and  October.  The  ex- 
emplified copy  of  the  record  in  this  case 
shows  that  the  case  was  dismissed  under  the 
general  order  of  the  court  at  the  April  sit- 
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ting,  1899»  on  the  12th  day  of  Jnae.  im. 
At  the  October  sitting,  1900,  to  wit,  as 
October  18,  1900,  the  dismissal  was  itridKi 
off  for  the  reason  stated,  and  on  Nomkr 
20,  1900,  the  new  judgment  was  rcndeni 

In  Dalton-Ingersoll  Co.  v.  Fiske,  175  Siui 
15,  S5  N.  E.  468,  the  supreme  judicial  coot 
recited  the  previous  cases,  holding  thit 
terms  no  longer  exist  in  the  superior  eoart, 
and  said  (p.  22,  N.  E.  p.  471) :  *'^lwi«i 
had  terms  the  practice  was  to  enter  jndf- 
ment,  either  on  some  day  in  the  tens,  tpoi 
motion,  or,  of  course,  on  the  last  di|. 
Howe,  Pr.  267.  Since  terms  hafs  bea 
abolished  the  practice  is  regnlsftBd  Vf 
statutes  and  the  rules  of  the  ooorta"  b 
the  second  plea  it  is  averred,  and  idnittri 
by  the  demurrer,  that  nnder  the  mki  if 
court  the  dismissal  became  final  oa  the  mt 
Monday  of  July,  1899;  that  i%  the  M 
Monday  of  the  following  month. 

We  think  this  rule  day  equivalent  to  tk 
end  of  a  term.  It  is  the  time  at  whick,  kf 
the  rules  of  court  adopted  under  staMny 
power,  the  judgment  became  final,  mlM  at 
aside  for  mistake  within  the  prindplailibi 
hereinafter  discussed. 

Pierce  v.  Lamper,  14  i  Mass.  20^  6  V.  L 
223,  was  a  case  where  a  suit  had  bea  i^ 
missed  upon  the  call  of  the  docket  nadir  tk0 
same  rule  under  which  the  ease  s|sM 
Karrick,  defendant  in  error,  was  disi^Mi> 
for  want  of  action  within  tlhe  j«ar,  «M 
order  should  have  been  followed  by  u  ciby 
of  judgment  of  dismissal,  in  |d«ce  of  «M 
the  clerk  simply  made  a  docket  entiy^li' 
missed  on  call."  The  court  held,  itaei  ft 
was  the  duty  of  the  clerk  to  have  wtbtd 
the  dismissal,  it  was  to  be  deemed  ii  hv 
as  actually  entered  and  a  final  diefeeilifl 
of  the  case;  that  at  a  mbeaquent  tern  tit 
court  had  *no  power  to  vacate  It,  eseipt  l|^ 
writ  of  review  filed  within  one  yesr  i 
the  statute. 

The  doctrine  that  a  judgment  li  ImI  ^ 
the  term  unless  set  aside  within  tkt  tB^f 
tions  for  mistake  seems  fully  neopM  V 
other  decisions  in  Massaohusetta.  laM* 
V.  Barton.  154  Mass.  159,  28  N.  X.  I* 
where  previous  cases  are  dted  k  tt* 
opinion. 

At  common  law  a  writ  of  cner  «i^ 
vohia  brought  before  the  oonrt  ewtrii^ 
takes  of  fact  not  put  in  iseae  or  f^ 
upon,— such  as  the  death  of  a  |ni^i  f*^ 
ture,  infancy,  error  in  proceee,  or  iW** 
of  the  clerk.  This  writ  Is  ao  kV'^'* 
but  its  objects  are  attained  ly  ai^ 
Pickett  V.  Ugerwood,  7  Pet.  14iL  M*^ 
ed.  638.  639. 

As  in  the  common-law    writ  if 
t'obis,  so  in  the  proceeding  by  i 
a  party  has  been  dlsmlewd  tnm  ^ '  ^ 
by  judgment  he  la  brom^  ipii  M  |*  | 
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art  by  motfce    of    tlie    new    proceeding. 

iiTiB  V,  DoiiglasB,  20  Wend,  62Q. 
A  few  of  the  cases  from  thii  court  may 
I  noticed  which  Hupport  the  general 
opoiition  that,  at  the  end  of  the  term  at 
hich  judgment  was  rendered,  the  court 
ses  jurisdiction  of  the  cause.  The  prtnci- 
le  was  briefly  stated  by  Mr.  Chief  Juitlee 
r^ftite,  speaking  for  the  courts  in  Brooks  v. 
^lington  &  S,  W.  R  Co.  102  U.  S.  107,  26 

"At  the  end  of  the  term  the  parties  are 
lischsTgi^d  from  further  attendance  on  all 
sfttiMs  decided,  and  we  have  no  power  to 
Spring  them  back.  After  that^  we  can  do  no 
more  than  correct  any  clerical  errore  that 
my  k  fCHind  in  the  record  of  what  we  have 
flout." 

The  question  underwent  a  full  diBcus^ion^ 
Mr.  Justice  Miller  delivering  the  opinion  of 
the  oourtj  in  Bronson  v.  SchuJfcen,  104  U,  S. 
m,  2S  L.  ed.  797.  On  page  415,  L.  ed.  p. 
799,  he  said  - 

"Bat  it  is  a  rule  equally  well  established, 
th&t  after  the  term  has  'ended  all  final  judg- 
iMnts  and  decrees  of  the  court  pass  beyond 
iii  amtml,  nntesfl  steps  be  taken  during 
thftt  term,  by  motion  or  otherwise,  to  set 
Nide,  modify,  or  correct  *them ;  and«  if  errots 
*tiBt,  they  can  only  be  corrected  by  such 
P'^sc^eding  by  a  writ  of  error  or  appeal  as 
my  be  allowed  in  a  court  which,  by  law, 
^w  review  the  decision.  So  strongly  baa 
t^B  principle  been  upheld  by  this  court, 
fehit,  while  realising  that  there  is  no  court 
^iich  ciin  review  its  decisions,  it  has  in- 
^uiftbly  refused  all  applications  lor  rehear- 
ing insde  after  the  adjournment  of  the 
court  for  the  term  at  which  the  judgment 
'^  rendered.  And  thjs  is  placed  upon  the 
froum  that  the  case  has  poised  beyond  tfae 
^trol  of  the  court.     Brooks  v.  Burlington 

*  S^  W.  R.  Go.  supra  1  St,  l^ouis  Public 
^hrKila  V.  Walker,  J>  Wall,  m^,  19  L.  ed. 
^h  Brown  v.  Aspden.  14  How.  25*  14  L. 
^-  311;  Oinieron  v.  ATHoberts.  3  Wheat. 
^^l  i  L.  ed,  467 ;  Sibbald  v.  United  States, 
^^  P«t.  488,  9  L.  ed.  1167;  United  States  v. 
^^  Glamorgan,  2  Curt.  C  C,  236,  Fed.  Caa. 
^0.  15,214-  Bradford  v.  Patterson,  1  A.  K. 
^mk  AU;  Ballard  v.  Davis,  3  J.  J,  Marsh. 

Id  discussing  the  exceptions  to  this  rule 
^T  the  correction  of  judgment  by  writ  of 
i^T  cor^m  pobis^  or  motion,  now  sub  a  ti  tut- 

*  for  the  old  practice,  the  only  one  which 
^  application  here  is  error  in  the  process 
iroiigh  the  default  of  the  clerk. 

We  are  unable  to  find  in  the  present 
«opd  any  clerical  mistake.  The  entry  of 
'ticn  during  the  year  upon  the  bill  of  ex- 
ptiona  appears  to  have  been  duly  entered 
ton  the  minutes  of  the  court  j  the  clerk 
fide  no  mistake  about  it.  Tlie  court  er- 
D5  U.  S. 


roneously  rendered  a  judgment,  believing 
that  no  action  had  been  taken,  hut  this  was 
not  through  mistake  or  oversight  of  the 
clerk  within  the  meaning  of  the  rule.  The 
judgment  intended  to  be  entered  by  the 
court  waa,  in  fact,  enterevL — through  mla- 
apprehensioBT  it  la  truej  hut  nothing  was 
left  out  which  the  court  intended  to  make  a 
matter  of  record. 

In  Hickman  v.  Ft.  Scott,  141  U.  S.  415- 
418,  35  L.  ed.  775,  776,  12  Sup.  Ct,  Hep.  @, 
10,  there  was  a  petition  to  correct  by  new 
findings  the  special  lindings  of  fact  upon 
which  the  court  hsd  rendered  a  judgment  at 
a  former  term,  which  findings,  it  was 
averred,  had  been  omitted,  some  unavoid- 
ably and  others  accidentally;  but  the  ap- 
plication was  overruled  and  error  was  prose- 
cuted to  this  court,  which,  *i peaking  through  [1 53] 
Mr.  Justice  Harlan,'  said:  "The  judgment 
was  the  one  the  court  intended  to  enter, 
and  the  facts  found  were  those  only  which 
the  court  intended  to  find.  There  is  here  no 
clerical  mistake.  Nothing  was  omitted  from 
the  record  of  the  original  action  which  the 
court  intended  to  make  a  matter  of  record. 
The  case,  therefore,  does  not  come  within 
the  rule  that  a  court,  after  the  expiration  of 
the  t£rm,  may,  by  an  order  nune  ^ro  tunc, 
amend  the  record  by  inserting  what  had 
been  omitted  by  the  act  of  the  clerk  or  of 
the  court.  Re  W'^ht  (Wight  v*  Nicholson) 
134  U,  S.  136,  144  33  L.  ed.  865,  10  Sup.  Ct. 
Rep-  487 1  Fowler  ^ .  Equitable  Trust  Co.  141 
U.  S.  384»  35  L.  ed.  7S6,  1£  Sup.  Ct.  Rep.  1; 
Galloway  v.  McKeithen,  27  N.  C,  (5  Ired.  L,) 
.12,  52  Am.  Dec,  153  j  Hyde  t.  Curling,  10 
Mo.  359." 

This  case  from  10  Missouri  was  quoted 
with  approbation  also  in  the  case  of  Ee 
Wight  (Wight  V,  Kichclson)  134  U.  S.  136, 
145,  33  L.  ed.  865,  869,  10  Sup.  Ct.  Eep.  487, 
490j  as  followH:  "A  court  has  power  to 
order  entries  of  proceedings  had  by  the 
court  at  a  previous  term  to  he  made  nuno 
pro  tunc;  huLf  where  the  court  has  omitted 
to  make  an  order  which  it  might  or  ought  to 
have  made,  it  can  not  ^  at  a  subsequent  term, 
be  made  nunc  pro  tntw.** 

In  the  case  Re  Wight  this  court  approved 
an  order  of  the  circuit  court  of  the  United 
States  putting  in  the  record  at  a  subsequent 
term  an  order  which  was  made  at  a  previoua 
term  of  the  court,  remanding  the  case  to 
the  district  court,  **A  clerical  error,  as  its 
designation  imports,  is  an  error  of  a  clerk 
or  a  subordinate  officer  in  transcribing  or 
entering  an  official  proceeding  ordered  hy 
another,"  Marsh  v.  Nichols,  S.  &  Co.  128 
U.  a  605,  615,  32  L.  ed.  638,  642,  9  Sup.  Ct. 
Rep.  168,  171, 

Of  another  alleged  exception  to  the  gen* 
eral  rule  of  finality  of  judgments,  counsel 
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for  plaintiff  in  error  says,  after  conceding 
the  general  rule  that  jurisdiction  is  lost 
after  the  lapse  of  the  term  at  which  judg- 
ment is  rendored: 

**But  a  well-known  exception  to  this  gen- 
eral rule  is  that  a  judgment  of  dismissal 
based  upon  a  mistake  or  inadvertence,  such 
as  appear  in  this  record,  can  be  set  aside 
after  the  term,  and  that  is  the  proposition 
with  which  this  court  is  concerned  in  this 
case.  The  reason  is  that  jurisdiction  is  not 
[154] lost  by  a  'dismissal  by  a  mistake.  This  is 
one  of  the  exceptions  to  the  general  rule 
that  has  been  recognized  in  the  decisions 
of  this  court  for  nearly  a  century." 

To  support  this  contention  the  case  of 
The  Palmyra,  12  Wheat.  1,  6  L.  ed.  531,  is 
relied  upon.  In  that  case,  which  was  one  in 
admiralty,  the  court  found  there  was  no 
final  decree  in  the  court  below,  and,  there- 
fore, it  was  not  appealable.  The  next  term 
of  .the  court  a  corrected  transcript  was  ad- 
duced, showing  there  had  been  a  final  de- 
cree which  the  clerk,  through  mistake,  had 
failed  to  include  in  the  record,  and  the 
court  permitted  the  filing  of  a  new  tran- 
script. Mr.  -Justice  Story,  delivering  the 
opinion  of  the  court,  said: 

*The  difference  between  a  new  appeal 
and  a  reinstatement  of  the  old  appeal  after 
a  dismissal,  from  a  misprision  of  the  clerk, 
is  not  admitted  by  this  court  justly  to  in- 
volve any  difference  of  right  as  to  the  stipu- 
lators. Every  court  must  be  presumed  to 
exercise  those  powers  belonging  to  it  which 
are  nope^sary  for  the  promotion  of  public 
justice;  and  we  do  not  doubt  that  this  court 
possesses  the  power  to  reinstate  any  caustf 
dismissed  by  mistake.  The  reinstatement  of 
the  cause  was  founded,  in  the  opinion  of  this 
court,  upon  the  plain  principles  of  justice, 
and  is  according  to  the  known  practice  of 
other  judicial  tribunals  in  like  cases." 

It  is  to  be  observed,  while  the  learned 
justice,  speakinj?  for  the  court  in  that  case, 
affirmed  the  "power  of  this  court  to  rein- 
state any  cause  dismissed  by  mistake,"  the 
case  had  bern  dismissed  at  the  first  hearing, 
as  Mr.  Justice  Story  distinctly  says,  from 
a  "misprision  of  the  clerk," — a  recognized 
exception  to  the  general  doctrine  of  con- 
clusiveness of  the  judgment  after  the  term, 
and  there  is  no  indication  that  the  cor- 
rection made  in  that  case  was  made  with- 
out notice  to  the  party  interested.  The  ad- 
verse party  was  present  and  resisted  the 
order,  so  there  was  opportunity  to  be  heard. 

The  Palmyra  Case  has  been  cited  a  num- 
ber of  times  since  in  the  course  of  opinions 
not  involving  the  precise  proposition,  to 
the  effect  that  the  court  "may  reinstate  a 
l[155]cause  at  a  subsequent  'term,  dismissetl  by 
mistake."  Sibbald  v.  United  States,  12 
Pe'.  402,  9  L.  ed.  1169. 
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It  was  dted  to  the  pfppodtkm  that 
court  might  correct   miapiiiioii   of  dak 
Bank  of  United  States  t.  Moat,  6  How.  ^ 
12  L.  ed.  334. 

In  21  How.  S5,  16  L.  ed.  32,  Rice  t.  ]|& 
nesota  &  N.  W.  R.  Co.,  an  opinioii  deUittri 
by  Mr.  Chief  Juatioe  Taney,  H    was  hdU 
that  at  common    law,    where  a  case  Bpa 
error   proceedings   had  been   dismitifd  fir 
want  oi  jurisdiction,  it  could  not  be  no- 
stated  at  a  subsequent  term  upon  a  ihowi^ 
that  the  final  judgment  below,  for  wait  i 
which  the  case  was  dismissed,  had  beenieei- 
dentally  omitted  from  the  record  ai  s  in- 
duction of  the  correct  record  ihowcd. 

In  that  ease  The  Palmyra  Caae  was  nM 
upon  in  support  of  the  motion,  hot  tki 
court  declined  to  follow  it  in  a  eomiMNhbv 
case,  and  limited  its  appUcatkm  to  tk 
jurisdiction  of  an  appellate  court  is  ad- 
miralty cases,  which,  the  Chief  Juitiee  nil 
was  much  wider  than  in  a  enw  at  tamam 
law. 

In  the  case  of  Alviao  t.  United  StaiMk  I 
Wall.  458,  18  L.  ed.  721,  a  ease  dismimdlBr 
want  of  citation  at  a  former  term,  oaittrf 
to  be  returned  from  neglect  of  the  derk,  «h 
reinstated  upon  the  authority  of  Tli 
Palmyra;  but  in  that  ease  Mr.  JuftieeKd- 
son,  speaking  for  the  court,  distinctly  lUtal 
that  the  omission  in  The  Pftfanyva  Gut  «tf 
the  error  of  the  clerk  in  making  Ofk  tk 
transcript,  and  there  is  no  reference  to  tk 
general  authority  of  the  court  to  wv^mU 
a  case  dismissed  b^*  mistake,  ttguiim^ 
the  character  of  the  omission  or  error. 

The  Palmyra,  like  every  other  caM,  w^ 
be  read  in  the  light  of  the  point  ( 
the  case,  and  in  considering  the 
of  Mr.  Justice  Story,  who  spoke  of  tk 
general  power  of  the  court  to  rshiUtii 
case  dismissed  by  mistake,  it  is  erideit  tkt 
he  had  in  mind,  for  he  says  so,  tkat  tk 
first  dismissal  was  for  a  clerical  niiuk. 
which  is  a  well -recognised  ground  lor  (^ 
recting  judgments  at  subscqucst  kiM 
upon  notice  and  proper  showing. 

The  plaintiff  in  error  also  cites  PUUipi*> 
Nepley,  117  U.  S.  665.  29  L.  ed.  l01J,69i^^ 
Ct.  Rep.  001.  *That  case  eontaim  m  •(■ 
phatic  statement  of  the  doctrine  thst  > 
judgment  at  law  cannot  be  rswsmd  w  ■* 
nulled  after  the  close  of  the  term  st  sM 
it  was  entered  by  the  oowt  mdsrim^ 
judgment,  for  errors  of  fact  or  law,  vlUtt* 
exceptions  which  we  lutTO  herstofon  tf^ 
In  that  case  Negley  had  been  smi  h  ^ 
supreme  court  of  the  District  of  OakiMi 
upon  a  certain  order.  Negley  tEKtrmd,^ 
nying  his  liability,  and  mamhbi^  ttilk 
.<igned  the  order  only  ma  agent;  4mM^ 
that  plaintiff  wss  the  holder  of  thf  ^M 
or  notice  of  nonpayment.  After  isnt  jj^ 
on  the  pleas,  on  April  S, 


1871;  N^iJ 
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p«aniig,  ft  jurj  waa  called,  and  verdict 
und  for  the  plalntifl',  upon  which  judg- 
mt  was  rendered. 

Ob  September  4,  1S82,  Kegley  filed  his 
otioQ  tc^  vacate  the  Judgment  and  set  aside 
le  ferdict  rendered  against  him  ej  pariCt 
jause  of  irregukritj,  fraud,  and  deceit, 
sd  tli«  negligenee  of  hia  attorney,  Affi- 
iTiU  were  &]ed  in  eupport  of  this  motion, 
etting  forth  a  denial  of  NegJejf's  peraoiaal 
Itbllitj  OQ  the  order;  that  be  waa  aerved 
rith  proecBs  when  temporarily  in  Washiug- 
^  king  then  and  since  a  resident  of  Pitta- 
org;  that  he  employed  eounsel  and  filed 
lis  defense,  but  received  no  further  notice 
Tern  the  fall  of  1874  until  July  26,  I8S2, 
rbeii  be  was  sued  on  the  judgEnent  in 
Ulegbeny  county,  Fennsylrania ;  that  plain- 
ly took  no  notice  of  the  plea  filed  In  the 
iHgmi.1  case  until  May  3,  ISTI ;  that  in  the 
Be&stime,  without  defendant'a  knowledge, 
lit  cotinsel  had  removed  from  Washington, 
■iTing  him  without  counsel,  as  plaintiff 
^  Iiis  counsel  well  knew,  and  on  April  3, 
S79,  without  notlcep  and  while  Negley  was 
piorant  of  the  proceeding,  called  for  a 
UTv  aad  procured  the  vordict  and  Judgment 
p.mi  him. 

Otiier  teatimoTiy  waa  taken,  and  after 
iuing  on  December  2,  18S2,  tlie  supreme 
^urt  of  the  District  aet  aaide  the  verdict 
wauae  of  **irreipilarity,  surpriBe^  fraud, 
ad  de^it,"  and  granted  a  new  trial.  In 
hi'  court  the  |udRTnent  of  the  supreme 
siirt  was  reversed  for  error  in  entertain - 
ng  and  granting  *ihe  motion  to  set  aaide 
ne  judgment  J  and  the  clause  was  remanded^ 
HthDut   prejudice  to   Negley's   right   to   file 

Wit  in  equity.  After  citing  and  quoting 
f^m  the  Bronson  Case  (104  U.  S.  410,  26 
J-  ed.  797),  Mr.  -I  u  slice  ^Intthews,  who  de- 
[^rf4  the  opinion  of  the  court,  ^aitl: 

"Although  the  opinion  [Bronson  Case] 
1*0  shows  tbat  upon  the  fact??  of  that  case 
w action  of  the  circuit  court  in  vacating  Its 
"dgment  after  the  term  could  not  }>e  justi- 
^d  upon  any  rule  authorizing  such  relief, 
'^^tbr  by  motion  or  by  bill  in  equity, 
*Tei-tbeiesa  the  cletieiion  of  the  cas^e  resta 
?^^  the  emphatie  denial  of  the  power  of 
"^  Kiurt  to  act  aside  a  judgment  upon 
i"3tion  made  after  the  term  and  grant  a 
^*"  trial,  except  in  the  limited  class  of 
^s  enumerated  as  reached  by  the  previous 
^actice  under  writs  of  error  CQram  rob  is, 
'  for  the  purpose  of  correcting  the  record 
fe»rdiiig  to  the  fact  wht^re  mistak*^^  have 
^^tn^d  from  tbe  misprision  of  the  clerk, 
f  content  ourj^clvea  with  repeating  the 
•ctrine  of  thie  recent  decisinn,  withmit  re- 
pit  u  la  ting  previous  casca  in  this  court,  tn 
Hrh  the  point  has  been  noticed,  for  the 
fpoae  of  showing  their  harmony.  It  has 
en  the  uniform  doctrine  of  this  court, 
)5  U.  S. 


1^0  principle  ia  better  settled/  it  waii  aaid 
Jin  Sibbald  v.  United  States,  12  Pet.  488, 
402,  a  L.  ed.  1167,  1169,  'or  of  more  uui* 
versa!  ap|»Hcation^  than  that  no  court  can 
reverse  its  own  final  decrees  or  judgments 
for  errors  of  fact  or  law,  after  the  term  in 
which  they  have  been  rendered,  unless  for 
clerioal  mistakes  (Cameron  v.  M^Boberta,  3 
Wlieat.  591,  4  L.  ed.  407;  Bank  of  Common- 
wealth V.  Wistar,  3  Pet  431,  7  L.  ed.  731), 
or  to  reinstate  a  cause  diamisaed  by  mis^ 
take  (The  Palmyra,  supra) ;  from  which  it 
follows  that  no  change  or  modification  can 
he  made,  which  may  aubst ant J ally  vary  or 
aifect  it  In  un^  material  thing.  Bills  of 
revieWj  in  cases  in  equity,  and  writs  of  error 
coram  vobU  at  law,  are  exceptions  which 
cannot  affect  the  present  motion.' " 

The  caae  just  cited  is  relied  upQB  because 
of  its  reference  to  The  Palmyra.  But  the 
point  to  which  that  case  is  cited  was  not 
involved.  As  we  have  seen,  it  hod  already 
been  limited  in  Riee  v.  Minnesota  &  N.  W. 
R.  Co.  21  How.  85,  16  L.  ed,  32,  to  appeals  in 
admiralty.  '  •Further,  that  caae,  as  we  have[l68ll 
seen,  was  one  of  clerical  mistake  in  making 
up  the  record. 

We  therefore  find  nothing  in  the  previous 
decisions  of  this  court  justifying  the  con- 
tention of  the  plaintiff  in  error  as  to  the 
right  to  correct  the  judgment  of  the  previ- 
ous term,  in  view  of  the  character  of  the 
error  sought   to   be    corrected,    and    more  - 

eapecially  in  the  attempt,  under  the  cireum*  ■ 

stances  shown  In  thia  record,  to  set  aside  a  ^ 

judgment  of  a  former  term,  and  render  a 
new  and  different  judgment  without  notice 
to  the  party  who  had  been  dismissed  by  a 
former  judgment. 

As  we  have  seen,  the  question  here  in- 
volved pertains  to  a  case  where  no  notice 
is  given  and  a  new  and  different  judgment 
is  entered  at  a  subsequent  term.  It  is  urged 
when  the  necessary  facta  appear  in  the 
record  such  correction  can  be  made  without 
notice,  because,  it  ia  said,  there  In  nothing 
to  litigate.  But  aside  from  the  fact  that 
this  proposition  ignores  the  rule  that  juria- 
diction  once  loat  can  only  be  regained  by 
some  proper  notice,  the  case  at  bar  Is  an 
illustration  that  auch  action  may  impair 
the  substantial  right  of  a  party  to  be  heard 
against  the  rtudition  of  a  new  judgment 
against  him.  Had  notice  been  given,  the 
defendant  eoitld  have  availed  himself  of  his 
right  to  plead  his  discharge  in  bankruptcy 
by  proper  proceedings  for  that  purpose. 
Loveland,  BaJikr.  783.  It  may  be  tbat  he  did 
not  lose  all  right  to  avail  himself  of  the 
dii^charge  in  some  other  manner,  but  he  had 
the  right  to  show  that,  in  view  of  hia  dit- 
charge,  the  judgment  in  question  ought  not 
to  be  rendered  against  him. 

In  Capen  w.  Stoughton^    16    Gray,    S64, 
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cited  by  plaintiff  in  error,  a  sheriff's  jury  in 
condemnation  proceedings  by  mistake  signed 
a  verdict  in  favor  of  the  municipal  corpo- 
mtion  instead  of  the  property  owners.  The 
court  held  this  a  mistake  of  a  merely  formal 
and  clerical  kind;  and  "when  no  action  has 
been  taken  on  an  order  or  judgment,  and 
the  rights  of  parties  to  the  proceeding  or 
those  of  third  persons  cannot  be  affected 
unjustly  by  the  correction  of  an  error,  the 
court  has  power  to  order  an  action  to  be 
|[150]brought  forward  and  a  judgment  *to  be 
vacated  in  order  that  an  entry  may  be 
made  in  conformity  with  the  truth." 

There  is  no  suggestion  that  such  action 
can  be  ''brought  forward"  without  notice 
to  the  adverse  party,  or  a  correction  made 
where,  as  in  the  present  case,  the  party  has 
lost  a  valuable  right  in  reliance  upon  a  judg- 
ment of  dismissal. 

And  if  it  be  held  that  the  mistake  in  this 
case,  though  not  of  the  clerk,  was  of  a 
clerical  character,  and  within  the  rule  per- 
mitting the  correction  of  such  mistakes  by 
the  court,  a  point  unnecessary  to  decide  in 
this  case,  such  a  correction  cannot  be  made 
after  term  without  notice,  certainly  where 
the  changed  condition  of  the  parties  in  view 
of  a  new  right  acquired  would  render  it 
prejudicial  to  render  a  new  judgment. 

The  plaintiff  in  error  also  relies  upon  the 
proposition  that  the  Massachusetts  statute 
(Revised  Laws  of  Massachusetts,  chap.  103, 
{  22)  provides  that  if  a  judgment  is  ren- 
dered in  the  absence  of  the  petitioner,  and 
without  his  knowledge,  a  writ  of  review 
may  be  granted  upon  petition  filed  within 
one  year  after  the  petitioner  first  had  notice 
of  the  judgment;  otherwise,  within  one  year 
after  the  judgment  was  rendered.  But  we 
cannot  agree  that  this  remedy  supplied  the 
want  of  jurisdiction  in  the  Massachusetts 
court  to  render,  after  the  term  and  without 
notice,  a  new  and  different  judgment  against 
the  defendant  in  error.  Whatever  his 
remedy  may  be  in  the  state  courts,  want  of 
jurisdiction  may  be  pleaded  wherever  the 
judgment  ia  set  up  against  him  in  another 
forum. 

We  find  nothing  in  any  decision  of  this 
court  which  sanctions  any  different  pro- 
cedure, and  the  cases  in  the  state  courts 
which  hold  that  notice  is  necessary  after 
the  term  before  a  judgment  can  be  set  aside 
are  numerous.  Some  of  them  will  be  found 
in  the  note  in  the  margin.t 
|[100]  *To  sanction  a  proceeding  rendering  a 
new  judgment  without  notice  at  a  subse- 


tMurphy  v.  Farr,  11  N.  J.  L.  180;  Martin 
V.  Bank  of  State,  20  Ark.  636;  De  Witt  v. 
Monroe.  20  Tex.  289;  Berthold  v.  Fox,  21 
Minn.  61;  Cobb  v.  Wood,  8  N.  C.  (1  Hawks) 
95:  Hill  V.  Hoover,  6  Wis.  386,  68  Am.  Dec 
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quent  term,  and  hold  that  it  ia  a  jndgmr^ 
rendered    with    jurisdiction,    and    biiidi:^ 
when  set  up  elsewhere,  would  be  to  rioI%^<|| 
the  fundamental  principlee  of  due  proain 
of  law  as  we    understand    them,  and    ^ 
violence  to  that  requirement  of  every  lyitca 
of  enlightened  jurisprudenoe   which  jodgm 
after  it  hears,  and  condemni  only  liter « 
party  has  had  an  opportunity  to  prsRit  Ik 
defense.    By  the  amendment  and  new  jftit 
ment  the  proceedings  are  given  aa  cfNk 
against  the  defendant  in  error  whiA  tb^ 
did  not  have  when  he  waa  diaehaiged  froa 
them  by  the  judgmuit  of  dieniMiL   1^ 
the  judgment  of  dismiaaal  the  eonrt  hA 
jurisdiction  of  the  cause  and  of  the  pcml 
of    the    defendant.     A    new   judgmert  ■ 
personam  could  not  be  rendered  againrt  tki 
defendant  untU,  by  voluntary  appearutt  « 
due  service  of  procesa,  the  eonit  had  ifiii 
acquired  jurisdiction  over  him.   At  a  Bittff 
of  common  right,  before  such  actioB  cnU 
be  taken  he  should  have  aa  opportnitj  ti 
be  heard  and  present  objeetiona  to  the  M- 
dition  of  a  new  judgment,  if  nieh  editei 

We  find  no  error  in  the  judgment  if  tti 
Court  of  Appeals  overruling  the 
to  the  second  plea,  and  the  eame  b  i 


Mr.  Juatioe  Brewer  took  no  part  fa  tUi 


UNITED  STATES,  Appt, 
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DONN  a  MITCSHXUL 
(See  S.  a  BeporteHa  ed.  161-17iL) 
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Claims— extra  pay  of  Amy 

tions. 

1.  Sums  improvidently  paid  to  ai  AnV 
officer  by  the  auditor  for  tb  War  IhftfV 
ment  cannot  be  deducted  fhnn  the  otn 
pay  sued  for  in  the  eourt  of  clahB%  vfa* 
the  United  States  filed  no  set-off  orwmlr 
claim. 
Army— extra  pay— exnciaiB(  W^m  MB* 

mand. 


2.  Special  orders  pnipurtiBg  to 
and  to  confirm  the  appofntasnt  to  thi  W 
mand  of  a  cavaliy  troop,  in  the  abnMi  d 
its  captain,  of  the  senior  aabalten  pnaA 
on  whom  such  command  would  usafaifr*^ 
volve,  •'unless  otherwise *-"-  .m«.»j« 


under  the  Army  RegolatioiM  of  1SH,YM 
can  give  such  officer  no  rfghl  ts  Hit  i^ 
creased  pay  provided  for  by  the  askfT ifi 
26,  1898  (SO  Stat  at  L.  MB,  chap.  m,t 
S.  Comp.  Stat.  IMl,  n.  8M),  |  7,  vln« 
officer  is  exercising,  nindar  aas^paHl  fa 


70;  Perkins  t.  Haywaid,  Itt  Iirf.  ML  M 
31  N.  B.  670;  Bryant  ▼.  Viz,  n  m.  ILM 
Keeney  t.  Lyon,  21  Iowa,  S77;  WM  *» 
Weed,  26  Conn.  S87;  irhnhnaan  t.  HmT 
son,  45  Ga.  450,  40!. 


UHTTED  StATBI  ▼.  MlTCSEU.. 


ifli-iQi 


J  hf  K^mpeient  authority,'*  a 
bove    that    pertaining    to    his 

[Ho.  180.] 

latj  25,  1007.     Decided  March 

18,   1907. 

rom  the  Court  of  Oklffls  to  re- 
d^^ejit  ^ving  one  month's  eactra 
ptaln  of  eava]ry»  mounted,  to  a 
^uant  whHe  m  oomiuand,  in  the 
he  captain  and  first  Ueutenant. 
d  remanded  with  directioiiB  to 
mt  foT  daimaot  for  one  month's 
^  a  s&cond  lieutenant  of  cavalry, 

case  below,  41  Ct.  01.  86. 

by  Mr.  Chief  Justice  Fuller: 
.  of  claims  filed  the   following 
act  and  conclusions  of  law: 

limant,  Donn  C.  Mitchell,  was 
Jm  Volunteer  Army,  during  the 
',  as  second  lieutenant  of  Troop 
0  Volunteer  Cavalry,  on  the  3d 
,  1808.  He  served  in  the  grade 
iutenant  until  promoted  to  first 
kstober  20,  1898.  He  was  mus- 
IS  first  lieutenant  October  23, 
entire  service  was  within  the 
i  United  States. 

Dn  duty  as  second  lieutenant  of 
lio  •Volunteer  Cavalry,  at  Hunts- 
ima,  during  the  Spanish  war, 
jeived  the  following  order: 
jrs  Ist  Ohio  Volunteer  Cavalry, 
ler,  Huntsville,  Ala.,  August  24, 

ers,! 

ieut.  William  D.  Forsyth,  Ist 
eer  Cavalry,  having  been  ordered 
ird  of  examination  for  appoint- 
cond  lieutenant  in  the  Regular 
reby  relieved  of  the  command  of 
Be  will  turn  over  the  property, 
records  of  the  troop  to  his  suc- 

3ut.  Donn  C.  Mitchell,  Ist  Ohio 
iJavalry,  is  hereby  appointed  to 
id  of  Troop  E.  He  will  receipt 
Forsyth  for  the  property  and 
ining  to  the  troop. 
•  of  Lieut.  Col.  Day. 
ed)  A.  C.  Rogers, 

id    Regtl.    Adj.    1st    Ohio    Vol. 

r  was  approved  by  the  command - 
in  the  field  in  the  following  or- 


**Headquarters  Fourth  Army  Corpa* 
Camp  Wheeler,  Huntsville,  Ala,»  September 

2,  1898. 
Special  Orders,  \ 
No.  07-        i 

**2.  It  appearing  from  evidence  that  tht 
following-named  oSicerH  of  the  First  Ohio 
Volunteer  Cavalry  have  exercised  the  func- 
tions of  comm&nderB  above  that  pertaining 
to  the  gradea  held  by  them  from  and  after 
the  dates  set  opposite  their  respective 
names,  the  aisignment  thereto  conteinplated 
by  General  Order  No.  Sd^  current  eenee, 
Adjutant  General's  UHioe,  is  confirmed, 
namely; 

*''2d  Lieut.  Bonn  €.  Mitcbdi  aa  captain, [169] 
from  August  24th»  1898, 

'3y  command  of  Major- General  Copplii- 
ger: 

(Signed)        Oarence  K.  Edwardfi^ 
Assistant  Ad j  utant  -General " 
Under    these    orders    etaimant    exercised 
command  of  Troop  E  from  Au^st  26,  1899, 
to  October  23,  18^8,  when  he  was  mustered 
out  with  his  regiment- 
So  much  of  G.  O,  No.  86,  A.  G.  0,  of  ISflt, 
as  relates  to  the  matter  of  pay  for  exerefg* 
ing  a  higher  command,  is  aa  follows; 
"General  Orders,  ^ 
No,  86.  J 

**Head quarters  of  the  Army, 
Adjutant  Generars  Office,* 
Washington,  July  2,  1898. 

*4.  In  §  7  of  the  act  'For  the  Better  Or- 
ganization of  the  Tine  of  the  Army  of  the 
United  States,'  approved  April  26,  1898  [30 
Stat,  at  L.  365,  chap.  191,  U.  S.  Comp.  Stat 
1901,  p.  895],  it  is  provided  That  in  time  of 
war  every  officer  serving  with  troops  oper- 
ating against  an  enemy  who  shall  exercise, 
under  assignment  in  orders  issued  by  com- 
petent authority,  a  command  above  that 
pertaining  to  his  grade,  shall  be  entitled  to 
receive  the  pay  and-  allowances  of  the  grade 
appropriate  to  the  command  so  exercised.* 

"The  Attorney  General  has  held  that  this 
clause  'was  intended  to  apply  to  all  in- 
stances where  the  troops  of  the  United 
States  are  assembled  in  separate  bodies, 
such  as  regiments,  brigades,  divisions,  or 
corps,  for  the  purpose  of  carrying  on  and 
bringing  to  a  conclusion  the  war  with  Spain,' 
but  that  'all  service  in  the  Army  at  the 
present  time  is  not  to  be  considered  as  op- 
erating against  an  enemy.*  Troops  and  their 
officers  on  the  western  frontiers,  perform- 
ing the  same  service  as  garrisons  which  is 
requisite  in  time  of  peace,  and  in  no  wise 
considered  a  part  of  the  Army  assembled  to 
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carry  on  the  war  with  Spain,  would  not  be 
within  the  meaning  of  the  act. 

"To  entitle  an  officer  to  the  pay  of  a 
[IMlgrade  above  that  'actually  held  by  him  the 
assignment  in  orders  under  the  clause  cited 
must  be  by  the  written  order  of  the  com- 
manding general  in  the  field  or  the  Secre- 
tary of  War,  and  no  pay  or  allowances  of 
a  higher  grade  than  that  actually  held  by 
an  officer  will  be  paid  under  this  provision 
except  when  a  certified  copy,  in  duplicate, 
of  such  order,  with  statement  of  service,  is 
filed  with  the  paymaster.     .     .     ." 

General  Orders  No.  86  was  amended  by 
General  Orders  Xo.  155,  dated  September  27, 
1898,  by  striking  out  the  above  portion  of 
the  order,  and,  on  the  same  date.  Circular 
No.  18,  promulgating  this  order,  was  amend- 
ed by  striking  out  the  portion  above  quoted 
and  inserting  in  lieu  thereof  the  following 
language,  to  wit: 

"To  entitle   an  officer   to  the  pay  of  a 
grade  above  that  actually  held  by  him  un- 
der  §  7   of  the  act  of  Congress  approved 
'  April  26,  1898,  he  must  be  assigned  in  orders 

issued  by  competent  authority  to  a  com- 
mand appropriate  to  such  higher  grade  of 
troops  operating  against  the  enemy."  Circ. 
No.  39,  A.  G.  O.,  Sept.  27,  1898. 

At  the  time  that  he  assumed,  and  during 
the  time  that  he  exercised,  command  of 
troop  E,  he  was  the  senior  officer  present 
with  the  troop. 

The  Treasury  Department,  from  the  de- 
cision of  the  Comptroller  of  March  31.  1899 
(5  Comp.  Dec.  641),  to  the  decision  of  the 
court  in  Humphreys  v.  I'nitod  States,  38  Ct. 
CI.  680,  on  May  25.  1903  (pp.  15-16),  recop- 
nized  this  sort  of  orders,  so  subsequently 
confirmed,  as  sufficient  authority  for  the 
higher  pay.  Under  similar  orders,  subse- 
quently affirmed,  all  officers  were  paid  either 
by  the  Pay  Department  or  by  the  Treasury 
Department  in  claims  presented  after  the 
war. 

3.  From  Aupust  26,  1898,  to  October  19. 
1898,  claimant  was  orif?inally  paid  the  rate 
due  a  second  lieutenant  of  cavalry,  and 
from  Octolver  20  to  October  23, 1808.  he  orig- 
inally received  the  pay  of  a  first  lieutenant 
of  cavalry,  lie  subsequently  filed  a  claim 
for  additional  pay  for  command  of  the  troop 
and  was  paid  by  the  auditor  for  the  War 

[IW]  Department,  *October  30,  1899,  the  pay  of  a 
captain  for  the  entire  period  from  August 
26,  1898,  to  October  23,  1898. 

4.  On  the  14th  day  of  September,  1898,  a 
furlough  of  thirty  days  for  said  regiment 
was  authorized  under  General  Ordor»  No. 
130,  A.  G.  O.,  1898.  and  amendatory  circu- 
lars. The  abov<»-namcd  claimant  did  not 
receive  such  furloujrh.  From  the  lM'(;i lining 
of  the  furlough  to  September  26,  18: 18,  the 
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said  claimant  was  sick  in  Meant  Ckr«/ 
Hospital,  Columbus,  Ohio.  From  Sepffn. 
ber  20,  1898,  to  the  end  of  the  fnrlough  pe 
riod  he  was  detained  for  duty  and  vtv^ 
performed  duty.  During  the  whole  faring 
period  he  was  at  all  times  subject  to  tk 
orders  of  his  superior  officers  antU  flBtlsw- 
ter  out.  Claimant  was  first  taken  lid  it 
Huntsville,  Alabama,  before  the  fario^^ 
but  accompanied  his  r^fiment  to  the  kai 
station  at  Columbus,  Ohio,  where  ke  m 
placed  in  the  hospital  by  offioers  of  said  icf- 
iment,  the  surgeon  being  absent.  WUk  il 
the  hospital  claimant  perfonned  scsm  aili- 
tary  service  by  directing  a  derk  enplofri 
by  him  for  that  purpose. 

5.  If  claimant  is  entitlM  to  retain  the  pej 
already  received  by  him,  the  amonat  dii 
him  as  extra  pay  at  the  rate  doe  a  ctpUi^ 
mounted,  is  $166.66. 

If  entitled  to  extra  pay  at  the  nie  to 
a  second  lieutenant,  mounted,  the 
due  is  $126. 

If  entitled  to  extra  pay,  and  : 
to  retain  the  pay  of  a  captain  i 
finding  3,  there  should  be  deducted  tnm  tki 
extra  pay  allowed  the  sum  of  979.44. 


1  not  estitM    i 
as  stitBd  ■    1 


The  court  rendered  jodgment  for  tki 
claimant  in  the  sum  of  $160.66.  41  (X 
CI.  36. 

Assistant  Attorney  General  Vu  Ontf 
argued  the  cause,  and,  with  Mr.  Gaoqi  ^ 
Anderson,  filed  a  brief  for  appellant 

Mr.  George  A.  King  argued  the  caoMHi 
with  Messrs.  William  B.  King  sad  ChA 
McKercher,  filed  a  brief  for  appellee. 

Mr.  Chief  Justice  Fuller  delifend  th 
opinion  of  the  court: 

It  is  conceded  by  the  goveraaeit  tM 
claimant  is  entitled  to  extra  pay,  eo  tM 
the  question  is  to  what  amount  Wnti 
entitled  to  receive  one  month's  citn  f^ 
of  a  captain  of  cavalry,  mounted  (IllMI)* 
or  one  month's  extra  pay  of  a  seeoad  I* 
tenant  of  cavalry,  mounted  ($185)? 

We  hiy  out  of  view  the  suggrstioa  IM' 
claimant  were  entitled  to  the  eztii  p9^ 
a  second  lieutenant  of  eaTalry  only.  ^ 
that  a  certain  sum  or  sums  o^^  t$  ^ 
deducted  as  having  been  preriously  toffH^ 
dently  paid  by  the  auditor  for  the  Witf  ^ 
partment.  The  United  Statea  filed  w  i* 
off  or  counterelaim,  and  wt  think  uffi^ 
not  overhaul  the  allowanee  by  the  iiV 
for  the  War  Department  in  the  cb«r 
stances.  Such  payment,  if  mads  In  eM 
did  not  determine  the  question  beffi** 
within  United  States  v.  Hite,  804  U.&A 
ante.  514.  27  Sup.  Ct.  Rep.  SM. 

The  claim  is  made  under  |  /  of  ^  ^ 


T&km  ^.  GiNZBEBO, 


les-iia 


April  2fl,  mm  (30  Stat,  at  L.  364.  365, 
ip.  im,  U.  S.  Comp.  Stat.  1901,  p.  S95), 
idmg  as  foUowa:  'That  m  time  of  war 
«7  oJTleer  aer\ing  with  troops  operating 
linst  an  eneiriy  i^ho  ftliaH  exercise,  under 
ligiiment  in  orders  ipaued  by  competent 
Ihoritj,  a  command  above  that  pertaining 
his  grade,  ahatt  be  entitled  to  receive  the 
if  i.nd  allowances  of  the  grade  ap propria 
e  to  the  (jomitjnnd  so  exercised.** 
The  main  question  is  whether  cJaimant 
ercised,  '*uDder  aeslgnmeDt  in  orders  ia- 
ii  by  ooJDpetent  authoritj,  a  command 
■ore  that  pertaining  to  hh  grade  T**  When 
iftsiinied  command  olf  his  compan^r,  Au- 
tit  26 p  183S,  he  was  the  senior  oflioer  pr^s- 
I,  the  eaptain  and  the  llrst  lieutenant 
m%  Ebient.  Section  253  of  the  Army  Reg- 
itkuu  of  ld0S*  then  in  force,  proTided; 
p  the  absence  of  its  captain,  the  command 
t  company  devolves  upon  the  subaltern 
^  ia  rank  who  is  serviDg  with  it^  unless 
}iPTwi«e  specially  directed," 
TM*  embodied  the  rule  of  auj^cessioii  bj 
obrity  prevailing  in  the  ordinary  course 
Military  affairs,  while,  at  the  aame  time, 
reeogniied  that  there  might  be  eicep- 
*tM,  in  respect  of  which  special  direction 
li  required,  and  f  7  of  the  act  of  April 
>  IS^,  applied  to  such  cases. 
The  except  ions  spring  from  necessity,  and 
betf  it  U  apparent  that  that  does  not  ex- 
it orders  relied  on  as  the  basts  for  in- 
ets^d  pay  under  §  7  are  ineffectual  for 
at  purpose. 

Ill  Humph reys  v.  United  States,  38  Ct.  01. 
'5*.  the  court  of  cluiras  held  that  what  the 

*  contemplated  was  "necessary,  and  not 
aruitouB,  assignment  St  and  ortiy  such  as 
Juld  be  for  the  good  of  the  service  for  the 
^'^foits  prosecution  of  the  war/*  Chief 
atice  Kott,  speaking  for  the  court,  snid: 
t  Mfma  to  the  court  incontrnvcrtihle  that 
^  VijTd^  'under  assignment  in  orders  is- 
M  by  competent  authority*  cnn^titnte  the 
strolling  iimitatton  of  the  statute;  and 
f  limitation  impNea  that  the  benotit^  of 

*  ftfllute  extend  only  to  cascH  where  such 
order  is  necessary  to  impose  thr*  bunJen 
the  higher  command  upon  an  ofReer.'- 
'■  concur  In  that  view,  and,  tf^^^trd  hv  it, 
tial  Orders  No.  44.  dated  Au-ztist  24-  my>8, 
?rehy  the  lieutenant  oolonel  of  the  Fir.^t 

0  Volunteer  Cavalry  annoumcd  that 
ii  Lieutenant    Forsyth    was    rcHevpd    of 

command  of  troop  E.  and,  as  incident 
reto.    that     Second   Lieutenant    Mitcliell 

appointed  to  the  command,  cannot  be 
(idered  aa   an   "assignment   in  orders  la- 

1  hy  competent  sinthority,"  within  j|  7. 
t  section  was  not  enacted  to  j^ive  in- 
sed  pay  for  the  discharge  of  the  ordi- 
'  duties  of  the  service,  but  to  give  com- 
i  U.  S. 


pensation  for  the  greater  risk  ■;qd  foflpcnul^ 
hility  of  active  military  commaAdt  H^  WB 
assignment  in  orders  when  unncceaaary  to 
that  end  can  make  a  case  within  the  stat- 
ute.  Truitt  v.  United  States,  33  Ct.  CI.  308, 
401};  Parker  v.  Unite  J  States,  I  Pet,  293, 
297.  7  L.  ed.  150.  151-  Here  the  additional 
duties  dischargt^d  by  Lieutenant  AlilcheU 
were  "the  ordinary  incidental  duties  of 
military  official  I  lie  whicli  go  with  each  otB- 
ccr's  commission.*'     38  Ct,  CI    692. 

*The  attempted  confirmation  by  Special  [170] 
Orders  No.  07  must  fail  of    elTect   under    | 
7  for  like  reasons. 

Other  questions  argued  at  the  bar  n«ed 
not  be  discussed. 

Judgment  reversed  and  cause  remanded^ 
with  a  direction  to  enter  judgment  in  favor 
of  claimant  for  $125. 


ROBEET  J.  TRACY.  Plff.  in  Err., 

V, 

ALBERT  A.  GINZBERG,  Individually  and 
as  Trustee  in  Bankruptcy  of  H,  C.  Long 
&  Company. 

(See  Q.  C.  Beporter's  ed,  170--178*) 

Const itutional  la w^— due  process  of  law. 

L  The  politse  board  of  Boston,  by  is* 
^uing  a  liquor  hceose,  on  a  vacancy  created 
by  bankruptcy,  to  the  nominee  of  thi 
tiustee  in  bankruptcy  of  the  original  li- 
cenaeesT  does  not  deprive  a  Co  licensee,  to 
whom  the  original  license  had  been  assigned 
as  security,  of  property  without  due  process 
of  law,  where  his  so  called  property  right 
depends  wholly  npf>n  the  practice  of  the 
board  to  reissue  licenses  to  the  old  holder* 
until  refused  for  cnuse,  since  iuch  right,  be- 
ing of  the  board's  creation,  ia  subject  to 
any  limitations  which  the  board  may  im- 
pose. 
Constitutional  law — due  process  of  law, 

2.  The  decision  of  a  state  court  involv- 
ing nothing  more  than  the  ownership  of 
prop*?rty,  with  all  parties  in  in  t  ere  at  before 
it,  cannot  be  regarded  by  the  im^iicccflsful 
party  as  a  deprivation  of  property  without 
due  proeesa  of  law*  simply  because  its  ef- 


NoTE.^-As  to  what  constitutes  due  pro- 
ce)*3  of  law — see  notes  to  People  v.  O'Brien^ 
2  L.R.A.  255;  Kuntz  V.  Sumption.  2  L,RA. 
053:  Re  Gannon,  5  L.R.A.  359;  Ulman  v. 
Baltimore,  11  L.R.A,  224;  Gilman  v.  Tucker, 
13  L.HA,  304;  Pearson  w  YewdalJ,  24  L, 
ed.  U.  S.  436;  and  Wilson  v.  North  Carolina, 
42  L.  ed.  U.  S.  8fl5. 

On  discretion  in  the  granting  of  liquor  li- 
censes— see  note  to  Sherlock  v.  Stuart,  21 
L.R.A.  5S0. 

On  liNjuor  licence?  cu?  assets — see  note  to 
Deggender  v.  Seattle  Brewing  A  Malting  Oo, 
4  L.HA.IN.S.)  626. 

765 


SUPBEME  COUBT  OT  TBI   UNIIB)  STATV. 


Oct. 


feet  is  to  deny  his  claim  of  ownership  in 
■ach  property. 

[No.  204.] 

^gued  February  26,  1907.    Decided  March 
18,  1907. 

[N  ERROR  to  the  Supreme  Judicial  Court 
of  the  State  of  Massachusetts  to  review 
k  judgment  which  affirmed  a  decree  of  the 
^al  justice  of  that  court,  dismissing  a  bill 
CO  recover  from  a  trustee  in  bankruptcy 
moneys  received  from  the  sale  of  an  unex- 
pired liquor  license  to  one  desiring  a  re- 
lewal.    Affirmed. 

See  same  case  below,  189  Mass.  260,  75 
i.  E.  637. 
The  facts  are  stated  in  the  opinion. 
Mr.  Harry  J.  Jaquith  argued  the  cause, 
ind,  with  Mr.  Thomas  J.  Barry,  filed  a  brief 
.'or  plaintiff  in  error: 

The  difference  between  a  govemmental 
franchise  and  a  govemmental  license  is  one 
of  degree,  and  not  of  species,  and  the  same 
principles  of  law  control  dealings  in  gov- 
emmental privileges,  whether  franchise  or 
'iccnse,  when  the  fee  exacted  for  the  license 
*8  more  than  the  nominal  sum  required  to 
x>ver  the  cost  of  registration. 

3  Kent,  Com.  458;  Gibbons  v.  Ogden,  9 
97heat.  1,  213,  6  L.  ed.  23*. 

A  license  for  a  stated  period  and  for  a 
raluable  consideration  cannot  be  revoked 
txcept  for  breach  of  conditions. 

Davis  V.  Townsend,  10  Barb.  343;  Cook  v. 
.Steams,  11  Mass.  537;  Com.  v.  Moylan,  119 
Jass.  109. 
It  is  a  franchise. 

State  ex  rel.  Chicago,  M.  &  St.  P.  R.  Go. 
.  McFetridge,  56  Wis.  259.  14  N.  W.  185; 
Vigpins  Ferry  Co.  v.  East  St.  Louis,  102 
Jl.  576 ;  Hancock  v.  Singer  Mfg.  Co.  62  N.  J. 
u.  335,  42  L.R.A.  852.  41  Atl.  846;  Logan 
.  Pyne.  43  Iowa.  524,  22  Am.  Rep.  261; 
k)m.  v.  Standard  Oil  Co.  101  Pa.  145;  State 
.  Schlier,  3  Heisk.  286. 
The  power  to  mortgage  is  coextensive  with 
he  power  to  alienate,  and  is  an  incident 
hat  cannot  be  divorced  from  ownership. 

Com.  V.  Smith,  10  Allen,  448,  87  Am.  Dec. 
172. 

The  only  limitation  upon  this  power  is 
that  the  holder  of  a  franchise  or  license  for 
the  benefit  of  the  public  cannot  do  any- 
thing to  disqualify  him  from  performing 
lis  public  duties. 

Evans  v.  lioston  Heating  Co.  157  Mass. 
37,  31  N.  E.  698. 
A  license  is  property. 
Re  Fixen,  50  L.R.A.  605,  42  C.  C.  A.  354, 
102  Fed.  296;  Re  Emrich,  101  Fed.  231;  Re 
Gallagher.  16  Blatchf.  410,  Fed.  Gas.  No.  6,- 1 
192;   Fisher  v.  Cushman,  51  L.R.A.  292,  43' 
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C.  a  A.  381,  103  Fed.  86S;  Re  Bedff.ll 
Fed.  407;  Re  Brodbine,  93  FU.  60;  It 
Hurlbntt,  68  a  a  A.  216, 135  9^  504;  Efy4 
y.  Woods,  94U.  S.623»fl86^24L.ei«, 
265;  Sparhawk  v.  Yerkee,  142  U.  a  1,  It 
35  L.  ed.  916,  917,  12  8iq^  Gt  Sep.  M; 
Re  Ketchum,  1  Fed.  840;  Be  Waider,  II 
Fed.  275;  Adams  Exp.  06.  t.  OUo  SMI 
Auditor,  166  U.  8.  185,  218»  219^  41  L  d. 
965,  976,  977,  17  Sup.  Ct  Rep.  801 

The  several  millions  of  capital  infiMh 
licenses  in  Boston  is  witliin  the  pntectinrf 
the  law. 

Tehan  v.  Municipal  Ct.  Justices,  111  Hmi 
92,  77  N.  E.  313. 

A  trustee  in  bankniptey  i*  bound  bj  al 
the  agreements  of  the  bankrupt  u  M^  m 
the  bankrupt  except  as  to  frauds  aid  pR^ 
erences  and  executory  ooutraets;  sid,  k 
taking  over  property  or  property  ^igkti^  ki 
takes  them  subject  to  such  liens,  «c«' 
brances,  or  assignments  mm  existed  prior  to 
the  bankruptcy,  provided  they  are  Ml  i^ 
noxious  as  frauds  or  prefereneea. 

Mitchell  V.  Winak>w,  2  Story,  m,  M 
Cas.  No.  9,673;  Ex  parte  Newhall,  t  taji 
360,  Fed.  Gas.  No.  10,158;  Fletcher  t.  Hkt, 

2  Story,  555,  Fed.  Oaa.  Na  4,864;  Wwm 
V.  Kendall,  3  Story,  007,  Fed.  Ou.  Ka  llf 
886;  Winsor  t.  Modellmiip  2  8toi7,«i;M. 
Cas.  No.  17387;  Ex  parte  IWby,  I  Lw.D» 
431,  Fed.  Cas.  Na  8,54^;  FMter  T.  0^ 
shall.  Fed.  Cas.  No.  M^22;  ConHhil^ 
Potter,  Holmes,  76,  Fed.  Oaa.  No.  2,981;  «t 
liamson  v.  Goleord,  1  Eaak.  820,  M  Oft 
No.  17,752;  Thompson  t.  Fairbanki.  M  A 
8.  516,  526,  49  L.  ed.  5n,  686,  28  8if^(^ 
Rep.  306. 

A  license  is  property  proteeted  ly  ^ 
Federal  Constitution. 

Ward  V.  Maryland,  12  Wall.  411^  A* 
L.  ed.  449,  452;  United  SUtes  t.  OMI 

3  Wall.  441,  443,  18  L.  ed.  241,  241;  Gai* 
ling  V.  Chicago,  IH  U.  8.  183,  1Mb  M  <> 
L.  ed.  725,  728,  729,  20  Sup.  Ot  Bif^  A 
Re  Fixen,  50  L.RA.  606,  48  a  C  i-  M 
102  Fed.  296;  Scranton  t.  Wteekr,  119^ 
S.  141,  166,  46  L.  ed.  128,  134,  21  84iCk 
Rep.  48;  Monongahela  N»t.  Oa.  t.  Mri 
SUtes,  148  U.  &  312,  37  L.  ed.  4«  U9f 
Ct.  Rep.  822;  Allgeyer  t.  ImMm.  NI» 
8.  678,  589,  41  L.  ed.  838,  8S5b  17  SmA 
Rep.  427;  Tick  Wo  ▼.  HopUM,  118  II& 
356,  30  L.  ed.  220,  8  Bo^  OL  Bif 
Chicago,  B.  ft  Q.  R.  Go.  ▼.  CUmgt^  Nlj 
S.  226,  233,  241,  41  L.  ed.  Vn,  m  M' 
Sup.  Ct.  Rep.  681;  Haitfbid  F.  I»  0^^ 
Chicago,  M.  ft  St.  P.  &  Odl  178  U.  ft* 
100,  44  L.  ed.  84,  88,  20  Bo^  &  IV'* 
Rock  Islaiid  Oounty  ▼.  VwUM  BMAJ 
Wall.  436,  448,  18  L.  ed.  4181  8B;  Oi" 
Stotea  T.  OomeU  8.B.Oo.88a(XA'* 
137  Fed.  466. 

Mr.  Alfred  W.]         BanMilkii., 

■88** 


06. 


Tnwt  V.  GiNZBXBs. 


,d,  with  Measrs,  Will  jam  6.  Sullivan  and 

lurie  &  Ginaberg,  filed  a  brief  for  defend- 
it  in  error: 

The   strict   conditions    Im posed    by    it&t- 
e  aud  tbe  mamfest  reaaona  for  suck  su- 
rvislon  show  that  a  license  to  tagng^  in 
e  liquor  traffic  (a  business  which  is  uni- 
rfallj  regarded  ai  hai^ardoiis  to  the  pub- 
i  morala  and  welfare)  is  a  purelj  pergonal 
iTilege,  granted  or  withheld  by  the  state 
the  exercise  of  the  police  power. 
The  supreme  judicial  court  of  Massachu- 
itts  has   declared  such  a  license  to  be  a 
jersonal  trust." 
Com.  V.  Hadley,  11  Met.  71. 
It  has   oniversally  been   held   that   such 
Ecoiies  are  not  a^iignable  in  the  absence  of 
iccilic  statutory  authority. 
Stiahn  T.  Hamilton,  38  Ind.  57;  Alger  v. 
Tiaton,  14  Johns.  231;  Cilday  v.  Warren, 
JComn.  237,  37  AtL  494;  Blumenthal'a  Pe- 
tioa,  125  Pa.  412,  18  Atl.  395. 
Any  attempted  assignments  or  agreements 
i  assign  licenaes  are  absolutely  void. 
17  Aw.  &  Eog.  Enc.  Law,  2d  ed.  pp,  232, 
13;  Com.  V.  Hadley,  supra;  Tracy  v*  Ginss- 
erg,  189  Mass.  260,  75  K  E.  637. 
That  a  state  has  the  exclusi%'e  power  to 
sgtilate  or  prohibit  the  sale  of  intoxicating 
iqoars  within  her  borders  in  the  exercise 
f  the  poiice  power  ia  so  well  established  as 
Q  make   the   citation    of  authorities   well 
igh  superfiuous. 

Boston  Beer  Co,  t,  MasaachiisettB,  D7  U, 
L  25, 24  L.  ed.  989;  Crowley  v.  Christensea, 
37  U.  a  86,  34  K  ed.  620,  U  Sup.  Ct.  Rep. 
3;  Gioz^a  v.  Tlernan,  148  U.  S.  657,  37  L. 
^.569,  13  Sup,  Ct.  Rep.  721;  Gray  v.  Con^ 
lectTcut,  159  U.  S.  74,  40  L.  ed,  80,  16  Sup. 
Jt^  R«p.  9S5. 

Tbe  point  of  law  involved  in  this  case^ 
h»t  sn  ns3jgnropnt  of  a  licpii^e  is  invalid 
■ttd  ixjnfers  no  rights  upon  the  assignee — 
8  m  important  feature  of  the  general  power 

0  control  or  regulate  the  bu.^ineaa.  Hence 
^  queation  ia  peculinrty  one  af  local  law, 
Mtk  each  etate  should  hav**  the  right 
ioAliy  to  decide  for  itself.  This  court  will 
^  assuioe  the  right  to  review  the  judg- 
i^^lLs  of  the  eourt  of  last  reaort  of  a  ataU^ 
^bre  the  subject  involved  concerns  purely 

Matter  oi  local  or  general  law. 

^ajward  V.  Denny,  158  U.  S.  ISO,  39  L,  ed* 
^h  15  Sup.  Ct.  Rep.  777 ;  Hendi^rson  Bridge 
<»►  V.  Henderson,  173  U.  8.  592HJ08,  43  L. 
i  823^29,  19  Sup.  Ct,  Rep.  553;  Telluride 
ower  TransBiission  Co.  v.  Rio  Grande  West- 
IJ  R.  Co.  175  U.  S.  63P-647,  44  h.  ed.  305- 
**,  20  Sup.  Ct,  Rep.  24.5;  Telluride  Power 
raEsmission  Co.  v.  Rio  Grande  Western  H, 
*-l87  U.  S.  569-584,  47  L.  ed.  307-313,  23 
ip^  Ct.  Eep.  17S;  Pennsylvfinia  E.  Co.  w 
igWi,  101   U.  S.  477^813,  48  L.  ed,  26 S- I 

1  U  Sup.  Ct.  Rep.  132.  I 
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This  court  will  not  reyiew  facta  on  a  writ 
of  eiTor  to  a  etate  court. 

Telluride  Power  Transmission  Co,  v.  Rio 
Grande  Western  R,  Co,  ITS  U.  S.  639-fS47, 
44  L.  ed.  305-308,  20  Sup.  Ot.  Rep.  24S; 
Turner  v.  New  York,  168  U.  S.  90,  42  L,  ed. 
392,  18  Sup,  a.  Rep,  3S;  Crary  v.  Devlin, 
154  U.  S.  619,  and  23  L.  ed.  510,  14  Sup. 
Ct;  Rep,  1199, 

Moot  questions  this  couit  haa  repeatedly 
declined  to  consider. 

Missouri,  K.  &  T.  E.  Co,  r.  3?erris,  179  U. 
S.  S02,  45  L,  ed.  3S7,  21  Sup,  Ct,  Rep.  231  j 
Hambliii  v.  Western  Land  Co.  147  U.  8.  531, 
37  L,  ed,  2fl7,  13  Sup,  Ct-  Rep.  353;  St. 
Joseph  &  G,  I,  R.  Co.  v.  Steele,  167  U,  S.  ^9- 
662,  42  L.  ed,  315,  316,  17  Sup,  Ct.  Rep.  925; 
Kimball  v.  Kimball,  174  U,  S,  15S-161,  43 
L.  ed.  932,  933,  19  Sup.  Ct,  Rep,  639, 

A  party  who  has  invoked  the  jurisdiction 
of  a  state  court  to  have  determined  the 
rights  which  he  claims  should  not  be  allowed 
to  complain  that  his  oonstitutional  ^aran* 
ties  were  denied  him  because  the  litigation 
was  unsuecessful  for  him, 

Remingtott  Paper  Co.  v.  Wataon,  173  U.  S, 
443,  43  L.  ed,  762,  19  Sup,  Ct.  Rep.  456; 
Central  Land  Co.  v.  Laidley,  159  U.  S.  103- 
112,  40  L.  ed.  91-94,  16  Sup,  Ct,  Rep,  80; 
Head  v,  Amoakeag  Mfg,  Co,  113  U.  8,  9-26, 
28  L.  ed.  889-896,  6  Sup.  Ct.  Rep.  441. 

The  mere  assertion  of  a  Fe*teral  question 
is  not  aufj^cient  to  confer  jurlsdictioii  on  this 
court, 

Millingar  v,  Hartupee,  6  Wall,  258,  18  L, 
ed.  829;  Wilson  v.  North  Carolina,  169  U,  S, 
586-595,  42  L.  ed,  865-^71,  18  Sup.  Ct.  Rep, 
i36;   Hamblin  v.  Western  Land  Co.  supra. 

It  must  appear  from  the  record  by  clear 
and  neceBsary  intendment  that  the  Federal 
question  was  directly  involved  so  that  the 
state  court  could  not  have  given  judgment 
without  decidmg  it, 

Say  ward  v.  Denny,  156  U,  S.  180,  39  L. 
ed.  941,  15  Sup.  Ct,  Rep.  777;  Equitable  Life 
AflHur.  Soc.  V,  Brown,  187  U.  S.  308,  311,  47 
L.  ed.  190,  192,  23  Sup.  a.  Rep.  123;  New 
Orleans  Waterworks  Co,  v,  Louiaiana,  185 
U,  S,  336-344,  46  L,  ed,  936-941,  22  Sup.  Ct. 
Ri^p.  G91  ;  St.  Joseph  &  G.  L  R.  Co.  v.  Stei^le, 
167  U,  a  859,  42  L.  ed,  315,  17  Sup,  Ct.  Rep, 
M5;  Iowa  V.  Rood,  187  U,  S,  87-92,  47  L, 
v(\.  S6-89,  23  Sup.  Ct.  Rep,  49, 

A  liquor  license,  if  property^  is  «o  only  in 
the  narrowest  and  most  restricted  sense. 

Fisher  v.  Cushman,  51  L,R.A.  292,  43  C. 
a  A.  381,  103  Fed.  860;  Re  Lyman,  160  N.  Y. 
96,  54  K,  E.  577;  Tracy  v,  Ginzberg,  189 
Mass.  260,  75  N.  E.  637  ^  State,  Lantz,  Prose - 
cut^^r,  V.  Hi^htstown,  46  N,  J,  L.  102 ;  Voigbt 
V.  Board  of  Excise,  59  N.  J,  L,  358,  37  L,R,A, 
292,  m  AtL  686;  Metropolitan  Bd,  of  Excise 
T,  Barrie,  34  N,  Y,  657;  Spray  berry  t.  At' 
lanta,  87  Ga.  120,  13  S.  E.  197. 

767 


170-172 


SUPBEICX  COUBT  OF   THX  UHITD  StATKS. 


Oct.  ItaM, 


There  is  no  analogy  between  a  liquor  li- 
cense and  a  stock  exchange  seat,  or  a  market 
license,  for  example.  The  latter  are  a  spe- 
cies of  property  which  can  be  transferred. 

Sparhawk  v.  Yerkes,  142  U.  S.  1,  35  L.  ed. 
916,  12  Sup.  Ct.  Rep.  104;  Hyde  v.  Woods, 
04  U.  8.  523,  24  L.  ed.  264;  Nashua  Sav. 
Bank  v.  Abbott,  181  Mass.  531,  92  Am.  St. 
Rep.  430,  63  N.  £.  1058;  Re  Gallagher,  16 
Blatchf.  410,  Fed.  Cas.  No.  5,192. 

It  would  seem  to  be  quite  immaterial 
whether  it  be  decided  that  a  liquor  license 
is  property  of  a  purely  personal,  nontrans- 
ferable nature  or  is  not  property  at  all.  in 
either  view  the  plaintiff  in  error  has  no  case 
as  a  matter  of  law. 

Tracy  v.  Ginzberg,  supra;  Com.  v.  Hadley, 
11  Met.  66;  State  v.  Bayne,  100  Wis.  35, 
75  N.  W.  403;  Heath  v.  State,  105  Ind.  342, 
4  N.  E.  901;  Crowley  v.  Christensen,  137 
U.  S.  86,  34  L.  ed.  620,  11  Sup.  Ct.  Rep.  13; 
Giozza  V.  Tieman,  148  U.  S.  C57,  37  L.  ed. 
599,  13  Sup.  Ct.  Rep.  721;  Bartemeyer  v. 
Iowa,  18  Wall.  129,  21  L.  ed.  929;  Cfilder  v. 
Kurby,  5  Gray,  597;  La  Croix  v.  Fairfield 
County,  50  Conn.  321,  47  Am.  Dec.  648; 
Metropolitan  Bd.  of  Excise  v.  Barrie  and 
Sprayberry  v.  Atlanta,  supra ;  Stone  v.  Mis- 
sissippi, 101  U.  S.  814-820,  25  L.  ed.  1079, 
1080;  Schwuchow  v.  Chicago,  68  111.  444. 

Money  realized  from  the  nomination  for 
a  license  is  assets  of  a  bankrupt  estate. 

Re  Fisher,  98  Fed.  89;  Fisher  v.  Cushman, 
51  L.R.A.  292,  43  C.  C.  A.  381,  103  Fed.  «60; 
Re  McArdle,  126  Fed.  442. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 
,  This  suit  was  instituted  in  the  supreme 

judicial  court  of  Massachusets  by  the  plain- 
tiff in  error,  a  citizen  of  New  York,  against 
the  defendant  in  error,  a  citizen  of  MasKi- 
chusetts,  individually  and  as  trustee  to 
H.  C.  Long  &  Company,  composed  of  H. 
C.  Long  and  Frank  A.  Sanderson. 

The  case  made  by  the  bill  of  complaint 
is  as  follows:  On  the  23d  of  December, 
1902,  the  plaintiff  sold  to  Long  and  Sander- 
son the  personal  property  used  in  carrying 
on  hotel  business  at  a  certain  place  in  Bos- 
ton, and  assigned  to  them  the  lease  of  the 
realty  occupied  by  the  hotel.  As  partial 
payment  therefor  he  took  back  a  mortgage 
on  the  personal  property  for  the  sum  of 
$7,500,  running  to  the  James  Everard's 
Breweries,  a  corporation  of  New  York.  The 
[171] mortgage  covered  not  only  'a  part  of  the 
purchase  price,  but  also  $3,000  in  cash, 
which  the  plaintiff  paid  for  the  liquor  li- 
cense, which,  on  or  about  the  above  date, 
he  procured  to  be  assigned  to  Long  and 
Sanderson  and  to  himself,  as  joint  owners, 
and  also  the  sum  of  $1,400  in  cash,  which 
758 


the  plaintiff  paid  to  the  city  of  Boitoi  ai  a 
fee  for  the  liquor  license  iasned  by  \k 
board  of  police  of  that  city  to  Lopg  ui 
Sanderson  and  to  the  plaintiff.  That  U* 
cense  expired  by  limitation  on  May  Im; 
1903. 

In  conaideration  of  the  adTanoe,  by  put- 
tiff's  procurement,  of  the  above  aaurf 
$3,000  and  $1,400,  Long  and  Sandenca,  m 
the  above  date,  by  writing;  assigiwd  tUr 
right,  title,  and  interest  in  said  liesBH  to 
the  plaintiff,  covenanting  and  agreeiiig  that 
all  future  applications  for  renewals  of  thi 
license  should  be  in  the  names  of  Lob;  ail 
Sanderson  and  the  plaintiff,  and  that,  vfm 
such  renewal  being  granted,  th^y  wooM  ai- 
sign,  transfer,  and  set  over  any  sndb  Uoml 

Long  and  Sanderson  being  without  BBBiy 
for  the  purpose,  the  plaintiff  paid  $1,400  to 
the  city  as  the  renewal  fee,  and  thenipoi 
a  new  first  and  fourth-class  license  wsa  i^ 
sued  by  the  board  of  polioe  to  Losf  ail 
Sanderson  and  the  plaintiff  to  sell  Moii- 
eating  liquors  in  the  said  hotel 
This  license  was  taken  by  the  plaintiff  I 
his  possession,  and  he  had  it  in  Us  ] 
sion  at  the  bringing  of  this  suit 

On  the  payment  of  the  license  In  flv 
1903,  1904,  Long  and  Sanderson,  by  as  k- 
strument  of  writing  dated  April  2^  W 
assigned,  transferred,  and  set  over  to  Ito 
plaintiff  their  interest  in  that  liessai,  aal 
further  agreed  to  assign  and  set  over  to  Ui 
their  interest  in  any  renewal  of  the  HkM 
so  long  as  they  should  be  indebted  to  Jami 
Everard's  Breweries.  The  plaintiff  slkH 
that  that  assignment  was  for  pwsast  ari 
valuable  consideration,  and  that  bf  naM 
thereof  he  became  the  sole  owner  of  tht  B- 
cense. 

Long  and  Sanderson  wtn  adjodged  haik- 
rupto  on  the  23d  of  July,  1903.  beiivsttto 
time  indebted,  and  are  still  indehtd.  ^ 
James  Everard's  Breweries  in  a  mm  aad- 
ing  $7,000.  J 

*The  number  of  first  and  foiuthchM  B-IM 
censes  in  Boston  is  limited  hf  law,  sadii*  ' 
substantially  all  issued  each  year,  so  till  i 
a  new  license  cannot  be  issued  nntfl  ti  iM 
license  is  canceled.  Old  lieenaes  are  of  ^ 
value  to  persons  who  desirs  to  MM*  ^ 
the  liquor  business  in  Bostoa.  IWy** 
from  $3,000  to  $6,000  to  penoM  who  p 
sent  them  for  caneelation  together  «tt ' 
application  for  a  new  license  to  thiHHl*^ 

l^ooause  of  the  large  surrender  vstoi  • 
old  licenses  and  of  the  long-eoatinid  i^^ 
torn  of  reissuing  licenses  to  oM  huUHi  ^ 
til  refused  for  cause,  such  licenfesksvatoA 
recognized  by  the  courts  of  Masaadwp* 
property  rights,  and  the  powers  of  thil*" 
of  police  in  dealing  with  the*  k*"*  ^ 
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taiitpd  to  tlip  fxerefse  of  tbe  iAound  discre- 
I011  wUhin  the  limits  eatabliahed  hy  the 
gwn  of  the  00m mon weal  th> 

Tlw  defendant,  Glmzberg,  hartng  full 
knaiiledge  of  the  above  facts,  procured  the 
boird  of  police,  on  or  about  the  1st  of  April, 
1^,  to  canoel  the  pl&mtiS^B  licetiae.  This 
Ttts  done  without  notioe  to  plaintiff  or  hear- 
ing on  &J3f  charge  of  the  Tiolation  of  the 
ttrms  0/  the  licenBe.  With  the  aisiitance 
d  the  police  board,  prior  to  the  cancelation 
d  tlie  liec^niCf  Giiizherg  sold  the  license  for 
tlpKM)^  which  he  ^<^fu5(^d  to  paj  over  to  the 
fkintifF,  He  also  collected  fr<>ni  the  ettj- 
the  sum  of  $200  aa  a  rebate  upon  the  plain- 
tiff's license,  and  refused  to  account  for  any 
mm  to  the  plaintiff  whatever*  In  tbe  mat- 
ter oomplained  of  Gitjaberg  aeted  beyond 
\k  powers  as  trustee  of  the  bankrupt  es* 
lite,  und,  without  warrant  of  law,  disposed 
,irf  [to  one  O'Heam]  a  Taluable  privilege  be* 
3m)^^  to  the  plaintiff,  and  has  procured 
the  destruction  and  cancelation  of  the  plain- 
tiiTa  vainable  rights. 

Tbe  relief  prayed  was  that  the  title  of  the 
piiSstiff  to  the  firit  and  fourth -class  liquor 
licfiiae  issued  to  Long  and  Sanderson  and 
timgelf  be  establiehed;  that  Ginzberg  be  or- 
ifered  to  accotint  for  the  sums  received  by 
hm  as  the  proceeds  of  the  plain  tiff's  license, 
VaA  be  required  to  pay  the  same  over  to 
fJiiiitiff;  that  the  plaintiflTs  los^ea  and  dans- 
9^  by  reason  of  the  acts  of  defendant  be 
l«itabltshed,  aad  that  he  be  ordered  *to  pay 
tbe  same^  that  execution  Issue  ngaiost  Gins* 
Wg,  individually,  for  such  auui'^  as  may  be 
foQnd  due  to  the  plaintiff  by  n^iison  of  his 
wroTigful  interference  with  plain  tiff's  prop- 
^Ttji  that  if,  upon  hearing,  it  should  ap* 
p*»Lr  that  defendant  acted  within  his  duties 
IB  trustee  of  the  bankrupt  estate,  that  the 
iitt:re«  run  against  him  as  auth  triistee,  but 
"^thout  execution  thereon;  and  that  tbe 
sl^intiff  have  such  other  and  further  relief 
1*  may  be  just. 

^ch  is  tbe  case  made  by  the  bilL  After 
i^wer  and  replication  the  evidence  was 
*kpa  by  a  special  commissioner,  to  be  re* 
•oried  to  the  full  court.  In  its  finding  of 
Seta  the  court  said;  "In  the  case  at  bar, 
oe  polioc  commissioners  were  satisfied  that 
^*  name  of  Tracy  was  inserted  in  the  two 
c«itges  to  secure  to  his  principal  the  debt 
'part  of  the  debt,  due  from  the  defendants 
^ng  and  Sanderson;  that  he  was  not  a 
iitner  in  the  liquor  business,  and  for  that 
Men  the  police  commissioners  ^ave  a  pref- 
6D<»  t<t  O'Hearn,  who  was  nominated  by 
e  trustee  in  bankruptcy,  with  [nut I  the 
fisent.  or  against  the  objections,  of  Tracy, 
deciding  to  whom  a  license  should  be  is- 
ed  on  the  vaeancy  caused  by  T^ng  and 
nderson  going  out  of  business.    The  trus-  , 
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tee  received  $3,000  for  the  nomination  by 
him,  and  I  dud  that  it  is,  in  fact,  the  valuft 
of  such  a  nomination.  It  follows  that  tie 
$3,000  received  by  the  defendant  was  re- 
ceived  for  something  which  be  had,  and  not 
for  anything  which  the  plaintiff  bad^  and 
the  defendant  is  entitled  to  have  the  bill 
dismissed  with  coats. *'  By  tbe  final  decree 
the  bill  was  dismissed  and  the  ease  carried 
before  the  full  court,  which  affirmed  the 
decree  of  the  trial  court* 

The  supreme  judicial  court  of  Maasacbu- 
setta  affirmed  the  judgment^  holding  that  to 
sell  intoxicating  liquor  was  a  personal  privi- 
lege, valuable  as  property,  in  a  certain 
sense,  for  the  personal  use  of  the  holder, 
but  not  assignable  or  transferable  by  him 
in  any  way;  and  that  "the  value  of  the  re- 
lease is  recognized  as  depending  wholly  upon 
the  practice  of  the  police  commissioners, 
and  because  there  is  no  legal  right  to  as- 
sign *the  privilegei  of  iueh  a  license,  and  the[174J 
police  commissioners  refuse  to  be  bound  by 
assignments,  or  to  recog:nize  at  all  as^^ign- 
ments  for  security ^  the  court  has  decided 
that  a  holder  of  an  assignment  for  security 
has  no  rights  under  the  assignment,**  Fur- 
thers *1n  the  present  case  the  release  or 
assignment  of  the  licenses  by  the  bank- 
rupts to  one  who  wished  to  obtain  licenses 
for  the  next  year^  induced  [him]  *  ,  * 
to  pay  the  trustee  in  bankruptcy  13,000* 
The  money  so  received  was  not  for  any 
pioperty  owned  by  the  piaintifT.  It  was  for 
a  position  before  the  ^lice  commissioneTg 
from  which  the  payer  had  reasonable  ground 
to  expect  their  favorable  action.  The  plain- 
tiff could  not  control  thia  position,  or  do 
anything  that  would  induce  the  payment  by 
O'Heam  of  the  money  which  the  defendant 
received*  Upon  the  facts  shown,  the  board 
of  police  commissioners  did  not  consider  tbe 
insertion  of  the  plaintiff's  name  in  the  orig- 
inal license  as  affecting  their  right  to  issue 
new  licenses.  It  is  plain  that  they  were 
right  as  regards  the  licenses  for  the  ensuing 
year.  Whether  they  were  right  or  not  in 
regard  to  the  plaintiff's  relation  to  the  oTd 
license  is  immaterial,  for  it  is  plain  that  the 
money  received  by  the  defendant  was  not 
paid  on  account  of  the  plaintiff's  interest, 
but  on  account  of  what  the  defendant  did  in 
enabling  O'Hcam  to  obtain  the  new  11' 
censes."     ISO  Mass.  2^0,  75  N,  E.  037- 

The  plaintiff  insists  that  the  action  of 
the  police  commissioners  deprived  him  of 
property  Without  due  process  of  law.  Th« 
answer  to  this  contention  is  that  tbe  ex- 
pectation called  a  right  or  property  was  o| 
the  board's  creation,  and  therefore  subject 
to  the  limitations  which  the  bonrd  imposed, 

Tbe  plaintiff  also  insists  that  by  the  judg- 
ment of  the  supreme  judicial  court  of  Mas- 
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■aohusetts  he  has  been  deprived  of  his  prop- 
erty without  the  due  process  of  law  guar- 
anteed by  the  14th  Amendment  of  the  Con- 
stitution of  the  United  States.    This  propo- 
sition is  without  merit.    Within  the  mean- 
ing of  that  Amendment,  the  court,  by  its 
judgment,  did  not  deprive  the  plaintiff  of 
property  without  due  process  of  law.     He 
sought  a  decree  adjudging  that  he  was  en- 
titled  to  the  money  received  by  Ginzberg 
from  O'Heam.     The  court,  proceeding  en- 
tirely upon  principles  of  general  and  local 
law.  and  giving  all  parties  interested  in  the 
[178] question  an  opportunity  to  be  *heard,  decided 
that  plaintiff  had  no  right  to  that  money. 
The    decision    of   a   state    court,   involving 
nothing  more  than  the  ownership  of  prop- 
erty, with  all  parties  in  interest  before  it, 
cannot    be    regarded    by    the    unsuccessful 
party  as  a  deprivation  of  property  without 
due  process  of  law,  simply  because  its  effect 
is  to  deny  his  claim  to  own  such  property. 
If  we  were  of  opinion,  upon  this  record,  that 
the     money    received    by    Ginzberg    from 
O'Heam    really    belonged    to    Tracy, — upon 
which  question  we  express  no  opinion, — still 
it  could  not  be  affirmed  that  the  latter  had, 
within  the  meaning  of  the  Constitution,  and 
by  reason  of  the  judgment  below,  been  de- 
prived of  his  property  without  due  process 
of    law.      Under    the    opposite    view    every 
judgment  of  a  state  court  involving  merely 
the  ownership  of  property  could  be  brought 
here  for  review, — a  result  not  to  be  thought 
of.     The   14th  Amendment  did  not  impair 
the  authority  of  the  states,  by  their  judi- 
cial tribunals,  and  according  to  their  settled 
usages  and  established  modes  of  procedure, 
to  determine  finally,  for  the  parties  before 
them,  controverted  questions  as  to  the  own- 
ership of   property,  which  did   not  involve 
any  right  secured  by  the  Federal  Constitu- 
tion, or  by  any  valid  act  of  Congress,  or  by 
any  treaty.     Within   the   meaning  of  that 
Amendment,  a  deprivation  of  property  with- 
out due  process  of  law  occurs  when  it  re- 
sults from  the  arbitrary  exercise  of  power, 
inconsistent  with  "those  settled  usages  and 
modes  of  proceeding  existing  in  the  com- 
mon and  statute  law  of  England  before  the 
emigration  of  our  ancestors,  and  which  are 
shown  not  to  have  been  unsuited  to  their 
civil  and  political  condition  by*  having  been 
acted  on  by  them  after  the  settlement  of 
this  country."    Den  ex  dem.  Murray  v.  Ho- 
boken  Land  &.  Improv.  Co.  18  Ifow.  272,  16 
L.  ed.  372;   Rank  of  Columbia  v.  Okely,  4 
\^^leat.  235,  244,  4  L.  ed.  559,  661.     It  can- 
not  be  said  that  the  state  court  in  this  case, 
by  its  final  judgment,  departed  from  those 
usages  or  modes  of  proceeding. 

The  judgment  is  affirmed. 
7TO 


*HENRT  W.  UBQUHART,  u  Shirif  li] 
Lewis  County,  Waahingtoa,  Appd, 

V. 

THOMAS  BROWN. 

(See  S.  C.  Reporter^  ed.  I7»-inL) 

Habeas  corpiM-^edenl  iateifenMi  ill 
state  administxmtioB  of  criminal  kv. 
Relief  by  habeas  corpus  shoiMiil 
be  accorded  by  a  Federal  eonrt  to  ap«M 
held  in  custodiy  by  tlie  state  anthoritM  » 
der  an  order  of  eommitment  entered  kr  ft 
state  court  after  a  jniy  had  ntariH  ft 
verdict  of  *'not  guilty,  by  reason  ef  tenl- 
ty,"  although  the  prisoner  may  be  «  kH 
in  violation  of  the  Federal  Oonstitata 
since  he  should  be  left  to  his  resM^y  If 
writ  of  error  from  the  Federal  Smm 
Court  to  review  the  final  acCiOB  «  III 
highest  court  of  the  state. 

Argued  March  7,  1907.    Decided  MM  U 
1907/ 

APPEAL  from  the  Circuit  Oont  rf  tti 
United  States  for  the  Wc^cfi  1 
of  Washington  to  review  aa  order  dis 
ging,  on  habeas  corpus^  a  person  bald  ii  Hi 
custody  of  the  state  authontiea  wdmB 
order   of  commitment  entered  hj  i  i 
court  after  the  jury  had  Tetnmed  s  n 
of  not  guilty,  by  reason  of  insn^.  ^ 
versed,  with   directions  to  di^  tk  «A 
with  leave  to  apply  for  a  writ  of  ffi*  ^  I 
review  the  judgment  of  the  DupriPiQi^ 
of  the  State  of  Washlngtoa,  ■flndftt'^ 
order  of  the  trial  eonrt. 
See  same  case  below,.  139  F^  IMi 
The  facts  are  stated  In  the  i^fate 
Mr.  B.  C.  Macdonald  argnsd  U*  «  ,  , 
and,  with  Messrs.  John  D.  Atfcimn»  k  i  j 
Falknor,  and  J.  R.  Buzton,  filed  ft  Mlv  j 
appellant. 
No  connsel  for  nppelkt* 

Mr.  Justice  Hariaa  d^vend  Hi  ( 
of  the  court:  | 

This  appellee,  Brown^  was  dtaifil^^j 
superior  court  of  Lewis  ^oont^,  iMlf  J 
ton,  with  the  crime  of  mnrte">  sid  *^| 
acquitted.     The  verdict  of  tte  Jflf  r^ 
"We,  the  jury,  find  the  deft  "    '    " 
ty,  by  reason  of  insanity," 

Tlie  verdict  having  been 

ord,  an  order  was  made  whL^ 

the   court,  by   reason    of  tit 


evidence,  the  proceedings  in  tht  HM 
inor  of  the  defndanti  HM' 


the  demeanor 


Note.— On  habeas  e-rpov  In  lii  1 
courts— see  notes  tf*     ;«  Ai*  '^     * 
236;  State  ez  rsl.  i      himn 
L.RwA.  616;  Re  E       ,  IS  C  IX 
Tinslej  t.  AndersuH,  4^  L.  ^  tU  ft  J 
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te  dtiebftrge  or  going  mt  large  of  said 
bozoaa  BrowTi  would  be  and  h  considered 
f  the  court  as  manifestly  datigeroua  to  the 
eftce  and  safety  of  th&  commujiity;"  aUo^ 
lyit  he  be  commkicd  to  the  county  Jail 
mtil  th«?  further  order  of  the  court. 

In  mitkiDf;  lUts  oviler  the  court  acted  on 
be  authority  of  a  statute  of  Washington^ 
u  foUowB:  ''When  any  person  indicted  or 
bfornied  against  for  an  offense  ehall,  on 
Irial,  be  acquitted  by  reason  of  insanity,  th© 
jurjf  In  giving  their  vcrtlict  of  not  guiltyi 
ilult  atale  tlmt  it  was  given  for  BOch  cause; 
ifld  thereupon »  if  the  discharge  or  going  at 
lar^g^  of  &uch  insane  person  shall  be  eon- 
Bdertd  by  the  court  man  i  feet  ly  dangerous 
to  tlie  •peace  and  safety  of  the  eoimn unity, 
tie  court  may  order  him  to  be  committed 
to  prison,  or  may  give  htm  into  the  care 
of  hii  friends^  if  they  shall  give  bonds, 
with  surety  to  the  satisfaction  of  the  court, 
auditioned  that  ho  shaU  be  well  and  se- 
EUn*ly  kept;  otherwise  he  shall  be  dis- 
Ehaiged.**  Ballinger'a  Anno,  Codes  &  Stat- 
ues, §  mm. 

Sobsequentlyj  the  accused,  being  in  the 
totody  of  the  sheriff  under  the  above  or- 
ler,  made  an  original  application  to  the  su- 
iT«ine  court  of  Washingtoo  on  the  13th  day 
I  June,  1&05,  for  a  writ  of  habeas  corpus, 
•llftgiitg  that  he  was  unlawfully  dct^iined 
ad  imprisoncdt  in  that  the  statute  under 
fbicli  he  was  held  waa  in  violation  of  both 
he  II th  Amendment  of  the  Constitution  of 
he  United  States  and  of  the  Constitution 
f  tlie   state« 

Tlie  supreme  court  of  Washinpfton.  by 
:s  final  judjiment,  entprpd  July  1 4th.  1005, 
eld  that  the  statute  was  mnstitutional.  iind 
hit  the  order  of  the  trial  court  was  in 
trict  eonformjty  with  its  provi?*i[>Tis,  Re 
^rowa.  3fl  Wash,  IfiO,  1  L,R.A,(N.S.)  540, 
On  Am.  St.  Rep.  ^m,  SI  Pac,  552.  That 
oart  accordingly  denied  hi-?  a jjp ligation  to 
e  disdmr^ied.  The  appellee  then,  on  Jnly 
Sth,  IPa'i,  m*ide  application  to  the  circuit 
^tiTi  of  the  rnitpd  States  for  the  weat*^rn 
iRtrict  of  Wflshinjjton  for  a  writ  of  habnas 
orpya.  In  his  answer  to  this  application 
h^  sheriff,  havinjr  the  app^^Hee  in  custody, 
*ferr&d  to  the  procef^diti^s  in  the  s^  up  re  me 
Otirt  of  the  state,  and  alh^ged  that  thf*  men- 
*1  wmdJtion  or  capadty  of  the  applicant 
'■s  in  no  wise  diJTerent  or  improved  thna 
t  was  on  the  2 ad  of  December,  1904,  at  the 
^rtiebe  kiRed  hi 4  father.  That  court  ^rant- 
d  the  writt  and.  the  case  iiein^  heard*  the 
&iirt,  by  ii^  final  order,  enten^id  January 
OtJi,  1906.  di^char^ed  the  appellee  from 
llsto^Iy,  The  circuit  judge  held  that  the 
tatute,  although  ronstitutinnal,  was  not 
^perly  adminiJ^terpd  by  the  superior  court 
^  rendering  its  judgment^  and  that  the  im- 
INI  IT.  S.  U,  S.,  Book  51. 


prisonment  of  tbt  petitioner  with  sanction 
of  the  judiciary  of  the  state,  without  ar- 
raign men  t^  and  a  fair  opportunity  to  de* 
fend  himself  against  charges  lawfully  pre- 
ferred, and  to  produce  evidence  in  his  de< 
fense^  was  a  deprivation  •of  hm  liberty  by  the[lSll 
state,  without  due  process  of  lawj  and  vio- 
lated the  national  Constitution;  and  for 
that  reason  the  application  for  the  writ  of 
h&beas  corpus  was  granted.     IS9  Fed.  B4G. 

The  order  of  commitment  under  which  the 
api^ellee  was  held  was  adjudged  by  the  cir- 
cuit court  to  be  Jlle^l  and  void^  hut  thd 
judgment  was  without  prejudice  to  any  law- 
ful proceeding  to  have  the  prisoner  re- 
itrained,  if  he  should  be  adjudged  to  be  n 
dangerous  person  by  reason  of  insanity. 
From  that  judgment  the  present  appeal 
was  prosecuted. 

It  is  the  settled  doctrine  of  thia  court 
that,  although  the  circuit  courts  of  the  Unit- 
ed States »  and  the  several  justiees  and 
judges  thereof,  have  authority,  under  eacist- 
ing  statutes,  to  diseharge,  upon  habeas  cor- 
pus»  one  held  in  custody  by  state  authority 
in  violatiou  of  the  Constitution  or  of  any 
treaty  or  law  of  the  United  States^  the 
court,  justice,  or  judge  has  a  discretion  as 
to  the  time  and  mode  in  which  the  power 
so  conferred  shall  be  exerted;  and  that,  m 
view  of  the  relatians  existing,  under  our 
system  of  govern m en t,  between  the  judicial 
tribunals  of  the  Union  aod  of  the  several 
states,  a  Federal  court  or  a  Federal  judge 
will  not  ordinarily  interfere  by  habeas  cor- 
pus with  the  regular  course  of  procedure 
under  state  authority,  but  will  leave  the 
applicant  for  the  writ  of  habeas  corpus  to 
eshauflt  the  remedies  afforded  by  the  state 
for  determining  whether  he  is  illegally  re- 
!^trjiined  of  his  liberty.  After  the  highest 
court  of  the  statCi  competent  under  the 
atate  law  *to  dispose  of  the  matter ^  has  fi-[188^ 
nally  acted,  the  case  can  be  brought  to  this 
court  for  re 'examination.  The  exceptional 
cases  in  which  a  Federal  court  or  judge  may 
8ometirnea  appropriately  interfere  by  ha- 
beas corpus  in  advance  of  final  action  by  the 
author itiee  of  the  state  are  those  of  great 
urgency,  that  require  to  be  promptly  dJi- 
posed  of;  such,  for  instance,  aa  cases  ** in- 
volving the  authority  and  operations  of  the 
L^tmeral  govern  meot,  or  the  obligations  of 
this  country  to,  or  its  relations  with,  for* 
ei(^  nations*"  The  present  case  is  not  with- 
in any  of  the  exceptions  recognized  in  our 
former  decisions.  If  the  applicant  felt  that 
the  decir^ion,  upon  habeas  corpus,  in  the  su- 
preme court  of  the  state^  was  in  violation 
of  his  rights  under  the  Constitution  or  laws 
of  the  Unitf*d  StateSj  he  could  have  brought 
the  ease  by  writ  of  error  directly  from 
iS  701 
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that  court  to  this  court.t  In  Reid  t, 
Jones,  187  U.  S.  158,  47  L.  ed.  116, 
23  Sup.  Ct.  Rep.  89,  it  was  said  that 
one  convicted  for  an  alleged  Tiolation 
of  the  criminal  statutes  of  a  state,  and 
who  contended  that  he  was  held  in  viola- 
tion of  the  Constitution  of  the  United 
States,  '^uRt  ordinarily  first  take  his  case 
to  the  highest  court  of  the  state,  in  which 
the  judgment  could  be  reviewed,  and  thence 
bring  it,  if  unsuccessful  there,  to  this  court 
by  writ  of  error;  that  only  in  certain  ex- 
ceptional cases,  of  which  the  present  is  not 
one,  will  a  circuit  court  of  the  United  States, 
or  this  court,  upon  appeal  from  a  circuit 
court,  intervene  by  writ  of  habeas  corpus  in 
advance  of  the  final  action  by  the  highest 
court  of  the  state.**  So,  in  the  recent  case 
of  United  States  ex  rcl.  Drury  v.  Lewis,  200 
U.  S.  1,  50  L.  ed.  343,  26  Sup.  a.  Rep.  229, 
it  was  said  that,  in  cases  of  the  custody  by 
state  authorities  of  one  charged  with  crime, 
the  settled  and  proper  procedure  was  for 
a  circuit  court  of  the  ITnited  States  not  to 
interfere  by  habeas  corpus,  "unless  in  cases 
of  peculiar  urgency,  and  that,  instead  of 
j[  183]  discharging,  *they  will  leave  the  prisoner  to 
'  be  dealt  with  by  the  courts  of  the  state; 

that,  after  p.  final  determination  of  the  case 
by  the  state  court,  the  Federal  courts  will 
even  then  generally  leave  the  petitioner  to 
his  remedy  by  writ  of  error  from  this  court. 
The  reason  for  this  course  is  apparent.  It 
is  an  exceedingly  delicate  jurisdiction  given 
to  the  Federal  courts  by  which  a  person  un- 
der an  indictment  in  a  state  court,  and  sub- 
ject to  its  laws,  may,  by  the  decision  of  a 
single  judge  of  the  Federal  court,  upon  a 
writ  of  habeas  corpus,  be  taken  out  of  the 
custody  of  the  officers  of  the  state,  and  fi- 
nally discharged  therefrom." 

Without  now  expressing  any  opinion  as 


tEx  parte  Royall,  117  U.  S.  241,  251,  29 
L.  ed.  808,  871,  6  Sup.  Ct.  Rop.  734;  Ex 
part  Fonda,  117  U.  S.  610,  29  L.  ed.  994, 
6  Sup.  Ci.  Rep.  848;  New  York  v.  Eno,  155 
U.  S.  89,  39  L.  ed.  80.  15  Sup.  Ct.  Rep.  30; 
Re  Wood  (Wood  v.  Brush)  140  U.  S.  278, 
35  L.  ed.  .505,  11  Sup.  Ct.  Rep.  738;  Re 
Frederich,  149  U.  S.  70,  37  L.  ed.  053,  13 
Sup.  Ct.  Hep.  703;  Popke  v.  Cronan,  155  U. 
S.  100,  39  L.  ed.  84,  15  Sup.  Ct.  Rep.  34; 
Re  Chapman.  166  U.  S.  211,  39  L.  ed.  401, 
15  Sup.  Ct.  Rep.  331;  Whitten  v.  Tomlin- 
son,  160  U.  S.  231,  40  L.  ed.  406,  16  Sup. 
Ct.  Rep.  297;  Baker  v.  Grice,  169  U.  S.  284, 
42  L.  ed.  748,  18  Sup.  Ct.  Rep.  323;  Tins- 
ley  v.  Anderson,  171  U.  S.  101,  104,  43  L. 
ed.  91,  96,  18  Sup.  Ct.  Rep.  805;  Markuson 
V.  Boucher,  175  U.  S.  184,  44  L.  ed.  124,  20 
Sup.  Ct.  Rep.  76;  Minnesota  v.  Bnindage, 
180  U.  S.  499.  45  L.  ed.  639,  21  Sup.  Ct.  Rep. 
455:  Ripnins  v.  United  States,  199  U.  8. 
547.  50  L.  ed.  303,  26  Sup.  Ct.  Rep.  147; 
Re  Lincoln,  202  U.  S.  178,  50  L.  ed.  984, 
26  Sup.  Ct.  Rep.  602. 
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to  the  eonstituUonalitj  of  the  statvU  ii 
question,  or  aa  to  the  mode  in  which  it  m 
administered  in  the  state  eourt,  for  thi 
reasons  stated  the  judgment  of  the  Greok 
Court  must  be  reverted,  with  direetksi  to 
set  aside  the  order  discharging  the  appelK 
and  to  enter  an  order  denying  the  appliei- 
tion  for  a  writ  of  habeas  oorpns,  kiTim 
the  appdlee  in  the  custody  of  the  lUti, 
with  liberty  to  apply  for  a  writ  of  enwto 
review  the  above  judgment  of  the  I 
Court  of  Washington. 
It  ia  so  ordered. 


THOMAS  TINDLE  and  Wniia  K.  JackH^ 
Plffs.  in  Err., 

T. 

CLARENCE  T.  BIRKETT. 
(See  8.  a  Heporter'a  od.  18»-I8&) 

Bankruptcy— provable  deMo— diKhaqi 

1.  Claims  for  damages  arising  oit  rf 
false  and  fraudulent  repreeent&tiou  Ml- 
dug  sales  of  merehandise  might  hawlM 
proved  under  the  bankrupt  aet  of  Jily  I 
1898  (80  Stat,  at  L.  650^  662,  dnp.  Ml. 
U.  S.  Comp.  SUt.  1901,  pp.  M28,  1147).  I 
63a,  as  debts  "founded  upon  an  open  iCBSi^ 
or  upon  a  contract,  expressed  or  ifflptiii"  I 
the  sellers  had  chosen  to  waive  the  tort  iri 
take  their  places  with  the  other  cndM 
of  the  bankrupt  estate,  and  are  Utntm 
barred  by  a  discharge  in  bankmptaj. 
Bankruptcy— provable  debti    dinliHl 

2.  The  words  "while  acting  as  hi  fl- 
eer or  in  any  fiduciary  capacity,"  as  wd  k 
the  bankrupt  aet  of  July  1,  I8M,  1 17.Mki 
4,  making  an  exception  from  the  efiiiliii 
of  a  disduirge  in  bankruptcy  in  fnvrf 
debts  created  by  the  bankrupt's  "fnai,^ 
bezslement,  misappropriation,  or  Ml>r 
tion  while  acting  as  an  ofBeer  or  h  s«y  f- 
duciary  caiMLdty,"  extend  to  *fnod,  cal» 
element,  misappropriation*"  as  wd  M  ^ 
"defalcation." 

[Na  217.] 


Argued  February  28,  1907. 
26,  1M7. 


IN  ERROR  to  the  Suprens  OmbI  rf * 
SUte  of  New  York  to  nviev  a  j# 
ment  entered  pursuant  to  the  aniili' 
the  Court  of  Appeals  of  that  iUte,  uM 
reversed  a  Judgment  of  ths  Appsflifti  B^ 
vision  of  the  Supremo  OovDt,  Vowtt^ 
partment,  affirming  »  Judgnwat  sf  a  fe'' 
term  of  tliat  eourt  held  ia  aai  fv  ^ 
county  of  Erie,  in  favor  of  plaiatift  h' 


Note.— On  the  offset  of  a 
bankrupt^  on  liability  for 
note  to  Winfrse  ▼•  Jomb»  1 
202. 
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TmDi^E  r.  BiEEsrr. 


itm   to   recover  damagei  anafzif  out  of 

le    and    fraudulent    representationi    in- 

eiiig  the   fteJe  of   merchandise,  m   which 

I  df^fenda.iit  pleaded  &  discbarge  in  bank- 

Jtcy  ms  a  defence,    Affirmed* 

See  sttine  ease  below  in  Court  of  Appeals* 

J  N,  T.  2G7,  76  N.  E,  25. 

The  faetfe  are  slated  in  the  opinion. 

Ifr.  Frdnk  Gibbons  argued  the  (^use  luid 

d  a  brief  for  p]ainti:firs  in  error; 

Drawford  v.  Burke,  105  0.  S.  176,  49  L. 

147,  25  Sup.  Ct.  Rep.  9,  in  logical  effect 
an  authority  for  the  proposition  that  a 
im  for  dam  age  i  for  fraud  and  deceit  is 
t  released,  beoauae  not  provable,  unless 
has  its  origin  in  &  valid  contract. 
The  claim  in  the  Crawford  Case  was  in 

way  '"created  by  fraud,"  because  the 
bt  waa  created  by  a  valid  contract  be- 
■e  any  fraud  was  coram itted.  The  debt 
\M  of  the  kind  which  was  held  not  to  be 
kudulent  within  the  meaning  of  the  act 
1887. 
Heime<3uin  v.  dews,  111  U.  8,  076,  2S  L. 

565,  4  Sup.  Ct.  Rep,  57S. 
Fhe  qualifying  clause,  "while  acting  aa 

oMcer  or  In  any  fiduciary  capaeity,'* 
ind  in  i  IT,  sub.  4,  of  the  act,  relates  to 
i  word  "defalcation"  only,  and  not  to  any 
the  preceding  words,  "fraud,  embezzle- 
at,  miEappropnation." 
Fhe  sentence  standing  alone  would  clear* 
mean  that  the  restrictive  clause  limits 
s  word  "defalcation"  only,  and  that  any 
^t  13-eated  by  fraud  is  within  the  list  of 
septions. 

^ckenbos's  Course  of  Composition  and 
etoric,  g  137,  p.  110  j  Lockwood's  Leesona 
English ;  Hiirs  Principles  of  Rhetoric,  pp. 
f,  £63, 

Under  the  bankruptcy  act  of  1867  debts 
ated  by  fraud,  or  arising  out  of  Sduciary 
ttiona  and  in  tort  generally,  were  not 
«liargeable.  In  the  bighest  courts  of 
kUy  of  the  states,  as  well  as  in  many  of 
i  United  States  circuit  courts,  it  was  held 
it  if,  prior  to  tbe  bankruptcy,  a  judgment 
a  obtained  for  the  fraud,  then  the  fraud 
i  tort  became  merged  into  the  judgment, 
^Qtract  of  record,  and  was  released  as  a 
■tract  indebtedness, 

iVilcott  V.  Hodge,  15  Gray,  547,  77  Am. 
B.S81;  Ellifi  T,  Ham,  28  Me,  385;  CVouch 
StidJey,  6  mil,  250|  Kellogg  v.  Schuyler, 
3«iio,  73;  Blake  v.  Bigelow,  5  Ga,  437; 
aatock  y.  Grout,  17  Vt.  512  ;  He  Corastock, 
Vt.  642;  Manning  v.  Keyes,  9  R.  I.  224, 
Am,  Rep,  24&;  Re  Wiggers,  2  Biss,  71, 
I.  Ou.  No.  17,623;  Re  Book,  3  McLean, 
,  re4  Cat,  No.  1,637;  Hay  a  v.  Ford,  55 
.62. 

kiEgresa,  when  it  came  to  ptif^s  the  act 
1868,  did  BO  with  full  knowledge  of  the 
S  V.  s. 


judicial  construction  whieh  the  act  of  1867 

has  received, 

McDonald  v,  Hovey,  110  U.  S,  62S,  28  L, 
ed.  272,  4  Sup.  a.  Rep,  142;  Becbe  v.  Grif- 
fing,  14  N.  Y,  243;  Bellegarde  v.  Union  Bag 
&  Paper  Co.  90  App,  Div.  577,  m  N.  Y, 
Supp.  72. 

Under  the  act  of  1S07,  it  was  bcld  that  if 
the  creditor  cnuld  get  hig  claim  into  jndg* 
ment  between  the  time  of  the  filing  of  the 
petition  and  the  date  of  the  discharge,  then 
the  judgment  eould  not  be  discharged j  ar- 
guing, upon  the  same  theory,  that  tbe  debt 
which  existed  when  the  petition  was  filed 
was  not  discharged,  because  It  was  merged 
into  tbe  judgment  subsequently  obtained,-^ 
a  new  and  different  debt, — and  that  the 
judgment  was  not  discharged,  neither  wae 
it  provable  against  the  estate,  because  it 
did  not  exist  when  the  petition  was  filed. 

Bradford  y.  Rice,  102  Mass.  472,  3  Am, 
Rep.  483;  Hoibrook  v.  Foss,  27  Me,  441; 
Fike  V.  McDonald,  32  Me.  418,  54  Am,  Dec 
597. 

Congress  intended  to  correct  this  situa- 
tion and  had  full  knowledge  and  under* 
standing  of  this  subject. 

No  counsel  appeared  for  defendant  in  sr* 
tor. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  was  an  action  brnught  in  16P9  to  re« 
cover  damages  claimed  to  haTe  been  sus^ 
tained  in  consequence  of  specified  false  and 
fraudulent  repreBf^ntations  made  by  tbe 
firm  of  wbicb  tbe  defendant  was  survivor, 
by  reason  whereof  plaintiffs  alleged  *they[lSS] 
were  deceived  into  Boiling  goods  to  detfiiiii- 
ant's  tirm,  which  they  otherwise  would  not 
have  donC'  The  complaint  contained  three 
counts,  Slotting  up  separate  items  of  diini- 
jiges,  namely,  1349.30,  $230.83,  and  1321.73 
for  goods  sold,  and  judgment  was  demanded 
for  tbe  aggregate,  with  interest  on  each 
item. 

One  of  the  defenses  was  that  plaintiffs' 
claims  were  barred  by  a  discharge  in  bank- 
ruptcy of  defendant's  firm,  to  which  plain- 
tiffs replied  that  they  were  not  such  aa. 
could  be  discharged  ii|  bankruptcy  proceed* 
ings. 

The  New  York  court  of  appeals  held  that, 
according  to  the  rulings  of  this  court  in 
Crawford  v,  Burke,  195  U.  S,  176,  49  L.  ed. 
147,  25  Sup.  Ct.  Rep,  9,  the  alleged  indebted- 
ness to  plaintiffs  was  covered  by  the  dis- 
charge^ and  directed  plaintiffs'  complaint 
to  he  dismissed.  183  N.  Y.  267,  76  N,  E. 
25. 

This  writ  of  error  was  then  prosecuted » 
and  plaintifTs'  counsel  contends  that  their 
debts  were  not  provable  debts,  and  there- 
fore not  discharged,  and  that  Crawford  v. 
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Burke  might  well  be  modified   in   yiew   of 
certain  Ruggestions  deemed  to  be  novel. 

St>ction8  17  and  63a  of  the  bankruptcy  act 
of  1808  read  as  follows: 

*'S€C.  17.  A  discharge  in  bankruptcy  shall 
release  a  bankrupt  from  all  of  hiB  provable 
debts,  except  such  as  .  .  .  <2)  arc 
judgments  in  actions  for  frauds,  or  obtain- 
ing proi)erty  by  false  pretenses  or  false 
representations,  or  for  wilful  and  malicious 
injuries  to  the  person  or  property  of  an- 
other; .  .  .  or  (4)  were  created  by  his 
fraud,  embezzlement,  misappropriation,  or 
defalcation  while  acting  as  an  officer  or  In 
any  fiduciary  capacity. 

"Sec.  G3.  Debts  which  may  be  proved: — 

"(a)  Debts  of  the  bankrupt  may  be 
proved  and  allowed  against  his  estate  which 
are  (1)  a  fixed  liability,  as  evidenced  by  a 
judgment  or  an  instrument  in  writing,  abso- 
lutely owing  at  the  time  of  the  filing  of  the 
petition  against  him,  whether  then  payable 
or  not  .  .  .  ;  (4)  founded  upon  an  open 
account,  or  upon  a  contract  expressed  or  Im- 
[186] plied;  and  (5)  founded  *upon  provable  debts 
reduced  to  judgments  after  the  filing  of  the 
petition  and  before  the  consideration  of  the 
bankrupt's  application  for  a  discharge." 
[30  Stat,  at  L.  550,  562,  chap.  541,  U.  S. 
Comp.  Stat.  1901,  pp.  3428,  3447.] 

Counsel  admit  that  the  claims  in  question 
were  all  liquidated.  By  their  nature  and 
amount  as  well  as  by  the  form  of  the 
complaint  they  stand  upon  the  contracts 
originally  made.  Whiteside  v.  Brawley,  162 
Mass.  133,  134,  24  N.  E.  1088. 

Crawford  v.  Burke  was  an  action  in 
trover  instituted  in  the  circuit  court  of 
Co<-»k  crninty.  Illinois,  by  Burke  against 
Crawford  and  Valentine,  plaintiffs  in  error, 
to  recover  damages  for  the  wilful  and 
fraudulent  conversion  of  the  interests  of  the 
plaint  itT  in  certain  shares  of  stock.  There 
were  ten  counts  in  the  declaration,  five 
charging  fraudulent  conversion  of  that 
stock,  and  five,  the  obtaining  of  money  from 
plaint ilT  in  the  way  of  margins  by  means  of 
false  and  fraudulent  representations.  De- 
fendants pleaded  their  discharge  in  bank- 
ruptcy, but  were  found  guilty  on  all  the 
counts,  and  judgment  wns  cntercnl  against 
them,  which  was  aflirmcd  by  the  appellate 
court  and  by  the  supreme  court  of  Illinois. 
This  court  held  that  plaintiff's  claim  was 
"provable  under  the  bankruptcy  act,"  that 
is,  was  "susceptible  of  being  proved,"  and 
that  it  might  have  1>een  proved  under  §  63a 
as  "founded  upon  an  open  account  or  upon 
a  contract  express  or  implied,"  if  plaintiff 
hn<l  chosen  to  waive  the  tort  and  take  his 
plac«»  with  the  other  cnniitors  of  the  estate. 
And  that  the  words,  in  the  fourth  sub- 
division of  ^  17,  "while  acting  as  an  officer, 
or  in  any  fiduciary  capacity,"  extended  to  ' 
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"fraud,  embealemait,  mfaapprapiktV  m 
well  as  "defalcation.'* 

That  case  completely  detenniMi  tth^  m 
the  New  York  Court  of  Appeals  evMl^ 
held. 

Judgment  aflSrmed. 


*DAVIDSON     STEAMSHIP    COBIPiSTJll 
Plff.  in  Err., 

V. 

UNITED  STATES  OF  ABfERICA. 

(See  S.  C.  Reporter's  ed.  187-INl) 

Collision — ^with    gOTmmeBt    lirrttwilw 
negligence. 

1.  A  captain  enga^  in  nangstiag  tki 
waters  of  Lake  Supenor  cannot,  as  a  m^ 
ter  of  law,  be  said  to  be  free  from  iinH|ii 
in  colliding  with  an  uncompleted  citeiMi 
of  a  government  breakwater  in  ai  infa* 
tant  harbor  in  that  lake,  where  he  had  ttl 
means  of  ascertaining  the  eoaditioBS,  wUA, 
if  known,  would  have  prevented  the  c4- 
Hsion. 

Appeal— review  of  facta. 

2.  The  determination  of  the  Joy,  » 
proved  by  the  trial  court  and  by  tiii  «• 
cuit  court  of  appeals,  respecting  the  i^ 
gence  of  the  captain  of  a  steamer  ii  tm- 
ning  into  and  injuring  an  uneompkCii  tf* 
tension  of  a  government  breakwatv  ii  i 
harbor,  and  respecting  the  emtribatoiy  m* 
ligence  of  the  government,  cannot  te  ^ 
turbed  by  the  FedenU  Suprene  OnrtV 
there  is  any  evidence  upon  which  it  «i  ^ 
rested. 

[No.  280.] 


Decided  Mink  « 


Argued  Majrch  1,  1007. 
1007. 


IN  ERROR  to  the  United  StatM 
Court  of  Appeals  for  the  Vi^Ot 
cuit  to  review  a  judgment  which  aflraii* 
judgment  of  the  Circuit  Court  ffsr  III  tt>' 
trict  of  Minnesota  in  faTor  of  tki  UiM 
States  in  an  action  to  recover  for  ^4'^ 
to  a  government  breakwater,  tSkafi  ii 
have  been  occasioned  by  the  ncfli|Mtta 
the  captain  of  a  steamer.      Afllraoi 

See  same  case  below,  7S  G.  GL  A  A  ^ 
Fed.  315. 

The  fncts  are  sUted  in  the  Ujiiiiii 

Messrs.  Charlea  S.  Krcaur  and  Wmam^ 
Kelley  argued  the  cause  and  ttid  a  MC 
plaintiff  in  error: 

A  misleading  U|^t  ia  u  hwl  M  M  V* 
at  all. 

The  Excebior,  SO  Fed.  M;  OmtfMf^ 
Brandy  wine  Granite  Go.  No.  6*  M  Mj 
The  Scotia  (Seara  t.  The  Seolia)  M  W 


Note.— On  the  lUUlity  for  i  , 
by  attempted  exerdee  of  ri^rta  of  i 
tion—see  note  to  GroniestoM  Wat« 
Power  &  light  Go.  ▼.  SpngM,  •>  ^^ 
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Datidsoh  Stsamsbif  Co,  v*  TJhitbd  States. 


189,  190 


D«SO  L.  ed.  8SS;  Tbe  Gonoha,  24  Fed.  758; 
otter  r.  Merchants'  &  M.  Transp.  Co,  134 
^  9&4;  The  Frank  Mo0&t,  S  FHpp.  201, 
ai  Ci8,  No.  5,060;  Casement  v.  Brown,  148 
:.S,fll5,37L.  ed,  582,13  Sup,  a.  Rep,  m% 
The  govenunent  ahould  hare  used  a  red 
l^t  to  mftrk  tbje  end  of  the  new  construe- 

H&rriion  v.  Hnghes,  110  Fed.  545;  United 
titei  r.  CharJes  G.  Dunn  Co.  124  Fed,  705. 

AAAtstant  to  the  Attorney  General  Fnrdy 
rgned  the  cauae  and  fiJed  a  brief  for  de- 
odaat  in  error: 

Cue  it  be  said  that  Captain  MeAvoj  took 
bw  priicautions  against  accidetit  which  a 
iffful  and  prudent  mariner  would  have 
ikga  under  similar  clrcuindtancee  T 

Kitro-gijcerine  Case  {Parrott  v.  Wells)  15 
UM  524,  53G,  21  L.  ed.  206,  211 ;  Baltimore 
t  E  E.  Co.  V.  Jones,  95  U.  S.  430,  441,  U 
*ed.  50e,  507;  Grand  Trunk  R.  Co,  v.  Ives, 
U  U.  S.  408,  417,  36  h.  ed.  485,  4S9,  12  Sup. 
^.  Eep.  679;  Culbertson  v.  The  Souiheni 
feik,  18  How.  S84,  587,  15  L,  ed.  493,  495. 

When  Captain  MoAvoy  presumed  to  act  in 
A«  capacity  of  a  harbor  pilot  in  entering 
^  port  of  Two  Harbors  the  law  iro posed 
pun  him  the  dutj  of  bemg  acquainted  and 
imiliar  with  all  the  dangers  that  were  per^ 
*aently  erected  or  in  process  of  cotistruc- 
OQ  at  the  mi  out  h  of  sucb  harbor, 
Atlee  V.  Northwestern  Union  Packet  Co. 

WnU.  38&,  306,  22  L.  ed.  619,  02L 
l*be  master,  John  McAvoy,  was  acting  aa 
e  pilot  of  his  veme]  on  the  night  in  cjues- 
>tii  and,  for  aught  that  appears  from  thii 
i?ord,  always  had  acted  as  the  pilot  of  the 
tenandoah.  It  wilt  be  presumed,  in  thd 
'Bence  of  any  proof  to  the  contrary,  that 

was  duly  licensed  by  the  governtnent  to 
t  in  such  dual  capacity-  to  wit,  as  a  mas- 
f  usd  as  a  first-class  pilot. 
Batlcr  V,  Boston  &  S.  S.  S.  Co.  130  U.  S. 
7,  654,  32  L.  ed.  1017,  1023,  9  Sup.  Ct.  Hep. 
2:  Re  Meyer,  74  Fed.  801. 
Where  contributory  negligence  is  alleged 
'  the  defendant  such  question  is  to  be  de- 
rroined  by   the  juryj   unless   no   recovery 
uld  be  had  uj>on  any  view  of  the  case. 
New  York  C.  &  H,  R.  R.  Co.  v.  FralofT, 
0  U.  S.  24,  31,  25  L.  ed.  5:il.  535;  Kane  v. 
:>rthern  C  R.  Co.  128  U.  S.  91,  TM,  rtS  L. 
-  S39,  341,  9  Sup.  Ct.  Rep.  16;  Dunlap  v. 
^rtheaetem  R  Co.   130  U.  S,  64S,  052,  32 

€d.  1058,  1059,  9  Sup.  Ct.  Rep.  647;  Rich* 
E>nd  &  D,  R.  Co.  V.  Powers,  149  U.  S.  43, 
»  47,  37  L.  ed.  642-644,  i:^  Sup.  Ct,  Rep, 
8;  Alaska  S.  S.  Co.  v.  Collins,  62  C  C  A. 
&,  127  Fed.  940;  Chicago  G.  W.  R.  Co.  v. 
ioe,  38  C.  C.  A,  239,  97  Fed.  42S. 

•Mr,  Justice  Brewer  delivered  the  opinion 
the  court: 
On  April  1,  1002,  the  United  States  com* 

^  n,  s. 


raenced  this  action  in  the  circuit  court  of 
the  United  States  for  the  district  of  Minne- 
sota to  recover  for  injuries  charged  to  havo 
been  done  through  the  negligence  of  tht 
Davidson  Steamship  Company  to  a  govern- 
ment  breakwater  at  Two  Harbors^  Lake  Su* 
perior.  The  defendant  answered,  denying 
the  negligenee,  and  alleging  that  the  re- 
sult was  dufi  to  the  negligence  of  the  govern- 
ment, the  plaintiff  Ko  queation  was  made 
as  to  the  amount  of  the  injury.  Trial  was 
had  before  a  jury,  which  returned  a  ver* 
diet  for  the  government.  Judgment  there- 
on was  entered  by  the  circuit  court.  Thii 
judgment  was  affirmed  by  the  circuit  court 
of  appeals  for  the  eighth  circuit  (73  C.  C, 
A.  425),  and  from  that  court  brought  here 
on  writ  of  error. 

In  a  general  way,  the  facts  are  that  on 
the  night  of  July  24,  1901^  the  steamer 
Shenatidoah,  the  property  of  the  steamship 
company,  ran  into  the  government  break* 
water  at  Two  Harbors,  Minnesota,  Agate 
bayt  Lake  Superior,  is  the  harbor  of  the 
village  of  Two  Harbors,  and  is  an  open 
bay^  across  the  mouth  of  which  there  at^ 
breakwaters  extending  from  either  shore, 
running  in  an  easterly  and  westerly  direc- 
tion, and  leaving  an  open  space  as  an  en-^ 
trance  to  the  iron  ore  and  other  docks  in  the 
bay.  The  breakwater  extending  from  the 
easterly  side  had  been  constructed  for  a 
number  of  years,  extending  into  the  hay  for 
a  distance  of  aboui  750  feet^  and  its  outer 
end  indicated  in  the  night  time  by  a  fixed, 
large  red  light,  15  or  20  feet  Mgb.  In  1899 
the  government  projected  an  extension  of 
this  breakwater  of  about  300  feet  in  lengthj 
and  at  an  angle  of  45  degrees  from  the  orig- 
inal breakwater.  At  the  time  of  the  in* 
jury  this  extension,  composed  of  wooden 
cribs  filled  with  stone,  had  been  carried  to 
its  full  length,  bnt  not  built  up  to  its  in- 
tended height,  and,  in  faet,  rising  only  a  few 
inches  above  the  surfatje  of  the  water.  On 
the  extreme  outward  end  of  the  new  ex- 
tension  was  a  mast  or  pnle  about  12  feet 
•high,  and  on  it  was  hung  an  ordinary [1901 
white  light  or  lantern.  The  original  fixed 
red  light  on  the  old  breakwater  had  been 
moved  back  some  30  feet,  in  order  that  the 
new^  work  could  be  properly  joined  to  the 
old. 

On  the  evening  named  the  Shenandoah 
loaded  a  cargo  of  iron  ore  at  Superior,  Wis- 
consin, and  proceeded  to  Two  Harbors, to  take 
in  tow  a  barge  that  was  being  loaded  there. 
When  the  vessel  left  Superior  the  night  was 
dark  and  stormy  and  the  sky  covered  with 
cloudy,  with  a  heavy  wind  blowing  from 
the  northeast,  making  a  high  sea.  Arriving 
off  Two  Harbors  at  about  11  o'clock,  the 
steanier  headed  for  the  entrance,  intending 
to   enter  port,  as  she  had   formerly  done. 
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jlosfi  to  the  easterly  breakwater.  \^nieii 
she  had  approached  within  about  200  feet 
the  surf  was  seen  breaking  over  the  exten- 
sion of  the  breakwater.  Her  engines  were 
promptly  stopped  and  reversed,  but,  not- 
withstanding this,  she  struck  this  extension 
about  125  feet  from  the  fixed  red  light, 
and  did  considerable  damage  to  it,  but  with- 
out injury  to  herself.  The  port  of  Two 
Harbors  is  on  the  north  side  of  Lake  Su- 
perior, about  27  miles  from  Duluth,  and  one 
of  the  most  important  iron  ore  loading 
points  on  the  Great  Lakes. 

Now.  whether  the  injury  was  the  result 
of  negligence,  and  which  party  was  guilty 
of  nei^ligcnce,  are  questions  of  fact  prop- 
erly determinable  by  a  jury.  These  ques- 
tions arc  the  only  ones  discussed  by  counsel 
for  the  steamship  company,  and  therefore 
to  them  alone  we  direct  our  attention.  It 
is  true  in  the  assignment  of  errors  some 
other  matters  are  named,  but  they  are  not 
called  to  our  attention  in  brief  or  argument, 
and  an  examination  of  them  shows  that 
very  properly  counsel  for  the  steamship 
company  considered  them  not  sufficiently 
important  to  justify  any  discussion. 

It  is  well,  Ik? fore  noticing  the  testimony, 
to  consider  the  extent  to  which  our  inquiry 
may  properly  go.  The  settled  nlle  is.  that 
whore  neglicrence  is  a  mere  question  of  fact, 
and  nothinpr  appears  which  is  negligence 
[101] per  8€f  the  determination  *of  the  question  is 
peculiarly  the  province  of  a  jury,  and  its 
conclusions  will  not  be  disturbed  unless  it 
is  entirely  clear  that  they  were  erroneous. 
Courts  do  i7ot  approach  the  question  as 
an  oriprinal  one,  and  consider  whether,  in 
their  judgment,  the  testimony  does  or  does 
not  prove  nof^ligonce,  but  accept  the  deter- 
mination of  the  jury,  if  there  is  any  evi- 
dence upon  which  it  can  be  rested.  This 
is  the  general  rule  in  respect  to  all  mere 
questions  of  fact.  Authorities  in  this  court, 
IS  well  as  in  others,  are  abundant  and 
clear  on  this  point.  It  is  sufficient  to  re- 
fer to  one  or  two. 

Sioux  City  &,  P.  R.  Co.  v.  Stout,  17  Wall. 
057,  21  L.  ed.  745,  was  an  action  to  recover 
damages  in  behalf  of  a  boy,  six  years  of 
age,  for  injuries  sustained  U{)on  a  turn- 
table belonging  to  the  railroad  company. 
This  turntable  was  in  an  open  space,  about 
SO  rods  from  the  company's  depot,  in  a  vil- 
lage of  from  100  to  150  persons.  The  rail- 
road ground  was  not  inclosed  or  visibly 
separated  from  the  adjoining  property,  and 
was  al)Out  three  quarters  of  a  mile  dis- 
tant from  the  house  of  the  child's  parents. 
The  boy,  with  two  older  boys,  went  to  the 
turntable  and  commenced  playing  on  it.  It 
wa«*  not  attended  or  guarded  by  any  serv- 
ant of  the  company.  It  was  not  fastened  or 
locked,  and  revolved  easily  on  its  axis. 
766 


While  so  playing  he  was  injured.  T 
found  the  company  guilty  of  ncgligei 
affirming  the  judgment  thii  propotit 
stated  (664,  L.  ed.  749) : 

"It  is  this  class  of  cases  and  the 
to  it  that  the  law  commits  to  the 
of  a  jury.  Twelve  men  of  the  avt 
the  community,  comprising  men  oi 
tion  and  men  of  little  education, 
learning  and  men  whose  learning 
only  in  what  they  have  themeeh 
and  heard, — ^the  merchant,  the  n 
the  farmer,  the  labol-er,— these  sit  t 
consult,  apply  their  separate  ezpeii 
the  affairs  of  life  to  the  facts  proi 
draw  a  unanimous  conclusion.  This 
judgment  thus  given  it  is  the  grei 
of  the  law  to  obtain.  It  is  assnm 
twelve  men  know  more  of  the  comi 
fairs  of  life  than  does  one  man.  th 
*can  draw  wiser  and  aafer  eoneliuloi 
admitted  facts  thus  oeeurring  thai 
single  judge." 

In  New  York  C.  ft  H.  R.  R.  Co.  ▼. 
100  U.  S.  24,  31,  25  L.  ed.  531,  534,  M 
tion  was  as  to  the  value  of  propi 
which  the  company  was  responsiUi 
taining  a  judgment  against  it,  we  i 

"If  the  jury  acted  upon  a  gross  I 
of   facts,  or  were  governed  by  mi 
proper  influence  or  bias,  the  remsd] 
for  rested  with  the  court  below,  « 
general  power  to  set  aside  the  vndJ 
that   court,  finding  that  the  ven 
abundantly  sustained  by  the  eviA 
that  there  was  no  ground  to  sop 
the  jury  had  not  perfonned  their 
partially  and  justly,  refused  to  tf 
verdict,  and  overruled  a  raotkv 
trial.    Whether  its  action  in  tha^ 
was  erroneous  or  not.  our  power ' 
by  the  Constitution  to  the  detei 
the  questions  of  law  arising  w 
ord.    Our  authority  does  not 
re -examination   of   facts   whid 
tried  by  the  jury  under  insf 
rectly  defining  the  legal  righ 
Parsons  t.  Bedford,  3  Pet.  440 
Barreda  v.  Silsbee;,  21  How. 
93;  Mercantile  Mut.  Ins.  On. 
Wall.  249,  21  L.  ed.  83S." 

In  Dunlap  ▼.  Northeast* 
U.  S.  649..  652,  32  L.  ed.  10 
Ct.  Rep.  647,  648,  this  was 

"The  circuit  court  erred  fa 
the  question  of  contribnto 
the  jury,  as  the    ooneloalf 
low,  as  matter  of  law,  f 
could  be  had  upon  any  < 
be  properly  taken  of  the 
tended  to  establish.     Ka' 
R.  Co.   128  U.  S.  01,  82 
Ct.  Rep.  16;    Jones  t.  7 
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G.  R.  Co.  ns  U,  y,  443,  32  L.  «i.  47%  » 
tp.  Ct.  Hep.  118/* 

la  Eiebmond  &  D.  R.  Co.  w.  Powers,  149 
8.  43,  45,  37  L,  ed.  642,  043,  13  Sup. 
»  R^p.  748j  740J  tlie  jury  having  found  the 
ilroftd  i^mpauy  g^ltj  of  negHgence,  we 
itaiaed  the  rerdict  and  judgment^  raying: 
'It  is  well  titled  that  where  there  is 
icertninty  as  to  the  existence  of  either 
^igence  or  contributory  negligence,  the 
sedtion  i«  not  one  of  law,  but  of  fact,  and 
&  Im  settled  by  &  *jui7i  and  thU,  whether 
liB  uncertainty  arises  from  a  conflict  in 
be  testimony,  or  because  the  facts,  being 
ladiBputed,  fair-minded  men  will  honestly 
Imw  different  conclusion  a  from  them. 
Suni  City  &  P.  R>  Co.  v.  Stout,  supra  ^ 
ffiihington  &  G.  R.  Co,  t.  MeDade,  135  U. 
im,  34  L.  ed.  235,  10  Sup.  Ct,  Rep.  1044  j 
DcliwaTe,  L.  &  W.  R,  Co.  v.  Converse,  139 
D.  S.  469,  35  L.  ed.  213,  11  Sup.  Ct.  Rep. 
MB," 

Fmm  these  authorities,  and  many  too  re 
&f  t  kindred  nature  could  be  cited,  it  i^ 
olivi^us  that  the  question  for  us  to  consider 
i»  whether  there  was  testimony  from  which 
the  jury  might  rightfully  find  the  defendant 
pilty  of  negligenee.  It  appears  that  the 
aptain  of  the  at  earn  ship  had  i:>een  for  many 
yH,ra  on  the  lakes,  and  that  he  was  acting 
w  pilot  of  the  ship  at  the  time  of  the  col- 
IMon.  The  harbor  was  one  of  great  Im- 
portance, although  he  had  not  been  in  it 
for  over  a  year*  He  knew  that  harbor  im- 
pf^Temente  on  the  Great  Lakes  were  be- 
Sb^  made  by  the  government^  that  informa- 
tion of  the  condition  of  those  improvementa 
WM  given  from  time  to  time  by  circulars 
from  the  Departments,  and  still  made  no 
sffotta  to  ascertain  the  then  conrlition  of 
'^e  harbor,  the  only  chart  he  bad  being  an 
*^^  me.  In  addition  to  the  fact  that  ho 
■Hew  w!iere  information  could  be  obtained, 
%ht  have  ai^sumed  that  he  would  be  likely 
^  be  ient  to  any  one  of  the  many  impor- 
^t  harborB.  and  ought  to  have  prepared 
'^sclf  therefor,  there  was  testimony  that 
^^ial  circulars  and  notices  were  mailed 
him  at  his  postofTice  address,  although  he 
*^_te»  that  be  failed  to  receive  them,  and 
^ed  upon  the  knowledge  which  he  had 
*tn  his  visit  of  more  than  a  year  thereto- 
"^,  and  upon  wliat  be  should  find  as  he 
t«red  the  harbor.  Now  there  is  an  ob- 
^tion  on  all  peraons  to  take  the  care 
^iebj  under  ordinary  circumatancea  of  the 
^%  a  reasonable  and  prudent  man  would 
ke,  and  the  omission  of  that  care  const! - 
tea  negligence*  It  was  said  by  Mr,  Jus- 
^  McLean,  delivering  the  opinion  in  Cul- 
it*lon  V.  The  Southern  Belle,  IS  How.  584, 
7,  15  L.  ed.  493,  495: 
"When  a  oteamer  is  about  to  enter  a  har- 
>r  great  caution  is  required.  There  being 
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no  uaage  as  to  an  open  way,  the  *  vigilance  [194^ 
ifi  thrown  upon  the  eutering  veaseL    Ordi- 
nary care,  under  such  circmmstaDcei,  will 
not  excuse    a    steamer   for  a  wrong  done," 

In  Atlee  v^  Northwestern  Union  Packet 
Co,  21  Wail.  389,  396,  22  L.  ed.  519,  621, 
Mr.  Justice  Miller,  commenting  on  the  duty 
of  a  pilot  of  m  river  steamer,  makes  these 
obserrations  t 

'Sut  the  pilot  of  a  river  steamer^  like 
the  harbor  pilot,  is  selected  for  his  personal 
knowledge  of  the  topography  through  which 
he  steers  his  vessel.  In  the  long  course  of 
a  thousand  miles  in  one  of  these  rivers^  he 
must  be  familiar  with  the  appearance  of 
the  shore  on  each  side  of  the  river  as  ha 
goes  along.  Its  banks,  towns,  its  landings, 
its  houses  and  trees,  and  its  openings  be- 
tween trees,  are  all  landmarks  by  whieh  he 
steers  his  vesseL  The  compass  is  of  lit- 
tle use  to  him.  He  must  know  where  the 
navigable  channel  is,  in  its  relation  to  all 
these  external  objects,  especially  in  the 
night.  He  must  also  be  familiar  with  all 
dangers  that  are  permanently  located  in 
the  course  of  the  river,  as  sand  t>ars,  snags, 
sunken  rocks  or  treesj  or  abandoned  ves- 
sels or  barges.  All  this  he  must  know  and 
remember  and  avoid.  To  do  this  he  must 
be  constantly  informed  of  changes  in  the 
current  of  the  river,  of  sand  bars  newly 
made,  of  logs,  or  snags,  or  other  objects  new- 
ly presented,  against  which  his  vessel  might  ^_ 
be  injured.  In  the  active  life  and  changes  ^H 
made  by  the  hand  of  man  or  the  action  of  ^" 
the  elements  in  the  patn  of  his  vessel,  a 
year's  absence  from  the  scene  impairs  hie 
capacity,  his  skilled  knowledge,  Tery  leri- 
ously  in  the  course  of  a  long  voyage.** 

It  would  not  be  strange  if  the  jury  found 
that  a  captain  engaged  in  the  navigation  of 
the  waters  of  Lake  Superior  was  guilty  of 
negligence  in  not  keeping  himself  informed 
of  changes  going  on  from  time  to  time  in 
the  different  harbors  which  he  was  likely 
to  he  called  upon  to  visit.  His  very  want 
of  knowledge^  when  he  had  the  means  of 
ascertaining  the  facts,  could  properly  be  re- 
garded  as  negligence.  Clearly,  it  could  not 
be  held  as  matter  of  law  not  to  he  so. 

It  is  true  he  was  apparently  misled  by 
the  lights  on  the  ■breakwater,  and  we  do [105) 
not  mean  to  intimate  that  there  was  no  evi- 
dence from  which  the  jury  would  have  been 
warranted  in  finding  that  the  government 
was  guilty  of  negligence  in  the  way  in 
which  it  left  those  lights.  But  no  omission 
or  negligence  on  the  part  of  the  government 
avoids  the  fact  that  there  was  testimony 
from  which  the  jury  was  justified  in  find- 
ing the  captain  guilty  of  negligence,  and  for 
that  negligence  the  steamship  company  was 
responsible.  The  jury  might  have  thought 
that   if  be  had   kept  himself  properly  in- 
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formed  in  reference  to  the  condition  of  that 
as  of  other  important  harbors  he  would  not 
have  been  misled  by  the  condition  of  the 
lights.  At  any  rate,  the  verdict  of  the 
jury  was  against  the  contention  of  contrib- 
utory negligence  on  the  part  of  the  govern- 
ment, and  the  jury  was  the  tribunal  to 
determine  this^  as  well  as  the  question  of 
negligence.  We  could  not  set  aside  the 
verdict  of  the  jury,  approved  as  it  was  by 
the  trial  court  and  the  court  of  appeals, 
without  ourselves  exercising  the  function 
of  triers  of  fact,  when,  under  the  law,  such 
questions  are  committed  to  the  determina- 
tion of  a  jury.  / 
The  judgment  is  affirmed. 


EDWARD  H.  LOVE,  Plff.  in  Err., 

v. 

ANNIE  FTiAHTVE  and  Andrew  J.  Lansing. 

(See  S.  G.  Reporter's  ed.  195-202.) 

Public  lands— control  of  Land  Department. 

1.  Findings  of  the  Secretary  of  the  In- 
terior to  the  effect  that  a  designated  party 
to  a  controversy  in  the  Land  Department 
had  the  right  to  enter  the  land  as  a  home- 
stead does  not  prevent  such  Department,  if 
patent  has  not  issued,  from  instituting  fur- 
ther inquiry,  and,  upon  such  inquiry,  final- 
ly awarding  the  land  to  the  party  held  to 
have  a  better  right. 

Public  lands — ^homestead — sale  before  patent 
as  abandonment. 

2.  A  sale  of  a  homestead  claim  before 
patent  has  issued,  although  void,  may  be 
treated  by  the  Land  Department  as  a  re- 
linquishment or  abandonment  by  the  seller 
of  his  homestead  application  and  entry. 

[No.  236.] 

Submitted  March  8,  1907.      Decided  March 
25,  1907. 

IN  ERROR  to  the  Supreme  Ck>urt  of  the 
State  of  Montana  to  review  a  judgment 
which  affirmed  a  judgment  of  the  District 
Court  of  Missoula  County,  in  that  state, 
sustaining  a  demurrer  to  the  complaint  in 
a  suit  to  have  the  holder  of  the  legal  title 
to  real  property  adjudged  to  hold  it  in 
trust.    Affirmed. 

See  same  case   below,  33  Mont.  348,  83 
Pac.  882. 

Statement  by  Mr.  Justice  Brewer: 
ri96»]     •On  December  3,  1000,   Edward  IL   Love 
I  commenced   this  suit  in  the  district  court 

of  Missoula  county,  Montana,  to  have  Annie 
Flahive.  the  holder  of  the  legal  title  to  a 
specified  tract  in  that  county,  adjudged  to 
hold  it  in  trust  for  him.  A  demurrer  to  the 
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complaint   was   sustained  by  tlw    dk^^ 
court,  and,    no    amendment    being  a4^ 
judgment  was  entered  for  the  defeadft^ 
This  judgment  was  affirmed  by  the  nipfcai 
court  of  the  state   (33  Mont.  348,  89  Ak 
882),  from  which  court  tbe  caae  was  btmgH 
hcfre  on  writ  of  error. 

The  facts,  as  stated  in  tbe  eomplalitiri 
attached  czhibiU,  are  tb^t  plaintiff,  witttki 
purpose  of.  entering  tbe  land  as  a  hoMMhi^ 
and  being  qualified  therefor,  in  May,  Mt 
settled  upon,  occupied,  and  fenced  tb  » 
tire  tract,  with  the  exception  of  tbe  Mrtk 
20  acres  thereof.  In  addition  to  a  eodif- 
versy  in  the  Land  Department  with  tki 
Northern  Pacific  Railroad  Company,  wliA 
claimed  the  land  under  its  grant,  bnt  whM 
claim  was  finally  rejected,  be  bad  a  cwM 
in  the  Land  Department  witb  Micbad  IW 
hive,  who  was  also  seeking  to  enter  tki 
land,  which,  after  several  bearingi  Wm 
the  local  land  officers,  witb  appeals  to  vd 
decisions  by  the  Commissioner  of  tk  te 
eral  Land  Office  and  tbe  Secretary  if  tki 
Interior,  resulted  in  a  final  decision  spiMk 
him  and  an  award  of  tbe  land  to  tk  li- 
fendant  Annie  Flahive,  tbe  widow  <l  Ifr 
chael  FUhive,  who  bad  died  peBdlagttspn* 
ceedings.  In  pursuance  of  tbat  awsid  • 
patent  was  issued  to  ber  In  DeeswbM;  IMl 

Mr.  Thomas  C.  Bacb  snbmlttod  ths  mm 
for  plaintiff  in  error.  Mr.  Cbaries  SiaHi 
Pew  was  on  the  brief: 

The  Land  Department  bad  BO  nthftOf 
to  make  any  findings  with  wifninnfli  ts  111 
alleged  sale. 

Noble  ▼.  Union  Riycr  Logging  B.  Ob.  Ml 
U.  S.  176,  37  L.  ed.  127,  IS  Sop.  a  ^ 
271. 

The  authority  to  pan  upon  t|ritti 
claimed  to  exist  between  parties  li  itM 
in  the  courts,  and  no  attempted  mmft 
tion  of  that  authority  by  a  special  trtari 
can  in  any  degree  affect  tbe  Jiuisdietiwit 
the  courts  in  sucb  oontroverslaa. 

Garland  v.  Wynn,  20  How.  6, 15  L.  si.  Ml 
Monroe  Cattle  Go.  t.  Beeker,  147  U.  &  4 
57,  37  L.  ed.  72,  n,  IS  Snp.  OL  BipL  flll 
Turner  t.  Sawyer,  160  U.  &  S87,  ST  L  d 
1191,  14  Sup.  Ct.  Rep.  192. 

The  local  officers  could  not  taki  HQf  l» 
timony  bearing  upon  tbe  questioM  i  M 
which  had  already  been  repented^  aflMl 
and  had  become  flnaL 

McDonald  t.  Hartmau,  19  Laad  Disl  I 

No   conclusion  made  at  tbe 
hearing   could   in   any    manasr 
rights  of  Love,  since  tbe  faeta 
vital  bad  all  been  finally    '    "  "  li  lb  I 
favor. 

McDonald  t.  Har        i,  snpn 

Where  particular  ooi  tmcta 
by  statute,  and*  if  ait  i^Ud.  an.  li  I 

9H«M 


.^ 


M. 


Love  t.  PIahite. 


let 


ft  terme^  declared  **utterly  null  and  void/* 
sb  contracts  will  not  be  enforced, 
^XbhB  T.  ConeoIidAted  Gaa  Co.  130  U.  B. 
},  32  H  ed.  979,  S  Sup.  Ct.  Rep,  553j  Miller 
Amman,  145  U.  8.  421,  30  L,  ed.  769,  12 
p,  Ct.  Rep.  884;   Quinby  v.  Conlan,   104 

S.  420,  ^  L.  ed.  8O0j  Hartman  v,  Bntter- 
Id  Lumber  Co,  199  U,  S,  337,  50  L.  ed.  219, 

Sup,  Ct.  Rep.  03. 

4  ToJd  iak  is  ineflectiial  for  an^  purpose. 
Dung  ¥.  Parker,  52  H.  Y,  404. 
Being  null  and  void  when  attempted,  It 
U  forever  remain  so, 

ABdersoo  v,  Carkins,  136  U,  S.  483,  34  L. 
.  272,  10  Sup.  Ct.  Rep,  905. 
Er^  a  sale  by  Love  (or  attempted  sale) 

bis  own  land  would  not  have  been  evl- 
aee  of  an  intention  to  abandon,  to  saj 
tiling  of  It  being  a  complete  abandon- 
;nt 

McLeran  T.  Benton,  43  Cal,  476 1  Eicbard- 
(I  V.  McNultj,  24  Cal  339;  Morse  r,  Gran- 
County,  19  Mont.  452,  4S  Pac,  745. 
Even  supposing  tbe  alleged  sale  was  evi- 
uee  of  an  intention  to  abandon,  the  ree- 
i  shows  that  Love  never  did  actually 
re  the  premises.  The  intent  and  act 
1st  concur  or  there  Is  no  abandonment. 
Smith  y,  CusMng,  41  CaL  97  j  Stephens 
MansiJeld,  11  CaL  306;  Judson  v,  ;MaUoy, 

CaL  310;  Utt  v,  Frey,  100  Cal,  392,  39 
E-.  mil  Hickman  v.  Link,  110  Mo.  123,  22 
W.  472. 
(Inhere  two  parties  claim  tbe  same  tract 

land  upon  tbe  public  domain,  the  with- 
LT^al  of  one  of  them  instantly  inures  to 
^  benefit  of  tbe  other,  to  the  exclusion  of 
rd  partiei, 

Stone  V.  C-owIea,  13  Land  Dec*  192;  Me- 
wan  v.  McCann,  15  Land  Dec.  542;  Moss 
Dowman,  176  U.  S,  410,  417,  44  L.  ed. 
',  528,  20  Sup.  Ct.  Rl-p-  429, 
The  only  way  Flahive  could  acquire  a 
bt  to  the  land  was  by  scttlemeut  and 
prove  ment.  He  could  not  acquire  any 
ht^  by  purchase  which  w^ouhl  be  pood  a3 
mst  the  actual  settlement  and  improve- 
ctt  of  Love. 

lonmlea  v,  French,  104  U.  S.  344,  41  L.  ed. 
,  17  Sup.  Ct,  Rpp.  102;  Quinby  v.  CorilaOt 

U.  8,  425,  26  L.  ed.  802, 
.nd  the  land  being  in  the  possession  of 
e  and  under  improvement  by  bim,  Fla- 
;  oould  not  initiate  a  settlement. 
:oflmer  v,  Wallace,  97  IT.  S.  579.  24  L.  ed. 

[essrs.  S.  M.  Stock  singer  and  George  C. 
rd  submitted  tlip  cause  fnr  (irfondiintfl 
!rror,  Messrs.  Elmer  ^.  Heri^hey  and 
Kjy  &  Woody  were  on  the  brief: 
)  entitle  a  party  to  relief  in  equity 
nst  a  patent  of  the  govern  iTnents  he  must 
r  m  better  right  to  the  laud  than  the 
nt<^.  It  is  not  »tif!3cient  to  show  that 
U.  S. 


tbe  patentee  ought  not  to  have  received  tb© 
patent.  It  must  appear  that,  by  tbe  law 
properly  administered,  the  title  ibould  bavift 
been  awarded  to  tbe  claimant. 

Sparks  v.  Pierce,  115  U.  S,  408,  29  L.  ed. 
428,  6  Sup,  Ct.  Rep,  102?  Bohall  v.  Dilla, 
114  D,  S.  47,  29  L,  ed.  61,  5  Sup.  Ct,  Rep. 
7B2;  Lee  v,  Johnson,  110  U.  S,  48,  29  L,  ed* 
6T0,  6  Sup,  Ct,  Rep.  249. 

The  Land  Department  is  a  tribunal  ap- 
pointed by  Congress  to  decide  certain  qties- 
tions  relating  to  the  public  lands;  and  iU 
decision  upon  matters  of  fact  oognizable  by 
it,  in  the  absence  of  fraud  or  imposition,  is 
conclusive  everywhere  else. 

Lee  V.  Johnson,  supra;  Johnson  v.  Tows- 
ley,  13  Wall,  72,  20  L.  ed,  485;  Warren  v. 
Van  Brunt,  19  Wall,  d46,  22  L.  ed.  219; 
Sbepley  v.  Cowan,  91  U,  8.  330,  23  L.  ed- 
424;  Moore  v,  Robbins,  96  U,  S,  530,  24  L. 
ed.  848;  Marquee  v.  Frisbie,  101  U.  S.  473, 
25  L,  ed.  800;  Vance  v.  Burbank,  101  U.  8. 
514,  25  L,  ed,  929}  Quinby  v,  Conlan,  104 
U.  S.  420,  20  L,  ed.  800;  St.  Louis  Smelting 
&  Ref.  Co.  V.  Kemp,  104  U,  S.  036,  20  L,  ed. 
875;  Steel  v.  St.  Louis  Smelting  &>  Ref.  Co, 
lOe  U,  8,  447,  27  L.  ed.  220,  1  Sup.  Ct.  Rep. 
3S9;  Baldwin  v.  Stark,  107  U,  8,  463,  27  L. 
ed,  620,  2  Sup.  Ct,  Rep.  473;  United  Statet 
v.  Minor,  114  U.  S,  233,  29  h.  ed.  110,  » 
Sup,  Ct.  Rep,  830;  Potter  v.  Hall,  189  U.  B. 
292,  47  L.  ed.  817,  23  Sup.  Ct,  Rep.  545. 

The  ruling  of  the  Department  that  the 
sale  by  Love  of  the  claim,  or  even  of  the 
improvements  on  the  land,  was  an  aban- 
donment of  all  right  under  bis  settlement, 
is  in  harmony  with  previous  decisions  of 
the  Department. 

Weber  v.  Sahppcll,  9  Copps,  L.  0.  131; 
Houston  V,  Coyle,  2  Land  Dec.  58;  Uashney 
V.  Pagganer,  27  Land  Dec.  319, 

The  Secretary  has  juriadiction  at  any 
time  prior  to  tbe  issuing  of  patt^nt  to  can- 
cel any  entry.  He  also  has  jurisdiction  to 
order  a  hearing  for  the  purpose  of  obtaining 
tbe  facts  to  enable  him  to  deter mine^  in  a 
contest  case,  whether  either  claimant,  and, 
if  either,  which  one,  has  the  better  right; 
and  in  doing  so  he  may  overrule  any  and  all 
other  decisions  theretofore  made. 

Michigan  Land  &.  Lumber  Co.  v.  Rust,  108 
U.  S,  589,  42  L.  ed.  591,  18  Sup.  Ct.  Rep, 
208;  Beley  v.  Naphtaly,  169  U.  S.  353,  42  L. 
ed.  775,  IS  Sup.  Ct. 'Rep,  354;  Knight  v. 
United  Land  Asao.  142  U.  S.  101,  35  L,  ed. 
974,  12  Sup,  Ct,  Rep.  258;  Brown  v.  Hitch- 
cock,  173  U.  S,  473,  43  L.  ed.  772,  19  Sup. 
Ct.  Rep.  485;  Hawley  v.  Ditler,  178  U,  & 
476,  44  L.  ed.  1157,  20  Sup.  Ct,  Rep,  986; 
llarkrader  v,  Goldstein,  31  Land  Dm.  87. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

Plaintilf  rents  Ma  oaae  on  the  ooutentioa 
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that  in  the  eonelnsioiis  of  the  Secretary  of 
the  Interior  there  was  error  in  matter  of 
law,  inasmuch  as  it  is  well  settled  that  in 
the  absence  of  fraud  or  imposition  the  find- 
ings of  the  Land  Department  on  matters  of 
fact  arc  conclusive  upon  the  courts.  John- 
son V.  Towsley,  13  Wall.  72,  20  L.  ed.  485; 
Lee  ▼.  Johnson,  116  U.  S.  48,  29  L.  ed.  570, 
6  Sup.  Ct.  Hop.  249;  Lake  Superior  Ship 
Canal,  R.  &  Iron  Co.  ▼.  Cunningham,  155  U. 
S.  364,  375,  39  L.  ed.  183,  190,  15  Sup.  Ct. 
Rep.  103:  Burfenning  v.  Chicago,  St.  P.  M. 
A  0.  R.  Co.  163  U.  S.  321,  323,  41  L.  ed. 
175,  176,  16  Sup.  Ct.  Rep.  1018;  Gonzales  ▼. 
French,  164  U.  S.  338,  41  L.  ed.  458,  17  Sup. 
Ct  Rep.  102;  Johnson  ▼.  Drew,  171  U.  S.  93, 
99,  43  L.  ed.  88,  90,  18  Sup.  Ct  Rep.  800. 

He  also  invokes  the  authority  of  Noble  y. 
Union  River  Logging  R.  Co.  147  U.  S.  176, 
37  L.  ed.  127,  13  Sup.  a.  Rep.  271,  to  the 
effect  that  when,  by  the  action  of  the  De- 
partment, a  right  of  property  has  become 
vested  in  an  applicant,  it  can  be  taken 
^199]away  only  by  a  'proceeding  directly  for  that 
purpose,  and  contends  that  his  right  to  the 
land  was  determined  by  certain  findings  of 
the  Commissioner  of  the  General  Land  Office 
on  July  26,  1892,  affirmed  by  the  Secretary 
of  the  Interior  on  January  12,  1894.  It  is 
doubtless  true  that  when  once  a  patent  has 
issued  the  jurisdiction  of  the  Land  Depart- 
ment over  the  land  ceases,  and  any  right 
of  the  government  or  third  parties  must  be 
asserted  by  proceedings  in  the  courts.  Unit- 
ed States  V.  Stone,  2  Wall.  625,  636,  17  L. 
ed.  765,  767;  Michigan  Land  &  Lumber  Co. 
V.  Rust,  1(58  U.  S.  589,  593,  42  L.  ed.  591, 
592,  18  Sup.  Ct.  Rep.  208,  and  cases  cited. 
It  may  also  be  conceded  that  a  right  of 
property  may  become  vested  by  a  decision 
of  the  Land  Department,  of  which  the  ap- 
plicant cannot  be  deprived  except  upon  pro- 
ceedings directly  therefor,  and  of  which  he 
has  notice.  Cornelius  v.  Kessel,  128  U.  S. 
456,  32  L.  ed.  482,  9  Sup.  Ct.  Rep.  122;  Or- 
chard V.  Alexander,  157  U.  S.  372,  383,  89 
L.  ed.  737,  741,  15  Sup.  Ct.  Rep.  635;  Par- 
sons V.  ^'cnzke,  104  U.  S.  89,  41  L.  ed.  300, 
17  Sup.  Ct.  Rep.  27;  Michigan  Land  &  Lum- 
ber Co.  V.  Rust,  supra.  Without  undertak- 
ing to  indicate  the  limits  to  which  this 
can  be  carried,  it  is  enough  to  say  that  the 
proceedings  in  this  case,  both  in  the  local 
land  offices  and  by  appeals  and  reviews  in 
the  General  Land  Office,  were  within  the 
settled  rules  of  procedure  established  by  the 
Department  in  respect  to  such  matters. 
Generally  speaking,  the  Land  Department 
has  jurisdiction  until  the  legal  title  has 
passed,  and  the  several  steps  in  this  con- 
troversy were  before  the  issue  of  the  pat- 
ent, while  the  jurisdiction  of  the  Land  De- 
partment continued,  and  with  both  parties 
present  and  participating.  The  question  of 
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title  was  in  prooeM  of  adminittiatk^  ni 
until  the  patent  iesned  nothing  wu  ntthi 
so  as  to  stop  farther  inquiry.  Kaf^  t. 
United  Land  Abso.  142  U.  a  181,  36 Lei 
974,  12  Sup.  a.  Rep.  258;  MieUgu  Ud 
Si  Lumber  Co.  t.  Rusty  supra.  8o^  althoi^ 
it  be  conceded  that  the  findings  of  tke  Sn- 
retary  of  the  Interior,  In  18M»  wen  to  At 
effect  .that  the  plaintiff  had  a  ri^  to  » 
ter  the  land,  that  deeiaion  was  not  M 
and  it  was  within  the  jurisdiction  of  th 
Land  Department  to  institute  fditlMr  h- 
quiry,  and  upon  it  to  finally  award  tke  kil 
to  the  party  held  to  hare  the  bettor  i^^ 

*This  brings  us  to  the  piTotal  fscL  RiH 
pears  from  the  complaint  and  ezhibiti  tkt 
during  the  time  that  these  prooeedii|i  wm 
pending  in  the  Land  Department,  lanwtk 
a  sale  to  James  Rundall  of  the  tnd  h 
controversy,  or  some  other  traet,  or  fl«i 
logs,  and  that  Rundall  thereafter  mtk  i 
sale  of  the  same  property  to  Flahiie.  Wkt 
was  the  thing  sold  is  not  positivc(j  ihsn 
by  the  testimony.  In  the  final  dfleUastf 
the  case  the  Secretary  of  the  Interior,  aflv 
giving  a  synopsis  of  the  testimoay,  «W 
he  says  is  Urgely  incomplete  and  irrdniit 
and  not  entirely  satisfactory  upon  tts  ^ 
tion,  says: 

'The  i^itnesses  Vandcrpool  and  tjBcht* 
tify  that  Love  had  a  place  for  sslo  wfekh 


included  the  tract  in  controversy;  1 
that  he  purchased  the  tract  in  eoal 
from  Love.  The  latter  denies  aay  otb  rf 
the  land,  but  states  Uiat  ^  sold  som  IV 
for  W.  H.  Finley.  It  is  evident  fiwi  Un^ 
statement  of  the  transaction  that,  oosirf- 
ing  the  sale  to  be  only  of  logs,  he  wso  sitf* 
that  the  land  upon  which  the  logs  mni^ 
uated  would  he  claimed  by  ths  poAtm^ 
the  logs,  not  by  virtue  of  the  sslo  of  th 
logs,  but  because  it  appears  that  hi  soUtti 
logs  for  the  reason  that  the  daia  of  W.& 
Finley,  upon  whieh  tho  logs  wtnAwfd, 
was  about  to  be  taken  by  f 


*1t  appears  that  a  dear  prepoaAraB^ 
the  testimony  shows  that  the  lop  *"*'^ 
uated  upon  the  land  in  cuaiiowny;  ^ 
from  love's  evidence  it  is  shown  ttit  ^ 
at  the  time  of  this  sale,  laid  m  oUb  ti^ 
land  upon  which  this 
erected. 


"It  thus  appears  that  from  ^l-~, 
ance  of  the  testimony  It  to  ahowi  IMtl^ 
tract  of  land  was  not  ^^»«— ^  hy  liM  8 
the  date  of  the  sale  of  thto  bad  or  of  tt* 
logs;  for  it  to  evident  that  Is  Mm^ 
Love  asserted  b6  title.  It  mattsn  M^* 
der  the  peculiar  eirei  nstaaees  of  ttk  9^ 
whether  Love  sold  hto  own  toad  or  tholW^ 
of  W.  H.  Finley,  or  sfanplj  *lqgi8  sotoM 
fliot  instaaeo  It  would  work  aa  oetoipd^ 


HtaOQCK  V.  MXHTENA, 


ih  iiaertloii  of  claim  now^  in  tbe  aecond 
It  would  be  conclusive  evidence  that  th^  laod 
wtA  not  daimed  bj  hlnii  and  in  tbe  third  it 
would  be  equal] J  evidenoe  of  the  same  fact^ 
ifi^  fi^m  hifl  9W7I  tejttimon^t  it  appears  that 
h  liid  no  claim  to  the  land  upon  which 
tin  logs  were  situated. 

'Tbi»  deeiaion   is   not  to  W  understood 

ii  holding  that  Love,  in  selling  the  Finlcy 

daim  to   Rundall^  conTe^ed   to  the  latter 

inj  titl^,  Of  that  Rundall,  in  selling  to  Fla- 

Mn,  did   80;     hut   it  appearing  that  this 

ule  was  made,  it  is  conclusive  evidence  that 

.Lote  a^Ferted.    at    that   time,   no   title    in 

lliinstilfj  or,  if  he  had  prior  to  such  time  as- 

mr\^i  title,    that   by    such   aale  he   relin- 

■Msd  all  i^Iaim  in  and  to  the  tract  in  con- 

Hhwj;  and'  that  he  is  in  equitj  and  good 

pSK'p^topped  from  aa^rting  title  against 

Hhs  Tea  dee  of  the  purchaser  from  him. 

*T)ie  decision  appealed  from  is  therefore 
iffrmcd  and  the  application  of  LoTe  to  en- 
ter the  tract  in  controversy  is  held  subject 
to  the  rights  of  Annie  Flahlve,  the  widow 
of  Miehael  FlahiYe." 

Of  course,  whether  there  was  a  salfij  and 
^bt  was  the  thing  sold,  were  matters  of 
fwt  to  be  dc^ternifned  by  the  testimony,  and 
tb&  Endings   of    the    Land   Department    in 
titst  res|iecl   are   conclusive   in   the  courts. 
It  is  objected  by  the  plaintiff  that  a  sale 
of  1  homestead  pHor  to  the  issue  of  pat- 
ent is  void  under  the  statutes  of  the  United 
Sutes.    Anderaon  Y.  Carkins,  135  U,  S.  4S3, 
ULfd.  272,  10  Sup.  Ct.  Rep.  005.    This  is 
undoubtedly  the  law,  and  the  ruling  of  the 
B^ctttary  was  not  in  conflict  with  it;  hut 
the  fact  that  one  seeking  to  enter  a  tract 
<)f  Und  as  a  homestead  cannot  make  a  TElid 
«Ie  thereof  ia  not  at  nil  inconsistent  with 
hia  right    to  rplinquiah  his  ap pi i cation  for 
^fr  land,  and  so  the  Secretary  of  the  In- 
**rior  ruJed.     While  public  policy  may  pre- 
^'^t  eafordng  a  contract  of  sale^  it  does 
^^  destroy  its  signifirance  as  a  declaration 
tliit  ttf  vendor  no  longer  claims  any  rights. 
He  csauot  sell  and  at  the  same  time  deny 
"^i  he  has  made  a  sale.     The  government 
'^J  fairly  treat  it  as  a  relinquishment— 
Kn  abandonment — of  his  application  *and  en- 
^17.   No  nmn  entering  land  as  a  homestead 
's  bound  to  perfect  his  title  by  occupation. 
He  may  abandon  it  at  any  time,  or  he  may 
JQ  any   other   satisfactory    way    relinquislj 
tbe  rights  acquired  by  his   entry.     Having 
loae  tluitj  he  is  no  longer  in  teres  ted  in  the 
Jtle  to  the  land.     That  is  a  matter  to  be 
Hthd.  between   the  government  and  other 
pplicants*     In   this  case,  Love  having  re- 
nqui^hed  his  claim,  it  does  not  lie  in  hia 
outh   to  chflllent^e   the   action   of  the  gov- 
nment  in  patenting  the  land  to  Mrs.  Fla- 
re. 

Wb  see  no  error  in  the  record,  and  the 
15  U.  8. 


judgment  of  the  Supreme  Court  of  Montaiw 
Is  affirm  ed« 

Mr.  Justice  Wbite  took  so  part  in  the  do- 
eidoQ  of  this  caie. 


ALBERT  K,  HISCOCE,  Trustee  in  Bank- 
ruptcy of  Jacob  M.  Mertens,  Cfharies  R, 
Mertena,  Ernest  T.  Mertens^  and  Edmund 
A.  Mertens;  Individually  and  as  Com  pos- 
ing the  Copartnership  Firm  of  '"i-  M. 
MertaiLS  k  Co*p"  BankruptSp  Petitioner, 


JACOB  M.  MEETENS, 

(See  S,  C,  Reporter's  ed.  202^214) 

BAnkmptcy  —  asseta  —  life  insurance — cash 
surrender  value, 

1.  The  words  "cash  surrender  value/*  as 
used  in  the  proviao  to  §  70  of  the  bankrupt 
act  of  July  1,  1898  (30  Stat  at  L.  Btsa,  chap. 
541,  U.  8.  Cotnp.  Stat.  1901,  p.  3461),  which 
permits  a  bankrupt  to  redeem  a  policy  of 
insurance  on  his  life  from  the  claims  of  cred- 
itors by  paying  or  securing  to  the  trustees 
the  cash  surrender  value^  embrace  policies 
which,  by  their  terms^  or  by  the  practice 
or  concession  of  the  company  issuing  them^ 
have  such  value. 

Bankruptcy — assets — ^life  insurance  —  cash 
surrender  value. 

2.  The  investment  feature  of  so-called 
tontine  policies  of  life  iuiuraaoe  does  not  e%* 
elude  them  from  the  proviso  to  $  70  of  the 
bankrupt  act  of  July  1,  1398,  which  permits 
the  bankrupt  to  redeem  a  policy  of  insur* 
an^v*  on  his  life  from  the  claims  of  credit- 
ors t>y  paying  or  securing  to  the  trustee 
its  cash  surrender  value. 

Bankruptcy — assets — life  insurance  —  cash 
surrender  value. 

3.  Life  in  a  urn  nee  policies  which  had  not 
Lapsed  either  when  the  petition  to  have  the 
insured  declared  a  bankrupt  was  filed,  or 
when  the  bankruptcy  was  adjudged,  have  a 
cash  surrender  value  within  the  meaning  of 
the  proviso  to  |  70  of  the  bankrupt  act  of 
rluly  1,  ISSSj  which  permits  a  bankrupt  to 
redeem  a  policy  of  insurance  on  his  life 
from  the  claims  of  the  creditors  by  paying 
or  securing  to  the  trustee  the  cash  surren- 
der value  Within  thirty  days  after  such  val- 
ue has  been  ascertained  and  stated  to  the 
trustee  by  the  company  issuing  the  policy, 
although  it  may  be  the  practice  of  the  com- 
pany not  to  accept  a  surrender  until  the  pol- 
icy has  lapsed. 


[No-  2m.] 

Argued  February  27,  IPOT, 
25,  10OT. 


Decided  March 


Oy  WETT  of  Certforan  to  the  United 
States  Circuit  Court  of  Appeals  for  the 
Second  Circuit  to  review  a  judgment  which 
reversed    an    adjudication  of    the    District 
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Court  for  the  Northern  District  of  New 
York  that  certain  policies  of  insurance  on 
the  life  of  a  bankrupt  had  no  cash  sur- 
render value  and  passed  to  the  trustee  in 
bankruptcy.    AfSrmed. 

See  same  case  below,  142  Fed.  445. 

The  facts  are  stated  in  the  opinion. 

Mr.  Will  B.  Crowley  argued  the  cause  and 
died  a  brief  for  petitioner: 

The  term  "cash  surrender  value"  in  the 
ttankruptcy  act  refers  to  a  value  in  cash  pro- 
vided by  the  terms  of  the  policy  itself,  and 
which  can  be  demanded  as  a  contract  right 
by  the  insured;  it  does  not  mean  a  sum 
which  the  company  will  voluntarily  pay,  al- 
though not  obligated  to  do  so. 

Re  Welling,  51  C.  C.  A.  151,  113  Fed.  189; 
Re  Slingluflf,  106  Fed.  154;  Pulsifer  ▼.  Hus- 
sey,  97  Me.  434,  9  Am.  Bankr.  Rep.  657,  64 
Atl.  1076. 

These  policies  did  pass  to  the  trustee.  The 
claim  of  the  bankrupt  that  policies  which 
have  no  cash  surrender  value  do  not  pass  to 
the  trustee  is  not  well  taken. 

Re  Welling  and  Re  Slingluff,  supra;  Re 
Holden,  51  C.  C.  A.  97,  113  Fed.  141;  Re 
Scheld,  52  L.R.A.  188,  44  C.  C.  A.  233,  104 
Fed.  872. 

Whenever  the  bankrupt  claims  that  a  part 
}f  his  property  does  not  pass  to  the  trustee 
)y  virtue  of  the  bankruptcy  proceedings,  tho 
burden  of  showinpf  that  claim  to  be  well 
founded  is  upon  th?  bankrupt,  because  it  is 
the  theory  of  the  bankruptcy  act  to  grant 
immunity  from  debt  to  the  bankrupt  upon 
bis  surrendering  all  his  property.  Mani- 
festly, any  exception  under  which  the  bank- 
rupt, while  still  claiming  the  discharge  of 
his  debts,  seeks  to  retain  his  property,  must 
be  very  clear,  explicit,  and  convincing;  and 
the  burden  is  upon  him  to  show  such  ex- 
ception. In  case  of  any  doubt,  the  benefit 
thereof  should  be  given  to  the  trustee. 

Re  Turnbuil.  106  Fed.  667. 

To  sustain  the  contention  of  the  petitioner 
would  be  to  hold  that  nothing  could  be  ob- 
tained by  a  bankrupt's  creditors  from  the 
bankrupt's  life  insurance  contracts,  no  mat- 
ter how  valuable  the  same  might  be.  On 
the  other  hand,  it  is  well  settle<l  that  poli- 
cies of  insurance  are  assignable  and  ar<?  valid 
in  the  hands  of  the  assignee. 

St.  John  V.  American  Mut.  L.  Ins.  Co.  13  N. 
Y.  31.  64  Am.  Dec.  529:  Valton  v.  National 
Fund  Life  Assur.  Co.  20  X.  Y.  32:  Dann- 
hauser  v.  Wallenstein,  160  N.  Y.  l!»9.  62 
N.  E.  160;  Steinback  v.  Diepcnbrock,  158  N. 
Y.  24,  44  L.R.A.  417,  70  Am.  St.  Rep.  424, 
62  N.  E.  662. 

Mr.  Dorr  Raymond  Cobb  argued  the  cause 
and  filed  a  brief  for  respondent: 

The  policies  in  question  had  a  cash  sur- 
render value  within  the  meanini;  of  K  70a  of 
the  national  bankruptcy  act.  and,  upon  the 
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payment  of  that  cash  murrender  vike  li 
the  tnutee,  the  bankrupt  may  eoBtim  li 
"hold,  own»  and  cany"  said  poUein,  ai  y» 
mitted  by  that  eeotion  of  the  act 

Re  McKinney,  16  Fed.  536;  Hblda  il 
Stratton,  198  U.  8.  202,  214,  49  L.  ed.  lOU^ 
1022,  25  Sup.Ci.  Bep.  656;  Wamod  f. 
Davis,  104  U.  S.  776,  26  L.  ed.  924;  RcKrv- 
land,  6  Ben.  342,  Fed.  Caa.  No.  10,179;  li 
Boardman,  103  Fed.  783;  Re  Laage,  1  Aa 
Bankr.  Rep.  189,  91  FM.  361;  Be  StM^N 
Fed.  78 ;  Steele  v.  Bud,  44  a  C.  A.  287,  IM 
Fed.  968;  Re  Coleman,  69  a  a  A.  416^  IN 
Fed.  818. 

The  argument  for  a  narrower  oouftnctki 
overlooks  the  policy  of  the  law. 

Holden  y.  Stratton,  aupra;  WaiMik  % 
Davis,  104  U.  S.  776,  779, 26  L.'od.  M,  M; 
Mutual  L.  Ins.  Go.  t.  Armatioiig,  117  U.  t 
691,  29  L.  ed.  997,  6  Sup.  Gt  Bepi  RT: 
Crotty  ▼.  Union  Mut  L.  Ina.  Ool  14417.  & 
621,  36  L.  ed.  666,  12  Sup.  Ct  Sep.  741. 

Insurance  policies  having  no  tuk  ^ 
render  value  do  not  pass  to  the  livtu  ■• 

Re  Lange,  91  Fbd.  361;  Re  HtnU,  1 
Am.  Bankr.  Rep.  713;  Re  Bnelov.  M  W- 
86;  Re  Josephson,  121  Fed.  142;  Monvf- 
Dodd,  110  Ga.  606,  80  IiJLA.  33^  78  i» 
St.  Rep.  129,  36  S.  E.  83. 

Under  the  bankruptcy  aet  of  1867i  «UA 
contained  no  provision  reaerviiig  uj  ^ 
in  insurance  policies  to  thf  baiAnpti^lF 
the   cash   surrender   value  of  the  pdi^    ^ 
passed  to  the  truatee. 

Re  McKinney  and  He  Newland,  "F* 

The  assignment  of  a  policy  to  a  peitj"^ 
having  an  insurable  interest  is  as  «bj"i^ 
able  as  the  taking  out  of  a  poU^  li  ■" 
name. 

Wamock  t.  Davis,  Mutual  L.  Im.  n^ 
Armstrong,  and  Grotty  v.  Uuioa  IW^J* 
Ins.  Go.,  —  supra;  Re  MeKinu^,  II  ^ 
639. 

•Mr.  Justice  McKenna  delivend  tts  ifirf^ 
ion  of  the  court:  ; 

The  question  in  this  ease  is  vheChvW  ^ 
cash  surrender  value  of  a  pdUsy  ^^_^ 
ance  under  S  70-2-5  of  ths  baaknflVi* 
must  be  provided  for  is  ths  mIi^  ' 
whether  it  be  sufficient  if  the 
such  value  by  ths  ooneesaloB  _  .  ^^ 
of  the  company.  Section  70  pnMm  tl* 
"the  trustee  of  the  estata  of  a  " 
upon  his  appointment  and 
.  .  .  shall  ia  turn  he  Tested  ty 
tion  of  hiw  with  the  title  of  ths 
as  of  the  date  he  was  adjudgsd  a  hwWfc 
except  in  so  far  as  it  U  to  pnpirty  ^^ 
is  exempt,  to  air(l)  oieuBents  fdittllj' 
his  property  ...  tS)  powsn  •*'[^* 
mip^ht  have  exercised  for  Us  oiwn  ItfA 
but  not  those  wUoh  he  ulMt  Instil 
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Uid  for  some  other  p^rtoii  .  .  «  (6)  prop' 
rty  which,  prior  to  the  filing  of  the  peti- 
iotir  he  eouJd,  by  any  meane^  have  trans- 
erred,  or  which  might  have  been  levied  up- 
iD  iiid  Hold  undor  judicial  process  against 
lim;  Promdedf  That  when  any  bankrupt 
hall  have  any  insurance  policy  which  has 
I  cash  surrender  valiie  payable  to  himself^ 
III  estate  or  personal  representatives,  he 
nxff  within  thirty  days  after  the  eash  sur- 
ender  value  has  been  ascertained  and  stat- 
id  to  the  trustee  by  the  coni|mny  issuing 
ha  same  J  pay  or  secure  to  the  trustee  the 
iiun  so  aBC«rtairted  and  stated^  and  con- 
bue  to  hold,  own,  and  carry  su^h  policy 
r(?e  from  the  daiins  of  the  creditors  par- 
icipitjii^  in  th^  distribution  of  his  estate 
inder  the  bankruptcy  proceedings;  other- 
rbe  the  policy  shall  pass  to  the  trustee  as 
««ta."  [30  Stat,  at  L,  565,  chap.  541,  U. 
I  Comp.  Stat.  liJOl,  p.  345L] 

The  respondent  and  his  sons,  individually 
nd  Es  composing  the  copartnership  of  J. 
L  Mertens  &  Company ^  were  declared  bank- 
uptij  find  petitioner  was  elected  the  trustee 
f  tliifir  estate  October  14,  1903, 

it  the  time  the  petition  in  bankruptcy 
fM  filed  Mertens  held  four  life  insurance 
olMes  issued  by  the  Equitable  Life  Aa- 
uraace  Society  of  the  United  States*  One 
f  the  poUciea,  payable  to  his  wife  if  she 
hould  survive  him»  has  been  dropped  from 
his  controversy.  The  other  three  policies 
nt^  payable  *to  Mertens  at  hia  death,  hia 
3(i^tnr!{,     administrators  J     or     assignees. 

bey  were  subject  to  certain  claims  arising 
rum  their  havingf  been  aasi^ed  as  security 
or  certflin  loans*  With  these  we  are  not 
oncemed, 

A  dispute  arose  as  to  the  ownership  of  the 
<>lici^9,  and  the  trustee  filed  a  petition  in 
he  district  court  for  the  determination  of 
b  ownership  of  them,  and  that  Mertens  be 
spired  to  make  an  assignment  of  them  to 
t*^  trust pe.  Mertens  answered,  alleging 
^t  the  policies  had,  by  law  and  the  regular 
rattice  of  the  Equitable  Life  Assurance 
wietv,  a  cash  surrender  value  which  he 
*d  Boujffht  to  pay  to  the  tmstec,  and  was 
'^dy  and  willing  to  pay;  that  it  wus  ihe 
itfnrm  practice  of  the  society  to  pay, 
^U  the  surremlcr  of  ^nuh  policies  and  on 
ilid*;5^  issued  on  any  of  the  blank  fnrniB 
<>*Ti  by  the  policies,  the  cash  value  thero- 

^determiTPd  in  st'cordance  wjlh  a  fixf^d 
■d  definite  method  of  cum  put  at  ion.  and 
itt»d  on  demand  by  any  policy  holder  or 
f^on  in  interest;"  that  the  aodcty.  pur- 
int  to  law  and  in  accordance  with  its 
tiitire,  had  stated  to  him  and  declared  the 
h  surrender  value  of  each  of  the  policies 
1  its  reailincsa  and  willin^neHs  tn  pay 
h  value  upon  the  surrender  of  the 
Ir-fr*^,  The  values  were  stated. 
5  U.  S. 


The  matter  wat  referred  to  a  special 
miister  to  take  the  proofs  and  report  the 
same,  with  findings  of  fact  and  eonclusiona 
of  law.  Proofs  were  taken  and  &  report 
made  in  accordance  with  the  order  of  the 
court.  The  roaster,  in  hia  report j  describing 
the  policies,  said; 

"None  of  these  express  any  agreemetit  or 
provision  whereby,  upon  default,  the  com* 
pany  shall  pay  a  *easb  surrender  value*  to 
any  person.  By  their  terms  the  assured  ii 
excluded  from  any  participation  in  dvvi- 
denda  until  the  completion  of  the  tontine 
period,  at  which  time  all  surplus  and  profits 
derived  from  such  policies  are  to  be  divided 
among  the  persistent  policies  of  that  class 
then  in  force.  At  the  expiration  of  the  ton- 
tine period  the  persistent  policy  holder  is 
given  certain  options,  among  them  to 
withdraw  in  ca.-ih  the  policy's  entire 
*  share  of  the  assets,  that  is,  the  ac-[20?] 
cumulated  reserve,  the  amount  of  which  is 
stated  in  each  policy,  and^  in  addition,  the 
accumulated  surplus  apportioned  to  the  pol- 
icy. Each  of  these  policies  also  provide« 
that,  upon  default  in  payment  of  a  premium 
and  the  surrender  of  the  policy  within  si% 
months  thereafter,  the  aasured  shall  be  en* 
titled  to  a  new  paid-up  policy,  baaed  upon 
the  reserve  aecumulated.  under  the  old 
policy  J  hut  *  without  participation  in  profits/ 
Both  funds  secured  by  the  agreement, 
namely,  the  insurance  proper  and  the  en- 
dowment fund  representing  the  accumulated 
profits,  arc  paynhle  to  ti*^  assured  or  to  his 
executors,  administrators,  or  assigns.  No 
other  person  is  mentions  i  in  either  of  the 
policies  as  having  any  beneficial  interest 
therein." 

It  appeared  from  the  testimony  that,  as  a 
matter  of  fact,  policies  of  the  character  of 
those  in  controversy  had^  under  the  practice 
of  tlie  company,  cash  surrender  values,  if 
offered  for  surrender  within  aix  months  from 
the  date  of  the  nonpayment  ol  any 
premium.  Explaining  this,  a  witness  said: 
"To  make  clear  the  replies  of  previous  ques- 
tions r  will  state  that  the  Equitable  Life 
Assurance  Society  would  decline  to  purchase 
for  cash  a  policy  during  the  period  for  which 
premiums  had  been  paid,  entitling  the  policy 
holder  to  protection  for  the  face  value,  for 
the  reason  that,  in  the  event  of  the  death 
of  the  holder  of  that  policy  before  the  ex- 
piration of  the  period  for  which  premiumi 
had  been  paid,  the  question  would  be  raised 
as  to  the  liability  of  the  company,  eo  that 
the  piiyinent  of  an  amount  of  cash  for  the  j 

surrender  of  a  policy  Is  only  made  by  the 
mm  pany    after  that   policy   has   lapsed   by  ' 

reason  of  the  nonpayment  upon  its  due 
date,"  And  it  was  testified  that  the  cash 
?4urrendf*r  values  of  policies  was  determined 
by  a  fixed  and  definite  method   of   compti- 
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tation,  uniform  in  all  canes,  and  had,  with- 
out exception,  been  paid  to  persons  insured 
by  the  company.  It  further  appeared  that 
the  surrender  values  of  the  policies  in 
oontrov^sy  were  as  follows:  Policy  No. 
274,446.  $5,905.65;  policy  No.  417,678,  $2,- 
272.56;  policy  No.  417,171,  $6,674.00. 
{S08]  *It  was  further  testified  that  the  surrender 
value  of  each  policy  was  equivalent  to  the 
amount  of  a  paid-up  policy,  which  the  com- 
pany was  willing  to  give.  Or,  as  expressed 
by  a  witness,  ''it  is  equivalent  to  the  per- 
centage reserved  under  that  policy  (refer- 
ring to  policy  No.  274,446),  which  the  com- 
pany is  willing  to  pay  in  consideration  of 
the  surrender." 

The  district  court  held  that  the  policies 
had  no  cash  surrender  value  within  the 
meaning  of  §  70  of  the  bankrupt  act.  The 
court  said: 

"In  the  policies  in  question  not  only  is 
there  a  failure  to  provide  for  a  cash  sur- 
render value,  but  the  provisions  are  incon- 
sistent with  the  existence  of  such  a  value. 
This,  however,  is  not  at  war  with  the  fact 
that  the  assurance  association  may  be  will- 
ing to  pay  money  for  the  surrender  of  such 
policies.  There  is  no  pretense  that  this 
custom  of  the  insurer  formed  a  part  of  the 
eontract  between  the  parties,  or  that  the  in- 
sured could  enforce  the  payment  of  a  sur- 
render value,  or  the  payment  of  anything, 
on  surrendering  the  policy.  In  short,  the 
insurer  might  be  willing  to  pay  a  surrender 
value  and  might  not.  Such  payment  would 
be  optional  with  it." 

And  again: 

''The  association  might  be  willing  to  pay 
one  day,  entirely  unwilling  the  next.  .  .  . 
Is  this  the  'cash  surrender  value'  spoken  of 
in  the  bankruptcy  lawt  This  court  thinks 
not.  It  would  seem  that  had  Congress  in- 
tended that  every  bankrupt  holding  a  policy 
of  insurance  of  the  nature  of  these  should 
retain  the  same  as  his  own  on  paying  to  the 
trustee  in  bankruptcy  the  value  thereof  that 
the  insurer  might  fix  by  its  custom  or  other- 
wise, it  would  have  used  language  appropri- 
ate to  that  end,  and  not  an  expression  im- 
plying a  value  the  insured  has  a  legal  right 
to  demand,  and  the  insurer  may  be  com- 
pelled to  pay, — a  value  generally  under- 
stood to  be  provided  for  in  the  policy  itsolf." 
[131  Fed.  974,  975.] 

The  court  dted,  to  sustain  its  views,  Ra 
WeUing,  51  C.  G.  A.  161,  118  Fed.  189,  and 
Re  Slingluff,  106  Fed.  164. 

An  order  was  entered  requiring  Mertens 
IS09]to  assign  the  policies  *to  the  trustees.  It 
was  reversed  by  the  circuit  court  of  appeals. 
The  latter  court,  however,  said  that  it 
"should  be  inclined  to  concur  with  these 
views  [expressed  in  Re  Welling]  and  to 
■ustain  the  conclusion  of  the  district  judga 
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in  the  cause  at  bar,  that  iio  polley  is  nto* 
stood  to  have  a  cash  surrender  valae  m- 
less  provided  for  in  the  policy  so  as  to  to 
enforceable  by  the  insured,'  were  it  sot  f« 
a  subsequent  expression  of  opinion  hj  tki 
Supreme  Goiut.  This  is  found  in  HbUci  % 
Stratton,  198  U.  S.  214,  49  L.  ed.  lOB;  S 
Sup.  Ct.  Rep.  660,  as  follows: 

"  'There  has  been  aontio  eontruiety  rf 
opinion  expressed  by  the  lower  Mad  ' 
courts  as  to  the  exact  maaaiag  d  tb 
words  "cash  surrender  value?  as  emplofri 
in  the  proviso,  some  courts  holding  thit  ft 
means  a  surrender  value  expressly  it^ 
lated  by  the  contract  of  insuraiMi  to  li 
paid,  and  other  courts  holding  thtt  tki 
words  embrace  polieiesy  even  thomjk  i 
stipulation  in  respect  to  surrendsr  f^  ii 
not  contained  therein,  where  the  policj  foo* 
sesses  a  cash  value  which  would  be  nut 
nized  and  paid  by  the  insurer  on  the  fams- 
der  of  the  policy.  It  is  to  be  obserrad  tkt 
this  latter  construction  harmoniiss  with  tki 
practice  under  the  bankrupt  set  of  Uff 
(Re  Newland,  6  Ben.  342,  F^  Gm.  Sa 
10,170;  Re  McKinn^,  15  Fed.  635)  ni 
tends  to  elucidate  and  carry  out  the  im- 
pose contemplated  by  the  proriio  as  «• 
have  construed  it.  Kiwever,  whsteitfh- 
fluenoe  that  construction  nay  bave^  as  tki 
question  is  not  necessarily  hun  itmM 
we  do  not  expressly  decide  it.'  *  [141 M 
447.] 

The  <*oKrt  obeerved  that  the  eztnei  bn 
Holden  v.  (ytratton  waa  oMfer  to  the  fH^ 
tions  decided  in  the  oase^  but  euasidewii 
such  an  explicit  declaration  of  vises  ttrt 
the  court  expressed  hesitation  ts  Ht 
regard  it. 

We  are  henoe  confronted  with  ths  fi^ 
lem  whether  the  obiter  of  Holden  v.  Stfstia 
shall  be  pronounced  to  be  the  prsper  i» 
struction  of  S  70  of  the  banknpt  ast  ^ 
may  remaric  at  the  eommencnnent  thai  f^ 
obiter  was  not  inconsiderately  vttonl,i' 
can  it  be  said  that  it  was  ineomsfNik  ti 
the  considerations  there  involvel  II  ** 
there  necessary  to  determine  bijlwsea  «*  j 
flicting  decisions  of  two  *eireniteottliilifM 
peals  upon  the  effect  of  state  slatnlHi( 
exemption  from  UaUlity  for  dsMs,  sii  • 
careful  consideration  of  I  6  of  ths  !■!* 
rupt  act,  which  providsd  for  enHftM 
and  S  70,  which  defined  the  peopsHy  vM 
passed  to  the  trustee,  was  nsessMiF  li  li 
made  and  their  proper  •ffeet  and 
determined.  As  elements  In  thni 
tion  the  meaning  and  seope  of 
involved  and  the  purpose  of 
enactment.  Section  6 
tions  ''prescribed  by  le  stele  kvi." 
tion  70  vesto  the  title  ^  nil  ths 
the  bankrupt  in  ths  t'wtse,  «taipt  li* 
f ar  aa  it  is  to  ptm       f  uMA  is  9m0ff 
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E^en,  4ft«r  m  desSgaation  of  the  property 
;be  titk  to  whi<?h  h  transferred,  follows  the 
proviso  ii»  regard  to  insuranoe  policies.  It 
WM  argued  that  the  proviso  would  bt 
miaiimgL^s  unlesa  considered  as  wholly  dis- 
Domiecled  from  the  clause  aa  to  exempt 
piroperty,  and  this  court  replied: 

'*A»  g  70a  deak  ooly  with  property  which, 
jmH  being  exempt,  passes  to  the  trustee,  the 
nu^Bion  of  the  proviso  was  in  the  mterest  of 
tlw  perpetyatioii  of  policies  of  life  insur- 
mcfe,  to  provide  a  rule  by  wMchi  where 
sDcli  policies  passed  to  the  trustee  because 
\kff  were  not  exempt,  if  they  had  a  sur- 
fender  value  their  future  opera ttoEs  could 
h  preserved  by  vesting  the  bankrupt  with 
Uie  pri^-ilege  of  paying  sueh  surrender  value, 
tliertby  the  policy  would  he  withdrawn  out 
of  the  category  of  an  asset  of  the  estate, 
Tkt  is  to  say,  the  purpose  of  the  proviso 
wt8  to  <onfer  a  benefit  upon  the  insmred 
bwikmpt  by  limiting  the  character  of  the 
int^r^st  in  a  nonexompt  life  insurance  policy 
'  Which  ehould  pass  to  the  trustee,  and  not  to 
I  eiUM  su(^  A  pfilicy  when  exempt  to  become 
ii&iaspt  of  the  estate.  When  the  purpose 
[of  tbe  proviso  is  thus  ascertained  it  becomes 
•ppfcT^nt  that  to  maintain  the  construction 
thieli  the  argument  seeks  to  afiSx  to  the 
prDTiio  would  cause  it  to  produce  a  result 
diunetrically  opposed  to  ita  spirit  and  to 
tif  purpose  it  was  intended  to  subserve." 
M  U.  S.  213,  40  L.  ed.  1022,  26  Sup.  Ct, 
';lep.  m. 

And.  eontemplatinj;r  the  proviso  ae  hav- 
lii^g  such  purpose,  •the  court  used  the  lan- 
pjagt  quoted  by  the  circuit  court  of  appeals, 
^  expressed  the  view  that,  as  between  the 
tvo  oonHtructiona  that  had  been  made  of 
the  terms,  "cash  surrender  value  "  whether 
thej  meant  a  stipulation  in  the  contract  or 
the  recognition  by  the  company,  the  latter 
li&rtQonized  with  the  practice  under  the 
l*iikrupt  act  of  1867  [14  Stat  at  L.  517, 
c^p.  176],  and  tended  to  elucidate  and 
BtTTj  out  the  ptirpoic  contemplated  by  the 
prori^  US  the  decision  construed  it.  And 
the  precedent  practice  is  necessarily  a 
itTBUg  factor  and  wouJd  be  so  even  if  it  had 
*  less  solid  foundation  in  reason.  It  Is  no- 
'here  better  expressed  than  in  He  Mc- 
Pitney .  supra.  It  is  there  pointed  out 
t&ftt  the  foundation  of  the  surrender  value 
of  a  policy  is  the  excess  of  the  fixed  annual 
premiums  In  the  earlier  ye  are  of  the  policy 
'^fer  the  annual  risk  during  the  later  years 
Bf  the  policy,  **This  excess,"  it  was  said, 
%  the  premium  paid  over  the  annual  cost 
If  Influrance,  with  accumulations  of  interest 
OBBtitutes  the  surrender  value/* 
And  further: 

''Thougli  this  excess  of  premiums  paid  is 
Kslly  the  sole  property  of  the  company, 
ill  in  practical  eflectj  though  oot  In  law, 
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it  Is  moneyi  of  the  assured*  deposited  with 
the  company  in  advance,  to  make  up  the 
deficiency  in  later  premiums  to  cover  the 
annual  cost  of  insurance  instead  ot  \>^'mg 
retainc^d  by  the  assured »  and  paid  by  him 
to  the  company  in  the  shape  of  greatly  iji- 
crcased  premiums  when  the  risk  is  greatest* 
Tt  is  the  -net  reserve'  required  by  law  to  be 
kept  by  tbe  company  for  the  benefit  of  the 
assured  sjid  to  be  maintained  to  the  credii 
of  the  policy.  So  long  as  the  policy  re- 
mains in  force  the  company  has  not  prac-  ' 
tically  any  beneficial  interest  in  it,  except 
as  its  custodian,  with  the  obligation  to 
maintain  it  unimpatred  and  suitably  invest > 
ed  for  tbe  benefit  of  the  assur^.  This  is 
the  practical »  though  not  the  legal,  relation 
of  the  company  to  this  fund. 

*  tip  on  the  surrender  of  the  policy  before 
the  death  of  the  assured ^  the  company,  to 
be  relieved  from  alJ  responsibility  for  the 
increased  risk*  which  is  represented  by  this 
accumulating  *re3erve,  could  well  afford  to[Slflf 
surrender  a  considerable  part  of  it  to  the 
assured,  or  his  representative.  A  return 
of  a  part  in  some  form  or  other  is  now 
usually  made.'' 

In  Re  Newland,  supra^  it  was  said  that 
the  present  value  of  a  policy  is  its  cash  sur- 
render value,  and  but  for  that  **it  could  not 
be  said  to  have  any  appreciable  value^ 
Parker  v.  Anglesey,  20  Week.  Rep,  1@2,  25 
L.  T.  N.  S.  482." 

There  is  no  expresilon  In  either  of  tha 
cases  that  the  cash  surrender  value  depend- 
ed upon  contract  as  distinct  from  the  usage 
of  companies.  And  §  70  expresses  no  dis* 
ti  net  ion*  At  the  time  of  its  enactment  there 
were  policies  which  stated  a  surrender  value 
and  a  practice  which  conceded  such  value 
if  not  stated.  If  a  distinction  had  been  in- 
tended to  be  made  it  would  have  been  eic- 
pressed.  Able  courts,  it  is  true,  have  de- 
cided otherwise,  but  wc  are  unable  to  adopt 
their  view.  It  was  an  actual  benefit  for 
which  the  statute  provided,  and  not  the 
manner  in  which  it  should  be  evidenced- 
And  we  do  not  think  it  rested  upon  chance 
coneession.  tt  rested  upon  the  interest  of 
the  companies  and  a  practice  to  whicb  no 
exception  has  been  shown.  And  that  a  pro- 
vision enacted  for  the  benefit  of  debtors 
should  recognize  an  interest  so  substsntial 
and  which  had  such  assurance  was  perfect- 
ly naturaL  What  possible  difference  could 
it  make  whether  tbe  surrender  value  was 
stipulated  in  a  policy  or  universally  recog- 
nized by  the  companies!  !n  either  case  the 
purpoee  of  the  statute  would  be  subserved^ 
which  was  to  secure  to  the  trustee  the  sum 
of  such  value  and  to  enable  the  bankrupt  t» 
"continue  to  hold,  own»  and  carry  sikA 
poUcj  free  from  the  claims  of  the  credfton 
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participating  in  the  distribution  of  the 
estate  under  the  bankruptcy  proceedings." 

Counsel  for  petitioner  argues  that  the 
policies  are  mere  investments,  and  intimates 
the  injustice  of  keeping  them  from  the 
trustee,  and  illustrates  the  comment  by  con- 
trasting what  the  company  would  have  paid 
as  the  surrender  value  of  policy  No.  274,445, 
I]  if  default  had  been  made  in  payment  *of  pre- 
miums, and  what  the  company  would  pay 
six  months  thereafter.  The  contrast  is  be- 
tween $5,905.65  and  $11,318.40.  But  this 
is  the  re$;ult  of  the  age  of  the  policy,  and 
cannot  be  a  test  of  other  policies  or  of  the 
construction  of  the  law.  And  a  precisely 
like  effect  would  result  if  the  policy  ex- 
pressed a  surrender  value,  in  which  case  it 
is  conceded,  it  would  come  under  the  law. 
The  same  comment  is  applicable  to  other 
arguments  of  petitioner  which  tend  to  con- 
found the  distinction  between  surrender 
value  and  other  value.  Section  70  deals 
with  the  former,  and  makes  it  the  con- 
ditions of  the  relative  rights  of  the  bank- 
rupt and  the  trustee  of  his  estate.  Pursu- 
ing the  argument  farther,  it  is  said  that 
*^he  right  to  participate  in  the  profits  was 
a  part  and  parcel  of  the  policy  and  of  the 
privileges  enjoyed  thereunder;"  and  it  is 
further  observed  that  the  difference  between 
the  value  of  the  policy  which  was  used  for 
illustration,  "if  lapsed  on  September  8, 
1903.  given  as  $5,905.65,  and  its  value  on 
March  8,  1904,  $11,318.40,  is  chiefly  made  up 
of  the  value  of  this  right  to  participate  in 

«  profits.'*     And  counsel  for  petitioner  is  dis- 

posed to  think  the  contention  absurd  that 
the  bankruptcy  law  contemplated  that  such 
a  valuable  right  "could  l)e  absolutely  wiped 
out  and  taken  from  the  trustee  in  such  a 
case  as  this  by  allowing  the  bankrupt  to 
taki*  up  the  policy  by  paying  what  the 
bankrupt  here  claims  to  be  the  surrender 
value."  Such  result  would  not  appear  to  be 
absurd  if  the  policy  were  only  two  years 
old  instead  of  nineteen  years.  Manifestly  a 
policy  cannot  be  declared  in  or  out  of  the 
law  according  to  its  age,  nor  can  anything 
be  deduced  from  the  investment  features  of 
tontine  policies.  Such  policies  were  decided 
to  be  covered  by  the  law  in  Ilolden  v.  Strat- 
ton.  Whether  the  law  shouhl  have  included 
them  is  not  our  concern.  Whatever  may  be 
saitl  against  it,  it  has  seemed  l)est  to  the 
legislature  to  encourage  the  extra  endeavor 
and  sacrifice  which  buch  policies  may  repre- 
sent. 

It  is  further  contended  that  respondent 
has  not  made  out  that  the  policies  have  a 
cash   surrender  value,    lH?cause    it    appears 

pll4]*froni  the  evidence  that  the  company  would 
not  acct^pt  their  surrender  until  thoy  had 
lapsed,  and  that  they  had  not  lapsed  either 
776 
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when  tke  petition  wns  IM  or  tti  W 
ruptey  adjudged.  Bnt  iUs  to  tutiMM 
to  saying  that  no  poliej  eui  om  km 
surrender  valne.  Aceording  to  tti  tat 
mony,  policies  which  hmw  a  itipiilatiai  li 
such  value  are  tubject  to  tlie  mm  h 
dition.  And  there  it  nothing  in  tk  nm 
to  show  that  the  pnetioe  and  polini  < 
other  companies  are  not  tihe  'mmu  w  tti 
of  the  Equitable  Life  Asmiimnee  Sodrt; 
Section  70  is  broad  enongh  to  ■*«*ft*»«»ii 
such  condition.  It  permiti  tke  ndi^lii 
of  a  policy  by  the  bankrupt  from  tha^ 
of  creditors  by  paying  or  Meuriog  ti  fl 
trustee  the  cash  surrender  Tahw  d  11 
policy  "within  thirty  daya*  alter  saek  nh 
"has  been  ascertained  and  stated  to  Ik 
trustee  by  the  company  iwuing  tk  mk' 
Judgment  aflSrmed. 


WILLIAM  MOORB  and  J.  &  lldhmi 
Partners,  Doing  Business  under  tke  Ifei 
Name  of  Moore  ft  McFemn,  ^ppti, 

T. 

R.  J.  McGUntE,  E.  H.  Woods.  I.  R 
•t  aL 

(See  8.  G.  Reporter's  ed.  tl4-tti.) 

Evidence— euffidency^-bonudatr  httm 
states — ^islands. 

Evidence  which  go«  in>  tatkvflfl 
to  raise  a  doubt  as  to  whether  Oi  uk 
channel  of  the  Missisaippi  river  kai  «l^ 
different  times  varied  from  one  side  •(  b- 
land  No.  76  to  the  other  will  not  npyati 
finding  that  this  chann«}  ran  to  the  «il«l 
the  island  when  Ifississippi  was  •Wh' 
to  the  Union,  and  was  thersfon  %pAd 
that  state,  where  such  finding  ii  eiMi  V 
testimony  from  memory  and  tnoM^lf 
the  presumption  from  the  wstsbliiii— >" 
the  channel  on  the  east  side  for  a  tiainr 
ing  back  nearly  or  quite  to  the  iil«hihi 
Arkansas,  and  by  consensus  of  aetbaflii* 
part  of  the  two  states  eonemd  srf  ** 
United  SUtes, 

[No.  28L] 

Argued  and  submitted  MarA  1  nliV^ 
Decided    March    28.  IM. 

APPEAL  from  the  CireoH  OmdI  d  ^ 
United  States  f or  tha  Sa 
of  4rkansas  to  review  a  daerse  ( 
for  want  of  juriedictioB,  a  UD  t»  fM^ 
remove  a  cloud   upon  the  tHh  t»  h^ 
No.  7C  in  the  Mississippi  riw.    Wm^ 
See  same  case  below,  IdS  IM.  TV* 
The  facts  are  sUted  In  the  opW* 


Note.— On  rivers  an 
boundaries — see  Doto  to 
16  LKJL  187. 
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Messri.  V*  It  Rok  and  J>.  E.  Myera 
irguftd  the  cause,  and,  with  Meesrs.  W*  E, 
EemiT\gwiijt  Q.  B.  Kcifie^  Lem  BaDkii  and 
J.  W.  Apperion,  ftled  a  brief  for  appsllaQts. 

Mr»  J.  M*  Moore  Bubmltted  tbe  cause  for 
ippJle^s,  M^ara.  AlesLUder  ¥.  Scott, 
Charles  Scott>  and  E,  H.  Woods  were  on 
ikf  brief. 

Mr.  Justice  Holmes  delivored  tbe  opin* 
kra  of  the  court; 

Tbii  id  a  bill  to  quiet  and  remove  a  cloud 
upcrn  the  title  to  land  alleged  to  be  in 
Arkinsas.  The  circuit  court  found  that 
]Hk  Isnd  was  in  Miasiasippi  and  diBmiHaed 
tke  case  for  want  of  jurisdifition,  142  Fed. 
187,  The  judge  made  the  usual  certificate! 
lad  an  appeal  was  taken  to  this  court. 

The  land  in  controversy  is  Island  No.  76, 
formerly  called  Chapeau  island,  in  the 
Hi84iifeBippi  river,  and  whether  it  la  part  of 
ArkftD^as  or  of  MtsaiBsippi  depends,  as  both 
psrties  agree,  on  what  was  the  western 
injuadarf  of  Mississippi,  as  establiahed  by 
the  aet  of  Congress  admitting  that  state 
to  tW  Union*  Act  of  March  1,  1817,  chap* 
23  (3  Stat*  Bt  L.  348).  In  that  act  tbe 
lUte  It  bounded  by  a  line  "beginning  on 
the  river  Mississippi"  and  running  around 
the  state  **to  tbe  Mississippi  river,  thence 
yp  the  same  to  the  beginning."  The 
plmtifTa  contend  that  these  words  should 
j  W  oosBtnied  to  bound  the  state  on  the 
.^eistern  bank  of  the  river,  while  the  de- 
iiDjdiiits  maintain  that  they  refer  to  tbe 
Middle  af  the  main  channel,  as  it  then  was. 
Tk  chief  difTerence  is  upon  the  question 
*f  fact  whether  the  main  channel  was  to 
the  eifit  or  west  of  tbe  island  in  1817  j  but 
*«  tbe  construction  of  the  statute  also  is 
Ml  dispute,  there  is  jurisdiction,  and  Joy  v. 
St  Louis/ 201  U.  S.  332,  50  L.  ed.  776,  26 
^^-  Ot.  Rpp.  478,  cited  by  the  appelJees, 
does  not  apply. 

We  shall  assume  for  the  purposes  of  de- 
"^'^'JTi  that  tbe  boundary  is  the  middle  of 
^^^  mtin  channel  as  it  was  in  1817,  and 
*<ldrK5s  ourselves  at  once  to  the  chief  is- 
*"*  Some  facta  are  clear*  Arkansas  was 
*^iinittpd  to  the  Union  by  act  of  Congress 
^'f  June  16,  183(5.  chap,  100*  (5  Stat*  at  C  50)* 
^h  act  purported,  in  terms,  to  bound  tbe 
^^^  state  by  the  middle  of  tbe  main  chan- 
^^:  that  is,  of  course,  as  it  then  was,  so 
^^H  if  at  that  time  the  channel  was  on 
^f  Mksissippi  side*  the  act  of  the  govern- 
^^nt  smportert  ^n  understanding'  that,  the 
fconndary  of  Mississippi  went  no  farther.  In 
^*^7,  1818,  and  1S4S>  there  were  purchascis 
of  s  great  part  of  the  island  at  the  United 
States  land  office  in  Helena,  Arkansas,  and 
cpftificates  and  patents  were  i*^aued  by  the 
['of ted  States  goTemment.  The  titles  thus 
frf-ited   are   not    attacked,   but    are   said   to 


have  been  loet  bj  the  Mlaslasfppi  ta:c  aale 
hereafter  mentioned.  The  small  remnant 
waa  conveyed  by  tbe  United  States  to  Ar- 
kansas *ten  yeara  later  by  a  patent  under  [S20] 
the  swamp  land  act,  Arkansas  regularly 
taiced  the  island  as  far  back  aa  its  books 
are  preserved,  and  presumably  before*  The 
above-mentioned  greater  part  was  forfeited 
for  taxes  to  tbe  atatCt  Then  tbe  state  in- 
stituted  a  statutory  proceeding  to  decide 
whether  the  forfeiture  was  valid,  and,  if 
not^  to  collect  the  taxes  by  a  new  sale. 
A  new  sale  was  ordered  in  due  time,  made, 
and  the  deed  approved  by  tbe  court.  The 
plaintiffs  are  purchasers  from  the  grantor 
under  this  sale  and  also  from  grantees  of 
tbe  residue  patented  under  the  swamp  land 
act  to  tbe  state. 

Thus  it  is  apparent  that  Arkansas  has 
exercised  dominion  over  the  island  from 
1847  down  to  recent  times.  The  state  of 
MtssiaHippj,  on  the  other  bandi  only  re- 
cently, and  since  the  channel  has  changed, 
as  we  shall  state ^  has  attempted  to  tax 
it.  In  1891  it  purported  to  sell  the  land 
for  taxes,  but  the  neirt  year  the  money 
paid  was  refunded  to  the  purchaser,  on  tbe 
certiScate  of  tbe  governor  and  attorney 
general  of  the  state  that  the  land  waa 
* 'within  the  limits,  and  the  property,  of 
tbe  state  of  Arkansas*"  Later^  in  1890, 
the  state  changed  its  mind  and  sold  the 
land  for  taxes  again,  the  defendants  get^ 
ting  tbelr  title  from  this  sale^  but  the 
possession  of  Arkansas  and  the  plaintiffs 
under  it  has  remained.  In  view  of  these 
conditions  there  may  be  ».  doubt  whether 
c6urts  should  go  beyond  them  in  a  pri- 
vate controversy,  rather  than  leave  it  to 
the  state  of  Mississippi,  if  dissatisfied,  to 
bring  a  suit  in  its  own  name*  See  Jones  v* 
United  States,  137  U.  S.  202,  34  L*  ed.  69l» 
U  Sup.  Ct.  Rep,  SO  J  Foster  v.  Neil  son,  2 
Pet  253,  7  L*  ed*  416;  Filbiol  v.  Tomey,  194 
U.  S.  356,  4S  L*  ed.  1014,  24  Sup,  Ct.  Rep. 
608;  Bedel  v,  Loomis,  11  N,  H*  9;  State 
V.  Dun  well,  3  R*  I,  127;  State  v,  Wagner, 
51  Me.  178j  184.  But,  however  this  may  bo 
the  facts  stated  give  us  a  starting  point 
and  raise  a  presumption  which  is  fortified 
by  some  further  mattaia  also  beyond  dis- 
pute. 

The  court  below  finds  that  "ever  since 
1S39,  and  probably  two  or  three  years  be- 
fore that  time,  up  to  the  year  1881,  tba 
main  channel  was  east  of  the  island  in  con- 
troversy, andt  since  1881  up  to  the  present  . 
time,  west  of  the  island  j"  the  change  •being[221] 
due,  it  seems,  to  the  washing  away  of  the 
old  Napoleon  island,  10  miles  or  so  above* 
There  is  no  serious  attempt  to  cast  doubt 
upon  this  finding  and  we  deem  it  correct* 
fn  connection  with  the  finding  it  abould  ba 
nnHced  thftt  a  Missisaippi  statute  of  193n, 


I 


;u5  U.  8. 


U.  S.,  Book  61. 


40 


777 


Bl-288 


Summ  GouBT  or  thb  Uhixb)  8EATBi» 


Oat.tm, 


repeated  in  the  Code  of  1857,  p.  64,  gives 
as  one  boundary  of  Bolivar  county,  "thence 
down  the  main  channel  of  the  said  Mis- 
sissippi," thus  seemingly  adopting  the 
channel  as  it  then  was,  on  the  MissisB^>pi 
side,  as  the  true  boundary,  and  furnishing 
evidence  from  which  we  should  not  lightly 
depart.  In  1840  the  island  was  surveyed 
and  platted  as  part  of  Arkansas,  and  the 
survey  was  certified  by  William  Pelham, 
the  surveyor  of  public  lands  in  Arkansas. 
The  field  notes  state  that  the  main  channel 
is  on  the  l^fississippi  side,  and  that  the 
inhabitants  of  the  island  vote  and  pay 
taxes  in  Arkansas.  They  add  that  the 
channel  or  chute  on  the  other  side  is 
wide,  but  in  low  water  very  shallow,  and 
that  on  December  27,  1845,  the  surveyor 
got  his  skiff  through  with  difficulty.  This 
is  the  most  exact  and  authentic  of  the  sur- 
veys produced  on  either  side. 

The  presumption  raised  by  the  facts  thus 
far  recited  is  confirmed  by  the  evidence  of 
an  old  steamboat  captain,  whose  personal 
experience  went  back  to  1839.  He  testified 
that  he  learned  under  his  father  and  broth- 
er, and  that  they  instructed  him  that  the 
channel  was  on  the  cast  side  in  1812.  He 
further  stated  that  one  of  the  first  wood 
yards  established  on  the  Mississippi  rjver 
for  selling  wood  to  steamers  was  just  above 
No.  76  on  the  ^Gssissippi  side.  Another 
witness,  who  lived  in  the  neighborhood  in 
1839  and  after,  testified  that  the  channel 
^18  considered  to  be  on  the  east  side,  that 
the  boats  passed  directly  in  front  of  her 
house,  and  that  they  could  not  pass  up  tht 
chute  on  the  other  side,  except  in  very  high 
water.  Having  in  mind  the  finding  that  we 
have  quoted,  we  mention  the  last  testi- 
mony only  for  the  indication  that  it  gives 
of  a  more  or  less  permanent  condition  ex- 
isting at  the  time  when  the  witness's  mem- 
ory began. 
As  against  this  consensus  of  action  on 
[822] the  part  of  the  two  *states  concerned  and 
the  United  States,  this  presumption  from 
the  establishment  of  the  channel  for  a 
time  running  back  nearly  or  quite  to  the 
admission  of  Arkansas,  and  this  testimony 
from  memory  and  tradition,  the  chief  re- 
liance of  the  defendants  is  upon  certain 
maps  and  the  statement  in  a  letter  to 
which  we  shall  refer.  The  first  and  most 
important  of  the  maps  is  one  of  a  "Recon- 
nois<:ance  of  the  Mississippi  and  Ohio  Riv- 
ers," made  during  the  months  of  October, 
November,  and  December,  1821,  by  two 
captains  and  a  lieutenant  of  engineers  un- 
der the  direction  of  the  board  of  engineers. 
This  exhibits  Chapeau  island  with  a  dry 
sand  bar  on  the  Mississippi  side,  and  in- 
dicates by  dots  that  the  channel  is  to  the 
west.  If  the  distances  are  accurate  the 
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sand  bar  at  the  top  approadiBS  prafety  mt 
to  MiBsissippt;  but  in  Tiew  of  tlie  nnl 
scale  of  the  map  and  the  abeenee  of  ■Btt* 
urementa  there  is  no  lufBoient  warmt  te 
assuming  that  the  dJatancea  are  umak» 
As  to  the  indication  of  the  ehaaMi,  Ik 
would  not  be  surpriaing^  eonriderf^g  tki 
short  time  daring  which  tbe  lecoMBlhg 
extended,  if  it  had  been  determliid  if 
nothing  more  than  tbe  TiaiUe  widtL  M 
in  any  event  it  hardly  wonid  do  man  tkn 
confirm  a  conjecture  snggeated  by  ottv 
sources  which  we  shall  mentiop,  tkt  li 
some  years  the  weetem  .pnange  wh  m 
good  as  or  better  than  the  Bum  pwwrt 
one  to  the  eaat. 

The  next  map  la  one  eeitilled  Januyft 
1829,  of  a  survey  in  Fdnnary,  1887,  iMi| 
the  Arkansas  shore  eeeUoniaed  and  ttt  b* 
land  sketched  in,  with  diataneee  indlflri^ik 
some  points,  but  not  eeetioniMd.  M 
map  cannot  be  aaid  to  help  either  ride  » 
eept  by  speculation  of  an  nneertain  eoct  lb 
next  map,  howcTer,  is  Bum  deflaHa  B 
is  a  map  of  townahip  21»  ium  8  vert*  Mi- 
sissippi,  said  to  be  projected  mm  fsUMtn 
of  Benjamin  QriflSn,  alao  prodneed,  aidi  k 
January  and  February,  1830.  Hm  the  b- 
land  is  divided  up  as  put  of  the  towmHb 
although  not  seetioniied  radar  the.  VtM 
States  statutes,  and  there  an  oChv  4^ 
indications  that  the  dnftamaa  ni^i^Mai 
island  as  belonging  to  IfflMimippi  IWP 
map  is  more  or  leia  eonntemeted  hj  iMfr 
er  map  of  the  same  townahip  algnedhflM- 
jamin  Griffin,  which  does  not  aeelkrimtti 
island,  and  indicatea,  if  it  IttdieafeH  aV 
thing  about  it,  that  the  dMUBael  h  mHi 
east  side.  The  field  Botea  fn  ttf  |tai 
speak  of  "where  the  wnat  boondaqr  «■* 
to  the  river,"  and  they  gi^  th|  wUlhrf 
the  eaat  channel  at  the  top  as  tjMI  IMt 
The  defendanta  contend  that  the  int  ■■* 
tioned  of  these  two  mapa  la  the  eoafklii 
work,  but  that  hardly  eaa  ba  nil  li  k 
proved. 

In  addiUon  to  theae  mapa  thm  ii  «■ 
correspondence,  ete,  from  whidi  Ik  ■Iff'* 
that  the  island  waa  aeleetad  hj  WaiiM 
under  the  awamp  land  aet»  aM  thil  «■ 
the  selection  had  been  approiad  hj  tleli^    \ 
retary  of  the  Interior,  bat  before  uy  f^    I 
ent  had  issued,  the  ialaad  waa  nii  If  §■ 
sUte  in  1854  to  one  Ford,    b  Wl  M   { 
wrote  to  the  goveroor  of 
plaining  that  Arkanaaa  HaJmM 
and  that  the  island  had  been  dk 
public  domain  within  tlm  Uirila  ef  M 
state,  asking  the  goTereor  to  ekte  •  1^ 
ent  from  Washington,  and  iaoloriitt^ 
ter  to  the  writer, 
who  is  said  to  have 
hCssissippi  at 
is  mudi  relied  npos.    it  pummU  li  ■** 


Fordf  fHNa  oaa  n^M^ 
«been  eiu  wym  p— i» 
lea    ardata.   WilM 


J 
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lO  mqtttiy  118  Ig  the  laland^  refers  to  the 
urf«^  of  1S30  or  1S31,  aad  saja  thiit  ftt  that 
Ime,  i^iid  for  soma  je&rs  Alter,  the  island 
ikuii,  &s  it  wan  called «  w&a  quite  narrow ^ 
BOt  over  100  jarda  wide  about  opposite  the 
EEiJddk  of  the  island,  and  thiit  at  that  time 
ihjR  writer  never  heard  of  a  steamboat  going 
up  or  down  on  the  east  side.  The  main  river 
tim.  passed  on  the  west  aide.  The  writer 
Pddi  that  he  thlnka  it  was  in  1835  that  he 
i|ient  aotne  tim^  in  examining  the  land  in 
T-  21,  R,  8  W-,  and  that  the  island  chute 
wia  quite  narrow  then* 

Prtsumablj  this  letter  was  written  with 
knowledge  ol  Ford*9  object,  and  it  hardly 
eui  be  said  to  aland  on  the  footing  of  dis- 
bterested  tradition.  Whether  it  was  ad- 
idi&ible  or  not  we  need  not  consider.  It 
WW  forwarded  to  the  Department  of  tbe 
hiterior  by  the  governor  with  Ford*a  claim. 
]Tbe  'Commissioner  answered  the  letter,  ex- 
ptre&amg  an  opinion  favorable  to  Mississippi 
from  mspection  of  the  plats  and  Dojw^ninfif'a 
itat^ment,  and  indosing  a  similar  opinion 
oft  former  Commissioner  in  1855,  also  from 
iii«p#ction  of  the  plats.  Both  letters,  how^ 
s'^r,  called  for  evidence  of  the  conditio^]  In 
111",  and  the  later  one  specifically  asked  for 
ift  iffidavit  from  Downing  and  another  dis- 
1liteT«Kt^  witnesie.  It  was  aasumed  that 
ito  kadf  or  most  ol  iti  waa  disposed  of,  and 
liftt  the  question  would  be  of  reimburi^e- 
^mut  The  affidavits  asked  for  seem  not  to 
b?^  heen  furnished^  and  nothing  more  ap* 
^r*  to  have  been  done  until  June  27, 
1896,  At  that  date  another  letter  from  the 
Act  1210  Cbmmisa loner  speaks  of  the  land  as 
biTiag  been  mostly  disposed  of  before  the 
•tamp  land  act,  and  therefore  not  granted 
bj  it,  and  suggests  the  submission  of  a 
lilt  containing  the  51  acres  not  so  disposed 
of  for  approval  to  Mississippi,  giving  the 
KDYem*>r  sixty  days  for  action.  Nothing 
^rthcr  was  done* 

This  evidence  appears  to  ns  insufficient 
^  meet  the  established  facta  to  which  we 
'^Ave  referred-  It  must  be  admitted  to 
Wm  a  doubt  whether  the  channel  has  not 
'^rled  from  time  to  time  before  the  great 
^hsDges  about  1881.  This  doubt  is  en* 
l^ineed  by  other  soxirrps  of  information  not 
Hi  in  evidence,  but  partialy  referred  to 
^  the  plaintiffs  at  the  argument.  A  map 
n  S&mael  Cummiogs^s  Weatern  Navigator, 
*Hladelpbia,  1822,  vol,  1,  indicates  the 
luumel  on  the  Arkansas  side,  and  this  is 
on  firmed  by  the  text.  Vol.  2,  p.  44.  In 
he  Navigator,  Zadok  Cramer,  published  for 
a  amber  of  years  at  Pittsburg  for  the  in- 
^rmation  of  piloti,  in  1806  the  channel 
said  to  be  good  on  both  Udes.  In  ISOB 
id  ISll  it  is  said  that  the  left  (enat)  side 
the  best  in  low  water.  In  IRH,  1RT7, 
id  1818,  on  the  other  hand,  the  best  chan- 
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n^  is  said  to  be  on  the  dght  side  at  all 
stages.  We  refer  to  all  the  years  that  ws 
have  seen.  In  view  of  this  statement  for 
the  very  year  when  Mississippi  was  admit- 
ted, it  is  imposaible  not  to  heaitate,  but  in 
Cumnimga's  Western  Pilot  for  1833  we  read 
"channel  either  side:  the  right  is  nearest, 
and  the  left  *ii  probably  rather  deepest; '^[225] 
and  this  seems  to  ms  to  have  been  true  for 
the  whole  time*  Upon  the  whole  evidence 
we  are  compelled  to  decide  that  the  plain- 
tiffs have  made  out  their  case* 
Decree  revermed. 

Mr.  Justice  Harlan  agrees  with  the  circnit 
court  as  to  both  the  facte  and  the  law^  and 
therefore  dissents* 

Mr.  Justiee  Peckham  took  no  part  in  the 

decisioit. 


EMPmE  STATE-IDAHO  MINTNG  &  DB- 
VELOPING  COMPANY  and  Federal  Min- 
ing &  Smelting  Company,  Appts., 
v» 
KENNEDY  J.   HANLEY,    ^ 

(See  S.  C,  Reporter's  ed.  225-236. ) 

Appeal— direct  review  of  decree  of  drcnit 
court — when  juriadiGtion  is  in  issue. 
L  A  case  cannot  be  brought  up  to  the 
Supreme   Court    of   the   United    States   by 
direct  appeal  from  a  Federal  circuit  court, 
under  the  act  of  March  3,  1891  f2e  Stat,  at 
L.  827,  chap.  517,  U.  S,  Oomp.  Stat  1901, 
p.  488),  §  5,  &4  one  in  which  the  jurisdiction 
of  the  court  is  in  issue,  where  the  juris- 
diction challenged  is  not  that  of  the  court 
rendering  the  decree  from  which  tie  appeal 
ia  taken,  but  is  that  of  the  court  which  ren- 
dered a  former  decree,  which  is  set  up  in 
the  hilt  as  the  basis  of  the  title  in  suit. 
Appeal — direct   review  of  decree  of  circuit 
court— case  involving  construction  or  ap- 
pUcatiqn  of  Federal  Constitution. 

2.  A  case  in  which  the  contention  is 
made  that  the  decree  which  is  the  basis  of 
suit  is  vo\i}  as  violating  the  right,  under  the 
Federal  Constitution,  to  a  jury  trial  and  to 
due  proc€»sa  of  law,  does  not  involve  the 
construction  or  application  of  auch  Constitu- 
tion, within  the  meaning  of  the  act  of 
March  3^  1891^  §  5,  authorising  direct  ap- 
peals from  the  circuit  or  district  courts  to 
the  Federal  Supreme  Courti  where  the  real 
issue  as  to  such  prior  decree  was  whether 
it  was  res  ludicata  between  the  parties,  or, 
as  is  eont ended  by  the  appellautij  was  ren- 
dered without  jurisdiction. 

[No.  206.] 


Note. — On  direct  review  of  circuit  and 
district  court  judgments  in  Federal  Supreme 
Court — see  note  to  Gwin  v.  United  States, 
4e  L.  ed.  U.  S.  741. 
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Arffued  February  I,  1907.     Decided  March 
26,    1907. 

APPEAL  from  the  Circuit  Court  of  the 
United  Rtntos  for  the  District  of  Idaho 
to  review  a  decree  sustaining  the  yalidity  of 
a  prior  decree  set  up  in  the  bill  as  the 
basis  of  title  in  suit.  Dismissed  for  want 
of  jurisdiction. 

Statement  by  Mr.  Justice  Day: 

The  defendant  in  error,  complainant  be- 
low, brought  suit  in  the  circuit  court  of  the 
United  States  for  the  district  of  Idaho 
against  the  Empire  State-Idaho  Mining  & 
Developing  Company  and  the  Federal  Mining 
&  Smelting  Company,  appellants  herein.  The 
[«26]bill,  filed  July  27,  1904,  alleged  diversity  'of 
citizenship  as  the  ground  of  Jurisdiction, 
and  averred  that  the  Empire  State-Idaho 
Mining  &  Developing  Company,  the  Federal 
Mining  &  Smelting  Company,  and  complain- 
ant are  the  owners  and  possessors,  as  ten- 
ants in  common,  of  the  Skookum  mine  and 
mining  claim  and  the  ores  therein  contained, 
situatetl  in  Yreka  mining  district,  Shoshone 
county,  Idaho.  The  complainant  was  al- 
leged to  be  the  owner  of  an  undivided  one- 
eighth  interest  in  the  fee  thereof,  and  the 
Empire  State-Idaho  Mining  &  Developing 
Com])any  the  owner  of  the  undivided  seven 
eighths  of  said  mine  and  claim. 

There  are  other  allegations,  not  neces- 
sary to  be  here  set  out,  and  then,  in  the 
eighth  paragraph  of  the  bill,  it  is  alleged: 

"8.  That  prior  to  May  17,  1902,  the  de- 
fendant Empire  State-Idaho  Mining  &  De- 
veloping Company  extracted  from  said  mine, 
through  said  tunnels,  large  quantities  of 
ore,  and  sold  the  same,  and  received  all  of 
the  proceeds  thereof,  and  paid  no  part  of  the 
same  to  complainant;  that  complainant 
brought  suit  on  March  19.  1899,  in  the 
United  States  circuit  court,  district  of 
Idaho  (a  court  having  jurisdiction  of  the 
parties  and  subject-matter),  against  said  de- 
fendant and  Charles  Sweeny  and  F.  Lewis 
Clark,  to  recover  his  share  of  the  proceeds, 
and  to  quiet  his  title  to  said  mine  and  ore 
bodies:  and  in  said  suit  recovered  a  decree 
against  said  defendant  Empire  State-Idaho 
Mining  &  Developing  Company,  duly  given 
and  made  in  said  Tnited  States  circuit 
court  at  Moscow,  Idaho,  on  or  about  Novem- 
ber 17.  1002,  for  the  sum  of  one  hundred 
seventy-five  thousand  dollars  ($175,000), 
and  which  decree  quieted  the  title  of  tbis 
complainant  to  said  one-eighth  interest  in 
said  claim  and  ore  bodies,  a  certified  and 
attested  copy  of  which  decree  was,  on  the 
—day  of  November,  1902,  recorded  in  Sho- 
shone county,  Idaho,  and  the  amount  de- 
creed to  complainant  therein  remains  un- 
paid and  unsatisfied,  excepting  the  sum  of 
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$6,623.42;  that,  M  tha  nsmitt  of  aa  mnl 
from  said  decree  by  oomplainant,  the  mm 
was,  on  the  10th  day  of  May,  1904,  ao  aodi- 
fled  aa  to  make  the  amount  thereof  $295,- 
061.40.  with  interest  thereon  from  Fdnvy 
15  until  *paid,  at  7  per  eent  per  annu,  udlM 
the  said  amount  and  eTeiy  part  thereof  ii 
now  unpaid." 

The  bill  aTers  the  extraction  of  i  lufi 
amount  of  ore  in  which  the  complainaat  d- 
leges  he  is  entitled  to  an  interest,  aid  tbt 
the  defendants  the  Empire  State-Idaho  Mii- 
ing  &  Developing  Company  and  the  Fedcnl 
Mining  &  Smelting  Company  deny  the  tith 
of  the  complainant  to  the  mining  tad  en 
bodies.  It  further  avers  that  the  deM- 
ants  are  appropriating  the  ores  miaed  to 
their  own  use,  and,  after  other  allepUtotf 
not  necessary  to  be  aet  out,  prmyi  for  tf 
injunction  restraining  the  def endanti  Jiw 
extracting  ore  from  the  Skookm  iriM 
pending  the  suit,  and  for  an  aoeonntiBg  Iff 
the  oreff  extracted  from  tba  minoi  aid  cUi 
since  May  17,  1002. 

By  the  amended  aniwcr  the  dcftidaA  * 
among  other  defensea,  aet  up  that  the  em 
which  they  are  extraeting  belong  to  a  wai 
or  lode  not  having  ita  apex  withb  tie 
Skookum  mining  daim,  bnt  baloagtaf  t»  i 
vein  having  its  apex  within  the  lode  mSiiH 
claim  lying  to  the  north  of  the  SkooM 
claim  and  a  part  of  the  Saa  Carloi  cUk 
owned  by  the  defendanta,  and  deny  thifttki 
defendants  are  mining  any  orea  in  wUehth 
complainant  has  any  right,  and  ann  lM 
the  claim  thereto  it  without  merit;  oi 
coming  to  answer  the  n^^th  paragraph ' 
the  bill,  setting  up  the  deerer  ^ipaa  «MA 
the  plaintiff  relied  fbr  Us  tkOa,  the  *• 
fendants  set  up  paragrapha  6  aad  7:     • 

"6.  Answering  paragraph  eighth  el  Ai 
bill,  these  defendanta  admit  that  aa  irfi* 
was  brought  against  the  partiaa  nUNdk 
said  paragraph  as  alleged  theieia,  hirt  M 
that  said  action  waa  brought  to  ^tUt  fH^ 
to  said  ore  bodiea,  or  that  the  deent  ttii^ 
did  in  fact  quiet  title  to  aaid  on  bodlHtf  * 
an  undivided  one-eighth  intomt  tttfril  ^ 
the  complainant,  and  allego  fnthir  Mi* 
ceming  said  decree  in  aaid  aetioa  thrt  ^ 
court,  in  the  said  action,  lisd 
to  determine  title  to  the 
mine  or  to  the  ore  bodiso  lyi^g  vilhii ' 
beneath  the  laid  mining  daini,  i*^ 
reason  that  the  bill  of  eompUat  fai  tteMJf^ 
aetton  does  *not  purport  to  bs  ■■  arflwM 
quiet  title  to  the  said  Bins  or  sn  hdh^ 


quiet 

nor  does  the  ssme  maks  a 

ing  of  title  thereto,  nor  Is  it  ssah  tf  ^ 

authorixe  the  decree  rsudsred  Is  ssii  a^^ 

purporting  to  quiet  too  titls  to  ssll  ^* 

and  ore  bodies,  and  for  tbs  huibg  MM* 

alleged  hV  defendants  to  bs  a  »Mft.  ttskli 

opportunity  was  givsn  to  tbs  MhM* 


itoe. 
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tbereia  to  litigate  tlie  title  to  i&ld  ot« 
bodies  before  the  decree  in  said  actioti  pur- 
porting to  qui€t  title  waa  renderedj  and  for 
ibe  further  reason  that,  at  tlie  time  of  the 
comioeQceineitt  of  iatd  action^  the  defendant 
lierem.  Empire  State-Idaha  Mining  &  De- 
Yeloping^  Com  pan  J,  was,  aa  shown  by  the 
eouiptaint  herein,  in  exclusive  possession  ol 
such  ore  bodies*  and  the  oomplainant  was 
out  of  possesion  thereof,  and  an  action  of 
law  alone  would  lie  in  the  Federal  court 
t©  ddermine  title  to  such  ore  bodies,  and 
thst  the  defendant  therein^  being  the  de- 
fEiiknt  Empire  State -Idaho  Mining  &  Be- 
^etoping  Oompanft  bad  a  right,  under  the 
kwB  ind  OonstitutioQ  of  the  United  States^ 
to  &  trial  by  jury  of  the  question  of  title  to 
mi  ore  bodies^  and  defendants  allege  that 
so  much  of  the  decree  in  said  action  as 
imdertaok  or  purported  to  quiet  title  to 
Bueh  ore  bodies  was  and  is  absolutely  void 
*s  tn  the  Empire  State-Idaho  Mining  &  De- 
Teloping  Company^  because  the  same  conatl- 
tuted  and  was  in  fact  an  attempt  to  deprive 
it  of  ita  property  without  due  proceaa  of 
law  witliin  the  meaning  of  article  5  of  the 
tmendmants  to  the  Gonatitution  of  the 
TIiiit«d  States^  and  because  the  aame  consti- 
tute an  adjudication  of  its  property  Hgh ts 
without  its  consent  by  the  court  without 
7  of  the  amendments  to  the  Constitution  of 
tW  United  States. 

"7,  The  defendants  attach  hereto,  marked 
^ibit  A,  and  pray  that  the  same  may  be 
^^n  as  a  part  of  this  answer,  copies  of 
tbe  complaint,  answer,  and  replication  In 
the  action  referred  to  in  the  eighth  para- 
P^ph  in  the  bill,  and  allege  that  the  same 
f  ^istituted   the   sole    pleadings  in    the   said 

■  *ctif>n,  and,  together  with  the  evidence,  con- 
W  stituted  the  sole  baaia  for  the  final  decree 
--  ^^'n^^nsl  ther(*in,  ^  copv  of  whi^h  H  Ht- 
l«9]tiiclied  -hereto  and  marked  Exhibit  B,  and 
I  made  a  part  hereof;  that  after  the  repli- 
I  ^tioB  in  said  cause  was  filed  teatimony  was 
f  sikea  before  an  examiner,  on  thri  part  of 
^^  complainant,  in  support  of  the  allega- 
^ons  oontained  in  the  bill,  to  wit,  the  al- 
lotions  that  the  defendants  Clark  and 
Sweeney  had  acquired  the  one^  eighth  inter- 
**t  in  the  Skookum  mine  from  the  com- 
plainant by  fraud,  covin,  and  deceit,  and 
S^timony  was  introduced  by  the  defendants 
^Dtradicting  the  testimony  of  the  com- 
plainant,  and  tending  to  support  the  af- 
fhmatjve  allegationa  of  the  answer,  and  no 
testimony  was  offered  or  taken,  either  fot 
eomplainant  or  defendants,  concerning  thf 
said  one-eighth  interest  e.tcept  the  evidence 
for  and  against  fraud,  covin,  and  deceit,  as 
before  alleged.  Thereupon  the  said  cause 
w^M  submit  ted  to  the  cjurt  for  d'^i^ision,  and 
the  said  circuit  conrt  entered  a  decree  in 
fftvor  of  the  defendants  therein.  There- 
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upon  complainant  in  that  eult  appealed  to 
the  United  States  court  of  appeals  for  the 
ninth  circuit  from  the  iaid  decree,  and  the 
said  courti  after  a  hearing  upon  the  plead- 
ings and  the  evidence  before  it,  found  that 
the  allegationa  of  the  bill  relating  to  the 
fraud  in  procuring  title  to  the  one^ eighth 
interest  claimed  by  the  said  Han  ley  were 
siistiuned  by  the  evidence,  and  the  decree 
was  reversed  and  the  cause  sent  back  to  the 
circuit  court  for  the  further  proceedings^ 
in  accordance  with  the  opinion.  Thereupon 
an  order  was  made  by  the  dicujt  court 
directing  an  accounting,  and  evidence  was 
introduced  by  complainant  to  show  the 
amount  and  value  of  ores  extracted  from  the 
Skookum  mine  pnof  to  May,  1902,  by  the 
defendants  in  said  suit.  That  defendants  in 
the  said  action  th&reupon  offered  to  prove 
that  the  said  ore  ao  extracted  from  under- 
neath the  Skookum  mine  prior  to  that 
time  was  part  of  the  vein  having  its  apei  in 
the  said  San  Carlos  claim^  above  referred 
to,  owned  by  defendants,  and  that  the  said 
San  Carlos  claim  was  so  located  that  its 
extralateral  rights  included  the  ore  bodies 
from  which  the  said  ores  were  e:xtracted. 
The  said  offer  to  prove  the  said  fact  was 
thereupon  denied  by  the  said  courts  acting 
under  *the  order  of  the  United  States  circuit [^30} 
court  of  appeals  for  the  ninth  circuit,  in  a 
certain  mandamus  proceeding  brought  in 
said  court  to  test  the  queeiion ;  that  defend- 
ants in  the  said  action  thereafter,  and  at 
all  times,  contended  and  insisted  that  they 
had  a  right  to  show  in  the  accounting  that 
the  ores  taken  from  under  the  Skookum 
claim  were  a  part  of  the  vein  apexing  in  the 
San  Carlos  claim,  of  which  the  defendant* 
were  the  owners,  and  that  the  court  wai 
without  jurisdiction  to  render  a  decree  in 
the  said  action  quieting  title  to  the  Skookum 
mine,  or  to  the  ore  bodies  referred  to  in  ths 
bill  of  complaint,  but  its  contentions  and 
objections  were  overruled  and  the  de- 
cree averred  by  the  complainant  was  ren- 
dered notwithstanding  such  protests  and 
objections;  and  defendants  aver  that  the 
said  decree  purporting  to  quiet  title  in  said 
ore  bodies  was  rendered  without  evidenco 
being  taken  upon  the  said  contention  of  the 
defendants!  ^i^d  without  any  evidence  what' 
ever  being  heard  which  threw  any  light 
upon  the  contention^  aad  said  decree  was 
thereafter,  upon  appeal  to  the  United  States 
circuit  court  of  appeals  for  the  ninth  circuit, 
affirmed,  the  court  in  said  cause  holding  as 
g'round  for  its  action  that  the  bill  of  com* 
plaint  made  a  cause  for  quieting  title  tO' 
the  one-eighth  interest  in  the  Skookum 
u;ine  and  to  the  ore  bodies  in  the  limits 
thereof f   and   that   the   defendants    in    said 
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cause,  having  failed  to  plead  title  to  the 
ore  bodies  in  themselves  by  virtue  of  the 
facts  hereinbefore  set  up,  were  estopped  to 
litigate  the  said  facts." 

The  complainant  below  filed  exceptions  to 
thia  amended  answer^  in  which  he  averred 
that,  in  the  former  decree,  the  title  to  the 
ore  bodies  in  question  was  quieted,  and  that 
the  issues  made  in  that  case  were  within  the 
Jurisdiction  and  Dower  of  thp  court  to  de- 
.termine,  and  that  the  question  of  the  right 
and  title  to  one  eighth  of  the  Skookum 
mine  and  mining  claim  and  ores  therein 
contained  had  been  determined  in  the  for- 
mer suit  in  favor  of  the  complainant,  and  the 
said  question  had  become  rea  judicata  in 
a  court  having  jurisdiction  of  thA  parties 
and  the  subject-matter. 
[281]  *Upon  hearing  the  exceptions  to  the 
amended  answer,  they  were  sustained  and 
the  answer  held  insufficient.  Thereupon  the 
defendants,  averring  that  the  court  was  in 
error  and  that  the  said  amended  answer 
constituted  a  defense,  declined  to  plead 
further,  and  elected  to  stand  upon  the 
amended  answer.  The  complainant  there- 
upon moved  the  oouit  for  a  final  decree  for 
one  eighth  of  the  amounts  stated  in  para- 
graph 9  of  the  answer  to  have  been  mined 
as  therein  stated.  A  final  decree  was  ren- 
dered accordingly,  and  thereupon  a  direct 
appeal  was  taken  to  this  court. 

Mr.  George  Turner  argued  the  cause,  ana, 
with  Mr.  F.  T.  Post,  filed  a  brief  for  appel- 
lants. 

^Ir.  M3n:on  A.  Folsom  argued  the  cause 
and  filed  a  brief  for  appellee. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

In  the  brief  and  argument  of  the  learned 
<»un5*el  for  the  appellants  it  is  said:  "The 
sole  question  in  the  case  is  whether,  on  the 
facts  set  up  and  pleaded  in  the  answer, 
there  was  jurisdiction  in  the  United  States 
circuit  court  in  the  former  suit  to  render 
the  jud lament  quioting  in  the  complainant, 
Hanley,  title  to  one  eighth  of  all  the  ore 
bodies  found  within  the  boundaries  of  the 
Skookum  mining  claim.  The  lower  court 
thought  the  answer  failed  to  show  want  of 
juri34liction,  and  sustained  complainant's  ex- 
ceptions." 

A  preliminary  question  for  examination 
in  this  court,  although  not  made  in  argu- 
ment by  counsel,  is  whether  this  court  has 
jurisdiction  of  this  case  by  direct  appeal 
from  the  judgment  rendered  in  the  circuit 
eourt  of  Idaho.  It  is  apparent  from  tho 
•tatement  preceding  this  opinion  that  the 
extent  and  efl'ect  of  the  adjudication  in 
the  first  case  wherein  the  complainant  al- 
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leges  title  was  decreed  to  him,  was  tk  ml 
controversy  between  the  parties.  The  com- 
plainant contended  *that  the  court  ii  tki{m 
former  case  had  adjudicated  title  to  all «: 
the  ore  bodies  found  within  the  boundtriii 
of  the  "Skookum  clainu"  The  defesduti 
contended  that  the  ore  bodies  in  cuntiwan 
belonged  to  another  mine,  the  San  Girioi, 
the  property  of  the  defendants,  by  mm 
of  the  fact  that  they  are  of  a  vein  wUek 
has  its  apex  in  the  San  Carlos  mining  du^ 
and  not  in  the  Skookum ;  and  that  the  de- 
cree in  the  former  suit  was  without  jnii' 
diction  in  so  far  as  it  undertook  to  ((aiet 
title  for  such  ore  bodies,  beeauie  tkt  pM 
ings  in  that  suit  made  no  ease  for  ineh  de- 
cree. 

If  this  case  can  come  here  by  dinet  i^ 
peal  it  must  be  because  it  is  withii  1 1  c( 
the  court  of  appeals  act  1891,  providiiig  for 
direct  appeals  in  certain  cases  from  the  or- 
cuit  court  to  this  court.  26  Stat,  at  L  0. 
chap.  517,  §  5.  U.  S.  Comp.  Stot  1901,  p. 
488.  It  cannot  be  brought  diraetiy  knii 
a  case  in  which  the  jurisdiction  of  the  0o«t 
is  in  issue;  for  the  jurisdiction  disUcsgrf 
is  not  that  of  the  court  rendering  the  de- 
cree from  which  this  appeal  is  taken,  bit  ii 
that  of  the  court  rendering  the  fbr■lrd^ 
cree,  which  is  set  up  in  the  oomplmiflt  ai  tki 
basis  of  the  title  sued  upon.  Re  Laioa 
150  U.  S.  399,  37  L.  ed.  1120,  14  Snpb  a 
Rep.  123. 

If  tho  case  is  properly  hers^  ft  ^^  ^ 
becai^'pe  it  is  one  which  involvM  the  tmr 
struction  or  application  of  the  Oosstitstiii 
rf  the  United  SUtes.  It  hms  bs«  npttH^ 
^y  held  that  it  is  only  whsn  tks  OoMtili- 
tion  of  the  United  SUtw  is  dhset^  td 
necessarily  drawn  in  question  that  ssth  i> 
appeal  can  be  taken,  and  the  cms  wnd  i* 
one  in  which  the  construction  or  applinHM 
•>f  the  Constitution  of  the  United  8Ut«h 
involved  as  controlling.  We  think  thbcM 
is  not  of  that  character.  It  b  eridnt  M 
the  real  issue  as  to  the  former  Jnd^neit 
was  whether  it  was  res  yndiesls  bctsMi 
the  parties,  or,  as  contended  by  the  sppri- 
lants,  rendered  without  juria^etion.  Ik 
court,  in  deciding  agmlnst  ths  apprihsll 
decided  that  the  court  had  Jurisdictiel,  Mi 
that  the  former  decree  was  soadsri^ 
This  decision  does  not  neeesssrHy  mt  ^ 
rectly  involve  the  eonstnietioB  or  iffi^ 
cation  of  the  Constitution  of  ths  VHd 
States.  ^ 

•In    World's    Colambinn    BnosHiBi  «^ 


United  SUtes,  8  C.  C.  A.  71.  18  U.  8.M 
159,  56  Fed.  057,  Mr.  Chisf  Jwtfss  NK 
speaking  for  the  court»  said:  "Gmh  in  vM 
the  construction  or  applientioB  of  ths  0^ 
stitution  is  involrcd,  or  tkt  '^^ 
tionality  of  any  law  of  the 
States  is' drawn  in  aoMtka,  an  oai— 
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lent  &fi  iisna  upon  a\ich  construction  or 
Ucatioa  or  eonBtitutionalitv,  the  decl- 
\  of  wMch  is  control  Hug;  otherwise 
ry  case  ariimg  under  the  laws  of  the 
[ted  States  might  be  aaid  to  InvolTe  the 
ttruction  or  applieation  of  the  Constitu- 
1*  or  the  Taliditj  of  siich  lawa." 
le  Lcnoonj  aiipm.,  was  ft  proceeding  in 
Has  corpna  to  discharge  a  party  held  up- 
an  order  for  imprisonment  for  failing 
pftf  a  ^ne  imposed  for  eontempt.  The 
itioner  altered  that  the  cireuil  court  had 
jurisdiction  of  the  case  in  which  the  or- 
'  of  injunction  had  been  issued,  for  vio- 
100  of  which  the  petitioner  wai  alleged 
be  guilty  of  contempt;  and  that  it  had 
Jurisdiction  either  of  the  subject-matter 
<>f  the  person  of  the  petitioner.  The  ap- 
cation  bt^itig  denied  and  direct  appeal 
ing  taken  to  this  courts  it  was  held  that 
wcmld  not  lie  under  §  5,  act  of  March 
J89I,  hecAU^e  the  jurisdiction  of  the  cir- 
it  court  of  the  petition  for  habeas  corpus 
A  not  in  issue,  nor  was  the  construction 
application  of  the  Constitution  involved, 
the  latter  pha^e  of  the  case  Mr*  Chtef 
stice  Fuller,  speaking  for  the  court,  said: 
"T^for  mn  the  attempt  be  aucceesfullj 
id&  to  bring  the  ease  within  the  claas  of 
ie«  in  which  the  construction  or  applica- 
m  of  the  Conatitution  ia  involved  in  the 
use  of  the  statute,  on  the  contention  that 
e  petitioner  was  deprived  of  hia  liberty 
thout  due  process^  of  law.  The  petition 
es  not  proceed  on  anj  such  theory,  hut 
tir?li?  on  the  ground  of  want  of  jurisdic- 
m  in  the  prior  case  over  the  subject- 
itter  and  over  the  person  of  pe  ti- 
me*, IB  respect  of  inquiry  into  which 
^  jurisdiction  of  the  circuit  court  waa 
%ht  If  I  in  the  opinion  of  that  court,  the 
attaining  order  had  bccct  absolutt^ly  void, 

■  tlie  petitioner  were  not  bound  *by  it,  he 
>ulcl  have  been  discharged,  not  because  he 
Duld  otberrt'i.^e  be  deprived  of  due  proc 
■ilut  beca^jiw  of  the  invalidity  of  the  pro- 
^h^  for  want  of  jurisdiction.  The  opiti- 
s  of  the  circuit  court  was  tlmt  jurisdiction 

the  prior  suit  and  proceedings  exiated, 
^<1  the  discharge  was  refused;  but  an  ap- 
-*'  fmm  thFit  jnd Lament  directly  to  this 
'"rt  would  not,  therefore,  He  on  the  ground 
^*l  the  application  of  the  Constitution  was 
'olv^  as  n  couifequence  of  an  alleged  er- 
ineoni  determination  of  the  questions  &<•.- 
^IJy  put  in  issue  by  the  petitioner." 
Ta  Carey  v.  Houston  &  T.  C.  R.  Co.  150 
'  8.  170,  37  L.  erL  104K  14  Sup.  Ct.  Rep, 
h  in  which  a  hill  in  equity  had  been  filed 

■  flfrder  to  impeach  and  set  aside  a  decree' 
foreclosure  on  the  gfround  of  fraud   and 

Mit  of  jurisdiction  in  the  foreclosure  suit, 
TEf?  held  that  no  caae  for  appeal  direct- 
to  this  court  was  maue  as  one  that  In- 
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volved  the  conHtniction  or  application  of 
the  Constitution  of  the  United  States,  In 
that  case  Mr*  Chief  Justice  Fuller,  delivering 
the  opinion  of  the  court,  said; 

"It  IS  argued  that  the  record  shows  that 
complainants  had  been  deprived  of  their 
property  without  due  process  of  law^  by 
means  of  the  decree  attacked,  but  because 
the  bill  alleged  irregularities,  errors,  and 
fuHsdiciion&l  defects  in  the  foreclosure 
proceedings  and  fraud  in  rei^peet  thereof 
and  in  the  subsequent  transactions,  which 
might  have  enabled  the  railroad  company, 
upon  a  direct  appeal,  to  have  a  voided  the 
decree  of  sale^  or  which,  if  iustained  on 
this  bill^  might  have  justified  the  circuit 
court  in  setting  aside  that  decree ^  it  does 
not  follow  that  the  construction  or  appli- 
cation of  the  Constitution  of  the  United 
States  was  involved  in  the  case  in  the  sense 
of  the  fttatute.  In  passing  upon  the  validi- 
ty of  that  decree  the  circuit  court  decided 
no  question  of  the  construction  or  the  ap- 
plication of  tl|e  Constitution,  and,  as  we 
have  said,  no  such  question  was  raised  for 
its  consideration.  Our  ooQclusion  is  that 
the  motion  to  dismiss  the  appeal  must  be 
sustained/' 

The  cases  cited  were  followed  and  the 
principles  deducible  *  therefrom  applied  in  [MB] 
Cosmopolitan  Min.  Co-  v.  Walsh,  103  U»  S. 
460,  4S  L.  ed.  749,  24  Sup.  Ot.  Rep.  489.  Ift 
that  case  It  was  contended,  in  a  replication 
to  an  answer  setting  up  certain  fonaer  judg- 
ments rendered  against  the  complainant  aa 
a  bar  to  the  suit  brought  by  it  to  recover 
possession  of  the  real  property  sold  under 
the  judgments,  that  they  were  awarded 
without  due  process  of  law,  in  violation  of 
the  14th  Amendment.  And  this  was  upon 
the  theory  that  the  service  of  procesa  in 
the  state  courts  upon  the  coi-poratiou's  agent 
in  the  suite  where  the  judgments  were  ren- 
dered was  unauthorized  by  the  laws  of  the 
state  or  the  general  principles  of  law.  It 
was  held  that  the  case  was  not  one  directly 
involving  the  construction  or  application  of 
the  Federal  Constitution  within  the  mean- 
ing of  §  5  of  the  act  of  March  3,  1891,  and 
the  writ  of  error  was  dismissed- 

We  think  the  principles  involved  in  these 
cases  decisive  against  jurisdiction  in  this 
court  of  this  appeal.  It  is  true  that  it  is 
averred  in  the  si^cth  paragraph  of  the 
amended  answer  above  set  forth  that,  in 
the  action  to  determine  title  to  the  ore 
bodiesj  the  mining  company  had  the  right, 
under  the  laws  and  Constitution  of  the 
United  States,  to  a  trial  by  jury,  of  which 
it  was  deprived »  and  that  so  much  of  the 
decree  as  undertook  to  quiet  title  to  th# 
ore  bodies  was  rendered  without  jurisdic- 
tion, because  the  same  constituted  and  was 
in  fact  an  attempt  to  deprive  the  defendant 
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of  its  property  without  due  process  of  law, 
in  vioUttion  of  the  Federal  Constitution. 
But  these  averments  of  conclusions  as  to 
constitutional  rights  do  not  change  the  real 
character  of  the  controversy  and  make  it 
a  case  in  which  the  controlling  rule  of  de- 
cision involves  the  construction  or  applica- 
tion of  the  Constitution  of  the  United 
States. 

The  thing  relied  upon  in  this  case  was  the 
controlling  effect  as  res  judicata  of  a  decree 
rendered  between  the  parties  in  another 
suit.  And  the  real  issue  was  as  to  the  ju- 
risdiction of  the  court  to  render  the  decree. 
The  determination  of  that  question  did  not 
involve  the  construction  or  application  of 
[286]*the  Constitution  of  the  United  States.  The 
circuit  court  held  that  the  court  rendering 
the  first  decree  had  jurisdiction  to  deter- 
mine the  ownership  of  the  ore  bodies  under- 
neath the  surface  of  the  Skookum  claim. 
The  court  thus  really  decided  a  question  of 
rea  judicata  between  the  parties  upon  gen- 
eral principles  of  law.  And  it  does  not  con- 
vert the  decision  into  one  involving  the  con- 
struction and  application  of  the  Constitu- 
tion of  the  ITiiited  States  to  aver,  argumen- 
tatively,  that  to  give  such  effect  to  a  for- 
mer adjudication  imder  the  circumstances 
amounts  to  depriving  a  party  of  due  proc- 
ess of  law. 

We  are  of  opinion,  therefore,  that  the 
case  does  not  come  within  the  5th  section  of 
the  circuit  court  of  appeals  act  as  one  di- 
rectly appealable  to  this  court. 

The  appeal  is  dismissed  for  want  of  ju- 
risdiction in  this  court. 


ROCHESTER  RAILWAY  COMPANY,  Plff. 
in  Err., 

V. 

CITY  OF  ROCHESTER, 

(See  S.  C.  Reporter's  ed.  236-266.) 

Corporations — consolidation  of  street  rail- 
ways—effect on  contract  exemption  from 
paving  obligations. 

1.  A  contract  exemption  of  a  street  rail- 
way company  from  paving  obligations  is 
not  a  "privilege"  within  the  meaning  of  N. 
Y.  Laws  1867,  chap.  264,  as  amended  by 
Laws  1879.  chap.  603,  empowering  a  railway 
company,  being  the  lessee  of  the  property  of 
another  railway  company,  to  acquire  the 
whole  of  the  latter's  capital  stock,  in  which 
case  its  "estate,  property,  rights,  privileges, 
and  franchises"  shall  vest  in  and  be  held 
and  enjoyed  by  the  purchasing  corporation 


Note. — On  the  effect  of  consolidation  of 
corporations — see  notes  to  Louisville.  N.  A. 
&  C.  R.  Co.  V.  Boney,  3  L.R.A.  435;  Shields 
V.  Ohio,  24  L.  ed.  U.  S.  357;  and  Cantillon 
V.  Dubuque  &  N.  W.  R.  Co.  6  LJLA.  726. 
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"fully  and  entirdy,  and  witlioiii  ^hugi  m 

diminution." 

Corporationa— conditioiia  of  toccipwithi 

effect  on  ezemptioiii  enjcyed  \j  fok' 

cesser  in  title. 

2.  A  street  railway  'eompany  iMOipi- 
rated  under  N.  Y.  Laws  1884,  dnp.  fit 
which  imposed  upon  It  the  duty  of  jinf 
a  portion  of  the  street,  cmnnot  duH  tit 
benefit  of  a  contract  ezempUon  from  ptrii| 
obligations  enjoyed  by  a  predceesior  h  fr 
tie. 

Corporations— dissolation    lale    of  eqW 
stock. 

3.  A  street  railway  eompeav  wkM 
capital  stock  has  been  wholly  aeamradt^i 
lessee  corporation,  pursuant  to  N.  T.  U* 
1807,  chap.  254,  which,  as  amended  hj  Un 
1879,  chap.  603,  provides  that  in  neh  Ml 
the  estate,  property,  rights,  privikgei,  lil 
franchises  of  the  selling  eorporatkm  M 
vest  in  the  purchasing  oorporatioa,  to  to 
thereafter  controlled  by  the  latttr  ii  lb 
own  name,  cannot  be  regarded  as  itin  kif- 
ing  a  corporate  existence  which  will  cMUi 
the  purchasing  corporation  to  elalm  aid  » 
joy,  on  behalf  of  the  selling  eorpontkn.  • 
contract  exemption  from  paying  obligitil 
which  the  latter  oorporatioB  M^foyw. 

[No.  166.] 
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N  ERROR  to  the  Snpremo  Govt  efti 
State  of  New  York  to  review  a  Jnl|B^ 
entered  pursuant  to  the  mandate  of  Ifti 
Court  of  Appeals  of  that  SUte,  wUA  » 
versed  a  judgment  of  the  AppeOals  H* 
vision,  Fourth  Department  of  the  Oofi^ 
Court,  which  had  affirmed  a  JudgMift  ^ 
the  Trial  Term  of  that  court,  held  h  tfi 


for  the  county  of  Monroe, 
complaint  In  an  action  hy  a 
corporation  to  recover  frott  a  stnil  vl* 
way  company  a  portion  of  the  upWN*' 
paving  a  city  street    Affimcd. 

See  same  case  below  in  Appellate  DMM 
08  App.  IMt.  621,  01  N.  T.  Bappi  ff:  k 
Court  of  Appeals,  182  K.  Y.  0«,  TtLLi 
778,  74  N.  B.  068. 


Statement  by  Mr.  Jnetiee 
The  defendant  In  error  hnmghl  m 
against  the  plaintiff  In  omr,  n 
face  railroad  corporatkni. 
the  Rochester  Raflrand.  to 
274.02,  the  ezpenee  of  anUif  wm 
ments  of  two  itreots  witUa  tt»  w§ 
tween  the  tradn,  tlw  rnib  el  tt» 
and  2  feet  In  width  ontiidi  tt»  ti 
the  railroad.  The  aetioB  vai  1 
under  i  08  of  dmpter  St  of  te  ( 
Uws  of  New  Yovi^-  wiUk  «m  oh 
1890,  and  la  at  ft 
Every  street  rar 


lift 
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)  bog  u  it  ili&l!  eontintie  to  use  any  of 
s  tracks  in  any  street,  avenue,  or  public 
mtt  in  any  city  or  villagie,  Bhall  have  and 
b€p  in  permanent  repair  thai  |»ortian  of 
icb  itreet,  aveiiae»  or  pnblic  place  between 
a  tracks,  tbe  rails  of  its  tracks^  and  2  feet 
width  outside  of  Its  track i^  under  the 
ipeirision  of  the  proper  local  authorities, 
id  whenoA^er  required  by  them  to  do  so, 
id  in  such  manner  as  they  may  prescribe, 
I  c*se  of  the  neglect  of  any  such  corpora- 
on  to  make  pavements  or  repairs  after  the 
tpintioD  of  thirty  days'  notice  to  do  m 
ifl  locaJ  authorities  may  make  the  same 
^  the  expeni^  of  such  corporation. 
Thit  Roch^ter  Railroad  was  incorporated 
1  Febrtiary  £5,  1S90,  under  a  lavr  of  New 
oHe  enacted  May  6,  1884,  New  York 
ws  18S4,  ehtip,  252.  That  law  author- 
«d  the  ■formation  of  ttreet  surface  railroad 
fTpoTjitions  and  provided  that  they  should 
saw  all  the  powers  and  privilej^ea  granted ^ 
id  be  subject  to  all  the  liabilities  impoied, 
f  this  act,^  Among  the  liabilities  was 
mt  imposed  by  §  9  of  the  act^  which  is  as 
allows  i 

"Every  &ueh  corporation  .incorporated 
aderi  or  constructing^  extending,  or  oper- 
tiag  a  railroad  constructed  or  extended 
iider,  the  pTOviaioijs  of  this  act,  within  the 
leorporated  cities  and  villages  of  this  state, 
ull  also,  whenever  and  as  required,  and 
Dder  the  supervision  of  the  proper  local 
iithorities^  have  and  keep  in  permanent  re* 
iif  the  portion  of  every  street  and  avenue 
^tween  its  tracks^  the  rails  of  its  tracks, 
Qd  a  space  of  2  feet  in  width  outside  and 
ijofaung  the  outside  rails  of  its  track  or 
iek»,  so  long  as  it  shall  continue  to  use 
ich  tracks,  so  constructed,  under  the  pro- 
iiions  of  this  act.  In  case  of  the  neglect 
f  inch  corporations  to  make  such  pave- 
itnt  or  repairs  the  local  authorities  may 
Lake  the  same  at  the  expense  of  anch 
>^rp<aration  after  the  expiration  of  thirty 
*yV  notice  to  do  so." 

Section  18  of  the  act  provides  that  "all 
tia  and  parta  of  acta,  whether  gpueral  or 
sepiAl^  Inconsistent  with  this  act,  are 
fereby  repealed,  but  nothing  in  this  act 
*ill  ,  .  ,  interfere  with  or  repeal  or 
i^lidate  any  rights  heretofore  acquired 
fidet  the  laws  of  this  state  by  any  horse 
fcilroad  company,  or  affect  or  repeal  any 
Lght  of  any  existing  street  surface  railroad 
Hnpany  to  construct,  extend,  operate,  and 
laiiitain  its  road  in  accordance  with  the 
-rmi  and  provisions  of  its  charter  and  the 
!t»  amendatory  thereof." 
The  Rochester  Hail  road  Company  was  in- 
iTporated  for  the  purpose  of  acquiring  the 
"operty  of  the  Rochester  City  A.  Brif^hton 
lilroad  Company,  hereinnfter  called  the 
ri^hton  Railroad.  The  Brighton  Railroad 
05  U.  8. 


was  incorporated  March  5,  1868,  under  a 
general  law  of  the  state  of  New  York. 
Laws  of  1ES0«  chap.  14Q,  That  law  con- 
tained no  provision  respecting  the  repairs 
of  streets^  and,  difiTcrences  having  arisen  be- 
tween the  Brighton  Railroad  and  the  city^ 
as  to  the  extent  of  the  ^burden  of  sueli  re- [239] 
pairs  properly  to  be  borne  by  the  railroad, 
they  joined  in  an  application  to  the  legis- 
lature for  the  enactment  of  a  law  which 
should  regulate  that  and  other  subjects^ 
Such  a  law  was  enacted  February  27,  1809, 
and  its  5th  section  was  as  follows: 

"Said  company  ahall  put,  keep,  and  main- 
tain the  surface  of  the  streetB  inside  the 
rails  of  its  tracks  in  good  and  thorough  le* 
pair,  under  the  direction  of  the  committee 
on  streets  and  brtdges  of  th@  common 
council  of  said  city  of  Rochester;  hut,  when- 
ever any  of  aaid  streets  are,  by  ordinance 
or  otherwise,  permanently  improved,  said 
company  shall  not  be  required  to  make  any 
part  or  portion  of  such  improvement,  at 
bear  any  part  of  the  expense  thereof,  but 
it  shall  make  its  rails  in  such  street  or 
streets  conform  to  the  grade  thereof.'^ 
[Laws  of  ISOO.  chap.  34,] 

On  the  25  th  day  of  February,  1890^  th« 
Brighton  Railroad  duly  executed  and  de- 
livered a  lease  of  its  property,  franchisei^ 
rights,  and  privileges,  for  the  unexpired 
term  of  its  charter^  to  the  Rochester  Bail- 
road,  which  accepted  the  leaie  and  took  pos- 
seesion  of  the  property.  Subsequeatly,  ia 
the  same  year,  the  Rochester  Railroad  ac- 
quired the  entire  capital  stock  of  th« 
Bri^'hton  Railroad.  The  acquisition  of  stock 
wan  in  pursuance  of  the  authority  contained 
in  chapter  254  of  the  Laws  of  New  York  of 
ISCT,  which,  as  amended  by  chapter  503  of 
the  Laws  of  1ST9,  is  as  follows: 

"Any  railroad  corporation  created  by  thi 
laws  of  this  state,  or  its  successors,  being 
the  leasee  of  the  road  of  any  other  railroad 
corporation,  may  take  a  surrender  or  trana- 
fer  of  the  tsipital  stock  of  the  stockholders, 
or  any  of  them,  in  the  corporation  whose 
road  is  held  under  lease,  and  issue  in  ex" 
change  therefor  the  like  additional  amount 
of  its  own  capital  stock  at  par,  or  on  such 
other  terms  and  conditions  aa  may  be 
agreed  upon  between  the  two  corporations; 
and  whenever  the  greater  part  of  the  capital 
stock  of  any  euch  corporation  shall  have 
been  so  surrendered  or  transf erred ,  the 
directors  of  the  corporation  taking  such 
surrender  or  transfer  shall  thereafter,  on 
a  resolution  electing  so  to  do,  to  be  entered 
*on  their  minutes,  become  em  officio  tbe[MQ} 
directors  of  the  corporation  whose  road  is 
^o  held  under  lease,  and  shall  manage  and 
conduct  the  affairs  thereof,  as  provided  by 
law;  and  whenever  the  whole  of  the  said 
capital  stock  shall  have  been  so  surrendered 
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or  transferred,  and  a  certificate  thereof 
itkd  in  the  office  of  the  secretary  of  state, 
under  the  common  seal  of  the  corporation 
to  whom  such  surrender  or  transfer  shall 
have  been  made,  the  estate,  property,  rights, 
privileges,  and  franchises  of  the  said  corpo- 
ration whose  stock  shall  have  been  so  sur- 
rendered or  transferred  shall  thereupon 
rest  in  and  bo  held  and  enjoyed  by  the 
■aid  corporation  to  whom  such  surrender  or 
transfer  shall  have  been  made,  as  fully 
and  entirely,  and  without  change  or  diminu- 
tion, as  the  same  were  before  held  and  en- 
joyed, and  be  managed  and  controlled  by 
the  board  of  directors  of  the  said  corpo- 
ration to  whom  such  surrender  or  transfer 
of  the  said  stock  shall  have  been  made,  and 
in  the  corporate  name  of  such  corporation. 
The  rights  of  any  stockholder  not  so  sur- 
rendering or  transferring  his  stock  shall  not 
be  in  any  way  affected  hereby,  nor  shall 
existing  liabilities  or  the  rights  of  creditors 
of  the  corporation,  where  stock  shall  have 
been  so  surrendered  or  transferred,  be  in 
any  way  affected  or  impaired  by  this  act." 
Subsequently  the  Rochester  Railroad  duly 
obtained  permission  to  convert  the  roan 
into  an  electric  trolley  road,  expended  large 
sums  of  money  in  doing  so,  and,  in  the 
acquisition  of  the  stock  of  the  Brighton 
Railroad  and  the  conversion  of  its  road  in- 
to an  electric  road,  relied  upon  the  provi- 
sions of  the  act  of  1869  as  a  contract  ex- 
empting it,  with  respect  to  the  streets  cov- 
ered by  the  tracks  of  the  Brighton 
Railroad,  from  other  street  repairs  than 
those  thereir.  described.  The  city  acquiesced 
in  this  view  until  October,  1898,  when,  upon 
the  suit  of  an  owner  of  adjoining  property, 
the  court  of  appeals  held  that,  under  §  9 
of  the  act  of  1884,  and  §  98  of  chapter  39 
of  the  General  Laws,  which  were  regarded 
as  substantially  the  same,  the  Rochester 
Railroad  was  bound  to  bear  the  expense  of 
|Ml]a  new  pavement  on  *the  location  acquired 
from  the  Brighton  Railroad.  Conway  v. 
Rochester,  167  N.  Y.  33,  61  N.  E.  395.  Sub- 
sequently, the  city  repaved  two  streets 
which  were  within  the  location  acquired 
and  operated  by  the  Brighton  Railroad . 
prior  to  the  passage  of  the  act  of  1884,  and, 
in  obedience  to  the  decision  in  the  Conway 
Case,  assessed  against  the  Rochester  Rail- 
road its  share  of  the  expense  of  pavement, 
and  brought  this  action  to  recover  the 
amount  of  the  assessment.  It  was  set  up 
in  defense  of  the  action  that,  by  the  act  of 
1869,  the  state  of  New  York  had  entered 
into  an  inviolable  contract  with  the  Brigh- 
ton Railroad,  exempting  it  from  the  ex- 
pense of  pavement,  that  the  contract  h:u\ 
passed  with  the  property  of  the  Brighton 
Railroad  to  the  Rochester  Railroad,  and  that 
the  assessment  was  in  violation  of  the 
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Constitation  of  the  United  States.  TWot- 
tentlons  of  the  Rochester  Rafliwd  i« 
denied  by  the  court  of  appeale  of  New  T«k 
(182  N.  Y.  116,  70  L-R^  77S,  74  N.  &  «). 
which  held,  flnt,  that  the  itatvte  ■» 
tioned  did  not  constitute  a  eontraet  betiw 
the  state  and  the  railroad  eompuj,  ni 
second,  that  if  it  did.  the  ezemptioe  gmt* 
ed  by  the  statute  was  penonal  to  tie 
Brighton  Railroad,  and  did  not  pa«  to  tki 
Rochester  Railroad.  The  eaee  wu  raani- 
ed  to  the  supreme  eonrt  and  a  jiriprt 
entered  pursuant  to  tlie  ramittitir  fam 
the  court  of  appeals,  and  by  writ  of  «nr 
that  judgment  is  brought  here  lor  isfliff. 

Mr.  Charles  J.  Bissell  argoed  tte  tmn, 
and,  with  Messrs.  William  C.  Trill  Hi 
Joseph  S.  Clark,  filed  a  brief  for  pUstiff  ii 
error: 

The  meiiging  company,  the  plsistif  h 
error,  took  everything  which  the  kMorliL 
by  the  same  title  and  to  the  same  eitatv 
any  stockholder  purchasing  the  cntjie  itak 
would  take  it,  only  tlie  merging  oamfB^ 
took  title  to  all  the  property,  piiffll^yMfc; 
as  well  as  to -the  stodc  That  ererytUsiiii 
to  pass  to  the  merging  eompany  was  chvtr 
the  legislative  intent.  Each  corporstioB  ca- 
tinued  in  life,  the  lessor  eorporstiOB.  il- 
though  it  had  parted  with  all  its  propnt^ 
as  well  as  the  lessee  oorporatioo,  wUek  M* 
quired  it. 

Re  New  York  Eler.  Co.  43  K.  T.  8  X 
661,  17  N.  Y.  Supp.  778,  AiBmed  hi  WK 
Y.  690,  31  N.  E.  627. 

This  distinction  must  necessarily  bt  !■■ 
in  ntind  in  examining  tha  seveial  osmi  it* 
f erred  to  and  relied  on  by  the  ■ajori^^' 
the  court  below  in  arriTfang  at  the  M^ 
sion  that  the  contract,  if  one  crioM** 
personal  to  the  R.  C.  ft  Bt.  road,  aad  Mi' 
pass  by  the  merger. 

The  several  cases  which  it  b  doM  ii 


digest  and  bring  to  the  attentioB  cT  thi««> 
are  of  three  different  kinds:  Fliil.*^ 
it  was  claimed  that  the  crempttoa  Iksa  b^ 
tion  passed  to  another  cdmps^y  satefti"^ 
closure  sale. 

Morgan  ▼.  Louisiana,  93  U.  &  117,0  ^ 
ed.  860;  Louisville  ft  N.  R.  Ooi  v.  M«& 
109  U.  S.  244,  27  L.  ed.  922.  3  8«pi  Ct  i^ 
193;  Chesapeake  ft  O.  R.  Co.  t.  Viifiri^M 
U.  S.  718,  24  L.  ed.  310;  ChesaptakiAil^ 
Co.  V.  Miller,  114  U.  8.  176,  23  L.  sL  n 
5  Sup.  Ct.  Rep.  813;  Wilaoa  ▼. 
U.  S.  417,  26  L.  ed.  401. 

Second,  where  there  «M  a 
of  two  corporations,  on 
tion  from  taxation,  into  a  mm  — . —  ^ 
taking  its  life  under  sslitfav  Iw;  ■*  ■ 
was  claimed  that  the  af  ptlw  p^  * 
the  new  corporation. 

Shields  ▼.  Ohio,  03  U.  &  Sl«,  M  L »! 
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17^  St.  LcmU,  L  M.  &  S.  E.  Co.  y.  Berry,  lU 
f,  3.  465,  28  L.  ed.  1055,  5  Sup.  Ct  Rep. 
S9;  M&ine  C.  It  Co.  y.  Maine,  90  U.  S.  499; 
4  L.  €d,  S36j  Atlantic  &  G.  R,  Co.  ▼, 
^rgia,  98  U.  S.  369,  25  L.  ^.  185;  Hor- 
M  &  W.  R.  Co.  v.  PendletOD,  160  U.  S,  507, 
B  L.  ed.  574,  15  Sup.  Ct.  Rep.  413;  Keokuk 
;  W.  R.  €<>.  Y.  Missouri,  152  U.  S,  301,  39 
u  ed.  450,  14  Sup.  Ct.  Rep.  692;  Phcenix 
\  &  M.  Im.  Co.  V.  Tenneasee,  161  U.  8,  174, 

0  L  ed.  000,  16  Sup.  Ct.  Rep,  471 ;  Picard 
.  Eait  Tenueasee,  V.  A  G.  R.  Co.  130  U.  S. 
37.  32  L.  ed.  1051,  9  Sup.  Ct.  Rep.  640; 
^ilmiagton  t  W.  R,  Co.  v.  Alabrook,   146 

1  S.  279,  30  L,  ed.  072,  13  Sup.  Ct.  Rep.  72. 
Third,  where^  aa  in  the  case  at  bar,  there 

rwM  a  merger  of  ooe  corporation  holding  an 
semptlon  from  taxation  into  another  exiat- 
ng  corporation,  authorised  to  merge  it,  and 
he  el&lm  was  made  that  the  ejEemption  from 
istion  contained  in  the  charter  6r  fran- 
Mm&  of  the  companj  merged  passed  to  the 
ler^ng  company. 

Yazoo  &  M.  Valley  R.  Co.  v.  Adanu,  180 
IB.  1,  46  L.  ed.  396,  21  Sup,  Ct  Rep.  240; 
<iQth western  R.  Co.  v.  Georgia,  92  U^  S. 
79,  23  h.  ed.  762 ;  Tomlinson  v,  Branch,  16 
mi  400,  21  L.  ed.  189;  Central  R.  &  Bkg. 
)o,  v  Georgia,  92  U.  S.  865,  23  L.  ed.  757 1 
^eiDeasce  v.  Whitworth,  117  U.  S,  139,  29 
L  ed.  833,  0  Sup.  Ct  Eep.  649;  Humphrey 
.  Pegues,  16  WaU.  244,  21  L.  ed.  326. 

Messfs.  WiUiam  W.  Webb  and  Beajamin 
K  Cunningham  argued  the  cause  and  ^ed 

brief  for  defendant  in  error: 

Powers  of  corporations  are  such,  and  such 
h]y,  as  are  conferr®!  wpoa  them  by  acts  of 
be  legislature  of  the  state  in  which  they 
>7e  organized;  and  a  railroad  corporation, 
mless  authorized  by  the  legislate rt*,  can- 
et  lease  its  road  and  f ranch isea  to  another, 
icr  can  a  railroad  corporatiao,  without  like 
utborily,  accept  a  lease  of  the  road  and 
^^hiies  of  another  railroad  corporation. 

Or^n  R.  &  Nav.  Co.  v.  Oregonian  R.  Co. 
3^1  V.  B.  1,  32  L.  ed.  837,  9  Sup.  Ct.  Rep. 

m. 

A  corporation  cannot  purchase  the  stock 
f  another  corporation  without  legialative 
emission. 

De  t^  Vergne  Refrigerating  Mach.  Co.  v. 
I*rman  Sav.  Inst.  175  U.  S.  40,  44  L.  ed,  05, 
9  Sup,  Ct.  Rep,  20. 

Tfee  Rochester  City  &  Brig-hton  Railroad 
wnpatiy  practicaUv  paaaed  out  of  exiat- 
)ce.  Its  stock  was  surrendered  and  it  be- 
line  a  company  without  any  stock.  Ita  es- 
Lte,  property,  rights,  privilejcjes,  and  fran- 
iiie»  vested  in  the  Rochester  Railway  Com- 
iny,  and  its  affairs  were  managt^d  aod  con 
oiled  by  the  directors  of  the  latter  cor- 
(ration.  As  waa  said  by  this  court  in  A 
nitar  ca^e,  nothing  wa^  left  of  the  Roches- 
r  City  A  Brighton  Railroad  Company  but 
Ui  V.  8. 


the  memory  of  its  exlstencei^ — ft  mere  ihadow 
of  a  name. 

Yazoo  &  M.  Yalley  R.  Co.  v.  Adama,  180 
U.  S.  1,  46  L.  ed.  395,  21  Sup.  Ct  Rep.  240. 

The  act  under  which  the  lease  wa^  made 
and  the  stock  acquired  by  the  ptaintifT  in 
error  is  conceded  to  be  conititutional  and 
valid,  and  the  only  question  at  issue  h  the 
effect  which  should  be  given  to  that  act; 
and  certainly  the  construction  of  that  atatuto 
is  one  for  the  state  courtd,  and  their  deci- 
sion thereon  must  be  Unal. 

Central  I^nd  Co.  y.  I^aidley,  169  U.  S.  103, 
40  L.  ed.  91,  16  Sup.  Ct.  Rep.  SO;  Weber  v. 
Rogan,  188  U.  S.  10,  47  L.  ed,  363,  23  Sup. 
Ct.  Rep.  263;  Tampa  Waterworks  Co.  t. 
Tampa,  199  U.  8.  241,  50  L.  ed.  170,  26  Sup. 
Ct.  Rep.  23 ;  Corkran  Oil  k  Development  Co. 
V.  Amaudet,  199  U.  S.  182^  50  L.  ed.  143, 
26  Sup.  Ct,  Rep.  41. 

A  ipecial  statu toi^  exemption  or  pHvilege, 
such  as  an  immunity  from  taxation  or  the 
right  to  fix  and  determine  rates  of  fares,  doef 
not  accompany  the  property  in  its  transfer 
to  a  purchaser,  in  the  absence  of  expresi 
direction  to  that  effect  in  the  statute. 

St  Louis  4  S.  F.  R.  Co.  v.  Gill,  156  U*  S. 
049,  39  L.  ed.  607,  15  Sup.  Ct.  Rep.  484. 

The  some  rule  is  applicable  when  one  cor- 
poration is  owned  and  operated  by  another, 
pursuant  to  statutory  authority. 

People's  Gaslight  &  Coke  Co*  v.  Chicago, 
194  U.  S.  1,  48  L.  ed.  851,  24  Sup.  Ct.  Rep. 
520. 

The  question  as  to  whether  sucb  a  statute 
operates  to  transfer  the  immunity  to  the 
purchasing  or  leaaing  oorpo ration  involves 
the  construction  of  a  sta^j  atatute^  and 
raised  no  Federal  question. 

Grand  Rapids  4  I.  R.  Co.  v.  Oabom,  193 
U.  S.  17,  48  L.  ed.  598,  24  Sup.  Ct  Rep.  310. 

This  court  will  agree  with  a  state  court  in 
its  construction  of  a  state  statute  whenever 
the  question  decided  is  balanced  with  doubt. 

lilead  V.  Portland,  200  U.  S.  148,  50  L. 
ed.  413,  26  Sup.  Ct  Rep.  171 ;  Tampa  Water- 
works Co.  V.  Tampa,  supra, 

^liere  one  statute  grants  to  a  company  all 
the  rigbts.  privileges,  and  immunities  of  a 
former  company,  and  a  later  statute  grants 
to  a  corporation  the  rights  and  privileges  of 
a  former  corporation,  omitting  the  word 
"immunities,"  this  omission  must  be  con- 
sidered as  showing  the  legislative  intent  that 
the  later  statute  should  not  operate  to  past 
any  special  exemption  or  immunity,  such  as 
an  immunity  from  taxation. 

Phoenix  F.  &  M.  Ins.  Co.  v.  Tennessee,  Ifll 
U.  S.  174,  40  L.  ed.  060,  16  Sup.  Ct,  Rep, 
471. 

A  grant  to  a  corporation  of  the  fran- 
chises, rights,  and  privileges  of  a  former  cor- 
pcrration  does  not  operate  to  transfer  an  im- 
munity from  taxation. 
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Gulf  &  8. 1.  R.  CJo.  V.  Hewes,  183  U.  8.  66, 
46  L.  ed.  86,  22  Sup.  Ct.  Rep.  26;  PhcBniz 
F.  &  M.  In8.  Co.  V.  Tennessee,  supra;  Wil- 
mington &  W.  R.  Co.  V.  Alsbrook,  146  U.  S. 
279,  36  L.  ed.  972,  13  Sup.  Ct.  Rep.  72; 
Pickard  v.  East  Tennessee,  V.  &  G.  R.  Oo. 
130  U.  S.  637,  32  L.  ed.  1061,  9  Sup.  Ct.  Rep. 
640;  Chesapeake  &  O.  R.  Co.  v.  Miller,  114 
U.  S.  176,  29  L.  ed.  121,  5  Sup.  Ct.  Rep.  813. 

A  corporation  is  bound  by  the  provisions 
of  the  act  under  which  it  is  incorporated, 
and  when  it  has  taken  advantage  of  the 
provisions  of  a  statute  granting  it  corporate 
capacity,  it  assumes  all  liabilities  arising 
therefrom. 

Grand  Rapids  &  I.  R.  Co.  v.  Osbom,  supra. 

[M5]  'Mr.  Justice  Moody,  after  making  the 
foregoing  statement,  delivered  the  opinion 
of  the  court: 

By  the  judgment  of  the  highest  court  of 
the  'state  of  New  York,  the  city  of  Roch- 
ester was  allowed  to  recover  from  the 
Rochester  Railroad,  a  street  surface  rail- 
road corporation,  the  cost  of  laying  new 
pavements  on  the  parts  of  two  streets  which 
lay  between  the  tracks,  the  rails  of  the 
tracks  and  2  feet  outside  of  the  tracks  of 
the  railroad.  This  recovery  was  had  under 
a  statute  of  New  York  which  required  such 
railroads  to  keep  that  part  of  the  street 
over  which  their  tracks  ran  in  permanent 
repair.  The  requirement  of  permanent  re- 
pair includes  the  duty  of  laying  new  pave- 
ments. Conway  v.  Rochester,  167  N.  Y.  33, 
61  X.  E.  395. 

The  Rochester  Railroad,  not  denying  its 
liability  in  ordinary  cases  to  bear  the  ex- 
pense of  paving,  asserts  that,  with  respect 
to  the  two  streets  in  question,  it  was  ex- 
empted from  that  burden  by  contract  with 
the  state  of  New  York,  made  with  its  prede- 
cessor in  title,  the  Brighton  Railroad,  and 
transferred  to  it  with  the  title  to  the 
property  of  that  railroad.  The  contract  re- 
lied upon  is  found  in  a  law  enacted  in  18G9, 
for  the  benefit  of  the  Brighton  Railroad, 
which  relieved  that  road  from  the  burden 
of  pavement  of  any  part  of  the  streets  in 
which  its  tracks  were  situated.  The  Roch- 
ester Railroad  claims  that  the  law  of  New 
York,  so  far  as  that  law  imposes  upon  it 
the  cost  of  the  pavement  of  the  streets  in 
question,  was  in  violation  of  that  provision 
of  the  Constitution  of  the  United  States 
which  forbids  a  state  to  pass  any  law  im- 
pairing the  obligation  of  contracts. 

The  Brighton  Railroad  was  Incorpormtcd 
in  1862,  under  the  general  law  of  1860, 
which  contained  no  provision  with  respect 
to  the  railroad's  share  of  street  repairs. 
Until  the  enactment  of  the  law  of  1884. 
under  which  the  Rochester  Railroad  was 
subsequently  incorporated,  there  was  no 
788 


general  law  regnlating  the 
between  street  railroada  and 
of  the  expense  of  soefa  repair^  and  tlM  ^pafi 
tion  was  determined  in  indlTidnal  em 
either  by  agreement  or  a  special  law.  U^ 
f  erences  having  arisen  between  the  Brighfta 
Railroad  and  the  dty  of  Rodietter  m  Ii 
the  share  of  the  expense  of  street  icpik 
which  ought  to  be  borne  by  the  nOmi 
they  joined  in  a  request  forl^islaUMwItt 
would  settle  this  and  other  disagiCMMrt& 
In  response  to  that  request  the  law  of  Ml 
was  enacted.  The  5th  section  of  tk  hi^ 
after  providing  that  the  railroad  ihoild  f^ 
and  keep  the  surface  and  street  iaadi  rf 
the  rails  of  its  tracks  in  repair,  eaieti  tkb 
''Whenever  any  of  said  streets  un,  hf  «fr 
nance  or  otherwise,  permanently 
said  company  shall  not  be  reqobcd  to 
any  part  or  portion  of  sueh  imL 
or  bear  any  part  of  the  expense  tkmt* 

This  law,  obviously,  at  held  bj  thi  cMt 
of  appeals,  exempted  the  TaOnad  fnm  tki 
expense  of  new  pavementSt  which  ii  tkifr 
pense  sought  to  be  reeovered  in  this  idha 
This  was  the  effect  coneeded  to  tht  ilMi 
by  the  city  for  the  whole  time  dvriig  «W 
the  railroad  property  was  owned  sal  ip^ 
ated  by  the  Brighton  Railroad,  nd  Mi 
after  it  parted  with  the  property,  sal  atf 
the  decision  in  Conway  t.  Ilocheitor,  Hf^ 
in  1898.  Whether  this  sUtato  was  ■  ■■- 
tract  between  the  state  of  New  Toik  lii 
the  Brighton  RaHroad.  iuTiolabls  Ij  tki 
Federal  Constitution,  and  if  eo,  wUAmU 
benefits  have  been  waived  or  It  hn  M 
lawfully  modified  or  repealed  by  vfata ' 
th^  powers  reserved  by  the  CuosUUilia' 
laws  of  New  York,  are  qnestioiis  whM  ktfi 
been  much  argued  at  the  bar.  We  li  i' 
deem  it  necessary  in  this  ease  te  kH^ 
those  questions,  and  therefore  pat  ^  * 
view  many  facte  found  in  the  rseoii  «M 
were  deemed  by  lioth  parties  to  to  iih"J  I 
to  them.  We  assume,  for  the  fUfm  ■ 
our  decision,  that  there  was  a  eoirtnct  * 
empting  the  Brighton  Railroad  fnmiS^^ 
pense  of  street  pavements,  and  that  til  b** 
tract  could  not  oonstitationaUy  to  l0f^ 
by  the  sUto  of  New  York,  aal  IM  ^ 
benefiU  have  not  been  waived. 

It  beoomes,  therefore^  m&emmxf  ti  h- 
quire  whether  the  *0QBtiMi  hM  li 
ferred  with  the  property  of  tto      . 
Railroad   to   the   Hoehartv  BilliHi  ** 
plaintiff  in  error.  ^^ 

The  BodMster  Railroad  wm  iBMpM* 
for  the  purpoee  of  aeqaMif  te  pnfHV* 
the  Brightoo  Railroad.  wVUk  wm  ««» 
plished  by  a  leaoe  of  the  piuftyi  ig 
chises,  ri^iM,  end  privilmai  of  tto  M#** 
Railroad,  followed  by  the  pawtow  rf  > 
capitel  stock.  Tl 
authority  of  a 
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f  corpormtfofii,  being  the  lessee  of 
ertj  of  another  rail  road  corpo- 
light  acquire  the  wbole  of  the 
ock  of  the  latter,  and  in  such  a 
patate^  propertj,  rights,  privileges^ 
liheA  fihould  ve&t  in  and  he  held 
yed  by"  the  purchasing  coq>0" 
t  Is  contended  that  the  effect  of 
f«r  under  this  law  is  to  vest  in 
ister  RaiJroad  the  exemption  from 
LBe  of  street  pavement  which  the 
Kail  road  enjojed  through  the 
rith  the  state  of  New  York.  This 
I  pre  sen  U  the  question  to  be  de< 

nrt  has  frequently  had  occasion  to 
ether  an  immunity  from  the  exet- 
remmental  power  which  has  been 
y  contract  to  one  has,  by  legis- 
^hority,  been  vested  in   or  trans- 

an other,  and  in  the  decisions 
neral  principles^  which  control  in 
nlnatlon  of  the  ca&e  at  bar,  have 
Dliahed.     Although  the  obligations 

contract  are  protected  by  the 
Jonstitation  from  impairment  by 
the  eontract  itself  is  not  property, 

sucb^  can  he  transferred  by  the 
another,  because,  being  personal 
ith  whom  it  was  made,  it  is  in- 
f  assignment*  The  person  with 
i  contract  is  made  by  the  state 
Inue  to  enjoy  its  benefits  Un- 
as' long  as  be  chooses,  but  there 
end,  and  he  cannot,  by  any  form 
a.nce,  transmit  the  contract  or  its 
5  a  sucL^essor.  Morgan  v.  Lou  I  si- 
,  S.  217,  23  L.  ed.  8G0;  Wilson  v. 
3  U.  S.  ilT.  26  L.  ed.  401 1   Louis- 

P..  Co,  V.  Palmes,  109  tl  S.  244, 
022,  3  Sup.  Ct.  Rep.  193;  Picard 
?nnesse*>,  V,  it  G.  R.  Co.  130  U.  8. 
ed,  1051,  9  Sup.  Ct,  Hep.  040;  St. 
S.  F.  R.  Co.  V.  Gill,  156  U,  S:  649. 
^^17,  15  Sup.  Ct.  Rep.  4Sl;  NorFnlk 
:o.  V.  Pendleton,  15G  U.  S.  (167,  30 
-  15  Sup.  Ct-  Rep.  413.  But  the 
virtue  of  the  same  power  which 
e  ori*5^inal  contract  of  escemption, 
*r  bj  tbe  same  law  or  by  subse- 
s,  authorize  or  direct  the  trans- 
ex^'mption  to  a  successor  in  title. 
se  the  exemption  is  taken,  not  by 
the  inherent  right  of  the  ori^jmnl 
issi^n  itj  hut  by  the  action  of  the 
Uthori7.in|T  or  directing  ita  traas- 
t  determining  whether  a  contract 
ion  from  a  governmental  ptnver 
m3.  eo  in  determining  vvhother  hb 
:o  another  wsis  authoris^ed  or 
very  doubt  is  rp^olved  in  favor  of 
jance  of  the  t^oVi'rnm<?ntal  power^ 
4nd  unmi^takaltle  evidence  of  the 
<art  with  it  is  required. 


Keeping  these  fuitdameotftl  principle! 
steadily  in  mind,  we  proceed  to  inquire 
whether  the  at  ate  of  New  York  has  author- 
ized or  directed  the  transfer  from  the 
Brighton  Railroad  to  the  Rochester  Rail- 
road of  the  contract  of  eicemption.  A 
kgislative  authorization  of  the  transfer  of 
'the  property  and  franchises"  (Morgan  ?. 
Louisiana  and  Pic&rd  v.  East  Tennesaeer  V« 
&  G*  B.  Co.  ubi  supra)  ;  of  "the  property*^ 
(Wilson  T.  Gaines  and  Louitville  ^  N.  R^ 
Co.  V,  Palnies,  ubI  supra);  of  'the  charter 
and  works"  {Memphis  &  L.  R.  R.  Co.  v. 
Railroad  OoniTs.  [Memphis  &  L.  R  .R.  Co. 
V.  Berry],  112  U.  S.  809,  28  L,  ed.  837,  5 
Sup.  Ct.  Rep.  29f>)i  or  of  '*the  rights  of 
franchise  and  property"  {Norfolk  &  W.  R* 
Co.  V.  Pendletottj  ubi  supra},— is  not  suf* 
ficient  to  include  an  exemption  from  the 
taxing  or  other  power  of  the  state ^  and  it 
cannot  be  contended  that  the  word  "estate** 
has  any  larger  meaning.  It  is,  however, 
argued  that  the  word  *" privileges*'  is  aui- 
ficiently  broad  to  embrace  within  its  mean- 
ing  such  an  exemption,  and  that,  when  it  is 
added  to  the  other  words,  the  legislative 
intent  to  transfer  the  exemption  is  clearly 
manifested,  and  that  the  words  of  the  law 
under  consideration,  "the  estate,  property, 
rights,  privileges,  and  franchises,"  indicate 
the  purpose  to  vest  in  the  purebaaing 
corporation  every  asset  of  the  selling  corpo- 
ration which  is  of  conceivable  value.  There 
is  authority  'sustaining  this  position,  which  [£40] 
cannot  be  set  aside  without  examination. 

In  the  case  of  Humphrey  v.  Pegues,  10 
Wall.  244,  21  L.  ed.  320,  it  appeared  that  ths 
charter  of  the  Northeastern  Railroad  Com- 
pany, granted  by  the  state  of  South  Caro- 
lina, originally  contained  no  exemption  from 
taxation,  but  that,  by  amendment  to  the 
charter,  some  years  later,  the  real  estate 
and  stock  of  the  company  were  exempted 
from  all  taxation  during  the  continuance  of 
its  charter.  Subsequently  tbe  legislaturs 
i^anted  the  charter  of  the  Cheraw  &  Dar* 
liuf^ton  Railroad  C-ompany,  and  provided 
that  *'all  the  powers,  rights,  and  privilegt-s 
granted  by  the  charter  of  the  Northeastern 
Railroad  Company  are  hereby  granted  to 
the  Che  raw  &  Darlington  Railroad  Cora* 
pany."  The  state  of  South  Carolina  at- 
tempted to  tax  the  stock  and  property  of 
the  Cher  aw  &  Darlington  Railroad  Com- 
pany, and  the  validity  of  that  taxation  wai 
the  question  in  the  case.  The  court  held 
that  the  powers,  rightn,  and  privileges 
granted  to  the  Cheraw  &  Darlington  Rail- 
road Company  were  those  contained  in  the 
amendment  of  the  charter,  as  well  as  those 
contained  in  the  original  charter,  and  said, 
by  Mr.  Justice  Hunt:  "AH  the  'privileges/ 
as  well  a  a  powers  and  right  a,  of  the  prior 
company,    were   granted   to   the   latter.    A 
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more  important  or  more  oomprehensiye 
privilege  than  a  perpetual  immunity  from 
taxation  can  scarcely  be  imagined.  It  con- 
tains the  essential  idea  of  a  peculiar  benefit 
or  advantage,  of  a  special  exemption  from 
ft  burden  falling  upon  others."  Upon  this 
reasoning  it  was  held  that  the  stock  and 
real  estate  of  the  Chcraw  &  Darlington 
Railroad  Company  were  exempt  from 
taxation.  See  Gunter  v.  Atlantic  Coast 
Line  R.  Co.  200  U.  S.  273,  50  L.  ed.  477,  26 
Sup.  Ct.  Rep.  252. 

In  Chesapeake  &  O.  R.  Co.  v.  Virginia,  04 
U.  S.  718,  24  L.  ed.  310,  it  was  said  that  an 
act  conferring  upon  a  railroad  corporation 
"the  benefits  of  the  charter"  of  another 
corporation  which  had  an  immunity  from 
taxation,  and  "the  rijrhts,  privileges,  fran- 
[tSOJchises,  'and  property"  of  another  corpora- 
tion, which,  when  formed,  would  have  the 
"rights,  privileges,  and  franchises  and 
property"  of  the  corporation  holding  the 
immunity,  was  sufficient  to  transfer  the 
immunity  from  taxation.  But  this  ex- 
pression of  opinion  was  unnecessary  to  the 
decision  of  the  case,  which  merely  decided 
that  where  a  railroad  corporation  acquired 
the  property  of  another  railroad  corpora- 
tion, to  which  was  attached  an  immunity 
from  taxation,  that  immunity  did  not  ex- 
tend beyond  the  property  thus  acquired.  In 
Southwestern  R.  Co.  v.  Georgia,  02  U.  8. 
070.  note,  23  L.  ed.  702.  where  a  statute  al- 
lowed the  Muscogee  Railroad  to  unite  with 
the  Southwestern  Railroad  into  one  com- 
pany, under  the  charter  of  the  latter,  and 
it  was  provided  that  "all  the  rights,  priv- 
ileges, and  property  [of  the  iluscogee  Rail- 
road Company]  shall  he  part  and  parcel  of 
the  Southwestern  Railroad,"  it  was  held 
that  the  immunity  from  taxation  enjoyed 
by  the  ^luscogee  Railroad  passed  with  its 
,       property  to  the  Southwestern  Railroad. 

In  Tennessee  v.  Whitworth,  117  U.  S.  139, 
29  L.  ed.  833.  6  Sup.  Ct.  Rep.  040,  it  was 
held  that  a  statute  conferring  upon  a  rail- 
road corporation  "all  the  rights,  powers, 
and  privileges"  of  another  railroad  corpo- 
ration, and  "all  the  powers  and  privileges" 
of  a  third  railroad  corporation,  included  the 
immunities  from  taxation  enjoyed  re 
spectively  by  the  latter  corporations,  the 
ground  of  the  derision  being  that  an  exemp- 
tion from  taxation  is.  in  the  common  ac- 
ceptation of  the  term,  a  privilege. 

If  the  authority  of  these  four  cases,  sup- 
ported by  some  dicta  which  need  not  be 
cited,  remained  unimpaired,  it  would  justify 
the  opinion  that  a  legislative  transfer  of 
the  "privileges"  of  a  corporation  includes  an 
exemption  from  the  taxing  or  other  govern- 
mental power  grante<l  by  a  contract  with 
the  state.  But  other  and  later  cases  have 
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essentially  modified  tbs  mlc  whkk  aty  ki 
deduced  from  them. 

In  the  ease  of  the  Chesapeake  4  Ol  I. 
Co.  Y.  MiUer,  114  U.  &  176,  »  L.  li  m. 
6  Sup.  Ct.  Rep.  81S,  it  was  held  tkt  tk 
foreclosure  of  a  mortgage  on  nulrosd  pn^ 
erty  under  the  proTisions  of  a  itiMi 
which  authorized  the  purchMer  mkr  i 
foreclosure  sale  to  become  a  eorponte 
and  proTfided  that  it  should  '"sneeeedtftiliPi 
such  franchises,  ri^ts,  and  privilcgn*  M 
were  possessed  by  the  mortgagor 
did  not  vest  in  the  purcliasing 
an  immunity  from  taxation. 

In  Picard  v.  East  Tennessee,  V.  4  G:  & 
Co.  ISO  U.  S.  637,  82  L.  ed.  1051,  9  SopL  a 
Rep.  640,  Mr.  Justice  Field,  in  ddivmf 
the  opinion  of  the  court,  said:  *'ThB  hHif 
and,  we  think,  the  better,  opinion,  ii  tktf 
unless  other  provisions  remove  all  doobl  ol 
the  intention  of  the  legislature  to  iadsh 
the  immunity  in  the  term  "privilegM,'  k 
will  not  be  so  oonstrued.  It  can  havt  iH 
full  force  by  eonfining  it  to  other  giailili 
the  corporation." 

In  Wilmington  ft  W.  R.  Go.  v.  Alibmt 
146  U.  S.  279,  86  L.  ed.  072,  IS  Sup.  Ct  B9^ 
72,  Mr.  Chief  Justice  Fuller,  in  delivmf 
the  opinion  of  the  court,  said,  on  pagi  fl7i 
L.  ed.  page  979,  Sup.  Ct  Bep.  page  TT: 
"We  do  not  deny  that  ezemptkn  ftm 
taxation  may  be  construed  as  indndii  ii 
the  word  'privileges,'  if  there  are  oChsr  pit- 
visions  removing  all  doubt  of  the  fatntiff 
of  the  legislature  in  that  respect" 

In  Keokuk  ft  W.  R.  Go.  ▼.  Missoni,  Ul 
U.  S.  301,  SB  L.  ed.  450,  14  Bap.  a  li^ 
502,  Mi.  Justice  Brown,  in  deliveiim  tli 
opinion  of  the  court,  said:  *Wlata 
under  the  name  'franchises  and  piMqW)' 
an  immunity  from  taxation  would  ps«  Ii 
the  new  company,  may  admit  of  boms  Wi 
in  view  of  the  decisions  of  this  eowt,  vM 
upon  this  point,  are  not  easy  to  be  !«■* 
ciled." 

These  conflicting  views  were  befbif  tli 
court  in  Phoenix  F.  ft  M.  Ins.  €6^  t.  Tma^ 
see,  161  U.  S.  174,  40  L.  ed.  660,  16  Sspi  & 
Rep.  471.     The  plaintiff  in  error  k  M 
case  claimed  to  have  an   immndty  frA 
taxation  by   virtue  of  a   prorlsioB  Ii  6> 
charter  granting  it  "all  the  rii^ts  tad  p^ 
leges"  of  the  De  Soto  Insoraaee  Ouapli 
which  had  an  immunity  fh>m  tanllv  ^  \ 
virtue  of  a  provision  in  its  ehartv 
it  "all  the  rights,  priTilegea,  and 
ties"  of  the  Bluff  City  Insur 
whose  charter  contained  an 
munity  from  taxation.    Mr.  JwMn  M^ 
ham,  in  delivering  the  opinion  of  thi  M^i 
stated   the  question  lor  decision  ii  A* 
words:    "Is  immunity  fh>in  taxafta  pit^ 
ed   to  plaintiff  in         w  snder  kM# 
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mhkh  grantB  'all  thf  Hght?  and  privilege*^* 
*«f  A  ttCKDpftnj  which  haa  such  immunity  f 
tfoeh  signifit^ance  w^a  givt?Ti  to  the  fact  that 
ht  word  "iiuTTJijnitf/*  which  clenrly  in- 
Eludes  an  eateJiiptionj  was  used  in  the  char- 
'Gj  of  the  De  Soto  cotnpan^jaad  not  used  in 
lie  ehartftf  of  the  plaintiff  in  error,  granted 
evm  years  later.  But  the  decision  waa  ijot 
ested  on  this  circumstance,  although  the 
itniision  wfts  thought  to  cast  a  grave  doubt 
ipon  the  plaintiff's  claim.  The  opinion  re- 
views all  the  eases ,  cit^s  the  foregcfing 
{iiotjLUons  from  the  opinions  of  Mr.  Justice 
Ir^wii,  Mr,  ilustice  Field,  and  of  the  Chief 
Dstlce,  Hnd,  aftc^r  saTingt  "There  must  be 
•tber  language  tlian  the  mere  word  *privi- 
ege/  or  other  provision  a  in  the  statute  re- 
moving all  doubt  as  to  the  Intention  of  tlie 
^l^islatnre  before  the  exemption  will  be  ad^ 
iiitted^^  concludes  that:  ^*If  this  were  an 
figical  question  we  should  have  no  heslta- 
ton  fn  holdinc;  that  the  plaintiff  in  error 
id  not  acquire  the  exemption  from  taxation 
kimed  by  itt  and  we  thitik  at  the  present 
ime  the  weight  of  authority,  as  welt  as  the 
tttcr  opinion,  Is  In  favor  of  the  same  con- 
loBiDii  which  we  should  otherwise  reach," 

In  Gulf  &  8.  I,  R.  Co.  v,  Hewea,  183  U,  S, 
6i  1^  L.  ed.  Se,  22  Sup.  Ct.  Eep.  2e,  Mr. 
Hftiee  Brown,  in  delivering  the  opinion  of 
he  court,  ^d,  cttlng  this  ease  as  au- 
hority:  "The  better  opinion  is  that  a 
abrogation  to  the  'rights  and  privileges'  of 

former  eorpcration  does  not  include  an 
nmunitv  from  taxation/* 

We  think  it  is  now  the  rule,  not  with - 
t&ndtDg  earlier  decimons  and  c^icfa  to  the 
antrary,  that  a  statute  authorising  or 
itecting  the  grant  or  transfer  of  the 
privileges"  of  a  corporation  which  enjoys 
tomnnlty  from  taxation  or  regulation 
bould  not  be  interpreted  as  including  that 
tmianity.     We,  therefore*  conclude  that  the 

ofi^i  "the  estjite,  property,  rights,  privi- 
*-!»&,  and  franehisps"  did  aot  embrace 
Ithin  their  meaning  the  immunity  from 
le  burden  of  paving  enjoyed  by  the 
liff^ton  Railroad  Company.  Nor  is  there 
Qyfhing  in  this,  or  any  other  statute, 
hidi  tends  to  show  that  the  legif^lature 
ied  the  words  with  any  lurcrer  meaning 
*aa  they  would  have  Rtanding  alone.  The 
leaning  is  not  'enlarged^  as  faintly  sug- 
^ted,  by  the  e5cprpssJon  in  the  statute  thsit 
ley  are  to  be  held  by  the  ^ucefs^or  "fully 
id  entirelj,  and  without  change  and 
minut  ion  ."'--words  of  unnecessary  enipba- 
i,  without  which  all  included  in  "estate, 
operty,  rights,  privileges,  and  franchises" 
mid  pass,  and  with  which  nothing  more 
ild  pass.  On  the  contrary^  it  appears^  as 
15  tJ.  B. 


clearly  as  it  did  In  the  Fh«nl%  Fire  Insur- 
ance Company  Case,  that  the  legislature  in 
tended  to  use  the  words  "rights^  franchisea, 
and  privileges"  in  the  restricted  sense.  Th« 
law  under  which  this  transfer  was  madd 
was  enacted  in  1B67  and  amended  in  1819, 
In  186!)  an  art  was  passed  authorisEing  the 
merger  and  consolidation  of  railroad  corpo- 
rations (chap.  fll7,  Laws  of  1F69),  whieh 
provided  that,  upon  the  eonsoUdation,  '*all 
and  singular  the  rights,  privileges,  em- 
eniptions,  and  franchises  should  he  trans- 
ferred to  the  new  corpoi^tion."  In  1876  an 
act  was  passed  (chap.  446,  Laws  of  1S70) 
which  authorised  the  purchasers  of  th« 
rights,  privileges  J  and  franchises  of  rail- 
road cor porat ions  (except  street  railroad 
corporations)  under  a  foreclosure  sale  to  he- 
come  a  corporation,  and  thereupon  have  ^'all 
the  franchises,  rights,  powers,  privileges, 
and  immunities*^  of  the  corporation  whose 
property  was  sold.  The  omission  in  the 
statute  under  consideration  ol  the  words 
"exemptions"  or  '^immunities,"  either  of 
which  would  be  apt  to  transfer  the  im- 
munity claimed^  is  siguilieant,  in  view  of 
the  fact  that  each  of  these  words  was  em- 
ployed by  the  legislature  about  the  same 
time  in  other  statutes  dealing  with  the 
transfer  of  corporate  property,  and  raises  a 
doubt  of  the  intention  of  the  kgislature, 
which,  in  cases  of  the  Interpretation  of  a 
statute  claimed  to  devest  the  state  of  m 
governmental  poweri  Is  equivalent  to  a  de« 
nial. 

The  conclusion  that  the  exemption  of  the 
Brighton  Railroad  did  not  accompany  the 
transfer  of  its  property  to  the  Rochester 
Railroad  is  reached  by  another  and  entirely 
independent  course  of  reasoning,  based  upon 
a  consideration  of  the  law  under  which  th'^ 
Rochester  Railroad  was  ineorporated.  That 
was  the  general  incorporation  law  of  1B84. 
Every  corporation  'incorporated  under  it  was[254| 
made  ^'subject  to  all  the  liabilities  imposed 
by  the  act"  (§1),  and  directed  to  keep  the 
street  surface  about  and  between  its  traclis 
'^in  permanent  repair**  (g  0),  which,  as  held 
by  the  state  court,  includes  the  duty  of 
laying  such  pavement  as  is  in  controversy 
here.  We  follow  the  construction  by  that 
court  of  §  D  so  far  as  it  holds  that  that 
section  applies  to  all  tracks,  whether  con- 
structed under  this  law  or  any  other  law^ 
owned  and  operated  by  a  corporation  in- 
corporated under  it.  Whether  the  section 
applies,  or  constitutionally  can  apply,  to  a 
corporation  not  deriving  its  powers  from 
the  act  of  1884,  in  respect  of  tracks  not  con* 
structed  under  its  provisions,  it  is  not 
necessary  for  us  to  consider.  There  may 
have  bmn  r  saving  of  the  rights  of  such 
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eorporations  under  §  18.  That  question 
would  be  presented  if  .the  Brighton  Bail- 
road,  instead  of  a  successor  in  title,  were 
claiming  an  exemption.  Here  a  corporation 
deriving  its  right  to  exist  under  the  act  of 
1884  is  asserting  an  exemption  from  a  duty 
imposed  upon  it  by  the  law  which  created 
it.  The  authorities  are  numerous  and  oon- 
elusive  that  no  corporation  can  receive,  by 
transfer  from  another,  an  exemption  from 
taxation  or  governmental  regulation  which 
is  inconsistent  with  its  own  charter  or  with 
the  Constitution  or  laws  of  the  state  then 
applicable;  and  this  is  true,  even  though, 
under  le*»islative  authority,  the  exemption 
is  transferred  by  words  which  clearly  in- 
clude it.  Trask  v.  Maguire,  18  Wall.  391, 
21  L.  ed.  938;  Shields  v.  Ohio,  95  U.  S.  319, 
24  L.  ed.  357;  Maine  C.  B.  Co.  v.  Maine,  96 
U.S.499.24L.ed.836;  Atlantic  &  G.  B.  Co. 
V.  Georiria.  OS  U.  S.  359,  25  L.  ed.  185; 
T^uisviile  &  X.  B.  Co.  v.  Palmes,  109  U.  S. 
244,  27  L.  ed.  922,  3  Sup.  Ct.  Bep,  193; 
Memphis  &  L.  B.  B.  Co.  v.  Bailroad  Comrs. 
(Memphis  &  L.  B.  B.  Co.  v.  Berry)  112  U. 
S.  609,  28  L.  ed.  837,  6  Sup.  a.  Bep.  200; 
St.  Louis,  I.  M.  &  S.  B.  Co.  v.  Borrv,  113 
U.  S.  465,  28  L.  ed.  1055,  5  Sup.  Ct.  Bep.  529; 
Keokuk  &  W.  B.  Co.  v.  Missouri,  152  T.  S. 
301,  38  L.  ed.  450,  14  Sup.  Ct  Rep.  692;  Nor- 
folk &  W.  B.  Co.  V.  Pendleton,  156  U.  S. 
667,  39  L.  ed.  574,  15  Sup.  a.  Bep.  413; 
\azoo  &  M.  Valley  B.  Co.  v.  Adams,  180  U. 
S.  1,  45  L.  ed.  395,  21  Sup.  Ct.  Bep.  240; 
Grand  Bapids  &  I.  B.  Co.  v.  Oaborn,  193  U. 
S.  17,  48  L.  ed.  598,  24  Sup.  Ct.  Bep.  310; 
San  Antonio  Traction  Co.  v.  Altgelt,  200  U. 
S.  304,  50  L.  ed.  491,  26  Sup.  Ct.  Bep.  261. 

The  principle  governing  these  decisions, 
po  plain  that  it  needs  no  reasoning  to  sup- 

(855]  port  it,  is  that  those  who  seek  and  'obtain 
the  benefit  of  a   charter    of    incorporation 

'  must  take  the  benefit  under  the  conditions 

and  with  the  burdens  prescribed  by  the  laws 
then  in  force,  whetlier  written  in  the 
Constitution,  in  general  laws,  or  in  the 
charter  itself.  The  Bochester  Bailroad, 
therefore,  having  accepted  its  charter  under 
a  law  which  imposed  upon  it  the  duty  of 
laying  pavements,  is  bound  to  perform  that 
duty,  even  in  respect  of  tracks  which,  while 
owned  by  a  predecessor  in  title,  would  have 
been  exempt. 

The  foregoing  considerations  would  be 
conclusive  of  the  case  were  it  not  that  the 
plaintiff  in  error  takes  another  position, 
which,  if  tenable,  would  avoid  the  result 
reached  by  either  course  of  reasoning.  It 
is  insisted  that  this  is  not  a  case  of  trans- 
fer of  an  exemption:  that  the  rules  govern- 
ing transfer  are  not  applicable  here;  that 
the  Brighton  Bailroad  has  not  ceased  to 
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exist  as  a  oorporation;  that  H  bii  b« 
merely  joined  by  merger  with  the  BoeM* 
Bailroad,  wliich  ooatrols  it  by  stock  htHA^if 
and  operates  it  by  Tiiioe  of  its  frueUa; 
and  that,  therefore,  the  Rochester  Riilral 
may  claim  and  enjoy  the  esemptka  of  tti 
Brighton  Bailroad  in  its  behalf  in  rvped  if 
its  pro.ierty.  In  support  of  tUi  liif 
counsel  eite  Tomlinson  t.  Branch,  15  WiL 
460,  27  L.  ed.  189;  Oentxal  R.  &  BkK.OBLiL 
Georgia,  92  U.  S.  606,  23  L.  ed.  757;  Tm- 
see  V.  Whitworth,  nbi  supra.  tWsi  om 
hold  that  where  corporations  are  nitii  ii 
such  manner  that  one  continues  to  oirtii 
a  corporation,  owning  and  operatiB|  U 
property,  by  virtue  of  its  own  ^rtecthi 
corporation  thus  oontinuiog  to  exiit  iM 
holds  its  immunities  and  ezemptioM  is  n- 
spect  of  the  property  to  which  they  lyp^. 
But  the  cases  have  no  applicatioo  hm.  B 
may  well  be  that  a  proceeding  for  eosdea- 
nation  of  property,  begun  by  the  Bri^tai 
Bailroad,  would  not  al^te  by  reason  of  iti 
consolidation  with  the  RodMstcr  Bailing 
as  held  in  [Be  New  York  Eler.  R.  Go.]  4IX. 
Y.  S.  B.  651,  17  N.  Y.  Snpp.  778.  Affifarfis' 
133  N.  Y.  690,  31  N.  E.  027. 
tion,  however,  of  the  statute 
the  union  of  the  two  oorporatioas  wss  mk, 
and  the  transactions  by  whiA  the  oria 
was  accomplished,  shows  that  ths  V^i 
on  'Bailroad  has  oeaaed  to  oodil  «  iff 
corporation.  The  Rochester  Railnwi  t>* 
took  a  lease  of  the  Brighton  Raibesi  iT 
parently  for  the  purpose  of  hriagi^gi^ 
within  the  provisions  of  the  act  of 
Then  all  the  stock  of  the  latter 
was 

of  the  former  corporation, 
cate  of  the  tntnsfer  of  stock  was  IM  «tt 
the    secretary    of    state.     ThmapWi  |f 
operation  of  the  law,  the  .  .  .  ^ 

rights,  privileges,  and  frandiisoi^  of  ^ 
Brighton  Bailroad  Tested  in  the  Bsch 
Bailroad,  to  be  thereafter  cootroM  ^  ^ 
Bochester   Bailroad   in   ito  owa  o 
name.    The  law  does  not  ezpnssly 
the    selling    corporation,    but   R  hi**i 
without  stock,  ofReers,  imuyti,  or 
chises.    A  corporation  withovt 
without  officers  to   manage    Hi 
without  property  with  wUdi  to  de  -^ 
and  without  the  right  lawftdljr  toii^ 
ness,  is  dissolved  by  the  opotaHoi  '  ^ 
law  which  brings  thb  eonditin  liH^ 
enee.    Maine  a  R.  Go.  t.  MalM;  IMM* 
W.  R.  Go.  ▼.  Ifiaeoori;  and  Teat  *  * 
Vall^  R.  Oo.  ▼.  Adama,    wM  m^ 

The  judgment  of  ^\t  8«pmM0Ml« 
New  York  is,  therefoi%  ■fflneii 


>  acquired  by  exchange  of  shares  of  Ml 
bhe  former  corporation.    Then  a  oili^ 


lir.  Justice  WUte  i 


itettoi 


TEAMGf  T.  Btmuf  AKAir, 


257 
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NEVADA  N.  STRANAHAN, 

le  S,  C.  Beport«r'i  ed.  257-274.) 

-what    la    foreign   country — Iil«   of 

The  lak  of  Pinea  must  be  regarded 
east  de  fo^ctQ  mid^r  the  iurisdietion 
Repubiie  of  L'ltba,  and  hence,  a.a  a 
I  country''  witbin  tlie  roeAning  of  the 
tariff  act  of  July  24,  1997  (30  Stat, 
M,  chap.  11,  U.  S.  C^nnp.  Stat.  1901, 
,  since  the  Uniied  Otates  has  Qeter 
losae^aaion  of  Buch  island  as  included 
erritory  ceded  by  Spain  to  the  United 
in  the  treaty  of  peace ^  bntj  instead, 
L  its  legislative  and  executive  depart - 
baa  recognized  the  Cuban  govern- 
,s  rightfully  exercising  soyereignty 
e  Isle  of  Pines  as  a  de  facto  govern- 
itU  the  de  jure  statuB  shall  be  deter- 
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ted  March  4,  1907. 
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aROR  to  the  Circuit  Court  of  the 
ited  States  for  the  Southern  District 
Vork  to  review  a  judgment  austain- 
^murrer  to,  and  dismifisingf  the  com- 
n  an  action  to  recover  the  value  of 
nported  from  the  Isle  of  Pinei  wbidi 
n  ieised  for  the  nonpayment  of  du- 
ffirmed. 

acta  are  stated  in  the  opinion, 
Eimes  Cp  Lenney  submitted  the  oauee 
itiff  in  error: 

apbically   the   two   islands  are   dia- 
aeparate,    being,    at    tbeir    nearest 
f   approacb,   about   40   miles    apart. 
II  say  that  the  maritime  jurisdiction 
sland  of  Cuba  extends  tbns  far? 
luction    to    International    Law,    0th 
,  p.  60;  Hautefeuille,  Droit  de  Neu- 
le  1,  chap.  3,  §  1,  p,  89. 
reaty  should  be  moat  liberally  con- 
Its  interpretation  is  to  be  sought 
lotives  and  policy  of  the  parties  and 
words  and  in  their  acta* 
1  Statea  v.  Percheman,  7  Pet  57-66. 
607-^10. 

ley  General  Bonaparte,  Solicitor 
Hoyti  and  Mr.  Otis  J,  Carlton  sub- 
he  cause  for  defendant  in  error: 
ler  the  Isle  of  Pines  be  included 
be  bouudaries  of  the  United  States 
itical  quest  ion,  which  clinnot  be  de- 
'  this  court,  being  nonjudicial  in  its 

■  V.  NeilE^on,  2  Pet.  253,  7  L,  ed.  415; 
7.  Lee,  12  Pet.  51 L  9  L.  ed.  1170j 
States  V,  Arredondo.  fl  Pet.  691,  8 
J;  Jones  v.  United  Statea^  137  U.  8. 
L  ed,  601,  U  Sup.  Ct.  Rep.  80. 


The  coufta  of  tb«  United  States  are  vsrw- 

pulous  to  exercise  no  power  not  clearly  Ju- 
diciat  in  its  uatuie. 

Haybum'a  Case,  £  D&IL  409,  1  L.  ed,  436 1 
United  States  v.  Ferreira,  13  How.  40,  14 
L.  ed.  42]  United  States  v.  Todd,  13  How. 
62 J  note,  14  L.  ed,  47,  note;  Gordon  v. 
United  States,  117  U,  S.  897,  Appi* 

If  it  be  considered  that  the  title  to  the 
Isle  of  Pines  has  been  determined  by  the 
political  departments  to  be  in  the  United 
States,  the  fact  that  the  question  of  owner* 
ship,  by  mutual  agreement  between  the 
United  States  and  the  Republic  of  Cuba^  ia 
to  he  settled  by  arbitration,  the  adjudication 
to  take  the  form  of  a  treaty,  exeludes  this 
oourt  from  Its  jurisdiction  to  decide  the 
question  of  title  in  this  case* 

United  States  v.  Ferreira,  supra;  Den  ex 
dem.  Murray  v.  Hobo  ken  I^nd  4  Improv, 
Co.  18  How.  280,  16  L.  ed.  376;  Bates  &  Q. 
Co.  V.  Payne,  194  U.  8.  109,  4S  L.  ed.  Sm, 

24  Sup,  Ct,  Rep,  Sfioj  United  States  v.  Ju 
Toy,  198  U.  S,  263,  4t  L,  ed.  1040,  25  Sup. 
Ct.  Rep.  644, 

This  oourt  will  put  itself  iti  the  position 
of  the  government  when  the  treaty  was 
proposed  and  ratified,  and  will  avail  itself  of 
all  the  light  which  tbe  President  had  when 
he  made  tbe  treaty,  and  which  the  Senate 
had  when  it  was  ratified, 

Piatt  V,  Union  P.  R,  Co,  99  J.  S.  48,  04, 

25  L,  ed,  424,  429;  Smith  v.  Townsetid,  14S 
U.  S,  400,  494,  S7  L,  ed.  633,  634,  13  Snp,  Ct. 
Hep.  034;  United  States  v.  Laws,  163  U,  S. 
258,  41  L,  ed.  151,  10  Sup.  Ot.  Rep.  998; 
Church  of  the  Holy  Trinity  v.  United  States, 
143  U,  S.  467,  36  L,  ed,  226,  12  Sup.  Ct,  Rep. 
511. 

This  court  will  follow  that  interpretation 
which  the  political  departments  have  put 
upon  treaties. 

Foster  v,  Neilson,  2  Pet,  253,  307,  309,  7 
L.  ed,  415,  4S3,  434;  Cherokee  Nation  t. 
Georgia,  5  Pet.  1,  46,  8  L.  ed.  25,  41 ;  United 
States  V,  Arredondo,  6  Pet.  691,  711.  @  L. 
ed.  547,  665;  Garcia  v.  Lee,  12  Pet  511,  ft 
L.  ed.  1176. 

The  Isle  of  Pines,  by  a  well  settled  prin- 
ciple of  International  law,  is  a  part  of  Cuba, 

Hall,  Internatiotial  Law,  1896  ed.  pp.  129, 
130. 

Cuba  IS,  in  fact,  in  posses sion  and  exer- 
cising the  powers  of  government,  and  that 
.situation  brings  this  caae,  even  upon  tbe 
^supposition  that  the  Isle  of  Pines  was  ceded 
to  tbe  United  States,  within  the  principle 
of  the  following  cases; 

De  Lima  v.  Bid  well,  182  U,  S.  1,  45  L.  ed. 
1041,  21  Snp.  Ct.  Rep.  743;  Keene  v.  MT)on- 
ougb,  a  Pet,  308,  8  L.  ed,  966;  PolUrd  v. 
Kibbe,  14  Pet.  353,  10  L.  ed.  490;  Hallett  v. 
Doe,  7  Ala,  882;  The  Fama,  6  C,  Rob.  107; 
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United  SUtet  ▼.  Riee,  4  Wheat.  246,  4  L. 
ed.  662. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  oourt: 

Plaintiff  brought  his  action  in  the  circuit 
oourt  of  the  United  States  for  the  southern 
district  of  New  York  against  the  then  col- 
lector of  the  port  of  New  York  to  recover 
the  value  of  certain  cigars  seized  by  him, 
which  had  been  brought  to  that  port  from 
the  Isle  of  Pines,  where  they  had  been  pro- 
duced and  manufactured.  This  seizure  was 
made  under  the  Dingley  act,  so  called  (act 
July  24,  1897,  30  Stat,  at  L.  161,  chap.  11, 
U.  S.  Comp.  Stat.  1901,  p.  1626),  and  the 
regulations  of  the  Secretary  of  the  Treasury 
thereunder.  The  Dingley  act  provided  for 
the  imposition  of  duties  "on  articles  import- 
ed from  foreign  countries,**  and  in  plaintiff's 
complaint  it  was  asserted  that  the  Isle  of 
Pines  was  "in  possession  of  and  part  of  the 
United  States,"  and  hence  domestic  terri- 
tory. The  government  demurred,  the  demur* 
I268]rer  was  sustained,  the  ^complaint  dismissed, 
and  the  case  brought  here  on  a  writ  of  error. 

Whether  the  Isle  of  Pines  was  a  part  of 
the  United  States  is  a  conclusion  of  law  not 
admitted  by  the  demurrer.  It  was  certain- 
ly not  such  before  the  treaty  of  peace  with 
Spain  [30  Stat,  at  L.  1754],  and,  if  it  be- 
came so,  it  was  by  virtue  of  that  treaty. 
The  court  takes  judicial  cognizance  whether 
or  not  a  given  territory  is  within  the  bound- 
aries of  the  United  States,  and  is  bound  to 
take  the  fact  as  it  really  exists,  however  it 
may  be  averred  to  be.  Jones  v.  United 
States,  137  U.  S.  202,  34  L.  ed.  691,  11  Sup. 
Ct  Rep.  80;  Lincoln  v.  United  States,  197 
U.  S.  417,  49  L.  ed.  816,  25  Sup.  Ct  Rep. 
455;  Taylor  v.  Barclay,  2  Sim.  213. 

August  12,  1898,  a  protocol  of  agreement 
for  a  basis  for  the  establishment  of  peace 
was  entered  into  between  the  United  States 
and  Spain,  which  provided: 

"Article  1.  Spain  will  relinquish  all  claim 
of  sovereignty  over  and  title  to  Cuba. 

"Article  2.  Spain  will  cede  to  the  United 
States  tne  island  of  Porto  Rico  and  other 
islands  now  under  Spanish  sovereignty  in 
the  West  Indies,  and  also  an  island  in  the 
Ladrones.  to  be  selected  by  the  United 
States."    30  Stat,  at  L.  1742. 

This  was  followed  by  the  treaty  of  peace, 
ratified  April  11,  1899,  containing  the  fol- 
lowing articles: 

"Article  1.  Spain  relinquishes  all  claim  of 
sovereignty  over  and  title  to  Cuba. 

"And  as  the  island  is,  upon  its  evacuation 
by  Spain,  to  be  occupied  by  the  United 
States,  the  United  States  will,  so  long  as 
such  occupation  shall  last,  assume  and  dis- 
charge the  obligations  that  may,  under  in- 
ternational law,  result  from  the  fact  of  its 
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occupation,  for  tbm  proteefcifla  of  Bfi  ol 
property. 

"Article  2.  Spain  ctdm  to  tlit  GdM 
SUtes  the  island  of  POiio  Bieo  aid  olkr 
islands  now  under  Spanish  aufm^ilji  ■ 
the  West  Indies,  and  the  island oiQmmk 
the  Marianas  or  Ladrones."  30  Stii  itL 
1754, 1766. 

In  Neely  v.  Henkel,  180  U.  8.  101.  tf  L 
ed.  448,  21  Sup.  Ct.  Rep.  302  (Ju.  li 
1901),  the  q[uestion  was  whether  CobanHi 
foreign  country  or  foreign  territoiy  wkhii 
theactof  Congress  of  June 6. 1000  (11 SM. 
at  L.  666,  chap.  703,  U.  8.  Comp.  Slit  UN, 
p.  3691  ),*providing  for  the  extraditka 
the  United  States  of  peraons 
crimes  within  any  foreign  eonntiy  or  (m^ 
territory  or  any  part  thereof,  uuiaphi  • 
under  the  control  of  the  United  BMn 
And  it  was  held  that  Cuba  was  witUaflii 
description.  Mr.  Jnatiee  Harlan,  Miv- 
ing  the  opinion  of  the  oonrt^  laid: 

"llie  facto  above  detoiled  make  tt  itor 
that,  within  the  meaning  of  the  act  of  Jw 
6, 1900,  Cuba  is  foreign  territoiy.  Itoutfk 
be  r^;arded,  in  any  oonfltitatioMl,  hpk^ 
international  sense,  a  part  of  the  ttfritof 
of  the  United  Stotei. 

"While  by  the  act  of  April  26»  IM  pi 
Stat  at  L.  364,  diap.  180].  deduipf « 
between  this  eonntiy  and  Spato,  the  FNri- 
dent  was  directed  and  empoweied  to  wi « 
entire  land  and  naval  foreea^  at  wril  m  Hi 
militia  of  the  several  atotea  to  waA  nlat* 
was  necessary,  to  carry  aoeh  act  into  #iA 
that  authorization  was  not  for  tlw  fvp* 
of  making  Cuba  an  intcjgnl  part  rf  Ai 
United  Stotes,  but  on^  for  the  pvyM<^ 
compelling  the  reltoqniahmcnt  by  Bpiii  rf 
ito  authority  and  government  to  tort  IriMi 
and  the  withdrawal  of  ito  foraM  froB  0* 
and  Cuban  waters.  TheUgialatl«taada» 
utive  branehea  of  the  gwfimmwt,  If  Ai 
joint  reeolution  of  AprU  20.  IMO  [SI  flhi 
at  L.  738,  U.  S.  Comp.  StoL  liOl,  f.  IM 
expressly  disclaimed  any  pnrpon  to  msriB 
sovereignty,  jurisdiction. 
Cuba  'ezeept  for  the 
and  asserted  the  detonntoattoa  of  tto  0* 
ed  Stotes,  that  objeet  betof 
to  leave  the  govenmu 
to  ito  own  people.  All  that 
to  relation  to  Cnba  tow  hni  titok  wd  ^ 
view,  and,  eo  tor  as  the 
by  the  pnblie  iiistoiy  of 
country  with  that  ialaad. 
done  ineonaiatent  with 
of  the  war  with  Spain. 

"Cnba  is  none  the  ka 
withm  iJie      an       oi  the  aflt  of 
because  it  u  i     i>M  mk    liUtniy  iM«MV_i^ 

pointed  1^  ana  rem^i  Htl^f  \ ----.^ 

in  the  woric  of  i  ■  tha  toiiMMl' 
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^iX  itlAnd  to  eitabliBli  a  gorernixieiit  of 
llidi  owU;  under  wMch,  nR  a  Iree  and  in- 
4f pendent  f>eopler  tliey  may  control  thel; 
&^nt  aJff&irs  without  luterf ereiu^e  *b7  other 
|i»tiojiB.  The  oecup&Qc^r  of  the  ialand  bj 
lifMpi  of  the  Ueited  Statea  was  the  ueees- 
Iterj  result  of  the  war.  Tbat  result  could 
|M^  iiAve  been  avoided  by  the  United  Statea 
poniiitently  with  the  prineiplea  of  inter- 
l^fttioaai  law  or  with  ita  obligationH  to  the 
Ipeople  of  Cuba. 

'  ''It  m  true  that,  as  between  Spain  and 
like  United  States,^ — indeed,  aa  between  the 
tJnited  States  and  all  foreign  nations* — 
pblaa,  upon  the  cessation  of  hostilities  with 
ipi^uif  and  after  the  treaty  of  Paris ^  was 
ia  be  treated  as  if  it  were  conquered  terri- 
^17.  But,  aa  between  the  United  Statei 
md  Cuba,  that  island  is  territory  held  in 
kust  for  the  inhabitants  of  Cuba,  to  whom 
It  rightfully  belongs  and  to  whose  exclusive 
smtrol  it  will  be  surrendered  when  a  stable 
pjvemmeBt  shaH  hare  been  established  by 
^itir  voluntary  action.'^ 

if,  then,  the  Isle  of  Pines  was  not  etn- 
^iaced  in  article  2  of  the  treaty,  but  was 
ilieluded  within  the  term  "Cuba"  in  article 
I,  ind  therefore  sovereignty  and  title  were 
taielj  relinquished,  it  was  ^'foreign  coun- 
\3j*'  within  the  Diugley  aet. 

This  rnquiiy  involves  the  interpretation 
which  the  political  departments  have  put 
ipoD  tbe  treaty.  For,  in  the  language  of 
Hr.  Justiee  Oray^  in  Jon^  v.  United  States, 
'Stho  is  the  sovereign,  de  jure  or  de  fact^tf 
of  a  territory,  is  not  a  judicial  but  a  po- 
litical question,  the  determination  of  which 
bj  the  legislative  and  executive  departments 
of  any  government  conclusively  binds  the 
judges  as  well  as  all  other  officers,  citizens^ 
tod  subjects  of  that  government/' 

By  the  joint  resolution  of  April  20,  iSdS 
(SO  Stat,  at  L.  738,  U.  S.  Comp.  Stat. 
^^K  F-  ST90),  entitled  '* Joint  Resolution 
'et  the  Hecognition  of  the  Independence  of 
the  People  of  Cuba,  Demanding  That  the 
Government  of  Spain  Relinquish  Its  Author ^ 
Jtj  and  Government  in  the  Island  of  Cuba, 
itid  to  Withdraw  Its  Land  and  Naval 
forces  from  Cuba  and  Cuban  Waters,  and 
IMrecting  the  President  of  the  United  States 
to  Use  the  Land  and  Naval  Forces  of  the 
Ignited  Btatei  to  Carry  These  Heaolutions 
Dto  Effect/'  the  United  States  disclaimed 
my  disposition  or  intention  to  exercise  aov- 
reignty  or  control  over  Cuba,  except  in  the 
aciflcatioo  thereof,  and  *aBserted  its  deter- 
lination^  when  that  was  accompliehedt  to 
»^  the  control  of  the  island  to  its  people. 
?liat  was  the  signification  of  the  word 
Cuba"  at  that  time  T 

The  record  of  the  0 facial  acta  of  the  Span^ 
h  government  from  !774  to  18t8  demon- 
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strates  that  the  Isle  ol  Fines  was  included 
in  the  political  division  known  as  '*Cuba/' 
The  Irst  official  census  of  Cuba,  in  1774 ;  ths 
"Statistical  Plan  of  the  Ever  Faithful  lalo 
of  Cuba  for  the  Year  1827;*'  the  establish- 
cnent  by  the  governor  general.  In  182S,  of  a 
colony  on  the  island  ^  the  census  of  1S41  ^  the 
budgets  of  receipts  and  expenses;  the  cen- 
sus for  1861,  1877|  1887,  and  ao  on,  all  show 
that  the  Isle  of  Pines  wasi  govemmen tally 
apeakingf  included  in  the  specific  designa- 
tion "Cuba"  at  the  time  the  treaty  was  made 
and  ratified,  and  the  documents  establish 
that  it  formed  a  municipal  district  of  the 
province  of  Habana. 

In  short,  all  the  world  knew  that  it  was 
an  integral  part  of  Cubaj  and  in  view  of  the 
language  of  the  joint  resolution  of  April  2Qp 
1B98,  it  seems  clear  that  the  Isle  of  Pines 
w&i  not  supposed  to  be  one  of  the  "other 
islands'*  ceded  by  article  2,  Those  were  is- 
lands not  constituting  an  integral  part  of 
Cuba,  such  as  Vieques,  Culebra,  and  ^lona 
islands^  adjacent  to  Porto  lUco. 

Has  the  treaty  been  otherwise  interpreted 
by  the  political  departments  of  this  govern- 
ments The  documents  to  which  we  have 
had  access,  with  the  assistance  of  the  prei- 
cntation  of  the  facts  condensed  therefrom 
in  the  brief  for  the  Umted  States,  enable  us 
to  sufficiently  indicate  the  situation  in  that 
regard,  and  we  think  tt  proper  to  do  this^ 
notwithstanding  the  determination  of  the 
case  turns  at  last  on  a  short  point  requiring 
no  elaboration. 

The  Spanish  evacuated  Havana  January 
1,  1899,  and  the  government  of  Cuba  was 
transferred  to  a  military  governor  as  the 
representative  of  the  President  of  the  Unit* 
ed  States,  The  President  ordered,  August 
17,  1S99,  a  census  to  be  taken  as  a  first  step 
toward  assisting  ''the  people  of  Cuba"  to  es- 
tablish "an  effective  system  of  self -govern- 
ment.**  In  accomplishing  *this  the  island  [267]j 
was  divided  into  1^607  enumeration  districts. 
Three  enumerators  took  the  census  of  the 
Isle  of  Pines,  which  was  described  as  a  mu- 
nicipal district  of  the  judicial  district  of  Be- 
jucal,  in  the  province  of  Havana.  The  re^ 
port  OD  the  census^  as  published  by  the  War 
Department  in  1900,  stated:  "The  govern- 
ment of  Cuba  has  jurisdiction  not  only  over 
the  island  of  that  name,  but  also  over  the 
Isle  of  Pines,  lying  directly  to  the  south  of 
it.  and  more  than  a  thousand  islets  and  reefs 
scattered  along  its  northern  and  southern 
coasts.  .  .  .  The  Isle  of  Pines,  with  an 
firea  of  840  square  miles,  is  a  municipal  dis- 
trict of  the  province  of  Hfthana^  .  .  . 
The  total  population  of  Cuba,  including  the 
Isle  of  Pines  and  the  neighboring  keys,  wa«, 
on  October  16,  1B99,  1,572,797." 

The  population  tables  give  tht  population 
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of  the  Isle  of  Pines  as  a  municipal  distriet 
of  Havana  province,  and  so  of  the  statistics 
as  to  rural  population;  sex,  nativity,  and 
color;  age  and  sex;  birthplace;  conjugal 
condition;  school  attendance;  foreign 
whites;  number  and  size  of  families;  dwell- 
ings of  families, — ^these  and  like  items  are 
given  as  to  the  Isle  of  Pines  as  under  the 
province  of  Habana. 

In  August,  1899,  the  military  governor  of 
Cuoa  appointed  a  mayor  and  first  assistant 
mayor  of  the  Isle  of  Pines. 

On  June  16,  1900,  an  elect icn  was  held 
throughout  the  island,  at  which  the  people 
of  Cuba  in  all  their  municipalities  elected 
their  municipal  officers,  participated  in  by 
the  inhabitants  of  the  Isle  of  Pines,  as  is 
stated  in  the  report  of  the  Committee  on 
Foreign  Relations,  Senate  Document  No. 
206.  Fifty-ninth  Congress,  though  this  was 
denied  in  a  minority  report. 

A  constitutional  convention  was  called 
and  the  inhabitants  of  the  Isle  of  Pines 
participated  in  the  election  of  delegates 
thereto.  September  15,  1900. 

The  convention  concluded  its  work  by  Oc- 
tober 1, 1901,  and  December  31, 1901,  an  elec- 
tion was  held  to  choose  governors  of  prov- 
inces, provincial  councilors,  members  of  the 
house  of  representatives,  and  presidential 
1268] and  senatorial  electors,  under  *an  order  of 
General  Wood  of  October  14,  1901,  No.  218. 
approved  by  the  War  Department,  which  di- 
vided the  province  of  Habana  into  four  cir- 
cuits, tlie  third  being  composed  of  several 
ayuntamientos,  of  which  the  Isle  of  Pines 
was  one. 

Februarj'  24,  1902,  the  electors  met.  chose 
senators,  and  elected  Sefior  Palma,  Presi- 
dent, and  Sefior  Romero,  Vice  President. 

The  ^ovt  rnment  was  transferred  to  Cuba, 
May  20,  1002,  and  in  making  the  transfer, 
and  declarin«;  the  occupation  of  Cuba  by  the 
United  States  and  the  military  government 
of  the  island  to  be  ended,  the  military  govern- 
or wrote  to  "The  President  and  Congress 
of  Cuba,"  amoiifr  other  thinjrs:  **It  is  under- 
stood by  the  United  Slates  that  the  present 
government  of  the  is'o  of  Pines  will  con- 
tinue as  a  de  facto  government.  ])i'nding  the 
settlement  of  the  title  to  said  island  by 
treaty,  pursuant  to  the  Cuban  Constitution 
and  the  act  of  Congress  of  the  I'nited  States 
approved  March  2,'  1902  [1]."  [31  Stat,  at 
L.  897,  chap.  803.]  On  the  same  day  Presi- 
dent Palma  replied: 

"It  is  understood  that  the  Isle  of  Pines  is 
to  continue  de  facto  under  the  jurisdiction 
of  the  government  of  the  Republic  of  Cuba, 
subject  to  such  treaty  as  may  l>e  entered 
into  between  the  government  of  the  United 
States  and  that  of  the  Cuban  Republic,  as 
provided  for  in  the  Cuban  Constitution  and 
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in  the  aet  paaaed  1^  the  Oongna  ti  fti 
United  States,  and  approred  on  fks  Id  4 
March,  1901."    31  Stat,  at  L.  897,  dipi  881 

At  that  date  the  Isle  of  Pinee  «u  «- 
tually  being  governed  by  the  CabaiH  tkrai^ 
municipal  officers  elected  by  its  iwii^Mfcfh, 
and  a  governor  of  the  province  of  Hifau^  i 
councilors,  etc.,  in  whose  choiee  ihtf  M 
participated.  And  see  Keely  t.  Henkd,  U8 
U.  S.  109,  117,  118,  45  L.  ed.  448,  4M,tfi; 
21  Sup.  Ct.  Rep.  302. 

February  16,  1903,  the  Senate  of  thi 
United  States,  by  resolution,  reqnertcdthi 
President  '*to  inform  the  Senate  as  to  thi 
present  status  of  the  Isle  of  Pines,  aai  wM 
government  is  exercising  authority  sad  M- 
trol  in  said  island." 

In  reply  the  President  snbmitted  a  npnt 
from  the  Secretary  of  War,  which  stated: 

*"The  nature  of  the  do  facto  guiuMMiffl 
under  which  the  Isle  of  Pines  was  thw  lA 
pending  the  determination  of  the  title  that- 
of  by  treaty  is  shown  in  the  followiif  iir 
dorsement  upon  a  copy  of  the  Miid  lesulrti 
by  the  late  military  governor  of  Cuba: 

[Here  follows  the  indorsement,  dated  M- 
ruary  20,  1903,  of  which  the  foUowiag  ii  a 
part :  ] 

"  'At  the  date  of  transfer  of  the  Isbadrf 
Cuba  to  its  duly  elected  officials  the  bk  id 
Pines  constituted  a  municipality  JBfUdd 
within  the  municipalities  of  the  praviMi  id  | 
Habana  and  located  in  the  judicial  dMikl  , 
of  Bejucal.  The  government  of  the  idndii 
vested  in  its  municipal  offieen,  sobjieK  Ii 
the  general  control  of  the  civil  govcfMrrf 
the  province  of  Habana,  who  is  vested,  «d* 
the  Constitution  of  Cuba,  with  eeitita  ■- 
thority  in  the  control  of  mnnidpsl  lAte 
Under  the  military  government  of  OAi  Hi 
Isle  of  Pines  was  governed  hj  moBidpd  i^ 
ficials,  subject  to  the  general  anthorilfi' 
the  civil  governor,  who  received  Us  tstk** 
ity  from  the  governor  gcneraL  The  Uti' 
Pines,  as  it  had  existed  under  the  ■iHteiT 
government,  was  transferred  as  a  dt  ficM 
government  to  the  Cuban  Republic.  pM'N 
the  final  settlement  of  the  status  <d  til 
island  by  treaty  between  the  UnHsd  8MB 
and  Cuba.  The  action  taken  by  thi  wU^ 
government  was  in  aecordaaee  «Hh  ^ 
graphic  orders  from  the  honoraUt  Ihi  A^ 
retary  of  War.  The  goferuBMUt  if  ^ 
island  to-day  is  in  the  hands  of  111  BHi^ 
I>al  officers,  duly  elected  bj  the  pcopkw^ 
the  general  control  of  the  dril  goMnvrf 
the  province  of  Habana  and  the  SifiMbrf 
Cuba.  As  I  understand  It,  the  iuiMl* 
of  the  Isle  of  Pines  is  yestsd  In  the  Uf^ 
of  Cuba,  pending  such  final  aetioa  ii  VV 
be  Uken  by  the  United  Stetsi  sal  0* 
looking  to  the  ultimate  disposltta  if  ^ 
island.    No  special  aetloB  was  taka  Ii  p^ 
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Ml  tlie  Interests  of  the  dtfse&i  of  the  Unlt- 
I  Stfttea  who  hare  purchAi»ed  property  and 
ft?e  fettled  in  the  IsU  of  Pinea,  for  the  ra»- 
3ici  that  PD  tuj^h  action  was  neoessar^.  All 
ijmericans  ib  the  ialand  are  living  under  ax- 
cUj  the  tame  conditions  as  other  foreign- 
re,  *and  if  the  J  comply  with  the  laws  in 
^roe  it  is  safe  to  saj  that  thej  will  not 
mtt  anj  dlMcultj  or  need  apeeial  protec- 
i«n.  At  the  time  these  people  purchased 
ropertj  they  understood  distinctly  that  the 
lieation  ot  ownership  of  the  Isle  of  Pines 
'ai  one  pending  iettlem^nt,  and  in  locating 
tiers  they  took  the  risks  incident  to  the  sit- 
mUonJ  " 

We  are  justifed  in  assuming  that  the 
lie  of  Pinea  waa  always  treated  by  the 
nftidfnt's  represeutativea  in  Cuba  as  an  m* 
ignl  part  of  Cuba.  This  was  indeed  to  be 
Epeeted  in  ^iew  of  tbe  fact  that  it  was 
leh  at  the  time  of  the  execution  of  the 
^eaty  and  Its  ratification,  and  that  the 
ieaty  did  not  provide  otherwiai^  in  terms, 
t  gay  nothing  of  general  principles  of  iu^ 
matiOKoal  law  applicable  to  such  coasts 
id  ahores  as  those  of  Florida,  the  Bahamas, 
id  Cuba.  Hal),  4th  ed.  129,  130;  Louis* 
Jka  V.  Mississippi,  202  Lh  S.  153,  50  L.  ed. 
13,  032,  2$  Sup.  Gt,  Re^  408,  SI  I;  Tha 
raia^  5  C  Rob.  273. 

In  August,  190^,  the  Treasury  Department 
Escided  that  duties  should  be  aaseased  on 
)od0  eaming  from  the  lale  of  Pines  at  the 
mie  rates  as  on  similar  merchandise  im> 
orted  from  other  places. 
On  July  2,  1903,  a  treaty  with  Cuba 
"as  signedt  relincjnishing  any  claim  by  the 
Tnited  States  to  the  tale  of  Pinea  under  tbe 
reaty  of  peace,  hut  thia  failed  of  ratifica- 
km^  and  on  Ittarch  2,  1904,  another  treaty 
ni  signed,  which  relinquiahed  all  claim  of 
Itle  under  that  treaty. 
November  27,  1903,  the  Secretary  of  State 
fTote  an  American  resident  of  the  Isle  of 
'ines : 

"The  treaty  now  pending-  before  tbe  Sen- 
t«,  if  approved  by  that  body,  will  relinquiab 
U  claim  of  the  United  States  to  the  Isle  of 
*\am.  In  my  judgment  tbe  United  States 
u  no  substantial  claim  to  the  I^le  of  Pines, 
he  treaty  merely  accords  to  Cuba  what  is 
cr%  in  accordance  with  international  law 
lid  justice. 

"At  the  time  of  the  treaty  of  peace  which 
iided  the  war  between  tbe  United  States 
dd  Spain,  the  Isle  of  Pinea  was,  and  bad 
*en  for  several  centuries,  a  part  of  Cuba, 
hare  no  *  doubt  whatever  that  it  continut-a 
»  be  a  part  of  Cuba,  and  that  it  has  not 
id  neir^er  has  been  territory  of  the  United 
latee.  Thia  is  the  view  with  which  Preai- 
int  Hoosevelt  authorized  the  pending  trea- 
15  U*  S. 
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urge  its  confirmation.** 

There  are  some  letters  of  an  Aasistant 
Secretary  of  War,  or  written  by  hia  direc- 
tion, ftud  other  matters,  referred  to,  wbidi 
we  do  not  regard  as  seriously  affecting  tho 
concluBjon  that  the  B-£ecutive  has  coniist- 
ently  aeied  on  the  determinattou  that  thi 
United  States  had  no  substantial  dalm  to 
the  Isle  of  Pines  under  the  treaty. 

The  only  significant  legislative  action  !« 
found  in  the  proviso  of  the  act  of  March  2i 
1901,  the  Army  appropriation  act  (31  Stat^ 
at  L.  89^,  chap,  803,  U.  8.  Comp.  Stat.  1001, 
p.  2799),  commonly  called  the  Piatt  amend- 
ment (S97)j  which  reads: 

"Provided,  further,  that  in  fulfilment  of 
the  declaration  contained  in  the  joint  reso- 
iutiott  approved  April  twentieth,  eighteen 
hundred  and  ninety-eight^  entitled  'For  the 
Recognition  of  tbe  Indopendcnce  of  the  Peo- 
ple of  Cuba,  Dtamanding  that  tbe  Govern^ 
ment  of  Spain  Relinquiab  Its  Authority  and 
Goyemment  in  the  Island  of  Cuba,  and  to 
Withdraw  Its  Land  and  Naval  Forces  from 
Cuba  and  Cuban  Waters,  and  Directing  tbe 
President  of  the  United  States  to  Use  tbe 
Land  and  Naval  Forces  of  the  United  States 
to  Carry  These  Resolutions  into  Effect.*  the 
President  ia  hereby  authoriseed  to  'leave  the 
government  and  control  of  the  ialand  of 
Cuba  to  its  people'  so  soon  as  a  government 
shall  have  been  ^ tab li shed  in  aaid  island 
under  a  constitution  which,  either  as  a  part 
thereof  or  in  an  ordinance  ap|>ended  there* 
to,  shall  define  the  future  relations  of  the 
United  States  with  Cuba^  iiibfltantially  ma 
follows : " 

Then  follow  eight  clauses,  of  which  th« 
sixth  is: 

"6.  That  tbe  Tile  of  Pines  ihall  be  omitted 
from  the  proposed  eonatitutional  boundariei 
of  Cuba,  tbe  title  thereto  being  left  to  fu- 
ture adjustment  by  treaty.** 

It  api^>ears  that  certain  American  citizens, 
asserting  interests  in  the  lale  of  Pinea,  bad 
contended  that  it  belonged  to  the  *United[27S] 
States  iinder  the  treaty,  and  the  sixth  clanae 
of  the  Piatt  amendment,  while  not  assert- 
ing an  absolute  claim  of  title  on  our  part, 
gave  opportunity  for  an  examination  of  the 
question  of  ownership  and  its  settlement 
through  a  treaty  with  Cuba.  The  Re  pub  lit 
of  Cuba  has  been  governing  the  isle  sinoa 
May  20,  1902,— the  present  situation  need 
not  be  disciissed,^and  has  made  %^arioua  im- 
provements in  adminiatration  at  the  suggea- 
tifin  of  our  government,  but  Congress  haa 
taken  no  action  to  the  contrai^  of  Cuha*i 
title  as  superior  to  ouri. 

It  may  be  conceded  that  the  action  of  botfe 
the  political  departm«mta  has  not  been  auffi- 
cientlj  definite  to  furnish  a  conclusive  in^ 
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terpretation  of  the  treaty  of  peace  as  an 
original  question,  and  as  yet  no  a^eement 
has  been  reached  under  the  Piatt  amend- 
ment. The  Isle  of  Pines  aontiiiues,  at  least 
de  factOf  under  the  jurisdiction  of  the  gov- 
ernment of  the  Republic  of  Cuba,  and  that 
settles  the  question  before  us,  because,  as 
the  United  States  have  never  taken  posses- 
sion of  the  Isle  of  Pines  as  having  been  ced- 
ed by  the  treaty  of  peace,  and  as  it  has  been 
and  is  being  governed  by  the  Republic  of 
Cuba,  it  has  remained  "foreign  countiy** 
within  the  meaning  of  the  Dingley  act,  ac- 
cording to  the  ruling  in  De  Lima  v.  Bidwell, 
182  U.  S.  1,  45  L.  ed.  1041,  21  Sup.  Ct.  Rep. 
743.  and  cases  cited;  United  States  v.  Rice, 
4  Wheat.  246,  4  L.  ed.  662.  There  has  been 
no  change  of  nationality  for  revenue  pur- 
poses, but,  on  the  contrary,  the  Cuban  gov- 
ernment has  been  recognized  as  rightfully 
exercising  sovereignty  over  the  Isle  of  Pines 
as  a  de  facto  government  until  otherwise 
provided.  It  must  be  treated  as  foreign,  for 
this  government  has  never  taken,  nor  aimed 
to  take,  that  possession  in  fact  and  in  law 
which  is  essential  to  render  it  domestic. 
Judgment  affirmed. 

Mr.  Justice  McKenna  concurred  in  the 
judgment. 

Mr.  Justice  White  and  Bi£r.  Justice  Holmes 
concurred  specially. 

Mr.  Justice  Moody  took  no  part.  * 

[273]     *Mr.  Justice  White,  concurring: 

My  reasons  for  agreeing  to  the  conclu- 
sion announced  by  the  court  are  separately 
slated  to  prevent  all  implication  of  an  ex- 
pression of  opinion  on  my  part  as  to  a  sub- 
ject whicli,  in  my  judgment,  the  case  does 
not  require,  and  which,  as  it  is  given  me  to 
see  it,  may  not  be  made  without  a  plain  vio- 
lation of  my  duty. 

The  question  which  the  case  raises,  by 
way  of  a  suit  to  recover  duties  paid  on  goods 
brought  from  the  Isle  of  Pines,  is  whether 
that  island,  by  the  treaty  with  Spain,  be- 
came a  part  of  the  United  States,  or  was 
simply  left  or  made  a  part  of  the  island  of 
Cuba,  over  which  the  sovereignty  of  Spain 
was  relinquished. 

I  accept  the  doctrine  which  the  opinion  of 
the  court  announces,  following  Jones  v. 
United  States,  137  U.  S.  202,  34  L.  ed.  691, 
11  Sup.  Ct.  Rep.  80,  that  "who  is  the  sover- 
eign de  jure  or  de  facto  of  a  territory  is  not 
a  judicial  but  a  political  question,  the  deter- 
mination of  which  by  the  legislative  and  ex- 
ecutive departments  of  any  government  con- 
clusively binds  the  judges  as  well  as  all 
other  officers,  citizens,  and  subjects  of  that 
798 


govermnent.''  That  the  Iqgiilatife  od  c- 
ecnttve  departments  have  oondiui^f  Hk* 
tied  the  present  status  of  the  Isle  of  FiM 
as  de  facto  a  part  of  Cnbat  and  bait  Ul 
open  for  future  determination  the  *  /n 
cUim,  if  any,  of  the  United  Stetes  to  tkif 
land,  as  the  court  now  declares,  It  to  ■• 
beyond  possible  contention.  Thn%  bj  thi 
amendment  to  the  aet  of  1891,  iHiick  m 
enacted  to  determine  the  de  feeto  poritia 
of  the  island  and  to  furnish  a  rule  for  th 
guidance  of  the  executive  anthority  k 
dealing  in  the  future  with  the  Uni  ■ 
it  was  expressly  provided  "that  thi  hh  ' 
of  Pines  shall  be  omitted  from  the  |n- 
posed  constitutional  boundaries  of  Cobs,  thi 
title  thereto  being  left  to  future  adjiirt— t 
by  treaty."  So,  also,  when  the  islssd  4  ' 
Cuba  was  turned  over  to  the  Cobo  gomi- 
ment  by  the  military  authority  of  the  Uiit- 
ed  States,  that  government  was  cipraii^ 
notified  by  such  authority,  nader  tho  dfa» 
tion  of  the  President,  that  *whi]Bfc  te  i^0{ 
facto  position  of  the  Isle  of  Pines  as  a  put 
of  Cuba  was  not  disturbedy  it  mvst  bo  ■mBv* 
stood  that  its  de  fure  relatian  was 
for  future  determination  1^  treaty 
Cuba  and  the  United  States.  AndtidiMtf- 
fication  and  relation  was  in  tenas  aoNplrf 
by  the  President  of  the  BepidiUe  of  Okk 
If  the  opinion  now  aanoaneed  sfeop^  vilh 
these  conclusive  expressions  I  oImII,  rf 
course,  have  nothing  to  say.  But  ft  4m  Ml 
do  so.  Although  declaring  that  the* Mm 
position  of  the  Isle  of  Pines  as  mriHn 
from  legislative  and  cxeentive  aetka  ii  hid- 
ing upon  courts,  and  althon^  refenimti 
the  conclusive  settlement  of  that  *  ftm 
status,  and  the  reservation  by  the  IqUi^ 
tive  and  executive  departments  of  ti»  M*^ 
mination  of  the  de  jure  statos  for 
tion,  the  opinion  asserts  that  it  is 
proper  for  the  eoort  to  oagprssB  ai 
upon  the  de  jure  statas»  that  io^  to  Wii 
upon  the  effect  of  the  treaty.  In  dai^» 
it  is  declared  that  aU  the  world  kMV  thrt 
the  Isle  of  Pines  was  an  intval  |Ht  rf 
Cuba,  this  being  bnt  a  prelnde  to  aaflfn^ 
sion  of  opinion  as  to  the  rf^tftd  oHib» 
tion  of  the  treaty.  To  aqr  miad  avgr  Old  il 
expression  of  opinion  oonoeml^g  Ihirfirfrf 
the  treaty  and  the  de  fun  nIatioBoflHUi 
of  Pines  is  wholly 
be  indulged  in  without 
principle  upon  whiA  the 
that  is,  the  conelnsive  elVoot  of 
legislative  action.  In  oiher 
seems  that  the  opinion  whilst 
the  force  of  the  exaeotiv*  and 
tion,  necessarily  oisr  rda  it 
because  the  riews  Vmaoh  an 
the  subject  of  th*  lalpg  of  tti 
amount  sob  «o  dMbilH  it 
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7n  of  tl)«  executtve  and  legistfttive 
nta  of  tlie  -government  on  the  sub- 
been  wrongs  and  th&t  any  future 
by  tliose  depftrtmeutj)  to  proceed 
bjpotliesifl  that  the  de  jure  atatua 
knd  ia  laisettled  will  be  &  violation 
mty  &H  now  lumeceasarily  interpret- 
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B.  SWING,  ae  Tnistee  for  the  Cred- 
f  the  Union  Mutual  Fire  Insurance 
ay  of  CiucJnnati.  Ohm  (Formerly  & 
itioD),  Plff,  ia  Err., 

;STON  HTUBER  COMPANY, 
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state  court — Federal  questiQn— > 
Lsed. 

decision  of  the  Michigan  supreme 
t  a  foreign  mutual  insunince  com- 
wh  bad  not  been  authori^d  to  do 
in  the  state  aa  provided  by  the 
.tutes  could  not  maintait)  a  suit 
,  assessments  due  on  a  policy  is- 
i>ne  of  its  agents  in  another  state 
it  of  an  insurance  broker  in  Mich- 
was  unable  to  place  the  whole  line 
'B  authorized  companies  cannot  b© 

in  tbe  Supreme  Court  of  the 
tates,  where  the  only  showing  of 
I  question  raised  before  judgment 
\j  a  request  for  a  findinflj  as  matter 
iflt  th*"  state  statutes  do  not,  and 
,  under  the  Federal  Constitution, 
the  insured  from  going  nr  sending 
:ie  state  and  there  procuring  inaur- 
its  property  located  in  the  state 
insurance  company  not  authorised 
iness  therein,  which  is  entirely  in- 
for  the  purpose* 

[No.  145.] 

anuary  10,  1907.     Derided  April  8, 
1907. 

'OR  Uy  the  Supreme  Court  of  the 
of  Michigan  to  review  a  judgment 
irmed   a  judgment   of   tbe   Circuit 


Court  of  Bcboolcraft  County^  In  that  statei 
in  favor  of  defendant  in  a  suit  to  collect 
assessments  due  on  a  policy  of  insurance 
issued  by  a  foreign  insurance  company  not 
entitled  to  do  business  in  tbe  state.  Dis- 
missed for  want  of  jurisdiction. 

See  same  case  beloWj  140  Mcb.  344,  103 
N.  W,  BH. 

The  facts  are  stated  In  tbe  opinion. 

Mr.  Patterson  A.  Reece  argued  tbe  cause, 
and,  with  Mr.  Virgil  L  Hixson,  filed  a  Iraief 
for  plaintiff  in  error, 

Mr.  Edward  C*  Cbapm  argued  the  oaiue 
and  filed  a  brief  for  defendant  in  error. 

Mr,  Chief  Justice  Fuller    delivered    the 
opinion  of  the  court : 
This  action  waa  brought  in  the  eircuil 

oourt  of  Schoolcraft  county,  Michigan,  by 
Bwing,  trustee  of  the  Union  Mutual  Fire 
Inaurance  Company,  a  corporation  of  Ohio, 
against  the  Weston  Luml^er  Company,  a 
corporation  of  Michigan,  to  collect  its  share 
as  a  policy  bolder  of  an  assessment  made 
by  the  order  of  the  supreme  court  of  Ohio 
in  liquidating  tbe  UabiJities  of  the  insurance 
company. 

Tbe  assessment  againat  defendant  was  in 
respect  of  a  policy  for  $5,000  and  a  renewal 
thereof  on  defendant's  lumber  and  other 
property  at  Maoist ique,  Michigan.  The  in- 
surance company  was  never  tloensed  to  do 
business  in  Michlgaji,  and  the  Mefense  was  [2T6]f  1 
pleaded  that  it  was  a  foreign  corporation, 
not  authorized  to  transact  business  in  that 
atate,  and  that  the  policies  were  issued  in 
direct  violation  of  the  laws  of  Michlgani  tbe 
company  not  having  oompl't^d  with  those 
relating  to  foreign  insurance  companies  do- 
ing business  in  the  state;  and  that  the  con- 
tracts of  insurance  were  at  variance  with 
and  contrary  to  tbe  settled  policy  of  the 
itat€. 

The  case  waa  tried  by  the  court  without  a 
jury.  At  the  conclusion  of  tbe  trial  plain- 
tiff  made  requests  for  certain  findings  as 
matters  of  law^  including  this: 

"11.  That  tbe  statutes  of  this  state  do  not 
and  could  notj  under  tbe  Constitution  of  tbe 
United  States,  prohibit  this  defendant  from 
going  or  sending  outside  of  this  state  and 


-On  the  general  subject  of  writs  of 
n  United  States  Supreme  Court  to 
•ts — see  notes  to  Martin  v.  Hunter, 
r.  S.  97;  Hamblin  v.  Western  Land 

ed.  U.  S.  267;   Re  Buchanan,  39 
S.  884;  and  Kipley  v.  Illinois,  42 

S.  998. 

t  adjudications  of  state  courts  can 
it  up  for  review  in  the  Supreme 
the  United  States  by  writ  of  error 
courts — see  note  to  Apex  Transp. 
rbade,  02  L.RA.  513. 
V  and  when  questions  must  be 
i. 


raised  and  decided  in  a  state  court  in  order 
to  make  a  case  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States — see 
note  to  Mutual  L.  Ins.  Co.  v.  McGrew,  63 
L.R.A.  33. 

On  what  the  record  must  show  respect- 
ing the  presentation  and  decision  of  a  Fed- 
eral question  in  order  to  confer  jurisdiction 
on  the  Supreme  Court  of  the  United  States 
on  a  writ  of  error  to  a  state  court — see 
note  to  Hooker  ▼.  Los  Angeles,  63  LJt.A. 
471. 
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there  procuring  insurance  on  property  be- 
longing to  the  defendant  and  located  in  this 
state,  from  an  insurance  company  not  au- 
thorized to  do  business  in  this  state;" 
which  the  court  refused. 

Findings  of  fact  and  conclusions  of  law 
were  made  and  filed.  It  was  found,  among 
other  things,  that — 

"In  the  latter  part  of  the  summer  of  1889 
defendant  desired  to  increase  the  amount  of 
insurance  carried  upon  lumber  accumulated 
in  its  yards,  and  made  application  to  a  local 
agency  conducted  by  a  banking  ipstitution 
of  the  town  for  a  considerable  addition  to 
the  line  of  its  insurance  already  held  in  that 
agency.  Not  being  able  to  write,  in  one 
risk,  in  its  own  companies,  the  amount  of 
additional  insurance  desired,  the  local 
agency,  through  W.  C.  Marsh,  an  employee 
of  the  bank,  who  attended  to  its  insurance 
business,  placed  twelve  different  policies 
with  outside  agencies.  Part  of  this  line  of 
insurance  was  sent  to  George  R.  Lewis  & 
Company,  an  agency  of  Minneapolis,  Minne- 
sota, through  which  concern  the  $5,000  In- 
surance inyolved  in  this  case  was  placed 
with  the  said  Union  Mutual  Fire  Insurance 
Company  of  Cincinnati,  Ohio." 

It  was  admitted  that  the  insurance  com- 
pany had  never  complied  with  any  of  the 
requirements  imposed  by  the  statutes  of 
Michigan  on  insurance  companies  of  other 
states  seeking  to  transact  business  in  Mich- 
igan. 
[277]  •Sections  5157  and  10467  of  the  Complied 
Laws  of  Michigan  of  1897  are  as  follows: 

(5157.)  "That  it  shall  be  unlawful  for 
any  person  or  persons,  as  agent,  solicitor, 
surveyor,  broker,  or  in  any  other  capacity, 
to  transact  or  to  aid  in  any  manner,  di- 
rectly or  indirectly,  in  transacting  or  so- 
liciting within  this  state  any  insurance  busi- 
ness for  any  person,  persons,  firm,  or  copart- 
nership who  are  nonresidents  of  this  state, 
or  for  any  lire  or  inland  navigation  insur- 
ance company  or  association,  not  incorpo- 
rated by  the  laws  [or]  of  this  state,  or  to 
act  tor  or  in  behalf  of  any  person  or  per- 
sons, firm  or  corporation,  as  agent  or  broker, 
or  in  any  other  capacity,  to  procure,  or  as- 
sist to  procure,  a  fire  or  inland  marine  policy 
or  policies  of  insurance  on  property  situated 
in  this  state,  for  any  nonresident  person, 
persons,  firm,  or  copartnership,  or  in  any 
company  or  association  without  this  state, 
whether  incorporated  or  not,  without  pro- 
curing or  receiving  from  the  commissioner 
of  insurance  the  certificate  of  authority  pro- 
vided for  in  5  23  of  an  act  entitled  *An  Act 
Relative  to  the  Organization  of  Fire  and 
Marine  Insurance  Companies  Transacting 
Business  within  This  State,*  approved  April 
third,  eighteen  hundred  and  sixty -nine,  as 
amended.  Such  certificate  of  authority  shall 
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state  the  name  or  names  of  the  penoi,  pa- 
eons, firm,  or  copartnerMiip,  or  the  loc^ 
of  the  company  or  tieoeiation,  as  thi  oh 
may  be,  and  that  the  party  named  in  thi 
eertificate  has  complied  with  the  lavi  U 
this  state,  regulating  fire,  marfaie^  ind  ii- 
land  navigation  inenranoe,  and  the  mat  4 
the  duly  appointed  attorney  in  this  itttta 
whom  process  may  be  lervedL"  Aet  d  UU, 
§  L 

(10467.)  "But  when,  by  the  lavs  of  tkh 
state,  any  act  is  forbidden  to  he  doM  bf 
any  corporation,  or  by  any  assoeiation  of  kr 
dividuals,  without  express  authority  by  hw, 
and  such  act  shall  have  been  done  by  t  f^ 
eign  corporation,  it  shall  not  be  authorial 
to  maintain  any  action  founded  upoa  ivk 
act,  or  upon  any  liability  or  oUigatin,  «• 
press  or  implied,  arising  out  of,  or  msde  v 
entered  into  in  consideration  of,  sndi  Mt' 

*  Judgment  was  entered  in  favor  of  deM[lll 
ant,  and  afiirmed,  on  error,  by  the  rapicai 
court  of  Michigan.     140  Ifich.  M4,  lOII. 
W.  816. 

The  supreme  oonrt  held  that  a  foifi|i 
mutual  insurance  company  whieh  had  lot 
been  authorized  to  do  business  in  MSeUpi 
as  provided  by  its  statutes  eonid  not  ■ili' 
tain  a  suit  to  collect  assessments  dw  fls  i 
policy  issued  by  one  of  its  agents  in  saotkr 
state  on  request  of  an  insuranee  tnbr  d 
Michigan  who  was  unable  to  place  the  ehih 
line  in  his  own  authorised  eompaniet.  8h* 
mans  v.  Temple  Co.  105  Ifich.  400,  niJLi 
430,  55  Am.  St.  Rep.  457,  63  N.  W.  401^  A* 
ing  many  cases,  was  referred  to  asd  pM 
from.  It  appeared  therefrom  that  HM 
been  for  years  the  policy  of  the  stall  Ii 
limit  the  business  of  insuranos  to  soA  fli^ 
porations,  domestic  and  fbrelgn*  as  ihflril 
be  authorized  to  do  business,  aftar  eoaiiB- 
ance  with  certain  regulations  and  eosdithtf 
prescribed  by  law,  and  that  the  ststtto 
were  intended  to  be  prohibitory  h  flik 
character. 

The  power  of  the  state  to  prohiMt  foRip 
insurance  companies  from  doinc  h«bi* 
within  its  limits,  or,  In  allowing  them  to  ^ 
so,  to  impose  such  conditions  as  It  phsA 
is  undoubted.  Hooper  t.  Oalifomlav  IR  ^ 
S.  648.  39  L.  ed.  297.  5  Inters.  Osm.  U^ 
610,  15  Sup.  Ct.  Rep.  207:  Security  lM.t 
Ins.  Co.  ▼.  Prewitt,  202  U.  S.  846.  09  L  li 
1013,  26  Sup.  Ct.  Rep.  619;  ChattaBOQ|iffii 
Bldg.  &  L.  Asso.  V.  DenSMi.  189  U.  &  41 
47  L.  ed.  870,  23  Sup.  Ct.  Rep.  680. 

What  was  held  here  on  the  facts  wmM 
the  contract  was  brought  about  aedM** 
pleted  in  Michigan  by  a  reprcseatatfw  ^ 
the  foreign  corporation.  8o  far  as  iiAi^ 
ant  was  concerned  its  applieatioB  ler  li^ 
ance  was  made  and  the  business  WM  ^ 
with  the  home  ofBce  at  "^ 

which  it  WM  la  the  habH  of 
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J 


I 


QlXA  BZND  ElSERTOm  &  I.  Co.  W.  QJLA.    WATH  OD^ 


fTS-BSt 


£  a  casa  of  defendant  ''going  or 
tside  of  thiB  Btate  and  there  pro> 
urance  on  property  belonging  ta 
int  and  ItXiated  in  this  atata  from 
ioe  company  not  author  zed  to  do 

thifl  state}**  aa  supposed  in  plain - 
ith  request  for  finding.  That  re- 
e  only  pretense  in  the  record  of  & 
teation  being  raised  prior  to  the 

below,  and  waa  entirely  inade- 
that  piirpoie*  *Nttturaly  enough^ 
e  circuit  court  nor  tb?  supreme 
red  to  any  Federal  questioii  what- 

t  of  error  cannot  be  maintained. 
*  L-  R.  Co.  V,  McOuire,  196  U. 
I,  49  L.  ed.  413,  417,  S'i  Sup.  Ct, 
Allen  V.  Alleghany  Co.  19fl  U.  3. 
ed.  551,  25  Sup,  Ct.  Rep,  31 L 
^TTor  dismjased. 


T>  RESERVOIR  &  IRRTGATTON 
COMPANT,  Appt,, 

LA  WATER  COMPANY. 

,  C.  Reporter's  ed.  27B-285.) 

-Tea  judicata — ^jurisdiction. 

jurisdiction  of  a  territorial  court 
iftle  of  property  by  a  receiver  ap- 

an  earlier  action  wiLlioiit  for- 
tding  the  receivership  to  the  suit 
ie  decree  of  sale  was  made  can- 
aterally  attacked  by  a  party  to 
after  unsuccesa fully   prosecuting 

both  the  territorial  supreme 
;he  Supreme  Court  of  the  United 
prhich  the  jurisdictional  question 
^sented, 

226.    October  Term,  lfl05.] 

'  rehearing  filed  Jimupry  7,  1907. 
Decided  April  8,  1§0L 

from  the  Supreme  Court  of  the 
'y  of  Arizona  to  review  a  decree 
led  a  decree  of  the  District  Court 
I  County,  in  that  ToTritory^  in 
fendant  in  a  Biiit  to  quiet  title. 
'  rehearing  denied, 
case  below  (Ariz.)  76  Pac.  9flO. 
are  stated  in  the  opinion, 
[ugh  T-  Taggart  and  William  C. 
r  appellant   on    petition   for  re- 

.    AJBSWorth   for   appellee. 


Mr.  Juitide  Brewer  deliTered  the  opinion 
of  the  court: 

During  the  October  term^  1@05^  and  on 
May  14,  1&O0  (202  U.  8,  270,  50  L.  ed,  1023, 
20  Sup.  Ct.  Rep.  S16),  the  decree  of  the  ra- 
preme  court  of  the  territory  of  Arizona  in 
this  caae  waa  affirmed.  On  May  26  (the  last 
day  *of  the  term]  an  order  was  entered [880^ 
which  in  effect  continued  the  jurisdiction 
of  this  court  to  the  present  term,  giving  op- 
portunity to  appellant  to  present  a  peti- 
tion for  rehearing  during  the  T?^acation. 
That  petition  was  presented ^  and,  in  the 
early  part  of  this  termj  after  full  couild* 
e ration^  was  denied.  Subsequently^  lest  in 
the  csonfused  itate  of  the  record  It  might 
be  supposed  by  either  of  the  parties  that 
the  facts  had  been  misapprehended,  we,  on 
January  7,  1907,  entered  an  order  withdraw- 
ing the  memoranduro  denying  the  petition 
for  rehearing,  and  granting  leave  to  coim- 
sel  on  both  sides  to  file  such  additional 
briefs  as  they  desired.  In  pursuance  of  this 
leave  briefs  on  both  sides  have  been  filed, 
and  we  have  again  examined  the  record. 

This  consists  of  the  pleadings^  the  de^ 
cree  in  favor  of  the  defendant;  a  bill  of  ex^ 
ceptions  divided  into  two  partSj—^one  being 
a  statement  of  exceptions,  and  th^  other  a 
narrative  of  the  ^'circumstances  and  evi- 
dence/'— the  decree  and  opinion  of  the  »u* 
preme  court,  and  a  statement  of  facts  pre- 
pared for  the  review  by  this  court.  The 
opinion  was  filed  March  2S|  1&04,  and  ths 
statement  of  facts  allowed  February  21, 
1905^  nearly  a  year  after  t^he  dpcision.  In 
addition  there  appears  a  motion  made  in 
the  supreme  court  by  the  appellee  to  strike 
from  the  fiJes  the  abstract  of  record  for 
several  reasons,  one  of  which  was  that  it 
did  not  contain  the  findings  of  fact  and  the 
conclusions  of  law  of  the  district  court. 
This  is  followed  by  the  suggestion  of  a  dim- 
inution of  the  record  in  what  purports  to  be 
these  findings  and  conclusions.  It  does  not 
appear  that  any  action  was  taken  by  the 
supreme  court  upon  this  motion,  or  any 
leave  given  to  amend  the  record  by  the  addi- 
tion of  the  findings  and  conclusions. 

We  copy  in  fuil  the  statement  of  facts 
prepared  and  allowed  by  the  supreme  court; 

''Statement  of  facts  in  this  case  in  the 
nuture  of  a  special  verdict  made  by  the  su- 
premp  court  of  the  territory  of  Arizona,  and 
also  rulings  of  the  court  below  on  the  ad- 
n via 3 ion  and  rejection  of  evidence  as  except- 
ed to  on  the  foregoing  transcript*  of  the  rec-[8flll) 
ord  in  the  above-entitled  cause,  to  be  used 


a  conclusiveness  of  judgments 
;ee  notes  to  Sharon  v.  Terry,  1 
Bollong  v.  Schuyler  Nat.  Bank. 
I;  Wiese  v.  San  Francisco  Music- 
;.  7  L.R.A.  577;  Morrill  v.  Mor- 
.A.    165;    Shores   v.    Hooper,    11 


L.R.A.  308;  Bank  of  United  States  v.  Bev- 
erly,  11  L.  ed.  U.  S.  76;  Johnson  Steel 
Street  R.  Co.  v.  Wharton,  38  L.  ed.  U.  S. 
429;  and  Southern  P.  R.  Co.  v.  United 
States,  42  L.  ed.  U.  S.  355. 
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by  appellant  herein  in  its  appeal  to  tke  Su- 
preme Court  of  the  United  States. 

"That  the  above-entitled  cause  was  tried 
in  the  court-  below  upon  the  complaint, 
which  was  the  statement  of  a  cause  of 
action  to  quiet  title  to  the  property  de- 
scribed in  said  complaint  against  the  de- 
fendants therein  mentioned;  the  amended 
answer  of  the  Gila  Water  Compa.pj,  one  of 
the  said  defendants,  denying  the  plaintiff  in 
said  complaint  being  the  owner  of  the  prop- 
erty therein  described,  said  defendant  fur- 
ther alleging  peaceable  and  adverse  posses- 
sion of  the  property  described  in  plaintiff's 
complaint  under  the  title  and  co^or  of  title 
for  more  than  three  years  preceding  the  date 
of  the  commencement  of  the  above  action, 
and  also  alleging  peaceable  and  ad. verse  pos- 
session of  said  property  for  more  than  five 
years  before  the  commencement  or  the  suit, 
using  and  enjoying  the  same,  paying  taxes 
thereon,  claiming  under  deeds  duly  recorded; 
the  cross  complaint  of  said  defendant,  Gila 
Water  Company,  claiming  to  be  the  owner 
in  fee  simple  of  all  the  propertv  described 
in  plaintiffs  complaint  in  said  cause,  and 
the  answer  of  appellant  herein  to  said  Gila 
Water  Company's  cross  complaint; 

**That  all  of  the  other  defendants  men- 
tioned in  said  complaint  answered  and  dis- 
claimed any  right,  title,  and  interest  in  and 
to  the  property  described  in  said  complaint; 

''That  this  supreme  court  adopts  and 
makes  a  part  of  this  statement  of  faets  the 
bill  of  exceptions  in  this  cas<^  part  I.,  ex- 
ceptions, part  II.,  circumstances  and  evi- 
dence, as  certified  and  signed  on  the  24th 
day  of  November,  1902,  by  Hon.  Edward 
Kent,  the  presiding  judge  who  tried  this 
cause  below,  the  same  as  if  it  were  set 
forth  at  length  herein ; 

"That  no  order  was  made  in  the  court  be- 
low consolidating  the  case  known  as  No. 
1728  in  the  trial  court  and  the  case  known 
as  No.  1996  in  the  same  court,  said  cases 
being  those  the  record  of  which  is  referred 
to  in  the  above-mentioned  bill  of  exceptions; 
[S82]  •'•That  the  receiver  appointed  in  said  case 
'  No.   1728  made  the  sale  and  executed  the 

deed  under  which  the  Gila  Water  Company, 
appellee,  claims  title  to  the  property  in  dis- 
pute; that  no  order  was  in  terms  made  ex- 
tending the  receivership  in  said  case  No. 
1728  to  said  case  No.  1996,  the  latter  case 
being  the  one  in  which  said  receiver  made 
said  sale,  and,  by  the  judgment  rendered 
therein,  assumed  to  convey  the  title  to  said 
property;  that  the  only  orders  made  in  said 
case  No.  1996  relating  to  said  recMvership 
aro  those  dated  May  29,  189t,  November  28, 
1898,  July  21,  1894,  November  20,  1894,  and 
January  10.  1895,  referred  to  in  said  bill  of 
exceptions. 

"That  from  tlia  foregoing  record  and  faeti, 
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the  court  finds  that  plaintiff  and 
herein,  Gila  Bend  Reaenroir  ft  MpM 
Company,  a  coiporation,  haa  nvt  ad  tt 
not  have,  at  the  oommenoement  of  tUi  at* 
tion,  any  cause  of  action  in  nspeet  to^  m 
did  it  have  and  has  not  now  any  rtghk,tttb 
or  interest  in  and  to  the  property  or  ay 
part  thereof  mentioned  and  described  ii  th 
complaint  herein;  that  the  defendant  uffi- 
lee,  Gila  Water  Company,  a  eorponte 
was,  at  tlie  time  of  the  eommeiienKit  rf 
this  action  and  is  now,  the  owner  ii  In 
simple  and  in  possession  of  all  the  prapotj 
mentioned  and  described  in  plaintAan- 
plaint  herein." 

Appellant  invokes  the  doctrine  isid  kn 
in  Herrick  v.  Boquillas  Land  ft  Oittb  Qk 
200  U.  S.  96,  98,  50  L.  ed.  388,  389,  218^ 
a.  Rep.  192;  Harrison  ▼.  Perea,  188  U.  & 
311,  323,  42  L.  ed.  478,  482,  18  Sop.  a  8^ 
129,  and  cases  dted  in  the  opinioa,  ti  thi 
effect  that  our  jurisdietion  on  sa  lypMl 
from  the  supreme  eourt  of  a  tcntayi 
"apart  from  exeeptiona  duly  takei  to  tir 
ings  on  the  admission  or  reJeetVm  d  iii- 
dence,  is  limited  to  determining  wheCkrtkc 
findings  of  facts  suf^rt  the  jnd^meii*  (V 
course,  if  there  are  no  findings  or  stitoMil 
of  facts  and  no  exceptions  in  rsspeft  to  III 
introduction  or  rejection  of  testiMM^,  tli 
decree  will  be  affinned,  if  re^oofift  to  tli 
allegations  of  the  pleadings. 

The  statement  of  facta  prepared  Vf  tli 
supreme  court,  standing  1^  itseK,  to  iMM* 
plete,  but  it  is  lielped  by  a  rsferenee  totht 
bill  of  exceptions  in  the  trial  eovrt.  *HA^ 
is  adopted  *and  made  part  of  the  lUftorP 
True,  much  of  the  matter  in  thto  Ul  Ii  • 
mere  redtal  of  testimony,  but  wt  iiihB 
copies  of  certain  orders  and  decrwa  Bf' 
ting  all  together,  we  are  tiMiMed  to  ■* 
clearly  the  scope  of  the  inqnliy.  It  m*^ 
that  prior  to  this  litigation  two  nito  «■* 
brought  in  the  trial  court,  om  hbIh^ 
1728  and  the  other  1996.  The  appdkil*^ 
defendant  in  the  latter.  In  ttoi  9nt  n «" 
der  was  made  December  8,  1883» 
James  McMillan  reoeiwr  of  the 
now  in  question.  The  conpUint  In  i 
1996,  alleging  that  the  eoort  had 
appointed  a  receiver  fai  the 
prayed  the  appointment  of  a 
enlargement  of  the  pownn  of  tit  Mi  I 
acting,  and  that  he  take  poaMHtaitl 
property  and  tell  the  taaa  to  pegr  Hi  fj 
No  order  appears  of  rsooid  In 
consolidating  the  two 
receivership  in  ease  lf«.  1788  8i  «■ 


»H««^ 


1996.     ▲ 
1906,  of    date    Nv 
after  finding  the  aim 
itors,  adjudged  and  A 
Millan,  the  receiver 
this  oovrt,  and  an 


Baixeetttitk  t.  Smrm* 
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fremisea,  under  tbe  orders  of  tb-b  coiiTt> 
proc€<H]  to  advertise  and  s^l]  said  property 
tod  liistTibiite  the  proceeds  as  directed  in 
the  decree."  On  Janimry  3,  1895,  &  report, 
b^rttig  a  double  headings  to  wit.  tlie  titles 
tnd  headings  of  both  auits  Not.  1728  and 
IWfl,  and  purporting  to  be  of  a  sale  of  the 
property  by  James  McMillani  reviver,  tm- 
dcT  tbe  order  and  decree  in  suit  No,  1996, 
w&a  filed  in  the  court ,  and  on  January  lOv 
IS9a.»  an  order  bearing  tbe  eame  double 
kfidiog  ^f  the  two  suits  was  entered,  con- 
firmh'tg  that  aale.  Subsequently  n  deed  of 
the  pniperty  to  the  purchaaer  was  executed, 
parporting  to  be  from  the  receiver  duly  ap- 
pobted  in  the  two  equity  suits.,  with  titlea 
ind  nuiDbera  as  above. 

The  decree  in  euit  No.  1996  waa  appealed 
to  the  territonal  and  United  States  Su- 
preme Oaurtflr  and  affirmed  by  each  of  the  eel 
The  briefs  of  appellant  in  the  territorial  su- 
pTHnie  court  abow  that  the  question  of  the 

Hjirisdiction  of  a  court,  in  *a  particular  case, 
(Wr  prL^perty  in  its  actual  possession^  was 
mot  presented.  In  the  brief  of  appellant  filed 

I  h  thia  ease  this  statement  appears: 

"Bo  confident  were  counsel  of  the  lack  of 

I  equitv  in  the  bill  and  of  reversal  by  the 
Appellate  courts  that  the  fundamental  ques- 
tion of  juri&diction,  now  urged,  wat  over- 

I  "Indeed,  the  attention  of  counsel  waa  bo 
I  eeatered  upon  that  point  and  the  question 
of  change  of  venue  that  in  the  brief  in  thli 
flourt  it  was  even  stated  that  the  receiver 
had  been  appointed  upon  motion  of  the 
pliintiffs  in  &uit  Ko.  lOfle,  and  th^t  the  de- 
^^  therein  of  November  20,  180^,  provided 
fof  the  appointment  of  a  receiver." 

It  j«  now  contended  that,  inasmuch  as  the 
question  is  one  of  jurisdiction,  neither  the 
cuaissioB  to  call  attention  to  the  matter  in 
the  prior  litigation  nor  tbe  misrecital  of 
fwt  opera  tea  to  render  the  decree  in  that 
case  res  judicata  upon  the  question,  but 
leaves  the  matter  open  for  present  inquiry. 
wUjisel  are  mistaken.  In  that  litigation  the 
P'^^nt  appellant  was  the  defendant.  The 
F^pert?  was  in  the  poa^essjon  of  ilie  court, 
^^^^  if  held  under  a  prior  rccciverslTipp  The 
^^r^e  directed  its  sale.  It  was  sold.  The 
**le  was  confirmed,  the  deed  madep  and  the 
property  delivered  to  the  purchaser.  The 
^Ppellant  at  least  cannot  now  question  the 
Jtirisdiction  of  the  court  in  that  suit,  or  the 
title  which  it  conveyed  to  the  purchaser  at 
tbe  5aie,  A  failure  to  make  a  fief  en  se  by  a 
P^rty  who  is  in  court  is,  gene  rally  sppaking, 
^uivttlent  to  making  a  defense  and  having 
it  overruled^ 

further,  in  the  opinion  heretofore  filed, 
*fter  referring  to  the  declaration  of  the  su- 
preme court  of  the  territory  that  the  trial 
'poiirt.  by  its  action,  ratified  the  acts  of  the 
205  U.  B. 


receiver  In  the  second  in!t|  and  thereby  ^  fa 

e:^ect,  Cjttended  his  power  and  authority  as 
such  receiver  to  such  second  suit/-  we  said 
(p,  274,  L.  ed,  p.  1025,  Sup,  a.  Rep,  p,  61Q) : 

'^Tbe  objection  made  by  the  appellant  to 
it  is,  as  we  have  indicated,  that  suit  No. 
1990  was  a  proceeding  in  rem^  and  that  the 
court  did  not  acquiri  juriadicUon  of  the 
property  *for  the  reason  thai  it  wa^  in  the  [285^ 
custody  of  the  court  in  suit  No.  1728,  and 
that  the  ooiirt  in  the  tatter  case  did  not  ex- 
tend the  receiverahip  to  the  No.  1996,  nor 
consolidate  the  anits^  and,  therefore,  had  no 
power  to  order  the  tale  of  the  property  by 
the  receiver  in  No,  17 tB, 

"Thia  is  tantamount  to  aayin^  that  tha 
absence  of  formal  orders  by  the  court  must 
prevail  over  Its  easential  action.  It  le  clear 
from  the  record  that  the  district  court  con- 
sidered the  caaea  pending  before  it  at  the 
same  time,  considered  No.  139fi  aa  the  com* 
plement  of  No,  1728,  regarded  the  cases  in 
fact  aa  consolidated,  and  empowered  the  re- 
ceiver appointed  in  172S  to  sell  the  property 
and  distribute  the  proceeds  as  directed  by 
the  decree  in  1900," 

Nothing  further  need  be  added  to  show 
that  the  case  was  rightly  decided-  The  pe- 
tition for  a  rehearing  is  denied. 

Mr,  Justice  Moody  took  no  patt  In  tht 
decision  of  this  case* 


C.  G.  BALLENTYNE  an''  Honolulu  Rapid 
Transit  &  Land  Company,  Appta., 

V. 

WILLIAM  0.  SMITH,  Trustee;  The  Facifle 
Heights  Electric  Railway  Com  pa  ay,  Lim- 
ited, and  C.  S.  Degty* 

(See  S.  a  Reporter's  ed.  285-291,) 

Mortgage— foreclosure  gale — setting  astdB 
for  inadequacy  of  price, 

A  foreclosure  Bale  of  mortgaged  prop- 
erty may  be  set  aside  before  confirmation 
upon  the  single  ground  of  inadequacy  of 
price  if  such  price  is  grossly  disproportion- 
ate to  the  value  of  the  property. 


[No-  2H5.J 

Argued  March  21,   lfM)7. 
lUOT. 


Decided  April  8, 


APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  Judg- 
ment which  aiErmed  an  order  of  the  Third 
Judge  of  the  First  Circuit,  in  that  terri- 


NoTE. — As  to  setting  aside  judicial  sales 
— see  notes  to  Schroeder  v.  Young,  40  L.  ed. 
U.  S.  721,  and  Hopkins  v.  Ensign,  d  L.R.A. 
731. 
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tory,  refusing,  because  of  the  inadequacy  of 
the  price,  to  confirm  a  foreclosure  sale  of 
mortgaged  property.    Affirmed. 

See  same  case  below,  17  Haw.  96. 

Statement  by  Mr.  Justice  Brewer: 
This  is  an  appeal  from  a  judgment  of  the 
tS86] supreme  court  of  *the  territory  of  Hawaii 
(17  Haw.  96),  affirming  an  order  of  the 
third  judge  of  the  first  circuit  court  in  the 
territory  of  Hawaii,  which '  refused  to  con- 
firm a  sale  of  property  made  by  a  commis- 
sioner under  order  of  court  in  a  foreclosure 
suit  brought  by  William  0.  Smith,  as  trus- 
tee, against  the  Pacific  Heights  Electric 
Railway  Ck)mpany.  Limited,  a  Hawaiian  cor- 
poration, and  directed  that  the  property  be 
again  offered  for  sale.  The  suit  was  brought 
to  foreclose  a  trust  deed  of  $50,000  exe- 
cuted by  the  railway  company  to  Smith,  as 
trustee,  on  April  1,  1902,  and  purporting  to 
convey  an  electric  railway  2V2  miles  in 
length  and  running  up  to  Pacific  Heights, 
v^ith  its  equipment  of  every  kind,  and  also 
all  land  and  other  property  conveyed  to  it 
by  deed  from  one  Charles  S.  Desky,  dated 
January  25,  1902. 

The  sale  was  made  on  February  4.  1905, 
for  the  sum  of  $1,100.  It  was  in  bulk  of  the 
entire  property  covered  by  the  mortgage,  ex- 
cept a  cable  and  condenser,  which  were  of 
comparatively  little  value,  and  which,  for 
reasons  not  ot  all  affecting  the  merits  of  this 
controversy,  were  not  sold  with  the  balance 
of  the  property.  The  commissioner  who 
made  the  sale  reported  that  the  amount 
realized  was  disproportionate  to  the  value 
of  the  property  sold,  and  recommended  that 
it  should  not  be  confirmed,  but  that  such 
further  order  should  be  made  as  to  the  court 
should  seem  meet  in  the  promises.  On  the 
hearing  of  a  motion  to  confirm  the  sale, 
and  objections  thereto,  the  trial  court  found 
that  the  evidence  was  overwhelming  that  the 
actual  value  of  the  property  was  at  least 
seven  times  the  amount  at  which  the  prop- 
erty was  struck  off,  that  being  the  highest 
and  best  bid  therefor. 

^fr.  David  L.  Withington  argued  the  cause, 
and,  with  Mr.  William  R.  Costle.  filed  a 
brief  for  appellants: 

Mere  inadequacy  of  price  is  not  sufficient 
to  i«et  the  sale  aside. 

Smith  V.  The  City  of  Columbia,  11  Haw. 
709:  CIraffam  v.  Burgess,  117  U.  S.  180,  29 
L.  ed.  839.  6  Sup.  Ct.  Rep.  686:  Schroedor 
V.  Young,  161  U.  S.  334,  40  L.  ed.  721.  16 
Sup.  Ct.  Rep.  512:  Fn^eman.  Executions.  S 
30ii;  Den  ex  dem.  Flommerfolt  v.  Zellers. 
7  X.  J.  h.  lr>6:  Tjennon  v.  Heindrl,  ">6  X.  J. 
Eq.  8,  37  Afl.  149:  Mnrrisse  v.  Inglis.  46  X. 
J.  Eq.  306.  19  Atl.  10;  Mercereau  ▼.  Prest,  , 
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3  N.  J.  Eq.  460;  Bank  of  New 
Y.  Hassert,  1  X.  J.  Eq.  1 ;  Simmoiu  t.  Va- 
dergrift,  1  X.  J.  Eq.  55;  Quigley  y.  Br&* 
enridge,  180  III.  627,  54  X.  E.  580;  IkriBf 
Y.  Peters,  134  111.  606,  25  X.  E.  765;  M- 
ering  y.  Driggers,  59  HI.  65;  GiUxai  t, 
Bi«ssler,  61  HI.  110;  McMullen  y.  Gtblcff 
HI.  67;  Noyes  y.  True,  23  HI.  503;  Aekir 
man  y.  Hendricks,  117  Iowa,  106,  90  X.  W. 
522;  Hemdon  y.  Collie  of  the  mbk.  9 
Ky.  L.  Rep.  30,  45  S.  W.  67;  Fkrkv  y.  Hb- 
nibal  &  St.  J.  R.  Co.  44  Mo.  415;  Mdlr  t. 
Zelle,  31  Mo.  331;  Chouteau  t.  Naekalh,a 
Mo.  442;  Media  Title  &  T.  Go.  y.  KcDf, 
185  Pa.  131,  64  Am.  St.  Rep.  618,  «  itL 
832;  Mead  y.  Conroe,  113  Pft.  220,  8  itL 
374;  Cooper  y.  Wilson,  96  Pa.  409;  Gbopff 
V.  Galbraith,  3  Wash.  C.  C.  546,  Fed  OuSn 
3,193;  Cowles  y.  PhomSx  Mat.  L.  Im.  OoLfl 
Kan.  883,  65  Pac.  217;  Booher  y.  LonMhi 

25  Ky.  L.  Rep.  497,  76  S.  W.  18;  ConiekT. 
Hill,  127  Cal.  162,  60  Fte.  832;  An^o-CUi- 
fomian  Bank  y.  Cerf,  142  Oal.  308,  75  PhL 
002;  Summerville  y.  March,  100  Am.  91 
Rep.  145,  note,  142  Oal.  554,  76  Fte.  »: 
Koch  Y.  West,  118  Iowa,  468,  M  Am.  91 
Rep.  394,  92  N.  W.  663. 

There  are  cases  in  whiek  tka  uuaieiw 
of  the  chancellor  has  not  been  shoefaitf 
similar  or  eYen  greater  diapartty  tkn  <■ 
the  case  at  bar. 

Kerr  y.  HaYerstiek,  94  lad.  178;  flowki 
Y.  HarYey,  20  Ind.  217,  83  Am.  Dee.  SU: 
Benton  y.  ShreeYe,  4  Ind.  09;  Fkdlfitnti 
Seiper  (N.  J.  Eq.)  34  Atl.  680:  Wctari^ 
Weitling.  18  N.  J.  Eq.  441 ;  Smith  v.  D» 
can,  16  N.  J.  Eq,  240;  Rogers  &  &  Hud- 
ware  Co.  Y.  aeYeland  BIdg.  Co.  IS  Ife 
442,  31  L.ILA.  335.  53  Am.  St  Rep.  «i  M 
S.  W.  57;  McDonnell  y.  De  Solo  Sif .  * 
Bldg.  Asso.  175  Mo.  250,  07  Am.  St  li^ 
592,  75  S.  W.  438;  Kearney  v.  BosMr. 
143  Mo.  60,  44  S.  W.  721;  Weaver  t.  Si- 
gent.  72  Tex.  272,  13  Am.  St.  Rep.  K  H 
S.  W.  458;  Smith  y.  Perkins,  81  Tbi.  UL 

26  Am.  St.  Rep.  794,  16  8.  W.  806;  km 
V.  Pratt,  77  Tex.  210.  13  S.  W.  887;  AD" 
V.  Pierson,  60  Tex.  604:  Mason  y.  jMbM 
(Tenn.  Ch.  App.)  57  S.  W.  217;  FUmv«> 
Roper.  119  Ca.  10,  45  S.  E.  790:  Witt« 
McGalliard,  67  HI.  510;  Gamtt  y.  MM* 
111.  549;  Comstock  y.  Purple,  49  IS.  Ul; 
Griffith  Y.  Milwaukee  Harreater  Od.  Ulf^ 
634.  54  Am.  St.  Rep.  573,  61  N.  W.  tt 
Sheppard  y.  Messenger,  107  Iowa,  717,  ff 
\.  W.  515;  Wood  y.  Toimg,  88  lows.  Ml! 
Wallace  y.  Berger,  25  Iowa,  486;  M«i« 
V.  Little,  74  Iowa,  223,  87  N.  W.  M 
Stroup  Y.  Raymond,  188  Fa.  271,  83  Aft  8^ 
Kep,  758.  38  Atl.  626;  Gkidcn  v.  UMi^ 
Ark.  216.  3  Am.  St.  Rep.  288,  8  aW.'*^ 
Fidelity  Ins.  Trust  &  8.  D.  Go.  t.  ** 
Inm  Co.  84  Fed.  762;  Magana 
C.  C.  A.  323,  02  Fed.  888. 
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be  mle  hwB  b*?eii  applied  directly  to  the 
Irmation  of  judicial  sales, 
axct  V.  Landry.  21  Ney.  291,  30  Pac. 
I;  Conffitock  V,  Purple,  supra;  Duncan 
Sanders,  50  IlL  475;  Thomson  v.  Ritcbie, 
Md.  247,  30  AtL  708;  Nix  v.  Draughon, 
Ajk.  240,  19  S.  W.  699;  Robb  T.  Hannah, 
Kf.  L.  Rep.  361,  14  S.  W.  360  j  Paasmore 
Moor«/16  Ky.  L.  Rep,  107,  22  S.  W.  325; 
Qfl  £  D.  Go.  V.  Shackelford,  17  Ky,  L. 
p*  00S»  3B  S.  W.  lOBSj  Ison  v.  Kinnaird, 
Ky.  L.  Rep.  SOD,  17  S.  W,  833;  T^3rry  v. 
inford,  19  Ky,  L.  Rep.  712,  41  S,  W.  553; 
fens  T.  Owens,  21  Ky.  L.  Rep.  626,  52  B. 

822;  Stroup  V.  Raymond,  163  Pa.  270,  63 
a.  St.  Rep.  768,  36  AtL  626  j  Holliater  v, 
tadifrlm,  165  Pa.  248,  44  Am.  St,  Rep.  667, 

AtL  1002;  C^ke  v.  Cake,  156  Pa.  47,  26 
1  781 ;  Felton  v.  Felton,  175  Pa,  44,  34 
;l  312;  First  Nat.  Bank  v.  Black  Hills 
dt  Mao.  2  S,  D.  145,  48  R  W.  852;  Glen- 
m  y.  Mittenight,  86  Ala.  455,  5  So,  772; 
tteli  V.  2untz,  2  Ala.  256,  36  Ana.  Dec.  415; 
mway  V.  John,  14  Colo.  30,  23  Pac,  170; 
mta  V.  Rosevear,  42  Kan.  377,  22  Pac. 
,t;  McGeorge  y,  Sease,  32  Kan.  387,  4  Pac. 
LI;  Eethleheni  Iron  C!o,  v.  Philadelphia  & 
.  a  R,  Co.  49  K.  J.  Eq.  366,  23  AtL  1077; 
^illUmaon  v.  Dale,  3  Johns,  Ch.  290;  Oa- 
»d  V.  Franklin,  2  Johns.  Qi.  12,  7  Am. 
ee.  51 3  J  Pewabic  Min.  Go.  v.  Mason,  145 
.  S,  349,  36  L.  ©d.  732,  12  Sup.  a.  Eep. 
^;  Magunn  v.  Segal,  supra;  Fidelity  Trust 

Sifety  Vault  Co.  v.  Mobile  Street  R.  Co. 
I  Fed.  26;  Fidelity  Ina,  k  S.  D.  Co.  t,  Roa- 
&k^  Street  R.  Co.  98  Fed.  475. 

E^en  gross  inadequacy  is  not  of  itself 
ileient. 

CiTender  v.  Smith,  I  Iowa,  300, 

It  must  be  coupled  with  other  ctrcum- 
dances  sufficient  to  give  rise  to  tbe  pre- 
emption of  fraud  or  unfairness. 

Palm  our  v.  Roper,  119  Ga.  10,  45  8.  E. 
BO;  Smith  V.  Huntoon,  134  Til.  24,  23  Am. 
t  Rep.  646,  24  N.  K  971 ;  Dobbins  v.  Wil- 
aa.  107  III.  17, 

1'bs  ina^lequacy  muat  amount  to  evidence 
f  fraud. 

Quigley  V.  Breckenrid^e,  380  HI.  627,  54 
f-  E.  580;  Barlmg  v.  Peters,  134  III.  mQ, 
S  N".  E.  765;  Duncan  v.  Sanders,  50  Dl. 
75. 

It  is  a  mere  fact  admissible  as  evidence 
*  publish  fraud. 

Smith  V.  Randall,  6  Cal.  47,  65  Am.  Dee. 
^*T;  C*^ntral  P.  R.  Co.  v.  Creed.  70  Cal. 
®',  a  Pac.  772. 

Jt  cannot  affect  the  pnrcbaser'a  right 
'ner^  he  has  no  notice  of  a  fraud  or  irregu- 
^rilv,  even  when  it  is  held  that  the  court 
*s  a  large  discretion  in  these  cases- 

Williams  v.  Johnson,  112  X  C  424,  21 
■^.  S48,  34  Am,  St.  Rep.  513,  17   S.   E. 

^5  U.  8. 


The  discretion  to  let  aside  a  judicial  sate 
is  a  legal  discretion,  and  not  an  arbitrary 
one,  and  ia  to  be  exercised  under  the  nilea 
of  law;  and  the  exercise  of  tbii  diacretion 
under  an  erroneous  rule  of  law  is  ekar  er- 
ror. 

Re  Famera'  Loan  &  T,  Co.  129  U.  S,  206, 
32  L.  ed.  056,  9  Sup.  Ct,  Rep.  265;  Blossom 
V.  Milwaukee  &  C.  R.  Co.  1  Wall.  655,  17 
L.  ed.  673;  Ayrea  v.  Baumgarten,  15  111. 
444;  Quigley  v.  Breckenrtdge,  supra;  Mor- 
risae  V.  Inglie,  46  N,  J.  Eq,  306,  19  AtL  10; 
Bethlehem  Iron  Co,  v,  Philadelphia  <fe  8.  S. 
R.  Co.  BUpra;  American  Ins,  Co.  v.  Oakley, 
9  Paige,  259,  3S  Am.  Dec,  561;  Pewabio 
Min.  Co.  V.  Maaon,  supra;  Moore  v,  Trip- 
lett,  96  Va,  603,  70  Am.  St.  Rep.  8S2,  32 
S.  E.  50. 

The  purchaser  in  thii  case  la  in  no  way 
responsible  for  the  inadequate  price.  There 
has  been  no  surprise  or  mistake  caused  by 
him,  and  many  of  the  cases  hold  that  some* 
thing  more  muat  appear  than  the  opportu* 
nity  to  get  a  higher  price. 

American  Ins.  Co,  v.  Oakley,  supra; 
Woodhull  V,  Osborne,  2  Edw.  Oh.  614;  Bar- 
ling v.  Peters  and  Quigley  v.  Breckenridg9> 
Hupra  ;  Johnson  t.  Doraey,  7  QilU  269;  Hayea 
V.  Stiger,  29  N,  J,  Eq,  196;  Young  v.  Teague, 
BaiL  Eq.  13. 

I^ir.  Francis  M,  Hatch  argued  the  cause, 
and,  with  Messrs.  William  0,  Smith,  A. 
JLewia,  Jr.,  and  L.  J,  Warren,  filed  a  brief 
for  appellees: 

Even  conceding  that  the  rule  In  question 
is  applicable  as  well  to  judicial  as  to  exe- 
cation  sales,  it  is  not  in  the  conjunctive, 
as  claimed  by  the  appellants,  in  the  senae 
that  the  inadei|uaey  muat  be  so  gross'  aa  to 
shock  the  conscience  and  either  be  pre- 
sumptive  evidence  of  fraud  or  he  accom- 
panied by  circumstances  showing  accident, 
mistake,  etc,,  but  it  is  in  the  alternative, 
*-or" — that  is,  that  inadequacy  if  so  great 
aa  to  shock  the  conscience  or  sense  of  fair- 
nesa,  is  of  itself  sufficient  to  warrant  the 
rejection  of  the  bid,  and  the  making  of  a 
resale,  where  the  sale  ia  judicial. 

Graffam  v.  Burgess,  117  U.  S.  180,  191, 
29  L.  ed.  839,  842,  6  Sup.  Ot.  Rep.  686; 
Rorer,  Judicial  Sales.  §  28;  17  Am.  ±  Eng. 
Enc.  Law,  2d  ed,  pp.  1000-1002;  Magann  v, 
Segal,  34  C,  C,  A,  323,  92  Fed.  259;  Peivabie 
Min,  Co.  V.  Maaon,  145  U,  S.  367,  36  L.  ed, 
738,  12  Sup.  Ct.  Rep,  873;  Fidelity  Ins.  & 
S.  D.  Co.  V,  Roanoke  Street  R.  Co.  98  Fed. 
470;  Marlatt  v.  Warwick,  18  N.  J.  Eq,  lUj 
Garrett  v.  Moss,  20  111.  649;  Page  v.  KresH, 
80  Mich.  86,  20  Am.  St.  Rep,  604,  44  N.  W. 
1052. 

Cases  diacussing  the  points  of  refysat  to 
set  aside  a  sale  or  to  confirm  a  sale  for 
inadequacy  of  price  may  very  properly  ba 

805 


289 


SuPkocE  Conn  of  thi  UinnBD  Staihl 


Or.' 


elassed  under  at  least  three  distinct  heads, 
namely : 

Class  1 :  Legal,  or  nonjudicial,  sales,  con- 
cerning which  the  term  'legal"  or  'Haw" 
sales  should  be  used  instead  of  "judicial" 
sales,  this  being  a  correct  statement  of  the 
rule  itself. 

Freeman,  Void  Judicial  Sales,  %  1 ;  Borer, 
Judicial  Sales,  §§  1-30,  2d  ed.  SS  1086, 1008; 
17  Am.  &  Eng.  Enc  Law,  2d  ed.  pp.  953, 
056,  989,  990;  2  Jones,  Mortg.  S  1761. 

Class  2:  Sales  under  code  practice  and 
sales  not  purely  judicial,  where  the  rule 
may  or  may  not  apply,  according  to  the 
status  of  the  sale  under  statutes  bearing 
upon  their  conduct  or  effect. 

2  Jones,  Mortg.  §§  1639,  1915;  Parrat  t. 
Neligh,  7  Neb.  456;  Bachle  v.  Webb,  11  Neb. 
423,  9  N.  W.  473;  Watt  ▼.  McGalliard,  67 
III.  519;  Dickerman  v.  Burgess,  20  III.  266; 
Dutcher  v.  Leake,  44  111.  398;  Ayres  v. 
Baumgarten,  15  111.  444;  Sigerson  v.  Siger- 
son,  71  Iowa,  476,  32  N.  W.  462;  Fidelity 
Ins.  Trust  &  S.  D.  Co.  v.  Roanoke  Iron  Co. 
84  Fed.  762;  Central  P.  R.  Co.  v.  Creed,  70 
Cal.  497,  11  Pac.  772;  Connick  v.  Hill,  127 
Cal.  162,  59  Pac  832;  Summerville  v.  March, 
142  Cal.  564,  100  Am.  St.  Rep.  146,  76  Pac 
388;  Anglo-California  Bank  y.  Cerf,  142  Cal. 
307,  75  Pac.  002;  Benton  v.  Shreeve,  4  Ind. 
71;  Morrisse  y.  Inglis,  46  N.  J.  Eq.  308,  19 
Atl.  16;  Smith  y.  The  City  of  Columbia,  11 
Ilaw.  709;  Schroeder  v.  Young,  161  U.  S. 
334,  338,  40  L.  ed.  721,  723,  16  Sup.  a.  Rep. 
512;  Twining  y.  Neil,  38  N.  J.  Eq.  470; 
Files  Y.  Brown,  59  C.  C.  A.  403,  124  Fed. 
133. 

Class  3:  Judicial  sales,  to  which  the  rule 
should  haYe  no  application. 

Johnson  y.  Avery,  60  Minn.  266,  61  Am. 
St.  Rep.  529,  62  n!  W.  283;  Loyd  y.  Loyd, 
61  Iowa,  243,  16  N.  W.  117;  Central  Trust 
Co.  Y.  Gate  City  Electric  Street  R.  Co.  96 
Iowa»  «*«=i  05  N.  W.  982;  Wood  y.  Parker, 
63  N.  C.  379;  Phill^)s  y.  Benson,  82  Ala.  600, 
2  So.  93;  Tice  v.  Zinsser,  76  N.  Y.  640; 
Hale  Y.  Clauson,  60  N.  Y.  341 ;  Jones,  Mortg. 
S§  1637,  1638;  Rorer.  Judicial  Sales,  §S  8, 
16,  17.  529,  646;  Wiltsie,  Mortg.  Fore- 
closures, §§  469,  529;  State  ex  rel.  Knnc  T. 
Campbell,  5  S.  D.  646,  60  N.  W.  32. 

A  marked  distinction  should  be  preseryed 
between  cases  where  the  application  for  a 
resale  is  made  before  and  where  after  con- 
firmation by  the  court. 

Rorer,  Judicial  Sales,  S  646;  ^Itsie, 
Mortg.  Foreclosures,  S  469;  2  Jones,  Mortg. 
§$  1637,  1641;  State  ex  rel.  Kunz  t.  Camp- 
l)olI,  5  S.  D.  636,  60  N.  W.  32;  Adams  ▼. 
Haskell,  10  Wis.  123;  Wood  ▼.  Parker,  su- 
pra; Schroeder  y.  Young,  161  U.  8.  334,  40 
L.  ed.  721,  16  Sup.  Ct.  Rep.  612;  Pewabic 
Min.  Co.  V.  Mason,  145  U.  S.  367,  36  L.  ed. 
738,  12  Sup.  a.  Rep.  873;  Files  v.  BrowiL 
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60  C.  C.  A.  403,  124  Fed.  138; 
Segal,  34  a  a  A.  823,  92  Fed.  255l 

Whether  or  not  a  judicial  sak  ihonll  bi 
confirmed  rests  in  the  •'yiwl  joficU  fl^ 
cretion  of  the  court,  and  its  mliag  i 
not  be  disturbed  unless  it  dearly  i 
that  such  discretion  has  been  plainly  slwi 
And  although  a  sale  may  have  bett  n|ri» 
ly  and  fairly  made,  yet  if ,  in  tlie  bdUrf 
the  court,  the  price  offered  is  d«ily  al 
grossly  inadequate,  and  a  eusfiiarihi 
would  be  opposed  to  the  best  intanili  d 
all  the  parties  before  it  and  under  ib  cm 
for  whose  benefit  the  sale  is  to  be  aidibft 
is  not  only  in  the  discretion  of  the  cnrt 
to  refuse  confirmation  and  oxder  a  iwK 
but  it  is  its  duty  to  do  so.  It  Is  not  hoi- 
sary  that  the  inadequacy  be  trseed  to  Ki 
cause;  it  is  sufildent  only  that  its  leNib 
unfair  and  against  the  interests  of  tkn  k 
whose  interest  it  is  made. 

Nugent  Y.  Nugent,  54  Ifich.  B67»  20 1.  W. 
684;  State  t.  Campbdl;  Phillips  v.  Bmm] 
and  Wood  v.  Parker, — snpim;  Jtabp  ik 
Dunphy,  174  HI.  86,  SO  N.  E.  IMS. 

Mr.  Justice  Brewer  ddireied  the  sfiria 
of  the  court: 

The  question  presented  is  wheUNr  aiHrt 
of  equity  may,  prior  to  anj  oidsr  of  fl■i^ 
mation,  set  aside  a  foredosnre  sals  sf  mi^ 
gaged  property  upon  the  single  gromidlfr 
adequacy  in  price;  and  farther,  wMIVil 
it  has  that  power,  the  fiiidiw|BSiy  hM 
shown  is  so  gross  as  to  JnstUy  SMhaete  I 
does  not  appear  that  there  was  aaj  i 
lent  conduct  on  the  part  off  the  i 
any  oombination  to  restriet  Uddi^g:  Bl 
sale  was  duly  advertised.  It  was,  ss te« 
disclosed,  open  and  poblio,  and  tlie  Hi  » 
ported  was  the  highest  Nothing  in  ttai« 
place  or  lack  of  attcndanee  of  ta|gi  k 
shown.  Many  of  the  eonaideratksHh  Ifti^ 
fore,  which  have  influeneed  eonrta  ef  ^riV 
to  set  aside  judicial  sales  mn  not  tobiflHi 
in  the  present  ease.  Indeed,  ths  o^  i* 
stantial  objection  is  that  the  aaoMUfit 
bid  is  laigely  below  the  Tahw  of  ti»  fHT 
erty.  Something  may  be  said  oa  siA  tiii 
of  the  question;  on  the  ons^  that  a  «■!' 
equity  owes  a  duty  to  the  creditsw  wM 
its  assistance  in  rabjeetiag  pnifsrtjfti^ 
payment  of  debta,  to  wm  that  the  ] 
brings  somethiqg  like  Ui  tvw 

that,  to  the  eztsnt  of  that  « 

secured  upon  the  property  ma^  he  pili;ttrf 
it  owee  them  something  mon  IT 
take  care  that  the  fniiiH  of  hm  «i 
plied  with,  and  that  the  pvntew  hi 
of  no  ffraudvlent  aet;  o«  ths  othv,  iit B^ 
the  right  of  ooa  hie  ig  Ib  gosd  Mk  ^  i 
an  open  and]  tohavftthi|  . 

for  which  he  diqs  e  off  to  hte  Mb^ 

the  hii^Mst  aad  li«|tt0lMli^ 


Wiws^M  T.  Uhitbd  &TATCe. 
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\  from  WTtiiif  he  aliauld  cot  be  depiiired  of 

benefit  of  hii  bid  simplj  be^^use  others 
not  bid^  or  because  parties  interested 
r«  done  nothing  to  secure  the  attendance 
those  who  would  likelj  give  for  thf  pro|H 
r  some t hi  tig  nearer  Ita  value ;  that  if  the 
tdit^rs  make  no  e^ort,  and  are  willing  tit 
[i  tk&  chancer  of  a  general  attendance, 
!j  have  no  right  to  complain  on  the 
nmd  that  the  property  did  not  bring  what 
itiould  ha%'e  brQught, 

In  Engl&nd  the  old  rule  wai  that  in  chan- 
J  ialei>  until  eonfimiatioii  of  the  master ^b 
KtH%  the  bidding  would  be  opened  upon  a 
im  offer  to  advance  the  price  10  per  cent; 
tthifl  rule  has  been  rejected,  and  now  both 
England  and  this  coimtrj  a  sale  will  not 
iti  »aide  for  mere  inadequacy  of  price  un- 
i  that  inadequacy  be  so  gross  as  to  shock 
!  eonsciencej  or  unless  there  be  additional 
cQitistances  against  it#  fairness.  But  if 
;re  be  great  inadequacy,  alight  circum- 
>nces  of  unfairness  in  the  conduct  of  the 
rty  benefited  by  the  sale  will  be  suftScient 
l^iiif  Betting  it  aside.  Grafl'am  v,  Bur- 
a,  117  U.  a  180,  in,  102,  29  L.  ed.  839, 
I  Ma,  6  Sup.  Ct,  Rep.  086.  It  is  difficult 
fonaulate  anj  rule  more  definite  than 
Ji  and  each  case  mtist  stand  upon  its  own 
mlisr  facts. 

[t  was  said  by  Mr.  Chief  Justice  Waite,  in 
Lfhew  V.  West  Virginia  Oil  &  Oil  Land  Co. 
Fed,  205,  215j  ''that  IB  cbaacer;^  a  bidder 
a  aale  by  a  master,  under  a  decree  of 
irt,  is  not  considered  a  purchaser  until 
i    report     of    sale    is    confirmed."     See 

0  Jfagann  v.  Segal,  34  C.  C.  A.  323,  02 

1  252,  255;  Jennings  v.  Dunphy,  174 
.  Ifl,  50  N.  E.  1045:  Vanbussum  v.  Ma- 
lej^  2  Met.  (Ky.)  550,  552 j  Suraner  v. 
mtm,  M  N.  C.  373 ;  Branch  v.  GrilBn, 
N.  C.  173,  5  S.  E.  393,  398.  The  power 
a  court  of  equity  in  reference  to  a  resale 
a  ifGnned  by  this  coiirt  in  Pewabic  Min. 
.  vr,  ilason,  145  U.  S.  349,  36  L.  ed.  732, 
Sup.  CL  Rep.  887,  in  which  case  we  said 
.  35e,    L.    ed.    p.    734,    Sup.    Ct.   Rep-   p. 

The  question  in  this  case  is  whether  the 
"iter's  sale  ahail  stand.  It  may  be  stated 
i^rally  that  there  ia  a  measure  of  discre- 
n  in  a  court  of  equity,  both  as  to  the 
iQtier  and  the  conditions  of  such  a  Bali^,  as 
11  aA  to  ordering  or  refusing  a  resale.  The 
UiceltoT  will  always  make  such  provi- 
Di  for  notice  and  other  conditions  as  will 
bia  judgment  best  protect  the  rights  of  all 
ereitcd,  and  make  the  sale  mo&t  profit- 
!e  to  all;  and  after  a  sale  has  once  been 
itj  he  will,  •certainly  before  confimjation, 
tliat  no  wrong  hae  been  accompli  shed  in 
5  v.  S. 


and  bj  the  Dumner  la  whkh  It  waa  conduct* 
ed." 

See  also  Schroeder  7,  Young,  161  U,  8. 
334,  40  L,  ed.  721^  16  Sup.  Ct.  Rep.  612, 

Now,  in  the  case  he  fore  ua,  the  commU- 
sioner  who  made  the  sale  reported  against 
its  confinnation.  It  was  not  confirmed,  but 
set  aside  by  the  trial  court,  which  found 
that  the  evidence  was  overwhelming  that  the 
actual  value  of  the  property  was  at  least 
seven  times  the  amount  of  the  bid.  While 
the  testimony  is  not  preserved,  it  id  stated 
by  the  supreme  court  of  the  territoiy  that  it 
was  claimed  that  only  four  years  before  tbe 
sale  the  property  coat  $7S,000,  azclusive  of 
tne  right  of  way.  it  was^  in  fact^  bonded 
teas  than  three  years  before  for  |60,000, . 
Speaking  in  general  termsj  it  consisted  of  an 
electric  railway  2%  miles  in  length,  two 
freight  cars,  two  passenger  cars,  and  other 
appliances  for  running  the  railway.  All 
this  was  sold  for  $1,100.  The  action  of  the 
trial  court  in  setting  aside  the  sale  was  ap- 
proved by  the  supreme  court  of  the  territoiy. 

Under  the  circumstances,  we  think  the 
order  of  the  supreme  court  should  be  sui- 
tained.  While  we  are  disinclined  to  any  aij^ 
tion  which  will  impair  confidence  in  the  ata- 
hilit^  of  judicial  sales,  yet,  with  the  concur- 
rence of  judicial  opinion  adverse  to  this  Bal«, 
considering  the  amount  of  p*operty  sold, 
the  meager  sum  bid  by  the  purchaser,  the 
oppress  finding  that  the  overwhelming  testi- 
mony was  to  the  effect  that  the  property  waa 
worth  at  least  seven  times  more  than  tba 
sum  hid,  and  aleo  recognizing  that  the  courts 
which  have  passed  upon  this  question  are 
much  more  familiar  with  the  condition  of 
things  in  Hawaii,  and  therefore  more  compe- 
tent to  appreciate  the  aignificance  of  the 
transactions  attending  the  sale,  we  have 
come  to  the  conclusion  that  it  would  not 
be  right  to  reverse  the  ruling  below  and  con- 
firm the  sale. 

The  judgment  of  the  Supreme  Court  of  tha 
Territory  of  Hawaii  is  aMrmed« 


•THOMAS  M.  FIELDS,  Plff.  in  Err.,     I 
UHITED  STATES. 

(See  S.  C.  ReporUr's  ed.  2fi2-297<) 

Certiorari^ — to  court  of  appeals  of  District 
of  Columbia. 

1.  Certiorari  to  review  a  judgment  of 

Note,— On  certiorari  in  United  States 
eourts— see  note  to  Clark  t.  Hackett,  17 
L.  ed,  U,  S.  6a 

On  appellate  jurisdiction  of  the  Federal 
Supreme  Court  over  the  District  of  Colum* 
hia  f'ourts— «ee  note  to  United  States  ex  reK 
Taylor  v.  Taft,  ante,  26^, 
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the  court  of  appeals  of  the  District  of  Co- 
lumbia in  a  criminal  case  will  not  be  grant- 
ed by  the  Federal  Supreme  Court,  where 
such'caae,  however  important  it  may  be  to 
the  petitioner,  does  not  involve  a  question 
of  gravity  and  general  importance,  there 
being  no  conflict  between  the  decisions  of 
state  and  Federal  courts,  or  between  those 
of  Federal  courts  of  different  circuits,  and 
nothing  affecting  international  relations. 
Error  to  court  of  appeals  of  District  of  Co- 
lumbia—criminal case. 
2.  A  judgment  convicting  a  chancery 
receiver  of  embezzling  money  which  had 
come  into  his  possession  in  his  official  ca- 
pacity is  not  reviewable  on  writ  of  error 
from  the  Federal  Supreme  Court  to  the 
eourt  of  appeals  of  the  District  of  Colum- 
bia, on  the  theory  that  the  forfeiture  by 
defendant,  under  D.  C.  Code,  §  841,  defining 
the  offense,  of  all  right  or  claim  to  any 
commissions,  was  determined  by  the  judg- 
ment, and  that  therefore  the  jurisdictional 
amount  prescribed  by  §  233  of  such  Code 
was  involved,  since  the  forfeiture  of  com- 
missions does  not  follow  the  judgment,  but 
follows  the  wrongful  conversion  or  appro- 
priation of  the  moneys. 

[No.  395.] 

Argued  March  12,  13,  1907.    Decided  April 
8,  1907. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  affirmed,  with  a  modification  of 
the  sentence,  a  judfrmont  of  the  Supreme 
Court  of  that  District  convicting  the  defend- 
ant of  embezzlement.  Dismissed  for  want 
of  jurisdiction.    Also 

A    PETITION  for  a  writ  of  certiorari  to 
review  the  same  judprment.    Denied. 
See  same  case  below,  27  App.  D.  C.  433. 

Statement  by  Mr.  Justice  Brewer: 
Thomas  M.  Fields  was  indicted  in  the  su- 
preme court  of  the  District  of  Columbia  at 
the  January  term,  1005.  for  embezzlement. 
Of  eight  counts  in  tlio  indictment  seven  were 
disposed  of  by  demurrer  or  by  verdict  in 
favor  of  the  defendant.  The  trial  begun 
on  May  8,  and  ending  May  15,  1005,  resulted 
in  a  verdict  of  fjnilty  under  the  third  count. 
Motions  in  arrest  of  jud«?inent  and  for  a  new 
trial  hnvinpr  been  overruled,  he  was  sentenced 
to  imprisonment  and  labor  in  the  peniten- 
tiary for  five  years.  The  court  of  npp.'als  of 
the  District  modified  the  judgment  of  the  su- 
preme court  by  striking  out  the  order  for 
**labor,"  and,  aa  so  modified,  affirmed  it.  27 
App.  D.  C.  433.  Tlie  case  was  brought  to 
this  court  on  writ  of  error.  .\  motion  to  dis- 
miss and  a  petition  for  certiorari  were  pre- 
sented by  the  respective  parties,  the  consid- 
eration of  both  of  which  was  posti)oned  to 
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the  hearing  on  the  merits.  Hie  indidaat 
was  found  under  §  841  of  the  DittrietGode, 
which  is  as  follows: 

*"Any  executor,  administimtor,  gmidinJN 
trustee,  receiver,  collector,  or  other  oflks  ii- 
to  whose  possession  money,  seenritii^  or 
other  property  of  the  property  or  eititi  s( 
any  other  person  may  come  by  virtue  ol  hi 
office  or  employment,  who  shall  fiaiidihitfr 
convert  or  appropriate  the  same  to  Ui  on 
use,  shall  forfeit  all  right  or  claim  to  n| 
commissions,  costs,  and  charges  t]iereos,iii 
shall  be  deemed  guilty  of  embenlcBat  d 
the  entire  amount  or  value  of  the  bomj 
or  other  property  so  coming  into  hu  poMi- 
sion  and  converted  or  appropriated  to  Ui 
own  use,  and  shall  be  punished  by  a  fine  Ml 
exceeding  one  thousand  dollars,  or  bj  !■• 
prisonment  not  exceeding ,  ten  yesn,  « 
both."      [31  Stat,  at  L.  1326,  chap.  8M.] 

The  statute  under  which  the  writ  of  «• 
ror  was  sued  out  is  I  233  of  the  Diitrid 
Code,  which  reads: 

"Sec.  233.  Any  final  judgment  or  dem 
of  the  court  of  appeals  may  be  re-exuuMi 
and  affirmed,  reversed,  or  modified  bj  tki 
Supreme  Court  of  tbe  United  Statei,  npoi 
writ  of  error  or  appeal,  in  all  cmci  ii 
which  the  niatter  in  dispute,  exclum  rf 
costs,  shall  exceed  the  sum  of  five  tbanui 
dollars,  in  the  same  manner  and  imder  tki 
same  regulations  as  existed  in  eases  of  wiili 
of  error  on  judgments  or  appeals  fitm  d^ 
crees  rendered  in  the  supreme  court  of  tk 
District  of  Columbia  on  Febmaiy  liitk 
eighteen  hundred  and  ninety-three,  ssd  ihi 
in  cases,  without  regard  to  the  sum  orntai 
of  the  matter  in  dispute,  wherein  is  iiwHiiii 
the  validity  of  any  patent  or  eopjr(|hti* 
in  which  it  drawn  in  question  the  nJSH^ 
of  a  treaty  or  statute  of,  or  an  authinV 
exercised  under,  the  United  Statea*  [A 
Stat,  at  L.  1227,  chap.  854.] 

Messrs.  Frank  J.  Hogaa  and  Jthi  C  9^ 
tings  argued  the  cause,  and,  with  Mr.  BaiT 
E.  Davis,  filed  a  brief  for  plaintiff  is  mtm 

In  the  following  criminal  cases  tUi  M** 
has  granted  writs  of  certiorari  vmkr  tlh 
act  to  the  court  of  appeals  of  the  Witf 
of  Columbia,  and  reversed  its  JadgmiV* 
Winston  v.  United  SUtos,  IR  C.  &  M 
43  L.  ed.  456,  19  Sup.  Ct.  Rep.  212;  WirtMi 
V.  United  SUtes,  171  U.  8.  690^  It  SiF  <^ 
Rep.  887  (in  which  the  only  qnestloi  ^ 
the  construction  of  the  act  of  Oomimi  #^ 
ing  juries  the  right  to  render  qoalUh'  ^ 
diets  in  capital  eases);  United  SliMi « 
Cadarr,  197  U.  8.  476,  49  L.  ed.  SO.* ^ 
Ct.  Rep.  487  (in  which  the  only  qnrttlM^ 
the  oonstruction  of  D.  C  Oode.  I  Hi  IP 
Stat,  at  L.  1342],  ooneeminc  slisiiMi* 
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t  proseetitlon  of  criminal  cases  for  failure 
I  the  gmnd  jury  to  indict  or  ignore  within 
P&6  months). 

The  practi(^  of  filuig  a  petition  for  tlie 
irit  of  oertiorarii  if  there  ba  Any  doubt  as  to 
ie  jurbdictioa  of  this  court,  where  the  case 
k  hfre  on  error  or  appeal,  wns  followed  and 
IpproTed  m  Security  Trust  Co,  v.  Dent,  187 
la  237,  230,  47  L.'ed.  158,  159,  23  Sup.  Ct. 
^.  61;  Burton  v.  United  States,  I9f^  U,  S, 
m,  3&5,  49  Ll  ed.  4S2,  4S0,  25  Sup.  Ct.  Rep. 
m;  Whitney  r.  Dick,  202  U.  S.  132,  134,  50 
L  id.  063,  964,  26  Sup.  Ct.  Rep.  534, 

The  writ  of  certiorari  will  be  granted  (1) 
in  order  to  aecure  uaiformity  of  decifliou, 
or  (2)  where  questions  of  importance  are 
liTolTed. 

Fonjth  V,  Hammond,  160  U.  S.  506,  612, 
114,  516,  41  K  ed.  1095,  1097-10^0,  17  Sup. 
Ot.  Rep.  665^  American  Con^tr.  Co.  v.  Ja^k- 
watille,  T,  &  K.  W.  R,  Co.  148  U.  S,  372, 
313,  37  L.  ed.  486,  401,  13  Sup.  Ct,  Eep. 
?M;  Uu  Ow  Bew  v.  United  States,  144  U.  S. 
47,  5a,  36  L.  ed.  340,  344,  12  Sup.  Ct.  Rep, 
ill:  Hubbard  v.  Soby,  146  U,  S.  5d,  60,  36  L. 
ti  686,  887.  13  Sup,  Ct.  Bep.  13]  United 
SUl^i  V,  Rider,  163  U.  8,  132,  130,  41  L.  ed. 
IW,  104,  18  Sup.  Ct.  Rep.  0S3;  Re  Woods, 
in  U,  S.  202,  206,  36  L,  ed.  126,  12«,  12 
%.  Ct,  R.p.  417  J  Columbus  Watch  Co,  ir. 
aSobbins,  148  U.  S.  2G6,  269,  270,  37  L,  ed, 
4I&-W7,  13  Sup.  a.  Rep,  694, 

Tk  writ  of  oertiorari  is  alio  granted  in 
vontempt  cases.  In  the  absence  of  any  other 
i4»)UAte  remedy,  because  euch  judgmenta 
tft  not  reviewable  here  on  error  or  appeal. 

Re  Tamp*  Suburban  R.  Co.  168  U.  S.  5S3, 
iSr,42  L.  ed,  589,  590,  13  Sup.  Ct.  Rep.  177; 
ItChetwood,  166  U,  S.  443,  462,  41  L.  ed. 
?8I,T88,  17  Sup,  Ct.  Rep.  385:  Re  Debs,  153 
U.  S.  564,  573,  30  L.  ed.  1092,  10«d,  15  Sup. 
Ct.  Rjjp.  OCJO;  liaycr  -  Piaclier.  102  U.  S,  Ml, 
£a  L  ed,  m. 

H  this  case  has  been  impropfmy  Drought 
^p  bf  the  writ  of  error  to  the  court  of  ap- 
P*»li  of  the  District  of  Columbia,  this  court 
•hould  grant  the  writ  of  certiorari  to  a^id 
^^t;  and  ID  such  caste  the  copy  of  the  rec- 
^  filed  under  the  writ  of  error  should  t)e 
•Erected  to  be  taken  arid  deemed  a  sulTicieni 
'^Uro  to  the  certiorari. 

Swtirity  Trust  Co.  v.  Dent  and  Whitney 
'vDiclf,  supra, 

Ihe  practice  of  submitting  the  petition  for 
'^fUorari  on  the  hearing  of  the  writ  of  er- 
^^  or  appeal  was  followed  and  approved  in 
S«i;iirtiy  Trust  Co,  v.  Dent,  aupra,  and  Bur- 
^^  V.  United  States,  196  U.  S.  284,  295,  49 
^  ed.  483,  486,  25  Sup.  Ct.  Rep,  243 

The  eonaideratinn  that  thi^*  judi^fiient  is 
^cliwive  {United  States  v.  Three  Cop- 
per Stills,  47  Fed.  495)  of  the  fw^titioner's 
•Mute  forfeiture  to  the  Uniti.^  Stati*«  of 
*!'  nebt  or  claim  to  any  commisiaionfl, 
'OS  V.  S.  U.  S.,  Book  51. 


costs,  and  char  gee,"  amounting  to  1 10,0704* 
82,  ako  affordi.  a  powerful  reason  why  the 
writ  of  certiorari  should  issue. 

The  court  has  jurisdjctioQ  on  writ  of  ar- 
ror. 

Sh&ppirio  v.  Goldberg,  102  0.  S.  232,  240^ 

48  L.  ed.  410,  424,  24  Sup.  Ct.  Rep.  2ii9i 
Smith  V.  Whitney,  116  U.  S.  167,  20  L.  ed* 
001,  9  Sup.  Ct-  Rep,  670  j  Smith  v.  Adams, 
130  U.  S,  167,  32  L.  ed,  805,  0  Sup.  Ct.  Rep. 
566;  Stmson  t,  Dousman,  20  How.  461,  16 
L.  ed.  966  i  McNeill  v.  Southern  R.  Co.  202 
U,  S,  643,  558,  50  L.  ed.  1142,  1147,  26  Sup. 
Ct.  Rep.  722;  Soott  v.  Donald,  165  U,  S,  107, 
116,  41  L.  ed,  643,  654,  17  Sup.  a.  Rep. 
202  J  Troy  v,  Emna,  97  U.  S,  1,  24  L.  ed,  941; 
Callan  v.  Wilson,  127  U.  S.  540,  32  L,  ed,  223, 
8  Sup.  Ct.  Rep.  1301 ;  United  States  ex  rd. 
Steinmet£  v.  Alien,  102  U.  S.  543,  43  L,  ed. 
556,  24  Sup.  Gt.  Rep.  416, 

The  statute  U  self -invoking  and  self -exe- 
cuting, and  operate*  em  proprio  vigors  to 
transfer  absolutely  from  the  plkiintitT  in  er- 
ror to  the  United  States  *'all  right  or  claim" 
of  the  former  to  tbeae  commissions,  coat*, 
and  charges,  eo  imianti  the  baaic  act  ia  com- 
mitted. 

United  States  t,  8tow«U,  133  U,  S,  1,  16, 
33  L,  ed,  555,  559,  10  Sup,  Ct.  Rep.  244;  The 
Usktj  Celeste,  2  Low.  Dec.  354,  Fed.  Caa. 
No.  9^02;  Ptlcher  v,  Faireloth,  135  Ala.  313, 
33  So.  645;  United  States  v.  Olsen,  67  Fed. 
586;  13  Am.  4  Eng.  Enc  Law,  pp,  58-60. 

If  these  Gominidstona,  etc.,  he,  in  one  sens^, 
an  incident  to  the  prosecution  for  embez* 
zlement,  still  this  court  has  jurisdiction, 

Simma  v.  Simme,  176  U.  S.  162,  44  L,  ed. 
115,  20  Sup.  Ct.  Rep.  58;  De  la  Rama  v.  De 
la  Rama,  201  U.  S.  303,  60  L.  ed.  766,  26 
Sup.  Ct,  Rep,  485. 

This  prosecution  and  judgment  (if  Talid) 
eoneluasTelj  estahlhh  the  forfeiture  judi- 
eiall  j^  as  agains^t  the  plaintiff  in  error  and  m 
favor  of  the  United  Shates. 

13  Am.  &  Eng.  Enc,  Law,  p.  60;  United 
States  v.  Three  Copper  Stills,  47  Fed.  499; 
Re  Les/ynaky,  16  Blatchf,  13,  Fed,  Gas.  No, 
8,270;  United  States  v.  Olsen,  57  Fed,  583; 
United  States  v.  Schneider,  35  Fed.  108; 
Boyd  V.  United  States,  116  U.  S.  616.  634, 
29  L,  ed,  746.  752,  6  Sup,  Ct.  Rep.  524;  Unit- 
ed States  V.  Zucker,  161  U.  S.  475,  478,  40 
L.  ed.  777,  779,  16  Sup.  Ct.  Rep.  641 ;  Stone 
V.  United  States,  167  U.  S.  178,  184-188, 
42  L,  ed.  127,  130,  131,  17  Sup.  Ct.  Rep,  773 1 
Forsyth  t.  Hammond,  160  U.  S,  506,  5l», 
41  L.  ed.  1096,  1100,  17  Sup.  Ct.  Rep.  665; 
Miller  V.  State,  149  Ind.  020,  40  L.RA.  109, 

49  N.  E,  894?  Vowolls  v.  Com.  84  Ky.  55; 
Cora,  V,  Pennock,  3  Serg.  A  R.  109;  Shular 
V.  State,  160  Ind.  310,  66  N.  E.  746;  19  Enc. 
PI  A  Pr.  p.  483;  Paley,  Summary  Convie- 
trons,    London,    1904,   276,   277;    Burton    v, 
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United  States,  202  U.  S.  344,  369,  50  L.  ed. 
1057,  1066,  26  Sup.  a.  Rep.  688. 

Where  the  law  prescribes  a  pecuniary  for- 
feiture of  "all  right  or  claim,**  etc,  rather 
than  a  specific,  tangible  property  forfeiture, 
as  one  of  the  results  of  the  omission  or 
commission  of  a  certain  act  also  made  a 
criminal  offense,  especially  by  the  same  law, 
the  proper  proceeding  to  establish  such  for- 
feiture is  a  criminal  prosecution  by  and  in 
the  name  of  the  United  States,  unless  the 
statute  providea  a  different  and  exclusive 
remedy. 

Ransdell  v.  Patterson,  1  App.  D.  C.  405; 
United  SUtes  v.  Moore,  U  Fed.  251;  Unit- 
ed States  Y.  Graft.  43  Fed.  375:  United 
States  V.  Dougher,  6  McLean,  281,  Fed. 
Gas.  No.  14,627;  United  States  t.  Nash, 
111  Fed.  529;  United  States  v.  Mattingly, 
Fed.  Gas.  No.  15,743;  United  States  v.  Hos- 
kins,  5  Mackey,  480;  United  States  v.  Ebert, 
Fed.  Gas.  No.  15,019. 

In  so  far  as  the  statute  and  this  pro- 
ceeding and  judgment  are  intended  to  oper- 
at4%  a  forfeiture  of  the  vested  rights  or 
claims  of  the  accused  to  the  commissions, 
ensts.  and  charges  which  had  been  adjusted 
and  allowed  him  before  the  Gode,  amounting 
to  about  $10,000,  the  law  is  invalid  because 
in  plain  violation  of  the  Federal  Constitu- 
tion; in  which  aspect  of  the  case  the  writ 
of  error  will  lie  to  review  this  judgment, 
without  regard  to  the  sum  or  value  of  the 
matter  in  dispute,  under  D.  G.  Gode,  §  233 
r31  Stat,  at  L.  1227]. 

New  Mexico  ex  rel.  McLean  t.  Denver  & 
R.  G.  R.  Go.  203  U.  S.  38,  47,  ante,  78,  27 
Sup.  Gt.  Rep.  1. 

Mr.  James  S.  Easby-Smith  argued  the 
cause,  and,  with  Solicitor  General  Hoyt, 
filed  a  brief  for  defendant  in  error. 

Solicitor  General  Hoyt  also  filed  a  sepa- 
rate brief  for  defendant  in  error: 

The  court  of  appeals  of  the  District  of 
Golumbia  was  created,  as  were  the  circuit 
courts  of  appeals,  for  the  purpose  of  reliev- 
ing this  court  of  the  oppressive  burden  of 
general  litigation. 

Forsyth  v.  Hammond,  166  U.  S.  506,  41 
L.  ed.  1095,  17  Sup.  Ct.  Rep.  665;  Re  Woods, 
143  U.  S.  202,  36  L.  ed.  125.  12  Sup.  Gt.  Rep. 
417. 

This  court  has  uniformly  held  that  its 
power  in  certiorari  is  one  which  should  be 
sparingly  exercised,  and  only  when  the  cir- 
cumstances of  the  case  satisfy  the  court 
that  the  importance  of  the  question  in- 
volved, the  necessity  of  avoiding  conflict 
between  two  or  more  courts  of  appeal,  or 
between  courts  of  appeal  and  the  courts  of 
a  state,  or  some  matter  affecting  the  inter- 
ests of  the  nation  in  its  internal  or  external 
relations,  demands  such  exercise. 

Forsyth  v.  Hammond,  supra;  Re  Lau  Ow 
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Bew,  141  U.  S.  583,  587,  35  L.  ed.  888,  liib 
12  Sup.  Gt.  Rep.  43;  Re  Woods,  npn; 
Lau  Ow  Bew  v.  United  SUtes,  144  U.  &47, 
58,  36  L.  ed.  340,  344,  12  Sup.  Ct.  Bep.  UT; 
American  Gonstr.  Co.  t.  JacksonriDe,  T.  ft 
K.  W.  R.  Co.  148  U.  8.  372,  383»  17  L  ri. 
486,  491,  13  Sup.  Ct.  Rep.  758. 

This  court  has  recently  denied  pctittH 
for  certiorari  to  the  oonrt  of  vpftth  d  Oi 
District  of  Columbia. 

McCaulIy  y.  United  States,  196  U.  &  fl^ 
49  L.  ed.  1174,  26  Sup.  Ct.  Bep.  801;  B^ 
mond  V.  United  SUtes,  200  U.  &  618, 81 L 
ed.  623,  26  Sup.  Ct.  Rep.  7A5;  KmD  i: 
United  SUtes.  201  U.  8.  M8»  50  L.  cd.  Ii( 
26  Sup.  a.  Rep.  769. 

This  court  has  no  jurisdiction  to  ifiii^ 
on  writ  of  error,  the  judgment  of  tlw  cnrt 
of  appeals  of  the  District  of  ColwmMs.  W 
cause  it  is  a  judgment  in  a  crimiml  nm. 

Chapman  ▼.  United  States,  164  U.  &  4111 
41  L.  ed.  604, 17  Sup.  Ct  Bep.  76;  SiMWri; 
District  of  Columbia,  192  U.  8. 16, 48  Ld. 
322,  24  Sup.  Ct  Bep.  212. 

The  argument  that  fuifcituie  staH  li 
included  in  the  judgment  rednoes  the  fW' 
tion  to  one  of  the  oonstmetioB  and  i||l- 
cation  of  the  sUtute,  and  not  of  its  talifil' 

South  Carolina  ▼.  Seymour  (UnUfldSMB 
ex  rel.  South  Carolina  t.  Seymoor)  188  01 
S.  363,  38  L.  ed.  742,  14  819.  OL  Bsfi  871; 
United  SUtes  v.  Lynch,  1S7  U.  a  MlM  L 
ed.  700,  11  Sup.  Ct.  Bep.  114;  UnUedSMB 
ex  reL  Taylor  ▼.  Taft,  208  U.  a  W.  htH 
269,  27  Sup.  Ct  Bep.  148. 

Mr.  Justice  Brewer  dellTend  tki  ofiihB 
of  the  court: 

The  petition  for  certiorari  nwl  li  M 
considered.  A  oertiorsri  can  be  Immi  «4 
when  a  writ  of  error  cannot  26  8lii ilL 
828,  S  6,  chap.  617,  U.  &  Coaip.  BbH  M> 
p.  550,  last  two  paragraphs.  Urn  kntkai 
two  or  three  instances  in  which*  tllv* 
writ  of  error  has  been  allowed*  an  ■ffl*' 
tion  for  a  certiorari  has  been  8M|  Iki  ^ 
ter  because  of  donbt.wlwther  tki  kmt 
would  lie.  It  must  not  be  mippond  teti^ 
cause  we  have  before  ns  both  a  wrH  if  n* 
and  an  applieation  for  oertioiari  Hil  it 
rules  laid  down  bj  tUa  ooort  guiwiiif  ^ 
latter  applications  are  to  be  %MiiiM>^ 
the  case  held  in  this  court  fay  attlNr  lfai«* 
of  error  or  the  certiorari. 

*In  this  case  there  is  no  mdUm^ 
for  a  certiorari.  The  applieatfoB  «■ 
in  none  of  the  condiUona  ifcarfpi 
in  the  decisions  off  thia  eoait 
portent  the  case  may  be  to  tht 
the  question  involved  is  aot  «■■  eff 
and  general  importaaoe.    TiMn  ii  86 
fiict  between  the  <  m  of 

eral   courts  or  bc«wi    1  those  it  M*! 
courts  off  diffei  iti.    Ikaae  bi^ 
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v£  ft^ectiDf  tiie  reUtions  of  this  natioB  to 
omgii  naiiODi,  and  indeed  no  matter  of 
peierftl  imUte^t  to  the  public. 

Will  Ik  writ  of  error  lief  Is  tbe  case  one 
slwliieh  tMa  court  has  lurladiction !  It  ii 
uitJed  tliftt  «.  criminal  i^ae,  as  such,  cannot 
tjc  brought  here  on  a  writ  of  error  from  the 
safari  of  appeals  of  the  Districts  Chapman 
r  United  States,  164  U.  S.  436,  41  L.  ed. 
504,  17  Sup.  Ct.  Rep,  76^  and  cases  cited  in 
tbi  opinion ;  Sinclair  v.  District  of  Colum* 
bk,  192  U,  S.  le,  4S  L.  ed.  322,  24  Sup.  Ct. 
Bep,  212, 

The  ftnthority  of  these  cages  la  not  ques- 
tm^i  but  it  is  contended  that  the  forfel- 
tun  of  all  right  or  claim  to  any  conunis- 
C&OMt  etc.,  was  determined  bj  the  judgment 
ii  tlu  ease  at  bar^  and  that,  therefore,  it 
WBiu  within  the  pecuniary  proFJaiona  of  | 
m  Smith  T.  Whitney,  116  U.  S.  167.  29  L. 
cd.  flOl,  6  Sup.  Ct,  Rep.  570,  is  cited  as  au- 
litority.  In  that  case  we  sustained  our  ju- 
fisdiction  over  a  judgment  of  the  supreme 
ccmt  of  the  Diatrictj  dismissing  a  petition 
for  t  writ  of  prohibition  to  a  court-martial 
ooavened  to  try  an  oSScer  for  an  offense  pun- 
Ub&hie  by  dismissal  from  the  service  and 
KDs^quent  deprivation  of  salary,  which ^  dur- 
ing the  term  of  his  office,  would  exceed  the 
sum  cf  $5,000.  But  that  case  is  yery  differ- 
eat  from  this.  There  the  direct  result  of  an 
sdiferee  jud^nent  of  the  court-martial  was 
tbe  deprivation  of  an  office  with  a  salary  of 
ever  $5,000.  That  sum,  therefore,  was  in- 
ured in  thtj  trial  sought  to  be  restrained- 
But  no  such  result  follows  in  this  case.  The 
■^t  of  the  defendant  in  fraudulently  convert- 
nig  or  appropriating  the  moneys  in  his  pos- 
^tttaou  operates  to  forfeit  all  right  or  claim 
^  any  oammissions,  etc.,  and  this,  irre- 
'pective  of  the  question  whether  be  is  or  is 
iH>t  ooDvicted  of  any  crime  in  respect  there- 
*<*-  It  is  true  such  fraudulent  conversion 
w  ippropriation  is  declared  •to  be  embezzle- 
^wt,  jind  the  defendant  was  prosecuted  and 
poavjcted  of  that  offense,  but  the  forfeiture 
■rf  sjmmiisions  does  not  follow  the  judg- 
■DEit^  but  follows  the  wrongful  conversion  or 
ippmpriatjon  of  the  moneys.  The  only  di- 
fttt  pecuniary  result  of  a  conviction  is  a 
Snenot  exceeding  11,000,  and  that  as  a  pun- 
i*Wnt  for  the  offense.  United  States  t. 
^We,  a  Cranch,  159,  174,  2  L,  ed.  397,  402. 
it  idjudges  no  forfeiture  of  commissions. 
[fc  may  be  that  it  furnishes  evidence  in  re- 
■pect  to  the  forfeiture  of  commissions,  but, 
^  sOj  it  is  simply  evidence.  Nor  does  the 
^laal  offense  depend  at  all  upon  the 
tipunt  of  the  appropriation.  If  the  official 
i^iidulently  converts  or  appropriates 
'lOOO  the  crime  is  the  same  as  thouifh  he 
fiuduJently  converts  or  appropriates 
^tOOO.     All    tha,t    can    be    accomplished 


by  the  criminal  prosecution  is  the  stat^ 
utory  punishment  for  the  offense,  whicb 
cannot  exceed  a  fine  of  1 1, 000^  or  im- 
prisonment for  ten  yearSj  or  both.  The  con- 
viction 14  concluaire  as  to  the  fact  of  m 
fraudulent  conversion  and  appropriation^ 
hut  not  as  to  the  amount  thereof,  any  more 
than  a  conviction  of  larceny  is  a  conclusive 
adjudJ cation  that  the  larceny  was  committed 
at  a  day  named  or  of  the  precise  amount 
or  value  of  the  property  charged  to  have 
been  stolen.  Those  are  incidental  and  miBor 
facts,  which  may  or  may  not  be  proved  ex* 
actly  as  stated.  All  that  Is  necessary  to 
sustain  the  judgment  before  us  is  that  there 
was  a  fraudulent  conversion  or  appropria- 
tion of  some  amount  of  money  in  the  pos* 
session  of  the  official.  For  these  reasons  the 
writ  of  error  cannot  be  sustained. 

The  application  for  a  certiorari  is  denied 
and  the  writ  of  error  is  dismiBSed. 

Mr,  Justice  White  concurred  in  the  judg- 
ment* 


•MERCANTILE  TRUST  COMPANY,  Plff,  in  [»«! 

*  Err., 

V. 

MELVILLE  D.  HENSEY. 


(8eo  S.  Q.  Reporter's  cd.  298-309.) 

Ap}>ea] — ^tttU  of  exceptions — statement  as  to 
evidence. 

1.  A  general  statement  in  a  bill  of  ex- 
ceptions in  an  action  on  a  bond  to  secnris 
performance  of  a  building  contract,  that 
the  plaintiff  gave  evidence  by  several  wit^ 
n esses  that  the  buildings  were  not  complet- 
ed sccording  to  the  plans  and  speci0ca- 
tions,  in  the  particulars  set  forth  in  the  as- 
signment of  breaches  of  such  contract,  and 
that  the  value,  hy  reason  of  the  omissions, 
structural  defects,  and  defective  materials, 
was  from  $2,000  to  |3,000  less  on  each  build* 
ing  than  if  they  had  been  so  completed,  fur- 
nish es  no  basis  for  the  assertion  that  there 
was  no  evidence  of  the  amount  of  damage 
sustained  from  each  of  the  breaehea  of  the 
contract,  but  only  of  the  total  damage. 
Appeal  —  questions  reviewable  —  questions 
not  raised  below. 
t.  The  objection  that  there  was  no  evi- 
dence of  the  particular  damage  for  which 
alone  a  recovery  was  permitted  by  the  trial 
court,  but  only  evidence  as  to  the  total 
damage,  cannot  be  first  raised  in  an  appel- 
late court. 


Note.— As  to  the  effect  of  decision  of 
architect,  engineer,  or  umpire  in  case  of 
fraud  or  mistake^ee  <!a&e  note  to  Edwards 
V,  Hartshorn,  1  L.R,A.(N.S.)    1050. 

As  to  performance  of  building  contract-^ 
see  note  to  Boettler  v*  Tendick,  5  LJl^A. 
270- 
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Building  contract— condiiaiveneu  of  ardii- 
tect'8  certificate. 

3.  The  architect'i  certificate  of  oomple- 
tion  according  to  the  contract  and  its  plans 
and  specifications  is  not  conclusive,  so  as  to 
bind  the  owner  or  relieve  the  oontraetor 
from  performance,  where  the  contract,  al- 
though providing  that  the  contractor  must 
obtain  such  certificate  before  he  is  entitled 
to  payment,  contains  no  provision  that  such 
certificate  shall  be  final  and  conclusive  be- 
tween the  parties,  but  instead  provides  that 
■uch  certificate  shall  not  lessen  the  respon- 
sibility of  the  contractor,  nor  exempt  him 
from  liability  to  replace  defective  work, 
contains  the  positive  agreement  of  the  con- 
tractor to  perform  the  work  called  for  in 
the  specifications  in  the  best  and  most 
workmanlike  manner,  and  provides  that 
final  payment  is  to  be  made  only  when  the 
buildings  are  completed  in  accordance  with 
the  agreement  and  the  plans  and  specifica- 
tions. 

[No.  245.] 

Submitted  March  15.  1907.    Decided  April  8, 
1907. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
District  of  Columbia  to  review  a  judg- 
ment which  affirmed  a  judgment  of  the  Su- 
preme Court  of  the  District  in  favor  of 
plaintiff  in  an  action  on  a  bond  to  secure 
the  performance  of  a  building  contract. 
Aflirmed. 

See  same  case  below,  27  App.  D.  C.  210. 

Statement  by  Mr.  Justice  Peckham: 
The  Mercantile  Trust  Company,  by  this 
writ  of  error,  seeks  to  review  a  judgment  of 
the  court  of  appeals  of  the  District  of  Co- 
lumbia, aifirminfr  a  judgment  against  it  of 
the  supreme  court  of  the  District  for  the 
sum  of  $8,468.  The  action  was  brought  up- 
on a  bond  for  $50,000  executed  January  24, 
1900,  by  the  company  as  surety  for  one 
Jones,  for  tlie  piTformance  by  him  of  a  writ- 
ten contraot  entered  into  on  the  same  date 
between  him  and  the  defendant  in  error, 
who  was  the  plaintiff  below,  relative  to  the 
completion  by  Jones  for  the  defendant  in 
error  of  certain  houses  already  in  process  of 
construction  in  the  city  of  Wasliinf^on.  The 
condition  of  the  bond  was.  in  substance,  that 
if  the  principal,  Jones,  should  duly  and 
faithfully  perform  and  fulfil  ail  the  condi- 
tions of  the  contract  entered  into  between 
him  and  the  defendant  in  error  the  bond 
was  to  be  void,  otherwise  to  remain  in  force. 
The  contract  provided  that  Jones,  for  the 
consideration  m<M)ti()ned  therein,  would, 
within  seven  months  from  the  date  thereof. 
w»'Il  and  •*Hi]ieiently  erect  and  replace  all 
[£99]  detective  'work  ami  finish  the  twenty -one 
brick  dwelling  houses  mentioned  **agrecably 
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to  the  drawinga  and  spedfieatioH  mde  by 
MeMlle  D.  Henaey,  architect,  and  wUtk 
plana  and  ipeeiftcatioos  are  aigned  hy  tk 
said  parties  hereto  and  hereunto  tmtui 
within  the  time  aforeaaid,  in  a  good,  ink- 
manlike,  and  substantial  maniier,  to  tkal- 
isfaction  and  under  the  direction  of  Bits 
Warren,  or  the  architect  placed  in  cfasifi  by 
him  to  be  teatifted  by  writing  or  tatakaM 
under  the  hand  of  Batee  Warren,  or  thi  »• 
chitect  placed  in  charge  bj  him.  aid  iIm 
shall  and  will  find  and  provide  such  |ooi 
proper,  and  loificient  material  of  il 
kinds  whatsoever  aa  ehall  be  pnfff 
and  sufficient  for  the  completiBf  Mi 
finishing  all  of  said  twcotj-OM  hoMi 
and  other  works  of  the  said  htMa^ 
mentioned  in  the  said  specifieatioH  fcr 
the  sum  of  $89,260,  to  be  paid  aa  Mi  oit  h 
the  schedule  of  payments  hereto  iMini, 
and  signed  by  the  parties  hereto  aad  Mil  ■ 
part  hereof."  Hensey,  "in  eonaidentiMrf 
the  covenants  and  agreementa  beiaf  Mdti 
performed  and  kept  by  the  said  futj  i 
the  second  part  aa  specified,"  agreed  to  p^ 
the  contractor  the  above-named  som  '^  dii 
work  progresses,  in  the  manner  and  it  tki 
time  set  out  in  the  schedule  of  psyMMta 
hereto  annexed  and  signed  by  the  pulia 
hereto  and  made  a  part  of  thii  agnMMl; 
provided  that  in  each  of  the  Mid  eaiH  lov* 
tificate  shall  be  obtained  from  and  ligMd  ^ 
the  architect  in  charge  that  the  eoatncM 
is  entitled  to  payment,  said  eertifiate.  hsv- 
ever,  in  no  way  lessening  the  total  aad  ImI 
responsibility  of  the  oontimetor;  wMt 
shall  it  exempt  the  contractor  from  liabiHlf 
to  replace  work  if  it  be  afterwards  < 
ered  to  have  been  ill  done  or  not  i 
the  drawings  and  specificatioM,  Mm  li 
execution  or  materials ;  and^  forthv,  tM 
the  party  of  the  second  part  shall  finiii^ 
if  required,  satisfactory  cridence  thst  M 
lien  does  or  can  exist  upon  the  work."  1^ 
last  payment  provided  for  in  the  oHtn^ 
was  to  be  made  *'when  the  houMi  ait  hl^ 
completed  in  accordance  with  the  said  igiw 
mcnt  and  the  plans  and  apedfieatioM  pi*' 
pared  therefor.*' 

*All  the  materials  were  to  be  MV  nii 
the  best  quality,  and  the  eontrMlor  mi  H 
"execute  and  complete  all  the  woifc  M  i' 
forth  in  the  ipeciflcatioaa  aad  diaeiHifc 
the  best  and  moot  worfcmaBlikt  uut^ 
It  was  agreed  that  "in  all  eaaee  of  diiM«  . 
to  the  meaning  of  the  drawingi  w^mmm^ 
to  be  made  to  the  arehiteet  In  < 
decision  will  he  finaL" 

Although  thia  contract  waa 
in  January,  1900.  and  voder  It  thi  fcM^ 
were  to  be  completed  In  aeTcn  Hoattk}^ 
tor  some  reason,  Batea  Warm,  thi  ff^ 
named  in  the  contract,  did  Mfc  apprii^  ^ 
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arcMtect  nutn  April,  ISOI*  when  he  appoiiit- 

fd  Mr,  W*  J»  Palmer.    The  endcnce  given, 

«B  the  part  of  the  plaintiiT  teoded  to  pro%*e 

thit  the  coDtr&ctor^  Jonea,  abandoned   the 

voFk  on  the  houses  early  id  the  fall  of  1900, 

kirlng  them  uncompleted,  and  the  work  waa 

cUiJcrwifte  carried  on  durmg  the  following 

iri&ter,  hut  that  there  was  no  architect  In 

fl^iargt  imtil     Mr.     Palmer 'a    appointment. 

ttsm  that  time  Mr.  Palmer  seems  t*  have 

iiiAome  degree  superintended  the  work,  and 

cm  the    29th    of    July,    l^OL    reported    in 

writing  to  Mr.  Warren  the   completion  of 

•  the  hoiiaea  in  question.     In  his  letter  Mr. 

I'ltlmer  said;   '^The  work  haa  been  done  ac- 

tc^rding  to  mj  interpretation  of  the   plans 

I  and    specificationst    and    where    deviations 

I  live  been  made  from  the  plans  and  epecili- 

ftitioaa  It  has  been  where  the  same  were  iH' 

f^ooaistent  and  ambi^ous,  and  in  all  eases 

|[^  meonslstency  and  ambigriil^  the  work  has 

htm  done  according   to  the  interpretation 

Woit  beneficial  to  the  houses.'* 

I    This  action  was  subsequently  commenced 

ilbr  the  purpose  of  recovering  the  damages 

hrhich  the  plaintiff  Henaey  alleged  he  had 

liiuta.med  by  reason  of  the  failure  of  Jonea 

to  Mfil  and  carry  out  the  contract     Issue 

dnly  joined  between  the  parties,  the 

^Uintiff  gave  evidence  tending  to  prove  that 

Hht  hquaes  were  not  completed  within  the  [ 

itract  time,  nor  according  to  the  plans 
bnd  specifications  in  the  particulars  stated, 
IBd  that  the  value  of  the  houses  was  be- 
tween two  and  three  thousand  dollars  less 
on  each  house  than  it  would  have  been  had 
tby  been  completed  according  to  the  con* 
[tact,  *plans,  and  specifications.  The  defend- 
ant duly  objectcci  to  such  evidence  and  took 
exceptions  to  its  admission. 

A  verdict  was  rendered  In  favor  of  the 
pi*1itiff  in  the  sum  of  $8,468,  after  allow- 
tog  the  defendant's  claim  of  set-off  of  |29,- 
C32. 


Messrs.  Arthur  A.  Birnij  and  Henry  F, 
Woodard  submitted  the  cause  for  defendant 
in  error t 

A  point  not  having  been  presented  to  the 
court  t>f  appeals  will  not  be  considered  here. 

Old  Jordan  Min.  &  MilL  Co.  w.  Soci^tfi 
Anonym e  des  Mines,  164  U.  S*  261,  264,  41 
L,  ed,  427,  42S,  17  Sup.  Ct  Eep.  113, 

It  is  competent  for  parties  to  agree  that 
the  certliicate  of  an  engineer,  architect,  or 
other  person  shall  he  final  and  conduiivc, 
and  that  in  such  case,  and  in  the  ab;^ence 
of  fraud  or  such  gross  mistake  as  necessarily 
to  imply  bad  faith,  or  failure  to  exercis*5 
an  honest  judgment*  the  action  of  the  archi- 
tect wouM  be  final*  That  this  attribute  of 
finality  attaches  only  where  the  parties  have 
so  a.greed,  either  in  terms  or  by  necessary 
im plication,  is  clear  from  the  decistoni. 

Central  Trust  Co,  v,  Liouiivilie,  St.  L.  & 
T.  R.  Co,  70  Fed.  282;  Glacius  v.  Black,  50 
N.  Y.  145.  10  Am.  Rep,  449  j  Bond  v.  Newark, 
19  N,  J,  Eq,  370;  Memphit,  C.  &  L.  R.  Oi* 
V.  Wilcox,  48  Pa.  161;  Adlard  v.  Muldoon, 
45  Ul  193;  Fontano  v.  Kobbina^  22  App. 
D.  C-  263, 

The  certificate  ia  so  clearly  wrong  as  to 
prove  either  fraud  or  such  mistake  by  the 
architect  as  necessarily  to  imply  had  faith* 
and  for  this  reason  is  not  binding, 

Kihlberg  V.  United  States,  91  U.  S.  402, 
24  Lu  ed.  1108  J  Glaciue  v.  Black,  supra. 


Mesara.  Hay  den  Johnson  and  John  Ridout 
■nbmitted  the  cauii*?  for  plaint! IT  in  error: 

The  architect's  certificate  was  conclusive. 

Boettler  v,  Tendick,  5  L,C.A.  270,  and 
m&,  73  Tex.  494,  11  S.  W.  497;  Crane 
tfemtor  Co.  V.  Clark,  26  C.  C,  A.  100,  53  U. 
S.App,  257,  80  Fed.  705^  Sheffield  &  B.  Coal, 
Im  4  R.  Co.  V,  Gordon,  151  U.  S.  2B6,  36 
t  ed.  164.  14  StJp.  Ct  Rep.  343;  Bfartina^ 
femrg  A  P,  R.  Co,  v.  March,  114  U,  S.  549,  2B 
t  fed.  255,  5  Sup.  Ct.  Rep.  1035;  Chicajro, 
S-  P.  &  C.  R,  Co.  V.  Price,  138  U.  S.  188.  34 
Lid.  fll7,  11  Sop.  Ct  Rep.  2§0j  Sweeney  v. 
Caited  States,  109  U,  S.  018,  27  L.  ed.  I05ri, 
*Sap.  Ct.  Rep.  344,  10  Rose's  notes,  p.  072; 
Kihlberg  V.  United  States,  97  U,  S.  308,  24 
''•  M.  llOfl. 
*05  U.  S. 


Mr*  Justice  Ptckham,  after  m^ing  the 

foregoing  statement,  delivered   the  opinion 
of  the  court: 

After  even  more  than  the  usual  number 
of  pleas,  additional  pleas^  replications,  re- 
joinders, and  demurrers,  which  are  to  be 
*foutid  in  the  pleadings  in  this  District,  the[304] 
parties  came  to  trial  on  the  issues  of  fact, 
and  the  plaintilf  recovered  a  verdict  as  stat-  ' 
ed.  The  judgment  entered  on  the  verdict 
was  affirmed  by  the  court  of  appeals.  27 
App.  D.  C.  210. 

The  grounds  submitted  in  this  court  for 
the  reversal  of  the  Judgment  are  reduced  to 
two,  set  forth  in  the  brief  for  the  plaintiff 
in  error,  as  follows: 

"First,  that  the  testimony  of  all  the  plain- 
tiff's witnesses  who  testified  In  respect  of  de- 
ficiencies In  construction  being  as  to  the 
total  damage  sustained  by  the  plaintiff  aa 
the  result  of  structural  defects,  defective 
materials,  and  omieaionS;  and  the  trial  court 
having  ruled  that  the  jury  should  consider 
omissions  alonCj  there  was  no  basis  upon 
which  the  jury  could  segregate  damages 
caused  by  defective  materials  and  damages 
(^nsed  by  omissions,  so  as  to  reach  a  ver- 
dict in  accordance  with  the  court's  ruling* 

"Second,  that  under  the  building  agr eft- 
men  t^  the  architect's  oerti£cate  of  coinpld- 
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tion  should  have  been  held  to  be  final  and 
conclusive  of  such  completion,  there  being 
no  evidence  of  fraud  or  bad  faith  on  hia 
part." 

In  regard  to  this  first  ground  of  reversal 
the  record  is  at  first  sight  somewhat  con- 
fused. The  plaintiff  in  error  asserts  that 
there  was  no  evidence  given  segregating  the 
items  upon  which  the  sum  total  of  the  dam- 
age was  arrived  at;  that  the  evidence  given 
on  the  part  of  the  plaintiff  was  that  the 
houses  were  each  worth  between  two  and 
three  thousand  dollars  less  on  account  of  the 
failure  of  plaintiff  in  error  to  fulfil  the  con- 
ditions of  the  contract,  but  that  it  is  im- 
possible to  discover  from  that  evidence  what 
amount  of  the  damage  was  due  to  omissions, 
what  amount  to  structural  defects,  and  what 
amount  to  defective  material;  and,  at  the 
court  instructed  the  jury  that  in  considering 
the  question  of  structural  defects  they  were 
not  at  liberty  to  consider  anything  but  omis- 
sions, and  were  not  entitled  to  consider  sub- 
stitutions of  material  or  modifications  of 
construction  made  with  the  approval  of  the 
architect  under  his  interpretation  of  the 
[305]  plans  and  specifications,  there  *wat  in  reality 
no  evidence  before  the  jury  upon  which 
they  could  have  estimated  the  damages  un- 
der the  instruction  given  them  by  the  court ; 
that  all  ^he  witnesses  testified  simply  as  to 
the  total  diminution  in  value,  as  a  result  of 
the  three  items  mentioned, — omissions, 
structural  defects,  and  defective  material, 
— ^while  the  court  charged,  agreeably  to  the 
twelfth  request  of  the  plaintiff  in  error,  that 
they  were  at  liberty  only  to  consider  dam- 
ages resulting  from  omissions. 

The  twelfth  prayer  of  the  plaintiff  in  er- 
ror, which  its  counsel  asserts  was  granted  by 
the  court,  is  as  follows: 

"The  jury  are  instructed  that,  in  con- 
sidering the  question  of  structural  defects, 
they  are  not  at  liberty  to  consider  anything 
but  omissions,  if  any  they  find,  and  are  not 
entitled  to  consider  substitutions  of  ma- 
terials or  modificntions  of  construction  made 
with  the  approval  of  the  architect,  under  his 
interpretation  of  the  plans  and  specifica- 
tions." 

There  are  several  answers  to  the  first 
ground  urged  by  the  plaintiff  in  error  for  a 
reversal  of  this  judgment. 

( 1 )  It  does  not  appear  that  there  is  any 
basis  in  the  record  for  the  assertion  of  the 
plaintiff  in  error  that  there  was  no  evidence 
given  showinpr  the  amount  of  damage  sus- 
tained from  each  of  the  breaches  of  the  eon- 
tract.  but  only  a  statement  of  the  sum  total 
sustained  by  reason  of  all  the  breaches. 
The  bill  of  exceptions  does  not  purport  to 
set  forth  all  the  evidence  given  upon  the 
trial  of  the  case.  There  is  a  general  itate- 
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ment  that  the  plaintiff  gave  evidom  hftKh 
eral  witnesses  that  the  houses  woe Mta» 
pleted  according  to  the  plans  and  ipnl» 
tions  in  the  oontraet^  in  the  paitiadin  ■! 
forth  in  the  assignment  of  brasdMikSBittil 
the  value,  by  reason  of  the 
tural  defects,  and  defective 
from  two  to  three  thousand  doUsis  1m« 
each  house  than  it  would  liave  Wa  M 
they  been  eompleted  aeeording  to  Ih 
contract,  phuis,  and  spedfieatioBi.  Ui 
is  not  at  all  equivalent  to  sayim  M 
there  is  no  evidence  except  ss  to  Iki 
total  damage.  It  is  mudi  meie  |n^ 
able  that  on  the  trial 
was  given,  and  that  the 
the  bill  is  simply  a  sununaiy  of  the  total 
amount  of  damage,  whieh  tlie 
showed  in  detail  had  been 
each  particular  breach.  It 
that  tnere  was  no  evidence  of  tlie  saoMK  rf 
the  damage  caused  from  each  breseh  tkl 
was  proved.  It  is  very  improbable  thst  Iki 
case  was  tried  in  any  such  maaMr.  Bi 
amount  of  damage  on  account  of  each  limh 
that  was  proved  would  most  nataiaQr  kM 
also  been  proved  as  part  of  the  essa 

It  is  part  of  the  duty  of  a  plaintiff  k  » 
ror  afiirmatively  to  show  that 
committed.  It  is  not  to  be 
will  not  be  inferred  from  a 
ment  in  the  record.  We  think  in  tUi  •■ 
the  record  Uilm  to  show  tin  absoMi  rf  thi 
evidence  as  argued' by  the  plnbtiff  li  «ik 

(2)  If,  however,  we  assoBB*  that  tknw 
no  such  evidence  in  detail  aad  oi^  s  oi- 
clusion  given  as  to  the  total  aMtot  rf 
damage,  and  if  we  further  assnae  thst  thi 
twelfth  request  of  the  plaintiff  in  emr  «i 
charged  by  the  court,  aad  tkw  i(^  rf  » 
covery  i^'as  thereby  limited  as  statei  MiM 
not  appear  that  the  plaintiff  in  cntr  ■!> 
any  point  on  the  trial  of  tkw  shaMi  d 
the  evidence  of  damage  In  detail,  er  thilthi 
court  was  asked  to  direet  a  veidiflt  tor  tti 
defendant  on  account  of  its  alHM^  ' 
there  were  no  evidence  of  tkw  SM^  ^ 
damage  caused  by 
but  only  of  the  total 
the  plaintiff  In  error  desirsd  Is 
of  that  objection  to  a  lewttij  tor  tli|i^ 
tieular  damage  pennltisd,  oohmI  itoril, 
have  called  the  attentloB  of  tkw 
point,  and  requested  a  dinettaB  ef  s  ^Mrtij 
for  the  defendant  on  that  mttmmL  XsflA] 


which  would 

plaintiff  in  error  had  a^y  i 
mind,  and  he  cannot  Aifva  nai 
which  was  never  t         In  the  trtol  i 
(3)  In  truth  the  ooiift  dU  Ml  I 
recovery  of  dai        s,  aa  Is  hI  torlktot 
above-mentionea  m       k  NfMil  ti  I 

CI 
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3ut  permitted  s  recoi'ery  tot  the  total  sum 
af  the  %''anoua  items  proved. 

*The  defendant  in  error  inaistB  that  the 
tweLftii  request^  Instead  of  heing  charged^ 
ma  m  fiiet  rehiaed  bj  the  court.  We  think 
Lhst  in  this  aaaertion  the  defendant  in  error 
11  perfectly  right.  Some  little  oonf uaion  at 
£»!  appears  on  looking  in  the  record^ 
tftused  b3^  a  toiBtaken  reference  to  the  re* 
^ueit  which  ivas  charged^  but  a  more  careful 
pemsal  of  all  that  appears  regarding  the 
fharge  of  the  court,  and  the  requests  and  re- 
fosats  to  cbargej  bring  us  to  the  concluaion 
that  there  is  not  the  slightest  doubt  that  the 
court  refused  the  tweUth  request,  instead  of 
cbatigi ttg  it.  In  such  oise  there  was  no  oc* 
Buion  for  segregating  the  items  of  dam* 
ige  proved. 

This  leavL^  the  argument  of  the  plainti^ 
n  error  upon  the  first  ground  wholly 
riihout  merit. 

The  other  ground  taken  for  a  reversal 
a  ibis  cai$e  is  that  lue  architect's  certi^eate 
if  July  29^  1901,  was  conclusive  between  the 
Arties  and  wa^  a  bar  to  the  maintenance  of 
hja  action. 

Mr.  Palmer,  in  his  letter  or  certificate^  re- 
torted the  eompletiQu  of  the  buildiiigs  a«- 
ording  to  hts  interpretation  of  the  ptans 
ad  specificationSj  and  that  where  deviationa 
md  been  made  from  them  it  was  where  the 
ame  were  inconsistent  and  ambiguouSf  and 
n  all  ec^es  of  ineonHiateticj  and  ambiguity 
be  work  had  been  done  according  to  the 
nterpretatton  moBt  beneficial  to  the  houaea. 

We  do  not  think  this  certii^cmte  was  con- 
lusive,  and  it  did  not^  therefore,  bar  the 
laintenance  of  this  action.  The  langua^  of 
lie  contract,  upon  which  the  claim  is  bafled^ 
]  set  out  in  the  foregoing  statement,  and 
^hile  it  provides  that  the  work  shall  be  com- 
dieted  agreeably  to  the  drawings  and  apecifl- 
ations  made  by  51.  D.  Hensey^  architect^  in 

good,  workmanlike,  and  substantial  man- 
er,  to  the  satisfaction  and  under  the  di- 
ection  of  Bates  Warren,  or  the  architect 
daeed  in  charge  by  him,  to  be  testified  by 
iTiting  or  certificate  under  the  hand  of 
lates  Warren,  or  the  architect  placed  in 
harge  by  bim,  it  omits  any  provision  that 
he  certificate  shall  be  final  and  rondiisive 
wtween  the  partiea.  In  otln^r  words*  *the 
outract  provides  that  before  the  builder  can 
(aim  payment  at  all  he  must  obtain  the  cer- 
iicate  of  the  architect ;  but,  after  such  cer- 
ificate  tias  been  given,  there  is  no  provision 
rhieh  bars  the  plaintiff  from  .showing  a  vio- 
ition  of  the  contract  in  material  parts,  by 
'hich  he  has  sustained  tlamage.  A  contract 
hich  provides  for  the  work  on  a  boJ!ding  to 
e  performed  in  the  best  manner  and  the  ma - 
irials   of  the   best  quality^  subject  to   the 
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acceptance  or  reject  ion  of  an  architect^  all  to 
be  done  in  strict  accordance  with  the  plaui 
and  specifications,  does  not  make  the  ao> 
ceptanee  by  the  architect  final  and  couclu- 
sive,  and  will  not  bind  the  owner,  or  relJe¥« 
the  contractor  from  the  agreement  to  per- 
form aceordiug  to  plans  and  specificationi, 
Glacius  V.  Black,  50  N,  Y.  H5,  10  Am.  Rep, 
440;    Fontano  y.  Robbiua,  22   App.    D.   0, 

There  is  also  in  the  contract  the  pro- 
vision already  mentioned  in  the  statement  of 
facta  in  regard  to  payments  as  the  work  pro- 
greased,  which  showed  that  a  certiiicate  was 
to  be  obtained  from  and  signed  by  the  archi- 
tect in  cliarge  before  the  contractor  was  ei* 
titled  to  payment^  but  it  was  provided  that 
the  certificate  should  "in  no  way  lessen  the 
total  and  final  responsibility  of  the  contract- 
or; neither  shall  it  exempt  the  eontractor 
from  liability  to  replace  work,  if  it  be  after- 
wards discovered  to  have  been  done  ill,  or 
not  according  to  tae  drawings  and  ^peci^ca- 
tionSj  either  in  execution  or  materials.** 
There  Is  the  further  positive  agreement  of 
the  contractor  to  execute  and  complete  all 
the  work  as  set  forth  in  the  specifications  in 
the  best  and  most  workmanlike  manner^  and 
also  that  final  payment  is  to  be  made  only 
when  the  houses  are  completed  in  accordance 
with  the  agreement  and  the  plans  and  speci- 
fl cations  prepared  therefor. 

The  whole  contract  shows,  in  our  opinion^ 
that  the  certificate  that  the  houses  had  been 
completed  according  to  the  contract  and  ^ts 
plans  and  specifications  was  not  to  be  con- 
clusive of  the  question,  and  the  plaintiff  was 
not  thereby  precluded  from  showing  that  in 
fact  the  contractor  bad  not  complied  with 
his  contract,  and  the  plaintiff  had  thereby 
sustained  'damage.  The  cases  cited  in  the[3D9] 
opinion  of  the  coirrt  below  { Fontano  v,  Rob- 
binsj,  supra;  Bond  v.  Newark,  19  H.  *L  Eq. 
376;  Memphis,  a  &  L.  R.  Co.  v.  Wilcox,  48 
Pa.  161;  Adlard  v.  Muldoon,  45  IlL  193  J 
are  in  substance  to  this  effect.  To  make 
such  a  certificate  conclusive  requires  plain 
language  in  the  contract.  It  is  not  to  be 
ira  plied.  Centra  I  Trust  Co*  v.  LouisviUe,  St. 
L.  4  T.  R.  Co,  70  Fed.  282.  284.  The  cases 
of  Sweeney  v.  United  States,  109  U.  S.  618, 
27  L.  ed.  1053,  3  Sup.  Ct.  Rep.  344  j  Mar- 
tinsburg  &  P.  R.  Co.  v.  March,  114  U.  S, 
541).  29  L.  ed.  256,  5  Sup.  Ct,  Hep,  1035; 
Chicago,  S.  F.  &  C.  K  Co.  v.  Price,  US  U.  9. 
185,  34  L.  ed.  917,  1!  Sup.  Ct.  Rep.  290; 
ShelTield  &  B.  Coal.  Iron  St  R.  Co^  v.  Gordon, 
151  U.  S.  285,  38  L.  ed.  164,  14  &up.  Ct. 
Rep.  343^ — were  all  cases  in  which  the  con- 
tract itself  provided  that  the  certificate 
!^hoiild  be  final  and  conclusive  between  the 
parties. 

The  only  case  in  which  the  certificate  of 
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the  architect  or  his  decision  was  by  the  con- 
tract made  final  was  in  case  of  doubt  as  to 
the  meaning  of  drawings^  in  which  case  ref- 
erence was  to  be  made  to  the  architect  in 
charge,  whose  decision  was  to  be  final. 

Both  grounds  urged  by  the  plaintiff  in  er- 
ror in  this  court  for  reversal  of  the  judg- 
ment are  untenable,  and  it  must  theretore  be 
affirmed. 

Mr.  Justice  Brewer  took  no  part  in  the 
decision  of  this  case. 


ADDISON  JOHNSON,  Agent  and  Warden 
of  the  State  Prison  of  the  State  of  New 
York  at  Sing  Sing,  N.  Y.,  Appt., 

CHARLES  C.  BROWNE. 

(See  S.  C.  Reporter's  ed.  309-322.) 

Extradition — imprisonment  under  prior  con- 
viction of  other  offense. 

1.  The  omission  of  the  words  "or  be 
punished*'  from  the  provision  of  art.  3  of 
the  extradition  treaty  of  July  12.  1889  (26 
Stat,  at  L.  1508),  with  Great  Britain,  that 
no  person  extradited  "shall  be  triable  or  be 
tried"  for  any  crime  or  oflTense  committed 
prior  to  his  extradition  other  than  the  of- 
fense lor  which  he  was  surrendered  until 
he  shall  have  had  an  opportunity  of  return- 
ing to  the  country  from  which  he  was  sur- 
rendered, does  not  justify  the  imprison- 
ment, upon  a  former  conviction  for  another 
and  different  offense,  of  a  person  extradited 
from  Canada  for  an  offense  against  the 
United  States,  until  he  has  had  an  oppor- 
tunity to  return  to  Canada, — especially 
where  extradition  has  been  refused  for  the 
other  offense, — since  this  omission  is  inade- 
quate to  overcome  the  positive  provisions 
of  U.  S.  Rev.  Stat.  §§  5272,  5275,  U.  S. 
Comp.  Stat.  1901,  pp.  3595,  3596,  and  the 
otherwise  manifest  scope  and  object  of  the 
treaty,  and  the  earlier.  Ashburton  treaty  of 
1842,  which  are  to  limit  imprisonment  as 
well  as  the  trial  to  the  crime  for  which  ex- 
tradition has  been  demanded  and  granted. 
Statutes — repeal   by   implication — effect   of 

subsequent  treaty. 

2.  A  later  treaty  will  not  be  regarded 
as  repealing  an  earlier  statute  by  implica- 
tion unless  the  two  are  absolutely  incom- 


NoTE. — On  the  right  to  try  a  person  for 
an  offense  other  than  the  one  for  wliich 
he  was  surrendered — see  notes  to  Ex  parte 
McKnipht,  14  L.R.A.  128;  Com.  v.  Wright. 
19  L.R.A.  206;  Cook  v.  Hart,  36  L.  ed.  U. 
S.  034;  and  Whitten  v.  Tomlinson.  40  L. 
ed.  U.  S.  406. 

On  repeal  of  statutes  by  implication — see 
notes  to  State  v.  MasseV,  4  L.R.A.  309; 
First  Nat.  Bank  v.  Weidenbeck,  38  C.  C. 
A.  136;  and  United  States  v.  356  Caddies 
of  Tobacco,  20  L.  ed.  U.  S.  235. 
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patible,  and  the  statute  caimoi  bt 
without  antagonizing  the  troaty. 

[No.  481.] 

Argued  March  4»  6,  1907.    Deddtd  April  i 
1907. 

PPEAL  from  the  Cirenit  Oomt  d  Iki 
United  SUtes  for  the  Soutlm  WriBk 
of  New  York  to  review  an  order  diidum 
on  habeas  corpus,  a  person  extradited  torn 
Canada,  for  an  offense  against  the  Umtei 
States,  from  imprisonment  upon  a  foiMr 
conviction  for  another  and  different  offoR 
Affirmed. 


A 


Statement  by  Mr.  Justice 

The  respondent  sued  out  a  writ  of 
corpus  from  the  circuit  court  of  the  tiM 
States  for  the  southern  diatriet  of  Net 
York,  directed  to  the  agent  and  warta  rf 
the  state  prison  at  Sing  Sing,  in  the  iMi 
of  New  York,  where  he  was  confinad,  ui  ' 
pursuant  to  the  terms  of  the  writ  tk  R- 
spondent  was  brought  before  that  coot  h 
New  York  city,  and  after  a  hearis|  tk 
court  ordered  his  discharge.  The  agcat  ui 
warden  has  appealed  to  this  eonit  fnn 
that  order. 

The  facts  appearing  on  the  hearii|  to- 
fore  the  circuit  court  on  the  retain  tD  tti 
writ  were  these: 

The  respondent  was  an  examiner  ol  A 
in  the  appraisers*  department  in  tkc  pflrt 
of  New  York,  and  in  the  spring  of  INIi  ^ 
the  circuit  court  of  the  United  Stain  f« 
vhe  southern  district  of  New  York,  s  gnid 
jury  found  two  indictments  agaisit  ^ 
one  being  found  against  him  jointlj  «M 
two  others  for  conspiring  to  defhffd  tk 
United  SUtes  in  violation  •of  |54IOrftWP 
Revised  SUtutes  (U.  S.  Comp.  SUt  1M1,^ 
3076),  and  the  other  waa  against  UBikv 
for  knowingly  attempting  to  enter  evtiii 
Japanese  silks  upon  payment  of  Ism  tltf 
the  amount  of  legal  duty  thereon,  ii  ^^^ 
tion  of  S  6444.  Revised  SUtntss  (U.  & 
Comp.  Stat.  1001,  p.  3677). 

In  January.   1004,  he,  in  eon  "^ 

one  of  the  others  named  in  the 
(the  other  having  fled  the  jQriadicCiii)f ^ 
tried  in  the  circuit  court  of  ths  XjM 
States  for  the  southern  district  of  Ni«  Tfl* 
upon  the  indictment  charging  thM  ^ 
conspiracy.  He  waa  oonvieted  ui  i** 
tenced  to  imprisonment  in  the  slili  prii* 
at  Sing  Sing,  New  York,  for  two  yoA 

He  appealed  to  the  eirrait  eout  rf  W 
peals  for  the  second  eirenit,  wtav  til  i** 
viction  was  affirmed,  and  therMftart*^ 
plication  was  made  ,  his  trrhsM  ti  ^ 
court  for  certiorari  to  review  ths 
of  conviction,  whibh  appUefttioa  w 
in  Januaiy,  1906. 
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AStet  Mi  trial  and  conviction,  and  p^nd- 
g  ft  review  of  tlie  judgment^  the  respotid* 
tt  had  been  enlarged  on  bail^  and  after  the 
i4gin^nt  waa  afiiimed  in  the  eiTCuit  ciourt 
'  uppe&ls  and  a  ceTtiorar!  from  this  court 
id  been  denied,  be  was^  on  the  10th  of 
umafj,  1@06,  duly  called  in  the  circuit 
Pint  to  eubtnit  himself  to  sentence,  but  did 
it  ft|ppe&r^  and  hm  default  yf^s  entered > 
A  few  oays  subaequeiitly  be  waa  fonnd 
i  the  Dominion  of  Canada.  This  govern- 
^t  then  instituted  extradition  proceedings 
I  Montreal  to  procure  his  rendition  upon 
ke  judgment  of  conviction  of  conspiracy 
^  defraud  the  United  StateB,  and  claimed 

was  an  extraditable  crime  under  the 
(iirth  iubdi vision  of  article  1  of  the  treaty 
"  "ejttradition  convention"  of  18S9,  be- 
reen  the  United  States  and  Great  Britain. 
S5  Stat  at  L.  laOri.]  That  aybdiviaion 
sads  aa  follows: 

"4*  Fraud  by  bailee,  banker,  agent,  factor, 
natee»  or  director  or  member  or  officer  of 
ly  company  made  crimioal  by  the  laws  of 
itb  countries/' 

The  respondent  was  held  for  extradition 
f  the  Canadian  'commiasioner,  but,  on  writ 
'  habeas  corpua,  the  court  of  XCing's  bench 
sld  tbai  the  conspiracy  to  defraud  the 
aited  States^  as  set  forth  in  the  indictment 
pon  which  respondent  waa  convicted,  wai 
□t  Biicb  a  fraud  aa  was  provided  for  in 
le  auhdjviaion  of  the  article  of  the  treaty 
bvre  referred  to.  Esctraditiou  wai  there- 
ore  refnaed. 

Thereupon  the  United  States  secured  the 
arrest  of  the  respondent  on  another  com- 
iliint,  charging  him  with  the  oJT^ses  for 
'iiich  he  had  been  indict(?d  under  |  5444  of 
ie  Hevised  Statutes,  and  for  which  be  had 
letken  tried  in  New  York.  The  Canadian 
WQwiiaaioner  held  the  respondent  upon  that 
''3ns plaint,  and  ordered  his  extradition,  and, 
ipon  ft  writ  of  habeas  corpus^  the  court  of 
^f*!  bench  affirmed  that  order;  and  the 
^pondent  was  then  surrendered  to  the 
'^oper  agent  of  the  United  States,  who  at 
^^  took  him  to  the  state  of  New  York,  and, 
ftTing  arri^-ed  within  the  souths m  district 
'  that  stat^,  the  marshal  of  that  district, 
''^'Ceeding  under  the  warr:int  for  imprison- 
sent  issued  by  the  circuit  poiirt  upon  the 
■Eviction  of  the  respondent  on  the  conspir- 
=7  indictment*  took  possession  of  him  and 
^liTtred  him  into  the  custody  of  the  warden 
f  Sing  Sing  prison-  there  to  be  impriaoned 
'r  tvro  years  according  to  the  sentence  im- 
'^ed  upon  him  under  the  conviction  as  stat- 
ic 

The  respondent   then   obtained   this   writ 
Wa  a  petition  setting  forth  the  above  facts ^ 
id  claimed  that  his  imprisonment  was  in 
Jlation  of  the  3d  and  7th  articles  of  the  | 
IB  V.  B. 


extradition  tr«tty  betweedi  the  United  Bt&t«t 
and  Great  Britain.  26  Stat,  at  L,  1508; 
The  warden  of  tbs  prison  made  retwm  Au- 
gust 7,  1908,  that  he  held  the  respondeiii 
by  virtue  of  the  final  judgment  of  the  cir- 
circuit  court  of  the  United  Statea  for  the 
southern  district  of  New  York;  rendered  oo 
the  Dth  of  March,  1904,  as  above  aet  fortlu 

Mr,  W.  Wickham  Smith  argued  the  cause, 
andf  with  Solicitor  General  Hoyt,  gled  m 
brief  for  appellant: 

The  necessity  and  propriety  of  adhering 
to  the  plain  language  of  treaties  baa  been 
fully  recognised  by  this  court. 

The  Amiable  Isabella,  6  Wheat.  I,  Tl,  S 
L.  ed.  191 ;  Society  for  Propagation  of  the 
Gospel  v.  New  Haven,  S  Wheat.  404,  490» 
5  L.  &d.  662,  mS]  Tucker  v.  Alexandroff,  183 
U.  8.  424,  436,  46  L.  ed.  264,  270»  22  Sup. 
CL  Rep.  105. 

The  intention  of  the  partiei  to  a  treaijr 
must  be  ascertained  by  an  examinatioti  <>f 
the  entire  instrument. 

United  States  v.  Texas,  162  U.  S,  h  40  L. 
ed,  867,  16  Sup.  Ct.  Rep.  725. 

The  same  principle  hat  been  repeatedly 
applied  by  this  court  to  statutes. 

Silver  v,  Ladd,  7  Wall.  219,  227,  19  L.  ed, 
138-  141;  Walla  Walla  v.  Walla  Walla 
Water  Co.  172  U.  a  1,  22,  43  L.  ed.  341,  350, 
19  Sup.  Ct.  Rep.  77  J  Missouri,  K.  &  T.  R, 
Co.  V.  Haber,  169  U.  S.  613,  635,  42  L.  ed, 
§78,  885,  18  Sup.  Ct.  Rep,  4S8. 

Where  the  provisions  of  two  acts  are  so 
unlike  each  other  that  the  comparison  ex- 
hibits omly  a  contrast,  inatead  of  saying  that 
their  opposing  regulations  were  deaigtied  to 
be  similar  J  it  would  seem  much  more  rea- 
sonable to  eay  that  the  one  act  e^hihitfl  a 
legislative  mind  materially  variant  In  the 
particulars  where  the  difference  exiats.  from 
what  18  exhibited  by  the  other. 

Pennington  v.  Coxe,  2  Cranch,  S3.  5©,  2 
L.  ed.  109,  207. 

Mr.  Terence  J.  McManns  argued  the  cause, 
and,  with  Mr.  W.  M,  K.  Olcott,  filed  a  brief 
for  appellee: 

Almost  all  of  the  important  nuthoritiea 
on  the  law  of  nations  have  held  that,  with- 
out a  treaty  stipulation,  one  government 
is  not  under  any  obligation  to  surrender  a 
fugitive  from  justice  to  another  goverTiment 
for  trial. 

2  Foelix's  Droit  International  Priv^,  f 
608;  Twisa,  Nations  in  Ttm**  of  Peace,  1884 
ed.  ^  238?  1  Phillimore,  International  Law, 
3d  ed.  517;  Creasy  International  Law,  202; 
Lewis,  Foreign  Jur.  37;  Pom,  International 
Law,  Woolsey's  1S80  ed.  236  j  Lawrence's 
Wheaton,  International  Law,  1863.  233;  Mr. 
Rush,  Sec.  of  State,  to  Mr.  Hyde  de  Neuville, 
Apr.  9,  1817,  M.  S.  notes  to  2  For.  Leg.  218; 
Mr.  Webiter,  See.  of  State,  to  Mr.  d'Argaiic, 
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June  2J,  1842.  6  Webster's  Works,  399-405; 
United  States  v.  Rauscher,  119  U.  S.  407,  30 
L.  cd.  425,  7  Sup.  Ct.  Rep.  234. 

When  treaty  stipulations  have  been  en- 
tered into,  the  same  writers  and  many 
others  of  equal  authority  hold  that  when  a 
fuffitive  has  been  surrendered  to  the  de- 
manding government,  he  shall  be  tried  only 
for  the  specific  offense  for  which  his  surren- 
der was  granted;  and  that,  in  the  event  of 
his  not  being  tried  for  that  offense,  or  hav- 
ing been  tried  and  acquitted  thereon,  he  is 
entitled  to  a  reasonable  time  to  leave  thu 
country  before  being  arrested  upon  any  othiT 
charge  of  crime  alleged  to  have  been  com- 
mitted prior  to  his  extradition. 

1  Moore,  Extradition,  p.  265;  Billot, 
Traits  de  I'Extradition,  308;  Field's  Inter- 
national Code,  S  237;  Wharton,  Confl.  S 
846. 

In  the  United  States  this  doctrine  has  now 
acquired  the  dignity  of  well-settled  law. 

United  States  v.  Rauscher,  supra;  Cos- 
grove  V.  Winney,  174  U.  S.  64,  43  L.  ed. 
897,  10  Sup.  Ct.  Rep.  598;  Ex  parte  Coy, 
32  Fed.  911;  People  ex  rel.  Young  v.  Stout, 
81  Hun,  336,  30  N.  Y.  Supp.  898;  Re  Reinitz, 
4  L.R.A.  236,  39  Fed.  204. 

The  decision  is  also  in  line  with  the  views 
which  have  ootained  in  the  Department  of 
State. 

4  Moore's  Inter.  Law  Dig.  pp.  314-316. 

The  implied  repeal  of  a  Federal  statute  by 
a  subsequent  treaty  provision  is  not  to  bo 
favored. 

Ware  v.  Hyltoii,  3  Dall.  199,  1  L.  ed.  568; 
Hauenstein  v.  Lynham.  100  U.  S.  483,  25 
L.  ed.  028;  United  States  v.  Lee  Yen  Tai, 
185  U.  S.  213,  222,  46  L.  ed.  878,  883,  22 
Sup.  Ct.  Rep.  620;  Whitney  v.  Robertson. 
124  U.  S.  191-194.  31  L.  ed.  387,  388,  8  Sup. 
Ct.  Rep.  450;  United  States  v.  Wong  Kim 
Ark,  160  U.  S.  649,  42  L.  ed.  890,  18  Sup. 
Ct.  Rep.  456. 

Mr.  Justice  Peckham,  after  making  the 
foregoing  statement,  delivered  the  opinion  of 
the  court: 

It  does  not  appear  that  any  movement  has 
been  made  or  notice  given  by  this  go^'em- 
ment  to  try  the  respondent  on  the  indict- 
ment for  the  crime  for  which  he  has  been 
extradited,  but  his  imprisonment  in  Sing 
Sing  prison  is  upon  a  conviction  of  a  crime 
for  which  the  Canadian  court  had  refused 
to  extradite  him,  and  is  entirely  different 
from  the  one  for  which  he  was  extradited. 
In  other  words,  he  has  been  extradited  for 
one  offense  and  is  now  imprisoned  for  an- 
other, which  the  Canadian  court  held  was 
not,  within  the  treaty,  an  extraditable  of- 
fense. 

Whether  the  crime  came  within  the  pro- 
vision of  the  treaty  was  a  matter  for  the 
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decision  of  the  Domiiiioii  aathoritiM^  nl 
such  decision  was  final  by  the  exprai  tcm 
of  the  treaty  itself.  Article  2,  Gamitki 
of  July  12,  1889,  26  SUL  at  L.  1508;  Uiiiri 
SUtes  Treaties  in  Foree  April  28,  UH 
pages  350,  351. 

We  can  readily  oonoeiTe  that  if  thi  Di- 
minion  authorities,  after  the  court  of  Ki|^ 
bench  had  decided  that  the  erimc  of  vikk 
respondent  had  been  convicted,  ui  f* 
which  extradition  had  been  asked,  «M  Mk 
extraditable,  and  the  request  for  ednfr 
tion  had,  therefore,  been  refused,  hid  hm 
informed  on  the  subsequent  proceeding  k 
extradition  on  the  other  indictment  tkt  it 
was  not  the  intention  of  this  gotein—t  fei 
try  respondent  on  that  indictment  M  tkit, 
having  secured  his  extradition  m  tkt 
charge,  it  was  the  intention  *of  this  gORn*Itt 
ment  to  imprison  him  on  the  jn^fBO^  *' 
conviction,  they  would  have  said  tkst  mA 
imprisonment  would  not  be  aocordisf  to  tki 
terms  of  the  treaty,  and  they  would  hsvtR- 
fused  to  direct  his  extradition  for  tte  per- 
pose  stated. 

Although  the  surrender  has  been  matk.  it 
Is  still  our  duty  to  determine  the  IcsUitjrif 
the  succeeding  imprisonment,  which  kfak 
upon  the  treaty  between  this  guiumtf 
and  Great  Britain^  known  as  the  Aittsrtv 
treaty  of  1842  (8  SUt.  at  L.  572-57Ciit 
10),  and  the  subsequent  one,  called  s  M* 
vention,  concluded  in  1889,  and  sbon  R* 
ferred  to. 

The  treaty  of  1842  had  no  espna  VaJ/»r 
tion  of  the  right  of  the  demanding  m*^ 
to  try  a  person  only  for  the  erims  for  vUA  { 
he  was  extradited,  and  yet  this  eont  W 
that  there  was  such  a  limitation,  ui  tW 
it  was  to  be  found  in  the  ''manifMk  HV* 
and  object  of  the  treaty  itself;"  thrtthw 
is  "no  reason  to  doubt  that  the  fair  pvf"* 
of  the  treaty  is  that  the  perwrn  shalllt*- 
livered  up  to  be  tried  for  that  offcma  tf' 
for  no  other."  United  States  v.  lUmte 
119  U.  S.  407,  422,  423,  90  L.  cd.  4tt  ^ 
7  Sup.  Ct.  Rep.  234.      . 

Ag^in,  at  the  time  of  the  dwirinn  if  ^ 
Rauscher  Case  there  were  In  oJilaM  V 
5272  and  5275,  Rev.  SUt.  (U.  8.  Od^M* 
1901,  pp.  3596,  3596),  both  of  «MA  ■[! 
cited  and  commented  upon  la  thit  M*| 
in  the  course  of  the  opinion  of  Mr.  Mi* 
Miller,  at  page  423,  L.  ed.  pi«i  M  ^ 
Ct.  Rep.  page  243.  he  said: 

"The  obvious  meaning  of  that  tos  ^ 
utes,  which  have  refereaee  to  all  trati*^ 
extradition  made  by  the  Unilid  SlitA  ■ 
that  the  party  shall  not  bo  doHfWii  W^ 
this  government  to  be  tried  lor  MJifkff  "^ 
fense  than  that  charged  ta  ^_^^fll^ 
proceedings;  and  that,  whan  hi«l|^*^ 
this  country  upon  i     lUnr  I''''''^|[ 
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I   ihAlt  not  be  arrested  or  tried  for  any  other 

ttStase  titan  tltat  wHh  whtcb  he  was  chaffed 

in  those  proceedings,  until  he  aha  11  have  had 

£  reaaonahle  time  to  return  unmoleated  to 

the  country    from   whieh   he   was   brought. 

This   is   undoubtedly   a   congressional   cjoh- 

at  ruction  of  the  purpose  and  meaning  of  ex* 

Jtradltion  treaties,  •such  aa  the  one 'we  have 

under  eotisideration,  and,  whether  it  fa  or 

Hot,  it  ia  eoneluaive  upon  the  judiciary  of 

^the   right   conferred  upon   persona  brought 

Irom  a  foreign  countiy  into  this  under  eueh 

(proceed  inga. 

**'rhat  right,  aa  we  understand  it,  is  that 
Jie  ahall  be  tried  only  for  the  offeuse  witb 
which  he  ia  charged  in  the  extradition  pro- 
ceedings and  for  which  he  was  delivered  up, 
and  that  if  not  tried  for  that,  or  aftrr  trial 
and  aet|uittal,  he  shall  have  a  reasonable 
time  to  leave  the  country  before  he  ia  arreat- 
ad  upon  the  charge  of  any  other  crime  com* 
mitted  previous  to  his  extradition." 

Mr.  Justice  Gray,  page  433^  L.  ed.  page 
433,  Sup.  Ct.  Rep.  page  248,  in  his  concur- 
ring opinion,  places  that  concurrence  upon 
the  E^tngle  ground  that  these  sections  clearly 
manifest  the  will  of  the  political  depart* 
ment  of  the  government  in  the  form  of  an 
©tpreaa  law  that  the  person  should  be  tried 
only  for  the  crime  charged  in  the  warrant 
of  extradition^  and  he  should  be  allowed  a 
r^asunable  time  to  depart  out  of  the  United 
States  before  he  could  be  arretted  or  de* 
tained  for  any  other  ofl'etise.  Both  ground."? 
were  concurred  in  by  a  majority  of  the 
whole  court. 

If  the  question  now  before  us  had  arisen 
under  the  treaty  of  1842  and  the  sections  of 
the  Revised  Statutes  above  meotioned,  we 
think  the  proper  construction  of  the  treaty 
and  the  sections  would  have  applied  to  the 
fact^  of  this  case  and  rendered  the  iinprison- 
metit  of  the  respondent  iUegal.  The  mani- 
fest scope  and  object  of  the  treaty  itself, 
even  without  those  Bcctioua  of  the  Revised 
Statutes,  would  limit  the  jmprisonnient  as 
well  as  the  trial  to  the  cririn  for  wliich  ex- 
tradition bad  been  deniandciil  and  granted. 

It  ia  true  that  the  10th  articlL'  of  the 
treaty  eontainod  no  specific  provision  for  de- 
livering up  a  convicted  criruinal,  but,  if 
otherwise  delivered,  he  could  nut  have  been 
punished  upon  a  former  conviction  for  an- 
other and  different  ofTenBe. 

The  claim  ia  now  made  on  the  part  of  the 
government  that  ^Hhe  manifi^st  scope  and 
object  orf  the  treaty*-  of  1842  are  altered  and 
enlarged  by  the  treaty  or  inmvf  m  ion  of  July 
12,  1889,  *The  2d,  3d,  Bth,  ami  7th  articles 
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of  that  convention  are  aet  forth  in  the  mar- 
gln,t 

it  will  be  perceived  that  the  second  article 
provides  that  no  person  surrendered  shall  be 
triable  or  tried,  or  be  punished,  for  any  po- 
litical crime  or  offense,  while  article  three 
provides  that  no  person  surrendered  shall  be 
triable  or  be  tried  (leaving  out  the  words 
"or  be  punished'')  for  any  crime  or  oiTense 
committed  prior  to  the  extradition,  other 
than  the  offenae  for  *which  he  was  surren-[3201 
dered,  until  be  aball  have  had  an  opportu 


tArticle  11. 

A  fugitive  criminal  shall  not  be  surren* 
dered  if  the  offense  in  respect  of  which  bia 
aur render  is  demanded  be  one  of  a  political 
character,  or  if  he  proves  that  the  requisi- 
tion  for  his  surrender  has  in  fact  been  made 
with  a  view  to  try  or  punish  him  for  an  of* 
fense  of  a  political  character. 

No  person  eurrendered  by  either  of  the 
high  contracting  parties  to  the  other  shall 
be  triable  or  tried^  or  b©  punished  for  any 
political  crime  or  offense,  or  for  any  act 
connected  therewith,  committed  previously 
to  hia  extradition. 

If  any  question  shall  arise  as  to  whether 
a  case  eoznes  within  the  provisions  of  this 
article,  the  decision  of  the  authorities  of  the 
government  in  whose  jurisdiction  the  fugi- 
tive shall  be  at  the  time  shall  be  linaL 

Article  m* 

No  person  aurrendered  by  or  to  either  of 
the  high  contracting  parties  aball  be  triable 
or  be  tried  for  any  crime  or  offense,  com- 
mitted prior  to  bis  extradition,  other  than 
the  offense  for  which  he  was  surrendered, 
until  he  shall  have  had  an  opportunity  of 
returning  to  the  country  from  which  he 
was  surrendered. 

Artick  YL 

The  extradition  of  fugitives  under  the 
provisions  of  this  convention  and  of  the 
said  lOth  article  shall  be  carried  out  in  the 
United  States  and  in  Her  Majesty's  domin- 
ions, respectively,  in  conformity'  with  the 
laws  regulating  extradition  for  the  time 
being  in  force  in  the  surrendering  states. 

Article  VIL 

The  provisions  of  the  said  lOth  article 
and  of  this  convention  shall  app!y  to  per* 
iiona  convicted  of  the  crimes  therein  res  pec- 
lively  named  and  specified,  whose  sentence 
therefor  shall  not  have  been  executed. 

In  case  of  a  fugitive  criminal  alleged  to 
liiivo  been  convicted  of  the  crime  for  which 
liiH  surrender  i*  asked,  a  copy  of  the  record 
of  the  conviction  and  of  the  aentence  of  the 
cuurt  before  which  such  conviction  took 
place,  duly  authenticated,  shall  be  produced, 
together  with  the  evidence  proving  that  the 
prisoner  is  the  person  to  whom  such  sen* 
leiice  reicra. 
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nity  for  returning  to  the  conntry  from  which 
he  was  surrendered.  H«:noe  it  is  urged  that, 
as  punshment  for  another  offense  of  whieh 
the  person  had  been  convicted  is  not  in  so 
many  words  expressly  prohibited  in  and  by 
article  3,  a  requisition  may  be  obtained  for 
one  crime  under  that  article,  and,  when  pos- 
session of  the  person  is  thus  obtained,  he 
may  be  punished  for  another  and  totally 
different  crime  of  which  he  had  been  con- 
victed before  extradition. 

We  do  not  concur  in  this  view.  Although 
if  the  words  *'or  be  punished"  were  con- 
tained in  the  3d  article  the  question  in  this 
case  could  not,  of  course,  arise,  yet  we  are 
satisfied  that  the  whole  treaty,  taken  in  con- 
nection with  that  of  1842,  fairly  construed, 
does  not  permit  of  the  imprisonment  of  an 
extradited  person  under  the  facts  in  this 
case. 

The  mere  failure  to  use  these  words  in 
the  3d  article  does  not  so  far  change  and 
alter  '*the  manifest  scope  and  object"  of 
the  two  treaties  as  to  render  this  imprison- 
ment legal.  The  general  scope  of  the  two 
treaties  makes  manifest  an  intention  to  pre- 
vent a  state  from  obtaining  jurisdiction  of 
an  individual  whozft*  extradition  is  sought  on 
one  jrround  and  for  one  expressed  purpose, 
and  then,  having  obtained  possession  of  his 
person,  to  use  it  for  another  and  different 
purpose.  Why  the  words  were  left  out  in 
the  3d  article  of  the  convention  of  1889, 
wlien  their  insertion  would  have  placed  the 
subject  entirely  at  rest,  may  perhaps  be  a 
matter  of  some  possible  surprise,  yet  their 
absence  cannot  so  far  alter  the  otherwise 
plain  meaning  of  the  two  treaties  as  to  give 
them  a  totally  different  construction. 

In  addition  to  the  provisions  of  the  treaty 
of  1880  we  find  still  in  existence  the  al- 
ready-mentioned sections  of  the  Revised 
Statutes,  which  prohibit  a  person's  arrest  or 
trial  for  any  other  offense  than  that  with 
which  he  was  charged  in  the  extradition  pro- 
ceedings, until  he  shall  have  had  a  reason- 
able time  to  return  unmolested  from  the 
country  to  which  he  was  brought. 

It  is  argued,  however,  that  the  sections  in 
[821]  question  have  *been  repealed  by  implication 
by  the  treaty  or  convention  of  1889,  and 
that  the  respondent,  therefore,  cannot  ob- 
tain any  benefit  from  them.  We  see  no  fair 
or  reasonable  ground  upon  which  to  base  the 
claim  of  repeal.  Repeals  by  implication  are 
never  favored,  and  a  later  treaty  will  not  be 
regarded  as  repealing  an  earlier  statute  by 
implication  unless  the  two  are  absolutely 
incompatible  and  the  statute  cannot  be  en- 
forced without  antagonizing  the  treaty. 
United  States  v.  Lee  Yen  Tai,  186  U.  S.  213, 
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46  L.  ed.  878,  22  Sap.  Ct  Bep.  029.  If  bott 
can  exist  the  repeal  by  implication  win  Mt 
be  adjudged.  These  aectioiia  are  aot  ii- 
compatible  with  the  treaty  or  in  aoy  mj  h- 
consistent  therewith.  We  find  notiusi  ii 
the  treaty  which  pnmdes  that  a  poM 
shall  be  surrendered  for  one  offense  aadfki 
that  he  may  be  punished  for  another,  ack 
as  is  the  case  here.  The  moat  that  cu  ki 
asserted  is  that  an  inference  to  «»^  dM 
perhaps  might  be  drawn  from  tlie  akmm 
in  article  3  of  poaitiTe  language  preratiiy 
such  punishment.  But  that  sUgU  airi 
doubtful  inference,  resting  on  such  u  ii- 
sufficient  foundation,  is  i^dequate  to  oi» 
come  the  positive  proriaiona  of  the  itiMi 
and  the  otherwise  general  Mopa  d  both 
treaties,  which  are  inconaiatoit  witi  tb 
existence  of  such  right. 

It  is  urged  that  the  oonatraetion  taaM 
ed  for  by  the  respondent  ia  exceed!^  tNk- 
nieal  and  tends  to  the  escape  of  oimiBiliM 
refined  subtleties  of  ttatutozy  eonstndii^ 
and  should  not,  therefore,  be  adopted.  WUb 
the  escape  of  criminals  is;,  of  want,  to  It 
very  greatly  deprecated,  it  is  still  MOit  ]» 
portant  that  a  treaty  of  this  nature  betma 
sovereignties  should  be  construed  in  aeeori- 
ance  with  the  highest  good  faith,  sid  IW 
it  should  not  be  sought,  by  donbtfnl  ut 
struction  of  some  of  its  provisions,  tooMiii 
the  extradition  of  a  person  for  oat  offMi 
and  then  punish  him  for  another  snd  tf* 
f erent  offense.  Especially  should  this  bt  thi 
case  where  the  government  surrcnderisg  thi 
person  has  refused  to  make  the  nmtit 
for  the  other  offense,  on  the  grousd  tW 
such  offense  was  not  one  covered  bj  tbi 
treaty. 

Our  attention  has  been  directed  to  i 
other  treaties  'between  this  ( 
other  nations,  where  provision  is 
made  in  regard  to  punishment.  Tbiy  ft** 
quently  provide  that  no  person  shall  bt  tfi* 
able  or  tried  "or  be  punished"  for  9MJ  flA* 
offense  than  that  for  which  he  was  ddi***' 
up  until  he  has  had  an  opportunity  ef  ^ 
turning  to  the  country  from  which  hi  ^ 
surrendered.  But  because  in  some  rf  Ai 
treaties  the  words  "or  be  punished"  sn  10* 
tained  we  are  not  required  to  hold  thil  k 
the  case  before  us  the  absence  of  thonii>'* 
permits  such  punishment,  when  thift  i** 
struction  is,  as  we  have  said*  eoatnij^ 
the  manifest  meaning  of  the  wholi  trafi 
and  also  Tiolates  the  stntates  sboft  ^ 
The  order  of  the  Circuit  Conrt  is  tJbmd. 

Mr.  Justice  Moody  did  not  sit  ia  thi  ■« 
and  took  no  part  ia  its  dceisioB. 
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CLARENCE  P.  HUNT,  Appt., 

V. 

TSmw  YORE  COTTON  EXCHANGE, 
(See  B.  C.  Reporter'a  ed.  322^339,) 

arts — ^juriidicUonal  amoimt. 

1.  Tbe  jtunsdictional  amount  involved 
i  mit  brought  by  the  New  York  Cotton 
Eciaiige  to  enjoin  the  defendant  from  re- 
iTinf  and  uiing  quotations  of  a  ales  on 
ch  exchiinge  until  he  shall  bave  acquired 
«  right  to  receive  tbem  from  the  excnange, 
,  with  ita  consent  and  approval,  from  one 

the  telegraph  companies  authorized  to 
itribute  theui,  h  to  lj©  measured  by  the 
Jue  to  the  exchange  of  the  right  to  con- 
3l  the  quotations^  and  not  by  the  rate 
a  by  the  defendant  under  hii  contract 
th  the  telegraph  company  fumbhimg  him 
th  Buch  quotations. 

Idence  —  snificiency  —  juitadictiona] 
unaunt. 

2.  The  effect  of  testimony  in  a  suit  by 
i  New  York  Cotton  Exchange  to  enjoin 
s  defendant  from  receiving  and  uaing  quo- 
pioDS  of  aalee  on  atich  exchange,  that  the 
Iise  of  the  right  to  control  these  quota- 
lEiB  LB  much  greater  than  $2,000,  is  not 
paired  by  evidence  that  the  value  of  quo- 
'ion 9  of  aales  varies  with  the  volume  of 
liiteas. 

arts  —  enjoinizig    proceedinp    in    ttate 

3.  Enjoining,  at  the  suit  of  the  New 
rk  Cotton  Exchange,  the  receipt  and  use 

the  defendant  of  quotations  of  sales  on 
!b  exchange,  is  not  forbidden  to  a  Fed* 
1  circuit  court  by  U.  S.  Rev.  Stat.  §  720, 
S,  Comp.  Stat.  ItOl^  p.  581,  aa  enjoining 
<*edinga  in  a  state  court,  because  an  in- 
Lction  haa  been  granted  by  a  state  court 
&  pending  suit  between  defendant  and  a 
Egiiph  company,  restraining  the  latter 
El  refusing  to  furnish  him  with  such  quo- 
iooa. 

[No.  314.] 

emitted  March  4,  1907,    Decided  April  S, 
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PPEAL  from  the  Circuit  Court  of  the 
L'nited  States  for  the  Western  District 
[Tennessee  to  review  a  decree  enjoining  de- 
dant  from  receiving  and  using  quotations 
sale*  made  upon  the  New  York  Cotton 
■flange.     Affirmed. 


See  lame  case  beIow>  <m  motion  for  pf«> 
Ijminafy  injunetion,  144  Fed,  511, 

Statement  by  Mr,  Justice  MeKenju; 

This  is  a  bill  in  equil^  brought  by  the  New 
York  Cotton  Exchange,  a  New  York  corpo- 
ration, againat  appellant^  a  eitizjin  of  Ten- 
nessee, in  the  circuit  nourt  of  the  United 
States  for  the  western  district  of  Tenneseeei, 
to  enjoin  him  from  receiving  and  using  the 
quotations  of  sales  made  upon  the  exchange* 
The  case  is  here  on  quest iona  of  jurisdiction, 
and  only  a  synopsis  of  the  principal  faeti 
alleged  is  necessary. 

The  exchange  is  a  private  corporation  un- 
der the  laws  of  New  York,  with  450  mem- 
bers, and  owns  in  the  city  of  New  York  * 
building  for  the  use  of  its  members,  and  eon* 
ducts  therein,  on  every  busineas  day,  cotton 
sales  for  present  and  future  delivery,  the 
transfers  aggregating  many  million  bales 
of  cotton  annually.  The  purchases  and  ealea 
for  future  delivery  are  permitted  to  be  made 
and  are  made  only  during  market  hours  and 
by  open  vivn  uocfl  biddings  and  the  knowledge 
of  the  pricea  thua  made  has  become  a  species 
of  property  of  such  value  that  telegraph 
companies  p<^y  large  sums  of  money  to  the 
exchange  for  the  privilege  of  receiving  in- 
stantaneously the  quotations,  and  distribut- 
ing the  same  to  customers  and  many  per- 
sona in  the  United  States  who  are  engaged 
in  the  cotton  commission  busineBs.  Such 
persons  are  willing  to  pay  and  du  pay  the 
telegraph  companies  therefor^  and  the  ex- 
chfl-tige  realizes  from  the  distriHution  of  the 
quotations  through  the  telegraph  companies 
large  aumt  of  money  annually.  The  quota- 
tions are  such  peculiar  kind  of  property  that 
their  value  depends  upon  the  power  of  the 
exchange  to  confine  the  transmission  and  dia- 
tribution  thereof  to  such  telegraph  compa- 
nies and  their  distributing  ageneiea  as  will 
contract  therefor  with  the  exchange,  and 
thatj  if  any  person  or  corporation  is  permit- 
ted to  promptly  acquire  the  quotations  aur* 
reptitiously  or  *by  theft,  or  without  paying{3M| 
the  exchange  therefor,  such  person  or  corpo- 
ration can  promptly  give  the  same  to  numer- 
ous other  persons,  and  the  telegraph  com- 
panies contracting  with  the  exchange  would 
thus  be  put  at  a  disadvantage  in  competi* 


'OTE. — On  the  jurisdiction  of  Federal 
rts  as  affected  by  the  amount  in  dis- 
e— see  notes  to  Rich  v.  Bray,  2  L.R.A. 
;  Auer  v.  Lombard,  10  C.  C.  A.  75;  and 
inent-vStribling  Shoe  Co.  v.  Roper,  3G  C. 
i.  459. 

8  to  conflict  of  jurisdiction  between  Fed- 
and  state  courts — see  notes  to  Louis - 
e  Trust  Co.  V.  Cincinnati.  22  C.  C.  A. 
•  and  J.  I.  Case  Plow  Works  v.  Finks, 
C.  C.  A.   50. 

^  enjoining  proceedings  in  Federal  courts 
>  U.  S. 


— see  note  to  Copeland  v.  Bruning,  63  C.  C. 
A.  437. 

On  pendency  of  action  in  state  or  Fed- 
eral court  as  ground  for  abatement  of  ac- 
tion in  other — see  notes  to  Bunker  Hill  So 
S.  Min.  &  Concentrating  Co.  v.  Shoshone 
Min.  Co.  47  C.  C.  A.  205,  and  Bamsdall  ▼. 
Walteraeyer,  73  C.  C.  A.  621. 

As  to  the  exercise  by  courts  of  powers 
which  bring  them  into  collision — see  notes 
to  Carson  v.  Dunham,  3  L.R.A.  203,  and 
TeiTt  V.  Sternberg,  5  L.R.A.  221. 
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tion  with  such  persons  so  obtaining  the  qoo- 
tations  without  pay  for  them,  and  would 
thereby  be  deterred  from  continuing  to  pay 
the  exchange  the  prices  provided  in  the  con- 
tracts with  the  telegraph  companies.  Tlie 
manner  of  collecting  and  distributing  the 
quotations  is  detailed,  and  yearly  the  eoet 
to  the  exchange,  it  is  alleged,  is  $4,600. 
Prior  to  1893  the  exchange  permitted  the 
telegraph  companies  to  gather  the  quota- 
tions through  their  own  employees  upon  the 
floor  of  the  exchange  building,  and  to  dis- 
tribute them  without  any  effective  restric- 
tions upon  the  persons  entitled  thereto,  with 
the  result  that  many  persons  used  the  same 
in  conducting  so-callcKd  "bucket  shops,"  by 
reason  thereof  the  bucket-shop  evil  assumed 
such  large  proportions  and  became  so  se- 
rious as  to  materially  affect  the  legitimate 
transactions  upon  the  floor  of  the  exchange, 
and  its  members  were  deprived  of  many 
customers.  The  exchange  therefore  found  it 
necessary  to  terminate  such  right  or  license 
of  the  telegraph  companies,  and  to  that  end 
made  contracts  with  them.  The  contracts 
are  attached  to  the  bill.  It  is  enough  to  say 
of  them  that  under  them  the  companies  re- 
ceive the  quotations  under  the  condition  not 
to  furnish  them  U;  any  persons,  firms,  or  cor- 
porations who,  or  which,  may  be  directly  or 
indirectly  engaged  in  the  promotion  or  main- 
tenance of  bucket  shops  or  other  places 
where  such  continuous  quotations  are  used 
as  a  basis  for  bets  or  other  illegal  contracts 
based  upon  fluctuations  of  the  prices  of  cot- 
ton dealt  in  on  the  exchange.  Nor  shall  the 
companies  directly  or  indirectly  furnish  the 
quotations  to  any  person,  firm,  or  corpora- 
tion, whether  members  of  the  exchange  or 
not,  until  such  person,  firm,  or  corporation 
shall  have  submitted  an  application  in  writ- 
ing to  the  exchange  in  such  form  as  it  shall 
provide,  and  until  it  lias  approved  of  the  ap- 
plication. The  exchange  has  power  to  re- 
voke its  approval.  In  such  event  the  eom- 
|[825]panie9  shall  cease  *to  furnish  the  quotations, 
and,  if  they  have  installed  tickers  or  wires  in 
the  office  or  place  of  business  of  such  person, 
firm,  or  corporation,  they  shall  immediately 
remove  the  same.  This,  however,  they  are  not 
required  to  do,  "or  to  discontinue  service 
furnished  by  any  other  means,  which  are 
under  restraint  by  injunctions  of  the  courts 
during  the  pendency  of  the  injunction."  In 
case  of  an  application  once  approved  and 
afterwards  disapproved  by  the  exchange  and 
a  suit  be  commenced  against  the  companies 
on  account  of  the  discontinuance  of  the  quo- 
tations, the  exchange  shall  defend  such  suits 
at  its  expense  and  pay  all  fines,  penalties, 
etc..  to  which  the  companies  may  be  subject. 
In  cases  where  an  application  has  not  been 
approved  by  the  exchange,  suits  against  the 
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companies  for  refusal  to  furnish  the  (poli- 
tions  shall  be  defended  st  the  CKpensefllthi 
companies,  which  shall  use  diligoit  cMi 
to  secure  the  removal  of  injuBctiooi  K 
the  suit  shmN  be  brought  sgainit  tk  a- 
change  it  shall  defend  at  its  Ofwn  eosL  ?« 
the  purpose  of  protecting  the  camfuSm 
against  the  use  of  quotations  origiBitiiv 
on  the  exchange  by  parties  not  estitMli 
them  the  eoniLpaiiies  saay  proscente  nita  li 
their  own  Mune  or  tliat  of  the  ezdH^ti 
prevent  or  stop  such  competitive  nsa 

The  Western  Union  Telegraph  CmfUf 
has  to  pay  the  exchange  for  the  qnotetiM 
$13,584  per  annum  in  equal  instalmatitf 
$1,132  at  the  dose  of  each  month.  Hi 
form  of  the  application  is  attached  to  tb 
contract. 

It  is  alleged  that  all  persons  rcedriiythi 
quotations  have  mads  applieatioDS  ta  tb 
form  set  out»  except  in  a  few  ii 
where  persons  who  were  rcoeiving 
from  the  companies  prior  to  the  tSMeMm  rf 
the  contracts  have,  since  the  ezeentim  tkst* 
of,  secured  temporary  injunctions  (tka- 
change  not  being  a  partj  to  the  sniti)  !»«- 
join  the  companies  from  withholdfan  * 
withdrawing  the  quotations,  on  the  gnai 
that  such  persons  wars  not  rsqnired  t»  lip 
such  applications  or  Mcors  tin  appnml  rf 
the  exchange. 

The  defendant,  Clarence  P.  Hvt  (Sffri- 
lant),  has  not  made  application  to  dtetf 
the  companies  or  the  ezchanfa^  Mr  "In  tW 
exchange  consented  to  his  receipt  of  thi  f»- 
tations.  On  July  14,  1903,  he  was  noMi 
from  the  Western  Union  Tekgimph  OapiV 
the  quotations,  and  the  ownpajy  oa  hU  ^ 
notified  him  of  the  contract  bUwem  tt  v' 
the  exchange,  and  that  under  nU 
the  company  would  be  required  to 
cease  furnishing  the  qnotations.  Hiit^r 
dined  to  make  an  application,  bnt  ii  I* 
thereof,  on  July  31,  1903,  filed  in  thick» 
eery  court  of  SheUiy  county,  TcnsHMi^B 
petition  against  the 
from  ceasing  to  furnish 
tions.  An  e»  parls  injunction 
The  company  then  iUsd  its  annrar,  ssi  ^ 
cause  coming  on  for  final  hwrisg  «  ^ 
and  answer,  decree  was  entered  i«  it  A* 
supreme  court  of  the  stats  rsfsnii  thi  4^ 
cree  without  dedding  the  Bsrits,  i«  tie  l8r 
son  that  the  chancery  court  shaisM  Ml  ^ 
decided  the  cause  on  bill  and  iMMTt^ 
should  have  awaited  the  tnU^  si  srii8» 
The  cause  is  now  pending  and  thi  i^i*^ 
tion  is  still  in  force,  and  tkst  ly  M^ 
thereof  only  the  oompai^  is  fnmiihiiV  "^ 
the  quotations.  And  it  is  nll^ed  "tfcsli^ 
authorised  recdpt  and  w  of  mid  qmiilk* 
by  said  defendant  is  oalealatsd  ^f^ 
time  will,  if  not  entirely  sfeoiipfd.  mif^0^ 


f  county,  TcsBMMii" 

compai^  to  oM^B 

rnish  him  wM  ^^ 

injunction  was  w^ 
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ttpair  the  ralne  to  your  orator  of  ita  quo- 
atbna,  ftcd  that  11  even  one  person  witlim 
be  jurisdiction  of  this  court  be  allowed  to 
^Qje  such  quotations  without  reBtrictions 
9  to  the  use  thereof  which  your  OTat<»T  im- 
oeaa  as  a  foresaid «  such  pcraon  can  furnish 
l!kem  to  all  the  bucket  shops  and  other  per- 
ms  witnin  the  United  States  desiring  them, 
nd  thus  entirely  defeat  the  efforts  of  your 
rstor  to  prevent  their  use  in  bucket  shops 
s  a  baeia  of  their  illegal  hetar  and  mate- 
ially  impair  the  right  of  your  orator  to  de- 
iTi  a  reremue  from  the  diattibution  of  said 
notations/' 

It  is  further  alleged  that  there  is  no  ade- 
uate  rennHiy  at  law,  and  that  "the  amount 
iTokcd  and  matters  in  dispute,  exclusive 
f  interest  and  costs,  is  much  more  than  the 
um  of  12,000/'  An  injunction  was  prayed. 
L  preliminary  injunction  was  issued.  144 
'H.  51 L 

*The  appellant  filed  a  plea  to  the  jurisdic- 
Lon«  traversing  the  allegations  of  the  bill 
riuch  averred  the  jurisdictional  amount. 
L  replication  to  the  plea  was  filed.  The 
nurt  sustained  the  jurisdiction.  The  appel* 
act  then  filed  an  answer^  in  which  he  a1^ 
^ged  that  the  contracts  with  the  telegraph 
ompaniea  were  illegal  and  void|  and  that  the 
xchftnge  had  no  right  to  require  the  mak- 
[ig  of  applications  to  it^  and  no  right  to  re- 
iiirt  the  companies  to  refuse  the  quota- 
loD»  to  persons  applying  therefor,  because 
Ueh  persons  refused  to  make  application  to 
he  exchange.  He  admitted  that  he  had  not 
Ude  an  application  to  the  exchange,  but 
ad  been  desirous  and  even  anxious  to  pay 
t>r  the  use  of  the  quotations  and  conform  to 
ny  reasonable  rules  or  regulations,  by 
''homsoever  prescribed.  He  alleged  that 
hose  stated  in  the  bill  were  not  reason- 
ble,  but  unjust,  oppressive,  and  illegal. 
Ljtd  further,  that  he  commenced  business  in 
lemphis  as  a  broker,  dealing  in  cotton, 
tocks,  grain,  and  provisions,  about  the 
loath  of  March,  1808,  and  made  applica- 
ion  to  the  Western  Union  Telegraph  Cora* 
any,  under  its  designation  of  the  Gold  & 
tock  Telegraph  Company,  for  its  quota- 
ions  by  ** ticker/'  The  application  was  ac- 
epted,  he  agreeing  to  pay  therefor  the  sum 
f  I2S  per  month.  He  has  continued  to  re- 
fiv€  the  quotations  until  the  present  time, 
nd  has  buiU  up  and  baa  now  a  considerable 
tidiness,  at  great  expense  and  labor,  and 
le  value  and  profits  of  the  business  depend 
u*(?eiy  upon  the  receipt  and  use  of  the  quo- 
itiona  '*bj  and  through  the  'ticker,*  under 
cid  in  accordance  with  the  contract."  The 
Qotationa  arc  re^^ived  through  the  "ticker" 
iitomaticaliy,— a  specimen  of  which  is  at- 
iched  to  the  answer.— and  the  letters  and 
^rei  are  at  once  put  upon  a  blackboard 


Id  his  office  for  reference  and  uae^  and  are 
used  immediately  for  the  transaction  of  husi- 
nesa.  They  indicate  New  York  as  the  place 
from  which  the  quotations  are  eent,  the  tim« 
of  sending^  the  month  the  cotton  has  been 
BOld  for.  He  has  transacted  no  bueinesa  ex- 
cept as  a  broker,  as  stated,  and  is  duly  li* 
censed  under  the  laws  of  Tennessee.  Every 
transaction  made  by  him  is  evidenced  by  m 
report  made  to  bis  customers  *upon  a  form, [3X81 
a  copy  of  which  is  attached  to  the  answer. 
The  report  evidences  the  consimimation  of 
the  contract,  and  has  upon  it  the  following: 

"All  orders  for  the  purchase  or  sale  of  any 
article  are  received  and  executed  with  the 
distinct  understanding  that  actual  delivery 
is  contemplated  where  order  ia  executed^ 
and  that  the  party  giving  the  order  so  un- 
derstands and  agrees.'* 

Shortly  after  July  14,  1003,  he  was  In- 
formed that  the  exchange  had  required  the 
telegraph  company  to  cancel  its  contract 
with  him,  and  to  take  the  ticker  out  of  Ml 
office,  and  to  cease  to  furuish  to  him  the 
quotations;  thereupon  he  and  other  persona 
similarly  engaged  in  business  of  broker  com* 
menced  in  the  chancery  court  of  Shelby 
county  the  suit  mentioned  in  the  bill.  The 
record  and  proceedings  in  the  suit  are  re- 
ferred to  as  part  of  the  answer.  The  bill 
in  that  suit  prayed  an  injunction  against 
the  telegraph  company  from  removing  the 
ticker  or  refusing  to  furnish  the  quotation* 
aa  long  as  the  company  furnished  them  to 
any  other  person,  A  preliminary  injunction 
was  granted.  The  Western  Union  Telegraph 
Company,  the  defendant  in  the  suitj  an- 
swered, and  based  its  defense  substantially 
upon  its  contract  with  the  exchange.  Hunt, 
upon  the  authority  of  such  contract,  and  up- 
on information  and  belief,  averred  that  the 
answer  was  so  filed  by  the  company  at  the 
request,  and  by  the  direction,  and  for  the 
benefit,  of  the  exchange,  "and  with  the  vie«F 
and  for  the  purpose  of  asserting  and  set- 
ting up  for  him,  and  in  his  belief ,  the  ^*ery 
same  matters  and  grounds  and  causes  of  ac- 
tion as  are  set  up  and  relied  upon  in  this 
suit."  Upon  the  hearing  the  injunction  was 
discharged  and  the  court  dismissed.  The  de- 
cree was  reversed  by  the  supreme  court  of 
the  state  and  the  injunction  continued  in 
force.  The  opinion  of  the  supreme  court  is 
made  part  of  the  answer.  It  appears  there- 
from that  the  court  considered  that  a  se- 
rious question  was  prcscistt'd  by  the  defense 
of  the  contracts  between  the  telegraph  com- 
panics  and  the  exchange.  It  was  said  upon 
the  defense  two  questions  arose,— =otic  of  facti  ^ 

whether  the  contracts  were  made;  *the  other[0M^ 
of  law,  whether,  conceding  the  existence  of 
the  contractu,  did  *'they  furnish  a  sufficient 
answer   to   the   demands   of   the   com  plain' 
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ants.'*  The  court  declined  to  pass  upon 
either  question,  regarding  the  record  imper- 
fect.   The  court  continred  the  injunction. 

The  suit  is  still  pending  in  the  chancery 
court,  and,  by  reason  of  his  contract  with 
the  company  of  May  1,  1899,  and  the  in- 
junction, Hunt  has  remained  in  the  use  and 
enjoyment  of  the  ticker,  "and  is  receiving, 
and  the  Western  Union  Telegraph  Com- 
pany has  been  and  is  furnishing  him,  the 
continuous  quotations  described  in  the  bill 
and  in  this  answer."  And  it  is  averred  that 
that  suit  embraces  the  same  questions  of 
fact  and  law  as  this  present  suit  and  ia  be- 
tween the  same  parties  plaintiff  and  defend- 
ant, and  the  decree  to  be  pronounced  will 
adjudicate  and  dispose  of  the  same  matters 
of  controversy.  That  suit  is  relied  on  as 
a  bar  to  the  present  one,  and  it  is  insisted 
that  the  circuit  court  had  no  jurisdiction  to 
grant  or  issue  the  injunction  prayed  for,  as 
''it  would  require  and  compel  the  violation 
and  breach  of  the  injunction  granted  and  in 
force  in  the  chancery  court  of  Shelby  coun- 
ty, and  the  undoing  of  what  has  been  done 
and  is  to  be  done  in  the  course  of  the  said 
suit.''  The  other  allegations  of  the  answer 
are  not  material  to  the  question  now  in- 
volved. A  replication  to  the  answer  was 
filed.  The  case  was  submitted  on  the 
pleadings  and  exhibits,  agreement  of  coun- 
sel as  to  certain  paragraphs  of  the  bill, 
evidence  taken  before  the  court,  which  con- 
sisted of  the  record  of  the  suit  in  Shelby 
county,  and  testimony  of  witnesses.  It  was 
decreeii  that  a  permanent  injunction  issue 
restraining  Hunt  in  accordance  with  the 
prayer  of  the  bill.  Extracts  from  the  testi- 
mony will  appear  in  the  opinion  of  the 
court. 

Messrs.  Thomas  B.  Turley  and  William  H. 
Carroll  submitted  the  cause  for  appellant: 

The  question  is  not  an  analogous  one  to 
the  casos  that  hold,  for  jurisdictional  pur- 
poses, the  amount  involved  is  the  value  of 
the  complainant *s  rip^ht  to  conduct  its  busi- 
ness without  being  subject  to  the  burden  of 
a  nui<«ance,  an  illognl  tax,  or  a  threatened 
appropriation  of  property  under  an  uncon- 
stitutional act,  of  the  value  of  $2,000  ex- 
clu5<ive  of  interest  and  costs. 

Scott  ▼.  Donald,  165  U.  S.  107,  4!  L.  ed. 
648,  17  Sup.  Ct.  Rep.  2G2;  Mississippi  k  ^t 
R.  Co.  V.  Ward.  2  Black,  485,  17  L.  rd.  311. 

The  more  allecration  in  the  bill  of  com- 
plaint that  the  amount  involved  in  matters 
in  di-'pute,  exolusivo  of  interest  and  costs, 
is  much  more  than  the  sum  of  $2,000,  did 
not  confer  juri:*«liction  on  the  circuit  court. 

North  Ani'*rir.in  Tnin^p.  &  Tradinjj  Co.  v. 
Morrison,  178  V.  S.  -irti-.*;:.  44  L.  ed.  1061- 

io<;4.  '20  Sup.  (^t.  R"p.  sno. 

Manifestly  tho  ol»joot  sought  to  be  accom- 
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pUihed  by  the  MU  in  thb  mm  U  itoffi^ 
the  receipt  by  the  appellant  of  <«"tiiiy 
cotton  quotations  whibh  he  ia  reeeivi^,  fey 
virtue  of  the  in junctive  process  in  a  rait  i^ 
stituted  by  him  against  the  Weetem  Uui 
Telegraph  Company,  and  now  pending  k 
the  chancery  court  of  Shelby  conntr,  Tb- 
nessee ;  and  necessarily  the  amount  is  mt- 
troversy  is  determinable  by  the  nine  ti 
the  appellee  of  the  accomplishment  of  tkl 
object. 

McNeill  ▼.  Southern  R.  Co.  202  U.  &  M»- 
558,  50  L.  ed.  1142-1147.  26  Sup.  CL  BifL 
722;  McDaniel  ▼.  Travlor,  196  U.  &  411- 
422,  40  L.  ed.  633-^7,  26  Sup.  Ct.  Bepi  M. 

The  appellant^  under  the  peril  of  s  eos- 
tempt  proceeding,  is  deprived  of  the  bcMit 
of  the  judgment  of  the  state  court  asd  thi 
effect  of  the  decree  is  to  enjoin  him  fna  «- 
forcing  the  decree  of  the  state  court.  Tk 
decree  operates  upon  him  as  effective^  M 
though  it,  in  terms,  enjoined  him  fnm  pt; 
ceeding  in  the  chancery  court  of  the  iM 
and  is  the  exercise  of  a  power  over  Ub  tf 
a  litigant  in  the  state  court. 

United  SUtes  v.  Parkhurat-DiTii  Mr 
cantile  Co.  176  U.  S.  317.  44  L:  cd.  4Bb 
20  Sup.  Ct.  Rep.  423;  Peck  v.  JessM.  7 
How.  612-625,  12  L.  ed.  841^47;  WtWi 
V.  Jones,  13  Wall.  679-719,  20  L,  ed.  •»- 
672;  Haines  ▼.  Carpenter,  91  U.  S.  254-SS7. 
23  L.  ed.  346,  346;  Diggs  t.  Woleott  4 
Cranch,  179,  2  L.  ed.  687;  Dial  v.  R^rsoUi^ 
06  U.  S.  340,  24  L.  ed.  644;  Central  NiL 
Bank  v.  Stevens,  169  U.  S.  463,  42  L  iL 
818,  18  Sup.  Ct.  Rep.  403. 

Messrs.  Henry  S.  Sob1iiB%  Henry  W.  TA 
and  Henry  Craft  submitted  the  cause  forir 
pellee: 

The  burden  is  upon  the  defendant  to  fiM 
the  amount  involved  to  be  less  than  flM 

Sheppard  v.  Graves,  14  How.  50S,  m  U 
L.  ed.  518,  520;  Adams  ▼.  Shirk,  65  C Cl 
25,  117  Fed.  801 ;  Pennsylvania  Co.  v.  hf. 
138  Fed.  203;  Wiemer  t.  LouisviUe  WiM 
Co.  130  Fed.  244;  Butters  t.  Carsev,  tf 
Fed.  622;  Wetmore  v.  Rymer,  168  U.  8.  M 
42  L.  ed.  682,  18  Sup.  Ct  Rep.  213;  (M 
V.  Pumpelly.  108  U.  8.  164.  27  t.  ti  i*^ 
2  Sup.  Ct.  Rep.  390. 

In  suits  which  seek  no  money  tent.  1^ 
the  protection  of  a  property  or  «itn^ 
right  by  injunction  or  like  lelieff.  the  Jfl^ 
dictional  test  is  the  value  of  the  r^lHi^ 
to  be  protected  or  enforoed. 

Mississippi  db  M.  R.  Col  ▼.  Wmri,  8  BhA 
485,  17  L.  ed.  SU;  IVns  *  P.  R.  (^  ^ 
Kuteman.  4  C.  C.  A.  60S,  IS  U.  &  App^  * 
54  Fed.  547;  Whitman  t.  HnbMl  H  M 
81 ;  Board  of  Trade  v.  Cella  CommUmC^ 
70  C.  C.  A.  28,  145  Fed.  88;  UtSA^ 
Southern  R.  Co.  202  U.  8.  698.  iO  L  » 
1147.  26  Sup.  a.  Rep.  722;  HvtchlMV^ 
Beckham.  65  C.  C.  A.  SSS,  116  Fti  ^ 
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ittcheiV  k  B,  Stock- Yardt  Oo.  v.  Louis- 
|]Je  it  N.  K.  Co,  14  a  C,  A.  290,  31  U.  S, 
|>p.  2£2,  07  Fed.  35;  Seott  v.  Doimld,  1Q5 
.  a  J  07,  41  L.  vd.  048,  17  Sup.  Ct- 
pp,  262;  Amelia.  Mill.  Co.  T.  TenneSfsee 
asl.  Iron  &  R,  Co.  123  Fed.  811;  Humee 
,Pt>  Smith,  93  Fed.  857;  Nashville,  C,  &  St 
» E.  Co.  V.  McLonnell,  82  Fed,  05;  Smith  v. 
tfvTis,  56  Fed.  35S;  L&aniiig  v.  Osbome, 
I   Fed.    (^57. 

A  p^Hj  is  not  to  be  denied  a  rigM  to 
port  to  &  Federal  court  for  the  protection 
f  hii  property  bf^cauHc  the  value  of  the 
^i  asserted  is  not  capable  of  being  ac- 
umtelj  utea^sured  in  dollars  and  centa. 
Northern  P.  R.  Co*  v.  Cunning-ham,  103 
sd.  708 ;  Butters  v.  Cameyj  itapra ;  Sparrow 
,  Strong,  3  Wall.  07,  103,  18  L.  ed.  49,  60, 
The  onlj  qu&^tion  here  is  whether  the  trial 
mrt  bad  jurisdiction. 

tMcLish  V,  Eoff,  141  U.  S.  061,  668,  35 
^  ed.  803,  8^5,  12  Sup.  Gt.  Rep.  118; 
^ited  Statea  v.  Jahn,  155  U,  S.  109,  114, 
I  L.  ed.  87.  90,  15  Sup.  Ct.  Kep.  30. 
The  objection  that  the  remedy  is  at  law 
p§m  not  preieni  a  question  of  jurisdiction. 
Smith  V.  MtKay,  101  U.  S.  355,  40  K  ed. 
Il»  16  Sup.  Ct.  Rep.  490;  Bljthe  v.  Hinck- 
y,  173  U.  S.  SOI,  507,  43  L.  ed.  783,  786, 
I  Sup.  Ct.  Rep.  407. 

Nor  does  the  objection  that  the  court  can- 
Dl  pant  the  relief  sought  because  of  prior 
Mte  court  litigation  pending,  or  consfcitut- 
»  r€j  judimt<i* 

Blythe  v.  Hincklej^  supra;  Huntington  ?» 
aidley,  176  U.  S.  668,  679,  44  L.  ed.  630, 
J5»  20  Sup.  Ct.  Rep.  526;  LouiflWlle  Triiat 
0.  r.  Knott,  191  U.  S.  225,  48  L.  ed.  150, 
a  Sup.  Ct  Rep.  110;  Bache  v.  Hunt,  193 
.  S.  523,  48  L.  ed.  774,  24  Sup.  Gt.  Rep. 
17. 

The  prior  pendency  of  a  suit  {not  in- 
}Mng  the  court's  poaaeHgion  of  the  res) 
\  one  jiiriadictioD  la  no  bar  to  a  like  suit, 
'en  between  the  same  parties,  in  another 
irisdiction;  and  witbin  this  rule  a  state 
vnrt  and  a  Federal  court  (even  within  that 
ate)  are  court s  of  difTerent  jurisdiction 8= 
Gordon  v.  Gilfoil,  99  U.  S.  168,  23  L,  ed- 
t3;  Stanton  v,  Embrey,  93  U.  8.  548,  23  L, 
t.  983  J  Mutual  L,  Ina.  Co.  v.  Brune,  96  U. 
588,  24  L.  ed.  737;  Merritt  v.  American 
l€sl-Barge  Co.  24  C.  C.  A.  630.  49  U.  R. 
pp.  85.  79  Fed,  228;  Shaw  v.  Lvman,  70 
•d.  2;  Defiance  Water  Co.  v.  Dcfi^ince,  100 
?d.  178^  Marshall  v.  Otto,  59  Fpd.  249; 
UTst  V.  Everett,  21  Fed.  218. 
The  decree  in  the  casp  at  bar  dops  no  I  en- 
in  the  folate  court  nor  appcHant  from  pro- 
edlfiK  there. 

Bank  of  Kentucky  v.  Stone,  88  Fed.  383. 
True,  a  iudirmrrit  now  In  the  state  court 
it  would   not  b*  of  benefit  to  appennnt, 
r  two  reasons:  Firat,  because  it  would  be, 
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as  respects  appellee,  res  inter  alios  acta;  and, 
second,  becatise,  in  the  regular  course  of  pro- 
eeedin^,  a  final  decree  has  been  entered  in 
one  of  two  concurrent  euits.  But  this  latter 
is  always  the  result  to  one  party  or  the 
other  in  concurrent  suit*  in  two  jurisdic- 
tions. 

Woodbury  7.  Allegheny  &  K,  R.  Ca  72 
Fed.  371- 

.Mr.  Justice  McKenna^  after  stating  tha 
case  as  above,  delivered  the  opinion  of  the 
court: 

It  will  b«  obeerred  that  this  case  !a  like 
the  Board  of  Trade  v,  Christie  Grain  & 
Stock  Co,  198  V.  S.  230,  49  L.  ed.  1031,  25 
Stip.  Ct.  Rep,  637,  and  we  therefore  start 
with  tome  propositions  established.  It  is 
eatabUsbed  that  the  quotations!  are  property 
and  are  entitled  to  the  protection  of  the 
law,  and  that  the  exchange  '*has  the  right  to 
keep  the  work  which  it  has  done,  or  paid  for 
doing,  to  itaeif."  It  is,  however,  contended 
by  appellant  that  the  controversy  about 
them  that  this  suit  pr^^sents  does  not  involve 
the  value  of  $2,000,  exclusive  of  interest  and 
coats.  This  is  the  Issue  presented  by  th* 
plea  to  the  jurisdiction.  Appellant  con^ 
tends  that  the  value  involved  is  measured 
by  hia  contract  with  the  telegraph  company. 
The  exchange  contends  that  th^  matter  in 
dispute  is  the  value  of  the  object  sought  to 
he  accomplished  by  the  bill.  The  circuit 
court  cxpresaed  it  to  he  ^'the  value  of  the 
contract  between  the  New  York  Cotton  Eic- 
change  and  the  Western  Union  Telegraph 
Company.'* 

On  the  issue  presented  by  the  plea  tbo 
burden  of  proof  was  upon  the  appetlant,  and 
he  was  required  to  establish  by  a  preponder^ 
ance  of  the  evidence  that  the  amount  involved 
was  less  than  the  jurisdictional  amount. 
Sbeppard  v.  Graves,  14  How.  505,  14  L.  ed. 
518;  Wetmore  v.  Rymer,  169  U.  S.  115,  4£ 
L.  ed,  682,  18  Sup.  Ct.  Rep.  293;  Gage  v, 
Pumpeily,  108  U.  S.  104,  27  L.  ed.  668,  2 
Sup.  Ct.  Be  p.  390;  Adams  v.  Shirk,  55  C.  C- 
A.  25,  117  Fed.  801.  The  only  evidence 
offered  by  him  was  bis  contract  with  tlie 
telegraph  conapany  in  connection  with  evi- 
dence of  the  manner  of  his  receipt  and  use  of 
the  quotations.  This  testimony  was  to  the 
effect  that  the  quotations  are  communicated 
through  a  ticker^  which  is  a  machine  with 
a  tape  attached  to  it,  that  registers  the 
price  of  cotton,  giving  the  hour.  They  come 
sometimes  *^not  more  than  a  quarter  of  a [334] 
minute  or  a  half  of  a  minute  apart,  and  are 
copied  from  the  tape  and  placed  upon  a 
blackboard,  where  all  can  see  them.  When 
new  quotations  are  received  the  old  rtnes  are 
generally  wiped  out.  The  *'ticker  service  is 
very  s4ow^  and  the  value  of  it  dejpends  on  the 
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time  it  Is  received.  After  it  is  put  upon  the 
blackboard  it  becomes  public  property,  so 
far  as  concerns  the  value  of  it."  And  It  was 
testified  that  a  firm  by  the  name  of  Ganong 
6i  Fitzgerald  received  their  quotations  about 
five  minutes  before  appellant,  they  having 
better  wire  service.  And  also  that  there  was 
a  wire  running  into  the  Memphis  Cotton  Ex- 
change, and  that  not  quite  a  minute  elapsed 
from  the  time  the  ticker  registers  the  mar- 
ket quotations  to  the  time  they  are  regis- 
tered on  the  blackboard  in  the  city  of  Mem- 
phis and  open  to  the  public.  Appellant  tes- 
tified that  the  amount  of  his  business  in  cot- 
ton for  future  delivery  amounted  to  one 
half  million  dollars  per  year,  and  when  he 
took  a  trade  himself  he  was  prepared  to  de- 
liver the  cotton  or  conunodity  in  conformity 
with  the  agreement  between  himself  and  his 
customer,  and  goes  so  far  as  to  write  across 
all  orders  that  actual  deliveiy  Is  contem- 
plated and  understood. 

A  witness  on  the  part  of  the  exchange  tes- 
tified that  he  was  employed  by  the  board  of 
trade  as  expert  to  investigate  persons  who 
pretended  to  be  brokers,  "but  who  were  in 
fact  bucket  shops,"  and  was  in  that  position 
for  several  years,  gathered  statistics,  made 
estimates  of  the  volume  of  business  during 
1901  and  1902,  and  has  kept  pretty  well  in- 
formed ever  since  as  to  the  number  of  bucket 
shops  in  the  United  States.  And  he  further 
testified  that  trades  are  carried  on  in  such 
•hops  in  all  commodities  that  are  traded  in 
on  the  New  York  Cotton  Exchange,  New 
York  Stock  Exchange,  and  the  Chicago 
Board  of  Trade.  Of  the  value  of  the  right 
of  the  New  York  Cotton  Exchange  to  con- 
trol the  distribution  of  its  quotation  he 
said:  "One  can  only  estimate  or  approximate 
the  value  of  the  right,  for  the  reason  that 
the  volume  of  speculative  business  in  the 
count r^'  changes,  and  that  changes  the  val- 
ue of  tne  right.  If  there  is  a  large  volume 
[835]of  speculative  business  *in  cotton  the  value 
to  the  New  York  Cotton  Exchange  would 
probably  amount  to  a  million  dollars,  while 
with  a  depressed  market  it  would  not 
amount  to  more  than  $200,000  or  $300,000." 
And  this  is  the  amount  per  year. 

A  superintendent  of  the  exchange  testi- 
fied to  his  familiarity  in  a  general  way  with 
what  is  called  the  iml^pemlrnt  trader,  or 
independent  trade,  as  distinj^uished  from  the 
trade  or  traders  who  carry  their  transac- 
tions to  the  cotton  exchanges  of  the  country, 
and  in  a  measure  with  the  volume  of  busi- 
ness done  by  such  persons  in  an  approximate 
way. 

lie  further  testified  that  the  amount  of 
business  thus  diverted  from  the  exchange 
made  a  difference  to  the  exchange  of  fully 
$1,000,000  a  year,  and  that  the  value  of  the 
826 


right  to  control  the  distrflmtlon  of  the  qv- 
tations  in  the  manner  eet  oat  in  tie  HI 
would  very  mueh  exceed  |2,000. 

The  witneii  wms  unable  to  itate  Oe  Rli> 
tive  amount  of  boainen  done  on  tte  at* 
change  in  the  yean  1903,  1904^  and  IM^ 
because  there  waa  no  record  of  the  triMn 
tions  kept,  but  he  reached  the  concMoa  ii 
regard  to  the  valne  of  the  bnainev  dfivU 
from  the  exchange  partly  from  the  etldMi 
given  by  appellee  and  partly  at  to  the  birf- 
ness  done  by  the  bucket  ahopa  Aid  ki 
put  the  value  "in  dollara  and  eeBti»'  d  fti 
contract  between  the  exchange  and  the  tri» 
graph  company,  Independent  of  the  aasAl 
of  business  diverted,  at  the  amooat  the  «* 
change  received  from  the  telegraph  i 
The  following  colloquy  took  place  1 
the  witness  and  oouumI  for  appdlaat: 

Q.  Now,  Mr.  King,  what  time,  up  tittii    i 
good  moment  and  hour,  has  that  odtafi   i 
failed  to  receive  the  amount  of  thit  M-     ' 
tract,  that  ia,  tor  giving  the  Weitcfa  IMa 
Telegraph   Company  the   right  to  finhl 
this  information  gathered  on  the  far  4 
the  New  Yoric  Ootton  Exchange? 

A.  It  has  not 

Q.  Then,  in  shorty  thia  here  is  noCUm» 
cept  fear  and  apprelienaion  that  uakm  thM     | 
def endanta  are  reetrained  that  is  Ifte^F  ^    { 
happen,  and  affect  the  value  of  the  ffi* 
traett 

•A.  And  the  busineas  upon  the 


It  ia  manifest  that  the  injuy  to  tti » 
change  is  not  the  rate  paid  by  the  appiW 
to  the  telegraph  company.  The  pvpMirf 
the  suit  is  to  enjoin  the  appellaat  fna » 
ceiving,  using,  or  eelling,  directly  or  ki* 
rectly,  the  ezchange'a  qnotatioBO^  or  |» 
mitting  or  maintaining  any  wire  to  Moifa 
over  which  the  quotatioaa  are  paori*^* 
distributing  the  quotationa,  vntil  hi  iftll 
have  acquired  the  right  to  reerivo  fah 
either  by  contract  of  purehaoe  from  tti  ^ 
change,  or,  with  ita  conaeal 
from  one  of  the  telegraph 
thorized  to  distribute  them.  In 
the  object  of  the  ouit  ia  to  keep  the  ohM 
of  the  quotations  by  the  ezchamo  oad  Ii 
protection  from  the  eompetitioB  of  laM 
shops  or  the  identity  of  ita  hvlBOM  «M 
that  of  bucket  ehopo.  And  the  fffj^^^ 
quotations  waa  declared,  aa  we  aU  ^ 
Board  of  Trade  t.  Chriitia  Oraii  4 
Co.,  to  be  property,  and  the  mekoni 
keep  them  to  itself  or  onmmaaieolo 
to  others.  The  object  of  thia  oril  b  ^ 
protect  that  right  The  right,  thmftn* , 
the  matter  in  dispute^  iind  llo  who  HVi 
exchange  determineo  the  JvMii  ' 
the  rate  paid  by  appeUaat  to  Iki      -  ^ 
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mpajiy.  Tke  yaln^  of  the  rigbt  was  tea- 
Bed  to  be  much  g^{^ate^  tban  $2,000.  In 
iMia^ippi  &  M,  E,  Co.  v.  Ward,  2  Black, 
3,  17  h.  ed  311,  it  was  decided  tbat  juris- 
zU<m  m  tested  hy  the  value  of  the  object 
b«  gaiDcd  by  the  bill.  To  tbe  same  effect 
Board  of  Trade  v.  Cella  Commiiaion  Co. 
5  Fed*  28.  In  the  latter  suit  the  Chicago 
Ard  of  Trade  obtained  a  df^cr^e  restrain- 
^  t^e  uje  of  ita  continuoua  quotationa  by 
t  Cella  Cozmsission  Company.  It '  was 
id  tbftt  tbe  ainaunt  or  value  of  aucb  right 
ii£^t  the  sum  a  complainaat  might  recover 
an  action  at  law  for  the  damage  already 
ttained,  nor  is  he  required  to  wait  until 
re&ehes  the  juriadietional  amount.  The 
;t«r  declaration  i»  supported  by  Scott  v. 
maid,  105  U.  S.  107,  41  L.  ed.  048,  17  Sup, 
,  lUp.  262. 

Counsel  for  appellant  do  not  deny  that 
riadietion  is  determinable  by  the  object 
Ugbt  to  he  accomplished  by  the  bill,  "but 
ey  assert  that  the  value  of  that  wae  apecu- 
Live,  and  changed  with  the  volume  of  busi- 
m.  Counsel  lay  great  stress  on  the  teati- 
my  of  the  superintendent  of  the  exchange, 

the  effect  that  the  value  of  the  contract 
tw«ai  the  exchange  and  the  telegraph 
Bapany,  independent  of  the  buaineaa  divert- 

fnom  the  exchange ^  is,  in  dollars  and 
itAf  the  amount  it  receives  from  the  tcle- 
»ph  company.  Upon  this  testimony  ooun- 
Lissert  the  right  claimed  by  the  exchange 
pe  the  narrow  one  of  preventing  the  ap- 
llAnt  from  receiving  the  continuous  quo- 
Jona  from  the  telegraph  company,  which 

pays  lor^  pending  a  litigation  in  the 
,te  oouxlSj  and  this  distinguiaheB  the  case 
m  the  Board  of  Trade  w.  Chrlatie  Grain 
Stock  Co.  and  contend  that  the  jurisdic- 
nal  amount  has  not  been  established,  as 
I  telegraph  company  is  fulfilling  its  eon- 
ict  with  the  exchange.  Of  the  latter  con- 
Ltion  we  have  sufficiently  indicated  our 
w,  and  it  is  only  necessary  ro  add  that 
ause  the  value  of  the  quotations  to  the 
hange  varies  with  the  volume  of  business 
ts  not  impair  the  effect  of  the  testimony 
.t  the  value  of  its  right  to  control  them 
'much  greater  than  $2,000."  We  cannot 
cur  in  the  conclusion  urged  by  appellant, 
t  this  case  is  distinguishable  in  principle 
n  Board  of  Trade  v.  Christie  Grain  & 
ick  Co.,  either  in  the  right  asserted  or 
the  defense  against  it.  Even  if  the  cases 
•e  distinguishable,  it  might  still  be  con- 
ded,  that  would  be  of  no  consequence  in 
ermining  the  jurisdictional  amount  of 
matter  in  dispute.    But  we  will  consider 

difference  claimed  to  exist  between  the 
».    In  the  Christie  Case,  it  is  contended, 

right  asserted  was  "to  prevent  getting 
the  knowledge  of  a  trade  secret  or  the 
itationa  of  the  market  surreptitiously, 
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and  using  the  knowledge  ao  obtained^""*  and 
thatf  It  is  inaistedj  was  the  matter  in  con- 
troveriy,  **Here/'  it  ii  said,  "there  is  no 
violation  of  a  duty  or  truat.  The  market 
<|uotationa  are  not  received  surreptitiously- 
The  appellant  ta  not  depriving  the  appellee 
of  the  protection  of  the  law.**  In  the  Chria- 
tie  Case  the  quotations  were  gotten  and 
puhljahed,  "in  some  way  not  •dSacloaed,**  but,  (338] 
it  was  said^  as  the  defendants  did  not  gt>t 
them  from  the  telegraph  companiea  author- 
ised  to  distribute  them,  bad  declined  to  eign 
contracta  aatisfactoiy  to  the  plaint  iff  Uioard  ~ 

of  trade),  and  denied  the  plain tilTs  rights 
altogether,  it  was  a  reasonable  conclusion 
that  they  got,  and  intended  to  get,  their 
knowledge  in  a  way  which  wa^  wrongfuL 
This,  howeverj  was  not  said  to  limit  piain- 
tiff'a  right,  but  to  expre&a  a  violation  of  it. 
The  right  was  clearly  defined  to  be,  the  right 
of  the  board  of  trade  to  keep  the  quota ttona 
to  Itaelf  or  communicate  them  to  others. 
And  this  la  also  tbe  right  of  the  exchange  in 
the  case  at  bar.  It  can  be  violated  not  only 
by  getting  the  quotations  eurrepttttoualy  or 
"in  some  way  not  disclosed,''  or  by  getting 
them  from  a  person  forbidden  to  communi- 
cate them. 

The  next  contention  of  appellant  ii  that 
the  court  had  no  jurisdiction  to  grant  the 
injunction  and  prononnee  the  decree  ap- 
pealed from.  The  only  queation  involved  in 
this  branch  of  the  case,  appellant  says,  is 
"whether  it  comes  within  the  provision  of 
the  Revised  Statutes,  §  720,  U.  8.  Comp. 
Stat.  1901,  p.  681,  which  is  to  the  effect  that 
no  writ  of  injunction  ahaE  be  granted  by 
a  court  of  the  United  States  k)  stay  proceed- 
inga  of  any  court  except  in  matters  of  bank-^ 
ruptcy." 

And  appellant  insists  that  this  auit  neO" 
essarily  offends  that  sectionj  because  under 
its  decree  he  *'cannot  have  the  benefit  of  th« 
Judgment  of  the  state  court  without  being 
in  contempt  of  the  Federal  court,"  and  that 
he  is  restrained  by  the  circuit  court  from 
receiving  from  the  telegraph  company  what 
the  company  is  forbidden  to  refuse  him  by 
the  state  court.  To  sustain  his  contention 
appellant  cites  United  States  v.  Parkhurat 
Davis  Mercantile  Co.  176  U.  S.  317,  44  L. 
ed.  485,  20  Sup.  Ct.  Rep.  423,  and  cases 
there  referred  to.  Also  Digi^  v.  Wolcott,  4 
Cranch,  179,  2  L.  ed.  687;  Watson  v.  Jones, 
13  Wall.  679,  20  L.  ed.  666;  Dial  v.  Rey- 
nolds, 96  U.  S.  340,  24  L.  ed.  644;  Central 
Nat.  Bank  v.  Stevens,  169  U.  S.  433,  42  L. 
ed.  807,  18  Sup.  Ct.  Rep.  403.  These  cases 
do  not  sustain  his  contention.  In  Central 
Nat.  Bank  v.  Stevens  it  was  decided  that  a 
state  court  had  no  power  to  enjoin  a  party 
whose  rights  had  been  adjudged  by  a  circuit 
court  of  *the  United  States  from  proceeding [330] 
with  a  sale  of  property  under  a  decree  of 
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that  court.  In  the  other  cases  cited,  except 
Watson  V.  Jones,  the  purpose  was  to  direct- 
ly enjoin  parties  from  proceeding  in  the 
state  courts.  In  Watson  ▼.  Jones  was  con- 
sidered what  identity  of  parties,  rights,  and 
relief  prayed  for  was  necessaiy  to  enable  the 
pendency  of  an  action  in  one  court  to  be 
pleaded  in  bar  in  another  court,  and  it  was 
said:  "The  identity  in  these  particulars 
should  be  such  that,  if  the  pending  case  had 
already  been  disposed  of,  it  could  be  pleaded 
in  bar  as  a  former  adjudication  of  the  same 
matter  between  the  same  parties."  The  prin- 
ciple was  also  expressed  in  that  case,  and 
sustained  by  authorities,  that  the  possession 
of  property  by  one  court  cannot  be  inter- 
fered with  by  another,  and,  that  the  act  of 
Ck>ngresB  of  March  2, 1793  ( 1  Stat,  at  L.  334, 
chap.  22,  §  5),  (now  §  720  of  the  Revised 
Statutes  of  the  United  States  [U.  S.  Gomp. 
Stat.  1901,  p.  581]),  as  construed  in  Diggs 
V.  Wolcott,  supra,  and  Peck  v.  Jenness,  7 
How.  625,  12  L.  ed.  846,  is  equally  conclu- 
sive against  any  injunctions  from  the  cir- 
cuit court,  forbidding  the  defendants  in  the 
case  to  take  possession  of  property  which  an 
unexecuted  decree  of  a  state  court  required 
the  marshal  to  deliver  to  them.  The  case 
at  bar  has  not  that  feature,  nor  has  it  iden- 
tity with  the  case  in  the  chancery  court  of 
Shelby  county.  Its  parties  and  purposes  are 
dill'erent.  The  pendency  of  a  suit  in  a  state 
court  does  not  deprive  a  Federal  court  of  ju- 
risdiction. Gordon  v.  Gilfoil,  99  U.  S.  168, 
25  L.  ed.  383;  Mutual  L.  Ins.  Co.  v.  Brune, 
96  U.  S.  588,  24  L.  ed.  737 ;  Stanton  v.  Em- 
brey,  93  U.  S.  548,  23  L.  ed.  983;  Merritt  v. 
American  Steel-Barge  Co.  24  C.  C.  A.  630, 
49  U.  S.  App.  85,  79  Fed.  228;  Bank  of 
Kentucky  v.  Stone,  88  Fed.  383. 

Tlie  Circuit  Court  had  jurisdiction,  and 
its  decree  is  affirmed. 


[340]»WILLIAM  W.  BIERCE,  Limited,  a  Corpo- 
ration, Appt., 

V. 

CLINTON  J.  HUTCHINS.  Trustee. 

(See  S.  C.  Reportcr*s  ed.  340-849.) 

Election  of  remedies — ^inconsistent  daimi. 

1.  The  seller  in  a  contract  of  conditional 
sale  does  not,  by  instituting  proceedings  to 
enforce  a  material  man's  lien,  based  upon  the 
mistaken  theory  that  the  title  has  passed  to 

Note. — On  election  of  remedy  under  con- 
tract of  conditional  sale — see  note  to  Cole 
▼.  Hines,  32  LJI.A.  471. 

As  to  what  constitutes  a  conditional  t^ale 
— see  notes  to  Hineman  v.  Matthews.  10 
L.R.A.  233;  Wdnstein  ▼.  Freyer,  12  L.R.A. 
700:  and  Sturm  t.  Boker,  37  L.  ed.  U.  S. 
1093. 
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the  purchaser,  make  an  eleetkm  vUflh  |» 
vents  him  from  bringing  suit  ia  nplii^ 
based  on  the  theory  dat  titk  itfll  imtki 
in  the  seller. 

Conditional  tale— wbat  ODaatitatci. 

2.  A  contract  for  the  lale  of  flotrii 
rails,  can,  engines,  and  goods,  to  reniiitli 
property  of  the  seller  nntil  payment  of  tti 
note  given  for  the  purchase  priee,  ii  ao  ka 
a  conditional  sale  because  possessxNi  vMti 
be,  and  was,  delivered,  and  it  mint  liii 
been  contemplated  that  the  nils  woold  b 
put  down  upon  a  roadway  asraiiMd  to  k- 
long  to  the  purchaser,  or  became  tbe  e» 
tract  required  additional  security  ii  til 
form  of  flfst-mortgage  bonds  of  thi  y» 
chaser. 

[No.  212.J 

Argued  March  20, 21, 1907.    DeddedAfri^ 
1907. 

APPEAL  from  the  Supreme  Omit  if  tli 
Territoiy  of  Hawaii  to  revtoir  a  jtlt 
ment  which  reveraed  a  judgmeat  of  thiCk^ 
cuit  Court  of  the  First  Jadidal  CtnAi 
that  territory  in  favor  of  plaintiff  iam^ 
tion  of  replevin,  and  ordmd  Jni1|Mntf* 
defendant.     Reversed. 

See  same  case  below,  16  Haw.  418; «» 
hearing,  16  Haw.  717. 

The  facts  are  stated  in  the  opiaka 

Mr.  Charles  H.  Aldrich  argued  tki  am 
and,  with  Messrs.  Henry  8.  MeAri^  ■&  i 
Henry  W.  Prouty,  filed  a  brief  f^  ^/^ 
lant: 

The  findings  of  fact  bf  the  trial  mA  I 
were  adopted  by  the  supicBM  eont  if  i> 
territory,  though  different  legal  sobM**  ^ 
were  held  to  follow  from  audi  hdiL  M  I 
is  equivalent  to  a  apodal  fiadiaff  If  ^ 
supreme  court. 

Stringfellow  ▼.  Gain,  99  U.  8  IMlSL 
ed.  421;  Harrison  t.  Psrea,  118  U.  &  A 
323,  42  L.  ed.  478,  483,  18  81^.0.19^^1 

The  doctrine  of  eloetfoii,  whslbv  m  m  | 
common -law  or  equity  aide  of  ths  flA  j 
depends  not  upon  toehnioal  ndM»  M  < 
principlea  of  equity  and  Jvslis^  mi  i 
actual  intention. 

Watson  T.  Watson,  128  Mass.  W;  A 
ard  Oil  Co.  v.  Hawkina,  S3  UUL  Ml 
C.  a  A.  468,  46  U.  &  App.  llib  74  T    '^ 

No  rights  of  third  paitisa  an  f 
The  property  was  in  tlie  eorto^  §!•« 
of  equity.    The  attomay  aaM  la  1 
the  election  was  actlag  far  otter  i 
who,  with  a  creditors* 
approval  of  the  court,  * 
business  of  the  **** 
would  have   maa«  «a 
The  attorney  awoars  1m  fiad  10 J 
of  making  an  di 
he  oonld  not^hava  u   «  if  ( 


■ 


Btebce  v.  HtfTCHTrfip 


In  aiich  a  case  th&  ptriy  w  not 

rBrinkman  Comniission  Co.  v. 
P.  R>  Co.  126  Mo,  344.  26  L,R,A. 
Lia.  St,  Rep.  675.  28  S.  W,  BTOj 
*  Co.  T.  RobiDSon,  13  CaL  134; 
Gorman,  41  Minn.  406,  43  K,  W. 
rett  r.  John  V.  Far  we  11  Co.  199 
f  K,  E.  znh 

r  that  a  person  who  ie  put  to  his 
ihould    be    concluded    by    it    two 

h  full  knowledge  of  the  nfitnre  of 
sistent   nghts   and   of  the   oeces- 
seting  between  them. 
An  intention  to  eleet,  manifeited 
preftsly   or   by   acts   which   imply 
i  acquleecence^ 
T.  Morgan,  11  H.  L.  Ca*.  615. 
here  there  are  inconsistent   rights 
Ion  of  the  conclnaive  elTect  of  an 
t^p(*nds   upon    whether  tlie    rights 
artlee  hare  intervened.    If  m^  the 
I  conclusive.    If  not,  it  is  not  oon- 

,,  T.  Patteraon,  IflO  U.  B.  584,  m% 
543,  549,  18  Sup.  Ct.  Rep.  373  j 
Printing  Press  &  Mfg,  Co,  v. 
'  Pub.  C^.  m  N.  J.  h.  676,  44  Am. 
410,  29  Atl,  681;  Johnson  Brink- 
mi  afiioQ  Co.  T.  Miaaouri  P.  R.  Co. 
lard  Oil  Co.  v.  Hawkins,  aupra. 
ea  cited  in  the  opinion  of  the  court 
i  relied  upon  involved  the  righta 
jftrtiet,  taking  without  notice. 
V.  Van  Winkle,  92  Ala.  443,  S  So. 
Winkle  v.  Crowell,  146  U.  S.  42, 
580,  13  Sup.  Ct.  Rep.  18. 
party  does  not  in  fact  have  two 
ot  rights,  and  merely  attt'inpts  to 
right  he  docs  not  have,  but  suip- 
las,  and  without  obtaining  any  Ie- 
action  therefrom,  he  is  not  pre- 
>m  asserting  his  actual  right. 
,  Alley,  158  Mas?*.  105,  30  N.  E. 
ion  v.  Watson,  supra:  Fuller- War - 
.  Barter^  110  Win,  80,  53  L.R.A. 
n.  St.  Rep.  867,  85  N,  W.  698;  Re 
nan  and  Garrett  v,  John  V.  Far- 
lupra. 

aii  only  the  materials  aetually  en 
o  the  conBtniction  ran  be  allowed 
I;  otheri  delivered  under  the  same 
but   not   uaed^  cannot  he  bo  em- 

Red  ward,  10  Haw,  151. 
*  the  property  aued  for  in  this  ac- 
iding  railroad  rolling  stock,  was 
rt  used  in  the  conBtrut^tion  of  the 
f  the  Kona  F^ugar  Company,  Lim- 
wafl  not  lienable. 

T.  Iowa  Eastern  R.  Co,  51  Towfl, 
m.  Kep.  124,  1  N.  W.  434;  New 
liar  Spring  Co,  v.  Bultimgre  4  G, 
I. 


R.  Co.  11  Md.  81,  flfl  Am.  Dec.  181-  20  Am. 
&  Eng.  Enc.  Law,  2d  ed.  p.  200;  23  Am.  k 
Eng.  Enc.  L&w^  2d  ed.  p,  72  L 

^Tiere  a  contract  ii  for  a  lump  auiu  and 
contains  llenable  and  nonlienable  iteme,  no 
lien  can  attach. 

Phillips,  Mechanic's  Liens,  |  296  j  Adier 
V.  World*8  Pastime  Exposition  Go.  126  111, 
373,  18  N.  E.  BOS;  Morrison  v.  Minot,  5 
Allen,  403;  Graves  v,  Bemis,  8  Allen,  573; 
Mulrey  v,  Barrow,  11  Allen j  152;  Drisooll  v. 
Hill,  11  Allen,  154j  Allen  v.  Elwert,  20  Of. 
444,  44  Pftc,  823,  48  Pae.  51;  Getty  v.  Ames, 
30  Or.  573,  60  Am.  St.  Rep.  835,  48  Pac.  355; 
Whitney  v.  Jos! in,  108  Mass.  104;  Flrit  Nat. 
Bank  V.  Redman,  57  Bfe.  405. 

The  agreement  was  a  eondftional  sale,  and 
not  a  chattel  mortgage, 

Harkneaa  v.  RuaseU,  118  U.  8.  683,  30  L. 
ed.  285,  7  Sup,  Ct.  Rep.  51 ;  Segrist  v.  Crab- 
tree,  131  U.  S,  287,  292,  33  L.  ed.  125,  127, 
9  Sup.  Ct.  Rep,  697.;  Black  Diamond  Coal 
Min,  Co.  V,  The  H.  C,  Qrady,  87  Fed.  234; 
McRea  v.  Merrifleld,  4g  Ark.  162,  2  S,  W. 
780;  Van  All^n  v,  Francis,  123  CaL  478,  56 
Pac.  330;  W.  W.  Kimball  Go.  v,  Mellon.  80 
Wis.  145,  48  N.  W.  1100;  Palmer  v.  Howard, 
72  CaL  205,  1  Am.  St.  Rep.  00,  13  Pac.  858  j 
Rodger  a  v.  Bach  man,  100  Cal.  556,  42  Pac. 
448;  Dodd  v.  Bowles,  3  Wash.  Terr.  387.  19 
Pac.  156  J  Standard  Impkmeot  Co.  t.  Par- 
lin  &  0.  Co,  51  Kan.  540,  33  Pac.  380; 
Schneider  v.  Lee,  33  Or.  58S,  17  Pac.  260; 
De  Saint  Germain  v.  Wind,  3  Wash.  T^rr. 
163.  13  Pac.  753;  Singer  BIfg,  Co.  v.  Gra- 
ham, 8  Or.  17,  34  Am.  Rep,  572;  Rosendorf 
V.  Baker,  8  Or.  240;  Wadletgh  v,  Bucking- 
ham, 80  Wis.  236,  49  N.  W.  745;  Kellogg 
V,  Burr,  126  Cal,  39,  &B  Pac.  306;  Standard 
Steam  Laundry  v.  Dole,  20  Utah,  469,  58 
Pac,  1109;  The  John  K.  Shaw,  32  Fed.  408; 
Warren  v.  Liddell,  110  Ala.  248,  20  So.  89; 
Rede  will  v.  Gillen,  4  N.  M.  S4,  12  Pac.  872; 
New  Haven  Wire  Co.  Cases,  57  Conn,  3S6,  5 
L,R.A.  307,  18  Atl.  266;  Hirach  v.  Steele,  10 
Utah,  20,  36  Pac  49;  McManus  v.  Wafers, 
62  Kan.  128,  61  Pac.  686;  6  Am.  Si  Eng, 
Enc.  I^w,  2d  ed.  pp.  440,  441,  481;  Coggill 
V.  Hartford  k  N,  H.  R.  Co.  3  Gray.  547; 
Hirachom  v.  Canney,  98  Mass.  150:  Nichols 
V.  Ashton.  165  Mass.  205,  29  N.  E.  510; 
Went  worth  v,  S.  A.  Wooda  Mach.  Co.  103 
Main.  28,  39  N,  E,  414;  C,  B.  Cottrell  &  Sons 
Co.  V.  Carter,  R,  &  Co.  Corp.  173  Mass. 
155,  63  N.  E.  S7S;  Oliver  Ditaon  Co,  v.  Bates, 
181  Masj.  455,  57  L.R.A.  289,  92  Am.  St.  Hep. 
424,  63  N,  E,  908;  Raynioud  v.  Dole,  4  Haw, 
232;  Grinbaum  v,  Heeia  Sugar  Plantation 
Co.  5  Haw.  410. 

The  giving  of  a  note  does  not  make  tlie 
sale  an  absolnte  one. 

Ex  parte  Crawcour,  L,  E.  9  Ch.  niv.  419; 
llnrring  v.  Hoppock,  15  N.  Y.  409;  Call  v. 
8i?vmour,   40   Ohio    St.    670;    Pettyplaoe    v. 
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Croton  Bndge  &  Mfg.  Go.  103  Mich.  155,  61 
N.  W.  206;  Hollenburg  Music  Co.  ▼.  Morris 
(Tex.  Civ.  App.)  35  S.  W.  396;  Thomason 
V.  Lewis,  103  Ala.  426,  15  So.  830;  McPher- 
son  V.  Acme  Lumber  Co.  70  Miss.  649,  12 
So.  857 ;  Duke  v.  Shackleford,  56  Miss.  552 ; 
Van  Allen  v.  Francis,  123  Cal.  474,  56  Pac. 
339 :  Kirby  v.  Tompkins,  48  Ark.  273,  3  S. 
W.  363;  Levan  v.  Wiltcn,  135  Pa.  61,  19 
Atl.  945. 

Nor  did  taking  the  bonds  as  collateral  to 
the  note  change  the  conditional  sale  into  an 
absolute  one. 

Hollenburg  Music  Co.  v.  Morris,  supra; 
Cherry  v.  Arthur,  5  Wash.  787,  32  Pac.  744; 
Page  V.  Edwards,  64  Vt.  124,  23  Atl.  917; 
Matthews  v.  Lucia,  55  Vt  308;  Clark  ▼. 
Hay  ward,  51  Vt.  14;  Child  v.  Allen,  33  Vt. 
476;  Pettyplace  v.  Groton  Bridge  &  Mfg. 
Co.  supra;  Peninsular  General  Electric  Co. 
▼.  Norris,  100  Mich.  490,  69  N.  W.  151; 
Standard  Steam  Laundry  v.  Dole,  supra; 
Sargent  v.  Metcalf,  5  Gray,  306,  66  Am. 
Dec.  368;  Dodd  v.  Bowles,  3  Wash.  Terr. 
383.  19  Pac.  156;  Lippincott  v.  Rich  &  W. 
Drug  Co.  19  Utah,  140,  56  Pac.  806. 

Messrs.  David  L.  Withington  and  A.  B. 
Browne  argued  the  cause,  and,  with  Messrs. 
Alexander  Britton,  John  W.  Cathcart,  and 
William  R.  Castle,  filed  a  brief  for  appellee: 

The  transaction  did  not  constitute  a  con- 
ditional sale. 

Heryford  v.  Davis,  102  U.  S.  235,  26  L. 
ed.  100;  Andrews  v.  Colorado  Sav.  Bank,  20 
Colo.  313,  46  Am.  St.  Rep.  291,  36  Pac.  902; 
Silver  Bow  Min.  &  Mill.  Co.  v.  Lowry,  6 
Mont.  288,  12  Pac.  652;  C.  Aultman  &  Co. 
V.  Silha.  85  Wis.  359,  55  N.  W.  711;  Palmer 
V.  Howard,  72  Cal.  293,  1  Am.  St.  Rep.  60, 
13  Pac.  858:  Grinbaum  v.  Heeia  Sugar 
Plantation  Co.  5  Haw.  410. 

A  conditional  sale  should  not  be  inferred 
but  where  the  intent  to  preserve  the  title 
in  the  vendor  is  clear,  and  there  is  nothing 
inconsistent  therewith  in  the  transaction; 
particularly,  if  the  rij^ht  to  possession  is 
reserved,  then  the  condition  will  be  main- 
tained. 

Harkness  v.  Russell,  118  U.  S.  663,  30  L. 
ed.  285,  7  Sup.  Ct.  Rrp.  51 :  Arkansas  Val- 
ley Land  &  Cattle  Co.  v.  Mann,  130  U.  S. 
69,  32  L.  ed.  854,  9  Sup.  Ct.  Rep.  458;  Chi- 
cago R.  Equipment  Co.  v.  Merchants'  Nat. 
Bank,  136  U.  S.  268,  34  L.  ed.  349,  10  Sup. 
Ct.  Rep.  990. 

Whether  the  mortgage  be  prior,  contem- 
poraneous, or  subsequent,  it  is  inconsistent 
with  the  theory  of  the  vendor's  retention 
of  the  title  that  the  plaintiff  should  have 
delivered  the  property  to  be  aflixed  to  the 
realty . 

Fuilor- Warren  Co.  v.  Harter,  110  Wis.  80, 
53  L.R.A.  603,  84  Am.  St.  Rep.  867.  85  N. 
W.  a08;  Jones,  Railway  Securities,  |  109; 


Porter  v.  Pittsburg  Bessemer  Steel  Co.  IS 
U.  S.  267,  30  L.  ed.  1210,  7  Sup.  a.  Rtpi 
1206;  Toledo,  D.  &  B.  R.  Co.  v.  Himihai, 
134  U.  S.  296,  83  L.  ed.  905,  10  Snp.a.ltipL 
546;  Galveston,  H.  &  H.  R.  Go.  v.  Oowdnj, 
11  WaH.  459,  20  L.  ed.  199;  Thompmr. 
White  Water  Vallev  R.  Co.  132  U.  S.  61,31 
L.  ed.  256,  10  Sup.  Ct.  Rep.  29;  New  Mn 
V.  United  States  Trust  Co.  172  U.  &  171, 
43  L.  ed.  407,  19  Sup.  Ct.  Rep.  128. 

The  strong  inclination  of  the  eoortiiiti 
hold  that  a  conditional  sale  is  not  Uili^ 
upon  creditors,  pnrchasen,  or  cmb- 
brancers  who  are  deceived,  or  an  ^Utf  U 
be  deceived,  by  the  secrecy  of  the  eoitiML 

Collins  V.  Houston,  138  Plu  481,  21  i& 
234;  Loving  Pub.  Co.  t.  Johnson,  6B  Ta 
273,  4  S.  W.  632;  Ryder  ▼.  Oooley.  88  Om 
367,  20  Atl.  470. 

Any  inequitable  act  on  the  part  of  tti 
vendor,  treating  the  property  as  the  pif 
erty  of  the  vendee,  is  a  waiver  and  ikn- 
donment  of  the  title  reserved  on  the  nh. 

Hickman  v.  Richburg,  122  Ala.  MM 
So.  136. 

The  sale  of  machinery  or  other  psfMd 
property  to  be  attached  to  the  frwhnMlf 
the  vendee  is  such  an  inequitable  ad,  i^ 
trover  will  not  lie  on  behalf  of  OM  vki 
furnishes  machinery  for  a  miU  mder  a  M* 
tract  providing  for  a  payneBt  dowa  mi 
the  balance  on  time,  the  title  not  to  pa 
or  the  machinery  beoome  a  flztm  by  bdll 
put  into  any  mill  until  fnU  payMl  b 
made;  yet,  if  the  plaintiff  Bndefftosi^ 
when  he  sells  the  machinery,  that  it  ii  pv- 
chased  for  the  purpose  of  being  attiM 
to  the  realty,  he  cannot  maiataia  rrpHa 

Jenks  V.  Oolwell,  68  Ifieh.  420,  irA»  9L 
Rep.  502,  83  N.  W.  028;  Oikamp.v.  QM 
87  Neb.  887,  66  N.  W.  884. 

Where  machinery  oonslatiag  of  9^ 
power,  such  as  generators  for  aa  sMii 
railroad,  is  affixed  thereto  and  aa  tfi*' 
pensable  part  of  the  railway,  the  eoart  sfl 
not  permit  the  title  to  be  asserted  ei  s  •» 
ditional  sale  any  more  than  fai  the  «•> ' 
the  tracks  of  the  railway  Uarif. 

Phoenix  Iron  Worka  t.  New  Tori[  SmR 
&  T.  Co.  28  G.  G.  A.  78,  84  U.  a  Ap^  A 
83  Fed.  767;  New  York  Seenr.  4  T.^« 
Capital  R.  Co.  77  Fed.  029;  BraM  v. 
35  C.  a  A.  28,  98  Fed.  828. 

Where  property,  whether  it  be 
rails,  or  similar  property,  la  dsUMnl  li 
be  attached,  and  which  to  tiimkd.  ti  • 
railroad,  it  becomes  ao  inetpiri%^  li^ 
porated  that  it  eannot  ba  wmtmrni  fv  i^ 
payment  of  the  price,  aa  ignlMt  a  taftii* 
purchaser  or  encumbraaeer  or  aortfii* 

Hunt  T.  Bay  State  on  Oa.  97  Hm^M 
Hopewell  Milla  t.  Ta  itOB  Sav.  BhIp  W 
Mass.  619,  6  L.R.A.  s49,  18  A&  8t  B^ 
235,  23  N.  S.  827;  Meagter  ▼.  AQMk* 
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||»&i.  228,  23  Am.  St.  Rep.  819,  25  N,  E. 

^  Whether  the  rolliiig  stock  and  equippment 
trf  t  rmiiroad  is  real  estate  or  personal  prop- 
lity,— »nd  it  has  been  well  laid  that  thii 
pmut  indinod  to  regard  them  aa  chattel  a 
fiilr-it  i»  well  settled  that  the  rolling 
tto«k,  SB  respects  mortgages,  ia  inseparably 
imnected  with  the  roadbed,  and  ia  a  fixture. 

Milwaukee  &  M.  R,  Co.  y.  James,  6  Walb 
m,  18  L.  ed.  BH;  Pennock  v.  Coe,  23  How. 
{tl7,  U  L.  ed.  436 ;  Galveston,  H.  &  H.  R.  Co. 
I*  Oowdrey,  aupra;  Palmer  v.  FoFbeB,  23 
In  301 ;  Hunt  v.  Bay  8tate  Iron  Co.  supra ; 
Ifcw  Haven  v.  Fair  HavGD  &  W,  E,  Co.  38 
IDoDiL  422,  e  Am.  Rep.  399. 
,  The  innocent  purchaser  for  lvalue,  wMeh 
bekdea  an  execution  creditor,  a  mortgagee, 
■ad  an  Tone  claiming  imder  sut^hj  is  not  af - 
h^ed  by  the  agreeoient,  and,  ai  to  him,  it 
li  Wftircd. 

Thomson  v.  Smith,  111  Iowa,  718,  50  L,R. 
L  T80,  82  Am.  St.  Rep.  541,  S3  K  W.  7S0; 
StillmJin  ir.  Flemiiken,  58  Iowa,  4&0j  43  Am. 
B«p.  120,  10  N-  W.  842;  Pifield  v.  Farmers' 
M.  Hank,  14S  Til  163,  39  Am.  St.  Rep.  166, 
|6H.  E-  S02;  Western  Tranap.  C6,  v,  Mar- 
fkaJI,  37  Barb.  500. 

The  right  a  of  the  mortgage  bondholdera 
Te  sraitable  here  as  a  defense  in  replevin 
3r  the  ro  11  mg  stock  as  well  as  the  rail,  as 
[utchiss,  as  the  successor  to  the  rights  of 
ke  mortgagees  under  the  sale,  is  entitled 
)  make  this  defense. 

Eyle  V.  Kaowlea  Loom  Works,  31  C,  G. 
.  540,  59  U.  S.  App.  653,  87  Fed.  970. 
He  is  also  entitled  to  make  all  the  de- 
nies which  the  receiver,  whose  title  he 
<»ived,  could  make,  and  replevin  would 
it  have  Iain  against  the  receiver  under 
lese  circumstances. 

Hart  V,  Barner  &  S.  Mfg-  Co.  7  Fed.  543. 
Taking  the  negotiable  promissory  note,— 
m  indorsement  of  it  and  the  proposed  sale 

the  collateral  are  inconsistent  with  a 
nditlonal  sale^ 

Merchants  &.  P.  Bank  v.  Thomas,  69  Tex. 
17,  S  a  W.  565:  Burch  v.  Pedign,  113  Ga. 
57,  54   L,R.A.   808,   39  S.  E.  403;    Farrar 

Brackett,  86  Ca.  463,  12  B.  E.  680;  Mc- 
illough  V.  Pritchett,  120  Ga.  ^B^,  48  S.  E. 

Taking  the  mortgage  bonds  as  security 
ss  ineousistent  with  the  retention  of  title 

the  plain ti^. 

Toledo.  D.  &  B.  R  Co.  v.  Hamilton,  134 
.  8.  296,  33  L.  ed.  JJ05,  10  F^up.  Ct.  Rep. 
Ml  Galveston,  H.  ^  H,  R.  Co.  v.  Cowdrey, 

WftlL  450,  20  L.  ed.  199;  Austin  v.  Ham- 
»t,  96  Ga.  769,  22  S.  E.  304 ;  :\rcCoTmick 
arvesting  Maeh.  Co.  v.  Lewis,  52  Knn,  3,i8, 

Pac.  12;  C.  Aultman  &  Co.  v,  Silhti,  S5 
is,  359,  56  K  W,  711 ;  Silver  Bow  Min.  & 
iU,  Co,  w.  Lowry,  6  Mont.  288.  12  Pau.  652. 

15  V.  n. 


The  delivery  of  the  property  and  its  use 
without  claim  of  title  for  two  years  is  in- 
consist  en  t  with  the  claim  of  the  vendor'a 
retaining  title. 

Peabody  v.  Magulre,  79  Me,  572,  12  AtL 
630;  FaHow  r.  Ellii,  15  Gray,  229;  Cole  v, 
Hines,  81  Md.  476,  32  L.RA.  455,  32  AtL 
196;  HutchingB  v.  Hunger,  41  N.  Y.  155. 

The  Mng  of  the  mechanie't  lien  is  a  de- 
cisive act  of  the  party,  determining  his  elec- 
tion between  two  alternative  and  inconslst^ 
ent  rights,  namely^  the  right  to  cfaim  tbd 
title  to  the  property  as  in  the  plaintiff p  or 
the  abandonment  of  the  claim  of  title^  and 
the  assertion  of  the  right  to  clai  ma  lien 
against  it  as  the  property  of  Kona  Sugar 
Company. 

Sanger  v.  Wood,  3  Johns.  Ch,  416;  Butler 
V.  Hildreth,  5  Met.  49;  Robb  v.  Voa,  155  U. 
a  13,  39  L.  ed.  62,  15  Sup.  Ct.  Rep.  4;  Hick- 
man V,  Ricbburg,  122  Ala.  638,  26  So.  136; 
National  Foundry  &  Pipe  Works  v.  Oconto 
City  Water  Supply  Co.  61  C.  C.  A.  465,  113 
Fed.  793;  Renne  v.  Townsend,  124  Iowa,  332, 
100  N.  W.  48 1  Lehman  t»  Van  Winkle,  92 
Ala.  443,  8  So.  870. 

Under  the  law,  of  Hawaii,  whether  plain- 
tiff could  have  enforced  its  lien  or  not,  it 
could  have  obtained  a  judgment  in  its  as- 
sumpsit suit  against  the  receiver,  whom  it 
had  been  allowed  to  sue.  What  priority 
would  have  been  allowed  the  judgment  Is 
another  matter.  The  remedy  was  not  in- 
effectual even  if  it  be  admitted  that  the  lien 
could  not  be  established. 

Holt  Mfg.  Co.  V.  Ewing,  109  Ckl.  353,  42 
Pac.  43 5, ■  Or m shy  v.  Dearborn,  116  Mass. 
386;  Nield  V.  Burton,  49  Mich.  53,  12  N. 
W.  906. 

The  words  "settle  or  adjust,"  when  ap- 
plied to  a  liquidated  account  or  demand,  as 
in  this  ease,  mean  to  pay  it. 

1  Am,  &  Eng,  Enc.  Law,  p.  641;  State  r. 
Staub,  61  Conn.  568,  23  Atl.  924. 

When  a  second  contract  does  not  ex^ 
pressly  abrogate  the  first,  and  is  not  wholly 
inconsiatent  with  it,  then  the  second  con- 
tract is  supplementary  to  the  first,  and  the 
two  will  be  construed  together. 

9  Cyc.  Law,  &  Proc.  p.  596 1  Uhlig  v.  Bar- 
num,  43  Neb,  584,  61  N.  W.  749. 

Bringing  an  action  for  the  price  is  an  elec- 
tion between  two  alternative  and  inconsist- 
ent rights. 

Richards  v.  Schreiber,  a  &  W.  Cb.  98 
Iowa,  422,  67  N.  W.  669;  Marston  v.  Bald- 
win, IT  Moss,  eil;  Smith  v.  Barber,  153 
Ind.  322,  53  N.  E.  1014;  Dowagiac  Mfg.  Co. 
V.  White  Rock  Lumber  &  Hardware  Co.  18 
S.  D.  105.  09  K.  W.  854. 

Even  if  an  action  for  the  price  does  not 
constitute  an  election,  such  an  action,  ac- 
companied by  an  attachment  of  the  prop* 
erty,  ia  an  estoppel  by  election,  on  the  the- 
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cry    that    the    attachment    recognizes    the 
title  as  being  in  the  vendee. 

Crompton  v.  Beach,  62  Conn.  25,  18  LJl. 
A.  187,  36  Am.  St.  Rep.  323,  25  Atl.  446; 
Smith  V.  Barber,  supra;  Bailey  v.  Hervey, 
135  Mass.  172;  Fuller  v.  Eames,  108  Ala. 
464,  19  So.  366;  Heller  v.  Elliott,  45  N.  J.  L. 
564;  Button  v.  Trader,  76  Mich.  295,  42  N. 
W.  834;  Parke  &  L.  Co.  ▼.  White  River 
Lumber  Co.  101  Cal.  37,  35  Pac.  442:  Orms- 
by  ▼.  Dearborn,  supra;  Albright  v.  Meredith, 
68  Ohio  St.  194,  60  N.  E.  719. 

The  presentation  of  the  claim  and  inter- 
vention in  the  receivership  is  also  a  waiver. 

Holt  Mfg.  Co.  V.  Ewing  and  Butler  v. 
Hildreth,  supra;  Holden  v.  Metropolitan 
Nat.  Bank,  151  Mass.  112,  23  N.  E.  733; 
Whiteside  v.  Brawley,  152  Mass.  133,  24 
N.  E.  1088;  Fosdick  v.  Southwestern  Car. 
Co.  99  U.  S.  256,  25  L.  ed.  344;  Central  Trust 
Co.  V.  Texas  &  St.  L.  R.  Co.  23  Fed.  673. 

The  lien  was  waived  by  the  conduct  of 
the  plaintiff  with  respect  to  the  receivership. 

Hinchman  v.  Point  Defiance  R.  Co.  14 
Wash.  349,  44  Pac.  867;  Tanner  &  D.  En- 
gine Co.  V.  Hall,  89  Ala.  630.  7  So.  187. 

Irrespective  of  all  the  other  considerations, 
the  delay  in  asserting  the  title  under  the 
circumstances  is  of  itself  a  waiver. 

Patten  v.  Smith,  5  Conn.  196;  Leather- 
bury  v.  Connor,  64  N.  J.  L.  172,  33  Am.  St. 
Rep.  672.  23  Atl.  684;  Gorham  v.  Holden, 
79  Me.  317,  9  Atl.  894:  Owenby  v.  Swann 
(Tenn.  Ch.  App.)  59  S.  W.  378. 

The  transaction,  construed  most  strongly 
in  favor  of  plaintiff,  constitutes,  at  best,  a 
mortg«i^.  and  not  a  conditional  sale. 

Heryford  v.  Davis,  102  U.  S.  235,  26  L. 
ed.  160:  Andrews  v.  Colorado  Sav.  Bank. 
20  Colo.  313.  46  Am.  St.  Rep.  291,  36  Pac. 
902:  Hart  v.  Barney  &  S.  Mfg.  Co.  7  Fed. 
543:  Dowdell  v.  Empire  Furniture  &  Lum- 
ber Co.  84  Ala.  316.  4  So.  31;  Chicago  R. 
Enuipment  Co.  v.  Merchants*  Nat.  Bank, 
130  U.  S.  268.  34  L.  ed.  349,  10  Sup.  Ct.  Rep. 
Pl>!»:  Osborne  v.  Connor.  4  Kan.  App.  609. 
45  Pac.  327. 

There  being  no  statement  of  facts,  it 
must  be  assumed  that  the  evidence  sup- 
ports the  judgment. 

Mnisl.ali  v.  Burtis.  172  U.  S.  630,  43  L. 
ed.  579.  19  Sup.  Ct.  Rep.  290:  Cohn  v.  Daley. 
174  U.  S.  539,  43  L.  ed.  1077,  19  Sup.  Ct.  Rep. 
802. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  decision  upon  a 
[3441bill  of  exceptions  *in  a  case  tried  by  the  court 
of  first  instance  without  a  jury.  Hecht  v. 
Boughton.  105  U.  S.  235.  26  L.  ed.  1018. 
The  facts  were  found  by  the  trial  court  and 
certain  conclusions  of  law  were  stated,  which 
the  supreme  court  of  the  territory  held  to 
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be  wrong.  It  sustained  tlic  i 
one  point  which  went  to  the  roi 
plaintiff's  cause  of  Mtkni,  and. 
plaint  iff^s  motion  ooapled  with  a  i 
that  it  would  have  no  fnrther  « 
present  at  a  second  trial,  ordflTCd  a 
for  the  defendant,  An  order  that 
might  be  brought  to  this  court 
ings  of  fact  were  taken  to  be  tn 
supreme  court,  and  are  not  open  t 
except  so  far  as  they  depend  upo 
of  Uiw,  so  that  the  questiona  fa 
here  are  definite  and  plain,  and  fl 
need  to  send  the  case  bade  for  a  : 
of  facts  by  the  supreme  court,  alti 
should  liave  been  made.  Strim 
Cain,  99  U.  8.  610,  26  L.  ed.  421; 
V.  Perea,  168  U.  &  811,  328,  42  I 
482,  18  Sup.  a.  Rep.  129. 

The  suit  was  replerin  lor  cert 
cars,  engines,  and  goods,  delivered  I 
pellant  to  the  Kona  Sugar  Oompi 
ited,  and  sold  1^  a  reeeiTer  of  1 
pany  to  the  appellee  with  full  sol 
appellant's  claim.  Originally  tk 
contract  for  the  sale  of  this  pn 
cash,  but  the  Kona  Companj  hav 
to  pay,  the  appellant  ofliered  eerta 
in  setlement  of  the  contrast"  ] 
made,  as  follows:  "We  will  take 
ment  of  this  contract  the  sum  of  I 
S.  gold  coin,  and  the  pramiasorf  ■ 
Kona  Sugar  Onnpany,  limited.  Is 
of  $37,044.63,  In  favor  of  William  ^ 
Limited,  payable  six  months  aflt 
the  Whitney  National  Bank  in  Ne 
bearing  interest  at  the  rate  of  aeni 
half  per  cent  (7%  per  cent)  pc 
and  secured  l^  first-mortgage  boi 
Kona  Sugar  Company,  limited,  of 
eciual  to  the  note,  win  bonds  bcii 
of  a  duly  authorised  issue  not 
$200,000.  This  offer  is  conditio 
its  acceptance  by  you,  payment  ol 
ey.  and  the  delivery  of  the  aots, 
lateral,  before  4  P.  M.  c 
14th,  A.  D.  1001.  Upon  I 
made  to  us  before  *the  lioar  i 
deliver  to  yon  the  bills  of  aab  ai 
you  to  take  charge  of  the  raili»  1i 
cars,  scales,  and  other  matariak  ■ 
ing  deliveiy,  upon  the  s^praw  am 
understanding  that  aaid  mil%  li 
cars,  scales,  and  other  anliilal 
shall  remain  the  piopertf  of  W 
Bierce.  Limited,  until  the  Ml  f 
the  note  above  dsaeribaj 
terms."  This  offer  waa 
tract  took  the  plaee  «if  that  ] 
and  the  property  wi 

For  purposes  of  dcefaioB  tfei 
court  assumed  that,  under  the  9m 
strument,  the  pasaing  of  tllli  « 
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to  I  ccnditiQii  preeedent,  but  Intimat^^d  tlie.t 
tbe  majority'  of  the  court  thought  otherwise, 
II  it  had  been  oe^^easarj  to  decide  the  point. 
It  w^  not  necea^ry  because  the  court  was 
ai  DpinioB  that,  if  ther«  was  stidi  ft  condi- 
tion, it  was  lost  by  what  wftA  eoitsidered  ah 
el«ticin  on  the  plaintiff's  part,  Th«  court 
btlo^*  kad  fouEd  that  there  was  no  election, 
ind  therefore  the  questioti  was  and  !i  wheth- 
tr  the  acta  done  by  the  appellant  ooustitut- 
fid  one  as  matter  of  law.  If  not,  then  it 
niist  fa«  eofisidered  whether  the  sale  was  on 
i  coDditton  precedent,  and  those  are  the  two 
questions  of  law  iu  the  case. 

The  facta  are  simple*    After  the  last  oon- 
tnct  was  made  the  fCona  Compaoj  got  into 
tiouble  and  a  receiver  was  appointed.     The 
ipptfllsnt  thereupon  filed  a  claim  of  lien  up^ 
on  the  railroad  supposed  to  belong  to  the 
Kcum  Compauj,  for  materials  used   in  tbe 
tamtruction  and  equipment  of  the  road,  the 
BfiteTials  referred  to  being  the  property  in 
qflEstion.     On    or    about    August    1,    1002, 
it  brought  a  suit  to  enforce  this  IJen^  and 
IB  November  of  the  same  year  filed  a  petl- 
*^m  in    the   Kona    Company    proceedingi, 
» tiikmg  that  a  decree  atready  made  for  the 
I  tile  of  all   the   Kona   Company's   property 
libould  he  modified  ao  as  to  except  all  liens 
lnom  the  operation  of  the  sale*    Ouly  a  part 
|«f  the  property  was  used  in  the  construction 
l-tf  the  rowi.  and,  under  any  circumetances, 
Nb»  ekim  of  a  lieu   would   have  been   bad. 
I^hi  lien  suit  was  dismissed,  before  anything 
^  bfen  done  in  it,  in  January,  1003.     On 
'JFebruary  1 3  the  appellant,  'by  leave  of  court, 
IW  a  petition  in  the  Kona  Company  pro- 
t^NJisgi  for  an  order  that  the  receiver  either 
•iiould  pay  the  amount  due  upon  its  note  or 
^?er  the  property,  setting  up  the  contract 
Md  alleging  that  its  title  to  the  property 
•till  remained.     The  abortive  lien  proeeed- 
bgB  ooostitute  the  election  that  is  supposed 
to  have  brought  the  apfwllant's  title  to  an 
m±    We  have  not  gone  into  further  partieu- 
Iftra  because  there  can  be  no  doubt  that  to 
fiftim  a  lien  upon  anything  is  i  neon  a  i  stent 
rith  asserting  a  title  to  it,  and  m^y  be  as- 
umed  to  be  sufficient  to  manifest  an  elee- 
ioo  if  one  is  possible.     The  appellant^s  al- 
sgatiouH  in  its  first  petition  cnuld  give  no 
dditional  strength  to  ita  ehoiee. 
Election  is  simply  what  its  name  imports  j 
choice,  shown  by  an  overt  act.  between  two 
iconaiatent  rights,  either  of  which  nmy  be 
Bserted  at  the  will  of   the   chooser  alone, 
bus,  "if  a  man  maketh  a  Icai^e.  rendering 
rent  or  a  robe,  the  lessee  sliall  have  the 
ectioD,**     Co.  Litt.   1 45a.     So  a   man  may 
ttif?  or  repudiate  an  tinauthori^ed  act  done 
I  his  name.    Metcalf  v.  Williams,  144  Ma^^s. 
i2,  454,    11    N.   E.   700,     He  may  take  the 
»oiis  or  tbe  price  when  be  has  been  induced 
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by  fraud  t^  sell.  Dickson  v.  Pattersonj  160 
U,  a  584,  40  L.  ed.  543,  16  £>up.  Ct,  Eepi, 
373*  He  may  keep  in  force  or  may  aroid  a 
contract  after  the  breach  of  a  condition  id 
bis  fa?or.  Oakei  v.  Manufacturers'  F.  &  M» 
Ins.  Co.  135  Mass.  248,  249.  In  all  such 
caaea  tbe  characteristic  fact  la  that  one  par- 
ty has  a  choice  independent  of  the  as-^nt 
of  anyone  else.  But  if  a  man  owns  property 
he  bas  no  eJeotlon  to  transfer  it  to  another. 
He  cannot  make  the  tranafer  unless  ths 
other  assents.  And  equally,  if  he  owns  prop- 
erty  subject  to  be  devested  hf  the  perform* 
ance  of  a  condition,  be  has  no  eleetion  to  de» 
vest  it  without  performance,  Tbe  other  par- 
ty must  assent.  Transfer  is  very  difTereut 
from  election,  and  requires  acts  of  a  differ- 
ent import  on  the  part  of  tbe  owner^  and  cor- 
responding acts  on  the  part  of  tbe  trana- 
feree. 

In  the  case  at  bar  there  is  no  pretense 
that  the  appellant's  conduct  purported  to 
convey  the  property  to  the  Kona  Company 
in  advance  of  tbe  performance  of  the  stipu- 
lated conditions.  "Tlie  case  stands  on  eIee*[3#Tj 
tion  alone,  and  the  appellaui  had  no  right  to 
elect  in  the  sense  of  the  arg^ument.  It  could 
not  obliterate  the  condition  an4  leave  the 
contract  in  force.  It  may  be  that  it  had  an 
election  to  avoid  the  contract  altogether, 
but,  if  ao^  it  did  not  attempt  to  do  it.  It 
insisted  on  the  contract  as  the  ^ound  of  its 
claim  to  a  lien  for  tbe  price  of  the  gooda. 
The  election  fuppofied  and  relied  upon  is  an 
election  to  keep  the  contract  in  force,  but 
to  leave  out  the  reservation  of  title.  It 
must  be  kept  iu  mind  that  the  effect  attrib- 
uted to  the  assertion  of  th^  Hen  is  attribute 
i>d  to  it  as  a  strictly  unilateral  act,  not  as  as 
offer  to  which  an  assent  might  be  presumed* 
As  such  an  act  the  appellant  could  not  give 
)t  the  supposed  effect.  It  is  quite  true,  as 
we  have  said,  that  the  assertion  of  a  lien 
is  incoTiBistent  with  the  assertion  of  a  title 
(Van  Winkle  v,  Crowell,  14G  U.  B,  42,  M 
L.  ed.  880,  13  Sup.  Ct.  Rep.  18),  and,  there- 
fore, if  a  lien  had  been  establiahed  by  judg- 
ment or  decree,  tbe  title  would  be  gone  by 
force  of  an  adjudication  i  neons  intent  with 
its  continuance.  But  the  assertion  of  a  lien 
by  one  who  has  title^  so  long  as  it  is  only  an 
assertion,  and  nothing  morCj  la  merely  a 
mistake.  It  does  not  purport  to  be  a  choice, 
and  it  cannot  be  one^  because  the  party  has 
no  right  to  choose.  The  claim  in  the  lien 
suit,  as  was  said  iu  a  recent  oise,  was  not 
an  election,  but  an  hypothesis.  Northern 
Aasur.  Co,  v.  Grand  View  Bldg.  Asso.  203 
U.  S.  106,  loe,  ante,  100,  27  Sup.  Ct.  Rep, 
27.  The  fact  that  a  party,  through  mistake, 
attempts  to  exercise  a  right  to  which  he  ia 
not  entitled*  does  not  prevent  hia  afterwards 
exercising  one  which  he  had  and  still  has  un- 
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less  barred  by  the  previous  attempt.  Snow 
▼.  Alley,  156  Mass.  193,  195,  30  N.  E.  691. 

There  remains  the  question  whether  the 
sale  was  conditional.  Such  sales  sometimes 
are  regulated  by  statute  and  put  mors  or 
less  on  the  footing  of  mortgages.  With  the 
development  of  its  effects  there  has  been 
some  reaction  against  the  Benthamite  doc- 
trine of  absolute  freedom  of  contract.  But 
courts  are  not  legislatures,  and  are  not  at 
liberty  to  invent  and  apply  specific  regula- 
tions according  to  their  notions  of  conven- 
ience. In  the  absence  of  a  statute  their  only 
ffM8]duty  is  to  discover  the  'meaning  of  the  con- 
tract  and  to  enforce  it,  without  a  leaning  in 
either  direction,  when,  as  in  the  present  case, 
the  parties  stood  on  an  equal  footing  and 
were  free  to  do  what  they  chose. 

The  contract  says  in  terms  that  it  is  con- 
ditional, and  that  the  goods  are  to  remain 
the  property  of  the  seller  until  payment  of 
the  note  given  for  the  price.  This  stipula- 
tion is  perfectly  lawful.  Harkness  v.  Rus- 
sell, 118  U.  S.  663,  30  L.  ed.  285,  7  Sup.  Ct. 
Rep.  51.  So  that  the  only  question  is  wheth- 
er any  other  provision  of  the  contract  is 
inconsistent  with  this  one,  or  qualifies  and 
explains  it  as  intended  to  do  less  than  it 
purports  to  do  when  taken  alone.  Chicago 
R.  Equipment  Co.  v.  Merchants'  Nat.  Bank, 
136  U.  S.  2(58.  34  L.  ed.  340.  10  Sup.  Ct.  Rep. 
999.  The  fact  that  |>o^4.sossion  was  to  be  and 
was  delivered,  and  that  it  must  have  been 
contemplated  that  the  rails  would  be  put 
down  upon  a  roadway  no  doubt  assumed,  it 
seem**,  wrongly,  to  belong  to  the  Kona  Com- 
pany, had  no  such  efTcct.  as  between  vendor 
and  vendee.  Neither  did  the  requirement  of 
additional  security  in  the  form  of  first-mort- 
gaj;r«^  bonds  of  the  company.  It  may  have 
been  expected  that  the  mortgage  would  em- 
brace a  part  or  the  whole  of  this  property, 
but  there  is  nothing  more  common  than  a 
provision  in  a  mortgiige  that  it  shall  apply 
to  and  embrace  after  acquired  property,  with 
sutVicient  description  to  ascertain  the  same 
and  bring  it  within  the  mortgage  when  ac- 
quired. And  if  the  mortgage  would  have 
been  operative  at  once  by  way  of  estoppel 
in  favor  of  third  persons,  there  was  the 
more  reason  for  exacting  an  interest  under 
it  to  save  the  vendor's  rights  in  that  event. 
Of  course,  the  absolute  liability  for  the  price, 
and  putting  that  liability  in  the  form  of  a 
note,  are  consistent  with  the  retention  of 
title  until  the  note  is  paid.  Parties  can 
agree  to  pay  the  value  of  goods  upon  what 
Qonsideratitm  they  please  (White  v.  Solo- 
mon, 164  Mass.  510,  30  L.R.A.  537.  42  N.  E. 
104).  and  when  a  ]uirchttser  has  i^ossession 
and  the  right  to  gain  the  title  by  payment, 
Im  cannot  complain  of  a  bargain  by  which  he 
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binds  hlzDMlf  to  pay  and  fa  Bot  to  frt  thi 
title  until  he  does. 

It  wms  Mfagg&di&A  that  tlM  Tatificttki  of 
the  contract  by  the  Kona  Oompany  did  Mt 
mention  the  condition.  But  it  got  *iti  i4^ti[ll 
from  the  oontraet^  and,  of  oourae,  got  ci|f 
such  rights  as  the  contimet  g»Te.  Sow 
other  subordinate  snggeBtione  wen  aid^ 
but  we  have  disposed  of  ths  only  i 
that  are  open  here. 

Judgment  reversed. 


DAVID  KAWANANAKOA,  Jonah  Kihirii' 
naole,    Abigail    W.    Kawananakot,  sri 
Elizabeth  K.  Kalanianaole,  Appts., 
▼. 

ELLEN  ALBERTINA  POLTBLANK,  Otkr 
wise  Known  as  Sister  Albertina,  Tnot* 
for  Stella  Keomailani  Cocfcett,  tad  SUb 
K.  Cockett,  Sole  Beneficiary  nnder  find 
Trust. 

(See  S.  a  Reporter's  ed.  349-351) 

Mortgage— foreclosore—defidcBcy  jUj^ 
—territory  as  defendant 

Jurisdiction  to  decree  foradoranai 
sale  under  a  mortgage  and  to  enter  a  dr 
ficiency  judgment  is  not  defeated  beeumd 
the  inability  to  join  all  the  paities  ssito 
sell  all  the  land,  dne  to  a  eoavejasflirf* 
part  of  the  mortgaged  property  to  the  ^ 
tory  of  Hawaii,  woich  inalsto  npoa  to  ^ 
munity  from  suit. 

[No.  273.] 

Argued  and  submitted  Bfareh  21,  IW.  > 
cided  April  8,  1907. 

APPEAL  from  the  Supreme  Ooartolto 
Territory  of  Hawaii  to  refiev  a  d«« 
which  affirmed  a  decree  of  fdredosviaA 
sale  under  a  mortgage,  rendered  1^  tki  (^ 
cuit  Court  of  the  First  CiKidt  is  tfalW' 
ritory.    Affirmed. 

See  same  case  below,  17  Haw.  tt. 

The  facto  are  stoted  in  the  opiaioa 

Mr.  Sidney  M.  Ballmi  snbBBitted  ttoM> 
for  appellanto: 

The  owners  of  the  equity  of  ndMiffli*, 
of  all  parts  of  the  premian  eofcnd  If  > 
mortgage  must  be  made  dsfsndJirti  k  i 
suit  in  equity  to  foredoae  that  muilpP 

Detweiler  t.  Holderhanm*  42  M.  3g.^ 

No  deficiency  Judgment  ahould  to  Mi** 
against  the  mortgagors  until  all  of  tto  wt^ 
gaged  premises  have  been  sold  aai  Ito  f^ 
eeeds  applied  to  -the  payment  of  tti  "^ 
gage  debt. 

Hull  v.  Young,  20  8.  a  64,  •  &  S*M 
null  ▼.  Coe,  77  Gal.  60,  11  Am.  8t  IV^M 
18  Pac.  808;  Powell  t.  FutiMn,  MOM. A 
34  I'ac  677;  Clapp  t.  llazmD.  13  WhM 
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663;  Shekel  t,  Backh&Ui,  7  Bias* 
:^.  No.  12,599. 

ritorj  of  Hawaii  is  a  mimicipal 
1,  with   capacity   to   sne  and  be 

jlun,  Corp.  U  20,  31j   1  Shearm. 
Bg,  §  249  J  1  Tliomp.  Corp,  $  L 
irt  hoA  called  the  lemtorie*  **of- 
uiucipatities/'   and   likened  them 
:riet  of  Columbm. 
w.  Silver  Bow  Coimty,  139  U,  8, 

5  L,  ed.  210,  212,  11  Sup,  Ct.  Rep. 
■  V.  Franklm,  172  U.  S.  416,  423, 
m,  500,  10  Sup.  a.  Rep.  183. 

est  analogy  that  can  be  drawn  is 
be  territory  of  Hawaii  and  the 
Columbia,  The  latter  has  been 
a  municipal  corporation. 
r.  District  of  Columbia,  91  U,  S. 
ed.  440. 

unicjpftl  corporation  may  b^  sued. 
V  Corp,  I  7300;  2  DilL  Mun.  Corp. 
^rsoll.  Pub-  Corp.  p.  402;  Prout  T. 
et,  154  Maaa.  450,  23  N.  E.  679; 
V,  Milwaukee  &  M,  R.  Co.  7  Wis. 

itory  hai  aasumed  the  right  and 
»  bring  suits,  which  capacity  has 
questioned. 

'  T.  Liliuokalani,  14  Haw.  88;  Ter- 
ahu  C-ounty,  15  Haw.  365;  Terri* 
-r,  16  Haw.  363;  Territory  v,  Mc- 

6  Haw.  728;  Territory  y.  Cotton, 
4,  045. 

itory  hafl  also  b^en  defendant  in 

ta,   two  of  which  have  come  be- 

3urt. 

.  Hawaii,  194  U.  S.  154,  48  L.  ed. 

>,  Ct.  Rep.  617;  Carter  v.  Hawaii, 

&B,  50  L,  ed.  470,  26  Sup.  Ct.  Rep. 

ihe  past  two  years  the  territory 
I  count iea,  giif^ing  each  county  the 
ffer  to  sue  and  be  sued  in  its  cor- 
ae.  It  can  hardly  be  urged  that 
ry  could  delegate  a  power  which 
itself  possess  yet  thr.i  eTiivcttiienL 
jcpressly  sustained  by  the  courts. 
'  ex  rel.  Oahu  County  v.  Wliit ncy, 
CO. 

ciption  of  the  Unit4*d  Stateai  an  1 
!  several  atatps  from  mnt,  except 
I  authorized  by  th^ir  own  Ic^isla' 
QOthing  to  do  with  the  cor pnj  site 

either  the  United  Statea  or  the 
;ea,  but  is  a  mere  privih'f^'e,  which, 
3d,  leaves  the  sovcreigti  state  lia- 
like  any  other  public  corporation, 
aolely  upon  s<jvprei^ty,  iind  the 
any  of  the  casca  which  di^cu^:^ 
lie  will  show  how  inapplicalilc  the 
>f  those  casea  will  be  when  ap- 

territory    which   has    no   30ver- 


ifemphis  &  C.  IL  Co.  Tennessee,  101  U.  3. 
337,  330,  25  L.  ed.  900,  061  j  United  States  v. 
Lee,  106  U.  S.  196,  200,  27  L.  ed.  171,  170,  I 
Sup.  Ct.  Rep.  240;  Carroll  v.  Price,  81  Fed. 
141;  Talbott  V.  Silver  Bow  County,  supra; 
Metropolitan  R.  Co.  v.  District  of  Columbia, 
132  U.  S.  1,  9,  33  L.  ed.  231,  234,  10  Sup.  Ct. 
Rep.  19 1  Barnet  v.  District  of  Columbia, 
supra. 

Moreover,  a  mortgagee  of  land  may  haw 
relief  eren  against  a  so F€ reign  state. 

Jackson  ex  dem.  People  v.  Pierce,  10 
Johns.  417  i  Reeve  v.  Atty.  Gen.  2  Atk.  223; 
Hodge  V.  Atty.  Gen.  3  Younge  &  C.  Exch. 
342;  Rogers  v.  ifaule,  1  Younge  k  C«  Ch. 
Cas.  4. 

Mr.  Aldis  B.  Browne  argued  the  cause, 
and^  with  Messrs,  Alexander  Brit  ton  and  E. 
A.  Douthitti  filed  a  brief  for  appellees: 

It  is  elemental  that  the  itate  or  lovereign 
cannot  be  sued  in  its  own  courts  without  its 
oonsent. 

Beers  v.  Arkanafta,  20  How.  52 7i  529,  15 
L.  ed-  991,  992;  Memphis  &  C.  R.  Co.  v, 
Tennessee,  101  U.  B.  337,  339,  25  L.  ed.  960, 
961 ;  Briscoe  v.  Bank  of  the  Commonwealth, 
11  Pet.  257»9L.  ed.  709. 

And,  when  a  state  grants  a  right  of  rem- 
edy against  itself,  it  may  attach  whatever 
limitations  or  conditions  it  chooses  to  the 
remedy;  and,  under  our  Federal  Constitu- 
tion, if  one  of  the  several  atates  gives  m 
right  of  action  against  itself,  it  may  there- 
after  withdraw  its  consent  to  ba  sued^  with* 
out  impairing  the  obligation  of  contracts, 
within  the  meaning  of  the  constitutional 
prohibition, 

De  Saussure  v.  Gaillard,  127  U.  S.  216,  33 
L,  ed.  125,  8  Sup.  Ct.  Rep.  1053;  Antoni  v. 
Greenhow,  107  U.  S.  789,  27  L.  ed,  4^8,  2 
Sup.  Ct.  Rep.  91;  Memphis  &  C  H.  Co,  v, 
Tennessee,  101  U.  S.  337,  25  L.  ed.  960; 
Bpcra  V.  Arkansas,  20  How.  527, 15  L,  ed.  99L 

And  this  rule  is  equally  applicable  to  ths 
organ isted  territories  of  the  United  States, 

T<3rritory  v.  Doty,  1  Finney  (Wis.)  406; 
r^nj^ford  V.  King,  1  Mont.  38;  Fiak  v, 
Cuthbert,  2  Mont.  698. 

Tlie  territory  of  Hawaii  Is  not  a  munlcipai 
corporation. 

Dill.  Mun.  Corp.  3d,  IS  IB,  31;  Chiaholm  v. 
Georpia.  2  Dall.  41D,  447,  I  L.  yd.  440.  452; 
Coffield  V.  Territory,  13  Haw.  479. 

The  territory  not  being  suable,  it  neces- 
sarily follows  that  the  entire  available  io* 
curity  was  covered  by  suit  and  decree^  and 
deficiency  judgment  after  sale  of  all  security 
which  could  be  reached  is  proper. 

Clark  V.  Simmons,  55  Hun,  175,  8  N,  Y, 
Supp.  74;  2  Jonca,  Mortg.  6th  ed.  |  1709b, 

Mr.  Justice  Holmes  delivered  the  opinioD 
of  the  court : 

This  ia  an  appeal  from  a  decree  affirming 
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a  decree  of  foreclosure  and  sale  under  a 
mortgage  executed  by  the  appellants  to  the 
appellee,  Sister  Albertina.  17  Haw.  82.  The 
defendants  (appellants)  pleaded  to  the  ju- 
risdiction that  after  the  execution  of  the 
mortgage  a  part  of  the  mortgaged  land  had 
been  conveyed  by  them  to  one  Damon,  and 
by  Damon  to  the  territory  of  Hawaii,  and 
was  now  part  of  a  public  street.  The  bill 
originally  made  the  territory  a  party,  but 
the  territory  demurred  and  the  plaintiffs 
dismissed  their  bill  as  to  it  before  the  above 
plea  was  argued.  Then  the  plea  was  over- 
ruled, and  after  answer  a^d  hearing  the  de- 
cree of  foreclosure  was  made,  the  appellants 
having  saved  their  rights.  The  decree  ex- 
cepted from  the  sale  the  land  conveyed  to 
the  territory,  and  directed  a  judgment  for 
the  sum  remaining  due  in  case  the  proceeds 
of  the  sale  were  insufficient  to  pay  the  debt. 
Eq.  Rule  92. 

The  appellants  contend  that  the  owners  of 
the  equity  of  redemption  in  all  parts  of  the 
mortgage  land  must  be  joined,  and  that  no 
deficiency  judgment  should  be  entered  un- 
til all  the  mortgaged  premises  have  been 
sold.  In  aid  of  their  contention  they  argue 
that  the  territory  of  Hawaii  is  liable  to  suit 
like  a  municipal  corporation,  irrespective  of 
the  permission  given  by  its  statutes,  which 
does  not  extend  to  this  case.  They  liken  the 
territory  to  the  District  of  Columbia  (Met- 
[•53]ropolitaDr  *R.  Co.  t.  District  of  Columbia^ 
132  U.  S.  1,  33  L.  ed.  231,  10  Sup.  Ct.  Uep. 
19),  and  point  out  that  it  has  been  a  party 
to  suits  that  have  been  before  this  court 
(Damson  v.  Hawaii,  194  U.  S.  164,  48  L.  ed. 
916,  24  Sup.  Ct.  Rep.  017;  Carter  v.  Hawaii, 
200  U.  S.  255,  50  L.  ed.  470,  26  Sup.  Ct. 
Rep.  248). 

The  territory,  of  course,  could  waive  its 
exemption  (Smith  v.  Reeves,  178  U.  S.  436, 
44  L.  ed.  1140,  20  Sup.  Ct.  Rep.  919),  and  it 
took  no  objection  to  the  proceedings  in  the 
cases  cited  if  it  could  have  done  so.  See 
act  of  April  30,  1»00,  chap.  339,  §  96.  31 
Stat,  at  L.  141,  160.  But  in  the  case  at  bar 
it  did  object,  and  the  question  raised  is 
w'hether  the  plaintiffs  were  bound  to  yield. 
Some  doubts  have  been  expressed  as  to  the 
iourcc  of  the  immunity  of  a  sovereign  power 
from  suit  without  its  own  permission,  but 
the  answer  has  been  public  property  since  be- 
fore the  days  of  Hobbcs.  Leviathan,  chap.  26, 
2.  A  sovereign  is  exempt  from  suit,  not  because 
of  any  formal  conception  or  obsolete  theory, 
but  on  the  logical  and  practical  ground  that 
there  can  be  no  legal  right  as  against  the 
authority  that  makes  the  law  on  which  the 
right  depends.  "Car  on  pent  bien  recevoir 
toy  d*autrui/,  maia  il  eat  impossible  par  tki- 
iure  de  sr.  donncr  loy."  Bodin.  Republique, 
1.  chap.  H.  ed.  1G20.  p.  132;  Sir  John  Eliot,  De 
Jure  Maiestatis,  chap.  3.  Nemo  9uo  itatuto 
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ligaiur  neceeaitative.  Baldus,  De  Lig.  ct 
Const  Digna  Vox,  2.  ed.  1496,  fol.  511,  A 
1639,  fol.  61. 

Ab  the  ground  ia  thus  logieal  and  yndkti 
the  doctrine  la  not  confined  to  poiren  tbt 
are  sovereign  in  the  full  seiue  of  jvidiol 
theoiy,  but  naturally  ia  extended  to  tka 
that,  in  actual  administratioiiy  origiaileiii 
change  at  their  will  the  law  of  eoBtndui 
property,  from  which  persona  witUi  tk  ji- 
risdiction  derive  their  rights.  A  nit  pn- 
supposes  that  the  defendants  arc  nikjed  to 
the  law  invoked.  Of  ooune  it  tuad  b 
maintained  unless  they  are  so.  But  thrft  ii 
not  the  case  with  a  territory  of  the  liited 
States,  because  the  territoiy  itself  ii  th 
fountain  from  which  rights  ordinarilj  In. 
It  is  true  that  Congress  might  istcnoi^ 
just  as,  in  the  case  of  a  state,  the  OoHliti- 
tion  does,  and  the  power  that  can  sHir  tk 
Constitution  might.  But  the  righto  thit  a- 
ist  are  not  created  bf  ^Congress  or  theOn-[M 
stitution,  except  to  the  extent  of  eotVi 
limitations  of  power.  The  District  d  O 
lumbia  is  different^  because  then  the  to^ 
of  private  rights  is  created  and  eoatnlkdky 
Congress,  and  not  hy  a  l^gislatuc  d  tke 
District.  But  for  the  territory  of  Hsniiit 
is  enough  to  refer  to  the  organto  sflt  A^ 
of  April  30,  1900,  chap.  339,  %%^B.  H 
SUt.  at  L.  141,  142,  160.  CoAeld  v.  Tvii' 
tory,  13  Haw.  478.  See,  further,  Territoiy 
V.  Doty.  1  Pinney  (Wis.)  390,  406;  U^T 
ford  V.  King,  1  Mont  33;  Fisk  ¥.  CM^ 
2  Mont.  593,  698. 

However  it  might  be  in  a  diffcfi^  M*^ 
when  the  inability  to  join  all  flti* 
and  to  sell  all  the  land  is  due  to  a  cv^ 
ance  by  the  mortgagor -directly  or  iaiiii4f 
to  the  territoiy,  the  eourt  is  not  therii^'^ 
prived  of  ability  to  proeeed. 

Decree  affirmed. 

Mr.  Justice  Harlan  oonenn  in  the  "■'^ 
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(No.  219.) 

S,  C.  Reporter'B  ed.  354-363.) 

sUte  court — reTiew  af  queatioiii  of 

le  decision  of  a  state  court  upon 
i  of  local  law  19  not  subject  to  re- 
:he  Federal  Suprema  Court  on  writ 

to  the  state  court. 

tonal  law — ^who  may  raise  question. 

lie  question  whether  a  state  statute 
lieu  upon  a  ves^l^  enforceable  in 
lurt,  for  materials  and  aup plies  fur- 
I  the  erodit  of  the  veeael,  is  nn  un- 
ional  infringement  upon  the  exclu- 
tiralty  jurisdiction  of  the  Federal 
'  liena  f*f  a  maritime  character^  ii 
in  &  ease  in  which  no  maritime  Hen 

Ml. 

ttate   or   Federal   jurisdiction — en- 
lien  on  vessel. 

le  eDforeeineiit  of  a  lien  given  by  a 
itute  upon  &  ve>isel  for  materials 
I  after  she  was  launched  is  within 
Ifction  of  a  state  eourt,  where  such 
I  were  really  furnished  for  the  eom- 
f  the  vessel  and  were  fairly  a  part 
i^naj  construction. 

e-^tate  regulation— enforcing  lien 

leL 

3©  exclusive  control  over  interstate 
»  vested  in  Congress  by  the  Federal 
ion  or  laws  is  not  infringed  by  the 
ent  against  a  vessel  engaged  in  in- 
sommerce  of  a  lien  given  by  a  state 
or  materials  furnished  for  her  con- 

jtate   or   Federal   jurisdiction— eu' 

lien  on  veaseL 

contract  to  build  a  alvip,  not  being 
ne  contract,  which  can  only  be  en- 

a  court  of  admiralty,  a  lien  ^iven 
te  statute  for  materials  furnished 
oat  ruction  may  be  enforced  against 
1  in  a  state  court. 

[Noa.  218,  219.J 

'ebruary  28,  1907.    Decided  April  8, 
1907. 

■lOR  to  the  Supreme  Court  of  the 
of  Michigan  to  review  two  judg- 


-On  what  questions  the  Federal  Su- 
kurt  will  consider  in  reviewing  the 
a    of    state    courts — see     note    to 
reK  Hill  v.  Dockery,  63  L.R.A.  57  L 
!   jurisdiction    in   admiralty   to  en- 
ts  created  by  state  laws — see  note 
lectron,  21  C  C,  A.  2L 
:he  limits  of  admiralty  jurisdiction 
ee  to  Alton  v*  Newberry,  16  L.  ed* 
0;    The   Curtis,   ^    L.R.A.   711;    and 
^ftus.  5  L.R.A.  t)S4. 
tinj?  liens  on  vessels  under  mt*chan 
laws — see  note  to  Bakley   v.  The 
I   L.R.A.  505. 
S. 


menta  afflnning  decrees  of  the  Circuit  Court 
of  Wayne  County,  in  that  atate^  enforcing 
liens  against  a  vessel  for  materials  and  aup- 
plies  furnished  for  her  construction.  Af- 
firmed. 

^ee  same  case  below,  I €2  Mich.  34^  lOa 
N.  W,  627. 

Statement  by  Mr.  Justiee  0fly: 
These  caaea  may  be  considered  together. 
They  are  writa  of  error  to  the  judgments  of 
the  aupreme  court  of  Michigan  affirming  the 
decrees  of  the  eircuit  court  of  Wayne  county^ 
Michigan,  enforcing  liens  for  the  Be  Laney 
Forge  &  Iron  Company,  defendant  in  error, 
in  2  IS,  and  George  W.  Edwards  and  others, 
defendanta  in  error  in  219,  and  interveneri 
in  the  original  ease. 

The  Winnebago,  a  steel  steamer  of  1»O01 
tons  burden^  was  built  by  the  Columbia 
Iron  Works,  at  St.  Clair,  Michigan.  The 
contract  price  was  $05,000;  date  of  eon- 
tract,  March  3,  1902;  between  the  Columbia 
Iron  Works  and  John  J,  Boland  and  Thomaa 
J.  Frindeville.  It  waa  understood  that  theae 
persona  should  organise  m  corporation  to  be 
known  aa  the  Iroquois  Traaaportation  Com- 
pany. The  contract  priee  waa  to  be  paid» 
131^000  in  caah^  from  time  to  time;  for  the 
balance  the  transportation  company  was  to 
execute  ita  notes  to  the  amount  of  $16,000i 
to  issue  bonds  for  $45,000,  to  be  secured  by 
mortgage  upon  ita   property.     On  April  i, 

1902,  Boland  and  Prindeville  assigned  the 
contract  to  the  Iroquois  Transportation 
Company.  Pajinents  were  made  on  the  con- 
tract aa  follows: 

$7j500,  at  date  of  signing  eontrftct  j 
7,500.   April  3,    1002; 
4,000,  April  14,  1902; 
4,000,  June  15,  1902; 
4.O00.  July  15,  1002. 
An  additional  $4,000  was  paid  on  Octobei 
3,  1002,  and  two  negotiable  notes  of  $4^000 
giv^en,   maturing   respect ively   Novembef    1, 

1903,  and  November  1,  1004. 

The  steamer  was  launched  March  21, 
!003.  After  she  was  in  the  water  the  work 
on  the  contract  continued.  On  July  18, 
1903,  she  waa  inspected,  measured^  enrolled, 
and  licensed  to  *be  employed  in  domestic  and  [398} 
foreign  trade.  This  license  was  issued  in 
the  name  of  the  Columbia  Iron  Works  as 
owner. 

On  July  19,  1003,  the  Iroquois  Trans- 
portation Company  received  a  bill  of  sale 
of  the  steamer  and  delivered  to  the  Golmn* 
bia  Iron  Works  ninety-six  negotiable  hondf 
of  $500  each,  secured  by  mortgage  on  thf 
steamer,  and  paid  the  balance  of  the  pur- 
chase money,  which  was  to  be  paid  in  caihf 
then  amounting  between  $400  and  S600, 

The  agreement  recited  that  possession  waa 
given  to  the  Iroquois  Transportation  Com- 
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pany  for  the  purpose  of  eompletiiig  and  fln- 
iahing  up  those  things  still  remaining  un- 
done on  the  steamer  and  required  to  be 
done  by  the  iron  works  by  the  terms  of  the 
contract  for  the  construction  of  the  steamer, 
"it  being  the  sole  intent  and  purpose  of  this 
agreement  to  enable  the  Iroquois  Trans- 
portation Company  to  obtain  immediate  pos- 
session of  the  steamer,  and  without  intend- 
ing either  to  limit  the  extent  of  the  obliga- 
tion of  said  Columbia  Iron  Works  under  the 
original  specifications." 

The  steamer  left  St.  Clair  for  Lorain, 
Ohio,  July  19,  1903.  At  that  time  she  was 
not  completed,  and  workmen  remained  on 
her  and  went  with  her  to  St.  Clair,  where 
additional  work  was  done  upon  her.  She 
was  afterwards  engaged  in  carrying  cargoes 
between  points  on  Lake  Erie  and  Lake  Su- 
perior. 

On  July  30,  1903,  the  Columbia  Iron 
Works  made  an  assignment  for  the  benefit 
of  creditors.  On  August  26,  1903,  the  Be 
Laney  Forge  &  Iron  Company  served  notice 
on  the  Iroquois  Transportation  Company 
that  it  made  a  claim  of  lien  against  the 
steamer  for  forging  and  material  furnished; 
and  on  October  6,  1903,  complaint  was  filed 
in  the  circuit  court  of  Wayne  county,  Mich- 
igan, and  shortly  thereafter  Edwards  and 
others  intervened  in  the  case,  claiming  a 
lien.  The  Iroquois  Company  gave  a  bond 
under  the  statute  for  the  release  of  the  ves- 
sel. Decrees  were  rendered  in  favor  of  the 
claimants  and  interveners  in  the  circuit 
court  of  Wayne  county,  and  upon  appeal 
they  were  affirmed  in  the  supreme  court  of 
Michigan.     142  Mich.  84,  105  N.  W.  527. 

Mr.  Charles  E.  Kremer  argued  the  cause, 
and,  with  Mr.  William  T.  Gray,  filed  a  brief 
for  plaintiff  in  error: 

A  proceeding  under  the  statutes  of  Michi- 
gan against  a  vessel  which  has  already  been 
enrolled  and  licensed  under  the  laws  of  the 
United  States,  and  which,  at  the  time  of  the 
seizure,  was  actually  engaged  in  interstate 
commerce,  is  unconstitutional  and  void  be- 
cause in  conflict  with  the  Constitution  and 
laws  of  the  United  States. 

The  Glide,  107  U.  S.  GOG,  42  L.  ed.  290,  17 
Sup.  Ct.  Rep.  930;  Johnson  v.  Chicago  &  P. 
Elevator  Co.  119  U.  S.  397,  30  L.  ed.  450,  7 
Sup.  Ct.  Rep.  264;  White's  Bank  v.  Smith 
(White's  Bank  v.  The  Robert  Emmett)  7 
Wall.  C4G,  19  L.  ed.  211;  The  Menominie,  30 
Fed.  197;  The  Robert  W.  Parsons  (Perry  v. 
Haines)  191  U.  S.  17,  48  L.  ed.  73,  24  Sup. 
Ct.  Rep.  8;  The  Edith.  11  Blatchf.  451,  Fed. 
Cos.  No.  4,283;  The  Edith  (Poole  v.  Tyler) 
94  U.  S.  619,  24  L.  ed.  167;  Moir  v.  The  Du 
Baque,  4  Am.  L.  T.  84,  Fed.  Cas.  No.  9,696; 
The  Roanoke,  189  U.  S.  185,  47  L.  ed.  770,  23 
Bup.  Ct.  Rep.  491. 
838 


Tbm  iteamar  Winnebago,  engaged  ii  iits- 
state  eommeroe,  wms  not  subject  to  lonn 
while  passing  from  port  to  port  throng  tia 
waters  within  the  jurisdiction  of  the  eonrti 
of  the  state  of  Michigan. 

Michigan  C.  R.  Co.  ▼.  Chicago  &  M.  L  & 
R.  Co.  1  111.  App.  399;  Wall  T.  Norfolk  k 
W.  R.  Co,  62  W.  Va.  485,  64  L.R.A.  501.N 
Am.  St.  Rep.  948,  44  S.  B.  294;  ComwiyT. 
Quincy,  0.  &  K.  C.  R.  Go.  92  Mina.  SO,  M 
LJt.A.  624,  104  Am.  St.  Hep.  669,  W  N.  W. 
365. 

The  contract  to  build  a  ship  is  a  msiitiM 
contract,  and  therefore  there  is  a  Un  for 
material  and  labor  famished  which  eu  b 
enforced  in  a  court  of  admiralty, 'there  hi|| 
a  lien  under  the  state  law. 

People's  Ferry  Co.  ▼.  Been,  20  How.  81; 

16  L.  ed.  961;  Roach  ▼.  ChapmaB,  22  Hov. 
129,  16  L.  ed.  294;  The  J.  K  RnmbeD,  18 
U.  S.  1,  37  L.  ed.  345,  18  Sup.  Ct.  Bep.  88; 
Davis  ▼.  A  New  Brig,  Gilpin,  478,  M.  G^ 
No.  3,643;  Read  ▼.  The  Hull  of  a  Nev  B^ 

1  Story,  244,  Fed.  Cas.  No.  11,609;  The  COt 
to,  2  Ware,  37,  Fed.  Cas.  No.  2,816;  TbeM 
of  a  New  Ship,  2  Ware,  208,  Fed.  Oh.  Ka 
6,859;  Van  Pelt  T.  The  Ohio,  Fed.  OsaHfli 
16,870a;  The  Abby  Whitman,  17  Uw  lif 
322,  Fed.  Cas.  No.  15;  SewaU  ▼.  The  HsUfll 
a  New  Ship,  1  Ware,  665,  Fed.  Cba  U 
12,682;  Purington  t.  The  Hull  of  ■  Met 
Ship,  1  Ware,  656,  Fed.  Caa.  No.  1M73;  Tb 
Richard  Busteed,  1  Sprague.  441,  J^ed.  Om. 
No.  11,764;  Drew  ▼.  The  Hull  of  a  Kew  Sd^ 

17  Phila.  Leg.  Int.  405,  Fed.  Cum.  Ko.  11^1; 
Parmlee  ▼.  The  Charles  Mears,  Kewtenj. 
Adm.  197,  Fed.  Cas.  No.  10,766;  Kew  Jom? 
Steam  NaT.  Co.  v.  Merchants'  Bank,  6B9*. 
378,  12  L.  ed.  480;  Benedict,  Admiralty,  8 
ed.  §  264;  De  Lovio  T.  Bolt,  2  GalL  471,  M- 
Cas.  No.  3,776;  New  England  Mut.  SL  b& 
Co.  ▼.  Dunham,  II  Wall.  10,  20  L.  ci  8; 

2  Parsons,  Shipping  &  Admiralty,  827;  D** 
pont  de  Nemours  ▼.  Vanoe,  19  How.  Itt.  U 
L.  ed.  684;  The  Grapeehot  (TheGrspethotv. 
Wallerstein)  9  Wall.  129,  19  L.  ed.  661;  At 
Guy  (The  James  Guy  t.  Tall)  9  WaU.  78111 
L.  ed.  710;  The  Lulu  (Hazlchurst  f.  Tli 
Lulu)  10  Wall.  192,  19  L.  ed.  906;  TteCto* 

.  ter  (Pendcrgast  ▼.  The  General  0»8r)  M 
Wall.  204,  19  L.  ed.  942;  The  PaUpses  (H* 
Patapsco  v.  Boyce)  13  Wall.  829,  20  L  ii 
696;  The  Robert  W.  Parsons,  si^ia;  n> 
Blackheath  (United  States  t.  Etui)  IM 
U.  S.  361,  49  L.  ed.  236,  26  Sop.  a  li^ 
46;  JacKSon  ▼.  The  Magnolia,  20  Hov.8f' 
307,  15  L.  ed.  909^14;  Tncker  v.  Aha» 
droiT,  183  U.  S.  424,  46  Lu  ed.  864.  21  ft^ 
Ct.  Rep.  195;  Globe  Iron  Worki  OAi  v.lll 
John  B.  Ketcham,  2nd,  100  Mich.  688, 8  A» 
St.  Rep.  464,  69  N.  W.  247;  Tki  XUmUK 

3  Sawy.  619,  Fed.  Caa.  No.  4,884. 

Mr.  Herbert  K.  Oakca  argued  tki  mm 
and,  with  Messrs.  John  C  Shaw.  ChHt8  & 
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rea,  Wniiajn  B.  Cadj,  Joseph  G,  Hamb- 
Jt,»  Mid  Hugh  8beph«rd,  filed  a  brief  for 
tid«iii»  in  error: 
rtn  if  the  statute  la  ii]ieoiiBtiti]tloiia,l  in 

!  rc^pocts,  it  is  conatltiitional  and  valid 
>  far  as  it  relates  to  the  elaimB  in  con- 
ersj  here,  and  the  part  being  doflit  with 
bifi  cantroverey  ia  not  io  related  in  anb- 
Ge,  and  the  proviBions  are  not  so  inter- 
indent,  that  one  cannot  operate  without 
ether*  Under  luch  cireumatanceB  the 
rthat  lA  eonetitutioiial  will,  nnder  all  the 
lontieft,  stanil. 

Am*  &  Eng.  Enc.  Iaw.  2d  ed.  p.  lOSi; 
fcuk  Northern  line  Packet  Co.  v.  Keo- 
,  05  U.  S.  80,  24  L.  cd.  377;  Unit^r  v, 
m^,  103  U.  S.  i47-45S,  26  L,  ed.  405^ 

» may  h«  tme  that  the  effect  of  the  itat- 
even  where  it  Ettempte  to  enforce  a  lien 
1  nonmaritime  con  tract »  would  be  to  eSiut 
maritime  liens  if  the  vessel  went  to  sale. 
the  bsuca  here  are  not  burdened  with 
t  queBtion.  It  cannot^  in  this  eaae,  have 
itfect  of  cutting  o!T  any  maritime  Liens. 
I  Tessel  baa  been  bonded,  and  her  owner 
appeared  in  the  action.  Then,  again, 
fact  that  the  act,  in  case  of  a  sale,  aa* 
let  to  distribute  the  pro^seeds  and  tnar- 
l  the  claims  in  an  order  not  accepted  in 
admiralty  courts  does  not  affect  the  case 
biLr,  even  though  it  may  be  unconstitu- 
ml  in  that  regard, 
be  Winnebago,  73  C.  C.  A.  300,  141  Fed. 

a  long  as  the  materials  are  to  be  used 
part  of  the  original  construction  of  the 
jj  the  admiralty  will  not  take  cognizance 
:hem, 

he  Iosco,  Brown,  Adm.  495,  Fed.  Cas. 
7,000;  The  Victorian,  24  Qr  135,  41  Am. 
Ecp.  838,  32  Pac.  1040;  The  Winnebago, 
a  a  A.  301,  141  Fed.  051;  Detroit  v. 
mmond.  58  C.  C,  A.  301,  121  Fed.  071. 
he  state  here  had  compete  power  to  make 
enforce  the  law  here  madt^  and  enforced, 
K>  far  as  it  relates  to  the  a oti maritime 
ter  here  under  discussion,  and  its  en- 
^ment  ia  not  a  regulation  of  comniorce* 
mith  V.  MaryUmu,  IS  How*  71,  74,  15  L* 
289,  270;  Johnson  v.  Chicago  &  P.  Eltva. 
Co.  119  U.  a  388,  3&8,  30  L.  ed.  447,  400, 
jp.  Ct.  Rep.  254;  Cannon  v.  New  Orleans, 
ft^all.  677,  582,  22  L.  ed.  417,  420;  Gin- 
lati,  P*  B.  S,  &  P.  Packet  Co.  v.  Catletta 
y,  105  U.  S.  550,  20  L.  ed.  llfiO;  Parkers- 
;  &  0.  River  Tranap.  Co.  v.  Parkeraburg, 
a  S.  001,  27  L.  ed.  584,  2  Sup.  Ct.  Eep. 
;  The  Winnebago,  supra. 
he  admiralty  jurisdiction  does  not  eic- 
l  to  a  contract  for  builtjing  a  vcbsci, 
o  work  done  or  materials  furnished  in 
construction. 

napp,  S.  A  Co.  Co,  V.  McCaffrey,  177  U.  S. 
»  U.  8. 


638,  44  L.  «d.  921,  20  Sup.  a.  Rep.  S24;  P«. 
pie's  Ferry  Co.  v.  Beers,  20  How*.  303,  15  L. 
ed,  061;  Roaeh  v.  Chapman,  22  How.  129, 
16  L,  ed.  204;  Edwards  v,  Elliott,  21  WaTL 
532^553,  22  L.  ed.  487-491;  Graham  &  SL 
Transp,  Co.  v.  Craig  Shipbuilding  Ck>,  203 
O,  S.  677,  ante,  325,  27  Sup.  Ct.  Rep.  771. 

Mr,  Justice  Day  delivered  the  opinion  of 

the  court: 

The  Michigan  statute  under  which  the 
liens  are  claimed  in  this  case  is  as  follows: 

"Third  Compiled  Laws  of  Michigan,  p, 
3254: 

"(10789)  Sec.  2.  Every  water  craft  of 
above  5  tons  burden,  used  or  intended  t© 
be  used,  in  navigating  the  waters  of  thii 
state,  shall  be  subject  to  a  lien  thereon : 

* 'First,  for  all  debta  contracted  by  the 
owner  or  part  owner,  master j  clerk,  agents 
or  steward  of  such  craft,  on  account  of  sup- 
plies and  provisions  furnished  for  the  uae 
of  said  water  craft,  on  account  of  work  done 
or  services  rendered,  on  board  of  such  craft 
by  seamen  or  any  employee  other  than  the 
master  thereof  j  on  account  of  work  done  or 
service  rendered  by  any  person  in  or  about 
the  loading  or  unloading  of  said  water  craft; 
on  account  of  work  done  or  materials  fur- 
nishcd  by  mechaitics,  tradesmen,  or  othen^ 
in  or  about  the  building,  repairing*  fitting, 
furnishing,  or  equipping  such  craft:  Pro- 
vided^  That  when  labor  shall  be  performed 
or  materiala  fumiahed,  ss  aforesaid^  by  a 
subcontractor  or  workman  other  than  an 
original  contractor,  and  the  same  is  not  paid 
for,  said  person  or  persons  may  give  the 
owner  or  his  agent,  or  the  master  or  clerk 
of  said  craft,  timety  notice  of  his  or  their 
said  claim^  and  from  thenceforth  said  per< 
son  or  persona  shall  have  a  lien  upon  aald 
craft  pro  ro(o  for  his  or  their  said  elaima, 
to  the  amount  that  may  he  due  hj  said  own- 
er to  said  original  contractor  for  work  or 
labor  then  done  on  said  water  craft." 

*  Several  objections  are  urged  by  the  plain'[3G0j 
tiff  in  error  which,  if  snatained,  will  re- 
sult in  the  reversal  of  the  judgments  of 
the  supreme  court  of  Michigan.  Some  of 
them  are  of  a  non- Federal  character.  It 
19  insisted  that  the  statute  does  not  ap- 
ply in  this  case,  because  the  steamer  Winne- 
bago was  not  to  be  used  in  navigating  the 
waters  of  Michigan,  within  the  terms  of  the 
iitatute.  But  this  only  presents  a  question 
of  state  laWj  upon  which  the  judgment  of 
the  ata^te  court  is  final  and  conclusive.  The 
same  may  he  said  as  to  the  objection  be- 
cauiic  the  transportation  company  was  ft 
bona  ^de  purchaser  without  notice  of  com- 
plainant's lien,  and  because  complainant  did 
nut  within  a  year  file  ita  claim  for  a  lieu 
with  the  proper  court  in  the  county  in  which 
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it  resided.  These  are  state  questions,  like- 
wise concluded  by  the  decision  of  the  state 
court. 

It  is  further  contended  that  to  seize  the 
vessel  and  subject  her  to  sale  and  the  pro- 
ceeds thereof  to  distribution  in  the  state 
court  would  be  in  direct  conflict  with  the 
exclusive  jurisdiction  in  admiralty  in  the 
courts  of  the  United  States  in  favor  of 
liens  of  a  maritime  character,  and  there- 
fore the  Michigan  act  is  unconstitutional. 
No  maritime  lien  is  asserted  in  this  case, 
and  it  is  merely  a  matter  of  speculation  as 
to  whether  any  such  claim  existed,  or  might 
be  thereafter  asserted.  Xo  holder  of  any 
such  maritime  lien  is  here  contesting  the 
constitutionality  of  the  state  law. 

In  a  case  from  a  state  court,  this  court 
does  not  listen  to  objections  of  those  who  do 
not  come  within  the  class  whose  constitu- 
tional rights  are  alleged  to  be  invaded;  or 
hold  a  law  unconstitutional  because,  as 
against  the  class  making  no  complaint,  the 
law  might  be  so  held.  This  was  distinctly 
ruled  in  a  case  decided  at  this  term.  New 
York  ex  rel.  Hatch  v.  Reardon,  204  U.  S. 
152,  ante,  416,  27  Sup.  Ct.  Rep.  188.  See 
also  Albany  County  v.  Stanley,  105  U.  S. 
305-311,  25  L.  ed.  1044-1040;  Lampasas  v. 
Bell,  180  U.  S.  276,  283,  284,  45  L.  ed.  527, 
530.  531,  21  Sup.  Ct.  Rep.  368;  Clark  v. 
Kansas  City,  176  U.  S.  114-118,  44  L.  ed. 
392-396,  20  Sup.  Ct.  Rep.  284;  Cronin  v. 
Adams,  192  U.  S.  108-114,  48  L.  ed.  366- 
368,  24  Sup.  Ct,  Rep.  219. 

There  is  no  one  in  position  in  this  case 
to  make  this  objection,  and,  for  aught  that 
[861]  this  record  discloses,  no  such  maritime  *lien 
existed.  If  this  statute  is  broad  enough 
to  include  strictly  maritime  liens,  it  can 
only  be  held  unconstitutional,  in  a  case  com- 
ing from  a  state  court,  where  the  complaint 
on  that  ground  is  made  by  the  holder  of 
such  a  demand.  We  agree  with  Judge  Sev- 
er ns,  speaking  for  the  circuit  court  of  ap- 
peals for  the  sixth  circuit,  in  a  case  directly 
involving  this  question,  where  other  claim- 
ants upon  the  Winnebago  had  removed  a 
case  to  the  United  States  circuit  court  for 
the  eastern  district  of  Michigan,  whence  it 
was  taken  to  the  circuit  court  of  appeals: 

''And  the  fact  that  she  [the  Winnebago] 
might  become  subject  to  maritime  lieni 
would  not  destroy  liens  already  lawfully  ac- 
quired. It  is  true  she  might  become  subject 
to  maritime  liens  which  would  be  superior 
to  the  existing  lien,  and  that  such  liens 
would  have  to  be  enforced  in  the  admiralty. 
But  that  possibility  does  not  defeat  the  en- 
forcement by  a  state  court  of  the  nonmari- 
time  lien  to  which  she  is  subject.  How  else 
is  the  owner  of  the  latter  to  obtain  bis  rem- 
edy? It  may  be  the  vessel  will  never  be- 
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come  subject  to  maritime  liens  at  sll;  ai 
if  so,  the  holder  of  the  ezlatiiig  Hn  mf 
never  have  even  the  privilege  of  prorisgUi 
claim  in  some  cause  iastitutcd  for  saute 
purpose.  But  no  snch  supposed  asbsnMi' 
ment  has  yet  oecomd.  And  thej  an  uyik 
imaginary.  But  suppose  such  other  Bh 
should  attach.  That  should  not  pnrat  fti 
enforcement  of  the  earlier  liea  in  ths  fnpr 
court  If  the  holder  of  the  earlier  Urn  fc- 
lays  his  action,  he  subjects  himsdf  to  tti 
danger  of  superior  liens  beooning  fsshaui, 
and  the  enforcement  of  his  ofwa  lioi  ii  tti 
state  court  must  leave  the  vessd  subJMkli 
the  superior  liens  of  which  the  stale  Mrt 
cannot  take  cognizance.  If  oeessim  n* 
quires,  and  the  admiralty  court  eafona  tti 
superior  liens,  it  is  in  no  wise  obstraeteilf 
the  action  of  the  state  court,  aid  a  ttii 
under  a  decree  of  the  former  court  wosM  k- 
feat  the  title  gained  under  the  doosi  if 
the  state  court.  The  case  of  Iforaa  v.  Sbr 
ges,  164  U.  8.  256,  38  L.  ed.  Ml,  U  ftfi 
Ct.  Rep.  1019,  is  a  good  iUnstiata  4 
this  subject  There  is 
than  such  as  may  happen  in 
should  take  and  have  possessioo  of  thi  w-  _j 
sel  at  a  time  when  the  other  UkM  iHP| 
quire  it;  but  that  is  an  inddsnt  tmam 
along  all  the  lines  of  ooncurrsBt  prasMfiv 
in  the  state  and  Federal  courts,  sad  fm 
no  ground  for  the  denial  of  jnrisdicteli 
either."  The  Winnebago,  78  C.  C  A  M 
141  Fed.  945. 

It  is  next  insisted  that  the  matorishHl 
supplies  were  not  furnished  on  thi  cnitrf 
the  vessel,  hut  were  contracted  for,  ^ 
nished,  and  delivered  on  the  credit  rf  ill 
Columbia  Iron  Works. 

The  findings    upon    this 
again  questions  within  the 
diction  of  the  state  court    The 
not  be  disturbed  here. 

It  is  next  objected  that  the 
because  certain  items  were  mUowed  Iv  wtr 
terial  furnished  the  Tsesd   aflcr  Ai  Mi 
launched,  and  therefore  tlie  eobjest  if  «l^ 
sive  jurisdiction  for  whieh  a  Un  mH  atf 
be  enforced  in  the  admiraltj.    BHt  wimM 
with  the  state  court  that  thMi  HHi  «■ 
really  furnished  for  the  OMiptalta  if  !• 
vessel,  and  were  faSrlj  a  part  iihm 
construction.     In  raea  n  mm  thi 
was  within  the  Juriidiallon  of 
court.    The  loeeo,  1  Brown,  Aim^ 
Gas.  No.  7,000;  The  Vietorian,  M  Or.  M.^ 
Am.  St  Rep.  838,  38  Pte.  1040;  Iki^ 
bago,  73  C.  C.  A.  298,  141  TwL  til 

It  is  urged  that  the  ntUnpft  U 
the  lien  on  "     TCHei 
engaged  in  in          .te  < 
fore  proceedings  i 
and  void,  in  riefc  «< ^ 
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rthia  subject  by  Oongresi  under  the  Con* 
titiition  and  t&wa  of  the  United  States.  But 
i  must  be  remembered  that  concerning  con- 
miU  not  maritime  in  their  nature,  the  stat^ 
li  authority  to  make  laws  and  enforee 
ma,  and  it  ia  no  Talid  objeetion  that  the 
iloroemetit  of  «ueh  laws  may  prevent  nv 
ifitruct  the  proaeeution  of  a  voyage  of  an 
tttitftte  dmracter.  The  laws  of  the  states 
londng  attachment  and  execution  in  eases 
gnteable  in  state  courts  have  been  sua- 
iaed  and  upheld.  Johnson  v*  Chicago  k  P- 
bfator  Co,  119  U,  S.  388-3&8,  30  L.  ed. 
1-7-450,  7  Sup,  Ct,  Rep.  254.  The  state 
ay  pass  laws  enforcing  the  rights  of  its 
tiaena  which  affect  interstate  commerce, 
it  fall  short  of  regiilatmg  Buch  commerce 
1  the  sense  *in  which  the  Constitution  gives 
tdusive  jurisdiction  to  Congress.  Sherlock 
,  Ailing/ 93  U.  S,  99-103,  23  L.  ed.  819, 
20;  Kidd  v.  Pearson,  128  U,  S,  1,  23,  32 
^fd,  346.  351,  2  Inters.  Com.  Rep.  232,  9 
tap.  Ct.  Rep.  6;  Pennsylvania  R.  Co»  v* 
lufhes,  191  U.  S.  477,  48  L.  ed.  268,  24 
ln^.  Ct.  Rep.  132. 

Upon  the  subject,  Mr,  Justice  Brown, 
^klng  for  the  court  in  Knapp,  8.  &  Co. 
3».  V,  McCaffrey,  177  U,  S.  638-642,  44  L. 
sd.  921-923,  20  Sup,  Ct  Rep.  824-S27,  said: 

That  wherever  any  lien  is  given  by  a 
>Ute  itatute  for  a  cause  of  action  cognixable 
M  idmiralty,  either  in  rem  or  m  personamt 
»ocee4ingB  in  rem  to  enforce  such  lien  are 
nithin  the  exclusive  jurisdiction  of  the  ad* 
hlnltj  courts, 

"But  the  converse  of  this  proposition  is 
s^uilly  true,  that  if  a  lien  upon  a  vessel  be 
Ete*t«d  for  a  claim  over  which  a  court  of 
Mlmiralty  has  no  jurisdiction  in  any  form, 
mk  lien  may  he  enforced  in  the  courts  of 
iki  state.  ThuSt  as  the  admiralty  jiiriBdic- 
^s  do^  not  ecfCteud  to  a  contract  for  build- 
ig  a  veaael,  or  to  work  done  or  materi- 
Ui  furnished  in  its  construction  (People's 
?erry  Co.  v.  Beers,  20  How.  393,  16  L,  ed. 
»6l;  Roach  v.  Chapman.  22  How.  129,  16  L. 
Ni  294),  we  held  in  Edwards  v,  Elliott,  21 
^ilL  532,  22  L.  ed.  487,  that  in  respect  to 
ttcti  contracts  it  was  competent  for  the 
tates  to  enact  such  laws  as  their  legislatures 
oigbt  deem  just  and  expedient,  and  to  pro^ 
ide  for  their  enforcement  in  rein," 

The  contract  lu  this  cafle  being  for  the 
<»aBtruction  of  a  ve^^acl^  and  its  enforcement 
Kthin  the  power  and  jurisdiction  of  the 
tite  courts,  we  do  not  think  that  execu- 
iofl  of  such  a  decree  can  be  avoided  because 
hs  vessel  engaged  in  interstate  commerce, 

Finslly,  an  elaborate  and  able  argument 
i  made  in  support  of  the  contention  that 

contract  to  build  a  ship  is  a  maritime 
JBtract,  and  therefore  can  be  enforced  only 
I  admiralty;  hut,  as  late  as  this  term,  in 
05  U.  S.  U.  S.,  Book  51. 


Graham  &  M,  Transp.  Co.  v.  Craig  Ship- 
building  Co«j  this  contention  was  overruled 
upon  the  authority  of  the  previous  decisions 
of  this  court,  203  U.  S.  577,  ante,  325,  27 
Sup.  Ct.  H«p.  777. 

The  judgments  of  ths  Supreme  Court  of 
Michigaii  are  affirm  ed« 


•AUGUSTA  A.   PETEBSOK  and  Ida  Peter  rSM] 
son,  a  Minor^  Plffi.  in  Err., 

T. 

CHICAGO,    ROCK    ISLAND,    &    PAaFIO 
RAILROAD  COMPANY. 

(See  S*  C,  Reporter's  ed.  3d4-3M.) 

Writ  and  process — service  on  foreign  corpo* 
ration, 

L  The  ownership  by  a  foreign  railway 
company  of  a  controlling  interest  In  the 
stock  of  a  douiestic  railway  company  which 
retains  its  own  o01(^ts,  has  property  of  iti 
own^  and  is  responsible  for  its  contracts  and 
to  persons  with  whom  it  deals,  does  not 
make  the  foreign  oorporation  liable  to  serv- 
ice of  process  within  the  state  on  the  theory 
that  it  is  doing  business  therein  through  the 
agency  of  the  domestic  corporation. 
Writ  and  process — service  ou  foreign  corpo- 
ra ti  oil 

2.  Service  of  process  on  an  agent  of  « 
foreign  corporation  doing  business  within 
the  state,  in  order  to  be  valid ^  must  bo  upon 
an  agent  representing  the  corporation  witb 
respect  to  such  business, 

[No,  225.] 

Argued  and  submitted  March  fl  and  T,  1907- 
Decided  April  8.  1907. 
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ERKOE  to  thfl  Circuit  Court  of  tha 

United  States  for  the  Northern  District 
of  Texas  to  review  a  judgment  dismissing, 
for  want  of  jurisdiction,  an  action  against 
a  foreign  corporation.    AMrmed. 

Statement  by  Mr,  tTustice  Day: 
This  case  comes  here  upon  a  certificate 
from  the  circuit  court  of  the  United  States 
lor  the  northern  district  of  Te^cas,  raising 
the  question  of  the  jurisdiction  of  that  oouri 
over  an  action  brought  by  plaintiffs  in  error, 


NoTE.^ — ^As  to  service  of  process  upon  for- 
eign corporations — aee  notes  to  Foster  T. 
Charles  Betcher  Lumber  Co.  23  L.R.A,  490; 
Eldred  v.  Americtiii  Palace-Car  Co.  45  0,  0. 
A.  3;  and  CeUa  CommiE^sion  Co,  v.  Bohlinger, 
78  C.  C.  A,  473. 

That  a  foreign  corporation  must  he  en- 
gaged in  business  within  the  state  m  order 
to  validate  scrvico  of  process  upon  it — geo 
note  to  Pinney  v.  Providence  Loan  &  Invest* 
Co.  50  LJI.A.  601. 
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Augusta  A.  Peterson  and  Ida  Peterson,  the 
latter  a  minor,  suing  by  her  mother  and 
next  friend,  and  both  being  citusens  of 
Texas,  against  the  Chicago,  Rock  Island,  & 
Pacific  Railroad  Company,  an  Illinois  cor- 
poration. 

The  plaintiffs  in  error,  wife  and  daughter 
of  one  John  Peterson,  an  employee  of  the 
Pacific  company,  sought  recovery  for  the  al- 
leged negligent  killing  of  said  John  Peter- 
son while  engaged  as  an  engineer  in  its  em- 
ploy at  Chickasha,  in  the  Indian  territory, 
on  October  19,  1903.  It  is  charged  in  the 
petition  that  the  Pacific  company  was  then 
engaged  in  carrying  on  its  business  in  the 
state  of  Texas  in  the  name  and  through  the 
Chicago,  Rock  Island,  ft  Gulf  Railroad,  a 
corporation  of  the  state  of  Texas,  which  Ut- 
[865]  ter  corporation,  it  was  alleged,  was  *an 
auxiliary  corporation  and  agent  of  the  de- 
fendant, and  was  then  and  there  dominated 
and  controlled  by  it»  its  lines  of  railroad 
being  operated  by  the  Pacific  company  as  a 
part  of  the  Rock  Island  system. 

It  was  charged  that  S.  B.  Hovey,  vice 
president  and  general  manager  of  the  Gulf 
company,  residing  in  Tarrant  county,  Texas, 
was  also  the  general  manager  and  local 
agent  of  the  Pacific  company  in  that  state. 
It  was  also  alleged  that  F.  E.  Merrell  was 
the  local  agent  in  Tarrant  county,  Texas,  of 
the  Pacific  company,  and  that  M.  E.  Sebree 
was  the  local  agent  for  it  in  said  county  and 
state. 

Service  of  citation  was  made  on  the  de- 
fendants by  serving  the  parties  above  named 
as  its  agents  in  Tarrant  county,  Texas,  in 
pursuance  of  the  statute  of  the  state.  The 
defendant  moved  to  quash  the  service  on  the 
ground  that  none  of  the  parties  were  such 
agents,  and  filed  in  support  of  its  motion 
the  affidavits  of  each,— Hovey,  Merrell,  and 
Sebree, — denying  such  agency.  Thereafter 
plaintiffs  made  application  for  additional 
process  in  pursuance  of  a  later  statute  of 
the  state  of  Texas,  to  be  hereinafter  noticed, 
and  charged  that  A.  L.  Thomas,  who  resides 
in  Tarrant  county,  Texas,  was  a  train  con- 
ductor enpaged  in  handling  trains  over  the 
tracks  of  the  Gulf  railroad  in  the  state  of 
Texas  and  over  those  of  the  Pacific  railroad 
beyond  the  limits  of  the  state,  and  that  he 
was  engaged  in  running  and  handling  pas- 
senger trains  on  the  tracks  of  both  said 
companies  on  both  sides  of  the  state  line,  and 
is  an  agent  and  representative  of  the  de- 
fendant company,  residing  in  Tarrant  coun- 
ty,  Texas.  It  was  further  charged  that  V. 
N.  Turpin,  who  resides  in  Fort  Worth,  Tar- 
rant county,  Texas,  was  a  ticket  agent  en- 
gaged in  the  selling  of  tickets  and  the  mak- 
ing of  contracts  for  transportation  and  for 
and  in  behalf  of  the  Pacific  compai^ 
842 


from  the  dtj  of  Fort  Worth,  Tnu,  onr 
the  lines  of  tho  Onlf  eompaay,  in  tte  itm 
of  Texas,  and  over  the  line  of  the  detadut 
oompai^  bejond  the  line  of  said  itstc^  iid 
was  an  agent  and  representative  of  tin  ih 
fendant  eompai^  in  said  state  and  eonti. 

*I1iese  persons^  lliainas  and  TnrpiB,  voiIN 
aceordingly   served   under   the  a] 
for  new  process  as  the  agents  and 
tatives  of  the  defendant  eompaay  is  Us 
said  county  and  state. 

The  defendant  oompany  lUed  a  snppl^ 
mental  motion  to  quash  this  servies  lyfli 
the  grounds  that  these  persons  wen  not  thi 
agents  or  representatives  of  the  ikhmM 
company,  filing  their  affidavits  in  sappoit  4 
said  motion.  In  the  retain  of  the  viik 
served  on  Hovey  it  was  also  set  forth  ttil 
he  was  general  manager  of  the  FMifie  tm- 
pany,  residing  in  Tarrant  county,  Tna 
The  motion  and  supplemental  motioB  ti 
quash  the  service  was  heard  by  the  eonitti 
motion  sustained,  and  the  cause  diadMi 
for  want  of  jurisdiction,  the  eoort  huUi^ 
that  the  defendant  had  not  been  pnHf 
served  with  process. 

From  the  stipulated  facts,  doevMBluy 
evidence,  and  testimony  embodied  in  tkU 
of  exceptions,  the  following  facts,  potii^ 
to  the  determination  of  the  issnss,  Mf  ^ 
gathered : 

The  Pacific  company  and  the  Gntf  cm- 
pany  are  both  of  the  "Rock  Island  ^sta" 
of  railroads.  The  seeond  annval  TCfort  if 
the  "Rock  Island  compai^''  ( Jmie  »,  UN) 
shows  that  it  is  the  owner  of  the  cntin«|^ 
tal  stock,  except  directors'  sharBi»  if  tli 
Chicago,  Rock  Island,  ft  PMiAe  Brih«i 
Company,  a  corporation  of  Iowa;  thstcm- 
pany  owns  696,S74.7S  shares  of  the  fl^M 
stock  of  the  Chicago,  Rock  Island,  k  hdtt 
Railway  Company,  a  corpoiatSoa  rf  *• 
sUtes  of  Illinois  and  Iowa,  and  MM 
shares  of  the  common  capital  stock  if  tli 
St  Louis  k  San  Francisco  Baiirmd  0»- 
pany,  a  corporation  of  the  stale  of  IBmt^ 
and  the  report  adds: 

"Each  of  the  two  latter  eompanla  ^^^^ 
ates  independently  its  lines  of  milwyf* 
each  is  interested  throm^  the  owmhU^ 
directly  or  indirectly,  of  at  knrt  Hi  ■► 
jority  of  the  capital  stock  In 
sidiary  companioi»  mA  of  ^ 
its  property  indepsBdsBtlj.  Tho  !!■■<» 
Chicago,  Hock  Idaad.  A  Firfis  Ml 
Company,  InehidiQg  Vtam  HoBMirtr «^^ 
ChocUw,  Oklahoma^  ft  G«lf  Bailicoi  C^ 
pany,  the  BurlingtaB.  (Mar  tN*? 
Northern  Railwaj  Oompany,  tad  *■■• 
Island,  ft  Peoria  ]  wj  Oompaij.ll^' 
with  the  lines  ol  i  boidiary  mmm^ 
namely,  the  Chic  ,  nock  IslsndttWw 
Railway  Oompa^,.  .md  the  CUm|ik^ 
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ft  EI  B&so  Hallway  Compftnj^  ^am* 
hat  is  known  aa  the  'Hock  Isknd  ija- 

h€  Roek  Island  ooiiipaay  is  the  nmu- 
A  entire  <^pjtal  stoek,  except  dir«et^ 
o^s,  of  the  Chit^aj  Eock  iBland,  k 
Bailroad  Com  pan  j,  the  income  of 
e  companies  !&  included  in  tbe  fol- 
statement.'' 

report  purports  to  be  made  by  0Td«r 
oard  of  directors,  was  dated  October 
if  and  was  signed  hj  Robert  Mather^ 
it*  Appended  to  this  report^  as  a 
it,  under  the  head  of  "Statements 
lubita^  Rock  Island  Sj^stem  Lines,'' 
»  following  itatement,  to  wit: 
page  23  ol  said  report^  UDder  the 
;  of  *Rock  laJand  System— State  of 
I  Operated:* 
JhicagOj  Rock  LslaDd,  &  Gulf  Railway 

L  T.  (Red  River),  to  Uallaa, 

126.67 

oit,  Tsxasj  to  Grabam,  Texas  53,29 
a^  O.  T,,  to  BraTO,  Texas -New 

»  itate  line 9L76 

O.  T.   {Texas  state  line),  to 

illo.  Texas 112.97 


Sdiio^gOj  Bock  Islandi  &  Gulf 

ray  Company ,..,.,. .  ,383.68'* 

tiff  also  introduced  in  evideDoe  a 
folder,  dated  July  10,  1004,  on 
WAS  ptinted  m  large  letters^  "Hock 
B^stcsn  Time -table/'  in  which  ap- 
the  names  of  the  Chicago,  Rock 
&.  Pacific  Railway  Compaaj,  Obi- 
lack  Island,  &  El  Paso  Railway 
jf  at)d  the  Chicago,  Rock  Islatidj  & 
til  way  Company,  with  a  list  of  the 
L&d  residences  of  the  pass^oger  and 
agents,  and  a  scbedulG  of  the  paa- 
trains  on  said  lines,  •Qn  the  inside 
over  of  the  folder  ia  a  map  showing 
a  of  the  said  railroad  company,  so 
sd  as  to  belong  to  one  system.  Be- 
map  is  printed : 

Eock  Island  Hystem  of  .America. 
Rock  Island  system  covers  a  terri- 
icb  is  1,000  miles  long  by  1,000  mi  lea 
ipports  a  population  of  more  than 

00  people,   and    ia   capable   of   sup- 
at  leaat  four  times  that  many.     Tbe 

this  territory  ia  as  great  as  tbo 
d  area  of   France,  Germany,    Italy, 

Austria -Hungary,  Denmark,  the 
mds,  Turkey  J  Switzerland,  and 
and  ita  productive  capacity  is  great- 

1  are  produced  more  than  half  tbe 
nore  than  half  the  com,  and  nearly 

cotton,  sOver,  and  gold  produced  in 
ted  States." 


The  origin  of  the  Gulf  company  ia  thus 
stated  m  tbe  annual  report  of  tbe  Rock  Is- 
land road,  June  30,  1904; 

"Cottsolidatioo  of  Texas  Lines, 

"The  legislatuj-e  of  the  state  of  Texas^  by 
an  act  passed  March  27th,  1903,  authorized 
the  sale  of  the  railroads  and  properties  of 
the  Chicago,  Rock  Island,  A  Texaa  Railway 
C^mpan^,  extending  from  the  Bed  rif^er  to 
Fort  Worth,  TexaSj  with  a  branch  from 
Bridgeport,  Texas,  to  Graham^  Texas;  the 
Chicago,  Rock  Islaod,  4  Mmoo  Railway 
Company,  extending  from  the  T^ocaa-Okla- 
homa  line,  near  Texhoma,  to  the  Teizaa-Ksw 
Mexioo  line  at  Bravo;  and  the  Cbootaw- 
Oklahoma  &  Texaa  Railroad  Company,  ecx- 
tending  the  Texas  Oklahoma  line  near  Tecx- 
ola,  Texas,  to  Amaritlo,  Texas,  to  the  CM- 
eago,  Rock  Island,  &  Gulf  Railway  Com- 
pany, which  had  constructed  a  line  of  rail' 
road  from  Dallasj  Texas,  to  Fort  Worth* 
Texas,  where  it  connected  with  tbe  line  Ervt 
named  above, 

"In  accordanoe  with  the  anibority  grant- 
ed, the  properties  referred  to  were,  by  ap" 
propriate  corporate  action,  deeded  to  tbi 
Chicago,  Rock  Island,  &  Gulf  RaOway  Ocon- 
pany  on  December  1,  1903. 

*"This  consolidation  permits  tht  propertlea[8M] 
in  question  to  be  opcratod  by  one  manage- 
ment  instead  of   four   separate  aets  of  of-^ 
ficials,  as  heretofore,  resulting  in  aeonomy  of 
operation  and  grater  efficiency  in  service. 

*'In  stating  the  assets  and  liabilities  of 
the  oompanies  forming  the  syst^Ei,  th«  hold- 
ings of  the  Chicago,  Rock  Island,  &  Pacific 
Railway  Company  in  the  bonds  and  capital 
stock  of  auxiliary  linea,  together  with  lodOi 
between  system  companies^  have  been  dimi* 
nated  from  the  liabilities^  and  a  like  r^'iue- 
tion  made  in  the  value  of  the  assets;  the 
figures  as  stated,  therefore,  represent  thti 
value  of  tbe  assets  and  the  real  liability 
without  duplication." 

PJaintins  also  introduced  in  evidence  the 
twenty -fourth  annual  report  of  tbe  Pacific 
company  for  tbe  year  ending  June  30,  1904, 
in  which  it  ia  set  forth: 

*'They  have  included  therein  ope  rat  ions 
and  a^airs  of  tbe  operated  lines  and  auxil- 
iary companies  forming  the  'Rock  Island 
system.' 

'*In  order  to  make  exhibits  cfjmparative 
the  figures  for  the  last  preceding  year  have 
been  restated  to  meet  changed  conditions 
due  to  tbe  including  in  this  report  the  op- 
eration of  the  auxiliary  com  panic's. 

"These  lines,  thus  forming  the  Rock  Is- 
land system,  are  the  following t 
Mileage  Operated. 
The  Chicago,  Hock  Island,  &  Pacific 

Railway 6,700,74 

Tbe    Chicago,    Rock    Island.    &    El 

84S 


i 
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Paso  Railway   111.50 

The  Chicago,  Rock  Island,  ft  Gulf 

Railway    386.92 

*'0n  pa^e  0  of  said  report,  under  the 
head  of  Troperty*  and  'Franchises,'  occur 
the  following: 

"During  the  year  expenditures  were  made 
for  construction  of  extensions  and  complex 
tion  of  system  lines  as  follows: 
Fort   Worth,    Texas,    to   Dallas, 

Texas $111,871  66 

Yamall,     Texas,     to     Amarillo, 

Texas    108,616  64 

Jacksboro,    Texas,    to    Graham, 

Texas     32,138  06 

(870]  *Red  River  to  Fort  Worth,  Texas    28,013  04 
Texhoma    (Texas  state  line)    to 

Bravo,  Texas 9,646  03 

Texola     (Texas    state    line)     to 

Yarnall,  Texas 2,328  30 

"In  addition  to  the  expenditures  during 
the  year  as  above,  there  has  been  transferred 
to  property  account  sundry  amounts  expend- 
ed prior  to  July  1st,  1903,  for  construction 
of  new  lines  and  shops,  and  purchase  of 
equipment,  which  have  been  heretofore  stat- 
ed in  the  system  assets  as  'Advances  for 
Construction  and  Equipment/  the  property 
represented  by  such  amounts  having  been 
deeded  to  the  Chicago,  Rock  Island,  &,  Pa- 
cific Railway  Company  or  the  Chicago,  Rock 
Island,  &  Gulf  Railway  Company,  $23,169.- 
83. 

"There  has  also  been  transferred  to  this 
account  the  expenditures  made  prior  to 
July  1st,  1903,.  for  the  purchase  of  shares 
of  capital  stock  of  the  Burlington,  Cedar 
Rapids.  &  Northern  Railway  Company  and 
the  Rock  Island  &  Peoria  Railway  C<»n- 
pany,  also  cost  of  stock  of  the  Choctaw,  Ok- 
lahoma, &  Gulf  Railroad  Company  in  ex- 
cess of  its  par  value  and  the  value  of  bonds 
of  the  Chicago,  Rock  Island,  &,  Texas  Rail- 
way Company,  owned  by  the  Chicago,  Rock 
Island,  &  Pacific  Railway  Company,  the 
value  of  said  property  appearing  upon  bal- 
ance sheets  shown  in  prior  year's  report  as 
'Stocks  and  Bonds  of  Constituent  Com- 
panies,' $16,446,009.73. 

"On  page  11  of  said  report,  under  the 
heading  'New  Lines  Open  for  Operation,'  the 
following  statements  are  made,  vis.: 

"Additions  have  been  made  to  the  operat- 
ed system — mileage  since  the  last  report  as 
follows: 

"By  the  Chicago,  Rook  Island,  ft  Gulf 
Railway  Company,  Fort  Worth,  Texas,  to 
Dallas,  Texas,  33.26  miles,  opened  for  opera- 
tion in  December,  1903. 

"Yamall.  Texas,  to  end  of  track  west  of 
Amarillo.  Texas,  18.40  miles,  opened  for  op- 
eration in  November.  1903. 

**Corrootion3  in  moaflurements,  Red  River 
to  Fort  Worth,  Texas,  .83  miles. 
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"Operated  qrstsm  mflesge  \ 
18.22  miles  between  TarnaU, 
Amarillo,  Texas. 

*"Forth  Worth,  Tnam,  to  Dalki^ 
This  line  was  completed  and  the  Ubb 
for  operation  by  the  Chicago,  Bock  Islud,4 
Gulf  Railway  Company,  December  1st,  INL 
It  is  33.26  miles  in  lenigth,  eonneeti^  wilfc 
the  line  of  the  former  the  Chicago,  Bocklh 
land,  ft  Texas  Rallwmy  Company  aft  M 
Worth,  and  extending  to  Diallas,  wheOi  If 
an  agreement  with  the  Gulf,  Cokxadi^  ft 
Santa  F6  Railway  Company,  it  has  the  ]M 
use  of  the  latter  company's  tenninal  Ui- 
ties. 

"The  opening  of  this  Une  gim  the  Grif 
company  direct  entrance  into  Dallii^  m- 
bling  it  to  compete  for  the  tnllle  of  ttitte* 
portant  commercial  center. 

"On  page  12  of  said  report  is  the  flrihr 
ing  statonent,  vts.: 

System  Mileage  Under  Constnietioa 
By  the  Chicago,- Rock  IsUnd,  &  Gnlf  Id- 
way  Company: 
Amarillo,  Texas,  to  Tens-New  Ifeiiei 

boundary M 

"Amarillo,    Texas,    to    Tnenmeari,  Vm 
Mexico.    The  grading  for  a 
tion  of  this  line  has  been 
lo  westward. 

"It  was  deemed  advisable,  howner.lifli' 
pend  active  construction  until  ioA  UmM 
the  business  outlook  woald  waimt  thi  » 
penditure  necessary  to  comphtSL" 

Upon  the  hearing  oounad 
statement  of  facts,  as  follmn: 
"The  Chicago,  Rock  IMaiid,  ft 
way  Company  is  a  oonadlidalod 
chartered  under  the  lawa  of  TTHiflli  ai 
Iowa.  It  has  been  an  ezistipf  n&Nil*^ 
porati<»  for  over  twenty  jmib.  b  l» 
of  the  year  1892,  and  for  mmm  7«ii|ri« 
to  that  time,  the  said  mihmj  «a|>V 
owned  and  operated  a  line  of  nihMy  ft* 
the  city  of  Chicago,  in  a  aoathwmlv^  i* 
rection  through  the  states  of  UHmIi^  " 
Missouri,  and  Kansas  to  lliBea^ 
ritory. 
extended 

tory,  in  a  southerly 
boundary  line  of  Ttoxaa  In 
ty. 

*"The  Chicago,  Roek  Ua^  ft 
way  Company  was  a 
under  the  laws  of  Ttoxaa 
July,  1892.     It 
stock  of  $8,000,000  in 

of  which  764  shares  wm 

the  time  of  its  organintka.  Briiwliti" 
of  the  names  of  the  r^NttaliMi  Mi"| 
number  of  shares  of  «apKal  HMk  il  fp 
company  subscribed  for   ij 

nal  organisation.  

[The  list  sbowa  that  of  ttM  IM  M^ 


y.    During  the  year  ISM  thb  mm^ 

ided  its  line  from  IQaeo^  ladintB^ 

in  a  southerly  direetioK  ta  tti  M* 


\m. 
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ub^eribedf  745  wer«  held  bj  on«  of  tbe  at* 
m^m  ot  the  P^]fi<:  oi»mp&i3y,  atad  of  th^ 
ih&F  nine  shifcrei^  three  were  held  by  Qth&t 
iipk>j««3  of  that  rcsdj 

Tlikder  the  eh&Tter  of  the  Chicago,  Rock 
land,  &  Texaa  Railway  Company,  it  was 
lihorized  to  coziatruct  a  line  of  road  from 
«  north  boundary  Fme  of  Texas  at  a  point 

Montagne  conn^  in  a  noutherly  direction 
rough  Montage,  Wisei  and  Parker  coun^ 
it;  the  charter,  being  afterward  amended^ 
Lthorized  th£  constniction  into  Tarrant 
mi'i^.  Thii  charter  authorised  the  lasu- 
inot  of  firit-niort^;age  bonda  aioounting  to 
lSiOOO  per  mjle  for  construction  and  not 
{ceedlng  $S,€00  per  mile  for  equipment, 

"When  the  Chicago,  Hock  Island,  &  Pad  do 
ail  way  Company  constructed  its  line  to  a 
«bt  near  the  north  bank  of  the  Red  river, 
jofth  of  Montague  county ^  conatruction 
fOfk  stopped  for  a  period  of  time.  The 
%bigo,  Rock  islandj  &  Texaa  Railway 
3anpatiy  began  the  construction  of  iU  line 
kt  the  north  line  of  the  state  in  Montague 
ouDtr  some  time  after  the  Chicago,  Hock 
Jl&ad,  &  Pacific  Railway  Company  stopped 
TOrk  St  a  point  north  of  Red  river.  After 
onslxyction  work  begpan  on  the  Chii^ago, 
lock  Island.  ^  Texaa  Railway  Oompttny 
oQtb  of  Red  river,  the  Chicago,  Rock  la- 
KDd,  &  Pacific  Railway  Company  conatruct- 
d  its  line  from  the  point  where  work  had 
topped  north  of  Red  river,  to  a  eonnection 
nih  the  Chicago,  Rock  Island,  &.  Texas 
Ullway  Company  at  the  state  line.  The 
fexas  company  *linished  the  construction  of 
te  line  into  Forth  Worth  in  the  latter  part 
f  1 893.  Some  of  the  same  contractora  who 
instructed  the  ChicagOi  Rock  Island,  8l  Pa- 
i£c  Eallway  from  Minco  sonth  to  Red  rirer 
Im  took  contracts  for  work  on  the  Texas 

'^On  the  2d  day  of  January,  1803,  after  the 
l»ic3go,  Rock  Islandj  A  Texas  Railway  Com- 
tuf  had  constructed  and  wai^  operating  its 
Be  ai  far  south  as  Bowie,  Texas,  it  entered 
'to  an  agreement  with  the  Chicago,  Rock 
Undf  &  Pacific  Railway  Company ,  a  true 
py  of  which  13  hereto  attached  and  marked 
iMbit  A^  for  identification.  This  agree' 
^t  went  into  effect  immediately  after  it 
kft  executed,  and  was  acted  upon  and  ob- 
Ted  by  said  conjpanfes  until  the  14tb  day 
April,  1903,  when  the  Hame  was  canceled 
dCT  authority  of  the  board  of  directors 
each  company  by  a  written  a^eemeot,  a 
It  copy  of  which  is  hereto  attached, 
rked  ^Exhibit  B*  for  identification, 
[Exhibita  A  and  B  are  not  |irinted,  aa 
J  are  the  contract  and  cancelation  there- 
both  made  before  the  present  case  arose.] 
After  the  Cbica^,  Rock  Island,  4;  Texaa 
.Iway  Company  had  constructed  ita  line, 
issued   first-mortage   bonds  to   the   ex- 

s  u.  s. 


tent  of  |ia,CM>0  per  mile  thereom^  and  these 
bonds  were  purchased  by  the  ChJcagOj  Rodt 
Island,  A  Faciflc  Railway  Company,  for 
which  it  paid  the  Texas  line  lOO  cents  on 
the  doHar.  TStm  Chica^,  Rock  Island,  A 
Texas  line  cost  a  large  sum  of  money  in 
excess  of  the  amouBts  for  which  it  issued 
bonds,  which  additional  cost  was  ^id  by 
application  of  money  enbscrihed  by  the 
stockholders  and  by  borrowing  froro  the  Chi- 
cago, Rock  Island,  A  Pacific  Railway  Com- 
pany^  which  money  so  borrowed  has  long 
since  been  returned  with  interest. 

*'At  the  time  the  Chicago j,  Rock  Island.  A 
Pacific  Railway  Company  constructed  ita 
line  to  Red  River  there  w^as  no  to^im  or  city  1 
at  that  particular  point,  hut  there  were 
towns  and  citiea  south,  east,  and  west  of 
there  in  the  ttate  of  Texaa,  *and  a  railroad  [374] 
line,  being  a  part  of  the  Hissouri,  Kansas, 
A  Texaa  Railway  of  Texaa,  9  miles  south  of 
that  point. 

"When  the  Chicago,  Rock  Island,  h  Texaa 
Railway   Company  was   flrat  organized   ita 
general  offices  were  located  at  Bowie,  Mon- 
tague county,  Texaa^  and  remained  there  for 
some  time^  until  the  charter  was  amended 
remoTing  them  to  Port  Worth.     The  first 
general  offitere  elected  by  the  Chicago,  Rock 
island,    A    Texaa    Railway    Company,    and 
their  residence*,  were  as  follow® :  M*  A,  1/OW, 
Topeka,   Kansas,  pxeaident;  J,  C,  MeCabe^ 
Bowie,  Texaa^  general  freight  agent,  and  H, 
F.  Wefeer,  Bowie,  Texas,  ?ice  president,  su- 
perintendent, secretafy,  and  treasurer.    All 
these  men,  prior  to  the  time  they  were  elect' 
ed  olBcials  of  the  Chicago,  Rock  liland^  A 
Texas  Railway  Company  had  been  employed 
in  some  capacity  by  the  Chicago,  Rock  Ii* 
landj  &.  Pacific  Railway  Company.    In  1893 
h.  B,  Hov^  was  elected  vice  president  of  thfl 
Texas  company  and  remained  the  vice  presi- 
dent and  superintendent    of    the    Chicago, 
Rock   Island,    A    Texas    Railway  Company 
frc^n  that  date  until  it  w^aa  sold  out  nnder 
an  act  of  the  legislature  in  1&03.    Mr*  M,  B. 
Sebree,  who  was  served  with  citation  in  this 
case,  was,  tor  a  number  of  years  and  until 
the  date  of  ita  sale,  trainmaster  of  the  Chi- 
cago, Hock  Island,  A  Texaa  Railway  Com- 
pany and  assistant  trainmaster  of  the  Chi- 
cago, Rock  Island,  A  Pacific  Railway  Com* 
pany,  with  jurisdiction  on  that  Line  up  to 
Chidcasha,  Indian  territory.     Prior  to  fJia 
time  he  was  employed  by  the  Chicago,  Rock 
Island,  A  Texaa  Railway  Company  he  had 
beesi  employed  by  the  Chicago,  Hock  Island^ 
A  Pacific  Railway  Company    as   brakeman^ 
conductor,  etn.    M.  A.  Low,  of  Topeka  Kan^ 
aaSj  remained  the  President  of  the  Chicago, 
Hock    Island,    A   Texas    Railway    Company 
from  its  organi Ration  until  the  8th  day  of 
November,  IftOO,  during  all  of  which  time  ho 
was   one  of   the  general   attorneys   of   tha 
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Chicago.   Rock    Island,   &  Pacific   Railway 
Company. 

"The  Chicago,  Rock  Island,  ft  Texas  Rail- 
way Company  never  issued  or  sold  any 
[375] equipment  bonds,  but  before  it  was  *8old  out 
under  special  act  of  the  legislature  to  the 
Chicago,  Rock  Island,  ft  Golf  Railway  C<»n- 
pany,  it  had  purchased  and  was  the  owner 
of  between  one  thousand  and  twelve  hundred 
freight  cars  of  various  kinds.  During  the 
time  it  had  no  equipment  of  its  own,  it 
rented  rolling  stock  from  various  railway 
companies,  but  principally  from  the  Chicago, 
Rock  Island,  ft  Pacific  Railway  Company, 
and  paid  therefor  prices  prevailing  between 
other  lines  of  railway  in  the  state  of  Texas. 

"After  the  Chicago,  Rock  Island,  ft  Texas 
Railway  Company  constructed  its  line  into 
Forth  Worth  from  Bowie,  and  after  the 
execution  of  the  contract  between  it  and 
the  Chicago,  Rock  Island,  ft  Pacific  Rail- 
way Company,  of  date  of  January  2d,  1803, 
the  most  of  the  passenger  and  freight  trains 
running  over  its  line  from  Red  River  to 
Fort  Worth  and  from  Fort  Worth  to  Red 
River  were  operated  beyond  its  lines  as  the 
trains  of  the  Chicago,  Rock  IsUnd,  ft  Pacific 
Railway  Company.  The  employees  operat- 
ing these  trains  were  under  the  control  of 
and  paid  by  the  Chicago,  Rock  Island,  ft 
Texas  Railway  Company  while  working  on 
its  line,  and  they  were  also  under  the  con- 
trol of  and  paid  by  the  Chicago,  Rock  Is- 
land, ft  Pacific  Railway  Company  while  on 
its  line.  The  equipment  in  the  various 
trains  went  as  far  north  as  the  business  jus- 
tified, some  of  the  passenger  equipment  go- 
ing as  far  as  Chicago,  and  some  to  Kansas 
City,  while  the  freight  equipment  stopped  at 
points  beginning  at  Chickasha,  and  from 
there  north  wherever  the  freight  was  des- 
tined. The  passenger  equipment  coming 
south  stopped  at  Fort  Worth,  and  the 
freight  equipment,  where  the  freight  was 
handled  in  car-load  lots,  went  to  destina- 
tion, wherever  that  might  be. 

"Whenever  necessary  the  Texas  company 
would  operate  a  local  train  to  handle  freight 
between  Fort  Worth  and  Red  River,  but  as 
a  general  rule  the  through  service  main- 
tained took  care  of  this  business.  It  operat- 
ed a  local  freight  and  passenger  train  be- 
tween Bridgeport  and  Jacksboro  and  after- 
ward to  Graham  from  the  time  that  branch 
was  built  until  it  was  sold  out,  which  was 
[376]  several  years.  On  the  through  *freight  trains 
the  run  made  by  the  crews  was  from  Fort 
Worth  to  Chickasha  and  on  the  through  pas- 
senger train  the  run  made  by  the  crews  was 
from  Fort  Worth  to  Caldwell,  Kansas,  these 
crews  being  handled  and  paid  as  above  set 
forth.  Outaide  the  PuHman  cars,  which 
were  in  each  paraengcr  train,  nearly  all 
the  passt'ut^ftT  ei^uipment  used  by  the  Chi- 
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cage.  Rock  Island,  ft  Teima  Bmilwmy  Go^ 
pany  belonged  to  the  Chicago,  Rode  bh^ 
ft  Pacific  Railway  Company,  for  wUd  ^ 
paid  rental,  as  proWded  for  under  the  ter^ 
of  the  contract  herein  firrt  referred  to. 

'a)efendant's  witness  wiU  testify  that  tk 
Texas  company  paid  no  part  of  the  cost  rf 
operating  the  Chicago,  Rock  Island,  k  h- 
dfic  Railway,  nor  did  the  Pacific  conpi^ 
pay  any  part  of  the  cost  of  the  operatin  el 
the  Chicago,  Rock  Island,  ft  Texas  Railny, 
nor  did  either  of  them  participate  in  tk 
earnings  of  the  other.  The  relationihip  b^ 
tween  the  companies  is  fully  disdosri  b^ 
the  terms  of  the  contract  dated  Jannaiy  Si 
1803,  which  waa  observed  up  to  the  tiw  il 
its  cancelation. 

"The  passenger  oonduetors,  brakenci,iBi 
train  guards  wear  regular  train  uniffonsi 
and  on  the  lapel  of  the  coat  are  the  vwAi 
'Rock  Island,'  and  on  the  cap  is  the  isri 
'Conductor,'  'Brakeman'  or  TOrtcr.'  Amj 
member  of  these  train  crews,  while  woridm 
on  the  line  of  the  Texas  company,  .may  bt 
discharged  by  the  proper  officer  of  thatflOB- 
pany;  and  while  working  on  the  line  of  tk 
Padfic  company  may  be  diaehaiged  kj  thi 
proper  officer  of  that  eompai^.  EithtfCM- 
pany,  of  course,  employs  additional  Mi 
when  needed. 

"At  the  time  the  ooniinct  of  Jannaiy  U, 
1803,  waa  cancded,  the  Chicago,  Bock  Ii* 
land,  ft  Texas  Railway  Oompany  waa  efMft- 
ing  about  140  miles  of  road,  and  tht  GUft- 
go,  Rock  Island,  ft  Fadfle  was  optfittV 
about  3,300  miles.  FOr  a  eoDdderabli  ttM 
after  the  Chicago,  Book  Island,  ft  Tm 
Railway  Company  was  built  ints  M 
Worth  it  employiid  and  maintained  at  ^ 
Fort  Worth  office  a  train  despat^w.  ]^*^ 
gave  orders  for  the  ^mufncnt  of  traim  wfW 
its  line,  but  as  a  matter  off  seoao^y  tUi 
was  abolished,  and  the  Texas  eompaay  pdi 
a  part  of  the  salary  of  the  timia  daa|ialte 
located  at  Chickaaha  to  give  ortes  Wi  tki 
movement  of  traina  over  its  rails. 

"On  the  22d  day  of  September,  IM.  tki 
Chicago,  Rock  laland,  ft  Tens  BaiNiy  Oa- 
pany,  under  author!^  of  a  speeial  sildtli 
legislature  known  aa  Senate  BOI  Xil  ML 
was  purchased,  and  absoibed  by  the  OUm^ 
Rock  laland,  ft  Qulf  Railwaj  Oam^m^B^ 
dnce  that  time  has  eeaaed  to  eriH  M  • 
railroad  or  do  any  businaas  aa  wmA, 

"At  the  time  the  Gulf  oompMj  Fnkavi 
the  Texas  company  It  Imd  aoMinilai  «i 
was  operating  a  line  of  road  htm  M 
Worth  in  Tarrant  county  to  DbIIbs  ii  ft^ 
las  county.     The  Chicago^  Bodk  Utaai^ 
Gulf  Railway  C 
eratee  386  mike  oi  rowi,  all  of 
cated  inside  of  the  state  of 
not  own  a^y  railroad 
TevM.    It  owns  at 
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1^900   cftTS,   ineli^diiig  ballaat,  refrigerator, 
%tid    cuttle    earSf    twenty    locomotlTeSf    &ad 
eight  cabooses,  but  does  not  own  any  pas- 
•eoger  equipment  other  than  the  PuUnaaa 
@irs  which  are  uaed  in  each  of  its  paaaenger 
Ipaina;    it    renta    its    passenger  equipment 
imtn   the   Chicago,  Bock   Iflland,   &   Pacific 
ftaJIwaj   Company,   and   pays   therefor  cur- 
rent  rental  charged  bj  connecting  lines  in 
Texas,    Tbe  train  crews  on  both  the  through 
paaseBg«r  and  freight  traios  are  bandied  in 
ibe  same  waj  that  they  were  when  the  line 
inlo  Fort  Worth  was  operated  by  the  Cbi- 
«i^j  Rock  Islandj  &  Texas  Railway  Com- 
pany, but  the  Cbicftgo>  Rock  Island,  &  Gull 
Bailway  Company  is  now  operating  in  many 
places  local  trains  between  local  points  in 
TeJt&s. 

"The  following  ta  a  liit  of  stockholders 
and  the  amount  of  stock  of  the  Chicago, 
Bock  Islandr  ^  Gulf  Railway  Company 
owned   by    each. 

[The  list  is  not  printed,  as  the  record  db* 
doses  that,  except  directors'  almres,  the 
itoek  is  held  for  the  Chicago,  Rock  Island,  & 
Pacific  Railway  Company.] 
|**Tbe  Chicago,  Rock  Island,  4  Gulf  Rail* 
jw»y  Company  is  operating  under  a  lease 
thai  pari  of  the  line  of  the  Chicago,  Rock 
Island,  &  Pacific  Railway  Company  which 
begins  at  the  north  boundary  line  of  the 
state  of  Texas,  extending  northward  to  the 
town  of  Terral,  Indian  territory,  a  distance 
of  about  one  and  one-sixth  miles. 

"Blank  passes,  properly  signed  by  di Cerent 
railroads,  including  the  Chicago,  Rock  Is- 
land, &  Pacificj  Texas  Si^  Pacific^  Houston  & 
Texas  Central,  and  other  lines>  are  some- 
times placed  with  S.  5.  BoTey,  and  when  so 
placed  he  has  the  permission  of  such  line 
to  fill  In  the  names  of  parties  and  counter^ 
sign  the  pass,  and  when  ao  countereigned 
such  pass  is  recognized  by  the  line  over 
which  it  is  issued >  The  local  ticket  agents 
of  the  Chicago,  Hock  Island,  &  Gulf  Rail- 
way Company  sell  coupons  ticketi  over  the 
Chicago,  Rock  Island,  &  Pacific  Railway 
Company's  line  and  nearly  all  other  lines  in 
^e  United  States,  which  tickets  are  duly 
bcoored  by  the  respeetive  roads  over  which 
they  read,  Tbe  Chicago,  Rock  Island,  &, 
Gulf  Railway  Company  operates  only  one 
passenger  train  each  way  daily  between  Fort 
Worth  and  Dallas,  while  it  operates  two 
trains  each  way  from  Fort  Worth  north.  It 
operates  also  only  a  local  freight  senice  be- 
tween Fort  Worth  and  Dallas,  but  no 
tbrongb  freight  service.  Proper  officials  of 
tbe  Chicago,  Rock  Island,  &  Gulf  Railway 
Company  and  of  tbe  Chicago,  Rock  Island,  & 
PaciBc  Railway  Company  exchange  reports 
with  each  other  as  to  the  amount  of  ex- 
change bus  in  ess  done. 

''No  dividends  were  ever  paid  on  the  stock 
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of  the  ChicagOj  Eoek  Island,  k  Texas  Kail- 
way  Company,  and  none  have  been  paid  on 
that  of  the  Chicago,  Rock  Island,  4  Gulf 
Railway  Company.  The  uet  earnings  of  the 
Chicago,  Rock  Island,  Jb  Texas  Railway  Com- 
pany  were  put  into  betterments  and  im- 
proveitients,  and  the  same  is  the  case  with 
the  Chicago,  Rock  Island,  &  Gulf, 

**In  1897  Lh  G,  Hastings,  then  secretary 
of  the  Chicago,  Rock  Island,  k  Texas  Rail- 
way Company,  reported  to  tbe  *  Interstate  [aT#l 
Commerce  Commission  thkt  the  Chicago, 
Rock  Island,  4  Texas  Railway  Company  was 
controlled  bj  the  Chicago,  Hock  Island,  A 
Pacific  Railway  Company,  through  the  own« 
ership  of  a  majority  of  its  bonds.  In  1S&9 
he  reported  it  as  controlled  by^  the  Pacific 
company,  through  its  ownership  of  a  major- 
ity of  its  capital  stock, 

*'0n  the  2d  day  of  August,  1004,  M.  E.  Ss- 
bree,  who  resides  in  Fort  Worth,  Texas,  was 
trainmaster  of  the  Chicago^  Rock  Island,  4 
Gulf  Railway  Comjiatiyt  and  was  also  as- 
sistant trainmaster  of  the  Chicago,  Rock  Is- 
land, &  Pacific  Railway  Company  between 
the  north  line  of  Texas  and  Chickasha,  In- 
dian territory.  He  is  paid  by  the  Gulf  com- 
pany for  tbe  work  be  does  for  it  and  by  the 
Pacific  company  for  tbe  work  he  does  for  it, 
S.  B,  Hovey  is  vice  president  and  superin* 
tendent  of  the  Chicago,  Rock  Island,  &  Gulf 
Railway  Company,  and  will  testify  that  b« 
is  not  connected  with,  nor  does  be  perform 
any  service  for,  any  other  railroad. 

''After  making  certain  changes  and  addi* 
tioEi,  the  Chicago,  Rock  Island,  &  Gulf  Rail- 
way Company  adopted  the  book  of  rules  is- 
sued by  tbe  Chicago j  Rock  Island,  k  Pacifie 
Railway  Company  for  the  control  of  the  op- 
eration of  its  line,  and  such  rules  are  now 
in  force.  The  cars  and  engines  belonging 
to  the  Chicago,  Rock  Island,  &  Gulf  Railway 
Company,  when  in  need  of  repairs,  have  the 
work  done  at  its  shops  at  Fort  Worth  and 
Dathart^  if  the  cars  and  engines  are  con- 
venient to  these  two  points;  otherwise,  tbe 
work  is  done  at  some  other  convenient  place, 
either  on  or  off  the  line  of  the  Chicago,  Rock 
Island,  A  Pacific  Railway  Company,  wher- 
ever the  cars  or  engines  may  be  at  the  time 
tbe   repairs  are  needed, 

"On  the  2d  day  of  August,  1904,  the  Chi- 
cago, Rock  Island,  A  Gulf  Railway  Company 
had  a  different  president  and  altogether  dif- 
ferent executive  officers  from  any  of  the 
lines  above  listed  as  included  in  tbe  Rock 
IsUnd  system.  The  Chicago,  Rock  Island,  & 
Gulf  Railway  Company  does  not  now  and 
never  has  paid  any  part  of  the  salary  of  any 
officer  of  tbe  Chicago,  Rock  Island,  k  Pacific 
Railway  Company,  'or  of  any  of  the  lines  [380J 
named  as  constituting  the  Rock  Island  sys- 
tem. 

"Before  the  Chicago,  Rock  island,  k  Gulf 
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Railway  Company  purchased  the  Chicago, 
Rock  Island,  ft  Texas  Railway  Company,  the 
Chicago,  Rock  Island,  ft  Mexico  Railway 
Company  and  the  Choctaw,  Oklahoma,  ft 
Texas  Railroad  Company,  M.  E.  Sebree  was 
trainmaster  of  the  Chicago,  Rock  Island,  ft 
Texas  Railway  Company,  and  division  train- 
master of  the  Chicago,  Rock  Island,  ft  Pacif- 
ic Railway  Company,  with  jurisdiction 
to  Chickasha,  Indian  territory.  Since  the 
purchase  by  the  Gull  company  of  the  above- 
named  Texas  lines  Mr.  Sebree'i  jurisdiction 
extends  over  what  were  the  Chicago,  Rock 
Island,  ft  Mexico  Railway  Company  and  the 
Choctaw,  Oklahoma,  ft  Texas  Railroad  Com- 
pany ;  otherwise  there  has  been  no  change  in 
his  employment  or  jurisdiction  for  the  past 
five  to  ten  years. 

"The  Chicago,  Rock  Island,  ft  Gulf  Rail- 
way Company  pays  a  portion  of  the  salary 
of  a  joint  train  despatcher  located  at  Chick- 
asha, Indian  territory,  under  the  same  char- 
acter of  arrangement  which  existed  between 
the  Chicago,  Rock  Island,  ft  Texas  Railway 
Company  and  the  Chicago,  Rock  Island,  ft 
Pacific  Railway  Company.  This  train  des- 
patcher, in  giving  orders  for  the  handling  of 
trains  on  the  Chicago,  Rock  Island,  ft  Gulf 
Railway  Company,  is  subject  to  the  control, 
direction,  and  supervision  of  the  executive 
ofllcers  of  the  Chicago,  Rock  Island,  ft  Gulf 
Railway  Company  as  if  exclusively  employed 
by  it. 

"The  rails  of  the  Chicago,  Rock  Island,  ft 
Gulf  Railway  Company  on  the  line  running 
from  Fort  Worth  north  connect  at  the  state 
line  with  the  rails  of  the  Chicago,  Rock  Is- 
land, ft  Pacific  Railway  Company.  The 
point  of  connection  is  somewhere  near  the 
middle  of  Red  river  on  a  bridge.  At  this 
particular  point  there  is  no  town,  station, 
or  turnout,  and  the  trains  going  in  either 
direction  do  not  stop  at  said  point.  It  was 
not  possible  to  build  a  town  or  station  at 
the  exact  point  of  connection." 
[881]  *It  was  further  stipulated  as  to  Thomas, 
the  conductor,  and  Turpin,  the  ticket  agent, 
after  they  were  served  with  process,  as  fol- 
lows: 

A.  L.  Thomas  "was,  at  the  date  of  said 
service,  and  is  now,  and  has  for  many  years 
been,  a  conductor  running  on  and  handling 
passenger  trains  for  the  defendant,  the  Chi- 
cago, Rock  Island,  ft  Pacific  Railway  Com- 
pany, the  Chicago,  Rock  Island,  ft  Texas 
Railway  Company,  and  later  on  the  Chicago, 
Rock  Island,  ft  Gulf  Railway  Company, 
after  its  purchase  of  the  Texas  company, 
running  and  handling  such  trains  between 
Fort  Worth,  Texas,  and  Caldwell,  Kansas. 
That  the  run  of  said  Thomas  is  now  and  has 
been  from  Fort  Worth,  Texas,  to  Caldwell, 
Kansas,  as  aforesaid,  on  both  sides  of  the 
state  line,  and  that  Caldwell,  Kansas,  is  the 
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end  of  the  firrt  pMsenger  diTisioB  w  i 
lines  north  of  Fort  WorA.  And  it  is  fnthw 
agreed  that  V.  H.  Tnrpin,  upon  wham  prati 
ess  was  lerfed  iMTCin  «s  tlie  ticket  agcit  if 
the  defendant  oompany,  was»  at  the  date  if 
the  service  of  said  ptoaeM  aad  baa  bcci  ki 
a  long  tame,  ticket  agent  of  the  GUqp^ 
Rock  Island,  ft  Onlf  Railway  Compujit 
Fort  Worth,  aagaged  in  aellLig  ticfato  ki 
the  said  Chicago,  Bock  Island,  ft  Golf  BiB' 
way  Company,  over  ite  Unea  and  also  am 
the  lines  of  the  Chicago,  Bock  Uud,  4 
Pacific  Railway  Company  and  all  of  its  eoi* 
nectiona.  It  is  further  agreed  that  the  ImIi 
are  that  Thomas  is  carried  on  the  Vuik 
company's  pay  roll  and  paid  for  aerrins  i» 
dered  while  on  that  oompany'a  line  aoitkil 
the  Texas  state  line;  and  ia  carried  oi  tti 
Gulf  compan3r'a  pay  roll  and  paid  lij  tti 
Gulf  company  for  aervicea  nnderid  oi  ik 
line  aouth  of  the  Texaa  atate  line;  aid  tM 
Turpin  ia  carried  on  the  Gulf  tamfufi 
pay  roll  alone,  and  ia  not  carried  en  tti 
Pacific  oompany'a  pay  roll,  and  ia  iflt  ■ 
agent  of  the  Padfio  company,  niWi  Ai 
above-stated  facta  make  him  ona.'  * 

The  annual  report  of  the  Pacific  oamfUf 
shows  that  the  board  of  directon  of  aH 
company  consists  of  thirteen  i 
an  executive  conunittee  of  oght  i 

*The  report  of  the  Bock  lalaad  ( 
shows  that  the  board  of  directon  of  aH 
company  consists  of  aizteen  mcBben  ailiii 
financial  conunittee  of  aiz  mcmbcnb 

Eleven  membera  of  the  board  of  AnriHi 
of  the  Pacific  company  ana  also  mmkmd 
tne  board  of  directors  of  the  Bock  Uad 
company.  Five  members  of  the  sisurtin 
conunittee  of  the  Pacific  compaiy  ait  ihi 
membera  of  the  finance  oommittas  of  ii 
Rock  Island  company.  The  oOeeis  rf  tti 
Rock  Island  company,  with  two  OMptiM 
are  also  ofBeera  of  the  Pluific  CQBpaiy,Hl 
a  majority  of  the  ofllcers  of 
companies  are  common  to  both  of  \ 

8.  B.  Hovey,  upon  whom  aerrfao  WMiiii 
as  aforesaid,  was  also  produeod  as  a  vi^ 
ness.  and  testified  that  at  tho  tiM  rf  ti 
service  of  citation  upon  him  hs  was  III  ^ 
president  and  superintendsnt  of  tti  M 
railroad  company,  and  raoidsd  oA  M 
Worth,  Texas;  that  ho  held  the  HMli^ 
tion  in  the  Chicago^  Bock  Uu^  ft  VM 
Company  before  it  adiuirsd  the  Gail  i^ 
pany,  and  before  that  tlma  hs  had  km  Iv 
many  years  an  employee  of  tts  FtariiiM* 
pany;  that  the  train  daapatdMr  of  tlil^ 
cific  company,  located  on  ita  Ums  wk  QUl^  J 
nha,  in  the  Indian  territoiy.  Is  ahs  tab  < 
despatcher  of  the  '~  i  wmpany,  Bi  IWA  ^ 
"joint  man,"  as  uw 
by  the  same  crews  i 
line  without  atop] 
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I  tmini  on  the  Gulf  route  are  directed  from 
Shicka^ha.  ae  are  tboie  on  the  line  of  the 
Wific  company  after  thej  cross  the  state 
rue  going  northward.  The  dailj  reports  of 
ht  cars  on  the  Gulf  line  are  made  to  the 
Mel  despatcher  at  Chickaiiha}  that  the 
iiiiness  could  not  be  handled  in  any  other 

Settl^nents  between  the  two  companieii 
he  made  on  a  mileage  basia.  Reports  are 
mde  by  the  officers  of  the  Gulf  oOMpany  to 
tr.  Winchel,  who  is  president  of  the  Gulf 
mponj  and  of  the  Fact  fie  eompany.  The 
'O.lf  com  pan  J  keeps  a  fund  on  deposit  with 
tie  Paci6e  company  at  Chicago  and  receives 
iterest  thereon;  that  when  the  defendant 
ompany  •constmcted  its  line  of  road  across 
k  Eed  river  in  ISD2  the  Texas  company 
9U  organized,  and  the  Pacific  company  fur- 
uiBhed  the  money  with  which  the  road  waa 
BQfimtnicted  south  from  Red  Riyer  to  Fort 
Worth,  Most  of  the  directors  of  the  Texaa 
Bompany  were  employcL^a  of  the  Pacifis  com- 
liany.  No  dividends  were  paid  on  the  stock 
of  the  Texas  company,  and  when  the  Gulf 
wsapany  took  over  its  property  the  direct- 
E>T«  Burrendered  their  stock  In  the  old  com- 
puiy  »nd  got  back  their  $5.00  each;  that 
Hie  transfer  to  the  Gulf  company  of  the 
ic^ai  Toad^  the  El  Paao  road,  and  the  Mexi- 
m  fmd  was  for  the  purpose  of  consolidating 
ibiae  roads  and  getting  under  one  manage- 
tot  the  management  of  the  system.  The 
^ployecB  "ffho  run  over  both  the  Pad  6c  and 
Oulf  lines  while  in  Texas  are  employed  and 
discharged  by  the  latter  company ;  north  of 
tie  Texas  line  they  are  employed  and  dia- 
^tged  by  the  Pacific  company;  the  opera- 
tic of  traina  was  then  as  it  had  been  be- 
gone the  Rock  la  land  &.  Texas  road  ceased 
to  txiat;  that  the  Pacific  company  did  not 
V^y  any  part  of  the  claries  of  the  heads  of 
tiie  departments  of  the  Gulf  company,^ — none 
far  the  general  oEice.  It,  the  Paciflc  com- 
pftBy,  pays  the  train  men  according  to  the 
iiiimber  of  miles  run  on  its  rails.  The  Gnlf 
^pany  pays  the  expenses  of  the  men  while 
"^  the  rails  of  that  company  according  to 
iie  number  of  miles  run  ]  that  the  Rock  Is- 
Ifind  A,  Gulf  Company  had  separate  cars, 
■errantSj  and  agents  of  its  own  j  that  the  Gulf 
iooipany  lines  booked  trains  daily  between 
^ort  Worth  and  its  northern  terminus  and 
»«lc,  which  trains  do  not  run  on  the  lines 
rt  Uie  Pacific  road.  He  also  testified  that 
lie  linea  mentioned  on  the  Rock  Island 
^Ider  as  eonatituents  of  the  Rock  Island 
?Bteai,  namelyi  the  Chicago,  Rock  Island,  & 
fexicoi  the  Chicago,  Rock  Island,  &  El 
*iso;  the  Choctaw,  Oklahoma,  k  Gulf;  the 
Uucago,  Rock  Island,  &  Tcxaa ;  and  the  Chi- 
igo,  Rock  Island,  &  Pacific,  were  not  op- 
Pited  as  one  road,  but  were  operated  sepa- 
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rately;  that  the  revenues  were  divided,  just 
as  revenues  earned  by  the  Chicago,  Rock  la- 
land,  &  Gulf  and  T.  &  P.  would  be  divided ; 
that  the^  were  ^di^ided  on  a  mileage  basis; [384] 
that  no  reports  were  made  by  the  Gulf  com- 
pany to  the  head  of  the  traffic  department 
of  the  Pacific  company;  that  reports  were 
made  by  the  Gulf  company  to  the  pfesident 
of  the  Gulf  company,  who  was  also  prest- 
dent  of  the  Pacific  company;  that  no  rcpre^ 
sentaUTe  of  the  Pacific  company  was  sent  to 
examine^  the  books  of  the  Gulf  company  fur- 
ther than  just  as  a  representative  of  any 
other  connecting  line  would  occasionally 
check  up  business  with  the  Gulf  company; 
that  the  books  oi  the  latter  company  had 
never  been  audited  from  the  Chicago  office; 
that  there  was  no  contract  between  the  trulf 
company  and  the  Pacific  company^  except  & 
traffic  agreement  as  to  the  division  of  rates, 
made  by  the  general  freight  agent  of  each 
line,  of  the  same  character  of  contract  which 
exists  between  the  Gulf  com  pan  j  and  other 
I  line  with  which  it  interchanges  business  j 
that  the  Gulf  company  owned  about  1  ^500  or 
1,000  freight  and  cattle  cars  and  about 
twenty  engines,  which  were  marked  C*  R.  I- 
and  G,;  the  train  despatcher  has  no  power 
to  furnish  cars  on  the  Gulf  road  if  I  instruct 
him  not  to  do  so;  that  since  he  had  been  vice 
president  of  the  Gulf  company  he  had  had 
no  connection  whatever  with  the  Pacific 
company  and  no  duties  to  perform  with  any 
other  railroad  than  the  Gulf  company;  that 
for  traffic  hauled  over  the  two  lines  the 
Gulf  company  received  the  amount  ag^reed 
upon  by  the  general  freiglit  agents  in  th« 
same  manner  that  the  Gulf  company  and  the 
T.  and  P,  divided  the  revenues  j  that  neither 
road  pays  any  part  for  moving  freight  over 
the  other  line,  nor  pays  any  part  of  the  loss 
sustained  while  in  the  hands  of  the  other 
company  by  damage  to  freight;  that  the 
Gulf  company  has  on  deposit  with  the  Pa- 
cific company  several  hundred  thousand  dol- 
lars, for  which  it  receives  6  per  cent  interest 
per  annum.  When  needed  it  is  checked  out 
A  copy  of  the  folder  of  the  *'Rock  Island 
system's"  lines  was  sent  up  with  the  record. 
A  copy  of  the  map  shown  on  the  folder  is 
printed  on  the  freight  window  of  the  office 
of  the  agent  of  the  Gulf  company  and  cah 
cndars  with  that  map  *printed  on  them  are[3M| 
distributed  for  the  purpose  of  advertising 
the  system  lines. 

Mr.  D.  T.  Bomar  submitted  the  cause  for 
plaintiffs  in  error.  Measra.  S.  W.  Stewart, 
Tempieton,  and  Sam  u.  Hunter  were  on  the 
brief: 

The   service  was   good* 

Buie  V.  Chicago,  R.  1.  &  P.  R.  Co,  05  Teji. 
51,  55  hM.A.  681,  05  8,  W.  32;  Korthern 
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Securities  Co.  v.  United  States,  103  U.  8. 
197,  48  L.  ed.  679,  24  Sup.  Ct.  Rep.  436; 
Van  Dresser  v.  Oregon  R.  &  Nav.  Co.  48  Fed. 
202 ;  Norton  v.  Atchison,  T.  &  S.  F.  R.  Co. 
(C.  C.)  61  Fed.  618;  Lehigh  Valley  R.  Co. 
V.  Dupont  (C.  C.)  64  C.  C.  A.  478,  128  Fed. 
846 ;  Xewcomb  v.  New  York  C.  ft  H.  R.  R.  Co. 
182  Mo.  687,  81  S.  W.  1073;  Oriental  Invest. 
Co.  V.  Barclay,  25  Tex.  Civ.  App.  543,  64  S. 
W.  88;  Pennsylvania  R.  Co.  v.  Anoka  Nat 
Bank, 47 CCA. 458,  108  Fed.  482;  Hatcher 
v.  United  Leasing  Co.  (CO.)  75  Fed.  368; 
Chesapeake  &  O.  R.  Co.  v.  Howard,  178  U. 
8.  153-167,  44  L.  ed.  1015-1020,  20  Sup. 
Ct.  Rep.  880;  Tuchband  v.  Chicago  &  A.  R. 
Co.  115  N.  Y.  437,  22  N.  E.  360;  6  Thomp. 
Corp.  §§  7505,  8034,  8037,  8038;  Barrow  8. 
8.  Co.  V.  Kane,  170  U.  S.  100-113,  42  L.  ed. 
965-969,  18  Sup.  Ct.  Rep.  626;  New  York,  L. 
E.  &  W.  R.  Co.  V.  Estill,  147  U.  S.  607,  37  L. 
ed.  301,  13  Sup.  Ct.  Rep.  444;  Ex  parte 
Schollenberger,  96  U.  S.  369,  24  L.  ed.  853; 
Baltimore  &  O.  R.  Co.  v.  Harris,  12  Wall.  65, 
20  L.  ed.  354;  Lafayette  Ins.  Co.  v.  French, 
18  How.  404,  409,  15  L.  ed.  451,  453;  Dinzy 
V.  Illinois  C  R.  Co.  61  Fed.  53;  Merchants' 
Mfg.  Co.  V.  Grand  Trunk  R.  Co.  63  How.  Pr. 
459;  New  Albany  &  S.  R.  Co.  v.  Grooms, 
9  Ind.  245;  New  Albany  &  S.  R.  Co.  v.  Tilton, 
12  Ind.  4,  74  Am.  Dec.  196;  New  Albany  ft 
8.  R.  Co.  V.  Powell,  13  Ind.  373;  Cincinnati, 
H.  &  I.  R.  Co.  V.  McDougall,  108  Ind.  180, 
8  N.  E.  571;  Fowler  v.  Detroit  &  M.  R.  Co. 
7  Mich.  79;  Mineral  Point  R.  Co.  v.  Keep. 
22  111.   16,  74  Am.  Dec.  124. 

Mr.  M.  A.  Low  argued  the  cause  and  filed 
a  brief  for  defendant  in  error: 

A  foreign  corporation  can  only  do  busi- 
ness in  a  state  with  its  consent,  expressed 
or  implied.  The  laws  of  Texas  give  no  such 
express  consent  to  a  foreign  railway  com- 
pany, and  none  can  be  implied,  either  from 
its  laws  or  its  action  with  respect  to  such 
corporations.  It  does  not  authorize  a  for- 
eign railway  company  to  own,  lease,  or  op- 
erate a  railway  within  the  state.  There  is 
nothing  in  the  record  to  show  that  the  Rock 
Island  company  was  doing  business  in  Tex- 
as with  the  consent  of  the  state. 

Lafayette  Ins.  Co.  v.  French,  18  How. 
404,  15  L.  ed.  451;  St.  Clair  v.  Cox,  106 
U.  S.  350,  27  L.  ed.  222,  1  Sup.  Ct.  Rep. 
354;  Barrow  S.  S.  Co.  v.  Kane,  170  U.  S. 
100,  42  L.  ed.  964,  18  Sup.  Ct.  Rep.  526. 

The  fact  that  the  Rock  Island  company 
loaned  money  to  the  Texas  company  to  assist 
it  in  constructing  or  extending  its  rail- 
way, that  it  owned  all  or  any  part  of  the 
capital  stock  of  the  Gulf  company,  and  that 
it  exercised  such  authority  in  the  selection 
of  directors  of  tne  company  as  a  stockholder 
lawfully  may,  does  not  tend  to  show  that 
it  was  doing  business  in  Texas. 

United  States  v.  American  Bell  Teleph.  Co. 
29  Fed.  17;  Pullman's  Palace  Car  Co.  v. 
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Missouri  P.  R.  Co.  116  U.  8.  U7,  M,  21 
L.  ed.  499,  501,  6  Sup.  Gi.  Rap.  194;  Ftelv 
V.  Pittsburg  Bessemer  Steel  Co.  120  U.  & 
649,  30  L.  ed.  830,  7  Sup.  Ct  Bep.  12N; 
Pennsylvania  R.  Co.  t.  Jonee,  155  U.  & 
333,  344,  39  L.  ed.  176,  179,  16  Sop.  OL 
Rep.  136;  Earle  v.  Cheaapeake  ft  a  &  (k 
127  Fed.  235;  Central  Grain  &  Sto*  fa- 
change  y.  Board  of  Trade,  60  C.  a  A.  IN, 
125  Fed.  463;  Si.  Lonia  ft  8.  W.  R.  Odl  t. 
Gate  City  Co-op.  Grocery  Go.  70  Ark.  I^ 
65  8.  W.  706;  St.  Looia  Southweatem  B. Cdl 
v.  Smith,  71  Ark.  290,  76  S.  W.  101;  0» 
ley  y.  Mathieaon  AlkaU  Worki,  100  U.  & 
406,  47  L.  ed.  1113,  23  Sup.  Ct  Bcpi  718. 

An  agreement  for  the  interehai^  ol  bi^ 
neas  and  the  division  of  the  throi^  nil 
over  a  through  route,  each  company  mdo^ 
taking  to  act  independently  on  its  owb  te 
does  not  make  the  contracting  wminit* 
partners;  nor  doea  it  create  a  partsmUp 
agency. 

United  States  t.  American  Bell  TUqiL 
Co.  29  Fed.  37;  St  Louis  Ina.  Co.  f.  SL 
Louis,  V.  T.  H.  ft  I.  R.  Co.  104  U.  S.  141; 
26  L.  ed.  679 ;  PennayWania  R.  Co.  v.  Joan. 
155  U.  8.  333,  344,  346,  30  L.  ed.  178^  171. 
180,  15  Sup.  Ct  Rep;  136. 

The  fact  that  the  Gulf  company  wm  rt- 
ported  and  advertiaed  aa  a  part  of  the  Boft 
Island  system  did  not  show  that  tte  Boft 
Island  company  waa,  through  the  agtacy  rf 
the  Gulf  company,  doing  buainess  in  Tm 
the  evidence  ahowing  that  each  menbcr  d 
the  system  managed  ita  own  affairs  tkrMVk 
its  own  offlcera,  paid  ita  own  agpenm,  lai 
retained  its  own  eaminga. 

Kingsley  y.  Great  Northern  H.  Col  11  Wk 
380,  64  N.  W.  1036;  Pennaylvaaia  E.  ObiT. 
Jones,  155  U.  8.  333,  341,  S46,  II  L  rfi 
176,  178,  180,  16  Sup.  Ct  Rep.  IM;  Wkili 
Star  Line  t.  Star  Line  of  8tcaacii»  141 
Mich.  604,  113  Am.  St  Rep.  661,  109  N.  W. 
136. 

The  agent  upon   whom  aeryiee  k  mtit 
must  sustain  auch  a  repitaentatiia 
to  the  buaineaa  tranaactad  bj  the 
in  the  state  aa  to  ehai)ga  him  with  tti  M| 
of  accepting  aeryioa. 

Story,  Agency,  1 140;  St  Clair  v.  Ok.  HI 
U.  8.  360,  367,  27  L.  ad.  221,  Hi.  1  fli^ 
Ct.  Rep.  364;  Fitzgerald  ft  M.  OoaiKr.  tk 
V.  Fitzgerald,  137  U.  8.  98-106^  M  L  ii 
608-^11,  11  Sup.  Ct  Rap.  36;  HoifluCI. 
Co.  y.  Pinkney,  149  U.  8.  194,  ff  L  «& 
699,  13  Sup.  Ct  Rap.  869;  QMtfW.lkgt 
ing  News,  160  U.  B.  618.  681,  621, »  L  li 
517-619, 16  Sup.  Ct  Rap.  669;  UaUrfSMM 
V.  American  Bell  Teleph.  Co.  29  M.  Vl 
Connecticut  Mut  L.  Ina.  Oft.  t.  Dyiatlyi  W 
U.  8.  602,  617,  819,  48  li.  ad.  689,  Hi  "^ 
19  Sup.  Ct.  Biep.  808;  Sarla 
ft  0.  R.  Co.  127  Fad.  240;  Oatkf 
son  AlkaU  Work%  190  U.  a    " 
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1113,  23  8np,  Ct.  Rep.  728;  CentTal  Qmin 
I  Stock  Exchange  v.  Board  of  Trade,  60  C. 
&  A.  299,  125  F&d,  4B3j  N.  K,  Fairbatik 
4  Co,  V.  Cincinnati.  N.  0,  &  T,  F,  R.  Co, 
4  a  C.  A,  403,  »  U,  S.  App,  212,  64  Fed. 
4^3;  Stxaln  v,  Chicago  Portrait  Co.  126  Fed. 
834;  Fr&wley  r.  Pennaylvama  Casualty  Co. 
124  Fed.  2m  I  Union  P,  B-  Co.  ^.  Killer, 
87  IIL  45. 

Service  upon  one  partner  or  joint  obligor 
IriU  not  confer  jurisdiction  to  render  a  per- 
mnal  judgment  against  another  partner  or 
|otnt   obligor, 

D'Atcy  T.  Ketchuci,  11  How.  165,  13  Ij, 
Bd.  648;  Qoldey  v.  Morning  News,  156  U.  S. 
521,  39  L.  ed,  513,  15  Sup,  Ct  Eep,  559  j  Ke 
GroBsmayer,  177  U,  S.  48,  44  L.  ed,  665,  26 
Blip.  Ct,  Rep,  535;  Kingaley  v.  Great  North- 
|m  ¥L  C<i.  tl  Wis,  380,  64  N.  W,  1036, 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

Xhia  case  preaenta  a  question  of  jurisdi*?- 
tioo  to  be  determined  aa  one  of  fact.  It  may 
|»e  divided  into  two  propositions:  First. 
Was  the  Pacific  company  doing  businesi  In 
the  state  of  Texas  1  Secondly,  If  io,  were 
tlie  alleged  agents  served  with  process  in 
the  state  of  Texas  duly  authorized  as  such, 
^d  competent  to  be  thui  served,  in  such 
'wise  as  to  give  jurisdiction  of  the  Facific 
^mpanyT 

I  The  statutes  which  concern  service  on  cor- 
porations in  the  state  of  Texaa  are  as  fol- 
lows iSayks'  Texas  Civil  Statutes): 
1  ***Art,  1194,  I  25.  Foreign  private  or 
public  <»rporationa,  etc,— Foreign  private  or 
public  corporations,  joint  stock  compauies, 
or  aassociatlons,  not  incorporated  by  the  laws 
of  this  state,  and  doing  business  within  this 
■tate,  may  be  sued  in  any  court  within  the 
■tate  having  jurisdiction  over  the  subject- 
matter,  in  any  county  where  tbe  cause  of  ac- 
tion or  a  part  thereof  accrued,  or  in  any 
county  where  such  company  may  have  an 
agency  or  representative,  or  in  the  county  in 
which  the  principal  office  of  such  company 
may  be  situated;  or,  when  the  defendant 
corporation  has  no  agent  or  repregentativf 
in  the  state,  then  In  the  county  where  the 
plaintiffs  or  either  of  them  reside," 

"Art.  1223,  Foreign  corporations,  how 
pe^ed — In  any  suit  against  a  foreign  pri- 
vate or  public  corporation,  joint  stock  com* 
pfljij,  or  association,  or  acting  corporation  or 
Maociation,  citation  or  other  process  may 
be  served  on  the  president,  vice  president, 
iecretary.  or  treasurer,  or  general  manager, 
JIT  ujDon  any  local  agent  within  this  state,  of 
m^ch  corporation,  joint  stock  company,  or 
association,  or  a^ttnir  corporation  or  asso- 
ciation." 

By  the  act  of  March  13,  1905  (General 
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Laws  of  Texas,  1905,  p,  30),  an  additional 
method  of  serving  foreign  corporations  was 
provided  as  follows : 

^'Sec.  2.  That  service  may  be  had  on  for- 
eign corporations  having  agents  In  this  state 
in  addition  to  the  means  now  provided  by 
law  by  serving  citation  upon  any  train  con- 
ductor who  is  engaged  in  handling  trains  for 
two  or  more  railway  ©orpo rations,  whether 
said  railway  corporations  are  foreign  or 
domestic  corporations,  if  said  conductor  han- 
dles trains  over  foreign  or  domestic  corpo* 
rations'  tracks  acrosa  the  state  line  of  Texas, 
and  on  the  track  of  a  domestic  railway  cor- 
poTAtion  within  the  state  of  Texas,  or  upon 
any  agent  who  has  an  ofHee  in  Texas,  and 
who  sf^lls  tickets  or  makes  contracts  for  the 
transportation  of  passengers  or  property 
over  any  line  of  railway  or  part  thereof,  or 
steamship  or  steamboat  of  any  such  foreign 
corporation  or  company, 

***Sec.  3.  For  the  purpose  of  obtaining  [300] 
service  of  citation  on  foreign  railway  corpo* 
rations,  conductors  who  are  engagi*d  in 
handling  trains  and  agents  engaged  io 
the  sale  of  tickets  or  the  making  of  contracts 
for  the  transportation  of  property  as  de- 
scribed in  I  2  of  thia  act,  are  hereby  desig- 
nated as  agents  of  said  foreign  corporations 
OT  €^m panics,  upon  whom  citation  may  be 
served," 

It  is  settled  by  the  dediions  of  this  court 
that  foreign  corporations  can  be  served  with 
prooess  within  the  state  only  when  doing 
business  therein,  and  such  service  must  bt 
upon  an  agent  who  represents  the  corpo- 
ration in  its  business.  St,  Clair  v.  Cox,  108 
U.  a  350,  27  L.  ed.  222,  1  Sup.  Ct,  Eep.  354; 
Goldey  V.  l^Ioming  News,  156  U.  S,  518,  52tt 
622,  39  L,  ed.  617,  519,  15  Sup.  Ct,  Rep.  550; 
Conley  v.  Mathieson  Alkali  Works,  190  U, 
S,  406,  47  L.  ed,  1113,  23  Sup.  Ct,  Rep.  728. 
It  is  contended  upon  the  part  of  the  plain- 
tifTfi  in  error  that  the  Pacific  company  was 
doing  bnaineas  in  the  state  of  Texas,  because 
of  a  partnership  arrangement  with  the  Gulf 
company,  or  because  the  latter  company  was 
the  agent  of  the  Pacific  company,  or,  as  is 
sometimes  said,  the  representative  of  the 
Pacific  company  in  the  state  of  Texas.  As 
to  the  question  of  partnership,  we  do  not 
think  this  record  presents  a  question  of  that 
aort.  The  suit  is  not  for  a  partnership  lia- 
bility. It  is  an  action  upon  a  single  causa 
of  action  for  the  tort  of  the  Pacific  com- 
pany. Service  is  not  had  by  serving  ona 
partner.  The  real  contention  is  that  the 
service  reaches  the  Pacifle  company  becauw 
of  the  agency  or  fepresentatlve  character  of 
the  Gulf  company. 

Is  it  true  that  the  Gulf  company  waa  Urn 

airent  of  the  Pacific  oompaoy  or  its  mere 
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creature  in  mich  a  sense  that  to  serve  it  is 
equivalent  to  serving  the  controlling  com- 
pany? It  is  a  fact  that  both  companies  had 
common  agents  and  employees  to  a  certain 
extent,  but  the  record  flhows  that  such  em- 
ployees were  paid  in  proportion  to  the  busi- 
ness done  for  each  company.  And  that  while 
in  the  service  of  the  companies  respectively 
they  were  under  the  exclusive  management 
and  control  of  the  company  in  whose  service 
|Wl]they  were  engaged,  with  no  'power  to  dis- 
charge or  employ  the  one  company  for  the 
other;  and  that,  although  the  service  was 
in  a  sense  common,  it  was  kept  distinct  and 
separate  in  the  control  and  payment  of  the 
employees  while  in  the  separate  service  of 
the  respective  companies. 

It  is  true  that  the  Pacific  company  prac- 
tically owns  the  controlling  stock  in  the 
Gulf  company,  and  that  both  companies  con- 
stitute elements  of  the  Rock  Island  system. 
But  the  holding  of  the  majority  interest  in 
the  stock  does  not  mean  the  control  of  the 
active  officers  and  agents  of  the  local  com- 
pany doing  business  in  Texas.  That  fact 
gave  the  Pacific  company  the  power  to  con- 
trol the  road  by  the  election  of  the  directors 
of  the  Gulf  company,  who  could,  in  turn, 
elect  officers  or  remove  them  from  the  places 
already  held ;  but  ihis  power  does  not  make 
it  the  company  transacting  the  local  busi- 
ness. 

This  record  discloses  that  the  officers  and 
agents  of  the  Gulf  comi)any  control  its  man- 
agement. The  fact  that  the  Pacific  company 
owns  the  controlling  amount  of  the  stock 
of  the  Gulf  company  and  has  thus  the  power 
to  change  the  management  does  not  give  it 
present  control  of  the  corporate  property 
and  business.  Pullman's  Palace  Car  Co.  y. 
Missouri  P.  R.  Co.  116  U.  S.  587,  597,  29 
L.  ed.  499,  502,  6  Sup.  Ct.  Rep.  194. 

In  Conley  v.  Mathieson  Alkali  Works, 
supra,  suit  was  brought  upon  a  contract 
with  the  Mathieson  Alkali  Works.  The  de- 
fendant had  designated  no  agent  upon  whom 
smnmons  could  be  served,  and  service  was 
made  upon  two  members  of  the  board  of  di- 
rectors resident  of  the  city  of  New  York. 
Upon  motion  made  to  set  aside  the  service 
of  sununons  a  reference  was  directed  to  as- 
certain whether  the  defendant  corporation 
was  doing  business  in  the  state  of  New 
York.  The  master  reported,  among  other 
things,  that  the  defendant  had  operated  a 
plant  at  Niagara  Falls,  but  had  conveyed 
all  its  property  to  another  corporation  or- 
ganized under  tho  laws  of  Virginia.  That 
the  consideration  ox])rcssed  for  the  convey- 
ance was  $1  and  other  valuable  considera- 
tion, but  the  substantial  consideration  was 
'[802]t})e  entire  capital  stock  of  the  'grantee,  the 
Cnstner  Electrolytic  Alkali  Company.  That 
852 


the  InuineM  of  the  defendant  liiwe  ail 
transfer  was  carried  on  in  Providoiee,  vkm 
it  had  its  principal  place  of  ImiineHb  Hi 
master  foimd  that  the  compaiy  at  thi  tiM 
of  attempted  servioe  was  not  doqg  W- 
ness  in  New  Yoric  Of  the  effect  of  thi 
transfer  of  the  entire  stock  of  the  new  cn- 
pany  to  the  defendant  the  master  kmiz 
"The  fact  that  it  held  the  entire  ofilri 
stock  of  the  Gastner  Eleefao^^rtie  AJUk 
Company,  and  that  the  operatioBi  ef  tM 
company  were  carried  on  under  the  av 
management  aa  before  December  II,  IM^ 
is  not  material.  The  new  oorporatkB  im  • 
separate  l^al  entity,  and,  whatcm  Mf 
have  been  the  motives  leading  to  Hi  mitii^ 
it  can  only  be  regarded  as  snch  lor  tki  |«- 
poses  of  l^gal  proceedings.  It  was  tM 
corporation  alone  which  transacted  aaj  tari- 
ness  in  this  state,  notwithstanding  it  mff 
have  been  for  all  practical  porpossi 
the  instrument  of  the  defendant 
People  V.  American  Bell  Teleph.  Odl  117  K 
Y.  241,  22  N.  E.  1057;  United  Statai  i. 
American  BeU  Teleph.  06.  29  red.  17.' 

Upon  exceptions  the  master's  ngmimk 
conclusions  were  affinned  and  the  sminMl 
aside.  That  judgment  was  afflimsd  is  flii 
court.  In  the  course  of  the  opWos,  Ml 
Justice  McKenna,  speaking  to  tkt  «Hi 
coming  to  deal  with  the  effect  of  the  tnmi' 
to  the  Gastner  Company,  said:  *^li  ^ 
fendant  was  competent  to  eonvej  ill  pH^ 
erty  to  the  Castner  Electrolytic  Alkali  QB' 
pany  and  afterwards  make  the  locsl^fii 
its  own  business  Proridence  and  SMh 
Whether  the  transfer  to  the  latter  eoipif 
was  fraudulent  we  certainly  caanst  Mb 
from  this  record,  and  the  by-law  wUA  p» 
vided  fbr  a  monthly  meeting  in  Nev  M 
could  not  of  itself  keep  tlis  cmpsistim  ii 
New  York.  The  testimony  b  posltift  M 
no  business  of  the  corporatioB  was  Idw  ii 
New  York  city  after  the  tnmsto  rf  *i 
Niagara  Falls  plant;  and  that  aH  rf  !• 
business  of  the  corporatioB  wm  coiiMlri 
at  Providence,  except  that  of  a  pus^BHi 
facturing  character,  which  was  ooBMriit 
SaltviUe.- 

*So,  in  the  CAM  at  bar, 
the  ownership  of  tha  stodc  in  tks  Grifi^ 
pany  by  the  Pfcdfie  cwmpany,  thi  ilH' 
company  transacts  the  bviiMM  in  ftM 
and  is  a  separate  legal  Mitity, 
der  the  laws  of  Texas  and 
rying  on  busineas  than. 

There  is  no  evidmos  thnt  tts 
pany  may  not  Uwfullfy  hold  ttM  «li*ttii 
Gulf  company,  and  lar  tha  slilili  d 
Illinois  it  sevns  to  ba  anthorimd  ss  to  ^ 
3  SUrr  &  a  Anno.  Stat.  (DL)  pi  M( 
It  is  true  ttet  the  Steifla  ssmfsiy  ^^m 
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^  to  buJId  the  road  of  the  Texas 
fi  predeciesaor  of  the  Gulf  cotnpany. 
was  weJI  obaerved  bj  Judge  (after- 
ustice)  Jackson  in  Ua[ted  Statea  v, 
M  B^ll  Tele  ph.  C^.  supra:  "For  one 
to  auppljr  means  for  another  to  do 
^  on  is  not  the  doing  of  that  busineaa 
former." 

mduct  and  oontrol  of  the  buaiDeas  in 
rBB  intnisted  to  the  Gulf  company. 
largest  stockholder  the  Pacific  com- 
d  an  interest  in  that  business^  but  a 
^  oorporatton  had  been  legally  cre&t- 
'exas,  with  authority  to  make  ocm- 
nd  oontrol  its  own  afifairs  and  carry 
iwn  business.  Thii  separate  eorpo- 
ad  its  own  officers,  a  lai^e  amount  of 
property,  was  reflponsible  for  its 
A  and  to  persons  with  whom  it  dealt.* 
uo  we  thjnk  that  the  persons  served 
Kcaa  are  agents  of  the  Pacific  com- 
ing the  business  of  the  company  in 
Section  2  of  the  act  of  March  13^ 
aws  of  Texas,  1S06,  p.  30),  is  very 
nd  would  seem  to  comprehend  con- 
who  handle  trains  for  two  or  more 
iona  over  foreign  or  domestic  roads 
he  state  lines  of  Texas  and  on  the 
a  domestic  railroad  within  the  state 
ftj  or  upon  any  agent  who  has  an 
Texaa  and  who  sells  tickets  or  makes 
8  for  the  transportation  of  paasen- 
jroperty  over  any  line  of  railroad  or 
sreof  of  any  such  foreign  corpora* 
company;  and  such  companies  and 
by  I  3  of  the  act^  are  made  a^nts 
jreign  corporation  or  company,  upon 
be  citation  *may  he  served.  But  it 
iial  to  the  validity  of  such  service 
corporation  shall  be  doing  business 
:he  state,  and  that  the  serv^ice  be 
ag'ent  representing  the  corporation 
tpeot  to  such  buaineas.  Goldey  y. 
News  and  Oonley  v,  Mathieson 
^ofkSf  nbi  supra. 

mductors,  one  of  whom  was  servedj 
crossed  the  Teiaa  line,  this  record 
ecame  the  servant  and  a^ent  of  the 
apany*  The  ticket  agent  sold  tick- 
he  Gulf  company,  in  whoae  employ- 
was.  He  woutd  also  sell  tickets 
m  its  line  and  over  the  lines  of  the 
□mpany,  but  he  transacted  this  busi* 
:he  agent  of  the  Gulf  company.  As 
f^  the  record  fails  to  show  that  he 
ot  of  the  Pacific  company  j  on  the 
,  it  shows  that  he  had  no  cfinoeetion 
company,  and  that  lii;^  duties  were 
to  the  affairs  of  the  Gulf  company. 
i  is  true  of  Merrell,  and  as  to  Scbree, 
rd  shows  that  for  the  aerviceit  ren- 


dered m  trainsaster  he  was  paid  by  eacli 
company  for  th€  service  performed  by  it 
and  had  no  charge  as  ag^it  of  the  btisineia 

of  the  Paciflc  company  in  the  state  o!  Texas» 
We  reach  the  conclusion  that  the  Pa^^iflo 
company  was  not  doing  business  in  the  state 
of  Texaa,  and  that  the  attempted  service  was 
not  upon  agents  of  that  company  transacting 
its  business  In  that  state  in  such  a  senae 
as  to  give  jurisdiction  by  service  of  citation 
upon  them.  The  judgment  of  the  Circuit 
Court  ia  affirmed. 

Dissenting-     The  Chief  Josticb  and  Mx* 
Justice  Moody. 


•METROPOLITAN     LTFE     INSURANCE  [3»^1 
COMPANY  OF  NEW  YORK,  Plff.  in  Err., 

CITY  OF  NEW  ORLEANS,  Thd  Board  of 

Asieasors  for  the  Parish  of  Orleans,  and 
John  Fitzpatriok,  State  Tax  Ootlectoir, 
ete. 

(See  S,  0,  Reporter's  ed,  39&-4034 

Tajcea — flitns — property  of  nonresident  a. 

State  taxation  of  credits  arifling  out 
of  loana  made  in  the  regular  course  of  busi- 
ness by  the  local  agent  of  a  foreign  insur* 
a  nee  company  to  its  policy  holders  is  not 
forbidden  by  U.  S*  Const*  14th  Amend.,  where 
the  loans  were  negotiated^  the  notes  signed, 
the  security  taken,  the  interest  collected, 
and  the  debts  paid  within  the  state,  because 
the  promissory  notes  which  are  the  evi^ 
dences  of  such  credits  are  kept  at  the  home 
olTice  at  all  times  when  not  needed  in  the 
state, 

pro.  199.] 

Argued  January  31,  1907,    Decided  April  ft, 
1907. 

IN  ERROR  to  the  Supreme  Court  of  tbs 
St^te  of  Louisiana  to  re^ew  a  judgment 
which,  reTersing  in  part  a  judgment  of  the 
Civil  District  Court  of  the  Parish  of  Or- 
leans, in  that  state,  sustained  a  tax  on  cred- 
its arising  out  of  loans  made  by  the  local 
agent  of  a  foreign  insurance  company  to  its 
policy  holders.    Affirmed.  , 

gee  same  case  below,  115  La.  698,  39  8a 

Me. 

The  facts  are  stated  in  the  opinion. 


NoTiL — On  the  situs,  for  purpose  of  taxa- 
tion, of  debts  evidenced  by  notes  and  mort- 
^iigos — see  notes  to  Boyd  v.  Selma,  16  L,R, 
A.  729,  and  New  Orleans  t.  Stem  pel,  44  L. 
ed.  U.  S.  174,  And  see  case  note  to  Monon- 
gfthela  River  Oonsol.  Coal  &  Coke  Co,  v. 
Board  of  Aflseaaors,  2  HR^.fN.S.)   637. 

On  the  taxation  of  intangible  property  of 
rumrcsidents^isee  note  to  Walker  v.  Jack, 
31  C.  C.  A.  467. 
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Mr.  Charles  Pollard  Cocke  argued  the 
cauBe,  and,  with  Messrs.  William  Wirt  Howe 
and  Walker  B.  Spencer,  filed  a  brief  for 
plaintiff  in  error: 

Can  the  state  of  Louisiana  tax,  as  the 
property  of  a  New  York  corporation  doing 
business  in  Louisiana,  promissory  notes 
which  became  its  property  in  New  York, 
and  which,  at  all  times  subsequent  to  the 
moment  when  they  became  its  property, 
were  owned  and  held  by  it,  and  were,  with 
the  collateral  securing  them,  physically  lo- 
cated in  the  state  of  New  York  7 

Liverpool  &  L.  &  G.  Ins.  Co.  v.  Board  of 
Assessors,  44  La.  Ann.  760,  16  L.RA.  56,  11 
So.  91;  Railey  v.  Board  of  Assessors,  44 
La.  Ann.  765,  11  So.  93;  Clason  v.  New 
Orleans,  46  La.  Ann.  1,  14  So.  306;  Blue- 
fields  Banana  Co.  v.  Board  of  Assessors,  49 
La.  Ann.  43,  21  So.  627;  Liverpool  &  L.  & 
G.  Ins.  Co.  V.  Board  of  Assessors,  51  La. 
Ann.  1028,  45  L.R.A.  524,  72  Am.  St.  Rep. 
483,  25  So.  970;  Comptoir  Nat.  D'Escompte 
Y.  Board  of  Assessors,  52  La.  Ann.  1319,  27 
So.  801;  Monongahela  River  Consol.  Coal  & 
Coke  Co.  V.  Board  of  Assessors,  115  La.  Ann. 
564,  2  LJt.A.(N.S.)  637,  112  Am.  St.  Rep. 
275,  39  So.  601;  State  Tax  on  Foreign-held 
Bonds,  15  Wall.  300,  21  L.  ed.  179;  Northern 
C.  R.  Co.  V.  Jackson,  7  Wall.  262,  19  L.  ed. 
68;  Murray  v.  Charleston,  96  U.  S.  432- 
440,  24  L.  ed.  760,  761 ;  New  York,  L.  E.  & 
W.  R.  Co.  V.  Pennsylvania,  153  U.  8.  628- 
648,  38  L.  ed.  846-854,  14  Sup.  Ct.  Rep.  952; 
New  Orleans  v.  Stempel,  175  U.  S.  309,  44 
L.  ed.  174,  20  Sup.  a.  Rep.  110;  SUte  As- 
sessors V.  Comptoir  Nat.  D'Escompte,  191  U. 
S.  389,  48  L.  ed.  233,  24  Sup.  a.  Rep.  109. 

The  tax  is  not  one  imposed  on  the  plain- 
tiff in  error  as  owner,  but  one  imposed,  by 
the  terms  of  the  statute,  on  its  property 
situated  within  the  state. 

St.  Louis  V.  Wiggins  Ferry  Co.  11  Wall. 
423-430,  20  L.  ed.  192-194. 

But,  even  if  the  statute  does  attempt  to 
impose  a  personal  liability  to  pay  taxes  on 
property  within  the  limits  of  the  state  of 
Louisiana,  the  plaintiff  in  error,  being  a 
resident  of  New  York,  without  power  to 
change  its  residence,  the  tax  is  unconstitu- 
tional and  void. 

Germania  F.  Ins.  Co.  Frauds,  11  Wall. 
210-216,  20  L.  ed.  77-79;  Baltimore  ft  0.  R. 
Co.  V.  Koontz,  104  U.  S.  5-11,  26  L.  ed.  643- 
645;  Shaw  v.  Quincy  Min.  Co.  (  Ex  parte 
Shaw)  145  U.  S.  444,  36  L.  ed.  768,  12  Sup. 
Ct.  Rep.  935;  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Gonzales,  151  U.  a  496,  88  L.  ed.  248,  14 
Sup.  Ct.  Rep.  401;  Dewey  t.  Des  Hoinea, 
173  U.  S.  193-202,  43  L.  ed.  665-608,  10 
Sup.  Ct.  Rep.  379. 

Messrs.  H.  Garland  DiiprC,  George  H.  Ter- 
riberry,  nnd  F.  C.  Zacharie  argued  the  cause, 
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and,  with  Mr.  Samuel  L.  Gilmore,  fiM  i 
brief  for  defendants  in  error: 

The  taxation  of  these  notes  unds  tk 
Louisiana  statutes  does  not  offend  npM 
the  14th  Amendment  of  the  Gonstitntioi  rf 
the  United  SUtee. 

Blackstone  t.  Miller,  188  U.  a  M,  47  L 
ed.  439,  23  Sup.  a.  Rep.  277;  BriiM  il 
Washingt<m  County,  177  U.  a  ISS,  44Ld 
701,  20  Sup.  Ct  Bep.  685. 

Mr.  Justice  Moody  delivend  the  cffahi 
of  the  court: 

This  is  a  writ  of  error  to  review  thi  Jrif 
ment  of  the  supreme  eonrt  of  L 
which  sustained  a  tax  on  the 
money  loaned,  bills  reoeivaUop"  ete,  d  ll 
plaintiff  in  error,  a  life  inranaee  oaHfHf 
incorporated  under  the  lam  off  Nnr  ln^ 
-where  it  had  its  home  ofBoe  sad  prMpd 
place  of  business.  It  israed  poUdss  of  lb 
insurance  in  the  state  of  i^*i«£rf*— ^  nilr 
the  purpoee  of  doing  that 
ness,  had  a  resident  agent,  oalltd  a 
tendent,  whose  duty  It  wma  to 
the  company's  bn^ 
state.  The  agent  had  a  loeil 
Orleans.  The  company  waa 
business  of  lending  money  to  the 
its  policies,  which,  when  th^  had 
certain  point  of  maturity,  were 
furnishing  adequate  seenrit j  for 
money  lending  was  eondnetod  in  tVe 
ing  manner:  The  policy  holders  &nMa§U 
obtain  loans  on  their  policiea  applied  ts  tti 
company's  agent  in  Xew  Oricans.  If  tli 
agent  thought  a  loan  a  desirable  oas  hi  ifr 
vised  the  company  of  the  appliestioa  If 
communicating  with  the  home  office  la  liv 
York,  and  requested  that  the  loan  hs  fM^ 
ed.  If  the  home  oflSoe  approred  the  loaa  tti 
company  forwarded  to  thie  agent  a  ~  ~  ~ 
the  amount,  with  a  note,  to  be  sijnMd 
borrower.  The  agent  proenred 
be  signed,  attached  the  policy  to  U,  mi  ii^ 
warded  both  note  and  policy  to  the  hmmd' 
floe  in  New  York.  He  then  delhmd  liftl 
borrower  the  amount  of  the  hiaa.  Wha  li* 
terest  was  due  upon  fha  notes  it  vm  fril 
to  the  agent  and  hj  Urn  tnniBltlii  Is  tti 
home  oiBoe.  It  does  not  appear 
not  the  notes  were  retnmed  to  Nnr 
for  the  ittdoroenioBt  of  tte  payaali  tf  ii* 
terest.  When  the  m 
to  the  agenti  to  whom  thij 
delivered  hade  to  tha  malnn.  Al  all  ittv 
timee  the  nolae  and  poHolM  w^  — 
were  icept  at  the  home  oAea  la  Vw  Wk 
The  diqmted  tax  waa  not  m  ataht  ^ 
these  Botee,  tat  waa  ■gprMid  UUm 
«0r  J  jn.        I  .Ml** 

and  Its  I  II 

ing  the  SI       ox  vae 
notes  lield 
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Mftbopcotaiv  L,  Ins*  Oo,  t.  New  OmtiKAifs. 
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Mfleftflntent,    The  t&x  wai  as^esaed  im< 

A  law  (act  170  of  lS9g)  which  provided 

a  levy  af  anniml  taxea  on  the  asseased 
ue  of  ail  property  aiiuat^  within  the 
te  of  Lotiiaiaoaf  and  m  7  pmyided  ab 
bwfi 

Thut  it  19  the  duty  of  the  tai:  asBesAors 
mifhout  the  itate  to  place  mpom  the  &■- 
iment  lift  all  property  eubject  to  taxa- 
Dp  including  merchandise  or  itock  in 
ide  on  hand  at  the  date  of  Hating  withtn 
sir  retpectiTe  districts  or  parish  ^B.  .  .  . 
i  provided  further^  In  aaae^ing  mercan- 
*  firms  the  tnie  intent  and  purpose  of  this 

ehall  be  hcM  to  mean  the  placing  of  snch 
tie  upon  stock  in  trade ^  all  ea.sh,  whether 
rowed  or  not,  money  at  interest,  open 
Dtsnts,  credits,  ete..  as  will  represent  in 
Ir  aggregate  a  fair  average  on  the  capi- 

both  cash  and  credits ,  employed  in  the 
in  ess  of  the  party  or  parties  to  be  eb* 
led.  And  this  shall  uppty  with  equal 
se  to  any  person  or  persons  representing 
this  state  business  in  teres  tB  that  may 
m  domicil  elsewhere^  the  intent  and  pur- 
t  being  that  no  nonresident,  either  by 
self  or  through  any  agent,  shaU  transact 
iness  here  without  paying  to  the  state  a 
'esf?onding  tax  with  that  exacted  of  its 
t  citizenfi ;  and  all  bills  receiyable,  obliga- 
■»,  or  credits  arising  from  th^»  business 
&  in  this  stat^T  «-rc  hereby  decL.rfd  as  as- 
able  within  this  state  and  at  the  biisi- 
»  doml^il  of  said  nonresident,  bis  agent 
representative." 
he  evident  purpose  of  this  kw  is  to  lay 

burden  of  taxation  equally  upon  those 
I  do  business  within  the  state.  It  re- 
lea  tfaat  in  the  valuation  for  th,'  purposes 
taxation  of  the  property  of  mercantile 
m  the  stocky  goods,  and  credits  shall  be 
in  into  aocount,  to  the  end  that  the  av- 
ga  •capital  employed  in  the  buaiuess  sball 
axed.  This  method  of  asseaantent  is  ap- 
d  impartially  to  the  citizens  of  the  state 

to  the  citizens  of  other  states  or  coun* 
I  doing  business,  personally  or  through 
its,  within  the  state  of  Louisiana.  To 
implish  this  result  the  law  ^xpre^al  j  pro- 
B  that  all  bills  receivable,  obligations, 
redite  arising  from  the  businRiis  done  in 

state  shall  be  assessable  at  the  business 
icil  of  the  resident.  Thus  it  \r  clear 
^  the  measure  of  the  taxation  designed 
;he  law  is  the  fair  average  of  the  capital 
loyed  in  the  business.  Cash  and 
ita  and  bills  receivable  are  to  be  taken 

account  merely  because  they  represent 
capital,  and  are  not  to  be  oinittf'd  bc- 
le  their  owner  happens  to  have  a  domieil 
notber  state.  The  law  was  so  construed 
the  supreme  court  of  Louisiana*  where, 
ustaining  the  assessment,  it  waa  said: 
Tiere  can  be  doubt  that  the  7*h  aeetion 


of  tbe  act  of  1S93,  quoted  in  the  judgment 
of  the  district  courts  announced  the  policy 
of  the  state  touching  the  taxation  of  credit* 
and  bills  of  exchange  repres'^nting  aa 
amount  of  the  -  property  of  nonresidenti 
equivalent  or  corresponding  to  said  bills  or 
credits  which  was  utilized  by  them  in  tbe 
prosecution  of  their  business  in  the  state  of 
Louisiana,  The  evident  object  of  the  stat- 
ute was  to  do  away  with  the  dficriminatiofl 
tberetofore  existing  in  favor  of  nonresident! 
at  against  residents,  and  place  them  on  air 
equal  footings  The  statute  was  not  arbi- 
trary, but  a  legitimate  exercise  of  legis'* 
lative  power  and  discretion/'  [115  La,  70% 
3d  So.  850.] 

The  tax  was  levied  in  obedience  to  tb« 
law  of  the  state^  and  the  only  question  here 
is  whether  there  is  anything  in  the  Consti- 
tution of  the  United  States  which  forbids  it. 
The  answer  to  that  question  depends  upon 
whether  the  property  taxed  was  within  th« 
territorial  jurisdiction  of  the  state.  Prop* 
erty  situated  without  that  jurisdiction  is 
beyond  the  state's  taxing  power,  and  the  ex- 
action of  a  tax  upon  it  is  in  violation  of 
tbe  1 4th  Amendment  to  the  Constitution. 
J^uifiville  &  J,  Ferry  Co.  y*  Kentucky,  183 
U.  S.  385,  47  L.  e4  513,  S3  Sup.  Ct  Rep. 
463;  Delaware  L,  &  W.  *R.  Co.  v.  Pennsjl'[#CK^ 
vania,  108  U,  S.  341,  40  L.  ed.  lO"?  25  Sup. 
Ct,  Rep.  609;  Union  Refrigerator  Transit 
Co,  V.  Kentucky,  100  U.  S.  104,  50  L.  ed. 
150,  M  Sup.  Ct.  Rep.  36.  But  personal  prop^ 
erty  may  be  taxed  in  its  permanent  abiding 
place^  although  the  domidl  of  the  owner  it 
elsewhere.  It  is  usually  easy  to  determine 
the  taxable  situs  of  tangible  persona]  prop> 
erty.  But  where  personal  property  li 
intangiblej  and  consists,  as  in  this 
caspj  of  credits  reduced  to  the  coni^ete  form 
of  promissory  notes,  the  inquiry  is  compli- 
cated not  only  by  the  fiction  that  the  domi* 
cil  of  personal  property  follows  that  of  its 
owner,  but  also  by  the  doctrine,  based  upon 
historieal  reaaons,  that  wliere  debts  havp  aa- 
sumed  the  form  of  bonds  or  oth^r  sppcial- 
ties,  they  are  regarded  for  some  purposes 
ai^  being  tbe  property  itself,  and  not  the 
mere  representative  of  it,  and  mav  have  a 
taxable  situs  of  their  own.  How  far  prom- 
issory notes  are  assimilated  to  special  ties 
in  respect  of  this  doctrine  need  not  now  b« 
considered. 

The  question  in  this  case  is  controlled  by 
the  authority  of  the  previous  decisions  of 
this  court.  Taxes  under  this  law  of  Louis- 
iana have  been  twice  considered  here,  and 
asseBsments  upon  credits  arising  out  of  in- 
vestments in  the  state  have  been  sustained. 
A  tax  on  credits  evidenced  by  notes  ^?(*ured 
by  mortgages  was  sustained  where  the  own- 
ert  a  nonresident^  who  bad  inherited  them, 
left  them  in  Louisiana  in  the  possession  of 
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an  agent,  who  collected  the  princioal  and  in- 
terest as  they  became  due.  New  Orleans  ▼. 
Stempel,  176  U.  &  309,  44  L.  ed.  174,  20  Sup. 
Ct.  Rep.  110.  Again,  it  was  held  that  where 
a  foreign  banking  company  did  business  in 
New  Orleans,  and  through  an  agent  lent 
money  which  was  evidenced  by  checks  drawn 
upon  the  agent,  treated  as  overdrafts  and 
secured  by  collateral,  the  checks  and  col- 
lateral remaining  in  the  hands  of  the  agent 
until  the  transactions  were  closed,  the  cred- 
its thus  evidenced  were  taxable  .in  Louisi- 
ana. State  Assessors  v.  Comptoir  National 
D'Escompte,  191  U.  S.  388,  48  L.  ed.  232,  24 
Sup.  Ct.  Rep.  109.  In  both  of  these  cases 
the  written  evidences  of  the  credits  were 
continuously  present  in  the  state,  and  their 
presence  was  clearly  the  dominant  factor  in 
the  decisions.  Here  the  notes,  though  pres- 
kiOlJent  in  the  state  at  all  times  when  *they  were 
needed,  were  not  continuously  present,  and 
during  the  greater  part  of  their  lifetime 
were  absent  and  at  their  owner's  domicil. 
Between  these  two  decisions  came  the  case  of 
Bristol  V.  Washington  County,  177  U.  S. 
133,  44  L.  ed.  701,  20  Sup.  Ct.  Rep.  585.  It 
appeared  in  that  case  that  a  resident  of  New 
York  was  engaged,  through  an  agent,  in  the 
business  of  lending  money  in  Minnesota,  se- 
cured by  mortgages  on  real  property.  The 
notes  were  made  to  the  order  of  the  non- 
resident, though  payable  in  Minnesota,  and 
the  mortgages  ran  to  her.  The  agent  made 
the  loans,  took  and  kept  the  notes  and  se- 
curities, collected  the  interest,  and  received 
payment.  The  property  thus  invested  con- 
tinued to  be  taxed  without  protect  in  Min- 
nesota until  finally  the  course  of  business 
was  changed  by  sending  the  notes  to  the 
domicil  of  the  owner  in  New  York,  where 
they  were  kept  by  her.  The  morts^ages  were, 
however,  retained  by  the  agent  in  Minne- 
sota, though  his  power  to  discharge  them 
was  revoked.  The  interest  was  paid  to  the 
agent  and  the  notes  forwarded  to  him  for 
collection  when  due.  Taxes  levied  sfter  this 
change  in  the  business  were  in  dispute  in 
the  case.  In  delivering  the  opinion  of  the 
court  Mr.  Chief  Justice  Fuller  said:  **Nev- 
ertheless,  the  business  of  loaning  money 
through  the  agency  in  Minnesota  was  con- 
tinued during  all  these  years,  just  as  it  had 
been  carried  on  before,  and  we  agree  with 
the  circuit  court  that  the  fact  that  the  notes 
were  sent  to  Mrs.  Bristol  in  New  York,  and 
the  fact  of  the  revocation  of  the  power  of 
attorney,  did  not  exempt  these  investments 
from  taxation  under  the  statutes,  as  ex- 
pounded in  the  decision  to  which  we  have 
referred." 

Referring  to  the  case*  of  New  Orleans  v. 
Stempel,  the  Chief  .Tiistice  said: 

"There  the  money,  notes,  and  evidoncea  of 
creditH  were   in    fact   in   Louisiana,   though  | 
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their  owners  resided  elflewhare  SUn^Hlv 
the  eireumstanoes  of  the  eaae  befan  «^ii 
think,  as  we  haTe  said,  that  the  men  ari- 
ing  of  the  notes  to  New  York  aad  theitit- 
cation  of  the  power  of  attorney  did  aottdi 
these  investments  oirt  of  the  rnk. 

'"Persons  are  not  permitted  to  avaU  ftm-p 
selves,  for  their  own  benefit,  of  the  hwicl 
a  state  in  the  eondnct  of  business  witkii  iti 
limits,  and  then  to  escape  their  due  eoitii- 
bution  to  the  public  need,  throng  sdioicf 
this  sort,  whether  taken  for  eonvenina  m 
by  design." 

Accordingly  it  was  held  that  thi  tsz  *■ 
not  forbidden  by  the  Federal  OonstititiBa 

In  this  case  the  oontroUing 
was  the  presence  in  the  state  of  the 
employed  in  the  business  of  lending 
and  the  fact  that  the  notes  were  not  ot- 
tinuously  present  was  regarded  as  IsBi- 
terial.  It  is  impossible  to  distingakl  tti 
case  now  before  us  from  the  Brtetol  Gm. 
Here  the  loans  were  negotiated,  the  boIh 
signed,  the  security  taken,  the  intenit  mI- 
lected,  and  the  debts  paid  within  thi  M», 
The  notes  and  securities  were  in  JjmUkm 
whenever  the  business  exigencies  ic^rinl 
them  to  be  there.  Their  removal  wilk  tti 
intent  that  they  shall  retnm  wfaenefv  mrf- 
ed,  their  long-oontinned  though  not  pv- 
manent  absence,  eannot  have  the  eint  rf 
releasing  them  as  the  representatlvfs  of  fa- 
vestments  in  business  in  the  etate  horn  U 
taxing  power.  The  law  may  well  n^ 
the  place  of  their  origin,  to  whidi  tkj  fa- 
tend  to  return,  as  their  true  honie,aailHH 
out  of  account  temporary  abMBces.  havtm 
long  continued.  Mbreover,  neither  thi  9t 
tion  that  personal  property  foUowithiia* 
icil  of  its  owner,  nor  the  doctrine  UmI  otI- 
its  evidenced  by  bonds  or  notes  my  hm 
the  situs  of  the  latter,  can  be  allowrilti^ 
scure  the  truth.    Blackatone  t.  BIDkri  Ul 

u.  a 

277.    We 

a  single  credit  or  a  seriea  of  eepantt 
its,  but  with  a  bunnen.  The  faMHSi* 
company  chose  to  enter  into  tht  hiriH* 
of  lending  money  within  the  itntt  of  Uri^ 
ana,  and  employed  a  local  ngit  to  MiM 
that  business.  It  was  condiwtod  mkt  Ai 
laws  of  the  state.  The  atato  waiahtnk  H 
tax  the  capital  employed  in  tht  faalMI 
precisely  as  it  taxed  the  capital  of  Ito  flR 
citizens  in  like  sitnatioB.  Vor  tki  fmgm 
of  arriving  at  the  MWNint  of  cipild 
employed,  it  cauad  tlio  ondita 
of  the  bnainesa  to  be  tummmL  Ih  Mft 
the  state  had  the  power  to  do 


me  iruin.     dibckbvdiw  v.  aiuicr,  tm 

189,  47  L.  ed.  439,  2S  Sop.  a  B« 

We  are  not  dealing  here  men^  «tt 

rle  credit  or  a  seriea  of  eenantt  sni- 


the  foreigner  w 
taxation  upon  1 
porarily  from  tnv  i 
in  the  form  of  i 


I 


Ibj 


r„ 


Bterra,  k  Co,  t.  Oamfbxll  t  Go  TAMm. 


Uiey  littT*  »  t&z^le  iitiia  ta  the 
their  orfgiiL 

iidgment  of  the  Bi^premd  Court  of 
A  11  al&rm&d* 


tf  j  MEYER,  &  (30*,  Plffi.  in  Err*, 

v. 
CAMPBELL  A  GO  TAUOO. 

t  6.  d  Heportei^a  ed.  403-4104 

-distmction  bet  ween  appeal  and  wdt 

Jrrorfl  alleged  to  have  beeti  eommit' 
m  action  at  law  cftn  be  reviewed  in 
pre  me   Court   of  the  United    States 

writ  of  error » 
—review  of  facta  an  writ  of  error. 
)nly  questions  of  law  apparent  on 
Hid  Vaij  be  coosideTed  by  the  Supreme 
>i  the  United  States  on  &  writ  of 
nd  there  cau  be  no  inquiry  whether 
&B  error  below  in  dealing  with  ques- 
f  faet. 

—review  of  facta  on  writ  of  error, 
WTjether  the  supreme   oourt  of  the 
Ine  Islands^  actinia  under  the  author! - 
Jie  P.  L  Code  of  Proeedur©,  f  497 » 
,  <*rred  in  setting  aside  the  conclu- 

the  court  of  first  instance  as  being 
and  manifestly  against  the  weight  of 
e,  ii  a  question  which  in  not  open  on 
of  error  from  the  Federal  Supreme 

— ^ueations    reviewable— errors    not 

Ded. 

Alleged  errors  of  law  in  the  opinion 
5ourt  below,  wbich  was  engaged  with 
asion  of  evidence  and  the  inferences 
might  properly  *  be  drawn  from  it. 
t  be  considered  bj  the  Supreme  Court 
United  States  on  a  writ  of  error  if 
*e  not  contained  in  the  o&gignment  of 
filed  with  the  petition  for  the  writ, 
on  the  whole,  it  is  clear  that  the 
ound  justify  the  judgment  rendered. 
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RROR  to  the  Supreme  Court  of  the 
ippine  Islands  to  review  a  judgment 
reversing  the  judgjnent  of  the  Court 
t  Instance  of  the  City  of  Maniia,  or- 
udgment  for  plaintiffs  in  an  action 
v^er  a  sum  alleged  to  be  due  for  labor 
ftteriali  furnished  under  a  building 
t.     AMrmed. 

iment  by  Mr.  Justice  Moody: 
lefendants  in  error,  hereinafter  called 


. — On  dtatinetlon  between  appeal  and 
arror — see  note  to  Miners'  Bank  v. 
S  L.  ad.  U.  B.  867. 
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the  plfl  in  tiffs,  brought  an  action  In  the  court 
of  flrtt  instance  of  the  city  of  Mamlap  in 
the  Philippine  Islands,  to  recover  from  the 
plaintiffs  in  error,  hereinaft^^r  ciLlIpct  the  de- 
fendantsj  the  sum  of  0«S50«d2  pe^os^  alleged 
to  he  due  on  acconnt  of  labor  and  materiala 
furnished  under  a  building  contract  and  its 
modifications.  The  defendanta^  among  other 
defenses^  set  up  flrai|  that  the  labor  *^wa9[4l>A] 
performed  in  a  negligent  and  unworkman- 
like manner,  which  caused  the  defetidanta 
great  damages;  and,  second,  that  the  plain* 
Uffa  contracted  in  writing  with  the  defend- 
antfl  to  fiJl  a  certain  lot  of  land  with  earth 
and  sAnd  at  a  given  rate  per  cubic  meter, 
and  had  been  paid  upon  their  repreaeutatioQ 
of  the  amount  of  earth  and  sand  used  tn  the 
filling,  |S1,4S7.65,  Me-xican  currency?  that 
the  amount  of  eand  and  earth  used  waa 
ranch  less  than  that  represented,  and  that 
the  plaintiffs  had  been  ovi^rpaid  ||]49?.@3, 
Mexican  currency.  The  defendants  sought 
to  recover  this  overpayment  by  way  of 
counterclaim.  A  trial  before  the  judge  of 
the  court  of  first  instance  resulted  in  a  find- 
ing that  the  defendants  had  been  damaged 
through  the  negligant  and  unworkmanlika 
manner  of  furnishing  the  labor  under  the 
building  contract  and  its  modtlieatioiiB,  to 
an  amount  equal  to  the  sum  remsining  du« 
under  the  terms  of  that  contract  and  that 
there  had  been  mn  overpayment  on  the  fill- 
ing contract,  an  alleged  by  the  defendantSi 
Accordingly  judgment  was  rendered  diimias- 
ing  the  plaintiffs'  complaint,  and  that  the 
defendant  recover  from  the  plaint ifls  $52,* 
000  Mexican  currency.  The  plaintiffs  ap* 
pealed  to  the  supreme  court  of  the  lalanda. 
That  court  found  as  a  fact  auhatantially  that 
the  plaintiffs  had  fully  complied  with  their 
contract  and  were  entitled  to  ri- cover  the 
amount  they  alleged  to  be  due:  that  tht 
amount  paid  by  the  defendants  to  the  plain* 
tiffs  on  acconnt  of  filling  was  determined 
by  actual  measurements  made  at  the  time 
of  the  filling  by  defendants'  representatives  j 
that  there  was  no  fraud  or  mistake,  and 
that  the  defendants,  therefore,  were  not  en- 
titled to  recover  anything  on  account  of 
overpayment  on  that  account.  The  judg^ 
ment  of  the  court  of  first  instance  was  rc' 
versed,  and  judgment  ordered  for  the  plain- 
tiffs in  the  sum  of  $9,250.62,  Mexican  cur- 
rency. Thereupon  the  defendants  appealed 
to  this  court.  The  appeal  was  dismissed  by 
this  court  for  want  of  inrisdiction.  The  d^* 
fendants  then  sued  out  a  writ  of  errofi 
which  was  allowed  by  a  justice  of  the  su- 
preme court  of  the  Philippine  Islands,  and 
filed  with  its  petition  the  following  aaatgn- 
ment  of  errors: 

*"I.  Ths  supreme  court  of  the  Philippine  [405] 
Islands  erred  in  reversing  the  judgment  of 
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the  court  of  first  inBtance  for  the  city  of 
Manila  to  the  effect  that  the  plaintiffs  in  er- 
ror were  entitled  to  the  sum  of  $9,250.62, 
Mexican  currency,  as  damages  sustained  by 
reason  of  the  faulty  construction  of  the 
premises  in  question. 

"2.  The  supreme  court  of  the  Philippine 
Islands  erred  in  reversing  the  judgment  of 
the  court  of  first  instance  for  the  city  of 
Manila  granting  judgment  in  favor  of  the 
plaintiff  in  error  in  the  sum  of  $52,000,  Mex- 
ican currency,  the  amount  overpaid  by  the 
plaintiffs  in  error  to  the  defendants  in  error 
for  the  delivery  of  sand. 

"3.  The  supreme  court  of  the  Philippine 
Islands  erred  in  finding  as  matters  of  fact 
the  following: 

"(1)  That  in  the  construction  of  the 
building  the  contract,  plans,  and  specifica- 
tions have  been  complied  with,  with  the  ex- 
ception of  a  variation  to  the  advantage  of 
ttie  owner,  which  is  that  the  principal  posts 
rait  upon  layers  of  stone,  instead  of  upon 
the  ground,  as  called  for  by  the  plan. 

"(2)  That,  if  there  has  been  any  varia- 
tion from  the  original  plan,  this  was  done 
largely,  if  not  wholly,  with  the  consent  of 
the  owner,  and,  at  all  events,  witn  that  of 
his  agent,  the  inspecting  engineer,  and  that 
these  changes  have  been  improvements. 

"(3)  That  the  house  was  constructed  un- 
der a  contract  and  specifications  which  did 
little  more  than  to  designate  the  size  of  the 
building,  the  material  to  be  employed,  and, 
with  the  plan,  gave  a  drawing  of  the  build- 
ing, leaving  the  details  necessary  almost 
completely  to  the  direction  of  the  inspeet- 
ing  architect  or  engineer. 

"(4)  That  the  owner  intrusted  the  direc- 
tion of  the  work  to  an  inspecting  engineer 
selected  by  himself,  with  full  authority  to 
represent  him,  and  that  the  contractor  has 
performed  the  work  solely  in  accordance 
with  the  direction  of  the  said  inspecting  en- 
gineer. 

"(5)  That  although  there  is  some  evidence 
l[406]to  indicate  that  *a  part  of  the  house  has  set- 
tled more  than  other  parts,  this  is  due  ei- 
ther to  the  ground  itself  or  to  a  defect  in 
plan,  or  to  the  directions  of  the  inspecting 
engineer,  and  cannot  be  attributed  to  a  fail- 
ure on  the  part  of  the  contractor  to  comply 
with  the  conditions  of  the  contract. 

"(6)  If  there  are  any  cracks  in  the  floor 
and  in  the  joints  in  the  building,  this  is 
due  to  the  class  of  lumber  which  was  select- 
ed by  the  owner. 

"(7)  That  the  plan  of  the  work  and  the 
placing  of  the  principal  posts  were  approved 
by  the  city  engineer  and  were  in  conformity 
with  the  ordinances. 

"(8)  That  the  owner  took  possession  of 
the  house  in  the  month  of  May,  1002,  and 
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has  occupied  it  sinoe  that  time  at  a  taO^ 
house. 

"By  the  very  £aot  of  aooepti^  the  kw 
and  occupying  it»  the  defendaiits  i 
edged  that  it  was  eonstmcted  ; 
as  required  by  the  oontraet,  plans,  i 
fications;  and  this  is  the  law  evot  wkathi 
work  is  not  done  aeoozding  to  the  < 
but  accepted. 

"4.  The  supreme  court  of  the 
Islands  erred  in  not  finding  that  tk'nfr 
dence  in  the  case  was  not  suffieieiit  to  Jatt- 
f y  the  court  reversing  tha  jndgmsfli  df  tti 
court  of  first  instance. 

"6.  The  supreme  oonit  of  the  rhPlpfto 
Islands  erred  in  reversing  the  JndgHcM  d 
the  court  of  first  instance  for  the  dtj  i 
Manila,  and  in  giving  judgmMil  agplMt  tti 
plaintiff  in  error  in  the  ntn  of  H^^IK 
Mexican  enrrenoy. 

"6.  The  supreme  eoort  of  the  FUHnte 
Islands  erred  in  not  oonfiimii^  the  Jod^fll 
of  the  eoort  of  first  inetaaee  oifM^d 
Manila  in  giving  judgment  in  £avvr  tf  tl 
plaintiff  in  error  In  the  aum  of  fSiJOOS^  li» 
iean  eurrenej." 

Mr.  Henry  S.  Davis  aigoed  the  sm^M 
with  Mr.  Charles  a  Ourl^  filed  m  iMiri 
plaintiffs  in  error. 

Mr.  Aldis  B.  Browne  argi»ed  the  i 
and,  with  Mr.  Alexander  Brittott,  I 
brief  for  defendants  in  error. 

*Mr.  Justice  Moody,  aft^  i 
going  statement,  dellTered  the 
the  court: 

The  defendants  first  sppsaM 
judgment  of  the  supreme  eomt  ef  lli  I 
ippine   Islands,   which   had 
against  them  and  the  appeal  vai  % 
200  U.  S.  611,  60  L.  ed.  611^ ! 
753.    The  reason,  so  plabi  that  11 1 
not  to  require  statement^  wae  t^i  I 
leged  to  have  been  oommltted  to  as  4 
at  law  ean  be  reviewed  b«r«  tmfy  \ 
error.    This,  in  the  absaee  of  i 
by  statute,   is  the  rale  in   ra 
courts  whose  records  are  bm^ 
review.    Walker  ▼.  DnTiU%  U 
20  L.  ed.  420;  United  States  v.  T 
U.  S.  233,  30  L.  ed.  173,  6  ^ 
1049;  DeUnd  t.  Platte  Oonatr,  Ml 
221,  30  L.  ed.   128,  16  8lipw  Ot 
Comstock  V.  Kagleton,  198  U.  &  Htl 
402,  26  Sup.  Ct  Rep.  810L 

The  defendants,  havny  MM  1 
peal,  have  now  brought  m  writ  el  i 
ask  this  oourt  to  rerisv  tte 
same  extent  that  th«v  wonli 
on  appeal.    But  ti       nnsftoBl 
distinction  between  appents  anil 
ror  which  has  all     i 
court,  andrse 


r 
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peal  bdflgs  up  questions  of  fact  as  well  aa 
of  IsWf  but  ^pon  a  writ  of  error  only  ques- 
tuxie  of  law  apparent  on  the  record  can  be 
eoDsidered,  and  there  cat)  be  no  inquiry 
Tritther  tlicr*  waa  error  in  dealing  with 
quest jonfi  of  fact,  Wiscart  y.  Daiiehy,  3 
Dall.  321,  1  L.  ed.  619;  Generee  v.  Campbell, 
il  WftU.  193,  20  L.  ed,  110;  United  fetaxtes 
X  Dawson,  101  U.  S.  569,  25  L.  ed.  7&1 ;  Eng- 
hml  T,  Gebhardt,  1L2  U.  S,  502,  £8  L.  ed< 
«H,  fi  Sup.  Ct<  Rep.  S87;  Martinton  v.  Fair* 
banks,  112  U,  S.  fl70,  23  L.  ed.  662,  g  Sup, 
Si  Eep.  301 ;  Dower  v.  Richards,  161  U,  S. 
m,  38  L.  ed.  305,  14  Sup.  Ct.  Rep.  452 
(where  the  cases  are  reviewed  by  Mr.  Jus* 
lii^  Gray);  Elliott  v,  Toeppner,'  187  U,  S. 
327,  47  L.  ed.  200,  23  Sap.  Ct.  Rep.  133; 
Ect,  Stat.  %  1011,  U<  S.  Comp.  Stat.  l&Ol, 
p.  716. 

The  aaaignment  of  errors  in  the  case  at 
Iw  doea  not  allege  any  errors  of  law,  but 
iktii  exdujively  with  questions  of  fact. 
Ikre  are  aii  assignments.  The  first,  sec- 
radf  fiftk,  and  sijtth  ftSBignmenta  severally 
allege  that  the  supreme  court  erred  in  ren- 
dering the  judgment  which  It  did  and  in 
iCfferilng  the  judgment  of  tlie  court  of  first 
imtanee.  The  third  assignment  Bpecifieally 
ttcitcs  that  "the  supreme  court  of  the  Phil- 
ippine *  Islands  erred  in  finding  as  matters 
of  fact  the  following:"  Then  come  eight 
■pcdficationa  of  errors  in  such  findings.  It 
Ift,  however,  argued  by  counsel  that  the 
feaith  assignment  of  errors  in  effect  alleges 
■a  error  in  law.  That  assignment  is  as  fol- 
iowi:  "The  supreme  court  of  the  PhiHp- 
|ine  Islands  err^^d  in  not  finding  that  the 
eridence  in  the  ea^e  was  not  sufficient  to 
luitify  the  court  reversing  the  judgment  of 
lie  court  of  first  instance." 

The  Philippine  Code  of  Procedure  (Public 
laws  of  Philippine  Commis-sion,  act  l&O, 
WOl),  prescrihes  in  chapter  22  th"  practice 
Of  the  supreme  court  in  reviewing  the  judg- 
iDfUts  of  courts  of  first  instance.  It  con- 
Bnea  the  review  to  questions  of  law,  with 
Berlin  exceptions^  one  of  which  k  as  fol- 

*If  the  excepting  party  filed  a  motion  in 
Ihi  eourt  of  first  instance  for  a  new  trial, 
Upon  the  ground  that  the  findings  of  fact 
P*re  plainly  and  manifestly  against  the 
irtlght  of  evidence,  aiMi  the  judfje  overruled 
Biid  motion,  and  due  exception  was  taken 
b  his  overruling  the  same,  the  suprcrae 
soirt  may  review  the  evidence  and  make 
mh  findings  upon  the  facts  and  render  such 
hial  judgment  aa  justice  and  equity  re- 
[iiire.  But,  if  the  supreme  court  shall  be  of 
he  opinion  that  the  euccpption  is  frivolous 
sd  not  made  in  good  faith,  it  may  impose 
ouble  or  treble  additional  costs  tipon  the 
Keepting  party t  and  may  order  them  to  be 
aid  by  the  counsel  prosecuting  the  bill  of 
06  U.  S. 


exceptions,  if,  in  ita  opinion,  justice  so  re- 
quires.**   f  407,  Huhdiv.  3. 

The  supreme  court,  in  the  case  at  bar, 
acted  npon  the  authority  conferred  by  this 
subdivision*  It  is  said  that  the  supremo 
court  ean  review  the  evidence  taken  in  the 
court  of  first  instance  and  thereby  arrive 
at  a  different  coaclusion  of  facts  from  that 
found  by  the  trial  court  only  in  the  case 
that  "the  findinga  of  fact  were  plainly  and 
manifestly  against  the  weight  of  evidence/* 
It  is  therefore  urged  that  whether  the  court 
erred  in  setting  aside  the  conclusions  of  the 
lower  court  as  plainly  and  manifestly 
against  the  weight  of  evidence  is  a  question 
of  law  which  may  be  brought  here  by  writ 
of  error.  *It  was  held  in  Be  la  Rama  v.  De[40B| 
la  Rama,  201  U.  S.  303,  60  L.  ed.  765,  20 
Sup.  Ot.  Rep,  485,  that,  upon  an  appeal,  this 
court  will  consider  whether  a  reversal  by 
the  supreme  court  of  the  findinga  of  the 
court  of  first  instance  was  justified  on  the 
ground  that  the  findings  below  were  plainly 
and  manifestly  against  the  weight  of  evi- 
dence, and,  upon  being  satisfied  that  the  ac- 
tion of  the  supreme  court  was  not  warrant- 
ed, on  that  ground  would  reverse  it.  But 
this  case  was  one  of  appeal,  and  the  vital 
distinction  between  an  appeal  and  a  writ  of 
error  has  already  been  shown.  The  princi- 
ple acted  upon  in  that  ease  is  not  applica* 
hie  to  writs  of  error.  The  fourth  assign* 
ment  of  error,  therefore^  raises  no  question 
of  law. 

^he  case  would  stop  here  were  it  not  for 
the  fact  that  the  defendants  in  their  brief 
and  in  the  oral  argument  in  tbeir  behalf 
go  beyond  the  assignment  of  errors  and  set 
up  three  alleged  errors  of  law  not  contained 
in  them. 

It  is  said  that  the  oourt  below  erred: 

"(1)  In  holding  as  a  matter  of  law  that 
the  fact  of  taking  possession  of  said  dwell- 
ing house  was  an  acknowledgment  by  the 
plaintiffs  in  error  that  it  was  constructed 
substantially  as  required  by  the  said  con- 
tract. 

"(2 J  In  holding  aa  a  matter  of  law  that 
the  pleintiffa  in  error  were  not  entitled  to 
recover  their  overpaymenta  for  earth  and 
Hand  because  no  mutual  mfatako  was  shown 
in  the  premises. 

*^{3)  In  rendering  judgment  for  a  sum  in 
Mexican  currency  instead  of  in  Philippine 
pesos." 

It  is  provided  in  the  act  giving  thia  court 
jurisdiction  to  review  the  judgments  of  the 
supreme  court  of  the  Philippine  Islands  thai 
they  may  be  reviewed  here  **ln  the  same 
manner,  under  the  same  regulations,  and  by 
the  samf  procedure,  as  far  as  applicable,  ai 
the  final  judgments  and  decrees  of  the  cir- 
cuit courts  of  the  United  States,"  In  such 
cases  alleged  errors  not  stated  in  the  asaign- 
^  859 


409-412 


SOPBEICE  GOUBT   OF  THB  UnITB)   StATM. 


Oc 


ment  of  errors  filed  with  the  petition  for 
the  writ  have  sometimes  been  considered. 
The  limits  of  this  practice  are  accurately 
stated  in  the  thirty-fifth  rule  of  this  court. 
There  it  is  said  that  if  errors  are  not  as- 
[410] signed  *with  the  petition  for  the  writ  they 
will  be  disregarded,  except  that  the  court 
at  its  option  may  notice  a  plain  error  not 
thus  assigned. 

But  we  find  no  such  plain  error  in  the 
opinion  of  the  supreme  court  as  warrants  us 
in  reversing  its  judgment.  The  findings  of 
fact  made  by  that  court  support  and  re- 
quire the  judgment  which  it  rendered.  We 
do  not  think  it  necessary  or  desirable  to  se- 
lect from  an  opinion,  which  was  engaged 
with  a  discussion  of  evidence  and  the  infer- 
ences which  might  properly  be  drawn  from 
it,  statements  of  law  and  subject  them  to 
minute  scrutiny,  where,  on  the  whole,  it  is 
clear  that  the  facts  found  by  the  court  justi- 
fy the  judgment  which  it  rendered.  There- 
fore we  do  not  consider  any  questions  except 
those  set  forth  in  the  assignment  of  errors, 
and,  deeming  that  they  allege  no  errors  in 
law,  we  afiirm  the  judgment. 

Affirmed. 


IkL\RY  AMS  QUINT.AN,  Executrix, 

V. 

GREEN  COUNTY,  Kentucky. 
(See  S.  C.  Reporter's  ed.  410-423.) 

Cases  certified— form  of  qnesticn. 

1.  A  question  containing  more  than  a 
single  question  or  proposition  of  law  can- 
not be  certified  by  a  circuit  court  of  appeals 
to  the  Supreme  Court  of  the  United  States 
for  determination. 

Evidence  —  presumption  —  performance  of 
condition  precedent  to  issue  of  municipal 
bonds. 

2.  A  presumption,  though  not  a  conclu- 
sive one,  that  there  has  been  a  compliance 
with  the  condition  precedent  to  the  issuance 
of  county  bonds  in  payment  of  a  subscrip- 
tion to  the  capital  stock  of  a  railway  com- 
pany that  the  county  should  first  be  exoner- 
ated from  a  prior  subscription  to  the  stock 
of  another  railroad  company,  arises  from  the 
mere  fact  of  subscription  and  issuance  by 
the  officer  charged  with  the  duty  of  issuing 
the  bonds  upon  the  performance  of  the  oon- 
dition  precedent. 

[No.  213.] 

Argued  February  27, 28, 1907.    Decided  April 
8,   1907. 


Note. — On  the  definiteness  of  question  to 
i>e  certified— see  note  to  Waco  Water  & 
Light  Co.  V.  Waco,  31  L.R.A.  392. 

As  to  presumption  of  performance  of  of- 
ficial dutv— see  note  to  Douglass  v.  Bishop, 
10  1..R.AI  857. 
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T  N  A  CERTIFIGATE  from  the 
I  States  Circuit  Court  of  Appeals 
Sixth  Circuit  presenting  the  qua 
to  whether  a  bona  fide  purchaser  oj 
bonds  for  value  and  before  maturity 
titled  to  assume  that  a  condition  p 
to  the  issue  of  such  bonds  had  bi 
formed.    Answered  in  the  affinnath 

Statement  by  Mr.  Justice  Moody: 
Plaintiff  in  error  brought  an  actk 
circuit  court  of  *the  United  Statei 
western  district  of  Kentucky  npoa 
bonds  and  coupons  purporting  to  hi 
issued  by  the  defendant  in  error,  on 
counties  of  the  state  of  Kentucky, 
lowing  was  the  form  of  the  bond; 

United  States  of  Amerira, 
County  of  Green,  State  of  Keati 

$500.00 
For  the  Cumberland  &  Ohio  Rail 
Twenty  years  after  date,  the  eo 
Green,  in  the  state  of  Kentucky,  wil 
the  holder  of  this  bond  the  sum  of  II 
interest  thereon  at  the  rate  of  6  | 
per  annum,  payable  semianmisll; 
presentation  of  the  proper  coupon 
attached,  the  principal  and  intcni 
payable  at  the  Bank  of  America,  ia 
of  New  Yoric 

In  testimony  whereof,  the  judge 
county  of  Green  has  hereunto  set  I 
and  afifixed  the  seal  of  said  eonntT, 
1st  day  of  April,  a.  d.,  1871,  and  m 
same  to  be  attested  hj  the  oout 
who  has  also  signed  the  ooupons  k 
tached. 

(Green  oounty  seal.) 

T.ILBaniett,. 
D.  T.  Towki. 

The  oaae  was  tried  without  a  Ji 
the  court,  after  finding  facta,  rendsr 
ment  for  the  defendant.  The  ease  tl 
to  the  court  of  appeals  for  the  aiitl 
and  that  court  has  certified  here  ii 
tiona  of  law  upon  which  it  dethvi 
tions,  with  a  statement  of  facts  opi 
the  questions  arise.  In  additiM 
statement  of  facta  wc  take  into  iM 
material  parte  of  the  charter  of  thi< 
land  &  Ohio  Railroad  Company,  ! 
which  contains  t^  following  praHi 

"Sea  16.  That  any  city.  town. « 
through  which  said  proponed  nU  il 
is  hereby  authorined  to  nubwrihi  i 
said  railroad  company  in  ni^  tam 
such  city,  town,  or  county  may  M 
the  coon^  court  of  any  sneh  *flonril 
thorized  to  issue  the  bonds  nf  tMk 
tive  counties  in  such  nmonnt  m  tti 
court  may  diroet;  nai  tht 


poiM  Qt  tra«t««ft,  w  m^yoT  and  aldermen 

|i  U17  toim,  aad  th&  mayor  and  aldermen 
|ir  Gouudl  of  AUf  Qitfj  ore  liereby  autborizad 
|o  mue  the  bonds  of  tbelr  reapectiTe  towns 
|r  eitks  in  like  manner.  All  said  bonds 
^ill  be  payable  to  bearer,  with  eoupone  at- 
liohed,  bearing  any  rate  of  mtereat  not  ex- 
aeeding  6  per  cent  per  ftunnm,  payable  semi- 
amiimlly  m  the  city  of  New  York,  payable 
bi  such  times  as  they  may  designate,  not 
ttcceding  thirty  years  from  date;  but  before 
jif  Kuch  itibscrjptions  on  the  part  of  ^ny 
||itj',  town,  or  county  iball  be  valid  or  bind- 
;  on  the  same  tbe  mayor  and  aldermen , 
'  chairman  and  board  of  trustees  of  any 
lown,  the  mayor  and  aldermen  or  council  of 
Ltnj  cityp  and  the  ooimty  coiirt  of  any  coun- 
ty, faring  jtuiadictlon,  shall  submit  the 
(jtifstion  of  any  eucb  Hubscrtption  to  the 
qoilifed  voters  of  such  eity,  town^  or  coan- 
t;  in  which  the  proposed  subs eript ion  is 
made,  at  such  time  or  times  as  said  cbalr- 
mn  sad  board  of  trustees,  or  nmyor  and  al- 
BirmEti  of  any  town,  mayor  and  aldermen 
jir  council  of  any  ci^,  or  the  county 
K^urt  of  any  county,  a»  aforesaid,  may,  by 
oit^^r.  direct;  and  sbould  a  majority  of  the 
^tuilified  voters  voting  at  any  sueh  election 

e^e  in  favor  of  subscribing  said  stock  in 
d  milroad  company,  It  shall  be  the  duty 
H  such  county  court,  trustees,  or  other  au- 
lbontie»  aforesaid,  to  make  the  subscrip' 
tion  in  the  name  of  their  respeetive  cities, 
towns,  or  counties,  as  tbe  case  may  be,  and 
proceed  to  have  issued  tbe  bonds  to  the 
MnoTint  of  such  subscription  as  liereinbefor© 
directed ; 

"That,  If  preferred T  the  epplieatfon  herein 
sithorized  to  be  made  to  the  county  court 
^sy  be  made  to  the  presiding  judge  of  the 
county  court;  and  all  the  powers  herein 
^^Ti  to  the  county  court  are  hereby  vested 
m  the  presiding  judge  of  tbe  county  court. 
4t  dl  meetings  of  the  stockholders  for  the 
Purpose  of  electing  officers,  or  any  other 
^urpoae,  the  said  town,  citicflj  and  counties 
^^Tt  by  proaries  duly  authorized  by  the  'au- 
hoHties  thereof  J  cast  a  vote  for  each  share 
eitjbscribed  by  said  town,  city,  or  county." 
The  charter  gives  to  the  Cumberland  & 
hie  Railroad  "all  tbe  powers  and  prlvi- 
'gtB  conferred  upon  the  Louisville  &  Nasb* 
Ue  Railroad  Company  by  the  laws  of 
entucky  for  constructing  and  operating 
eir  said  proposed  railroad."  The  charter 
the  Louisville  Sl  Nashville  Railroad  Com- 
ny  provides  **that  said  railroad  company 
ly  receive  Hubecrlptions  of  stock  to  their 
mpmny  by  individuals,  town^,  cities,  coun- 
a,  or  other  corporations,  wbether  payable 
money  or  other  things,  with  such  terms 
d  time  of  paymeot,  cunditious  aniiflAed, 
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and  kind  of  payment  that  may  be  set  forth 
in  the  subscription*"  The  eommiasioners  of 
the  Cumberland  &  Ohio  Railroad  requested 
the  county  court  to  submit  to  the  qualiHed 
voters  of  the  county  the  question  whether 
the  county  sbould  subscribe  to  |2&0)(KK)  of 
the  capital  stock  of  tbe  company,  payable 
in  bondfl  of  the  county,  wbereupon  the  judge 
of  the  eouuty  court  on  the  ITth  of  June, 
1809,  ordered  an  election  in  the  following 
terms: 

'*Whereafl  the  commisaioners  of  the  Cum- 
berland &  Ohio  Railroad  Company,  by  vir- 
tue of  the  authority  delegated  to  them  by 
the  charter  of  said  company,  have  re* 
quested  the  county  court  of  Green  county 
to  order  an  election  in  said  county  of  Green, 
and  to  submit  to  the  qualified  voters  of  said 
county  the  question  whether  said  county 
court  shall  subscribe  for  and  on  behalf  of 
said  eounty  $250,000  to  tbe  capital  stock  of 
the  Cuml>Brland  ifc  Ohio  Railroad  Company, 
arid  payable  in  the  bonds  of  said  cou uty,  hav- 
ing twenty  years  to  run,  and  bearing  6  per 
cent  iotere&t  from  date,  and  upon  condition 
that  said  company  shall  locate  and  conatruet 
said  railroad  through  said  county  of  Green, 
and  within  1  mile  of  the  town  of  Greensburg, 
in  said  eountyi  afid  shall  e?£pend  the  amount 
so  subscribed  within  the  limits  of  Green  coun- 
ty; and  also  upon  the  further  condition  that 
said  bonds  shalJ  not  be  issued  or  said  coun- 
ty pay  any  part  of  the  principal  or  interest 
on  said  amount  subscribed  to  said  Cumber- 
land *&  Ohio  Railroad  Cotopany,  until  said  [414] 
county  of  Green  is  fully  and  completelv  ex- 
onerated from  the  payment  of  the  capital 
atock  voted  by  said  county,  and  authorized 
to  be  subscribed  hy  aaid  Green  county  court 
to  the  Elizal>ethtown  &  Tennessee  Railroad, 
or  any  part  of  the  interest  thereon.  It  is 
therefore  ordered  hy  the  court  that  an  elec- 
tion, by  the  qualified  voters  of  Green  eoun* 
ty,  at  the  voting  places  in  said  county »  be 
held  and  conducted  by  the  several  officers, 
as  prescribed  by  law,  for  holding  elections, 
on  the  3d  day  of  July,  lfiB9,  to  vote  on  the 
question  as  to  whether  or  not  the  said  coun- 
ty court  shall*  for  and  on  behalf  of  said 
county,  subscribe  $250,000  to  the  capital 
stock  of  said  Cumberland  &  Ohm  Railroad* 
conditioned  and  to  be  paid  as  above  stated." 

Tbe  election  was  duly  held  July  3,  1869, 
end  tbe  vote  was  in  the  afBrmative.  During 
the  year  before  this  vote  the  voters  of  the 
county  had  voted  in  favor  of  a  proposition  to 
subscribe  to  tbe  fitock  of  the  Elizabethtown  A 
Tennessee  Railroad,  and  thereupon  the  coun- 
ty judge  had  ordered  the  clerk  of  his  court 
to  make  a  sub^mption  to  tbe  itcck  of  the 
Elizabeth  town  &  Tennessee  Riiilrond  Com- 
pany, "on  the  terms  specifted  in  the  order 
a^abmitti ng  the  question  to  a  vote."     Thia 
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was  the  subscription  from  which  Green 
county  desired  to  be  exonerated  oefore  the 
Cumberland  &  Ohio  Railroad  bonds  should 
be  issued,  or  any  part  of  their  principal  or 
interest  paid.  On  June  3,  1870,  the  county 
judge  entered  an  order  reciting  the  election 
at  which  the  qualified  voters  had  approved 
the  subscription  to  the  capital  stock  of  the 
Cumberland  &  Ohio  Railroad,  and  condud- 
ing:  ''Now,  therefore,  I,  Thomas  R.  Bar- 
nett,  the  presiding  judge  of  the  Green  eoun- 
ty  court,  by  virtue  of  the  authority  in  me 
vested  by  law,  and  to  carry  out  the  wishes 
of  said  voters,  do  hereby  subscribe  for  $250,- 
000  of  the  capital  stock  of  said  Ciimberland 
&  Ohio  Railroad  Company  for  and  on  behalf 
of  said  county  of  Green,  which  subscription 
is  to  be  paid  in  the  bonds  of  said  county 
as  prescribed  in  said  order  of  submission, 
(41 6]  and  'this  subscription  is  made  with  the  con- 
ditions set  out  in  the  order  of  this  court  or- 
dering said  election,  and  now  of  record  in 
the  office  of  this  county." 

At  the  April  term,  1871,  the  supreme 
eourt  of  the  state  rendered  a  decision  in  the 
case  of  Mercer  County  Court  v.  Kentucky 
River  Nav.  Co.  8  Bush,  300.  It  is  argued 
that  this  decision  shows  that  the  subscrip- 
tion to  the  stock  of  the  Elizabethtown  & 
Tennessee  Railroad  was  void.  However 
that  may  be,  at  a  time  which  does  not  dis- 
tinctly appear,  but  later  than  that  decision, 
the  judge  of  the  county  court  issued  and 
delivered  to  the  Cumberland  &  Ohio  Railroad 
Company  bonds  of  Green  county  to  a  small 
amount.  On  August  15,  1872,  the  judge,  in 
a  forninl  order,  reciting  that  application  had 
been  made  for  the  issue  of  the  balance  of 
the  bonds,  directed  that,  "the  court  being 
sufficiently  advised,"  they  be  signed  and  is- 
sued. Thereupon  certificates  of  2,500  shares 
of  that  stock  of  the  par  value  of  $100  per 
share  were  delivered  to  Green  county,  which 
has  since  held  and  owned  them.  It  was  con- 
ceded at  the  argument  that  the  county  had 
made  payment  of  interest  on  the  bonds  thus 
issued  to  the  Cumberland  &  Ohio  Railroad. 
No  formal  or  express  exoneration  of  said 
county  from  the  payment  of  the  subscription 
to  the  stock  of  the  Elizabethtown  &  Ten- 
nessee Railroad  was  ever  made  or  attempted, 
but  nothing  further  has,  up  to  this  date, 
ever  been  done  in  respect  to  it,  and  neither 
bonds  by  the  county  nor  stock  by  the  said 
last-named  railroad  company  have  ever  been 
issued  or  delivered  in  execution  of  said  or- 
ders or  under  the  terms  of  said  subscrip- 
tion. The  proceeds  of  $150,000  of  the  bonds 
were  expended  within  Green  county  in  the 
partial  construction  of  5  miles  of  the  road 
to  Greensburg.  This  5  miles  was  completed 
by  a  lessee  at  its  own  expense.  Nothing 
•lie  has  been  done  within  the  county. 
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The  plaintiff  is  the  bona  ild«  hoUsr  te 
value  of  the  bonds  mud  eonpont  in  nii  W 
had  notice  that  the  railroad  had  not  Im 
laid  further  than  Greensburg,  anl  thmfn 
did  not  extend  'through"  the  county. 

*The  questions   certified  by  thi  dRri01 
court  of  appeals  are: 

"1st.  Do  the  facts  found  by  the  drai 
court  conclude  or  estop  the  county  hmh- 
nying  liability  to  the  plaintiff  npos  fli 
bonds  and  coupons  in  suit,  by  maos  rf 
noncompliance  with  the  terms  sad  eosi- 
tions  imposed  by  the  favorable  votsrftk 
county  authorising  a  subscription  to  fli 
stock  of  the  Cumberland  &  Ohio  SaSml 
Company  and  the  issuance  of  bonds  ii  pif 
ment  therefor  T  Or,  if  this  questici  dMH 
be  deemed  too  broad,  then, 

"2d.  Assuming  the  faets  to  hs  u  fooi 
was  a  bona  fide  purchaser,  before  matnif, 
of  these  bonds  and  coupons  for  vatae,  stf- 
tied  to  assume  in  his  purchase  thit  Gnm 
county  had,  before  their  issuaaoe,  hm 
'fully  and  completely  exonerated  hm  tti 
pa^-ment  of  the  capiUl  stock  subtmbed  kt 
by  the  county  court  of  said  county  for  «i 
in  behalf  of  said  county  to  the  TTiahfr 
town  &  Tennessee  Railroad  Oonpsvyf 

Messrs.  Edmund  F.  Tntae  and  QHqiii 
Relle  argued  the  cause,  and,  witk  Msa 
John  J.  McHenry,  John  C.  Doolaa,  ini  itt^ 
la  Cox,  Jr.,  filed  a  brief  for  Qninlsi: 

The  county  court  was  the  Jodfi  d  th 
exoneration,   and   held   the   conntj  li  k 
I  exonerated. 

Provident  Life  &  T.  Go.  ▼.  Msrw  GiM 
170  U.  S.  693,  42  L.  ed.  1166^  18  8n.aH 
788. 

Mr.  Ernest  lUcphenoa  argosd  thi  «A 
and,  with  Mr.  John  W.  Lewis,  §M%^ 
for  Green  County: 

The  purchaser  of  munidpal  tall  ^ 
bound  to  Uke  notice  of  the  law  mkt  iM 
the  obligations  an  istned. 

Bamett  ▼.  Denison,  145  U.  &  m«LA 
652,  12  Sup.  Ct  Bep.  819. 

In  the  absence  of  a  redtal  in  a  ■■i^' 
bond  or  coupon  that  the  ''"-jmiw  mmM 
bo  its  validity  have  been  yfwrf,  I  k 
open  to  the  municipality  to  star  tts  fli^ 
performance  of  the  con^tkNM. 

Citisens'  Sav.  &  L  Asso.  t.  taiy  Oh#1 
166  U.  8.  701,  89  L.  ad.  080,  U  819.& 
Rep.  647;  Goloma  t.  Eavea,  98  U.  &«itt 
L.  ed.  6i9;  Prorident  UH  &  T.OIkf^Mr 
cer  County,  170  U.  &  898.  48  L.  el  lUH  > 
Sup.  a.  Rep.  788;  Oarrvril  OoH^T.ftA 
111  U.  S.  666,  88  L  ad.  617.  4  Sapiaft^ 
539;  Indepeni<— «>  a-a*^  Dfrtriflk  w.  Wm 
106  U.  8. 188-xoi,  1^  ed.  9«i  81, 1  ft*.* 
Rep.  84;  Hopper  y.  uv  t^tm.  IM a&MI 
30  L.  ed.  190,  6  Sup.  U.  Bip. 

In  the  allefsd  b       1  off 
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kere  being  no  recitals ^  and  no  reference  to 
ibe  law  or  authority  under  whieli  tfecy 
irere  iaeued,  it  wai  the  duty  of  every  per* 
■on  dealing  therein  to  look  to  the  records  of 
thfi  Green  county  court, 

C3row  V,  Oiiord,  119  U.  S.  222,  30  U  cd. 
S80,  7  Sup.  Ct.  Rep.  180;  McClure  v.  Ovford 
Twp.  &4  U.  8,  432,  24  L,  ed.  129;  HftineTi 
Modem  Law  of  Municipal  Securities,  |  413; 
Mareh  V,  Fulton  County^  10  Wall.  6S3,  10 
L  el  1042;  DiJton  County  t.  Field,  111  U, 
8.  ao.  l^  K  ed.  363,  4  Sup.  Ct,  Rep,  31 5 1 
llGidianta'  Eich.  Nat.  Bank  v.  Bergen  Qoun- 
tf,  115  U.  8.  352,  29  L.  ed.  432,  6  Sup.  a. 
Sep.  88. 

Wlien  the  law  confers  no  authority  to  ia- 
■oe  the  bonds  in  question,  the  mere  fact  of 
theii'  issue  cannot  bind  the  town  to  pay 
them,  even  to  a  purchaser  before  maturity 
md  for  value. 

Hopper  V,  Covington,  118  U.  8.  148,  30  L. 
*i  190,  6  Sup.  Ct.  Rep.  1025. 

Mr.  Justice  Moody,  after  making  the  lore- 
fWTtg  Statement  of  facta,  delivered  the  opin- 

kn  of  the  court : 

The  first  question  certifjed  ia  thought  by 
s  majority  of  the  court  to  contain  more 
;ibaii  a  single  question  or  proposition  of  law, 
iiuL  for  that  reasnit  it  is  not  answered. 

The  second  question  deals  with  the  exon- 
eiiitbn  from  subscription  to  the  stock  of 
the  Eliiabethtown  &  Tenneisee  Railroad 
^mpany  which  waa  made  by  the  vcte  of  the 
onmty  a  condition  to  the  isaue  of  the  bonds, 
snd  we  confine  our  cons i deration  to  that 
question  and  the  facta  relevant  to  it. 

There  is  no  doubt  of  the  power  of  the  de- 
fendant to  issue  the  bonds.  The  legislature 
of  Kentucky  gave  it  in  plain  terms,  upon 
the  condition  that  its  exercise  rfccive  the 
*pprftval  of  the  qualifiod  voters.  That  ap- 
iifi&val  was  given  upon  the  condition  im* 
posed  by  the  vote  that  the  bonds  should  not 
he  issued  before  the  county  bad  been  exon* 
*rat«(|  from  a  subscription  to  th»  stock  of 
inotlier  railroad  company.  The  law  gave 
the  county  the  right  to  impose  conditions, 
Thia  particular  condition  is  a  condition  pre- 
cedent to  the  lawful  issue  of  the  bonds  al- 
though it  must  not  be  understood  that  this 
itatement  applies  to  the  other  so-called 
Iflonditions  eix  pressed  in  the  vote*  *0f 
them  nothing  is  intended  to  be  said.  If 
there  had  been  a  recital  in  the  bonds  which 
imported  that  the  condition  had  been  oer- 
formed,  that  would  have  been  conclusive  in 
fairor  of  a  bona  fide  holder.  Provident  Li  f e  A; 
r,  €o.  V.  Mercer  County,  170  U.  S.  693,  42  U 
sa.  IIM,  18  8up.  Ct>  Rep.  788;  Gunnison 
^ouuty  T.  E,  H-  Rollins  &  Sons,  ns  U,  S. 
HSfl,  43  L.  ed.  889,  19  Sup.  Cfc.  Rep.  300. 
Int  therfl  was  no  such  recital  in  the  l)ody 


of  these  bonds,  and  the  words  of  the  head- 
ing, **For  the  Cumberland  &  Ohio  Railroad,'* 
cannot  be  interpreted  as  such  without  iT^^ing 
beyond  the  decided  cases,  which  themselvea 
have  gone  far.  In  the  absence  of  a  recital 
it  is  open  to  the  defendant  to  show  that  the 
eondition  which  It  had  a  right  to  impose 
and  did  impose  by  the  vote  of  its  elect- 
ors had  not  been  complied  with.  Citizens' 
SflV,  &  L,  Asao.  V.  Perry  County,  156  U.  S. 
692,  39  L.  ed.  585,  15  Sup.  Ct,  Rep.  547,  In 
other  words,  in  the  abac  nee  of  a  recital,  the 
perlormanoe  of  the  condition  is  not  inclu- 
sively presumed. 

But,  by  the  terms  of  the  law,  it  wai  the 
duty  of  the  judge  of  the  county  court,  in 
whom  the  powers  of  the  court  were  vested, 
to  issue  the  bonds.  After  a  favorable  vote 
has  been  had  in  an  election  called  by  the 
court,  the  law  provides  ih&t  "it  ahal!  be  the 
dutj  of  said  county  court  *  ,  .  to  make 
the  subscription  in  the  name  of  their  .  .  , 
counties  .  .  ,  and  proceed  to  have  in- 
sued  the  bonds  to  the  amount  of  such  sub- 
scription^ as  hereinbefore  directed."  This 
clearly  placed  upon  the  judge  the  duty  and 
responsibiUty  of  aBoertaining  and  determiu* 
ing  whether  the  condition  of  the  issue  of  the 
bonds  had  been  complied  with.  Coloma  ▼, 
Eaves,  92  U.  S.  484,  23  L.  ed.  579. 

If  he  had  issued  the  bonds  and  they  had 
contained  in  them  recitals  which  fairly  im- 
ported a  compliance  with  the  condition  upon 
the  happening  of  which  their  issue  was  au- 
thorized, they  would  have  gone  into  the 
hands  of  innocent  holders  with  a  conclusive* 
presumption  that  the  condition  had  been 
performed.  This  principle  has  been  an- 
nounced by  repeated  decisions  of  this  court 
and  needs  no  other  citations  to  support  It 
than  those  already  made.  Without  such 
recital  the  presumption  is,  as  has  been 
shown,  not  conclusive.  The  further  ques* 
tion  arises,  ^therefore,  whether  there  is  an<'[4g0] 
preaumption  at  all  of  tJie  performance  it 
the  condition  from  the  facts  of  subscript ioft 
and  issue.  In  the  first  case  dealing  with  thii 
question  {Knox  County  v,  Aspinwatl,  21 
How.  639,  10  L.  ed,  208 J,  it  was  said  that  i 
purchaser  of  such  bonds  had  the  right  to 
assume  that  the  condition  of  their  issue  had 
been  complied  with,  merely  from  the  facta 
of  the  subscri|>tlon  and  issue.  But  in  this 
case  there  was  a  recital,  and  subsequent 
eases  have  limited  the  adjudication  to  the 
precise  point  necessarily  decided  Citixens' 
Sav.  &  L.  Aasn,  v.  Perry  County,  uhi  supra, 
Tn  Marshall  County  v.  Schenck,  5  Wall.  772, 
18  L.  ed.  550,  it  was  said  odifer  by  Mr.  Jus- 
tice  Clifford,  speaking  of  bonds  of  the  kind 
under  consideration,  "the  bona  fide  holder 
has  a  right  to  presume  they  were  issued 
under   the    circumstaneee    which    gave    the 
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requisite  authority."  The  same  dictum  was 
In  substance  repeated  bj  the  same  justioe 
in  Lexington  v.  Butler,  14  Wall.  282-296,  20 
L.  ed.  800-812. 

In  Pendleton  County  v.  Amy,  13  Wall.  297, 
20  L.  ed.  579,  it  appeared  that  the  county 
of  Pendleton  had  issued  bonds  in  aid  of  a 
railroad  company.  An  act  of  the  legislature 
gave  the  county  the  authority  to. issue  the 
bonds,  provided  a  majority  of  the  real  es- 
tate owners  of  the  county  should  so  vote. 
One  of  the  pleas  of  the  defendant  in  an  ac- 
tion on  the  bonds  was  that  they  had  never 
been  authorized  by  the  vote  prescribed  in  the 
act  which  gave  the  power  to  issue  them. 
;  This  plea  was  demurred  to,  and  the  court 

passed  upon  the  question  thus  raised.  Mr. 
Justice  Strong,  in  delivering  the  opinion  of 
the  court,  said: 

"If  the  right  to  subscribe  be  made  de- 
pendent upon  the  result  of  a  popular  vote, 
the  officers  of  the  county  must  first  deter- 
mine whether  the  vote  had  been  taken  as 
directed  by  law,  and  what  the  vote  was. 
When,  therefore,  they  make  a  subscription, 
and  issue  county  bonds  in  payment,  it  may 
fairly  be  presumed,  in  favor  of  an  innocent 
purchaser  of  the  bonds,  that  the  condition 
which  the  law  attached  to  the  exercise  of 
the  power  has  been  fulfilled.  To  issue  the 
bonds  without  the  fulfilment  of  the  prece- 
dent conditions  would  be  a  misdemeanor, 
and  it  is  to  be  presumed  that  public  ofilcers 
[421] act  rightly.  We  do  *not  say  this  is  a  con- 
clusive presumption,  in  all  cases,  but  it  has 
*  more  than  once  been  decided  that  a  county 
may  be  estopped  against  asserting  that  the 
conditions  attached  to  a  grant  of  power 
were  not  fulfilled.** 

In  this  case  there  was  no  recital  in  the 
bond.  It  appeared  by  the  pleadings  that 
the  bonds  had  been  exchanged  for  the  stock 
of  the  railroad  company  which  was  re- 
tained, and  the  decision  was  based  upon  the 
ground  that  the  retention  of  the  stock  cre- 
ated an  estoppel. 

In  the  case  of  Goloma  v.  Eaves,  supra, 
the  opinion  of  the  court  lends  some  counte- 
nance to  the  broad  principle  stated  in  Knox 
County  V.  Aspinwall.  but  Mr.  Justice  Brad- 
ley, in  a  concurring  opinion,  said: 

"I  dissent  from  the  opinion  of  the  court 
in  this  case,  so  far  as  it  may  be  oonstmed 
to  reaffirm  the  first  point  asserted  in  the 
case  of  Knox  County  v.  Aspinwall,  to  wit, 
that  the  mere  execution  of  a  bond  by  of- 
ficers charged  with  the  duty  of  ascertain- 
ing whether  a  condition  precedent  has  be«n 
performed  is  conclusive  proof  of  its  per- 
formance. If,  when  the  law  requires  a  vote 
of  taxpayers  before  bonds  can  be  issued, 
the  supervisor  of  a  township,  or  the  judge 
of  probate  of  a  county,  or  other  ofiicer  or 
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magistrate,  is  the  offloer  designatsl  ts  » 
certain  whether  such  vote  has  bsai  giia, 
and  is  also  the  proper  oflSeer  to  exscBttul 
who  does  execute,  the  bonds,  aad  if  tk 
bonds  themselves  oontaia  a  stalcBeit  or  r- 
cital  that  such  vote  has  been  gtrci,  tki 
the  bona  fide  purchaser  of  the  boodi  ihI 
go  back  no  further.  He  has  a  r|^t  to  ic^ 
on  the  statement  as  a  detemdiiatiai  tf  tis 
question.  But  a  mars  exeeutioa  aid  Imi 
of  the  bonds  without  socli  radtal  iiiBt, ii  i 
my  judgment,  conclusive.  It  may  le  pim  . 
facie  sufficient,  bat  tlM  eoatiary  mt  b 
shown.  This  seems  to  me  to  be  tV  tm 
distinction  to  be  taken  on  (his  sobjeet;  ul 
I  do  not  think  that  the  eontraiy  ku  ci* 
been  decided  by  this  eourt." 

These  cases  left  it  uncertain  whttkcr  thi 
court  would  give  to  the  facts  of  sobteri^ 
to  stock  and  issue  of  bonds  in  psyMt 
therefor  by  officers  charged  with  the  ditj  J 
of  ascertaining  'whether  conditiosi  pn»M 
dent  had  been  complied  with,  the  itmr  en- 
elusive  effect  as  to  the  validity  of  the  boi* 
which  would  exist  when  to  those  fsett  vh 
added  a  recital  in  the  bonds 
But  the  tendency,  observable  in  the 
cases,  to  deny  to  bonds  in  the  hands  of  h 
innocent  holder  any  other  defense  thoi  i 
want  of  power  of  the  maker  was  anifirf 
by  the  cases  of  Buchanan  t.  UtddUd.  M 
U.  S.  278,  26  L.  ed.  138,  and  QtiM^  8n 
&  L.  Asso.  ▼.  Perry  Comity,  ik  i^ 
which  held  tliat  the  mere  faets  of  the  «^ 
scription  to  stock  and  issue  of  boedi  «■- 
taining  no  recital  left  it  open  to  the  obfi^ 
to  show  that  a  condition  preeedeat  ksd  «l 
been  fulfilled.  But  these  eases  in  w  nj 
confiict  with  the  view  expressed  bf  Mr.  J** 
tice  Strong  in  Pendleton  Ooonty  v.  Ai^ 
and  by  Mr.  Justice  Bradley  fai  ObIobi*> 
Eaves,  that  a  presumption  arisso  fnm  ^ 
mere  fact  of  subscription  and  issM,  thi# 
not  a  conclusive  one.  Independnl  of  * 
thority  such  a  presumption  eziits  ill  ^ 
but  an  instance  of  the  broader  fnma^i^ 
that  officers  chatged  with  the  pwliuf— 
of  a  public  daty  perform  it  eomd^.  ^ 
the  case  at  bar  the  Judge  of  the  mtti 
court  was  chatged  with  the  duty  of  liM 
the  bonds  upon  the  performaaee  of  thi  tft* 
dition  precedent.  That  coaditiM  wm  ^  , 
the  county  should  be  "fully  and  eoafMilr 
exonerated  from  the  payment  of  the  mfi 
stock  voted  by  said  county,  and 
to  be  subscribed  by  said  Greta 
to  the  Eliiabethtown  &  TesBM 
The  performaaee  of  that  eoaaMoa  «  i' 
neoessarily  require  any  fofmal  nhmi' 
the  execution  of  any  paper  wtelMr.  ' 
was  completely  :  d  If.  fnm  m^  ^ 

cnmstance,  it  ehoura  appear  thai  tti  «■* 
ty  had  been  effeetiv«|y  relievid  hm  ^ 
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I  Aaeount  of  tbe  vote  m  nSA  td 
jthtown  ft  Teaneflflee  Railroajd. 
!  imposBtble  for  any  purctiaser  of 
to  aficertaJQ  whether  tMa  oondi- 
?en  eompUed  with,  except  by  an 
iieh  would  rtaturallj  be  made  of 
himself.  The  judge  determined 
d  been  complied  with,  and  the 
or  tliirty- eight  years  no  one  has 
c^laim  a^inst  the  oounty  on  ae- 
B  snppoeed  ^liability  to  aubscribe 
5k  of  the  Elizabeth  town  &  Ten- 
iroad  shows  oonoluslTely  that  he 

jg  the  second  question  to  int^uire, 
sr  there  Is  conclusive  presnmp- 
hether,  on  the  facts  found,  there 
sumption  at  all  that  the  oounty 
ixone rated  from  its  former  sub- 
>  another  railroad,  we  answer  it 


:.  THAVERS,  Charles  E.  Travers, 
TraTCT3,  TToaeph  Travera.  .TamCT 
rersj    and    Kate  M,    M,    Owens, 


RKTNHAKDT.  Louis  P.  Rein- 
[argaret   M.   Mitchell^   EBzabeth 

Mary  L.  Wallis,  Samuel  Wallia, 
Rob  re  r,  William  H.  Rohrer,  Sid- 
chellf  Annie  Mitchell,  Annie  E, 
and  *'The  Sisters  of  the  Visita- 
Corporation. 

.  a  Reporter's  ed.  423-^44.) 

atniction — aubstitntlng  "and"  for 

word  "and"  will  not  be  aubsti- 
'or**  in  the  clause  in  a  will  pro- 
the  disposition  of  the  testator's 
:ase  any  of  his  bobb  should  die 
eaviDg  a  wife  or  child,''  unlesa 
context  of  the  will  plainly  and 
^tion  requires  such  substitution 
3  pTe  effect  to  the  intention  of 

per  verba  de  prseseoti. 
ions    whose    alle^^ed    marna^^e    lu 
ight  have  been  invalid  for  want 
e  had  they   remained  there,  and 
I,   for  want   of   a    religious   cere- 


lS  to  how  far  the  int^yntlon  of  a 
to  gfovern  in  the  construction  of 
notes  to  pray  v.  Belt,  7  L,  ed, 
Dougherty  v.  Rognrs^  3  L.R.A* 
ti  Safe  Deposit  &  T.  Co.  v.  Cof- 
,.  740;  DavjdflOTi  v.  Cooo^  9  L»R.A. 
jtaterion  v,  Townshend,  10  L.R,A. 

lagc    by   mutual    apreement — see 
kdj^cr   V.   Ackerman,   52  C  C.   A. 
¥.   Bittick,    11   L.R.A.  5S7;   and 
leweU,  11  L.  ed.  U.  S.  lOS. 


mony,  have  been  invalid  in  Maryland,  where 
they  afterwards  resided^  mu£t  he  deemed 
married  in  New  Jersey^  when^  as  InisbaTid 
and  wife,  they  took  up  their  permanent  resi- 
dence there,  and  lived  together  in  that  re- 
lation oontinuouRly  in  good  faith  and  open- 
ly up  to  the  time  of  the  man's  death*  bping 
regarded  by  themselves  and  in  the  commu- 
nity as  husband  and  wife,  ainee  their  con- 
duct towards  each  other  in  the  eye  of  tht 
public  while  in  New  Jersey,  taken  in  con* 
nection  with  their  previous  associatiout  was 
equivalent  in  law  to  a  declaration  by  each 
that  they  did,  and  during  their  joint  lives 
were  to,  occupy  tbe  relation  of  bus  band  and 
wife,  which  was  as  effective  to  establish  the 
statuB  of  marriage  in  New  Jersey  as  tf  it 
had  been  miide  in  words  of  the  present  tense 
after  they  became  domiciled  in  that  state. 


[No,  7a] 

Argued  November  1,  2»  lf*06. 
16,   IW17. 


Decided  Apr? 


APPEAL  from  the  Court  of  Appeals  of  ths 
District  of  Columbia  to  review  a  decr«f 

which  afGrmed  a  decree  of  the  Supreme 
Court  of  the  District^  confirming  a  report  ol 
the  auditor  in  a  suit  for  partition,  and  dfr 
creeing  the  distribution  of  the  proceeds  ol 
the  flale  in  accordance  therewith.    Affirmedr 

See  same  ease  below*  25  A  pp.  D.  C.  567. 

The  facts  are  stated  in  the  opinion, 

Messrs.  Bernard  Carter  and  Arthur  A 
Blmey  argued  the  cause,  audi  with  MessriL 
Charles  H,  Stanley,  Edward  A,  Newman, 
and  Fillmore  Eeall.  filed  a  brief  for  ap- 
pellants : 

The  language  of  the  devises  was,  without 
more  J  ample  to  create  a  fee  simple.  Quali- 
fied by  the  general  provieion,  each  of  th» 
de vises  affected  thereby  became  a  aetermiu- 
able  fee  in  the  first  taker ^  with  an  executory 
devise  over  to  the  surviving  eons  and  th« 
child  or  children  of  such  as  might  be  dead. 

Abbott  V.  Essex  Co.  18  How,  202,  15  L. 
ed.  352;  Richardson  v.  Noyea,  2  Mass.  66, 
3  Am.  Dec.  24;  Uuderhill,  Wills,  pp,  1272* 
1274. 

Where  a  general  intent  is  apparent  upon 
the  face  ol  the  will,  and  a  particular  intent 
is  also  expressed  which  conflicts  with  sucb 
general  intent,  the  latter  will  prevail. 

2  Wms.  ExTB.  7th  Am.  e±  p.  333;  Ghas* 
V.  Lockerman,  11  Gill  &  J,  186,  35  Am.  Dee 
277;  Thumpsou  v.  Young,  25  Md.  459;  Tay 
lor  V.  Watson,  35  Md.  524;  Smith  v.  Bell 
a  Pet.  6B,  8  L.  ed.  322^  Re  Banks,  87  Md. 
42.'j.  40  Atl.  268;    Schouler,  Wills,   §  475. 

The  construction  of  the  will  ia  to  be  made 
from  the  eh  tire  instrument «  including  tbe 
codidl,  and  the  intent  of  the  testator  thut 
ascertained  must  be  permitted  to  govern. 

Jesson  V,  Doe,  2  Bligh,  49. 

We  muat  be  guided  by  the  testator's  lexi- 
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•on,  and  mderatand  his  language  as  he  de- 
ines  it. 

White  ▼.  Orenahaw,  5  Mackey,  115, 60  Am. 
Rep.  370. 

Where  two  clauses  in  a  will  operate  on 
the  same  property,  devising  it  differently, 
giving  it  to  different  devisees,  or  showing  a 
different  technical  intention,  the  latter 
dause  will  prevail. 

Dugan  ▼.  Hollins,  13  Md.  149;  Manning  ▼. 
Thruston,   50  Md.  226. 

Courts  will  change  or  mold  language  so 
as  to  give  effect  to  the  intention. 

Schouler,  Wills,  3d  ed.  §  477;  Jarman, 
Wills,  505,  507;  Doe  ex  dem.  Cheesman  v. 
WaUon,  8  How.  263,  272,  12  L.  ed.  1072, 
1077;  Home  for  Incurables  v.  Noble,  172  U. 
&  383,  389,  43  L.  ed.  486,  488,  19  Sup.  Ct. 
Rep.  226;  Hardenbergh  v.  Ray,  151  U.  S.  126, 
38  L.  ed.  97,  14  Sup.  a.  Rep.  305;  Slingluff 
V.  Johns,  87  Md.  273,  39  Atl.  872;  Scarlett 
V.  Montell,  95  Md.  157,  51  Atl.  1061. 

There  is  nothing  but  the  unsupported 
statement  of  a  perjured  witness  to  show  a 
eeremony. 

Arnold  v.  Chesebrough,  46  Fed.  701,  Af- 
firmed in  7  G.  C.  A.  608,  20  U.  S.  App.  87, 
68  Fed.  840. 

The  witness  proved  herself  unworthy  of 
belief,  and  this  discredited  her  entire  testi- 
mony. 

The  Santissima  Trinidad,  7  Wheat.  339,  5 
L.  ed.  468;  Dunlop  v.  Patterson,  5  Cow.  243; 
Huber  v.  Teuber,  3  McArth.  484,  36  Am.  Rep. 
110;  2  Elliott,  £v.  S  955. 

Without  supplemental  proof  of  reputation 
among  neighbors  and  friends,  the  unsworn 
recitals  of  the  mortgage  and  wills  do  not 
even  tend  to  prove  a  marriage. 

Maryland  use  of  Markley  v.  Baldwin,  112 
U.  S.  490,  28  L.  ed.  822,  5  Sup.  Ct.  Rep. 
878;  Barnum  v.  Bamum,  42  Md.  251. 

The  auditor  and  the  courts  should  have 
found  there  was  no  marriage  in  fact. 

Reading  Fire  Ins.  &  T.  Co.'s  Appeal,  113 
Pa.  204,  57  Am.  Rep.  448,  6  Atl.  60;  Ar- 
nold V.  Chesebrough,  supra. 

Public  recognition  is  necessary  as  eridenoe 
of  its  existence,  in  the  ease  of  a  marriage 
without  ceremony  or  record. 

Maryland  use  of  Markley  v.  Baldwin,  112 
U.  S.  490,  495,  28  L.  ed.  822,  824,  6  Bup.  Ot 
Hep.  278. 

By  reputation,  as  here  used,  is  understood 
the  speech  of  the  people  who  have  an  op- 
portunity to  know  the  parties. 

Com.  V.  Stump,  53  Pa.  132,  91  Am.  Dec 
198. 

The  testimony  of  a  single  witness  is  eon- 
nquently  held  insufficient  to  establish  repu- 
Ifttion  as  husband  and  wife. 

Ibid.;  Jones  v.  Hunter,  2  La.  Ann.  264; 
Taylor  v.  Swett,  22  Am.  Dec.  159,  note,  3 
La.  33. 
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Whfle  these  dedaratioon  k 
from  whkh,  ooapled  wUh  oUmt 
found  in  thii  case,  ii 
other  dreumstanoes,  be  infarred,  tiMt  h  a 
room  for  inference  totinioiiy  ttnt  rt  alfr 
definite  time  and  place  a  oontnet  vit 
when  the  parties  have  aelMled  a 
time  and  place  for  raeh  eogtraet. 

Cunningham  ▼.  Cnnninghaw,  t  Dov.  ^ 
Lapsley  v.  Grierson,  1  H.  L  Om.  4t%;  Qoi 
V.  Bumham,  6  Me.  218,  17  A&  Dml  lll| 
Bamum  v.  Bamum,  supra. 

Assuming,  em  gratia  orgumenH,  thit  th^ 
cohabited  as  man  and  wife;  that  ihi  m 
treated  and  acknowledged  as  his  wife  ite 
they  took  up  their  residence  in  New  Jcmj. 
— such  cohabitation  and  aeknowledgwift 
did  not  constitute  the  marriage  sUlw  !§• 
tween  them;  at  the  best,  and  in  the 
of  evidence  as  to  the  real  facts,  they 
be  only  prima  fade  evidence  that  a 
had  theretofore  taken  place  between 
For  it  is  well  settled  that  cohabiUtioa,  «• 
knowledgment,  and  reputation  do  not  cmli 
the  marriage  status,  but  that  tbey  ait  ^ 
facts  from  which,  under  certain  sImb- 
stances,  a  prima  fade  presunption  ariai 
that  theretofore  a  marriage  had  takn  flM 
between  the  parties;  that  is,  that  thiHiB 
was,  from  the  first,  lawfuL 

Voorhees  t.  Voorheea,  46  N.  J.  I|.  A 
19  Am.  St.  Rep.  404,  19  AtL  ITS;  Sidtti 
Smith,  62  N.  J.  L.  208,  10  AtL  tH. 

It  is  the  settled  law  of  Kew  Jemjiiii 
is  of  other  jurisdictions,  that  the  nSMItfd 
what  took  place  in  l^^[inia  oi  tM  Utkrf 
August,  1866,  to  constitnte  James  tmrn 
and  Sophia  V.  Grayson  man  and  wif^bH 
be  determined  by  the  law  of  Virgiiiiillli 
time  of  the  transaction;  and  that  tt»  If  A^ 
law,  there  was  no  valid  ereatiw  if  ^ 
status  of  husband  and  wife,  mIUv  A^ 
took  place  there  created  that  iMb  t» 
tween  them  in  any  other  state  or  jf^l/^ 
tion. 

Clark  ▼.  aark,  tt  N.  J.  Iq.  6«^ »  AIL 
81;  Smith  ▼.  Smith,  supn. 

It  has  been  adjudged  as  the  lur  if  >f 
Jersey,  that  nere  proof  off 
man  and  wife,  bj  a  maa  aai  a 

the  acknowledgment  of 

band  and  wile  btlora  the  worii,  im  I* 
create  the  nairiage  etatw  bitwHi  ttM 
and  that  where  it  it  in  praoff  IM  W  i^ 
riage  oeremooy  has  taken  plaee  hiNHi^ 
parties,  then  proof  of  oohaMlatiM  m  M 
and  wife  will  aot  pravo  that  a  mmia^^ 
Uken  place  botwoen  Oea,  tal  k  ■*• 
case  tt  is  neeeeeaiy  thftft  ttvo  iiirilli 
proof  of  a  cootraet  of  Boirlapb  MmM^ 
by  both  par     ».  m      a  lirtobitwHifli^ 

Goldbe      V.  ^  It  V.  Alt* 

Smith  ▼.  h,  I 

Whereirer  H  dlMBttilMi^ 
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ual  maxTiage  eeremonj  hoj  taken  place, 
hough  it  he  an  illegi&l  one,  and  it  h  shown 
hat  the  ciohabitattoa  and  acknowledgmeiite 
ook  place  in  pursuanise  of  this  ceremotij, 
h«  subsequent  cohabit  at  toi^p  a^^knowledg- 
oeat^  and  reputation  of  the  parties  will  be 
onflldered  as  having  had  their  oHgia  in  such 
narriage  ceremony ,  and  will  not  judtify  a 
iresmnption  that  the  parties  contracted  a 
nibaequent  miirriage. 

Voorhees  v.  Voorhees,  46  N,  J,  Eq.  415, 
10  Am.  St.  Rep.  404,  19  Atl.  172;  Cart- 
imght  t.  McGown,  121  IIL  402,  2  Am.  St, 
aep.  105,  12  N.  E.  73T;  Randlett  y.  Rice, 
ill  Mass.  ZU,  6  N.  E.  238;  Re  Wallace,  m 
H.  J,  Eq.  535.  25  Atl,  260;  Pearson  v,  Howey, 
U  N,  J,  L.  23. 

The  well-eatahlished  rule  is  that,  when 
Ml  abortive  attempt  is  made  to  prove  a 
samag^e  at  a  fixed  time  and  place,  parties 
will  not  be  permitted  to  rely  upon  other 
Fid^B  and  circumataneea  as  a  ground  of  pre^ 
sumption  that  a  marriage  maj  have  taken 
^lim  at  some  difi'erent  time  and  place, 

Bamum  v.  Barnum,  42  Hd,  297;  Black- 
Imrn  r.  Crawford,  3  WalL  175,  18  L.  ed.  186; 
Heading  Fire  Ins.  &  T.  Co.'s  Appeal,  supra; 
aimt*a  Appeal,  88  Pa.  294;  Lapaley  v.  Grier- 
ion  and  Cimningham  v.  Cunningham,  supra. 

The  deeision  of  this  court  in  Blackburn  w. 
CSrawford  (3  Wall.  IK  IS  L.  ed,  194),  dl- 
i&ctlj  condemns  such  reasoning  as  that  in- 
luJged  in  hf  the  court  of  appeals  in  this 
!ase,  and  rejects  presumptive  evidence 
if  here  an  attempt  to  prove  a  valid  cere- 
iionj  has  failed.  To  the  same  effect  arc 
tuny  state  decisions. 

Cart  Wright  v.  McGown,  121  111,  398,  2  Am. 
It,  Rep-  105,  12  N,  E.  737;  O'Gara  v.  Eisen* 
c>hr,  38  N,  Y,  20^;  Rose  v.  Rose,  67  Mich, 
UO,  35  N,  W,  802;  Williams  v.  State,  44 
Ua.  24;  Jones  v.  Jones,  46  Md,  144;  Wil- 
tams  V.  Williams,  4d  Wis,  464,  32  Am.  Rep. 
1i2,  1  N.  W.  08. 

The  true  doctrine  is  that  cohabitation  and 
^putation  do  not  constitute  marriage*  but 
kre  evidence  upon  which,  in  proper  cases,  a 
ireaumption  of  marnage  may   be   founded. 

Clark  V.  Clark;  ymith  v.  Smith;  Goldbeck 
^  Goldbeck;  and  Williams  v.  State,^ — 
lupra. 

While  they  lived  in  Maryland,  neither 
heir  cohabitation  as  man  and  wife,  nor  the 
loknowledgment  by  him  of  her  as  hiH  wife, 
riiether  orally  or  in  the  mortgage  or  in  the 
rill  of  1881,  offered  in  evidence,  operated  in 
.Qj  way  to  convert  their  unlawful  relations 
cito  a  legal  status  of  marriage.  There  can- 
>ot^  in  the  nature  of  things j  be  any  reason 
fhj  the  same  character  of  acts  taking  place 
cross  the  New  Jersey  line  should  have  the 
S^'Cet  of  creating,  under  the  circumstances 
t  this  case,  the  status  of  a  valid  marriage. 
Voorhees  v.  Voorhees,  46  N,  J.  Eq.  413| 
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19  Am.  St  Rep.  404,  19  Atl.  172;  Collins  ▼, 
VoorhcCT.  47  N.  J,  Eq.  555,  14  LJl.A,  304, 
24  Am.  St.  Rep.  412,  22  Atl.  1054;  Cart- 
wright  V,  McGown,  121  IIL  402,  2  Am.  St, 
Rep.  105,  12  N.  E,  737;  Atlantic  City  R. 
Co,  V,  Goodin,  62  N.  J.  L.  400,  45  L.R.A,  671, 
72  Am.  St.  Rep.  652,  42  Atl.  333. 

In  complete  harmony  with  the  rule  that 
the  validity  in  any  state  of  a  marriage  wiU 
be  referred  to  the  law  of  the  place  wliert 
the  aileged  marnage  occurred  is  the  law  for 
determining  the  status  of  persons.  This 
must  be  decided  by  reference  to  the  law  of 
the  state  or  country  where  such  status  or 
condition  had  its  origin,  and  the  status  so 
ascertained  adheres  to  the  party  every- 
where. 

Ross  V.  Ross,  129  Mass.  243,  37  Am.  Rep. 
321 ;  Smith  v,  KeUy,  23  Miss,  167|  55  Am. 
Dec,  87. 

So,  a  person  bom  before  wedlock,  who,  In 
the  country  of  his  birth,  is  deemed  illegiti- 
mate, may  not,  by  a  subsequent  marriage  of 
his  parents  in  another  country,  by  whose 
laws  such  a  marriage  would  make  him  legit- 
imate, ee&se  to  be  illegitimate  in  the  place 
of  his  birth. 

Story,  Conii.  L,  19  93,  106;  Munro  v.  Saun- 
ders, 6  Bligh.  N.  E.  463;  Rom  v.  Roas,  4 
Wilson  &  S.  289. 

Messrs.  George  E.  Hamilton^  Iff*  J.  Col- 
bert, and  William  A.  Gordon  argued  the 
cause,  and,  with  Mr.  J.  Holdsworth  Gordon, 
filed  a  brief  for  appellees: 

The  intent  of  the  testator,  as  ascertained 
from  the  will,  must  prevail*  The  will  speaks 
for  it  self t  and  it  is  the  intention  of  the 
testator  as  expressed  in  said  wilt  which  ia 
to  govern;  and  this  must  be  judged  exclu- 
sively by  the  words  of  the  instrument,  aa 
applied  to  the  subject-matter  and  the  sur- 
rounding circumstances.  Every  expressed 
intention  of  the  testator  must  be  carried  out 
where  it  can,  and  such  a  construction  will, 
if  possible,  be  adopted,  as  will  uphold  the 
will  and  bring  it  as  near  reason  and  good 
sense  as  possible. 

1  Redf.  Wills,  433,  434. 

Ko  word  in  a  will  can  be  rejected  and 
another  substituted  in  its  place  without  the 
clearest  certainty  that  su<ii  was  the  inten- 
tion  of  the  testator. 

1  Redf.  Wills,  472. 

It  seems  to  be  admitted  on  all  handa,  by 
the  experfenoed  and  able  writers  and  judgei, 
that  no  liberty  of  Iran  a  posit  ion  or  supplying 
of  words  is  allowable  unless  in  further anoe 
of  the  most  unquestionable  purpoac  of  tht 
testator. 

1  Redi.  Wills,  470. 

The  safest  course  is  to  abide  by  the  words, 
unless,  upon  the  whole,  there  is  something 
amounting  almost  to  demonstration  that  tha 
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plain  meaning  of  the  words  is  not  the  meui' 
ing  of  the  testator. 

Grooke  ▼.  De  Vandes,  9  Ves.  Jr.  205. 

It  is  the  duty  of  the  court  to  give  effect 
to  all  the  words  of  a  will  if,  by  the  rules 
of  law,  11  can  be  done;  and  when  words  oe- 
eur  in  a  will  their  plain  and  ordinary  sense 
is  to  be  attached  to  them  xmless  the  testa- 
tor manifestly  applies  them  in  some  other 
sense.  We  may  indulge  in  conjectures,  but 
the  law  does  not  decide  upon  conjectures, 
but  the  plain,  reasonable,  and  certain  ex* 
press  ions  of  intent  found  on  the  face  of  the 
will. 

Wright  Y.  Denn,  10  Wheat.  239,  6  L.  ed. 
312. 

There  is  no  rule  of  more  universal  appli- 
cation than  that  the  plain  and  unambigu- 
ous words  of  the  will  must  prevail,  and 
that  they  are  not  to  be  controlled  or  quali- 
fied by  any  conjectural  or  doubtful  construc- 
tions growing  out  of  the  situation,  circum- 
stances, or  conditions,  either  of  the  testator, 
his  property,  or  family. 

1  Redf.  Wills,  430. 

There  is  a  rule  of  common  sense  as  strong 
as  any  case  can  be,  that  words  in  a  will 
are  to  be  construed  according  to  their  nat- 
ural sense  unless  some  obvious  inconvenience 
or  incongruity  would  result  from  so  con- 
struing them. 

Doe  ex  dem.  Usher  v.  Jeseep,  12  East,  288; 
1  Redf.  Wills,  477,  note. 

No  change  will  be  made  where  it  will  do 
violence  to  the  expressed  intention  of  the 
testator. 

Van  Vechten  v.  Pearson.  6  Pnipe.  514. 

The  American  cases  seem  to  have  required 
very  clear  evidence  that  the  word  '*or"  was 
used  for  "and''  to  justify  the  substitution  of 
one  for  the  other, — evidence  amounting  al- 
most to  certainty. 

1  Redf.  Wills,  470,  487,  note. 

While  the  word  "or"  is  changed  into 
"and,''  and  rice  versa,  it  appears  only  to  be 
done  where  the  change  prevents  the  heirs  of 
the  firi«t  taker  from  being  disinherited,  and 
never  where  the  change  would  have  the  ef- 
fect of  disinheriting  such  heir. 

.Tarinan.  Wills,  60G.  507.  526;  Raborg  v. 
Hammond,  2  Harr.  &  G.  63. 

Where  a  devise  is  to  A,  and,  if  he  die 
without  arriving  at  twenty-one  years  or 
having  issue,  then  over,  it  is  clear  that 
both  events  must  concur  to  pass  the  estate 
over. 

1  Redf.  Wills,  481. 

If  a  common- law  marriage  was  contracted 
At  uny  tiiiio  l>etween  James  and  Sophia  V. 
Travers.  such  marriage  would  be  recognized 
in  the  District  of  Columbia. 

Thomas  v.  lloltunan,  7  Mackey,  66. 

Thttre  was  a  perfect  common- law  mar- 
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riage,  valid  in  New  JevMjt  befcvsi 
and  Sophia  TraTen. 

Atlantic  (Sty  R.  Co.  t.  Goodt 
J.  L.  394,  46  LJLA.  671,  78  Am. 
662,  42  AU.  383;  Stofena  ▼.  8(m 
J.  £q.  490,  38  AtL  460;  Master  t.  : 
U.  S.  76,  24  L.  ed.  826;  M^yen  v. 
Mass.  314;  Smith  ▼.  Smith,  tt  N. . 
19  Atl.  266. 

The  testimony  of  Sophia  V.  (y& 
the  marriage  in  Virginia,  the  eohahi 
man  and  wife  for  nearly  twenty  y 
the  general  reputation  that  she  ai 
Travers  were  married,  is  not  on 
positive,  and  unoontradicted,  bnt 
roborated  by  the  documentary  eri 
fered;  and  said  evidenoe  is  such 
court  has  preseribed  in  Marylam 
Markley  v.  Baldwin,  112  U.  S.  490, 
822,  5  Sup.  Ct.  Rep.  278,  and  J 
Jewell,  1  How.  219,  11  L.  ed.  lOfi 
missible  to  establish  the  existence 
riage. 

Mr.  Justice  HaxlaB  delivered  the 
of  the  court: 

This  suit  was  originally  brought 
partition  or  sale  of  ^certain  real  i 
Che  city  of  Washington  devised  by 
(and  codicils  thereto)  of  Xicholai 
who  died  in  the  year  1849,  leaving  f 
and  three  daughters. 

The  only  parts  of  that  estate  n 
in  dispute  are  certain  lots  in  squar 
Washington,  and  the  questions  to  I 
mined  depend  upon  the  constmetioi 
will  and  upon  the  evidenee  toad 
alleged  marriage  of  James  Tiaven 
of  the  testator,  with  Sophia  V.  Gn 

By  the  first  item  of  the  will  cerl 
are  devised  to  the  testator's  son  Eli 
his  heirs  and  assigns  forever  in  fee 
By  the  same  item  other  lots  arc  di 
the  same  son,  "which  last  two  drrii 
be  subject  to  the  general  provisioi 
after  made  in  case  of  any  sons  dyiif 
leaving  a  wife  or  child  or  ehiUrei.'' 

By  the  second  item  the  testalor 
lot  6,  in  square  291,  to  hia  aoa  **im 
vers  and  his  heirs  forever,**  and  fti 
Bpecified  lota  "to  him  and  his  biln 
in  fee  simple;"  lot  6  "being  MbjHi 
general  provision  aforwaid  hemflff 

By  the  third  item  1m  davind  ti 
Nicholas  and  Us  hein  forevtr  Mrt 
in  square  291  "nibjoet  to  tkt  t«i 
vision  hereinafter  made;"  alw  "^1 
his  heirs  forever,  in  fee  simple,*  eM 
estate  in  square  36,  and  a  iliajfli 
of  ground  in  square  291,  "nid  fian 
oel  of  groond  to  be  mibjeet  to  Hi 
provision  hereafter  made.** 

By  the  fourth  item  eertafai  M 
made  to  the  eon  **  Jamei  AavHi 
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mT9  forever,"  ''all  of  which  de vises  are  to 
i  subject  to  the  general  provision  hereiD^ 
ft«r  made/' 

Here  follt^wa^  at  the  close  of  the  fourth 
iem,  the  ''general  provision"  referred  to; 
With  regard  to  the  several  eatatea  herein- 
efore  devised  to  my  several  sons,  it  is  hera- 
f  declared  to  be  my  will,  and  I  do  order 
M  direct^  as  a  general  provision,  that  if 
inj  of  my  sons  should  die  wiihout  leamng  a 
wife  or  a  child  or  children  Umng  dtl 
lit  deathf  then  his  estate  herein  devised 
\»  him,  taving  and  excepting  those 
portions  thereof  expressly  granted  and  ao 
jia^ed  to  be  'in  fee  simple,'  and 
Iwtiich  thej  *ean  sell  and  dispone  of  a^ 
ilhey  think  fit,  soall  go,  and  be  invested 
in  k^f  to  my  surviving  sons  and  the  child 
«r  duldren  of  such  as  may  he  dead,  sueh 
Mii  or  children  representing  the  share  of 
the  father;  but  if  either  of  my  sons  shall, 
%i  Ilia  death,  leave  a  wife  either  with  or 
without  a  child  or  children,  such  wife  shall 
be  eatitled  to  her  dower  rights  and  priv- 


I  This  was  followed  in  the  will  by  oeftain 
iimies  for  the  benefit  of  the  daughters,  aa 
JttU  as  by  several  codiciU  to  the  will,  but 
'ft  U  not  nece9J=iary  to  give  their  proviaiona 
!^  detail. 

Bf  a,  codicil,  dated  June  2eth,  1843,  the 
ItesUtor  revoked  certain  part*  of  his  will, 
^]pirovlding:"And  m  lieu  thereof  I  do  hereby 
j^n  and  deviie  all  of  said  lots  or  part  of 
krts,  so  as  aforeaaid  described,  with  the 
bouse  aod  other  improvements  and  appurte- 
iuice«,  to  my  son  James  and  his  heirs,  sub- 
JEct  to  the  eJtpreiis  stipulations  and  restric- 
tlntiB  ccDtained  in  the  will  to  which  this 
^  ft  <!odieilj  wherein  1  declare  that  all  and 
tfery  portion  of  my  real  estate  not  devised 
^J  the  use  of  the  words  *in  fee  simple*  shall 
^  held  by  such  devisees  for  life,  and  then 
recording  to  stipulations  and  restrictions 
U  thirein  contained  and  declared  by  said 
wilL" 

It  18  contended  here,  as  it  was  in  the 
«>iirta  below,  that  the  words  in  the  above 
f^i^ral  provision,  that  "if  any  of  my  sons 
■hould  die  without  leaving  a  wife  or  child 
*Jf  children  living  at  his  death,"  should  be 
^terpreted  as  if  it  read  "if  any  of  my  sons 
ihould  die  without  leaving  a  wife  and  child 
«r  ehildren  living  at  his  dpath."  The  court 
ii  thus  asked,  by  interprptatton,  to  substi- 
tute the  word  "and"  in  place  of  *'or"  in  the 
ibove  sentence. 

Looking  at  all  the  provisions  of  the  will, 
ind  ascertaining,  as  best  we  may,  the  inten- 
ion  of  the  testator,  we  perceive  no  reason 
Dr  interpreting  the  words  used  by  him 
therwise  than  according  to  their  ordinary, 
itural  meaning, 
05  U,  S. 
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It  is  insisted  by  appeTlantt  that  the  gen- 
eral^ dominant  purpose  of  the  testator  was 
that  hia  real  estate  should  descend  only 
through  his  sons,  and  that  his  daughters  and 
their  descendants  should  have  no  ^^fian.^ 
therein.  And  the  doctrine  is  invoked  *that[49E| 
"the  predominant  idea  of  the  testator'? 
mind,  if  apparent,  is  heeded  as  against  a.V 
doubtful  and  conflicting  provisions  which 
might  of  themselves  defeat  it.  The  genera^ 
intent  and  particular  intent  being  inconsist- 
ent,  the  latter  ftbe  particular]  must  be 
sacrificed  to  the  former  [the  genera!  In- 
tent]," Sehouler,  Wills,  f  476.  This  gener- 
al doctrine  is  not  controverted,  hut  there 
are  other  cardinal  rules  in  the  interpreta* 
tion  of  wills  which  must  h&  regarded.  Mr. 
Justice  Story,  speaking  for  this  court,  aaid 
that  efi'ect  must  be  given  "to  all  the  wordj 
of  a  will,  if,  by  the  rtiles  of  law,  it  can  b« 
done.  And  where  words  occur  in  a  will 
their  plain  and  ordinary  sense  is  to  be  at 
tached  to  them,  unless  the  testator  manifest- 
ly applies  them  in  some  other  sense.* 
Wright  V.  Denu,  10  Wheat,  204,  239,  6  L.  ed. 
303,  312,  "The  first  and  great  rule  in  the 
e?c position  of  willsj*'  said  Chief  Justice 
Marshall,  ''to  which  ail  other  rules  must 
bend,  is  that  the  intention  of  the  testator 
esc  pressed  in  his  will  shall  prevail,  provided 
it  be  consistent  with  the  rules  of  law/' 
Smith  V.  Bell,  6  Pet.  68,  76,  8  L.  ed.  32^, 
3t5;  Fiulay  v.  King,  3  Pet  346,  377,  T  L, 
ed.  701,  712.  The  same  thought,  in  sub- 
stance, was  expressed  by  Lord  Chance  I  lor 
Eldon  in  Crooke  v.  De  Vandes,  9  Vcs,  Jr, 
197,  205.  He  said  that  "inhere  words  have 
once  got  a  clear,  settled,  legal  meaning,  it  is  ' 
very  dangerous  to  cyaujecture  against  that, 
upon  no  better  foundation  than  simply  that 
it  is  improbable  the  testator  could  have 
meant  to  do  one  thing  by  one  set  of  words, 
having  done  another  thing,  using  other 
words,  as  to  persons  in  the  same  degree  of 
relation  to  him,"  It  would  seem  clear  that 
the  words  '* without  leaving  a  wife  or  child 
or  children/'  where  they  first  appear  in  the 
above  general  provision,  were  purposely 
chostn.     They  appear   three   times   in    the  . 

will,  and  their  usual  meaning  is  not  doubt-  ; 

ful.  We  think  the  testator  meant  "or,"  not 
"and.**  The  court  would  not  be  justified  in 
making  the  proposed  substitution  imless  the 
whole  context  of  the  vrill  plainly  and  beyond 
question  requires  that  to  be  done  in  order 
to  give  effect  to  the  will  of  the  testator* 
That  the  words  in  the  general  provision, 
"without  leaving  a  wife  or  a  child  or  chil- 
dren," were  deliberately  selected,  Is  to  *iomc[4SS] 
extent  shown  by  the  last  sentence  in  the  first 
item  of  the  will,  "which  two  devises  shall 
be  subject  to  the  general  provision  herein* 
afttir  made  in  case  of  any  sons  dying  with-' 
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out  leaving  a  wife  or  child  or  •ehildren.'^ 
We  do  not  think  that  the  testator  used  the 
word  "or,"  intending  thereby  to  convey  the 
same  thought  as  would  be  expressed  by 
••and."  We  concur  with  the  court  of  ap- 
peals, speaking  by  Chief  Justice  Shepard, 
in  holding  that  the  words  in  question  are 
unambiguous,  and  their  obvious,  ordinary 
meaning  must  not  be  defeated  by  conjecture. 
26  App.  D.  C.  667,  676. 

The  important  question  remains  whether 
James  Travers,  the  son  of  the  testator,  died 
leaving  a  wife  or  a  child  or  children.  If  he 
did,  then  the  decree  below  must  be  affirmed. 

The  original  bill  averred  that  James  Tra- 
vers died  in  1883  "without  widow  or  lawful 
child  or  children  or  descendants  of  a  child 
or  children  surviving  him.'*  This  averment 
was  not  specifically  denied  in  the  answers, 
but  in  the  progress  of  the  cause  the  defend- 
ants, children  of  the  sisters  of  James  Tra- 
vers, amended  their  answer  and  alleged  that 
he  left  surviving  him  "his  widow,  Sophia  V. 
Travers,  now  Sophia  V.  O'Brien,  who  was 
his  lawful  wife  at  the  time  of  his  death  and 
who  had  been  his  lawful  wife  for  nuiny 
years  prior  thereto,  and  he  left  one  child, 
Annie  E.  Travers,  one  of  the  defendants 
herein,  who  was  his  lawful  child."  The  is- 
sue thus  made  constituted  the  principal 
matter  to  which  the  proof  was  directed. 
Both  of  the  courts  below  held  that  under  the 
evidence  Sophia  V.  was  to  be  deemed  the 
lawful  wife  of  James  Travers  at  the  time 
of  his  death.  Children  were  bom  to  them, 
but  they  died  very  young.  It  is  conceded 
that  they  left  no  child  surviving  them, 
Annie  E.  Travers  being  only  an  adopted 
child. 

The  appellants  insisted  throughout  the 
case,  and  now  insist,  that  the  relation  be- 
tween James  Travers  and  Sophia  V.  was 
not  at  any  time  one  of  a  matrimonial  co- 
habitation, but  an  illicit  or  meretricious  co- 
habitation, which  did  not  create  the  relation 
of  husband  and  wife. 

Upon  a  careful  scrutiny  of  all  the  evi- 
[483]dence  as  to  the  alleged  'marriage  we  think 
that  the  following  facts  may  be  regarded  as 
established : 

1.  James  Travers,  whose  domicil  was  in 
the  District  of  Columbia,  and  Sophia  V. 
Grayson,  whose  domicil  was  in  West  Virgin- 
ia, were  in  Alexandria  together  on  the  16th 
of  August,  1865,  when  some  sort  of  mar- 
riage ceremony  (exactly  what  does  not  ap- 
pear) was  performed  by  a  friend  of  Travers, 
whom  the  woman,  then  only  about  seventeen 
years  of  age,  and  without  living  parents, 
supposed  at  the  time  was  a  minister,  enti- 
tled to  officiate  in  that  capacity  at  a  mar- 
riage. She  thought  it  was  a  real  marriage  by 
870 


a  minister,  mlthoa^  he  did  not  pndwv 
have  any  Ueenae  to  ■olcmniie  thi  inl^ 
of  these  parties.  It  must  be  taken  npn  (hi 
evidence  that  he  was  not  a  minister.  B^ 
the  statutes  of  l^rginia  then  in  font  it  wm 
provided:  •'Eveiy  marriage  in  tUi  Mi 
shall  be  under  a  lioense  and  sdlcBuiBi  k 
the  manner  herein  provided,  but  no  ■» 
riage  solemnised  by  any  penons 
to  be  authorised  to  solemniie  the 
be  deemed  or  adjudged  to  be  void,  nor  rid 
the  validity  thereof  be  in  any  way  sIkM 
on  account  of  any  want  of  anthority  ii  tmk 
persons,  if  the  marriage  be  in  all  otkv  » 
spects  lawful,  and  be  eonsommated  vitt  i 
full  belief  on  the  part  of  the  psmm  • 
married,  or  either  of  them,  that  thif  km 
been  lawfully  joined  in  marriage." 

2.  Immediately  after  the  aflUr  at  ilam- 
dria  the  parties— the  iraman,  from  aii  riki 
that  occasion,  assuming  the  nasN  sf  Ife 
Travers— left  Viiginia  and  went  ts  anR» 
bury.  New  Jersqr,  where^  •• 
wife,  they  remained  for  a  short 
which  they  went  to  Belair,  Harfoid 
Maryland,  living  there,  as 
at  a  rented  place. 

8.  In  1867  Travers  porchased  a  km  k 
Talbot  county,  Maryland^  on  wUeh  hi  WhA 
with  said  Sophia  until  some  tims  fm  MH 
when  that  farm  was  sold,  and,  on  aosssAkrf 
Travers's   health,  they   ronoffed  ti  WM 
Pleasant,  New  Jersey,  and  purehasii  |Hf 
erty  there,  having  lived  on  the  TUbst  mm 
ty  farm,  as  husband  and  wife,  lor  men  ttM 
fifteen  years.    Travers  died  at  Foial  !!■» 
ant  in  the  latter  part  of  the  year  IM^  srf 
*five  years  after  his  death  the 
ing  to  be  and  reeogniaed  in  the 
as  the  widow  of  James  TrmTsvs,  msnUi 
lawyer  of  Philadelphia,  the 
performed  at  the  Catholie  ehunh 
Pleasant. 

From  the  16th  of  Angiwt,  1861^  "VlL* 
death,  on  the  1st  day  of  Novcmbsr,  ~ 
a  period  of  more  than  eighteoi 
vers  and  Mrs.  Travers  eoattnooai^  Ml^ 
ited  OS  Attttend  oimI  «o^  During  ■■  M 
period  they  acted  as  if  tbtj  v«  ImN|F 
husband  and  wife,  and  xadtumJf  IsH  A0^> 
selves  out  as  sustaining  that  rsMtat^J 
beyond  all  question  th^ 
husband  and  wife  in  tiie 
nities   in  which  they  Uvnd 
Alexandria  in  1865.    There  to  ■• 
anyone  coming  in  contact  wKh  th 
ed  them  otherwise. 

6.  Aboatflveorsix  yean 
date  Mrs.  Travers  learned,  for  tto 
that  Traverses  "friom, 
at  the  in  A 

minister.  was  mId  ^  vri 

de]  t^ 
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veredt  tome  lour  or  fi?e  yoara  after  yoD 
snt  to  live  with  Mr.  Tr&verSj  that  you  had 
nt  been  married  to  him  according  to  auy 
rmiGnji  did  lie  ever  make  any  promise  to 
m  in  that  regard?    A.  Always,    Poor  fel- 

Wj  hs  would   have   it  all   right Mr. 

Izney.  We  object  to  that*  Q.  And  what 
id  h©  say  t  A.  Well,  he  would  always  say 
tat  it  waa  all  right,  and  we  were  juat  as 
Luch  Diarried  aa  if  we  had  beet*  married  be- 
^re  a  priest  or  a  minister.^^  Upon  the  basia 
i  their  being  husband  and  wife  the  parties 
Qotinuouily  rested  their  relations  to  eafih 
tiler  up  to  the  d<5ath  of  Travers. 

fi.  That  Travera  recognised  Mrs.  Travera 
M  hit  wife  and  held  her  out  aa  suah,  &p* 
ptftn  from  many  facta:  (a)  In  a  mortgage 
aecuted  September  27th,  1867,  to  secure 
U^  balance  of  the  purchase  money  due  oa 
tlie  Talbot  county  farm,  the  mortgagors  are 
dmribed,  both  in  the  body  of  the  mortgage 
u  "James  T ravers  and  Sophia  V,  T raver a^ 
*ldfl  wife^  of  Hartford  county,  in  the  state  of 
Haiylaud,^'  and  in  the  certiiicate  of  ai9- 
bowledgmeot  aa  ''James  Travers  and  So- 
pli*  V.  Travera,  his  wife,"  and  she  signed 
uui  ieksowledged  the  mortgage  as  Sophia 
?*  Ira  vers,  {h)  By  a  mutilated,  holo- 
pi^Ue  will  dated  February  8ih,  1881,  and 
lipifid  by  James  Travera,  he  gave,  devised, 
fcad  bequeathed  '*to  my  wife,  Sophy  Vir^ 
paiM.  Travera/'  ail  bia  household  furniture^ 
^ooks,  pictures,  etc.,  to  have  and  to  hold 
lie  lime  to  her,  and  her  executors,  adminia- 
l&toFB,  and  aasigna  forever;  also,  to  her 
i^  use,  improvement,  and  income  of  hia 
Iwelling  house  and  farm,  ''to  have  and  to 
>o]d  the  same  to  her  for  and  during  her 
ttufal  life;  and  from  and  after  the  de- 
Eaae  of  my  said  wife^  I  give  and  bequeath,'^ 
tc;  and  by  which,  further,  he  gave,  de- 
Ised,  and  bequeathed  *'to  my  wife,  Sophy 
iiginia  Travers,  for  her  sole  use/'  all  the 
»t  and  residue  of  the  testa tor*s  estate, 
al,  personal,  or  mixed,  of  which  he  died 
ised  and  possessed,  or  to  which  ho  should 
I  estitled  at  the  time  of  his  decease.  That 
Hi  concluded:  "Laj^tly,  I  do  nominate  and 
'point  my  said  wife  sole  executrix  of  thid^ 
f  last  will  and  testament."  (e)  By  a  will 
ted  at  Point  Pleasant,  New  Jersey,  Oc- 
ber  5th,  1883,  witnessed  by  three  persons, 
Oie«  Travers  devised  to  his  brothers  and 
iters  all  his  interest  and  property  in  the 
Itriet  of  Columbia,  and  ^^to  my  wife,  white 
s  reiaains  my  tmdow^  all  my  property  of 
Sly  description  and  character  not  hcrein- 
bre  disposed  of,  with  full  power  of  dis- 
lition  and  alienation,  provided,  however, 
it  In  case  our  daughter  survives  her,  that 

the  property  not  dia posed  of  prior  to  «^i^ 
^e'#  decease  shall  be  and  become  the  prop- 
y  of  our  said  daughter,  and^  In  the  event 
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of  m^  tDif^§  oontracting  another  marriage, 
then,  it  is  my  will  that  she  shall  possess  and 
enjoy  aa  of  her  own  right »  only  one  third  of 
the  property  then  reraaining^  and  that  the 
other  two  thirds  shall  be  invested  aod  held 
in  trust  for  my  daughter,  Atinie^  and  paid 
to  her  upon  attaining  her  majority^  .  .  . 
1  hereby  appoint  my  wife  sole  executrix  of 
this,  my  last  will  and  testament/'  That  will 
was  duly  proven  before  the  surrogate  of 
Ocean  county.  New  Jersey,  partly  by  Mrs. 
Travers,  and  that  officer  certified  that  "So^ 
phia  Virginia  Travers,  of  the  coiinty  of 
Ocean,  the  executrix  therein  named,  proved 
the  *same  before  me  and  she  is  duly  author-  [430] 
tsed  to  take  upon  herself  the  administration 
of  the  estate  of  the  testator,  agreeably  to 
said  wilL"  That  will  was  duly  filed  and 
recorded  in  the  proper  office  in  the  District 
of  Columbia. 

In  view  of  these  facts  >  the  question  ii 
whether  the  woman  Sophia  was  to  be  deemed 
the  la^wful  wife  of  James  Trarera  at  the 
time  of  his  death,  in  1883.  Marriage  in  fact, 
as  distinguished  from  a  ceremonial  mar- 
riage, may  be  proven  in  various  ways.  Of 
course,  the  best  evidence  of  the  exchange  of 
marriage  consent  between  the  parties  would 
come  from  those  who  were  personally  present 
when  they  mutually  agreed  to  take  each 
other  aa  husband  and  wife, '  and  to  assume 
all  the  responsibilities  of  that  relation.  But 
a  tegal  marriage  may  be  establiahed  in  other 
ways.  It  may  be  shown  by  what  is  called 
habit  or  repute.  Referring  to  marriage  at 
common  law,  Kent  m.ysx  "The  coQaent  of 
the  parties  may  be  declared  before  a  magis- 
trate, or  simply  before  witnesses,  or  subse- 
quently confessed  or  acknowledged,  or  the 
marriage  may  even  he  inferred  from  contin- 
ual cohabitation  and  reputation  as  husband 
and  wife,  except  in  cases  of  civil  actions  for 
adultery,  or  In  public  prosecutions  for  big- 
amy or  adultery  I  when  actual  proof  of  the 
marriage  is  required.'-  2  Kent^  Com.  12ih 
ed.  fi8. 

Naturally,  the  first  inquiry  mnst  have 
reference  to  what  occurred  at  Alexandria, 
Virginia,  in  1865,  when,  as  the  woman  ^up* 
posed ,^ — in  good  faith^  we  think,^that  thary 
was  a  real,  valid  marriage  between  her  and 
Jamoa  Travers.  But  we  will  assume  for  the 
purposes  of  this  case  only  that  that  mar- 
riage was  not  a  valid  one  under  the  laws  of 
Virginia,  We  do  this  in  deference  to  the 
decision  of  the  supreme  court  of  appeals 
of  Virginia  in  Offield  v,  Davis,  100  Va.  250, 
263,  40  S.  E.  910,  in  which  that  court,  con^ 
s truing  the  above  statute  of  that  common <^ 
wealth,  held  it  to  be  mandatory^  not  direc- 
tory^ and  bad  abrogated  the  common  law  in 
force  in  Virginia,  and  that  so  marriage  or 
attempted  marriage^  if  it  took  place  there, 
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would  be  held  valid  there,  unless  it  be  shown 
to  have  been  under  a  license,  and  solemnized 
according  to  the  statute  of  that  common- 

{487]  wealth.  We  will  also  'assume,  but  only  for 
the  purposes  of  the  present  decision,  and 
because  of  the  earnest  contentions  of  the 
appellants,  that  cohabitation  in  Maryland, 
as  husband  and  wife,  for  more  than  fifteen 
years,  and  the  recognition  of  that  relation  in 
the  communities  where  they  resided  in  that 
state,  did  not  entitle  James  Travers  and  the 
woman  Sophia  to  be  regarded  in  that  state 
as  lawfully  husband  and  wife.  We  make 
this  assumption  also  because  it  appears  here 
that  James  Travers  and  Sophia  V.  Grayson 
did  not  become  husband  and  wife  in  virtue 
of  any  religious  ceremony,  and  because  it 
has  been  decided  by  the  court  of  appeals  of 
Maryland  that  in  that  state  "there  cannot 
be  a  valid  marriage  without  a  religious  cere- 
mony," although  "a  marriage  may  be  com- 
petently proved  without  the  testimony  of 
witnesses  who  were  present  at  the  cere- 
mony." Richardson  v.  Smith,  80  Md.  89, 
93,  30  Atl.  568.  That  court  also  said  in  the 
same  case:  "The  law  has  wisely  provided 
that  marriage  may  be  proved  by  general 
reputation,  cohabitation,  and  acknowledg- 
ment; when  these  exist,  it  will  be  inferred 
that  a  religious  ceremony  has  taken  place; 
and  this  proof  will  not  be  invalidated  be- 
cause evidence  cannot  be  obtained  of  the 
time,  place,  and  manner  of  the  celebration 
of  the  marriage.  On  this  point  we  think  it 
unnecessary  to  do  more  than  quote  from 
Redgrave  v.  Redgrave,  38  Md.  97:  'Where 
parties  live  together  ostensibly  as  man  and 
wife,  demeaning  themselves  towards  each 
other  as  such,  and  are  received  into  society 
and  treated  by  their  friends  and  relations 
as  having  and  being  entitled  to  that  status, 
the  law  will,  in  favor  of  morality  and  decen- 
cj,  presume  that  they  have  been  legally  mar- 
ried. 1  Taylor,  Ev.  §§  140,  517;  Hervey  v. 
Hervey,  2  W.  Bl.  877 ;  Goodman  v.  Goodman, 
28  L.  J.  Ch.  N.  S.  745;  Jewell  ▼.  Jewell, 
1  How.  219,  232,  11  L.  ed.  108,  114.  Indeed, 
the  most  usual  way  of  proving  marriage,  ex- 
cept in  actions  for  criminal  conversation  and 
in  prosecutions  for  bigamy,  is  by  general 
reputation,  cohabitation,  and  acknowledg- 
ment. Sellman  v.  Bowen,  8  Gill  &  J.  50,  29 
Am.  Dec.  524;  Boone  v.  Purnell,  28  Md. 
607,  92  Am.  Dec.  713.*  "  We  may  refer,  in 
this  connection,  to  what  the  supreme  court 

[488]of  the  District  of  Ck)lumbia,  *speaking  by 
Judge  Merrick,  who  was  learned  in  the  law 
of  Maryland,  said  in  Thomas  y.  Holtzman, 
7  Mackey,  G2,  66:  "In  the  first  place,  it  is 
not  at  all  apparent  that  it  ever  was  the  law 
that  a  marriage  in  facie  eccleaicB  was  neces- 
sary for  the  purpose  of  legitimating  the  is- 
sue. It  is  true  that  the  court  of  appeals  of 
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Maryland  in  the  laat  four  or  fire  yciii  hM 
decided  that  such  was  the  law,  but  thit  4^ 
eision  is  not  binding  upon  at.  It  ii  lui 
down  by  Blackstone  that  a  marriiii  pv 
verba  de  prm99nti,  without  the  intenoliBi 
of  a  clergyman,  is  a  legitimate 
And  both  Stozy  and  Kent  say  that,  i 
ing  to  the  universal  understandiiv  li  All 
countiy,  a  marriage  per  verba  de  frma^ 
without  the  intervention  of  a  dinyn 
followed  by  cohabitation,  makes  a  k^ 
mate  marriage." 

In  Voorheea  ▼.  Voorheet,  46  N.  J.  4 
411,  413,  414,  19  Am.  St.  Rep.  404,  4M^ 
19  AtL  172,  173,  the  eoort  of  chancny  d 
New  Jersey  said :  "Two  essentials  of  a  nU 
marriage  are  capacity  and  consent  .  .  . 
Marriage  is  a  civil  contract,  and  ao  «■§• 
monial  is  indispensably  requisite  to  ifei  «t> 
ation.  A  contract  of  marriage  msdt  fv 
verba  de  prcBsenti  amounts  to  an  idal 
marriage  and  is  valid,"  quoting  (fGaia  t, 
Eisenlohr,  38  N.  T.  296.  In  Atlaatifl  GMy 
R.  Ck>.  y.  Goodin,  62  N.  J.  L.  384,  400, 41 L 
R.A.  671,  674,  72  Am.  St.  Rep.  652, 681,41 
Atl.  333,  336,  the  New  Jersey  court  of  cnM 
and  appeals  said:  "In  the  Voorten  Gm 
Vice  Chancellor  Van  Fleet  concedes  tksl  • 
contract  of  marriage  made  per  Mrk  A 
praaenti  amounts  to  an  actual  marrisgiMi 
is  valid,  and  in  the  case  of  Stevens  v.  8h^ 
ens,  56  N.  J.  £q.  488,  88  Aa  401.  Tm 
Chancellor  Pitney  declares  the  law  « ik 
subject  to  the  same  effect^  dting  abssW 
authority." 

This  brings  us  to  consider  what  vat  ii 
relations  of  these  parties  after 
Maryland  farm  and  after  taking  wp  \ 
residence  in  New  Jersey  in  1883.  TMM  j 
cohabitation,  as   husband  and  wifa  i  ^ 
1865  and  while  they  Uvcd  in  MaiylMiM'  \ 
tinned  without  change  aftsr  thij 
domiciled  in  New  Jersey  and  np  to  Ihi  Am^ 
of  James  Travers,  and  that  they  hsUth*' 
selves  out  in  New  Jersey  as  lawM^  1^  | 
band  and  wife,  and  reoognind 
and  were  recogniasd  in  the 
sustaining  that  relation,  is 
*all  the  evidence  and  dr 
impossible  to  explain  their  i 
each  other  while  living  in  Now  Jin 
any  other  theory  than  that  ttn^  i 
each  other  as  legally  holding  tti  i 
nial  relation  of  hnriiaad  nad  wUa  1' 
true  that  no  witn 
signii^ying  aa  aetnal  i 
between  the  partiss  to  1H«  \ 
band  and  wife.    No  witasH  1 
in  words,  in  the  prssencs  of  i 
have  agraed  to  take  ( 
and  wife,  and  live  ' 
their  conduct  towaKb.  i 
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Ibf  fiimth  of  Jajne-3  TntYi^rs,  in  1SS9,  admita 
d  no  other  mterp rotation  tWn  tHu^i  they 
ltd  igre^,  from  tht*  oui^ett  to  b^  nuhtmhd 
mi  wile.  And  that  ugrci^icni,  m  far  &« 
tliii  record  ahowa^  was  faithful Ij  kept  up  to 
tke  dfiith  of  James  T ravers*  When  it  is 
feBiembered  that  James  Travera  assured  the 
mman  Sophia  that  they  wer^  as  much  mar^ 
ned  oa  if  the  J  bad  been  married  bj  a  priest 
or  tztiaister ;  that  in  his  mortgage  of  1667 
ik  m  described  &b  his  wife;  that  in  the 
bolcgrapbic  will  of  1881  he  recogaieed  her 
y  his  wife;  that  is  hia  laat  will,  made  at 
bii  domicil  in  New  Jersey »  he  referred  to  her 
IS  his  wife,  and  demised  by  that  will  proper* 
if  to  her  while  she  remained  bis  widow  and 
iid  Bot  eootract  another  marriage;  and  that 
le  laade  her  the  aole  executrix  of  hia  will, 
iMcrihlDg  her  aa  hia  wife, — when  these  faota 
irt  supplemented  by  the  fact  that  they  lived 
joeether,  without  intermission^  in  good 
alth.  and  o|>enIy>  for  more  than  eighteen 
mn  as  huebatid  and  wife,  nothing  more 
i  needed  to  show  that  he  and  the  woman 
isd  mutuatly  agreed  to  snatain  the  relation 
it  husband  and  wife.  Under  the  evidence 
Q  the  eanae  they  are  to  be  held  as  having, 
jfior  to  the  death  of  James  TraTers^  agreed 
ttr  verba  de  prwsenii  to  heeome  husband 
mA  wife. 
Did  the  law  of  New  Jersey  recogniKe  them 

4  biisband  and  wife  after  tbej*  took  up 
bir  residence  in  that  state  and  lived  to- 
ether,  in  good  faith,  as  husband  and  wife, 
Bd  were  there  reeogni^ed  as  anchT  Upon 
le  atithorities  cited  this  question  must  be 
tiwered  in  the  aflirmative. 
•We  are  of  opinion  that  even  if  the  al- 
^d  marrtage  ^vould  have  been  re^rded  aa 
valid  in  Virgin la  for  want  of  license,  had 
e  fiarties  remained  there,  and  Invalid  in 
a ry land  for  want  of  a  religions  ceremony, 
d  they  remained  in  that  state,  it  was  to 

deemed  a  valid  marriage  in  New  Jersey 
ter  James  Travers  and  the  woman  Sophia, 

husband  and  wife,  took  up  their  perma- 
nt  residence  there  and  lived  tofretber  in 
at  relation^  continuously,  in  good  faith, 
d  openly,  up  to  the  death  of  Travers.  be* 
y  regarded  by  themaetves  and  in  the  com- 
mity  as  husband  and  wife.  Their  con- 
ct  towards  each  other  in  the  eye  of  the 
hlic,  while  in  New  Jersey,  taken  in  con* 
ction  with  their  previous  associatjoDi  was 
iiJTalent,  in  law^  to  a  declaration  by  each 
%t  they  didj  and  during  their  joint  livea 
re  to,  occupy  the  relation  of  husband  and 
fe*  Such  a  declaration  was  as  effective 
establish  the  status  of  marriage  in  New 
racy  aj  if  it  had  been  made  in  words  of 
^  pfesent  tense  after  they  became  domi- 
*d  in  that  state. 
The  views  we  have   expreaacd   find   snp- 
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port  in  the  ftntborities.  In  Meisl^er  ¥, 
Moore,  00  U.  S.  70,  79,  U  L.  ed.  826,  827,  it 
was  said  that  an  informal  marriaixe  by  eon- 
tract  p^r  verba  d^  prt^ienH  constituted  |b 
marriage  at  common  taw,  and  that  a  statut* 
simply  requiring  "all  marriages  to  be  en- 
tered into  in  the  presence  of  a  m  agist  rate 
or  clergyman,  or  that  it  be  preceded  by  a 
licenae,  or  publication  of  banns,  or  be  at- 
tested by  witneaaea/*  may  be  construed  "at 
merely  directory,  instead  of  being  treated 
as  destructive  of  a  common- law  riijht  to 
form  the  marriage  relation  by  words  of 
present  assent." 

In  Maryland  use  of  Markley  v.  Baldwin^ 
112  U.  a  490,  404,  4fl6,  28  L,  ed,  822,  824,  5 
Sup.  Ct  Kep-  27B,  the  court  said:  **It  h 
proper  to  say  that,  by  the  law  of  Pennsyl- 
Tanift,  where,  if  at  all,  the  parties  were 
married,  a  marriage  is  a  civil  eon  tract,  and 
may  be  made  per  verba  de  pr(FsenH;  that  is, 
by  words  in  the  preaent  tense,  without  at* 
tending  ceremonies,  religious  or  civil.  Such 
is  also  the  law  of  many  other  states  in  the 
absence  of  statutory  regulation.  It  ia  the 
doctrine  of  the  common  law.  But,  where 
no  auch  ceremonies  are  required,  and  no 
record  is  made  to  attest  the  marriage,  some 
public  recognition  'of  ft  is  necessary  as  evi44411 
dence  of  ita  existence.  The  protection  of  the 
parties  and  their  children  and  considera- 
tions of  public  policy  require  this  public 
recognition  J  and  it  may  be  made  in  any  way 
which  can  be  seen  and  known  by  men,  such 
as  living  together  as  man  and  wife,  treating 
each  other  and  speaking  of  each  other  in  the 
fjr<?flence  of  third  parties  as  being  in  that 
relatioUj  and  declaring  the  relation  in  docu- 
ments executed  by  them  whilst  living  to- 
gether, auch  as  deedSp  wills,  and  other  form- 
al instruments." 

So  in  Hoggan  v.  Craigie,  MacL  ft  Rob. 
942,  065,  in  which  Lord  Chancellor  Cran- 
wortk,  referring  to  contracts  of  marriage 
pet  verbal  de  prmmnti,  said:  **It  is  not  neces- 
sary to  prove  the  contract  itself ;  it  is  Muffi- 
oieni  if  the  facts  of  the  case  are  such  as  to 
t^^d  to  sortisfactory  evidence:  of  such  a  con- 
tract having  taken  placej  upon  this  prin- 
ciple the  acknowledgment  of  the  parties, 
their  conduct  towards  each  other,  and  the 
repute  consequent  upon  it,  may  be  suHlcieut 
to  prove  a  marriage,  ,  .  .  Everything, 
therefore,  is  pertinent  and  relevant  in  an 
inquiry  like  the  preaent,  which  indicates  the 
present  or  previous  consent  of  the  parties/' 
Again,  in  Campbell  v.  CampbeU,  known  aa 
the  Breadalbane  Case,  L.  R.  1  H.  L.  Sc,  App. 
Gas.  182,  102,  10Q,  21],  Lord  CbaneeltoT 
Chelmsford  aaid ;  '* Habit  and  repute  .  .  . 
arise  from  parties  cohabiting  together  open^ 
ly  and  constantly,  as  if  they  were  husband 
and  wife,  and  so  conducting  tht'omelvea  to- 
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wards  each  other  for  such  a  length  of  time 
in  the  society  or  neighborhood  of  which  they 
are  members  as  to  produce  a  general  belief 
that  they  are  really  married."  In  the  same 
case  I^rd  Westbury,  after  observing  that  it 
might  not  be  strictly  correct  to  speak  of 
cohabitation  with  habit  and  repute  as  a 
mode  of  contracting  marriage,  said:  "It  is 
rather  a  mode  of  making  manifest  to  the 
world  that  tacit  consent  which  the  law  will 
infer  to  have  been  already  interchanged. 
If  I  were  to  express  what  I  collect  from  the 
diflferent  opinions  on  the  subject  I  should 
rather  be  inclined  to  express  the  rule  in 
the  following  language :  that  cohabitation  as 
husband  and  wife  is  a  manifestation  of  the 
parties  having  consented  to  contract  that  re- 
[442]lation  inter  9e.  'It  is  a.  holding  forth  to  the 
world,  by  the  manner  of  daily  life,  by  con- 
duct, demeanor,  and  habit,  that  the  man  and 
woman  who  live  together  have  agreed  to 
take  each  other  in  marriage  and  to  stand  in 
the  mutual  relation  of  husband  and  wife; 
and  when  credit  is  given  by  those  among 
whom  they  live,  by  their  relatives,  neigh- 
bors, friends,  and  acquaintences,  to  these 
representations  and  this  continued  conduct, 
then  habit  and  repute  arise  and  attend  upon 
the  cohabitation.  The  parties  are  holden 
and  reputed  to  be  husband  and  wife;  and 
the  law  of  Scotland  accepto  this  combination 
of  oirciun  stances  as  evidence  that  consent  to 
marry  has  been  lawfully  interchanged."  In 
his  treatise  on  Domestic  Relations,  Eversley 
says :  "Marriage  may  also  be  proved  between 
the  parties  by  their  conduct  towards  each 
other,  and  the  first  consent  need  not  be 
proved;  *it  is  sufficient  if  the  facts  of  the 
case  are  such  as  to  lead  to  satisfactory  evi- 
dence  of  such  a  contract  having  taken  place; 
the  acknowledgment  of  the  parties,  their 
conduct  towards  each  other,  and  the  repute 
consequent  upon  it,  may  be  sufficient  to 
prove  a  marriage/"  P.  41.  See  also  2 
Greenl.  Ev.  Harriman's  ed.  §§  461,  462,  and 
notes;  3  Wif,miore,  Ev.  §§  2082,  2083,  and 
authorities  cited. 

Without  further  discussion  or  citation  of 
authorities,  we  adjudjje  that  the  courts  be- 
low did  not  err  in  holding  that,  under  the 
evidence,  James  Travers  and  the  Mrs.  Trav- 
ers,  who  lived  witli  him  constantly  and  open- 
ly as  his  wife  for  more  than  eighteen  years, 
were,  in  law,  to  be  deemed  husband  and 
wife  at  the  time  of  his  death,  in  New  Jersey, 
in  1883.  It  resulto  from  this  view  that  the 
decree  of  the  Court  of  Appeals,  affirming  the 
decree  of  the  Supreme  Court  of  the  District, 
must  iteelf  be  affirmed. 
It  is  so  ordered. 

^fr.   Justice    McKenna   and   Mr.   Justice 
Moody  did  not  participate  in  the  decision 
of  this  case. 
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Mr.  Justice  Holmes  dissenting: 
I  feel  some  doubts  in  this  esse  whiA  I 
think  that  I  ought  *to  state.    I  undenUsd  it(li 
to  be  assumed,  as  it  must  be  admittci  tkt 
James  Travers  and  Sophia  V.  Grayioalinl 
together  for  many  years,  calling  thoudiB 
man  and  wife,  when  they  were  not  mas  ni 
wife,  and  probably  knew  that  thcj  «m 
not  man  and  wife.    This  condition  of  W*p 
lasted  from  1866,  the  time  of  the  pRkoU 
marriage  In  Virginia,   to  which  their  » 
habitation  referred  for  ito  justificatios,  «- 
til  1883,  the  year  of  James  Traven*!  dttlL 
So  long  as  they  ^^^^  in  Maryland,  thst  1^ 
until  some  time  in  1883,  if  they  hsd  il- 
tempted  to  make  their  union  more  kgitl- 
mate  by  simple  mutual  iagreement  tbty  eisli 
not  have  done  it.   Therefore  the  instssM  rf 
James  Travers  calling  Sophia  his  wife  ii^ 
ing  that  period  may  be  laid  on  cm  rida 

Just  before  he  died  Travers  moved  ts  Vm 
Jersey  and  there  made  his  wilL  As  li 
Maryland,  he  spoke  of  his  wife  In  that 
ment,  and«  as  I  understand  it»  the 
that  he  was  married  must  rest  whoQf  m 
this  recognition  and  the  fact  thai  in  Xht 
Jersey  a  marriage  may  be  made  withoal  fli 
intervention  of  a  magistrate.  I  do  Mi  w 
how  these  facts  can  be  enoo^  Habil  ml 
repute  might  be  evidence  of  ft  marrisfi  vim 
unexplained.  But  they  must  be  tvidiMi  if 
a  contract,  however  Informal,  to  have  m^ 
effect  When  an  appellation  shown  ts  kM 
been  used  for  nearly  eighteen  yean  witt  «■* 
scious  want  of  justification  continMS  ts  It 
used  for  the  last  month  of  llf etims,  I  ds  ml 
see  how  the  fact  that  the  parties  kM 
crossed  a  state  line  can  make  thai  M 
month*8  use  evidence  that  in  that  last  m^ 
ment  the  parties  made  a  eontyacl  wMA 
then,  for  the  first  timsb  they  conU  IM 
made  in  this  way. 

It  is  imperative  that  a 
have  been  made  in  New  Jersey. 
even  if  both  parties  had  supposed  thai  ttf 
were  married,  instead  of  knowipg  tht  i* 
trary,  it  would  not  have  maltefed.  Tel* 
in  New  Jersey  and  think  ymi  an  ■brM 
does  not  constitute  a  marriage  fej  tti  k* 
of  that  Slate.  If  there  were  wiUlBg  fbili 
the  case  it  might  be  evideuM  of  msnil^ 
but,  on  these  facto,  the  belief,  if  II  mM* 
tertained,  referred  to  the  orfglHl  '■^^ 
quate  ground.  'Collins  v.  Voorhsss»  41f<H 
Vai.  655,  14  L.IUL  364,  24  Am.  8L  B^^  A 
22  Atl.  1054.  A  void  oontiBel  is  Ml  M* 
over  again  or  validated  by  bcUv  Mlsl  4* 
at  a  time  when  a  valid  emitract  tirilli 
made.    When  a  void  oontraet  is  i 


the  remedy,  wl       d 
the  contract,  bu«  u] 
a  quantum  m«m«l:    ; 
native  when  a  mani 


«  to  QMS,  toMitt 
a  qnasi-MnlmAi' 
ken  faMsaiiAdl^ 


,«»; 


i 


Chioaqo,  B,  &  Q.  It  Oo.  t*  WnxiAMfi, 


JO,     BLTRLINGTON,     k     QUINCY 
BAn.WAY  COMPANY* 

EDGAK  C.  WnXlAMS. 

I  8,  C.  Reportei^i  ed.  444^64,) 

krtified— bj  drcuit  court  ef  appeals 
itioa  of  mixed  law  and  fact- 
i  question  of  TOJx*?d  law  aud  faet, 
i©  defiiJon  of  which  the  whole  cate 
aiinot  be  certified  bj  a  circuit  co\irt 
lis  to  the  Federal  Supreme  Court  Iot 

DfttiOD* 

[Ko.  243.] 

ABd  aubmitt€d  March  14,  15,  1007. 

DecidM   April    15,    1007. 

,  C5ERTIFICATE  from  the  United 
tes  Circuit  Court  of  Appeals  for  the 
Cireuit  presenting  a  quest iou  as  to 
dlty  of  a  contract  for  tbe  traiispor- 
if  live  Htock,  Dismissed  because  pre- 
ft  mixed  question  of  law  and  fact, 

nient  by  Mr.  Justice  fiarlau: 
ease  ia  before  the  court  upon  a  quea- 
tifled  by  the  circuit  court  of  appeals 
iie  0th  section  of  the  judiciary  act  of 
id.  189  L  proi?iding-  that  in  every  case 
it«  appellate  jurisdiction  a  circuit 
f  appeals  may  certify  to  this  court 
estions  or  propositions  of  law  con- 

which  it  desires  instruction  (or  tbe 
decision  of  such  case.     2Q  Stat^  at 

chap.  617,  U.  S.  Comp.  Stat.  IflOl, 

npanying  the  certificate  is  a  detailed 
nt  q(  the  case  as  disclosed  by  tbe 
e.     It  ia  well  to  give  that  statement 
It  is  as  follows: 


judgroent  which  the  writ  of  error 
^ea  was  rendered  after  a  trial  and  a 
of  a  jury  for  $5,000  damajEjes  caused 
iefeitcJatit  in  error,  who  will  beroafter 
^  the  plaintiff,  by  the  ni?^iigence  of 
^ants  of  tbe  railway  oonlf^aIn^  the  de- 

below,  in  tbe  operation  of  a  cattle 
n  the  caboose  of  which  tbe  plaintiff 
ing  under  this  contract  t 

Burlington  Route. 
Live -Stock  Contract. 
by  Chicago,   Burlin^on,   &  Quincy 

Railway  Company, 
ts  of  this  company  are  not  author- 
a^ree  to  forward  live  stock  to  be 
id  at  any  specified  time  or  for  any 
lar  market. 


.^ — On  the  dcflniteneFS  of  question  to 
ified— see  note  to  Waco  Water  &l 
}o.  V.  Waco,  31   L.RA.  392. 


Agents  will  permit  only  the  names  of  the 
owners  or  bona  fide  employees,  who  aceom* 
pany  the  stock,  to  be  entered  on  the  back 
of  the  contract  without  regard  to  passes  al^ 
lowed  by  number  of  cars. 

The  con  tracts  when  indoraed  by  the  per- 
son or  persons  in  charge  and  signed  In  ink 
by  agent  J  will  entitle  such  person  or  persona 
to  ride  on  same  train  with  stock  to  care  for 
same,  but  will  not  entitle  holder  of  contract 
to  ride  on  any  other  train,  nor  will  contraet 
be  accepted  for  pasaage  on  any  passenger 
train. 

Conductor  of  freight  train  muai  punch 
contract,  or,  in  absence  of  pujich,  will  in- 
dorse his  name  on  back  of  contract,  when 
presented  for  passage. 

Live-stock  contracts  are  not  good  for  re< 
turn  passage.  Fartiea  entitled  to  rj^turn 
passage  will  be  proTided  with  return  ticket 
on  application  to  proper  office,  Conductora 
will  be  held  strictly  responsible  for  permit- 
ting persona  to  ride  on  stock  contracts  ex« 
eept  when  in  charge  of  live  stock. 

No.  of  waybDl. 


IS 


No.  and  Initial 
of  qar. 

50^430 


No,  of  animats 
In  each  car* 

17 

n 


Read  the  Contract, 

Robertson,  Mo.,  Station. 

*Tbis  contract,  made  and  entered  into  this [44 01 
2e  day  of  Bcpt.,  1903,  by  and  between  Ed 
Williams  of  RoberUon,  of  tbe  first  part,  and 
the  Chicago^  Burlington^  k  Quincy  Railway 
Company,  of  the  second  part, 

Witneaseth,  That  for  and  in  consideration 
of  23 1  per  cwt.,  subject  to  minimum  weigh ta 
as  ebown  in  published  tari^s,  tbe  said  rail- 
way company  agrees  to  transport  2  cara 
loaded  with  cattle  (number  of  cars,  number 
of  waybill^  and  number  of  animals  as  noted 
above),  from  Robertson  to  U.  S.  yds.  con- 
signed to  Drumm  Com.  Co.|  and  the  said 
tirst  party,  in  consideration  thereof,  agreea 
to  deliver  the  said  animaU  to  the  said  rail- 
way company,  for  transportation  between 
tbe  points  aforesaid,  upon  the  following 
terms,  vis.: 

That  whereas,  the  said  first  party^  before 
delivering  the  said  animala  to  aaid  railway 
company,  demanded  to  be  advisf^d  of  the 
rate  to  be  charged  for  the  carriage  of  said 
animals,  as  aforesaid,  and  thereupon  wai 
ofFcrcd  by  the  said  railway  company  alter- 
native rates  proportionate  to  the  value  of 
the  said  animals,  such  value  to  be  fixed  and 
declared  by  the  first  party  or  bis  a^ent,  and 

Whereas,  such  alternative  rates  are  made 
in  pursuance  of  the  provisions  relating 
theret<}  of  the  classification  of  freigbta 
adopted  as  regulation  a  by  the  said  railway 
company,  and  fully  set  forth  as  follows,  to 
wit: 

Live    Stock.— Ratings    given    above    ar» 
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44C-449 


SUPRKICE   Ck>UBT   OF   THX   UNFrO)   STATIS. 


Oca 


based  upon  declared  valuations  by  shippers, 
not  exceeding  the  following: 

Each  horse  or  pony  (ffeldinff,  mare,  or  stal- 
lion), mule  or  Jack._ ,  $100  00 


Eiich  ox,  bull,  or  steer.. 
Em.'li  cow... 
EHrh  calf... 


Each  hoff 

Each  sheep  or  gY>at... 


51)  OU 
3r)i)0 
10  ()o 

10  Oil 
3  01) 


When  the  declared  value  exceeds  the 
above,  an  addition  of  25  per  cent  will  be 
[447]  made  to  the  rate  for  each  100  per  cent  *ot 
traction  thereof,  of  "additional  declared 
valuation  per  head;"  which  said  alternative 
rates  are  fully  shown  in  and  upon  the  regu- 
lar tariifs  and  classifications  printed,  pub- 
lislicd,  and  posted  by  the  said  company  as 
required  by  law,  and 

Whereas,  the  first  party,  in  order  to  avail 
himself  of  said  alternative  rates,  and  to  se- 
cure the  benefit  thereof,  has  declared,  and 
does  hereby  declare,  said  animals  to  be  of 
the  value  as  follows,  to  wit:  Each  steer, 
value,  $50.00. 

To  which  value  the  rate  aforesaid  is  pro- 
portioned by  the  classifications  and  tariffs 
aforesaid. 

Now,  in  consideration  of  the  premises  and 
of  the  foregoing,  it  is  expressly  agreed  that 
for  all  purposes  connected  with,  resulting 
from,  or  in  any  manner  growing  out  of,  this 
contract,  and  the  transportation  of  the  said 
animals  pursuant  thereto,  the  value  of  the 
said  animals  and  of  each  thereof  shall  in 
no  cane  exceed  the  said  valuation. 

It  is  further  agreed  in  consideration  of 
the  alternative  rate  so  made  by  the  said  rail- 
way, company  and  accepted  by  the  first  par- 
ty, that  in  case  of  loss  or  of  damage  to  said 
animals,  whether  resulting  from  accident 
or  negligence  of  said  railway  company,  or 
its  servants,  the  said  railway  company  shall 
not  be  liable  in  excess  of  the  actual  loss  or 
damage;  and  in  no  case  shall  the  said  rail- 
way company  be  liable  in  any  manner  in  ex- 
cess of  the  agreed  valuation  upon  each  ani- 
mal lost  or  damaged.  Nor  shall  said  rail- 
way company  be  liable  for  loss  or  damage 
after  delivery  to  any  connecting  line,  nor 
for  any  loss  or  damage  not  incurred  upon  its 
own  line;  but,  nevertheless,  in  the  event 
that  the  said  animals  are  to  be  transported 
beyond  the  line  of  the  railway  of  the  second 
party  upon  and  by  any  connecting  line 
forming  a  part  of  the  system  known  as  the 
"Burlington  System,"  then  it  is  expressly 
understood  and  agreed  that  this  contract 
shall  be  for,  and  sliall  inure  to  the  benefit 
of,  the  corporation  operating  such  connect- 
ing line,  and  such  connecting  line  shall  be 
liable  to  perform  all  the  obligations  of  this 
contract. 

It  is  further  agreed  that  the  said  railway 
[448] company  shall  *in  no  case  be  liable  for  any 
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loss  or  damage  to  said  animals  i 
claim  shall  be  made  in  writing  bj  t 
er  or  owners  thereof,  or  hia  or  tlwb 
and  delivered  to  a  general  freight  i 
the  said  railway  company,  or  to  ti 
of  said  railway  company  at  the  stati 
which  the  animals  are  shipped,  or 
agent  at  the  point  of  destination, 
ten  (10)  days  from  the  time  the  « 
mals  are  removed  from  the  cars, 
case  of  loss  or  damage  upon  any  eoi 
line,  such  connecting  line  shall  not  h 
manner  liable  unless  claim  shall  be : 
like  manner  in  writing  to  soch  gem 
cer  or  agent  of  such  connecting  line. 

And  in  eontideration  of  free  trai 
tion  for  one  person,  deeignated  6y 
party,  hereby  given  by  mid  railw 
pany,  such  peraone  to  accompany  fl 
it  is  agreed  that  ih€  aaid  ears,  and 
animals  contained  therein,  are  and 
in  the  sole  charge  of  eueh  persons, 
purpose  of  attention  to  and  care  of 
animals,  and  that  the  eaid  railvay  t 
shall  not  be  responsibU  for  such  s 
and  care;  and,  further,  that  the  ssei 
ty  shall  not  be  liable  to  the  first  p 
any  of  his  servants,  agent s,  or  cof 
or  other  person,  carried  pursuant 
contract,  for  any  injury  or  damoi 
whatever  cause,  suffered  or  incum 
being  so  carried.  And  the  first  part- 
that,  before  setting  out  upon  the 
he  will  fully  inform  each  of  the  pa 
be  carried  pursuant  hereto  of  the  pi 
of  this  contract  in  this  regaird. 

It  is  agreed  that  the  said  animal 
be  loaded,  unloaded,  watered,  and  fa 
owner  or  his  agent  m  dboryv;  thst 
ond  party  shall  not  be  liable  tor  k 
theft,  heat,  or  cold,  jumping  fram 
other  escape,  injuxy  in  loading  or  n 
injury  which  animals  may  mme  ti 
selves  or  to  each  other,  or  wbid  tern 
the  nature  or  propensities  of  sack  i 
and  that  the  railway  ooMpaiy  4 
agree  to  deliTsr  the  atode  at  dMiiM 
any  specified  time,  nor  for  wmy  |« 
market 

Witness  the  name  of  the  railoayt 
by  its  agent,  •and  tho  hand  of  IhsM 
the  day  and  year  first  abofvo  writtia 
Chieago,    Barliqgtoa,  4 
Railway  OoMpa*y» 
^y  C.  IC.  Boll,  i 
Ed.  Williams,  Shipper. 

If  this  contract  la  for  two  or  Hi 
and  is  presented  to  the  eamfsa^ 
at  the  below -named  addreoaaa  wMli 
from  date,  it  may  be  ezchanfad  fvi 
pass  for  the  abovo-naoMd  parij  li 


]m. 


CHICAGO,  B.  &  Q.  H.  Co.  V,  WauAiis, 


u^-^m 


t  bdng  distfztctlj  nniierstood  that  eaid 
knit  be  used  the  sstme  daj  as  issued. 
r  AtohisoD,  Kaus.^  General  Agent'i  Office. 

QmrdstOTvm,  lU.^   Local   Freight   Agent's 
Office. 

Burlington,  Iowa,  Diviaion  Freight  Agent's 
Office. 

Chicitgo,     111.,     General     Freight     Office^ 
L'liion  Stock  Yards. 

The  defendant  pleaded  that  it  was  exempt 
fhMa  liability  for  damages  to  the  plaintiff 
hj  Tirbie  of  the  italioiased  paragraph  of  the 
fcfcfoing  agreement.  At  the  cloae  of  the 
trj&l  there  was  substantial  evidence  that 
th«  iT^jtiry  to  the  plaintiiT  was  caused  by  the 
negligence  of  the  defendant's  servants  in  the 
opemtian  of  the  cattle  train,  the  evidence 
r^bini"  to  tht*  eon  tract  between  the  parties 
for  the  free  transportation  of  the  plaintiff 
I'.'M  uiidjifit rati  it'L I'd  and  it  established  these 
faetfi:  The  plaintiff  resided  at  Robertson  in 
^  state  of  Misarniri.  He  had  been  engaged 
ii  dealing  in  and  shipping  e^ttle  in  that 
r£ate  for  eighteen  years,  had  frequently 
aade  con  tracts  of  tde  character  of  that 
WTc  in  eindenee,  and  was  faroiliar  with 
tkia  agreement,  and  with  the  raten  and 
^mxi&  upon  which  the  railway  company 
smniported  cattle  from  Robertoon  to  the 
itj  of  Chicago,  The  defendant  operated 
regular  passenger  trains  and  carried  passten- 
jers  thereon  between  these  stations  for  a 
re^cular  fare  of  about  $12.  The  danger  of 
lecident  and  injury  to  one  riding  in  tht 
Eibocwe  of  a  (^ttle  train  is  about  four  times 
the  danger  to  one  riding  in  a  coach  of  a 
paaaenger  train.  The  defenaant  offered  to 
^ny  and  did  transport  cattle  from  Robert- 
wm  to  Gbicago  and  between  other  places  on 
t*  railroad,  *and  assumed  the  entire  respon- 
^bility  and  care  of  them  during  the  trans- 
tortation,  without  furnishing  free  transj^ior- 
ttion  to  the  shipper  or  any  of  his  agents^ 
nd  without  any  agreement  that  he  or  any 
f  his  agents  should  water,  feed,  or  give  care 
t  attention  to  the  cattle  during  the  trans- 
ortation.  for  the  same  price  and  rate  as  it 
b&rged  and  received  in  cases  in  which  the 
imer  or  his  agent  received  free  t rans porta- 
Ion  upon  the  cattle  train  and  agreed  to 
ttimne  the  r^ponsihility  of  the  c^re  of  the 
ittle  and  the  risk  of  bis  own  injury  while 
iding  upon  the  freight  train,  as  he  did  In 
le  contract  In  evidence.  The  railway  com- 
iny  preferred  to  carry  and  care  for  the 
ittle  without  furnishing  transportation  to 
lyone  upon  the  freight  trains,  but  never- 
teleas  it  offered  to  provide,  and,  when  de~ 
red,  did  provide^  free  transpc»rlation  on  the 
ttle  train  for  one  person  for  every  two 
r9  shipped  upon  the  terms  specified  in  the 
J  lei  zed  paragraph  of  the  agreement.  Cat- 
'    were   shipped   each   way.     The   railway 

^  n.  s. 


company  charged  and  rceeiTed  the  same  rat« 
whichever  method  was  adopted,  and  left  th# 
shippers  free  to  make  their  choice,  Tlie  ma- 
jority of  the  shippers  accepted  the  free 
trans portat ion  on  the  train  with  their  cat- 
tle, and  agreed  to  care  for  them  and  to  hold 
the  company  exempt  from  liability  for  any 
injury  to  themselves  while  they  were  riding 
on  the  freight  train.  The  plaintiff  and  oth- 
er shippers  had  the  option  to  ship  their 
cattle  without  free  transportation  for  any- 
one^  and  to  throw  the  entire  care  of  the  cat- 
tle on  the  company^  or  to  accept  the  free 
transportation  and  to  malce  the  agreement 
to  care  for  their  cattle  during  the  trans- 
portation, and  to  exempt  the  defendant  from 
liability  for  their  injuries  while  riding  on 
the  cattle  train.  The  plaintiff  was  not  re- 
quested, required,  or  constrained  to  accept 
the  free  transportation  upon  the  cattle 
train  upon  which  he  rodCj  to  assume  the 
care  of  the  cattle  during  their  carriage,  or 
to  ride  on  the  cattle  train  and  to  agree  that 
the  defendant  shot] Id  not  be  liable  for  his 
injuries  while  he  was  so  carried,  but  he  did 
so  voluntatrily  because  he  wished  to  accom- 
pany his  cattle  to  Chicago  and  to  sell  them 
there.  In  this  state  of  the  ca^e  the  trial 
court  denied  the  request  of  counael  "for  tbe[451] 
defendant  to  instruct  the  jury  to  returii  & 
verdict  in  its  favor^  an  exception  was  taken 
to  this  ruling^  and  it  was  assigned  as  error. 

And  the  circuit  court  of  appeals  for  the 
eighth  circuit  further  certifies  that  the  fol- 
lowing question  of  law  is  presented  by  the 
assignment  of  errors  In  this  case,  that  its 
decision  is  indispensable  to  a  determination 
of  this  case,  and  that  to  the  end  that  this 
court  may  properly  decide  the  issues  of  law 
presented  it  desires  the  instruction  of  the 
Supreme  Court  of  the  United  States  upon 
the  following  question; 

Uhere  the  owner  of  cattle  has  the  option 
to  ship  them  to  market  at  the  same  rate 
without  free  transportation  for  himself  or 
his  agents  on  the  cattle  train,  to  throw  the 
entire  responsibility  of  the  care  of  the  cat- 
tle during  the  transportation  upon  the  rail* 
road  company,  and  to  travel  to  the  market 
tow*n  on  a  passenger  train  of  that  company 
for  the  regular  fare,  or  to  accept  free  trans* 
portation  to  the  market  town  upon  the  cat- 
tle train  which  carries  his  cattle,  to  assume 
the  responsibility  of  their  care  during  the 
transportation,  and  to  agree  that  the  rail- 
road company  shall  not  he  liable  to  htm  for 
any  Injury  or  damage  which  he  sustaina 
while  he  is  being  so  cjirried,  and,  without 
request,  requirement,  or  constraint,  he  vol- 
untarily chooses  the  latter  alternative,  ifl 
his  contract  that  the  railroad  company  shall 
not  be  liable  to  him  for  such  injury  or  dam- 
age valid! 
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StJPBEME  COUBT   OF   THE   UlHTED   STATES. 


Ocr.Ttei. 


Mr.  0.  H.  Dean  argued  the  cause,  and, 
with  Messrs.  W.  D.  McLeod,  Hale  Holden,  H. 
G.  Timmonds.  and  0.  M.  Spencer,  filed  a 
brief  for  the  Chicago,  B.  &  Q.  R.  Co. 

Mr.  John  H.  Denison  submitted  the  cause 
for  Williams.  Messrs.  John  Hipp  and  Ralph 
Talbot  were  on  the  brief. 

Mr.  Timothy  J.  Butler  also  submitted  the 
cause  for  Williams.  Messrs.  D.  C.  Allen  and 
Sandusky  &  Sandusky  were  on  the  brief. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

In  Jewell  v.  Knight,  123  U.  S.  426,  432, 
434.  435,  31  L.  ed.  190-194,  8  Sup.  Ct.  Rep. 
1452]  193-196,  the  court  *had  occasion  to  deter- 
mine the  scope  of  those  provisions  of  the 
Revised  Statutes  which  authorized  the 
judges  of  the  circuit  court  in  any  civil  suit 
or  proceeding  before  it,  where  they  were 
divided  in  opinion,  to  certify  to  this  court 
the  point  upon  which  they  so  disagreed. 
Rev.  Stat.  {  650,  U.  S.  Comp.  Stet.  1901, 
p.  527;  Rev.  Stat.  S§  652,  693.  Speaking 
by  Mr.  Justice  Gray,  this  court  held  that 
each  question  certified  must  be  a  distinct 
point  or  proposition  of  law,  clearly  stated, 
so  that  it  could  be  definitely  answered  with- 
out regard  to  other  issues  of  law  or  of  fact 
in  the  case.  It  said:  "The  points  certified 
must  be  questions  of  law  only,  and  not  ques- 
tions of  tact,  or  of  mixed  law  and  fact, — *not 
such  as  involve  or  imply  conclusions  or 
judgment  by  the  court  upon  the  weight  or 
effect  of  testimony  of  facts  adduced  in  the 
cause.'  .  .  .  The  whole  case,  even  when 
its  decision  turns  upon  matter  of  law  only, 
cannot  be  sent  up  by  certificate  of  division." 
In  that  case  the  general  creditors  of  one  of 
the  parties  sought  to  set  aside,  as  fraudu- 
lent, a  warrant  of  attorney  to  confess  judg- 
ment. The  court  further  said:  "The  state- 
ment (embodied  in  the  certificate  and  oc- 
cupying three  closely  printed  pages  in  the 
record)  of  what  the  judges  below  call  *the 
facts  found'  is  in  truth  a  narrative  in  detail 
of  various  circumstances  as  to  the  debtor*! 
pecuniary  condition,  his  dealings  with  the 
parties  to  this  suit  and  with  other  persons, 
and  the  extent  of  the  preferred  creditors' 
knowledge  of  his  condition  and  dealings.  It 
is  not  a  statement  of  ultimate  facts,  leaving 
nothing  but  a  conclusion  of  law  to  be 
drawn;  but  it  is  a  statement  of  particular 
facts,  in  the  nature  of  matters  of  evidence, 
upon  which  no  decision  can  be  made  without 
inferring  a  fact  which  is  not  found.  The 
main  issue  in  the  case,  upon  which  its  de- 
cision must  turn,  and  which  the  certificate 
attempts  in  various  forms  to  refer  to  the 
determination  of  this  court,  is  whether  the 
sale  of  goods  was  fraudulent  as  against  the 
plaintiffs.  That  is  not  a  pure  question  of 
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law,  but  a  question  either  of  hd  or  rf 
mixed  law  and  fact.  .  .  .  Not  am  rf 
the  questions  certified  presents  a  diiU 
point  of  law;  and  each  of  them,  dtheriia- 
press  terms  or  by  neoeasaiy  impliettioi,  h- 
volves  in  its  decision  a  consideratlaa  *oCi]l[4 
the  circumstances  of  the  case.  .  .  . 
They  are  mixed  propositions  of  liw  ol 
fact,  in  regard  to  which  the  court  eusil 
know  precisely  where  the  division  of  opiM 
arose  on  a  question  of  law  alone;'  ssAlt 
is  very  clear  that  the  whole  case  hu  tai 
sent  here  for  us  to  decide,  with  the  aid  of  i 
few  suggestions  from  the  circuit  jsdgv  rf 
the  difficulties  they  have  found  in  doisg  m' 
Waterville  v.  Van  Slyke,  116  U.  S.«N,:«I. 
29  L.  ed.  772,  774,  6  Sup.  Ct  Bcpi  fft" 
See  also  Fire  Ins.  Asso.  v.  Wiekhsm,  Ul 
U.  S.  426,  434,  32  L.  ed.  503,  506,  9  Sop.  ft 
Rep.  113. 

In  United  SUtes  v.  Rider,  163  U.  &  Itt, 
41  L.  ed.  101,  16  Sup.  Ct  Rep.  »SI,  Iki 
Chief  Justice,  speaking  for  the  ooul  wi 
that  "it  has  always  been  held  that  the  wUi 
case  could  not  be  certified,*'  and  that  "^wakt 
the  Revised  Statutes,  as  to  civil  easa.  tki 
danger  of  the  wheels  of  justice  being  hVM 
by  difference  of  opinion  was  entirriy  obri- 
ated."  In  that  case  it  was  also  beU  tM 
certificates  of  questions  of  law  by  the  dmil 
courts  of  appeals  under  the  judiciary  td 
of  March  3d,  1891,  are  govenicd  by  tki 
same  general  rules  as  were  former^  H^ 
to  certificates  of  division  of  opiaiou  ii  Ai 
circuit  court,^iting  Columbus  Watck  (^ 
V.  Robbins,  148  U.  S.  266,  37  L  d  M  U 
Sup.  Ct  Rep.  594;  Maynard  t.  HssM,  W 
U.  8.  324,  38  L.  ed.  170,  14  Sup.  a  Bi^ 
363. 

In  United  SUtes  y.  Union  P.  BL  Oa  W 
U.  S.  606,  512,  41  L.  ed.  659,  661,  II  8i*^ 
Ct  Rep.  167  (which  was  the  case  d  or 
tified  questions  from  a  circuit  ooart  of  i^ 
peals),  the  rule  as  announced  in  the  Rti* 
Case  waa  affirmed.  To  the  same  cflM  IM 
Graver  ▼.  Faurot  162  U.  S.  435, 436,111.01 
1030,  1031,  16  Sup.  Ct  Rep.  791;  CM** 
Evans,  167  U.  S.  60,  64,  4S  L.  ed.  n.  ^i 
17  Sup.  Ct  Rep.  733;  Meltaiy  v.  iM 
168  U.  8.  667,  658,  42  L.  sd.  616,  UL  > 
Sup.  Ct  Rep.  242. 

The  present  certifloAlo  brivfi  Ii  ■  > 
question  of  mixed  law  and  fact  ni  ^ 
stantially,  all  the  cireumstaMSS  esMi^ 
with  the  issue  to  be  detenuiaed.  It  iMii' 
present  a  distinct  point  of  law,  ckv^  ^ 
ed,  which  can  be  dodded  wttkBUt  ptf*l  ^ 
upon  the  weight  or  effect  of  aU  te 
out  of  which  the  question 
tion  certified  is  rati  a 
mentative  narrative  oi  the  facli  apsi^iA 
in  the  opinion  of  the  adffsi  of  tkt  4^ 
court  of  appeals,  dapsoida  Iks  ^aMV  * 


Pattthson  V,  Colorado  ex  aei^  Attt,  Gor. 
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st43iek  contract  in  suit-  Tbua,  pr&c* 
tli6  wbale  ca3«  is  brought  here  by 
ifled  queation,  and  we  are,  m  effect, 
I  iiidie»td  wh&t;  ttmdcr  all  *the  facta 
fthould  be  the  final  judgment.  It 
uuly,  M  if  the  court  had  been  asked, 
ft  upon  a  atatement  of  all  the  facte, 
mine  what,  ut>on  tho^e  facts,  la  the 
he  case,    VVe  thus  state  the  matter, 

it  la  apparent  that  the  case  tuma 
er  upon  the  question  propounded  ai 
atiditj,  in  view  of  all  the  facta  stat- 
be  contract  under  which  the  plain- 
;Ue  were  transported.  Tbia  court  ia 
juriadiction  to  answer  the  question 

in  ita  present  imperfect  form  and 
ificate   must   be  diamiaaed,     Sadler 
ST,  7  How,  640,  12  h.  ed.  855. 
to  ordered, 

uatiee  Brewer  diiiente^-^ 


AS  M-  PATTERSON,  Plff,  in  Eft., 

^; 
3  OF  THE  STATE  OF  TOLORABO 
lEL.    ATTORNEY    GEKERAL    OF 
STATE  OF  COLOILUX). 

a  S,  a  Beporter't  ed.  454r-4fl6.) 

s  ttate  court — Federal  qiteetion — lo- 

^  objecllona  that  the  information 

•ntpt  waa  not  supported  hj  an  atH- 

(itil  after  it  was  filed,  and  that  the 

:f erred  to   in   the  published  articles 

ned  of  as  constituting  the  eon  tempt 

t  then  pending,  present  questions  of 

w,  which  will  not  sustain  a  writ  of 

om  the  Federal  Supreme  Court  to  a 

mrt, 

1  atate  court — Federal  question. 

L  decision  of  a  state  court  upon  a 


—On  the  general  subject  of  writa  of 
jm  the  United  Stales  Supreme  Court 
e    courts— see    notea    to    Martin    v. 

4  L,  ed,  U.  S.  97;  Hamblin  v.  West- 
d  Co,  37  L.  ed.  U.  S.  267;  Re  Euch- 
9  L.  ed.   U.   S.   SM\    and   Kipley    v. 

42  L.  ed.  IL  S.  ft98. 
lat  adjudications  of  at  ate  courts  can 
gbt  up  for  review  lo  the  Supreme 
f  the  United  Slates  by  writ  of  error 
J  courta — «ee  riole  to  Apc?t  Transp. 
Garbade,  62  L.R.A.  513. 
ow  and  when  {jueBtiona  must  be 
nd  decided  in  a  state  court  in  order 
e  a  cttse  for  a  wj  it  of  error  from 
>reioe  Court  of  the  United  State.^ — 
5  to  Mutual  L.  Ins,  Co,  v,  McGrew, 
A.    33. 

the  necfsaity  of  color  of  merit   in 

question   to   sustain    writ   of   error 
s  court — aee  note  to  O  Hie  Id   v.  New 
r.  H.  A  fl.  R.  Co.  ante,  231. 
.  8. 


question  of  law  cannot  be  reviewed  in  th« 
Federal  Supreme  Court  as  presenting  m 
question  of  the  violation  of  the  1 4th 
Amendment  to  the  Federii!  Constltutian  be- 
cause  Bucb  deeiaion  ia  aa^crted  to  be  wrongs, 
and  contrary  to  previous  decisions  of  tlie 
same  court. 

Error  to  atate  court^ — Federal  qtieatioa 

3.  The  objection  that  certain  published 
articles  did  not  constitute  a  contempt  of 
court  does  not  present  a  c|uestion  which 
will  aufltain  a  writ  of  error  from  the  Fed- 
eral Supreme  Court  to  a  state  court;  at 
leastt  where  there  is  no  showing  that  inno^ 
cent  conduct  has  been  laid  hold  of  aa  an 
arbitrarj  pretense  for  an  arbitrary  punish* 
ment. 

Error  to  at  Ate  court — frivolousne&a  of  Fed- 
eral question, 

4*  The  claim  of  a  right  under  the  Fed- 
eral Constitution  to  prove  the  truth  of  oer* 
tain  published  articles  held  to  constitute  a 
contempt  of  court  ia  too  clear!  j?  no  founded 
to  serve  as  the  baeia  of  a  writ  of  error  from 
the  Federal  Supreme  Court  to  a  state  courts 

[No.  223,] 

Argued  Manch  5,  6,  1S07.    Decided  April  1&, 
1&07. 

T  N  EHHOR  to  the  Supreme  Oourt  of  tb* 

J-  State  of  Colorado  to  review  a  judgment 
upon  an  information  for  contempt.  Dit' 
missed  for  want  of  jurisdiction. 

See  same  case  below  (Colo.l  84  Pao.  91% 

The  facta  are  stated  in  the  opinion. 

Mr,  Thomas  U,  Patterson  in  propria 
per$ona  argued  the  cause  and  Sled  a  brief 
for  plaintiff  in  error. 

Messrs.  Henry  M,  Teller,  Charlea  S. 
Thomaa,  Sterling  B*  Toney,  James  H.  Blood, 
Harvey  Riddall,  8.  W.  Belford,  John  A. 
Huah,  and  Richardson  &  Hawldna  also  filed 
a  brief  for  plaintiff  in  error, 

Mr.  Horace  6.  Phelps  ar^ed  the  cause, 
andf  with  Messrs.  I.  B.  Melville,  William  H. 
Dickson^  and  Samuel  Plus  ton  Thompson,  Jr., 
filed  a  brief  for  defendant  in  error. 

Jlr.  h  B,  Melville  also  argijcd  the  cause, 
and,  with  Mr.  N.  C.  MiUer,  filed  a  brief  tot 
defendant  in  error. 

Mr.  Justice  Holmea  delivered  the  opinion 
uf  the  court; 

This  is  a  writ  of  error  to  review  a  judg- 
mL»nt  upon  an  information  for  contempt. 
84  Pac.  912.  The  contempt  alleged  waa  the 
publication  of  certain  articles  and  a  cartoon, 
tt'hich,  it  waa  •charged,  reflected  upon  the [459] 
iiiotivca  and  conduct  of  the  supreme  court  of 
Colorado  In  cjisea  still  ponding,  and  were  in- 
tended to  embarraiis  the  oourt  in  the  im- 
jiirtial  administration  of  jnatice.  Thera 
was  a  motion  to  qua^^h  on  grounds  of  lo*»l 
law    and    the   state   Constitution   and   also 
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of  the  14th  Amendment  to  the  Constitution 
of  the  United  States.  This  was  overruled 
and  thereupon  an  answer  was  filed,  admit- 
ting the  publication,  denying  the  contempt, 
also  denying  that  the  cases  referred  to  were 
still  pending,  except  that  the  time  for  mo- 
tions for  rehearing  had  not  elapsed,  and 
averring  tliat  the  motions  for  rehearing  sub- 
sequently were  overruled,  except  that  in 
certain  cases  the  orders  were  amended  so 
that  the  Democratic  officeholders  concerned 
could  be  sooner  turned  out  of  their  offices. 
The  answer  went  on  to  narrate  the  transac- 
tions commented  on,  at  length,  intimating 
that  the  conduct  of  the  court  was  unconsti- 
tutional and  usurping,  and  alleging  that  it 
was  in  aid  of  a  scheme,  fully  explained,  to 
seat  various  Republican  candidates,  includ- 
ing the  governor  of  the  state,  in  place  of 
Democrats  who  had  been  elected,  and  that 
two  of  the  judges  of  the  court  got  their  seats 
as  a  part  of  the  scheme.  Finally  the  answer 
alleged  that  the  respondent  published  the 
articles  in  pursuance  of  what  he  regarded  as 
a  public  duty,  repeated  the  previous  objec- 
tions to  the  information,  averred  the  truth 
of  the  articles,  and  set  up  and  claimed  the 
right  to  prove  the  truth  under  the  Constitu- 
tion of  the  United  States.  Upon  this  an- 
swer the  court,  on  motion,  ordered  judgment 
fining  the  plaintiff  in  error  for  contempt. 

The  foregoing  proceedings  are  set  forth 
in  a  bill  of  exceptions,  and  several  errors  are 
alleged.  The  difficulties  with  those  most 
pressed  is  that  they  raise  questions  of  local 
law,  which  are  not  open  to  re-examination 
here.  The  requirement  in  the  14th  Amend- 
ment of  due  process  of  law  does  not  take  up 
the  special  provisions  of  the  state  Constitu- 
tion and  laws  into  the  14th  Amendment  for 
the  purposes  of  the  case,  and  in  that  way 
subject  a  state  decision  that  they  have  been 
complied  with  to  revision  by  this  court. 
[460]  French  v.  •Taylor,  190  U.  S.  274,  278,  50  Ji. 
ed.  189,  192,  26  Sup.  Ct.  Rep.  76;  Rawlins 
V.  Georgia,  201  V.  S.  038.  030,  50  L.  ed.  899, 
900,  20  Sup.  Ct.  Rep.  560:  Burt  v.  Smith, 
203  U.  S.  120,  135,  ante,  121,  27  Sup.  Ct.  Rep. 
37.  For  this  reason,  if  for  no  other,  the  ob- 
jection that  the  information  was  not  sup- 
ported by  an  affidavit  until  after  it  was  filed 
cannot  be  considered.  See,  further,  Ex  parte 
Wall,  107  r.  S.  205,  27  L.  ed.  652,  2  Sup. 
Ct.  Rep.  500.  The  same  is  true  of  the  con- 
tention that  the  suits  referred  to  in  the 
article  complained  of  were  not  pending. 
Whether  a  case  shall  be  regarded  as  pend- 
ing while  it  is  possible  that  a  petition  for 
rehearing  may  be  filed,  or,  if  in  an  appellate 
court,  until  the  remittitur  is  issued,  are 
questions  which  the  local  law  can  settle  as 
it  pleases  without  interference  from  the 
Constitution  of  the  United  States.  It  is  ad- 
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mitted  that  this  may  be  tme  ia  hhm  othr 
sense,  but  it  is  not  tme,  it  is  Mid,  for  ik 
purpose  of  fixing  the  limita  of  poiriUe  e» 
tempts.  But  here  again  the  plaintiff  ii  er- 
ror confounds  the  argument  ai  to  tbe  eos- 
mon  law,  or  as  to  what  it  might  be  wiie  ul 
humane  to  hold,  with  that  ooneeniiig  tki 
state's  constitutional  power.  If  s  iM 
should  see  fit  to  provide  in  its  CumUUHim 
that  conduct  otherwise  amonnting  to  s  ■» 
tempt  should  be  punishable  aa  mdi  if  ocor 
ring  at  any  time  while  the  eonrt  aifedad  » 
tained  authority  to  modify  its  judgnnLtki 
14th  Amendment  would  not  forbid.  Ih 
only  question  for  this  court  is  the  povtr  rf 
the  state.  Virginia  v.  Hives  (Ex  puteVb- 
ginia)  100  U.  S.  313,  318,  25  L.  «i  W, 
669;  Missouri  v.  Dockerv,  191  U.  S.  \U, 
171,  48  L.  ed.  133,  134,  24  Sup.  Ct  BcfkSl 

It  is  ai^ed  that  the  deeisions  eritidai 
and  in  some  degree  that  in  the  pnsrat  cw, 
were  contrary  to  well-settled  prerioDS  li- 
judications  of  the  same  ooart,  and  tUi  al- 
legation is  regarded  aa  giving  some  Mrt  d 
constitutional  right  to  the  plaintiff  is  mm. 
But  while  it  is  tme  that  the  United  8IM 
courts  do  not  always  hold  themselns  ktmi 
by  state  decisions  in  eases  arising  kfat 
them,  that  principle  has  but  a  liHiteli^ 
plication  to  cases  brought  from  tti  lUli 
courts  here  on  writs  of  error.  BiHfl  ■ 
exceptional  eases  the  grounds  on  vUdi  At 
circuit  courts  are  held  authorised  ts  Mw 
an  earlier  state  decision  rather  thai  a  hlv 
one,  or  to  apply  the  rules  of  eamuegdillg 
as  understood  by  this  oourt  rather  tlH 
those  *laid  down  by  the  loeal  tribsMkiRi 
not  grounds  of  eonstitntioBal  right,  M  «i- 
siderations  of  justice  or  expedisscy.  Hm 
is  no  constitutional  right  to  have  sH  |» 
eral  propositions  of  law  onee  adhipM  i^ 
main  unchanged.  Even  if  it  be  traa  sittl 
plaintiff  in  error  says,  that  the  iiVi*> 
court  of  Colorado  departed  frm  sariifrMi 
well-established  preoedcnts  to  aeet  thi  ^ 
gencies  of  this  ease,  whatever  wdft^  k 
thought  of  the  justios  or  wisdea  sf  lakl 
step,  the  Consdtntion  of  the  Csilrf  8Mi 
is  not  infringed.  It  is  wnniesiBSiy  H  If 
down  an  absolute  mk  beyond  the  yvM* 
ity  of  exception.  BxeeptloDS  have  km  Mi 
to  exist.  But,  in  generalf  the  decUa^* 
court  upon  a  qnestioB  of  ]aw» 
and  however  contrary  to  pnvioi 
is  not  an  infraetioB  of  tiM  14lh 
merely  because  it  is 
lier  decisions  an  reversed. 

It  is  argosd  that  the  aitMsstfiMli^ 
stitute  a  contempt.  la  visv  €f  the  m0^. 
which  sets  out  more  niaiBty  aad  li  lll'^ 
Uil  what  the  artideB  mlimils  Mil  «■£ 
and  in  view  of  the  p  itioB  of  1^1^^^ 
in  error  that  he  was  psfiocmiag  a  f"' 
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tiut^,  the  argnmeDt  for  a  favorable  inter- 
jiretatioD  of  %h^  printed  words  loses  some  o£ 
its  force,  Howeyer,  it  ie  enough  for  u^  to 
ftsj  that  tliej  are  far  from  showing  that  in^ 
Bocent  conduct  has  been  laid  hold  of  as  an 
arbitrary  pretense  for  an  arbitrary  punish- 
p^nt*  Supposing  that  sueh  a  case  would 
give  the  plaintiff  in  error  a  standing  here, 
pajtlung  stort  of  that  ia  for  the  state  court 
|o  decide.  What  const itutca  contempt^  as 
Well  as  the  time  during  which  it  may  be 
icmamitted,  is  a  matter  of  local  law. 

Ilie  defense  npon  which  the  plaintilf  in  er< 
ror  moat  relies  ia  raised  by  the  allegation 
that  the  articles  complained  of  are  true^ 
and  the  elatm  of  the  right  to  pro^  the 
truth.  He  claimed  this  right  under  the  Con- 
Btitirtlcms  both  of  the  state  and  of  the  Unit- 
ed States,  but  the  latter  ground  alone  comes 
into  consideration  here,  for  reasons  alrt?ady 
vl&ted.  Ke  Kemmkr,  136  U.  S,  436,  34  U 
ed.  510,  10  Sup.  Ct.  Eep.  930.  We  do  not 
|)ause  to  consider  whether  the  claim  was  aiiffi- 
eient  in  point  of  form,  although  it  is  easier 
i|o  refer  to  "the  Confltitution  generally  for  the 
■upposed  right  than  to  point  to  the  clause 
Iran  which  it  springs.  We  leave  undecided 
]the  queHtion  whether  there  ia  to  be  found  in 
tthe  I4tb  Amendment  a  prohibition  similar 
Id  that  te  the  I  at.  But  even  if  we  were  to 
Basume  that  freedom  of  apeech  and  freedom  of 
the  press  were  protected  from  abridgmenta 
mi  the  part  not  only  of  the  United  States 
|»ut  also  of  the  states,  still  we  should  be 
far  from  the  conclusion  that  the  plaint! if  in 
error  would  have  us  reach.  In  the  first 
place,  the  main  purpose  of  such  eonstitu- 
^onal  provisions  ii  **to  prevent  all  such  pre- 
maus  restraints  upon  publications  a^  had 
been  practised  by  other  governments."  and 
they  do  not  prevent  the  f^nbsequent  punish- 
ment of  such  as  may  be  deemed  contrary  to 
the  public  welfare*  Com.  v,  B  Ian  ding,  3 
Pick.  304,  313,  314,  15  Am,  Dec,  214}  Res- 
publica  V,  Oswald,  1  Dall.  319,  325,  1  L.  ed. 
155,  158,  3  Am.  Dec.  246.  The  preliminary 
freedom  extends  aa  well  to  the  false  as  to 
the  true:  the  aubsequent:  punishment  may 
extend  as  well  to  the  true  as  to  the  false. 
This  was  the  law  of  criminal  libel  apart 
from  statute  in  most  cases,  if  not  in  all. 
Com.  v»  B  tan  ding,  ubi  supra;  4  BL  Com.  ISO. 

In  the  next  place^  the  rule  applied  to 
eriminal  libels  applies  yet  more  clearly  to 
contempts.  A  publtc^tion  likely  to  reach  the 
eyes  of  a  jury,  declaring  a  witness  in  a  pend- 
ing cause  a  perjurer*  would  be  none  the  less 
a  contempt  that  it  was  true.  It  would  t-end 
to  obstruct  the  adminij^tration  of  justice^ 
because  even  a  correct  conclusion  is  not  to 
be  reached  or  helped  in  that  way.  if  our 
■jstem  of  trials  is  to  be  maintained.  The 
theory  of  our  system  is  that  the  conclusioni 
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to  be  reached  in  a  case  will  be  induced  onlj 
by  evidence  and  argument  in  open  court,  and 
not  by  any  outside  influence,  whether  of  pri- 
vate talk  or  public  print. 

What  IS  true  with  reference  to  a  jury  is 
true  also  with  reference  to  a  court,  Cas^ 
like  the  present  are  more  likely  to  ariscj  nt» 
doubt,  when  there  is  a  jury,  and  the  pub- 
lication may  affect  their  judgment,  Judgei 
generally  perhaps  are  less  apprehensive 
that  publications  impugning  their  own 
^reasoning  or  motivea  will  interfere  with[' 
their  administration  of  the  law.  But  if 
a  court  regards^  as  it  may^  a  publication 
concerning  a  matter  of  law  pending  before 
it,  as  tending  toward  stich  an  interference, 
It  may  punish  it  as  in  the  instance  put. 
When  a  isise  is  finished  courts  are  subject 
to  the  same  criticism  aa  other  people;  but 
the  propriety  and  necessity  of  preventing 
interference  with  the  course  of  justice 
by  premature  atatement,  argument,  or 
intimidation  hardly  can  be  denied.  Ex 
parte  Terry,  128  U.  S.  289,  32  L.  ed.  405, 
0  Sup,  Ct.  Rep.  77;  Telegram  Newspaper 
Co.  V.  Com.  172  Mass.  294,  44  L.R.A.  159, 
70  Am.  St  Hep.  280,  52  N.  E.  445  j  State 
V,  Hart,  24  W.  Va.  4ie,  4&  Am.  Rep.  267; 
Myers  v.  State,  46  Ohio  St.  473,  491,  11 
Am.  St  Rep.  638,  22  N.  E.  43;  Hunt  », 
Clarke,  58  h.  J.  Q.  B.  N.  S.  490,  492;  King 
V.  Parke  [1903]  2  IL  B.  432.  It  ia  object, 
ed  that  the  judges  were  sitting  in  their  own 
case.  But  the  grounds  upon  which  con- 
tempts are  punished  are  impersonal.  Unit- 
ed States  V.  Shipp,  203  U.  S.  663,  674.  ante, 
319,  324,  27  Sup.  Ot,  Rep.  165.  Ho  doubt 
nntnrally  would  be  slower  to  punish  when 
the  contempt  carried  with  it  a  peraonal  dii- 
honoring  charge,  but  a  man  cannot  expect 
to  secure  immunity  from  punishment  by  the 
proper  tribunal,  by  adding  to  illegal  conduct 
a  personal  attacks  It  only  remains  to  add 
that  the  plaintiff  in  error  had  hja  day  in 
court  and  opportunity  to  be  heard.  Wc  have 
acrutinized  the  case^  but  cannot  say  that  it 
shows  an  infraction  of  rights  under  the  Con- 
atitntion  of  the  United  States,  or  disclosen 
more  than  the  formal  appeal  to  that  instru- 
ment in  the  answer  to  found  the  juriadictioQ 
of  this  court. 

Writ  of  error  dismissed. 

Mr.  Justice    Hailan,  dissenting: 
I   cannot  agree  that  this  writ  of  error 
should  be  dismissed. 

By  the  1st  Amendment  of  the  Congtitutioa 
of  the  United  StateSj  it  is  provided  that 
"Congress  shall  make  no  law  respecting  an 
establishment  of  religion j  or  abridging  the 
freedom  of  speech,  or  of  the  press ^  or  of  the 
right  of  the  people  peaceably  to  assemblt 
and  to  petition  the  government  for  redress." 
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In  the  Civil  Rights  Cases,  109  U.  S.  1,  20, 
27  L.  ed.  835,  843,  3  Sup.  Ct.  Rep.  18,  it  was 
|M4] adjudged  that  *the  13th  Amendment,  al- 
though in  form  prohibitory,  had  a  reflex 
character,  in  that  it  established  and  decreed 
universal  civil  and  political  freedom 
throughout  the  United  States.  In  United 
States  y.  Cruikshank,  92  U.  S.  542,  552,  23 
L.  ed.  588,  591,  we  held  that  the  right  of 
the  people  peaceably  to  assemble  and  to  peti- 
tion the  government  for  a  redress  of  griev- 
ances— one  of  the  rights  recognized  in  and 
protected  by  the  1st  Amendment  against  hos- 
tile legislation  by  Congress — was  an  attri- 
bute of  "national  citizenship."  So  the  Ist 
Amendment,  although  in  form  prohibitory, 
is  to  be  regarded  as  having  a  reflex  charac- 
ter, and  as  affirmatively  recognizing  freedom 
of  speech  and  freedom  of  the  press  as 
rights  belonging  to  citizens  of  the  United 
States;  that  is,  those  rights  are  to  be 
deemed  attributes  of  national  citizenship 
or  citizenship  of  the  United  States.  No  one, 
I  take  it,  will  hesitate  to  say  that  a  judg- 
ment of  a  Federal  court,  prior  to  the  adop- 
tion of  the  14th  Amendment,  impairing  or 
abridging  freedom  of  speech  or  of  the  press, 
would  have  been  in  violation  of  the  rights 
of  "citizens  of  the  United  States"  as  guaran- 
'  teed  by  the  1st  Amendment;  this,  for  the 
reason  that  the  rights  of  free  speech  and  a 
free  press  were,  as  already  said,  attributes 
of  national  citizenship  before  the  14th 
Amendment  was  made  a  part  of  the  Consti- 
tution. 

Now,  the  14th  Amendment  declares,  in  ex- 
press words,  that  ''no  state  shall  make  or  en- 
force any  law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of  the  Unit- 
ed States."  As  the  Ist  Amendment  guaran- 
teed the  rights  of  free  speech  and  of  a  free 
press  against  hostile  action  by  the  United 
States,  it  would  seem  clear  that,  when  the 
14th  Amendment  firohibited  the  states  from 
impairing  or  abridging  the  privileges  of  cit- 
'izens  of  the  United  States,  it  necessarily 
prohibited  the  states  from  impairing  or 
abridging  the  constitutional  rights  of  such 
citizens  to  free  speech  and  a  free  press.  But 
the  court  announces  that  it  leaves  undecided 
the  specific  question  whether  there  is  to  be 
found  in  the  14th  Amendment  a  prohibition 
kM5]as  to  the  rights  of  free  'speech  and  a  free 
*  press  similar  to  that  in  the  Ist.    It  yet  pro- 

ceeds to  say  that  the  main  purpose  of  such 
constitutional  provisions  was  to  prevent  all 
such  '* previous  restrainta'*  upon  publications 
as  had  been  pr»iotised  by  other  governments, 
but  not  to  provent  the  subsequent  punish- 
ment of  such  as  may  be  deemed  contrarj'  to 
the  public  wi'lfiire.  I  cannot  assent  to  that 
view,  if  it  l>i'  mrant  thut  the  legislature  may 
impair  or  abridge  the  rights  of  a  free  press 
882 


and  of  free  speech  whenever  ft  tUnb  Oat 
the  public  welfare  reqiiires  fhat  to  be  dme. 
The  public  welfare  cannot  override  eonti- 
tutional  privileges,  and  if  the  rights  of  free 
speech  and  of  a  free  press  are,  in  their  » 
sence,  attributes  of  national  citiaeiiiUp,  ai 
I  think  they  are,  then  neither  Coogzca  m 
any  state,  since  the  adoption  of  thi  14tk 
Amendment,  can,  by  legislatiTe  flnsdnali 
or  by  judicial  Action,  impair  or  ibri^i 
them.  In  my  judgment  the  aetion  of  thi 
court  below  was  in  violatioB  of  thi  ifgUi 
of  free  speech  and  a  free  prcas  as  gnanitei 
by  the  Constitution. 

I  go  further  and  hold  that  the  prifil^ 
of  free  speech  and  of  a  free  press,  belo^pig 
to  every  citizen  of  the  United  States,  eoi- 
stitute  essential  parts  of  every  maa'i  tts- 
ty,  and  are  protected  against  violstion  by 
that  clause  of  the  14th  Amendment  forttd- 
ding  a  state  to  deprive  any  person  of  Ui 
liberty  without  due  process  of  law.  It  k,  I 
think,  impossible  to  conceive  of  Hbertj.  u 
secured  by  the  Constitution  against  hoitik 
action,  whethisr  by  the  nation  or  fay  tki 
states,  which  does  not  embrace  the  right  ti 
enjoy  free  speech  and  the  right  to  haft  i 
free  press. 

BIr.  Justice  Brewer,  dissenting : 
While  not  concurring   in  the  viewt  a* 
pressed  by  Mr.  Justice  Harlan,  I  aho  fit- 
sent  from  the  opinion  and  judgment  of  thi 
court.    The  plaintiff  in  error  made  a  diitiKt 
claim  that  he  was  denied  that  which  hi 
asserted  to  be  a  right  guaranteed  by  the  M- 
eral  Constitution.    His  claim  cannot  be  it* 
garded  as  a  frivolous  one,  nor  can  the  pit- 
ceedings  for  contempt  be  *entiiely  Hmm-V^ 
ciated  from  the  general  proeeedings  of  thi 
case  in  which  the  eontcmpt  is  ehaifid*    i 
have  been  eommittcd.     I  think,  thntin    1 
that  this  court  has  Jurisdiction  and  MfV 
to  inquire  and  determine  the  allied  rifMi 
of  the  plaintiff  in  error.    As,  howefir.thi 
court  decides  that  it  does  not  have  jaM^ 
tion,  and  has  dismissed  the  writ  of  ai«i 
it  would  not  be  fit  for  ma  to  vpnm  ^ 
opinion  on  the  merits  of  the  omc. 


WINTHROP  A8T0R  CHANLBR. 
T.  Sherman,  as  Oommittce  for  Joha 
strong  Chanler,  et  al^  PIffa.  in  Bff.* 
▼. 
OTTO  KELBET,  OomVtroller  of  the 
of  New  York. 


(See  8.  CL  Reporter's  ed. 


Constitutional  law— dm 
state  inheritance  tax. 
I. 


Property  is  not  taken  withsil  !■ 


CuAXLEB  V.  KsLarr.  ^ 


496 -108 


»l  IaWs  In  ^loIatioTi  of  U,  S.  Const. 
lendp,  by  inipoBing'  a  transfer  tax, 
le  Authority  of  the  am«iidment  of 
ml  transfer- tax  law  by  N.  Y.  Laws 
tp.  2S4,  upon  the  exercise  by  will 
■Qwer  of  appointment  conferred  by 
executed  prior  to  the  passage  of 
ttite. 

tiaiul  Iaw — imp&iTing  contract  ob- 
ns — state  itLheritance  tax. 
he  reduction  of  the  eaiatfl  resulting 
Impoaitioti  of  a  transff?r  tax,  under 
hofity  of  the  amendment  of  the 
transfer- tax  law  by  K.  Y.  T-awa 
ip,  284,  upon  the  exercise  by  will 
wer  of  appointment  e4>tiferrc4  by  a 
(Guted  prior  to  the  paflsage  of  the 
does  not  render  iucb  statute  re- 
to  U.  8,  Conit,  art.  1,  §  10,  aa  tm- 
K^utrftct  ohligationj. 


[No.  240.] 


iiarah  14,  1907. 
1907. 


Decided  April  15, 


lOR  to  the  Surrogates*  Court  of  the 
it  J  of  New  York  In  the  State  of 
rk  to  review  a  judgment  entered 
;  fcq  the  remittitur  from  the  Court 
Ja  of  that  State,  which  bad  affirmed 
■  of  the  Appellate  Division  of  the 
Court  in  and  for  the  First  Judicial 
ent,  which  had  in  tum  alfirmed 
r  of  the  Surrogates'  Court  aaseas- 
uufer  tax  upon  the  exerciae  by  will 
er  of  appointment-  Affirmed. 
me  ca«e  helow,  183  N.  Y,  543,  7fl 
}Q3. 

Tient  by  Mr.  Justice  Day: 
a  a  writ  of  error  to  the  surrogatea' 
the  county  of  Kew  York*  atate  of 
rk,  but  ita  real  purpose  is  to  *  review 
m  of  the  court  of  appeals  of  the 
staining  an  order  of  the  surrogatea' 
"hich  imposed  a  transfer  tax  upon 
estatea  arising  under  appointment 
1  Afltor  Delano,  deceased.  170  N.  Y, 
L.R,A,  279,  08  N.  E.  B7L 
Astor  Delano  was  the  daughter  of 
B.  Astor.  Upon  the  ocraaion  of  bar 
?,  in  1844,  to  Frank  H,  Dplano,  Mr. 
cecuted  a  deed   in  the   nature  of  a 


marriage  settlement,  eofii^ng  certain  real 
and  personal  property  to  tnisteea  in  trust 
to  pay  the  income  to  said  Laura  Delano  for 
life,  with  remainder  to  her  issue  in  fee^  or» 
in  default  of  issue,  to  her  heirs  in  fee;  and 
giving  her  power^  in  her  discretion,  to  ap- 
point the  remainder  "amongst  her  said  issue 
or  heirs,  in  such  manner  and  proportionji  as 
she  may  appoint  by  inatrtiment  in  its  nature 
teatamentary,  to  be  acknowledged  by  her  aa 
a  deed,  and  in  the  preseuce  of  two  witneaa^a^ 
or  published  by  her  as  a  will." 

la  the  years  1848,  1849.  and  1865  William 
B.  Astor  made  other  deeds,  by  way  of  addl* 
tion  to  the  original  marriage  settlements 
substantially  itmilar  in  their  terms.  That 
of  IS 48  conveyed  certjiin  real  estate  to  Mm 
Delano  for  life,  with  power  of  appointment 
as  to  said  premises,  or  any  part  thereof,  "to 
and  among  her  said  issue,  brothers,  sister 
Alida,  or  their  issue.  In  such  manner  and 
proportions  as  she  may  appoint  by  instru- 
ment  in  its  nature  testamentary,  to  he  ac- 
knowledged by  her  as  a  deed  in  the  presence 
of  two  witnesses,  or  acknowledged  by  her  as 
a  will,"  The  deed  of  1849  conveyed  to  trus- 
tees certificates  for  |50,000  of  the  public 
debt  of  Ohio;  "to  hold  the  same  in  trust  for 
the  benefit  of  I^iura  Astor  Delano  during 
her  life,  and  at  her  death  to  transfer  and 
convey  the  capital  of  the  said  stock  to  her 
issue ;  but,  in  ease  she  left  no  issue,  then  to 
her  surviving  brothers  and  sister  Alida  and 
to  the  issue  of  any  of  them  who  died  leaving 
issue;  and  said  instrument  oontained  m 
power  of  appointment  to  Laura  Astor  De* 
lano  as  follows :  'Provided^  however,  that  it 
shall  he  lawful  for  the  said  Laura,  by  any  in« 
strum e>nt  executed  duly  as  a  will  of  personal 
estate,  to  dispose  of  the  said  capital  unto 
and  amongst  her  *issue,  brothers,  sister  and[4MJ 
their  issue^  In  such  shares  and  proportions 
as  she  may  think  f!t,  and  upon  such  limita* 
tiona,  by  way  of  trust  or  otherwise,  as,  in 
her  discretion,  may  be  lawfully  devised:'  " 
These  deeds  were  absolutely  irrevocable,  took 
eS'ect  upon  delivery,  and  were  not  made  in 
contemplation  of  the  death  of  the  grantor. 

Laura  A.  Delano  died  June  15,  lfl02,  in 
Geneva^  Switzerland,  leaving  no  descendants. 
By  her  last  will  and  testament,  duly  admit- 


— Aa  to  what  constitutes  due  proc- 
tw — see  notes  to  People  v.  O'Brien, 

255;  Kuntz  v.  Sumption,  2  L.R.A. 

Gannon,  5  L.R.A.  359;  Ulman  v. 
•e,  11  L.R.A.  224;  Oilman  v.  Tucker, 
L  304;  Pearson  v.  Yewdall,  24  L. 
!.  436;  and  Wilson  v.  North  Caro- 
L.  ed.  U.  S.  865. 

what  laws  are  void  as  impairing 
•n  of  contracts — see  notes  to  Frank- 
itv  Grammar  School  v.  Bailey,  10 
10*5;   Fletcher  v.  Peck,  3  L.  ed.  U. 


S.  162;  McCanna  &  F.  Co.  v.  Citizens'  Trust 
&  Surety  Co.  24  C.  C.  A.  20;  and  Montana 
Ore-Purchasinpf  Co.  v.  Boston  &  M.  Consol. 
Copper  &  S.  Min.  Co.  35  C.  C.  A.  12. 

As  to  taxes  on  succession  and  collateral 
inheritances — see  notes  to  Re  Howe,  2  L. 
R.A.  825;  Wallace  v.  Myers,  4  L.R.A.  171; 
Com.  v.  Ferguson,  10  L.R.A.  240;  Re  Ro- 
maine,  12  L.R.A.  401 ;  and  Magoun  v.  Il- 
linois Trust  &  Sav.  Bank,  42  L.  ed.  U.  S. 
1037. 
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ted  to  probate  in  the  county  of  New  York  on 
October  14^  1902,  she  exercised  the  power  of 
appointment  conferred  in  the  deeds  from  her 
father  in  favor  of  the  plaintiffs  in  error. 

One  of  the  plaintiffs  in  error,  Arthur  Aa- 
tor  Carey,  a  gprandson  of  William  B.  Aator, 
and  an  appointee  to  whom  Mrs.  Delano  had 
appointed  the  property  originally  cony^ed 
by  the  deeds  of  1848  and  1849,  took  an  ap- 
peal from  the  order  of  the  surrogates'  court 
refusing  to  dismiss  the  petition  to  the  ap- 
pellate  division  of  the  supreme  court,  where 
it  was  held  that  the  act  under  which  the  tax 
was  imposed,  as  applied  to  this  case,  was 
unconstitutional.  Re  Delano,  82  App.  Div. 
147,  81  N.  Y.  Supp.  762.  The  sUte  comp- 
troller appealed  to  the  court  of  appeals 
from  the  decision  of  the  appellate  division. 

That  court  sustained  the  right  to  impose 
the  transfer  tax  upon  the  interests  appoint- 
ed by  Mrs.  Delano  under  the  powers  created 
by  the  deeds  above  referred  to.  Subsequent 
decisions  were  made  pro  forma  and  a  final 
order  on  the  last  remittitur  of  the  court  of 
appeals  was  made  in  the  surrogates'  courts 
and  the  case  brought  here  by  all  the  plain- 
tiffs in  erxor. 

Mr.  Lncins  H.  Beers  argued  the  cause  and 
lied  a  brief  for  plaintiffs  in  error: 

Death  is  the  generating  source  from  which 
the  particular  taxing  power  takes  its  being. 

Knowlton  v.  Moore,  178  U.  S.  41,  56,  44 
L.  ed.  969,  976,  20  Sup.  a.  Kep.  747;  Cahen 
V.  Brewster,  203  U.  S.  643,  550,  ante,  310,  27 
Sup.  Ct.  Rep.  174;  Mager  v.  Grima,  8  How. 
490,  493,  12  L.  ed.  1168,  1170;  United  States 
V.  Perkhis,  163  U.  S.  625,  627,  41  L.  ed.  287, 
288,  16  Sup.  Ct.  Rep.  1073;  Magoun  v.  Illi- 
nois Trust  &  Sav.  Bank,  170  U.  S.  283,  42 
L.  ed.  1037.  18  Sup.  Ct.  Rep.  594;  Plummer 
V.  Coler,  178  U.  S.  116,  124,  44  L.  ed.  998, 
1004.  20  Sup.  a.  Rep.  829;  Re  Swift,  137 
N.  Y.  83,  18  L.R.A.  709,  32  N.  E.  1096;  Re 
Sherman,  163  N.  Y.  5,  46  N.  E.  1032;  Re 
Lansing,  182  N.  Y.  248,  74  N.  E.  882;  Minot 
V.  Winthrop,  162  Mass.  113,  26  LJLA.  250, 
38  N.  E.  612;  Re  Wilmerding,  117  Cal.  281. 
49  Pac.  181;  State  v.  Dalrymple,  70  Md.  294, 
3  L.R.A.  372,  17  Atl.  82:  State  ex  rel.  Fath 
V.  Henderson,  160  Mo.  190,  60  S.  W.  1093; 
State  V.  Alston,  04  Tenn.  674,  28  LJR.A.  178, 
30  S.  W.  750;  Kochersperger  v.  Drake,  167 
111.  122,  41  LJI.A.  446,  47  N.  E.  321 ;  Strode 
V.  Com.  62  Pa.  181. 

The  validity  of  a  succession  tax  depends 
not  on  the  general  taxing  power  of  the 
state,  but  on  the  existence  of  a  power  in 
the  state  to  regulate  the  particular  succes- 
sion  sought    to   be   "taxed." 

Unit«*il  Slates  v.  Perkins,  163  U.  S.  626. 
629.  41  L.  od.  287,  288.  16  Sup.  Ct.  Rop. 
1073:  State  v.  Alston,  94  Tenn.  681,  28 
L.R.A.  178,  30  S.  W.  760;  Knowlton  v. 
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Moore,  178  U.  a  41,  44  L.  ed.  069,  SI  te 
a.  Rep.  747. 

Tha  powen  imder  which  this  prapatr 
was  appointed  to  the  plaintiffs  in  error  im 
created  by  dead  liiler  OHHM^  and  that  fMt  dii- 
tingoishea  this  case  from  the  ease  of  Off 
V.  Oilman,  183  U.  8.  278,  46  L  ed.  111,9 
Sup.  Ct.  Bep.  213,  when  the  power  m 
created  by  wiD. 

Cahen  ▼.  Brewster,  SOS  U.  &  W  O, 
ante,  810,  27  Sup.  Ct.  Rep.  174;  4  Xflft, 
Com.  337;  2  Waahb.  Real  Ptap.  320;  b- 
mons  y.  Shaw,  171  Maaa.  410,  60  K.  E.  101 

The  amendment  of  1807  was  not  sa  cnr 
cise  of  the  state's  general  power  to  tai.W 
was  intended  to  impose  a  suceessioa  tu. 

Re  Pell,  171  N.  Y.  48,  57  LILA  5ia,» 
Am.  St.  Rep.  701,  63  N.  E.  780. 

There  has  been  no  auocesaion  to  tk  if- 
mainders  originally  transferred  bj  tk 
deeds  of  1844,  1848,  and  1840  whick  wodl 
permit  the  imposition  of  a  suecessioa  tai 

Re  Seaman,  147  N.  T.  60,  41  K.  E. «; 
Heath  v.  Withington,  6  Cosh.  407:  Be  L» 
sing,  182  N.  Y.  238,  74  N.  E.  80. 

The  instrument  by  which  Mra.  Debaos* 
erciscd  these  powers  of  appointment  craHi 
by  deed  was  not  a  "wfll"  in  so  far  « i 
exercised  those  powen. 

Strong  y.  Wilkin,  1  Buh.  Ch.  13;  HmA 
V.  Withington,  supra;  SewaU  v.  iniM 
132  Mass.   136. 

A  power  of  appointment  is  ezeroNd  (i« 
when  exercised  by  aa  instrument  ii  tki 
form  of  a  will)  under  a  oontraet  r^oi 
not  under  a  privilege  granted  by  tk  ittl» 

Parker  y.  Parker,  11  CuriL  Kl;  Bn^ 
Edwards,  16  Gray,  100. 

States  have  repeatedly  attempted  tetn* 
an  appointment  aa  a  succession  forthiy 
pose  of  collecting  a  sucoesaioa  tax,  M  Mb 
attempts  have  uniformly  failed  for  thrM* 
son  that  an  appointment  is  loC  kpVf^ 
succession,  because  the  appointed  ynpirtr 
does  not  belong  to  the  donee  of  the  yts»- 

Emmons  v.  8haw,  supra;  Oom.  v.  Mri^ 
12  Pa.  277;  Com.  y.  Williams.  IS  R  Vs 
Re  Stewart,  181  N.  Y.  881,  14  UU.  AW 
30  N.  B.  184;  Re  HariMck.  Ill  H.  T.flU 
55  N.  E.  850. 

The  difficulty  whidi  the  New  T«fc  h^ 
lature  here  aoug^t  to  overcoat  «i%  lUI 
Mrs.  Delano  did  not  own  the  piiyg  ■>!* 
she  appointed  aider  tke  pow.  nd,  m  it 
power  had  been  brought  iatQ  alM  If  i> 
delivery  of  a  deed,  and  Dot  ^  tti  Wl^ 
an  owner,  the  stata  had  ■»  JwlriMtal* 
impose  a  suceessioa  tax.  Aad  tUi 
it  sou^  to  overcome  by 
appointment  should  be  land  ■■ 
property  belonged  to     riL 

Such  a  deviM  for  ^ 

provisiona  hat  been  «      raidy  asalMHitl 
this  oourt 
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St.  h&niB  V,  Wigginft  Ferry  Co.  H  Wall. 
123,430,  20  L.  ed.  192,  lU;  Gloucester  Ferry 
Co.  V.  PenaBylvania,  114  U.  S.  106,  20S,  2& 
L  t±  158,  16^,  1  Inters.  Com.  Rep.  3S2,  5 
Bup,  a.  Rep,  826. 

Tk«  leigielature  has  no  juriadlction  by 
mWh  it  Qfui  decide  that  property  slmll  be 
treated  ns  though  It  belonged  to  one  wlio 
tlcx?a  tii>t  own  it,  &nd,  if  tt  had,  the  parties 
m  interest  have  had  no  notice  or  oppor- 
lojiity  to  be  heard  prior  to  sueh  decree. 
Where  th«re  la  due  proceas  of  law  there 
znuj^t  be  juriadlction^  notice,  and  an  oppor- 
tunity to  be  heard. 

pKiinoyer  v,  Neff,  95  U-  S.  714,  733,  24 
U  ed.  565,  572;  Scott  v.  McNeal,  154  U.  S. 
34,  46,  38  I^  «d,  S06,  901,  14  Sup.  Ct.  Hep. 
1108. 

Tlie  parties  here  in  interest  had  no  day 
m  ooart  or  hearing  when  thja  property  of 
theirs  was  declared  by  the  legislature  to  be 
the  property  of  Mrs.  Delano  aa  a  prelim- 
biAfy  Btep  to  an  exaetion  which  should  de- 
plete it. 

WiUdnaon  v.  Laland,  2  Pet.  627,  658,  T 
L  bd.  542,  5S3. 

Ench  of  the  remaindermen  named  in  the 
^^aal  deeda  took  a  vested  remainder,  sub- 
J^  to  being  devested  only  by  the  exercise 
*if  th^  power  in  favor  of  aome  other  mem- 
**^^  of  the  class. 

^t  v.  Stuyveaant,  13  Wend.  2tt7. 
^    transfer   tax    cannot    constitutionally 
*  '^p<ised  on  a  remainder  which  vested  be- 
*^  tile  tajE  was  created. 
^    Pen,  171   N.  Y.  55,  57  L.RA.  540,  89 
;?■    St.  Rep.  791,  63  N.   K  789;   Re   Lan- 
f^   182  N.  Y.  248,  74  N.  E.  882, 
***^     fact  that  the  Interests*  of  any  of  the 
'*irkdermen  under  the  deeds  of  1844,  1848, 

I  ©49  could  be   devested   doca  not   de- 
^*     ^hem  of  constitutional  protection. 
^      TanderbJlt,   172  N,   Y.   73,  64  N.  E. 

^^  itnpoae  a  tax  under  the  amendment  of 
'1  "^iil  impair  the  contracts  contained  in 
s  *i^eda,  to  the  detriment  of  all  of  those 
to  take  any  power  or  estate  under  those 

F^^tcher  T.  Peck,  8  Cranch,  ^7,  136,  3  L. 
sd.  1*12,  177;  Murray  v,  CKarla*ton,  06  U. 
B.  432,  444,  24  L.  ed.  760,  762j  Fon^ter  v. 
§oott,  136  N.  Y.  584.  18  L,R..4.  543,  32  N. 
E.  976;  Watson  v.  Bonney,  2  Sandf.  416; 
State  Tax  on  Forei^  held  Bonds,  15  Wall, 
m,  320.  21  L.  ed.  I7B,  187. 

The  appointees  in  thia  caae  are  not 
•eache^i  by  this  suceeflsion  tax  any  more 
iian  the  nonresident  bondholders  were 
e*<^hed  by  the  tax  in  the  case  juat  eited. 
'or^  as  has  repeatedly  been  beld,  thta  tnx 

not  imposed  on  them  (United  States  v. 
Pfkinft.  163  U.  S>  625,  41  L.  ed.  287,  16  Sup. 
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CL  Rep.  1073)  TtoT  on  their  property  (Pltim- 
mer  v.  Coler,  178  U.  S.  115,  44  L.  ed.  1J98» 
20  Sup,  Ct.  Rep.  829). 

No  state,  by  virtue  of  its  taxing  power, 
can  say  to  a  debtor,  ^^You  need  not  pay  to 
your  creditor  all  of  what  you  have  promised 
to  him.  You  may  satkfy  your  duty  to  him 
hy  retaining  a  part  for  yourself  or  for  some 
municipality,  or  for  the  state  treasury/* 

Murray  v.  Charleston,  supra. 

Aa  the  states  are  forbidden  to  pa^  any 
iawa  impairing  the  obligation  of  contracts, 
they  are,  of  course,  precluded  from  Levying 
any  taxes  which  would  have  that  effect. 

Cooley,  Const.  Lim,  5th  ed,  p.  603. 

This  is  not  a  case  of  the  exercise  of  the 
staters  general  power  of  taxation;  but^  If 
It  were,  the  state  cotild  not  impair  the  obli- 
gation of  a  contract  by  a  taxing  statute 
fPiqua  Branch  of  State  Bank  v,  Knoop,  16 
How.  369,  14  L.  ed.  977).  or  even  by  a  con- 
atitiition  (Dodge  v.  Woolaey,  18  How.  331, 
15  L.  ed.  401). 

This  court  has  decided  that  such  contracts 
as  are  here  relied  upon  by  the  plaint itfa  in 
error  are  protected  against  impairmenl  by 
the  United  States  Constitution. 

Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  4  L.  ed.  629. 

ifr.  David  B,  Hill  argued  the  cause  and 
Rled  a  brief  for  defendant  in^ error : 

Tlie  instrument  by  which  Mrs.  Delano  ex^ 
ercised  the  power  of  appointment  was  a 
"will.** 

Strong  V.  Wilkin,  1  Barb.  Ch,  13  j  Amer^ 
icon  Home  Missionary  Soc.  v.  Wadhams,  10 
Barb.  604;  Albrecht  v.  Pell,  11  Hun,  129. 

The  decision  of  the  court  of  appeals  of 
the  state  of  New  York  that  the  statute, 
chapter  284  of  the  Laws  of  1897,  subdi- 
vision 5  of  S  220  of  the  tax  law,  does  not 
violate  any  provision  of  the  Constitution  of 
the  state  of  New  York,  will  be  regarded  aa 
ci>nc1usive  upon  this  court  upon  that  ques- 
tion. 

Orr  V.  Gilraan,  183  U.  S.  278,  46  L.  ed. 
196,  22  Sup.  Ct.  Rep.  213;  New  York  ex  reL 
Metropolitan  Street  R.  Co.  v.  New  York 
State  Tax  Comrs.  199  U.  S.  1,  50  L.  ed.  65. 
25  Sup.  Ct.  Rep.  705;  Seneca  Nation  v. 
Christy,  162  U.  fs.  283,  40  L,  ed.  970,  16  Sup. 
Ct.  Rep.  823-  Missouri,  K.  A  T.  R.  Co.  v. 
Haber,  189  U.  8.  613,  42  L.  ed.  878,  18  Sup. 
Ct.  Rep,  48a;  Smiley  v.  Kansas,  196  U.  3. 
447,  49  L.  ed.  546,  25  Sup.  Ct.  Rep.  289;  Hib- 
hen  V.  Smith,  191  U.  8.  310,  48  1^  ed.  196, 
24  Sup.  Ct.  Rep.  88. 

The  legislature,  by  this  act,  does  not  im- 
pose a  tax  upon  property  but  it  does  im- 
pose a  tax  upon  the  exercise  of  a  power  of 
apiKjintment. 

People  ex  rel.  E  is  man  v.  Ronner,  185  N.  Y> 
28(1,  77  N.  E.  1061. 
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This  statute  did  not  deprive  the  plaintifTs 
in  error  of  their  property  without  due  proc- 
ess of  law. 

People  ex  rel.  Eisman  y.  Ronner,  185  N. 
Y.  293,  77  N.  E.  1061;  United  States  v. 
Perkins,  163  U.  8.  625,  41  L.  ed.  287,  16  Sup. 
Ct.  Rep.  1073;  McMillen  y.  Anderson,  95  U. 
S.  37,  24  L.  ed.  335;  Duncan  v.  Missouri,  152 
U.  S.  377,  38  L.  ed.  485,  14  Sup.  Ct.  Rep. 
570;  United  States  y.  Fox,  94  U.  S.  315, 
24  L.  ed.  192;  Magoun  v.  Illinois  Trust  & 
Sav.  Bank,  170  U.  S.  283-288,  42  L.  ed.  1037- 
1040,  18  Sup.  Ct.  Rep.  594;  Re  Cullum,  145 
N.  Y.  593,  40  N.  E.  163;  Wallace  v.  Myers, 
4  L.R.A.  171,  38  Fed.  184:  Re  Hoffman,  143 
N.  Y.  327,  38  N.  E.  311;  Mager  v.  Grima,  8 
How.  490,  12  L.  ed.  1168;  Plummer  y.  Coler, 
178  U.  S.  115,  44  L.  ed.  998,  20  Sup.  Ct.  Rep. 
829;  Re  Dows,  167  N.  Y.  227,  52  L.RJL 
433,  88  Am.  St.  Rep.  509,  60  N.  K  489;  Orr 
y.  Gilman,  supra;  Re  \'anderbilt,  60  App. 
Diy.  246,  63  N.  Y.  Supp.  1079,  Affirmed  in 
163  N.  Y.  597,  57  N.  E.  1127. 

The  amendment  of  1897  was  a  tax  upon 
the  exercise  of  a  power  of  appointment. 

Re  Swift,  137  N.  Y.  77,  18  L.R.A.  709,  32 
N.  E.  1096;  Re  Cullum  and  Re  Hoffman, 
supra;  Knowlton  v.  Moore,  178  U.  S.  41,  44 
L.  ed.  969,  20  Sup.  Ct.  Rep.  747;  Strode  v. 
Com.  52  Pa.  181. 

The  legislature  had  the  right  to  control 
or  regulate  the  making  of  a  will,  or  to 
provide  that  it  should  not  be  made,  or 
that  no  power  of  appointment  could  be 
exercised  except  upon  the  payment  of  a  sum 
fixed  for  the  privilege. 

Re  Delano,  170  N.  Y.  486,  64  L.R.A.  279, 
68  N.  E.  871;  Orr  v.  Gilman.  supra. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

The  tax  in  controversy  was  imposed  under 
an  amendment  of  the  general  transfer-tax 
law  of  the  state  of  New  York,  chapter  284, 
Laws  of  1897,  which  provides  as  follows: 

"Whenever  any  person  or  corporation 
shall  exercise  a  i)owcr  of  appointment  de- 
rived from  any  disposition  of  property  made 
either  before  or  after  the  passage  of  tliis  act, 
such  appointment,  when  made,  shall  be 
deemed  a  transfer,  taxable  under  the  provi- 
sions of  this  act,  in  the  same  manner  as 
though  the  property  to  which  such  appoint- 
ment relates  belonged  absolutely  to  the  donee 
of  such  power,  and  had  been  bequeathed  or 
devised  by  such  donee  by  will ;  and  whenever 
any  person  or  corporation  possessing  such  a 
power  of  appointment  so  derived  shall  omit 
or  fail  to  exercise  the  same  within  the 
time  provided  therefor,  in  whole  or  In 
part,  a  transfer  taxable  under  the  provisions 
of  this  act  shall  be  deemed  to  take  place  to 
the  extent  of  such  omissions  or  failure,  in 
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the  same  manner  as  though  tha  penom  or 
corporations  thereby  becoming  entitled  *to[4ra] 
the  possession  or  enjoyment  of  the  pnpKty 
to  which  such  power  relate  J  had  hhmM 
thcreto'by  a  will  of  the  donee  of  the  ponr 
failing  to  ezerciae  such  power,  taking  cflid 
at  the  time  of  such  oeniMJon  or  iaihut" 

The  vaUdity  of  this  tax  WM  attMbik 
the  courts  of  New  York  upon  objcetiooi  p*- 
taining  to  both  the  Federal  and  stite  Oo- 
stitutions.  The  latter  are  not  opei  hn, 
and  we  shall  consider  the  eeue  onfy  n fuel 
it  relates  to  the  objeetiona  made  to  tk  fir 
lidity  of  this  statute  by  reason  of  ilVpi 
yiolationa  of  the  Federal  Coutitatia. 
These  are:  First,  that  by  the  impositioi  el 
the  tax  the  property  of  tha  benefldari«  ii 
taken  without  due  proceaa  of  law,  ii  fiolir 
tion  of  the  14th  Amendment;  and,  meri, 
that  such  taxation  violates  the  obligitiaael 
a  contract  within  the  proteetkm  of  i  10  el 
article  1  of  the  Federal  Constitntka. 

The  objection  that  the  property  ii  titai 
without  due  proceai  of  law  is  baMd  apoi  tki 
argument  that  the  estate  In  wtnaMir  w 
derived  from  the  deeds  of  William  &  AiIbi^ 
and  not  under  the  power  of  appoiatmol » 
ceived  from  those  deeds  1^  Mrs.  iMun  L 
Delano.  In  support  of  this  contcntioa,  wtt 
mon-law  authorities  are  dted  to  ths  pni^ 
sition  that  an  estate  created  by  ths  ac- 
tion of  a  power  takes  effect  in  ths  ■■• 
manner  as  if  it  had  been  created  fej  tie 
deed  which  raised  the  power;  that  ths  tal- 
ficiary  takes,  not  under  the  execntioB  d  tki 
power  by  the  donee,  but  by  authority  ni 
under  grant  f  rocn  the  grantor,  in  like  MS- 
ner  as  if  the  power  and  the  lusli^d 
which  created  it  had  been  ineorpoiatcd  iili 
one  instrument.  4  Kent,  Gob.  UT;  t  < 
Washb.  Keal  Prop.  320.  Tlie  aigiaiBt  ii 
that  the  estate  which  arose  by  ths  dHoee 
of  the  power  came  froen  Williaa  &  iiii^ 
and  not  from  Laura  A.  Delano,  asd  w 
vested  long  before  the  peusage  of  ths  bbi^ 
mcnt  of  1807,  under  the  authority  s(  whkl 


the  tax  was  imposed,  and  to  tax  the  eaBcraM 
)ower  therefore  takes  propsvtr  «M^ 


of  the  power 

out  due  process  of  law. 

However  technically  eorreet  It  msy  ki^ 
say  that  the  estate  came  from  tht  taVi 
and  not  from  the  donee,  of  ths  ponNr.  B  h 
'self-evident  that  it  was  only  upsn  tht 
cise  of  the  power  that  the  csfesis  ii  At 
plaintiffs  in  error  became  oompkliL  M^ 
out  the  exercise  of  the  power  of  appsliM^ 
the  esUtes  In  remainder  would  hise  fM 
to  all  in  ths  class  named  In  ths  imll' 
William  a  Astor.  Bf  the  osnIm  iii> 
power  some  were  der  »ted  of  tislr  sMB 
and  the  same  were  vested  in  slWw.  BaV 
be  that  the  donee  had  no  iatoiest  li  ttii^ 
tateasowner,batitti   khsrMkofif|ili^ 
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sent  to  flnsllj  transfor  tlie  ^Ule  to  sooae 

af  the  class  and  take  it  from  othera. 

NotwitliBt^Qdliig  the  common -law  mle 
that  estates  croated  by  the  execution  of  ft 
aower  take  effect  as  if  created  by  the  origi- 
la!  d^ed^  for  some  purposes  the  execution 
it  the  power  is  considered  the  source  of  title. 
[t  U  so  within  the  purpose  of  the  registra- 
ioii  acts,  A  person  deriving  title  under  an 
appointment  is  considered  as  claiming  under 
Jie  donee  within  the  meaning  of  a  coTenant 
*i^T  quiet  enjoyment.  2  Sugden,  Powers,  3d 
Ed.    10. 

^*&o,  on  an  issue  to  try  whether  the  plain- 
iff  was  entitled  by  two  writings,  or  any 
»ther,  purporting  a  will  of  J,  S.,  and  the 
fvidencc  wai  of  a  feoffment  to  the  use  of 
inch  person  as  J.  S.  should  appoint  by  his 
rill,  in  which  caae  it  was  contended  that 
hB  devisees  were  in  by  the  feolTment,  and 
lot  by  the  will,  the  court  held  that  this  was 
>iily  fictioHe  juris,  for  that  they  were  not 
n  teiihoui  the  will,  and  therefore  that  was 
:be  principal  part  of  the  title,  and  sueh 
iroof  was  good  enough  and  pursnant  to  the 
jeuet  and  a  verdict  was  accordingly  giv«n 
for  the  plaintiff,"  Sugden  on  Powers,  voL 
2t  p.  Id,  citing  Bartlet  v.  Ramsden,  I  Kehle^ 
170. 

So,  In  the  present  caae,  the  plaintiffs  in 
srror  are  not  in  wiihottt  the  eiceroise  of  the 
power  by  the  will  of  Mrs.  Delano. 

By  statute  in  England,  for  the  purposes  of 
iAXAtion,  it  has  been  provided  that  the  donee 
if  the  power  shall  be  regarded,  in  case  of  a 
genera)  power,  aa  the  one  from  whom  the 
istate  came.  In  Atty,  Geo.  v.  Upton,  L,  R, 
1  Exch,  224,  the  court  of  exchequer  had  un- 
Jer  consideration  the  sncceaaion  duty  itct 
M6,  IT  Vict.  chap.  51),  and  it  was  held 
that  the  *appointee  under  a  general  power  of 
ippointtnent,  ticking  effect  on  the  death  hap- 
pening since  the  commencement  of  tbc  act, 
takes  success  ion  from  the  donee  of  the  pow* 
it.  The  testator.  Admiral  Fanshawe,  by 
nitl  devised  certain  lands  to  the  use  of  his 
irife,  Caroline  Fanshawe,  for  life,  remain* 
ler  to  such  use  aa  she  should  by  deed  or  will 
ippoint^  and.  in  default  of  appointment,  for 
Jie  use  and  bcnetlt  of  testator's  nephews, 
2.  F.  and  J.  F,  Fanahawc,  and  their  issue. 
She  by  deed  appointed  to  the  use  that  trus- 
JiOB  should^  after  her  deaths  receive  an  an- 
iiuty  during  the  lives  of  the  wife  of  the  tes- 
ator'a  nephew,  and  of  the  children  of  the 
lephew  by  her,  in  trust  far  the  spparate  use 
if  the  wife,  Elisabeth  Fanshawe,  Section  4 
I  the  act,  which  is  there  construed,  provides 
hat  any  person  having  a  general  power  of 
ppointment,  under  any  disposition  of  prop- 
rty,  taking  effect  upon  the  death  of  any 
«!rBon  dying  after  the  time  appointed  for 
be  commencement  of  the  act,  shall^  in  the 
I05  U.  S. 


event  of  hii  making  any  appointment  there* 
under,  be  deemed  to  be  entitled,  at  the  time 
of  his  exercising  such  power,  to  the  property 
or  interest  thereby  appointed  as  a  BuoccBsion 
denved  from  the  donor  of  the  power.  All 
the  judges  agreed  that  under  §  4  of  the  act 
the  nephew's  wife  took  the  annuity  as  a  suc- 
cession from  the  testator's  widow,  and  not 
from  the  testator  himself;  that,  therefore, 
a  duty  of  10  per  cent  waa  payable.  Brum* 
well,  B.,  waa  of  opinion  that  the  duty  was 
also  payable  under  §  2,  which  provides  that 
**every  past  or  future  disposition  of  proper- 
ty*  by  reason  whereof  any  person  has  or 
shall  become  beneficially  entitled  to  any 
property  .  ,  .  shall  be  deemed  to  hav# 
conferred,  or  to  confer,  on  the  person  en- 
titled by  reason  of  aity  such  disposition  . 
,  .  a  succession.'*  In  speaking  of  this  sec- 
tion the  Baron  said: 

"Now,  will  these  annuitants  take  by  rea- 
son of  the  will  of  Admiral  Fanshawe!  We 
must  look,  not  at  the  oaum  rem^taj  but  at 
the  causa  prowima^  and  that  is  the  diapoai- 
tion  of  Caroline  Fanshawe.  Again,  the  act 
s^yB  that  the  term  'predecessor'  'shall  denote 
the  iettlor^  disponer,  testator,  obli^r,  an- 
cestor, or  other  person  froin  whom  the  inter- 
est of  the  successor  ii  or  *shal1  be  derived ,*[4T0] 
From  whom,  then,  is  the  interest  derived T 
Ai  I  said  Jn  He  Barker,  7  Hurlst.  &  N.  113, 
these  are  ordinary  English  words,  and  ought 
to  be  oonstmcd  by  lawyers  as  ordinary  Kng- 
ILshmen  would  construe  them.  How,  not  ona 
man  in  a  hundred  would  say  that  this  inter- 
est was  derived  from  Admiral  Fanshawe  nor 
from  any  other  person  than  the  donee  of  the 
power.  I  do  not  mean  to  deny  or  attempt 
to  cast  any  doubt  on  the  rule  of  law  that 
an  appointee  takes  his  estate  from  the  donor 
of  the  power,  but  t  say  that  it  ia  a  rule  not 
applicable  to  the  construction  of  this  stat- 
ute, and  it  is  not  true,  aa  is  supposed^ 
that  there  is  any  decision  of  the  House  ol 
Lords  to  the  contrary/* 

The  learned  Baron  seems  to  have  gone 
farther,  as  to  |  2,  than  his  brethren  wert 
willing  to.  Atty.  Gen,  v.  Mitchell,  L.  R,  6 
Q.  E.  Div.  548.  His  observations  are,  never- 
theless, suggestive. 

While  the  entire  bench  recognised  the 
comm.oii-law  rule  that  the  estate  Is  taken  to 
cqme  from  the  donor  of  the  power,  it  en- 
forced the  statutory  change  aa  to  a  subsO' 
ijuent  exercise  of  the  power  treating  the  es- 
tate as  coming  from  the  donee,  by  whose  aet 
It  was  appointed  to  the  beneficiary, 

Ihe  statute  of  New  York  in  question  acta 
equally  upon  atl  persons  similarly  situated, 
ft  affects  an  estate  which  only  became  eosi* 
plete  by  the  exercise  of  a  power  subsequent 
to  its  enactment. 
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The  ezerdfle  of  the  power  bestowing  prop- 
erty in  the  present  case  was  made  by  will. 
And  we  need  not  consider  the  ease,  expressly 
reserved  by  the  court  of  appeals  in  its  opin- 
ion, as  to  the  result  if  it  had  been  exercised 
by  deed. 

That  the  will  was  effectual  to  transfer  the 
estate  was  ruled  by  the  court  of  appeals,  and 
its  decision  on  this  question  is  binding  here, 
as  was  held  in  Orr  v.  Oilman,  183  U.  S. 
278,  46  L.  ed.  196,  22  Sup.  Ct  Rep.  213, 
which  came  here  for  a  review  of  a  decision  of 
the  court  of  appeals  of  New  York,  ren- 
dered in  Re  Dows,  167  N.  Y.  227,  52  LJEL 
A.  433,  88  Am.  St.  Rep.  609,  60  N.  E.  439,— 
a  case  which  arose  under  the  same  statute  of 
1897.  In  that  case  the  testator  devised  real 
estate  in  trust  to  pay  the  income  to  his  soi 
for  life.  and.  upon  his  death,  to  vest  abso 
|477]lutely  *and  at  once  in  his  children  and  the 
issue  of  his  deceased  children,  as  his  son 
should  appoint  by  will.  If,  however,  the  son 
should  die  intestate,  the  estate  was  to  vest 
absolutely  and  at  once  in  his  children  then 
living,  and  the  issue  of  the  deceased  children. 
The  son  exercised  the  power  of  appointment 
by  his  last  will,  probated  in  1899.  The 
court  of  appeals  held  that  the  property  was 
subject  to  the  taxation  imposed  by  the  act  of 
1897  :  that  such  tax  was  on  the  right  of  suc- 
cession, and  not  on  the  property.  It  became 
important  in  that  case  to  determine  whether 
the  property  passed  by  virtue  of  the  will  of 
the  donor,  David  Dows,  Senior,  and  then  be- 
<came  vested  in  the  grandchildren,  or  only 
became  vested  in  them  when  the  power  of 
appointment  was  exercised  by  the  will  of 
David  Dows,  Jimior. 

This  court  held  that  the  answer  to  this 
question  must,  of  course,  be  furnished  by  the 
court  of  appeals  in  that  case.  183  U.  S. 
282,  46  L.  ed.  199,  22  Sup.  Ct.  Rep.  213.  In 
•other  words,  the  court  of  appeals  of  New 
York  had  the  exclusive  right  to  construe  in- 
struments of  title  in  that  state,  and  deter- 
mine for  itself  the  creation  and  vesting  of 
estates  through  wills  under  the  laws  of  the 
state.  "The  court  of  appeals  held  that  it 
was  the  execution  of  the  power  of  appoint- 
ment which  subjected  grantees  under  It  to 
the  transfer  tax.  This  conclusion  is  binding 
upon  this  court  in  so  tar  as  it  involves  a 
construction  of  the  will  and  of  the  statute." 
183  U.  S.  288,  46  L.  ed.  202,  22  Sup.  Ct.  Rep. 
217.  In  the  present  case  the  New  York 
•court  of  appeals  has  spoken  in  no  uncertain 
language  upon  the  subject: 

"As  the  tax  is  imposed  upon  the  exercise 
of  the  power,  it  is  unimportant  how  the 
power  was  created.  The  existence  of  the 
power  is  the  important  fact,  for  what  may 
be  done  under  it  is  not  affected  by  its  origin. 
If  created  by  deed  its  efficiency  is  the 
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as  if  it  had  been  ereated  in  the  mm  km 
by  will.  No  more  and  do  lea  eoAU bciw 
by  virtue  of  it  in  the  one  ease  ihu  ii  tk 
other.  Its  effectire  agency  to  prodm  tki 
result  intended  is  neither  ■trengthaii  w 
weakened  by  the  nature  of  the  iniUiartt 
used  by  the  donor  of  the  power  to  orati  ft. 
The  power,  however  or  whenever  mrntd, 
authorized  the  donee  by  her  will  ts  dnat 
certain  defeasible  estatea,  *and  to  mt  tla[ff: 
absolutely  in  one  person.  If  this  lathori^ 
had  been  conferred  by  will  initcsd  of  ^ 
deed,  the  right  to  act  would  have  htm  fKt 
cisely  the  same,  and  the  power  would  km 
neither  gained  nor  lost  in  force.    .   .  . 

"As  we  said  through  Judge  CnUea  ii  tki 
Dows  Case:  'Whatever  be  the  twiiifti 
source  of  title  of  a  grantee  under  a  piv- 
er  of  appointment,  it  cannot  be  denied  tkrt 
in  reality  and  substance  it  is  the  cneitMi 
of  the  power  that  gives  to  the  grutse  tki 
property  passing  under  it.'  This 
with  the  statutoiy  definition  of  a 
applied  to  real  estate,  for  it  includei  ss  n- 
thority  to  create  or  revoke  an  estate  tfania 
Real  Property  Law,  f  111.  [U«b  M 
chap.  647,  p.  577.]  Such  was  the  effect  rf 
the  exercise  of  the  power  under  ooBsiioir 
tion,  for  it  both  revoked  and  created  elWa 
in  the  real  property  and  the  inteteits  iitki 
personal  property.  No  tax  U  laid  m  tki 
power,  or  on  the  property,  or  on  the  ongiHl 
disposition  by  deed,  but  simply  upos  tkta- 
ercise  of  tne  power  by  will,  as  aa  iffKtiM 
transfer  for  the  purposes  of  the  sst*  Iff 
N.  Y.  493,  494,  64  LJt.A.  282,  68  N.  X.Bt 
873. 

As  in  Orr  v.  Gihnan,  supra,  we  mmtL » 
oept  this  decision  of  tlie  New  York  cart  4 
appeals  holding  that  it  is  the  exsroK  rftti 
power  which  is  the  BSseotJat  thisg  to  aMr 
f er  the  estates  up<m  whi^  the  taa  ii  ia* 
posed.  That  power  waa  exerdssd  makK^ 
will  of  Laura  Delano,  a  (i|ht  wUeh«sii«- 
f erred  upon  her  undor  the  laws  of  tkiiM  ' 
of  New  York,  and  for  the  eiaicise  of  ikiii 
the  statute  was  oompetsnt  to  iBpest  thiM 
in  the  exercise  of  the  soversign  power  rfii 
legislature  over  the  ri|^t  to  ■akt  s  i^ 
position  of  property  by  wilL  Uiitid  6WM 
V.  Perkins,  163  U.  &  626-088, 41  L  eiM 
288,  16  Sup.  Ct  Bsp.  1071;  Msganf.!!^ 
nois  Trust  ft  Sst.  Bank*  170  U.  &  M  A 
42  L.  ed.  1037.  1040. 18  Snp.  CL  BipiM 

We  cannot  say  that  propsity  In  M 
taken  without  dns  praeeas  of  few,  vMli  *i 
protection  of  tka  Utt  ftinwil»wt>  If** 
manner  in  whish  the  oonit  of  tfplib  10 
construed  and  SBfaresd  tU 
V.  Gibnan,  m 

Nor  do  w«  perosivs  that  «§ 
been  to  vioUto  any  OMitnot  i^ifti^ 
partiea.    It  ;tttoliSi^lM«* 
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instead  of  dispostng  of  the  entire  estate » 
5  per  cet)t  of  the  property  included  m  the 
owcr  has  been  tranif erred  and  5  p&r  cent 
iJten  by  the  state;  but  aa  there  was  a  valid 
xerciae  of  the  taatiEf  power  of  the  state,  we 
hink  the  imposition  of  such  a  tax  violated 
o  contract  because  it  resulted  In  the  reduc^ 
ion  of  the  estate. 

Certainly  the  remainder -men  had  no  con- 
tact with  the  donor  or  with  the  state.  For 
Fhether  the  remainder-men  received  aliquot 
Arts  of  the  entire  estate  or  the  same  waa 
evested  in  whole  or  in  part  for  the  benefit 
f  others  in  the  class,  depended  upon  the 
xerciae  of  the  power  by  the  donee.  The 
tate  wai  not  deprived  of  its  sovereijEjn  right 
o  (fiercise  the  taxing  power  upon  the  mak- 
Qg  of  a  will  in  the  future  by  which  the 
•tale  waa  given  to  the  appointees. 

We  find  no  error  in  the  judp^eut  of  the 
^rogatea^  Court  entered  on  the  remittitur 
iirai  the  Court  of  Appeals,  and  the  same  is 
L^rmed. 

Mr.  Justice   Holmes,  dissenting^ 

I  have  the  misfortune  to  differ  from  the 
xts|(>rity  of  my  brethren  in  this  case,  and 
lU^ough  the  argument  which  seemed  and 
itill  se^ms  to  me  unanswerable  waa  preaent- 
ed  md  has  not  prevailed^  X  think  that  the 
priadples  involved  are  of  sufficient  impor- 
tance to  justify  a  statement  of  the  reasons 
i>f  tny  difisent.  A  state  suecession  tax  stands 
80  iiflerent  grounda  from  a  similar  tax  by 
the  United  Statea  or  a  general  state  tax  up- 
on tmnsfera.  It  is  more  unlimited  in  its 
t>«a:ble  extent,  if  not  altogether  unlimited^ 
tad  therefore  it  is  necessary  that  the  bound- 
iriea  of  the  power  to  levy  such  taxes  should 
^  accurately  underatoori  and  defined, 

1  aittrays  have  believed  that  a  state  inherit- 
^flcf  t&x  was  an  exercise  of  the  f sower  of 
'^latiEjg  thi?  d evolution  of  |)roperty  by 
oheritaoce  or  will  upon  the  death  nf  the 
^^aer,—  a  power  *  which  belongs  to  the 
Uktm;  and  1  have  been  fortified  in  my  be- 
ief  by  the  uttt»rLincea  of  this  court  from  the 
taie  of  Chi  el  Justice  Taney  to  the  prf^scnt 
«j.  Mager  v.  Grima,  8  How.  490,  493, 
2  L  ed,  1168.  1170;  Utiited  States  v. 
^trkin^  163  U.  S.  625.  627,  ms,  41  L. 
12S7.  288,  10  Sup.  Ct.  Rep.  1073;  Ma;;oun 

Illinois  Trust  &  Sav.  Bank.  170  U.  S. 
Sa,  286  42  L.  ed.  1037,  1040,  18  Sup. 
t.  Rep.  594;  Plumnier  ?.  Coler.  178  U.  S. 
15,  124,  126,  137,  44  L,  ed,  mB.  1004, 
309.  20  Sup,  Ct.  Rep.  829;  Billini,-^^  v.  llli- 
»is,  188  L\  S.  9T,  104,  47  L,  ed.  400,  403,  23 
up.  Ct.  Rep.  272;  Campbell  v.  Call  for  nia, 
KJ  U.  S.  87,  94,  50  L,  ed.  382,  387,  2G  Sup. 
^.  Rep.  182;  Cahen  v.  Brewster,  203  U,  S. 
3,  650,  ante,  310,  314,  27  Sup.  Ct.  Rpp.  174. 
e  also  Re  Sherman,  U3  N.  Y.  I,  4.  4*1  N, 
>5  U.  S.  U.  S.,  Book  51.  60 


E.  1Q32.  For  that  reason  the  power  m  more 
unlimited  than  the  power  of  a  state  to  tax 
tranafera  generally,  or  the  power  of  the 
United  Statea  to  levy  an  inherilance  tax. 
The  distinction  between  state  and  United 
State-s  inheritanoe  taxea  waa  recognized  in 
Knowlton  f,  Moore,  178  U,  S.  41,  58,  44  I*. 
ed.  969,  976,  20  Sup.  Ct.  Rep,  747,  and 
whatever  may  be  thought  of  the  decision  in 
Snyder  v.  Bettmaa,  190  U.  S.  240,  47  L.  ed- 
1035,  23  Sup.  Ct.  Rep.  803,  I  do  not  under- 
stand it  to  import  a  denial  of  the  distinction 
reaftirmed  by  the  diaacnting  members  of  the 
court,  190  U.  S.  266,  47  L.  ed,  1038,  23  Sup, 
Ct.  Rep.  803, 

If,  then,  a  given  state  tax  must  he  held  to 
be  a  suceeaaion  taac  in  order  to  maintain  ita 
\ralidity,  or  if  in  fact  it  is  held  to  be  a  suc- 
cesaion  tax  by  the  state  ©lurt  of  which  it 
is  the  province  to  decide  that  matter,  it 
follows  that  such  a  tax  cannot  be  levied  ex' 
cept  where  there  is  a  auccessioo,  and  when 
some  element  or  step  necessary  to  complete 
it  still  is  wanting  when  the  tax  law  goes 
into  effect.  If  some  element  is  wan  tin  <t  at 
that  time,  the  succesaion  depends,  for  tak- 
ing eHeet,  on  the  continuance  of  the  per* 
miaaion  to  succeed  or  grant  of  the  right  on 
the  part  of  the  state ;  and,  as  the  grant  may 
be  withdrawn,  it  may  he  qualified  by  a  tax. 
But  if  there  as  no  succession,  or  if  the  suc' 
cession  has  fully  vested,  or  has  passed  be- 
yond dependence  upon  the  continuing  of 
the  state's  permission  or  grant,  an  attempt 
to  levy  a  tax  under  the  power  to  regulate 
auccession  would  he  an  attempt  to  appro- 
priate property  in  a  way  which  the  14th 
Amendment  has  been  construed  to  forbid, 
No  matter  what  other  taxes  might  be  levied, 
>a  succession  tax  could  not  be,  and  so  it  has 
been  decided  in  New  York.  Re  Pell,  171  N. 
Y.  48,  55,  57  L.R.A.  640,  89  Am.  St.  Rep, 
791,  63  N.  E.  789  J  Re  Seaman,  147  N.  Y. 
69,  41  N.  E.  401. 

*It  is  not  denied  that  the  tax  under  con- [461] 
sideration  is  a  succession  tax.  The  court  of 
appeals  treated  it  as  such  in  the  present 
case.  It  said:  '*If  the  power  had  been  ex« 
ercised  by  deed,  a  different  question  would 
have  arisen;  but  it  was  exercised  by  will, 
and,  owing  to  the  full  and  complete  control 
by  the  legislature  of  the  making-,  the  form, 
and  the  substance^  of  wills,  it  can  impost 
a  charge  or  tax  for  doing  anything  by  will." 
Re  Delano,  176  N,  Y,  486,  494,  64 '  L.R.A, 
279.  2B2.  68  N.  E.  671,  873,  Reversing  82 
App.  Div.  147,  81  N,  Y.  Supp.  7G2.  That  it 
was  such  a  tax  and  valid  for  that  reason  was 
decided  in  Re  Dows,  167  N.  Y.  227,  52  L.R.A, 
433.  88  Am.  St  Rep.  609,  60  N.  E.  43S,  Af- 
firmed by  this  court.  Orr  v,  Qllman»  183  U. 
S.  278,  46  L.  ed.  196,  22  Sup,  Ct  Rep.  213, 
?idopting  the  New  York  view,  183  U.  S,  28&, 
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4d  L.  ed.  202,  22  Sup.  Ct  Rep.  218.  And 
these  decisions  and  some  of  the  other  de- 
cisions of  this  court  cited  above  were  relied 
upon  by  the  court  of  appeals.  176  N.  Y. 
492,  64  L.R.A.  270,  68  N.  E.  871.  See,  fur- 
ther, Re  Vanderbilt,  50  App.  Div.  246,  68 
N.  Y.  Supp.  1079,  Affirmed  in  163  N.  Y.  697, 
67  N.  E.  1127;  Re  Lansing,  182  N.  Y.  238, 
248,  74  N.  Y.  882.  Probably  the  tax  would 
be  invalid  for  other  local  reasons  besides 
those  mentioned  in  Re  Dows,  but  for  the 
construction  which  it  has  received.  Re  Pell, 
171  N.  Y.  48,  60,  67  L.R.A.  540,  89  Am. 
St.  Rep.  791,  63  N.  E.  789. 

This  being,  then,  a  succession  tax,  I 
should  have  thought  it  plain  that  there  was 
no  succession  for  it  to  operate  upon.  More 
precisely,  even  if  otherwise  any  element  of 
succession  could  have  been  found, — a  matter 
that  I  think  would  need  explanation, — ^the 
execution  of  the  power  did  not  depend  in 
any  way  upon  the  continued  co-operation  of 
the  laws  of  New  York  by  way  of  permission 
or  grant.  I  am  not  concerned  to  criticize 
the  statement  of  the  court  of  appeals  that 
in  substance  it  is  the  execution  of  the  power 
that  gives  to  the  grantee  the  property  pass- 
ing under  it.  It  is  enough  if  it  is  remem- 
bered that  the  instrument  executing  the 
power  derives  none  of  its  efficiency  in  that 
respect  from  the  present  laws  of  New  York. 
It  is  true  that  the  instrument  happens  to 
be  a  will,  and  that  it  could  not  have  oper- 
ated as  a  will  except  by  the  grant  of  the 
privilege  from  the  state  at  the  time  when 
Mrs.  Delano  died.  But  what  would  execute 
the  power  depended,  in  the  first  place,  upon 
the  deed  creating  it,  and  if  that  deed  did  not 
|[482]*require  a  will,  but  only  an  instrument  other- 
wise sufiiciently  characterized,  it  did  not* 
matter  whether  the  instrument  was  also 
good  as  a  will  or  not.  Ela  v.  Edwards,  16 
Gray,  91,  100. 

W'hat  the  deeds  which  I  am  considering 
required  was  "an  instrument  in  its  nature 
testamentary,  to  be  acknowledged  by  her 
(Mrs.  Delano)  as  a  deed  in  the  presence  of 
two  witnesses,  or  published  by  her  as  a 
will."'  The  language  was  chosen  carefully, 
I  presume,  in  view  of  the  incapacities  of 
married  women  at  that  time.  By  the  terms 
used  a  will  was  unnecessary.  It  was  enough 
if  Mrs.  Delano  sealed  and  acknowledged  an 
instrument  in  its  nature  testamentary,  in 
the  presence  of  two  witnesses,  whether  it 
was  good  as  a  will  or  not.  Strong  v.  Wil- 
kin, 1  Barb.  Ch.  9,  13;  Heath  v.  Withing- 
ton,  6  Cush.  497.  This  she  did.  In  Orr  v. 
Gilman,  183  U.  S.  278,  46  L.  ed.  196,  22 
Sup.  Ct.  Rep.  213,  the  power  was  created 
by  will,  and,  what  is  more  obviously  mate- 
rial, it  required  a  will  for  its  execution,  and 
so  might  be  held  to  invoke  and  submit  itself 
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to  the  law  in  foree  wlien  the 
should  take  plaee.  Therefore  that  tmt  hn 
no  bearing  upon  this.  Tlw  grood  wfm 
which  this  tax  is  imposed  it,  I  repot,  tk 
right  of  the  state  to  regulate,  or,  if  H  mi 
fit,  to  destroy,  inheritanoee.  U  H  wS^ 
have  not  appropriated  the  wliole  it  mmd 
appropriate  any  part  by  the  law  befoR  m. 
And  I  also  repeat  that  it  has  no  bwim 
upon  the  matter  that»  l^  a  different  liv,tk 
state  might  have  derlred  an  equal  iww 
from  these  donees  in  the  fonn  of  a  ttt.  I 
do  not  understand  it  to  be  raggnted  tM 
the  state,  without  eompensation,  coeld  Im 
appropriated  the  remainder  after  Un.  Ik- 
lano's  life,  which  Bir.  Aator  parted  with  ii 
1844  and  shortly  following  yeara  U  i 
could  not  have  done  to  I  am  onabk  t»  m 
on  what  ground  this  tax  is  not  void.  Hi 
English  decisions  throw  no  light  apn  Ihi 
question  before  us  beoanae  they  ut  M* 
cemed  only  with  the  conetmetion  of  M- 
utes  which,  liowever  construed,  are  h*. 


Bir.  Justiee  Moody  concurs  In  tUi 


'FREDERICK  8ETM0UR  BABBSMMfi 
Plflr.  In  Xrr., 
v. 

STATE  OF  MI8S0UBL 
(See  B.  a  Rqiorter't  ed.  48MI1I 


Error  to  state  oovrt — ^Federal 

1.  The  refusal  of  a  etate  aout  Isl 
for  local  prejudioe,  the  change  ef  *g 
asked  for  in  a  criminal  caae,  eaaMt  Mm 
a  Federal  question  of  ralBeicBt  merit  li^ 
tain  a  writ  of  error  from  the  IMnl  ^ 
preme  Courts  where  the  higheet  itati  Mi 
after  reviewing  the  teatimoay,  dseM  M 
such  refusal  was  not  an  ahue  of  Ihi  v 
cretion  vested  In  the  trial  eowt 
Error  to   etate  covrt— Ftteal 

when  raised  in  time. 

2.  The  BUggeition  of  a  Frfsial 
tion,  first  made  In  a  petitka  for 
filed  in  the  higheat  atate 


eoart»li 
to  sustain  a  wi)t  of  error  from  Ihi 
Court  of  the  United  SUtM. 
Error  to  state  conrt— Fcdaial 

S.  No  Federal  wMMam 
tain  a  writ  of  error  from  the 
of  the  United  State  to  a  atafte 
volved  in  the  eontentioB  that  thi 
in  a  criminal  eaaa  waa  wiwHii  ^ 


iwlrti 


Hi 


wita  to 


NoTBw— On  the 
of  error  from  Unitad  Btaiaa 

to  state  oourti  

Hunter,  4  L.  ed.  U.  a  97s  ITiwfcfc  ^^ 
em  Land  Go.  87  L.  •^  H.  &  MTs  li'^'f 
an,  89  L.ed«  U.  P  t«idSiplV«* 
nois,  48  L.  ed.  U  I.  ^ 

On   what  ad         »     M  of  iliii  fl^ 


p 


Babmi^qtow  t,  MfSiomi. 


!■  Agajr^st  himself,  contro-ry  to  the 
m  en  dm  en  t  to  th«  Federal  Constitu- 
ince  this  Amendment  do€«  not  operate 
«atrictioTi  of  the  powers  of  the  state, 
M  intended  to  operate  solelj  upon  the 
kl  gOTemment. 

to  stflte  coiirt^Fe4eraI  qnestioo. 
The  flrdmission  of  evidenee  iti  a  erim* 
is«  which  the  highest  atate  eourt  de- 
lid  not  viol&te  the  rights  of  the  ac^ 
under  the  dtat^  Constitution  and  laws 
:  involve  a  question  of  due  process  of 
!  Buffieient  merit  to  sustain  a  writ  of 
frooi  the  Supreme  Court  of  the  United 

to  state  court — Federal  question. 

Demurring  to  an  indictment  in  a 
eourt  on  the  ground  that  by  reason 
t  jneonsfsteney,  multiplicity^  and  re^ 
QCj  of  the  different  counts  in  such  in- 
■nt  the  defendant  is  being  proceeded 
it  in  Tiolatton  of  the  state  and  Federal 
sty  of  due  process  of  law,  and  in  vio- 

of  his  couititutiona]  right  to  be  spe» 
If  informed  of  the  nature  aud  cause 
e  accusation  against  him^  does  not 
a  Federal  que-stion  of  sufReient  merit 
tain  a  writ  of  error  from  the  Supreme 

of  the  United  SUtes. 

to  state  court — citizenship  of  parties. 
,  The  citizenship  of  the  parties  is  im- 
ial  as  affecting  the  jurisdiction  of  the 
il  Supreme  Court,  under  U.  S.  Rev, 
I  709,  U.  B.  Comp,  Stat  1901,  p,  576, 
rit  of  error  to  a  state  court. 

to  state  court — Fedetal  question. 

A  decision  of  the  highest  state  court 
he  defendant  in  a  criminal  ease  has 
ried  in  accordance  with  the  local  pro- 
I,  although  the  names  of  all  the  wit- 
were  not  indorsed  on  the  indictment^ 
1  be  reviewed  in  the  Supreme  Court  of 
tiited  States  on  the  theory  that  a  meri- 
B  Federal  question  was  involved  lu 
Lim  that  the  accused  was  a  subject  of 
Britain,  and^  by  virtue  of  treaties,  the 

nations,  the  laws  and  Constitution  of 
Suited    States,    and    the    taws    of    the 

was  entitled  to  know  who  were  the 
]ses  against  him. 

[No,  493.] 

tted    April   8,    1907.     Decided    April 

22,  1907. 


IN  ERHOR  to  the  Supreme  Court  of  th« 
Stjite  of  Missouri  to  review  a  judgment 
which  affirmed  a  eonvietion  ot  murder  in  the 
Circuit  Court  of  St*  Louis  C-ounty,  in  that 
state.     Dismissed  for  want  of  jurisdiotioit 

See  same  case  below,  198  Mo,  23,  95  B* 
W.  235. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  6.  Johnsoii  submitted  the 
cause  for  plaintiff  in  errors 

In  order  to  give  this  court  jurisdiction  to 
review,  by  writ  of  error,  the  judgment  of  the 
highest  court  of  a  state,  it  is  not  necessary 
that  some  spec!  tic  provision  of  the  Federal 
Constitution  shall  have  been  set  up.  By  the 
decisions  of  this  court  there  are  some  funda* 
mental  and  natural  rights  which  are  pro^ 
tected  by  the  Federal  ConstitutioRp  though 
not  in  terms  mentioned  in  that  instrument. 

Caldwell  v.  Tejtas,  137  U.  8,  692,  BtTp 
BOS,  34  L.  ed,  SI 6,  BIS,  11  Sup.  Ct,  Hep. 
224;  Bolden  v.  Hardy,  109  U.  S.  306,  389, 
3O0,  42  L.  ed.  7S0,  7flO,  li  Sup.  Ct.  Rep. 
383;  Brown  v.  New  Jersey,  175  U.  B.  172, 
175,  44  L,  ed,  119,  120,  20  Sup.  Ct  R«p,  7T- 

Among  the  ''fundamental  rights''  and  the 
'Immutable  principles  of  justice  which  in- 
here in  the  very  idea  of  free  government" 
none  can  be  more  important  than  the  right 
of  a  defendant  on  trial  for  hja  life  or  liberty 
to  have  a  fair  and  impartial  trial  and  the 
benefit  of  all  the  instrumentalities  of  the 
law  designed  to  secure  that  right. 

Carter  v,  Texas,  177  U.  S,  442,  447,  44  L. 
ed,  B39,  S41,  20  Sup,  Ct.  Rep.  087;  Ken- 
tucky V.  Powers,  201  U.  S.  I,  60  L.  ed.  633, 
26  Sup.  Ct.  Rep.  387. 

The  right  of  a  defendant  in  a  eriminat 
prosecution  to  be  exempt  from  the  ohliga- 
tion  to  give  testimony  against  himself,  while 
specifically  protected  by  the  Constituiion 
in  the  United  States  courts,  is  still  a  matter 
of  fundamental  right,  not  to  be  denied  in 
any  court. 

Bram  v.  United  States,  108  U.  B.  532,  544, 
546,  42  L.  ed.  563,  574,  18  Sup.  Ct.  Rep,  183, 

The  Federal  question  is  not  required  to  be 
raised  in  any  special  or  formal  manner. 

Murray  v.  Charleston,  m  LI  S.  432,  441, 
24  U  ed.  760,  7«j1 


;  brought  up  for  review  in  the  Su- 
Court  of  the  United  Statas  by  writ 
>r  to  those  courts — see  note  to  Apex 
>.  Co.  V.  Garbade,  62  L.R.A.  513. 
how  and  when  questions  must  be 
and  decided  in  a  state  court  in  order 
ke  a  case  for  a  writ  of  error  from 
ipreme  Court  of  the  United  States — 
te  to  Mutual  L.  Ins.  Co.  v.  McGrew, 
IJL.  33. 

what  the  record  must  show  respect- 
e  presentation  and  decision  of  a  Fed- 
lestion  in  order  to  confer  jurisdiction 
Supreme  Court  of  the  United  States 
7.  S. 


of  a  writ  of  error  to  a  state  court — see  note 
to  Hooker  v.  Los  Angeles,  63  L.R.A.  471. 

As  to  when  Federal  question  is  raised  in 
time  to  sustain  the  appellate  jurisdiction  of 
the  Federal  Supreme  Court  over  state  courts 
— see  note  to  Chicago,  1.  &  L.  R.  Co.  v.  Mc- 
Guire,  49  L.  ed.  U.  S.  413. 

On  writs  of  error  to  state  courts  in  cases 
involving  questions  of  due  process  of  law 
— see  note  to  Burt  v.  Smith,  ante,  121. 

On  the  necessity  of  color  of  merit  in  Fed- 
eral question  to  sustain  writ  of  error  to 
state  court — see  note  to  Offield  v.  New  York, 
N.  H.  &  H.  R.  Co.  ante,  231. 
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It  i«  the  effect  of  tlie  judgment  upon  meh 
rights  of  the  party  as  are  protected  by  the 
Federal  Constitution  which  is  to  be  consid- 
ered. If  the  defendant  objects  to  the  action 
of  the  court  as  against  his  constitutional 
rights,  and  the  court  decides  against  him, 
then  a  Federal  question  is  presented  and  the 
jurisdiction  of  this  court  attaches.  If  the 
action  of  the  state  court  be  erroneous,  then 
it  constitutes  a  violation  by  the  state  of 
the  14th  Amendment. 

Chicago,  B.  &  Q.  R.  Co.  v.  Chicago,  166 
U.  S.  220.  234,  23o,  41  L.  ed.  971).  i>83.  984, 
17  Sup.  Ct.  Rep.  581 ;  Carter  v.  Texas,  supra. 

Mr.  Herbert  S.  Hadley  submitted  the 
cause  for  defendant  in  error.  Mr.  John 
Kennish  was  on  the  brief: 

The  title,  right,  privilege,  or  immunity 
claimed  by  the  plaintiff  in  error  imder  the 
Constitution  or  any  treaty  or  statute  of, 
or  commission  held,  or  authority  exercised 
under,  the  United  States,  in  order  to  pre- 
sent a  Federal  question  to  sustain  the  ju- 
risdiction of  this  court,  must  have  been  spe- 
cially set  up  or  claimed  by  him  in  the  trial 
court.  It  is  not  sufficient  that  such  claim 
was  made  for  the  first  time  in  the  api)eliate 
court. 

Spies  V.  Illinois  (Ex  parte  Spies)  123  U. 
S.  131,  31  L.  ed.  80,  8  Sup.  a.  Rep.  21; 
Lay  ton  v.  Missouri,  187  U.  S.  356,  47  L.  ed. 
214,  23  Sup.  Ct.  Rep.  137;  Jacobi  v.  Ala- 
bama, 187  U.  S.  133,  47  L.  ed.  106,  23  Sup. 
Ct.  Rep.  48;  Mallett  v.  North  Carolina,  181 
U.  S.  581),  45  L.  ed.  1015,  21  Sup.  a.  Rep. 
730;  Dreyer  v.  Illinois,  187  U.  S.  71,  47  L. 
ed.  79,  23  Sup.  Ct.  Rep.  28;  Brooks  v.  Mis- 
souri, 124  U.  S.  394,  31  L.  ed.  454,  8  Sup. 
Ct.  Rt;p.  443;  Baldwin  v.  Kansas,  129  U.  8. 
52.  32  L.  ed.  040,  9  Sup.  Ct.  Rep.  193. 

The  question  of  citizenship  is  immaterial 
as  alTocling  tho  jurisdiction  of  this  court 

French  v.  Hopkins,  124  U.  S.  524,  31  L.  ed. 
536,  8  Sup.  Ct.  Rep.  589;  Hughes,  Fed.  Proc 
p.  485. 

Plaintiff  in  error  must  be  content  with 
the  same  measure  of  justice  which  would 
have  been  meted  to  him  under  the  same 
procedure  had  he  been  a  citizen  of  the  state. 

McDonald  v.  State,  80  Wis.  407,  50  N.  W. 
185;  State  v.  Neibekier,  184  Mo.  211,  83  S. 
W.  523;  State  v.  Rudolph,  187  Mo  67.  85 
S.  W.  584. 

The  question  of  international  law  doea 
not  enter  into  the  question  of  the  jurisdio- 
tion  of  this  court,  for  it  is  general  law  that 
aliens  are  subject  to  the  law  of  the  terri- 
tory where  the  crime  is  committed. 

Wharton,  Oonfl.  L.  S  819:  11  Cyc.  Law  & 
Proc.  p.  100;  2  Am.  &  Eng.  Enc.  Law,  pp. 
65,  66;  Jitnte  v.  Neibekier  and  State  v.  Ru- 
dolph, supra. 

While  the  prosecution  of  an  alien  for  an 
alleged  crime  may  become  the  subject  of 
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diplomatie  n^gotlatioiis  bttweM  tfe  | 
ments  interested,  courts  do  not  tab  eogii- 
zance  of  the  governmental  aUegiaaee  of  tk 
accused. 

People  y.  McLeod,  1  HUl,  S77;  37  A&  Dk 
328. 

The  action  of  the  court  in  ovennliig  tki 
demurrer  and  holding  the  indictneiit  hI- 
cient  does  not  present  a  Federal  qimtioB. 

Howard  v.  Fleming,  191  U.  a  126,  4S  L 
ed.  121,  24  Sup.  Ct.  Rep.  49. 

The  first  ten  Amendments  to  tbc  Ffldnl 
Constitution  contain  no  restrietioH  os  thi 
powers  of  the  state,  but  were  iatendaili 
operate  solely  on  the  Federal  gofoiBHt 

Brown  v.  New  Jersey,  176  U.  8.  ITS,  41 
L.  ed.  119,  20  Sup.  Ct.  Rep.  77;  Bsnii  f. 
Baltimore,  7  Pet.  243,  8  L.  ed  672;  Fin  i. 
Ohio,  5  How.  410,  12  L.  ed.  213:  TwitaU 
V.  Pennsylvania.  7  Wall.  321,  19  L  elttl: 
United  States  v.  Cruikshank,  92  U.  &  Mi; 
552.  23  L.  ed.  588,  691;  Spies  ?.  DBmi 
(Ex  parte  Spies)  123  U.  8.  131.  31  L  fliHl 
8  Sup.  Ct.  Rep.  21 ;  Davis  t.  Texas,  1»  U.  t 
651,  35  L.  ed.  300,  11  Sup.  Ct  Rep.  m 

While  the  Federal  and  state OmstitilaaH, 
in  cases  within  their  respective  juiiiffleHH^ 
guarantee  to  the  accused  the  ri|^t  tobcca- 
fronted  with  the  witnessea  against  Ub,  thi 
accused  has  no  constitutional  right  ts  li 
notified  in  advance  who  those  viUMMi 
shall  be. 

3  Wigmore,  Kv.  |  1860;  mU  ▼.  FMrki* 
Mich.  497;  1  Bishop,  New  Grim.  Pitt  I 
860a;  Ballard  v.  SUte,  19  Neb.  609,»ir.W. 
271. 

The  decision  of  the  supreme  eovt  of  Mi- 
souri  that  he  had  been  tried  la  aoeoflHi 
with  the  procedure  provided  f or  bf  tki 
statutes  of  that  state  is  lliiaL 

Brooks  V.  Missouri,  124  U.  &  394,  SI  Lii 
454,  8  Sup.  Ct.  Rep.  443. 

The  defendant  in  a  criminal  esst  hsi  • 
constitutional  right  to  a  efaasfe  of  ^mm- 

State  V.  Thompson,  141  Ho.  408.  tf  &  I. 
949;  State  ex  rel.  Vickeiy  ▼.  WoiHi  Ui 
Mo.  375,  24  8.  W.  764. 

Questions  relating  to  matters  of  gtai^ 
and  practice  under  the  lawa  ol  a  iMi  ^ 
volve  no  Federal  quesUona. 

Taylor,  Jurisdiction,  |  U9;  Be  ■ifiW 
156  U.  a  186,  39  L.  ed.  180,  U  9^^ 
Rep  324;  Brooks  v  IfiaMMvl,  IM  OL&K^ 
31  L.  ed.  464.  8  Sup.  Ct.  Re^  «Oi 
V.  Texas.  137  U.  8.  698,  M  L.  ed.  811^  U  8*^ ; 
Ct  Rep.  224;  Davis  v.  Tman,  UI  a  8 
651.  36  L  ed.  300,  U  Sop.  Ot  B«^  M 

In  the  rulings  of  the  trial  wt  •  lli 
demurrer,  motinu  to  qnaak  tki  MMMA 
plea  in  abatement,  and  appHatlH  ^^4 
change  of  venue,  there  waa  «lMr|y  i 
of  fundamental  rigfata,  no  dviilaf 
ess  of  law  or  the  ec  al  jfinHmMm  if  i| 
laws  to  the  pi  a  mnm  p 


r 


tm. 


Babbingtoj^  t.  Misboubl 
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Nleral  queBtion  under  tbe  14t1i  Am^tidment 
'  the  Federal  Canstitiition. 
Gut  brie,  14tb  Amend  men  t,  p.  70  j  Brannon, 
\th  ABM»ndmeTit,  p.  282;  Missouri  v.  Lewis 
Bowmaji  ▼.  Lewis)  101  U.  S.  31,  25  L.  ed. 
13. 

The  Bupreme  court  of  the  stute  of  Mia- 
>un  has  held  that  the  trial  court,  in  ftdmit- 
fig  teEtimony,  did  not  commit  error,  and 
id  not  aet  contrary  to  the  conitHutlonal 
iiaranty  secured  by  the  pro  vision  a  of  the 
[jssouri  Constitution.  Ita  rulings  upon 
lat  proposition  are  not  subject  to  review 
I  this  court. 

J&dkson  ex  dem.  Hart  ¥.  Lamphire,  3 
et.  £80,  T  L,  ed-  679;  Pittsburgh,  C.  C.  t 
t,  L  R.  Co.  V,  Baekus,  154  U.  S.  425,  38 
.  ed,  1036,  14  Sup.  Ct.  Rep,  U14;  Murray 
.  Louisiana.  163  U.  S,  101,  41  L.  ed.  87,  16 
up,  Ct.  Rep.  990;  Missouri  ei  reL  Quincy, 
L  ^  P.  R.  Co.  V.  Harris,  144  U,  S.  210,  36 
L  ed.  407,  12  Sup.  Ct.  Rep,  838. 

If  the  admission  of  this  testimony  did 
ot  violate  the  rights  of  the  plaintiff  in  er- 
Qt  under  the  Constitution  and  the  laws  of 
he  state  of  Missouri,  then  be  was  awarded 
ne  proi5efl9  of  law. 

Howard  v,  Fleming,  191  U.  8>  126,  48  L. 
d.  121,  24  Sup.  Ct.  Rep.  49;  Dreyer  v, 
Einois,  187  U.  S.  71,  77,  78,  47  L.  ed.  70, 
E,  83,  23  Sup.  Ct,  Rep.  28. 

There  must  be  some  color  of  right  which 
e  invoked  under  the  provisions  of  the  Fed- 
^nX  Constitution  before  a  Federal  question 
ym  he  reasonably  said  to  ejcist  or  to  have 
seen  raised. 

New  Orieans  Waterworks  Co.  v.  Louisiana, 
185  D,  S.  336,  46  L.  ed.  936,  22  Sup.  Ct.  Rep. 
191;  Wabash  E.  Co.  v.  Flannigan,  192  U.  S- 
U,  48  L.  ed.  328,  24  Sup.  Ct.  Rep.  224; 
Hughes,  Fed.  Proe.  p.  486;  Allen  v.  Georgia, 
166  U.  S,  140,  41  L.  ed.  949,  17  Sup,  Ct,  Rep. 
S2B;  Wilson  v.  Kortb  Carolina,  105)  U.  S.  586, 
t2L.  ed.  86.5,  18  Sup.  Ct.  Rt^p,  43.'>;  Bonahan 
i^.  Xebraska,  125  U.  S.  692,  31  L.  ed.  854, 
*  Sup,  Ct.  Rep.  1390;  United  States  v. 
^TDaDiel,  6  Pet.  634,  S  L.  ed,  527. 

Mr.  Chief  Justice  Fuller  delivered  the 
ipiniou  of  the  court: 

Pk in  tiff  in  error  was  found  guilty  of 
imrder  in  the  first  degree  in  the  circuit 
30iirt  of  St.  Louis  enmity.  Missouri,  end 
ifter  •motiona  for  new  trial  and  in  arrest  ot 
udgment  were  made  and  uverruled,  judg- 
aent  was  rendered  on  the  verdict  and  sen- 
enee  passed  aecordinglj.  The  case  was  var- 
ied to  the  supreme  court  of  the  state  and 
he  judgment  was  nfiTiniied  by  division  No. 

of  that  court,  having  appellate  jurisdic- 
[ou  of  criminal  cases.  No  Federal  ques- 
ion  was  referred  to  in  the  opinion  of  the 
ntrt.  A  motion  for  rehearing  w^a  filed^ 
^herein  Federal  questions  were  sought  to 
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be   raised.     The   court   denied   the   motion 

without  opinion. 

Plaintiff  in  error  then  moved  for  the 
transfer  of  the  cause  to  the  court  in  bane, 
setting  forth  certain  Federal  questions,  and 
the  cause  wae  transferred.  The  court  in 
banc  adopted  the  opinion  of  division  No.  2 
as  ita  opinion,  and  the  judgment  was  again 
affirmed.  198  Mo,  23,  95  S.  W.  235.  A  mo- 
tion for  rehearing,  assuming  to  raise  Fed- 
eral questions,  was  filed,  and  denied  without 
opinion.  This  writ  of  error  was  thereupon 
brought  and  eomea  before  ub  on  motions  to 
dismiss  or  affirm. 

No  assignment  of  errors  was  reiumrd 
with  the  writ,  as  required  by  §  097  of  the 
Revised  Statutes  tU.  S.  Comp.  Stat.  l&Ol, 
p.  712),  nor  is  there  in  the  brief  of  counsel 
for  plaintiff  in  error  on  these  motions  any 
specifleaiion  of  errors  under  Rule  21,  hut 
the  brief  does  allege  that  certain  Federal 
questions  were  duly  raised  and  so  disposed 
of  aa  to  iustatn  the  jurisdiction  of  this 
court. 

But  if  these  questions  are  wholly  without 
merit,  or  are  no  longer  open  by  reason  of 
our  previous  decisions,  it  has  long  been  set- 
tled that  the  writ  of  error  should  be  dis* 
missed. 

I.  Before  the  trial  of  the  cause  was  com- 
menced, plaintiff  in  error  applied  for  a 
chauge  of  venue  on  the  ground  of  local 
prejudice. 

The  application  was  heard  at  length,  and 
forty-one  witnesses  testified  in  its  support 
and  thirty -seven  witnesses  in  opposition 
thereto;  and  the  trial  court  decided  that 
prejudice  justifying  a  change  of  venue  had 
not  been  made  out,  and  denied  the  applica^' 
tion.  It  is  now  contended  that  the  refusal 
to  grant  the  change  of  venue  deprived  plain- 
tiff in  error  of  a  fair  and  impartial  trial,  to 
which,  under  the  Federal  Constitution,  he 
*wa3  entitled.  The  state  supreme  court  held  [48&] 
it  to  be  a  well  settled  rule  of  law  in  Mis- 
souri that  the  granting  of  a  change  of 
venue  in  a  criminal  case  rested  largely  in 
the  discretion  of  the  trial  court,  and  that 
*' where  the  trial  court  has  heard  the  evi- 
dence in  favor  of  and  against  the  applica- 
tion, and  a  conclusion  reached  adversely  to 
■franfing  the  change,  such  ruling  will  not  be 
disturbed  by  this  court,  and  should  not  be 
unless  there  are  circumstances  of  sueb  a 
nature  as  indicates  an  abuse  of  the  discre- 
tion lodged  in  such  court."  And  the  su- 
preme court,  after  a  full  review  of  all  the 
testimony,  decided  that  the  trial  court  had 
acted  properly  in  overruling  the  application 
for  a  change  of  venue.  In  our  judgment  iy> 
Fedpral  question  was  involved.  Were  this 
otherwise  It  would  follow  that  w©  could 
decade  in  any  case  that  the  trial  court  had 
abused  its  discretion  under  the  laws  of  tbe 
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state   of    Missouri,   although    the    supreme 
court  of  that  state  had  held  to  the  contrary. 

2.  It  is  also  contended  that  plaintiff 
in  error  "set  up  and  claimed  that,  under 
the  Federal  Constitution,  as  well  as  under 
the  Constitution  of  Missouri,  he  could  not 
bu  compelled  to  give  testimony  against  him- 
self, and  that  this  exemption  and  protec- 
tion were  denied  to  him  by  the  court  in  per- 
mitting to  be  given  in  evidence  against  him 
alleged  extrajudicial  admissions  extorted 
from  him  while  under  arrest  by  the  police 
officers  of  the  state."  Certain  statements 
made  by  plaintiff  in  error,  defendant  below, 
were  admitted  in  evidence  on  the  trial,  but 
it  does  not  appear  that  counsel  objected  to 
the  introduction  of  this  testimony  on  the 
ground  that  any  rights,  privileges,  or  im- 
munities of  defendant  under  the  Constitu- 
tion of  the  United  States  were  thereby 
violated.  Counsel  for  the  state  offered  in 
evidence  certain  articles  taken  from  de- 
fendant's trunk,  and  this  was  objected  to 
on  the  ground  that  they  were  taken  in  vio- 
lation of  the  state  Constitution  and  without 
defendant's  consent.  The  objection  was  not 
passed  upon,  and  the  articles  were  with- 
drawn. The  trunk  and  its  contents  were 
again  offered  in  evidence  and  objected  to, 
but  the  objection  was  based  entirely  upon 
the  ground  of  irrelevancy  and  immaterial- 
[486]  ity,  *and  the  fact  that  m  proper  foundation 
had  not  been  laid  in  the  identification  of 
the  trunk. 

When  the  state  offered  in  evidence  the 
statements  made  by  defendant  following  his 
arrest,  the  trial  court  excluded  the  Jury 
and  heard  the  testimony  of  the  persons 
present  at  the  time  for  the  purpose  of  de- 
termining the  competency  thereof.  After 
the  examination  of  a  number  of  witnesses, 
who  detailed  fully  the  circumstances  under 
which  the  statements  were  made,  counsel 
objected  "because  there  is  no  foundation 
laid  for  it  and  because  it  was  [not]  volun- 
tary." This  objection  was  overruled  and 
the  evidence  admitted. 

The  state  supreme  court  held  that  the 
trial  court,  in  admitting  the  testimony, 
did  not  oommit  error.  This,  notwithstand- 
ing the  Constitution  of  Missouri  provided 
"that  no  person  shall  be  compelled  to  tes- 
tify against  himself  in  a  criminal  case." 
Its  ruling  upon  that  proposition  is  not  sub- 
ject to  review  in  this  court. 

After  the  dedsion  of  the  supreme  court 
in  banc,  affirming  the  judgment,  plaintiff 
in  error  filed  a  petition  for  rehearing  which 
was  denied  without  opinion.  The  third 
ground  of  that  motion  was  as  follows:  "Be- 
cause counsel  for  appellant,  through  neglect 
and  inadvertence,  failed  to  call  the  atten- 
tion of  the  court  to  the  proposition  that 
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the  cross-examination  of  appellant,  wm- 
plained  of  as  improper/  and  the  iiIiiMh 
as  evidence  of  statements  or  'eonffnoM^ 
made  by  appellant  while  in  the  'iwest  W 
of  the  St.  Louis  police  department,  was  u 
direct  violation  of  the  Gonatitution  of  tte 
United  States,  article  6,  AmendmcBU  to 
the  Constitution  of  the  United  Stato.  k 
that  it  compelled  the  appellant  to 
a  witness  against  himself."  The 
came  too  late,  and,  moreover,  article  9  ot 
the  Amendments,  alone  relied  on,  doa  Ml 
operate  as  a  "restriction  of  the  powm«f 
the  state,  but  was  intended  to  operate  lok- 
ly  upon  the  Federal  government.**  Bran 
V.  New  Jersey,  1/5  U.  8.  172,  44  L.  ed.  \\% 
20  Sup.  a  Rep.  77.  And if.as  dcddri,  tk 
admission  of  this  testimony  did  not  ffaUi 
the  rights  of  the  plaintiff  in  error  OBAerthi 
Constitution  and  laws  of  the  state  of  IGi- 
sonri,  the  record  ^affords  no  basis  for  WHII 
ing  that  he  was  not  awarded  due  pnoM  «f 
low.  Howard  v.  Fleming,  191  U.  S.  Mb 
48  L.  ed.  121,  24  Sup.  Ct.  Rep.  49. 

3.  Plaintiff  in  error  filed  a  demnnv  to 
the  indictment,  one  of  the  groonds  of  wUA 
was:  "Because  of  the  ineonaiitenej,  ari- 
tiplicity,  and  repngnanej  of  nid  tamtM, 
the  defendant  is  b^g  proeeeded  acaiHt  to 
violation  of  the  state  and  Federal  famMf 
of  due  process  of  law,  and  in  vfolattoi  m 
his  constitutional  right  to  be  wfuiUti 
informed  of  the  nature  and  eanse  of  tli 
accusation  against  him."  Tlis  dnanv 
was  overruled.  And  also  a  motion  to  fMh 
assigning  similar  grounds,  whkk  vm  K^ 
wise  overruled. 

These  rulings  In  respect  of  tlie  soflebiV 
of  the  indictment  present  no  Fbderd  fHi- 
tion.     Howard  t.  Fleming,  191  U.  &  Mb    i 
135,  48  L.  ed.  121,  184,  M  Sop  a  li^ 
49,  and  cases  dted. 

4.  After   the   demnzrsr  aad  antta  ^    j 
quash  had  been  disposed  of,  a  plea  laiWf 
ment  wm  filed,  averring  that  the 
ing  attorney  Intentionally  rsfralsoi 
indorsing  the  names  of  esrtafai  wRmmim 
the  indictment;  that  deftadaat  was  avlito 
of  Great  Britain  aad  a  subjsst  sfthi  Kll9 
and  that,  by  rirtns  of  trsatlBB*  Iht  kvif 
nations,  the  laws  and  Ooostitatfaa  rf  At 
United  States,  and  ths  kws  of 
defendant  was  entitled  to 
the  witnesses  against  him. 

A  similar  points  with  Uhs 
was  mads  in  the  motioa  to  fHi^  f^ 
court  heard  the  eTidsBos  as  thi  flM  k 
abatement,  and  found  ths  !■■■  ipM 
defendant,  ezoept  that  it  f oaad  thsft  hi  «■ 
a  native  dtlasa  and  i    bjsot  of  QMft  M* 


The  question  of 
I  affsetiag  ths 
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I  709,  ReT.  eut,  (U.  8*  Comp.  SUt. 
ti01»  p.  675K  Frencli  t.  Hopkins,  124  U. 
L  §H  31  l*^  «d.  536,  a  Sup,  Qt.  Eep.  €39. 
l?or  are  we  aware,  aa  Chif^f  Justice  Waite 
lAid  in  Spies  v.  Illinoia  (Ex  parte  Spies)  123 
[J.  S.  131,  182,  31  L.  ed.  80,  91,  8  Sup,  Ct,  Rep. 
11  r  of"  an^'  treaty  giving  to  Bubjects  of  Great 
Britain  any  different  measure  of  juetiee 
^han  secnn*d  to  citizens  of  this  country. 
Ajid  the  general  rule  of  law  is  that  aliens 
ure  subject  to  the  law  of  the  territory 
rbere  the  en  me  is  conunitted.  Wildenhua's 
3afie  (Mali  t.  Keeper  of  Common  Jail)  120 
0.  B.  1,  3€  I*  ed,  605,  7  Sup.  a.  Rep.  383; 
Oarliflle  r.  United  SUtea,  16  Wall.  147,  21 
U  ed.  426;  People  v.  McLeod,  I  Hill.  377, 
S7  Am.  Dec,  32S;  Wharton,  ConB,  U  §  819. 

*Aa  to  the  allegation  that  the  protecut- 
mg  attorney  intentiortally  refrained  from 
indorsing  the  names  of  eertain  wltnesaes  od 
Iii0  indictment,  in  the  motion  to  quash  as 
veil  as  in  the  plea  in  abatement,  the  state 
eourts  held  that  the  charge  was  not  sus- 
tained by  the  evidence . 

The  right  of  the  aecused  to  the  mdorse- 
pient  of  names  of  witnesses  does  not  rest 
{m  the  common  law,  but  Is  statutory,  and 
proidded  for  in  Missouri  by  g  2517  of  the 
Eevised  Statutes  of  1899,  whereby  the  right 
of  the  state  to  use  other  witnesses  not  io 
indorsed  is  recogniced.  The  state  supreme 
court  discussed  the  matter  at  length,  held 
there  was  no  error,  and  added:  '* Aside  from 
si]  this  It  is  manifest  that  the  defendant 
has  no  right  to  complain  of  any  prejudicial 
srror  upon  the  action  of  the  court  upoa 
this  motion.  This  tDOtion  was  filed  October 
6,  1903,  and  the  record  discloses  upou  the 
showing  made  upon  sucb  motion  and  plea 
In  abatement  that  appelant  had  notice  or 
these  additional  witnesses  which  were  in- 
troduced by  the  state  at  the  trial.  The 
trial  did  not  occur  until  the  23d  of  Febru- 
ary, 1904,  some  three  or  four  months  subse* 
quent  to  the  time  of  which  the  record  dis- 
closes that  he  had  notice  of  these  wit- 
nesses."   [108  Mo.  TO,  05  S.  W.  250.] 

The  decision  of  the  supreme  court  that 
defendant  bad  been  tried  in  accordance 
with  the  procedure  pro>ided  by  the  stat- 
utes of  Missouri  is  not  open  to  revision  here 
ia  the  circumstances. 

We  have  not  been  astute  to  apply  to 
these  motloos  the  rigor  of  our  rules,  and 
have  eiplored  the  record  with  care;  but 
have  not  found  therein  any  deniat  of  fun- 
damental rights,  of  due  process  of  law,  or  of 
the  equal  protection  of  the  laws.  The  Fed- 
trsl  questions  asserted  in  the  brief  or  sug- 
gested by  the  record  are  wholly  inadequate 
to  justify  our  interference. 

Writ  of  error  dismiss^^  . 
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•AMANBA  8,  WHTTFIILD  and  the  Stat^  of  [480] 
Missouri  at  the  Relation  of  HERBERT  3. 
HADLEY,  Attorn^  Geoeral,  Fetitionera, 

V* 

.«TNA  LIFE  INSURANCE  COMPANY  OF 
BAHTFORD,  Connecticut, 


(See  S»  Op  Reporter's  ed,  480^01.) 

Constitutional  law^-police  power— insuranet 

— suicide  as  defense. 

1,  The  e^cclujion  of  suicide  as  a  defense 
in  suits  on  policies  of  life  insurance  which 
is  effected  by  Mo.  Rev,  Stat.  1S"9,  §  5982 > 
unless  such  suicide  was  contemplated  at  the 
time  application  was  made  for  the  pol* 
icy,  IS  a  legitimate  exertion  of  power  by 
the  state. 

Insurance — snicide  as  defense. 

2,  A  policy  of  accident  insurance  issued 
after  the  passage  of  Mo,  Rev.  Stat.  1ST9, 
I  5932 J  providing  that  in  all  suits  on  poli- 
cies of  insurauce  on  life  it  shall  be  no  de- 
fejise  thai  the  insured  committed  suicide 
unless  It  be  shown  that  he  contemplated  sui- 
cide when  applying  for  the  policy,  cannot 
lawfully  rcBtrlct  the  liability  of  tbf  insur- 
ance company  to  one  tenth  of  the  princlp^ 
sum  insured,  tn  the  event  of  suicide  nut  UL.m- 
templated  by  the  insured  at  the  tame  ftppli- 
cation  was  made  for  the  policy. 

[No.   258] 

Argued    April    12,    190T.      Decided    April 
22,   1907, 

ON  WRIT   of   Certiorari    to   the   United 
States  dreuit  Court  of  Appeals  for  th« 

Eighth  Circuit  to  review  a  judgment  which 
afBrmed  a  judgment  of  the  Circuit  Court 
for  the  Western  District  of  Missouri,  limit* 
ing  the  recovery  on  a  policy  of  accident  in- 
surance because  of  the  suicide  of  the  in- 
sured to  one  tenth  of  the  principal  sum 
named  in  the  policy.  Reversed  and  re- 
manded for  further  proceedings. 

See  same  case  below,  75  C«  C.  A.  358,  144 
Fed.  366, 

The  facts  are  stated  In  the  opinion. 

Mr.  Frank  Hagermaa  argued  the  causa, 
and,  with  Mr.  Herbert  S,  Hadley,  filed  a 
brief   for   petitioners; 

There  can,  in  case  of  suicide,  be  no  limita- 
tion  in  the  amoimt  of  the  recovery, 

Keller  v.  Travelers'  Ins.  Co.  68  Mo,  App* 
561 ;  Logan  v,  FideWty  k  C,  Co.  146  Mo,  114, 
47  S.  W.  fl48;  Berry  v.  Knights  Templars'  k 
M,  Life  Indemnity  Co.  46  Fed.  440,  1  C.  0. 
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NoTK-^ — On  suicide  as  defense  in  action  on 
policy  of  insurance — see  notes  to  Billings 
V.  Accident  Ins.  Co,  17  L,R.A,  8§j  Clement 
V.  N«w  York  L,  Ins.  Co,  42  L.R.A.  247; 
^tna  L,  Ins,  Co.  v,  Fiorida,  16  C,  C.  A. 
623;  FideUty  &  C,  Co.  v.  Egbert,  28  C.  C. 
A.  284;  and  Home  Ben.  As^.  v.  Sargent, 
35   L.   ed.    1161. 
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!A.  Ml,  4  U.  a  App.  353,  SO  Fed.  511; 
Jarman  y.  Knights  Templars'  &  M.  Life  In- 
demnity Co.  95  Fed.  70,  44  C.  C.  A.  93,  104 
Fed.  638,  187  U.  S.  199,  47  L.  ed.  140,  23 
Sup.  Ct.  Rep.  108. 

Any  other  construction  is  an  evasion  of 
the  statute,  which,  under  familiar  rules, 
should  be  avoided. 

26  Am.  &,  Eng.  Enc.  Law,  2d  ed.  p.  657; 
Magdalen  College  Case,  11  Coke,  76;  End- 
lich.  Interpretation  of  Statutes,  S  138; 
Philpott  V.  St.  George's  Hospital,  6  H.  L. 
Cas.  349. 

Both  the  trial  and  appellate  courts  denied 
that  the  statute  established  any  substantia] 
public  policy.    In  this  they  erred. 

Jarman  v.  Knights  Templars'  &  M.  Life 
Indemnity  Co.  95  Fed.  73;  iEtna.L.  Ins.  Co. 
V.  Florida,  30  L.R.A.  87,  16  C.  C.  A.  618, 
32  U.  S.  App.  753,  69  Fed.  936;  Berry  v. 
Knights  Templars'  &  M.  Life  Indemnity  Co. 
46  Fed.  441;  Christian  v.  Connecticut  Mut. 
L.  Ins.  Co.  143  Mo.  460,  45  S.  W.  268; 
Logan  V.  Fidelity  &  C.  Co.  146  Mo.  123,  47 
S.  W.  948. 

Both  the  trial  and  appellate  courts  erro- 
neously held  that  the  statute,  in  providing 
that  suicide  should  not  be  a  defense,  only 
meant  that  it  should  not  be  a  complete  de- 
fense: because,  as  the  trial  judge  said,  a 
defense  was  "a  general  assertion  that  plain- 
titV  had  no  cause  of  action." 

The  policy  should  be  construed  as  if  there 
were  written  therein  that  "defendant  should 
not  plead  thereto  that  the  insured  committed 
suicide." 

Jarman  v.  Knights  Templars'  &  M.  Life 
Indemnity  Co.  95  Fed.  73. 

The  legislature  deemed  best  to  exclude 
die  defense  of  suicide  altogether  on  such 
4ction8. 

Knights  Templars'  &  M.  Life  Indenmity 
Co.  V.  Jarman,  44  C.  C.  A.  93,  104  Fed. 
643. 

The  words  of  the  suicide  statute  must  be 
taken  in  their  ordinary,  and  not  in  their 
*«chnical,  sense. 

Christian  v.  Connecticut  Mut.  L.  Ins.  Co. 
143  Mo.  469,  45  S.  W.  268. 

Anything  is  a  defense  which  partly  di- 
minishes a  claim. 

9  Am.  &  Eng.  Enc.  I>aw,  2d  ed.  p.  176; 
anited  States  v.  Ordway,  30  Fed.  32;  Baier 
r.  Humpall,  16  Neb.  128,  20  N.  W.  108; 
Willis  V.  Taggard,  6  How.  Pr.  433;  Hough- 
uyn  V.  Townsend,  8  How.  Pr.  443;  Kain  v. 
Oickel  46  How.  Pr.  208;  Foland  v.  Johnson. 
16  Abb.  Pr.  239;  Bush  v.  Prosscr,  11  N.  Y. 
J47 ;  McKyring  v.  Bull  10  N.  Y.  297,  09  Am. 
Oec.  696. 

If  this  court  were  not  bound  by  the  deci- 
sions already  rendered  In  the  state  oourts, 
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it  shonld  at  leait  leui  toward  amnittHf- 
with. 

Burgess  t.  Seligman,  107  U.  &  £0,  t7  L 
ed.  359,  2  Sup.  Ct.  Bep.  la 

Mr.  James  a  Jonea  argued  the  eun,  iid, 
with  Messrs.  Jones,  Joam,  ft  Hodnr,  Boyk^ 
Guthrie,  &  Smith,  and  J.  J.  SariiBgua, 
filed  a  brief  for  respondent: 

In  the  absence  of  any  oontroUiig  lUtitt. 
public  policy  condemns  a  oontraei  to  iim 
against  death  by  intentional  self -kilUi^  iii 
precludes  a  recovery  on  a  life  insnzaaee  pol- 
icy where  death  is  to  earned,  eva  thomh 
the  policy  contains  no  exoeption  eonnv 
suicide. 

Ritter  t.  Mutual  L.  Ins.  Co.  M  U.  & 
139,  42  L.  ed.  693,  18  Sup.  Ct  Bep.  JSi 

Hence  the  statute  is  in  derogatioD  of  «■- 
mon  law;  and,  being  to,  must  be  itrieU^ 
ocmstrued. 

Shaw  V.  North  Pennsylvania  R.  0%  (Stas 
V.  Merchants'  Nat.  Bank)    101  U.  8.  Mb 

25  L.  ed.  804;  Sutherland,  Construetioa  rf 
Statutes,  I  400;  Endlich,  InterpreUtfai  rf 
Statutes,  §S  118,  127;  United  SUta  f. 
Fisher,  2  Cranch,  390,  2  L.  ed.  314;  Mg*. 
SUt.  ft  Const  Law,  p.  271;  little  Bsck4 
M.  R.  Co.  V.  St.  Louis  Southwestera  R.  U 

26  L.R.A.  192,  4  Inters.  Com.  Rep.  8H  U 
C.  C.  A.  417,  27  U.  &  App.  380,  eSVaftm. 

If  the  legislature  of  MiswNiri  hU  ifr 
tended  to  nullify  the  common-law  i^  ti 
contract,  and  intended  abaolutely  to  ib» 
gate  ail  powers  of  partieo  to  eoatiad  HSk 
re8p«H^  to  the  amount  at  risk  la  cms  rf 
suicide,  it  would  have  vied  apt  vorii  fv 
that  purpose. 

Union  Cent  L.  Ins.  Co.  t.  ChaapUiii  M 
C.  C.  A.  208,  116  Fed.  860;  United  8Ma 
V.  Union  P.  R.  Co.  91  U.  &  72,  8S.  IS  L  d. 
224,  229. 

The  contract  pleaded  by  def endaat  b  ^ 
against  the  public  polioj  of  the  state  of  lib 
souri. 

United  States  t.  Trana-MlMoari  M^ 
Asao.  166  U.  B.  290,  340,  41  L.  el  M. 
1027.  17  Sup.  Ct  Rep.  640;  BaltteoRlft 
S.  W.  R.  Co.  V.  Voigt,  176  U.  &  496, «  L 
ed.  560,  20  Sup.  a.  Rep.  686;  Baddci  t.  1^ 
Collector  (Hadden  v.  Banwj)  6  WaU.  N^ 
111,  18L.  ed.  618,619;  Dsnn  ex d».8Bl6« 
Reid,  10  Pet.  624-627,  9  L.  ad.  61lL  M 
Ritter  t.  Mutual  L.  Ini.  Co.  169  U.  &  M 
42  L.  ed.  693,  18  Sup.  Ct  Bcp.  6611 

The  contract  in  queatioB  wm  Ml  ■ 
evasion  of  the  atatuto. 

Endlich,  Interpr«tatloB  of  8lat«tMklUk 
Xeilson  v.  Lagow,  12  How.  ds,  Iff.  16kd. 
009,  913;  26  Am.  &  Eng.  Bne.  Uw,91d.p 
ted  SUtee  v.  BheldoB,  9  Wh^ 


675;  United 
119,  121,  4  L.  ed.  199,  0;  XMM  8Mi« 
Chase,  136  U.  &  266,  soi,  34  L.  ti.  lU.n 
10  Sup.  Ct  Bap.  766. 
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Mr.  Juj^ie«  Hailail  deliTered  the  opinion 
of  the  court  T 

This  ii  a  iiiit  upon  ^n  accident  policy 
of  iniuratiee  iaaued  Novt^mber  Bd^  19Q0,  bj 
the  jEtna  Life  Inanranee  Com  pan  j  of  Hart- 
ford, Connecticut,  upon  the  life  of  James 
Whit  field,  a  rciident  of  Missouri.  The  pol- 
icy Bpecjfiei  various  kinds  of  in|ufiefl;  also, 
the  amount  that  will  be  paid  by  the  (^m- 
pAUj  on  account  of  aueh  injuries  respec- 
tively. It  provides:  *^f  death  results  sole- 
ly from  such  injuries  within  ninety  days, 
the  said  company  will  pay  the  principal 
mm  of  $6,000  to  Amanda  M,  S.  Whitfleld, 
hla  wife,  if  living-  and,  in  event  of  the 
death  of  said  heneficiary  before  the  death  of 
the  mtured,  to  the  executoTB,  administra- 
tors, QT  assigns  of  the  insured/*  The  pol- 
icy recites  that  it  was  issued  and  accepted 
by  the  assured,  James  Whitfield,  subject 
to  certain  conditions,  among  which  are 
these:  ",  ,  ,  5.  In  event  of  death,  loss 
of  limb  or  sight,  or  disability  due  to  in- 
juries intentioually  *inflieted  upon  the  in- 
sured by  any  other  person  {except  assaults 
committed  for  the  sole  purpose  of  bur- 
glary or  robbery),  whether  such  other  per- 
son he  sane  or  insane,  or  under  the  iufluencis 
jf  intoxicants  or  not;  or  due  to  injuries  re- 
Kived  while  fighting  or  in  a  riot;  or  due 
to  in  juries  inttntionaUif  inftieied  upon  the 
injured  hy  himself;  <>r  diw  to  suicide,  mne 
w  iwsa^c;  or  due  to  the  taScJug  of  poison, 
ioluntarily  or  involuntarily,  or  the  inhal- 
ing of  any  ^s  or  i^apor;  or  due  to  injuries 
received  while  under  the  intluence  of  in- 
toxicants or  narcotics^^then,  in  all  such 
(mses  referred  to  in  Uih  pariigraph,  the 
Unjit  of  this  company's  liability  shall  be 
one  tenth  the  amount  otherwise  payable 
under  this  policy,  anything  to  the  con- 
trary     in      this      policy      notwithstanding, 

.  ,  8.  The  maximum  linbility  of  the 
Mmpany  hereunder  in  any  policy  year  shall 
*iot  exceed  the  principal  sum  hereby  in- 
svired,  and  in  no  event  will  daim  for  week- 
Jf  indemnity  be  valid  if  claim  is  also  made 
*ot  any  of  the  stated  amounts  herein  pro* 
''ided  for  specified  injuriea,  bfis<  d  upon  the 
•aJtie  accident  nnd  resulting  in  juries." 

The  insured  died  April  7tb,  1902,  the 
^^aintiff,  hts  widow  and  the  bcnt^ficiary  of 
h^  policy,  alleging  in  her  petition  that  be 
iU*^  "from  hodily  injuries,  elfedcd  through 
eternal,  violent  j  and  accidentfil  meanai,  and 
'y  a  pistol  shot/"  The  petition  also  states 
"^^t  the  company,  after  receiving  proofs 
^  to  the  death  of  the  insured,  olfered  to 
^^y  I5O0  aa  the  full  amount  due  by  §  5 
^*  the  policy,  but  refused  to  phy  more,  Tho 
i*laintiff  naked  a  judgment  for  $5,000  with 
j^terest  from  the  date  of  the  death  of  the 
'loured. 
i05  U.  S. 


The  company,  in  Us  answer,  denied  lia* 
bility  for  the  whole  principal  sum,  and 
averred,  among  other  things,  that,  by  the 
terms  of  the  policy,  'In  the  event  death  is 
caused  by  intentional  injunes  inflicted  by 
the  insured  or  any  other  person,  whether 
such  person  be  aane  or  insane,  or  while 
fighting  or  in  a  riot,  or  by  suicide,  sane  or 
insane,  or  by  poison,  or  by  inhaling  gas  or 
vapor,  or  while  under  the  influence  of  in  ton - 
cants  or  narcotics,  then  the  amount  to  be 
paid  shall  be  one  tenth  of  the  principal  sum, 
or  $isOO;  .  .  .  that  said  James  Whit- 
field died  from  •bodily  injuries  aiused  hy  a [491 J 
pistol  shot  intentionally  fired  hj  himself 
for  the  purpose  thereby  of  taking  his  own 
life;  that  the  cause  of  the  death  of  said 
Whitfield  was  suicide."  It  was  not  averred 
in  the  answer  that  the  insured  contemplated 
suicide  when  applying  for  a  policy. 

The  plaintiff  demurred  to  the  answer. 
The  demurrer  was  overruled,  and  the  plain- 
tiflf  filed  a  teply^  admitting  that  the  in- 
sured ^'died  from  bodily  Injuries  eatised  by 
a  pistol  shot  fired  by  himaelf,  and  the 
cAuae  of  his  death  was  suicide,"  but  aver- 
ring that  the  shot  was  fired  and  the  sui- 
cide committed  at  a  time  when  the  insured 
was  * 'incapable  of  realizing  or  knowing, 
and  when  he  did  not  realise  or  know,  what 
he  was  doing  or  tho  consequences  of  hia 
act." 

The  case— a  jury  having  been  waived  in 
writing — was  tried  by  the  court  upon  nsk 
agreed  statement  of  facts,  one  of  which  was 
that  the  insured  died  *'from  bodily  injuries 
caused  by  a  pistol  shot  intentionally  fired 
by  himself,  for  the  purpose  of  thereby  tak- 
ing his  own  life;  that  the  cause  of  the 
death  of  said  Whitfield  was  suicide." 

The  circuit  court  held  that  the  plaintiff 
waa  not  entitled  to  recover  $5,000*  hut 
only  $600,  and  judgment  for  the  latter 
amount  was  entered.  125  Fed.  269.  That 
judgment  was  affirmed  by  the  circuit  court 
of  appeals,  76  C.  C,  A.  358,  144  Fed.  356,  ' 

and  the  case  is  here  upon  writ  of  certiorarL 
When  the  policy  in  suit  was  issued,  and 
also  when  the  insured  committed  suicide, 
it  was  provided  by  the  statutes  of  Mis- 
souri that  "in  all  suits  upon  policies  of  in- 
surance on  life  hereafter  issued  by  any 
niimpany  doing  busincas  in  this  state,  to  a 
citiiten  of  this  state,  it  shall  he  no  defense 
that  the  insured  committed  suicide,  unless 
it  shall  be  shown  to  the  sat ia fact! on  of  the 
court  or  jury  trying  the  cause,  that  the  in- 
jured contemplated  suicide  at  the  time  ha 
made  hts  application  for  the  policy,  and 
an  J  stipulation  in  the  policy  to  the  con- 
trary shall  be  void,"  Mo.  Rev.  Stat.  IS79, 
§  5982;  Id.  1889,  |  6856;  Id,  1899,  §  7896. 
Assuming — aa  upon  the  record  we  must 
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do — that,  within  the  true  meaning  of  both 
1495]  the  statute  and  the  policy,  the  insured  *com- 
uiitted  suicide,  without  having  contemplat- 
ed self-destruction  at  the  time  he  made 
application  for  insurance,  the  question 
arises  whether  the  contract  of  insurance 
limiting  the  recovery  to  one  tenth  of  the 
principal  sum  specified  was  valid  and  en- 
forceable. 

1.  That  the  statute  is  a  legitimate  exer- 
tion of  power  by  the  state  cannot  be  suc- 
cessfully disputed.  Indeed,  the  contrary 
is  not  asserted  in  this  case,  although  it  is 
suggested  that  the  statute  "seemingly  en- 
courages suicide,  and  offers  a  bounty  there- 
for, payable,  not  out  of  the  public  funds  of 
the  state,  but  out  of  the  funds  of  insurance 
companies."  There  is  some  foundation  for 
this  suggestion  in  a  former  decision  of  this 
court,  in  which  it  was  held  that  public 
policy,  even  in  the  absence  of  a  prohibitory 
statute,  forbade  a  recovery  upon  a  life 
policy,  silent  as  to  suicide,  where  the  in- 
sured, when  in  sound  mind,  wilfully  and 
deliberately  took  his  own  life.  Ritter  v. 
Mutual  L.  Ib8.  Go.  169  U.  S.  139,  154,  42 
L.  ed.  693,  698,  18  Sup.  Ct.  Rep.  300.  But 
the  determination  of  the  present  case  de- 
pends upon  other  considerations  than  those 
involved  in  the  Ritter  Case.  An  insurance 
company  is  not  bound  to  make  a  contract 
which  is  attended  by  the  results  indicated 
by  the  statute  in  question.  If  it  does  busi- 
ness at  all  in  the  state,  it  must  do  so  sub- 
ject to  such  valid  regulations  as  the  state 
may  choose  to  adopt.  Even  if  the  statute 
in  question  could  be  fairly  regarded  by  the 
court  as  inconsistent  with  public  policy  or 
sound  morality,  it  cannot,  for  that  reason 
alone,  be  disregarded;  for  it  is  the  provfaioe 
of  the  state,  by  its  legislature,  to  adopt 
such  a  policy  as  it  deems  best,  provided  it 
does  not,  in  so  doing,  come  into  conflict  with 
the  Constitution  of  the  state  or  the  Oon- 
stitution  of  the  United  States.  There  ia  no 
such  conflict  here.  The  legislative  will, 
within  the  limits  stated,  must  be  respected, 
if  all  that  can  be  said  is  that,  in  the  opin- 
ion of  the  court,  the  statute  expressing  that 
will  is  unwise  from  the  standpoint  of  the 
public  interests.  See  Northwestern  Nat. 
L.  Ina.  Co.  v.  Riggs,  203  U.  S.  243,  ante,  168, 
27  Sup.  Ct.  Rep.  126. 

2.  Did  the  courts  below  err  in  adjudging 
that  the  policy  in  suit  was  not  forbidden 
(406] by  the  statute?  Can  an  insurance  *oom- 
pany  and  the  insured  lawfully  stipulate 
that,  in  the  event  of  suicide,  not  contem- 
plated by  the  insured  when  applying  for  a 
policy,  the  company  shall  not  be  bound  to 
pay  the  principal  sum  insured,  but  only  m 
given  part  thereof?  Will  the  statute,  in  a 
case  of  suicide,  allow  the  company, 
898 


sued  on  its  policy,  to  make  a  defenie  tkit 
will  exempt  it,  simply  hecaum  of  mmI  «» 
aide,  from  liability  for  the  prindpal  m? 

We  cannot  agree  with  the  learned  0onti 
below  in  their  interpretation  of  the  itsttlc. 
Tlie  contract  between  the  parties,  eTidcMcl 
by  the  policy,  is,  we  think,  an  evasioa  of  th 
statute,  and  tends  to  defeat  the  objeeti  fv 
which  it  was  enaeted.  In  clear,  aapbtie 
words  the  statute  deelarea  that  in  ell  niU 
on  policies  of  insurance  on  life  it  shall  li 
no  defense  that  the  insured  eommitted  iri- 
cide,  unless  it  be  shown  that  he  coataB- 
plated  Buidde  when  applying  fbr  tki  paHcf. 
Whatever  tends  to  diminish  the  platatin 
cause  of  action  or  to  defeat  reoofciy  n 
whole  or  in  part  amounts  in  law  to  a  ii- 
fense.  When  the  company  denied  its  fii- 
bility  for  the  whole  of  the  principal  ■ni.t 
certainly  made  a  defense  aa  to  all  of  tkt 
sum  except  one  tenth.  If,  notwithttaaiioi 
the  statute,  an  insurance  company  Bay,  If 
contract,  bind  itself,  in  case  of  thi  s^iitfi 
of  the  insured,  to  pay  only  one  tenth  of  tk 
principal  sum,  may  it  not  lawfully  tatUnd 
for  exemption  as  to  the  whole  sua  or  oi(f 
a  nominal  part  thereof,  and,  if  sued.  Mil 
any  action  in  which  a  reeoveiy  ii  iomM 
for  the  entire  amount  lasuwd?  In  thh  w| 
the  statute  could  be  aamillad  or  imii  mt 
less  for  any  practical  purpoM.  LookhfM 
the  object  of  the  atatnto,  aad  fjMt^  olMl 
to  ita  words  aeoordiag  to  thrir  oritatf^  j 
natural  meanings  the  Isglalaftif*  iatnt  m 
to  out  up  by  the  roots  any  dnfisso.  m  to 
the  whole  and  every  part  of  tki  sm  ifr 
suredy  which  was  grouped  upoa  the  fMtrf  j 
suicide.  The  manltet  pnrpoM  of  ths  llil-  ; 
ute  was  to  mahs  all  iaqolry  as  ts  iririii 
wholly  immaterial,  neept  wkK%  thi  Ih 
sured  contemplated  aaldds  at  thi  tlM  It 
applied  for  his  policy.  Any  eoalnel  Imh 
sistent  with  the  statute  most  be  hdl  nH  . 
•In  Beny  ▼.  Knli^  Ttepluir  ft  X.  iM 
Indemnity  Co.  46  Vsd.  441,  wUoh  «M«» 
tion  upon  a  policy  of  lifb  fniiiraiMi  B  W 
pesfs  that  the  p^Uoy,  mmaag  oChor  lUN!^ 
provided  that,  In  ths  can  of  thi  ■>**■ 
struction  of  tlie  lasoiad,  whsfbsf  viIbM 
or  inyoluntaiy,  aau  0r  fawmy  tht  fdhf 
should  be  void.  JndgmsBt  was  ^Ni  i* 
the  pUintiflr.  Ths  dnoH  oovt  sriii  ^ 
Is  contended  that  the  pioHrioB  li  thi  pdi^ 
declaring  that  tt  shaD  bs  void  if  Hi » 
sured  commits  soiddtb  la  a  waliw  cr  iii^ 
ficatioa  of  the  statute  whiah  iiJawi  «* 
a  stipulatkm  la  a  poUoy  UOI  li  uli' 
The  sUtuto  is 
alike  oaths 

sured.    Its  '     f  npf       was  to  . 
annul  audi  m  la  polUi^tfi'* 

cannot  be  waives  or  Bbragitad  by  Mf  ^'^ 
of  contract  or  by  I  Hnwhatoi*  Bi 
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l^igiAlative  will,  when  eitpressed  in  the  per- 
enptory  terms  of  this  atatutei  ia  parnmouat 
ijid  abaoiute,  and  cannot  be  v«.rLed  or 
raived  by  the  private  ooa  vent  ions  of  the 
parties."  Upon  writ  of  error  to  the  eircuit 
»ourt  of  appeals  the  judgment  was  a-ffirmed, 
tliat  coiirt  sayini;::  **Thi^  coitijmiiy  refused  to 
\)A^*  thf  full  anion nt  numed  in  the  policy, 
riaiming  that,  b)'  tlie  express  provisioni  of 
:lifr  policy,  stlf  destructiou  by  the?  itiaured, 
irhether  sane  or  insane,  rendered  the  eon- 
trmei  for  the  payment  of  $5,000  void,  and 
the  company  waa  only  bound  to  pay  the 
imoimt  which  had  been  paid  in  adseg^ments 
by  the  insured-  This  action  was  brought  in 
the  circuit  court  for  the  weatern  diet r let  of 
Uiaaouri,  to  reooveT  the  full  sum  of  $5,000. 
The  ca^e  was  tried  to  the  court,  a  jury  be- 
isg  waived.  The  parties  stipulated  that  the 
!Oiitipatiy  waa  Hable  for  the  full  amount 
claimed  by  the  plain tiffa^  unless  excused  by 
tha  clause  in  the  policy  providing  thai  the 
ifttne    should    he    void    in    case   of    suicide; 

.  .  Judgment  in  favor  of  plaintiffs 
iiaving  been  entered  for  the  full  amount  of 
the  policy,  the  case  was  brought  to  this 
sourt  upon  writ  of  error.  ...  In  our 
[udgment,  the  court  below  ruled  correctly 
b  holding  that  the  policy  sued  on  was  a 
contract  made  in  Missourit  and,  as  Buch, 
that  the  provisions  of  fl  5082  [the  same  as 
the  statute  now  in  queition]  are  applicable 
'thereto ;  and  therefore  the  jmdgmeGt  !■  Af- 
Inmed,  at  oosta  of  plaintiff  in  error."  1  C, 
3.  A.  ©ei,  662,  50^,  4  U.  a  App.  353-355, 
559,  50  Fed.  oil,  512.  515. 

In  Knights  Templars^  A  M.  Life  Indem- 
lity  Co.  Y.  Jarnian.  187  U.  S.  107,  47  L.  ed. 
139,  i3  Sup.  Ct.  Rep.  108,  this  court  had  oc- 
iaaion  to  consider  the  scope  and  effect  of 
he  statute  here  in  question^  That  waa  an 
iction  upon  a  policy  of  life  insurance  for 
^,000.  A  recovery  for  the  whole  sum  was 
lought,  hut  the  company  defended  the  ac- 
lion  upon  the  ground  that  the  provision  in 
.he  statute  that  it  should  ba  no  <|efense  that 
:he  insured  committed  suicide  related  only 
0  cases  where  he  took  his  own  life  volun- 
arily,  while  sane,  and  in  full  possess  ton  of 
3 is  mental  facrulties ;  that  the  provision  in 
:he  policy  that  *'  ^in  case  of  the  self-destruc- 
tion of  the  holder  of  thts  policy,  whether 
voluntary   or   involuntary,   sane   or   inmne, 

,  ,  this  policy  shall  become  null  and 
roid,^  applies,  and  exonerates  the  company 
Tom  all  liability  beyond  that  provided  in 
;he  policy,  ^hat»  in  the  case  of  the  suicide 
>f  the  holder  of  this  policy,  then  this  com- 
mny  will  pay  to  his  widow  and  heirs  or 
levisees  such  an  amount  of  bis  policy  as 
he  member  shall  have  paid  to  this  com- 
pany on  the  policy  in  assessments  on  the 
lame,  without  interest/  "  This  view  of  the 
205  U.  8. 


statute  waa  not  accepted  in  the  circuit 
courts  and  there  was  judgment  against  the 
company  for  the  whole  sum  insured.  Tliat 
judgment  waa  affirmed  here  upon  certioiari 
to  the  circuit  court  of  appeals. 

A  leading  case  on  the  general  subject  is 
Logan  ¥,  Fidelity  M  C.  Oo.  140  Mo.  lU, 
110,  m,  1E3,  47  5.  W.  948,  which  was  a 
suit  upoH  a  policy  which,  aeeording  to  the 
answer  in  the  ease,  contained  stipulations 
and  covenanti  to  the  effect  that,  in  the 
event  of  fatal  injuries  to  the  assured^  wan- 
tonly inflicted  upon  bimielf,  or  inflicted 
upon  himself  while  iniane»  the  company's 
liability  under  its  policy  should  be  a  sum 
equal  to  the  premiums  paid,  and  that  sum 
the  policy  provided  ahould  he  in  full  liquida- 
tion of  all  claims  under  it.  The  question 
before  the  court  waa  whether  or  not  the 
statute  here  in  question  applied  to  such  a 
policy  as  the  one  there  in  suit.  The  trial 
court  instructed  the  jury  to  return  ri  vf**- 
diet  for  the  full  amount  *of  the  poli<^,  with [4 90] 
interest.  The  court  saidi  "The  error  into 
which  respondent  has  fallen  Is  in  assuming 
that  §  5855  [the  statute  now  in  question] 
was  intended  to  affect  a  particular  line, 
class,  or  department  of  insurance,  as  the 
same  has  been  classifled  for  legislation.  The 
real  object  of  the  section,  as  thp  clear  terms 
of  ita  language  ezpreaa,  ia  to  affect  all  pali* 
ciea  of  inmiranm  on  life  from "  v^fhatever 
class,  department,  or  tine  of  insurance  the 
policy  may  be  issued,  or  by  whatever  name 
or  designation  the  company  may  be  known. 
It  is  policies  of  a  given  kind,  and  not  com- 
panies of  a  class,  that  are  to  be  affected  by 
the  provisions  of  §  5855.  The  section  was 
enacted  clearly  to  protect  all  policy  ho  Id  en 
of  insurance  on  life  againat  the  defense  that 
the  insured  committed  suicide,  all  provisions 
in  the  policies  to  the  contrary  notwith- 
standing, unless,  as  provided  in  the  section, 
it  c«n  be  shown  that  the  insured  con* 
temptated  suicide  at  the  time  he  made  ap- 
plication for  the  pylicy.  ,  .  ,  When  a 
policy  covers  loss  of  life  from  external,  vio- 
lentj  and  accidental  means  alone,  why  is  it 
not  insurance  on  life?  Such  a  provision  in- 
rorporated  in  a  general  life  insurance  policy 
admittedly  would  be  insurance  on  life:  then 
why  less  insurance  on  life  because  not  cou- 
pled with  provisions  covering  loss  of  life 
from  usual  or  natural  causes  as  well  T 
If  one  holda  a  general  life  policy  and 
an  accident  policy,  and  ii  kilted  by 
lightning  or  commits  suicide,  so  that  he 
may  be  said  to  have  died  by  accidental 
means,  both  the  companies  should  pay,  and 
the  stipulation  again<^t  liability  in  the  event 
of  suicide  in  the  policies  should  be  no  mor« 
a  defense  against  the  suit  upon  the  accident 
policy,   providing  against  death  from  acci- 
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dental  canse,  than  against  the  policy  which 
goes  further  and  oovers  death  from  other 
causes  as  well.  No  such  exception  or  ex- 
emption is  found  in  the  plain  and  compre- 
hensive language  of  §  6855.  ...  No  rule  of 
construction,  short  of  one  applied  for  dis- 
tortion and  destruction,  can  relieve  acci- 
dent insurance  companies,  issuing  policies 
of  insurance  on  life  in  this  state,  from  the 
operation  and  influences  of  §  5855,  which,  in 
plain  and  imambiguous  terms,  declares  that 

[500',  in  all  nuit?  upon  policies  of  ^insurance  on 
life  thereafter  issued,  it  shall  be  no  defense 
that  the  assured  committed  suicide,  unless 
it  shall  have  been  shown,  to  the  satisfac- 
tion of  the  court  or  judge  trying  the  cause, 
that  the  insured  contemplated  suicide  at  the 
time  of  making  his  application  for  the  poli- 
cies; all  stipulations  in  the  policy  to  the 
contrary  being  void." 

In  Keller  v.  Travelers*  Ins.  Co.  decided  by 
the  St.  Louis  court  of  appeals,  58  Mo.  App. 
557,  560.  561,  we  have  a  decision  very  much 
in  point.  That  was  an  action  on  an  insur- 
ance policy  for  $2,500.  The  company  de- 
fended upon  the  ground  that,  by  the  terms 
of  the  policy,  if  the  insured  died  of  suicide, 
whether  the  act  bo  voluntary  or  involun- 
tary, it  should  be  liable  for  the  then  full 
net  value  of  said  policy  per  the  American 
Experience  Table  of  Mortality  and  Ay^  per 
cent  interest,  and  no  more,  and  that  the 
same  should  be  paid  in  manner  and  form  as 
provided  in  the  policy  for  the  payment 
thereof  in  the  event  of  death.  The  defense 
was  that  the  insured  committed  suicide, 
and  that  the  full  net  value  of  the  policy, 
according  to  the  contract,  was  only  $814.50, 
and  no  more.  The  defense  was  overruled 
and  judgment  given  for  the  principal  sum. 
That  judgment  was  affirmed  in  the  court  of 
appeals,  the  court  saying:  "The  plain  pur- 
pose of  the  statute,  supra,  was  to  pre- 
vent the  insertion  in  policies  of  life  insur- 
ance of  exceptions  to  liability  on  the  ground 
of  the  suicide  of  the  insured,  unless  it 
could  be  proven  *that  the  insured  contem- 
plated suicide  at  the  time  he  made  the  ap- 
plication for  the  policy.'  This  was,  in  ef- 
fect, a  legislative  declaration  of  the  public 
policy  of  this  state.  That  ii  wHb  intended 
to  limit  the  power  to  contract  for  a  lesser 
liability  in  cases  of  death  by  suicide,  not 
within  the  limitation  expressed  in  the  stat- 
ute, is  also  apparent  from  its  terms,  to  wit: 
'And  any  stipulation  to  the  contrary  shall 
lie  void.*  .  .  .  The  fact  that  the  premi- 
um warranted,  and  the  policy  guaranteed, 
full  insurance  in  case  of  the  death  of 
the  insured  for  any  cause  not  specified 
in  the  clause  set  up  in  the  defendant's  an- 
BvreT,    demonstrates    that    said    clause   was 

[601] designed  to  modifv  the  liability  of  the  *in- 
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snnuioe  ocmpuij  if  the  imured  eow^ 
ted  suicide.  It  necesurily  followi,  if  tkii 
stipulation  as  to  a  decreased  liability  iitki 
event  of  deaili  by  suicide  is  enforad,tkt 
it  is  mme  defense  to  the  othcrwiie  M 
liability  agreed  upon  in  the  policy,  ii  tki 
statute  in  question  declares  that  snklile,iil 
oonunitted  as  theroiii  set  forth,  is  *■•  *> 
fenae,*  we  cannot  hold  that  the  praol 
stipulation  can  be  enforced  without  violi^ 
ing  the  plain  terms  of  m  mandatory  lUMi 
which  the  parties  have  no  power  to  aHir « 
abrogate." 

Without  further  discussion,  we  adjrip 
that,  under  the  statute  in  question,  uj- 
thing  to  the  contrary  in  tlie  policy  iHMl 
by  the  insurance  company  notwithilnfi^ 
where  liability  upon  m  life  policy  ii  dairi 
simply  because  of  the  luicide  of  the  immi 
the  beneficiary  of  the  policy  ean  reeomfki 
whole  of  the  principal  sum,  unkM  K  li 
shown  that  the  insured,  mt  the  tiae  of  Hi 
application  for  the  policy,  eontcmpiated  iri- 
cide.  The  judgment  mnst»  thertfore^  k  » 
versed  and  the  ease  remanded  for  telkr 
proceedings  in  eonlonnity  with  thto  i 
and  consistent  with  law. 

It  is  so  ordered. 


THOMAB  MILKER  HARRI8QV,  FH  b 
Srr., 

V. 

J.  A.  MAGOON,  F.  B.  MeStoeker.  Donltai 
Emerson,  L.  G.  Abies,  T.  E.  Gowart,  J.I- 
Kirkpatrick,  A.  E.  POwter,  J.  Woltaii^ 
and  George  D.  Moore. 

(See  a  a  Beporter^  ed.  50I-M&I 


Error  to  Hawaiian  ■npremt 

amending  jurisdictional  itatutiL 
A  writ  of  error  fraa  thi 
Supreme  Gourt  to  the  supreme  eout  rf  At 
territory  of  Hawaii  whieh  wwld  Ml  Ii 
when  final  judgment  was  entersd  «mMlkt 
sustained  as  an  exercise  of  ths  MPdhH 
jurisdiction  conferred  by  the  sisl  el  aHA 
3,  1906  (S3  SUt  at  L.  1035,  ^ul  IlSk 
f  3,  amending  the  act  of  April  SMW  [U 
Stat,  at  L.  141,  158,  chap.  SS9),  |  ML^- 
cause  a  petition  for  rehcftring^  iMA  fli 
territorial  supreme  court  catsitelHi  tfi 
acted  upon,  was  not  denied  faj  ttll  tlMk 
until  after  the  later  statati  wml  M 
effect. 

[No.  107.] 


Submitted  Mueh  18,  1907. 
22,  1907. 
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Territoiy  of  Hawidi  to 
ment  whieh  orcrmled 
Circuit  Court  of  ths  lint 
territory,  wUak  had 
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70,    fm    m    QcmtTaet.     Dismlaaed  for 

'  jurisdictioii. 

ame   c&se  below*    16   Qaw.  332;    on 

Lg,  le  Haw.  485. 

'acta  >re   stated   in   tbe  opinion. 

fl.  TbomAs  Miliier  Harrison,  in  pro- 

Aona,  B.  L,  Wi  thing ton^  and  A.  G.  M. 

on  submitted  the  cAuse  for  plaintiff 

\     Mr,    W.    R,    Castle   was   on   the 

B.  J.  Alfred  Magoon,  F.  B.  McStock- 
Mna,  Dorothea  Emerson^  in  propriiB 
i  Bubmitted  the  cause  for  defendants 

k  B.  McCUufihan  also  submitted  the 
or  defendants  in  error.  Mr.  S.  H. 
ras  on  his  brief. 

tustice  Holmes  delivered  the  opinion 

ourtj 

Is  a  writ  of  error  to  review  a  judg- 
»r  the  defendants  in  a  suit  upon  a 
u  10  Haw.  332,  4S5,  At  the  trial 
it  was  ordered,  subject  to  exceptions 
f  the  plainti^.  A  motion  for  a  new 
M  made  but  was  dismissed,  and  this 
il  also  was  excepted  to.  The  su- 
omt  held  that  the  former  exceptions 
esented  too  late,  but  that  the  latter 
m  and  raised  the  question  whether 
^ment  of  nonsuit  was  right  as  mat- 
aw.  It  discussed  this  question  and 
id  the  Judgment.  This  was  on  De- 
14,  1904.    In  January,  1905,  a  peti- 

rehearing  was  filed;  it  was  enter- 
)y  the  court,  and,  after  argument, 
lied  on  March  6,  1905.  The  defend- 
error  now  move  to  dismiss,  the  main 

being  that  the  act  of  March  3, 
ap.  1465,  §  3  (33  Stat,  at  L.  1035), 
ig  the  act  of  April  30,  1900,  chap. 
6  (31  Stat,  at  L.  141,  158),  granting 

error,  etc.,  does  not  apply.f 
answered  for  the  plaintiflf  in  error 

the  petition  for  rehearing  was  en- 
i  and  acted  upon  by  the  supreme 

the  territory,  the  time  to  be  con- 

3f  April  30,  1900,  chap.  339.  §  86: 
The  laws  of  the  United  States  re- 
)  appeals,  writs  of  error,  removal  of 
ind  other  matters  and  proofed ^tk^'s  as 
the  courts  of  the  United  States  and 
ts  of  the  several  states,  shall  govern 
matters  and  proceedings  as  between 
rts  of  the  United  States  and  the 
f  the  territory  of  Hawaii.  .  .  ." 
led  by  act  of  March  3,  1905,  chap. 
3,  by  adding  at  the  end  of  the  aec- 
Provided,  That  writs  of  error  and 
may  also  be  taken  from  the  supreme 
'  the  territory  of  Hawaii  to  the 
Court  of  the  United  States  in  all 
lere  the  amount  involved,  exclusive 
exceeds  the  sum  or  value  of  five 
i  dollars." 
S. 


sidered  is  the  date  when  the  petition  was 
denied,  and  that  that  was  after  the  statute 
went  into  effect,  ^oorhees  v.  John  T,  Noye 
Mfg.  Co.  151  U.  S.  135,  38  L.  ed,  101,  14  Sup, 
Ct.  Rep.  206 1  Northern  P.  R,  Co.  y.  *Hotm«fB,[50Sl 
155  U.  S.  137.  39  L.  ed.  99,  15  Sup.  Ct.  Hep. 
2S.  No  doubt  the  deciiions  cited  and  others 
»how  that  where  a  right  to  take  the  case 
up  exists  at  the  time  of  the  original  judg- 
ment, the  time  limited  for  the  writ  of  er* 
ror  on  appeal  does  not  begin  to  run  until 
the  petition  for  rehearing  is  diapoaed  of. 
But  there  are  limits  to  even  that  nj!e. 
When  aa  appeal  in  bankruptcy,  required  by 
general  orders  in  bankruptcy,  38,  f  2*  to 
be  brought  withm  thirty  days  after  the 
judgment  or  decree,  wai  not  brought  with- 
in that  timet  the  fact  that  a  petition  for 
rehearing  was  filed  within  the  trme  re- 
quired by  the  court  below ,  but  after  the 
thirty  days,  was  held  not  to  prolong  the 
time  for  appeal.  "The  appellant  could  not 
reinvest  himself  with  that  right  by  filing 
a  petition  for  rehearing,'*  Conboy  v.  First 
Nat  Bank,  203  U.  S.  141,  145,  ante:,  128,  130v 
27  Sup.  a.  Rep.  60,  If,  at  the  tim(*  of  final 
judgment,  there  is  no  right  of  appeal  what- 
ever, it  is  perhaps  even  plainer  that  a 
party  eannot  evoke  a  new  one  by  filing  & 
petition  for  rehearing,  even  if,  by  accident, 
it  is  kept  along  until  an  act  giving  an  ap- 
peal is  paaaed.  Whether,  in  any  event,  a 
writ  of  error  would  lie  in  this  case,  it  is 
unneceisary  to  decide. 
Writ  of  error  dismiised. 
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HOME  SAVINGS  BANK,  Plff.  in  Err., 

V. 

CITY  OF  DES  MOINES  and  the  City  Coun- 
cil  of  Said  City  as  a  Board  of  Review. 

(No.  32.) 


PEOPLE'S  SAVINGS  BANK,  Plff.  in  Err., 

V. 

CITY  OF  DES  MOINES  and  the  City  Coun- 
cil of  Said  City  as  a  Board  of  Review. 
(No.  83.) 


DES    MOINES    SAVINGS    BANK,   Plff.    in 
Err., 

V. 

CITY  OF  DES  MOINES  and  the  City  Coun- 
cil of  Said  City  as  a  Board  of  Review. 
(No.  92.) 

(See  S.  C.  Reporter's  ed.  503-521.) 

Taxes — immunity  of  national  securities 
from  state  taxation. 

The    immunity   of   national   securities 
from   state   taxation    is   violated   by   a   tax 


Note. — On  the  limitations  on  taxing 
power  from  mutual  independence  of  Fed- 
eral and  state  governments — see  note  to 
Grether  v.  Wright,  23  C.  C.  A.  515. 
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Imposed  under  the  authority  of  Iowa  Oode, 
§  1322,  directing  that  shares  of  stock  of 
state  banks  shall  be  assessed  to  such  banks, 
and  not  to  individual  stockholders,  the  sub- 
stantial effect  of  which  is  to  require  tax- 
ation upon  the  property,  not  including  the 
franchises,  of  such  banks,  and  to  adopt  the 
value  of  the  shares  as  the  measure  of  the 
taxable  valuation  of  such  jproperty,  with- 
out permitting  any  deduction  from  such 
valuation  on  account  of  bonds  of  the  United 
States  owned  by  the  banks. 

[Nos.  82,  83,  92.] 

Argued  November  2,  5,  1906.  Ordered  for 
reargument  December  3,  1906.  Reargued 
March  6,  1907.    Decided  April  22,  1907. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Iowa  to  review  three  judg- 
ments which  affirmed  judgments  of  the 
District  Court  of  Polk  County,  in  that  state, 
affirming  the  action  of  the  Board  of  Review 
of  the  City  of  Des  Moines  in  refusing  to 
deduct  from  the  assessment  of  certain 
state  banks  upon  their  shares  of  stock  the 
amount  of  government  bonds  owned  by 
them.  Reversed  and  remanded  for  fur- 
ther proceedings. 

See  same  case  below  (Iowa)  101  N.  W. 
867. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  O.  Harbison  argued  the  cause, 
and,  with  Mr.  Horatio  F.  Dale,  filed  a  brief 
for  plaintiff  in  error  in  No.  82. 

A  state  tax  upon  the  capital  or  capital 
stock  of  a  corporation  is  a  tax  upon  United 
States  bonds  purchased  with  the  whole  or 
any  part  of  such  capital;  and  a  tax  as- 
sessed  and  levied  by  the  state  on  U.  S.  bonds 
is  in  contravention  of  the  Constitution  of  tlie 
United  States  giving  the  government  the 
power  to  borrow  money,  etc.,  and  in  vio- 
lation of  the  statutes  of  the  United  States 
exempting  such  bonds  from  state  taxation. 

Weston  V.  Charleston,  2  Pet.  449,  7  L.  ed 
481;  Bank  of  Commonwealth  v.  Tax  k  A. 
Comrs.  (New  York  ex  rel.  Bank  of  Com- 
monwealth V.  Tax  k  A.  Comrs.)  2  Blaek, 
635,  note,  17  L.  ed.  456;  New  York  ax  rel. 
Bank  of  Commerce  v.  Tax  &  A.  Comrs.  2 
Black,  620.  17  L.  ed.  461;  Bank  Tax  C^se 
(Now  York  ex  rel.  Bank  of  the  Common- 
wealth V.  Tax  &  A.  Comrs.)  2  Wall.  200, 
17  L.  pd.  793;  Bradley  v.  Illinois,  4  Wall. 
450.  18  L.  ed.  433;  Society  for  Savings  v. 
Coit4».  6  Wall.  594,  18  L.  ed.  897;  Hamilton 
^Tfg.  Co.  V.  Massachusetts,  6  Wall.  632,  18 
L.  vd.  904:  FirRt  Nat.  Bank  v.  Kentucky,  0 
Wall.  .353.  19  L.  ed.  701:  Home  Ins.  Co.  v. 
Now  York.  134  U.  S.  698,  83  L.  ed.  1029, 
10  Sup.  (^t.  Rep.  693;  German  American 
Rav.  Bunk  v.  Burlington,  64  Iowa,  609.  7 
K.  W.  105;  Ottumwa  S%v.  Bank  v.  Ottum- 
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wa,  96  lowm,  176,  63  K.  W.  672; 

V.  CenterviUe,  69  Iowa,  489,  29  N.  W.  M 

The  assessment  waa  not  only  b  Iqpl  4- 
feet,  but  in  very  fact,  upon  tha  enpitil  rf 
the  bank. 

Bank  Tax  Case,  supra;  Twinf  n  T.WHfc- 
worth,  117  U.  S.  180,  29  L.  ed.  811,  6  8i^ 
Ct  Rep.  646. 

That  some  other  or  different  aaHBOk 
might  have  been  made  whieh  woold  tan 
been  valid  and  constitutional  does  not  nit 
date  the  assessment  actually  made,  if  ttrt 
assessment  was  unconstitutional  ud  loii 
even  though  the  state  supreme  eout  rf^ 
firmed  the  assessment  which  was  h  flMk 
made. 

Owensboro  Nat.  Bank  v.  Owensbora^  17SQ. 
S.  664,  43  L.  ed.  850,  19  Sup.  Ct  Bcpi ». 

Conceding,  for  the  purpose  off  aipaBl 
only,  that  the  assessment  waa  in  font  qa 
the  "shares  of  stock,"  and  not  npai  thi 
"moneys  and  oredits"  or  ''pttwmal  fnftttf 
(the  capital)  of  the  bank,  the  k|d  •M 
or  result  ia  the  same. 

New  Orleans  v.  Honaton,  119  U.  a  W 
30  L.  ed.  411,  7  Sup.  Ct  Sep.  199. 

Shares  of  stook  In  national 
"oredita*  within  the  meaning  of  tbi  Kil- 
utea  of  Iowa  relating  to  ♦^^t***",  aai  thi 
shareholder  is  entitled  to  dedoet  hb  jjiA 
dtbtM  from  the  value  of  soeh  aham  vhnAi 
same  are  assessed  f6r  taxation. 

Redhead  v.  Iowa  Nat.  Bank.  I»  bf^ 
672,  103  N.  W.  796;  Primghar  State  Ink 
V.  Rerick,  96  Iowa,  242,  64  N.  W.  991;  IM 
Nat.  Bank  v.  Albia,  86  Iowa,  94,  62  H.  W. 
334;  Richarda  v.  Rock  Rapids,  SI  M.  Ui 

The  same  is  true  of  shares  of  sfesck  oil* 
than  those  of  national  banks. 

Equitable  L.  Ins.  Co.  v.  Board  of  W^ 
ization,  74  Iowa,  178,  37  N.  W.  141;  IM 
Nat.  Bank  v.  Albia,  86  Iowa,  28,  81  X.  W. 
334. 

Congreas  haa  power  to  antboriss  or  fKtk 
a  state  to  assess  a  tax  on  the  i 
in  the  hands  of  the  shareholders  of  a  i 
ration  organised  under  an  aet  of  ( 
as  an  instrumentality  or  Beans  sf  i^olV 
on  or  eondueting  some  of  the  oasnliHi  ■ 
the  government  (such  as  a 
as  established  in  the  national  1 
1864),  without  deduetiag  tnm  Iks  mtmd 
such  shares  the  Talue  of  the 
part  of  the  capital  of  the 
vested  in  U.  S.  bonds  or  othar  IMMI 
securities. 

Van  AUen  v.  Asstsw»ii  ((^bMI  «i 
Utiea)  8  Wall.  678,  18  Ll  sd.  21 

The  pennission  of  fTnngisss  Is  i 
to  authorise  a  state  to     x  IWdsial  i 

Owensboro  Nat^  Baax  t.  OwsmIsn^  M 
U.  8.  668,  48  L.  ed.  882,  19  Sl^L  a  ftfk 
637;  aerelaBd  Trust  Oo.  ▼.  I^iv.  W 

assiLi^ 


im. 
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II  a  114.  46  L.  ed.  458,  22  Stip,  a.  Hep. 

394. 

The  power  of  the  state,  for  purpose  of 
ta^atfoD.  ta  make  differentiation  between 
Uxs  capital  itock  owned  hj  the  corpar&tion 
md  the  aharea  of  stock  owned  by  the  in- 
dividual aharelxolders,  in  well  settled;  but 
there  is  nothing  in  anj  of  the  cases  decide il 
on  this  point  bj  this  eourt  that  in  any  man- 
ner limits  or  lestrjcte  the  effect  of  the  Unit- 
id  States  Constitution  upon,  or  the  power  of 
Congress  over,  the  see uri ties  of  the  United 
Stateii,  or  which  in  any  manner  extends  the 
pofwera  of  the  state,  legislative  or  judioiali 
yt^T  such  Federal  lecurities,  eateept  by  per- 
miaaion  of  Congresa. 

Cleveland  Trust  Co.  v*  Lander,  184  U.  S. 
in,  46  L.  ea.  4$6,  22  Sup.  Ct.  Rep.  ^94; 
:<irry  v.  Baltimore,  19fl  U.  S,  466,  4&  L,  «d. 
5S6,  25  Sup.  Ct  Rep,  2&7;  Tennessee  v. 
miitworlh,  117  U.  S.  135,  29  L.  ed.  831,  6 
^p.  CL  Rep.  045, 

No  act  of  Congress  is  necessary  to  pro- 
libit  or  prevent  the  state  from  taxing  Fed- 
tral  securities  or  instrumentalities.  This 
[srohJbUion   is  conatitutionaL 

Plummer  v.  Coler,  178  U,  S.  115,  44  L.  od. 
198,  20  Sup.  Ct.  Rep.  82© ;  Lionberger  ¥. 
Kouse,  9  Wall  468,  19  L.  ed.  721. 

The  power  of  the  state  to  admit  generally, 
,o  admit  on  terms,  or  to  exclude  foreign  cor- 
Kiratious  from  entering  the  state,  is  a  mat- 
ter solely  within  the  discretion  of  the  state 
egpis-lnture}  so  long  as  it  acts  within  its 
IroTince  and  jurisdiction;  but  this  power 
nust  be  so  exercised  a^  not  to  cooflict  with 
he  Federal  Constitution. 

Home  Ins.  Co.  v.  Morse,  20  WslL  44&,  22 
^.  ed.  365. 

Bo,  also,  the  power  of  the  state  l^sla- 
ure  to  diO'erentiate  between  the  ownership 
f  the  capital  slock  and  the  shares  of  stock 
or  purposes  of  taxation  is  equally  a  matter 
olely  within  the  discretion  of  the  Btate  legis- 
ature  so  long  sks  it  acta  within  its  province 
^nd  jurisdiction ;  but  in  this  matter  also  the 
lOWer  must  be  so  exercised  as  not  to  con- 
liet  with  the  Federal  Constitution. 

Messrs.  Nathaniel  T.  Guernsey  and  George 
\  Henry  argued  the  cau^e  and  filed  a  brief 
or  plain  litis  in  error  in  Nos,  83  and  ^2. 

In  so  far  as  g  132*2  of  the  Code  of  Iowa 
uthorizes  the  tajcation  of  the  bonds  of  the 
Inited  States,  it  is  void  because  in  contra- 
ention  of  the  Constitution  and  statutes  of 
he  United  States. 

Weston  V.  Charleston,  2  Ptt.  449,  7  L.  ed. 
81;  New  York  ex  rel.  Bank  of  Commerce  v. 
'ax  k  A.  Comrs.  2  Black,  620,  17  L.  ed.  451 ; 
tank  Tax  Case  (New  York  ex  rel.  Bank  of 
SommoQwealth  v.  Tax  &  A.  Comrs.)  2  WulL 
DO.  17  L,  ed.  793. 

This  section  provides  that  shares  of  stock 
t  state  and  savings  banks  shall  be  assessed 
:05  U.  S» 


to  such  banks,  and  not  to  the  individnsl 
stockholders.  It  distinguishes  between  shares 
of  stock  in  national  banks  and  In  sav- 
ings banks,  the  former  being  as  Bussed  to 
the  shareholder 8 J  the  bank  being  merely  the 
collecting  agent,  and  the  shareholders  being 
permitted  to  deduct  their  debti^  whik  the 
latter  are  assessed  to  the  bank,  which  is  re- 
quired to  pay  the  tax,  without  any  right  to 
reimbursement  from  the  shareholder*  the 
shareholder  having  no  right  Uj  deduct  dehU. 
Primghar  State  E*nfc  v.  Rerick,  SB  lowit 
242.  64  K.  W.  801. 

The  supreme  court  of  Iowa  has  construed 
§  1322  of  the  Code  la- 
German  American  Sav,  Bank  v,  Burling- 
ton, 118  Iowa,  84,  91  N,  W.  829;  National 
State  Bank  v.  Burlington,  119  Iowa,  096^ 
^4  N.  W  234;  First  Nat.  Bank  v.  Independ- 
ence, 123  Iowa,  482,  00  N.  W.  142. 

The  construction  of  this  section  anoouneed 
b^  the  supreme  court  of  Iowa  must  be  ae» 
cepted. 

LouisYille  &  N.  R.  Co.  v.  Kentucky,  183  U, 
S.  503,  mi,  46  L.  ed.  298,  302,  £2  Sup.  OL 
Kep.  05. 

The  ta^  is  against  the  owner  of  the  bondt 
upon  an  asseisroent  which  includes  tb» 
value  of  the  bonds,  without  provision  for 
reimbursement  by  the  shareholder.  It  there- 
fore  does  not  come  within  the  rule  of  Vaii 
Allen  V.  Assessors  <  Churchill  v.  Utica)  3 
Wall.  573,  IS  L.  ed.  220,  because  the  tax  is 
neither  assessed  against  nor  paid  hj  the 
owner  d  the  bondB. 

The  court  will  look  to  the  substance  and 
effect  of  the  statute. 

Home  Ins.  Co.  v.  New  York,  134  U.  S, 
504,  598,  33  L.  ed.  1025.  1029,  10  Sup.  Ct 
Rep.  503. 

Applying  this  test,  the  statute  is  a  t&S 
on  the  capital  of  the  corporation. 

New  Orleans  v.  Houston,  110  U.  S.  27 ^i 
30  L.  ed.  415,  7  Sup.  Ct.  Rep.  198;  St. 
Johns  Nat.  Bank  v.  Bingham  Twp.  113 
Mich.  203,  71  N.  W.  588. 

The  doctrine  of  equivalency,  invoked  by 
the  supreme  court  of  Iowa,  makes  the  tax 
in  fact  a  tax  on  the  bonds. 

Owensboro  Nat.  Bank  v,  Owensboro,  173 
U,  S.  664,  43  L.  ed.  650,  10  Sup.  Ct.  Rep, 
537. 

A  tax  on  the  value  of  the  capital  m  a  ta?e 
on  the  property  in  which  the  capital  is  in- 
vested. 

Delaware,  L.  &  W.  R.  C3o.  T.  PennsyJvaniB, 
198  U.  S.  341,  353,  49  L.  ed.  1077.  1081.  25 
Sup.  Ct,  Rep.  660;  Stapylton  t.  Tbaggard, 
TA  CCA.  353,  m  U.  S.  App.  638,  91  Fed, 
03;  National  Bank  v,  Richmond,  42  Fed- 
877;   Brown  v.  French,  80  Fed.  166. 

To  the  same  e^ect  in  principle  are  the 
rases  holding  that  the  shares  of  a  national 
bank  caunO't  be  taxed  to  it  in  joiido. 
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First  Nat.  Bank  ▼.  Fisher,  45  Kan.  726, 
26  Pac.  482;  Chemung  Nat.  Bank  v.  Elmira, 
53  N.  Y.  49;  Sumter  County  v.  National 
Bank,  62  Ala.  464,  34  Am.  Rep.  30;  Spring- 
field V.  First  Nat.  Bank,  87  Mo.  441 ;  First 
Nat.  Bank  v.  Meredith,  44  Mo.  500;  National 
Commercial  Bank  y.  Mobile,  62  Ala.  284,  14 
Am.  Rep.  15.  See  also  Farmers*  &  T.  Nat. 
Bank  v.  HoflFmann,  93  Iowa,  119,  61  N.  W. 
418 ;  People  ez  rel.  Union  Trust  Co.  v.  Cole- 
man, 126  N.  Y.  433,  12  L.R.A.  702,  27  N.  E. 
818. 

The  statute  cannot  be  sustained  upon  the 
theory  that  it  makes  the  bank  a  mere  collect- 
ing agent  for  the  state.  In  such  cases  the 
tax  is  not  upon  the  property  of  the  bank, 
and  provision  is  always  made  for  its  reim- 
bursement. 

Stapylton  v.  Tliaggard,  supra;  First  Nat. 
Bank  v.  Kentucky,  9  Wall.  353,  362,  19 
L.  ed.  701,  703;  Hershire  v.  First  Nat. 
Bank,  35  Iowa,  277. 

A  tax  exacted  without  jurisdiction  is  tho 
taking  of  property  without  due  process  of 
law. 

Delaware,  L.  &  W.  R.  Co.  v.  Pennsyl 
fania,  198  U.  S.  341,  49  L.  ed.  1077,  25 
Sop.  Ct.  Rep.  669;  Corry  v.  Baltimore,  196 
U.  S.  466,  49  L.  ed.  556,  25  Sup.  Ct.  Rep. 
297. 

If  what  this  statute  requires  is  a  tax  upon 
the  property  of  the  shareholders,  assessed 
tgainst  and  to  be  paid  by  the  bank,  without 
provision  for  its  reimbursement,  the  bank 
is  deprived  of  its  property  without  due  proc- 
ess of  law,  and  the  law  itself  is  void. 

State  Tax  on  Forei^oi-held  Bonds,  15  Wall. 
300,  319,  21  L.  ed.  170,  186;  Cooley,  Taxn. 
3d  ed.  pp.  1,  3,  12,  27;  Santa  Clara  County 
▼.  Southern  P.  R.  Co.  0  Sawy.  165.  18  Fed. 
392 ;  United  States  v.  Baltimore  &  0.  R.  Co. 
17  Wall.  322,  21  L.  ed.  597;  Henkle  v.  Kcota, 
68  Iowa,  334,  27  N.  W.  250. 

The  court  will  look  to  the  result  effected 
by  the  law,  and  not  to  its  form;  and  if  the 
result  of  the  law  is  to  impose  a  tax  upon 
bonds  of  the  United  States  the  law  is  void, 
whatever  its  form  may  be. 

Home  Ins.  Co.  v.  New  York,  134  U.  S. 
694,  598,  33  L.  ed.  1025,  1029,  10  Sup.  Ct. 
Rep.  693;  New  Orleans  v.  Houston,  119  U. 
8.  278,  30  L.  ed.  415,  7  Sup.  Ct.  Rep.  198. 

Section  1322  of  the  Code  of  Iowa,  properly 
construed,  imposes  a  tax  upon  the  proper^ 
of  the  corporation,  and  not  upon  the  shares 
of  the  shareholder. 

People  ex  rel.  Union  Trust  Co.  v.  Cole- 
man, 120  N.  v.  4:j;i,  12  L.R.A.  762.  27  N.  E. 
818;  Monroe  (^lllntv  Sav.  Rank  v.  Rochester, 
37  N.  V.  3<5r). 

And   the   mnnmT   in   which   the   lax   was 
levied  shows  that  it   was  a  tax  upon   the 
properly  of  the  corporation,  and  it  would,  1 
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under  the  decisions  of  the  saptcaM  eovtrf 
Iowa,  be  void  as  a  tax  against  the  shsn. 

Farmers'  k  T.  Nat.  Bank  ▼.  Hoffaui, 
supra. 

Whatever  the  form  of  the  tmusckioi,  i^ 
as  a  matter  of  fact,  an  asaeflBmait  is  wtk 
by  which  the  value  of  the  bank's  propolsr 
is  determined,  aad  upon  thia  sssffiiiMrt  i 
tax  is  levied  which  must  be  paid  bj  thi 
bank  without  reimbursement,  the  tax  ■  a 
tax  on  the  property  of  the  bank. 

Delaware,  L.  &  W.  R.  Co.  t.  Peuuyiniiik 
198  U.  S.  341,  49  L.  ed.  lOH.  25  SopL  a 
Rep.  669. 

A  review  of  numerous  eases  dedM  If 
this  court  and  a  few  of  the  cases  dviM 
by  the  state  courts  demonstrates  tkit  k 
every  instance  where  the  bank  has  beei  aiii 
a  collecting  agent  the  statute  that  hH  »• 
quired  it  to  pay  the  tax  for  the  corpontin 
has  also  contained  a  provision  for  thi  rb* 
bursement  of  the  bank,  and  hss,  ia  wmj 
instance,  required  the  sharea  to  be  i 
to  the  shareholders,  and  not  to  the  1 

Van  Allen  v.  Assessors  (ChnRUD  i. 
Utica)  3  Wall.  673,  18  L.  ed.  229;  Bnihf 
V.  niinois,  4  Wall.  469,  18  L.  ed.  433;  IW 
Nat  Bank  v.  Kentucky,  9  WalL  353,  ML 
ed.  701 ;  Lionbeiger  v.  Ronae,  9  WaU.  Ifll 
19  L.  ed.  721;  National  Bank  v.  BostQi.ttl 
U.  S.  60,  31  L.  ed.  689,  8  Sap.  Ct.  Bcpi  7«l; 
Pahner  v.  McMahon,  133  U.  S.  600,  S3  L.  li 
772,  10  Sup.  a.  Rep.  324;  Bdl's  Gap  ROa 
V.  Pennsylvania,  134  U.  S.  232,  33  L.  si  K 
10  Sup.  Ct.  Rep.  533;  Firat  Nat  But  % 
Chehalis  County,  166  U.  S.  440,  41  L  ii 
1069,  17  Sup.  Ct  Rep.  629;  Iferchaitf  * 
M.  Nat.  Bank  v.  PennsylTania,  167  U.  & 
461,  42  L.  ed.  236,  17  Sup.  Ct  Bcpi  Mi 
Owensboro  Nat.  Bank  t.  Oweubora^  ITS  OL 
S.  664,  43  L.  ed.  850,  19  Sup.  Ct  Bcpi »; 
Cleveland  Trust  Co.  t.  Lander,  184  U.  & 
HI,  46  L.  ed.  456,  22  Sup.  Ct.  Rsp.  M; 
Corry  v.  BalUmore,  196  U.  S.  466,  41  L  ii 
556,  26  Sup.  Ct  Rep.  297;  Fraw  r.  ■» 
hem,  16  Ohio  bt  615;  St  Loom  M^  * 
Sav.  Asso.  T.  lightner,  42  Mo.  421:  idur*^ 
Robinson,  6  Tsk.  Civ.  App.  276.  26  &  W. 
734;  UUea  v.  Churohill,  33  N.  Y.  161;  Ii- 
tional  Bank  v.  Elmira,  63  N.  Y.  49;  BMM' 
son  V.  Hartford,  60  Ooim.  686. 

Mr.  William  H.  BranMr  argued  thi  «W 
and,  with  Mr.  M.  H.  Coheu,  tied  abiWIV 
defendants  in  error; 

The  assessment  is  not  void  menly  fesmMi 
it  was  assessed  in  the  wronf  buml 

Wilson  V.  Cass  County,  69  Io«6«  Mi  9 
N.  W.  483;  Finit  Nat.  Bank  v.  OwhA* 
N.  H.  75. 

The   decision   of   the   suprame  6Nrt  ' 
Iowa  as  to  the  form  of  the  i 
failure  to  comply  with  the  state  i 
relation  to  the  method   if  i 
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in^  on   ihib  SupFeme  Coart  of  the  United 
SUtefl. 

StAnlej  y,  Altany  County,  121  U,  S.  535, 
30  L  ed,  IQOO,  7  Sup.  Ct.  Rep.  1234;  Palmer 
X,  McMahon,  133  U.  S.  662,  33  L.  ©d*  772, 
10  Sup.  Ct.  Kep.  3S4. 

Questiona  not  raised  in  tbe  lower  eourt 
Tflll  not  be  cot^sidered  on  appeal. 

^iinl^  Y-  Metropolitan  L.  Ins,  Co.  (Iowa) 
105  N.  W.  408;  McCormtck  Harveating 
Jticli.  Co.  T.  McConnicfc,  12B  Iowa,  1S6,  103 
K.  W,  204:  Stelpflug  v.  Wolfe,  127  Iowa, 
192,  102  N.  W.  1130;  Hamilton  Mfg.  Co* 
Y.  Massadiusettfi,  6  WalU  632,  18  L.  ed.  904. 

The  construction  and  meaning  given  to  a 
ttatnte  of  a  state  by  the  aupr«ne  court  of 
luch  eta  to  iB  binding  on  the  Supreme  Ckjurt 
of  the  United  States* 

Cleveb^d  Trust  Co,  ▼*  I^uider,  184  U, 
a  111,  46  L.  ed,  456,  22  Sup.  Ct,  Rep.  394; 
Lomisville  t  N.  K  Co,  v.  Kentucky,  183  U. 
S,  503-507,  46  L.  ed.  298-302,  22  Sup.  Ct. 
Hep.  05. 

It  ia  the  shares  of  stock  of  savinga  banks 
Bfhich  are  to  he  assessedf  and  not  the  cap- 
ital stock. 

Germftp  American  Say.  Bank  v.  Bur' 
lingtan,  118  Iowa,  S4,  91  N.  W:  829;  Na- 
tional State  Bank  ¥.  Burlington,  119  Iowa, 
596,  94  N*  W*  234;  First  Nat.  Bank  v.  In- 
lepesdence,  123  Iowa,  482,  99  N,  W.  142 1 
Primghar  State  Bank  v.  Re  rick,  96  Iowa, 
238,  64  N.  W.  801. 

The  state  has  the  power  to  assesi  for  tax- 
ition  corporate  shares  of  stock  without  de- 
lucting,  in  determining  their  value,  the  val- 
je  of  United  States  government  hoods  held 
Dy  the  corporation. 

Van  Allen  v.  Assessors  (Churchill  v. 
Jtica)  3  Wall.  584,  18  L.  ed.  234;  Firgt 
N^at.  Bank  v.  Farwell,  10  Biss.  270,  7  Fed. 
518;  New  York  v.  Tax  &  A.  Comrs.  4  Wall. 
>44,  18  L.  ed.  344;  Exchange  Nat.  Bank  v. 
Miller,  19  Fed.  378;  First  Nat.  Bank  v. 
Kentucky,  9  Wall.  353,  19  L.  ed.  701;  Cleve- 
land  Trust  Co.  v.  Lander,  184  U.  S.  Ill, 
16  L.  ed.  456,  22  Sup.  a.  Rep.  394, 

A  tax  on  the  shares  of  stock  of  a  national 
bank  is  not  a  tax  on  its  capital  stock. 

Van  Allen  v.  Assessors  (Cburehlll  v. 
LTtica)  3  Wall.  573,  18  L.  ed.  221J;  Palmer 
r.  McMahon,  133  U.  S.  662,  33  L.  ed.  772, 
10  Sup.  Ct.  Rep.  324;  Cleveland  Trust  Co. 
r.  Lander;  German  American  Sav.  Bank  v. 
Burlington;  and  First  Nat.  Bank  v.  In- 
lependence, — supra. 

A  bank  may  be  required  to  pay  the  taxes 
m  the  shares  of  stock  of  its  stockholders. 

Primghar  State  Bank  v.  Rerick,  supra; 
German  American  Sav.  Bank  v.  Burlington, 
lupra;  First  Nat.  Bank  v.  Kentucky,  9  Wall, 
153,  19  L.  ed.  701 ;  First  Nat.  Bank  v.  Doug- 
ass  County,  3  Dill.  330,  Fed.  Cas.  No, 
!05  V.  S.  U.  S.,  Book  51.  07 


4,799 ;  Lionherger  t.  Rome,  9  Wall.  470,  19 
L.  ed.  72L 

The  statute  is  not  void  because  it  does  not 
provide  for  periona!  notice  to  the  aharehold* 
ors. 

Nevada  Nat  Bauk  v.  Dodge,  56  C  C  A- 
145,  119  Fed.  57 1  Palmer  v.  McMahon,  su- 
pra j  Merchants'  &  M,  Nat,  Bank  v.  Pennsyl- 
vania, 167  U.  S.  461,  42  L.  ed.  236,  17  Sup, 
Ct.  Rep.  829  i  Santa  Clara  County  v.  South- 
em  P.  H.  Co.  9  Sawy.  165,  18  Fed.  3S5. 

The  plaintiffs  in  error  are  Iowa  corpora- 
tions, and  the  right  of  the  state  to  regulate 
such  corporations,  arid  to  provide  the  tenua 
upon  which  they  may  transact  business,  rests 
in  the  sound  dlscretioti  of  the  legislature  of 
lowai  subject  to  such  restrictions  as  may  be 
found  in  the  Constitution  of  the  United 
States  and  the  Constitution  of  the  state  of 
Iowa.  If  there  is  any  restriction  at  all  upon 
the  power  of  the  state  to  regulate  its?  own 
corporations,  in  addition  to  the  above,  it  is 
that  the  regulations  must  not  be  unrea* 
sonable. 

First  Nat.  Bank  v.  Kentucky,  supra  i 
Corry  v.  Baltimore,  196  U.  S.  466.  476,  49 
L.  ed.  658,  561,  25  Sup.  Ct.  Rep.  297. 

Mr.  Justice  Moody  delivered  the  opinion 
of  the  court: 

These  cases  raise  the  same  Federal  ques- 
tion.  The  plain tiffa  in  error  were  banking 
institutions  incorporated  under  the  laws 
of  the  state  of  Iowa.  Upon  each  of  them 
a  tax  was  levied  under  a  law  of  that 
state,  which  provided  that  "shares  of  stock 
of  state  and  samngs  hanks  and  loan  and 
trust  companies  shall  he  assessed  to  such 
hanks  and  loan  and  trust  companies,  and 
not  to  the  indimdiial  ^toekholders"  The 
materia]  sections  ot  the  Code  are  printed  in 
the  margin. t 


tSec.  1322.  Shares  of  stock  of  national 
banka  shall  be  assessed  to  the  individual 
stockholders  at  the  place  where  the  bank  ia 
located.  Bhares  of  $tGck  of  stale  and  san^ 
ings  hanks  and  loan  and  trust  companies, 
sluill  he  assessed  to  such  hanks  and  loan 
a  ad  trust  companies,  and  not  to  the  in- 
dividual stockholders.  At  the  tune  the  &»■ 
cessment  is  made,  the  officers  of  n4itionat 
banks  shal!  furnish  the  assessor  with  a  list 
of  all  the  stockholders  and  the  number  of 
sliares  owned  by  each,  and  he  shall  list  tc 
cuch  stockholder,  under  the  head  of  cor- 
poration stock*  the  total  value  of  suet 
shares.  To  aid  the  assessor  in  fixing  the 
value  of  such  shares,  the  corporations  shall 
famish  Mm  a  verified  statement  of  all  the 
matters  provided  in  the  preceding  sec- 
tion, which  shall  also  show,  separately, 
the  amount  of  capital  stock,  and  tne 
surplus  and  undivided  earningiy  and 
the  assessor,  from  such  statement  and 
other  information  he  can  obtain,  including 
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[600]  *Each  bank  owned  at  the  time  to  whieh 
the  assessment  related  United  States  bonds, 
the  value  of  which  they  insisted  should  be 
deducted  from  the  valuation  of  the  property 
assessed  to  them.  The  taxing  authorities 
refused  to  make  that  deduction,  and  their 
action  was  sustained  by  the  supreme  court 
of  the  state,  whose  judgment  has  been 
brought  here  by  writs  of  error  for  review. 
These  banks  were  corporations  created  by 
the  state  of  Iowa.  In  imposing  burdens 
upon  them,  their  property,  or  their  shares, 
the  state  does  not,  as  in  the  case  of  na- 
tional banks,  require  any  authority  from 
the  United  States.  Its  own  governmental 
power  is  sufficient  for  the  imposition  of 
such  taxes,  assessed  by  such  methods,  and 
under  such  standards  of  valuation,  as  it 
may  choose,  unless  something  is  done  which 
violates  some  provision  of  the  Federal 
Constitution,  or  of  a  Federal  law  which,  by 
that  Constitution,  is  made  supreme.  The 
only  claim  of  violation  of  Federal  right 
which  need  be  considered  here  is  that  bonds 
of  the  United  States  have  been  taxed.  It 
is  conceded,  and  cannot  be  disputed,  that 
these  securities  are  beyond  the  taxing  pow- 
er of  the  state,  and  the  only  question,  there- 
fore, is  whether,  in  point  of  fact,  the  state 

1610]  *ha8  taxed  them.  The  first  step  useful  in 
the  solution  of  this  question  is  to  ascertain 
with  precision  the  nature  of  the  tax  in  con- 
troversy, and  upon  what  property  it  was 
levied,  and  that  step  must  be  taken  by  an 
examination  of  the  taxing  law  as  inter- 
preted by  the  supreme  court  of  the  state. 
A  superficial  reading  of  the  law  would 
lead  to  the  conclusion  that  the  tax  au- 
thorized by  it  is  a  tax  upon  the  shares  of 
stock.  The  assessment  is  expressed  to  be 
upon  "shares  of  stock  of  state  and  savings 
banks  and  loan  and  trust  companies."  But 
the  true  interpretation  of  the  law  cannot 
rest  upon  a  single  phrase  in  it.  All  its 
parts  must  be  considered  m  the  manner  pur- 


sued by  this  eonrt  in  New  Orleaai  v.  Hoa- 
ton,  110  U.  S.  266,  278,  SO  L.  ed.  411.  til, 
7  Sup.  Ct.  Rep.  liSj  and  Home  Ini.  Gbi  f. 
New    York,    184    U;    8.    604,    33   L  ci 
1026, 10  Sup.  Ct.  Rep.  603,  with  the  view  if 
determining  the  end  aooomplished  by  tki 
taxation,   and  its   actual   and  rabstntid 
purpose  and  effect.   We  moat  Inqidre  wM- 
er  the  law  really  impoees  a  tax  vpoi  tb 
sharea  of  stook  as  the  property  el  tUr 
owners,  or  merely  adopts  the  valne  of  thM 
shares  as  the  measure  of  valiutioB  if  thi 
property  of  the  eorporation,  and  by  tW 
standard  taxes  that  property  itself.  TIbis- 
sult  of  this  inquiry  is  of  vital  importsM^ 
because   there   may   be   a  tax    opsa  tb 
shares  of  a  oorporatioB,  whieh  an  fHf 
erty  distinct  from  that  owned  by  tli  M^ 
poration,  and  with  a  different  owner,  wltt- 
out  an  allowanoe  of  the  ezemptioa  dM  li 
the  property  of  the  corporation  itadf,vUK 
if  the  tax  ia  upon  the  corporation^  fOff- 
erty,  all  exemptions  due  it  must  be  aDoni 
Looking,  then,  further  into  the  law,  ft  t^ 
pears  that  the  shares  are  to  be  "^assMMi  li 
such  banks    .    .    .    and  not  to  the  iii* 
vidua]  stockholdera.**   When  this  is  ml  tbi 
doubt  instantly  arises  whether  the  lav  ii- 
tended  to  tax  the  corpoinftioa  lor  pn^ 
erty  which  it  does  not  own,  but  whM,  M 
the  contrary,  is  owned  by  the  i 
Certainly  such  a  purpose,  against  < 
justice   and  of  doubtful 
ought  not  to  be  attributed  to  the  kv  f 
any    other   fair    construction   li  poaftk 
With  respect  to  taxation,  nraally,  V  3^ 
necessarily,  property  and  ita  ownon  on  ^ 
separable.    Taxes  are  aiiesssd  afidiit  f^ 
sons  upon  *the  property  which  thsy  om,  Ml|Pi 
upon    property    which    othera    own.  Vii 
should  be  reluctant  to  anppoca  thit  ttM 
has  been  any  departure  from  this  prinripb 
in  this  law.    It,  however,  b  not  an  i 
mon,  and  is  an  entirely  legltiwiate,  i 
of  collecting  taxes,  to  reqnbo  a  < 


any  statement  furnished  to  and  informa- 
tion obtained  by  the  auditor  of  state,  which 
shall  be  furnished  him  on  request,  shall  fix 
the  value  of  such  stock,  taking  into  account 
the  capital,  surplus,  and  undivided  earnings. 
In  arriving  at  the  total  value  of  the  shares 
of  stock  of  such  corporations,  the  amount 
of  their  capital  actually  invested  in  real 
estate,  owned  by  them,  shall  be  deducted 
from  the  real  value  of  such  shares,  and  such 
real  estate  shall  be  assessed  as  other  real 
estate,  and  the  property  of  such  corpora- 
tions shall  not  be  otherwise  assessed. 

Sec.  1325.  The  corporations  described  in 
the  preceding  sections  shall  be  liable  for  the 
payment  of  the  taofes  asacaaed  to  the  ttoek- 
holdera  of  such  corporatione,  and  such  tax 
shall  be  payable  by  the  corporation  in  the 
same  manner  and  under  the  same  penaltisa 
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as  in  case  of  taxes  due  fr 
taxpayer,  and  may  be  collected  In  the  MM 
manner  as  other  taxea,  or  by  action  h  tti 
name  of  the  county.  Sura  eorponliai 
may  recover  from  each  itocklmldv  Ui  f^ 
portion  of  the  taxee  so  paid,  and  iMiliW 
a  lien  on  his  stock  and  unpaid  dlfUak 
therefor.  If  the  unpaid  divldeBdi  an  9^ 
sufficient  to  pay  raeh  tax.  tlie  cuipentfg 
may  enforce  ouch  lien  on  the  iloek  by  liMh 
sale  of  the  same,  to  be  made  by  thi  mM 
at  the  principal  oAoe  of  mdk 
this  oUte,  after  giving  the 
thirty  days'  notice  of  the  aaooft  if 
tax  and  m  time  and  plaea  of 
tices  to  be  by  r^g|aters ' 

the  stockholder  at  hia 

the  same  appears  i      i  tim  booki  it  ^ 
company,  or  la  kn         »/  tti  a ^™_^- 
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MA  the  agent  of  its  ■hareholders,  to  pay  Ik 
t^  first  injit&Dcc  the  taxes  upon  shareit  ^^ 
"iKe  property  of  their  owners,  and  look  to 
fbe  Aharelialdera  for  reimbur&emeDt.  In  this 
^ry  law  we  have  an  example  of  thie  meth* 
md^  By  |  13;^,  national  bank  aharea  are  as- 
iEBfl^  to  the  stockholders,  and  by  |  1321^ 
the  eorporationa  are  made  liable  to  pay 
ilie  ta.^  and  are  aecured  by  a  lien  on  the 
vtock  and  dividendsj  which  may  be  enforced 
by  sale.  The  state  banking  corporationa 
are  excluded  em  induHria  frona  tbia  statu- 
t^wy  right  of  reimburBement  by  confining  it 
to  the  cases  of  ^'t&xes  aasessed  to  the 
stock!]  old  era  of  such  eorpo  ration/'  Tbii  can- 
sot  include  the  ca«e  of  state  bank  ibarea, 
which  are  not  so  a^acsaed.  Nor  can  the 
eorporations  in  the  ease  at  bar  bave^  by  any 
possibility  r  a  common -law  right  to  recover 
the  tax  paid  from  tbe  sbareholdcrs.  The 
law  impoiefl  no  obligation  on  the  shoj-e- 
holder.  In  paying  the  tax  the  corpora- 
tion baa  paid  its  own  debt,  and  not  that 
of  othera,  and  there  Is  nothing  in  such  a 
payment  from  wbicb  tba  law  can  imply  a 
protnise  of  reimbursement.  These  taxes, 
therefore,  are  not  to  be  paid  by  the  banks 
aa  agents  of  their  stockholders,  but  as  their 
own  debt,  and,  unlees  it  i»  supposed  that 
the  law  requires  them  to  pay  taxes  upon 
property  which  th^y  do  not  own,  the  taxes 
mii&t  be  regarded  as  tasees  upon  the  prop^ 
ntj  of  tbe  banks.  The  fair  interpretation 
of  tbe  Jaw  is  that  tbe  taxes  are  upon  the 
property  of  tbe  banks >  In  the  valuation  for 
taxation  the  assessor  ia  required  to  "take 
into  account  the  capital,  surplus,  and  undi- 
Tided  earnings,"  must  be  furnished  with  "a 
▼erifled  statement  of  all  matters  provided 
by  the  preceding  section,"  which,  by  refer- 
ence, IS  Been  to  be  a  detailed  statement 
■bowing  the  assets  of  the  bank   (§  1321  ).t 


It  is  true  that  the  asaeator  *may  reaort  tot^^^^ 
"other  information  he  can  obtain,"  but,  al- 
though  capital,  surplus,  and  undivided  earn- 
inga  are  expressly  named,  nothing  is  aaid 
of  the  frant-hise  and  good  will,  essential 
factors  of  tbe  value  of  tbe  ahoresj  though 
not  of  the  value  of  the  assets  of  the 
bank.  See  People  ex  re!.  Unton  Trust  Co, 
V,  Coleman,  126  N.  Y.  433,  12  L.RA.  762, 
27  K.  E,  818.  Moreover,  the  aection  cloaes 
witb  tbe  wordfl,  "and  the  property  of  auch 
4K)rporation  shall  not  be  otherwiBc  aseeased/' 
which  plainly  implies  that  the  assessment 
already  provided  for  la,  in  substance,  an 
asseaBment  upon  ths  property  of  the  cor- 
poration* That  the  law  was  administered 
upon  the  theory  that  the  tax  waa  upon 
the  property  of  tbe  corporation  la  signally 
illustrated  by  the  proceedings  in  these 
cases.  The  valuation  was  first  made  on  the 
exact  figures  of  the  capital,  aurplui,  and  nn- 
divided  earnings,  deducting  tbe  holdings  of 
United  States  securities.  Then,  upon  being 
advised  that  the  deduction  was  erroneoust 
the  aseeaaor  corrected  tha  yaluation  *bytBl^[ 
adding  the  value  of  tbe  securities  deducted. 
We  therefore  conclude  that  tbe  aubsta^ntial 
effect  of  tbe  law  is  to  require  taxation  upon 
the  property,  not  including  the  fi^ncbise, 
of  tbe  banka,  and  that  the  value  of  the 
shares,  ascertained  in  a  manner  appropriate 
to  determine  the  value  of  the  assets,  Is  only 
tbe  standard  or  measure  by  which  the  tax- 
able valuation  of  that  property  la  de- 
termtned.  This  we  think  \%  consistent  with 
the  interpretation  of  the  law  by  the  su- 
preme court  of  Iowa,  which  sustained  the 
taxation  upon  grounds  which  will  be  pres- 
ently considered. 

The  nest  question  is  whether  Buch  tax^         ^ 
at  ion  violates  any  provision  of  tbe  Federal 
Constitution  or  of  any  paramount  Federal 
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fSec.  1321.  Private  bankers.  Private 
banks  or  bankers,  or  any  persons  other  than 
corporations  hereinafter  specified,  a  part 
of  whose  business  is  the  receiving  of  de- 
posits subject  to  check,  on  certificates,  re- 
ceipts, or  otherwise,  or  the  selling  of  ex- 
change, shall  prepare  and  furnish  to  the  as- 
sessor a  sworn  statement  showing  the  as- 
sets, aside  from  real  estate,  and  liabilities 
of  such  bank  or  banker  on  January  1st  of 
the  current  year,  as  follows: 

1.  The  amount  of  moneys,  specifying 
separately  the  amount  of  moneys  on  hand 
or  in  transit,  the  funds  in  the  hands  of 
other  banks,  bankers,  brokers,  or  other  per- 
sons or  corporations,  and  the  amount  of 
checks  or  other  cash  items  not  included  in 
either  of  the  preceding  items; 

2.  The  actual  value  of  credits,  consisting 
of  bills  receivable  owned  by  them  and  other 
credits  due  or  to  become  due ; 

3.  The  amount  of  all  deposits  made  with 
them  by  others,  and  also  the  amount  of  bills 
payable ; 
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4.  The  actual  value  of  bonds  and  stocks 
of  every  kind  and  shares  of  capital  stock 
or  joint  stock  of  other  corporations  or  com- 
panies, held  as  an  investment,  or  in  any  way 
representing  assets,  and  the  specific  kinds 
and  descriptions  thereof  exempt  from  tax- 
ation ; 

5.  All  other  property  pertaining  to  said 
business,  including  real  estate,  which  shall 
be  specially  listed  and  valued  by  the 
usual  description  thereof; 

The  aggregate  actual  value  of  moneys 
and  credits,  after  deducting  therefrom  the 
amount  of  deposits  and  of  debts  owing  by 
such  bank,  as  provided  in  this  chapter,  and 
the  aggregate  actual  value  of  bonds  and 
stocks  after  deducting  the  portion  thereof, 
exempt  or  otherwise,  taxed  in  this  state, 
and  also  the  other  property  pertaining  to 
the  business,  shall  be  assessed  at  25  per  ^nt 
of  the  actual  value  of  the  same,  not  includ- 
ing real  estate,  which  shall  be  listed  and  as- 
sessed as  other  real  estate. 
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law.  The  state  cannot,  by  any  form  of 
taxation,  impose  any  burden  upon  any 
part  of  the  national  public  debt.  The  Con- 
stitution has  conferred  upon  the  govern- 
ment power  to  borrow  money  on  the  credit 
of  the  United  States,  and  that  power  can- 
not be  burdened  or  impeded  or  in  any  way 
affected  by  the  action  of  any  state.  This 
principle  was  announced  in  Weston  v. 
Charleston,  2  Pet.  449,  7  L.  ed.  481,  where 
it  was  held  that  taxes  upon  the  stock  of  the 
United  States,  levied  by  one  of  the  munici- 
pal corporations  of  South  Carolina,  were  in- 
valid. From  that  time  no  one  has  questioned 
the  immunity  of  national  securities  from 
state  taxation.  It  may  well  be  doubted 
whether  Congress  has  the  power  to  confer 
upon  the  state  the  right  to  tax  obli- 
gations of  the  United  States.  However 
this  may  be.  Congress  has  never  yet 
attempted  to  confer  such  a  right.  Until 
the  time  of  the  Civil  War  it  was  not 
thought  to  be  necessary  to  express  the  con- 
st it  utiodSil  prohibition  in  an  act  of  Con- 
gress. But,  on  the  occasion  of  authorizing 
the  issue  of  Treasury  notes,  it  was  enacted 
that  "all  stocks,  bonds,  and  other  securities 
of  the  United  States  held  by  individuals, 
corporations,'  or  associations  within  the 
United  States  shall  be  exempt  from  tax- 
ation by  or  under  state  authority."  Act  of 
February  25,  18C2  (12  Stat,  at  L.  346,  chap. 
33,  U.  S.  Comp.  btat.  1901,  p.  2480).  The 
substance  of  this  enactment  is  embodied 
in  §  3701  of  the  Revised  Statutes,  and  has 
[514]usually,  if  not  'invariably,  since  1862,  been 
inserted  in  acts  authorizing  the  issue  of 
bonds. 

That  the  tax  upon  the  property  of 
a  bank  in  which  United  States  securities 
are  included  is  beyond  the  power  of  the 
state,  and,  what  perhaps  is  of  lesser  mo- 
ment, within  the  proin'bition  of  the  stlatu- 
tory  law,  hardly  noo  '  to  be  proved  by  au- 
thority. But  the  autliority  is  clear  and 
conclusive.  With  the  beginning  of  the 
Civil  War  large  amounts  of  the  national  se- 
curities bprrnn  to  be  issued.  So  important 
it  was  to  sustain  the  national  credit  that,  as 
we  have  seen.  Congress  for  the  first  time 
began  the  practice  of  accompanying  the 
authority  for  their  sale  with  an  express 
prohibition  of  their  taxation  by  the  states. 
The  state  banks  often  invested  a  large  part 
or  the  whole  of  their  resources  in  these  se- 
curities, and  the  question  of  their  liability 
to  state  taxation  on  their  capital  and  sur- 
plus thus  invested  at  once  arose.  The  Bank 
of  Commerce,  incorporated  under  the  laws 
of  New  York,  invested  all  its  capital,  ex- 
cept its  investment  in  real  estate,  in  Unit- 
ed States  bonds.  Under  the  authority  of  a 
law  rp»]uiring  that  the  capital  stock  should 
be  assessed  at  its  actual  value  a  tax  was 
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levied.  The  ooiort  of  appetb  of  Ffv  Tflck 
sustained  the  tax  so  far  a«  It  apfbl  ^ 
securities  issued  before  Ibe  set  itf  IH^ 
expressly  declaring  their  cxempttoo^uln- 
nnHed  it  so  far  as  it  applied  to  maft- 
ties  thereafter  issued.  The  case  eaiHlgi 
on  a  writ  of  error.  New  York  ex  rL  hA 
of  Commerce  v.  Tax  Obmim,  i  Black,  ■! 
17  L.  ed.  451.  This  court  held  the  tn  it- 
valid  on  all  securities,  without  nm  t^ 
luding  to  the  act  of  1862,  hat  btsinf  tk  k- 
cision  entirely  upon  tbe  conatitutkHl  ir 
ability  of  a  state  to  a jfect,  by  taxatka,  At 
exercise  of  the  sovereign  powtr  of  tit  »• 
tion  in  borrowing  money  on  its  eredR.  Hi 
was  the  mle  specifically  declared  m  Wi^a 
V.  Charleston,  as  an  appttc^tkia  of  tht  p*^ 
eral  rule  of  the  immunity  fi^in  gtataeoilii 
of  the  operations  of  the  Federal  pmiaMi 
in  the  region  of  its  supremacy.  To  tli  m 
gument,  which  wma  atrenuonalf  ufii  fM 
the  tax  was  not  upon  the  aecnriyi^  M 
upon  the  capital  of  Uut  bank,  aii  W 
thereby  the  case  waa  *iUitiii|iil^il  ii^ 
Weston  V.  Charleston,  the  court,  kf  Ife 
Justice  Nelson,  replied:  *^e  eanMt  |UI 
our  assent  to  the  aoundneM  of  thi  nikt 
tion." 

The  state  of  New  York  thai  am^Wfc 
law,  and  enacted  that  banka  tliiril  li 
liable  to  taxation  on  a  valuatiou  ii|«l  ti 
the  amount  of  capital  Bioek  pM  M,  m » 
cured  to  be  paid  in,  and  their  ttttfha  m^ 
ings."  The  validity  of  taxaticw  mim  Hi 
amended  law  was  considered  b  tit  ft^ 
Tax  Case  (New  York  ex  M.  BuA  of 
mon wealth  v.  Tax  &  A.  Cbnm.; 
200,  17  L.  od.  79S.  Theti  it 
that  the  tax  wai 
poration,  and  not  Ita 
the  statute  only  preaoribed 
the  amount  annually  to  lit 
franchises.  But  the*  oourt 
amendment  aimply  dumged  ^m 
fixing  the  amount  of  e^tal.  ui 
tax  was  upon  the  enplt^, 
invested  in  national 
the  power  of  the  atatau 

The  case  at  bar  wnaoi  te 
in  principle  from  thaai 
ease  the  tax  was  on  tl^ 
actual  iralue;   in  tlM 
amount  of  the  ea|iital  atoeli  aai 
eaminge;    and.-  fai   tb* 
the  iharee  of  the  atook,  MdRf  Mt  ^ 
«  ant  the  capital,  aurplue,  aM  ' 

earnings.     It   would   be 
most  ingenknoa  mlad  aaii  the 
plished  pea  to  etate  ai^ 
tween  thiMe  *^'"ne  '" 
ner  by  w]        u       a 
—the  taxauoa  or 

The   alight   e  itifiNei  ^ 

omission  of         pr       tv  ^B^mmm^  ^  _ 
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iufficlent  to  ^gillie  the  fact  tli&t,  in  ^f* 
fvct,  it  it  tba  propertj  which  is  taxed.  If, 
inc^l tided  In  that  property,  it  i&  dia covered 
that  there  is  Bome  which  10  entitled  by  Pfd- 
trat  right  to  an  imtn unity,  it  is  the  duty  of 
this  court  to  fiee  that  the  immunity  is  re- 
spected. 

It  ifi,  however^  contended  that  although 
these  caaea  have  not  been  OTerruled,  dis- 
tinctions  have  been  drawn  in  later  c&ses 
which  are  ftpplicable  here,  and  withdraw 
the  caaes  before  the  court  from  their  au- 
thority. These  later  cases  must  therefore 
be  considered  and  their  exact  effect  de- 
]termlned.  We  *uiay  quickly  put  out  of  view 
those  not  relied  upon  hero,  in  which  it  haa 
l*een  held  that  the  state  may  levy  a  tax 
upon  the  value  of  the  franchise  of  corpora- 
tiona  created  by  it^  or  upon  the  right  of 
iuceessioD  to  property  on  the  death  of  its 
owner,  without  first  deducting  the  amount 
■  of  United  States  securities  owned  by  th<^ 
•corporation  whose  frnnchise  is  taxed,  or  by 
Ithe  estate  tmnsmitted  under  the  inherit- 
'ikuce  laws  of  the  state.  Society  for  Sav- 
l^ln^  V,  Coite,  6  Wall.  504;  18  L,  ed.  g@7i 
llteTident  Inst.  t»  Masaachusetta,  6  Wall. 
fill,  18  L.  ed.  907^  Hamilton  Mfg.  Co.  v. 
?l£aaB«chusetts,  6  WalL  632,  18  Is,  ed.  904; 
iHome  Ins.  Co.  tt.  New  York,  134  U,  S.  $M, 
,►33  I*,  ed,  1025,  10  Sup.  Ct,  Rep.  693;  Plum- 
mer  v.  Coler,  178  U,  S,  116,  44  L.  ed.  99S. 
to  Sup.  Ct.  Rep,  829.  The  theory  of  all 
these  cases  is  that  the  taxes  are  not  Im- 
po^d  upon  the  assets  of  the  corporation  or 
the  propfrty  of  the  deeedcnt,  but,  in  the 
one  case,  upon  the  franchise  granted  by  the 
state,  and,  in  the  other  case,  upon  the 
right  of  succession  to  property  on  the 
drath  of  the  owner  which  is  conferred  by 
the  state. 

But  another  line  of  cases  cannot  so  easily 
be  dismissed.  They  were  relied  upon  by 
the  supreme  court  of  Iowa,  and  the  respect 
due  to  the  opinion  of  that  court  demands 
that  the  reasons  why  we  think  those  cases 
do  not  apply  to  the  case  at  bar  should  be 
fully  stated.  These  cases  relate  to  the 
right  of  the  state  to  tax  at  their  full  value 
shares  of  stock  as  the  property  of  the 
shareholders.  Although  the  stat*  s  may  not, 
in  any  form,  levy  a  tax  upon  United  States 
securities,  they  may  tax,  as  the  property 
of  their  owners,  the  shares  of  banks  and 
other  corporations  whose  assets  consist  in 
whole  or  in  part  of  such  securities,  and,  in 
valuing  the  shares  for  the  purpo-^es  of  taac- 
ation,  is  not  necessary  to  deduct  the  value 
of  the  national  securities  held  hy  the  cor- 
poration whose  shares  are  taxed.  The  riprht 
to  tax  the  shares  of  national  brinks  arii^ea 
by  congressional  authority,  but  the  right 
to  tax  shares  of  state  banks  c  xiata  inde- 
pendently of  any  such  authority,  for  the 
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state  requires  no  leave  to  tax  the  holding! 
in  its  own  corporations.  The  right  of  such 
taxation  rests  upon  the  theory  that  shares 
in  corpomtions  are  property  entirely  dia- 
tinct  and  independent  from  the  property  of 
the  corporation.  *Th&  tax  on  bh  individual  [517 J 
in  respect  to  his  fdiares  in  a  corporation  in 
not  regarded  as  a  tax  upon  the  corpora- 
tion itself.  This  distinction,  now  settled 
beyond  dispute,  was  mentioned  in  iVTCul- 
loch  V.  Maryland,  4  Wheat.  316.  4  L.  ed.  sn, 
where^  in  the  opinion  of  Chief  Justice  Mar* 
shall  declaring  a  tax  upon  the  circulation  of 
a  branch  hank  of  the  United  States  beyond 
the  power  of  the  state  of  Maryland,  it  was 
Baid  that  the  opinion  did  not  extend  **to  a 
tax  imposed  on  the  interest  which  the  citi- 
zens of  Maryland  may  hold  in  thia  tnstl- 
tution,  in  common  with  other  property  of 
the  same  description  throughout  the  state." 
The  distinction  appears,  however,  to  have 
been  iirst  made  the  basis  of  a  decision  ia 
Van  Allen  v,  Aaaesaors  (Churchill  v.  Utica), 
3  WalL  573,  IS  L.  ed.  229,  The  national  bank 
act,  as  amended  in  1@64  [13  Stat,  at  I^ 
112,  chap.  106]  (Rev.  Stat.  §  ii219,  U,  a 
Comp.  Stat,  1901,  p.  3502),  permittetl  the 
states  to  include  in  the  valuation  of  per- 
ional  property  for  taxation  the  ahnres  of 
national  banks  *'held  by  any  person  or  body 
corporate"  under  certain  conditions  not  nec- 
essary here  to  be  stated.  Acting  under  the 
authority  of  this  law^  the  state  of  New 
York  assessed  the  shares  of  Van  Alten  in 
the  First  National  Bank  of  Albany.  At  ^"~ 
that  time  all  the  capital  of  the  bank  was 
invested  in  United  States  aecuritiea^  and  it 
was  asserted  that  a  tax  upon  the  individual 
in  respect  of  the  shares  he  held  in  the 
bank  was,  unless  the  holdings  in  United 
States  seeuritios  were  deducted,  a  tax  up- 
on the  securities  themselves.  But  a  ma- 
jority of  the  court  held  otherwise,  saying 
by  Mr.  Justice  Nelson:  "The  tax  on  the 
shares  ia  not  a  ta^  on  the  capital  of  the 
bank.  The  corporation  is  the  legal  owner  of 
all  the  property  of  the  bank,  real  and  per- 
sonal] ands  within  the  powers  conferred 
upon  it  by  the  charter,  and  for  the  purpoaes 
for  which  it  was  created,  can  deal  with  the 
corporate  property  as  absolutely  as  a  pri- 
vate individual  can  deal  with  his  own. 
.  .  .  The  interest  of  the  shareholder 
entitles  him  to  participate  in  the  net  profits 
earned  by  the  bank  in  the  employment  of 
its  capita],  during  the  existence  of  its 
charter^  in  proportion  to  the  number  of  hi*i 
aharea;  and,  upon  its  dissolntioo  or  termi- 
nation, to  his  proportion  of  the  property 
that  may  remain  of  the  corporation  *after[518] 
tiic  payment  of  its  debti.  This  is  a  dis* 
tinfit,  independent  Interest  or  property,  held 
by  the  ahartiholdcr  like  a^y  other  proper- 
ty that  may  belong  to  him*    Now,  it  is  this 
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law.  The  state  cannot,  by  any  form  of 
taxation,  impose  any  burden  upon  any 
part  of  the  national  public  debt.  The  Con- 
stitution has  conferred  upon  the  govern- 
ment power  to  borrow  money  on  the  credit 
of  the  United  States,  and  that  power  can- 
not be  burdened  or  impeded  or  in  any  way 
affected  by  the  action  of  any  state.  This 
principle  was  announced  in  Weston  v. 
Charleston,  2  Pet.  449,  7  I>.  ed.  481,  where 
it  was  held  that  taxes  upon  the  stock  of  the 
United  States,  levied  by  one  of  the  munici- 
pal corporations  of  South  Carolina,  were  in- 
valid. From  that  time  no  one  has  questioned 
the  immunity  of  national  Beeurities  from 
state  taxation.  It  may  well  be  doubted 
whether  Congress  has  the  power  to  confer 
upon  the  state  the  right  to  tax  obli- 
gations of  the  United  States.  However 
this  may  be.  Congress  has  never  yet 
attempted  to  confer  such  a  right.  Until 
the  time  of  the  Civil  War  it  was  not 
thoufrht  to  be  necessary  to  express  the  con- 
st it  utioviCil  prohibition  in  an  act  of  Con- 
gress. But,  on  the  occasion  of  authorizing 
the  issue  of  Treasury  notes,  it  was  enacted 
that  "all  stocks,  bonds,  and  other  securities 
of  the  Ignited  States  held  by  individuals, 
corporations,'  or  associations  within  the 
United  States  shall  be  exempt  from  tax- 
ation by  or  under  state  authority."  Act  of 
February  25.  18C2  (12  Stat,  at  L.  346,  chap. 
33,  U.  S.  Comp.  btat.  1901,  p.  2480).  The 
substance  of  this  enactment  is  embodied 
in  §  3701  of  the  Revised  Statutes*  and  has 
[514] usually,  if  not  'invariably,  since  1862,  been 
inserted  in  acts  authorizing  the  issue  of 
bonds. 

That  the  tax  upon  the  property  of 
a  bank  in  which  United  States  securities 
are  included  is  beyond  the  power  of  the 
state,  and,  what  perhaps  is  of  lesser  mo- 
ment, within  the  prohibition  of  the  statu- 
tory law,  hardly  nee  '  ;  o  be  proved  by  au- 
thority. But  the  authority  is  clear  and 
conclusive.  With  the  beginning  of  the 
Civil  War  large  amounts  of  the  national  se- 
curities bepin  to  be  issued.  So  important 
it  was  to  sustain  the  national  credit  that,  as 
we  have  seen.  Congress  for  the  first  time 
began  the  practice  of  accompanying  the 
authority  for  their  sale  with  an  express 
prohibition  of  their  taxation  by  the  states. 
The  state  banks  often  invested  a  large  part 
or  the  whole  of  their  resources  in  these  se- 
curities, and  the  question  of  their  liability 
to  state  taxation  on  their  capital  and  sur- 
plus thus  invested  at  once  arose.  The  Bank 
of  Commerce,  incorporated  under  the  laws 
of  New  York,  invested  all  its  capital,  ex- 
cept its  investment  in  real  estate,  in  Unit- 
ed States  bonds^.  Under  the  authority  of  a 
law  refpiirin^r  that  the  capital  stock  should 
be  assessed  at  its  actual  value  a  tax  was 
908 


levied.  The  ooiort  of  appeals  of  Nev  Toft 
sustained  the  tax  bo  far  as  U  sppliel  to 
securities  issued  before  the  act  of  IM, 
expressly  declaring  their  exemption,  ail  n- 
nnHed  it  so  far  as  it  applied  to  inri> 
ties  thereafter  issued.  The  ease  esm  hn 
on  a  writ  of  error.  New  York  ex  rd.  Bnk 
of  Commerce  v.  Tax  Comrs.  S  BIsek,  M, 
17  L.  ed.  451.  This  court  held  the  tai  it- 
valid  on  all  securities,  without  em  il- 
luding  to  the  act  of  1802,  but  basing  the  k- 
cision  entirely  upon  the  constitutioBil  li- 
ability of  a  state  to  affect,  b j  taiatios.  At 
exercise  of  the  sovereign  power  of  tkt  m- 
tion  in  borrowing  money  on  its  credit.  Tim 
was  the  rule  specifically  declared  in  Wcitai 
V.  Charleston,  as  an  application  of  the  ps- 
eral  rule  of  the  immunity  from  state 
of  the  operations  of  the  Federal 
in  the  region  of  its  supremacy.  To  the  »• 
gument,  which  was  rtrenuonslj  urned,  tkt 
the  tax  was  not  upon  the  bccuiMm,  M 
upon  the  capital  of  the  bank,  sad  thil  j 
thereby  the  case  was  •distiggeishri  hwg^ 
Weston  V.  Charleston,  the  eout,  bj  It. 
Justice  Nelson,  replied:  "^e  esnwit  jirii 
our  assent  to  the  soundness  of  the  dtrtte* 
tion." 

The  state  of  New  York  then  amsMBi  ■ 
law,  and  enacted  that  banks  iMi  It  i 
"liable  to  taxation  on  a  Talnation  sfml  to  | 
the  amount  of  capital  stock  paid  is, « » 
cured  to  be  paid  in,  and  their  snrplm  «ii- 
ings."  The  validity  of  taxatkm  niv  ill 
amended  law  was  considered  in  Us  ftik 
Tax  Case  (New  York  ex  rel.  Buk  el  Cm- 
monwealth  ▼.  Tax  &  A.  Oonua.)  t  WiL 
200,  17  L.  ed.  79S.  Then  U  was  IhM 
that  the  tax  was  imposed  upon  the  M^ 
poration,  and  not  its  property,  aii  M 
the  statute  only  prescribed  a  mmsHi  if 
the  amount  annually  to  be  paM  f«  tti 
franchises.  But  the-  wait  Md  tksl  III 
amendment  simply  dwnged  the  asllsi  if 
fixing  the  amount  of  capital,  and  ttSI  At 
tax  was  upon  the  capital,  lijUk,  rnktm 
invested  in  national  MaaritfaiK  wm  hl|Mi 
the  power  of  the  stata. 

The  case  at  bar  oaawit  be 
in  principle  from  thsM  euiiL 
case  the  tax  was  on  tbe  eapltal  rtsAiftii 
actual  value;  in  tbe 
amount  of  the  capital 
earnings;  and,.  In  tha  enn  «l 
the  shares  of  tba 
count  the  capital, 
earnings.  It  would  be 
most  ingenioai  mind  and  tba  mtiA  9H^ 
plished  pen  to  stata  aay  dhilMtiM  1^ 

tween  theee  ^"--a  * ,  ampt  Is  tbia» 

ner  by  which  uey  mi  siito||ht  tha  HBi  A 
--the  Uxation  of  wupMlj  of  tbi  lak 
The   slight   e  it   niMii  Iv  * 

omission  of         nni|     tj  «•  ■smtoklA 


,IML 


HoMz  S4T.  Baiix  y.  Dm  Monns. 


615^11 


'nffident  to  dbguiBe  the  fact  that,  m  ef- 
fect, it  U  tbfl  property  wliich  is  teixed.  If^ 
hiclttded  In  that  property,  it  In  discovered 
itbat  there  la  some  whlcb  18  entitled  by  Fed- 
trai  right  to  &n  imminjltj,  it  is  the  duty  of 
ihia  court  to  see  that  the  immunity  is  re- 
tpected. 

It  IS,  however^  contended  that  although 
these  casea  have  not  been  ovemtled,  dis- 
tiBeticms  have  been  drawn  in  later  cases 
which  are  appUcabJe  here,  and  withdraw 
the  cases  before  the  court  from  their  an- 
ithority.  These  later  cases  must  therefore 
be  considered  and  their  pic  act  effect  de- 
Itermined,  We  •may  quickly  put  out  of  view 
tljose  not  relied  upon  herc»  in  which  it  has 
t/een  held  that  the  state  may  leyy  a  tax 
upon  the  value  of  the  franchise  of  corpora- 
lions  created  by  it,  or  upon  the  right  of 
succession  to  property  on  the  death  of  its 
owner,  without  first  deducting  the  amount 
of  United  States  securities  owned  by  the 
Ifsarporation  whose  franchise  is  taxed,  or  by 
[the  estate  transmitted  under  the  inherit- 
anee  laws  of  the  state.  Society  for  Sav- 
ings V.  Coite,  e  Wall  504;  18  L.  ed.  897; 
Provident  Inst.  v.  Massachusetts,  6  Wall. 
611.  18  L,  ed.  907;  HamiUon  Mfg.  Co.  v. 
Massachusetts,  fl  Wall  632,  18  1^  ed,  ^4; 
Home  Ins.  Co.  r.  New  York,  134  U,  8,  594, 
33  L.  ed.  1025,  10  Sup.  CU  Rep.  693;  PI  urn - 
ajer  V.  Coler,  178  U.  a  IIB,  44  L.  ed.  908, 
SO  Sup.  Ct.  Rep*  829.  The  theory  of  all 
Ihe9«  cases  is  that  the  taxes  are  not  Im- 
posed upon  the  aaseti  of  the  corporation  or 
the  propprty  of  the  decedent,  but,  in  the 
one  ease,  upon  the?  franchise  granted  by  the 
state,  and,  in  the  other  ease,  upon  the 
right  of  snccesaion  to  property  on  the 
d*  ath  of  the  owner  which  ia  conferred  by 
the  state. 

But  another  line  of  cases  cannot  so  easily 
be  diamisfied.  They  were  relied  upon  by 
the  supreme  cmirt  of  Iowa,  and  the  respect 
due  to  the  opinion  of  that  court  demands 
that  the  reasons  why  we  think  those  cases 
do  Qot  apply  to  the  case  at  bar  should  ba 
fully  stated.  These  caries  relate  to  the 
right  of  the  state  to  tax  at  their  full  value 
sharef»  of  stock  aa  the  property  of  th« 
shareholders.  Although  the  states  may  not, 
in  any  form^  levy  a  tax  upon  United  States 
securitiea,  they  may  tax,  as  the  property 
of  their  owners^  the  shares  of  banks  and 
other  corporations  whose  ns^eti^  consist  in 
whole  or  in  part  of  such  securities,  and,  in 
iraluing  the  shares  for  the  purposes  of  tax- 
ation, IS  not  necessary  to  deduct  the  value 
of  the  national  securitit^g  held  by  the  cor- 
poration whose  shares  are  taxed.  The  ripht 
to  tax  the  shares  of  national  hnnkB  arines 
by  congressional  authority,  but  the  right 
to  tax  shares  of  state  IniJiks  exists  inde- 
pendently of  any  such  authority,  for  the  I 
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state  requires  no  leave  to  tax  the  holdings 
in  its  own  corporations.  The  right  of  such 
taxation  rests  upon  the  theory  that  shares 
in  corporations  are  property  entirely  dis* 
tinct  and  independent  from  the  property  of 
the  corporation.  *The  tax  on  an  individual  [51 7  j^ 
in  respect  to  his  shares  in  a  corporation  is 
not  regarded  aa  a  tax  upon  the  corpora- 
tion itself.  This  distinction^  now  settled 
beyond  dispute,  was  mentioned  in  M*Cul* 
loch  V,  Maryland,  4  Wheat.  316,  4  L.  ed.  579, 
where,  in  the  opinion  of  Chief  Justice  Mar- 
shall declaring  a  tax  upon  the  circulation  of 
a  branch  bank  of  the  United  JStates  beyond 
the  power  of  the  state  of  Maryland,  it  was 
said  that  the  opinion  did  not  extend  "to  a 
tax  imposed  on  the  interest  which  the  citi* 
£cns  of  Maryland  may  hold  in  this  insti- 
tution, in  common  with  other  property  of 
the  same  description  throughout  the  state." 
The  distinction  appears,  however,  to  have 
been  first  made  the  basis  of  a  decision  In 
Van  Allen  v.  Assessors  ( Oh ur chili  v.  Utica), 
3  Wall.  573, 18  L.  ed.  229.  The  national  bank 
act,  as  amended  in  1864  [13  Stat,  at  L. 
112,  chap.  lOfl]  (Rev.  Stat.  §  5219,  U.  a 
Comp.  Stat.  l&Ol,  p.  3502),  permitted  the 
states  to  include  in  the  valuation  of  per- 
laonal  property  for  taxation  the  shares  of 
national  hanks  '"held  by  any  person  or  body 
corporate"  under  certain  eonditions  not  nec- 
essary here  to  be  stated.  Acting  under  the 
suthortty  of  this  law,  the  state  of  New 
York  assessed  the  shares  of  Van  Allen  in 
the  First  National  Bank  of  AJhany.  At 
that  time  nil  the  capital  of  the  bank  was 
invested  in  United  States  securities,  and  it 
was  asserted  that  a  tax  upon  the  individuaf 
in  respect  of  the  shares  he  held  in  the 
bank  was,  unless  the  holding  in  United 
States  securities  were  deducted^  a  tax  up- 
on the  securities  themselves.  But  a  ma- 
jority of  the  court  held  otherwise,  saying 
by  Mr*  Justice  Nelson:  "The  tax  on  the 
shares  is  not  a  tax  on  the  capital  of  the 
bank.  The  corporation  is  the  legal  owner  of 
all  the  property  of  the  bank,  real  and  per- 
sonal ;  and,  within  the  powers  conferred 
upon  it  by  the  charter,  and  for  the  purposeB 
for  which  it  was  created,  can  deal  with  the 
corporate  property  as  absolutely  as  a  pri- 
vate individual  can  deal  with  his  own.  * 
.  .  ,  The  interest  of  the  shareholder 
entitles  him  to  participate  in  the  net  profits 
earned  by  the  hank  in  the  employment  of 
its  capital t  during  the  existence  of  its 
charter,  in  proportion  to  the  number  of  his 
nhares;  and,  upon  Its  dissolution  or  termi- 
nation, to  his  proportion  of  the  property 
that  may  remain  of  the  corporation  'after  [518] 
the  payment  of  its  debts.  This  ii  a  dis* 
lioct.  indepeudenl  interest  or  property,  held 
by  the  shareholder  like  aiiy  other  proper- 
ty that  may  belong  to  him,    Kow,  It  is  this 
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law.  The  state  cannot,  by  any  form  of 
taxation,  impose  any  burden  upon  any 
part  of  the  national  public  debt.  The  Con- 
stitution has  conferred  upon  the  govern- 
ment power  to  borrow  money  on  the  credit 
of  the  United  States,  and  that  power  can- 
not be  burdened  or  impeded  or  in  any  way 
affected  by  the  action  of  any  state.  This 
principle  was  announced  in  Weston  v. 
Charleston,  2  Pet.  449,  7  L.  ed.  481,  where 
it  was  held  that  taxes  upon  the  stock  of  the 
United  States,  levied  by  one  of  the  munici- 
pal corporations  of  South  Carolina,  were  in- 
valid. From  that  time  no  one  has  questioned 
the  immunity  of  national  securities  from 
state  taxation.  It  may  well  be  doubted 
whether  Congress  has  the  power  to  confer 
upon  the  state  the  right  to  tax  obli- 
gations of  the  United  States.  However 
this  may  be,  Congress  has  never  yet 
attempted  to  confer  such  a  right.  Until 
the  time  of  the  Civil  War  it  was  not 
thought  to  be  necessary  to  express  the  con- 
stitutio'ficl  prohibition  in  an  act  of  Con- 
gress. But,  on  the  occasion  of  authorizing 
the  issue  of  Treasury  notes,  it  was  enacted 
that  "all  stocks,  bonds,  and  other  securities 
of  the  United  States  held  by  individuals, 
corporations,"  or  associations  within  the 
United  States  shall  be  exempt  from  tax- 
ation by  or  under  state  authority."  Act  of 
F«*bruary  25,  18C2  (12  Stat,  at  L.  346,  chap. 
33,  U.  "S.  Comp.  btat.  1901,  p.  2480).  The 
substance  of  this  enactment  is  embodied 
in  §  3701  of  the  Revised  Statutes,  and  has 
[514] usually,  if  not  'invariably,  since  1862,  been 
inserted  in  acts  authorizing  the  issue  of 
bonds. 

That  the  tax  upon  the  property  of 
a  bank  in  which  United  States  securities 
are  included  is  beyond  the  power  of  the 
state,  and,  what  perhaps  is  of  lesser  mo- 
ment, within  the  proliibition  of  the  statu- 
tory law,  hardly  nw  '  to  be  proved  by  au- 
thority. But  the  autliority  is  clear  and 
conclusive.  With  the  beginning  of  the 
Civil  War  large  amounts  of  the  national  se- 
curities began  to  be  issued.  So  important 
it  was  to  sustain  the  national  credit  that,  aa 
we  have  seen.  Congress  for  the  first  time 
began  the  practice  of  accompanying  the 
authority  for  their  sale  with  an  express 
prohibition  of  their  taxation  by  the  states. 
The  state  banks  often  invested  a  large  part 
or  the  whole  of  their  resources  in  these  se- 
curities, and  the  question  of  their  liability 
to  state  taxation  on  their  capital  and  sur- 
plus thus  invested  at  once  arose.  The  Bank 
of  Commerce,  incorporated  under  the  laws 
of  New  York,  invested  all  its  capital,  ex- 
cept its  investment  in  real  estate,  in  Unit- 
ed States  bonds.  Under  the  authority  of  a 
law  reijuiring  that  the  capital  stock  should 
be  assessed  at  its  actual  value  a  tax  was 
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levied.  The  oomrt  of  appeals  of  Nev  Toft 
sustained  the  tax  bo  f ar  aa  U  anU  to 
securities  issued  before  the  aet  of  IM, 
expressly  declaring  their  exemption,  ui  m- 
nnHed  it  so  far  aa  it  applied  to  inri> 
ties  thereafter  issued.  The  case  eanw  hn 
on  a  writ  of  error.  New  York  ez  rd.  Bnk 
of  Commerce  v.  Tax  Comra.  t  Bltek,  0^ 
17  L.  ed.  451.  This  court  held  the  tai  ii- 
valid  on  all  securities,  without  evn  il- 
luding  to  the  act  of  18d2,  but  basing  the  de- 
cision entirely  upon  the  constitutiontl  li- 
ability of  a  state  to  affect,  by  taxation,  tk 
exercise  of  the  sovereign  power  of  tke  m- 
tion  in  borrowing  money  on  its  credit.  TUi 
was  the  rule  specifically  declared  in  WeitaB 
V.  Charleston,  as  an  application  of  the  pi- 
era]  rule  of  the  immunity  from  state 
of  the  operations  of  the  Federal 
in  the  region  of  its  supremacy.  To  the  n- 
gument,  which  was  strenuously  ur^sei  thSI 
the  tax  was  not  upon  the  seenritlM,  bit 
upon  the  capital  of  the  bank,  aid  thil 
thereby  the  case  waa  'distiiigiiiABd  fnapd 
Weston  V.  Charleston,  the  eout,  by  It. 
Justice  Nelson,  replied:  "^e  ennaot  yirii 
our  assent  to  the  soundness  of  the  diitiH- 
tion." 

The  state  of  New  York  then  aaeaM  tti 
law,  and  enacted  that  banks  ihoeld  It 
liable  to  taxation  on  a  Talnatkm  sqssl  ti 
the  amount  of  capital  stock  paid  in,  or  » 
cured  to  be  paid  in,  and  their  snrplHS  Hn- 
ings."  The  validity  of  taxation  nate  the 
amended  law  was  considered  in  the  ftik  I 
Tax  Case  (New  York  ex  rd.  Bnk  sf  0» 
monwealth  v.  Tax  &  A.  Comrs.)  t  WiL 
200,  17  L.  ed.  708.  There  it  was  IhM 
that  the  tax  was  imposed  upon  the  M^ 
poration,  and  not  its  property,  aii  M 
the  statute  only  prescribed  a  ■■iHi  if 
the  amount  annually  to  be  paM  fv  At 
franchises.  But  the-  eonrt  heM  thsl  III 
amendment  simply  dwnged  ths  aeCM  if 
fixing  the  amount  of  eapital*  aai  ttift  At 
tax  was  upon  the  eapital,  i^U^  it fcr« 
invested  in  national  seenritfnB  ^MS  ta|Mi 
the  power  of  the  stata. 

The  case  at  bar  oaawit  be 
in  principle  from  tksM  otaM^  fm  tti 
case  the  tax  waa  on  the  eapital  rtsAiftii 
actual  value;  in  the  aeeoMi  SHt  m  tti 
amount  of  the  capital  stoek  anl  tto  wmf^ 
earnings;  and.  In  tha  enn  «l  Im;  • 
the  shares  of  the  atoek.  taUa^  Mi  i^ 
count  the  capital,  snrphia,  ani  hMU 
earnings.  It  wonid  1m  dUtaH  fv  ii 
most  ingenioni  mind  aai  tin  bmI  Wi^ 
plished  pen  to  state  any  dMlMliM  1^ 
tween  these  three  lawa,  exespt  Is  tti  Wt^ 
ner  by  whfeh  tbey  all  soii^t  Ika  «■§  A 
--the  taxation  of  the  property  of  tti  IH^ 
The  slight  eoncealment  niMii  by  ti 
omission  of  the  propatly  ••  mmdm  h  M 
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iaffldeot  to  ^Bgoise  the  fact  tbatj  in  ef- 
fect, it  IB  the  pTopertjr  whicb  is  taxed.  If^ 
ineitided  in  that  propertj^  it  is  discovered 
that  there  is  some  which  ia  eittitled  by  Fed- 
tml  right  to  an  imiimnity,  it  is  the  duty  of 
tMs  court  to  see  that  the  immunity  is  re- 
ipected. 

It  is,  however,  contended  that  although 
these  eases  hare  not  been  overniled,  dis- 
tincftions  have  been  drawn  in  later  cases 
which  are  applieahle  bore,  and  withdraw 
the  c^ies  before  the  court  from  their  au- 
thority. These  later  cases  must  therefore 
be  considered  and  their  exact  effect  de- 
fUnnined.  We  *inay  quickly  put  out  of  view 
those  not  relied  tipon  here,  in  which  it  has 
iieen  held  that  the  state  may  levy  a  tax 
Upon  the  value  of  the  franchise  of  corpora- 
ilofia  created  by  it,  or  upon  the  right  of 
SQCceflsion  to  properly  on  the  death  of  ita 
owneFj  without  first  deducting  the  amount 
of  United  States  securities  owned  by  the 
Dorpora-tiou  whose  franchise  is  taxed,  or  by 
the  estate  tninstnitted  under  the  inherit- 
ance laws  of  the  state.  Society  for  Sav- 
ings V.  Coite,  0  Wall.  594;  18  L.  ed.  897  s 
|*rovident  Inst,  v,  Maasacbusetta,  6  Wall. 
61),  IS  L,  ed.  907;  Hamilton  Mfg.  Co.  v. 
Hassathusetts,  6  WalL  632,  IS  X^  ed.  904; 
Home  Ins.  Co.  v.  New  York,  134  U.  S.  694, 
33  Lu  ed.  1025,  10  Sup,  Ct.  Rep,  693^  Plum- 
mer  v.  Coler,  178  U.  S.  115,  44  L.  ed.  998, 
20  Sup,  Ct.  Rep.  829*  The  theory  of  all 
these  cases  is  that  the  taxes  are  not  Im^ 
posed  upon  the  aaaets  of  the  corporation  or 
the  property  of  the  decedent,  but,  in  the 
one  ease,  upon  the  franchise  granted  by  the 
Btate»  and,  in  the  other  caae,  upon  the 
rifht  of  succession  to  property  on  the 
df  ath  of  the  owner  wljich  is  conferred  by 
tlie  state. 

But  another  line  of  cases  cannot  so  easily 
be  dismissed.  They  were  relied  upon  by 
the  supreme  court  of  Iowa,  and  the  respect 
due  to  the  opinion  of  that  court  dcTuanda 
that  the  reasons  why  we  think  those  cased 
do  not  Apply  to  the  case  at  bar  should  be 
fully  stated.  These  cases  relate  to  the 
right  of  the  state  to  tax  at  their  full  value 
shares  of  stock  as  the  property  of  the 
shareholders.  Although  the  states  may  not, 
m  any  form,  levy  a  tax  upon  United  States 
securities,  they  may  tax,  as  the  property 
of  their  owners,  the  shares  of  banks  and 
nther  corporation 6  whose  assets  consist  in 
whole  or  ID  part  of  such  securiticB,  and,  in 
valuing  the  shares  for  the  purposes  of  tax- 
ation, is  not  necessary  to  deduct  the  value 
of  the  national  securitiea  held  by  the  cor- 
poration  whose  shares  are  taxed.  The  rif?ht 
U>  taJC  the  sbarea  of  national  hanks  arises 
by  congressional  authority,  biit  the  right 
to  tax  shares  of  state  Ijsinky  exists  inde- 
p€*ndently  of  any  such  authority,  for  the 
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state  r quires  no  leave  to  t&x.  the  holdingi 
in  its  own  corporations.  The  right  of  such 
taxation  rests  upon  the  theory  that  shares 
in  corporations  are  property  entirely  dis* 
tinct  and  independent  from  the  property  of 
the  corpora tjon.  *The  tax  on  an  Individual  [517] 
ia  respect  to  hia  shares  in  a  coarporatiou  ia 
not  regarded  aa  a  tax  upon  the  corpora- 
tion itself.  This  distinction^  now  settled 
beyond  dispute^  waa  mentioned  in  M'Cul- 
loch  v,  Maryland,  4  Wheat.  31fl,  4  L.  ed.  579, 
where^  in  the  opinion  of  Chief  Justice  Mar- 
shall declaring  a  tax  upon  the  circulation  of 
a  branch  bank  of  the  United  States  beyond 
the  power  of  the  state  of  Maryland,  it  was 
said  that  the  opinion  did  not  extend  "to  a 
tax  imposed  on  the  interest  which  the  citl* 
i£cns  of  Maryland  may  hold  in  this  inati- 
tution,  in  common  with  other  property  of 
the  same  description  throughout  the  state," 
The  distinction  appears,  however,  to  have 
been  first  made  the  basis  of  a  decision  in 
Van  iUlen  v.  Assessors  (Churchill  v,  Utica), 
3  Wall.  673,  18  L.  ed.  229.  The  national  bank 
act,  aa  amended  in  1S64  [13  Stat,  at  I*, 
112,  chap.  106J  (Rev.  Stat.  %  5219,  LL  S. 
Comp,  Stat.  1001,  p.  3502),  permitted  the 
states  to  include  in  the  valuation  of  per- 
fional  property  for  taxation  the  shares  of 
national  banks  "held  by  any  person  or  body 
corporate*'  under  certain  conditions  not  nec- 
essary here  to  be  stated.  Acting  under  the 
authority  of  this  law,  the  state  of  New 
York  assessed  the  sharea  of  Van  Allen  in 
the  First  National  Bank  of  Albany.  At 
that  time  all  the  capital  of  the  bank  was 
invested  in  United  States  securities,  and  it 
was  asserted  that  a  tax  upon  the  indtvldual 
in  respect  of  the  shares  he  held  in  the 
bank  was,  unless  the  holdings  in  United 
States  securities  were  deducted,  a  tajc  up- 
on the  securitiee  themselves.  But  a  ma- 
jority of  the  court  held  otherwise,  saying 
by  Mr.  Justice  Nelson:  "The  tax  on  the 
shares  is  not  a  tax  on  the  capital  of  the 
bank.  The  corporation  is  the  legal  owner  of 
all  the  property  of  the  bank,  real  and  per- 
sonal j  and,  within  the  powers  coof erred 
upon  it  hj  the  charter,  and  for  the  purposes 
for  which  it  was  created,  can  deal  with  the 
corporate  property  as  absolutely  as  a  pri- 
vate individual  can  deal  with  his  own. 
,  .  .  The  interest  of  the  shareholder 
entitles  him  to  participate  in  the  net  profita 
earned  by  the  bank  in  the  employment  of 
its  capital,  during  the  existence  of  iti 
charter,  in  proportion  to  the  number  of  his 
shsres;  and,  upon  its  dissolution  or  termi- 
nation, to  Ma  proportion  of  the  property 
that  may  remain  of  the  corporation  *afteT[5l8] 
the  payment  of  its  debts.  This  is  a  dis^ 
tinet,  independent  interest  or  property,  held 
by  the  shareholder  like  a^y  other  proper- 
ty that  may  belong  to  him^    Kow,  It  is  this 
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special  term  of  the  Supreme  Court  held  in 
and  for  the  county  of  Kings,  in  that  state, 
which  set  aside  a  chattel  mortgage  given 
by  a  bankrupt  as  being  in  fraud  of  credit- 
ors.    Affirmed. 

See  same  case  below,  107  App.  Bit.  6M, 
95  N.  Y.  Supp.  324. 

Statement  by  Mr.  Chief  Justice  FuHer: 
{622]     *Thi8  was  a  suit  commenced  in  December, 

i.ini,  in  I  lie  tiupreme  court  of  New  York  for 
the  county  of  Kings  by  Joseph  Vollkom- 
mer,  Jr.,  as  trustee  in  bankruptcy  of  the 
estate  of  Jacob  Vogt,  bankrupt,  against 
Solon  L.  Frank  and  Samuel  Frank,  doing 
business  as  S.  L.  &  S.  Frank,  and  Jacob 
Vogt,  to  set  aside  an  alleged  chattel  mort- 
gage on  certain  horses,  harness,  wagons, 
etc.,  given  by  Vogt  to  defendants  Frank, 
April  16,  1902,  as  fraudulent,  and  intended 
to  hinder,  delay,  and  defraud  creditors. 

The  mortgagees  had  taken  possession, 
and  creditors  immediately  thereafter  filed 
petitions  in  bankruptcy  against  Vogt  in 
the  district  court  of  the  United  States  for 
the  eastern  district  of  New  York,  where- 
upon and  on  June  30,  1902,  one  Stouten- 
burgh  was  appointed  temporary  receiver 
and  duly  qualified  as  such. 

As  alleged  in  the  complaint,  by  agree- 
ment between  the  Franks  and  the  petition- 
ing creditors,  which  was  approved  by  the 
district  court  and  entered  of  record  therein 
July  2,  A.  D.  1902,  it  was  provided  that  the 
property  in  question  should  be  sold  at  pub- 
lic auction  on  July  3  by  the  temporary  re- 
ceiver; ''tliat  the  expenses  of  the  sale  be 
paid  out  of  the  proceeds  thereof;  that  the 
said  temporary  receiver  deposit  the  net 
proceeds  of  said  sale  at  the  People's  Trust 
Company  of  Brooklyn  as  a  special  fund, 
there  to  await  the  further  order  of  the 
court  upon  due  notice  to  all  creditors  who 
have  or  may  hereafter  appear;  that  the 
lien,  if  any.  of  the  alleged  chattel  mort- 
pa*re  of  the  said  defendants  Frank  be  trans- 
ferred to  and  attached  to  said  special  fund, 
or  deposit,  in  liou  of  and  to  the  same  ex- 
tent as  if  attached  to  the  said  property 
thereinbefore  directed  to  be  sold;  that,  in 
pursuance  thereof,  said  sale  was  had  on  the 
3d  of  July.  A.  D.  1002.  and  the  net  proceeds 
thereof,  amounting  to  about  $.^.4S2.47,  were, 
on  or  alK)ut  the  10th  day  of  July,  1902,  duly 
deposited  in  the  People's  Trust  Company  of 
Brooklyn,  as  provided  by  said  agreement." 

July  10,  A.  D.  1902,  Vogt  was  duly  adjudi- 
cated an  involuntary  bankrupt,  and  on  No- 
[523]verob€r  12  a.  d.  1902,  Tollkommer,  •Jr.,  was 
:i])])ointed  trustee  in  bankruptcy  of  Vogt, 
duly  qualified  November  21,  and  entered 
upon  the  duties  of  his  office  as  trustee.  He 
thereafter  filed  this  complaint  against  the 
Franks  and  Vogt,  setting  up  the  proceed- 
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ings,  and  averring  that 
claimed  a  lien  upaa  th«  ipedal  fnAtitti 
whole  extent  thereofp  wUdi  nmititiM  % 
cloud  on  plaintiff*!  titla  to  the  faaiiil 
he  deinanded  Judgmflnt  thai  thi  dattri 
mortgage  be  dedarad  anil  aal  void,  ol 
canceled  and  discharged  of  laeoid,  tM  tiaft 
the  special  fund  be  dedaxad  fiat  of  thi  » 
cumbranoe  of  the  alleged  chattel  Mnitpp. 
and  from  any  lien  or  claim  bj  the  hob 
under  the  mortgage  or  otherwise.  He  trid 
court  held  that  the  mortgage  wm  muk 
"with  the  intent  and  purpose  of  sud  Vo|t 
and  said  defendante  Frank  to  Under,  Ir 
feat,  defraud,  and  delay  said  Vogt'b  cndit- 
ors."  And  decreed  the  annalmeat  of  thi 
mortgage,  and  that  it  waa  "no  lien  ayoi 
the  moneys,  vis.,  $5,481.47,  deposited  ■ 
July  9th,  1902,  by  Arthur  T.  StonteibeiA 
temporary  receiver,  in  the  Peopled  Tnd 
Company  of  Brooklyn,  New  York,  ndv 
an  order  of  the  district  court  of  the  Uiiud 
States  for  the  eastern  district  of  New  Vafc, 
made  July  2d,  1902.**  The  cue  was  tuM 
to  the  appellate  division  of  the  m^nm 
court  and  the  decree  was  affiraied.  Imm 
to  appeal  to  the  court  of  appeab  wh  dh 
nied  by  the  appellate  divisioa,  and  iili^ 
quently  by  an  associated  judge  of  thi  «■! 
of  appeals.  This  writ  of  error  wh  tka 
allowed. 

Mr.  Soger  Foster  argued  the  eaan  ■! 
filed  a  brief  for  plaintiffs  in  error: 

The  plaintiffs  in  error  had  a  < 
right  to  have  all  questions  eoaccraiig  til 
title  to  the  proceeds  of  the  iceeivfrli  ah 
determined  by  the  eonrt  of  baaknyl^ 
which  appointed  the  receiver,  vader  vhMi 
direction  the  sale  took  place,  and  ia  vkM 
custody  the  proceeds  were  deposited. 

Havens  &  G.  Go.  v.  Pierek,  57  GL  C  A  >■ 
120  Fed-.  246;  Guaranty  Tmat  Obi  v.  SMi 
Chicago  Street  R.Oo.«5CaA.MiUi 
Fed.  818. 

Every   court  with  equitabU  poMi»  k 
whose  possession  property  ia  pbesd,  i 
er  tangible   property  or  a  faad,  ' 
elusive  jurisdietioii  to  datormlae  thi 
of  all  claims  to  a  lien  upoa  the  h 
to  distrihuU  that  fund  amoBflik  thi 
ownera.    No  other  court  haa  aay  ftw^ 
interfere  with  nieh  property. 

Covell  V.  Heyman.  Ill  U.  S.  IIH  W* 
L.  ed.  390,  892,  4  Sup.  OL  Bap.  UB. 

There  b  no  diffamoa  ia  arJMJihbWril 


practical  importanoe,  ao  far  aa  thb  lib  ^ 
concerned,  hetwaf  a  aalt  vhaa  tti  ^^ 


court  direeta  ita  < 
interference  with 
of  the  Federal 
the  decree  of  Um 


to 

iMitj  ia  thi  t 
I.  aiiioMb 


l«ft 
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title  only  to  ibe  isjne,  without  taking  m^Ji^ 
"Uat  posse^stCiB  tbereaf. 
Sharoa  v.  Terry,  1  L.R^.  672,  13  Sawy. 

S§7.  36  Fed.  sml  Julian  v.  Central  Trust 

CiOv  193  U.  8,  »3,  4S  L.  ed.  §29,  24  Sup.  Ct. 
fiep.  3^;  Guardian  Trust  Co,  w.  Kansas 
City  Southem  R.  Co.  76  C.  C  A»  ei5,  146 
Fed,  339;  Jordan  v.  Taylor,  &8  Fed.  845. 

TMs  rule  has  been  applied  to  bankruptcy 
proe^e'ding^. 

,  Tefft  V.  Sternberg,  6  LJl.A.  221,  40  Fed. 
li;  Moran  v.  Sturgef,  154  U.  S.  250,  38  L.  ed> 
1181,  14  Sup.  Ct.  Rep.  101 9  j  The  Willamette 
Valley,  13  C,  a  A.  635,  29  U,  S.  App.  447. 
m  Fed.  565 J  Re  Watts,  190  U.  S.  1,  32,  47 
h.  ed.  mX  D43,  23  Sup.  Ct.  Rep.  718;  Whlt- 
ney  T.  Wenman,  198  U.  S,  539,  552,  49  L, 
ed.  1157,  1160,  25  Sup.  a.  Rep.  778;  Re 
;McMahon,  77  a  C  A.  668,  147  Fed,  686; 
BardeB  v.  Fir^t  Nat.  Bank,  178  U.  S.  524,  44 
L.  ed.  1175,  20  Sup-  Ct.  Rep.  1000;  White 
w,  Scbloerb,  178  U.  S.  642,  44  L.  ed.  1183, 
m  Sup.  Ct.  Rep.  1007;  Re  ^Tiitener,  44  C, 
a  A.  434,  106  Fed.  186;  Re  McCallum,  113 
I  Fed.  395;  Re  Antij?o  Screen  Door  Co.  59  C. 
C.  A.  245. 123  Fed.  252;  Re  Kellogg,  113  Fed. 
llS4,  Affirmed  in  57  C  C,  A-  ^^'^^  ^^1  ^^^* 
333:  He  wit  V.  Berlin  Mach.  Works,  3fl4  U. 
[B.  296.  48  L,  ed.  986.  24  Sup.  Ct.  Rep.  690; 
Ulab^ma  Gold  L.  Ina.  Co.  y.  Girardy,  9  Fed. 
||42. 

The  bankruptcy  act  expresBly  eonfera  up- 
fns  courts  of  bankrupt*^,  full  power  to  de- 
termine all  controversies  in  relation  to  es- 
tatei  of  bankrupts,  of  which  the  court  or 
its  f^ftiLXTS  have  taken  poesegsion.  The  only 
controversies  of  which  state  courts  are  given 
jurisdiction  are  those  between  trusteee  and 
penons  claiming  adversely  to  them  prop- 
erty ot  which  neither  the  trustees  nor  the 
receivers  in  bankruptcy  preceding  them  have 
taken  po^^easion. 

Barde^  v.  First  Nat.  Bank,  17B  U.  S.  524, 
635,  44  L.  ed.  1176,  1181,  20  Sup,  fft.  Rep. 
1000;  Bush  v.  Elliott,  202  U.  S.  It7,  479, 
SO  L-  ed.  1114,  1115,  2i)  Sup.  Ct.  Rep.  068 j 
Whitney  v.  Wenroan,  198  U.  S.  539,  49  L.  ed. 
1157,  25  Sup.  Ct.  Rep.  778;  Re  Whitener, 
Bupra;  Re  McCallum,  113  Fed.  393 1  Re  An- 
tigo  Screen  Door  Co.  supra;  Ee  Kellogg,  113 
Fed.  120,  67  C,  C.  A.  547,  121  Fed.  333; 
Havens  &  G.  Co.  v.  Pierek,  supra. 

The  jurisdiction  given  to  the  state  courts 
in  suits  by  trustees  applies  only  to  suits 
against  persons  claiming  propf^rty  adverse- 
ly to  the  bankrupts'  repreaentativeB. 

Mueller  v.  Nugent,  184  U.  £3.  1,  46  L.  ed. 
405,  22  Sup.  Ct.  Rep,  269;  Re  Muncie  PuJp 
Ck).  71  C.  C.  A.  530,  139  Fid.  JSiO. 

There  U  nothing  in  the  Federal  bank- 
ruptcy law  which  gives  the  state  court  ju- 
rjjidictjon  in  casea  of  this  character. 

Ha  vena  &  €i.  Co.  V.  Piereb,  aupra. 
205  TJ.  S. 


The  trustee  bad  no  right  to  attack  tlia 

validity  of  the  chattel  mortgage. 

York  Mfg.  Co.  V.  Uassell,  201  U.  8.  344* 
352,  50  L.  ed.  782,  786,  26  Sup,  a.  Rep.  481; 
He  wit  V.  Berlin  Mach.  Worki,  supra;  Re 
Kellogg,  112  Fed.  52,  56  C.  C.  A.  383,  llS 
Fed.  1017}  Ee  New  York  Economical  Print- 
ing Co.  4fi  C  C.  A,  133,  110  Fed.  514 

Mr.  Frasds  B.  MttUin  argued  the  causa^ 
and,  with  Mr.  J,  Frank  Yawger»  filed  a  brief 
for  defendant  in  error  Yollkommer; 

The  supreme  court  of  the  state  of  New 
York  had  jurisdiction  of  the  cause. 

Bardes  v.  First  Nat.  Bank,  178  U.  S.  52^ 
44  L,  ed.  U75,  20  Sup.  a.  Rep.  1000;  Collier, 
Bankr.  5th  ed.  p.  272;  Wall  v.  Cox,  181  U. 
S.  244,  45  L.  ©d.  M5,  21  Sup.  a.  Rep.  642; 
Brandenburg,  Bankr.  3d  ed*  S  581 ;  Jones  V- 
Scliermerhom,  63  App.  Div.  494,  65  N.  Y. 
Supp.  gm;  Silberstein  V.  Stahl,  32  Misc.  353, 
66  N.  Y.  Supp.  648,  Affirmed  !tj  63  App. 
Div.  614,  71  N.  W  Supp.  1148,  Affirmed  in  171 
N.  Y.  649,  63  N.  1,  1122;  Small  V.  Muller,^? 
App.  Div.  143,  73  N.  Y.  Supp.  667 ;  Bryan 
V.  Madden,  108  App.  Div.  876,  96  N.  Y.  Supp. 
465;  Foster,  Fed.  Pr.  3d  ed.  10S5;  Skilton  T. 
Codington,  185  N.  Y.  80,  113  Am.  St.  Rep. 
BB5,  77  N.  E.  790;  Bindaeil  v.  Smith,  61 
N.  J.  Eq,  645,  47  AtK  456;  Re  Piatt eville 
Foundry  A  Mach,  Co.  147  Fed.  832;  TrudA 
V.  Osgood,  71  N.  H,  185,  51  AtL  633;  R» 
Spit^r,  60  C.  0.  A.  35,  130  Fed.  879;  Bm 
Ranter,  58  C,  0.  A.  260,  121  Fe4  984;  Rt 
Russell,  41  C,  C.  A.  323,  101  Fed.  250^,  Guar- 
anty Trust  Co.  V.  North  Chicago  Street  E. 
Cf>.  65  CCA.  65,  130  Fed.  801  j  Buck  v. 
Colbatb,  3  Wall.  334,  345,  18  L.  ed.  257,  26L 

It  is  probable  that,  even  in  the  abseuee 
of  an  express  act  of  Congreaa,  the  state 
courts  would  have  jurisdiction  of  suits  bj 
a  trustee,  no  act  to  the  contrary  exiating; 
for  they  are  nothing  more  than  the  asser- 
tion of  property  rights,  of  the  title  to  whicb 
the  bankruptcy  act  is  the  source. 

Cook  V.  Waters,  9  Nat.  Bankr.  Reg.  155. 

In  general,  it  has  been  held  that  if  the 
Federal  courts  he  not  given  exclusive  juriS' 
diction  of  a  subject* matter,  the  state  courts 
have  concurrent  jurisdietion  thereof  when- 
ever, by  their  own  Constitution,  they  are 
eompetent  to  take  it;  jurisdiction  in  the 
state  courts  exists  where  it  is  not  exclude 
by  express  provision,  or  by  incompatibility 
in  its  exercise,  arising  from  the  nature  of 
the   particular  cose. 

ClaRin  v.  Houseman,  93  U.  8.  130,  136, 
23  li.  ed.  833,  83S. 

Jurisdietton  cannot  he  conferred  by  con- 
sent upon  a  court  which  has  none,  nor  does 
public  policy  sanction  the  selection  by  agree- 
inent  of  any  particular  court  (ousting  all 
others)  for  the  trial  of  any  particular  cause, 

17  Am.  k  Eng.  lioc.  Law,  2d  ed.  pp.  106&* 
1063. 
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It  is  not  bdieved  that  the  imperfect  and 
partial  possession  of  the  funds  in  this  case, 
which  the  record  shows  the  bankruptcy 
court  to  have,  is  in  any  sense  sufficient  to 
change  the  ordinary  rule  giving  the  state 
courts  jurisdiction,  for  in  every  bankruptcy 
case,  as  soon  as  an  adjudication  is  made, 
the  bankruptcy  court  is  constructively  in 
possession  of  all  the  property  of  the  bank- 
rupt, and  the  mere  fact  of  an  adjudication 
gives  the  bankruptcy  court  a  power  and  do- 
minion over  the  bankrupt's  property  which 
has  been  likened  to  an  attachment. 

State  Bank  v.  Cox,  74  C.  C.  A.  285,  16 
Am.  Bankr.  Rep.  32,  143  Fed.  91;  York  Mfg. 
Co.  ▼.  CasseU,  201  U.  S.  344,  50  L.  ed.  782, 
26  Sup.  Ct.  Rep.  481,  15  Am.  Bankr.  Rep. 
638;  Mueller  v.  Nugent,  184  U.  S.  1,  46  L. 
ed.  405,  22  Sup.  Ct.  Rep.  269;  Re  Granite 
City  Bank,  70  C.  C.  A.  316,  137  Fed.  818. 

A  trustee  in  bankruptcy  may  maintain 
an  action  to  set  aside  a  fraudulent  convey- 
ance, whether  representing  judgment  cred- 
itors or  not. 

Southard  ▼.  Benner,  72  N.  Y.  424;  Skil 
ton  V.  Codington,  185  N.  Y.  87,  113  Am.  St. 
Rep.  886,  77  N.  E.  790;  Zartman  v.  First 
Nat.  Bank,  109  App.  Div.  413,  96  N.  Y.  Supp. 
633;  Mitchell  v.  Mitchell,  147  Fed.  285;  Re 
Pekin  Plow  Co.  50  C.  C.  A.  257,  112  Fed. 
308;  Re  Metropolitan  Store  &  Saloon  Fix- 
ture Co.  15  Am.  Bankr.  Rep.  119;  Shreck 
V.  Hanlon  (Neb.)  104  N.  W.  193;  Sheldon 
V.  Parker,  66  Neb.  610,  92  N.  W.  923,  95 
N.  W.  1015;  Crary  v.  Kurtz  (Iowa)  105  N. 
W.  592;  Mueller  v.  Bruss,  112  Wis.  406,  88 
N.  W.  229;  Bunnell  v.  Bronson,  78  Conn. 
679,  63  Atl.  398:  Beasley  v.  Coggins,  48  Fla. 
215,  12  Am.  Bankr.  Rep.  355,  37  So.  213;  An> 
drews  v.  Mather,  134  Ala.  358,  9  Am.  Bankr. 
Rep.  296,  32  So.  738. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Counsel  for  plaintiffs  in  error  contended 
below  that  the  state  courts  had  no  juris- 
diction because  the  suit  was  brought  to  de- 
termine title  to  property  or  a  fund  in  the 
possession  of  the  district  court  of  the 
United  States.  The  bankruptcy  act  of  July 
1,  1808,  provided  that  ''suits  by  the  trustee 
shall  only  be  brought  or  prosecuted  in  the 
courts  where  the  bankrupt,  whose  estate 
is  being  administered  by  such  trustee, 
might  have  brought  or  prosecuted  them  if 
proceedings  in  bankruptcy  had  not  been 
instituted,  unless  by  consent  of  the  pro- 
posed defendant."  30  Stat,  at  L.  644,  chap. 
541,  §  23b,  U.  S.  Comp.  Stat.  1901,  p.  3431. 

In  Bardes  v.  First  Nat.  Bank,  178  U.  S. 
624.  44  L.  ed.  1175,  20  Sup.  a.  Rop.  1000, 
we  held  that  the  liunkruptcy  court,  except 
b}  the  consent  of  the  defendant,  had  no 
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jurisdiction  to  try  and  determiBi  •  tA 
brought  by  a  tnutee  in  bankmptej  ti  r- 
cover  property  alleged  to  be  part  flf  tk 
bankrupt's  estate,  or  to  have  been  tiw- 
ferred  by  him  in  fraud  of  the  aet,  bat  tkt 
such  suits  must  be  proMcnted  either  it  tki 
state  courts  or  in  the  dicnit  conrts  of  tk 
United  States  where  diversity  of  dtiKHhip 
existed.  The  act  of  1898  was  ameadel  Vj 
the  act  of  February  6,  1903  (32  Stat  it  L 
797,  chap.  487,  U.  8.  Oomp.  Stot  SnppL  IM; 
p.  682),  §  19  of  which  provided  that  tk  Ml 
should  ''not  apply  to  banlonptej  mm 
pending  when  this  act  Ukes  effect,  MnA 
cases  shall  be  adjudicated  and  diipond  rf 
conformably  to  the  proridons  of  the  hH 
act  of  July  first,  dghteen  himdnd  ni 
ninety-eight.** 

The  present  eaae  was  eonuneneed  ii  VHL 
and,  besides,  the  amendment  gsve  thi 
bankruptcy  court  concurrent,  and  not  b- 
dusive,  jurisdiction. 

We  give  in  the  maigint  qnotatlou  horn 


brought  or  proaecutad  them  if  ^ 

in  bankruptcy  had  not  been  institated,  » 

less  by  consent  of  the  propoeed  -  '    -  ^ 


except  auita  for  the  rsoovery  of  pnfn^ 
under  eeotion  tiaty,  eubdiviewm  \,m^m 
tion  eixty-eeven,  eubdwieUm  «." 

Section  60b:  "If  a  baaknipC  eUl  kM 
given  a  preference  within  four  Boatti  l» 
fore  the  filing  of  a  petition,  or  aftar  tkt  fr 


shall  have  had  reasonable 


tolf 


lieve  that  it  waa  intended  theraby  tadnt 


preference,  it  shall  be  voidalk  kf  ti 
trustee,  and  he  may  recover  the  pwpw^y  m 
its  value  from  aueh  peraon." 

"If  a  bankrupt  ehaU  kmve  geem  m  pith 
enee,  am!  the  pereom  reeewm§  <f;  ar  to  Ii 
benefiied  thereby,  or  hie  agent  utimf  !!•» 
in,  shall  have  had  reaeonable  eamm  Is  Wm 
that  it  was  intended  thewehgtogimmpMlr^ 
mee,  it  ehall  be  voidable  5y  ike  towtof  mi 
he  may  reeover  the  property  er  ila  td^ 
from  eueh  pereon.    And,  far  the  pmpmj 


wch  recovery,  any  eouri  of  bmeluepiqf,^ 
hereinbefore  defined,  amd  amy  alato  eim^ 
which  would  have  had  /MrMMtai  f  IhI^ 
ruptey  had  not  intervened,  ekaU  km  em- 


current  furiedietiomJ 

Section  67e:  *'That  all 
Fcrs,  asalgnmenta,  or  •ft,  _,. 
property,  or  anr  nart  tbaraof , 


aflk 


by  a  peraon  adjudged  a  bankraBl  miet  ti 
proviaiona  of  thia  act,  anbaamnt  to  tba  |» 
j^age  of  thia  act  and  ^pittmi  fov  wiii 
prior  to  the  filing  of  the  petition,  «M  Ai 
intent  and  purpoae  Ua  part  to  IM% 
delay,  or  defraud  hu  raditoBi*  «r  av  ■ 
them,  ahall  be  nnU  m  toid  aa  gjriil  ti 
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^  «t»  of  Jtily  1,  •ISftS,  and  Febniftrj  5, 

1903f  the  &ntendin€iit0  made  bj  the  litiier 
id  being  italici^e<l. 

Undoubtedly  the  state  court,  in  which 
Itha  trofltee  brought  *thia  suit,  was  the  sourt 
'>here  the  bankrupt,  whose  estafce  ia  beiog 
idsninistered  by  such  trustee,  might  have 
brought  or  prosecuted  them  [imtsj,  if  pro- 
ceedings in  bankruptcy  had  not  been  iiisti- 
:utedj*'  and  its  jurisdiction  under  the  ap- 
jJicable  general  rule  mu&t  be  conceded. 

But  plainti^A  in  error  contend  that  the 
>oesession  by  the  bankruptcy  court  of  the 
irooeedf  of  the  sale  of  the  mortgaged  chat- 
eU  depriTe«  the  state  court  of  its  conce4ed 
uriidiction  to  set  aside  the  mortgage  as 
raudnlent. 

The  contention  is  wholly  inadmissible. 
Hie  mortgaged  property  consisted  of  horses, 
itehicleSr  hamesB,  etc.^  and  the  order  of  sale 
jf  the  temporary  receiver,  agreed  to  by 
>lain tiffs  in  error,  was  evidently  in  the 
nterest  of  all  parties,  and  provided  for  the 
lepoiit  of  the  proceeds,  not  in  the  general 
undfl  of  the  estate,  but  aa  a  special  fund, 
hO  which  the  lien,  if  any^  of  the  chattel 
nortgag^  was  transf erred j  and  clearly  con- 
«m  pi  a  ted  a  plenary  «iiit  to  determine  the 
falidity  thereof^  which,  at  that  tim^j  there 
leing  no  diversity  of  dti^enship,  and  no 
inch  possession  as  might  lead  to  a  different 
%snltt  could  only  be  commenced  in  the 
itate  court.  The  trustee  himself  commenced 
t  there  and  obtained  the  decree,  which  was 
a  its  nature  self- executing,  and  merely  set 
^de  the  mortgagei  and,  as  incident  there- 
o,  declared  thai  the  special  fund  was  free 
its  Hen,  and,  without  seeking  to  inter- 


fere with  tho  poBieasiozip  left  it  to  the 
bankruptcy  court  to  carry  the  decree  into 
effect  by  placing  the  money  in  the  cuBtody 

of  its  ofBcer,  the  trustee. 

*No  principle  of  comity  was  violated  and[5S0| 
there  was  no  interference  with  the  bank- 
ruptcy court.  First  Nat,  Bank  v.  Chicago 
Title  &  T.  Co.  198  U.  S,  280,  49  h,  ed. 
1051,  25  Sup,  Ct.  Rep.  mZi  Davis  v.  Fried- 
lander,  104  U.  S.  670,  26  L.  ed.  81S;  Eyster 
V.  Gaff,  01  U.  8.  521,  23  U  ed.  403  j  aafUa 
V.  Houaeman,  93  U,  S.  130,  23  h.  ed.  S33; 
Re  PlatteviUe  Foundry  &  Mach.  Co.  147  Fed. 
828 1  Guaranty  Trust  Co,  v.  Horth  Chicago 
Street  R,  Co,  65  C,  0,  A.  65,  130  Fed.  801; 
Re  Spitzer,  66  C,  C.  A.  35,  130  Fed.  870 1 
Bindseil  v.  Smith,  el  N,  J.  Eq.  «46,  4T  AtL 
466;  Skilton  v.  Codington,  185  N,  Y,  80,  77 
N,  E*  790*  In  the  latter  case  the  court  of 
appeals  by  OullenT  Ch.  J,,  in  eustaining  the 
jurisdiction  of  the  state  court,  admirably 
expounds  the  applicable  principles,  with  a 
full  citation  of  authonties.  That  was  a 
suit  Against  the  truatee,  while  the  present 
case  was  brought  by  the  trustee. 

The  possession  of  the  temporary  receiver 
of  the  ipecial  fund  was  not,  in  the  circum- 
stances^ in  any  sense  sufficient  to  change 
the  ordinary  rule  giving  the  state  oourta 
jurisdiction  any  more  than  the  constructive 
possession  in  every  case  created  by  adjudi- 
cation. Mueller  v.  Nugent,  184  U,  S.  1,  46 
L.  ed.  405,  22  Sup.  a.  Rep.  260;  York  Mfg, 
Co.  V.  Cassell,  201  U,  S.  344,  50  L.  ed  732, 
26  Sup.  Ct.  Rep,  4dl, 

Ft  is  objected  that  the  trustee  had  do 
right  to  attack  the  validity  of  the  chattel 
mortgage  because  it  did  not  appear  that  he 


reditors  of  such  debtor,  except  as  to  pur- 
hasers  in  good  faith  and  for  a  present  fair 
onsideration ;  and  all  property  of  the  debtor 
onveyed,  transferred,  assigned,  or  cncimi- 
»ered  as  aforesaid,  shall,  if  he  be  adjudged 
i  bankrupt,  and  the  same  is  not  exempt 
rom  execution  and  liability  for  debts  by  the 
aw  of  his  domicil,  be  and  remain  a  part  of 
he  assets  and  estate  of  the  bankrupt,  and 
ball  pass  to  his  said  trustee,  whose  duty  it 
ihall  be  to  recover  and  reclaim  the  same 
>y  legal  proceedings  or  otherwise  for  the 
benefit  of  the  creditors.  And  all  convey- 
knces,  transfers,  or  encumbrances  of  his 
)roperty  made  by  a  debtor  at  any  time  with- 
n  four  months  prior  to  the  filing  of  the 
}etition  against  him,  and  while  insolvent, 
irhich  are  held  null  and  void  as  against 
he  creditors  of  such  debtor  by  the  laws  of 
he  state,  territory,  or  district  in  which  such 
)rop€rty  is  situate,  shall  be  deemed  null  and 
'oid  under  this  act  against  the  creditors 
if  such  debtor,  if  he  be  adjiidf,'ed  a  bank- 
•upt,  and  such  property  sliall  ])ass  to  the 
issignee  and  be  by  him  rcchiimed  and  re- 
overed  for  the  benefit  of  the  creditors  of 
he  bankrupt.  For  the  purpose  of  such  re- 
covery any  court  of  bankruptcy  as  herein- 
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before  defined,  and  any  state  court  which 
would  have  had  juriadiotion  if  bankruptcy 
had  not  intervened,  shall  have  concurrent 
jurisdiction." 

Section  70e :  "The  trustee  may  avoid  any 
transfer  by  the  bankrupt  of  his  property 
which  any  creditor  of  such  bankrupt  might 
have  avoided,  and  may  recover  the  property 
so  transferred,  or  its  value,  from  the  per- 
son to  whom  it  was  transferred,  unless  he 
was  a  bona  fide  holder  for  value  prior  to  the 
date  of  the  adjudication.  Such  property 
may  be  recovered  or  its  value  collected  from 
whoever  may  have  received  it,  except  a  bona 
fide  holder  for  value.  For  the  purpose  of 
such  recovery  any  court  of  bankruptcy  cts 
hereinbefore  defined,  and  any  state  court 
which  would  have  had  jurisdiction  if  bank- 
ruptcy had  not  intervened,  shall  have  con- 
current jurisdiction" 

Section  19  of  act  of  February  6,  1903: 
''That  the  provisions  of  this  amendatory 
act  shall  not  apply  to  bankruptcy  cases 
pending  when  this  act  takes  effect,  but  such 
cases  shall  be  adjudicated  and  disposed  of 
conformably  to  the  provisions  of  the  said 
act  of  July  first,  eighteen  hundred  and 
ninety -eight." 
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represented  any  but  simple  contract  credit- 
ors. But  the  record  before  us  shows  that 
the  entire  record  of  the  proceedings  in  the 
bankruptcy  court  was  in  evidence  before 
the  trial  court,  though  it  was  not  returned 
here,  so  that  if  it  were  necessary  that  the 
trustee  should  represent  judgment  creditors, 
which  we  do  not  decide  that  it  was,  it  must 
be  presumed  that  the  trial  court,  in  passing 
upon  all  the  evidence,  found  that  he  did. 
This  may  explain  why  the  point  was  not 
made  in  the  trial  court,  and  it  oomes  too 
late  here. 

Judgment   affirmed. 


|[M0]       •ROBERT  M.  GREEX,  Plflf.  in  Err., 
▼. 
CHICAGO.     BURLINGTON.     &     QUINCY 
RAILWAY   COMPANY. 

(See  S.  C.  Reporter's  ed.  530-634.) 

Writ  and  process — service  on  foreign  corpo- 
ration— what  is  doing  business. 

Soliciting  through  its  district  freiphi 
and  passenger  agent  in  Philadelphia,  freight 
and  pasi^nger  trafTic  for  a  railway  company 
incorporated  in  Iowa  and  having  its  eastern 
terminal  at  Chicago,  is  not  doing  business 
within  the  eastern  district  of  Pennsylvania 
in  such  a  sense  that  process  can  be  served 
upon  the  corporation  there. 

[No.  435.] 

Submitted   April    8,    1907.      Decided    April 
29,   1907. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District 
(I  iVunsylvania  to  review  a  judgment  mak- 
ing absolute  a  rule  to  show  cause  why  the 
service  of  summons  upon  a  foreign  corpora- 
tion sh(»uld  not  be  vacated,  on  the  ground 
tliat  the  corporation  was  not  doing  business 
in  the  district.    Affirmed. 

See  same  case  bt»low,  147  Fed.  767. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  G.  Johnson  and  Frank  P. 
Prichard  submitted  the  cause  for  plaintiff 
in  error: 

When  a  corporation,  through  its  properly 
constituted  agents,  engages  in  business  in  a 
foreign  jurisdiction,  it  may,  irrespective  of 
any  consent,  be  found  there  for  purposes  of 
suit,  and  service  upon  its  agents  is  service 
upon  it,  provided  always  that  the  agent  is 


of  such  a  repmentativ 
upon  him  may  properly  be 
ice  upon  the  oorporatioo. 

Lafayette  Ins.  Co.  t.  Frendi,  18  How.  m, 
16  L.  ed.  451;  Ex  parte  8ebDlIeBbei|v,  H 
U.  S.  3G9,  24  L.  ed.  853;  St  Glair  t.  Oh, 

106  U.  S.  350,  27  L  ed.  222.  1  Sop.  an 
354;  Barrow  S.  S.  Co.  ▼.  Kane.  170  C.  & 
100,  42  L.  ed.  964,  18  Sup.  CL  Rtp.  SHL 

There  are  two  reported  eaees,  one  Mnl    j 
and  one  state,  in  which  the  facts  sn  al- 
most, if  not  quite,  identical  with  the  fnt* 
ent  caae. 

Denver  &  R.  G.  R.  Go.  ▼.  Rolkr, «  UL 
A.  77,  41  C.  C.  A.  22,  100  F^  738;  T^ 
band  v.  Chicago  &  A.  B.  Go.  115  N.  T.  UT, 
22  N.  £.  360. 

The  question  is  not  one  of  state  Iw. 

Barrow  S.  S.  Co.  ▼.  Kane,  supra. 

Mr.  Francis  Sawle  submitted  the  turn 
for  defendant  in  error: 

The  defendant  was  not  **doing  bonHT 
in  Pennsylvania.  ^ 

Earle  v.  Chesapeake  ft  O.  R.  Gou  U7  M.    i 
235;   Maxwell  ▼.  Atchison,  T.  ft  B.  F.  L     I 
Co.  34  Fed.  286;  Union  Associated  Pmiv.     ' 
Times-Star  Co.  84  Fed.  419;  N.  K.  Fiirknk    , 
ft  Co.  ▼.  Cincinnati,  N.  O.  ft  T.  P.  B.  On  4    j 
C.  C.  A.  403,  9  U.  8.  App.  212,  54  Ftri. !». 
Honeyman  v.  Colorado  Fuel  ft  Im  Oa  IB 
Fed.  96;  Re  Alabama  ft  a  R.  Go.  9  Bhtdi 
390,  Fed.  Cas.  No.  124;  Boudman  v.  a  & 
McClure  Co.  123  Fed.  614;  F^wley  v.  Fm* 
sylvania  Casualty  Go.  124  Fed.  2S8;  Ui* 
V.  Bowser,  7  Biss.  372,  Fed.  Gas.  Na  UNI; 
Pennsylvania  R.  Go.  ▼.  Rodgen,  52  W.  Vl 
450,  62  L.R.A.  178,  44  8.  E.  300:  Stnii  % 
Chicago  Portrait  Go.   126  FM.  811; 
bury  V.  Waukegan  ft  W.  Min.  ft 
Co.  113  Ul.  App.  600;  Mandel  v.  SwtaUil 
ft  Cattle  Go.  154  Ul.  177,  27  LJLA.  M  ^ 
Am.  St.  Rep.  124,  40  N.  E.  462;  BUkf.Ok 
eago,  B.  ft  Q.  R.  Co.  34  Waah.  14,  74  hi 
1008;  Kite  ▼.  Pittsburg,  C.  C  ft  8t  L  & 


Co.  38  Chicago  Legal  News,  57;  Fiofha  , 
rel.  A.  J.  Tower  Co.  ▼.  Wella,  98  Aff^  l^  J 
83,  90  N.  Y.  Supp.  313,  Affirmed  ii  Ul  & 
Y.  553,  76  N.  E.  1132;  DeUware  Wm 
Quarry  ft  Gonitr.  Go.  ▼.  Bethtolw  i  t> 
Pass.  R.  Co.  204  Pa.  22,  68  Aa  50:  It^ 
shon  ▼.  Pottsville  Lanber  Oa.  187  h.  ii 
67  Am.  St.  Rep.  660,  40  AtL  lOlt;  BhMhi 
Mfg.  Go.  ▼.  Hilton,  •  Pft.  Btfm.  CL  M 
Wolff  Dryer  Oa.  t.  Bigler.  IM  h.  M  ^ 
Atl.  1092;  People'e  Bldig.  Lou  ft  Sav.ii* 
▼.  Berlin,  201  Pft.  1,  88  Am.  8t  lipi  W^ 
Atl.  308. 


Note. — ^As  to  service  of  pn^cess  upon  for- 
eign corporations — see  notes  to  Foster  v. 
Cliarles  Betcher  Lumber  Co.  23  L.R.A.  490; 
Eldrod  V.  American  Palace-Car  Co.  45  C.  C. 
A.  3:  and  Cella  Commission  Co.  v.  Bohlinger, 
78  C.  C.  A.  473. 
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gaged  in  Imainese  within  the  i 
to  validate  eerriee  of 
note  to  Pinnej  t. 
▼eat.  Oa.  60  LJLA. 
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Mr*  Justice  Mood^  delivered  the  opizuon 
\  «f  tbt  cotirt : 

The  plaintiff  in  error,  a  citben  of 
Peansylvaiiia,  brought  an  action  in  the 
idiemt  court  for  the  eaat^m  district  of 
^Fennsxlvania  to  recover  damages  for 
'  personal  injuries  alleged  to  have  been  in- 
0tirnK|  in  Colorado  through  the  negligence 
^  the  defendant,  against  the  defendant  in 
[trror,  a  eorporation  *created  by  the  lawa  of 
Ihe  Btate  of  lowsj  and,  therefore,  for  juj*is- 
dictional  purpoaeSj  a  ciiti^en  of  that  atata. 
The  return  upon  the  writ  shows  a  aervioe 
"on  Chicago,  Burlingtonj  &  Quincy  Railway 
C^Bipatiy,  a  corporation  which  is  doing  buai* 
nesi  in  the  east  era  distriet  of  Pennsylvania 
,  .  .  by  giving  a  true  and  attested  copy 
to  Harry  E,  Heller,  agent  of  said  eorpora- 
tion/* The  defeadant  appeared  specially 
for  the  purpose  of  disputing  jurisdiction^ 
The  circuit  court  held  that  the  service  was 
insulliei^nt,  because  the  defendant  was  not 
doing  business  within  the  district,  and  that 
dadsion  is  brought  here  by  writ  of  error 
for  review. 

!  The  jurisdiction  of  the  circuit  court  in 
ihis  caae  was  founded  solely  upon  the  fact 
IHsat  the  parties  were  citizens  of  diEerent 
fftates.  In  such  a  case  the  suit  may  ha 
)>rought  in  the  district  of  the  residence  of 
^ther.  Act  of  March  3^  1875,  chap«  137,  i  1 
[IS  Stat,  at  L.  470^  chap.  !3T],  as  corrected 
by  act  of  Aitgusi  13,  ISgS,  chap.  866,  %  I  {U 
etnt,  at  U  434,  U.  S.  Comp.  Stat,  1901,  p. 
508).  But  to  obtain  jurisdiction  there  must 
be  service p  and  the  service  was  upon  the 
coiporation  in  the  eastern  district  of 
Pennsylvania.  Its  validity  depends  upon 
whether  the  corporation  was  doing  business 
in  that  district  in  such  a  manner  and  to 
inch  an  extent  as  to  warrant  the  inference 
that,  through  its  agents^  it  was  present 
there. 

The  eastern  point  of  the  defendant's  line 
of  railroad  was  at  Chicago,  whence  its 
tracks  extended  westward.  The  business 
for  which  it  was  incorporated  was  the  car- 
riage of  freight  and  passengers,  and  the 
construction^  maintenance,  and  operation  of 
a  railroad  for  that  purpose.  As  incidental 
and  collateral  to  that  business  it  was 
proper,  and,  according  to  the  business 
methods  generally  pursued,  probatbly  es- 
■ential,  that  freight  and  passenger  traffic 
should  l>e  solicited  La  other  parts  of  tne 
country  than  those  through  which  the  de- 
fendant's tracks  fun.  For  the  purpose  of 
conducting  this  incidental  business  the  de- 
fendant  employed  Mr.  Heller,  hired  an  office 
for  bim  m  Philad+'lphia,  designated  him 
ai4  district  freight  and  passenger  agenti  and 


mi-^u 


in  many  ways  advertised  to  the  public 
these  facts.  The  business  of  the  agent  was 
to  solicit  and  procure  passengers  *and  freight  [SSS] 
to  be  transported  over  the  defendant's  line- 
For  conducting  this  bnsinesi  several  eierks 
and  various  traveling  passenger  and  freight 
agents  were  employed,  who  reported  to  the 
agant  and  acted  under  his  ^^rection.  He 
sold  no  tickets  and  received  no  payments 
for  transportation  of  freights  When  a  pro- 
spective passenger  desired  a  ticket,  and  ap- 
plied to  the  agent  for  one,  the  agent  took 
the  applicant *s  money  and  proenred  from 
one    of   the    railroads    running    west    from  f 

Philadelphia  a  ticket  for  Chicago  and  a 
prepaid  order,  which  gave  to  the  applicant,  j 

upon  his  arrival  at  Chicago,  the  right  to 
receive  from  the  Ghicago^  Burlington  & 
Quincy  Railroad  a  ticket  over  that  road.  Oc- 
casionally he  sold  to  railroad  employeea, 
who  already  had  tickets  over  intermediate 
lines  J  orders  for  reduced  rates  over  the  de- 
fendant's lines.  In  aome  case^,  for  the  eon- 
jVenienee  of  shippers  who  had  received  bills 
of  lading  from  the  initial  line  for  goods 
routed  over  the  defendant's  lines,  he  gave  in 
exchange  therefor  bills  of  ladmg  over  the 
defendant's  line.  In  these  bills  of  lading  it 
was  recited  that  they  shonld  not  be  in  force 
until  the  freight  had  been  actually  received 
by  the  defendant. 

The  question  here  is  whether  service  upon 
the  agent  was  sufficient  i  and  one  element 
of  its  sufficiency  is  whether  the  facta  show 
that  the  defendant  corporation  was  doing 
business  within  the  district*  It  is  obvioua 
that  the  defendant  was  doing  there  a  con- 
siderable business  of  a  certain  kind,  al- 
though there  was  no  carriage  of  freight  or 
passengers.  In  support  of  his  contention 
that  the  defendant  was  doing  business  with- 
in the  district  in  such  a  sense  that  it  was 
liable  to  service  there,  the  plaintilT  cites 
Dernier  &  R,  G.  B,  Co.  v.  Roller,  49  L.R.A. 
77,  41  C  0.  A.  22,  100  Fed.  738,  and  Tuch- 
band  V.  Chicago  &  A,  R.  Co.  116  N.  Y,  43T, 
22  N.  K.  360,  The  facts  in  those  ca.-B«  were 
similar  to  those  in  the  present  case*  But  in 
both  cases  the  action  was  brought  in  the 
state  courts,  and  the  question  was  of  the 
interpretation  of  a  state  statute  and  the 
jurisdiction  of  the  state  courts. 

The  husiness  shown  in  this  case  was,  in 
substance,  nothing  more  than  that  of 
a  oli  citation.  Without  undertaking  to 
•formulate  any  general  rule  defining  what[M4] 
transactions  will  constitute  "doing  buai- 
ness"  in  the  sense  that  liability  to  serviee 
is  incurred,  we  think  that  this  is  not  enougli 
to  bring  the  defendant  within  the  district 
so  that  process  can  be  served  upon  it.    This 
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view  accords  with  several  decisions  in  the 
lower  Federal  courts.  Maxwell  v.  Atchison, 
T.  &  S.  F.  R.  Co.  34  Fed.  286;  N.  K.  Fair- 
bank  &  Oo.  T.  Cincinnati,  N.  0.  ft  T.  P.  B. 
Co.  4aaA.408,9U.a  App.  212,  54  F^ 
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420;  Union  Associated  Pr«S8  i. ' 
Co.  84  Fed.  419;  Earl«  t.  Ghenpesbia 
R.  Co.  127  Fed.  236. 
The  jadgnuot  of  tlis  Orenii  Ooirt  h  rf^ 
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MEMOH^ISTDj^ 


Oabbs  Disposxd  of  WtradiTT  OraraomL 


In  TBS  Matteb  or  John  Abh- 
Ihanlxb,    Petitioner.     [No.   — , 

r  Leave  to  File  Petition  for  & 

t>hibition. 

e  W.  Watt  for  petitioner. 

h  H,  Ohoate,  Jr.,  in  oppositioD. 

1907.    Denied. 


)WUEB,  Receiver,  etc..  Appellant, 
I.  Osgood.  [Noe.  210  and  211.] 
rom  the  Circuit  Court  of  tbe 
B8  for  the  District  of  Colora4o. 

O,  Helm  and  N.  T.  Gueme&y 
llant. 

aee,  E.   Herring  ton  and  D.  .0, 
the  appellee. 
.907.    Dismissed  for  the  want  of 

on  the  authority  of  Louisvillt^ 
.  Knott,   191  U.   S.  225,  48  L. 

Sup.  Ct.  Rep.  119,  and  caspi 
;  Bache  v.  Hunt,  193  U.  S.  523, 
;d.   774,   775,   24  Sup.   Ct.   Rep, 


et  ah,  Appellants,  v.  Mybti.e; 
[No.  461.] 

)m  the  Supreme  Court  of  tlic 
Oklahoma. 

case    below     (Okla.)    87    Pac. 

Hoehling,  Jr.,   for   the   appel- 

nry  F.  Woodard  and  A.  A.  Dir- 

ppellee. 

1907.      Dismissed   for   want   of 

Schlosser  v.  Hemphill,  198  V. 

ed.  1000,  25  Sup.  Ct.  Rep.  651. 
bed  in  California  Consol.  Miv- 
y,  203  U.  S.  579,  ante,  326,  27 
'.  779 


Choi>  TiroMAJ,  Plaintiff  in  Error,  v.  8t4t« 

OF  K07SA8,     [No.  478.] 

In  Error  to  the  Bupienui  Court  of  the 
*SUte  of  Kanaaa.  [U4] 

See  aame  case  below  (Eau.)   86  Pa«.  4d§. 

Mr,  C.  0.  Coleman  in  lupport  of  motlona 
to  dJsmiBi  or  aiSrm. 

Mr,  Alfrtd  M-  Jackmm  in  oppoaltion 
thereto. 

March  4,  1907.  DitmUmd  for  the  want  of 
juria diction,  ^  Eilenhtcker  v.  District  Court , 
134  U.  S.  31,*  33  L.  ©d.  801,  10  Sup.  Ct.  Rep. 
424;  Muffler  v.  Kansas,  123  U.  S.  623,  31  L. 
ed.  205,  8  Sup.  Ct.  Eep.  273;  Crowietf  T. 
ChristenBcn,  137  U.  S.  80,  34  I-.  ed.  620,  11 
Sup.  Ct.  Rep.  13  J  Gioxaa  p.  fiemani  148  TJ. 
S.  662,  37  L.  ed.  601,  13  Sup,  C^.  Rep.  721; 
OtU  V.  Parker,  187  U.  S.  606,  608,  600.  47  L. 
ed.  323,  327,  23  Syp.  Ct  Rep.  168;  CasHtlo  v. 
McConnico,  168  U.  S.  674,  42  L,  ed.  622,  18 
Sup.  Ct.  Rep.  229;  Smiley  t.  Kansas,  196  U- 
S.  447»  49  L.  ed,  546,  26  Sup.  Ct.  Rep.  280, 


^ 


O.  V.  LawsoHp  Plaintiff  in  Error,  t?,  Stat« 

or  WASHtNOTOif.     [No.  22L] 

In  Error  to  the  Supreme  Court  of  the 
State  of  Washington. 

See  flame  case  below^  40  Wa^h.  455,  82 
Pae,  750. 

Mr.  F.  B.  Grosthwaite  tor  plaintiff  m 
error. 

Messrs.  F.  D.  McKenne^,  George  H, 
Walker,  and  J.  J@f.  Flannery  for  defendant  in 
^rror. 

^farch  11,  1007.  DiBmiued  for  the  want 
of  jurifltiietfon.  Dent  v.  West  Virginia,  120 
r.  S.114,  32  L,  €d.  623,  9  Sup.  Ct.  Rep- 
'231;  California  Poivdcr  Works  v.  Davis,  151 
V.  S.  393,  38  L.  od.  207,  14  Sup.  Ct.  Rep, 
;UjO;  8 a jf ward  ?,  Denntf,  168  U,  S.  180,  39 
T.,  ed.  941,  15  Sup.  Ct.*Rep.  777;  Ansbro  ¥. 
rnited  mates,  159  XI,  B.  695,  40  L.  ed.  310. 
10  Sup.  Ct.  Rep.  187. 
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Pbocopia  Garza  db  Voxebeal  et  oZ.,  Plain- 
tiffs in  Error,  v.  State  of  Texas.     [No. 
224.] 
In  Error  to  the  Court  of  Civil  Appeals  for 

the  Third  Supreme  Judicial  District  of  the 

State  of  Texas. 
See  same  case  below  (Tex.  Civ.  App.)  84 

S.  W.  1183. 
Mr.  H.  O.  Dickinson  for  the  plaintiffs  in 

error. 

Mr.  Robert  V.  Davidson  for  the  defendant 

in  error. 
March  11,  1907.     Dismissed  for  the  want 

of  jurisdiction.     O'Conor  v.  TeoDOS,  202  U. 

S.  501,  50  L.  ed.  1120,  26  Sup.  Ct.  Rep.  726; 

Bacon  v.  Texas,  163  U.  S.  219,  41  L.  ed.  137, 

16  Sup.  Ct.  Rep.  1023;    California   Powder 

Works  V.  DaviSy  151  U.  S.  389,  38  L.  ed.  206, 

14  Sup.  Ct.  Rep.  350;  Devine  v.  Los  Angeles, 

202  U.  S.  313,  337,  50  L.  ed.  1046,  1054,  26 

Sup.  Ct.  Rep.  652. 


in7]*CHABLES  T.  Cherbt,  Receiver,  etc,  Plain- 
'  tift  in  Error,  v.  Fidelity  &  Deposit  Com- 

pany.    [No.  234.] 
In  Error  to  the  Supreme  Court  of  the 

Territory  of  Oklahoma. 

See   same  case   below,    16   Okla.   546,   7 

L.R.A.  (N.S.)  548,  85  Pac.  713. 

Messrs.  R.  M.  Campbell,  D.  T.  Flynn,  and 

C.  B.  Ames  for  the  plaintiff  in  error. 

Mr.  Edgar  H.  Cans  for  the  defendant  in 

error. 

March  18,  1907.    Judgment  affirmed  with 

costs.    Fidelity  d  D.  Co.  v.  Courtney,  186  U. 

S.  342.  46  L.  ed.  1193,  22  Sup.  Ct.  Rep.  833; 

Guarantee  Co.  of  X.  A.  v.  Mechanics^  8av, 

Bank  d  T.  Co.  183  U.  S.  402,  46  L.  ed.  253. 

22  Sup.  Ct.  Rep.   124;   Sweeney  T.  Lomme, 

22  Wall.  208,  22  L.  ed.  727. 


Stevenson  Ibon  Mining  Coicpant,  Plain- 
tiff in  Error,  v.  Elmeb  A.  Kibbk.  [No. 
242.] 

In  Error  to  the  Circuit    Court    of    the 
United  States  for  the  District  of  Minnesota. 
Messrs.  John  O.  Williams  and  Moeee  B. 
Clapp  for  the  plaintiff  in  error. 

Mr.  Samuel  A.  Anderson  for  the  defend- 
ant in  error. 

March  lo,  1907.  Judgment  affirmed  with 
costs  and  interest.  Minnesota  Iron  Co.  ▼. 
Kline,  199  U.  S.  593,  50  L.  cd.  322,  26.  Sup. 
Ct.  Rep.  169;  H olden  v.  Hardy,  169  U.  S. 
366,  392,  42  L.  ed.  780,  791,  18  Sup.  Ct.  Rep. 
383;  Kibbe  v.  Stevenson  Iron  Min,  Co,  69 
C.  C.  A.  145,  136  Fed.  147;  Kline  v.  Minne- 
sota iron  Co.  93  Minn.  63,  100  N.  W.  681; 
Schus  V.  Powers-Simpson  Co,  85  Minn.  447. 
6J)  r..K.A.  887,  89  N.  W.  68. 
920 


John    Edwabd    MoCAsn;   iffOmn, 
United  States.    [Na  236.] 
Appeal   from   the  Circuit  Oonrt  of 

United  States  for  the  Northen  KM 

California. 
Mr,  H.  F.  JforeAoiMe  for  appdlaH 
TKe  Attorney  General  and  AmUhI 

tomey  General  Van  Oredel  tat  t^dki 
April   8,   1907.     Diemieeed  for  m 

jurisdiction  on  the  authority  of  CIh 

Utiited  State;  156  U.  S.  489,  »  L  li. 

15  Sup.  Ct  Rep.  174. 

^Mexican    CKNimAL    Railway  Gov 

LiMrroo,  V.  J.  W.  Eckican,  Guardiu 

[No.  247.] 

On  a  Certificate  from  the  UuM  8 
Circuit    Court    of    Appeals   for  thi 
Circuit. 

Mr.  E.  R.  Thayer  and  Jfr.  Mm 
Storey  for  Mexican  C.  R.  Co. 

Mr,  George  B,  Wallace  for  Edmi. 

April  8,  1907.  Questton  anncwri  i 
negative  on  the  authority  of  ffleferT.. 
oan  Nat,  R.  Co.  194  U.  &  120,  48  Ld 
24  Sup.  Ct.  Rep.  581. 


Will  D.  Gould  et  oL,  Appellmmi;  n  L 
YouNGwoBTn,  United  States  Mi 
[No.  401];  Wabbbn  Gnxjm  ild. 
pellants,  v.  Lbo  V.  YouNGWioni,  Q 
States  Marshal  [Na  415];  La  B. II 
Appellant,  v.  H.  Z.  OuoBi^  Q 
States  Marshal  [No.  432]. 
Appeals  from  the  Circuit  Oooit  d 
United  States  for  the  Soathen  Mri 
California. 

JfeMTt.  Wm  D.  Gould  *aBd  B.  /.  •■ 
for  appellants. 

Assiatant  Attamey  Gemewwi  Brnfmi 
Solicitor  General  Eoyi  for  appslkM 

April  8, 1907.  Final  ovders  rmrtrfi 
costs,  and  caueei  remanded  with  dM 
to  discharge  petitioners,  mpeeCMy;* 
out  prejudice  to  renewal  of  ayyUathi 
remove,  on  the  authority  df  SM| 
Treat,  decided  at  thia  tem,  tH  A  & 
ante,  689,  27  Sup.  Ct  Bap.  4111 


Ex  PARTI:    Iir  THB  Haiti 

Vazqub  MoBAUi  et  wL, 

18,  OriginaL] 

Motion  for  Leave  to  File 
peal. 

Meeen,  OhmrUm  0. 
hert  B.  BmUh  for  petltloMn. 

April  15,  IM7.  Gfmmied.  mt  i 
lowed  on  am  ante  ftUqg  boal  U 
earn  of  $1,  litioMd 

to  be  approved  vj  tho  8a] 
Porto  RioQu 


Mil 


•£ 


M»« 


MoKm^m^uM  OAora. 


McGoAOHt    Collector,    Qtc,»    Pth 

ra,  etc.  [Noa.  502,  603];  WiL- 
3COAC3H,  Collector,  etc,.  Petitioner^ 
3£  W,  NoEBiB    ef   III,,   Executors, 

its    of    Certiorari    to    tlie    United 

rcuit   Court   of    Appeals   for    the 

suit 

e  cfluie  below,  73  C,  C.  A.  610,  142 

'cm^if  Qmeral,  Bolicitor  Gtnemlt 
,  0»  McRetfnolds  for  petitioners. 
Gordon  McOouch  for  reapondeoto. 
22,  1907*  Judgments  affirm  ed^ 
,  by  a  divided  court,  and  c^usea  rft- 
i  the  Circuit  Court  of  the  Uoited 
the  Eastern  District  of  Peoojjl- 


Spauoh,  Jr.,  Appellant  t  o,  H.  L. 
Sheriff,  etc.     I  Ho.  642.] 
from  the  District    Court    of    the 
ates  for  the  Eastern  District  of 

rrles  F.  Wilmf^  for  appellants 

N^  T.  Gentry  and  Serhert  S.  Sad- 
>pellee. 

I,  1907.  Final  order  affirmed  with 
lentina  v.  Mercer,  201  U,  S,  131, 
[93,  26  Sup.  Ct.  Rep.  368  ■  Felte  v, 
:01  U.  a  123,  60  L.  ed,  639^  2Q 
tep.  306;  Urquhart  v.  Brown,  de- 
sh  18,  205  U,  B.  179,  ant*,  760,  27 
Rep.  45D;  Re  Eckart,  IGS  V.  S. 
11  L.  ed.  1085,  1086,  17  Sup,  Ct. 
Tinshi/  V.  Anderson,  171  U.  8. 
n  L.  ed.  91,  96,  18  Sup,  Ct.  Rep. 
Tjer  t3.  Washington,  16fl  U.  S.  124, 
107,  18  Sup.  Ct.  Rep.  1  ;  Ex  parte 
20  U.  S.  7B2,  30  L.  ed.  824,  7  Sup. 
80, 


F,     D.    Tatlob,     PeiiHaner,    v. 
States.     [No.   616.] 
I  for  a  Writ  of  Certiorari  'to  the 
iti?B  Circuit  Court  of  Appeals  for 
i  Circuit. 

Lucius  S.  Beers  and  William  O. 
'  petitioner. 

;a ranee  for  respondent, 
I,  1907.     Granted. 


White  Stab  MiifiKG  Company,  Plainii^  in 
Error f  v.  Ncls  O.  Hultbeeo  ei  aL  [No. 
412];  Clae:9  W.  Johnson,  Fluintiff  in 
Error,  v,  Whit*  Stab  Mjni^o  Comfant 
or  iLLnrois  et  al.  (No.  647] ;  PtrrEB  H. 
Ai^DEBaoK,  Plaintiff  tn  Error,  v.  White 
Stab  MiNiKQ  OoMFAKT  or  Ilui^oii  ei  #1. 
[No.  648]* 
In  Error  to  the  Supreme    Court    of    tbA 

State  of  Ulinois. 
See  same  case  below,  220  111.  678,  77  N. 

K  327, 

Messrs   Frederick  8.    Winston,   BHas   S>. 

Strawn,  John  Barton  Payne,  and  Harri9  F* 

WilUama  in  support  of  motions. 
Mesart,   Vharle»  H.  ffamill  and  Carl  B. 

Chindblom  in  opposition  thereto. 

April  29,   1907.     DisjniMed  for  the  want 

of  jurisdiction,     Bayward  y*  Denn^,  158  U. 

S.  180,  39  L.  ed.  941,  15  Sup.  Ct.  Rep.  777  j 

San  Francisco  v-  Scott,  111  U.  S.  768,  28  L, 

ed.  593,  4   Sup.   Ct.   Rap.  68S;    Delmas  w. 

Merchants  Mut.  Ins.  Co.  14  Wall.  661,  20 

L.  ed.  757  J  Erie  R.  Oo,  v-  Purdg,  165  U,  S. 

148,  46  L.  ed.  847,  22  8up.  Ct.  Rep.  605;  F. 

G.  Omley  Biave  Co.  v.  Butler  Oounty,  166  U. 

S.  648,  41  L.  ed.  1140,  17  Sup.  Ct.  Hep.  709. 


539^41       ^^B 


EoBSBT  S*  Bright,  T'eustee,  Peiition&r,  «l 
Fifth      CoNOBEaATioNAL      Chuboh      of 
WA8HIK0TON,   D,   0.     [No.   674,] 
Petition  for  a  Writ  of  Certiararl  to  the 
Court  of  Appeals   of   the   District   of    Co- 
lumhia. 
See  same  case  below,  28  App.  D.  Q.  229* 
Messrs,  S.  Eerier t  Gies^  and  B&rhert  J, 
May  for  the  petitioner. 

Mr,  William  0,  BuUivnn  for  the  respond- 
ent. 
March  4,  1907.     Denied, 


John  Stephens  et  af.,  Peiition^$,  v.  A.  E. 

Brast  ei  al     [No.  596.] 

Petition  for  a  Writ  of  Certiorari  to  the 
tjnited  States  Circuit  Court  of  Appeal*  for 
the  Fourth  Circuit. 

See  same  case  belowj  149  Fed,  149. 

Mr.  F.  B.  Archer  for  the  petitioners, 

Mr,  B.  £f.  Hiymor  for  the  respondente. 

March  4,  1007.     Denied, 


EBSLEE  et  al.,  Petitioners,  p.  Eifs- 
m  Company  et  al.     [No,  695.] 

for  a  Writ  of  Certiorari  to  the 
ites  Circuit  Court  of  Appeals  for 
Circuit. 

e  case  below,  148  Fed.  1019. 
W.  A.  QM^nier  and  J.  W.  Baker 
tit  loners. 

n  B.  Knom  for  the  respondeata. 
r,  1907.     Denied. 


St.  LoniB  k  San  Fbancisco  Bah^oau  Com* 

PANT,  Petitioner,  v.  JoHir  B*  McSweah* 

[No.  600.] 

Petition  for  a  Writ  of  Certiorari  to  tlie 
United  States  Circuit  Court  of  Appeals  for 
the   Fifth   Circuit, 

Messrs.  Theodore  Mack  and  Thomas  F* 
West  for  the  petitioner. 

No  appearance  for  respondent. 

March  4,  1907.    Denied. 
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WnxiAH  H.  WzLDEB,  Petitioner,  v.  Atwkll 

J.  Blackfobd.     [No.  621.] 
[648]     Petition  for  a  Writ  of  Certiorari  *to  the 
Court  of  Appeals    of    the    District  of  Co- 
lumbia. 

See  same  case  below,  28  App.  D.  C.  636. 

Measra.  Oharlee  B.  Littlefield  and  Oharlee 
H,  DueU  for  the  petitioner. 

Mr.  Philip  Mauro  for  the  respondent. 

March  4,  1907.    Denied. 


CoNTZNXZTTAL    Pafeb    Bao    Oompant,    Pe- 
titioner,  V,   Eastern   Pafib  Bag   Goic- 
PANT.     [No.  668.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  First  Circuit 

Mr.  Albert  H.  Walker  for  petitioner. 
Meeere.  Samuel  R.  Bette  and  Franoie  T, 

Ohambere  for  respondent. 
March  11,  1007.     Oranted. 


T.  M«  Angu,  Petitioner,  v.  Unhid  States. 

[No.  602.] 

Petition  for  a  writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit 

See  same  case  below,  160  Fed.  66. 

Mr,  George  B,  Hamilton  tor  the  peti- 
tioner. 

Mr.  Solioitor  General  Hoyt  for  the  re- 
spondent. 

March  11,  1907.    Denied. 


Fbidbbxok  W.  Wabd,  Petitionor,  9.  John  B. 

Habt,  Truetee,  et  ak    [No.  624.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

Mr.  V.  B.  Aroher  lor  the  petitioner. 

No  appearance  for  respondents. 

March  11,  1907.    Denied. 


Luioi  GANDOLn  et  al.,  Petitionere,  v.  Al- 

VBEDO  C.  SiBQERT,  as  Surviving  Partner, 

etc.     [No.  632.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  149  Fed.  100. 

Jfessrt.  John  Brooke  Leavitt  and  Bdmund 
Wetmore  for  the  petitioners. 

Mr.  B.  B.  Whitney  for  the  respondent 

March  11.  1907.    Denied. 


[648]*Tboica8  J.  Shba,  Petitioner,  9.  Cnr  or 

MoBiUB.     [No.  620.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit 

Measre.  Harry  T.  Smith  and  Chregory  L. 
Smith  for  the  petitioner. 

Mr.  Burwell  B.  Boone  for  respondent 

March  18,  1907.    Denied. 
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Convent  or  St.  Bobb,  Petitioner,  v,  Unhd 

States  Savings  ft  Loan  Company.    [No 

627.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

See  same  ease  below,  66  C.  C.  A.  416,  ISS 
Fed.  864. 

Mr.  Oharloe  W.  Needham  tor  ths  peti- 
tioner. 

Mr.  ConoMi  S.  Shamk  for  the  respondMiL 

March  18,  1907.    Denied. 


Louis  W.  Downbb,  Petitioner,  «.   Tkm- 

Heant    Development    Company.    [Now 

629.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit 

See  same  ease  below,  160  Fed.  122. 

Meeere.  Philip  Mauro  and  Reeve  Lewie  tor 
the  petitioner. 

Mr.  Henry  B.  Bverding  f6r  the  respond- 
ent 

March  18,  1907.    Denied. 


Kentucky    Dibuluebies    k    Wabehousi 
Company,  Petitioner,  e.  J.  I.  Blanion, 
Aaaignee,  etc.  et  dl.     [No.  640.] 
Petition  for  a  Writ  of  Certiorari  to  ths 
United  States  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit 
See  same  case  below,  149  Fed.  31. 
Meaara.  William  MarahaU  BuUUt,  Levy 
Mayer,  and  Alfred  T.  Auatrian  for  the  peti- 
tioner. 
Jfr.  HeUn  Brttoe  for  the  respondent 
Mar«h  18,  1907.    Denied. 


9.   Unixbd 


MoBBiB  Bdelbtein,  Petitioner, 

States.    [No.  630.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

See  same  ease  below,  149  Fed.  636. 
•Jfr.  W.  B.  Matthewa  tor  the  petitionor.      [544] 

Solicitor  General  Hoyt  for  respondent 

March  26,  1907.    Denied. 


SouTHBBN  Railway  Company,  Petitioner, 

9.  HuBBABD  Bbothebb  ft  Ca    [Na  636.] 

Petition  for  a  Writ  of  Certiorari  to  ths 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit 

See  same  case  below,  160  Fed.  312,  on  1st 
appeal  76  C.  C.  A.  489,  146  Fed.  31. 

Meaara.  W.  A.  Henderaon,  Oaruthera  Sw- 
ing, and  A.  P.  Thorn  for  the  petitioner. 
No  appearance  for  respondent 
March  26,  1907.    Denied. 

805  U.  & 


It06. 

W.  KsLisr  Kmm,  P^tUUmmr,  9,  Axraxm 

K.  Bbowv,  SnrHviog  ReoeiTW,  eU.    [Ko. 

636.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Oirenit  Gonrt  Of  Appeals  for 
the  Third  Gireoit 

See  same  ease  below,  162  Fed.  372. 

Mr,  Rudolph  M,  Bohiok  for  petitioner. 

Measra,  IL  D.  Brown,  Maleolm  Lloyd,  Jr., 
and  OharUa  H.  Burr  for  respondent. 

April  8,  1907.    Denied, 

Blizabeth  J.  Ward,  Petitioner,  v,  Damp- 

BKIBSBXLSKAJnBT  EjOBBENHATIf.      [No. 

646.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  btates  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

See  same  esse  below,  150  Fed.  641. 

Mr.  Frank  B.  Swndge  for  petitioner. 

Meaara.  J.  Parker  KirUn  and  Oharlea  R. 
Bickoa  for  respondent. 

April  8,  1007.    Denied. 

SlilOKELBSS   FUKL  CoxPAiTr,  Pe^UUmoT,  V. 

Samuel  H.  Cottrell  k  Sow.    [No.  668.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit 

See  same  ease  below,  148  Fed.  604. 

Mr.  Aleaa/nder  H.  Banda  for  petitioner. 

Mr.  B.  R.  PoUard  for  respondents. 

April  8,  1907.    Denied. 

fM61*CouirrY  or  Pmmboho,  Tbzas,  Petitioner,  9. 

NOEL-YOUNO    B0in>    &    SlOGK      COMPAHT. 

[No.  661.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

Mr.  T.  J.  Beall  for  petitioner. 

Mr.  Millard  Patteraon  for  respondent. 

April  16,  1907.    Ora^ited. 

Btaitdabd    Oil    CoifPAirr,    Petitioner,    9. 

Edwabd  Ain>KB80N.     [No.  691.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

Mr.  Oharlea  W.  PfMer  for  petitkmer. 

No  appearance  for  respondent. 

April  16,  1907.    OroMted. 

Clevelard   Cum   iBOir    CoxPAirr,    Peti- 
tioner, 9.   East   Itasca  HnriHO  Com- 
PAHT.    [Ka  603.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Eighth  Circuit 

Bee  same  esse  below,  76  C.  C.  A.  698,  146 

Fed.  232. 
Mr.  W.  P.  Belden  for  petitioner. 
Mr.  J.  L.  Waehhum  for  respondent. 
AprU  16,  1907.    Denied. 

206  U.  S. 


SOHOOI.  DiBTKOT  No.   11,  DAKOTA  COUlfTT, 

Nkbbasxa,    Petitioner,    v.    Bdwabd    H. 

Chapman    et    al.,    Administrators,    etc. 

[No.  668.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit 

See  same  case  below,  162  Fed.  887. 

Mr.  Mtbert  E.  Euh}>a/rd  for  petitioner. 

No  appearance  for  respondents. 

April  16,  1907.    Denied. 


Bat  Pbaibib  lEBZQATXoir   Compact,  Peti' 

tioner,   v.   Rxghabd   Wood   et   oi.    [Na 

659.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
•the  Fifth  Circuit  [546] 

Meaara.  Hanwia  Taylor,  A.  L.  Jackaon,  and 
E.  M.  Garwood  for  petitioner. 

Mr.  Richard  Wood  in  propria  peraona. 

April  16,  1907.    Denied. 


Deutsohb  Letahts  Lnns,  ete..  Petitioner,  v. 
J.  Samuel  Stephenbon  M  al.  [No. 
673] ;  Deutsche  Lefartb  Lqcie,  etc..  Pe- 
titioner, 9.  CoNSTAirrnrE  S.  Qaianopuijo 
[No.  674];  Deutsche  Levaute  Linib, 
etc.  Petitioner,  9.  Hulb  Bbothebs  Com- 
.  PANT  [No.  676] ;  Deutsche  Levants 
Lnm,  etc..  Petitioner,  9.  National 
BoABD  or  Mabine  Undebwbitebs  [No. 
676] ;  Deutsche  Levante  Lxnie,  etc.  Pe- 
titioner, 9.  WiLUAM  H.  Habkib  [No.  677]. 
Petitions  for  Writs  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit 

See  same  case  below,  161  Fed.  1022. 
Mr.  Earrington  Putnam  for  petitioner. 
Mr.  Lawrence  Kneekmd  for  respondents. 
April  16,  1907.    Denied. 


Oathabinb  J.  Whiie,  Bzecntrix,  etc.,  Peti- 
tioner, 9.  Pennstlyania  Raxlboad  Com- 
pany [No.  689];  Cathabine  J.  White, 
Bzecntrix,  etc.  Petitioner,  9.  Steam 
Febbt  Boat  Philadelphia,  etc  [No. 
690]. 

Petitions  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit 

See  same  case  below,  162  Fed.  386. 
Meaara.  LdRoy  8.  Oo9e  and  J.  J.  Maehlim 
for  petitioner. 

Mr.  Eenry  CMhraiih  Ward  for  respond- 
ents. 
AprU  16,  1907.    Denied. 
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Robert  T.  Neill,  Trustee,  etc.,  Petitioner,  v. 

Union  National  Bank  of  Kansas  Citt, 

Mo.     [Xo.  693.] 

Petition  for  a  Writ  of  Certiorari  to  the 
irnited  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  case   below,   149   Fed.  711. 

3fr.  •JSf.  O.  Brandenburg  for  petitioner. 

Mr.  M.  L.  Crawford  for  respondent. 

April  15,  1907.     Denied. 


Euclid   Park   National  Bank  of  Clbyb- 

LAND,  Ohio,  et  al.,  PetitionerSf  v.  Union 

Trust    &    Deposit    Company,    Trustee. 

[No.  694.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

See  same  case  below,  149  Fed.  975. 

Mr.  Charles  D.  Merrick  for  petitioners. 

Mr.  B.  M.  Ambler  for  respondent. 

April  15,  1907.    Denied. 


William    Beattie    &    Son,    Petitioner,    v. 

United  Shirt  &  Collar  Company  et  al, 

[No.  679.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  149  Fed.  736. 

Messrs.  Frank  8.  Black  and  Qeorge  A. 
Masher  for  petitioner. 

Messrs,  H,  C.  Messimer  and  Livingtton 
(Hfford  for  respondents. 

April  29,  1907.    Denied. 


Webster  Coal  &  Coke  Company,  Petitionr 

er,  V.  A.  J.  Cass  ATT  et  al.    [No.    706]; 

Pennsylvania   Coal  &  Coke  Compant, 

Petitioner,  v.  A.  J.  Cassatt,  et  al.     [No. 

706]. 

Petitions  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Third  Circuit. 

Messrs.  John  W.  Griggs  and  Qeorge  8. 
Oraham  for  petitioners. 

Mr.  John  O.  Johnson  for  respondents. 

April  29,  1907.     Granted. 


New  York  Central  &  Hudson  Riveb  Rail- 
road Company,  Petitioner,  v.  Cathbokb 
McGrath.     [No.  708.] 
Petition  for  a  Writ  of  Certloimri  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  First  Circuit. 

See  same  case  below,  151  Fed.  486. 
Mr.  J.  H.  McOowan  for  petitioner. 
Mr.  Holmes  Conrad  for  respandent. 
April  29,  1907.     Denied. 


[648]  *Ed.  Smith,  Plaintiff  in  Error,  «.  Statv  or 
Tennessee.     [No.  628.] 
In  Error  to  the  Supreme  Court    of    the 
State  of  Tennessee. 
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Mr.  CharleM  T.  Calm,  /r^  for  fhi  M^ 
ant  in  error. 

February  27.  1907.  Bodratcd  t^  il^ 
missed  with  costs,  on  nctioD  of  Mi.  Oa^ 
T.  Cfttes,  Jr.,  for  the  defendant  ia  nK 


North  Shobb  Booic  k  Dnvtitt  CmtiMt, 

Plaintiff    m    Brror,    v.    nuocfMB  Mm 

CoMPANT.    [Na  264.] 

In  Brror  to  the  Supreme  Oenit  if  Hi 
State  of  Washingfton. 

See  same  case  below,  40  WaiL  lUi  tt 
Pac.  412. 

Mr.  8.  H.  PiU9  for  the  pUintiff  la  «m 

Jfr.  W.  W.  CoiUm  for  the  ditadiM  k 
error. 

March  11,  1007.  Diimuearf  with  eMl^« 
motion  of  Jfr.  8.  R.  PiieM  for  the  plaistif  k 
error. 

Andrew  Pattosoii,  PimM^  Is  Mrm,  % 
ISHAic  Tatlob,  JaUer»  ele.  [Ifn  M] 
In  Error  to  the  Si^nme  Oovi  el  tti 

State  of  Florida. 

Meurs.  J.  DougloM  W#teior«  mnd  imm  k 

Puroell  for  plaintiff  in  error. 
No  appearance  for  defendant  in 
March  13,  1907.    Di^iamS  with 

pursuant  to  the  Tenth  Bnla. 


Maboaer  Satlob,  AppeOnnf,  «i  Ml  ^  J 

Fbartz.     [No.  364.] 

Appeal  from  the  Suprons  Oemt  d  Hi  J 
Territoiy  of  Oklahoma. 

Mr.  8.  H.  Earria  for  appeil^^ 

Meters.  Prank  DaU  and  A.  0.  0. 
for  appellee. 

Bfarch   18,   1907. 
on  authoritj  of  oomMl  for  j 


ROBDTT    IfAirioiD,    PfaMlf   la 
Stais  or  MiRxiBOTA-    IHa  ML} 
In  Error  to  the  Supreme  Gent  rf 

*State  of  Minnesota. 
Measra.    Moriia 

MarakaU  for  plaintiff  In 
No  appearanoe  for  deftnduA  li 
March  22,   1907. 

pursoant  to  the  Tnlh  Rnla, 


AnaAHaiff    Runr,    PIsMiif    b 

THtncAa  F.  OKbi,  8kmng»  i 

601.] 

In  Error  to  the 
Oitj  and  Oooa^  of  Bam 
Oalifoniia. 

Jfr.  A.  B.  Brawma  in 


IfncoiAiimnc  G^sa. 


•11^  SnrTiTing  RwjeiTefj  6tc»     [No. 

k  lor  m  Writ  of  Certtprari  to  the 
:at^  Circuit  Gouit  ol  ^ppeaJa  for 
,  Circuit. 

le  ease  below,  162  Fed.  372. 
dolph  M^  Behiok  for  petitionaT. 
R,  D.  Brown f  Mal^^olm  Llojfd^  Jr., 
l€s  H.  Burr  for  reapondenL 
,  1907.    Btffiietl. 


H  J,  W-Lttu,  Pctitimierf  «.  Dajcp- 

ELfiKABET  KjOKE0ItHATir.      [No. 

1  for  a  Writ  of  Certiorad  to  the 
^jttes  Circuit  Court  of  Appeals  for 

Circuit* 
le  caBe  below*  150  Fed.  541. 
ank  B.  8avidg€  for  petitioner. 

J.  Parker  Eirlm  and  Charles  R. 
ar  respondent. 
,  1907,    Denied. 


m  PnzL  OOMFAIfT,  P9t%iWi0r,  p. 
'.  H.  Cottbeix  a  Bon.  |No,  663.] 
I  for  a  Writ  of  Certiorari  to  the 
bataa  Oircuit  Court  of  Appeals  for 
th  Circuit. 

ae  caae  below,  US  Fed.  594. 
^^and^r  H.  Bands  for  petitioner* 
B.  Pollard  for  retpondenti* 
,  1907.    Denied, 


or  FlisisiOj  TKtab,  PeiitUmer,  w* 

ouNO  BoivD  &  Stock  Compaitt. 
»L] 

3  for  a  Writ  of  Certiorari  to  the 
bates  Circuit  Coart  of  Appeala  for 
Circuit. 

J.  Beall  for  petitioner. 
llard  Patterson  for  reflpondauL 
6,  1907.     Granted. 

J    Oil    Company,     Petit  itmer,    «. 

D  Andkbson.     [No,  691.] 

Q  for  a  Writ  of  Certiorari  to  the 

tatea  Circuit  Court  of  Appeals  for 

A  GiFcuiL 

arlee  W.  Fuller  for  petitioner. 

>earan(^  for  respondent. 

5,  1907.     Granted, 


m  CuTFB  laoif  Compact,  Peii- 
V.  Eabt  iTAseA  MiNi^o  Com- 
[No.   603-1 

D  for  a  Writ  of  Certiorari  to  the 

bates  Circuit  Court  of  Appeak  for 

-h  CireuiL 

ue  caae  below,  76  C.  C.  A.  598,  146 

P.  Belden  for  petitioner. 

L.  Washburn  for  r^pondeat, 

5,  1907.     Denied. 


ScH(x>L  BzaTiior  Ho.  11 »  Dakota  County, 

Nebraska^    Peiitionef,    t\    Edwabd    H> 

Chapman    ei    aL^    Administrator*,    etc- 

fNo,  668.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeala  for 
the  Eighth  Circuit. 

See  same  case  below,  152  Fed.  8B7. 

Mr.  Slbert  B*  Bublmrd  for  petttioufir. 

Ho  appearaitoe  for  respondeatA. 

April  U,  1907.     Denied. 


Bay    Pbaibie    IssiOATioii    Comfawy,    Peti- 
tioner,  V.    BioBABD    Wood    et   <tL     [liio. 

660.] 

Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 
*the  Fifth  Circuit  [546] 

Messr*.  Eannte  Taylor,  A.  L.  JaskEon,  and 
fi.  M,  Garwood  for  petitioner, 

Mr.  Richard  Wood  in  propria  pereona, 

April  16,  1907.    Denied. 


DfitrrscHK  Leyantk  LijfiK,  efe.,  Petitioner,  t, 
J.  BAinmL  &TEPH£irBaif  H  al.  [No. 
673] ;  Deutsche  Letante  Ldhe,  etc.,  Pe- 
titioner, p.  CONSTAIVTINE  S*  GaXAKOFDUO 
[No.     6741;     DfiUTSCiri     LEVAlfTK     LiNIK, 

etc.  Petitioner,  v,  Huxe  Bbdthebs  Com- 
PAJiY  [No.  675] ;  Deutbche  Lstante 
LiiTiE,  etc..  Petitionary  t?.  National 
Bqabd  of  MAEHfE  Ukoeewritebb  [No. 
676] ;  Deutsche  Levahte  Lihie,  etc.,  Pe- 
titioner, t?.  William  H,  Kabeis  [No.  677], 
PetitioDB  for  Writs  of  Certiorari  to  the 

United  Statea  Circuit  Court  of  AppeaU  for 

the  Second  Circuit. 

See  same  case  below,  151  Fed.  1022. 
Jfr,  Harrinffian  Putnam  for  petitioner, 
ifr.  LauTrertoe  Kneetand  for  respondeuti. 
April  15,  1907.    Denied, 


4 
I 


Cathabete  J.  Wnrm,  Execntrix,  etc.,  Peti- 
tioner, V.  PENNsyLyAEfiA  Railboaa  Com- 
pany [No.  68D];  Cathabuce  J*  WhttEj 
Executrijc,  etc.,  Petitioner,  v.  Steam 
Febby  Boat  Philadelphll,  etc  [No. 
690]. 
Petitions  for  Writa  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Second  Circuit. 

See  same  case  below,  152  Fed.  335. 
Alessra.  LaRoy  8.  Gove  and  /,  J.  Maeklim 

for  petitioner, 

Mr.  Benry  GalhraUh  Ward  for  respond* 

enta. 
April  16,  1907.     Denied. 
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THE  DEOISIOI^S 


OF   THE 


Supreme  Court  of  the  United  States, 


AT 


OCTOBER  TERM  1906. 


OOBfPANY,  Plff.  in  Err., 
•ATLAimC    GOAST    LINE    RAILROAD 

V. 

KORTH  CAROLINA  CORPORATION  COM- 
MISSION. 

(See  8.  C.  Reporter's  ed.  1-27.) 

kJbror  to  state  courts-questions  reviewable. 

1.  Whether  an  order  of  the  North  Caro- 
,  Corporation  Commission  regulating  the 
n  service  of  connecting  carriers  was  arbi- 

ptniy  and  imreasonable,  as  being  beyond  the 

I  of  the  authority  delegated  to  the  com- 

km  by  the  state  laws,  is  a  local,  and  not 

l«  VaderaJI,  question,  and  cannot  be  reviewed 

k.^Wi  writ  of  error  to  a  state  court. 

Carriers — state  regulation — train  service  of 

connecting  carriers. 

2.  The  power  of  the  state  to  regulate 
railroads  extends  to  securing  to  the  public 
reasonable  facilities  for  making  connections 
between  different  carriers. 
Constitutional   law^ue   process   of    law — 

equal  protection  of  the  laws — state  regu- 
lation of  connecting  carriers. 

3.  An  order  of  the  North  Carolina  Cor- 
poration Commission  requiring  the  Atlantic 
Coast  Line  Railroad  Company  to  restore  the 
connection  at  Sehna  with  a  train  of  the 
Southern  Railway  Company  which  afforded 
the  principal  means  of  travel  between  the 
eastern  and  western  parts  of  the  state  is  not 
■o  arbitrary  and  unreasonable  as  to  amount 
to  a  denial  of  due  process  of  law,  or  to  a 
deprivation  of  the  equal  protection  of  the 
laws,  if  other  connections  are  inadequate 
for  the  public  convenience,  although  compli- 

with  the  order  may  necessitate  operat- 


NOTE. — On  what  questions  the  Federal 
Supreme  Court  will  consider  in  reviewing 
the  judgments  of  state  courts — see  note  to 
State  ex  rel.  Hill  v.  Doekery,  63  L.R.A.  671. 

On  compulsory  servioe  by  common  car- 
riers— see  notes  to  Rushville  v.  Rushville 
Natural  Has  Co.  16  L.R.A.  321;  and  Harp 
T.  Choctaw,  O.  &  G.  R.  Co.  61  C.  C.  A-  414. 
JKI6  U.  S. 


ing  an  extra  train  at  a  loss,  or  extending, 
with  like  result,  the  run  of  a  local  train,  so 
long  as  the  income  of  the  railroad  company, 
from  its  business  in  the  state,  affords  ade- 
quate remuneration  after  allowing  for  any 
possible  loss  resulting  from  operating  either 
of  such  trains. 

[No.  16.] 

Argued   Februanr   28   and   March   1,    1906t. 
Decided  April  29,   1907. 

IN  ERRCHl  to  the  Supreme  Court  of  the 
State  of  North  Carolina  to  review  a 
judgment  which,  reversing  a  judgment  of 
the  Superior  Court  of  Wake  County,  in 
that  state,  sustained  an  order  of  the  state 
corporation  commission  requiring  the  Atlan- 
tic Coast  Line  Railroad  Company  to  restore 
a  connection  at  Selnia  with  a  train  of  the 
Southern  Railway  Company.    Affirmed. 

See  same  case  below,  137  N.  C.  1,  49  S. 
E.  191. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  6.  Johnson  argued  the  cause, 
and,  with  Messrs.  Warren  G.  Elliott  and 
Frank  P.  Prichard,  filed  a  brief  for  plain- 
tiff in  error: 

So  far  as  they  can  be  stated  in  general 
terms,  the  power  of  the  state  to  regulate 
railroads  and  the  constitutional  limita- 
tions upon  the  exercise  of  such  power,  are 
well  established. 

Wisconsin,  M.  &  P.  R.  Co.  v.  Jacobson,  179 
U.  S.  287,  45  L,  ed.  194,  21  Sup.  a.  Rep. 
116. 

In  determining  whether  the  power  has 
heen  duly  exercised  in  the  present  case,  some 
previous  decisions  of  this  court  as  to  what 
are  unreasonable  regulations  may  aid. 

Smyth  V.  Ames,  169  U.  S.  466-526,  42  L. 
ed.  819  842,  18  Sup.  Ct.  Rep.  418;  St.  Louis 
&  S.  F.  R.  Co.  V.  Gill,  156  U.  S.  649,  39  L. 
ed.  507,   15  Sup.  Ct.  Rep.  484;   Cotting  v. 

933 


THE  DEOISIOl^S 
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Supreme  Court  of  the  United  States, 


AT 


OCTOBER  TERM  1906. 


t  OOBfPANY,  Plff.  in  Err., 

]*ATLANnG    COAST    LINE    RAILROAD 

V. 

KORTH  CAROLINA  CORPORATION  COM- 
MISSION. 

(See  8.  C.  Reporter's  ed.  1-27.) 

Xrror  to  state  court^uestions  reviewable. 

1.  Whether  an  order  of  the  North  Caro- 
Vaa  Corporation  Commission  regulating  the 
tvain  service  of  connecting  carriers  was  arbi- 
tniy  and  imreasonable,  as  being  beyond  the 
Mope  of  the  authority  delegated  to  the  com- 
toiuioii  by  the  state  laws,  is  a  local,  and  not 
%  Vaderal,  question,  and  cannot  be  reviewed 
mt  writ  of  error  to  a  state  court. 
Carriers — state  regulation — train  service  of 

connecting  carriers. 

2.  The  power  of  the  state  to  regulate 
railroads  extends  to  securing:  to  the  public 
reasonable  facilities  for  making  connections 
between  different  carriers. 
Constitutional   law^ue   process   of    law — 

equal  protection  of  the  laws — state  regu- 
lation of  connecting  carriers. 

3.  An  order  of  the  North  Carolina  Cor- 
poration  Commission  requiring  the  Atlantic 
Coast  Line  Railroad  Company  to  restore  the 
connection  at  Selnia  with  a  train  of  the 
Southern  Railway  Company  wliich  afforded 
the  principal  means  of  travel  between  the 
eastern  and  western  parts  of  the  state  is  not 
■o  arbitrary  and  unreasonable  as  to  amount 
to  a  denial  of  due  process  of  law,  or  to  a 
deprivation  of  the  equal  protection  of  the 
laws,  if  other  connections  are  inadequate 
for  the  public  convenience,  although  compli- 

with  the  order  may  necessitate  oi)erat- 


NOTE. — On  what  questions  the  Federal 
Supreme  Court  will  consider  in  reviewing 
the  judgments  of  state  courts — see  note  to 
State  ex  rel.  Hill  v.  Dockery,  63  L.R.A.  671. 

On  compulsory  service  by  common  car- 
riers— see  notes  to  Rushville  v.  Rushville 
Natural  C.as  Co.  16  L.R.A.  321;  and  Harp 
T.  Choctaw,  O.  &  G.  R.  Co.  61  C.  C.  A-  414. 

moe  u.  s. 


ing  an  extra  train  at  a  loss,  or  extending, 
with  like  result,  the  run  of  a  local  train,  so 
long  as  the  income  of  the  railroad  company, 
from  its  business  in  the  state,  affords  ade- 
quate remuneration  after  allowing  for  any 
possible  loss  resulting  from  operaung  either 
of  such  trains. 

[No.  16.] 

Argued   Februanr   28   and   March   1,    1906t. 
Deeidcd  April  29,   1907. 

IN  ERRCHl  to  the  Supreme  Court  of  the 
State  of  North  Carolina  to  review  a 
judgment  which,  reversing  a  judgment  of 
the  Superior  Court  of  Wake  County,  in 
that  state,  sustained  an  order  of  the  state 
corporation  commission  requiring  the  Atlan- 
tic Coast  Line  Railroad  Company  to  restore 
a  connection  at  Selnia  with  a  train  of  the 
Southern  Railway  Company.     Affirmed. 

See  same  case  below,  137  N.  C.  1,  49  S. 
E.  191. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  6.  Johnson  argued  the  cause, 
and,  with  Messrs.  Warren  G.  Elliott  and 
Frank  P.  Prichard,  filed  a  brief  for  plain- 
tiff in  error: 

So  far  as  they  can  be  stated  in  general 
terms,  the  power  of  the  stat'  to  regulate 
railroads  and  the  constitutional  limita- 
tions upon  the  exercise  of  such  power,  are 
well  established. 

Wisconsin,  M.  &  P.  R.  Co.  v.  Jacobson,  179 
U.  S.  287,  45  L.  ed.  194,  21  Sup.  Ct.  Rep. 
116. 

In  determining  whether  the  power  has 
been  duly  exercised  in  the  present  case,  some 
previous  decisions  of  this  court  as  to  what 
are  unreasonable  regulations  may  aid. 

Smyth  V.  Ames,  169  U.  S.  46G-526,  42  L. 
ed.  819  842,  18  Sup.  Ct.  Rep.  418;  St.  Louis 
<fe  S.  F.  R.  Co.  V.  Gill,  156  U.  S.  649,  39  L. 
ed.   567,   16  Sup.  Ct.  Rep.  484;   Cottin?  v. 
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THE  DEOISIOI^S 


OF   THB 


Supreme  Court  of  the  United  States, 


AT 


OCTOBER  TERM  1906. 


OOBfPANY,  Plff.  in  Err., 
3*ATLANnC    COAST    LINE    RAILROAD 

V. 

XIORTH  CAROUNA  CORPORATION  COM- 
MISSION. 

(See  8.  C.  Reporter's  ed.  1-27.) 

Mxmr  to  state  court^uestions  reviewable. 

1.  Whether  an  order  of  the  North  Caro- 
Vaa  Corporation  Commission  regulating  the 
tvain  service  of  connecting  carriers  was  arbi- 

^  tniy  and  unreasonable,  as  being  beyond  the 
'  Mope  of  the  authority  delegated  to  the  com- 

mSmdoa  by  the  state  laws,  is  a  local,  and  not 

%  Faderal,  question,  and  cannot  be  reviewed 

mt  writ  of  error  to  a  state  court. 

Carriers — state  regulation — train  service  of 
connecting  carriers. 

2.  The  power  of  the  state  to  regulate 
railroads  extends  to  securinp^  to  the  public 
reasonable  facilities  for  making  connections 
between  different  carriers. 
Constitutional   law^ue   process   of    law — 

equal  protection  of  the  laws — state  regu- 
lation of  connecting  carriers. 

3.  An  order  of  the  North  Carolina  C(»r- 

S ration  Commission  requiring  the  Atlantic 
ast  Line  Railroad  Company  to  restore  the 
connection  at  Selnia  with  a  train  of  the 
Southern  Railway  Company  which  afforded 
the  principal  means  of  travel  betwoon  tlie 
eastern  and  western  parts  of  the  state  is  not 
■o  arbitrary  and  unreasonable  as  to  amount 
to  a  denial  of  due  process  of  law.  or  to  a 
deprivation  of  the  equal  protection  of  tlie 
laws,  if  other  connections  ar«»  inadoquate 
for  the  public  convenience,  although  compli- 
with  the  order  may  necessitate  oi)erat- 


NOTE. — On  what  questions  the  F«'der;il 
Supreme  Court  will  consider  in  reviewing 
the  judgments  of  state  courts — see  note  to 
State  ex  rel.  Hill  v.  Dockery,  63  L.R.A.  671. 

On  compulsory  scrviop  by  common  car- 
riers— see  notes  to  Rushville  v.  Rushville 
Natural  Gas  Co.  16  L.R.A.  321;  and  Harp 
T.  Choctaw,  O.  &  G.  R  Co.  61  C.  C.  A-  414. 

Moe  u.  s. 


ing  an  extra  train  at  a  loss,  or  extending, 
with  like  result,  the  run  of  a  local  train,  so 
long  as  the  income  of  the  railroad  company, 
from  its  business  in  the  state,  affords  ade- 
quate remuneration  after  allowing  for  any 
possible  loss  resulting  from  operaung  either 
of  such  trains. 

[No.  16.] 

Argued   Februanr   28   and   March   1,    1906t. 
Decided  April  29,   1907. 

IN  BRRCHl  to  the  Supreme  Court  of  the 
State  of  North  Carolina  to  review  a 
judgment  which,  reversing  a  judgment  of 
the  Superior  Court  of  Wake  County,  in 
that  state,  sustained  an  order  of  the  state 
corporation  commission  requiring  the  Atlan- 
tic Coast  Line  Railroad  Company  to  restore 
a  connection  at  Selnia  with  a  train  of  the 
Southern  Railway  Company.    Affirmed. 

See  same  case  below,  137  N.  C.  1,  49  S. 
E.  191. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  6.  Johnson  argued  the  cause, 
and,  with  Messrs.  Warren  G.  Elliott  and 
Frank  P.  Prichard,  filed  a  brief  for  plain- 
tiff in  error: 

So  far  as  they  can  be  stated  in  general 
terms,  the  power  of  the  statf  to  regulate 
railroads  and  the  constitutional  limita- 
tions upon  the  exercise  of  such  power,  are 
well   established. 

Wisconsin,  M.  &  P.  R  Co.  v.  Jacobson,  179 
U.  S.  287,  45  L,  ed.  194,  21  Sup.  Ct.  Rep. 
115. 

In  determining  whether  the  powt-r  has 
been  duly  exercised  in  the  present  case,  some 
previous  decisions  of  this  court  as  to  what 
are  unreasonable  regulations  may  aid. 

Smyth  V.  Ames,  169  U.  S.  46G-526,  42  L. 
ed.  819  842,  18  Sup.  Ct.  Rep.  418;  St.  Louis 
&  S.  F.  R.  Co.  V.  Gill,  166  U.  S.  649,  39  T^ 
ed.   507,  16  Sup.  Ct.  Rep.  484;   Cotting  v. 
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THE  DECISIONS 


^ 


or   THE 


Supreme  Court  of  the  United  States, 


▲T 


OCTOBER  TERM  1906. 


COMPANY,  Plff.  in  Err., 
]*ATEiAKnC    COAST    LINE    RAILROAD 

V. 

NORTH  CAROLINA  CORPORATION  COM- 
MISSION. 

(See  8.  a  Reporter's  ed.  1-27.) 

Jteor  to  state  court— questions  reviewable. 

1.  Whether  an  order  of  the  North  Caro- 
Corporation  Commission  regulating  the 

service  of  connecting  carriers  was  arbi- 
tmy  and  unreasonable,  as  being  beyond  the 
MOpe  of  the  authority  delegated  to  the  com- 
■dMloB  by  the  state  laws,  is  a  local,  and  not 
A  Federal,  question,  and  cannot  be  reviewed 
» OB  writ  of  error  to  a  state  court. 
Carriers— state  regulation — train  service  of 
connecting  carriers. 

2.  The  power  of  the  state  to  regulate 
railroads  extends  to  seciirinfir  to  the  public 
reasonable  facilities  for  making  connections 
between  different  carriers. 
Constitutional   law — due   process    of    law — 

equal  protection  of  the  laws — state  regu- 
lation of  connecting  carriers. 

3.  An  order  of  the  North  Carolina  Cor- 
poration Commission  requiring  the  Atlantic 
Coast  Line  Railroad  Company  to  restore  the 
connection  at  Selnia  witli  a  train  of  the 
Southern  Railway  Company  which  afforded 
the  principal  means  of  travel  between  the 
eastern  and  western  parts  of  the  state  is  not 
■o  arbitrary  and  unreasonable  as  to  amount 
to  a  denial  of  due  process  of  law,  or  to  a 
deprivation  of  the  equal  protection  of  the 
laws,  if  other  connection:*  are  inadequate 
tor  the  public  convenience,  although  compli- 

with  the  order  may  necessitate  operat- 


KOTE. — On  what  questions  the  Federal 
Supreme  Court  will  consider  in  reviewing 
the  judgments  of  state  courts — see  note  to 
State  ex  rel.  Hill  v.  Dockery,  63  L.K..\.  571. 

On  compulsory  serviee  by  common  car- 
riers— see  notes  to  Rushville  v.  Rushville 
Natural  Has  Co.  15  L.R.A.  321;  and  Harp 
▼.  Choctaw,  O.  &  0.  R  Co.  61  C.  C.  A.  414. 
M6  U.  S. 


vaig  an  extra  train  at  a  loss,  or  extending, 
with  like  result,  the  run  of  a  local  train,  so 
long  as  the  income  of  the  railroad  company, 
from  its  business  in  the  state,  affords  ade- 
quate remuneration  after  allowing  for  any 
possible  loss  resulting  from  operaung  either 
of  such  trains. 

[No.  16.] 

Argued   Februanr   28  and  March   1,   190t. 
Decided  April  29,   1907. 

IN  BRRCHl  to  the  Supreme  Court  of  the 
State  of  North  Carolina  to  review  a 
judgment  which,  reversing  a  judgment  of 
the  Superior  Court  of  Wake  County,  in 
that  state,  sustained  an  order  of  the  state 
corporation  commission  requiring  the  Atlan- 
tic Coast  Line  Railroad  Company  to  restore 
a  connection  at  Selnia  with  a  train  of  the 
Southern  Railway  Company.     Affirmed. 

See  same  case  below,  137  N.  C.  1,  49  S. 
E.  191. 

The  facts  are  stated  in  the  opinion. 

Mr.  John  G.  Johnson  argued  the  cause, 
and,  with  Messrs.  Warren  G.  Elliott  and 
Frank  P.  Prichard,  filed  a  brief  for  plain- 
tiff in  error: 

So  far  as  they  can  be  stated  in  general 
terms,  the  power  of  the  stat*'  to  regulate 
railroads  and  the  constitutional  limita- 
tions upon  the  exercise  of  such  power,  are 
well   established. 

Wisconsin,  M.  &  P.  R  Co.  v.  Jacobson,  179 
U.  S.  287,  45  L  ed.  194,  21  Sup.  0^.  Rep. 
115. 

In  determining  whether  the  power  has 
been  duly  exercised  in  the  present  case,  some 
previous  decisions  of  this  court  as  to  what 
are  unreasonable  regulations  may  aid. 

Smyth  V.  Ames,  169  U.  S.  466-526,  42  L. 
ed.  819  842,  18  Sup.  Ct.  Rep.  418;  St.  Louis 
&  S.  F.  R.  Co.  V.  Gill,  166  U.  S.  649,  39  T^ 
ed.   567,   15  Sup.  Ct.  Rep.  484;   Cotting  r. 
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Kansas  City  Stock  Yards  Co.  (Cotting  ▼. 
Godard)  183  U.  S.  70,  46  L.  ed.  92,  22  Sup. 
Ct.  Rep.  30;  Lake  Shore  ft  M.  S.  R.  Co.  ▼. 
Smith,  173  U.  S.  684,  43  L.  ed.  868,  10  Sup. 
Ct  Rep.  606;  Chicago,  M.  ft  St  P.  R.  Co.  ▼. 
Tompkins,  176  U.  S.  167,  44  L.  ed.  417,  20 
Sup.  Ct  Rep.  336. 

The  order  complained  of  was  not  an  cKer- 
eise  of  the  police  power  of  the  state.  It  was 
not  made  to  protect  the  health,  the  morals, 
or  the  safety  of  the  citizens.  It  was  the 
exercise  of  a  goyemmental  power  to  reg- 
ulate, for  public  convenience,  the  facilities 
afforded  to  the  public  by  a  corporation.  This 
distinction  is  important,  because  the  in- 
terference of  the  state  even  with  what  Mr. 
Justice  Brown,  in  Minneapolis  ft  St  L.  R. 
Co.  ▼.  Minnesota,  186  U.  S.  257,  46  L.  ed. 
1161,  22  Sup.  Ct  Rep.  000,  calls  the  "inter- 
nal economy"  of  a  railroad,  may  be  justi- 
fied where  it  is  exercised  for  the  public  safe- 
ty, just  as  a  similar  interference  with  the 
business  of  a  private  indiTidual  may  be 
justified  on  the  same  grounds.  An  order 
which  is  reasonable  when  necessary  for  the 
protection  of  the  health  or  liyes  of  the  pub- 
lic may  be  very  unreasonable  if  made  simply 
for  public  conyenience. 

None  of  the  authoritieB  cited  by  the 
court,  or  by  counsel  in  the  court  below,  show 
any  attempt  by  a  state  legislature  or  a  com- 
mission to  increase  the  number  of  trains  on 
a  railroad.  The  nearest  approach  to  one 
which  the  industry  of  counsel  and  court 
could  find  was  the  case  of  People  ex  rel. 
Cantrell  v.  St  Louis,  A.  ft  T.  H.  R.  Co.  176 
111.  512,  35  L.R.A.  666,  46  K.  E.  824,  62  N. 
£.  292. 

There  may,  it  is  true,  be  general  regula- 
tions prescribing  a  minimum  number  of 
daily  trains.  An  example  of  such  legislation 
is  found  in  Lake  Shore  ft  M.  S,  R.  Co.  ▼. 
Ohio,  173  U.  S.  285,  48  L.  ed.  702,  19  Sup. 
Ct.  Rep.  466;  but  it  is  beUeved  that  the 
eases  show  no  attempted  exercise,  by  any 
state  or  commission,  of  a  power  to  order  a 
particular  railroad  to  put  on  an  additional 
train  between  certain  points  for  the  sake  of 
affording  additional  oonyenienoe  of  trans- 
portation. Such  a  power  would,  it  is  sub- 
mitted, partake  more  of  the  nature  of  an 
operation  of  such  particular  road  than  of 
a  general  regulation  of  all  roads  for  the 
public  convenience. 

The  effect  of  the  order  was  practically  the 
same  as  if  the  legislature  or  the  commission 
bad  said  to  the  railroad,  "yon  are  supply- 
ing enough  trains  to  meet  the  genenJ  re- 
quirements of  public  traffic,  and  you  have 
arranged  your  schedule  in  the  best  manner 
practicable.  For  the  convenience  of  passen- 
gers coming  from  certain  points  on  your 
branch  lines,  who  wish  to  take  a  certain 
train  on  a  connecting  road^  we  will  take 
934 


possession  of  your  road  and  run  an  addi- 
tional train  to  meet  such  connecting  train, 
and  chaige  you  with  the  loss."  What  is  this 
but  the  appropriation  of  property  withovt 
compensation  f  There  can  be  no  just  dis- 
tinction between  taking  possession  of  and 
using  a  eompaoy's  propexty  at  its  eocpeiise, 
and  forcing  the  company  to  use  the  prop- 
erty for  the  benefit  of  the  public^  at  a  loos 
to  itself. 

Chicago,  M.  ft  St  P.  R.  Co.  ▼.  Tompkins, 
176  U.  S.  167-173,  44  L.  ed.  417--420,  20 
Sup.  Ct  Rep.  336. 

"Public  conyenience,"  as  used  in  the 
cases  justif^ng  regulations  of  oorporationsb 
does  not  mean  any  accommodation  which  the 
legislature  may  think  desirabls. 

Lake  Shore  ft  M.  a  R.  Co.  t.  Smith, 
supra. 

Messrs.  Robert  D.  Gilmer  and  F.  A.  WooA- 
ard  argued  the  cause  and  filed  a  brief  for 
defendant  in  error: 

The  only  appellate  jurisdiction  conferred 
by  Congress  upon  this  oourt  to  review  the 
judgments  or  decrees  at  law  or  in  equity  of 
the  highest  court  of  a  state  is  by  writ  of 
error;  and  on  writ  of  error  nothing  is  re- 
moved for  re-examination  but  questions  of 
law  arising  upon  the  record.  The  findings  of 
fact  made  in  the  supreme  court  of  the 
state  will  be  the  basis  of  the  decision  of  this 
court 

Quimby  y.  Boyd,  128  U.  S.  488,  489,  SB 
L.  ed.  602,  603,  9  Sup.  Ct  Rep.  147;  Dower 
y.  Richards^  161  U.  S.  668,  38  L.  ed.  306, 
14  Sup.  Ct  Rep.  462;  Baldwin  ▼.  Kansas^ 
129  U.  S.  62,  32  L.  ed.  640,  9  Sup.  Ct  Rep. 
193;  Elgan  y.  Hart»  166  U.  S.  188,  41  L.  ed. 
680,  17  Sup.  Ct  Rep.  300;  Thayer  t.  Spratt, 
189  U.  S.  346,  47  L.  ed.  846,  23  Sup.  Ct  Rep. 
676;  Adams  t.  Chureh,  193  U.  S.  610,  48  L. 
ed.  769,  24  Sup.  Ct  Rep.  612;  Clipper  Min. 
Co.  T.  EU  Min.  ft  Land  Co.  194  U.  S.  220. 
48  L.  ed.  944,  24  Sup.  Ct  Rep.  632;  Smiley 
y.  Kansas,  196  U.  S.  447,  49  L.  ed.  646,  25 
Sup.  Ct.  Rep.  289;  Chrisman  ▼.  Miller,  197 
U.  S.  313,  49  L.  ed.  770,  26  Sup.  Ct  Rep. 
468;  Noble  y.  Mitchell,  164  U.  S,  367,  41 
L.  ed.  472,  17  Sup.  Ct  Rep.  110|  Turner  ▼• 
New  York,  168  U.  S.  90,  96,  42  Ll  ed.  392, 
394,  18  Sup.  Ct  Rep.  88;  Minneapolis  ft  St 
L.  R.  Co.  y.  Minnesota,  193  U.  &  63,  48  U 
ed.  614,  24  Sup.  Ct.  Rep.  896. 

The  duty  of  the  Atlantic  Coast  Line  Bail- 
road  Company  as  a  common  carrier  is  not 
discharged  simply  by  tran^orting  a  pas- 
senger to  a  point  at  which  its  line  oonnects 
with  the  line  of  another  railroad,  but  it  is 
under  obligation  to  transport  its  passengers 
oyer  its  line  of  railroad  in  such  way  and  at 
such  time  as  to  enable  them  to  make  con* 
yenient  connections  to  their  points  of  desti- 
nation. 

Chicago,  M.  ft  St  P.  R.  Co.  ▼.  Minnesota. 

Me  u.  s. 


i9oa 


Atlantic  C,  L,  R,  Cd»  f,  Nobth  Carolina  (Jobp.  Com< 


,]34  U.  S.  461,  Sa  L.  ed.  033,  3  Inters.  Com. 
JBep.  209,  10  Sup.  Ct,  Kep-  462,  702;  Lake 
IfihQte  Sl  M.  Sv  H.  Co.  v.  Ohio,  17a  U.  S,  2S5, 
1^02.  43  L.  ed.  702,  708,  19  Sup,  Ct,  Eep.  465. 

The  North  Carolina  CoTporation  Commis- 
l^on  found  as  a  fact  that  its  order  could  be 
carried  into  effect  bj  the  extension  of  either 
i.the  Springhope  or  the  Plymouth  run,  and 
this  §ndiiig  wai  aMrmed  by  the  supreme 
court  of  North  Carolina,  The  higheat  court 
cf  th^  state  hav^ingr  therefore,  decided 
Against  the  plaintiff  in  error  upon  an  In- 
dependent ground  not  involving  a  Federal 
^ue^tiot],  and  broad  enough  to  maintain  the 
jjudgment,  it  la  submitted  that  the  judg- 
toeat  of  the  supreme  court  of  North  Csro- 
lina  should  be  affirmed,  or  the  writ  of  error 
'dianiiaaed,  without  considering  the  Federal 
i}uestjoii, — assuming  that  one  is  preseaited  in 
the  record. 

'  Kennebec  &  P.  R,  Co,  v.  Portland  &  K,  P. 
Co.  14  WalL  23|  20  L.  ed.  850;  Hammond 
>,  Johnston,  142  U.  S.  73,  35  L.  ed.  941,  12 
i6up.  Ct.  Rep.  141;  Northern  P.  H.  Co,  v* 
Ellis,  144  U.  E.  458,  36  L.  ed.  504,  12  Sup. 
let.  Rep.  724;  Walter  A.  Wood  Mowing  & 
IJteapIng  Mach.  Co.  v.  Skinner,  139  U.  S, 
^93,  35  L.  ed.  193,  11  Sup.  Ct.  Rep.  628; 
^Henderson  Bridge  Co.  v.  HeDderson,  141  U, 
p.  079,  35  U  ed.  900,  12  Sup,  Ct  Rep.  114; 
iMJssouri  P.  R,  Co,  v,  Fitzgerald,  160  U.  S. 
ifise,  40  L.  ed.  636.  IS  Sup.  Ct.  Rep.  389; 
Oalifornia  Powder  Works  v,  Davis,  161  U. 
b^  369,  393,  38  L.  ed*  206,  207,  14  Sup.  Ct 
!lUp.  360;  Murdoek  V.  Memphis,  20  Wall. 
690,  22  L.  ed.  429;  McLaughlin  v.  Fowler, 
154  U.  S.  663,  and  26  L.  ed.  176,  14  Sup.  Ct. 
Rep,  1102. 

The  presumption  of  law  U  alwaya  in  favor 
of  the  maintenance  of  the  order  of  a  railroad 
commission;  and  the  same  will  not  be  set 
aside  unless  flagrantly  In  violation  of  the 
rights  of  the  railroad  company. 

Dow  V.  Eeidelman,  125  U.  S.  680,  31  L. 
«d.  841,  2  Inters.  Com.  Rep,  56,  8  Sup.  Ct, 
Rep.  1028;  Reagan  v.  Farmers*  Loan  &  T. 
Co.  154  U.  8.  302,  305,  38  L.  ed.  1014,  1022, 
4  Inters.  Com.  Rep.  560,  14  Sup,  Ct  Rep. 
1047;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Tomp- 
kins, 176  U.  S.  167,  173,  44  L.  ed.  417,  420, 
20  Sup.  Ct  Rep.  336;  Brannon,  Uth  Amend- 
ment, p.  197. 

The  public  safety,  interest,  and  oon- 
venience  are  clearly  embraced  within  the 
legislative  power  of  the  state;  and  the  exer- 
cise of  this  power  does  not  deprive  the  plain- 
tiff in  error  of  its  property  without  due 
proceaa  of  law,  under  the  Coostitution  of , 
North  Carolina  or  of  the  UniM  States.        , 

Brass  v.  North  Dakota,  153  U.  S.  391, 
ZB  L.  ed,  757*  4  Inters.  Com.  Rep.  670,  14 
Sup.  Ct.  Hep.  857;  Budd  v.  New  York,  143 
U.  S.  517,  36  L.  ed.  247,  4  Inters.  Com.  Rep, 
*5,  12  Sup.  Ct.  Rep.  468;  Munn  v.  IIlinoi% 
206  U.  S. 


94  U.  S*  113,  £4  L.  ed.  77;  Jacobson  v.  W1&- 
eonsin,  M,  A  P.  R.  Co.  tl  Minn.  519,  4t)  L. 
R.A.  389,  70  Am.  St.  Rep*  35S,  74  N.  W,  893; 
Smyth  V,  Ames,  169  U,  S.  466,  42  L.  ed.  S19, 
18  Sup.  Ct.  Rep.  418;  Lake  Shore  &  M.  S, 
R.  Co*  V.  Smith,  173  U.  S.  684,  43  L.  od. 
858,  19  Sup.  Ct  Hep.  565;  Gladaon  v.  Mn- 
neiota,  166  U.  S.  427,  41  L.  ed.  tO(U,  17  Sup, 
Ct.  Hep*  627;  Charlotte,  C*  &  A*  R.  Co,  v. 
Gibbes,  142  U.  S.  386,  35  U  ed.  1061,  13 
Sup*  Ct.  Rep.  265;  Wisconsin,  M.  &  P.  R. 
Co.  V.  Jaoobson,  170  U.  S.  287,  45  L.  ed. 
194,  21  Sup.  Ct  Rep.  115;  Minneapolis  k  St 
L.  E.  Co*  V.  Minnesota,  193  U.  S*  53,  48  L. 
ed.  614,  S4  Sup*  Ct  Rep.  396;  Morgana'  L. 
&  T*  E.  &  S.  S«  Go*  V*  Railroad  ComEnissloa, 
109  l4.  247,  S3  So,  214* 

The  courts  of  the  United  States  will  not 
treat  as  a  judicial  question  a  law  of  a  state 
legislature  or  iji  order  of  a  body  created  by 
it  requiring  a  railroad  company  to  perforin 
a  f^ertain  service  necessary  for  the  eon* 
venience  of  the  public  and  connected  with 
its  duty  as  a  common  carrier,  unless  the  or- 
der is  so  unreasonable  as  practieally  to  de- 
stroy the  value  of  the  property  of  the  com- 
pany. And  unlf^Bs  this  is  so,  this  eourt 
cannot  declare  that  such  an  order  is  in 
conflict  with  the  Constitution  of  the  United 
States  at  depriving  the  company  of  its  prop^ 
erty  without  due  proceaa  of  law. 

St*  Louis  k  S.  F.  R.  Co*  v.  Gill,  156  U. 
a  649,  39  L.  ed.  667,  15  Sup,  Ct  Rep.  484; 
Chicago  &  Q.  T.  R,  Co*  v.  Wellman,  143  U*  9, 
339,  344,  36  L.  ed.  176,  179,  12  Sup*  Ct,  Bep. 
400;  St  John  ^.  Erie  R.  Co.  22  Wall*  138, 
149,  22  L.  ed.  743,  746;  Chicago  &  N.  W. 
R.  Co,  V,  Dey,  1  L.R.A.  744,  2  Inters*  C^m* 
Rep.  325,  35  Fed.  866 ;  Minneapolis  ^t  St  L. 
R,  Co.  Y.  Minnesota,  186  U,  S,  261,  46  L.  ed. 
n55,  22  Sup.  Ct  Hep,  900. 

The  doctrine  that,  if  a  railroad  as  an 
entirety  does  a  bueiness  which  is  compens&> 
tory,  it  has  no  legal  right  to  complain  that 
an  order  of  a  railroad  cotnmtision  may  de- 
prive it  of  revenue  over  a  portion  of  its  line, 
has  been  affirmed  by  the  highest  oourts  of 
several  states, 

Missouri  P.  R  Co.  v.  Smith,  60  Ark*  221, 
2  Inters.  Com,  Rep*  348,  29  S,  W*  752  s  R© 
Auburn  4:  W.  E*  Co.  37  App.  Div.  162,  65 
N.  Y,  Supp.  895 ;  Morgan's  L.  k  T.  R.  &  S, 
S,  Co,  V.  Railroad  Comraisaion,  supra;  Pen- 
sacola  &  A-  R,  Co.  v.  State,  26  Fla,  310,  3 
L.R.A,  661,  2  Liters.  Com.  Rep.  622,  5  So* 
S33;  People  ex  rel.  Cantrell  v.  St.  Louis,  A. 
&  T.  H.  R.  Co.  176  III.  61g,  35  L.R.A.  856, 
45  N.  E.  824,  52  N.  E.  292;  Chicago  Union 
Traction  Co.  v.  Chicago,  199  III,  579,  05  N. 
E.  470* 

The  power  of  the  state  to  require  facilities 
for  the  convenien{^e  of  the  public  is  as  broad 
and   ample  as  Is  the  police  power. 

Wisoonsin,  M.  4  P.  It  Co.  v.  Jacobaon« 
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179  U.  S.  296,  45  L.  ed.  194,  21  Sup.  Ct.  Rep. 
115;  Qladson  v.  Minnesota,  166  U.  S.  430, 
41  L.  ed.  1065,  17  Sup.  Ct.  Rep.  627. 

Mr.  Justice  White  deliyered  the  opinion 
of  the  court: 

Did  the  order  of  the  North  Oarolina  Cor- 
poration Commission,  the  enforcement  of 
which  was  directed  by  the  court  below,  in- 
vade constitutional  rights  of  the  Atlantic 
Coast  Line  Railroad  Company,  hereafter 
spoken  of  as  the  Coast  Line,  is  the  ques- 
tion which  arises  on  this  record  for  ded* 
sion.  A  sketch  showing  the  situation  of 
the  railway  tracks  at  and  relating  to  the 
place  with  which  the  controversy  is  con- 
cerned was  annexed  by  the  court  below  to 
its  opinion,  and  that  sketch  is  reproduced 
to  aid  in  clearness  of  statement.    [See  next 

page] 

For    years    prior    to    October,    1903,    the 
Coast  Line  operated    daily    an    interstate 
train    from    Richmond,    Virginia,    through 
North    Carolina    to    Florida.      This    train, 
known  as  No.  39,  moved  over  the  main  track 
from  Richmond  to  Wilson,  North  Carolina, 
thence  by  the  track  designated  as  the  cut^ 
off  via  Selma  and  Fayetteville  to  Florida. 
The  train   (No.  39)  was  scheduled  to  reach 
Selma  at  2:60  in  the  afternoon  and  to  leave 
at  2:55.     The  Southern  Railway  owned  or 
controlled  a  road  in  North  Carolina  which 
crossed    the    Coast    Line    main    track    at 
Goldsboro  and  the  cut-off  track  at  Selma. 
On  this  road  there  was  operated  daily  a 
train  from  Goldsboro  via  Raleigh  to  Greens- 
boro, North  Carolina,  at  which  point  con- 
nection was  made  with  the  main  track  of 
[8]  the  Southern  road.     This  Southern  *train, 
known  us  No.  135,  left  (loldsboro  at  2:  06 
in  the   afternoon  and   Selma  at   3  o'clock. 
Thus  at  Selma  it  connected  with  No.  39  of 
the  Coast  Line.    The  Coast  Line  also  op- 
erated in  North  Carolina  the  branch  lines 
shown  on  the  sketch,  which  radiated  easter- 
ly, and  served  a  considerable  area  of  terri- 
tory.    These  branches  connected  with  the 
main  track  at  Rocky  Mount,  a  station  42 
miles    nearer   Richmond   than    Selma.     At 
Rocky  Mount  there  also  was  a  connection 
with  a  Coast  Line  road  running  from  Pin- 
ner's Point,  near  Norfolk,  Virginia.     Over 
this  road  also  the  Coast  Line  operated  a 
train,    which    left    Pinner's    Point    in    the 
morning  and  connected  with  the  Coast  Line 
train  No.  39  at  Rocky  Mount.    The  depar- 
ture of  the  train  in  question  from  Pinner's 
Point  was  so  arranf^d  as  to  enable  boats 
timed  to  arrive  at  Norfolk  during  the  night 
or  early  morning  to  make,  by  ferry  to  Pin- 
ner's Point,  a  morning  connection  with  the 
train.     On    the    3d    of    October,  1903.  the 
Southern  Railway  notified  the  North  Caro- 
lina Corporation  Commission  of  a  contem- 
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plated  change  of  schedule  on  its  Hm  froa 
Goldsboro  via  Raleigh  to  Grceniboro.  ^ 
the  change,  which  was  to  go  into  deet  m 
the  nth  of  October,  Southern  timin  Ik.  Uy 
instead  of  leaving  Goldsboro  at  S:OS,  wM 
leave  at  1:86  in  the  aftemoon,  and  wM 
leave  Selma  at  2:26  inatead  of  S.  As  an- 
suit,  the  connection  at  Selma  betwMi  tit 
Coast  Line  train  No.  S9  and  the  SoBtkn 
train  would  be  broken.  The  Nortk  Cm- 
Una  Corporation  Gommiaaion,  by  Mv,  ■ 
the  6th  of  October,  oallad  the  atteitki  if 
the  general  manager  of  the  Ooaat  Urn  to 
the  contemplated  diange  of  time  hj  tit 
Southern,  and  requested  that  line  tOidfiM 
the  time  of  Ko.  89  to  enmble  that  tnii  to 
reach  Selma  at  2:26,  thus  «tMittp«f^  th 
connection  with  the  Sootkan.  On  tki  lltt 
of  October  the  snperintondeBt  of  tnHp«> 
tation  of  the  Coast  Line  answciei  It 
stated  that  the  sehedole  of  trais  Na  9 
from  Richmond  to  Selma  was  alnsd{y  ■ 
fast  that  it  was  veiy  difHenlt  to  Bain  fti 
connection  at  Selma,  and  that  it  vnU  to 
impossible  to  advance  tho  time  of  siM 
at  Selma  as  requested.  It  was  besito  it^ 
resented  that  to  do  so  would  nqoini 
breaking  of  *the  eonnectioa  BMids  wNh  M 
Norfolk  train  ai  Rocky  Moimt^  aad  woM 
disarrange  the  running  tine  itf  the  tnh 
south  of  Selma,  and  distarb  uiaaertii 
which  that  train  made  with  othff  rail 
south  of  that  point.  However,  it  was  potol* 
ed  out  that  as  train  No.  89  did  not  ori^ 
at  Richmond,  but  was  a  throa|^  tiais,  mil 
up  at  New  York,  carried  from  ttaaoito 
Washington  by  the  Fennsjlvania,  sai  M 
Washington  to  Richmond  bj  ths  BiAMii 
Fredericksburg,  ft  Potomaob  that  wig^ 
tions  would  be  put  on  foot  with  thorn  rail 
with  an  endeavor  to  seeurt  an  aewtotiW 
of  the  time  of  the  departnrs  of  the  torii 
from  New  York  and  WaaUagtaa.  n  ■ 
thereby  to  enable  an  «-ur]ier  dsyaiUut  M 
Richmond.  On  the  11th  of  Oetstar  fti 
change  of  tims  became  oparative  sii  ii 
oonneetion  at  Selma  was  biokiL 

A  complaint  having  boon  luilpi  stt 
the  corporation  commissloB  baoaMS  if  A* 
inconvenience  to  the  pablie  thifcy  90r 
sioned,  both  the  Soatlwni  and  Obsil  U* 
were  notified  that  a  Iwariag  woaU  It  tol 
concerning  the  subjaet  on  tiM  Mk  01 
that  day  the  railwaja,  tkraagh  iMr  rf- 
Hdals,  appeared.  The  Soatlwni  itpnM^ 
t>d  that  its  ehange  in  tinM  was  hsWHiB 
was  absolntely  danganma  to  opsHli  k 
train  at  the  speed  i^qnirBd  bf  tha  ftmUt^ 
chedule,  aad,  indeed,  tlmt  tki  higftari 
ehednlo  i  vat  f i  r  tkaa  ^mbwL  Hi 
Coast  I  r  nkma  ha  iM|iiimMllj  -* 
chai  ttei  QdtnbkVm,mWm 
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Richmond  to  Selma  unless  there  was  m 
change  between  New  York  and  Richmond. 
It  stated  that  there  was  to  be  a  meeting  in 
Washington  on  November  6  of  the  repre- 
sentatives of  various  roads  in  the  South, 
and  that  it  hoped,  as  the  result  of  that 
meeting,  to  so  arrange  that  No.  39  would 
be  scheduled  for  delivery  at  Richmond  at  an 
earlier  hour,  thus  enabling  its  time  to 
Selma  to  be  advanced.  The  commission 
continued  the  subject  for  further  considera- 
tion. On  November  9  the  superintendent  of 
the  Coast  Line  advised  the  corporation  com- 
mission that  at  the  meeting  in  Washington 
it  had  been  impossible  to  obtain  an  earlier 
departure  of  the  train  from  New  York  and 
flO] Washington,  but  that  the  Pennsylvania  'still 
had  the  matter  under  consideration.  Final- 
ly, in  answer  to  urgent  requests  from  the 
commission,  by  a  letter  of  November  18 
and  telegram  of  November  14,  the  Coast 
Line  informed  the  corporation  commission 
that  it  regretted  it  could  make  no  change 
In  its  schedule  of  train  No.  39  because  the 
Pennsylvania  railroad  had  definitely  ex- 
pressed its  inability  to  make  any  change  in 
the  hour  of  departure  of  the  train  from  New 
York,  as  to  do  so  would  be  incompatible 
with  the  duties  which  the  Pennsylvania 
railroad  owed  to  the  public,  to  other  roads, 
and  to  its  contracts  concerning  the  trans- 
portation of  the  mail  and  express  matter. 
Thereupon  the  corporation  commission  en- 
tered the  following  order: 

**Whereas,  the  convenience  of  the  travel- 
ing public  requires  that  close  connection  be 
made  between  the  passenger  trains  on  the 
Atlantic  Coast  Line  Railroad  and  the  South- 
ern Railway  at  Selma  daily  in  the  after- 
noon of  each  day; 

"And  whereas,  it  appears  that  such  dose 
connoction  is  practicable: 

"Tt  in  ordered  that  the  Atlantic  Coast 
Lin(>  Railroad  arrange  its  schedule  so  that 
tlip  train  will  arive  at  Selma  at  2:26  p.  iff. 
each  day  instead  of  2:60  p.  ic.,  as  the 
sclH'dule  now  stands. 

"It  is  further  ordered  that  if  the  Atlan- 
tic Coast  Line  trains  have  passengers  an 
route  for  the  Southern  Railway,  and  are 
delayed,  notice  shall  be  given  to  the  South- 
ern Railway,  and  that  the  Southern  Rail- 
way shall  wait  fifteen  minutes  for  such 
delayed  trains  upon  receipt  of  such  notice. 

"This  order  shall  take  effect  December 
20,   1903." 

The  Southern,  on  receipt  of  the  order, 
expressed  its  intention  to  comply.  The 
Coast  Line  addressed  to  the  commission  a 
letter  protosting  against  the  order,  and  re- 
questing its  withdrawal,  and  asking  for  a 
further  hearing.  The  letter  making  this  re- 
quest rovi(*\v»»(l  the  previous  correspondence. 
It  pointed  out  that  the  connection  at  8el- 
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ma  had  been  a  mj  old  one  and  tint  iU 
breaking  was  solely  caused  by  the  act  of  tk 
Southern  in  chmnging  the  time  of  iti  tnia 
It  declared  that  the  Coast  Line  at  once,  ■ 
hearing  of  the  Intention  of  the  Sonthm  ti 
make  *the  change  urgently  reqneited  tkt[ll] 
road  not  to  do  so.  On  this  subject  tk  kt- 
ter  said: 

"On  October  dth,  I  further  adTM  Ik 
Southern  Railway  that  if  their  tnh  w 
scheduled  to  leave  Selm*  at  2:25  p.  K.  tti 
would  break  the  connection  with  ovNaSk 
and  stated  to  them  that  the  ooanectias  m 
a  most  important  one,  being  the  prisdyri 
outlet  for  passengers  en  route  from  aila  ^ 
Carolina  to  Raleigh  and  other  poiiti  m 
their  line,  and  that  we  hoped  thit  tkf 
could  see  their  way  clear  not  to  dirtvk 
the  connection,  as  it  was  impossiUe  for  ■ 
to  get  No.  30  to  Selma  at  an  esriier  kv 
than  the  present  schedule,  owing  to  tfe  ta- 
ability  of  northern  connections  to  ddbcr 
the  train  to  us  at  Richmond  any  looBcr.' 

Proceeding  to  point  out  the  failme  of  tit 
negotiations  with  the  Pennsylvsiis,  «l 
recapitulating  the  previous  statesMiU  oa- 
ceming  the  rapidity  of  the  sehednlt  of  Sn 
39  between  Richmond  and  Sdna,  the  cas- 
ing nature  of  its  work  and  connedi— ,  tit 
absolute  impossibility  of  naUBg  it  fMl* 
was  insisted  upon.  Indeed,  thsie  wsi  «■ 
nezed  to  the  letter  a  report  of  tls  Itai  . 
of  No.  30  at  Selma  for  a  period  if  wntf 
five  months,  showing  that  the  tnlB  M 
rarely  made  its  connection  at  Selrn. 

The  commission,  after  a  heari^;  iM* 
ed  ofllcials  of  the  Coast  Line,  iUsfMii 
prior  order  and  fixed  a  day  for  a 
of  the  whole  subject,  both  roads  bi 
tified  to  that  effect.  Upon  the  mtw 
the  matter  was  taken  1 
On  January  16  the  commlssioB  suM  ^ 
facts  and  ics  conclusions  dednesd  thsnb* 
As  to  the  operation  of  the  two  tnlss,  ^ 
connection  at  Selma,  the  importsnsiifl^ 
connection  to  the  public,  and  ths  ImM 
of  the  oonneetion  by  the  ehangs  of  sAiM^ 
the  facts  found  were  identieal  wUh  Hi* 
above  previously  reeited.  Ik  sMWh  ^ 
was  found  that  the  Ooaat  Um  tnii  ^ 
39  from  Riehmond  to  Selma  wu  Mi  «J[* 
through  train,  but  alao  opensad  as  a  !■■ 
train  between  Riehmond  mad  Mhiw  ^ 
ing  all  local  stops,  and  daily  hnfli^^ 
consequence,  one  or  two  ostim  opMi  ^ 
It  was  found  in  aMoidMm  vtt  tti* 
fioial  time  shorts  of  tho  ronlig  rf  ** 
•train  that  ft  had  arrivsd  al  M»  m 
schedule  time  only  twios 
1.  1903,  and  January  II,  1904. 
the  branch  lines  aa  larkad  oa  tis  AM 
and  the  trains  o[  iad  thvssa  sii  ^ 
necting  with  the  lia  tnek  tl  Brit 
Mount,  It  was  ft        i 
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a.  That  i  tram  waa  operated  from  P]j- 
stilh  to  Roekj  Mount,  which  left  in  the 
Gniing  at  7:30  and  arriTed  at  Roakj 
ount  at  10:35i  wber€  it  remained  until 
55  in  the  afternoon,  when  it  returned  to 
ijmoiith. 

b.  That  the  road  alao  operated  a  train 
om  Spring  Hope  on  the  westerly  side  of 
le  m&in  track  to  Rocky  Mount,  leaving 
primg  Hope  at  11:20  in  the  morning,  ar- 
mng  at  Eockj  Motint  at  12:10  in  tbe 
ftemoon,  and  lea  ring  there  at  4,  amvlng 
t  Spring  Hop«  at  4:45.  The  commiaBlon 
oncluded  as  follows: 

"ABauming  that  the  statementB  made  hy 
he  Atlantic  Coast  line  Railroad  Company 
Iff  truer — ^that  it  was,  for  the  past  five 
acmthsj  impoasible  for  tliem  to  bring  No. 
JS  to  Seliua  by  schedule  time,  to  wit,  2 :  50 
¥,  U.f  more  than  twic^,  and  that  this  train 
9M  more  than  ten  minutes  late  every  day 
(leept  twenty  •four,-' we  must  conclude 
that  it  fi  impradtl cable  to  require  them  to 
ciAkB  a  faster  schedule  and  place  thla  train 
ftt  Sthna  at  2:25  p.  ic.  instead  of  2:50 
h  u.i  and  therefore  this  mueh  of  tlie 
fomter  order  is  revoked  and  annulled;  bnt 
tlie  eommission  is  ol  the  opinion  that  it  is 
pmeticable,  and  that  the  convenience  of 
the  traveling  public  requires,  that  the  At> 
liuitie  Coast  Line  Railroad  Company  furnish 
traniportation  for  passengers  from  Rocky 
Jiflimt  to  Selma  after  12:50  p.  m.  and  by 
OT  W ore  2:25  P.  M.  each  day;  that  this 
OQ  be  done  by  extending  tha  run  of  the 
Plytnouth  train  to  Selma  instead  of  having 
K  lie  over  at  Rocky  Mount  as  now^  or  by 
Emending  the  run  of  the  Spring  Hope  train 
b  Selma  instead  of  having  it  lie  over  at 
Rocky  Mount  as  now.  The  distance  from 
Plymouth  to  Rocky  Mount  is  69  miles, 
Ud  from  Spring  Hope  to  Kocky  Mount  is 
3  miles,  and  from  Rocky  Mount  to  Selma 
2  miles;  or  by  providing  a  separate  train 
IT  the  service. 

"And  it  is  therefore  ordered  that  the  At- 
ntic  Coast  Lino  'Railroad  Company  furnish 
ansportation  for  passengerB  from  Rocky 
ount  to  Selma  after  12:50  p.  m.  and  by  or 
lore  2:25  p.  if.  each  day. 
**It  is  further  ordered  that  the  Southern 
diway  hold  its  train  No,  135  at  Selma 
teen  minutes  if,  for  any  reason,  tbe  At- 
itic  Coast  Line  train  connecting  at  that 
int  ia  delayed. 

•It  is  further  ordered  that  this  order  take 
cct  on  and  after  the  26th  day  of  Janu- 
f.  1904/' 

Before  the  date  fitted  for  the  taking  ef- 
rt  of  this  order  the  Coast  Line  filed  five 
>iiiids  of  exception  to  its  validity  and 
lyed  another  hearing.     The  first  assert- 

tlie  impossibility  of  making  tbe  connec- 
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tion  from  Rocky  Mount  to  Belma  between 
the  hours  fixed  by  the  commission  by  an  ex- 
tension  of  tbe  run  of  either  of  tbe  braneb 
traina  referred  to  in  the  order  whieb  the 
commission  had  rendered.  The  reasons  prin- 
cipal I  y  relied  upon  to  sustain  tbe  firvt  as- 
ception  were  the  inadequate  character  of 
tbe  motive  power  of  tbe  branch  road  traini 
for  operation  on  the  main  track,  the  speed 
at  which  tbe  train  would  be  obliged  to 
travel.,  and  the  aongested  condition  of  the 
business  on  the  main  track  during  the 
hours  when  the  train  from  either  of  the 
branch  roads  wouJd  be  obliged  to  use  tbe 
main  track  for  the  purpose  of  making  tbe 
connect! OD.  The  second  exception  denied 
the  TNossibility  of  making  the  connection  by 
a  special  train  from  Rocky  Mount  to  Selm* 
within  the  time  indicated,  and  besides  as- 
serted that  such  a  train  could  not  be  operat- 
ed without  an  actual  loss.  The  power  of 
the  commission  to  compel  the  performance 
of  *^ser vices  without  compensation  to  tbe 
company"  was  denied,  and  it  was  alleged 
that  a  taking  of  property  without  due  proc- 
ess of  law,  In  violation  of  tbe  state  Con- 
stitution and  the  14th  Amendment  to  the 
Constitution  of  the  United  States  would  re- 
sult from  enforcing  the  order*  Tbe  third 
exception  denied  the  power  of  the  oom- 
mission,  under  the  state  law,  to  order  tbe 
company  to  put  on  an  extra  train  between 
Rocky  Mount  and  Belnta^  and  the  fourth  m 
effect  reiterated  the  same  ground.  Tbe 
6fth  exception  challenged  tbe  validity  of 
the  order  as  unreasonable,  unjust^  and  ar* 
bitrary,  and  *beyond  the  power  of  the  com*[X^ 
mission  to  render,  because  ample  and  suf- 
ficii/ot  accommodations  for  passengers  de< 
Biring  to  connect  at  Selma  with  the  South- 
ern road  were  afforded  by  the  COast  Line, 
entirely  irrespective  of  the  connection  wbidi 
had  formerly  existed  between  train  No.  S9 
of  the  Coast  Line  and  train  No,  135  of  tho 
Southern.  The  trains  thus  relied  upon  aa 
showing  a  wholly  adequate  service  for  the 
purposes  ststed  were  eight  in  number,  and, 
as  enumerated  in  the  exception,  are  stated 
in  tbe  margin.f 

After  a  new  hearing  at  which  further  tee- 
timony  was  taken,  the  corporation  com- 
mission in  substance  adhered  to  its  former 


tl.  The  train  from  Eoclcy  Mount,  south* 
bound,  in  the  early  morning  makes  a  clone 
connection  at  Qotdsboro  at  6:  50  o'clock  with 
the  Southern  for  Ealeigb  and  all  pointa 
west. 

2.  Tbe  trains  from  Norfolk  and  Richmond 
make  close  connection  at  Goldsboro  and 
Selma  with  tbe  night  train  on  the  Southern 
for  Raleigh  and  all  points  west, 

3»  Tbe  train  from  Wei  don  to  Kin  at  on 
makes  close  connection  at  Kinston  with  tbe 
Atlantic  &  North  Carolina  train  for  Golds- 
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Tiew  and  reiterated  tU  previous  ruling.    In 
Ha  findings  of  fact  it  pointed  out  the  im- 
portance of  the  connection  at    Selma,  the 
admisfiiona    to    that    effect    made    by    the 
[16]railroad,  and  the  fact  that  *ihfti  connection 
afforded  the  principal  means  of  travel  be- 
tween the  eastern  and  western  parts  of  the 
state.    The  groundi  relied  upon  in  the  ex- 
ception to  show  that   an   extension  of  the 
ma  of  either  of  the  local  traina  from  Rocky 
Mount  to  8e1ma»  as  preTtously  ordered,  was 
impracticable,  were  reviewed  and  found  to 
be   without   foundation.     The   trains  which 
it  was  alleged  afforded  adequate  means  for 
connection  between  the  western  and  eastern 
part  of  tbe  state,  irrespective  of  the  con- 
nection   formerly     eicisting    at     Selma   by 
train  No,  39,  were  analyEed,  and  oa  a  mat' 
ter   of   fact   the   serrice   afforded   by   these 
trains  was  held  to  be  wholly^  inadequate. 
Thus,  for  example,  whilst  it  was  found  that 
the    first   train   relied  upon^ — the   one   from 
Rocky  Mount   to  Goldsboro^  arriving  there 
at  6:50  in  the  morning — made  a  connection 
with  a  Southern  Railway  train  moving  from 
Selma    via  Raleigh    to   Greensboro,   it   was 
pointed  out  that  it  was  inadequate  because 
the  train  had  no  connection  at  its  point  of 
departure^  Rocky  Mount,  with  any  incom- 
ing train   over   the   large   area   covered   by 
the  branch  roads,  which  area,  it  was  atated^ 
embraced    a    population    of    four    hundred 
thousand  people.    Hence  it  was  found  that, 
to   use   that  train,   any  person  in  the  ter- 
fitory  covered  by  the  branch  roads  would 
be   obliged   to   leave  home  the  day  before 
and  pa  as  the  night  at  Rocky  Mount.     The 
fourth  train  relied  upon^  thaf  ia,  a  connec- 
lion  made  by  Coast  Line  No.  S9  at  Selma 
«nd«r  the  new  schedule  with  a  later  train 
over   the   Southern   road   for   Raleigh,   was 
found  to  be  but  a  connection  with  a  South* 
am  freight  traiui  havini^  no  passenger  car, 
but  only  a  caboose.     The  trains  under  the 
second,  third,  and  sixth  headings,  connect- 
ing at  Goldsboro  or  Selma  in  the  afternoon 
and  night,  were  found  to  make  a  connection 
only  with  a  slow  ttain  over  the  Southern 


road,  doing  a  mixed 

business,  and  which  made  OfO  adsfMk  wm^ 

neetion  beyond  Eaki^  to  th«  west  Tli 

objection  to  sngpsted  route  No^  S,  tfait  ii^ 

via  Weldon,  and  tbenee  tpy  tiie  Sabovi 

Mr  line  to  Raleigh  and  points  further  ««t, 

was  decided  to  be    that   it   wmi  i  ht^ 

route,  more  costly,  and  uncertain  as  tt  nt^ 

nections.    The  renwinlog 

wete  in  effect  disposed  of  upon 

side  rations  to  thoae  above  adfiftad  t& 

Considering  the  operation  of  au  ala 
train  from  Rocky  Mount  to  Selna  m  4i 
extension  of  the  ran  of  ooe  of  tit  InaA 
traina  aa  directed  In  the  pretloM  m^ 
and  tUe  objection  Uut  m  loaa  woM  li  m^ 
tailed  in  the  opermting  tsxpemam  lor  wak 
train  or  traina^  the  ooniniaBHm  liwUd  tiM 
fact  aa  immaterial,  bec»UM  tl  found  m  » 
matter  of  fust  that  the  total  neilpti  «f  dt 
Coast  line  in  North  Carolina^  tnifcv  tlMS 
busineas  in  that  state,  were  luflliiiillj  w 
munerativ^,  and  therefoiv  that  tna  If  fli 
train  waa  operated  at  a  Um,  u  thai  Iib 
would  not  reduce  tho  total 
what  was  an  adequate  remunentioa  tm 
whole  business,  the  order  would  aft  i 
the  property  of  the  road  without 
ess  of  law.  Summing  up  Ita 
the  commission  aaJd; 

**Thft  commits  ion  la  of  tbt 
the  facilities  giTcn  hes«tofort  bf  the  Hr 
lantic  Coast  line  Gompanj  to  tht  tmri* 
ing  public  should  not  be 
connection  furnished 
Washington  branch,  tha  Norfolk  A 
lina  branch,  the  Plymouth  btaacii,  ■ 
Nashville  branch  with  Ko.  118^ 
Railway  passenger  tiaia  at 
for  all  points  betwicD  Badey 
Selma,  for  nearly  Um  yaan,  AoM  lii 
stored;  that  If  this  cannot  be  doiajf 
Atlantic  Coast  line  train  Na  lit  i*  ~ 
ly,  on  account  of  tfaia  traia  Wr|  I 
containing  usually  one  or 
press  oarsy  and  la  all  oanaQj  t«  it 
can,  and  on  aoeonmt  of  ~ 
between  Richmond  and 


boro,  which  train  in  turn  makes  close  con- 
nection with  the  Southern  at  Goldaboro  at 
Q;40  P.  M.  for  Raleigh  and  alt  points  west. 

4.  The  train  No.  39^  from  Washington  to 
Jacksonville,  is  due  at  Selma  at  2:60  p.  M. 
and  the  accommodation  train  No.  IBS,  on 
thn  Southern,  from  Selma  to  Raleigh  and  all 
pi>intn  wnst«  is  scheduled  to  leave  Selma  at 
3:25  P.  u. 

5.  Train  No.  — ,  from  Jacksonville  to 
Washington,  is  due  to  arrive  at  Selma  at 
2:10  o'clock,  and  makes  close  connection 
thi^re  with  the  Southern,  which  h-avotj  Selma 
at  2;  25  P.  M.  for  Raleigh  and  all  points 
west. 

li.  Two  trains  kavc  Wilmington  for  the 
north,  the  first  at  9:30  a.  ic..  No.  48,  and 
940 


the  other.  No.  42,  at  $:S0  ». 
these  traina  i 
boro  with  the 
and  all  polnta 

7,  No.  H.l«ikvtiigSBittMi«l1 
makea  doae  noniitotlaa  ol  i 
Southern  goinf  wirt  for 
points  hejond,  and  tht  m 
close  oonnoetiaii  at  Wali«a 
board  train  for 
pointa  Nvth  and  ' 

8,  No.  IDi  Im 
7^30  a.  H^  aad  ^        § 
Hot^ood  IV  i 
ston  to  W           BMtt      m 
for  Ba 


r 
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lonfer  itops,  then  other  f&ciHties 
be  rumiflhed  hj  tbe  Atl&Qtic  Oo&tt 
lepaiij;  that  this  conneetion,  which 

principal  outlet  for  p<asaeiigers  from 

Caroltna  to  Selma  and  other  South  ^ 
Iwajr  points  for  the  lait  ten  years, 

of  being  abandoned  should  be  tn&de 
mt  and  certain;  and  that  this  re- 

aceotnpliahcd  by  carrying  out  the 
lOretofore  made  In  this  court*  It 
red,   therefore,  that   the    exceptions 

th«y  are  hereby,  overruled,'* 

Oottrt  Iine»  as  auttiorized  by  iitat^ 
jp^fcled  to  the  superior  court  or 
loimty,  dty  of  Knleigh,  and  the  case 
tre  tried  de  novo  before  a  eourt  and 
rhe  jury,  under  the  inatructious  of 
ri,  considered  and  responded  to  the 
ueitions,  which  follows 
I  it  practicable  for  train  Now  39  of 
tantic  C<ntnt  Line  Eailroadp  due  to 
it  Selma  at  2;5t>  f.  ic,  to  make  eem* 

at  Selma  with  train  No.  1S5,  west- 

of  the    Southern   Railway,   due   to 
^Imm  at  2i26  p.  u.f 
wer.    No» 
t  it  practicable  to  make  aald  fiomnec* 

evading  the  run  of  the  Plymouth 
ally  from  Plymouth  to  Selma  and 
and;  if  so,  what  would  be  the  addi* 
>^pense7 
wer.     No. 
s  it  praetieable  to  make  said  eon- 

by  tbe  use  of  the  Spring  Hope  train, 
tOf  what  would  bo  the  additional  ex- 

wer.     ^o. 

1    order    to    make    such    connection 

defendant  company  have  to  run  an 

oal    train   on    its     main     !ine     from 

Mount  to  Selma  T 

wer.     Yea. 

a   it   practicable    for   said   train    to 

run  the  schedule  prescribed  in  plalu- 

"der,  having  due  regard  to  the  num- 

tralns  and  number  of  stopi,  ou  de- 

:'a  main  line  from  Rocky  Mount  to 

wer*     Yea, 

That   would   be  the    dally    cost    of 

ng  such  train  from  Hocky  Mount  to 

and  return? 

wer.     $40.D0. 

Hiat    would   be    the    probable   daily 

i  from  aucb  train  f 

wer.    125-00. 

■  ft  reasonable  and  proper  that,  for 

ienoe  of  the  trayellng  public^  tbe  de- 

t    company    should    be    required    to 

iuch  connection? 

iswer.    Yes." 

answers  to  the  first  four  questions 

he  result  of  peremptory  instructions 

r.  8.  U.  S.,  Brx)K  61. 


by  the  court,  and  tbe  responses  to  the  last 
four  were  deduced  by  tbe  jury  from  the 
testimony  submitted  to  Ita  consideration, 

Tbe  court  granted  the  prayer  of  the  At- 
lantic Coast  Line  to  that  effect,  and  rendered 
judgment  on  the  verdict  in  its  favor.  The 
corporation  commission  was  held  to  be  with- 
out power  *to  interfere  with  the  right  of 
railway  companies  to  regulate  for  them* 
selves  the  time  and  manner  In  which  pas* 
sengera  and  property  abould  be  transport^ 
ed,"  provided  only  such  companies  com- 
plied with  the  existing  statutory  directiozi 
*to  run  one  paaacnger  train  at  least  each  way 
over  its  line  every  week  day."  On  appeal 
the  supreme  court  of  North  Carolina  re- 
versed the  judgment*  The  facts  found  by 
the  oorporation  commission  were  reiterated 
and  it  was  held  that  error  had  been  com- 
mitted by  the  court  below  In  instructing 
the  jury  to  give  a  negative  response  to  the 
irst  three  propositions.  Indeed,  it  waa  de- 
clared that  the  only  essential  proposition 
submitted  to  the  Jury  was  the  eighth, 
which  required  it  to  be  determined  whether 
the  connectibn  at  Selma  was  necessary  for 
the  public  convenience.  Treating  the  facta 
found  by  the  commission  as  sustaining  tha 
conclusion  reached  by  that  body,  it  waa  de- 
cided that  the  oommission  had  power  to 
make  the  order,  and  that  the  ejcereiae  of 
the  authority  was  not  repugnant  either  to 
the  Constitution  of  the  United  States  or  of 
the  atate.  Notwithstanding  the  flndiug  of 
facts  made  concerning  the  means  by  which 
the  connection  at  Selma  waa  to  be  per- 
formed, the  court  construed  the  order  of 
the  commiasion  as  not  having  bf^en  solely 
based  upon  the  means  of  performance  re- 
ferred to  in  the  findingi,  and  as  embracing 
not  only  a  choice  of  the  methods  referred 
to  therein,  but  any  other  which  the  Coast 
Lioe  might  cbooae  to  adopt,  provided  only 
it  accomplished  the  purpose  of  tbe  order. 
But  whilst  thus,  from  one  point  of  view, 
treating  the  order  of  the  oommission  ao  as 
to  render  it  unnecessary  to  pass  upon  the 
particular  methods  for  making  'tbe  eon^[l#] 
nectlon  at  Selma  referred  to  in  the  find- 
lugs,  the  court  yet  reviewed  the  means  of 
performauce  therein  stated.  In  doing  aolt  ■ 
was  dedded  that  although  to  execute  tho 
order  of  tbe  commission  it  might  be  Im* 
perative  for  the  Ckiaat  line  to  operate  at  m 
pecuniary  loss  a  new  train  from  Eod^ 
Mount  to  Selma,  or  the  eatteneion,  with  tfk» 
result,  of  the  movement  of  one  or  tha 
other  of  the  branch  trains  from  Roekf 
Mount  to  Selma,  no  violation  of  any  right 
of  the  Coast  Line  protected  by  the  Constitu- 
tion of  the  United  States  or  of  the  statt 
would  arise.  This  was  based  upon  the  find" 
ing  by  the  court  that  the  average  net  earn- 
50  941     < 
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ing  of  the  raflroad  from  its  busineu  in 
Nortb  Carolina  was  of  such  a  character 
that  an  adequate  remuneration  would  re- 
main after  allowing  for  any  possible  loss 
which  might  arise  from  operating  either  of 
the  trains  in  question.  137  N.  G.  14,  49  S. 
£.  191. 

All  the  assignments  of  error  challenge  the 
correctness  of  the  decision  below  on  the 
ground  of  its  repugnancy  to  the  due  process 
or  equal  protection  clauses  of  the  14th 
Amendment.  The  elementary  proposition 
that  railroads,  from  the  public  nature  of 
the  business  by  them  carried  on  and  the 
interest  which  the  public  haye  in  their 
operation,  are  subject,  as  to  their  state 
business,  to  state  regulation,  which  may  be 
exerted  either  directly  by  the  legislatiye  au- 
thority or  by  administratiye  bodies  endowed 
with  power  to  that  end,  is  not  and  could  not 
be  successfully  questioned,  in  yiew  of  the 
long  line  of  authorities  sustaining  that 
[BO]doctrine.t  Accepting  this  'general  rule,  the 
assignments  of  error  rest  upon  the  hypoth- 
esis that  the  order  which  the  court  be- 
low enforced   was   so   arbitrary    and    un- 


tChicago,  B.  ft  Q.  R.  Co.  y.  Iowa  (Chi- 
cago, B.  ft  Q.  R.  Go.  y.  Cutts)  94  U.  S.  165, 
24  L.  ed.  94;  Peik  y  Chicago  ft  N.  W.  R. 
Co.  94  U.  a  164,  24  L.  ed.  97;  Chicago,  M. 
ft  St.  P.  R.  Co.  V.  Acklev,  94  U.  S.  179,  24 
L.  ed.  99;  Winona  ft  St.  P.  B.  Go.  y.  Blake, 
94  U.  S.  180,  24  L.  ed.  99;  Stone  t.  Wiscon- 
sin, 94  U.  8.  181,  24  L.  ed.  102;  Ruggles  y. 
Illinois,  108  U.  S.  636,  27  L.  ed.  816,  2  Sup. 
Ct  Rep.  832;  Illinois  C.  R.  Co.  y.  Illinois, 
108  U.  8.  641,  27  L.  ed.  818,  2  Sup.  Ct.  Rep. 
839;  Stone  y.  Farmers'  Loan  ft  T.  Co.  116 
(J.  S.  307,  29  L.  ed.  636,  6  Sup.  Ct.  Rep.  884, 
388,  1191;  Stone  v.  Illinois  C.  R.  Co.  116 
U.  S.  347,  29  L.  ed.  650,  6  Sup.  Ct.  Rep. 
348;  Stone  y.  New  Orleans  ft  N.  E.  R.  Co. 
116  U.  S.  362,  29  L.  ed.  661,  6  Sup.  Ct.  Rep. 
349,  391;  Dow  y.  Beidelman,  126  U.  S.  680, 
31  L.  ed.  841,  1  Inters.  Com.  Rep.  56,  8  Sup. 
Ct.  Rep.  1028;  Charlotte,  C.  ft  A.  R.  Co.  y. 
Gibbes,  142  U.  S.  386,  36  L.  ed.  1051,  12 
Sup.  Ct.  Rep.  256;  Chicago  ft  G.  T.  R.  Co. 
▼.  Wellman,  143  U.  S.  339,  36  L.  ed.  176,  12 
6up.  Ct.  Rep.  400;  Pearsall  y.  Great  North- 
em  R.  Co.  161  U.  S.  646,  665,  40  L.  ed.  838, 
844,  16  Sup.  Ct.  Rep.  705;  Louisyille  ft  N. 
.R.  Co.  y.  Kentucky,  161  U.  S.  677,  696,  40 
1m  ed.  849,  867,  16  Sup.  Ct.  Rep.  714;  Wis- 
consin,' M.  ft  P.  R.  Co.  y.  Jacobson,  179  U. 
S.  287,  45  L.  ed.  194,  21  Sup.  Ct.  Rep.  115; 
Minneapolis  ft  St.  L.  R.  Co.  y.  Minnesota, 
186  U.  &  267,  46  L.  ed.  1151,  22  Sup.  Ct. 
Rep.  900;  Minneapolis  ft  St.  L.  R.  Co.  y. 
Minnesota,  198  U.  S.  63,  48  L.  ed.  614,  24 
Sup.  Ct.  Rep.  306;  Chicago,  B.  ft  Q.  R.  Co. 
▼.  niinois,  200  U.  S.  661,  684,  50  L.  ed.  696, 
606,  26  Sup.  Ct  Rep.  341;  Atlantic  Coast 
line  R.  Go.  y.  Florida,  203  U.  S.  256,  ante, 

174,  27  Sup.  Ct.  Rep.   108;   Seaboard  Air 
Line  R.  Co.  y.  Florida,  203  U.  8.  261,  ante, 

175,  27  Ct  Rep.  109. 
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reasonable  in  its  character  aa  to  transcend 
the  limits  of  regulation,  and  to  be  in  effect 
a  denial  of  due  process  of  law,  or  a  depriy»- 
tion  of  the  equal  protection  of  tlie  lawv. 

As  the  public  power  to  regulate  railways 
and  the  priyate  right  of  ownership  of  suck 
property  coexist  and  do  not  the  one  destroy 
the  other,  it  has  been  settled  that  the  right 
of  ownership  of  railway  property,  like  other 
property  rights,  finds  protection  in  consti- 
tutional guaranties,  and,  theref€»e,  wher* 
eyer  the  power  of  regulation  is  exerted  in 
such  an  arbitrary  and  unreasonable  way  as 
to  cause  it  to  be  in  effect  not  a  rq^ulatlon, 
but  an  infringement  upon  the  right  of 
ownership,  such  an  exertion  of  power  is  Toid 
because  repugnant  to  the  due  process  and 
equal  protection  clauses  of  the  14th  Amend- 
ment.t  The  result,  therefore,  is  that  the 
proposition  relied  upon  is  well  founded  if  ft 
be  that  the  order  which  the  court  bdov 
enforced  was  of  the  arbitrary  and  n- 
reasonable  character  asserted. 

In  coming  to  consider,  the  question  Jut 
stated  it  must  be  borne  in  mind  that  a 
court  may  not,  under  tlie  guise  of  protect- 
ing priyate  property,  extend  its  authority 
to  a  subject  of  regulation  not  within  its 
competency,  but  is  confined  to  ascertaining 
whether  the  particular  assertion  of  the 
legislatiye  power  to  regulate  has  been  exer* 
cised  to  so  unwarranted  a  degree  as,  in 
substance  and  effect,  to  exceed  regulation, 
and  to  be  equiyalent  to  a  taking  of  proper- 
ty without  due  process  of  law,  or  a  denial 
of  the  equal  protection  of  the  laws.  We 
shall  not,  in  analyzing  the  case,  undertake 
to  reyiew  in  their  order  the  *ten  propositions  [81] 
of  error  found  in  the  record  and  reproduced 
in  the  briefs  of  counsel,  as  each  proposition, 
although  numbered  separately,  but  reiter- 


tStone  ▼.  Fanners'  Loan  ft  T.  Co.  116 
U.  a  307,  331,  29  L.  ed.  636,  644,  6  Sup. 
Ct.  Rep.  334,  888,  1191;  Chicago,  M.  ft  St 
P.  R.  Co.  y.  Minnesota,  134  U.  8.  418,  455, 
33  L.  ed.  970,  979,  3  Inters.  Com.  Rep.  209, 
10  Sup.  Ct.  Rep.  462,  702;  Chicago  ft  G.  T. 
R.  Co.  y.  Wellman,  143  U.  6.  339,  344,  36 
L.  ed.  176,  179,  12  Sup.  Ct.  Rep.  400;  Rea- 
gan y.  Farmers'  Loan  ft  T.  Co.  164  U.  & 
362,  399,  38  L.  ed.  1014,  1024,  4  Inters. 
Com.  Rep.  560,  14  Sup.  Ct.  Rep.  1047;  St 
Louis  ft  S.  F.  R.  Co.  y.  Gill,  166  U.  S.  649, 
657,  39  L.  ed.  567,  670,  15  Sup.  Ct  Rep. 
484;  Chicago,  B.  ft  Q.  R.  Co.  y.  Chicago, 
166  U.  S.  226,  241,  41  L.  ed.  979,  986,  17 
Sup.  Ct.  Rep.  581;  Smyth  y.  Ames,  169 
U.  S.  466,  512,  42  L.  ed.  819,  838,  18  Sup. 
Ct.  Rep.  418;  Chicago,  M.  ft  St  P.  R.  Co. 
V.  Tompkins,  176  U.  S.  167,  172,  44  L.  ed. 
417,  420,  20  Sup.  Ct  Rep.  336;  Minneapolis 
&  St  L.  R.  Co.  y.  Minnesota,  186  U.  & 
257,  46  L.  ed.  1161,  22  Sup.  Ct  Rep.  900; 
Chicago,  B.  ft  Q.  R.  Go.  y.  Illinois,  200  U. 
S.  561,  692,  50  L.  ed.  596,  609,  26  Sup.  Ct 
Rep.  841. 
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tea  grounds  of  error  to  be  found  in  the 
Jiers.  In  other  words,  the  varioufl  grounds 
^  error  are  »o  interbleaded  in  tht  several 
UpoiitioQs  as  to  render  it  impossible  to 
ast  one  aa  distinct  from  the  other.  All 
e  grounds,  however,  which  the  proposi- 
ytiA  ftnaert  u  estabUihing  the  arbitrary 
id  tmreaionable  character  of  the  order 
mplained  of  may  be  embraced  under  four 
neraJ  headings,  which  we  proceed  to  dia- 
pse  of. 

I,  Thiii  the  order  too*  arbitrary  and  un- 
asonable,  htcau^e  beyond  the  scope  of  the 
tlhority  delegated  to  the  corporation  oom- 
ismon  by  the  9taU  la^. 
As  this  proposition  involves  no  Federal 
ie«tion,  &nd  m  concluded  hj  the  judgment 
(tar«d  below,  we  put  the  subject  out  of 
ew.  Asd,  although  not  cognate  to  thia 
tipoftition,  to  clear  the  wa^  for  the  oon- 
ieratiDTi  of  the  Btibstantial  iaaues,  we  also 
it  aside  the  tnggcAtion  made  in  argument, 
lAt,  as  the  Southern  Railway^  hy  its 
iftage  of  schedule*  originally  rendered  the 
'nnectlon  at  Selma  impossible,  therefore 
Lat  road  should  have  been  compelled  to  re- 
ore  the  connection  bj  a  modification  of 
ke  schedule  or  schedules  of  the  trains  by 

operated.  We  put  this  suggestion  aside 
realise  it  does  not  seem  to  have  been 
rlonelj  urged  in  the  court  below ^  and  be- 
dea  is  so  directly  refuted  by  the  ilndingi 
lat  we  think  it  requires  no  further  notice. 
2*  The  order  was  arbitrary  and  tinreason- 
4e,  because,  when  properly  considered^  it 
iposed  upon  the  Coast  Line  a  duty  foreign 

its  obUgation  to  furnish  adequate  fadli- 
sM  for  thoMc  traveling  upon  its  road. 
This  rests  upon  the  assumfition  that,  as 
,e  order  was  based  not  upon  the  neglect  of 
e  Coast  Line  to  a^ord  facilities  for  travel 
er  its  own  road,  but  because  of  the  fall- 
m  to  furnish  facilities  to  those  traveling 

the  Coast  Line  who  desired  also  to  con- 
et  with  and  travel  on  the  Southern  road, 
erefore  the  order  was  in  no  Just  sense  a 
gtilation  of  the  business  *of  the  Coast 
ne.  This  reduces  itself  to  the  contention 
at,  although  the  govemiDental  power  to 
piJate  esiats  in  the  interest  of  the  public, 
t  It  does  not  ejftend  to  securing  to  the 
hlic  reasonable  facilities  for  making  con- 
etion  between  different  carriers.  But 
e  proposition  destroys  Itself,  since  at  one 
d  the  same  time  it  admits  the  plenary 
w«r  to  regulate,  and  yet  virtually  denies 
«  efficiency  of  that  authority.  That 
m^T,  as  we  have  seen^  takes  its  origin 
>Hi  the  quasi  public  nature  of  the  bust- 
98  in  which  the  earner  is  eng^^d^  and 
ibraeea  that  business  in  its  entirety  j 
lichj  of  course,  includes  the  duty  to  re- 
ire  carriers  to  make  reasonable  connec- 
mM  with  other  roads,  so  as  to  promote  the 


convenience  of  the  traveling  public.  1n 
considering  the  facta  found  below  as  to  the 
connection  in  question,  that  Is^  the  popu- 
lation contained  In  the  largt  territorj^ 
whose  convenience  was  subserved  by  the 
connection,  and  the  admission  of  the  rail* 
road  as  to  the  Importance  of  the  connection, 
we  conclude  that  the  order  m  question,  con- 
sidered from  the  point  of  view  of  the  re- 
quirements of  the  public  interest,  was  one 
coming  clearly  within  the  scope  of  the 
power  to  enforce  just  and  reasonable  ref- 
lations. 

3.  That  the  facilitiea  afforded  the  pullio 
by  the  railroad  toere  of  such  a  character  a« 
^0  demonstrate  thai  the  es^tra  burden  whiek 
would  rtsuU  from  the  compliance  toil  A  the 
order  was  whrAly  arbitrary  and  unreason-" 
able. 

This  reste  upon  the  assumption  that  mm 
there  were  several  exiflting  daily  connec- 
tions between  trains  of  the  Coast  Line  and 
those  of  the  Southern  at  Selma,  which 
might  be  availed  of  by  those  desiring  to 
travel  from  eastern  to  western  North  Caro- 
lina and  beyond,  and  as,  besides^  the  proof 
established  that  another  eoonection  operat- 
ing the  same  result  was  afforded  by  way  of 
Weldon  and  the  Seaboard  Air  Line  to 
Raleigh  and  thence  further  west,  therefor© 
it  waa  both  arbitrary  and  unreasi>nable  to 
superadd  an  unnecessary  connection.  Con- 
ceding,  aa  must  be  done,  that  the  nature 
and  extent  of  the  eidsting  faciliticB  fur* 
nished  by  a  carrier  for  the  public  conven- 
ience are  *eesent!al  to  be  considered  in  de-[23] 
termining  whether  an  order  directing  an  in 
crease  of  iueh  facilities  is  just  and  reason- 
able, and  that  the  deficiency  of  facilities 
must  clearly  appear  to  justify  an  order 
directing  the  furnishing  of  new  and  ad* 
ditional  facititiei,  we  think  the  proposition 
here  relied  on  to  be  without  merit.  Its 
error  arises  from  assuming  that  adequate 
facilities  were  afforded  at  Selnia  or  via 
Weldon  and  the  Seaboard  without  refer- 
ence to  the  order  complained  of,  In  view 
of  the  faets  as  to  the  connections  at  Selma 
and  the  Weldon  route,  found  by  the  com- 
mission and  reiterated  by  the  court,  which 
we  have  previously  stated,  and  which  we 
accept,  we  cannot  escape  drawing  for  our- 
selves  the  conclusion  deduced  both  by  the 
commission  and  the  court  below  that  the 
connections  relied  on  were  wholly  inade- 
quate for  the  public  convenience,  and,  there- 
fore, a  state  of  things  existed  justifying  the 
order. 

4,  That,  however  otherwiae  ^ust  and 
reasonable  the  order  may  hane  bcen^  it  is 
inherently  unjust  and  unreasonable  because 
of  the  nature  of  the  burden  v?hioh  it  neoti«* 
sarily  imposes* 
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This  proposition  is  based  on  the  hy- 
pothesis that  the  order,  by  necessary  in- 
tendment, directed  the  Coast  Line  to  oper- 
ate an  additional  train,  although  such  train 
could  not  be  operated  without  a  daily  pe- 
cuniary loss.  The  premise  upon  which  this 
proposition  rests  would  seem  to  be  ir- 
relevant, since  the  court  below,  in  one 
aspect  of  its  opinion,  treated  the  order  of 
the  commission  as  not  requiring  the  opera- 
tion of  an  extra  train  from  Rocky  Mount 
to  Seima.  Yet,  as  the  facts  found  by  the 
commission  and  which  were  affirmed  by  the 
court  would  indicate  that  it  w^s  considered 
that  the  operation  of  such  train  was  the 
most  direct  and  efficient  means  for  making 
the  ordered  connection,  and  as  the  court 
considered  and  passed  upon  the  duty  of  the 
railroad  to  comply  with  the  order,  even  if  to 
do  so  it  became  necessary  to  operate  the 
extra  train  at  a  loss,  we  think  the  proposi- 
tion relied  upon  is  open  and  must  be  de- 
cided. The  contention  is  that  the  fact  that 
some  loss  would  result  from  the  require- 
ment that  the  extra  train  be  operated,  in 
and  of  itself,  conclusively  establishes  the 
[24] unreasonableness  *of  the  order,  and  demon- 
strates that  to  give  it  eflFect  would  consti- 
tute a  taking  of  property  without  due 
process  of  law,  in  violation  of  the  14th 
Amendment.  Conclusive  support  for  this 
contention,  it  is  insisted,  is  afforded  by  the 
doctrine  upheld  in  Smyth  v.  Ames,  169  U. 
S.  466,  42  L.  ed  819,  18  Sup.  Ct.  Rep.  418, 
and  the  cases  which  preceded  that  decision. 
The  cases  relied  upon,  however,  only  in- 
volved whether  a  general  scheme  of  maxi- 
aixim  rates  imposed  by  state  authority  pre- 
vented the  railroads  from  earning  a  reason- 
able compensation,  taking  into  view  all 
proper  considerations  as  to  the  value  of 
tlio  property  and  the  cost  of  operation,  and, 
if  so,  whether  the  enforcement  of  rates  so 
unrousonably  low  would  be  unjust  and  un- 
reasonable, and,  therefore,  be  confiscation, — 
that  is,  a  taking  of  property  without  due 
process  of  law,  in  violation  of  the  Consti- 
tution of  the  United  States.  The  princi- 
ple upon  which  the  cases  in  question  pro- 
ceeded was  thus  summed  up  by  Mr.  Justice 
Harlan,  delivering  the  opinion  of  the  court 
in  Smyth  v.  Ames,  169  U.  S.  526,  42  L.  ed. 
842,  18  Sup.  a.  Rep.  426: 

"A  state  enactment,  or  regulations  made* 
under  the  authority  of  a  state  enactment, 
establishing  rates  for  the  transportation  of 
l>ersons  or  property  by  railroad  that  will 
not  admit  of  the  carrier  earning  such  com- 
pensation as,  under  all  the  circumstances, 
is  just  to  it  and  to  the  public,  would  de- 
prive such  carrier  of  its  property  without 
due  proc*ess  of  law,  and  deny  to  it  the 
equal   protection  of  the   laws,  and  would, 


therefore,  be  repugnant  to  tke  14th 
ment  of  the   Oonrtitiitioii   of  tks  Uritai 
Statea.** 

But  this  oaee  does  not  involfc  thi  » 
forcement  by  »  ftate  of  »  genenl  idhMi 
of  maTlnrnm  ratea,  but  only  wbetfar  u 
exerdee  of  state  authority  to  oompd  s  m- 
rier  to  perform  a  particalar  and  wftakk 
duty  is  so  inherently  unjust  and  inrriWi 
able  as  to  amount  to  the  deprintioi  d 
property  without  due  process  of  Iiw  or  i 
denial  of  the  equal  protection  of  the  hvi. 
In  a  case  involving  the  validity  of  sa  oriff 
enforcing  a  scheme  of  maximnai  ratei,  d 
course  the  finding  that  the  enformseit  rf 
such  scheme  will  not  produce  an  tdtqHtr 
return  for  the  operation  of  the  nilrosl,  k 
and  of  itself,  demonstrates  *tlie  nnrtunsiMrl 
ness  of  the  order.  Such,  however,  is  sot  tie 
case  when  the  question  is  as  to  the  laSStf 
of  an  order  to  do  a  particular  set,  tke  ie- 
ing  of  which  does  not  involve  the  qpMta 
of  the  profitableness  of  the  opcretSoi  of  III 
railroad  as  an  entirety.  The  diifenMi  fe^ 
tween  the  two  cases  Is  illustrstsd  ii  8L 
Louis  &  S.  F.  R.  Go.  v.  QiU,  156  U.  &  MH 
39  L.  ed.  Sffl,  16  Sup.  Ct.  Rep.  48i  ■! 
Minneapolis  ft  St.  L.  R.  Go.  ▼.  MIsMiiti 
186  U.  S.  257,  46  L.  ed.  1151,  B  Ssf.  a 
Rep.  900.  But  even  if  the  rale  sppliwili 
to  an  entire  rate  scheme  were  to  he  kae 
applied,  as  the  findings  made  briow  le  to 
the  net  earnings  constrain  «  to 
that  adequate  remuneratton 
from  the  general  operation  of  ths  ntoi  k 
force,  even  allowing  for  any  loss  oHMiait 
by  the  running  of  the  eztrm  tiain  ii  ^ 
tion,  it  f oUows  that  tiie  older  tnril  w/i 
be  unreasonable,  even  if  teilai  ly  ii 
doctrine  announoed  in  Smyth  ▼.  !■■  ^ 
kindred  cases. 

It  te  insisted  that.  altk«i||  tie  mIi 
not  controlled  by  tha  doetrias  if  flto^lkii 
Ames,  neverthelesi  the  aiUtiwy  i^  ■* 
reasonable  chanetar  of  tiM  iiiv  9t^ 
from  the  fMt  that  to  OMBtB  It  w&Mtt 
quire  the  operation  ot  a  timla  alalM*' 
if  the  remUt  of  the  loii  ao  maukmkwt^ 
not  have  the  effeet  of  ndrnhg  tie  4P^ 
gate  net  eamingi  bilow  a  iiiiOMlli|Mfr 
The  power  to  fix  rmtii,  it  ii  vpiliii 
nature  of  thingiy  ii  riatriilid  ii  fHriiV 
for  a  reaionabli  wad  Joit  iBH«>ii^^ 
compelling  the  perfommw  9i  a  MriBf 
such  a  rate  aa  would  mmb  thi 
of  an  aetual  loii    ia   Mm§  a 

rvice.  To  hold  to  V^tm/lmh^ 
argued,  would  be  to  admit  tint  a  mpM^ 
might  extend  to  dirertiac  ^^  mMi' 
a  service  grati  r  the  uMimflS'- 

first  one  service  i 
another,  at  a  losst  ^       k  mtM,  ii 
in  favor  of  seleeCcd 
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was  reach^  where,  by  eomplkaoe  witit  tbe 
last  of  Bucb  iQiiltiplJed  orders,  tlie  inm 
total  of  the  revenuei  of  «  rftUroiid  would 
be  r^'duced  below  tlte  point  of  producisig  a 
reasonable  and  adequate  return*  Bnt  tl^Ae 
pxlrt'me  atiggestions  hai^e  no  relation  to  the 
tmsc  in  hand.  Let  it  be  eonoeded  tha.t  if  % 
N^heme  of  maxfinuin  rates  was  Imposed  by 
■tate  authority,  *9s  a  whole  adequately  re- 
munerattve,  and  yet  that  some  of  euch 
rat-e9  wi^re  eo  unequal  as  to  exceed  the 
rieSEihie  Itmit  of  judgment  which  belongs  to 
the  power  to  ^  rmtes,  that  is,  transcend- 
ed  the  limits  of  just  el&saific&tion,  and 
amounted  to  the  ereatiou  of  favored  class 
or  clashes  whom  the  carrier  was  compelled 
to  serve  at  a  loss,  to  the  detriment  of  other 
ela&s  or  classes  upon  whom  the  burden  of 
%nch  lorn  would  fall,  that  suoh  legislation 
would  be  so  inherently  unreasonable  as  to 
constitute  a  Tiolation  of  the  due  proeeii 
uid  equal  protection  clauaea  of  the  Hth 
A.tnendmeut,  het  ft  also  be  conceded  that 
s  like  repugnancy  to  the  Constitution  of 
the  United  States  would  arise  from  an  order 
EQ^e  in  the  exerdee  of  the  power  to  ^ 
i  rate  when  the  result  of  the  enforcement 
of  Bueb  order  would  be  to  compel  a  carrier 
to  serve^  for  a  whoUy  inadequate  compeusa- 
tton,  a  class  or  classes  selected  for  legia* 
lAtive  favor,  even  if,  considering  rates  as  a 
whole,  a  reasonable  return  from  the  opera- 
tion  of  its  road  might  be  received  by  the 
sarner.  Neither  of  these  coneessions,  how- 
ever, can  control  the  case  tu  hand,  since 
it  does  not  directly  involve  any  question 
whatever  of  the  power  to  fix  rates  and  the 
constitutional  limitations  coBtroIling  the 
ixerdse  of  that  power,  but  is  concerned 
Bolely  with  an  order  directing  a  carrier  to 
furnish  a  facility  which  it  is  a  part  of  its 
general  duty  to  furnish  for  the  public  con- 
renience.  The  distinction  between  an  order 
relating  to  such  a  subject  and  an  order  fix- 
ing rate^  cotnini^  within  either  of  the  hy- 
pothea^  whieh  we  have  stated  is  apparent. 
Tbts  is  so  beenuHe,  ^e  the  primal  duty  of 
H.  carrier  is  to  furnish  adequate  facilities  to 
the  public,  that  duty  may  well  be  com- 
pelled, although,  by  doing  eo^  as  an  inci- 
dent some  pecuniary  loai  from  rendering 
i^uch  service  may  result*  It  foUow«,  there- 
fore^ that  the  mere  incurring  of  a  loss  from 
ihe  performance  of  aueh  a  duty  does  not, 
iu  and  of  itself,  necessarily  give  rise  to  the 
concluBion  of  unreasonabieness,  ae  would 
be  the  case  where  the  whole  scheme  of  rates 
waa  unreasonable,  under  the  doctrine  of 
Smyth  V.  Ames,  or  under  the  concessions 
madt  iu  the  two  propositions  we  have 
itafced*  Of  course,  the  fact  that  the  ftimtsh- 
fug  of  a  aeoeiAarj  *f anility  ordered  may  oc- 
^asiOD   an    incidental   pecuniary   loss   je   am 
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important  erlteria  to  be  taken  into  view 
in  determiuiug  the  reasonableness  of  the 
order,  bat  it  la  not  the  only  one.  As  the 
duty  to  famish  necessary  facilities  is  co^ 
terminoUB  with  the  powers  of  the  corpo- 
ration, the  obligation  to  discharge  that  duty 
must  be  considered  in  connection  with  the 
natnre  and  productiveness  of  the  corporate 
businoaa  as  a  whole,  the  character  of  the 
aervieai  feqoired,  and  the  public  need  for  its 
performance.  A  similar  contention  to  the 
one  we  are  considering  was  adversely 
passed  upon  in  Wisconeinj  M.  &  P^  H,  Co. 
V,  Jacobson,  179  U,  S.  287,  4^  L.  ed  1S4,  21 
Sup.  Ct*  Rep.  115.  That  case  involved  the 
enforcement  of  an  order  of  a  state  railroad 
commission  directing  a  railroad  company  to 
acquire  the  necessary  land  and  nmke  a 
track  connection  for  the  purpose  of  afford- 
ing facilities  for  the  interchange  of  business 
with  another  road.  The  court,  after  holding 
that  the  order  was  not  so  unjust  and  un- 
reasonable as  to  be  repugnant  to  the  Consti- 
tution of  the  United  States,  disposed  of  the 
contention  that  the  order  was  void  because 
compliance  with  it  would  necessitate  the 
incurring  of  expense,  by  saying  (179  V.  S. 
302,  40  L.  ed.  201,  21  Sup.  Ct.  Eep.  120); 

"Although  to  carry  out  the  judgment 
may  require  the  exercise  by  the  plain titf  in 
error  of  the  power  of  eminent  domain «  and 
will  also  result  in  some,  comparatively 
speaking,  small  expense,  yet  neither  fact 
fumiabes  an  answer  to  the  application  of 
defendant  in  error.  Worcester  v,  Norwich 
dk  W.  R  Co.  109  Mass.  112;  People  ex  reL 
Green  v.  Dutchess  *t  C,  H.  Co.  58  N.  V.  132, 
163;  People  ex  reU  Kimball  v.  Boston  &  A. 
H.  Co.  70  N.  Y.  56ft;  People  v.  New  York, 
L.  E.  &  W.  R.  Co,  104  N.  Y.  o8,  07,  5S  Am. 
Rep.  48'!,  0  N.E.  S56." 

AflQrmed. 


I 


•ALBERT  K,  H1SC0CK»  Trustee  In  Bank- [28] 
ruptcy  of  Jacob  M.  Met  tons  et  ah,  Bank- 
rupts, Appt,, 

VAMCE  BANK  OP  NEW  YORK. 

(See  8.  C.  Reporter's  ed.  2&-4L) 

Appeal — in   bankruptcy   ca«es — rejection  of 
claim* 

L  The  daims  of  a  creditor  against  a 


Note, — On  appcaJ  aad  review  in  bank- 
ruptcy casea^ — see  note  to  He  Eggert,  43  C. 
a  A.  B. 

On  the  righti  of  pledgeor  and  pledgee  in 
respect  to  aaJe  of  collateral  bonds  and  com- 
mercial paper— see  note  to  Moses  v.  Grain- 
ger, 53  L.KA.  867* 

On  pledgee's  conversion  of  pledged  prop- 
erty by  invalid  sale— see  note  to  Olidden  T* 
Mechanlea'  Nat.  Eitnk,  43  ULA  737. 
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bankrupt  estate  ha^  been  rejected  so  as 
to  give  the  right  to  appeal  where  he  insisted 
that  his  claims  were  for  a  defSnite  amount 
vie.,  the  amount  stated  in  the  proofs  of 
debt,  less  the  sum  derived  from  the  sale  of 
collateral,  and  the  referee  declined  to  allow 
the  claims  as  established  as  the  proof  stood, 
and  the  bankruptcy  court  approved  and  af- 
&'med  the  ruling  of  the  referee  as  a  dis- 
allowance of  the  claims,,  and  entered  an 
order  accordingly. 
Bankruptcy— assets  of  partnership  estate— 

insurance  on  life  of  partner. 
2.  Policies  insuring  the  life  of  one  mem- 
ber of  a  banlorupt  partnershipj  payable,  one 
to  him  or  his  lesal  representatives,  and  the 
other  to  his  yhie  or  children  or  to  him,  in 
the  event  of  their  death  before  his,  which 
have  been  individually  pledged  by  him,  do 
not  belong  to  the  partnership  estate,  al- 
though tlM  partnership  ma^  nave  pledged 
the  policies  in  connection  with  his  separate 
individual  pledge. 

Pled'^e — ^application  of  proceeds  of  collateral. 
S.  A  ersditor  of  a  bankrupt  partnership 
may  apply  the  proceeds  of  the  sale  of  col- 
lateral m  his  hands,  the  property  of  one 
of  the  partners,  to  the  extinction  of  the 
individual  indebtedness  of  such  partner. 
Pledge— sale  without  notice— purchase  by 

pledgee. 

4.  A  sale  of  collateral  security  at  public 
auction,  without  notice,  and  the  purchase 
thereof  by  the  pledgee,  are  not  void  as 
affainst  the  trustee  m  bankruptcy  of  the 
pledgeor,  in  the  absence  of  fraud,  where  the 
contract  of  pledge  permits  such  action,  and 
is  valid  under  the  law  of  the  state  where 
such  contract  was  made  and  executed  and 
was  to  be  performed. 

Evidence— burden  of  proof. 

5.  The  burden  of  proving  that  a  sale 
by  a  pledgee  of  the  property  m  a  bankrupt, 
made  conformably  to  tne  contract  of  pledge, 
was  unfair,  is  on  the  trustee  in  bankruptcy 
of  the  pledgeor,  who  seeks  to  avoid  the  sale. 
Bankruptcy— secured      creditors— valuation 

and  disposition  of  security. 

6.  Onlpr  when  the  oollateral  held  by  se- 
cured creditors  of  the  bankrupt  has  not  been 
disposed  of  by  the  creditor  in  accordance 
with  the  contract  of  pledge  can  a  court  of 
bankruptcy  exercise  its  power,  under  the 
bankrupt  act  of  July  1,  1808  (30  Stat,  at 
L.  660,  chap.  641,  U.  S.  Comp.  Stat.  1001,  p. 
8443),  I  67K  to  determine  the  value  of  such 
securities,  and  to  direct  their  disposition. 
Bankruptcy— secured  creditors— elf  Set  of  fll- 

ing  petition  on  right  to  sell  eollatersl. 

7.  The  power  of  sale  may  be  exerdsed 
bv  a  pledffee  conformably  to  the  eontract 
ox  pledge  during  the  time  between  the  iUing 
of  the  petition  in  bankruptcy  against  Mb 
pledgeor  and  the  adjudication  in  bankrupt^, 
since  the  title  of  the  bankrupt  is,  by  the 
aet  of  July  1,  1808,  f  70a,  e,  vested  in  the 
trustee  bv  operation  of  law  only  as  of  the 
date  of  tne  adjudication. 

[No.  244.] 


Argued  March  16,  1007.    Decided  Maj  13» 
1007. 

APPEAL  from  the  United  SUtes  Circuit 
Court  of  Appeals  for  the  Second  Circuit 
to  review  a  decree  which  reversed  a  decree 
of  the  District  Court  for  the  Northern  Dis- 
trict of  New  York,  disallowing  claims  of  a 
secured  creditor  against  the  bankrupt  es- 
tate.    Affirmed. 

See  same  case  below,  76  C.  C.  A.  648,  144 
Fed.  818. 

Statement  by  Mr.  Chief  Justics  Fuller: 

General  order  in  bankruptcy.  No.  36,  re- 
lates to  ''Appeals,"  and  subdivision  3  there- 
of provides:  "In  eveiy  case  in  which  either 
party  is  entitled  by  the  act  to  take  an  ap- 
peal to  the  Supreme  Court  of  the  United 
States,  the  court  from  which  the  appeal  lies 
shall,  at  or  before  the  time  of  entering  its 
judgment  or  decree,  make  and  file  a  fliniing 
of  the  facts,  and  its  conclusions  of  law 
thereon,  stated  separately;  and  the  record 
transmitted  to  the  Supreme  Court  of  the 
United  States  on  such  an  appeal  shall  con- 
sist only  of  the  pleadings,  the  judgment  or 
decree,  the  finding  of  facts,  and  the  con- 
clusions of  law." 

The  circuit  court  of  appeals,  in  pursuance 
thereof,  made  and  filed  its  finding  of  the 
facts  and  its  conclusions  of  law  thereon. 

August  18,  1003,  a  petition  in  bankruptcy 
was  filed  against  the  firm  of  Jacob  M.  Mer- 
tens  &  Company  and  the  individual  members 
thereof.  They  were  adjudicated  bankrupts 
September  16,  *and  on  the  following  14th  of  [29] 
Ofrtober  plaintiff  in  error  was  elected  trustee 
in  bankruptcy  of  both  the  copartnership  and 
the  individual  estates.  At  the  time  the  pe- 
tition was  filed  the  firm  was  indited  to  the 
Varick  Bank  to  the  amount  of  $27,803.85, 
evidenced  by  notes  made  or  indorsed  or 
guaranteed  by  Mertens  &  Company,  five  of 
which,  aggregating  $22,600, — four  for  $5,000 
each,  and  one  for  $2,600, — ^were  collateral 
notes.  These  notes  were  alike  in  form  and 
contained  the  following  provision: 

"On  the  nonperformanoe  of  this  promise 
or  upon  the  nonpayment  of  any  of  the  lia- 
bilities above  mentioned,  or  upon  the  fail- 
ure of  the  undersigned  forthwith,  with  or 
without  notice,  to  furnish  satisfactory  ad- 
ditional securities  in  case  of  decline  as 
aforesaid,  —  then,  and  in  either  such  case, 
this  note  shall  forthwith  become  due  and 
payable,  without  demand  or  notice,  and  full 
power  and  authority  are  hereby  given  to 
said  holder  to  sell,  assign,  and  deliver  the 
whole  of  the  said  securities,  or  any  part 
thereof,  or  any  substitutes  therefor,  or  any 
additions  thereto,  or  any  other  securities  or 
property  given  unto  or  left  in  the  possession 
of  the  holder  by  the  undersigned,  for  safe- 
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§Lt^ping  or  oth&Twim,  st  any  broker's  board 
Sr  at  public  or  private  sale,  at  the  option 
t>t  the  said  liolder,  without  either  deroand, 
advertlseraeut,  or  notice  of  any  kind,  which 
ftre  hereby  expressly  waived.  At  any  euch 
|»1«  the  said  holder  may  purchase  the  whoI« 
Rir  may  part  of  the  property  sold,  free  from 
BMX^  right  of  redemption  on  the  part  of  the 
kmdersigued,  which  h  hereby  waived  and 
l^leased.  In  case  of  sale  for  any  cau^e,  aft- 
er deducting  all  ooata  or  expenses  of  erejj 
kind  for  colleetioTt,  aale,  or  delivery,  the  said 
liolder  naay  apply  the  residue  of  the  proceeds 
of  the  sale  or  sales  so  made,  to  pay  one  or 
more  or  aU  of  the  said  liabiHties  to  it  or 
llim  as  to  it  or  him  shall  seem  proper^ 
whether  then  due  or  not  dtie^  making  proper 
^bate  for  interest  on  liabilities  not  then 
aiue,  and  returning  the  overplus,  if  any,  to 
lihe  undersigned^  who  agree  to  be  and  remain 
JIftble  to  the  said  holder  for  any  deficiency 
lU'ising  upon  such  sale  or  salei.  The  un~ 
|idcraigned  do  hereby  'authorize  and  empower 
the  said  bank  (but  no  other  bolder)  at  its 
liptionj  at  any  time,  to  appropriate  and  ap- 
ply to  the  payment  and  extin^ishment  of 
ahj  oh  ligations  or  liabilities  of  the  under* 
■igiied  to  it,  whether  now  existing  or  here^ 
after  contracted^  any  and  all  moneys  now  or 
hereafter  in  the  hands  of  the  said  bank,  on 
d«postt  or  otherwise^  to  the  credit  of  or  he^ 
ioviging  to  the  undersigned^  whether  the  said 
obligations  or  liabilities  ftre  tt^en  due  or 
not  due,** 

Indorsed  upon  the  back  of  each  of  these 
notes  and  signed  by  J.  M*  Mertens  B^  Com- 
pany and  J,  M.  Mertens  appeared  the  fol- 
lowing: 

*'ln  consideration  of  $1  paid  to  the  un^ 
dersigued^  and  of  the  makiri|^,  at  th^  re- 
qnest  of  the  underaigned,  of  the  loan  evi- 
denced by  the  within  note,  the  undersigned 
hereby  jointly  and  severally  guarantee  to 
fciie  Varick  Bank  of  New  York,  N.  Y.,  its 
sncceasors,  indorsers*  or  assigns  the  punc- 
tual payment,  at  maturityt  of  the  said  loan, 
and  hereby  assent  to  all  the  terms  and  cun^ 
dltions  of  the  said  note,  and  consent  that 
the  securities  for  the  said  loan  may  be  ex- 
changed or  surrendered  from  time  to  time, 
t>r  the  time  of  payment  of  the  said  loan  ex* 
tended  without  notice  to  or  further  assent 
from  the  undersigned,  who  will  remain 
bound  upon  this  guaranty,  notwithstanding 
luch  changes,  surrender,  or  extension/* 

On  the  day  the  petition  was  filed ^  Mertens 
individually  was  indebted  to  the  hank  in  the 
lum  of  ^25,489*62,  This  indehtednega  was 
upon  his  guaranty  of  the  6ve  collateral 
aoteflf  of  one  of  which  he  was  also  the  mak* 
■Ft  the  balance  being  based  upon  his  indorse- 
nent  of  sundry  notes  of  third  parties 
amounting  to  about  $3,000.  Mertens  indi- 
^dually,  to  secure  the  payment  of  the  in- 
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debtedness  to  the  bank,  pledged  to  it  two 
policies  of  insuranoe  upon  his  life,  one  for 
150,000,  Ko.  4l7,in,  and  the  other  for  |10,^ 
OQO,  No.  252,314.  The  $50,000  policy  was  a 
free  tontine  policy,  issued  February  15, 
1830,  payable  to  Mertens  or  his  estate,  the 
yearly  premium  was  f  1,750,  and  the  tontine 
dividend  period  expired  February  •IS,  1909. [31] 
The  110,000  policy  was  issued  Deci?mber  21, 
1SS2,  payable  to  Jennie  Mertens,  wife  of  the 
insured,  but,  in  the  eirent  of  her  prior  death, 
to  the  children  of  the  Insured,  and  the  an< 
nual  premium  waa  $272.50,  It  was  a  ton^ 
tine  savings  poliqr,  and  the  tontine  period 
was  completed  December  2  It  1902,  at  whioh 
time  Mertens,  as  the  insuredj  withdrew  in 
cash  the  share  of  the  surplus  apportioned  to 
the  policy^  and  continued  it  in  force  on  the 
ordinary  plan.  On  }tlarch  13,  1001,  Jennie 
Mertens  and  the  children  of  Jacob  and  Jen- 
nie executed  an  assignment  of  the  $10,000 
policy  to  the  bank.  On  March  25,  1901,  J. 
M,  Mertens  joined  with  his  wife  in  execut- 
ing a  further  assignment  of  the  same  policy 
to  the  bask,  March  21,  1901,  Mertens  indi- 
vidually executed  an  assignment  of  the  $50j- 
000  policy  to  the  bank.  These  assjgnmenta 
contained  no  power  of  sale.  In  addition  the 
policies  were  pledged  to  the  bank  under  the 
terms  of  the  collateral  notes  and  agreementa 
of  pledge.  It  appeared  from  the  proofs  that 
the  claim  against  Mertens  individually  was 
secured  by  an  individual  deposit  of  Mertema 
of  the  sum  of  16^000  as  coll  ate  ral^  in  addi« 
tiou  to  the  policies. 

Obligations  aggregating  $1,691J3,  in- 
dorsed by  Mertens,  had  matured  and  re- 
mained unpaid  on  August  IS,  and  on  Sep* 
tember  15  obligations  aggregating  $13,570.47 
had  matured  and  remained  unpaid^  and  in 
the  latter  amount  were  included  two  of  the 
collateral  notes  for  $5^000  each  and  some 
$3^000  of  the  notes  of  third  persons,  in^ 
dorsed  by  Mertens  individually* 

On  or  before  September  14,  1003^  the  two 
policies  were  delivered  to  a  duly  licensed 
auctioneer  by  the  attorneys  of  the  bank  with 
instructions  to  sell  the  same  at  public  auo- 
tion  at  the  Kew  York  B^I  Estate  Office  sales 
rooms,  to  the  highest  bidder,  and  they  wort 
i^fered  for  sale  and  sold  to  the  highest  bid- 
der, an  agent  of  the  bank,  on  September  14* 
the  $50,000  policy  for  the  sum  of  $7,000  and 
the  110,000  policy  for  the  sum  of  $3,260. 
Ko  notice  of  the  sale  was  given  to  anyone 
except  the  bank.  In  due  time  the  bank  filed 
with  the  referee  *ln  bankruptcy  two  proofs [38J 
of  claim,  one  against  the  copartnership  es< 
Ute  aggregating  $27, 893 J 5,  and  another 
against  Mertens  for  the  sum  of  |9,1 18.37- 
Thereafter  the  claims  were  amended,     Ob-  i 

jections  to  both  were  filed  by  the  trustee,  ftl* 
ieging  in  substance  that  the  sales  of  the  pol- 
iciea  were  illegal;  that  the  value  of  the  se- 
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curities  held  by  the  hank  had  not  been  as- 
certained according  to  the  provisions  of  the 
bankmptcy  act^  and  that  the  trustee  still 
owned  the  equity. 

No  other  evidence  than  appearing  above 
was  offered  by  the  trustee  cm  the  hearing  be- 
fore  the  referee  under  the  objections.  The 
referee  held,  in  substance,  that  the  sale  of 
the  policies  was  null  and  void,  and  that  the 
value  of  the  securities  had  not  been  ascer- 
tained according  to  the  provisions  of  |  57h 
of  the  bankruptcy  act,  and  refused  to  allow 
either  claim  against  the  estate  or  estates. 
Counsel  for  the  trustee  moved  for  the  referee 
to  direct  a  method  by  which  the  security 
held  by  the  bank  should  be  liquidated,  and 
that  in  so  doing  he  direct  the  bank  to  resell 
the  policies  on  notice  to  the  trustee.  The 
motion  was  objected  to,  but  was  granted  by 
the  referee.  The  bank  petitioned  for  a  re- 
view, and  the  district  court  of  the  United 
States  for  the  northern  district  of  New  York 
on  such  review  approved  the  referee's  rul- 
ings. 134  Fed.  101.  From  the  order  of  the 
district  court  the  bank  appealed  to  the  Unit- 
ed States  circuit  court  of  appeals  for  the 
second  circuit.  That  court,  as  previously 
stated,  filed  its  finding  of  the  facts  and  its 
conclusions  of  law,  which  conclusions  of 
law  were  as  follows: 

"1.  That  the  order  made  by  the  referee 
and  by  the  district  court  was  a  rejection  of 
the  claims  of  the  Varick  Bank. 

"2.  That  the  policies  in  question  did  not 
belong  to  the  partnership  estate,  and  that 
the  claim  against  the  partnership  should 
have  been  allowed  in  full. 

"3.  That  the  sale  of  the  policies,  under 
the  facts  as  stipulated,  was  a  good  and  valid 
sale,  and  passed  a  good  and  valid  title  to 
said  policies  to  the  Varick  Bank. 

''4.  That  the  value  of  said  policies  was 
[33]  properly  liquidated  *by  said  sale  under  the 
terms  of  %  67h  of  the  bankruptcy  act,  and 
that,  under  said  section,  the  referee  had  no 
power  to  make  the  order  directing  a  resale 
thereof. 

"6.  That  said  bankruptcy  act  did  not  sus- 
pend or  enjoin  the  exercise  of  said  power 
of  sale  during  the  time  between  the  filing  of 
the  petition  and  the  adjudication  in  bank- 
ruptcy. 

"6.  That  the  claim  against  the  individual 
estate  of  Jacob  M.  Mertens  should  be  al- 
lowed in  full. 

"7.  That  the  burden  of  proving  that  said 
Bale  was  unfair  was  upon  the  trustee.** 

The  order  of  the  district  court  was  re- 
versed and  the  case  remanded  with  instruc- 
tions to  proceed  conformably  with  the  opin- 
ion of  the  circuit  court  of  appeals.  75  C. 
C.  A.  648,  144  Fed.  818.  The  case  was  then 
brought  to  this  court  on  appeal.  1 
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Mr.  wm  B.  Crowley  aigned  thi  mm, 
and,  with  Mr.  Oeylon  H.  Lewis,  fikdskU 
for  appellant: 

A  sale  of  or  interfercDce  with  s  ta^ 
rupt's  property  during  the  inteiiB 
the  filing  of  the  petition  and  the 
tion  in  bankruptcy  la  void. 

International  Bank  ▼.  SlMnnaa,  1I1U.& 
406,  25  L.  ed.  867;  WUtai^j  ▼.  W«M,ttl 
U.  S.  530,  49  L.  ed.  1187*  26  Sop.  aifL 
778;  Bryan  ▼.  Bemheimer,  181  U.  BL  lH^tf 
L.  ed.  814,  21  Sup.  Ct.  Befi.  667;  ModhriL 
Nugent,  184  U.  &  1,  46  L.  ed.  408,961^ 
Ct.  Rep.  269;  Re  Roaenbetg.  6  Be&  Mi^M. 
Cas.  No.  I2fi56;  Phelpa  ▼.  SeDidi,  8  Iii 
Bankr.  Reg.  890,  Fed.  Gas.  No.  llffn;  Im 
V.  Franklin  Ave.  Germaii  Sav.  Iwt  I  ftl 
Bankr.  Reg.  218,  Fed.  Gas.  No.  UH;  0» 
ner  v.  Long,  104  U.  S.  229,  244,  26Liim 
729;  McHenry  ▼.  La  Sodete  TnaaktV 
Epargnes,  95  U.  &  60,  24  L.  ed.  871;  Wind 
V.  Sampson,  14  How.  66,  14  L.  el  »;8Mi 
Bank  v.  Oox,  74  a  a  A.  286.  14S  MM; 
Re  Reynolds,  127  FM.  762;  Be  Bmlik> 
Fed.  509;  Re  Antigo  Screen  Door  Oa  MC 
C.  A.  248,  123  F^  254;  Re  GbIhi.  lU 
Fed.  1010;  Re  Krinsky,  112  Fed.  975. 

It  is  the  law  that  a  pledgee  mnrt  If 
come  the  purchaser  of  pledged  wmdSm 
except  by  the  ezpreee  pemtein  ef  tb 
pledgeor;  and  it  is  also  the  law  ttil  t 
pledgee  Is  a  trustee  for  the  benelt  ef  tb 
pledgeor. 

Pauly  v.-  State  Loan  ft  T.  Gbi  W  Hft 
620,  41  L.  ed.  849,  17  Snp.  GL  Bipi  A 
Easton  v.  German- American  Baaki  Iff  A 
S.  537,  32  L.  ed.  212,  8  Snp.  GL  B^  Ml 
Perry,  Tr.  4th  ed.  8  602,  o.  z.;  LMMiXii 
Bank  v.  Richardson,  156  Mo.  271.  79  to 
St.  Rep.  528,  56  &  W.  1117;  JoMi.  IMB 
88  6S5a,  648;  Dana  ▼.  Boekeye  Goal  40ib 
Go.  88  ni.  App.  871. 

Glauses  inserted  in  the  eoatraetaef  fNlb 
providing  that  if  the  terms  of  the  m/fK^ 
are  not  strietly  foUUled  the  pledge ihdtfl 
be  redeemable,  have  alwaya  been  hrii  if  i* 
avaU;  for  the  eomnum  law  taiBi  hA  • 
stipulation  unconeeionable  aid  viH  4* 
the  ground  of  pnblfe  polku,  ■■  IhAv^ 
the  oppression  of  the  debtor. 

Story,  BaUmoita,  I  818-84L 

If  the  hank  waived  the  terM  ef  thiMiik 
and  relied  upon  ita  l^gal  ifgtti  li  iM 
the  deposit,  than  the  time  wkM  thii*« 
was  required  to  be  made  was  tte  Hvw 
the  filing  of  the  petltioB.  ^ 

Conier,  Bankr.  4tii  ed.  488;  Bi<KF*"" 
of  Sav.  L.  ft  DiieoBBt,  6  Ibt  iMlftlf 
71,  Fed.  Om.  No.  8.748;  Draha  t.  I*>  ■ 
BIm.  278,  FWL  Oaa.  No.  4,088L 

IftheVa  idMtidljW**^ 

terms  of  the      cea.  tiM  aMiV«^M 

moneys,  bo  It  of  MNi*''^ 

proceeds  of  voe  p  wm  %  PVBI''^ 
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volnnt&rllj  nude  b^  the  debtor.  The  bank 
tberefore  eould  m&ke  no  applid&tion  of  tbe 
proceeds,  but  it  was  left  for  tbe  law  to 
make  the  application. 

Blacks  tone  Bank  r.  Hill,  10  Pick.  129^ 
'h^  V.  Her,  5  Smedes  &  M.  410,  43  Am. 
Oec.  521;  United  Statee  v,  Kirkp&trick,  9 
Wbeat.  720,  0  L.  ed.  199;  Cowpertbwaite  v. 
>fbeffield,  1  Bandf.  453;  L&rrabe*  T.  Lum- 
lert,  32  Me.  97, 

If  the  law  is  to  make  the  application j 
chei)  it  will  make  it  upon  tbcMie  obligatiojoi 
irst  becsoming  due^  and  will  therefore  com- 
ipletel^  extin^i&h  and  wipe  out  the  notes 
ir^t  due,  whieb  in  tbia  case  means  it  will 
•actfng^sb  all  except  the  last  three  notes 
M  the  partnership  claim. 

Farwell  v.  Importers  &  T.  Kat.  Bank,  00 
H.  Y,  490:  Gass  v.  Stinson,  3  Sumn,  112, 
fed,  Caa.  No.  5^92;  Thompson  v.  St.  Nich- 
Dlaa  Nat.  Bank,  113  N.  ¥*  333,  21  N.  K  57; 
TniBcott  T,  King,  0  N.  Y.  147;  United  State* 
?.  Kirkpatriek,  supra;  National  Park  Bank 
r.  Seaboard  Bank,  114  N.  Y.  28,  11  Am.  St. 
Rep,  012,  20  N.  E.  032;  Pond  v.  Harwood, 
ISO  N*  Y.  126,  34  N.  E.  768;  Larrabee  v, 
t^umbertt  supra. 

No  liquidation  of  seciiTities  which  is  bind* 
bag  upon  the  bankruptej  court  can  be  made 
by  a  creditor  except  as  directed  b;  the 
B0iirt. 

Whitney  v.  Weoman,  198  U.  S.  53S,  49  Ii. 
Bd.  1157.  25  Sup.  a.  Kep.  778^  McHenry  ^. 
La  BocJete  Francaiae  D'EpargneSj  supra; 
Whitney  v.  Dresser,  200  U,  8.  530,  SO  L.  ed. 
585,  20  Sup.  Ct.  Rep.  310. 

The  claims  should  not  have  been  allowed 
by  the  circuit  court  of  appeals.  At  most, 
they  should  have  been  sent  hack  to  the  ref- 
eree to  hear  any  evidence  the  tmsl 'f  wished 
to  submit. 

Ee  John  H.  Livingston  Co.  75  G.  C.  A.  282, 
144  Fed.  171. 

In  any  e^ent,  equity  should  direct  a  re- 
sale. 

Whitney  v,  Wenman,  supra. 

Mr.  Fiederick  M.  Czaki  ar^ed  the  cause, 
and,  with  Mr.  Louis  Marshall  ^  tiled  a  brief 
for  appellee: 

The  bank  was  not  a  secured  creditor  with- 
in the  meaning  of  the  term  "secured  cred- 
itor,'* as  defined  by  the  bankrupt  act. 

Be  Anderson.  7  Biss.  233,  Fed.  Cas.  No, 
350;  Re  Cram.  1  Haskell,  fit.  Fed.  Cas.  No, 
3,343;  Re  Howard,  4  Nat.  Bankr.  Reg.  571, 
Fed.  Caa.  No.  0,750;  Re  ThomaSp  8  Biss.  13J*, 
Fed.  Cas.  No.  13,886;  Re  Whiting.  2  Low. 
Dec.  472rFed.  Cas.  No.  17.57:1;  He  Foot,  8 
Ben.  228.  Fed.  Cas.  No.  4,f»tK)t  Re  Eller- 
hor«t,  6  Nat.  Bankr.  Rep.  144,  Fed,  Cas.  No, 
4,381;  Ex  parte  Talcott.  2  Low.  Dec.  320, 
Fed,  Caa.  No,  13.184:  Re  Hollister.  3  Fed. 
452:  DowTiiog  v.  Traders'  Bank,  2  Dill.  136, 
Fed,  Cas.  No.  4,046;  Re  Dunkersonj  4  Biss. 
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253,  Fed.  Caa.  No.  4,157;  Jervis  v.  Smith,  I 
Nat.  Bank?.  Reg.  694;  Re  Babcock,  3  Story 
393,  Fed.  Caa.  No.  690;  Re  Plummer,  1  Pbill 
Cb.  56;  WUder  v.  Keeler,  3  Paige,  107,  2? 
Am-  Dec  731. 

The  copartnership  estate  is  entirely  di» 
tinct  from  that  of  the  individual*  The  ai 
sets  must  be  separately  administered,  anf 
can  in  no  way  be  so  commingled  aa  to  de- 
prive a  creditor  holding  security  upon  the 
individual  estate  of  a  partner  from  proving 
the  full  amount  of  his  debt  against  the  co* 
partnership  eBtate^  irrespective  of  whether 
be  has  or  baa  not  filed  a  claim  against  the 
individual  estate. 

Re  Noyei  Bros.  62  C.  G.  A.  218,  127  Fed. 
286;  Gorman  v.  Wright,  69  C,  C,  A,  76,  13« 
Fed-  164;  Swarts  v.  Fourth  Nat.  Bank,  5* 
G.  C.  A.  387,  117  Fed.  1  j  Re  Swift,  106  Fed. 
05;  Re  Heyman,  95  Fed.  800;  Re  Bingham, 
94  Fed.  706;  Re  Headley,  07  Fed.  771;  Re 
Cocj  1  Am.  Bankr.  Rep.  275;  GoUier,  Bankr. 
3d  ed.  321;  Madison  Square  Bank  v.  Pierce^ 
137  N.  y.  444*  20  L.R.A.  335,  33  Am.  St. 
Rep.  751,  33  N.  K  567. 

The  filing  of  the  Tcrified  proof  of  debt 
established  the  appellee's  prima  faci«  case» 
and  entitled  it»  in  the  absence  of  proof  un* 
der  the  objections,  to  the  allowance  of  th* 
claim, 

Whitney  v.  Dresser,  200  U.  S.  532,  60  U 
ed.  584,  20  Sup.  Ot.  Rep.  316;  Re  Castla 
Braid  Co.  145  Fed.  228;  Re  Dresser,  68  CL 
C.  A.  207,  135  Fed.  405  j  Re  Carter,  138  Fe4 
846;  Re  Gannon,  133  Fed.  837;  Re  Shav, 
loe  Fed.  782;  Re  Doty,  5  Am.  Bankr.  Repw 
58;   Re  Sumner,  101  Fed.  224. 

The  bank  had  the  right  to  apply  the  do^ 
posit  to  the  payment  of  the  individual  debt« 
irrespective  of  any  agreement  or  right  hf 
whiah  it  was  held  as  collateral  security. 

New  York  County  Nat.  Bank  v.  Masse j, 
192  U.  S.  138,  48  L.  ed.  380,  24  Sup.  a.  R«p 
199-  Moch  V.  Market  Street  Nat,  Bank,  4' 
C.  C.  A.  4fl,  107  Fed.  8f}7;  Frank  v.  Mercan 
tile  Nat.  Bank,  IS2  N.  Y.  264,  103  Am.  81 
Rep.  805,  74  N.  E.  841;  Re  Philip  Semmei 
(;las8  Co.  67  C.  a  A.  551,  135  Fed.  77;  €<m 
hov  v.  First  Nat.  Bank,  203  U.  S,  141,  anta 
128,  27  Sup.  Gt.  Rep.  50. 

The  bankrupt  act  makes  all  the  debts  oi 
the  bankrupt  due  as  of  the  date  of  bank- 
ruptcy. 

Re  Philip  Semmer  Glass  Co.;  Frank  ▼. 
Mercantile  Nat.  Bank;  New  York  County 
Nat.  Bank  v.  Massey;  and  Mock  v.  Market 
Street  Nat.  Bank, — supra. 

Fraud  must  be  alleged.  It  must  be  proved 
by  him  who  asserts  it,  by  evidence  which  ia 
clear  and  satisfactory,  and  which  is  sua* 
ceptible  of  no  other  construction.  It  will 
never  be  aurmiied  or  presumed i  and  where 
the  intent  of  an  act  is  as  conaistent  with 
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the  inference  of  good  faith  as  otherwise, 
the  courts  wHl  never  presume  bad  faith. 

Patton  V.  Taylor,  7  How.  132,  12  L.  ed. 
637;  Voorhees  v.  Bonesteel,  16  Wall.  16,  21 
L.  ed.  268;  Gregg  v.  Sayre,  8  Pet.  244,  8  L.  ' 
ed.  932;  Clarke  ▼.  White,  12  Pet.  178,  9  L. 
ed.  1046;  Lalone  v.  United  States,  164  U.  S. 
255,  41  L.  ed.  425,  17  Sup.  Ct.  Rep.  74;  Hyde 
y.  McFaddin,  72  C.  C.  A.  655,  140  Fed.  443; 
Eastern  Paper  Bag  Co.  v.  Continental  Paper 
Bag  Co.  142  Fed.  501;  Maxwell  Land-Grant 
Case  (United  States  v.  Maxwell  Land-Grant 
Co.)  121  U.  S.  325,  30  L.  ed.  949,  7  Sup.  Ct. 
Rep.  1015. 

Even  assuming,  without  warrant,  that  the 
policies  did  not  realize  full  value,  still,  in 
the  absence  of  fraud  the  court  was  not  jus- 
tified in  setting  aside  the  sale. 

Franklin  Nat.  Bank  v.  Newcombe,  1  App. 
Div.  294,  37  N.  Y.  Supp.  271,  Affirmed  in 
157  N.  Y.  699,  51  N.  E.  1090;  Wheelwright 
v.  St.  Louis,  N.  O.  &  O.  Canal  Transp.  Co. 
56  Fed.  164;  Guinzburg  v.  H.  W.  Downs  Co. 
165  Mass.  467,  52  Am.  St.  Rep.  525,  43  N. 
E.  195:  Learned  v.  Geer,  139  Mass.  31,  29 
N.  E.  215;  Manning  v.  Shriver,  79  Md.  47, 
28  All.  899. 

The  appellant's  failure  to  offer  any  evi- 
dence of  the  facts  and  circumstances  at- 
tending the  sale,  or  of  the  value  of  the  poli- 
cies, affords  a  presumption  that  such  evi- 
dence, if  adduced,  would  operate  to  the 
prejudice  of  his  contentions  that  the  sale 
was  fraudulent  and  the  prices  paid  inade- 
quate. 

Kirby  v.  Tallmadge.  160  U.  S.  379,  40  L. 
ed.  463,  16  Sup.  Ct.  Rep.  349;  Runkle  v. 
Bumham.  153  U.  S.  216-225,  38  L.  ed.  694- 
697,  14  Sup.  Ct.  Rep.  837;  Graves  v.  United 
States,  150  U.  8.  118-120,  37  L.  ed.  1021, 
1022,  14  Sup.  Ct.  Rep.  40;  Clifton  v.  United 
States.  4  ITow.  242-244,  11  L.  ed.  957,  958; 
Choctaw  &  M.  R.  Co.  v.  Newton,  71  C.  C.  A. 
655.  140  Fed.  238;  Gult,  C.  ft  S.  F.  R.  Co.  v. 
Ellis.  4  C.  C.  A.  454,  10  U.  S.  App.  640,  54 
Fed.  4S3. 

The  validity  of  the  contracts  of  pledge 
is  governed  by  the  law  of  the  state  of  New 
York. 

York  Mfg.  Co.  v.  Cassell.  201  U.  8.  344, 
50  L.  ed.  782,  26  Sup.  Ct.  Uop.  481 ;  Thomp- 
son v.  Fairbanks.  196  U.  S.  516-.522,  49  L. 
ed.  577-584,  25  Sup.  Ct.  Rep.  306;  Humph- 
rey V.  Tat  man,  198  U.  S.  91,  49  L.  ed.  956, 
25  Sup.  Ct.  Rep.  567;  Doolev  v.  Pease,  180 
U.  .<?.  120-128,  45  L.  ed.  457-459,  21  Sup.  Ct. 
Rpp.  308. 

The  contract  of  pledge  expressly  granted 
to  the  plodpce  an  absolute  power  of  sale, 
coupled  with  an  intorest,  which  would  have 
Burvivod  tho  death,  and  did  survive  the  in- 
solvency, of  the  pledpeor. 

Hunt  V.  Rousmanier,  8  Wlieat.  174.  5  L. 
ed.  .'>8:>;  Dixon  v.  Ewart,  3  Meriv.  322:  Cor- 
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der  ▼.  Mpi:gBii,  18  Ves.  Jr.  M4;  KaippT. 
Alvord,  10  Ptkige,  205,  40  Am.  Dee.  fill; 
Houghtaling  ▼.  Marvin,  7  Barb.  412;  MA- 
ins  V.  Hebbard,  34  N.  Y.  27 ;  Weber  t.  Bridg- 
man,  113  N.  Y.  600,  21  N.  E.  085;  Tcnrilfi- 
ger  V.  Ontario,  C.  &  8.  R.  Go.  141  K.  T.  N. 
43  N.  E.  432;  Conners  v.  Holland,  113  BUa 
60;  Bell  v.  Mills,  60  a  C  A.  104,  IS  Fei 
24;  Ex  parte  Whiting,  2  Low.  Dee.  472,  Fei 
Caa.  No.  17,578. 

The  contracts  of  pledge  are  not  oooi- 
scionable  or  fraudulent. 

Wilson  V.  Little,  2  N.  Y.  449,  51  AflL  D» 
307;  Wheeler  v.  Newbouid,  16  N.  T.  K; 
Milliken  v.  Dehon,  27  N.  Y.  369;  Stentoi  t. 
Jerome,  64  N.  Y.  480;  Baker  t.  Dnke.  N 
N.  Y.  618,  23  Am.  Rep.  80;  Williami  t. 
United  SUtes  Tnut  Go.  133  N.  T.  MO,  U 
N.  E.  29;  Gillet  v.  Bank  of  Ameriea,  in5. 
Y.  549,  66  N.  E.  202;  Topliti  ▼.  Bauer,  111 
N.  Y.  325,  66  N.  E.  1050;  Bailey  ▼.  Amt 
ican  Deposit  &  Loan  Co.  62  App.  Div.  H^ 
66  N.  Y.  Supp.  330;  Peilmer  t.  Untaal  L 
Ins.  Co.  38  Misc.  318,  77  K.  Y.  Soppi  M; 
Genet  v.  Rowland,  45  Barb.  500;  FraiUi 
Nat.  Bank  v.  Newcombe.  aupra;  Fidelity 
Ins.  Trust  ft  S.  D.  Go.  v.  Roanoke  Im  Obl 
81  Fed.  439;  Wheelwn^t  v.  St.  Lom  SI 

0.  A  0.  Canal  Tranap.  Go.  anpra;  IfeDo^pll 
V.  Hazelton  Tripod-Boiler  Go.  31  C  CL  A 
487,  60  U.  8.  App.  200,  88  FM.  217;  SaM 
V.  Lee,  84  Fed.  667;  Atlantic  Trust  Gb-f. 
Woodbridge  Canal  ft  Irrig.  Go.  86  Fsl  ITS; 
Farmers  Nat.  Bank  ▼.  Veaner,  lIC  Vml 
631,  78  N.  E.  640;GiiindrargT.H.W.DsM 
Co.  166  Maaa.  470,  62  Am.  St.  Repi  Bi.  41 
N.  E.  106;  Learned  t.  Geer,  anpn;  Appi^ 
ton  V.  TumbuU,  84  Me.  72,  24  Aa  «; 
Manning  v.  Shriver,  70  Md.  41,  28  Aa  M 
Iron  City  Nat.  Bank  ▼.  Raffcrty.  2ff  H 
238,  66  Atl.  445;  Jeanea'a  Appeal,  111  H 
573,  2  Am.  St.  Rep.  024,  11  Atl.  IB;  li^ 
Manus  t.  Sweat  man,  22  W.  N.  CL  M;  1^ 
tional  Bank  v.  Baker,  128  HL  681*  4 IMX 
586,  21  N.  E.  610;  McDowell  t.  CU«|i 
Steel  Works,  124  lU.  407,  7  Am.  8t  li^ 
381,  16  N.  E.  864;  Harria  t.  TkoMa.  V  H 
App.  617;  Cole  t.  DaUd,  IS  DL  A|fL  ft 
Glidden  v.  Mechanics'  Nat.  Bank,  O  CHi 
St.  688,  43  L.R.A.  787,  42  N.  K.  M:  Cha- 
teau ▼.  Allen,  70  Mo.  280;  Canoa  v.  hm 
City  Gaalight  Go.  80  Iowa,  688,  tt  H  V. 
1068;  Dullnig  t.  Weekea.  18  T^  Of.  A|^ 

1,  40  S.  W.  178;  Barry  Braa.  t.  AmIm 
White  Lead  ft  Golor  Works,  107  La.mK 
So.  738,  785. 

The  act  of  1887  did  not  prarkk.lviiii- 
uation  of  aecnritlea  held  by  a  wtmnt  M^ 
itor  in  accordance  wtth  the  taiaa  rf  Al 
agreement  under  whleh  the 

pledged.    Under  thav  i  st  a 

to  prove  a  claim  t1  Ncimd  earii  1^ 
date  hia  aecurity  oaiy  imdar  tti  iMNS 
of  the  court.    Failiag  to  do  so,  ha  w  |^ 
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eJtidcd  from  proving  hh  d&im  or  participat- 
Eii£  in  the  diitributi^ii  of  the  eatftte. 

MeHenr^r  r.  La  Soojete  Fraucaise  B* 
B|ivgn«a,  ga  U,  a  5S,  24  L.  i^d.  370- 
t>avis  V.  Anderson,  6  Nat>  Bankr.  Re^g.  146, 
red.  Caa.  No.  3,023  j  Re  California,  P.  IL 
Do-  3  SawT.  240,  H  Nat.  Bankr.  Reg.  193, 
Efed-  Cas.  No.  2^15;  Smith  v,  Kehr,  2  Dill. 
SO,  ?  Nat.  Bankr.  Eeg.  97,  Fed.  Cas.  No. 
13,071;  Re  Morriaon,  10  Nat.  Bankr.  Reg. 
105,  Fed.  Cas.  No,  0330. 

Notwithstanding;  it  was  imiformly  held 
;li»t,  even  where  there  was  no  eipresa  stip- 
il&tioD  in  the  oontraeta  of  pledge,  the 
pledgee  might  seU  on  default  of  the  pledge- 
>r,  aueb  right  being  preaumable  from  the 
lAttire  of  the  transaction,  and  that  nothing 
s  that  act  took  awaj  any  light  from  the 
>ledgee  secured  to  him  by  his  oon tract. 

Jerome  t,  Mc€4rter,  04  U.  3.  704,  24  U 
9d.  13$. 

Tliie  bankrupt  act  doea  not  attempt  by 
LD^  of  its  proyisions  to  depriye  a  lienor  of 
my  right  or  remedy  which  the  eontract, 
ralid  under  the  law  of  the  state  where 
Esade,  vested  him  with.  In  factj  the  Hen 
^htia  ereated  ia  e^resuly  exempted  from 
the  operation  of  any  of  iti  proviaions. 

Re  New  York  Economical  Printing  Co.  49 
3.  C.  A.  133,  110  Fed  614  j  Hewit  v.  Berlin 
ifach.  Works,  104  U.  B.  290,  48  L.  ed.  986, 
S4  Sup.  Ot.  Rep.  600;  Re  Garcewieh,  53  C. 
3.  A.  510,  115  Fed.  99  j  Re  Kellogg,  SO  C.  C. 
1.  385.  lis  Fed.  1017;  Thompson  v.  Fair- 
mnka,  106  U.  S.  616,  40  L.  ed.  677,  25  Sup. 
:X.  Rep.  306;  Humphrey  v.  Tatroan^  198  U. 
3.  dl,  49  L.  ed.  956,  26  Sup.  Ct.  Rep.  66Tj 
fork  Mfg.  Co.  V.  Caasell,  201  U.  S.  344,  SO 
L  cd.  782,  26  Sup.  Ct.  Rep,  481. 

When  the  purpose  of  a  prior  law  ii  coti- 
^tnuedt  usually  Its  words  are^  and  an  omis- 
tion  of  the  worda  imp] tea  an  omisBion  of 
.he  purpose. 

Bardes  v.  First  Nat.  Bank,  178  U.  S.  524, 
M  L,  ed.  1175,  20  Sup.  Ct.  Rep.  1000;  Firie 
r.  Chicago  Title  &  T.  Co.  182  U.  S.  43»^48, 
15  L.  ed.  1171-1177,  21  Sup.  a.  H^p.  006, 

The  intention  of  Congress  to  depart  from 
;be  provisions  of  the  prior  act  and  the  de- 
naiona  under  it  is  plainly  shown  by  |  70, 
1,  which  provides  that  the  trustee  nmy 
ivojd  any  transfer  whkh  any  creditor 
night  have  avoided,  unless  the  person  to 
jrhom  the  tran.^fer  waa  made  was  a  bona 
ide  holder  for  value  "prior  to  thi?  date  of 
he  adjudication," — thus  unmistakably  in. 
ticaling  that  the  bankrupt,  notwithstanding 
he  filing^  of  the  petition,  mighty  in  good 
ftith  and  for  value,  sell  or  encumber  his 
iroperty  at  any  time  prior  to  adjudication. 

Hpwit  V.   Berlin  Ma^h.  Works,   194  U,  S. 
96-302,  48  L.  ed.  986^988.  24  Sup.  Ct.  Rep. 
IN). 
The  filing  of  th^  petition  did  not  suspend 


or  enjoin  the  exercise  of  the  power  of  sate 
conferred  by  the  contracts  of  pledge. 

Jerome  v.  McCarter,  supra;  Cook  v.  Tullisj 
IS  Wall.  332,  21  L.  ed.  V$3;  Gibson  v.  War- 
den,  14  WaU.  344,  20  L.  ed.  797;  Marshall 
V.  Kno3C,  16  Wall.  651,  31  L.  ed.  481;  Avery 
V.  Hackley,  20  Wall  407,  22  L.  ed  386; 
Clark  V.  Iselin,  21  Wall.  300,  22  L.  ed  668s 
Eyster  v.  Gaff,  91  U.  S;  521,  23  L.  ed.  403; 
Sawyer  v,  Turpin,  01  U*  8*  114,  23  L.  ed 
236;  Yea t man  t.  New  Orleans  Sav*  Inst*  05 
U.  S.  764,  24  L.  ed.  580  j  Stewart  ▼.  Piatt, 
101  a  S.  731,  26  L.  ed.  81 8  j  Davie  v.  Fried- 
lander,  104  U.  S.  670,  26  L.  ed.  818]  Hau- 
selt  V.  Harrison,  106  U.  8,  401,  26  L.  ed 
1076;  Adams  v.  Collier,  122  U.  8.  382=300, 
30  L.  ed.  1207-1200,  7  Snp.  a.  Rep.  1208; 
Baeon  v.  International  Bank,  131  V*  8. 
ctmYi,,  Appic.  and  20  L.  ed.  430;  Re  Irring, 
8  Ben.  463,  Fed.  Caa.  Ho.  7,073;  Sedgwick 
V.  Grinne]],  9  Ben.  420,  Fed.  Cas.  No.  12,612; 
Mitchell  V.  Winalow,  2  Story,  630,  Fed.  Cas. 
No.  9,673;  Re  Grinnell,  0  Nat.  Bankr.  Reg_ 
137,  Fed.  Cas.  No.  5,820;  McGready  v,  Har- 
ris, 9  Nat.  Bankr.  Eeg.  135;  Fidelity  Ins. 
Trust  &  S-  D.  Co.  v.  Roanoke  Iron  Go.  81 
Fed.  439;  Laugblin  v.  Calumet  &  0.  Canal 
&  Etock  Co.  13  G.  C.  A.  1,  24  U,  S.  App.  573, 
65  Fed.  441;  Fisher  v,  Lewis,  60  Mo.  629; 
York  Mfg.  Co.  V.  CaaseJl,  201  U.  S.  344,  50 
L.  ed.  782,  26  Sup.  Ct.  Rep.  4St, 

Mr.  Chief  Justice  Fuller  delivered  the  opln- 
ioD  of  the  court: 

The  errors  assigned  question  the  eonclu- 
sions  of  law. 

We  need  spend  no  time  on  the  objection 
that  the  referee's  order  did  not  amount  to 
the  rejection  of  the  claims.  What  the  ref- 
eree said  was:  "As  the  proof  now  sfcande,  I 
shall,  therefore,  decline  to  allow  either  claim 
as  established  against  the  estate  or  estates," 

The  district  judge  recited  the  action  of  the 
referee  as  disallowing  both  claims*  and  en* 
tering  **an  order  prescribing  the  method  for 
ascertaining  the  value  of  such  policies,"  and 
concluded  2  **The  orders  of  the  referee  dis- 
allowing the  claims  are  approved  and  af- 
firmed." 134  Fed.  102,  104.  And  entered  an 
order  accordingly. 

The  circuit  court  of  appeals  held  "that 
the  order  appealed  from  was,  in  substance 
and  effect,  a  rejection  of  the  claims/*  and 
said:  "The  bank  insisted  that  its  claims 
were  for  a  definite  'amount,  the  amount  ttat  [ST] 
ed  in  its  proofs  of  debt,  less  the  sum  which 
it  had  already  derived  from  the  sale  of  the 
securities.  The  decision  not  only  disallowed 
these  claims,  but  left  the  bank  remediless, 
uulesa  it  should  consent  to  allow  a  different 
reduction." 

We  think  it  perfectly  clear  that  the  poli- 
cies did  not  belong  to  the  partnership  es- 
tate.    They  insured  the  life  of  J.  M.  Mer* 
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tens,  and  were  pftjable,  one  to  him  or  his 
legal  repreeentatives,  and  the  other  to  hia 
wife  or  children,  or  to  him  in  the  event  of 
their  death  before  hia.  And  they  had  been 
assigned  to  the  bank  by  him  individually 
and  the  members  of  hia  family,  aa  early  aa 
March,  1901,  as  collateral  security,  aa  well 
as  by  the  collateral  notes  before  mentioned. 
The  fact  that  Mertens  individually  was  the 
owner  was  in  effect  conceded,  and  the  objec- 
tions to  the  claims  raised  no  issue  in  regard 
to  it.  That  the  partnership  on  some  occa- 
sion may  have  pledged  the  policies  in  con- 
junction with  Merten's  separate  individual 
pledge  had  no  special  significance. 

The  notes  provided  that  the  holder  might 
apply  the  proceeds  of  a  sale  to  "pay  one  or 
more  or  all  of  the  liabilities  due  it,  as  it 
shall  deem  proper,  whether  due  or  not." 
And  it  had  the  rights  according  to  the  set- 
tled rule  in  equity  and  in  courts  of  bank- 
ruptcy, to  apply  the  proceeds  of  the  col- 
lateral in  extinction  of  the  individual  debts. 
If  the  sale  was  a  good  and  valid  sale  and  the 
value  of  the  policies  was  properly  liquidat- 
ed thereby,  and  applied  on  the  individual  in- 
debtedness,  it  follows  that  the  claim  against 
the  partnership  should  have  been  allowed 
in  full. 

And  also  the  claim  against  the  individual 
estate  of  Mertens.  for  the  balance,  after  de- 
ducting the  $10,260  and  the  $6,000. 

The  contracts  of  pledge  were  made,  exe- 
cuted, and  to  be  performed  in  the  state  of 
New  York,  and  the  rights  of  the  parties 
were  governed  by  the  law  of  that  state.  No 
preference  under  the  bankruptcy  act  was 
alleged  or  proved,  nor  was  there  any  alle- 
gation or  proof  that  the  pledge  of  the  se- 
curities was  in  fraud  of  the  rights  of  the 
[88] creditors  or  trustee.  The  *queations  of  the 
extent  and  validity  of  the  pledge  were  local 
questions,  and  the  decisions  of  the  courts 
of  New  York  are  to  be  followed  by  this 
•ourt.  York  Mfg.  Co.  t.  Cassell  201  U.  8. 
344,  50  L.  ed.  782,  26  Sup.  Ct.  Rep.  481; 
Thompson  v.  Fairbanks,  196  U.  8.  616,  5229 
49  L.  ed.  677,  584,  26  Sup.  Ct  Rep.  306; 
Humphrey  v.  Tatman,  198  U.  S.  91,  49  L. 
ed.  956,  25  Sup.  Ct.  Rep.  667.  Here  there 
was  an  absolute  power  of  sale  coupled  with 
an  interest.  The  bank  had  had  both  title 
and  possession  of  the  policies  for  a  period 
of  more  than  two  years  before  the  filing  of 
the  petition.  It  had  a  valid  debt  against 
both  the  copartnership  and  individual  es- 
tates, which  is  not  questioned.  It  eould, 
therefore,  make  a  sale  under  the  power 
granted,  and  transfer  title  in  its  own  name. 
Numerous  decisions  of  the  court  of  appeals 
of  the  state  of  New  York  sustain  contracts 
of  pledge  waiving  the  right  of  the  pledgeor 
to  exact  strict  performance  of  the  common- 
law  duties  of  a  pledgee.  In  the  absence  of  I 
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fraud,  the  pledgee  may  boy  at  his  on  ah 
held  without  notice  or  demand  or 
ment»  when  poww  so  to  do  it 
granted  by  the  pledgeor.  Baker  v. 
66  N.  Y.  518,  23  Am.  Bopi  80;  mUniT. 
United  States  Tnut  Go.  1S3  N.  T.  ML  a 
N.  £.  29;  Toplits  ▼.  Buer,  161  V.  J.m, 
56  N.  E.  1059.  And  ne  NatioMl  Bnkn 
Baker,  128  lU.  533,  4  LA.A.  686,  il  El 
610;  McDoweU  ▼.  Chieago  Steel  Warily  Ul 
111.  491,  7  Am.  8t  Rep.  381,  16  H.  I.  IM; 
Fanners'  Nat  Bank  ▼.  VenDcr,  IIS  Hhl 
631,  78  N.  £.  540. 

It  must  be  remembered  that  the  diolk 
court  of  appeals  found  that  then  vn  m 
fraud  in  fact  in  the  sale.  In  nipMt  d 
that  Judge  Wallace,  delivering  the  ofum 
said: 

"The  court  below  r^arded  the  nk  Mil 
by  the  bank  as  a  fraudulent  sale.  Tkn 
wsa  no  evidence  of  fraud,  unlpM  the  fm 
which  h&ve  been  referred  to  justify  the  ii* 
ference  of  fraud.  We  are  at  a  Iom  to  n- 
derstand  how  fraudulent  oondnet  eu  jatif 
be  imputed  to  a  pledgee  when  it 
that  whatever  was  done  in 
power  of  sale  was  done  in  full 
with  the  terms  of  the  pledge,  and 
is  no  evidence  that  waj 
vantage  was  taken  of  the 
creditors.  Doubtleaa  the 
avail  himself  of  hia  authority, 
limited,  to  sacrifice  the  property 
or  to  purchase  *it  ligi«— If  at  a 
inadequate  as  to  snggeat  a 
pose.  If  the  valuation  ia  tUi  east  wmW' 
fair,  the  burden  waa  on  the  tnnUi  ti|N« 
the  fact" 

The  trustee  did  not  offer  to  fnm  M 
others  were  prepared  to 
have  done  to  but  f6r  w«at  ol 
or  that  the  polidea  had  a 
was  realised  at  the  sale,  or  that  hs  «i|i» 
pared  to  redeem  the  pMgo  for  tti  Ivii 
of  the  estate,  nor  did  he  offer  t»  ii  A 
There  waa  notiiiag  In  the  ofidHMi  tni^^ 
show  a  wanton  aaerlfieo  or  ■■  iiMtoi> 
buy  in  at  io  inadequato  a  pries  ■•  t»  If 
tify  the  inference  of  a  ~ 

Oonnael  lor  the  tniitoa 
polidei  were  worth  mora 
at  the  sate,  beeanm  tho  baaieii  _  . 
having  borrowed  on  tho  aticqgthiff  All* 
cico  the  exact amomt off  Ua bid'  "^^ 
after  the  lak^  ■nhisqiBMt^y 
on  12,682.75;  and  alao  that 
of  the  180,000  poli^  H 
the  oompletioB  off  tlm  tOBtfat  MiB'P 
riod,  February  16,  1908.  the  MNniMi! 

privilege  to  withdimw  ia  m ^^^  . 

in  addition  the  I  wkiekmli^Mi* 

apportioned.    Ana  o      mA  mlM  iM 
in  hia  briaff  I     *  i  ,  ntewf  8i 

to  the  OBM  Oi        ■       V.  liiilM  IM^ 
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ant«,  771  ,37  8up.  Ct.  Rep.  4S8],  th«ii 
I  in  this  court,  as  demonstrating  that 
',000  policj  waa  wortb  more  than  was 
t  at  the  sale.     But  the  |2,622.75  loan 

the  next  ensuing  premiums  on  the 

with  interest  J  and  the  $7,000  paid 

$50,000  policy  with  interest  ai^d  the 
im  of  February,  1904,  19Q5,  IflOff, 
»d  1908,  with  interest,  and  the  last 
tn,  would  app^r  to  have  aggregated 

cost  of  $21,346.50;  while,  if  report 
e  properly  had  to  the  record  in  an- 
ELse  to  piece  out  the  evidence  in  thiflr 
niou  in  Hiscock  v,  MertenSj  decided 
25,  205  U.  a  202,  ante,  771,  27  Sup* 
p.    488,    itfttes    that    the    evidence 

that  this  particular  policy  had  a 
er  value  of  |6,674.     Aud  as  to  the 

poljc;^  00  suggestion  was  made  that 
!50  was  not  a  hill  price  or  even  more. 
Id  there  he  in  reason,  for  as  Ray,  J», 
G  Mertens,  131  Fed.  972,  'it  "had  be* 

simple  life   policy,   payable  to  the 

the  assured,  if  living  at  his  death,- 
liviug,  to  bis  children,  if  any^  and, 
alt  of  child  or  children,  to  the  per- 
epresentativea  of  the  assured.  This 
^oncededly  is  so  conditioned  and  en^ 
sd,   and   the   interest  of   the   trustee 

if  any,  is  ao  remote  and  uncertain, 

is  of  no  practical  value  to  the  es- 
Clearly,  there  is  nothing  on  the  face 
eoord  to  justify  a  charge  of  fraud  on 

of  inadequacy. 
m  57h  proTides:     "The  value  of  se- 

held  by  secured  creditors  shall  be 
ned  by  converting  the  same  into  nion- 
rdiiig'  to  the  terms  of  the  agreement 
it  to  which  such  secnrities  were  de^ 
to  such  creditors  or  by  such  creditors 

trustee,  by  agreement,  arbitration, 
niae,  or  litigation,  as  the  court  may 
md  the  amount  of  such  value  shall 
ted  upon  such  claims,  and  a  dividend 
h  paid  only  on  the  unpaid  ha  la  no  e. 
t,  at  L,  560,  chap.  541,  U.  S.  Comp* 
01,  p,  3443  J 

ourt  was  by  this  subdivision  empow- 
direct  a  disposition  of  the  pledge,  or 
^rtainment  of  its  value,  where  the 
had  failed  to  do  so  by  their  own 
nt.  It  is  only  when  the  securities 
t  been  disposed  of  by  the  creditor  in 
ice  with  his  contract  that  the  court 
ect  what  shall  he  done  in  the  prem- 
f  course^  where  there  is  fraud  or  a 
ng  contrary  to  the  contract,  the  in- 
ion   of  the  court  might   properly  be 

ding  to  the  terms  of  the  bankrupt 
title  of  the  bankrupt  is  vested  in 

itee  by  operation  of  law  as  of  the 
the  adjudication.  Act  of  1899,  § 
By  the  act  of  1867   [14  Stat,  at  U 


522,  chap*  173 J  it  w&t  pfovided  that  at 
soon  as  an  assignee  was  appointed  and  quali- 
tied  the  judge  or  register  should,  by  instru- 
ment, assign  or  convey  to  him  all  of  the 
property  of  the  bankrupt,  and  such  assign* 
ment  sh^ll  relate  back  to  the  commencement 
of  the  proceedings  in  bankruptcy^  and,  by 
operation  of  law,  shaU  veat  the  title  to  such 
estate,  both  real  and  perBonal,  in  the  aa* 
signee.  But  fi  70ft  of  the  act  of  1898  omita 
the  proviaion  that  the  trustee's  title  "shall 
relate  back  to  the  oommencament  *of  the  pro*[€l] 
ceedings  in  bankruptcy/'  and  explicitly 
states  that  it  ahall  vest  ^'as  of  the  date  he 
was  adjudged  «  bankrupt,"  When  the  peti- 
tion in  the  preient  case  was  filed  the  bank 
had  a  valid  lien  upon  these  policies  for  the 
payment  of  it«  debt  The  contracta  under 
which  they  were  pledged  were  valid  mid  en* 
forceable  under  the  laws  of  New  York,  whera 
the  debt  was  incurred  and  the  lien  created* 
The  bankruptcy  act  did  not  attempt,  by  anj 
of  its  provisions,  to  deprive  a  lienor  of  any 
remedy  which  the  law  of  the  state  vested 
him  with;  on  the  other  h^id,  it  provided,  I 
ti7  d:  **Liens  given  or  accepted  in  good 
faith  J  and  not  in  contemplation  of,  or  in 
fraud  upon^  this  act,  and  for  a  present  con- 
sideration, which  have  been  recorded  accord- 
ing to  law,  if  record  thereof  was  necessary 
in  order  to  impart  notice,  shall  not  be  af^ 
feeted  by  this  act." 

Mueller  v.  Nugent,  184  U,  S.  1,  4G  L,  ed. 
405,  22  Sup,  Ct.  Rep.  269^  is  not  to  the  con^ 
trary,  as  estplained  in  York  Mfg.  Co,  ▼, 
Gasaell,  201  U,  S.  344,  50  L.  ed.  782,  20  Sup. 
Ct.  Rep,  4SL 

Judgment  affirmed. 


CHAPMAN  &  DEWEY  LANB  CO^IPAKY. 
Plff,  in  Err., 

V. 

CHARLES  H.  BIGELOW,  N.  P,  Bigelow,  L. 
P,  Walker,  and   F.   H,    Hartshorn, 

(See  S,  C.  Reporter's  ed.  41-45.} 

Error  to  state  court — Federal  quest ioa^ — ri- 
parian rights. 

L  A  decision  of  a  state  court,  in  a  suit 
to  quiet  title,  that  the  grantee  from  the 
United  States,  through  the  state  of  Arkan* 
sas  and  other  grantors,  took  no  title  by 
\irtue  of  riparian  rights  to  lands  lying  be- 


NoTB.^On  the  general  subject  of  writs  of 
error  from  United  States  Supreme  Court  to 
state  courts — aee  notes  to  Msxtin  v.  Hunter, 
4  L.  ed*  U.  S.  97;  Hamblin  v.  JVestem  Land 
Co.  37  L,  ed.  U.  S,  267;  Re  Buchanan,  3ff 
L.  ed,  U.  S.  8B4;  and  Kipley  v,  Illinois,  42 
L.  ed,  U,  S.  098. 

On  what  adjudications  of  state  courta 
can  be  brought  up  for  review  in  the  Su* 
preme  Court  of  the  United  States  by  writ 
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tween  the  goTernment  meander  line  and  the 
main  channel  of  a  river,  which  lands  the 
court  finds  to  be  swampy^  checked  by 
bayous,  subject  to  inundation,  but  reclaim - 
able  to  some  extent  for  agricultural  pur- 
poses, is  not  reviewable  in  the  Supreme 
Court  of  the  United  States. 
Srror  to  state  court— Federal  question-* 
questions  of  fact 

2.  The  decisions  of  state  courts  upon 
questions  of  fact  are  not  reviewable  by  writ 
of  error  to  those  courts  from  the  Supreme 
Court  of  the  United  States. 
Error  to  state  court — ^Federal  question— rul- 
ings on  evidence. 

3.  The  exclusion  from  evidence  in  a  suit 
to  quiet  title  of  a  letter  written  by  the  Sec- 
retary of  the  Interior  to  the  Commissioner 
of  the  General  Land  Office,  which  is  clearly 
res  inter  alios  acta,  can  present  no  Federal 
question  which  will  sustain  a  writ  of  error 
mm  the  Supreme  Court  of  the  United 
States  to  a  state  court.  « 


[No.  2fl2.] 

Argued  April  12,  15,  1907. 
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IN  1EKRG&  to  the  Supreme  Court  of  the 
state  of  Arkansas  to  review  a  decree 
whicii  affirmed  a  decree  of  the  Chancery 
Court  of  Poinsett  County,  in  that  state,  dis- 
missing the  bill  in  a  suit  to  quiet  title. 
Dismissed  for  want  of  jurisdiction. 

See  same  case  below,  77  Ark.  338,  92  S. 
W.  634. 

The  facts  are  stated  in  the  opinion. 

Mr.  Henry  D.  Ashley  argued  the  cause, 
and,  with  Messrs.  Sanford  B.  Ladd,  William 
S.  Gilbert,  Denton  Dunn,  and  Robert  S. 
Rodgers,  filed  a  brief  for  plaintiff  in  error: 

A  Federal  question  is  presented  by  the 
record. 

Lytle  V.  Arkansas,  22  How.  193,  16  L.  ed. 
806;  French-Glenn  Live  Stock  Co.  v.  Spring- 
er, 185  U.  S.  47,  46  L.  ed.  800,  22  Sup.  a. 
Rep.  683;  French  v.  Fyan,  93  U.  S.  169,  23 
L.  ed.  812;  De  Cambra  v.  Rogers,  189  U.  S. 
119,  47  L.  ed.  734,  23  Sup.  a.  Rep.  619; 
Shively  v.  Bowlby,  152  U.  S.  1,  38  L.  ed.  831, 
14  Sup.  Ct.  Rep.  648;  Dower  v.  Richards,  161 
U.  S.  668,  38  L.  ed.  306,  14  Sup.  Ct.  Rep. 
462;  First  Nat.  Bank  v.  Stewart,  114  U.  S. 
224,  29  L.  ed.  101,  6  Sup.  a.  Rep.  846; 
United  States  v.  Ross,  92  U.  S.  281,  23  L.  ed. 
707;  Thompson  v.  Bowie,  4  Wall.  463,  18  L. 


ed.  428;  Connors  v.  Meservey,  76  Iowa,  691, 
39  N.  W.  388;  United  States  v.  Low,  16 
Pet.  162,  10  L.  ed.  923;  Kirby  ▼.  Lemis,  30 
Fed.  66. 

Messrs.  Henry  D.  Ashley,  William  S.  OU- 
bert,  Denton  Dunn,  and  Robert  B.  Rodgers, 
filed  a  brief  in  reply  for  plaintiff  in  error: 
The  grounds  on  which  the  contentions  of 
either  party  were  based  in  the  state-  courts, 
as  shown  by  the  record,  cannot  be  shifted 
in  this  court  for  the  purpose  of  either  in- 
jecting into  or  eliminating  from  the  case  a 
Federal  question. 

Iowa  V.  Rood,  187  U.  S.  87,  92,  47  L.  ed. 
86,  89,  28  Sup.  Ct.  Rep.  49. 

Mr.  N.  W.  Norton  argued  the  cause  and 
filed  a  brief  for  defendants  in  error: 

Both  parties  to  this  litigation  claim  1m- 
der  the  state  of  Arkansas,— the  patentee,— 
and  it  follows  that  the  existence  of  a  Fed- 
eral question  is  impossible. 

Mace  V.  Merrill,  119  U.  8.  681,  80  L.  ed. 
603,  7  Sup.  Ct.  Rep.  880;  Oalifomia  ez  leL 
Hastings  v.  Jackson,  112  U.  8.  288,  28  L. 
ed.  712,  6  Sup.  Ct.  Rep.  118. 
Riparian  rights  are  matters  of  lecal  law. 
Hardin  v.  Jordan,  140  U.  S.  871,  86  L.  ed. 
428,  11  Sup.  Ct.  Rep.  808,  888;  Shively  v. 
Bowlby,  162  U.  S.  46,  88  L.  ed.  847,  14  Sup. 
Ct.  Rep.  648;  Lowndes  v.  Huntington,  163  U. 
S.  19,  38  L.  ed.  618,  14  Sup.  Ct.  Rep.  758; 
Hardin  v.  Shedd,  190  U.  S.  618,  47  L.  ed. 
1167,  23  Sup.  Ct.  Rep.  686;  Mobile  Transp. 
Co.  V.  Mobile,  187  U.  S.  486,  47  L.  ed.  270, 
23  Sup.  Ct.  Rep.  170. 

A  decision  of  a  state  court  adverse  to  a 
claim  of  title  to  a  lake  bed  presents  no 
Federal  question  which  will  sustain  a  writ 
of  error  from  the  Supreme  Court  of  the 
United  States. 

Iowa  V.  Rood,  187  U.  S.  87,  47  L.  ed.  86, 
23  Sup.  Ct.  Rep.  49. 

That  the  chief  justice  of  the  state  aUowed 
the  writ  does  not  help  out  (Hulbert  ▼. 
Chicago,  202  U.  S.  276,  60  L.  ed.  1026,  26 
Sup.  Ct.  Rep.  617) ;  nor  can  the  assignmente 
of  error  or  the  petition  for  the  writ  be 
looked  to  for  a  determination  of  the  exist- 
ence of  a  Federal  question. 

Montana  ex  rel.  Haire  v.  Rice,  204  U.  8. 
291,  ante,  490,  27  Sup.  Ct  Rep.  281. 

Findings  of  fact  by  the  trial  court,  af- 
firmed by  the  supreme  court  of  the  rtate, 
are  conclusive  on  this  court. 
Minneapolis  A  St.  L.  R.  Co.  v.  Minneeota, 


of  error  to  those  courts — see  note  to  Apex 
Transp.  Co.  v.  Garbade,  62  L.R.A.  613. 

On  how  and  when  questions  must  be 
raised  and  decided  in  a  state  court  in  order 
to  make  a  case  for  a  writ  of  error  from 
the  &ipreme  Court  of  the  United  States — 
see  note  to  Mutual  L.  Ins.  Co.  v.  McGrew, 
63  L.R.A.  38. 

On  writ  of  error  to  state  court  in 
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involving  land  titles— see  note  to  (yOtmor 
V.  Texas,  60  L.  ed.  U.  S.  1120. 

On  what  questions  the  Federal  Supreme 
Court  will  consider  in  reviewing  the  judg- 
ments of  state  courts — see  note  to  State 
ex  rel.  Hill  v.  Dockery,  68  LJCA.  671. 

As  to  review  of  questions  of  fact  on 
writ  of  error  to  a  state  court^-eee  note 
to  Smiley  v.  Kansas,  40  L.  ed.  U.  a  540. 

«06  V.  8. 
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m  V.  S.  53,  48  L.  ed.  614,  24  Sup.  a.  Hep. 

A  conteDtioit  about  boundaries  raises  no 
''ederal  quostioti. 

Lanfe^T  v.  Hunlej,  4  Wall.  204,  13  L.  ed, 
I|6;  Moreland  y.  Page,  20  How.  522,  15 
L  ed.  1009;  Doe  ex  dem.  Barbune  v.  Mo- 
Pie,  9  Haw.  451,  13  L.  ed.  212;  Aimonester 
[  Kenton,  9  How.  1,  13  L.  ed.  2L 
.A  deciflion  of  the  state  court  adverse  to 
bft  elaim  that,  under  Mexican  and  Spaniih 
iKata  confirmed  and  patented  under  the 
et  of  CongresB  of  March  3d,  1851,  the  own* 
m  of  the  land  wen  entitled  to  ripariaii 
Igfats  and  subterranean  waters,  involve  a  no 
*eder&l  queetion  reviewable  in  the  Supreme 
lourt  of  the  United  States,  where  the  valid- 
ly of  such  act  was  not  drawn  in  question. 

Hooker  v,  Los  Angeles,  188  U.  S.  314,  47 
J.  ed.  4B7,  ea  LJIA.  471,  23  Sup.  Ct.  Kep. 
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This  court  is  not  called  on  to  reviae  the 
lesws  of  the  principles  of  general  law  cos- 
idered  applicable  to  the  case  in  hand. 

eajward  v,  Denny,  158  U.  8,  189,  39  L.  ed. 
41,  15  Sup.  Ct.  Eep.  777. 

On  writ  of  error  to  a  state  court  a  com- 
■cm  source  of  title  has  always  been  fatal 
B  the  jurisdiction  of  this  court. 
I  ShafTer  v.  Scudday,  19  How.  le,  15  L.  ed. 
I©2;  Romie  v.  Casanova,  91  U,  S.  379,  23  L. 
d^  374;  California  ex  rel.  Hasttnge  v.  Jack^ 
^n,  ll£  U.  S,  233,  28  L.  ed.  712,  5  Sup.  Ct, 
tep- 113;  MeStay  v.  Friedman,  92  U.  S.  723, 
13  L.  ed.  767;  Mace  v,  Merrill,  119  U.  S. 
m,  30  L.  ed.  504,  7  Sup.  Gi.  Rep.  330. 

The  fact  that  a  decision  was  rendered  bj 
he  Secretary  cf  the  Interior  upon  the  valid- 
ty  of  location  by  one  of  two  claimanta  in 
,he  state  court  docs  not  raise  a  Federal 
[Uestion  so  aa  to  give  this  court  juriadiction. 

Shaffer  v.  Scudday,  10  How.  10,  16  L.  ed. 

The  action  of  the  government  surveyors 
n  segregating  and  setting  apart  a  lake  by 
k  meander  line  from  the  public  land  is  not 
tnch  an  adjudication  by  the  authorized  offi- 
sers  and  agents  of  the  government  that 
inch  lake  is  the  property  of  the  state  as  will 
treate  a  Federal  question  reviewable  on  writ 
if  error  to  the  supreme  court  of  the  state. 

Iowa  Vt  Rood,  supra. 

Mr.  Chief  Justice  Fuller  delivered  the 
Iplnion  of  the  court: 

This  was  a  bill  to  remove  a  cloud  from 
plaintiff  in  error's  alleged  title  to  certain 
anda  described  in  the  complaint,  and  to 
bat  end  to  have  the  conveyances  under 
rhich  defendants  in  error  claimed  declared 
Old,  filed  by  plaintiff  in  error  in  the  chan- 
ery  court  of  Poinsett  county,  Arkansas, 
knuary  29,  1903.  The  chancery  court  ren- 
ered  a  decree  dismissing  the  bill,  and  the 


case  was  carried  to  the  supreme  court  of 
the  state,  where  the  decree  was  affirmed, 
77  Ark.  33S,  92  S.  W.  534.  Thereupon  this 
writ  of  error  was  allowed. 

Tbe  supreme  court  of  the  atate  stated 
the  case  in  brief  thus: 

"Plaintiff  claims  title  under  an  act 
of  Congress  entitled  'An  Act  to  En- 
able the  State  of  Arkansas  itnd  Other 
States  to  Reclaim  the  ^* Swamp  Lands" 
within  Their  Limits,*  approved  Septem- 
ber 28,  1850.  [9  Stat,  at  L.  519,  chap. 
84,  U,  S.  Comp.  Stat.  19Q1,  p.  1591.]  It 
alleges  that,  in  pursuance  of  the  provisions 
of  tills  act,  surveyed  sectioD®  and  parts  of 
fractional  sections  in  fractional  township 
12  north  of  the  base  line,  in  range  *5  east  of 
the  fifth  principal  meridian^  and  in  town^ 
ship  12  north  of  the  base  line,  in  range  7 
east  of  the  fifth  principal  meridian^  and  in 
Poinsett  county,  in  this  state,  were  duly 
selected,  approved,  and  patented  to  the  state 
of  Arkansas,  as  a  part  of  the  swamp  land 
grants  that  certain  of  these  lands  were 
conveyed  by  tbe  state  of  Arkansas,  on  the 
12th  day  of  June,  1S71,  to  Moses  S.  Beach; 
that  plaintiff  acquired  and  is  the  OA^ner  of 
these  lands  so  conveyed  to  Beach  as  well  as 
certain  other  of  the  lands  which  were  deeded 
to  tlie  state  of  Arkansas  by  the  United  States ; 
that  many  of  the  legal  subdivisions  of  8«- 
tions  BO  acquired  by  plaintiff  were  hounded 
by  a  large  body  of  n  on -navigable  water 
called  in  the  oFBciat  surveys  of  the  United 
*  States  and  field  notes  thereof  aa  the  'suak[4S] 
lands. '  *St.  Francis  river  sunk  lands/  the 
'Hatcbie  coon  sunk  lands,'  and  the  'Cut  Off 
lake;'  that  the  legal  subdivisions  so  bound- 
ing were  fractional,  and  in  the  survey  were 
meandered  along  such  body  of  water.  The 
plaintiff  thereupon  claims  the  lands  lying 
under  this  body  of  water;  and  these  are  the 
lands  in  controversy  in  this  suit  to  which 
it  (plaintiff)  seeks  a  decree  to  quiet  its  ti* 
tie  as  against  the  defendants. 

''Plaintiff  alleges  that  these  lands  are 
wild,  unimproved,  and  unoccupied ;  and  that 
the  defendants  are  claiming  them  under  cer- 
tain deeds;  and  asks  that  these  be  declared 
void,  invalid,  and  of  no  force  whatever. 

"The  defendants  answered  and  denied  that 
the  so-called  'sunk  land'  was  a  body  of  wa- 
ter, or  that  it  is  shown  to  be  by  the  surveys 
of  the  United  States  or  tbe  field  notes  ^  but 
that  it  was  sometimes  temporarily  flooded 
with  water,  and  was  land  bearing  'trees  and 
vegetables,  willow  and  cypress;'  &iid  that 
the  meandered  lines  run  as  alleged  by  plain- 
tiff  were  run  as  boundaries,  and  not  for  the 
purpose  of  finding  the  number  of  acres  In 
the  sections  or  legal  subdivisions  'for  which 
purchasers  would  have  to  pay  when  the  gov- 
ernmeat  might  dispose  of  the  land.^  " 

Defendants'  answer  and  cross  bill  asserted 
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that,  in  the  year  1898,  the  state  of  Arkan- 
sas, by  an  act  of  its  legislature,  "created  the 
board  of  directors  of  the  St.  Francis  Levee 
District,  the  purpose  being  to  erect  a  levee 
against  the  waters  of  the  Mississippi  river 
and  protect  what  is  known  as  the  St.  Fran- 
cis basin  from  overflow  by  the  Mississippi 
river;  that  the  lands  concerning  which 
plaintiffs  bring  this  suit,  and  cross  com- 
plainants file  this  cross  bill,  are  a  portion 
of  the  said  St.  Francis  basin,  and  are  orig- 
inally and  naturally  subject  to  overflow 
from  the  Mississippi  river.  That  after  cre- 
ating the  board  of  directors  of  the  St.  Fran- 
cis Levee  District,  the  state  of  Arkansas, 
by  its  legislature,  to  aid  in  the  erection  of 
said  levee,  granted  to  the  board  of  directors 
of  the  St.  Francis  Levee  District  lands  with- 
in said  district,  the  title  to  which  was  in 
[4i]*the  state  of  Arkansas;  that  this  act  of  do- 
nation by  the  legislature  of  the  state  of  Ar- 
kansas went  into  effect  on  the  29th  day  of 
March,  1893,  and  thereby  the  legal  title  to 
the  unsur\'eye^  lands  in  township  12  north, 
range  6  east,  and  township  12  north,  range 
7  east,  became  vested  in  the  board  of  di- 
rectors of  the  St.  Francis  Levee  District;" 
and  that  thereafter  the  said  board  of  di- 
rectors conveyed  to  defendants'  predecessors 
in  title. 

The  supreme  court,  among  other  things, 
said  that  appellant  claimed  "the  land  in 
controversy  by  virtue  of  the  contiguity  of 
certain  lands,  acquired  by  it  from  the  Unit- 
ed States,  throuj^h  the  state  of  Arkansas 
and  other  grantors,  to  what  is  called  'sunk 
lands'  and  'Cut-Off  lake.'  This  'sunk  land/ 
from  appellant's  land  on  one  side  to  the 
St.  Francis  river,  a  navigable  stream,  on  the 
other,  is  there  4  and  6  miles  wide.  In  this 
area  there  are  over  10,000  acres."  That 
"the  official  maps  show  that  Cut -Off  lake 
was  the  water  boundary  of  fractional  sec- 
tions 35  and  36,"  which,  with  sundry  other 
fractional  sections,  formed  "the  western, 
boundary  of  what  is  called  'sunk  lands,'  in 
controversy." 

The  patents  to  the  state  of  Arkansas  con- 
veyed "the  whole  of  fractional  township"  12 
north,  range  6  east;  and  "the  whole  of  the 
township  except  section  sixteen,"  T.  12  N., 
R.  7  east. 

The  supreme  court  referred  to  and  quoted 
from  Home  v.  Smith,  169  U.  S.  40,  40  L. 
ed.  68,  15  Sup.  Ct.  Rep.  988;  French-Glenn 
Live  Stock  Co.  v.  Springer,  185  U.  S.  47,  46 
L.  ed.  800,  22  Sup.  Ct.  Rep.  563;  and 
Niles  V.  Cedar  Point  Club,  176  U.  8.  300. 
44  L.  ed.  171,  20  Sup.  Ct.  Rep.  124,  and 
ruled  that  in  an  action  to  quiet  title  to  wild 
and  unoccupied  landn,  which  the  court  found 
these  were,  plaintiff  must  succeed,  if  at  all, 
on  the  strength  of  his  own  title,  and  not 
on  the  weakness  of  his  adversary's;  that 
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swampy  lands,  cheeked  by  bayoiis,  nbjMktB 
inundation,  bnt  reelaimable  to  som  ednt 
for  agricultaral  parpoaes,  lying  bctwia  thi 
government  meander  line  and  the  aiii 
channel  of  a  river,  were  not  lands  the  tidi 
to  which  would  paM  to  the  graatse  fey  fi^ 
tne  of  riparian  rij^te ;  that  sueh  vn  the 
character  of  the  lands  in  oontrofcny,  uk 
that  plaintiff  bad  failed  to  sbov  nek  H[4q 
condition  in  respect  of  tbcm  as  vooid  m^ 
port  its  claim  to  riparian  ri^ta;  Ott  thi 
evidence  showed  that  the  elevation  of  tk 
swampy  land  between  tbe  meander  Um  rf 
plaintiff's  land  and  tbe  main  emuTK  of  tki 
St.  Francis  river  bad  not  changed  uee  thi 
running  oi  the  meander  line;  and  that  tk 
meander  lines  were  boundaries. 

In  view  of  tbe  decisions  of  this  eout  ii 
Home  V.  Smith,  159  U.  S.  40,  40  L  ii  M^ 
15  Sup.  Ct  Rep.  988;  Nile*  v.  CedarPriit 
Club,  supra;  Kean  v.  Calumet  Gsasl  ft  !■- 
prov.  Co.  190  U.  S.  452.  47  L.  ed.  l\U,n 
Sup.  Ct.  Rep.  651 ;  Iowa  ▼.  Rood,  187  U.  & 
87,  47  L.  ed.  86,  23  Sup.  Ct  Re^  48;  srf 
other  cases,  and  of  the  findings  of  the  ONrt 
below,  we  are  of  opinion  that  tbe  joxMt 
tion  of  this  court  to  revise  tbe  eoBdaiHi 
of  that  court  cannot  be  maintained.  Mh^ 
land  v.  Page,  20  How.  522,  15  L.  el  MM; 
Lanfear  v.  Hunley,  4  WalL  204^  li  L  it 
325;  Dower  v.  Richards,  151  U.  &  IM^S 
L.  ed.  305.  14  Sup.  Ct  Rep.  452;  ttpan. 
Hart.  165  U.  S.  188,  41  U  ed.  680. 17  9^ 
Ct  Rep.  300;  Israel  ▼.  Artbnr.  Ill  a  ft 
355,  38  L.  ed.  474,  14  Bap.  Ct  Bipi  Ml 
Hardin  v.  Shedd,  190  U.  S.  506,  47  L  li 
1156,  23  Sup.  Ct  Rep.  685;  Bflatov.O» 
anova,  91  U.  S.  379,  28  L.  ed.  S74. 

The  result  is  unaffected  bj  tbe  MflWa 
from  the  eridence  of  a  letter  writia  If  At 
Secretary  of  tbe  Interior  to  tbe  Oammttk^ 
er  of  the  General  Land  Oflesb  VoNBfevlb 
1902.  It  was  dearly  f«f  ialw  flHHk  ■■ 
properly  rejected,  and  tbe  nlim 
no  Federal  question. 

Writ  of  error  diwnlssed. 


•STATE  OF  KANSAS^ 

▼• 
STATE  OF  COLORADO  H  aL. 
Tbe  United  SUtea  off 

(See  &  a  BipoiUf^ 
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iboJl  extend  to  ail  casea  in  law  and  equity 
ftrialtig  under  this  Constitution^  th^  laws 
»f  the  United  States,"  etc 

Sourts — power  of  Federal  comrts. 

2.  The  judidal  power  of  the  United 
States^  vested  by  U,  S.  Contt.  art,  3,  §  1, 
En  the  Federal  courts,  e  to  braces  all  contro- 
Ivraies  of  a  justiciable  nature  arising  with- 
in the  territorial  limits  of  the  nation ^  no 
EEiatter  who  may  be  the  partiea  thereto,  ex- 
sept  »o  far  as  ther^  are  limitations  ex^ 
pressed  in  the  Constitution  on  the  genera) 
^raDt  of  judicial  power» 
Supreme  Court' — original  jtirisdictioii. 

3>  The  original  jurisdiction  of  the  Su- 
pr«tti^  Court  of  the  United  States  extends 
to  a  oontroversy  between  the  atates  of  Kan- 
las  and  Colorado  and  the  United  States^  pre- 
Ifentmg  the  questions  whether  Kansas  has 
I  Tight  to  the  continuous  tlow  of  the  waters 
it  the  Arkansas  river  as  that  flow  existed 
before  any  human  interference  therewith, 
»r  whether  Colorado  has  the  right  to  ap- 
propriate the  waters  of  that  stream  bo  as 
to  prevent  that  continuous  flow,  or  whether 
feiie  amount  of  the  flow  is  subject  to  the 
piiperior  authority  and  supervisory  control 
^f  the  United  States. 

|faters — diverdon  of  Arkansaa  liyer — re- 
spective rights  of  Kansas,  Colorado,  aad 
the  United  States. 
I  4.  The  respective  rights  of  the  states 
bf  Kansas  and  Colorado  In  regard  to  the 
bw  of  water  in  the  Arkansas  river  U  not 
Bbordinate  to  any  supposed  superior  ri^ht 
p^  the  part  of  the  national  governcnent  to 
fcontrnl  the  whole  system  of  the  reclamation 
of  arid  landsj  since*  the  reel amat ion  of  arid 
iBnds  10  not  one  of  the  powers  granted  to 
the  i^eneraJ  government. 
Cott^ress — power  over  arid  lands, 

fj.  The  reclflTnation  of  arid  lands  not  the 
property  of  the  United  States,  nor' situated 
within  the  limits  of  a  territory,  wsj^  not 
comprehended  in  the  grant  to  Congress  by 
U.  S.  Cbnst.  art.  4,  g  3,  of  tht  power  to 
dispone  of,  and  make  all  needful  rules  and 
p^giiiations  respecting^  the  territory  or  other 
property  belonging  to  the  Unitefl  States. 
Congress  —  power  over  territories  —  arid 
lands. 

0,  Congress  has  full  power  to  legislate 
In  respect  to  the  arid  lands  in  the  terri- 
lories  by  virtue  either  of  the  provision  of 
B.  S.  Const,  art.  4,  I  3,  that  Congress  shall 
llAve  power  to  dispose  of^  and  muke  all  need- 
ful rules  and  reguktious  respecting,  the 
territory  or  other  property  belonging  to  the 
United  States,  or  by  virtue  of  the  power 
vested!  in  the  national  government  to  acquire 
wriiiiory   by   treaty;    and   is   subjecL    to   no 


other     restrictions     thau     those     expressly 
named  tn  the  Constitution. 
Congress — ^power  orer  arid  lands. 

7.  State  laws  in  respect  of  the  general 
reclamation  of  arid  lands  cannot  Im  over- 
ridden by  Congress  in  the  exercise  of  its 
power  under  U.  8.  Oonst.  art.  4,  §  3,  to 
dispose  of,  and  make  all  needful  rules  and 
regulations  respecting,  the  territory  or 
other  property  belonging  to  the  United 
States, 

In  junction — diversion  of  Arkansas  river  by 
Colorado  to  injury  of  Kansas. 

S,  Kansas »  having  recognized  the  right 
to  appropriate  the  waters  of  a  stream  for 
irrigation  purposes,  subject  to  the  condition 
of  an  equitable  division  between  ripartan 
proprietors,  is  not  entitled  to  enjoin  Colo- 
rado froni  diminiflhtng  the  flow  of  the  Ar- 
kansas river  by  appropriating  its  waters  for 
purposes  of  irrigation^  which  has  resulted 
in  reclaiming  large  areas  of  arid  lands  in 
Colorado,  while  the  inlluence  of  such  di- 
minution^  though  of  pereeptible  injury  to 
some  portions  of  the  Arkanjias  valley  in 
Kansas,  has  worked  tittle,  if  any,  detriment 
to  the  great  body  of  the  valley. 
Subsurface  waters — subterranean  stream, 

9,  The  presence  of  water  beneath  tho 
bed  of  the  Arkansas  river  as  it  passes 
through  the  state  of  Kansas,  though  in 
places  of  considerable  amount  and  running 
m  the  same  direction,  does  not  show  th« 
existence  of  an  independent  subsurface  river, 
tlowing  continuously  from  the  Colorado  Un« 
through  the  state  of  Kaoias. 
Diversion  of  Arkansas  river — respect  ivi 
rights  of  Kansas  and  Colorado, 
10.  The  determination  of  the  respective 
rights  of  the  states  of  Kansas  and  Colorado 
to  the  benefit  of  the  water  in  the  Arkansas 
river  cannot  be  affected  by  any  theory  that, 
because  at  times  and  in  some  places  the 
entire  bed  of  the  channel  is  dryt  there  are 
two  rivers,  one  commencing  in  the  moun- 
tains of  Colorado  and  terminating  at  or  near 
the  state  line,  and  the  other  commencing  at 
or  near  the  place  where  the  former  ends^ 
and,  from  springs  and  branches,  starting  as 
a  new  stream,  to  flow  onward  through 
Kansas  and  Oklahoma  toward  the  Gulf  of 
Mexioo. 

[No.  3,  Original*] 

Argued  December  17,  18,  19,  20,  1906.     De- 
cided May  13,  190L 

ORIGINAL  BILL  by  the  State  of  K&nsai 
against   the   State  of  Colorado  to   en- 
join  the  diversion   by   the   latter  state  of 


Hans  V.  Louisiana,  33  L.  ed.  U.  S.  842;  and 
Tindall  v.  Wesley,  13  C.  C.  A.  165. 

As  to  the  power  of  Congress  over  the 
territories — see  note  to  First  Nat.  Bank  v. 
Yankton,  25  L.  ed.  U.  S.  1046. 

As  to  state  and  Federal  ownership  of 
waters — see  note  to  Smitli  v.  DenifF,  50 
LJiJL.   737. 

On    the   correlative   rights   of   upper   and 
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lower  proprietors  as  to  use  and  flow  of 
water  in  stream — see  note  to  Barnard  t. 
Shirley,  41  L.R.A.  737. 

As  to  the  right  of  prior  appropriation  of 
water — see  note  to  Isaacs  v.  Barber,  30  L. 
R.A.  665. 

On    rights    in    subterranean    waters — see 
note  to  Southern  P.  R.  Co.  v.  Dufour,  10 
L.R.A.  92. 
60  967 


47-^9 


SUFBEMB    GOUBT    Of    THS    UhTRD    BTj 


Oa.1 


the  water  of  the  Arkansas  river.  The 
United  States,  on  leave,  filed  a  petition  of 
intervention,  asserting  that  the  amount  of 
the  flow  of  the  river  was  subject  to  the  su- 
perior authority  and  supervisory  control  of 
the  United  States.  Petition  in  intervention 
dismissed  without  prejudice  to  the  rights 
of  the  United  States  to  take  any  action  nec- 
essary to  preserve  or  improve  the  naviga- 
bility of  the  river.  Bill  dismissed  without 
prejudice  to  institute  new  proceedings. 

Statement  by  Mr.  Justice  Brewer: 

On  May  20,  1901,  pursuant  to  a  resolu- 
tion passed  by  the  legislature  of  Kansas 
(Kan.  Laws  1901,  chap.  425),  and  upon 
leave  obtained,  the  state  of  Kansas  filed  its 
bill  in  equity  in  this  court  against  the  state 
of  Ck>lorado.  To  this  bill  the  defendant 
demurred.  After  argument  on  the  demurrer 
this  court  held  that  the  case  ought  not  to  be 
disposed  of  on  the  mere  averments  of  the 
bill,  and,  therefore,  overruled  the  demurrer 
without  prejudice  to  any  question  defendant 
might  present.  Leave  was  also  given  to 
answer.  185  U.  S.  125,  46  L.  ed.  838,  22 
Sup.  Gt.  Rep.  552.  In  delivering. the  opin- 
ion of  the  court  the  Chief  Justice  disclosed 
in  the  following  words  the  general  charac- 
ter of  the  controversy,  and  the  conclusions 
arrived  at  (p.  145,  L.  ed.  p.  846,  Sup.  Ct. 
Rep.  p.  559)  : 

"The  gravamen  of  the  bill  is  that  the 
state  of  Colorado,  acting  directly  herself  as 
well  as  through  private  persons  thereto  li- 
censed, is  depriving  and  threatening  to  de- 
prive the  state  of  Kansas  and  its  inhabit- 
ants of  all  the  water  heretofore  accustomed 
to  flow  in  the  Arkansas  river  through  its 
channel  on  the  surface,  and  through  a  sub- 
terranean course  across  the  state  of  Kansas; 
that  this  is  threatened  not  only  by  the  im- 
pounding and  the  use  of  the  water  at  the 
[48]  river's  source,  but  as  it  flows  *after  reach- 
ing the  river.  Injury,  it  is  averred,  is  being, 
and  would  be,  thereby  inflicted  on  the  state 
of  Kansas  as  an  individual  owner,  and  on  all 
the  inhabitants  of  the  state^  and  especially 
on  the  inhabitants  of  that  part  of  the  state 
lying  in  the  Arkansas  valley.  The  injury 
is  asserted  to  be  threatened,  and  as  being 
wrought,  in  respect  of  lands  located  on  the 
banks  of  the  river;  lands  lying  on  the  line 
of  a  subterranean  flow;  and  lands  lying 
some  distance  from  the  river,  either  above  or 
below  ground,  but  dependent  on  the  river 
for  a  supply  of  water.  And  it  is  insisted 
that  Colorado,  in  doing  this,  is  violating 
the  fundamental  principle  that  one  must 
Qse  his  own  so  as  not  to  destroy  the  legal 
rights  of  another. 

"The  state  of  Kansas  appeals  to  the  rule 
of  the  common  law  that  owners  of  lands  on 
the  banks  of  a  river  are  entitled  to  the 
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continual  flow  of  the  stream;  aad  vUk ^ 
concedes  that  this  rule  has  been  SMfiiii  ii 
the  Western  states  so  that  flowisg  vite 
may  be  appropriftted  to  mfaiiiig  fuptm 
and  for  the  reclamation  of  arid  IsaSi,  ui 
the  doctrine  of  prior  appropriatica  dMm, 
yet  she  says  that  that  modifieatioB  ku  sift 
gone  so  far  as  to  Jnstiiy  the  dcstmctloi  d 
the  rights  of  other  states  and  their  iM^ 
itants  altogether;  and  that  the  ada  of  0» 
gress  of  1866  and  snbaeqocntjy,  wUk  fM|' 
nizing  the  prior  appropriation  of  valv  ■ 
in  contravention  of  the  eonunoa-law  nh 
as  to  a  continuons  flow,  have  not  ittwftri 
to  recognize  it  as  rightful  to  that  cflhflL 
In  other  words,  Kansas  contends  thai  Oob* 
rado  cannot  absolutely  destroy  te  r^!^ 
and  seeks  some  mode  of  actcoiiuiolslia  ■ 
between  them,  while  she  further  Isiliti  ttit 
she  occupies,  for  reaaons  glten,  the  poiiM 
of  a  prior  appropriator  herself,  if  pot  to  tM 
contention  as  between  hcfr  and  Oslsn^i 

"Sitting,  as  it  were,  as  an  latcnsitfMl 
as  well  as  a  domeatie  tribimal,  wt  w^ 
Federal  law,  state  law,  and  faUtsallMl 
law,  as  the  ezigeneiea  of  the  paitlaalff  «■ 
may  demand,  and  we  are  nnwiUfif,  ^  ^  ■ 
case,  to  proceed  on  the  mere  ^ts^iimXt^  I 
missions  made  hj  the  dcsmtimr*  Ihi  Ii  I 
we  regard  it  as  necessary,  wbatetir  >|^_J 
fections  a  dose  analysis  of  the  fM^^4f 
may  disclose,  to  compel  its  a*"^^  "* 
this  stage  of  the  litigation.  We 
should  be  made  as  to  whether  OaAMfc  i 
herself  actually  threatenivif  to  whal^  m> 
haust  the  flow  of  the  litaiiasi  riitf  Ii 
Kansas;  whether  what  is  dssiribri  Ii  Ii 
bill  as  the  'underflow'  is  a 
stream  flowing  in  a  known  and 
nel,  and  not  merely 
through  the  strata  below  j 
persons,  flnna, 
must  be  B 

Kansas  are  actually 
of  the  river^  and  what,  cither  ta 
Kansas,  are  absotutdy  depadi 
therefrom;  the  extent  of  Oe  witiM* 
the  drainage  area  of  the  Meamm  ikmi 
possibilities  of  the  maini 
tabled  flow  throqg^  the 
waters, — In  ahortfe  the 
riatioB  in  whieh  m||^ 
either  grant,  modify, 
sought  or  aii^  part 

On  Angnat   17,  IWtt, 
amended  bill, 
rado  and  ^te 
who  were  ehaifod  to  W 
ing  the  flow  ol  water  in 
Colorado  and  atfaval  oi 
swered.    For  reaaons  i 
from  the  optnion  the 
rations  will  not  ba  « 
those  of  Oolorada. 


and  oorpurationi  la  Omffii 
parties  herate;  wlai  lii^ b 
stually  aitiwM  en  lii  1^ 


I^Od. 
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United  States,  upon  leave,  filed  its  petilioit 
if  intervention.  The  issue  between  these 
lercrftl  p&rtiea  haviDg  been  perfected  by  rep- 
'ie&ticiiiBj  a  commissiotier  mvus  appointed  to 
»ke  evidence^  and,  alter  that  had  been 
Aken  and  abstracts  prepared,  counsel  for 
,tae  respective  partiee  were  beard  in  argti- 
EieBtr  and  upon  the  pleadings  and  testimony 
ihe  caAe  was  submitted. 

Ill  order  that  tbe  ieaue  between  the  three 
principal  parties^  Kansas,  Ckjlorado,  and  the 
CJnited  States,  may  be  fully  disclosed, — al 
tliougb  by  so  doing  we  prolong  considerably 
tkla  opinion, — we  quote  abstracts  of  the 
p1eadin]crs  and  statements  thereof  made  by 
tlie  respeetive  counsel.    Counsel  tor  Kansas 

*"The  Ml)  of  complaint  alleges  that  the 
itate  of  Kansas  was  admitted  into  the 
On  ion  on  January  29^  1861,  that  the  state 
l^f  Colorado  was  admitted  on  August  1,  1876, 
mud  that  the  other  defendants  are  corpora 
ttooa  organized,  chartered,  and  doing  bus- 
Ineea  in  the  state  of  Colorado;  that  the  At* 
kansas  river  rises  in  the  Rocky  mountains, 
in  the  state  of  Colorado,  and,  flowing  in  a 
louth easterly  direction  for  a  distance  of 
about  *2^  miles,  crosses  the  boundary  into 
the  state  nf  Kansas;  that  the  river  then 
flows  in  an  easterly  and  southeasterly  direc* 
Hon  through  the  state  of  Kansas  for  a  dis- 
tance of  about  300  miles^  then  through  Ok- 
lahoma, Indian  territory,  and  Arkansas,  on 
Ita  way  to  the  sea.  Through  the  state  of 
Kansas  tbe  Arkansas  valley  is  a  level  plain 
but  a  few  feet  above  the  normal  level  of 
the  river,  and  is  from  2  to  25  miles  in  width. 
Back  to  the  foothills  on  either  side  there 
are  bottom  lands  which  are  saturated  and 
BUbirrigated  by  the  underflow  from  the  riv- 
er, and  are  fertile  and  productive  almost 
beyond  comparison.  The  Arkansas  river  is  a 
meandereii  stream  through  the  state  of  Kan- 
ia«,  and  under  the  laws  and  departmental 
rules  and  regulations  of  the  United  States  it 
is  a  navigable  river  through  the  state  of 
Kansas,  and  svas,  in  fact,  navigable  and  nav- 
igated from  the  city  of  Wichita  south  to  its 
moutb;  and  that  the  complainant  is  the 
owner  of  the  bed  of  the  stream  between  the 
tneandered  lines  in  trufit  for  the  people  of  the 
itate;  that  tbe  complainant  is  the  owner  of 
two  tracts  of  land  bordering  upon  the  river, 
one  at  Hutchinson  and  one  at  Dodge  City, 
apon  which  state  institutions  are  main- 
t&ined, — one  as  a  reform  school  and  the 
other  as  a  aoldiers'  home.  That  when  the 
rtate  of  Kansas  was  sdmittod  into  the  Un- 
ion it  became  the  owner,  iof  school  purposes, 
of  sections  16  and  30  of  each  congressional 
bownship^  of  which  the  complainant  still 
>wiie  many  thousand  acrps,  murh  of  which 
jorders  on  the  Arkansas  river.  That  by  act 
>f  Congress  of  March  3,  1863  [12  Stat,  at ' 
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L,  772,  chap.  96 j^  the  complainant  beeame 
the  owner  of  eaeb  odd-numbered  section  of 
land  in  the  Arkansas  valley  and  has  since 
conveyed  the  whole  of  this  land  for  the  pur- 
poses specified.  That  by  the  year  1868  •the[51] 
land  in  the  Arkansas  valley  began  to  be  tak- 
en by  actual  settlers^  and  by  the  year  1S75 
practically  all  the  bottom  lands  in  the  east 
or  lower  half  of  the  valley  were  entered  and 
settled,  and  title  obtained  from  the  United 
States  or  the  state  of  Kanaasj  and  by  the 
year  1832  the  west  or  upper  half  of  the  val-* 
ley  was  so  entered  and  settled  and  like 
titles  obtained.  By  the  year  IB 7^  a  railroad 
was  built  through  the  entire  length  of  the 
valley,  and  immediately  after  their  flettle- 
ment  these  bottom  lands  were  extensively 
cultivated^  large  crops  of  agricultural  prod- 
ucts were  raised,  towns  and  cities  sprang 
up,  population  rapidly  increased,  and  by  the 
year  1833  practically  al!  the  bottom  lands 
of  the  Arkansas  valley  were  in  a  state  of 
successful  and  prosperous  cultivation;  that 
the  waters  of  the  Arkansas  river  furnished 
the  foundation  for  this  prosperity.  These 
waters  fumiflhed  ft  wholesome  and  aniple 
supply  for  domestic  purposes,  for  the  wa- 
tering of  stocks  for  power  for  operating 
mills  and  factories,  for  saturating  and  sub- 
irrigating  the  bottom  lands  back  to  the  up^ 
lands  on  either  side  of  the  river,  so  that 
crops  thereon  were  not  only  bounteous  but 
practically  certain,  and  in  the  western  por- 
tion of  the  valley  these  waters  were  appro- 
priated and  used  for  surface  irrigation,  to 
supplant  the  scanty  rainfall  in  that  reffion. 
That  by  reason  of  these  uses  of  the  waters 
of  the  Arkansas  river,  and  the  almost  un- 
varying water  level  beneath  these  bottom 
lands  being  near  the  surface^  the  lands  in 
the  Arkansas  valley  in  the  state  of  Kansas 
were  of  great  and  permanent  value  to  the 
owners  and  settlers  thereont  and  those  upon 
the  tax  roils  of  the  state  of  Kansas  yielded 
a  large  and  increasing  revenue  to  the  com' 
plainant  for  state  purposes. 

^'That  after  the  lands  in  the  Arkansas 
valley  had  been  settled  and  raised  to  a 
high  state  of  cultivation,  all  the  bottom 
lands  in  the  valley  being  riparian  lands  and 
directly  affected  by  the  presence  *and  flow  of 
the  river,  and  after  parts  of  the  flow  of  the 
river  had  been  used  for  manufacturing  and 
milling  purposes,  and  after  the  riparian 
lands  had  been  largely  and  extensively  ir- 
rigated in  the  valley  of  the  river  in  the 
western  portion  of  'Kansas,  and  after  por-[a3i] 
tiona  of  the  land  so  belonging  to  the  com^ 
plainant  had  been  sold  and  conveyed^  the 
Htate  of  Colorado  and  other  defendants  be* 
gan  systematically  appropriating  and  di- 
verting the  waters  of  the  Arkansas  river, 
in  the  state  of  Coloradoj  between  CaSon 
City  and  the  Kansas  state  line,  for  the  pur- 
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pose  of  irrigating  dry,  barren,  arid,  nonrl- 
parian,  and  nonsaturated  lands  lying  on 
either  side  of  the  riyer,  and  often  many 
miles  therefore,  and  by  the  year  1891  all 
the  natural  and  normal  waters  and  a  large 
portion  of  the  flood  waters  of  the  Arkansas 
river  were  so  appropriated  and  diverted  and 
actually  applied  to  these  dry,  barren,  arid, 
nonriparian,  and  nonsaturated  lands  in  the 
state  of  Colorado,  said  diversions  increasing 
from  year  to  year,  as  their  means  of  diver- 
sion became  more  complete  and  perfect,  so 
the  average  flow  of  the  river  was  greatly 
and  permanently  diminished  and  the  normal 
flow  of  the  river,  exclusive  of  floods,  was 
wholly  and  permanently  destroyed,  the  navi- 
gability of  the  river  where  navigable  before 
has  been  ruined,  the  power  for  manufactur- 
ing purposes  greatly  diminished,  the  sur- 
face of  the  underflow  beneath  the  bottom 
lands  has  been  lowered  about  5  feet,  and  the 
water  for  the  irrigation  ditches  in  the 
western  part  of  Kansas  has  been  entirely 
out  off.  The  loss  sustained  by  the  com- 
plainant and  its  citizens  has  been  great  and 
incalculable.  The  benefits  of  river  naviga- 
tion are  gone;  the  cheap  water  power  has 
been  replaced  by  the  costly  steam  power; 
the  productiveness  and  value  of  the  bottom 
lands  have  been  greatly  diminished;  the  ir- 
rigation ditches  are  left  dry  and  the  lands 
uncultivated;  and  the  revenues  of  the  state 
of  Kansas  and  its  municipalities  have  been 
materially  decreased.  Against  this  loss  and 
injury  the  complainant  prays  the  assistance 
of  this  court." 

In  the  brief  of  counsel  for  Colorado  it 
is  said: 

"The  contention  of  the  defendant,  state  of 
Colorado,  as  to  the  facts^  may  be  concisely 
stated  as  follows:  The  Arkansas  river,  pop- 
ularly so  called,  is  substantially  two  rivers, 
^-one  a  perennial  stream  rising  in  the 
mountains  of  Colorado  and  flowing  down  to 
the  plains,  and  this  Colorado  Arkansas, 
[U]when  the  •river  was  permitted  to  run  as  it 
was  accustomed  to  run,  prior  to  the  period 
of  irrigation,  poured  into  the  sands  of  west- 
em  Kansas,  and  at  times  of  low  water  the 
river  as  a  stream  entirely  disappeared.  Its 
waters  were  to  some  extent  evaporated,  and, 
as  to  the  residue,  were  absorbed  and  swal- 
lowed up  in  the  sands.  So  that  from  the 
vicinity  of  the  state  line  between  Kansas 
and  Colorado  on  eastwardly,  as  far,  at 
leastv  as  Great  Bend,  if  not  farther,  at  such 
times  of  low  water  there  was  no  flowing  Ar- 
kansas river.  Farther  east,  however,  a  new 
river  arose,  even  at  such  times  of  low  water, 
and  partly  from  springs,  partly  from  the 
drainage  of  the  water  table  of  the  country 
supplied  by  rainfall,  and  partly  from  the 
surface  drainage  of  'an  extensive  territory, 
tRis  river  gradually  again  became  a  peren- 
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nial  stream,  so  that  south  of  Wichita,  and 
from  there  on  to  the  mouth  of  the  river  the 
JTansas  Arkansas,  as  a  new  and  separate 
stream,  had  a  constant  flow.  Such«  as  the 
river  was  accustomed  to  flow,  was  the  Ar- 
kansas of  the  period  prior  to  irrigation.  It 
was  a  'broken  river.'  It  is  true  that  at  all 
times  in  early  years,  and  now,  the  Arkansas 
river  at  times  of  flood,  or  of  what  might 
be  called  high  water,  has  a  continuous  flow 
from  its  source  to  its  mouth;  but  a  flow, 
even  in  times  of  flood  or  high  water,  which 
diminishes  through  the  sandy  waste  east  of 
the  Colorado  state  line  above  described,  so 
that  oftentimes  even  a  flood  in  Colorado 
would  be  completely  lost  before  it  had 
passed  over  this  arid  stretch  of  sandy  chan- 
nel, and  high  water  would  always  be  di- 
minisned  in  flow  through  the  same  stretch 
of  country.  This  river  is  as  if  it  were  a  cur- 
rent of  water  passing  over  a  sieve;  if  the 
current  be  slow  and  the  volume  not  excessive 
all  of  it  sinks  through  the  sieve  and  none 
passes  on  beyond;  when  the  current  is 
rapid  and  the  volume  is  large,  still  a  large 
amount  sinks  in  the  sieve,  and  the  residue 
passes  on  beyond. 

"Now,  the  irrigators  of  Colorado  have 
conflned  their  actions  to  the  Colorado  Ar- 
kansas above  described.  They  have  taken 
the  waters  of  the  perennial  stream  before  it 
reaches  this  sieve,  through  which  it  wasted; 
they  have  lifted  that  stream  out  of  *  the  [54] 
sandy  channel  in  which  it  had  flowed,  and 
applied  it  to  beneflcial  uses  upon  the  land; 
carried  the  body  of  it  along  at  a  higher  level 
than  where  it  was  accustomed  to  run,  and 
they  finally  restore  it,  practically  undimin- 
ished in  volume,  so  far  as  regards  practical 
use,  at  points  in  the  ancient  channel  farther 
east  than  the  river  at  low  water  was  aocua- 
tomed  to  flow  before  the  period  of 
irrigation.  The  effect  of  the  diversion 
of  this  water  in  Colorado,  the  carrying 
of  it  forward  on  a  higher  level,  the  return 
of  waters,  partly  through  seepage  and  part 
ly  through  direct  delivery  at  waste  gates, 
and  the  effect  of  this  process  in  extending 
eastward  the  perennial  flow,  will  be  fully 
discussed  in  the  course  of  the  argument  to 
follow.  It  is  sufficient  in  this  preliminary 
statement  to  say  that  it  is  admitted  by  the 
complainant  that  in  the. course  of  a  twelve- 
month there  is  a  vast  amount  of  high  and 
flood  waters  of  the  Arkansas  that  are  never 
captured  by  man,  that  are  of  no  use,  but  are 
rather  of  injury  to  Kansas  riparian  proprie- 
tors, and,  so  far  as  any  beneficial  use  is 
concerned,  are  absolutely  wasted  and  lost. 
Kansas  does  not  claim  that  she  has  not 
abundance  of  water  in  times  of  flood  or  in 
times  of  high  water ;  her  complaint  is  based 
upon  the  alleged  fact  that  she  does  not 
have  what  she  was  accustomed  to  have  in 
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perJodA  ol  low  Wfttefj  wherpas,  io  fact,  &s 
iontended  bj  the  state  of  Colorado,  tbe  di- 
reisioiL  of  i«%ter  in  Cbtorado  into  ditches 
Uid  T«ser¥olrs,  continuing,  a^  it  doest 
;^i«}ug1ic»iit  tbe  je&r,  in  times  of  flood  and 
II  timea  of  high  water,  has  th«  efTeet, 
;lix^itg1i  seepage  and  return  watera^  to  give 
>ereuiiial  Titalit^  to  portions  of  this  at  ream 
turtng  what  woxild  otherwise  be  periods  of 
LepT^aion  or  euipension  of  flow/' 

Tbe  BTibstanee  of  the  petition  in  interven- 
Jon  is  thus  stated  by  counsel  for  the  gov- 
OTunent: 

**The  first  paragraph  of  tbe  aaid  petition 
Lescribes  the  Arkansas  river  from  its  source 
;o  Its  mouth*  and  alleges  that  it  is  not  nav- 
^ble  in  the  states  of  Colorado  and  Kansas 
lor  the  territory  of  Oklahoma,  but  is  navi- 
^ble  in  tbe  state  of  Arkansas  and  the  In- 
UmM  territory. 

'In  the  second  paragraph  it  is  alleged 
tlutt  the  lands  located  *within  the  watershed 
of  the  river  west  of  the  l^th  degree  of  Ion- 
^tude  are  and  lands. 

*The  third  paragraph  alleges  that  wiibin 
i&id  watershed  there  are  1,000.000  acres  of 
public  lands  that  are  uninhabitable  and  un< 
lalable. 

*Tbe  fourth  paragraph  alleges  that  said 
tands  can  only  be  made  habitable,  produe- 
U.'v^,  and  salable  by  impounding  and  storing 
Bood  and  other  waters  in  said  watershed 
bo  the  end  that  the  said  waters  may  be 
nsed  to  reclaim  said  land. 

"The  fifth  paragraph  alleges  that  there 
\b  not  sufficient  moisture  from  rainfall  to 
render  the  soil  capable  of  producing  crops  in 
^jing  quantities  in  the  watt^r.shpd  so  de- 
icribedj  and  that  they  can  only  be  made  to 
produce  crops  by  irrigation;  that  the  eom- 
aioti-Iaw  doctrine  of  riparian  rightg  is  not 
ikppUcable  to  conditions  in  the  arid  region 
md  bas  been  abolished  by  stitnte  and  by 
isage  and  custom ;  that  IherfH  has  been  es- 
tAbliabed  in  its  stead  in  said  region  a  doc^ 
aine  to  the  effect  that  the  waters  of  natu- 
ral streams  and  the  flood  and  other  wntors 
n&y  be  impounded,  appropriated,  diverted, 
ind  used  for  the  pnrposc  of  rcclaimii^g  and 
rrigating  the  arid  land,  therein,  and  that 
he  prior  appropriation  of  such  waters  for 
meh  purpose  gives  a  prior  and  superior 
■igbt  to  the  water  of  the  stream. 

^The  sixth  paragraph  alleges  that  legis- 
ation  of  Congress,  decisions  of  courts,  and 
icta  of  the  execntive  department  have  sanc- 
ioned  and  approved  the  use  of  water  for 
rrigation  purposes  in  the  arid  region,  and 
bat  he  who  is  prior  in  time  is  prior  in 
Ight,  and  that  it  ia  recognized  that  the 
iOtatnon-law  doctrine  of  ri  pari  an  rights  is 
lot  Applicable  to  the  public  land  owned  by 
be  United  States  in  the  arid  region, 

**The  seventh  paragraph   alleges  that,  in  , 
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accordance  with  and  In  reliance  upon  the 
doctrine  of  the  use  of  water  for  irrigation 
purposes^  the  inhabitants  of  the  arid  por- 
tion of  the  United  States  have  appropriat- 
ed and  used  the  waters  of  streama  therein 
to  reclaim  and  make  productive  and  profit- 
able about  10,000,000  acres  of  land,  which  * 
now  support  a  population  of  many  toillionSp 
and  that  the  inhabitants  of  Colorado  and 
Kansas  *w!tbin  the  watershed  of  the  Arkaii-[S8] 
saa  river  have,  by  irrigation  from  said  river, 
made  productive  and  profitable  about  20Q«* 
000  acres  of  land,  which  provide  homes  for 
and  support  a  population  of  many  tliou- 
sands. 

*'The  eighth  paragraph  alleges  that  tbe 
common 'law  doctrine  of  riparian  rights  is 
not  applicable  to  riparian  lands  within  tbe 
arid  region,  and  that  only  by  tbe  use  of 
w^atere  of  natural  streams  and  flood  waten 
for  irrigation  and  other  beneflcial  purposes 
can  the  lands  In  the  arid  rcigion  be  made 
produetive^  and  only  by  such  use  can  addi- 
tional areas 'be  reclaimed  and  rendered  pro- 
ductive and  salable. 

"The  ninth  paragraph  recites  tbe  pas* 
aage  of  the  so-called  reclamation  act  of  June 
17,  1002.  [32  Stat  at  L.  3B8^  chap.  1093, 
U.  S.  Comp.  Stat.  Supp.  1905,  p.  349.] 

"The  tenth  paragraph  alleges  that  about 
60.000,000  acres  of  land  belonging  to  tbe 
United  States  within  tbe  arid  region  can  be 
reclaimed  under  the  provisions  of  the  so- 
called  reclamation  aet» 

*'The  eleventh  paragraph  alleges  that  the 
amount  of  land  that  can  be  so  reclaimed 
will  support  a  population  of  many  millions. 

"The  twelfth  paragraph  alleges  that,  un^ 
der  the  operation  of  the  said  reclamation 
act,  100,000  acres  of  public  land  can  be 
reclaimed  within  the  watershed  of  the  Ar- 
kansas river  west  of  the  @9tb  degree  west 

*The  thirteenth  paragraph  alleges  that 
the  lands,  when  so  reclaimed^  will  support 
a  population  of  not  lesi  that  50,000. 

"The  fourteenth  paragraph  alleges  that, 
under  the  operation  of  the  so-called  reclama- 
tion act,  about  $1,000,000  has  been  expended 
in  exploring,  procuring,  and  setting  apart 
sites  upon  which  reservoirs  and  dams  con- 
templated by  tbe  act  can  be  constructed  and 
maintained;  that  contracts  have  been  let 
for  the  construction  of  reservoirs  which, 
when  completed,  will  cost  over  two  millloni 
and  will  have  a  storage  capacity  to  reclaim 
500,000  acres  of  arid  land,  which  land  when 
reclaimed  will  sustain  a  population  of  not 
less  than  250,000;  that  plans  are  contemplat- 
ed for  the  expenditure  of  |20,000,000  under 
•said  act,  to  irrigate  abont  1,000,000  acres  of  [57] 
arid  public  lands. 

'The  fifteenth  paragraph  recites  that 
there  are  $16,000,000  available  under  tb« 
go -called  reclamation  act^ 
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"The  sixteenth  paragraph  sets  forth  the 
contention  of  Kansas  as  seen  in  its  amended 
bill  of  complaint,  viz,,  that  it  is  entitled  to 
have  the  waters  of  the  Arkansas  river,  which 
rises  in  Colorado,  flow  uninterrupted  and 
unimpeded  into  Kansas. 

'The  seventeenth  paragraph  sets  forth  the 
contention  of  Ck>lorado  in  respect  to  its  claim 
of  ownership,  vw.,  that  under  the  provisions 
of  its  Constitution'  it  is  the  owner  of  all 
waters  within  that  state. 

''The  eighteenth  paragraph  is  as  follows: 

"  'That  neither  the  contention  of  the  state 
of  Colorado  nor  the  contention  of  the  state 
of  Kansas  is  correct;  nor  does  either  con- 
tention accord  with  the  doctrine  prevailing 
,|  in  the  arid  region  in  respect  to  the  waters 
1  of  natural  streams  and  of  flood  and  other 
waters.  That  either  contention,  if  sustained, 
would  defeat  the  object,  intent,  and  purpose 
of  the  reclamation  act,  prevent  the  settle- 
ment and  sale  of  the  arid  lands  belonging  to 
the  United  States,  and  especially  those  with- 
in the  watershed  of  the  Arkansas  river  west 
of  the  09th  degree  west  longitude,  and  would 
otherwise  work  great  damage  to  the  inter- 
ests of  the  United  States.' " 

Messrs.  S.  S.  Ashbaugh,  N.  H.  Loomis,  C. 
C.  Coleman,  and  F.  Dumont  Smith  argued 
the  cause  and  filed  a  brief  for  complainant : 

When  the  state  of  Kansas  was  admitted 
into  the  Union,  the  bed  of  the  Arkansas 
river  passed  to  the  state  of  Kansas. 

La  Plaisance  Bay  Harbor  Co.  v.  Monroe, 
1  Walk.  Ch.  (Mich.)  161;  Cox  v.  State,  3 
Blackf.  193;  Mobile  v.  Eslava,  9  Port.  (Ala.) 
604,  33  Am.  Dec  325. 

When  the  government  meanders  a  stream, 
and  sells  the  adjoining  land,  and  treats  the 
stream  as  if  it  were  navigable,  the  title  to 
the  soil  between  the  meandered  lines  vests 
in  the  state. 

Wood  V.  Fowler,  26  Kan.  682,  40  Am. 
Rep.  330;  Rossmiller  v.  State,  114  Wis.  169, 
68  L.R.A.  93,  91  Am.  St.  Rep.  910,  89  N.  W. 
839;  Richardson  ▼.  United  States,  100  Fed. 
714;  Pollard  v.  Hagan,  3  How.  212,  11  L.  ed. 
565;  Martin  ▼.  Waddell,  16  Pet.  367,  10  L. 
ed.  997;  Packer  v.  Bird,  137  U.  8.  661,  84 
L.  ed.  819,  11  Sup.  Ct.  Rep.  210;  Illinois  C. 
R.  Co.  V.  Illinois,  146  U.  S.  387,  36  L.  ed. 
1018,  13  Sup.  a.  Rep.  110;  Shively  v.  Bowl- 
by,  152  U.  S.  1,  38  L.  Qd.  331,  14  Sup.  a. 
Rep.  548. 

The  state  of  Kansas  in  this  case  is  more 
pre-eminently  the  proper  party  complainant 
than  was  the  state  of  Missouri  in  the  case 
of  Missouri  v.  Illinois,  180  U.  S.  208,  45  L. 
ed.  497,  21  Sup.  Ct.  Rep.  331,  or  the  state 
of  Pennsylvania  in  the  case  of  Pennsylvania 
V.  Wheeling  &  B.  Bridge  Co.  13  How.  519, 
14  L.  2d.  249. 

Kansas  is  a  common -law  state  so  far  as 
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the  doctrine  of  riparian  rights  is  concerned; 
but,  like  the  states  of  OEiIifomia,  Oregon, 
Washington,  North  and  South  Dakota,  Ne- 
braska, and  Texas,  Kansas  has  adopted  a 
rule  that  will  allow  the  largest  development 
of  its  territory  consistent  with  the  rights 
of  all  its  citizens. 

Clark  y.  Allaman,  71  Kan.  206.  70  L.ILA. 
971,  80  Pac,  671;  Lux  v.  Haggin,  69  Gal.  255, 
10  Pac.  674;  Gould  ▼.  Eaton,  117  Cal.  539, 
38  LJIJL.  181,  49  Pac.  577;  Benton  ▼.  John- 
oox,  17  Wash.  SS77,  39  L.R.A.  107,  61  Ana. 
St.  Rep.  912,  49  Pac.  495;  Low  v.  Schaffer, 
24  Or.  239,  33  Pac.  678;  Lone  Tree  Ditch 
Co.  ▼.  Cyclone  Ditch  Co.  16  S.  D.  519,  91  N. 
W.  352;  Crawford  Co.  v.  Hathaway  (Craw- 
ford y.  Hall)  67  Neb.  325,  60  L.R.A.  889, 
108  Am.  St.  Rep.  647,  93  N.  W.  781;  McOhee 
Irrig.  Ditch  Co.  v.  Hudson,  85  Tex.  587,  22 
S.  W.  398,  967;  Shamleffer  y.  Council  Grove 
Peerless  Mill  Co.  18  Kan.  24;  Wood  v.  Fow- 
ler, 26  Kan.  682,  40  Am.  Rep.  330;  Lake 
Koen  Nav.  Reservoir  &  Irrig.  Co.  v.  Klein, 
63  Kan.  484,  65  Pac.  684;  Sturr  v.  Beck,  133 
U.  S.  541,  33  L.  ed.  761,  10  Sup.  a.  Rep. 
350,  3  Kent,  Com.  439;  Smith  v.  Rochester, 
92  N.  Y.  473,  44  Am.  Rep.  393;  3  Famham, 
Waters,  1903. 

Even  though  it  were  considered  that  a 
limited  amount  and  a  reasonable  use  of  wa- 
ter for  irrigation  are  recognized  by  the 
common  law,  that  use  is  strictly  limited  to 
riparian  lands  and  to  a  reasonable  use. 

Heilbron  v.  Fowler  Switch  Canal  Co.  75 
Cal.  426,  7  Am.  St.  Rep.  183,  17  Pac  535; 
Crawford  Co.  v.  Hathaway,  supra;  Cline  y. 
Stock,  71  Neb.  70,  98  N.  W.  464,  102  N.  W. 
265. 

An  adjoining  landowner  may  not  drain 
percolating  water  from  the  lands  of  his 
neighbors,  make  merchandise  of  the  water, 
and  sell  it;  and  equity  will  enjoin  such 
drainage  of  adjoining  lands. 

Katz  y.  Walkinshaw,  141  Cal.  116,  64  L. 
R.A.  236,  99  Am.  St.  Rep.  35,  70  Pac.  663, 
74  Pac.  766;  Smith  v.  Brooklyn,  18  App. 
Div.  340,  46  N.  Y.  Supp.  141;  Forbell  y. 
New  York,  164  N.  Y.  522,  51  LJI.A.  695,  79 
Am.  St.  Rep.  666,  58  N.  E.  644. 

The  right  of  a  riparian  owner  on  a  stream 
to  its  flow  as  it  was  accustomed  to  run 
does  not  depend  upon  his  use  of  the  water, 
but  special  damage  caused  by  diversion  fur- 
nishes additional  ground  for  relief. 

Lux  y.  Haggin,  69  Cal.  255,  10  Pac.  674; 
Hargrave  y.  Cook,  108  Cal.  72,  30  L.R.A. 
390,  41  Pac.  18;  Whitney  v.  Wheeler  Cotton 
Mills,  151  Mass.  396,  7  L.RJ^.  613,  24  N.  E. 
774;  Reeves  v.  Backus-Brooks  Co.  83  Minn. 
339,  86  N.  W.  337. 

The  underflow  of  the  Arkansas  river  in 
Kansas  is  a  well-defined  subterranean 
stream,  distinct  from  underground  or  per- 
colating waters,  the  right  to  which  vests  in 
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the  owner  of  tbe  atiTfoce,  and  its  unlawfmt 
ji  vera  ion,  deprivation,  or  diminution  U  9. 
%nh»ttkntM  wrong,  for  which  equitj  will 
li^nt  relief. 

Famham,  Water*,  |  944,  p.  2726 ;  Buckers 
[irig,  JklilL  &  Improv.  Co.  v.  Farmers'  In- 
lependent  Diteh  Co.  31  Colo.  71,  72  Pac.  49  j 
Platte  Valley  Img,  Co,  v.  Backers  Irrig. 
Iljll.  at  Improv.  Co.  25  Colo.  82,  63  Pac.  334; 
Vineland  Irrig.  District  7.  Azuaii  TrrigEt- 
ng  Co.  126  CaL  486,  46  L.R.A.  820,  58  Pac. 
1057;  Lob  Angeles  v.  Pomeroy,  124  Cal. 
i23,  57  Pac.  585;  Kinney,  Irrigation,  f  78,  p. 
123;  Case  v.  Hoffman,  84  Wis.  438,  20  L.R. 
&.  40,  36  Am.  St.  Rep.  037,  64  N.  W.  703. 

The  right  to  use  water  of  a  river  for  fur- 
aiahing  power,  without  diminution  of  its 
[low,  is  a  riparian  right  which  attaches  to 
the  land.  It  t^ests  in  the  ownership  of  the 
land,  and  as  »uoh  it  cannot  be  injuriously 
i^eeted  by  tlip  proper  riparian  owner,  as 
haa  been  done  in  this  eai^  by  the  diverj^ion 
of  the  water  in  Colorado. 

Kimherly  Je  C.  Co,  v.  Hewitt,  75  Wis.  374, 
14  N.  W.  303;  Union  Water  Power  Co.  v. 
Auburn,  m  Me.  ^5,  37  L.R.A.  651,  60  Am. 
St,  Bep.  240,  37  Att.  33L 

Vested  rights  are  not  affected  by  state 
Lijiea, 

1  Famhamf  Waters,  p.  29;  Pine  v.  New 
York,  50  C.  C.  A.  146,  112  Fed.  98;  Holyoke 
Water  Power  Co.  ?.  Connecticut  River  Co, 
S2  Conn,  670.  22  Blatclif.  131,  20  Fed.  71; 
Rutx  V.  St.  Louis,  2  McCrary,  344,  7  Fed. 
133;  8  Harrard  Law  Rev.  p.  138;  Howell 
V.  Johnson,  89  Fed.  556;  Hoge  v.  Eaton,  135 
Fed.  411;  United  States  v.  Rio  Grande  Dam 
k  Irrig.  Co.  174  U.  S.  690,  43  L.  ed,  1136,  W 
Sup.  Ct.  Rep.  770;  Conant  v.  Deep  Creek  & 
D.  Valley  Irrig.  Co.  23  Utah,  627.  90  Am. 
St.  Rep.  721,  66  Pac.  188;  Opinion  of  Attf. 
Sen.  4  Am.  L.  Reg.  385;  Slack  v.  Wakott,  3 
Mason,  517,  Fed.  Cas.  No.  12,932;  Ander- 
son V.  Bassman,  140  Fed.  14. 

The  defendants  in  this  case  can  claim  no 
protection  in  appropriating  and  monopoliz- 
ing the  whole  flow  of  the  Arkansas  river  in 
Colorado,  by  virtue  of  any  Federal  enact- 
ment  or  Federal  decision. 

Atchison  v.  Peterson,  20  Wall.  507.  22  L. 
ed.  414;  Basey  v.  Gallagher,  20  Wall.  671, 
22  L.  ed.  452;  Jennison  v.  Kirk,  08  LI  S.  456, 
25  L.  ed.  241;  Sturr  v.  Beck,  133  IT.  S.  541, 
33  L.  ed.  761,  10  Sup.  a.  Rep.  350^  United 
States  V.  Rio  Grande  Dam  &  Irrig,  Co.  174 
U.  S.  690,  43  L.  ed.  1136,  19  Sup.  Ct.  Rep. 
770;  Schwab  v.  Beam,  86  Fed.  41;  Howell  v. 
Johnson,  89  Fed.  556;  Pine  v.  New  York, 
103  Fed.  337;  Benton  v.  Johncox,  17  Wtis^h. 
277,  39  L.R.A.  107,  ^1  Am.  St.  Rep.  912,  49 
Pac.  495;  Gould  v.  Eaton,  117  Cal.  539,  38 
LR.A.  181,  49  Pac.  577;  New  Whatcom  v. 
Fairhaven  Land  Co.  24  Wash.  493,  64  L.R.A. 
190,  64  Pac.  735. 
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Treating  Kansas  and  Colorado  In  all  re 
gpects  aa  separate  nations,  and  igoorlBg  the 
vested  rights  of  Kansas  under  the  conrnioa 
law,  the  contention  of  Colorado  with  respect 
to  its  right  to  divert  all  the  waters  of  the 
Arkansas  river  Is  uDtenabte,  and  Kansas 
is  entitled  to  relief. 

1  Farnham,  Waters,  29;  1  Wharton,  In- 
ternational Law  Digest,  I  20,  pp,  62,  63; 
7  Messages  &  Papers  of  the  Presidents,  p, 
104;  Wbeaton,  Intematfonal  Law,  3d  ed. 
242,  244,  247,  252;  Sbow*s  Cas.  Tnternational 
Law,  6  8,  p.  32;  Opinion  of  Atty,  Gen.  4 
Am,  L,  Reg.  385, 

The  neoesBiUes  of  one  man,  or  of  any 
number  of  men,  cannot  justify  the  taking  of 
another's  property  without  his  consent  and 
without  coinpensation. 

Benton  v.  Johncox,  17  Wash.  277,  30  L.R, 
A.  107,  61  Am.  St.  Rep,  912,  49  Pac.  497, 

Messrs.  Clyde  C.  Dawson,  Piatt  Rogers, 
H.  C,  Miller,  and  Joel  F.  Vaile  argued  the 
cause,  and,  with  Messrs.  Charles  D.  Hayt, 
C.  W.  Waterman,  F.  E.  Gregg,  W.  R.  Ram- 
sey, and  I.  B.  Melville,  6led  a  brief  for  de- 
fendant the  state  of  Colorado : 

Kansas  has  no  riparian  rights  derived 
from  the  ao-called  underflow. 

Case  T.  Hoffman,  84  Wia,  438,  20  L.R,A. 
40,  36  Am.  St.  U^p.  937,  54  N.  W,  793  j 
Eari  V.  DeHart,  12  N.  J.  Eq.  280,  72  Am, 
Dec,  306;  Dickinson  v.  Grand  Junction  Ca* 
nal  Co.  7  Bxch,  282;  Chasemore  v.  Eicbarde, 
7  H,  L.  Cas.  309;  Emporia  v,  Soden,  25  Kan. 
610,  37  Am.  Rep.  265;  Farnham,  Waters,  | 
944. 

Even  if  Kansas  possesses  riparian  rights 
to  the  full  esctent  claimed  by  her,  yet  she 
has  no  right  of  action  in  the  absence  of 
injury,  inflicted  or  threatened. 

Clark  V.  Allaman,  71  Kan,  206,  70  L,R.A, 
071,  80  Pac  571;  Reeves  v.  Backus  Brooka 
Co.  83  Minn.  339,  86  N.  W.  337;  Kansas  v. 
Colorado,  185  U.  S.  125,  U7,  46  L.  ed.  838, 
848,  22  Sup.  Ct.  Rep.  552;  Missouri  v.  Illi- 
nois. 200  U.  S.  496,  50  L.  ed.  572,  26  Sup, 
Ct.  Rep.  268. 

Kansas  Is  precluded  from  claiming  that 
her  riparian  righta  should  take  precedence 
of  the  beneficial  use  of  the  waters  of  the 
Arkansas  on  arid  lands  in  Colorado. 

Indiana  v.  Milk,  11  Biss.  197,  11  Fed.  397; 
Missouri  v,  Blinola,  supra. 

One  who  owns  to  the  middle  of  the  stream 
has  a  property  interest  in  the  flow  of  tha 
water  over  the  land  he  so  owns,  but  there 
is  oertainly  no  eorresponding  interest  in  the 
flow  of  the  river  by  one  who  has  no  title  to 
the  underlying  land.  It  would  seem  that 
the  property  interest  in  the  nature  of  a 
riparian  right  to  the  flow  of  the  stream  ia 
by  most  authorities  (with  some  oocaiional 
difference  of  opinion)    held  to  result  from 
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this  ownership  of  the  soil  over  which  the 
water  flows. 

Angell,  Watercourses,  7th  ed.  |  6;  Tyler 
V.  Wilkinson,  4  Mason,  400,  Fed.  Cas.  No. 
14,312;  La  Plaisance  Bay  Harbor  Co.  v. 
Monroe,  1  Walk.  Ch.  (Mich.)  166;  St.  Paul 

6  P.  R.  Co.  V.  Schurmeir,  7  Wall.  272, 289, 19 
L.  ed.  74,  78;  Tomlin  v.  Dubuque,  B.  &  M. 
R.  Co.  32  Iowa,  109,  7  Am.  Rep.  176;  Peo- 
pie  ex  rel.  Loomis  ▼.  Canal  Appraisers,  33 
N.  Y.  461;  People  v.  Tibbetts,  19  N.  Y.  628; 
Wood  V.  Fowler,  26  Kan.  690,  40  Am.  Rep. 
330;  Crawford  Co.  v.  Hathaway  (Crawford 
Co.  V.  Hall)  67  Neb.  325,  60  L.RJ^.  901,  108 
Am.  St.  Rep.  647,  93  N.  W.  789. 

Riparian  rights  at  common  law  include 
the  right  to  irrigate  riparian  lands. 

3  Famham,  Waters,  1896;  17  Am.  &  Eng. 
Enc.  Law,  2d  ed.  p.  487:  Clark  ▼.  Allaman 
and  Crawford  Co.  v.  Hathaway,  supra. 

In  humid  countries,  where  no  question 
of  the  necessities  of  the  people  growing  out 
of  aridity  of  the  soil  could  arise,  this  ripa- 
rian right  of  irrigation  has  been  recognized. 

Weston  V.  Alden,  8  Mass.  136;  Anthony 
V.  Lapham,  5  Pick.  175^  Elliot  ▼.  Fitch- 
burg  R.  Co.  10  Cush.  194,  67  Am.  Dec.  85; 
Embrey  v.  Owen,  6  Exch.  371. 

The  common  law,  however,  recognizes, 
even  in  a  humid  country,  that  there  are 
certain  necessary  uses  to  which  the  riparian 
proprietor  has  a  natural  right  to  apply  the 
waters  of  the  stream  without  regard  to  the 
effect  of  such  use  upon  proprietors  below. 

Miner  v.  Gilmour,  12  Moore,  P.  C.  156; 
Atty.  Gen.  v.  Great  Eastern  R.  Co.  23  L.  T. 
N.  S.  344;  Stein  v.  Burden,  29  Ala.  133,  66 
Am.  Dec.  394 :  Anderson  v.  Cincinnati  South- 
em  R.  Co.  86  Ky.  49,  9  Am.  St.  Rep.  263,  6 
S.  W.  49;  HazeUine  v.  Case,  46  Wis.  394,  32 
Am.  Rep.  715,  1  N.  W.  66;  Evans  v.  Merri- 
weather,  4  111.  496,  38  Am.  Dec.  106;  Wads- 
worth  V.  Tillotson,  15  0)nn.  366,  39  Am. 
Rep.  301 ;  Rhodes  v.  Whitehead,  27  Tex.  310, 
84  Am.  Dec.  631 ;  30  Am.  &  Eng.  Enc.  Law, 
2d  ed.  pp.  358,  359  (b). 

In  construing  the  common  law  as  to  its 
application,  we  should,  within  the  reason- 
able limits  of  the  general  principles  in- 
volved, be  guided  by  the  conditions  and 
wants  of  the  people. 

Van  Ness  v.  Pacard,  2  Pet.  137,  144,  146, 

7  L.  ed.  374,  377;  Wheaton  v.  Peters,  8  Pet. 
691,  659,  8  L.  ed.  1055,  1080:  Re  Pennock, 
20  Pa.  274,  69  Am.  Dec.  718;  People  ex  rel. 
Loomi<4  V.  Canal  Appraisers,  33  N.  Y.  468; 
Dawson  v.  Coffman.  28  Ind.  224;  Penny  v. 
Little,  4  111.  306. 

In  view  of  the  condition  and  wants  of 
the  people  of  the  arid  section  of  the  United 
States,  the  use  of  water  in  the  irrigation  of 
lands  takes  the  rank  of  a  necessary  use, 
affected  by  the  same  rules  as  apply  to  other 
964 


necessary  uses  of  hmnaiiity  m 
by  the  common  law. 

Evans  ▼.  Merriweather,  4  HL  M,  M  Aa. 
Dec.  106;  Yunker  ▼.  IHdiola,  1  Gobi »; 
Rhodes  ▼.  Whitehead,  27  Tez.  310,  84  A& 
Dec.  631;  Hnd  Creek  Irrig.  AgA.  k  1B%. 
Co.  V.  Vivian,  74  Tex.  174,  11  &  W.  lOn; 
Gark  v.  Nash,  198  U.  S.  361.  S70, «  Ld. 
1086,  1088.  26  Sup.  Ct.  Rep.  676;  Utflii 
States  V.  Rio  Grande  Dam  &  Irrig.  Odl  174 
U.  S.  690,  43  L.  ed.  1136,  19  Snpi  a  Btpi 
770;  Gutierres  v.  Albuquerque  Lud  k  Ini^ 
Co.  188  U.  8.  646,  47  L.  ed.  588,  23  Sap^a 
Rep.  338. 

Within  the  permitted  limits  of  ve.  tli 
upper  proprietor,  by  virtue  of  Us  pontia 
on  the  stream,  has  the  first  right  to  thi 
use  of  its  waters. 

Chasemore  v.  Richards,  7  H.  L.  Cha  XI; 
Roberts  ▼.  Richards,  60  L.  J.  Gh.  N.  R  »; 
Barrett  v.  Metcalfe,  12  Tez.  Civ.  App.  SO. 
33  a  W.  769;  Mud  Creek  Irrig.  Agri.  k  Sq^ 
Co.  V.  Vivian,  74  Tex.  170,  11  &  W.  Mil: 
Merrifield  v.  Worcester,  110  Mass.  ill,  M 
Am.  Rep.  692;  Pennsylvania  Goal  Gb.  v. 
Sanderson,  118  Fk.  146,  67  Am.  Bepi  M I 
Atl.  463. 

The  only  limit  whieh,  under  t^nSmd 
the  common  law,  ean,  in  a  eaae  lOflh  u  Htk 
between  such  parties  as  are  now  bifoR  th 
court,  be  impoaed  as  the  latanl  eiM  if 
the  riparian  riglit,  la  thia  limit  of  bmfcU 
use  within  the  area  whUk  li  aaknl^ 
drained  by  the  ttream. 

Chauvet  v.  Hfll,  9S  Gal.  410, 28  Bml  IM 
Bathgate  v.  Irvine,  126  Gal.  148,  H  Aa 
St.  Rep.  168,  58  PtM.  442;  8o«th«i  G» 
fomia  Invest.  Go.  t.  WilaUre,  144  Ori.  ii 
77  Pac.  767;  Clark  t.  AllaDua,  71  E»M 
70  LJUL  071,  80  Pfee.  58S. 

Under  the  common  law  aa  Ht  aririi  h 
Kansas,  the  riparian  lighU  tkmg  tti  i^ 
kansaa  river  in  Kanaaa  are  niboviimAi  ti 
like  riparian  righta  In  Oolondou 

Clark  V.  Allaman,  Bapra. 

Mr.  David  C.  Boamaa  argoad  thi  OM 
and,  with  Messrs.  Caaa  E.  HaiiligUfi 
Fred  Herrington,  filed  a  Mef  for  MmW 
the  Colorado  Fuel  ft  Inm  Oompa^j: 

A  state,  when  admitted  to  Iki  Ui» 
stands  upon  the  same  footing  ii  iH  Nfi* 
as  the  thirteen  original  ttatoi;  mi  M 
statement  is  made  in  ovary  OMliiligiiL 

Texas  v.  Whita,  7  WaD.  TOO,  7II»  II L  fi 
227,  237;  Eseanaba  ft  L.  IL  Ti^^Ot^^ 
Chicago,  107  U.  8. 1178.  87  L.  ad-iftllf 
a.  Rep.  186;  MaaigaoK  t.  Sprt^mMt 
S.  473,  60L.ed.874.288ap.Ctr     ~^ 

Tliera  ia  no  rale  of  faitenatioH 
ing  a  lower  nation  any  riglit  of 
the  water  wtthia  the  ~ 


thereto. 


one,  or  impoaing  on  tho  laltv  aiy  M^* 
ohligatioB  to  any  <      r  lolin  ii  ^n^ 
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8t&t#  contfol  of  water  fi  not  restricted 
hj  any  of  the  ptovmonu  of  the  Federal 
Conftitutlon.  ' 

MancheBter  ^.  Mas&a^huaettB^  139  U.  S. 
840,  2B6.  ag  L.  ed.  159,  167.  H  Sup,  a.  Rep, 
SS9;  Geer  v.  Connect  icut,  161  U.  S.  519,  40 
L,  ed.  703,  16  Sup,  Ot.  Eep.  600^  Ward  v. 
Bace  Horae,  163  U.  S.  504,  41  L.  ed.  244,  16 
©up.  a.  Eep.  1076. 

The  riparian  doctrine  doeB  not  prevail 
throughout  Kan  Baa. 

Campbell  v.  Grimes,  62  Kan,  503,  64  Pac. 
82;  Lake  Koen  NaT.  Reservoir  &  Irrig.  Co, 
».  Klein,  03  Kan.  484,  65  Pac,  684. 

Colorado  h  an  independent  nation  in  re- 
ftpeel  to  the  control  of  its  waters. 

United  States  v.  E.  C.  Knfght  Co.  156  U. 
8.  11-14,  39  L,  ed,  328,  329,  15  Sup.  Ct.  Eep. 
240:  Perfcina  County  v.  Graff,  52  C.  C,  A. 
243.  114  Fed.  441;  21  Ops,  Atty.  Gen.  274. 

Mr.  Piatt  Rogers  argued  the  cause,  and, 
with  Mestara.  John  F.  Sha froth  and  Frank 
E,  Gre^.  tiled  a  brief  for  defendant  the 
Arkansas  Valley  Sugar  Beet  &  Irrigated 
land  Company, 

Mr.  C.  C.  Goodale  filed  a  brief  for  defend- 
ADt  the  Graham  Ditch  Company, 

Mfsers.  Piatt  Rogers*  John  F.  Shafroth, 
Frank  E,  Gregg,  C,  C.  Goodale,  D.  C  Bea* 
man.  C>  E.  Gast,  and  F,  A.  Sabin  also  filed 
a  brief.  <m  behalf  of  individual  defendanta, 
la  support  of  their  motion  to  diamias  the 
hill. 

Boliaitor  General  Ho?t  argued  the  cauee 
for  the  United  States: 

Assuming  that  there  is  power  somewhere 
ouifiide  the  two  statoa  to  adjust  the  dis- 
pute,  the  principle  of  law  to  be  found  and 
applied  will  tnaugiirate  a  new  law  of  waters 
on  interatate  streams;  that  li,  on  main 
itreame  which  actually  cross  state  linea. 
The  strict  common- law  rule  of  riparian 
rights  cannot  control  this  new  law  for  the 
arid  region.  The  common  law  would  not  be 
the  pervading  and  p^rmant^nt  institution 
which  it  is  if  it  had  not  contained  the  seeds 
of  growth  and  free  developnientj^not  to 
break  down  conati  tut  ions  and  laws^  but  to 
adapt  tbem  to  new  timea^  places,  and  con- 
ditious. 

Hnrtado  v.  California,  110  U.  S,  531,  28 
L.  ed.  237^  4  Sup.  Ct,  Rep.  Ill,  292;  Wood- 
inan  T,  Pitman,  7D  Me.  458,  1  Am.  St.  Rep. 
942,  10  Atl.  321. 

Irrigation  was  always  a  common -law  use^* 
and  a  new  combination  of  the  common  law 
la  taking  shape  here^  because  the  doctrine 
of  reasonable  use  is  qualifying  the  unre- 
lieved common -law  mien 

aarfc  V.  Nash.  108  TJ.  B.  361,  49  L,  ed. 
1085,  25  Sup.  Ct,  Rep.  676. 

The  very  fact  that  the  controveray  is 
jiuticiable  here  is  pn'fof  that  Colorado  can- 
Bot  do  as  she  sees  fit  without  aeeoiintabil- 
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ity.  She  is  a  sovereign  state  of  this  Unfon, 
but  not  a  sovereign  nation.  There  is  a 
higher  aovereignty,  AH  the  etates  havo 
tranaf erred  the  decision  of  their  eon  trover* 
sies  to  this  court, 

Rhode  Island  v,  Massacbufietta^  12  Fet» 
743,  9  L.  ed,  1268. 

Commerce  is  intercourse,  and  it  may  well 
be,  tinder  the  famoua  definition  of  Marshall 
(Gibbons  v.  Ogden,  9  Wheat.  189,  190,  6  Lw 
ed.  68,  69),  and  the  pnnciples  of  constitu- 
tional expansion  which  he  laid  down,  that 
the  word  imports  interoourae  in  the  broad- 
eat  sense. 

The  word  is  not  restricted  to  trad*  and 
traffic,  or  navigation,  or  transportation;  no 
on^  can  now  say  definitely  what  movements 
and  interactions  across  state  linea  may  not 
be  embraced  within  its  meaning.  When  to 
the  power  over  interstate  commerce^  ao  re- 
garded, the  powers  necessary  to  carry  that 
power  into  effect  are  added,  it  may  well  be 
that  conflicting  irrigation  rights  between 
two  states,  on  the  waters  of  a  stream 
passing  from  one  state  to  another,  involve 
the  power  over  interstate  commense. 

Implied  power  beconica  appropriate  and 
tegitimate  here  by  reason  of  the  Federal 
relation.  Just  because  it  is  a  controveray 
between  two  states,  the  sovereignty  between 
them  and  above  them  both  must  harmonize. 
The  power  in  Congress  to  make  necessary 
and  proper  laws  is  given  not  only  for  car- 
rying into  execution  the  foregoing  powers^ 
but  also  all  other  powers  vested  by  this 
Constitution  in  the  government  of  the 
United  States.  The  other  powers  are  espe- 
cially needed  to  adjust  and  preserve  the 
Federal  relatione  between  states. 

There  ia  no  sharp  line  between  Implied 
pc»wers  and  inherent  powers.  The  e^rpan* 
a  ion  of  Implied  powers  and  the  existence 
of  inherent  powers  lie  close  together. 

M'Culloch  V,  Maryland,  4  Wheat.  405,  4 
L,  ed.  601 ;  Martin  v>  Hunter,  I  Wheat,  326, 
4  L.  ed.  102;  United  States  v.  Harris,  106 
U.  S.  635,  27  L.  ed.  292,  1  Sup,  Ct,  Rep, 
601;  Gibbons  v.  Ogden,  9  Wheat.  195,  6  L, 
ed.  69. 

Whatever  object  of  government  ia  con- 
finedj  in  its  operation  and  effects^  within 
the  bounds  of  a  particular  state,  should  ha 
considered  aa  belonging  to  the  government 
of  that  state;  whatever  object  of  govern- 
ment extends,  in  its  operation  or  effeeta, 
beyond  the  bounds  of  a  particular  state, 
should  be  considered  as  belonging  to  the 
government  of  the  United  States. 

1  Wilson's  Works,  p,  633, 

Whenever  an  object  occurs,  to  the  djre<^ 
tion  of  which  no  particular  state  is  eom- 
petent,  the  management  of  it  must  of  ne*^ 
cesaity  belong  to  the  United  Statea  in  Con* 
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grew  assembled.  There  are  many  objects  of 
this  extended  nature. 

1  WUson's  Works,  p.  568. 

Nonenumerated  powers  are  included  in 
the  authority  expressly  given  to  make  all 
necessary  and  proper  laws  "for  carrying 
into  execution  the  foregoing  powers  and  all 
other  powers  vested  by  this  Constitution  in 
the  government  of  the  United  States,  or  in 
any  department  or  officer  thereof." 

Legal  Tender  Cases,  12  Wall.  457,  20  L. 
ed.  287,  Affirmed  in  110  U.  S.  421,  38  L.  ed. 
204,  4  Sup.  a.  Rep.  122;  Re  Debs,  158  U.  8. 
679,  39  L.  ed.  1100,  16  Sup.  Ct.  Rep.  900. 

Since  the  Constitution  says  "all  other 
powers  vested,"  that  means  more  than  pow- 
ers enumerated  or  powers  expressly  dele- 
gated. This  is  emphasized  by  the  fact  that 
Chief  Justice  Marshall  speaks  of  this  grant 
as  "the  last  of  the  enumerated  powers" 
(Gibbons  v.  Ogden,  9  Wheat.  187,  6  L.  ed. 
68).  Then,  other  powers  being  granted  be- 
sides the  "foregoing,"  to  which  the  power 
of  making  necessary  laws  is  superadded, 
these  other  powers  exist  and  are  vested, 
although  not  enumerated  or  expressly  dele- 
gated. 

There  is  a  gap  and  vacancy  of  sovereign- 
ty somewhere,  if  the  sovereign  and  inherent 
power  of  one  state  is  restricted  to  its  own 
territory  (which,  of  course,  it  is),  and  there 
is  no  sovereign  and  inherent  power  in  the 
nation  to  regulate  where  the  powers  of  two 
or  more  states  overlap,  and  so  clash,  and 
injure  each  other  and  the  aggregate  inter- 
ests. This  entails  no  loss  of  powers  re- 
served to  the  states;  if  it  does,  we  are  in  a 
vise, — both  the  states  and  the  nation  pow- 
erless at  the  very  point  where  competent 
power  is  most  essential. 

Assistant  Attorney  General  Campbell  and 
Mr.  A.  C.  Campbell  argued  the  cause,  and, 
with  Solicitor  General  Hoyt,  filed  a  brief  for 
the  United  States,  intervener: 

The  reclamation  and  cultivation  of  the 
arid  lands  belonging  to  the  government  is 
indispensable  to  the  future  growth  and  proa- 
perity  of  the  nation. 

3  Famham,  Waters,  p.  1895a. 

The  policy  of  the  government  recognizes 
and  demands  that  the  public  lands  shall  be 
reclaimed,  settled,  and  cultivated. 

Atchison  v.  Peterson,  20  Wall.  607,  613, 
22  L.  ed.  414,  416;  Bascy  v.  Gallagher,  20 
Wall.  670,  081,  682,  22  L.  ed.  462,  454;  Tar- 
tar v.  Spring  Creek  Water  &  Min.  Co.  6 
Cal.  397;  Jennison  v.  Kirk,  98  U.  S.  463,  23 
L.  ed.  240;  Broder  v.  Natoma  Water  ft  Min. 
Co.  101  U.  S.  274,  276,  25  L.  ed.  790,  791; 
Fallbrook  Irrig.  -District  v.  Bradley,  164  U. 
8.  112,  41  L.  ed.  369,  17  Sup.  a.  Rep.  66; 
United  States  v.  Rio  Grande  Dam  ft  Irrig. 
Co.  174  U.  S.  690,  43  L.  ed.  1136,  19  Sup. 
Ct.  Rep.  770;  Gutierres  v.  Albuquerque 
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Land  ft  Irrig.  Go.  188  U.  a  645,  47  L  d. 
688,  23  Sup.  Cfc.  Rep.  338;  Clark  v.  Ihih. 
198  U.  S.  Stl,  49  L.  ed.  108S,  25  8^  a 
Rep.  676'. 

The  public  arid  landa  eannot  be  itduHl, 
nor  can  the  policy  of  the  gowa— i  k 
carried  out,  under  the  applieatin  of  tli 
common-law  doctrine  of  riparian  rlglta,  mt 
under  the  application  of  that  doetrine  Mtk 
same  has  been  modified  by  tlw  kpiiitiii 
and  declared  by  the  judieial  departantirf 
some  of  the  western  stataa. 

Stowell  y.  Johnson,  7  Utah,  216,  21  ht 
291;  aough  ▼.  Wing,  2  Aria.  371,  17  ht 
456. 

A  euatom  prooeeding  from  eertah  niMi- 
able  use  raperaedea  the  oommon  law. 

Wharton,  Legal  Maxima,  102. 

However,  there  ia  no  oommoB  bw  ii  thi 
United  States  separate  and  distiaet  ftw 
the  oommon  law  in  the  atatea,  and  it  cu  li 
made  a  part  of  our  Federal  ^yitiB  o^f 
by  legislative  adoption  (Wheaton  ▼.  IMMk 
8  Pet.  591,  658,  8  L.  ed.  1056,  1071).  al- 
though the  prindplea  of  the  eommoa  Inr 
are  operative  npon  all  Intentate  uunf 
cial  transactiona,  except  ao  far  aa  thij  in 
modified  by  oongreaaicmal  enaetmeit 

Western  U.  Tekg.  Od.  ▼.  Oidl  Fih  Ok 
181  U.  S.  02,  102,  45  L.  ed.  765,  TTOlII  8i^ 
a.  Rep.  561. 

Even  though  it  be  coneeded  ttet  tk  i* 
ject-matter  of  thia  aetion  ia  aa  "iaUnUli 
commercial  transaetioB,"  the  rah  of  thi 
common  law  should  not  ho  applM.  far  th 
reason  that  Oongreaa,  by  kgidatlm,  ari  » 
pecially  by  the  reclamation  act,  his  mi" 


fied,  if  not  entirely  abrogatadt  thi 
of  the  oommon  law  with  ngaid  to 
rights  along  interatata  atnama. 

But  this  court  haa  held.  In  TMIiiM* 
V.  Rio  Grande  Dam  ft  Irrig.  On.  174  QL  ft 
600-703,  43  L.  ed.  11S6-1141,  U  8i|L  & 
Rep.  770,  that  the  atate  had  thi  pwwf» 
change  the  commoa-law  nila  aa  to  rimtf 
within  its  domlniona,  anhjeefc  to  Ihi  Uti- 
tiona  therein  atated.  And  the  pvphiftli 
state  of  Colorado^  by  their  OoMllHte 
have  not  only  chnngid  that  nhk  M  ^ 
highest  court  haa  held  that  wmkriltum 
applied  within  ita  bonndarto  l(MhT.M 
Hand  Ditch  Oo.  6  Oolo.  447).  Vfim  «M 
principle,  then,  may  thia  oomt  im  4* 
the  state  of  Oohirado  and  iU  pai|li  ^^ 
of  the  common  law  whiA  tha  orarti  Ihi^ 
in  and  the  people  have  rapndtaliit 

The  doctrine  of  ripnrian  i%Mi»iMrh 
its  strict  or  in  ita  modlftid  far^ Mi* 
doctrine  which  ia  eaaential  to  thi  wiw> 
tion  and  cuiuvi  of  tha  aril  '■'^ 

viB.,  the  a]  a  off  thi  mM* 

streama  for  ir  paipoaMr-M*h^ 

siatent  and  i  Ua  wtt  «i*^ 

Ml«ft 
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mad  cftnnot  e^it  in  t1i€  same  atate  or  on 
the  SREne  stream  at  the  same  tioae. 

Stowell  V.  Johnsoiii  supra;  Works,  Irri- 
gating Lawg»  p.  17. 

The  state  of  Colorado  doea  not  have  the 
status  of  an  independent  nation. 

Sew  Hampshire  v.  Louisiana,  IQS  U,  S,  7S, 
90,  27  L.  ed.  656,  661,  2  8up.  Ct.  Eep.  176. 

Colorado  as  a  state  has  the  same  power 
and  control  over  the  waters  withm  Its  bor* 
der«  as  an  independent  nation  over  the  wa- 
ters within  its  borders. 

Hog©  t.  Eaton,  135  Fed,  411;  Howell  v. 
Johnaon,  89  Fed,  556;  Perkins  County  v* 
Graff.  52  C  C  A.  243,  114  Fed.  441 ;  Morris 
?,  Beau,  12a  Fed.  618;  Miller  v.  Rickey,  127 
Fed.  573;  Anderson  v.  Baasman,  140  Fed, 
10;  Willey  v.  Decker,  11  Wyo.  495,  100  Am. 
St,  Hep,  039,  73  Pac.  210. 

While  neither  Kansas  nor  Colorado  ever 
wa^  sovereign,  even  in  the  sense  that  each 
of  the  original  states  was  sovereign,  yet 
both  eama  into  the  Union  on  an  equal  foot- 
ing with  each  of  the  original  states;  and 
H  would  appear  to  be  unijnestionable  that 
^ch  of  them,  by  assenting  to  the  Federal 
Oonatitution  and  becoming  a  member  of 
the  Union,  agreed  not  to  adopt  any  law  the 
.enforcement  of  which  would  work  injury  to 
the  rights  of  any  other  atate  or  ite  people, 
or  to  the  citizens  of  any  other  at  ate  ^  or  to 
the  United  States  as  a  nation,  or  its  prop- 
,  erty  (South  Carolina  v.  Georgia,  93  U.  S.  4, 
23  L.  ed.  7S!^).  Each  state,  however,  is  sov- 
ereign to  the  extent  that  it  may  adopt  any 
law  necessary  to  the  development  of  its 
resources  and  for  the  protection  of  its  citi- 
lens  in  their  personal  and  property  rights; 
and  this  court  has  held  ^United  States  y. 
Rio  Grande  Dam  &  Irrig,  Go,  174  U.  S.  690, 
703,  43  L,  ed.  1136,  1141,  10  Sup.  Ct.  Rep. 
770}  that^  to  this  end^  a  state  may,  by  leg- 
is]  at  ion,  permit  the  diversion  and  use  of 
the  water!  of  streama  within  its  borders 
for  irrigation  purposes,  subject ,  however,  to 
the  following  limitations*  First.  That,  in 
the  absence  of  specific  authority  from  Con- 
grefla,  a  state  cannot  by  its  legislation  de- 
stroy the  right  of  the  United  States,  as  the 
owner  of  lands  bordering  on  a  stream ,  to 
the  continued  flow  of  its  waters;  so  far,  at 
least,  as  may  be  necessary  for  the  bene- 
flcial  uses  of.  the  government  property.  Sec- 
ond* That  it  is  limited  by  the  superior  pow- 
er of  the  general  government  to  secure  the 
iin interrupted  nai^igability  of  all  navigable 
8t reams  within  the  limits  of  the  United 
States. 

When  the  Constitution  wan  framed  it  was 
anticipated  "that  a  state  ad  ministering  its 
affairs  with  prime  regard  to  its  own  in- 
terests should  sometimes  displease  and  even 
damage  a  neighbor." 

2  Columbia  Law  Rev,  p,  20i» 
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Between  states  dwelling  in  peace  and  con- 
cord, aa  are  the  statea  of  our  Union,  the 
equal  right  of  the  inhabitants  of  each  atate 
to  the  watera  of  intersecting  streams  must 
always  be  recognized. 

Hoge  V.  Eaton,  135  Fed.  414. 

Ckmaide  rat  ions  of  comity  would  §eem  to 
estop  Colorado  from  denying  to  the  citizens 
of  Kansas  the  aame  right  to  the  waters  of 
the  Arkansas  river  which  it  claima  for  its 
own  citizens,  which  h  that,  under  the  Con- 
stitution and  the  laws  of  the  at&te,  water 
may  be  taken  from  the  Arkansas  river  for 
irrigatioik  purposes,  and  that  be  who  ia 
prior  in  time  is  prior  in  right. 

Willey  T,  Decker,  supra;  Rosimiller  v. 
State,  114  Wis.  160,  53  L.R.A,  fl3,  91  Am. 
St.  Rep.  910,  89  N.  W.  S3». 

The  judgment  of  the  court  should  be  ex- 
ercised in  favor  of  that  rule  which  will  pro- 
duce the  greatest  good,  and  at  the  sama 
time  occasion  the  least  injury. 

Baltimore  &  0,  K  Co,  v.  Baugh,  14»  U,  S. 
368,  372,  37  h.  ed.  772,  775,  13  Sup,  Ct,  Rep, 
914;  Katz  V.  Walkmsbaw,  141  Cal  116,  64 
L,R.A.  248,  m  Am.  St.  Rep.  36,  70  Pac  663, 
74  Pac.  im-,  Morgan  v.  King,  30  Barb, 
16;  Beardsley  v.  Hartford,  50  Conn.  542,  47 
Am.  Rfip,  677. 

Mr.  Justice  Brewer  delivered  the  opinion 

of  the   court: 

^Vliile  we  said  in  overruling  the  demurrer 
that  ^'this  court,  speaking  broadly,  has  ju- 
risdiction," we  contemplated  further  con* 
side  rat  ion  of  both  the  fact  and  the  extent  of 
our  jurisdiction,  to  be  fully  determined  aft- 
er the  facts  were  presented.  We  therefora 
commence  with  this  inquiry.  And  first,  of 
our  jurisdiction  of  the  controversy  between 
Kansas  and  Colorado. 

This  suit  involves  no  question  of  bounds 
aiy  or  of  the  limits  of  territorial  jurisdic- 
tion. Other  and  incorporeal  rights  are 
claimed  \»j  the  respective  litigant*  Con- 
troversies between  the  states  are  becoming 
frequent,  ant!,  in  the  rapidly  changing  con- 
ditions of  life  and  business,  are  likely  to 
become  still  more  so.  Involving,  as  they  do, 
the  rights  of  political  communities  which  in 
many  respects  are  sovereign  and  independ- 
ent, they  present  not  infrequently  queationfl 
of  far-reaching  import  and  of  exceeding  dif- 
ficulty. 

It  is  well,  therefore,  to  consider  the  fo*^n- 
dations  of  our  jurisdiction  over  controver- 
sies between  states.  It  is  no  longer  open  to 
question  that  by  the  Constitution  a  nation 
was  brought  into  being,  and  that  that  in- 
strument was  not  merely  operative  to  ea- 
tablish  a  closer  union  or  league  of  statei. 
Whatever  powers  of  government  were  grant* 
ed  to  the  nation  or  reserved  to  the  atat^ 
(and  for  the  description  and  Umitation  of 
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those  powers  we  must  always  accept  the 
Constitution  as  alone  and  alMMlutely  oon- 
trolling),  there  was  created  a  nation,  to 
be  known  as  the  United  States  of  America, 
and  as  such  then  assumed  its  place  among 
the  nations  of  the  world. 

The  first  resolution  passed  by  the  con- 
vention that  framed  the  Constitution,  sit- 
ting as  a  committee  of  the  whole,  was  ''Re- 
solved, That  it  is  the  opinion  of  this  com- 
mittee that  a  national  government  ought  to 
[81] be  established,  consisting  of  a  'supreme  legis- 
lative, judiciary,  and  executive."  1  Elliot, 
Debates,  p.  151. 

In  M'CuUoch  v.  Maryland,  4  Wheat.  316, 
406,  4  L.  ed.  679,  601,  Chief  Justice  Mar- 
shall said:  • 

"The  government  of  the  Union,  then 
(whatever  may  be  the  influence  of  this  fact 
on  the  case),  is,  emphatically  and  truly,  a 
government  of  the  people.  In  form  and  in 
substance  it  emanates  from  them.  Its  pow- 
ers are  granted  by  them,  and  are  to  be  ex- 
ercised directly  on  them,  and  for  their  ben- 
efit." 

See  also  Martin  v.  Hunter,  1  Wheat.  304, 
324,  4  L.  ed.  97,  102,  opinion  by  Mr.  Jus- 
tice Story. 

In  Scott  V.  Sandford,  19  How.  393,  441, 
15  L.  ed.  691,  715,  Chief  Justice  Taney  ob- 
served : 

"The  new  government  was  not  a  mere 
change  in  a  dynasty,  or  in  a  form  of  gov- 
ernment, leaving  the  nation  or  sovereignty 
the  same,  and  clothed  with  all  the  rights, 
and  bound  by  all  the  obligations,  of  the  pre- 
ceding one.  But,  when  the  present  United 
States  came  into  existence  under  the  new 
government,  it  was  a  new  political  body,  a 
new  nation,  then  for  the  first  time  taking  its 
place  in  the  family  of  nations." 

And  in  Miller  on  the  Constitution  of  the 
United  States,  p.  83.  referring  to  the  adop- 
tion of  the  Constitution,  that  learned  jurist 
said :    "It  was  then  that  a  nation  was  bom." 

In  the  Constitution  are  provisions  in  sep- 
arate articles  for  the  three  great  depart- 
ments of  government, — legislative,  execu- 
tive, and  judicial.  But  there  is  this  sig- 
nificant difference  in  the  grants  of  powers 
to  these  departments:  The  first  article, 
treating  of  legislative  powers,  does  not  make 
a  general  grant  of  legislative  power.  It 
reads:  "Article  1,  {  1.  All  l^slative  pow- 
ers herein  granted  shall  be  vested  in  a 
Congress,**  etc.;  and  then,  in  article  8, 
'  mentions  and  defines  the  legislative  powers 
that  are  granted.  By  reason  of  the  fact  that 
there  is  no  general  grant  of  legislative  pow- 
,  er  it  has  become  an  accepted  constitutional 
rule  that  this  is  a  government  of  enumerat- 
ed powers. 
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*In  McCuUoch  v.  Maryland,  4  Wheat.  405.[8S] 
4  L.  ed.  601,  Chief  Justice  Marshall  said: 

"This  government  is  acknowledged  by  all 
to  be  one  of  enumerated  powers.  The  prin- 
ciple that  it  can  exercise  only  the  powers 
granted  to  it  would  seem  too  apparent  to 
have  required  to  be  enforced  by  all  those 
arguments  which  its  enlightened  friends, 
while  it  was  depending  before  the  people^ 
found  it  necessary  to  urge.  That  principle  is 
now  universally  admitted." 

On  the  other  hand,  in  artiele  3,  which 
treats  of  the  judicial  department, — and  this 
is  important  for  our  present  consideration, 
—we  find  that  |  1  reads  that  "the  judicial 
power  of  the  United  States  shall  be  vested 
in  one  Supreme  Court,  and  in  such  inferior 
courts  as  the  Congress  may  from  time  to 
time  ordain  and  establish."  By  this  is 
granted  the  entire  judicial  power  of  the  na- 
tion. Section  2,  which  provides  that  "the 
judicial  power  shall  extend  to  all  cases,  in 
law  and  equity,  arising  under  thi^  Constitu- 
tion, the  laws  of  the  United  States,"  etc, 
is  not  a  limitation  nor  an  enumeration. 
It  is  a  definite  declaration, — a  provision 
that  the  judicial  power  shall  extend  to— 
that  is,  shall  include — ^the  several  matters 
particularly  mentioned,  leaving  unrestrict- 
ed the  general  grant  of  the  entire  judicial 
power.  There  may  be,  of  course,  limitations 
on  that  grant  of  power,  but,  if  there  are 
any,  they  must  be  expressed;  for  otherwise 
the  general  grant  would  vest  in  'the  courts 
all  the  judicial  power  which  the  new  nation 
was  capable  of  exercising.  Construing  this 
article  in  the  early  case  of  Chisholm  ▼. 
Georgia,  2  Dall.  419,  1  L.  ed.  440,  the  court 
held  that  the  judicial  power  of  the  Supreme 
Court  extended  to  a  suit  brought  against  a 
state  by  a  citixen  of  another  state.  In  an- 
nouncing his  opinion  in  the  case,  Mr.  Jus- 
tice Wilson  said  (p.  453,  L.  ed.  p.  454) : 

"This  question,  important  in  itself,  will 
depend  on  others  more  important  still;  and 
may,  perhaps,  be  ultimately  resolved  into 
one  no  less  radical  than  this, — ^Do  the  peo- 
ple of  the  United  States  form  a  naiiant" 

In  reference  to  this  question  attention 
may,  however,  properly  be  called  to  Hans  ▼• 
Louisiana,  134  U.  8.  1,  33  L.  ed.  842,  10 
Sup.  Ct.  Rep.  604. 

*The  decision  in  Chisholm  v.  Georgia  led [83) 
to  the  adoption  of  the  11th  Amendment  to 
the  Constitution,  withdrawing  from  the  ju- 
dicial power  of  the  United  States  evezy  suit 
in  law  or  equity  commenced  or  prosecuted 
against  one  of  the  United  States  by  citizens 
of  another  state  or  citizens  or  subjects  of  a 
foreign  state.  This  amendment  refers  only 
to  suits  and  actions  by  individuals,  leaving 
undisturbed  the  jurisdiction  over  suits  or 
actions  by  one  state  against  another. 
As    said    by    Chief    Justice    Marshall    in 
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Coben  r,  Vtrgiaii,  6  Wheat.  264,  407,  5 
L,  €d^  257,  291 :  *Th€  Amendment,  there- 
fore, extended  to  auits  commenced  or  prose- 
cuted by  mdividuAli,  but  not  to  those 
br^aught  bj  atatea/*  See  also  South  DalvO* 
t»  V.  North  Carolina,  192  U.  S.  286,  48  U 
ed.  448,  24  Sup.  Ct.  Rep.  2fl9, 

Speaking  genera  I  Ij,  it  noay  be  observed 
th3.t  the  judtcial  power  of  a  nation  extends 
to  all  eontroversies  justidabk  in  their  na- 
ture, and  the  parties  to  which  or  the  prop* 
erty  iuvolved  in  which  may  be  reached  by 
judicial  process,  and,  when  the  jndieiol  power 
of  the  United  States  was  vested  in  the  Su* 
preone  and  other  courts,  all  the  judicial  pow- 
er whica  the  nation  was  capable  of  es^ercii* 
ing  was  Tested  in  those  tribunals;  and  iin^ 
leim  there  be  some  limit-ations  expressed  io 
;tbe  Constitutiots  it  must  be  held  to  em- 
'i!ir»iee  aO  controversies  of  a  justiciahln  na- 
ture arising  within  the  territorial  limtta  of 
the  nation^  no  matter  who  may  be  the  par- 
ties thereto.  This  general  truth  ia  not  in- 
consistent with  the  deci-^ions  that  no  suit 
or  action  can  be  maintained  a^aloHt  the 
nation  in  any  of  ita  courti  without  its  con- 
■ent,  for  they  only  recognize  the  obvioui 
truth  that  a  nation  is  not,  without  its  eon- 
wenii  subject  to  the  eon  trolling  action  of  any 
!^  its  instrumentalities  or  agencies.  The 
!cn^ture  cannot  rule  the  creator.  Kawanan- 
mkoa  V.  Polyblank,  205  U.  S.  349,  ante,  834, 
'27  Sup.  Ct.  Rep.  626.  Nor  is  it  inconsist- 
l«tit  with  the  ruling  in  Wisconsin  v.  Pelican 
tns.  Co.  127  U.  S.  265,  32  L.  ed.  23§,  8  Sup. 
Ct,  Rep.  1370,  that  an  original  action  can- 
not be  maintained  in  this  cotirt  by  one  state 
to  enforce  its  penal  laws  against  a  citizen 
of  another  state«  That  was  no  denial  of  the 
jurisdiction  of  the  court,  but  a  decision  up- 
on the  merits  of  the  claim  of  the  state. 

The^  considerationfi  lead  to  the  proposi- 
]tionjs  that  when  a  •Ipgislative  power  ia 
claimed  for  the  national  government  the 
question  ia  whether  that  power  is  one  of 
those  granted  by  the  Const  t  tut  ion,  either  in 
terms  or  by  necessary  implication;  whereas, 
In  reapect  to  judicial  functions,  the  quea- 
tlon  ta  whether  there  be  any  limitations  ex- 
pressed in  the  Constitution  on  the  general 
grant  of  national  power. 

We  may  also  notice  a  matter  in  reapect 
thereto  referred  to  at  lengtli  in  Missouri  v, 
niinoia.  180  U.  S.  20S,  220.  4.5  L.  ed.  407, 
S04»  21  Sup.  Ct.  Eep.  331.  336.  The  9th 
Article  of  the  Articlea  of  Confederation  pro- 
▼ided  that  '*the  United  States  in  Congreaa 
fteaembled  shall  also  be  the  last  resort  on 
Appeal  in  all  disputes  and  diflerences  now 
•subsisting  or  that  hereafter  may  arise  be- 
tween two  or  more  states  concerning  bound- 
miy,  jurisdiction*  or  any  other  cftuse  wliat- 
f!Ter/'  In  the  early  drafta  of  the  Constitu- 
tion provision  was  made  giving  to  thtr  Su- 
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preme  Court  "jurisdiction  of  eon tro vera iea 
between  two  or  more  states,  except  such  aa 
shall  regard  territory  or  jurisdiction,"  and 
also  that  the  Senate  should  have  exclusive 
power  to  regulate  the  manner  of  deciding 
the  disputes  and  controversies  between  the 
states  respectitig  jurisdiction  or  territoiy. 
As  finally  adopted,  the  Constitution  omits 
all  provisions  for  the  Senate  taking  cogni- 
zance of  disputes  between  the  states,  and 
leavea  out  the  exception  referred  to  in  the 
jurisdiction  granted  to  the  Supreme  Court 
That  carries  with  it  a  very  direct  recogni- 
tion of  the  fact  that  to  the  Supreme  Court 
ii  granted  juriadiction  of  alt  controversies 
between  the  state*  which  are  justiciable  ia 
their  nature.  *'AU  the  states  have  trans- 
f erred  the  decision  of  their  oontroversiea  to 
this  court;  each  had  a  right  to  demand  of 
it  the  esercise  of  the  power  which  they  had 
made  judicial  by  the  Confederation  of  1781 
and  17BS;  that  we  should  do  that  which 
neither  states  nor  Congress  could  do, — set- 
tle the  controversies  between  them.*'  Rhode 
Islands  V.  Massachuaet tS|  12  Pet.  ^7,  T43, 
9  L.  ed.  1233,  1268. 

Under  the  same  general  grant  of  judicial 
power  jurisdiction  over  suits  brought  by  the 
United  States  has  been  sustained.  United 
States  V.  Texas,  143  U.  S.  621,  3fl  L.  ed. 
285,  12  Sup.  Ct.  Rep.  488,  162  U.  S.  1,  40 
Ii.  ed.  867,  16  Sup.  Ct.  Hep.  725;  United 
Statt^s  V.  Michigan.  190  V.  S.  379,  47  L.  ed. 
1103,  23  Sup.  Ct  Rep.  742. 

*The  exemption  of  the  United  States  to[MI 
suit  in  one  of  its  own  courts  without  its 
consent  has  been  repeated!  v  recognised. 
Kansas  v.  United  States.  204  U.  S.  331,  341, 
ante,  510,  27  Sup.  Ct.  Rep.  SSS,  and  casea 
cited. 

Turning  now  to  the  controTcrsy  aa  here 
presented^  it  is  whether  Kansas  has  a  right 
to  the  continuous  flow  of  the  waters  of  the 
Arkansas  river,  aa  that  flow  existed  before 
any  humcn  interference  therewith,  or  Colo- 
rado the  right  to  appropriate  the  waters 
of  tb*it  stream  so  as  to  prevent  that  continu- 
ous trow,  or  that  the  amount  of  the  flow  ia 
subject  to  the  superior  authority  and  super- 
visory control  of  the  United  States.  While 
several  of  the  defendant  corporations  have 
answered,  it  is  unnecessary  to  specially  con- 
sider their  defenses,  for^  if  the^tase  against 
Colorado  fails,  it  faib  also  as  against  them. 
Colorado  denies  that  it  is  in  any  substan- 
tial manner  diminishing  the  flow  of  the  Ar- 
kansas river  into  Kansas.  If  that  he  true, 
then  it  is  in  no  way  infringing  upon  the 
rz;^hts  of  Kansas.  If  it  ia  diminishing  that 
How^  has  it  an  absolute  right  to  determine 
for  itself  t!ie  extent  to  which  it  will  dimin- 
ish it,  e^'en  to  "the  entire  appropriation- of 
the  watjer!  And  if  it  has  not  that  absolute 
right,  m  the  amount  of  appropriation  that 
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it  IB  now  making  snch  an  infringment  upon 
the  rights  of  Eanaas  as  to  call  for  judicial 
interference  ?  Is  the  question  one  solely  be- 
tween the  states,  or  is  the  matter  subject  to 
national  legislative  regulation?  and,  if  the 
latter,  to  what  extent  has  that  regulation 
been  carried  T  Clearly  this  controversy  is 
one  of  a  justiciable  nature.  The  right  to  the 
flow  of  a  stream  was  one  recognized  at  com- 
mon law,  for  a  trespass  upon  which  a  cause 
of  action  existed. 

The  primary  question  U,  of  course,  of  na- 
tional control.  For,  if  the  nation  has  the 
right  to  regulate  the  flow  of  the  waters^  we 
must  inquire  what  it  has  done  in  the  way 
of  regulation.  If  it  has  done  nothing  the 
further  question  will  then  arise.  What  are 
the  respective  rights  of  the  two  states,  in  the 
absence  of  national  regulation?  Congress 
has,  by  virtue  of  the  grant  to  it  of  power  to 
regulate  commerce  "among  the  several 
states,"  extensive  control  over  the  highwa3rs, 
natural  or  artificial,  upon  which  such  com- 
merce may  be  carried.  It  may  prevent  or 
[86]  remove  'obstructions  in  the  natural  water 
ways  and  preserve  the  navigability  of  those 
wavs.  In  United  States  v.  Rio  Grande  Dam 
&  irrig.  Co.  174  U.  S.  690,  43  L.  ed.  1136, 
19  Sup.  Ct.  Rep.  770,  in  which  was  consid- 
ered the  validity  of  the  appropriation  of  the 
water  of  a  stream  by  virtue  of  local  legis- 
lation, so  far  as  such  appropriation  affected 
the  navigability  of  the  stream,  we  said  (p. 
703,  L.  ed.  p.  1141,  Sup.  Ct.  Rep.  p.  776): 

"Although  this  power  of  changing  the 
common- law  rule  as  to  streams  within  its 
dominion  undoubtedly  belongs  to  each  state, 
vet  two  limitations  must  be  recognized: 
First,  that  in  the  absence  of  specific  author- 
ity from  Congress  a  state  cannot,  by  its 
legislation,  destroy  the  right  of  the  United 
States,  as  the  owner  of  lands  bordering  on  a 
stream,  to  the  continued  flow  of  its  w^aters; 
so  far,  at  least,  as  may  be  necessary  for  the 
beneficial  uses  of  the  government  property. 
Second,  that  it  is  limited  by  the  superior 
power  of  the  general  government  to  secure 
the  uninterrupted  navigability  of  all  nav- 
igable streams  within  the  limits  of  the 
I'nited  States.  In  other  words,  the  juris- 
diction of  the  general  government  over  in- 
terstate commerce  and  its  natural  highways 
vests  in  that  government  the  right  to  take 
all  needed  measures  to  preserve  the  navi- 
gability of  the  navigable  water  courses  of 
the  country,  even  against  any  state  action.'* 

It  follows  from  this  that  if,  in  the  present 
case,  the  national  government  was  asserting, 
as  against  either  Kansas  or  Colorado,  that 
the  appropriation  for  the  purposes  of  irri- 
gation of  the  waters  of  the  Arkansas  was 
affecting  the  navigability  of  the  stream,  it 
would  become  our  duty  to  determine  the 
truth  of  the  charge.  But  the  government 
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makes  no  anch  contentioB,    Oft  tke 
it  distinctly  aaaerta  that  tlic  Arkaawi  lif- 
er is  not  now  and  never  was  practkaQy 
igable  beyond  Fort  Gibaon  ia  tike  ~ 
territory,  and  aowbere  daina  tkat  a^f  aj^ 
propriation  of  the  watera  faj  FiMi  or  Ori- 
orado  affects  its  naTigahilily. 

It  rests  its  petition  of 
it4  alleged  duty  of  kgialating  for  ths  iw- 
lalnation  of  arid  landa;  aUcBOi  that  ii  er 
near  the  Arkansas  rivar,  aa  it  nne  tkn^^ 
Kansas  and  Colorado,  *arB  1ai)ge  teadi  4ltl, 
those  lands;  that  the  national  gqwmwmaik 
itself  the  owner  of  maoj  tfaonaaads  of  acm; 
that  it  has  the  right  to  make  soGh 
tive  provision  as,  in  ita  jndgoMBt,  li 
for  the  reclamation  of  all  thcee  arid  Im^ 
and,  for  that  purpoae,  to  apprapriifte  tti 
accessible  waters. 

In  support  of  the  main  propoiitiflB  II  ii 
stated  in  the  brief  of  iU  eonnsel: 

"That  the  doctrine  of  ripariaa  itfili  ii 
inapplicable  to  eonditiona  prevailing  ii  tki 
arid  region;  that  such  doetriae^  if  apfBiih 
in  said  region,  would  prcrcBt  the  tikt  nt 
lamation,  and  cultivation  of  ths  piMk  M 
lands,  and  defeat  the  policy  of  tti  fpui- 
ment  in  respect  thereto;  that  the  idam 
which  is  applicable  to  eonditioos  ii  mH  siii 
region,  and  which  prevaib  thawia,  h  ttii 
the  waters  of  natural  streaam  may  himrili 
irrigate  and  cultivate  arid  laadiy  aWte 
riparian  or  nonriparian,  aad  that  the  |rii^ 
ity  of  appropriation  of  audi  watH*  i^  tti 
application  of  the  eame  for  bnsidri  p^ 
poses  establishea  a  prior  andaaperisr  if^* 

In  other  words,  the  detcnaiiiatioa  if  tki 
rights  of  the  two  sUtca  later  mm  ia  i^ 
to  the  flow  of  waters  in  the  Aifcaam  itm 
is  subordinate  to  a  raperior  i^M  •  ii 
part  of  the  national  gwreramiat  Ii  «M 
tJie  whole  system  of  the  reehmatfaa  if  hH 
lands.  That  iavolvce  the  qamlta  aWte 
the  redamation  of  arid  laads  ii  «i  if  tti 
powers  granted  to  the  gcwHal 
As  heretofore  itatcd,  the 
tion  9f  this  court  from  the 
this  government  Is  one  of 
ers.  "The  gorammeat,  thca.  of  Ihi  1MM 
States,  can  daim  no  powaia  wkUh  tfiiitt 
granted  to  it  I7  the  OouUtwUi^  mi  tti 
powers  aetnally  granted  anmi  hi  ■■hiiiy 
expressly  given  or  givaa  by  mmmtmf  i^B* 
cation."  Stoiy,  J^  ia  Murtfai  ▼.  Wat^  1 
Wheat.  804,  SB6.  4  L.  ai.  tf,  m.  li^ 
government  of  the  Uaitid  ttlBim  h  M* 
delqptted,  limited,  aad  la— alii  fWf 
United  Statee  t.  Bairi^  IM  H.  aOkM 
27  L.  ed.  204i  »2,  1  Sb^OLBvlM* 

Turning  to  the  anoMnlin  ii  fti|y 
ers  granted  to  hjfttaMlfliBl^ 

of  the  M        OamftlMiii^^ 

en*         Ml        umfc         aa  af  ttM^  If 
impiieatic      laina         fta  lariMrfli 
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Arid  landB.  Tli<7  last  p&ragrapli  of  the  sec^ 
tSon  which  authorizes  Congress  to  make  all 
1a w8  which  shall  be  necessary  and  proper 
for  carrying  into  execution  the  foregoing 
powers^  and  all  other  powers  vested  by  this 
Constitution  in  the  government  of  the  Unit* 
«d  Stat«s»  or  in  any  department  or  officer 
thereof,  is  not  the  delegation  of  a  new  and 
independent  power^  but  simply  proTiBion  for 
making  effective  the  powers  theretofore  men- 
lioned.  The  construction  of  that  para- 
graph was  precipe]}'  stated  by  Obi  el  Justice 
li^rihall  in  these  words  [4  Wheat.  421,  i 
L.  ed  605]:  "We  think  the  sound  con- 
ftiruction  of  the  Constitution  must  allow  to 
the  national  le^slature  that  discretion^  with 
respect  to  the  raeans  by  which  the  powers 
it  confers  are  to  he  carried  into  execution, 
which  will  enable  that  body  to  perform  tbs 
high  duties  assigned  to  it^  in  the  manner 
most  beneficial  to  the  people.  Let  the  end 
be  legitimate,  let  it  be  within  tbe  scope  of 
the  Constitution,  and  all  means  which  are 
appropriate,  which  are  plainly  adapted  to 
that  end,  which  are  not  prohibited,  but  con- 
sist wiib  the  letter  and  spirit  of  the  Consti- 
tutioftt  are  conatitutional/' — a  statement 
"which  has  become  tbe  settled  rule  of  con- 
struction. From  this  and  other  declarations 
it  ia  clear  that  the  Constitution  is  not  to 
be  construed  technically  and  narrowly,  as 
an  indicttaent,  or  even  as  a  grant  presum- 
ably  against  the  interest  of  the  grantor,  and 
passing  only  that  which  is  clearly  included 
within  its  language,  but  as  creating  a  sys- 
tem of  govprnment  whose  provisions  are  de- 
signed to  make  efTective  and  operative  all 
the  governmental  powers  granted.  Yet, 
while  BO  construedj  it  still  is  true  that  no 
independent  and  unmentioned  power  passes 
to  tbe  national  government  or  can  rightfully 
be  ^erciscd  by  the  Congress. 

We  must  look  beyond  %  8  for  congression- 
al authority  over  arid  lands^  and  it  is  said 
to  he  foimd  in  the  second  paragraph  of  § 
3  of  article  4,  reading  t  '*The  Congress  shall 
have  power  to  dispose  of  and  make  all  need- 
ful rules  and  regulations  respecting  the  ter- 
Iritory  or  other  property  belonging  'to  the 
United  States;  and  nothing  in  this  Consti- 
tation  shall  be  so  construed  as  to  prejudice 
any  claims  of  the  United  States,  or  of  any 
particular  state."' 

The  full  scope  of  this  paragraph  has  never 
been  definitely  settled.  Primarily,  at  loast^ 
it  is  a  grant  of  power  to  the  United  States 
of  control  over  its  property.  That  is  im- 
plied by  tbe  words  "territory  or  other  prop- 
erty.''  It  is  true  It  has  be^n  referred  to  in 
some  decisions  as  granting  political  and  leg* 
islative  control  over  the  territories  as  dis- 
tinguished from  the  states  of  the  Union, 
It  is  unneef'BBary  in  the  present  case  to 
coneider  whether  tbe  language  justifies  this 
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construction.  Certainty  we  have  no  dispel- 
sition  to  limit  or  qualify  the  expressions 
which  have  heretofore  fallen  from  this  court 
in  respect  thereto.  But  clearly  it  do^  not 
grant  to  Congress  any  legislative  control 
over  the  states ^  and  must^  so  far  as  tbey  ara 
coneerned^  be  limited  to  authority  over  th© 
property  belonging  to  the  United  Statea 
within  their  limits.  Appreciating  the  fortM^ 
of  this,  counsel  for  the  government  reliea 
upon  "the  doctrine  of  sovereign  and  inberent 
power;"  addiisg,  **I  am  aware  that  in  ad- 
v^ncing  this  doctrine  I  seem  to  cballcnge 
great  decisions  of  tbe  court*  and  1  fepe;ik 
with  deference/'  Bia  argument  runs  sub- 
stautiatly  along  this  line:  AM  legislative 
power  must  be  vested  in  either  the  state  or 
the  national  government;  no  legrslativa 
powers  belong  to  a  state  government  other 
than  those  wbieh  affect  solely  the  internal 
affairs  of  that  states  consequently  all  pow- 
ers which  are  national  in  their  scope  must 
be  found  vested  in  the  Congress  of  the  Unit- 
ed States.  But  the  proposition  that  there 
are  legislative  powers  affecting  the  nation 
as  a  whole  which  belong  to,  although  not 
sxpressed  in*  the  grant  of  powers,  is  in  di- 
rect conflict  with  the  doctrine  that  this  is  a 
government  of  enumerated  powers.  That 
this  is  such  a  government  clearly  appears 
from  the  Coustitutioni  independently  of  the 
Amendments,  for  otherwise  there  would  be 
an  instrument  granting  certain  specified 
things  made  operative  to  grant  other  and 
distinct  things.  This  natural  eonstruction 
of  the  original  body  of  the  Constitution  is 
made  absolutely  certain  *by  the  lOth  Amend- [OQ| 
ment.  This  Amendment,  which  wan  seeming- 
ly adopted  with  prescience  of  just  such  con- 
tention as  the  present,  disclosed  the  wide- 
spread fear  that  the  national  government 
might,  under  the  pressure  of  a  supposed 
gen.eral  welfare,  attempt  to  exercise  powers 
which  had  not  been  granted.  With  equal 
determination  the  framers  intended  that  no 
such  assumption  should  ever  find  justifica- 
tion in  the  organic  act,  and  that  if.  in  the 
future,  further  powers  seemed  necessary, 
they  should  be  granted  by  the  people  in  the 
manner  they  had  provided  for  amending 
that  act.  It  reads:  *'Thc  lowers  not  dele- 
gated to  the  United  States  by  the  Const!* 
tution,  nor  prohibited  by  it  to  the  states, 
are  reserved  to  the  states  respectively,  or  to 
the  people,"  The  argument  of  counsel  ig- 
nores the  principal  factor  in  this  article^ 
to  wit,  *'tbe  people/'  Its  principal  purpose 
was  not  the  distribution  of  power  between 
the  United  States  and  the  states ^  but  a 
rpsprvation  to  the  people  of  all  powers  not 
t^runied.  The  preamble  of  the  Constitution 
dtclarcs  who  framed  it,— **we,  tbe  people  of 
the  United  States,"  not  the  people  of  one 
state,  hut  the  people  of  all  the  states;  and 
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•itiele  10  reserw  to  the  people  of  all  the 
states  the  powen  not  delegated  to  the  Unit- 
ed States.  The  powen  affecting  the  internal 
affairs  of  the  states  not  granted  to  t^ 
United  States  hy  the  Constitution,  nor  pro^ 
luhited  by  it  to  the  states^  are  reserved  to 
the  states  respectively,  and  all  powers  of  a 
national  character  which  are  not  delegated 
to  the  national  government  by  the  Ck>nsti- 
tation  are  reserved  to  the  people  of  the 
United  States.  The  people  who  adopted  the 
Constitution  knew  that  in  the  nature  of^ 
things  they  could  not  foresee  all  the  ques- 
tions which  might  arise  in  the  future,  all 
the  circumstances  which  might  call  for  the 
exercise  of  further  national  powers  than 
those  granted  to  the  United  States,  and, 
after  making  provision  for  an  amendment  to 
the  Constitution  by  which  any  needed  addi- 
tional powers  would  be  granted,  they  re- 
served to  themselves  all  powers  not  so  dele- 
gated. This  article  10  is  not  to  be  shorn  of 
its  meaning  by  any  narrow  or  technical  con- 
struction, but  is  to  be  considered  fairly  and 
|!Bl]*liberally  so  as  to  give  effect  to  its  scopo 
and  meaning.  As  we  said,  construing  an 
express  limitation  on  the  powers  of  Con- 
gress, in  Fairbank  v.  United  States,  181  U. 
8.  283,  288,  45  L.  ed.  862,  865,  21  Sup.  Ct. 
Rep.  648,  650: 

"We  are  not  here  confronted  with  a  ques- 
tion of  the  extent  of  the  powers  of  Congress, 
but  one  of  the  limitations  imposed  by  the 
Constitution  on  its  action,  and  it  seems  to 
us  clear  that  the  same  rule  and  spirit  of 
construction  must  also  be  recognized.  If 
powers  granted  are  to  be  taken  as  broadly 
granted  and  as  carrying  with  them  author- 
ity to  pass  those  acts  which  may  be  reason- 
ably necessary  to  carry  them  into  full  execu- 
tion ;  in  other  words,  if  the  Constitution  in  its 
grant  of  powers  is  to  be  so  construed  that 
Congress  shall  be  able  to  carry  into  full  effect 
the  powers  granted,  it  is  equally  imperative 
that,  where  prohibition  or  limitation  is 
placed  upon  the  power  of  Congress,  that 
prohibition  or  limitation  should  be  enforced 
in  its  spirit  and  to  its  entirety.  It  would 
be  a  strange  rule  of  construction  that  lan- 
guage granting  powers  is  to  be  liberally 
construed^  and  that  language  of  restriction 
is  to  be  narrowly  and  technically  construed. 
Especially  is  this  true  when,  in  respect  to 
grants  of  powers,  there  is,  as  heretofore  no- 
ticed, the  help  found  in  the  last  clause  of 
tiie  8th  section,  and  no  such  helping  clause 
in  respect  to  prohibitions  and  limitations. 
The  true  spirit  of  constitutional  interpreta- 
tion in  both  directions  is  to  give  full,  lib- 
eral construction  to  the  langiuige,  aiming 
ever  to  show  fidelity  to  the  spirit  and  pur- 
pose.'' 

This  very  matter  of  the  reclamation  of 
arid  lands  illustrates  this:  At  the  time  of 
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the  adoption  of  the  Constitution,  within  the 
known  and  conceded  limits  of  the  United 
States  there  were  no  large  tracts  of  arid 
land,  and  nothing  which  called  for  any  fur- 
ther action  than  that  which  might  be  taken 
by  the  legislature  of  the  state  in  which  any 
particular  tract  of  such  land  was  to  be 
found;  and  the  Constitution,  therefore, 
makes  no  provision  for  a  national  control 
of  the  arid  r^ons  or  their  reclamation. 
But,  as  our  national  territory  has  been  en- 
larged, we  have  within  our  borders  exteh- 
sive  tracts  of  arid  lands  *  which  c  Jght  to  be  [OS] 
reclaimed,  and  it  may  well  be  that  no  power 
is  adequate  for  their  reclamation  other  than 
that  of  the  national  government.  But,  if  no 
such  power  has  been  granted*  none  can  be 
exercised. 

It  does  not  follow  from  this  that  the  na- 
tional government  is  entirely  powerless  In 
respect  to  this  matter.  These  arid  lands  are 
largely  within  the  territories,  and  over 
them,  by  virtue  of  the  second  paragraph  of 
f  3  of  article  4«  heretofore  quoted,  or  by 
virtue  of  the  power  vested  in  the  national 
government  to  acquire  territory  by  treaties, 
Congress  has  full  power  of  legislation,  sub- 
ject to  no  restrictions  other  than  those  ex- 
pressly named  in  the  Constitution,  and, there- 
fore, it  may  legislate  in  respect  to  all  arid 
lands  within  their  limits.  As  to  those  lands 
within  the  limits  of  the  states,  at  least  of 
the  Western  states,  the  national  govern- 
ment is  the  most  considerable  owner  and 
has  power  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  its  prop- 
erty. We  do  not  mean  that  its  legislation 
can  override  state  laws  in  respect  to  the 
general  subject  of  reclamation.  While  arid 
lands  are  to  be  found  mainly,  if  not  only, 
in  the  Western  and  newer  states,  yet  the 
powers  of  the  national  government  within 
the  limits  of  those  states  are  the  same  (no 
greater  and  no  less)  than  those  within  the 
limits  of  the  original  thirteen;  and  it  would 
be  strange  if,  in  the  absence  of  a  definite 
grant  of  power,  the  national  government 
could  enter  the  territory  of  the  states  along 
the  Atlantic  and  legislate  in  respect  to  im- 
proving, by  irrigation  or  otherwise,  the 
lands  within  their  borders.  Nor  do  we 
understand  that  hitherto  Congress  has  act- 
ed in  disregard  to  this  limitation.  As  said 
by  Mr.  Justice  White,  delivering  the  opinion 
of  the  court  in  Gutierres  v.  Albuquerque 
Land  &  Irrig.  Co.  188  U.  S.  545,  554,  47 
L.  ed.  588,  593,  23  Sup.  Ct.  Rep.  338,  341, 
after  referring  to  previous  l^slation: 

"It  may  be  observed  that  the  purport  of 
the  previous  acts  is  reflexlvely  illustrated 
by  the  act  of  June  17.  1902  (32  SUt.  at  L. 
388,  chap.  1093,  U.  8.  Comp.  Stat.  Supp. 
1905,  p.  349).  That  act  appropriated  the 
receipts  from  the  sale  and  disposal  of  the 
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public  l&ndi  m  certain  states  and  territories 
l*lo  the  const  ruction  of  irrigaticm  works  for 
the  rectaxnation  of  arid  landi.  The  Bth  sca^ 
tton  of  the  act  is  aa  follows^ 

"  'Sec.  e.  That  nothing  in  this  act  shall 
be  oonatrued  aa  affecting  or  intending  to 
affect  or  to  in  any  way  interferf  with  the 
laws  of  any  state  or  territory  relating  to 
the  control,  appropriation,  use,  or  distribu- 
tion of  water  used  in  irri^tignj  or  any 
vested  right  acquired  thereunder,  and  the 
Jgecretary  of  the  Interior,  in  carrying  out 
the  provisions  of  this  act,  flhall  proceed  in 
conformity  with  such  laws,  and  noihmg 
herein  shall  in  any  w'o.y  affect  any  right  of 
&ny  state,  or  of  the  Federal  government, 
or  of  any  landowner^  appropriator,  or  nser 
of  1ft  ate r  in,  to,  or  from  any  interstate 
atrejUB  or  the  waters  thereof:  Provided, 
Ihat  the  right  to  the  use  of  the  water  ac- 
quired under  the  provisions  of  thiij  act  shall 
be  appurtenant  to  the  land  irrigated,  and 
b&jieficial  use  i^hall  be  the  basis,  the  meas- 
ure, and  the  limit  of  the  right,'  ^* 

But  it  is  use  less  to  pursue  the  inquiry 
further  in  this  direction.     It  is  enough  for 
the  purposes  of  this  case  that  each  state  has 
ifoll  Jurisdiction  over  the  lands  within  ita 
^borders,  inc1udin|f  the  beds  of  streams  and 
I  other  waters,     Martin,  v.   Waddetlj   16  Pet. 
'367,   10  L.  ed.   mi;    Pollard   v,   Hagan,   3 
IHow.  212,  11  L,  ed.  565;  Goodtitle  ex  dem, 
^Pollard  V.  Kibbe,  9  How,  471,  13  L.  ed.  220; 
Barney  v.  Keokuk,  04  U,  S.  324,  24  L.  ed. 
,«24;  St.  IjOuIs  v,  Myers,  113  V.  S.  506,  28  L. 
«d,    1131,  5   Sup.   Ct.   Rep.   640;    Packer   r. 
Bird,  137  V:  S.  661,  34  L,  ed.  SI 9,  11  Sup, 
a.  Rep.  210;   Hardin  v.  Jordan,   140  U,  S. 
371,  35  L,  ed.  428,  11   Sup.  Ct,  Rep.  808, 
fi38;   Kaukauna  Water  Power  Co.  v.  Green 
Bay  &  M.  Canal  Co,    142  U,  S,  254,  35  L, 
ed.   1004,  12  Sup.  Ct.  Rep.   173;   Shively  v, 
BowJby,  152  U.  S.  1,  38  L,  ed.  331,  14  Sup, 
Ct.    Rep,    548  J    St.    Anthony    Falls    Water 
Power   Co.  v.   St.   Paul   Water   Comrs.    168 
U.  S.  349,  42  L,  ed,  497,  18  Sup.  Ct.  Rep, 
157;    Kean    v,    Calumet    Catial    A    Improv, 
Co.  100  U.  S.  452,  47  L.  ed,  1134,  23  Sup. 
Ct.   Rep.   651.     In   Barney   T,   Keokuk,   su- 
pra.   Mr.   Justice   Bradley   said    (p,   338,   L. 
ed.  p,  228)  T 

"And  since  this  court,  in  the  case  of  The 
Geneaee  Chief  v,  Fitzhugh,  12  How,  443,  13 
L,  ed.  1058,  has  declared  that  the  Great 
Lakes  and  other  navigable  waters  of  the 
flountry,  above  as  well  as  he  low  the  flow  of 
the  tide,  are,  in  the  strictest  senjie,  entitled 
to  the  denomination  of  navigable  waters, 
and  amenable  to  the  admiralty  jurisdiction, 
there  secma  to  he  no  sound  reasons  for  ad- 
hering to  the  old  rule  as  to  the  proprietor- 
k]ahip  of  the  beds  and  shores  of  such  *  waters 
It  properly  belongs  to  the  states  by  their 
inherent  sovereignty,  and  the  United  States 
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has  wisely  ahstaincd  from  extending  (if  i| 
could  extend)  its  survey  and  grants  heyoad 
the  limits  of  high  water," 

In  Hardin  v%  Jordan^  supra,  the  same  jus- 
tice, after  stating  that  the  title  to  the  shora 
and  lands  under  water  is  iu  the  state,  added 
(pp-  381,  382,  L,  ed,  p,  433,  Sup.  Ct  Rep. 
p,  S12): 

"Sueh  title  heing  in  the  state,  the  landa 
are  suhject  to  state  regulation  and  control^ 
under  the  condition,  however,  of  not  inter- 
fering with  the  reguLationa  which  may  be 
made  by  Congress  with  regard  to  public  nav- 
igation and  commerce.  .  .  ,  Sometimes 
large  areas  bo  reclaimed  are  occupied  by 
dtiea,  and  are  put  to  other  public  or  privet© 
uses,  state  control  and  ownership  thereiu 
being  supreme,  subject  only  to  the  paramount 
authority  of  Oongreis  in  making  regulations 
of  commerce,  and  in  subjecting  the  lands  to 
the  necessities  and  uses  of  commerce.  .  .  . 
This  right  of  the  states  to  regulate  and 
control  the  shores  of  tide  waters,  and  the 
land  under  them,  is  the  same  as  that  which 
is  exercised  by  the  Crown  in  England.  In 
thia  country  the  same  rule  has  been  extend- 
ed to  our  great  navigable  lakes,  which  are 
treated  as  inland  seas^  and  also,  in  iome  of 
the  states,  to  navigable  rivers,  as  the  Mis- 
si  ssippi,  the  Missouri,  the  Ohio,  and^  in 
Pennsylvania,  to  all  the  permanent  rivers  of 
the  state ;  but  it  depends  on  the  law  of  each 
state  to  what  waters  and  to  what  extent 
thia  prerogative  of  the  state  over  the  landa 
under  water  shall  be  exercised. '^ 

It  may  determine  for  itself  whether  thi 
common' law  rule  in  respect  to  riparian 
rights  or  that  doctrine  which  obtains  in  the 
arid  regions  of  the  West  of  the  appropria^ 
tion  of  waters  for  the  purposes  of  irrigatioiL 
shall  control.  Congress  cannot  enforco  ei- 
ther rule  upon  any  state.  It  is  undoubtedly 
true  ttiat  the  early  settlers  brought  to  thia 
country  the  common  law  of  England,  and 
that  that  common  law  throws  light  on  the 
meaning  and  scope  of  the  Constitution  of 
the  United  States,  and  is  also  in  many 
states  expressly  recognized  as  of  controlling 
force  in  the  absence  of  express  statute. 
As  said  by  *Mr.  Justice  Grey  in  United[i9] 
States  V,  Wong  Kim  Ark,  169  U,  S.  649,  654, 
42  L.  ed.  890,  893,  18  Sup,  a.  Hep.  456,  459: 

**hx  this,  as  in  other  respects,  it  must  he 
interpreted  in  the  light  of  the  common  law^ 
the  principles  and  history  of  which  were 
familiarly  known  to  the  framera  of  the  Ckin- 
atitntiou.  Minor  v.  Happersett,  21  WalK 
1^,  22  L.  ed.  627;  Ex  parte  Wilson,  114 
U.  S.  417.  422,  29  L*  ed.  89,  91,  6  Sup.  Ct. 
Rep.  935;  Boyd  v.  United  States,  116  U.  8. 
616,  624,  625,  29  L.  ed.  746,  743,  749,  6  Sup, 
Ct.  Rep.  524;  Smith  v.  Alabama,  1^  U.  3. 
465,  31  L,  ed.  508,  1  Inters.  Com,  Rep.  804,  S 
Sup.  Ct.  Rep.  564.  The  language  of  the 
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Constitution,  as  has  been  well  said,  could 
not  be  understood  without  reference  to  the 
common  law.  1  Kent,  Ck)m.  330;  Bradley, 
J.,  in  Moore  y.  United  States,  91  U.  S.  270, 
274,  23  L.  ed.  346,  347." 

In  the  argument  on  the  demurrer  counsel 
for  plaintiff  endeavored  to  show  that  Con- 
gress had  expressly  imposed  the  common  law 
on  all  this  territory  prior  to  its  formation 
into  states.  See  also  the  opinion  of  the 
Supreme  Court  of  Kansas  in  Clark  v.  Alia- 
man,  71  Kan.  206,  70  L.RJ^.  971,  80  Pac. 
671.  But  when  the  states  of  Elansas  and 
Colorado  were  admitted  into  the  Union  they 
were  admitted  with  the  full  powers  of  local 
sovereignty  which  belonged  to  other  states 
(Pollard  V.  Hagan  and  Shively  v.  Bowlby, 
supra;  Hardin  v.  Shedd,  190  U.  S.  608,  519, 
47  L.  ed.  1166,  1157,  23  Sup.  Ct.  Rep.  686), 
and  Colorado,  by  its  legislation,  has  recog- 
nized the  right  of  appropriating  the  flowing 
waters  to  the  purposes  of  irrigation.  Now 
the  question  arises  between  two  states,  one 
recognizing  generally  the  common-law  rule 
of  riparian  rights  and  the  other  prescribing 
the  doctrine  of  the  public  ownership  of  flow- 
ing water.  Neither  state  can  legislate  for, 
or  impose  its  own  policy  upon  the  other. 
A  stream  flows  through  the  two  and  a  con- 
troversy is  presented  as  to  the  flow  of  that 
stream.  It  does  not  follow,  however,  that 
because  Congress  cannot  determine  the  rule 
which  shall  control  between  the  two  states, 
or  because  neither  state  can  enforce  its  own 
policy  upon  the  other,  that  the  controversy 
ceases  to  be  one  of  a  justiciable  nature,  or 
that  there  is  no  power  which  can  take  cog- 
nizance of  the  controversy  and  determine 
the  relative  rights  of  the  two  states.  In- 
deed, the  disagreement,  coupled  with  its  ef- 
fect upon  a  stream  passing  through  the  two 
states,  makes  a  matter  for  investigation  and 
[96]*determination  by  this  court  It  has  been 
said  that  there  is  no  common  law  of  the 
United  States  as  distinguished  from  the 
common  law  of  the  several  states.  This  con- 
tention was  made  in  Western  U.  Teleg.  Co. 
V.  Call  Pub.  Co.  181  U.  S.  92,  45  L.  ed.  766, 
21  Sup.  Ct.  Rep.  561,  in  which  it  was  as- 
serted that,  as  Congress,  having  sole  juris- 
diction over  interstate  commerce,  had  pre- 
scribed no  rates  for  interstate  telegraphic 
communications,  there  was  no  limit  on  the 
power  of  a  telegraph  company  in  respect 
thereto.  After  referring  to  the  general  con- 
tention, we  paid  (pp.  101,  102,  L.  ed.  pp. 
770,  771,  Sup.  Ct.  Rep.  pp.  664,  665)  : 

"Properly  understood,  no  exceptions  can 
be  taken  to  declarations  of  this  kind.  There 
is  no  body  of  Federal  common  law  separate 
and  distinct  from  the  common  law  existing 
in  the  several  states  in  the  sense  that  there 
is  a  body  of  statute  law  enacted  by  Con- 
gress separate  and  distinct  from  the  body 
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of  statute  law  enaefced  by  the  sevtii]  itala 
But  it  IB  an  entirely  different  tbi^  to  Mi 
that  there  is  ro  oommon  law  la  force  gn* 
erally  throughout  the  United  Stato,  ui 
that  the  oountleti  mnltitnde  of  htenliti 
commercial  traniaetiona  are  nibjeet  to  m 
rules  and  burdened  by  no  restrietiou  oikr 
than  thoee  ezpreaaed  in  the  etatotoi  ofte 
grese.    .    .    .    Can  it  be  that  the  gmk 
multitude  of  interstate  ««w»wwi*i  tnM» 
tions  are  freed  from  the  burdeu  cnttai 
by  the  common  law,  as  eo  defined,  wai  m 
subject  to  no  rule  except  that  to  be  foniii 
the  statutes  of  Congress  t    We  are  dor^  if 
opinion  that  this  eannot  be  so,  and  tbitthi 
principles  of  the  common  law  are  opeiiliw 
upon  all  interstate  eommerdal  tiaaiscttH^ 
except  so  far  as  they  are  modified  \ig  c» 
gressional  enactment." 

What  is  the  common  law?  Knt  ■!■ 
(vol.  1,  p.  471): 

"The  oommon  law  indndes  tlNse  frii^ 
pies,  usages,  and  rules  of  action  appHidh 
to  the  government  and  ■eenrity  of  famm 
and  property,  which  do  not  rest  for  tk* 
authority  upon  any  cxpreas  and  pgsitifi  i» 
laration  of  the  will  of  the  l^gislatars." 

As  it  does  not  rest  on  any  stitsto  m 
other  written  declaration  of  the  siiiiiijp. 
there  must,  as  to  each  prindpls  thasa^  be 
a  first  statement.  Those  afstgmtsto  aie 
found  in  the  decisions  *of  eonrtii  nl  ft^M 
first  statement  presento  the  priaeipli  ■ 
cerUinly  as  the  last  MnHipHestim  tf 
declarations  merely  adds  certain^.  9m 
after  all,  the  oommon  law  is  Imtthiafliafr 
lated  expressions  of  the  varioos  JndfaU  tri- 
bunals in  their  efforts  to  asoertaia  vhil  h 
right  and  Jnst  between  iadividnak  to  » 
spect  to  priTate  dispntea.  As  OomfM  m^ 
not  make  compacts  betwcsn  the  slatoi^at 
cannot,  in  respect  to  aeitaiB  ■sttiTTL  If 
legislation  compel  their  ■spants  m^Om,^ 
putes  between  them  must  bs  srtllid  4Aff 
by  force  or  else  bj  appeal  to  tribaMli  ^ 
powered  to  determine  the  right  sal  «Mf 
thereof.  Force,  under  oeir  ijjslim  if  §^ 
ernment,  is  eliminated.  The  dear  lugvp 
of  the  CcmsUtution  veaU  In  tUs  sNrt  ti 
power  to  settle  those  dispatosi  IVi  IM 
exercised  that  power  la  a  Tariilf  d  1^ 
stances,  determining  in  the  ssfwal  Mhi> 
the  justice  of  the  dispntflL  Nor  Is  «r 
diction  ousted,  even  if.  ^ 

Colorado  are  states 
ent  in  local  matten^  the 
them  depend  in  a^y 
of  intemational  law.    iatsnattnii  livk 
DO  alien  la  thto  tribiuaL    la  The  lif 
Habana,  175  U.  8.  677,  TOOL  44  L  sL 
328,  20  Snp.  Ct  «--*  Wl,  MIL  Ife  * 
Gray  declared i 

"International        '    to  pait  sf  mt 
and  must  bs  aa  sd  aai  aMM 
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1;^  the  eourti  of  juatlce  of  appropriate  ju- 
pisdJcttos  fk&  often  as  questions  of  right  de- 
ptndiiig  upon  it  are  dulj  presented  for  tbeir 
d^t^rm!  nation/' 

And  m  dGltvenng  the  opinion  in  the  de^ 

tirrer  in  this  case  Chief  Jti slice  Fuller  said 
||i.  Ufl,  I*,  ed.  p.  846,  Sup,  Ct  Rep.  p.  6G0) : 

''Bitting,  &B  it  wer<?.^  as  an  iuternational, 
iu  well  as  a  doiceatic,  tribuiml^  we  applj 
Federal  law,  state  law,  aod  international 
laW;  aa  the  exigeneiea  of  the  particular  eaae 
ma  J  demand/^ 

One  cardinal  rule^  undeTlying  all  the  rela- 
tion! of  the  states  to  each  other,  is  that  of 
quality  of  right  Each  state  atanda  on  the 
■aioe  level  with  all  the  rest.  It  can  impose 
lt«  own  legialation  on  no  one  of  the  othert, 
and  is  bound  to  jield  its  own  views  to  none, 
Yet»  whenever,  as  in  the  ca^e  of  Hiaaouri  v. 
Illinois,  supra,  the  action  of  one  state 
raachc^a,  throttgh  the  agency  of  natural  laws, 
into  the  territory  of  another  atate,  *the  quea- 
Utiu  of  the  extent  and  the  Umitationa  of 
the  rights  of  the  two  states  becomes  a  mat- 
ter of  justiciable  dispute  hetweeii  them,  and 
thta  court  is  called  upon  to  settle  that  dis- 
pute In  such  a  way  aa  will  recognize  the 
equal  rights  of  hoth  and  at  the  eame  time 
eitabllsh  justice  between  them.  In  other 
words,  through  the^e  succesaive  disputes  and 
dedaioni  this  court  is  practically  building 

twhat  may  not  improperly  be  called  in- 
itate  common  law.  This  very  case  pre- 
feents  a  significant  illuat  ration.  Before 
dther  Kansas  or  Colorado  was  settled  the 
Arkansas  river  was  a  at  ream  running 
through  the  territory  which  now  compoaei 
theae  two  stutes.  Arid  lands  abound  in 
Colorado.  Koclamatton  is  possible  only  by 
the  application  of  water,  and  the  ejctreme 
oent^ntion  of  Colorado  is  that  it  has  a  right 
to  appropriate  all  the  waters  of  this  stream 
for  the  purpost^s  of  irrigating  its  soil  and 
making  more  valuable  its  own  territory. 
But  the  appropriation  of  the  entire  flow  of 
the  river  would  naturally  tend  to  make  the 
landa  along  the  stream  in  Kanaas  less  ar* 
ahle.  It  wouH  be  taking  from  the  adjacent 
territory  that  which  had  been  the  custom - 
ary  natural  meani  of  pr^servin^  its  arable 
character.  On  the  other  hand,  the  poaaible 
eontention  of  K annas,  that  the  flowing  watT 
in  the  Arkansas  must,  in  accordance  with 
the  eictreme  doctrine  of  the  common  law  of 
EnglantI,  be  left  to  flow  as  it  was  wont  to 
flow,  no  portion  of  it  being  appropriated  in 
Colorado  for  the  purposes  of  irrigation, 
would  have  the  effect  to  perpetuate  a  desert 
condition  in  portions  of  Colorado  beyond  the 
power  of  reclamation.  Surely  here  ia  a  dia- 
pnte  of  a  justiciable  nature  which  might  and 
ought  to  be  tried  and  dettTmined*  If  the 
two  itates  were  absolutely  independent  na- 
tiona  it  would  be  settled  by  treaty  or  by 
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force.  Neither  of  these  ways  betng  prac> 
ticflble,  it  must  he  settled  by  decision  of  this 
court. 

It  will  be  perceived  that  Kansas  asserts  a 
pectiniary  interest  as  the  owner  of  certnain 
tracta  ftlong  the  banks  of  the  Arkansas  and 
as  the  owner  of  the  bed  of  the  stream.  We 
need  not  stop  to  consider  what  rights  such 
private  ownership  of  property  might  give. 

*In  deciding  this  caie  on  demurrer  we  said,  [00] 
referring  to  the  opinion  in  Miaaouri  v,  Illi- 
nois (p.  142j  L.  ed.  p.  844j  Sup.  Ct»  Hep.  p. 
65S)  : 

"As  will  be  perceived,  the  court  there 
ruled  that  the  mere  fact  that  a  state  had 
no  pecuniary  interest  in  the  controversy 
would  not  defeat  the  orig^inal  jurisdiction 
of  this  courts  which  might  be  invoked  by 
the  state  as  parens  patritSt  trustee,  guard - 
ian,,  or  representative  of  all  or  a  consider- 
able portion  of  its  citizens  i  and  that  the 
threatened  pollution  of  the  waters  of  a  river 
flowing  between  states,  under  the  authority 
of  one  of  them,  thereby  putting  the  health 
and  comfort  of  the  citizens  of  the  other  in 
jeopardy,  presented  a  cause  of  action  jua-^ 
ticiable  under  the  Constitution. 

*^  the  case  before  us,  the  state  of  Kansaa 
files  her  bill  aa  representing  and  on  behalf 
of  her  eitiEena.  as  well  as  in  vindication  of 
her  alleged  rights  as  an  individual  owner, 
and  seeks  relief  in  respect  of  being  de* 
prived  of  the  waters  of  the  river  accustomed 
to  flow  through  and  across  the  state,  and 
the  consequent  destruction  of  the  property 
of  herself  and  of  her  eitisens  and  injury  to 
their  health  and  comfort.  The  action  com- 
plained of  is  state  action,  and  not  the  action 
of  state  ofUcers  in  abuse  or  excess  of  their 
powers." 

It  is  the  state  of  Kansas  which  invokea 
the  action  of  thia  court,  charging  that, 
through  the  action  of  Colorado,  a  large  por- 
tion of  its  territory  is  threatened  with  dis- 
aster. In  this  respect  it  is  in  no  manner 
evading  the  provisions  of  the  1 1th  Amend- 
ment to  the  Federal  Constitution.  It  fa 
not  acting  directly  and  solely  for  the  bene* 
fit  of  any  individual  eitissen  to  protect  his 
riparian  rights.  Beyond  ita  property  righta 
it  has  an  interest  aa  a  state  In  this  large 
tract  of  land  bordering  on  the  Arkansas  riv- 
er. Its  prosperity  affects  the  general  welfare 
of  the  state.  The  controversy  rise-S,  there- 
fore, above  a  mere  question  of  local  private 
right  and  involves  a  matter  of  state  inter- 
est, and  must  be  considered  from  that  stand* 
point.  Georgia  v.  Tennessee  Copper  Co, 
20e  U.  a  230,  post,  1038,  27  Bup.  Ct.  Rep,  618. 

Thia  changes  in  some  respects  the  scops 
af  our  inquiry.  It  is  not  limited  to  the 
simple  matter  of  whether  any  portion  of  the  ^ 

*  waters  of  the  Arkansas  is  withheld  by  Colo  [10O| 
rado.     We  must  consider  the  effect  of  what 

975 


100-102 


SuPBEiiE  Court  of  the   United  States. 


Ooi-ItaK, 


hns  l)pcn  done  upon  the  conditions  in  the  re- 
spective states,  and  so  adjust  the  dispute 
upon  the  basis  of  eijuality  of  rights  as  to 
secure  as  far  as  possible  to  Colorado  the 
benefits  of  irrigation  without  depriving 
Kansas  of  the  like  beneficial  effects  of  a 
flowing  stream.  A  little  reflection  will  make 
tliis  clear.  Suppose  the  controversy  was 
between  two  individuals,  upper  and  lower 
riparian  owners  on  a  little  stream  with 
rooky  l)ank  and  rocky  bottom.  The  question 
properly  might  be  limited  to  the  single  one 
of  the  diminution  of  the  flow  by  the  upper 
riparian  proprietor.  The  lower  riparian  pro- 
prietor might  insist  that  he  was  entitled  to 
the  full,  undiminished,  and  unpolluted  flow 
of  the  water  of  the  stream  as  it  had  been 
wont  to  run.  It  would  not  be  a  defense  on 
the  part  of  the  upper  riparian  proprietor 
that,  by  the  use  to  which  he  had  appropriat- 
ed the  water,  he  had  benefited  the  lower  pro- 
prietor, or  that  the  latter  had  received  in 
any  other  respects  an  equivalent.  The 
question  would  be  one  of  legal  right,  nar- 
rowed to  place,  amount  of  flow,  and  freedom 
from  pollution. 

We  do  not  intimate  that  entirely  differ- 
ent considerations  obtain  in  a  controversy 
between  two  states.  Colorado  could  not  be 
upheld  in  appropriating  the  entire  flow  of 
the  Arkansas  river,  on  the  ground  that  it  is 
willing  to  give,  and  does  give,  to  Kansas, 
something  else  which  may  be  considered  of 
equal  value.  That  would  be  equivalent  to 
tliis  court's  making  a  contract  between  the 
two  states,  and  that  it  is  not  authorized  to 
do.  But  we  are  justified  in  looking  at  tne 
question  not  narrowly  and  solely  as  to  the 
amount  of  the  flow  in  the  channel  of  the 
Arkansas  river,  inquiring  merely  whether 
any  portion  thereof  is  appropriated  by  Colo- 
rado, but  we  may  properly  consider  what,  in 
case  a  portion  of  that  flow  is  appropriated 
by  Colorado,  are  the  effects  of  such  appro- 
priation upon  Kansas  territory.  For  instance, 
if  there  be  many  thousands  of  acres  in  Colo- 
rado destitute  of  vegetation,  which,  by 
the  taking  of  water  from  the  Arkansas 
[101]  river,  and  in  no  other  way,  can  be  *made 
valuable  as  arable  lands  producing  an 
abundance  of  vegetable  growth,  and  this 
transformation  of  desert  land  has  the 
effect,  through  percolation  of  water  in 
the  soil,  or  in  any  other  way,  of  giving 
to  Kansas  territory,  although  not  in  the 
Arkansas  valley,  a  beneflt  from  water  as 
great  as  that  which  would  inure  from  keep- 
ing the  flow  of  the  Arkansas  in  its  channel 
undiminished,  then  we  may  rightfully  re- 
gard the  usefulness  to  Colorado  as  justify- 
ing its  action,  although  the  locality  of  the 
benefit  from  the  flow  of  the  Arkansas 
through  Kansas  has  territorially  changed. 
Science  may  not  as  yet  be  able  to  give  posi- 
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tiTe   information   aa   to   the   proa—  If 
which  the  distribution  of  water  over  eotui 
territoiy  has  operation  beyond  the  bmr  Ba- 
its of  the  area  in  which  the  water  ii  &- 
tributed,  but  they  who  have  dwelt  ii  tk 
West  know  that  there  are  constant  chiigci 
in  the  productiveness  of  different  poitioMof 
the  territory,  owing,  apparently,  to  a  wids 
and  more  constant  distribution  of  vits. 
To  illustrate,  the  early  settler*  of  Ksmm 
territory  found  that  farming  was  nimcoHi- 
ful  unless  confined  to  its  eastern  100  or  19 
miles.    West  of  that  crops  were  ahsoit  it 
ways  a  failure;  but  now  that  r^oa  b  the 
home  of  a  large  population,  with  enpi  n 
certain   as   those  elsewhere,   and  jtC  tUi 
change  has  not  been  brought  about  hj  ini- 
gation.    A  common  belief  is  that  the  ori|l- 
nal  sod  was  largely  impenrious  to  witcr; 
that  when  the  spring  rains  came  the  «il«, 
instead  of  sinking  Into  the  ground,  filled  the 
water  courses  to  overflowing  and  ria  off  It 
the  Gulf  of  BCezlco.    There  was  bo  water  ii 
the  soil  to  go  up  in  vapor  and  cobs  den 
in  showers,  and  the  coiutant  heat  of  i^ 
mer  destroyed  the  crops;  but  after  the  ni 
had  once  been  turned  the  water  froa  that 
rains  largely  sank  Into  tho  ground,  aid  thi^ 
as  the  summer  came  on,  went  up  la  fipr 
and  came  down  in  showers,  and  so,  hf  oa- 
tinned  watering,  prevented  the  banq|  ip 
of  the  growing  cropa.    We  do  not  mmm  U 
say  that  science  has  demonstrmted  tUi  Ii  he 
the  operating  cause,  or  that  other  ttMria 
are  not  propounded,  but  the  fact  is  ttit,  is* 
stead  of  stopping  at  a  distaaee  of  IM  aihi 
from  the  Missouri  river,  the  am  of  csW-  ^ 
vated  and  •psofl^^lj  mltivated  had  lii»M 
tended  from  150  to  200  mllea  fnrthv  wril, 
and  seems  to  be  steadily  moving  tawaidi  the 
western  boundary  of  the  iteta.    Vm»  V 
there  is  this  chai^  gradual^  mufftai  ^* 
ward  from  the  Missouri  river,  la  II  aftil^ 
er  an  unreaaonable  ezpeetatioB  Ihai^  u  tli 
arid  lands  of  Oolorado  an  irrfgaM  mI  kr 
come  from  year  to  jtmr  ooifWBd  vtt  Up 
tatlouy  there  will  mora  eaatwaid  fnm  M» 
rado  an  eztenalon  of  the  am  of  anUihi^ 
until,  hetweea  the  MIhowI  riwv  mI  ii 
moutttalaa  of  Ooloimdo^  tlMn  ihril  ki  • 
land  which  la  not  aa  fnl^  aufciailliW*   j 
vation  aa  lands  elaewhan  in  Iha  Mi^V'   , 
WIU  not  the  produflUinw  of  &■■••  1 
whole,  ita  oapadtiy  to  mppoit  an  ^"^ 
Ing  population,  be  inenand  ky  ll*  Vi  ■ 
the  water  la  Oolorado  for  izf|pltaf  "V 
we  not  eonaider  aooM  np|HB|i  latfaa  If  0^ 
rado  of  the  watan  of  tte  Aifcuaii  i>  ^ 
Irrigation  and  reelanwtiaB  af  ili  tM 
as  a  reasonable  eaareiae  of  Hi 
and  aa  not  unrear"'--hjy 
any  righta  of  Ki          i 
notice  the  V                of 
by  Its  aaprsHa  gi       ,  , ^  
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riirwi  expresaed  In  {bis  opIniaQ  are  to  b« 
eosQ&aed  to  a  case  in  which  the  faeta  and  the 
Jocftl  law  of  the  two  atatei  are  as  here  dis- 
elosed.  In  Clark  r.  Allaman,  71  Kan.  206, 
70  L.ILA.  97 1«  SO  F&c,  571,  ie  an  exhaustive 
dificussion  of  the  questioti,  Mr,  Juatjee 
Burch  deliverimg  the  tinanimoua  opinion  of 
the  oourt.  In  the  syllabnii  which  by  statute 
iKan.  Comp,.  Law  a,  §  14|  p^  317)  is  prepared 
\hj  iht  justice  writing  the  opinion,  and 
iUitet^  the  taw  of  tbe  case,  are  these  para- 
graphs ; 

I  'The  use  of  the  water  of  a  running 
dream  for  irrigation}  after  Ita  primary  use& 
lor  quenching  thirst  and  other  domestic  re- 
quirements have  been  subserved,  is  one  of 
the  common -law  righta  of  a  riparian  pro- 
prietor, 

,  **The  use  of  water  by  a  riparian  proprie- 
'  tor  for  irrigation  purposes  must  be  reason- 
able under  all  the  circiunstanceSj  and  the 
,  rigbt  must  he  exerciaed  with  due  regard  to 
the  pfjual  right  of  every  other  riparian  oivn- 
.er  along  the  eaurae  of  the  stream. 
i  **A  diminution  of  the  flow  of  water  over 
Qriparian  land,  caused  *by  its  uae  for  Irriga- 
1  tion  purposes  by  upper  riparian  proprietorst 
jocoaaioni  do  injury  for  which  damages  may 
be  allowed  unless  it  resulu  in  subtracting 
from  the  value  of  the  land  by  interfering 
with  the  reasonable  uaea  of  the  water  which 
the  larjdowner  is  able  to  enjoy, 

"In  determining  the  quantity  of  land  trib- 
utary to  and  lying  along  a  stream  which  a 
'aingle  proprietor  may  irrigate^  the  principle 
of  equality  of  right  with  G*thera  ahould  con- 
trol, irrespective  of  the  accidental  matter 
of  governmental  subdivisions  of  the  land." 
And  in  the  opinion,  on  pajres  242,  243, 
L,B.A,  pp.  &8e,  987,  Pac.  p.  584,  are  quoted 
these  oDservations  of  Chief  Justice  Shaw  in 
the  case  of  Elliot  v.  Fitchburg  R.  Co.  10 
Cush.  191,  193,  196,  57  Am.  Dec.  85,  87,  88: 
"The  right  to  flowing  water  is  now  well 
settled  to  be  a  right  incident  to  property  in 
the  land;  it  is  a  right  publici  juriSy  of  such 
character  that,  whilst  it  is  common  and 
equal  to  all  through  whose  land  it  runs,  and 
BO  one  can  obstruct  or  divert  it,  yet,  as  one 
of  the  beneficial  gifts  of  Providence,  each 
proprietor  has  a  right  to  a  just  and  reason- 
able use  of  it,  as  it  passes  through  his  land ; 
and  so  long  as  it  is  not  wholly  obstructed 
or  diverted,  or  no  larger  appropriation  of 
the  water  running  through  it  is  made  than 
a  just  and  reasonable  use,  it  cannot  be  said 
to  be  wrongful  or  injurious  to  a  proprietor 
lower  down.  What  is  such  a  just  and  rea- 
sonable use  may  often  be  a  diflicult  ques- 
tion, depending  on  various  circumstances. 
To  take  a  quantity  of  water  from  a  large 
running  stream  for  agriculture  or  manufac- 
turing purposes  would  cause  no  sensible  or 
practicable  diminution  of  the  benefit,  to  the 
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prejudice  of  a  lower  proprietor;  wltrrrad, 
taking  the  aame  quantity  frfim  a  amalL  run- 
ning  brook,  passing  through  many  farma, 
would  he  of  great  and  maoirest  Injury  to 
those  beloWf  who  need  it  for  domestic  sup* 
pty  or  watering  cattle;  and  therefore  it 
would  be  an  unreasonable  use  of  the  water^ 
and  an  action  would  Me  in  the  latter  casein 
and  not  in  the  former.  It  isj  therefore,  to  a 
considerable  extent  a  question  of  degree; 
stiHt  the  rule  is  the  aame,  that  each  pro- 
prietor haa  a  right  to  a  reasonable  use  of  it, 
for  *hiB  own  benefit,  for  dome^tio  use,  and  for [104] 
manufacturing    and    agricultural    purposes* 

'HThat  a  portion  of  the  water  of  a  atream 
may  be  used  for  the  purpose  of  irrigating 
laDdj  we  think  is  well  established  as  one  of 
the  rights  of  the  proprietors  of  the  soil 
along  or  through  which  it  passes.  Yet  a 
proprietor  cannot,  under  color  of  that  right, 
or  for  the  actual  purpose  of  irrigating  his 
own  land,  wholly  abstract  or  divert  the 
water  couree,  or  take  such  an  unreasoTiable 
quantity  of  water,  or  make  such  unreason- 
able use  of  it,  Sis  to  deprive  other  proprie- 
tors of  the  substantial  benefits  which  they 
might  derive  from  it,  if  not  diverted  or  used 
unreasonably*     ,     *     * 

'^^Thia  rule,  that  no  riparian  proprietor 
can  wholly  abstract  or  divert  a  water  course^ 
by  whieh  it  would  cease  to  be  a  running 
stream^  or  use  it  unreasonably  in  its  pas- 
sage^  and  thereby  deprive  a  lower  proprietor 
of  a  quality  of  his  property  deemed  in  law 
incidental  and  beneficial,  necessarily  flows 
from  the  principle  that  the  right  to  the  rea* 
aonable  and  beneficial  use  of  a  running 
stream  is  common  to  all  the  riparian  pro- 
prietors, and  so  e^ich  is  bound  to  to  use  his 
common  right  as  not  essentially  to  prevent 
or  interfere  vnth  an  equally  beneficial  en- 
joyment of  the  common  right  by  all  the 
proprietors.     .     .     . 

"The  right  to  the  use  of  flowing  water  is 
puhlioi  juriSf  and  common  to  all  the  ri- 
parian proprietors ;  it  is  not  an  absolute  and 
exclusive  right  to  all  the  water  flowing  past 
their  land«  so  that  any  obstruction  would 
give  a  cause  of  action;  but  it  is  a  right  to 
the  flow  and  enjoyment  of  the  water,  subject 
to  a  similar  right  in  all  the  proprietors,  to 
the  reasonable  enjoyment  of  the  same  gift 
of  Providence.  It  is,  therefore,  only  for  an 
abstraction  and  deprivation  of  this  common 
benefit,  or  for  an  unreasonable  and  unau- 
thorized use  of  it,  that  an  action  will  lie." 

As  E^ansas  thus  recognizes  the  right  of 
appropriating  the  waters  of  a  stream  for  the 
purposes  of  irrigation,  subject  to  the  con- 
dition of  an  equitable  division  between  the 
riparian  proprietors,  she  cannot  complain  if 
the  same  rule  is  administered  'between  her- [105] 
self  and  a  sister  state.    And  this  is  especial- 
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ly  true  when  the  waters  are,  except  for  do- 
mestic purposes,  practically  useful  only  for 
purjmst's  of  irrinjation.  The  Arkansas  river, 
from  its  source  to  the  eastern  end  of  the 
Royal  gorge,  is  a  mountain  torrent,  coming 
down  between  rocky  banks  and  over  a  rocky 
bed.  Along  this  distance  it  is  of  compara- 
tively little  use  for  irrigation  purposes.  Af- 
ter it  debouches  from  the  Royal  gorge  it  en- 
ters a  valley,  in  which  it  wanders  from  one 
side  to  the  other  through  eastern  Colorado, 
southwestern  Kansas,  and  into  Oklahoma, 
with  but  a  slight  descent,  and  presenting 
but  little  opportunities  for  the  develop- 
ment of  water  power  through  falls  or  by 
dams.  Its  length  in  Kansas  is  about  350 
miles,  and  the  descent  is  only  2,320  feet,  or 
less  than  7  feet  to  a  mile.  There  are  sub- 
stantially no  falls,  no  narrow  passageways 
in  which  dams  can  be  readily  constructed 
for  the  development  of  water  power;  and 
while  there  are  some  in  eastern  Colorado, 
yet  they  are  of  little  elevation,  and  mainly 
to  assist  in  the  storing  of  water  for  pur- 
poses of  irrigation.  So  that,  if  the  extreme 
rule  of  the  common  law  were  enforced,  Ok- 
lahoma, having  the  same  right  to  insist  that 
there  should  be  no  diversion  of  the  stream 
in  Kansas  for  the  purposes  of  irrigation 
that  Kansas  has  in  respect  to  Colorado,  the 
result  would  be  that  the  waters,  except  for 
the  meager  amount  required  for  domestic 
purposes,  would  flow  through  eastern  Colo- 
rado and  Kansas  of  comparatively  little  ad- 
vantage to  either  state,  and  both  would  lose 
the  great  benefit  which  comes  from  the  use 
of  the  water  for  irrigation.  The  drainage 
area  of  the  Arkansas  river  in  Colorado  is 
20,000  suqare  miles;  in  Kansas,  20,000 
square  miles;  and  all  this  area,  unless  the 
stream  can  be  used  for  purposes  of  irriga- 
tion, would  be  left  to  the  slow  development 
which  comes  from  the  cultivation  of  the  soil. 
Th^  testimony  in  this  case  is  voluminous, 
amounting  to  8,559  typewritten  pages,  with 
122  exhibits,  and  it  would  be  impossible  to 
make  a  full  statement  of  facts  without  an 
extravagant  extension  of  this  opinion,  which 
tl06]is  already  too  long;  *and  yet  some  facts  most 
be  stated  to  indicate  the  basis  for  the  eun- 
elusion  to  which  we  have  come.  It  must 
also  be  noted  that,  as  might  be  expected 
in  such  a  volume  of  testimony,  coming  as  it 
does  from  three  hundred  and  forty-seven 
witnesses,  there  is  no  little  contradiction 
and  a  good  deal  of  confusion,  and  this  con- 
tradiction is  to  be  found,  not  merely  in  the 
testimony  of  witnesses,  but  also  in  the  ex- 
hibits, among  which  are  reports  from  the 
officials  of  the  government  and  the  two 
states.  Wo  have  endeavored  to  deduce  from 
this  volume  those  matters  which  seem  most 
clearly  proved^  and  must«  as  to  other  mat- 
ters, be  content  to  generalize  and  state  that 
978 


which  seems  to  be  the  tendency  of  tke  iri> 
dence. 

Colorado  is  divided  into  five  irrigatiag  Eli- 
sions, each  of  which  ia  In  ehmiige  of  a  dhira 
engineer.  That  which  includes  the  dniHfi 
area  of  the  Aricansu  is  District  Na  !^  di- 
vided into  eleven  distrieti.  Under  the  kn 
of  Colorado,  irrigating  ditches  hm  ka 
established  in  this  district  and  tte  ibb^ 
of  water  which  each  may  take  frm  Oe  m- 
er  decreed.  In  addition  some  imima 
have  been  built  for  storing  the  snrpta  lit- 
ers which  come  down  in  times  of  flood,  iii 
this  adds  largely  to  the  amount  avaiUk 
for  irrigation.  The  storage  eapadtj  of  n 
of  these  reservoirs  is  shown  to  be  8,K7M' 
652  cubic  feet.  The  significance  and  tihi 
of  these  reservoirs  can  be  appreciated  wka 
we  remember  that  the  Azkansaa,  liki  nqf 
other  streams,  has  its  origin  in  tho  ■sa- 
tain  districts  of  Colorado,  and  that»  kj  tk 
melting  of  the  snows.  aInio::t  eray  jm 
there  is  a  flood.  The  anurant  of  w^ta  n- 
thorized  to  be  taken  by  the  ditches  bm  tk 
river  is,  as  alleged  in  the  bill,  4,800  esbii 
feet,  and  from  its  aflluent*  and  triMuia 
4,300  feet  (Whenever  thu  term  is  mri  h 
reference  to  the  flow  of  water  it  mesM  Hi 
number  of  cubic  feet  that  pass  in  a  anmL) 
The  average  flow  of  the  river  m  it  eomei  oii 
of  the  Ro>'al  gorge  at  Gafion  City  ii^  « 
shown  by  official  measrairementa  for  a  wia 
of  years,  760  cubic  feet.  So  that  it  aypna 
that  the  irrigating  ditches  are  aatkriai 
to  take  from  the  i^kanaaa  river  mnck  mm 
wtLter  than  passes  in  the  efaannd  iiio  Hi 
valley.  It  is  not  clear  ^hat  rarplii 
if  may,  comes  ont  of  the  tribatarka 
are  some  twentj-flve  of  thflB,  tti 
flow  from  four  of  which  into  the  i 
is  818  cubic  feet  Aside  fnm  thk  . 
water  some  may  be  returned  thn^^  mh 
flow  of  the  ditches  or  from  Mepifa  V~  ' 
either  of  these  amounta  maj  be  k  Ml 
dosed.    Indeed,  the  sortent  to  whkh 


Mftdfil 


operates  in  adding  to  the  flow  of  a  ^tnm 
or  in  dtotributing  water  tbni^  kik  ifr 
jacent  to  thoee  upon  wldeh  vakr  k  fHni 
is  something  proof  of  whMi  HHik  ■» 
sarily  be  ahnoet  imponibl«b  Wt  Bif  iii: 
the  fact  that  a  tnok  ba4«i^  ipn  krf 
which  has  been  flooded  ■howi  bf  Ik  k0» 
ing  vegetation  that  it  haa  imwliii  li  Wi 
way  the  bendit  of  watw«  aii  fi  Al 
amount  of  watar  r**tf^  if  iMfV  BV 
never  be  definite^  kMvwa.  Hi  mUKh 
ground  movement  of  water  wBl  itafi  ^ 
a  problem  of  naoHtafaily.  Wi  taMT  M 
when  water  ia  tuned  apon  dry  ni  IHM 

soil  the  barr^ ''mppeaiii  itgtit^ 

is  developed,  i  s  whMi  wii  i  iHii 

becomes  a  gam        "  ii  tfte  a^k  rf  ^i*^ 

bioss  ra    "nLwitetfik 


1905. 


Kansas  ?.  Coldbado^ 


l^^ioQ  recaJlfl  i.  conversation  wjtb  Bnyard 
lijlor,  the  celebrftrtcd  truveler^  in  wliicb  the 
latter  stated  that  nothiDg  had  contributed 
m  niuch  Ui  si>cure  the  steady  (^ntrol  of  the 
French  in  Algiers  aa  the  fact  t!iat,  after 
taking  posseasion  of  that  territorj^  tbey 
a&nk  arteatan  wells  on  the  borders  of  the 
deaert,  and  thua  reclaimcid  portiona  ot  it; 
fdr  the  Arabs  belieyed  that  people  who  oould 
Fftelaim  the  desert  were  possessed  of  a  power 
that  could  not  be  witliBtood. 

Furtber,  adjacent  barren  ground  ia  slowlj 
but  surely  affected,  and  itself  b^ns  to  in* 
it«  'TCgetation,     We  m&y  mot  be  en- 


year  1902,  according  to  the  report  of  the 
Census  Bureau  of  the  United  States ,  them 
w«re  300,115  acres^  in  4,557  farms,  actually 
irrigated. 

The  counties  in  Colorado  from  Cation  City 
eastward  through  which  the  Arkansas  runs 
are  Fremont,  Pueblot  Otero^  Bent^  and 
Prowers.  Tbe  following  tables  prepared  by 
the  defeodsnts  from  various  cenaua  reports 
show  the  population,  nutnber  of  acres  cul- 
tivated, and  total  value  of  farm  products 
in  tliese  several  counties  for  the  years  IBiQ, 
ISeO,  and  1900 ! 


County, 

* 

Population, 

1S80. 

imk 

1000. 

PneWo. ,„.,„„„ - „., 

1,730 
T,61T 

81,I«1 

urn 

iG^eae 
11^ 

S0I9 

Bent                   *       ...*^««, -.«.*..          *«*«,-.«.-*—.  *^-«*« 

i^a&i 

'PfQwen       ,..**.... ..^...^ -^ -^^t i,^^,-„    ...,•*«.*...««> 

B,m 

M$^khig  In  the  aggregate *..***.« .... ^ ^ — 

ujm 

man 

m,m 

hr 


1 


County, 

No.  of  acres  cultivated* 

Talue  of  Farm  Products 

1880. 

1B0O. 

1900. 

ISSO. 

laso. 

IOOOl 

'   fteiroOQt*...,.^.,^ . 

Rtao 

fii,^ 

^S«8 
10O,8»7 
61.34T 
90,068 

4m8£i ' 

fl7,83S 

•  7a.floo 

i3e.mi 

1387.080 
£ti,&SO 

86^1770 
00,600 

•M 

Pueblo    *«-*.. **,,., -^ ,«,„„—, 

Ottfro  ,. - *.. 

t08g,3t4 

67V1.541 

Bent..........*«„ ,.-«.-... 

3n,»3i 

106,6^1 

ee,fT6 

£91,417 

1,I6R,7;S0 

m^m 

1786,000 

$^m,m 

tirety  sure  as  to  the  methods  by  which  this 
change  is  accomplished,  although  the  result 
is  undoubted.  It  may  be  that  water  perco- 
lating under  the  surface  has  reached  this 
adjacent  ground.  Perhaps  the  vegetation, 
which  we  know  attracts  moisture  from  the 
air,  may  increase  the  rainfall,  and  thus  af- 
fect the  adjacent  barren  regions. 

It  appears  that  prior  to  1885  there  was 
B] comparatively  little  •water  taken  from  the 
Arkansas  for  irrigation  purposes, — certainly 
not  enough  to  make  any  perceptible  impres- 
sion  on  the  flow  oi   the   river, — but  about 
that  time   certain  corporations   commenced 
the  work  of  irrigation  on  a  large  scale,  with  I 
ditches  some  of  which  might  well  be  called  j 
canals.    Thus,  in  1884,  work  was  commenced  I 
on  ditches  capable  of  carrying  off  450  cubic  ' 
feet;   in  1887  others  capable  of  carrying  off  j 
1,481   cubic  feet;   and   in   1890  still   others, 
carrying  1,705  cubic  feet.    Most  of  these  were 
completed  within  two  years  after  the  com- 
mencement of  the  several   works.     By  the 
£06  U.  8. 


These  tables  disclose  a  very  marked  de- 
velopment in  the  population,  area  of  land 
cultivated,  and  amount  of  agricultural  prod- 
ucts. Whatever  has  been  effective  in  bring- 
ing about  this  development  is  certainly  en- 
titled to  recognition,  and  should  not  be  wan- 
tonly or  imnecessarily  destroyed  or  interfered 
with.  That  this  development  is  largely  ow- 
ing to  irrigation  is  something  of  which, 
from  a  consideration  of  the  testimony,  there 
can  be  no  reasonable  doubt.  It  has  been  a 
prime  factor  in  securing  this  result,  and 
before,  at  the  instance  of  a  sister  state,  thia 
effective  cause  of  Colorado's  development  is 
destroyed  or  materially  interfered  with,  it 
should  be  clear  that  such  sister  state  has 
not  merely  some  technical  right,  but  also  a 
right  with  a  corresponding  benefit. 

It  may  be  asked  why  cultivation  in  Colo- 
rado without  irrigation  may  not  have  the 
same  effect  that  has  attended  the  cultivation 
in  Kansas  west  of  where  it  was  productive 
when  the  territory  was  first  settled.    It  may 
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possiblj  Lave  such  effect  io  eoine  degree,  but 
it  must  be  remembered  timt  tbe  l&Dd  in 
Colorado  ii  many  hundred  feet  in  elevation 
above  that  in  I^ns&s;  tbat  large  portionB 
of  it  are  absolute ty  destitute  of  ood^  and 
th&t  cultivation  would  have  comparative]^ 
XittU  eJTeet  upon  tlie  retentioa  of  water* 
Add  further  tiie  fact  that  the  rainfall  in 
Ck>loFado  is  less  than  that  iu  Kao^ts,  and 
it  would  seem  almost  certain  that  reliance 
upon  mere  cultiTation  of  the  soil  would  mot 
have  anything  like  the  effect  in  Colorado 
[110]*tb&t  it  has  had  in  Kansas,  and  that  tbe  bar^ 
renness  wbieb  character ieed  portions  of  the 
territorj  of  Colorado  would  have  continued 
for  an  indefinite  time  unless  relieved  by  ir* 
flgatiOD. 

Turning  to  Kansas,  tbe  counties  along  the 
Arkansas  river,  commencing  from  the  Colo* 
rado  llne«  are:  Hatnilton^  Kearney^  Finney^ 
Gray,  Ford,  Edwards,  Pawneep  Barton,  Rice, 
Heno,  Sedgwick,  Sumner,  Cowley,  Taking 
the  same  years  as  are  given  for  the  Colorado 
counties,  tbe  population  is  shown  to  be; 


County 


HaTnUton ». 
Kearoey  — , 
FiDDey  ,..„ 
Gray  ..**..., 
Ford  ^.--^__ 
E4]wards..., 

Pawnee 

Barton,...,, 
Rl€^,  „...-* 

KiCno. 

Bedffwjck.., 
8ii  tuner.—, 
Ctowley.*,*- 


Popuiatltra 


leso 


I6fi 
159 


3,1£S 

10,338 
12.826 


IQi^-m 


mo 


tsisn 

13,372 

ll,f6l 

27,079 
43,€2fi 
30.S71 
34^478 


ie«,&as 


3900 


1,438 

him 

5,4fi7 

13,7S4 
UJ46 

44,(X^7 
£5,5iJl 
30,159 


17a,«0S 


We  hare  been  furnished  by  the  United 
States  Census  OOlce  with  statistics  of  the 
corn  and  wheat  crops  of  those  counties  from 
the  years  1S89  to  1904.  Com,  wheat,  and 
bay  are  the  leading  crops  in  Kansas.  It 
would  unnecessarily  prolong  this  opinion  to 
copy  these  tables  in  fulK  so  we  give  the 
figures  for  1800,  IB^5,  1900,  and  1904  j  [See 
opposite  page.] 

Comparing  the  tables  of  population  it  will 
be  perceived  that  both  the  counties  in  Colo- 
rado and  Kansas  made  a  considerable  in* 
crease  in  the  years  from  1880  to  1690;  that 
while  the  Colorado  counties  continued  their 
increase  from  1890  to  1900,  the  Kansas 
counties  lost.  As  the  withdrawal  of  water 
in  Colorado  for  irrigating  purposes  became 
substanttally  effective  about  the  year  1S6Q, 
it  might,  if  nothing  else  appeared,  not  un- 
reasonably be  concluded  that  the  diminished 
flow  of  the  river  in  Kansas,  caused  by  the 
action  of  Oolomdo,  had  resulted  in  making 
the  land  more  unproductive^  and  hence  in- 
980 


duced  settlers  to  leaTe  the  atate.  AiicuHl 
this  it  should  be  noted,  M  a  matter  d  Ui- 
tory,  that  in  the  years  preceding  1880.  Ka- 
sas  passed  through  a  period  of  depraHi, 
with  crops  largely  a  failnre  in  dUEmsi 
parts  of  the  atate.  But,  more  than  tbt  ii 
1889  Oklahoma,  lying  directly  lonth  d  Ku- 
sas,  was  opened  for  settlement  and  fame 
diately  there  was  a  laige  immigraiMS  nti 
that  territoiy,  coming  from  all  parti  d  tk 
West,  and  especially  from  the  state  d  Kai- 
sas,  induced  by  glowing  reports  of  iti  gmx 
possibilities.  The  population  of  Okhkai. 
*a8  shown  by  the  United  States  eenssi.  «ii.[U 
in  1890,  61,834,  and  in  1900.  348,331. 

Turning  to  the  tables  of  the  eon  ui 
wheat  products,  they  do  not  diieknt  iij 
marked  injury  which  can  be  attrihotfd  to  i 
diminution  of  the  flow  of  the  river.  WUk 
there  is  a  variance  in  the  amount  prodserf 
in  the  different  counties  from  year  to  mr, 
it  is  a  variance  no  more  than  that  wkid 
will  be  found  in  other  parts  of  the  TiioB, 
and  although  the  population  from  1810  ti 
1900  in  fact  diminished,  the  amount  dboA 
the  corn  and  wheat  product  laifelr  is* 
creased.  Not  only  was  the  total  pradiKt  ii- 
creased,  but  the  productiveness  per  sen 
seems  to  have  been  materially  iapivifi 
Take  the  com  crop,  and  per  acre,  it  vHb 
in  1890,  12  bushels  and  a  fraction:  is  18IS» 
21  and  a  fracUon;  in  1900, 15;  and  ii  INi 
28  bushels.  Of  wheat,  the  product  per  sot 
in  1890  was  nearly  15  busheh;  in  ION  I 
was  only  about  3  bushels.  (For  sobc  m- 
son,  while  that  was  a  good  jrcar  for  coi^ 
it  seems  to  have  been  a  bad  year  for  wtet) 
But  in  1900  the  product  per  acif  nm  U 
19  bushels,  and  in  1904  it  was  12  b«Mi 

These  are  official  figures  takn  fnm  thi 
United  States  census  reports,  and  tkiv  ltd 
strongly  to  show  that  the  withdraws! 'flftk 
water  in  Colorado  for  purposes  of  inifitia 
has  not  proved  a  source  of  serious  ~ 
to  the  Kansas  ooontics  along  ths 
river.  It  is  not  strange  that  ths 
coimties  show  the  least  developmmt  f». 
being  nearest  the  irrigatioB  im  OJwiil 
they  would  be  most  alTeeted  thmly.  it 
one  time  there  were  none  irrigatipg  MlM 
in  these  westtm  eonnties,  whiA  pfiwi 
to  be  vahiable  in  rapplyipg  watsr,  sni  Ika 
increasing  the  prodnctiveneas  ol  Ihi  hak  k 
the  Tidnity  of  the  stnam,  aad  it  k  Cni 
that  those  ditehes  have  oeaMd  to  bi  if  w* 
value,  the  flow  in  them  haTiag  kif^T  ^ 
minified. 

It  cannot  bt  dmisd.  in  Tfavolab  thi  t» 
tlmony  (for  that  whieh  wo  Imw  fvM  ^ 
but  a  sample  of  mveH  more  bwtfi^i  ^ 
the  qnestioa),  that  ue  diminntioa  d  * 
flow  of  water  in  the  river  hj  Ot  i»<fW  . 
of  Colorado  has  workad  mms  *di«riH«t^ 
the  southwestern  part  of  Timsi.  sii  f^ 
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*  Acreage  and  ProducUon  ol  Com  and  Wheat  in  Kansas — 13  Counties. 


111.   lit 


CORN. 

WHE.1T. 

^LUI 

ACRSa. 

ananm^ 

ACUMM, 

BC^nELa, 

urn 

Hamilton  .^*^, - —  **„„  ** — , *.. 

Gray .._.,,  __^„,,,,,-^_ ,,,,-,.■-■«-.„„. 

m 
m 

544 
3,006 
^,4flll 

mm 

C7,6H6 

1,720 
*H,400 

12,464 

ao,560 

2,T^>0 
25,0«2 
32fi,55fl) 
90^j:iO 
7#4,SI6 

887,474 

44« 

m 

1.4t0 
3.335 
7,180 
8,876 
3»,4&4 
99J38 

^m 

36Ji^l 
5^.606 

^.073 

10,658 
34J4» 

3B,7S* 

im,m& 

iae,oe4 

691,409 

1,294,630 

R^DO,,.,... .„* „, 

792,34* 

Bedrn^iok ,« „.-,—.-. 

&44,S01 

S,H9,11« 

Onwlar...p.. , , ^-_„,, 

£M£,eM 

T^rtalt......*—. ,,„,*.,„_ 

S88,3BS 

a,340,400 

ifi4.04l 

6,7i^,aso 

Hamilton..,.,.,.. -,,,„,.«■..— ...-,»^ 

vm 

104 
Uli 

lain 

lS,t46 
2I,22» 

lt,0T5 
103,831 

163,a!ifl  , 
205,745 

i«:*,6«! : 

181,642  : 
133,745 

5»flO& 

11,15U 
1»4,3:S0 
21L%:^ 

77^733 
i,371,«il 
7,40a,*^X} 
5,147,4*2 
2J7Ti,i04 
S,6744MJ0 

4,8M 

2,»!7 
27.4^8 
12,2*7 
36/.3C 
47,47» 
JUt,9H0 
171*.7^1 

I27.aoo 

lit*,973 
93,351 
S4P,im 

l£^?f 

Pinnej ,,.....,■.,..--.,,...- 

fi.4a 

BOO 

EdWflttli ,,* ,,„ .„.,„„»*. .. 

Pawne©..... **.,.-..^..-. 

Riee. , ...  ,„, „, .„.. . „ ... 

10B,»1# 
1*4,1^ 
342.07S 
3E0,2W 
£54  .rm 

Rooo.. _._,..._. ,,..,,. ,,,,,,,,1 

3H„573 

Sumnf  r. .... ,^ ,^,._. . ,.„ 

Totals....- „,„«,„„-.. 

276,711 
ei9,BM 
«73,Ba» 

1,025,7&3 

£S;1&9,0S^ 

1.07^,353 

8,149.731 

2«0 

i*2]a 

&0D1 

i];3i& 

16,257 
32.fi49 
71.151 

imiM 

163,635 
102,057 
12Ldm 

ll,?S« 
18,1B6 
80,015 
1I5.7V5 
325,410 
140.513 
261, ISW 
355.T6fi 

t.mi,soo 
^i43,m 

155 

6oe 

427 
4,023 
aj,416 
40,525 
1U.931 
254.1^ 
14^,507 
110,404 
1*3,339 

7V,94e 

1,560 

5,4!tt 

1 

4.2SI 
59,iujfr 
444^004 

Bdwurdi  >.-«„.«.— *-*^..«.- «,*^- _. 

496,401 

Pawnee *.,,,, *,..„..p..,., ,.,..„, ,,,„,,,,,„ 

l,96e,HI| 

liiirLon  „,.H....... ..,..,..,,.. .*...„,,.._.. 

5.0H 1.353 

Kjc« _- .- „„„-,.-„. 

S.m!,53T 

Reno ,..-.-■„,,«.,-......__*,. 

3,087.  ;*7« 

Sedrwick 

2,5£Si,a]l 

fllltolUftP     .    ,    ,         T-TTI.L.J,.JXTT.LXtmi         i^-Il^. 

5,7ai,2» 

Oowl«j.....*..._ - -...-„..,.,. 

1,438.0*1 

73a,Bd2 

10.i»91,'AW 

1,192.534 

as^^i.SM 

Hamilton ,, , ,,„—,.„.,.. 

Kearney  ._..,■■„„.«*,.,,■,....._*.*...*._..... 

im 

1» 

aos 

760 

1,57* 
10,631 
23,3fNI 
13,372 
SEl,flS4 
50,861 
1^.8fl9 
133,374 
TS.POfl 

1,1^ 
7.seo 

no,Otf« 

584,000 
331,^ 
72fl,688 
l,55rt4^ 
4,0g§,071 
3,441,724 
1,905.200  , 
£,QS2,lie 

271 

nm 

72,917 
130,3  m 
102.&70 
2<e,673 

151,635 

2,207 
6,S44 

365,290 
1,303,834 
l,fl29,24« 

a,4a7ai 

t4,5iy;T5J 
1.971,255 
3,828.  IMS 

Flnciey  „ ..—..«.,.* „-,„„..*.. 

lirtEy     ~..vaB>vsB  >>  vi<***-^'*«  »*'*  *•«*«».-»*  ■*»«■..  ...... 

Kilwartlll 

pHWfiee  --.>-...^..«.......-.....-......,..<p...,.. 

Barton  ..,,^,,_.,,.^._ ,,.,.,*»,,.,......*._... 

Ric»e ,  .,„.—_._... .,„,.,. 

Sedgwick  „-.-..*... * 

eumnar ......._ _.._.. 

Cowlej..,, .... — 

Totals............... 

m,m 

15s83&,3T5 

1,536,416 

I»,21«.3I2 

06  U.  & 
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when  we  compare  the  amount  of  this  detri- 
ment with  the  great  benefit  which  has  ob- 
viously resulted  to  the  counties  in  Colorado, 
it  would  seem  that  equality  of  right  and 
equity  between  the  two  states  forbids  any 
interference  with  the  present  withdrawal  of 
water  in  Colorado  for  purposes  of  irriga- 
tion. 

Many  other  matters  have  been  presented 
and  discussed.  We  have  examined  and  fully 
considered  them,  but,  as  heretofore  stated, 
we  shall  have  to  content  ourselves  with 
merely  general  observations  respecting  them. 
Evidence  has  been  offered  of  an  alleged  un- 
derflow of  the  river  as  it  passes  through 
the  state  of  Kansas,  and  it  seems  to  be  the 
contention  on  the  part  of  Kansas  that  be- 
neath the  surface  there  is,  as  it  were,  a 
second  river,  with  the  same  course  as  that 
on  the  surface,  but  with  a  distinct  and  con- 
tinuous flow  as  of  a  separate  stream.  We 
are  of  the  opinion  that  the  testimony  does 
not  warrant  the  finding  of  such  second  and 
subterranean  stream.  If  the  bed  of  a  stream 
is  not  solid  rock,  but  earth,  through  which 
water  will  percolate,  and,  as  alleged  in 
plaintiff's  bill,  the  "valley  of  the  river  in 
the  state  of  Kansas  is  composed  of  sand 
covered  with  alluvial  soil,"  undoubtedly 
water  will  be  found  many  feet  below  the 
surface,  and  the  lighter  the  soil  the  more 
easily  will  it  find  its  way  downward  and  the 
more  water  will  be  discoverable  by  wells  or 
other  modes  of  exploring  the  subsurface. 
Undoubtedly,  too,  in  many  cases  there  may 
be,  corresponding  to  the  flow  on  the  surface, 
a  current  beneath  the  surface;  but  the  pres- 
ence of  such  subsurface  water,  even  though 
in  places  of  considerable  amount  and  run- 
ning in  the  same  direction,  is  something 
very  diiFerent  from  an  independent  subsur- 
face river  flowing  continuously  from  the 
Colorado  line  through  the  state  of  Kansas. 
It  is  not  properly  denominated  a  second  and 
subsurface  stream.  It  is  rather  to  be 
regarded  as  merely  the  accumulation  of 
water  which  will  always  be  found  be- 
neath the  bed  of  any  stream  whose  bottom 
is  not  solid  rock.  Naturally,  the  more 
abundant  the  flow  of  the  surface  stream  and 
the  wider  its  channel  the  more  of  this  sub- 
[115]surface  water  there  will  be.  If  *the  entire 
volume  of  water  passing  down  the  surface 
was  taken  away  llie  subsurface  water  would 
gradually  disappear,  and  in  that  way  the 
amount  of  the  flow  in  the  surface  channel 
coming  frr>m  Colorado  into  Kansas  may 
affect  the  amount  of  water  beneath  the  sub- 
surface. As  subsurface  water  it  percolates 
on  either  side  as  well  as  moves  along  the 
cour.so  of  the  river,  and  the  more  abundant 
tho  subsurface  water  the  further  it  will 
reach  in  its  percolations  on  either  side  as 
well  as  more  distinct  will  be  its  movement 
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down  the  eonrse  of  the  stream.  The  toH- 
mony,  therefore,  given  in  referenee  to  tkb 
subsurface  water,  its  amount  and  iti  km, 
bears  only  upon  the  qnestion  of  the  dim- 
nution  of  the  flow  from  Colorado  into  Xa- 
sas  caused  by  the  appropriation  in  tke  lor 
mer  state  of  the  waters  for  the  parpoMi  of 
irrigation. 

Equally  untenable  is  the  eontatioi  d 
Colorado  that  there  an  really  two  rifn^ 
one  commencing  in  the  monntaias  of  (hio- 
rado  and  tenninating  at  or  near  thi  itoli 
line,  and  the  other  commencing  at  or  mm  , 
the  place  where  the  former  ends,  sad,  bn 
springs  and  branches,  starting  a  new  iImh 
to  flow  onward  through  F*"TfT  and  OUi- 
homa  towards  the  Gulf  of  MexieoL  Aw 
time  immemorial  the  eriatenee  of  a  ri^fb 
continuous  river  has  been  noogfomA  If 
geographers,  explorers,  and  travdcriL  IM 
there  is  a  great  variance  in  the  amoHt  d 
water  flowing  down  the  ^iM^nwfl  at  diflinik 
seasons  of  the  year  and  in  different  jma  k 
undoubted;  that  at  times  the  entin  Md 
the  channel  has  been  in  plaeea  dxj  kw^ 
dent  from  the  testimony.  In  that  «iy  I 
may  be  called  a  broken  river.  Bat  tlii  ii  ■ 
fact  common  to  all  streams  having  thdr  «- 
igin  in  a  mountainous  region,  and  «Im 
volume  is  largely  affected  ^  the  ■iWiurf 
the  mountain  snows.  Hiua^  Iran  one  tf 
complainant's  eachibita  fnmlshnl  If  thi 
United  States  Geologieal  Sorvij,  thi  mm 
monthly  flow  at  Gallon  City  at  tto  mmA 
of  the  Royal  gorge  for  the  jwia  18NL  M« 
and  I@0€  is  a$  follows: 


'Arkansas  River, CaDon  Cl^, 

Discharge  in  Sec^md  IM. 
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I  other  aide  of  the  riTcr,  flowing  onward  with 
tremeiidous  Telocity  and  force;  and  yet  at 
•  otber  times  the  entire  ^ow  of  the  Miaaouri 
river  passes  between  two  piers  of  the  rail- 
rottd  bridge  across  the  river  at  that  point. 
Ko  such  difference  between  high  and  low 
water  appears  in  the  Hudson.  In  th«  dajra 
irhen  navl^tion  west  of  the  Mississippi  waa 
largely  by  ateamboata  on  the  Mtssouri  river^ 
It  was  familiar  experience  for  the  flat-bot- 
tomed steamboats^  drawing  but  littl«  water, 
to  be  aground  on  land  bars  and  detained  for 
limiTa  in  efifortfl  to  eroas  them.  Qen.  Doni^ 
(phan  commanded  an  expedition  which 
•marched  from  Fort  fjeaveTi worth,  in  1846, 
iUp  th@  Arkansas  Yalley  and  into  the  terri- 
itorj  of  Hew  Mexico,  He  did  not  enter  the 
▼ailey  again  until  shortly  before  his  death, 
,1X1  ISBlf  and,  when  asked  what  be  recog- 
Iftijeedt  replied  that  there  *were  ono  or  two 
natural  objects^  like  Pawnee  rock^  that  ap- 
|»ear^  as  they  did  when  he  marched  up  the 
valiey;  the  rlvf^r  was  the  same,  but  all  elae 
iraa  ehanged;  and  the  valley,  instead  of  h^* 
ting  destitute  of  hutoan  occupation,  wai 
^1^  with  farm  houses  and  farms,  villages 
tftnd  cities,— something  that  he  had  never  ex- 
pected would  be  seen  iii  his  day. 

Summing  up  our  conclusions^  we  are  of 
the  opinion  that  the  contention  of  Colorado 
lOf  two  streams  cannot  be  sustained;  that 
l-the  appropriation  of  the  waters  of  the  Ar- 
/'kansas  by  Colorado^  for  purposes  of  irriga* 
l^oii,  has  diminished  the  flow  of  water  into 
th«  state  of  Kansas ;  that  the  result  of  that 
appropriation  has  been  the  reclamation  of 
large  areas  in  Colorado,  trans  forming  thou- 
lands  of  acres  into  fertile  fields,  and  ren- 
dering possible  their  occupation  and  culti- 
ration  when  otherwise  they  would  have  con- 
tinued barren  and  unoccupied;  that  while 
the  influence  of  such  diminution  has  been  of 
perceptible  injury  to  portions  of  the  Arkan- 
■as  valley  in  Kansas,  particularly  those  por- 
tions closest  to  the  Colorado  line,  yet,  to 
the  great  body  of  the  valley  it  has  worked 
tSttle,  if  any,  detriment,  and  regardin*?  the 
Interests  of  both  states,  and  the  right  of 
each  to  receive  bene 6 1  through  irrigation 
and  in  any  other  manner  from  ih^  waters 
of  this  stream,  we  are  not  satij^tied  that 
Kansas  has  made  out  a  case  po titling  it  to 
a  decree.  At  the  same  ttmo  it  is  obvioui 
that  if  the  depletion  of  the  waters  of  the 
rfver  by  Colorado  continues  to  iircrcase 
there  will  come  a  time  when  Kansas  may 
}nst1y  say  that  there  ia  no  loTjger  an  equi- 
table division  of  beneflts,  anc!  may  rightfully 
call  for  relief  against  the  action  of  Colorado, 
fta  eorpfjrationa  and  citizens,  in  appropriat- 
ing the  waters  of  the  Arkansas  for  irriga* 
tion  purposes. 

The  d*?eree  which,  therefore*  will  be  en- 
*^.rerl,  will  be  one  dkmissirig  the  petition  of 
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the  intervener,  without  prejudict*  to  th« 
rights  of  the  United  States  to  take  such 
action  as  it  shall  deem  necessary  to  pre* 
serve  or  Improve  the  navigability  of  the  Ar- 
kansas river.  The  decree  will  also  dismiaa 
the  btli  of  the  state  of  Kansas  as  against 
all  the  defendants,  without  prejudice  to  th« 
right  of  the  plainti^  to  institute  new  pro- 
ceeding! whenever  "it  ahaU  appear  that, [lift] 
through  a  material  inereate  in  the  depletion 
of  the  waters  of  the  Arkansas  by  Colorado, 
its  corporations  or  citizens^  the  substantial 
interests  of  Kansas  are  being  injured  to  the 
extent  of  destroying  the  equitable  appor- 
tionment of  benefits  between  the  two  states 
resulting  from  the  flow  of  the  river.  Each 
party  will  pay  its  own  oosta. 

In  closing,  we  may  say  that  the  parties  to 
this  litigation  have  approached  the  inveat)* 
gation  of  the  questions  in  the  most  honor- 
able spirit,  seeking  to  present  fully  the  facta 
as  they  could  he  aaeertftined  from  witnesses, 
and  discussing  the  evidence  and  questions  of 
law  with  marked  research  and  ability. 

Mr.  Juitiee  Wbitt  and  Mr.  Juatloe  Uc- 
Ktsniia  concur  in  the  result. 


Mr,  Juatice  Moody 
decision  of  this  case. 


took  no  part  in  tlui 
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V. 

WILLIAM  CRAMP  ft  SONS  SHIP  A  EN- 
GINE BUILDING  COMPANY.    (No.  263,) 


WILLIAM  CHAMP  &  SONS  SHIP  &  EN- 
GINE BUILDING  COMPANY,  Appt., 

UNITED  STATES.    (No.  264.) 

(See  8.  C,  Reporter's  ed.  11S-I28J 

Keleaae — construction — what      daims       in* 
eluded. 

Claims  growing  out  of  a  delay  caused 
by  the  Federal  goTernment,  as  well  as  thoae 
ari^iing  from  a  change  in  the  speciUcatfons, 
were  included  in  a  release  given  to  the 
United  States  by  the  builders  of  a  battle 
ship  of  all  and  all  manner  of  debts,  dues« 
sum  and  sums  of  money,  accounti»  reckon- 
ings, claims  and  demands  whatsoever,  in  law 
or  in  equity,  for  or  hj  reason  of,  or  on  ac- 
count of,  the  construction  of  tbe  vessel  un- 
der the  contract,  where  such  release  was  ex- 
ecuted in  performance  of  the  contract  re- 
quirement  that  the  last  payment  ehould  b« 
made  only  when  final  release  in  a  form  an* 
proved  by  the  Secretary  of  the  Kavy  should 
he  given  of  all  claims  of  any  kind  or  de- 
'icription  nnder  or  by  virtue  of  said  contract. 

|Noi.  263  and  264.] 

Dedded  May  13, 


Argued  Apnl  IS,  10,  1007 
IMT. 
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CROSS  APPEALS  from  the  Court  of 
Claims  to  review  a  judgment  awarding 
to  the  builders  of  a  battle  ship  a  portion  of 
the  claims  alleged  to  grow  out  of  a  delay 
caused  by  the  Federal  government.  Re- 
versed and  remanded  with  instructions  to 
enter  judgment  for  the  United  jStates. 
See  same  case  below,  41  Ct.  CI.  164. 

Statement  by  Mr.  Justice  Brewer: 
On  November  19,  1890,  the  William 
Cramp  &  Sons  Ship  &  Engine  Building  Com- 
pany entered  into  a  contract  with  the  Unit- 
ed States  to  construct  what  was  called 
"Coast- line  Battle  Ship  No.  1,"  afterwards 
known  as  the  battle  ship  Indiana,  for  the 
sum  of  $3,020,000,  the  ship  to  be  completed 
and  ready  for  delivery  to  the  United  States 
within  three  years  from  the  date  of  the 
contract.  As  a  matter  of  fact  the  vessel  was 
not  completed  and  delivered  until  November 
19.  1895;  but,  as  the  delay  was  occasioned 
by  the  United  States,  no  damages  were  re- 
coverable from  the  building  company  on  ac- 
count thereof.  On  August  10,  1897,  the 
company  commenced  this  action  in  the  court 
of  claims  to  recover  the  siun  of  $480,231.90. 
The  elements  of  its  claim  are  thus  stated 
in  its  petition: 


For  time  of  organization  and  plant  lost 
In  waiting  for  armor,  matorials,  etc.,  to 
be  furnished  by  United  States $144,379.50 

For  special  wharfage,  730  days,  at  1 
cent  per  ton  per  day 74,8B5.0n 

For  freneral  care  and  maintenance  of  ves- 
Bel.  including  coal,  tiremen,  engineers, 
watchman,  canvas  awnings,  wooden 
covers,  keeping  clean,  removing  snow, 
dust,  etc.,  extra  painting,  tug  hire, 
moving  derrick,  etc.,  730  days,  at  $135 
per  day 96,560.00 

Additional  cost  of  insurance 34,44ES.66 

Inten'St  on  money  borrowed  caused  by 
delaj-s  of  United  States  which  pro- 
lonfrcd  final  settlement 00,499.91 

Extm  trial  trip  made  necessary  by  con- 
st ruction  and  completion  of  vessel 
hei  ng  delayed  by  United  States 17,514.94 

For  IO{«  due  to  running  the  official  trial 
of  "Indiana"  with  a  foul  bottom,  as, 
owing  to  the  delay  caused  bv  the  com- 
pletion of  the  vessel,  it  was  impossible 
to  clean  and  paint  the  bottom 60.000.00 


Total . 


.  $400,331.90 


On  May  10,  1894,  as  appears  from  the 
findings  made  by  the  court  of  claims,  an 
[120]agreement  was  made  between  the  parties  •by 
which  moneys  not  then  due  by  the  terms  of 
the  original  contract  were  paid,  the  stipula- 
tion in  this  new  agreement  being: 

''But  such  payment  shall  not  be  made  un- 
til the  party  of  the  first  part  has  given  bond 
with  approved  security  conditioned  for  the 
return  to  the  party  of  the  second  part  of  the 
amount  so  paid,  upon  demand  being  made  by 
the  Secretary  of  the  Navy  therefor,  for  in- 
demnity of  the  party  of  the  second  part 
a^^1inst  loss  or  injury  by  reason  of  such 
payment,  and,  in  consideration  of  such  ad- 
vance jtayment,  the  party  of  the  first  part 
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tiereby  releasss  ths  party  of  the  Mcosd  put 
f  rcmi  all  and  srary  claim  for  loss  or  dyMp 
hitherto  sustained  by  reason  of  any  fuhn 
on  the  part  of  the  party  of  tlie  seeosd  put 
to  oomplj  with  its  oontrMty  or  oa  smniI 
of  any  delay  hitherto  oecaaioned  bj  the  a^ 
tion  of  said  party  of  the  ■ceond  psri" 

The  time  intemning  between  tUi  sgi«- 
ment  and  the  final  completion  ind  defimj 
of  the  vessel  was  one  year,  six  SMMthi,  ui 
nine  days ;  and  that  time  was  made  the  te- 
sts for  the  computation  of  damages,  si  «il 
appear  hereafter. 

On  May  18,  1896,  after  the  oompMrntii 
delivery  of  the  vessel,  the  balsaee  of  tte 
money  due  on  the  contract  was  paidL  uk  i 
release  and  receipt  executed  faj  tkt  VoiliHf 
company  in  the  following  terms: 

"Whereas,  by  the  eleventh  claw  sf  tte 
contract  dated  November  19.  1890,  h?  uk 
between  The  William  Cramp  k  Som  SUp 
&  Engine  Building  Company,  a 
created  under  the  laws  of  the  state  of 
sylvania,  and  doing  business  at 
phia,  in  said  state,  represented  bj  the  peci- 
ident  of  said  company,  party  <rf  the  Ink 
part,  and  the  United  States,  represated  If 
the  Secretary  of  the  Navy,  party  if  tte 
second  part^  for  the  eonstmetioB  of  i  hbp 
going  coast-line  batUe  ship  of  aboat  1I.III 
tons  displacement,  which,  for  the  pnipwi  d 
said  contract,  is  designated  and  knon  si 
Coast-Une  Battle  Ship  No.  1,'  it  ii  i«mi 
that  a  special  reoenre  of  sfarty  thsMni 
dollars  ($80,000)  shall  be  *bdd  Vkfl  tt<M 
vessel  shall  have  been  finally  tried;  pnsiM 
that  such  final  trial  shall  take  pbee  wlAk 
five  months  from  and  after  the  dite  if  tte 
preliminaiy  or  the  eonditional  arnqteM 
of  the  vessel;  and 

**  Whereas,  by  the  sixth  pangrai*  rftte 
nineteenth  clause  of  said  eontrad  it  k  li^ 
ther  provided,  that  when  all  the  eoalllifli^ 
covenants,  and  provisions  of  said  tmtad 
shall  have  been  performed  sad  fnUIMtf 
and  on  the  part  of  the  paitgr  of  the  M 
part,  said  party  of  the  first  part  shsl  k 
entitled,  within  ten  daya  after  tte  ttf  '. 
and  acceptance  of  its  claim,  to  nerivi  Ite 
said  spedal  reserve  or  so  mwh  ttuwl  ■ 
it  may  be  entitled  to  on  the  OMaktei  il 
a  final  release  to  the  Unitad  Btetei  h  ii* 
fonn  as  shall  be  apprated  by  thi  flMHiiV 
of  the  Navy,  of  aO  eiaima  of  any  ktel« 
description  under  or  bj  viitM  tl  ail  * 
tract;  and 

"Whereas  the  tml  trW  of 
was  completed  on  the 
1896;  and 

"Whereas  all  tha  nmditfaM» 
and  provisions  of  nla  ooateMl  teot  k> 
performed  and  fnlflIM  bgr  aad  «  ttt|i* 
of  the  parly  of  the  first  part; 

''Now,  tharefor^,  la  eoMidmltei  if  ^^ 


Utoted  SxATra  ¥.  William  Cbaicp  k  Sorrs  Ship  &  K  B.  Co.       121,  VZ'l,  IW 


i^p  the  sum  of  forty *on€  thousand  one 
and  thirty -two  dollari  and  eighty- 
m  (|4l,132.S6h  the  balance  of  the 
d  special  reserve  (|flO,000),  to 
ve  party  of  the  first  is  entitled,  being 
n  hand  paid  hy  the  United  States, 
ited  by  the  Secretary  of  the  Navy, 
Ipt  whereof  Is  hereby  acknowledged, 
Qiam  Cramp  k  Srma  Ship  &  Engine 
I  Company,  represented  by  me, 
H,  Cramp,  president  of  said  cor- 
I,  does  hereby,  for  itself  and  ita  suc- 
uid  aAiigtm,  and  itf  legal  representa- 
Gmiaef  release,  and  fore?ef  di  a  charge 
ted  Btates  of  And  from  all  and  all 
of  debts,  dues,  sum  and  sums  of 
njconnts,  rei'konings,  claims,  and  de* 
irhatnoerer,  in  law  or  in  equity,  for 
e&son  of  or  on  account  of  the  eon- 
D  of  said  vesael  under  the  contract 
d. 

vitneaa  wbere«>f  T  have  hereunto  set 
d  and  'affixed  the  seal  of  The  William 
%  Sons  Ship  &  Engine  Building  Corn- 
is  eighteenth  day  of  May.  A.  0.  189d. 
.]  Cbas,  H.  Cmmj*,  Freaideat* 

^test:  John  Donghcrtyj  Secretary," 
ourt  of  claimii  found  for  the  claim - 
the  following  it4?ms  and  amounts; 

3(DAble  valu«  for  tbe  us6  of  tbe 
aV*  yfLrnl.  luacJitDerx,  (uid  tooZi^ 
ir  *upr^rlnt<?Ddi'ni'e  In  tlit-  t^on- 
Dn  of  the  veiesCiU  incbjdlnii'  the 
I  upkeop  of  tbe  yard  ubiirgi^bJe 
i'  indLaDa,    93f0(^>    per    luoutb, 

9...  :..... i54,eCT.OT 

lOBable  cost  of  the  proper  care 
otectlon  of  the  vosaei  duHnHfthQ 
mra'  rletay,  int'tinlhn^  ^^ipfiise  of 
Iff  the  buttoiHi,  lurnjahing'  nitite- 
id  tJfiJmintJT,  temporary  ft wij In jra 
nta  Dver  ca^is  Jeft  for  the  intro- 
n  of  tilt  re  1^,  additional  t^caliug 
OTO  rust  t>t?f on*  pnint  in g,  eki^tjio 
g,  ke^piUK  up  steam  to  preveot 
iffOf  vaJvcfiK  wetiiiig-downdeckat 
over  machinery,  and  keefiioo' 
fr*:*e  troro  *»oow»  dust,  itje,  anl 

from  Mnv  !<>,  181*4  .. . , . .      3a,6»1.7a 

^  from  May  10.  1§M*,  Includrng- 
sdjiiDff  of  a  baatn  to  aecomuio- 

ie  vc?sael . _, ..     IT,flO8.O0 

porttouttte  ea£i>eii6et  for  the  pe- 
rom  May  10,  isW,  of  the  cost  of 
Qoe  durjofi-  tlie  two  jearf '  delay     SQ,^7S.55 


ndered  jndjpnent  against  the  govern- 
'or  1135,560.  From  ttua  judgment 
arties  appealed. 

mey  General  Bonaparte  and  Assist' 
■.omey  Generijil  Van  Orsdel  argued  tha 
andi  with  Mr*  Charles  C*  Binney, 
brief  for  the  United  States : 
^nat  release  of  May  IBj  18%^  released 
ited  States  from  every  kind  of  Ila- 
to  the  contractor  which  could  arise 
lection  with  the  building  of  The  In- 
ineluding  liability  (if  any  aueh  ex- 
for  damaged  on  account  of  delay  in 
ing  tht!  armour^  1 

r.  S. 


Coulter  r.  Board  of  Education,  63  N.  Y. 
365-.  Phelan  r.  New  ¥ork,  119  N,  ¥.  m,  U 
N.  E.  175. 

Messrs*  John  C*  Fay  and  Holmes  Conrad 
argued  the  cause,  and»  with  Mr,  Eppa 
Hun  ton,  Eled  a  brief  for  tha  Cramp  Com- 
pany : 

It  would  haire  been  idle  to  present  & 
claim  for  damages  for  delay  to  the  Secre- 
tary for  adjustment.  He  was  not  clothed 
with  authority  to  act  upon  it:  nor  was  he 
supplied  with  any  appropriation  of  public 
money  with  which  to  liquidate  it, 

Brannen  r.  United  States.  20  Ct.  Q,  223; 
McKee  v.  United  States,  12  Ot.  CL  555 1 
Power  r.  United  States,  18  Ct.  CI  275; 
Dunbar  v.  Unit®!  Statea,  19  Ct,  CI.  493;  Me- 
Clure  y.  United  States.  10  Ct,  CI.  170;  Den- 
nia  V,  United  Statea,  20  Ct.  CI.  121;  Pneu* 
matic  Gun  Carriage  ^  Power  Co.  v.  United 
States,  3a  Ct,  CI.  71;  4  Ops.  Atty.  Gen.  327; 
6  Ops.  Atty,  Gen.  5lfl;  Decision  of  2d  Comp- 
troller, A.  D.  18G0,  g|  458^64. 

Coulter  V,  Board  of  Education,  03  N.  Y. 
3I>5,  distinctly  ho  Ida  that  a  receipt  as  com- 
prehensive as  this  does  not  release  such 
daniage-s  as  are  here  claimed  ?  and  the  gen* 
eral  words,  upon  established  principles, 
would  be  limited  to  the  items  Hpecjfted. 

See  also  Mclntyre  v,  Williamson,  1  Edw- 
Ch,  Ml  Jackson  ex  dem,  Roaevelt  v.  Stack- 
houae»  1  Cow,  122,  13  Am,  Dec,  614, 

Where  the  facti  clearly  show  a  certain 
sum  to  bo  due  from  one  person  to  an- 
other, a  release  of  the  entire  sum  upon  pay- 
ment of  a  part  is  without  consideration,  and 
the  creditor  may  still  sue,  and  recoTer  the 
residue. 

Fire  Ins,  Asao.  v.  Wickham,  141  U.  S.  577, 
35  L.  ed.  366,  12  ^up.  Ot.  Bep,  M;  United 
States  V.  Bostwick,  94  U,  S.  53,  BT,  24  L.  ad. 
65,  66. 

In  Pneumatic  Gun -Carriage  &  Power  Co. 
V.  United  States,  36  a.  O.  71,  tMa  identi- 
cal question  was  before  the  court,  upon  a 
receipt  in  the  exact  form,  and  upon  a  claiia 
arising  from  delays  on  the  part  of  the  gov- 
ernment in  supplying  material;  and  the 
court  there  held  that  it  was  no  har  to  tha 
suit. 

See  also  McLaughlin  t^  United  Stat«i»  36 
Ct,  CI.   138, 

Metara.  John  C^  Fay,  Holmes  Conrad, 
Eaton  Greecy,  and  Eppa  Hunton  filed  a  brief 
in  reply  for  the  Qramp  Company. 

*Mr.  Justice  Brewer  delivered  the  opin]on[lS9| 
of  the  court; 
This   case  turns  on  the  release  exe^mted 

by  the  building  company  on  May  13,  1S06, 
It  is  contended  by  the  claimant  that  it  ap- 
plies simply  to  claims  springing  out  of  the 
construction  of  the  vessel,  and  therefore  hat 
no  application  to  the  mattera  for  which  the 
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judgment  was  rendered  against  the  govern- 
ment. The  word  "construction,"  the  com- 
pany says,  is  limited  to  the  mere  matter  of 
building;  that  is,  the  furnishing  of  mate- 
rials, the  doing  of  work,  and  does  not  in- 
clude delays  or  other  matters  outside  the 
building  of  the  vessel. 

To  rightly  understand  the  scope  of  this 
release  we  must  consider  the  conditions  of 
the  contract,  and  especially  the  clause  in 
it  which  calls  for  a  release.  The  contract 
was  a  large  one,  the  price  to  be  paid  for  the 
work  and  material  being  over  $3,000,000, 
and  the  contract  was  evidently  designed  to 
cover  all  contingencies.  Provision  was  made 
for  changes  in  the  specifications,  for  penal- 
ties on  account  of  delays  of  the  contractor, 
deductions  in  price  on  certain  conditions, 
approval  of  the  work  by  the  Secretary  of 
the  Navy,  forfeiture  of  the  contract,  with 
authority  to  the  Secretary  to  complete  the 
vessel.  The  nineteenth  clause  contains  the 
stipulations  as  to  the  amounts  and  times  of 
payment  with  authority  for  increase  of  the 
gross  amount  upon  certain  conditions.  The 
sixth  paragraph  of  this  clause  makes  special 
provision  for  the  last  payment,  to  be  nuide 
"when  all  the  conditions,  covenants,  and 
provisions  of  said  contract  shall  have  been 
performed  and  fulfilled  by  and  on  the  part 
of  the  party  of  the  first  part"  and  "on  the 
execution  of  a  final  release  to  the  United 
States  in  such  form  as  sliall  be  approved 
by  the  Secretary  of  the  NaA-y,  of  all  claims 
of  any  kind  or  description  under  or  by  vir- 
tue of  said  contract."  Evidently  the  parties 
contemplated  and  specially  provided  by  this 
stipulation  that  the  whole  matter  of  the 
contract  should  be  ended  at  the  time  of  the 
final  release  and  the  last  paj-ment.  That 
[1S7] which  was  to  be  'released  was  "all  claims  of 
any  kind  or  description  under  or  by  virtue 
of  said  contract."  Manifestly,  included 
within  this  was  every  claim  arising  not 
merely  from  a  change  in  the  specifications, 
but  also  growing  out  of  delay  caused  by  the 
government.  The  language  is  not  alone 
"claims  under,"  but  "claims  by  virtue"  of 
the  contract, — "claims  of  any  kind  or  de- 
scription." All  the  claims  for  which  allow- 
ances were  made  in  the  judgment  of  the 
court  of  claims  come  within  one  or  the  oth- 
er of  these  clauses.  It  may  be  that,  strict- 
ly speaking,  they  were  not  claims  under  the 
contract,  but  they  were  clearly  claims  by 
virtue  of  the  contract.  Without  it  no  such 
claims  could  have  arisen.  Now,  it  having 
been  provided  in  advance  that  the  contract 
should  be  closed  up  by  the  execution  of  a 
release  of  this  kind«  it  cannot  be  that  the 
company,  when  it  signed  the  release,  under- 
stood that  some  diflferent  kind  of  release  was 
contemplated.  It  must  have  understood 
that  it  was  the  release  required  by  the  oon- 
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tract,— a  release  intended  to  be  of  all  dw 
of  any  Idnd  or  deKription  under  er  If  vr 
tue  of  the  oontraet, — and  that  the  fora  d 
words  which  the  Secretaiy  had  approved  m 
used  to  ezprees  that  purpose.    With  tkt» 
lease  stipulated  for  in  the  eontraet  the  ea- 
pany    signed   the   instrument  of  Mif  li 
1896.  which  in  terms  purported  to  'ioni, 
release,  and  forever  dischaigs  the  UbU 
States  of  and  from  all  and  all  maiMraf 
debts,  dues,  sum  and  sums  of 
counts,    reckonings, 
whatsoever,  in  law  or  in  equity,  for  or  If 
reason  of  or  on  account  of  the  eoBstnctia 
of  said  vessel  under  the  contract  afoMui" 
Now,  whatever   limitation  may  be  phflri 
upon  the  words  "for"  or  "on  aoooimt  oT  thi 
construction,  the  provision  for  the  itlMi 
of  all  claims  and  demands  whatsoever,  ^ 
reason  of  the  construction  of  the 
der   the   contract   aforesaid,*'   is  a 
nition  of  the  contract^  and  inehidei 
which  arise  by  reason  of  the  oonstnetioi  of 
the  vessel  under  it.     "^  reason  cT  Hf 
well  be  considered  as  eqaivalcni  to  1^  Hh 
tue  of."    It  is  only  by  reason  of  tki  |sr 
formance  of  the  contract  in  the  eoaskn 
of  the  vessel  *that  theso  dains  arisa 
for  the  contract,  and  the  constroetion  ef  tk 
vessel   under  i^  there  would  bs  m  nA 
claims.    No  payment  of  monejs  nol  te  * 
necessary  to  sustain  this  release.   Ik  ii  ■- 
der  seal,  and  the  oontract  is  itself  Ml  wm- 
sideration.     As  of  significance  it  mnA  h 
borne  in  mind  that  the  reli 
cifically  to  the  provisions  in  the 
graph  of  the  nineteenth  clause  of  thiiB- 
tract,  which  provided  for  the  Aandm^ 
the  release.     Indeed,  the  gencial  IPHV 
of  the   release  itself  and  the  wmkm  tf 
words  of  description  in  it  show  that  tt^ni 
the  intent  of  the  Secretary  of  the  Ibvy  tl 
have  a  final  closing  of  all  matten  siUm 
under  or  by  virtue  of  the  eontraet 

Stipulations  of  this  kind  are  not  Is  h 
shorn  of  their  eiBelen^  by  any  nanw,  ti^ 
nical,  and  close  construction.  The  ^bmI 
language  "all  and  all  manner  of  ddbtob*  A 
indicates  an  intent  to  make  an  mBag  d 
every  matter  arising  under  or  bgr  vMm  4 
the  contract  If  parties  intend  li  llM» 
some  things  open  and  unsettkdi  ArirlMI 
so  to  do  slumld  be  mads  ■anikst  iBi 
was  a  contract  involviog  thins  mUkKB  4 
dollars,  and  after  the  work  was  4a%  ^ 
vessel  delivsred  and  nooepta^  and  M  i^ 
lease  entered,  daims  are  pntentai  Mii^ 
ing  to  over  $000,000.  8u^  tki  fHtti 
never  intended  to  leavo  mdi  n  Wk  tf  V 
settled  mattera.  Aa  bcnrlpf  i^sn 
ter  it  may  bs  r*^*— ■  ~ 
was  signed  ana 
building  eompi  i  Am 
on   Ifaj    18^  iUa  ^ 
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Tought  until  Auguat  10,  1897, — ^ne»rly  a 
ear  and  a  quarter  thereafter. 

We  are  of  opinion  that  the  parties,  by 
be  release  of  May  18,  1896,  wMch  was  ex- 
?iit^d  in  performance  of  the  requirements 
t  the  original  cent  met,  iettled  all  dispntee 
etwecu  the  partiee  aa  to  the  claims  iued 
pom* 

The  judgment  of  the  Court  of  Claim e  ii 
sversed  and  the  caae  remanded,  with  in-^ 
^ructions  to  enter  a  judgment  on  the  find- 
igs  for  the  defendant. 

11  r.  Juatiee  McKenna  and  Mr.  Justice 
[oody  took  no  part  in  the  decision  of  thb 


ADAMS  EXPRESS  COMPANY,  Plff  in  Err., 

v. 

COMMONWEALTH  OF  KENTUCKY. 

(See  S.  C.  Reporter's  ed.  129-138.) 

^omroeice — in     intoxicating    lienors — state 
regulation. 

1.  The  agreement  of  the  local  ajjent  of 
n  cjtpre5s  company  to  hold  for  a  few  days 
C.  O.  D.  interstate  ahipment  of  intoxicating 
qiiors.  to  suit  the  convenienoe  of  the  eon- 
gnee  in  paying  for  such  liquor  and  taking 

awaj>  does  not  destroy  the  character  of 
le  tranBaction  as  interstate  commerce^  so  &■ 
J  render  the  express  company  amenable  to 
roaecution  for  violating  a  state  local  option 

vidence — materiality  under  averments  of 

indictment. 

2.  Evidence  that  the  nxpress  company 
new  that  a  C  0.  D.  interstate  shipment  of 
itoxicating  liqnors  was  not  ordered  by  the 
jnsi^ee  is  immiitc^riiil  on  a  criminal  proae- 
It  ion  of  the  expreaa  company  for  violating 

state  local  option  law,  where  the  iodict- 
lent  avers  that  the  expreaa  company  was 
dgaged  in  the  business  of  a  common  car- 
ler  of  packages,  and  that  the  slilpmeot 
nd  delivery  were  made  utid  done  in  the 
stiaI  cour&e  of  its  huaineas. 

[No,  331.] 

^rgued  April  17,  18,  1907.     Decided  May  13, 
1907. 


IN  EKEOR  to  the  Court  of  Appeals  of  tli*i 
State  of  Kentucky  to  review  a  jtid^'nxont 
which  afElnned  a  conviction  in  th«  Circuit 
Court  of  Laurel  County^  in  that  state,  under 
an  indictment  charging  an  express  compiiny 
with  violating  the  state  local  option  law 
by  carrying  and  delivering  a  CL  O.  D,  inter- 
state shipment  of  in toxi eating  liquors.  Re- 
versed, 

See  aame  case  below,  27  Ky*  L*  Rep.  1096^ 
87  S.  W.  nil. 

Statement  by  Mr.  Justice  Brewer: 

On  Febrnary  17,  1904^  a  grand  jury  re- 
turned into  the  circuit  court  of  Laurel  conn* 
ty,  Kentucky,  an  indictment  against  Joe 
Newland  and  the  Adams  Express  Company, 
charging  fhftt  "the  said  Joe  Newland  and 
the  Adams  Express  Company^  the  latter  be- 
ing a  partnership  engaged  In  and  carrying 
on  the  business  of  a  common  carrier  of 
packages,  goods,  wares,  and  merchandiae, 
by  the  method  known  aa  expreas  .  «  « 
did>  in  Laurel  county,  Kentucky,  on  the  17th 
day  of  February,  1904,  unlawfully  and  wil- 
fully carry  for  and  deliver  to  George  Meece 
a  parcel,  package,  shipment,  and  quantity 
of  Intoxicating,  spirituous,  yinoua,  and  mult 
liqnora  .  ,  .  to  he  and  which  was  paid 
for  on  delivery  at  East  Bernatadt  in  said 
Laurel  county,  same  being  at  the  time  a 
shipment  commonly  known  and  called.  C  0. 
D.  shipmenta,  .  .  .  eaid  shipment  and 
delivery  being  made  and  done  at  the  time 
by  said  Joe  Newland  and  said  Adams  Ex- 
press  Company  in  the  usual  course  of  busi- 
nesa  of  said  Adama  Express  Company." 

*  Subsequently  the  action  w^s  dismissed  as  [ISO] 
to  New! and f  and,  on  a  plea  of  not  guilty, 
the  case  was  tried  before  a  jury  and  result- 
ed in  a  verdict  finding  the  company  guilty 
and  fixing  the  fine  at  $fiO.  The  instruct  ion  ■ 
of  the  court  were  &s  follows; 

"Gentlemen  of  the  Jury:  L  If  yon  shall 
believe  from  the  evidence  beyond  a  reason- 
able doubt,  that  the  defendant^  Adams  Ex-> 
press  Company,  is  a  co part ne rah ip,  formed 
of  persona  whose  names  and  number  were 
unknown  to  the  grand  jury  that  found  thia 
indictment,  cmd  who  lived  out  of  the  state 


Note. — On  state  regulation  of  interstate 
r  foreign  commerce — see  notes  to  Norfolk 

W.  R.  Co.  V.  Com.  13  L.R.A.  107;  McCanna 

F.  Co.  V.  Citizens'  Trust  &  Surety  Co.  24 
.  C.  A.  13;  and  Gloucester  Ferry  Co.  v. 
cnnsylvania,  29  L.  ed.  U.  S.  158. 

State  licenses  or  taxes  as  adccting  inter- 
Ate  commerce — see  notes  to  Rothermel  v. 
[eyerie,  9  L.R.A.  366;  American  Fertilizing 
o.  V.  Board  of  Agriculture,  11  L.R.A.  179; 
ibbons  v.  Ogden,  6  L.  ed.  V.  S.  23;  Brown 
.  Maryland,  6  L.  ed.  U.  S.  678;  Ratterman 
.  Western  U.  Teleg.  Co.  32  L.  ed.  U.  S.  229 ; 
Larmon  v.  Chicago,  37  L.  ed.  U.  S.  217; 
I06  IT.  S. 


Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Backus,  38 
L.  ed.  U.  S.  1041 ;  Postal  Teleg.  Cable  Co.  v. 
Adams,  39  L.  ed.  U.  S.  311;  and  Pittsburg 
&  S.  Coal  Co.  V.  Bates,  39  L.  ed.  U.  S.  638. 

On  commerce  in  intoxicating  liquors — see 
notes  to  State  v.  Creeden,  7  L.R.A.  296; 
State  ex  rel.  Cochran  v.  Winters,  10  L.RJL 
616;  and  Rhodes  v.  Iowa,  42  L.  ed.  U.  S. 
1089. 

On  shipping  liquor  from  one  state  into 
another  C.  0.  D.,  without  previous  order, 
as  interstate  commerce — see  note  to  AdanM 
Exp.  Co.  V.  Com.  6  L.ILA.(N.S.)  630. 
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of  Kentucky,  but  are  doing  buBuiess  in  the 
state  of  Kentucky  and  in  Laurel  county, 
Kentucky,  and  under  the  firm  name  and 
style  of  'Adams  Express  Company,'  and  that 
the  said  Adams  Express  Company,  in  this 
eounty  and  within  twelve  months  next  be- 
fore the  finding  of  the  indictment  herein, 
knowingly  delivered  to  the  witness,  George 
Mcece,  spirituous,  vinous,  or  malt  liquors 
in  quantities  of  less  than  5  gallons  at  the 
time  mentioned  by  the  witness,  and  re- 
ceived, the  pay  therefor,  and  that  said  com- 
pany received  any  pay  whatever  for  its 
service  in  that  behalf,  then  you  should  find 
the  defendant  guilty  and  fix  its  punishment 
at  any  fine  not  less  than  $60.00  nor  more 
than  $100.00,  in  your  discretion,  according 
to   proof. 

"2.  The  court  says  to  the  jury  that  if 
they  shall  believe  from  the  evidence,  beyond 
a  reasonable  doubt,  that  the  agent  or  agents 
of  the  defendant's  company  that  accepted, 
received,  transported,  or  delivered  the  pack- 
age mentioned  in  evidence  by  the  witness 
Meece,  knew,  or  might,  by  the  exercise  of 
such  care  as  persons  of  ordinary  prudence 
are  accustomed  to  use  in  the  ordinary  trans- 
'  actions  of  life,  have  known  the  contents  of 
the  package  delivered  to  the  witness,  then 
the  defendant  company  is  chargeable  with 
such  knowledge,  and  should  be  held  to  know 
the  contents  of  such  package." 

Judgment  was  entered  on  the  verdict, 
which  was  afiirmed  by  the  court  of  appeals 
of  the  state,  27  Ky.  L.  Rep.  1096,  87  S.  W. 
1111.  and  from  that  court  the  case  was 
[191]*brought  here  on  writ  of  error.  The  act 
under  which  the  prosecution  was  had  is 
suhsec.  4  of  §  2557b,  Kentucky  Statutes, 
1903,  commonly  called  the  "C.  0.  D."  law, 
which  is  part  of  the  general  local  option 
law  as  amended  in  1902,  and  which  reads: 

"All  the  shipments  of  spirituous,  vinous, 
or  malt  liquors,  to  be  paid  for  on  delivery, 
commonly  called  'C.  0.  D.  shipments'  into 
any  county,  city,  town,  district,  or  precinct 
where  said  act  is  in  force,  shall  be  un- 
lawful and  shall  be  deemed  sales  of  such 
liquors  at  the  place  where  the  money  is 
paid  or  the  goods  delivered ;  the  carrier  and 
his  agents  selling  or  delivering  such  goods 
shall  be  liable  jointly  with  the  vendor  there- 
of." 

Mr.  Lawrence  Maxwell,  Jr^  argued  the 
cause,  and,  with  Mr.  Joseph  S.  Graydon, 
filed  a  brief  for  plaintiff  in  error: 

The  statute  makes  it  an  ofltense  to  deliver 
any  C.  0.  D.  shipment  of  liquor,  whether 
ordered  by  the  consignee  or  not;  and  its 
eonstitutionality  must  be  determined  on 
that  basis. 

Trade  Mark  Cases,  100  U.  S.  82,  98,  26  L. 
ed.  550,  553;  United  States  v.  Beese,  92 
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U.  S.  214,  23  L.  ed.  563;  James  r.  Bownn. 
190  U.  S.  127,  142,  47  L.  ed.  979,  983, 21  Sspi 
Ct.  Rep.  678;  Illinoia  C.  R.  Co.  t.  MeKodm, 
203  u.  S.  614,  ante,  298, 27  Sap.  Ct  Repi  US; 
Allen  V.  Louisiana,  108  U.  S.  80,  2S  L  el 
318;  United  States  t.  Harris,  106  U.  &  n 
641,  27  L.  ed.  290,  294,  1  Sup.  Ct.  Bcpi «; 
Poindexter  v.  Greenhow,  114  U.  S.  STO,  Mb 
29  L.  ed.  186,  6  Sup.  Ct.  Rep.  908,  «; 
Spraigue  ▼.  Thompson,  118  U.  S.  90,  M,  V 
L.  ed.  116, 116,  6  Sup.  Ct.  Rep.  988;  BiUvii 
V.  Franks,  120  U.  8.  678,  685,  80  L.  cd.  m 
768,  7  Sup.  a.  Rep.  656,  763;  GoBMDy  t. 
Union  Sewer  Pipe  Co.  184  U.  8.  540,  SIS,  41 
L.  ed.  679,  692,  22  Sup.  Ct.  Rep.  431;  VwM 
States  V.  Ju  Toy,  198  U.  8.  253,  282,  49  L 
ed.  1040,  1043,  26  Sup.  Ct.  Rep.  644;  Wyii- 
hamer  v.  Ptople,  13  N.  Y.  441. 

The  plaintiff  in  error,  in  makiiig  tad  ftt- 
forming  the  contract  of  shipment,  in  foii 
faith  and  in  the  regular  course  of  tanMb 
was  engaged  in  interstate  oommeree,  wklb* 
er  there  was  an  antecedent  eontraet  of  pv- 
chase  and  sale  between  the  shipper  aid  tti 
consignee,  or  not. 

Hanley  v.  Kansas  City  Sontten  R.  Ok 
187  U.  S.  617,  619,  47  L.  ed.  833,  335^  21 8if^ 
Ct.  Rep.  214;  Gloucester  Ferry  Co.  v.  Bw- 
sylvania,  114  U.  S.  196,  203,  29  L.  si.  Ui 
161,  1  Inters.  Com.  Rep.  882,  5  Bn^  OL  li^ 
826;  Wabash,  St.  L.  ft  P.  R.  Ooi  t.  IDM^ 
118  U.  S.  657,  30  L.  ed.  244,  1  Intcn.  Cm 
Rep.  31,  7  Sup.  Ct  Rep.  4;  Lottery  Om 
(Champion  v.  Ames)  188  U.  8.  821,  381;  41 
L.  ed.  492,  499,  23  Sup.  Ct  Bop.  SU;  Gi^ 
bons  V.  Ogden,  9  Wheat.  1,  6  L.  ei  8; 
United  SUtes  v.  Trans-MiBOcniri  h#l 
Asso.  166  U.  S.  290,  812,  41  L.  ed.  1007,  Mff. 
17  Sup.  Ct.  Rep.  540;  Lelsy  t.  HuAi.  M 
U.  8.  100,  110,  34  L.  ed.  128,  ISI,  3  Um> 
Com.  Rep.  36,  10  Sap.  Ct.  Sep.  i8L 

The  transaction  did  not  eonoo  li  li  k- 
terstate  commerce  because  the  pUiiif  k 
error,  at  the  request  of  the  ttmipm,  W 
the  whisky  at  East  Benutadt  for  a  wk 
before  delivering  it. 

Heyman  t.  Southern  R.  Oo.  108  01  &  M 
ante,  178,  27  Sap.  Ot  B«p.  104. 

As  applied  to  intentato  tnm^  tti  iM- 
ute  is   an   nnoonstitiitioBal   ngiirtlw  ^ 
the  bosiness,  even  if  it  be  Uiriloi  li 
in  which  the  llqaor  hu 
the  consignee. 

Western  U.  TMeg.  Cbi  ▼.  GhB  NhO^ 
181  U.  S.  92,  102.  46  Li  ed.  7«b  mni^ 
Ct  Rep.  601;  HnU  t.  DgCoir,  Of  V. &* 
490,  24  L.  ed.  647.  548;  BMnai  v.  11» 
▼ille,  163  U.  &  MB;  808.  88  L.  ei-Tlik* 
4  Inters.  Com.  Jtep.  688,  14  fl^kJDt  If 
889;  Bowman  ^  "^ 

126  U.S. -'—.479. 

Com.  Rep.  _  

MoUle  I  ,jT.  I  Mil.  Ui  U.  &** 
L.  ed.  ]  r.  Iowa,  lit  a&A 


1.  Itop.  688,  14  SupL  OL  1^ 
T.  GhlenffD  ft  N.  W.ft<^ 

179.21  L.ed.70«,7HlMf 
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5,  42  L.  ed.  1088,  1002,  18  Sup.  Ct.  Rep. 
4;  Vance  v.  W-  A.  Vandercook  Co,  170  U, 

43S,  444,  42  L,  ed,  llOO,  1103,  18  Sup.  a. 
»p.  6T4;  Heyman  v*  Southern  R.  Co.  supra; 
oxerican  Exp.  Co.  v.  Iowa,  196  U,  S.  133> 
■  L.  ed,  417,  25  Sup.  Ct.  Rep.  18i;  Adams 
cp.  Co.  y.  Iowa.  196  U.  S.  147,  40  L.  ed. 
4,  25  Sup.  Ct,  Rep.  185;  Central  R.  Co. 

Murphey,  lOfl  U-  S-  104,  40  L.  ed.  444,  25 
ip.  Ct.  Rep.  218;  HouBton  &  T.  C.  R.  Co.  v. 
ayes,  201  U.  S.  321,  50  L,  ed.  772,  26  Sup. 
.  Eep.  491 ;  McNeill  v,  Soutlieni  E.  Co.  202 
,  S.  543,  50  L.  ed.  1142,  26  Sup.  a.  R^p. 
2;  Western  U.  Teleg.  Co.  v.  Pendleton, 
2  U.  8,  347,  30  L.  ed.  1187,  1  Inters.  Com, 
tp.  306,  7  Sup,  Ot.  Esp.  1126;  Wabash,  St. 

&  F.  R,  Co.  V.  niinoifl,  118  U.  S.  557,  30 

ed.  244,  1  Inters.  Com.  Kep.  31,  7  Sup.  CL 
?p.  4;  State  V.  Swett,  87  Me.  113,  29  L.R.A. 
14,  47  Am.  St.  Rep.  306, 32  Atl.  80^;  Hutch* 
iQUf  Carr.  §  439;  Crouch  v.  London  Si  N. 
.  E.  Co.  14  C.  B.  291]  Nitro  glycerine  Case 
*arrott  v,  Wella)  16  Wall,  524,  21  L.  ed. 
6;  EHingtott  V.  State    (T«x,  Crlm.  App.J 

S.  W.  331. 

If  the  decision  of  the  court  of  appeals 
n  be  construed  aa  limiting  the  application 

the  statute  to  cases  in  which  the  carrier 
LOWS  that  the  liquor  has  not  been  ordered, 
e  judgments  should  nevertheleaa  be  re- 
rseid,  because  no  such  issue  was  aubmitted 

the  jury  or  decided  by  jti  and  there  was 

evidence  that  plaintiff  in  error  knew  that 
e  consignee  had  not  ordered  the  whisky. 
ith  V.  Clark,  97  U.  8.  454,  456,  ^4  L.  ed. 
ri,  1072 J  Rector  v.  City  Deposit  Bank  Co, 
)  U.  S.  405,  412,  50  L.  ed.  527i  529,  26 
p.  Ct.  Rep.  280;  Terre  Haute  &  I.  R.  Co. 
Indiana,  194  U-  S.  579,  48  L.  ed.  1124,  24 
p.  Ct.  Rep.  767, 

^lessra.   Lawrence  Maxwell,  Jr.,   Edmund 
Trabue,  and  Joseph  S.  Graydoti  also  flled 
>rief  for  plaintiff  in  error: 
The  Wilson  act  doea  not  authorise  state 
^  I  at  ion  of  the  operations  of  the  carrier 

all,  either  in  receiving  the  liquor  in  the 
tie  of  origin^  or  in  traneporting  it  to  the 
tte  of  destination,  or  in  delivering  it 
;re;  for  the  state  statute  can  come  into 
,y  only  after  deli  very »  as  the  court  has 
leatedly  held.  The  business  of  an  inter- 
ne carrier  cannot  be  subjected,  at  any 
.ge,  to  state  regulation,  under  the  Wilson 

:ihodP3  V.  Iowa.  170  U.  S.  412,  415,  426, 
L.  ed.  1088,  1001,  1096,  18  Sup,  a.  Eep, 
t. 

Fhe  business  or  operation  of  an  Interstate 
Tier  involves  interstate  commerce  in  its 
idamental  aspect,  and  Imports,  in  ita  very 
«nce,  a  relation  whtch  nec4?ssarily  must 
governed  by  laws  apart  from  the  laws  of 
s  several  statea. 

^wman  v.  Chicago  &  N,  W,  R-  Co.  125 
^6  U;  S.  U.  S.,  BooE  51.  i 


U.  S.  465»  416,  31  L.  ed.  700,  707,  I  Interi. 
Com,  Eep.  823,  8  Sup.  Ct.  Eep.  689,  1062j 
Mobile  County  v.  BUmbaU,  102  U.  S.  691,  20 
L.  ed.  238. 

In  Crescent  Liquor  Co.  v.  Piatt,  148  Fed. 
894,  Circuit  Judge  Goff  granted  an  injunc- 
tion to  compel  an  express  company  to  carry 
liquor  C,  O.  D. 

Thia  court  neceaaarily  held  in  effect^  In 
Adams  E.\p.  Co.  v.  Iowa,  196  0.  S.  147,  40 
L,  ed,  424,  to  Sup.  Ct.  Rep.  185,  that  it  could 
not  be  said  that  an  express  company  which 
carried  liquor  C.  0.  D.  into  Iowa  made  a 
sale  of  it  in  that  state  in  violation  of  th« 
local  law;  and  that  is  precisely  what  wo 
ask  the  court  to  rule  in  the  cases  at  bar. 

See  also  State  v.  Cairns,  34  Kan.  782,  68 
LJt.A,  55,  68  Pac  621. 

l^lr.  N>  B.  Hay  a  argued  the  cause,  and, 
with  Mr.  Charles  H.  Morris,  filed  a  brief  for 
defendant  in  error: 

The  tranaportation  of  whisky  from  a  point 
without  to  a  point  within  Kentucky,  where 
the  local  option  law  ia  in  force;  or  from  one 
point  within  the  state  where  the  sale  ia 
permitted  to  another  point  therein  where 
the  sale  is  prohibited,^ s  no  offense  under 
the  local  option  law  of  Kentucky. 

Jamea  v.  Com.  102  Ey.  108,  42  S.  W.  1107 1 
Doores  v.  Com.  28  Ky.  L,  Eep.  102,  80  3, 
W.  162;  McDermott  v.  Com.  29  Ky.  L.  Eep. 
750,  96  S.  W.  474;  Adams  Exp.  Co.  v.  Com* 
29  Ky.  L.  Rep.  904,  96  S.  W.  593;  Crigler  v. 
Com.  27  Ky*  L.  Rep.  918,  87  S.  W-  276. 

Unit«d  States  Eevieed  Statutes,  |  5253, 
U.  S.  Comp.  Stat,  1901,  p.  3564,  which  au- 
thorizes railroads  to  carry  freight  and  prop- 
erty from  one  state  to  another,  does  not 
authorize  them  to  carry  into  a  state,  in 
violation  of  state  law,  cattle  known,  or 
which  by  due  diligence  may  be  known,  to  be 
in  auch  condition  aa  to  impart  diaease  to 
the  domestic  cattle  of  auch  state ^ 

Missouri,  K.  &  T.  R.  Co.  v.  Haber,  169 
U.  S.  613,  42  L.  ed.  878,  18  Sup,  Ct,  Rep. 
488. 

Under  the  above  authority,  the  plaintiff 
in  error  should  be  held  liable  for  knowingly 
holding  and  delivering  said  liquor,  and  ac^ 
cepting  the  charges  therefor,  which  consti- 
tutes a  sale  under  the  laws  of  Kentucky. 

The  plaintiff  in  error  acted  aa  the  agent 
of  the  consignor  in  the  delivery  and  accept^ 
ance  of  the  C  0.  D.  packages,  and  ia  aubjed 
to  the  same  liability  which  such  consignor 
would  have  been  subject  to  if  he  had  in 
person  brought  these  packages  from  Ohio 
into  the  local  option  districts  of  Kentucky, 
and  then  sold  them. 

Vance  v.  W.  A  Vandercook  Co.  170  U,  S, 
440,  42  L.  ed.  1101,  18  Sup.  Ct.  Rep.  674* 

When  nothing  remains  to  be  done  by  thd 
carrier  to  complete  its  contract  of  trans pof- 
taiion  but  to  deliver  the  goods  to  the  owner 
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or  consignee,  then,  after  a  reasonable  time 
to  remove  the  goods  in  the  usual  course  of 
business  has  expired,  the  goods  are  construc- 
tively delivered  and  the  transportation  is 
ended ;  and,  the  transportation  having  ended, 
they  cease  to  be  under  the  protection  of  in- 
terstate commerce.  If  the  carrier  still  holds 
them,  it  is  as  a  warehouseman. 

Gregg  V.  niinois  C.  R.  Co.  147  HI.  650, 
87  Am.  St.  Rep.  238,  35  N.  £.  343. 

When  no  designated  place  of  delivery  is 
shown,  then  the  carrier *s  office,  or  the  sta- 
tion where  the  transportation  reaches  its 
destination,  is  the  place  of  delivery. 

Ibid.;  Marshall  v.  Wells,  7  Wis.  1,  73  Am. 
Dec.  386;  Cavallaro  v.  Texas  &  P.  R.  Co. 
110  Cal.  348,  52  Am.  St.  Rep.  04,  42  Pac. 
018;  Bullard  v.  American  Exp.  Co.  107  Mich. 
605,  33  LJLA.  66,  61  Am.  St.  Rep.  358,  65 
N.  W.  551;  Hutchinson,  Carr.  §  370. 

The  course  of  business  in  the  cases  at  bar 
shows  that  the  express  company  was  not 
required  by  its  contract  of  transportation  to 
deliver  said  packages;  but  it  instructed  its 
agents,  if  the  packages  were  not  called  for 
in  two  or  three  days,  to  notify  the  supposed 
consignee,  and,  if  he  did  not  then  call  for 
them,  to  still  hold  them  from  thirty  to 
sixty  days;  and,  if  he  did  not  call  for  them, 
to  return  them  to  the  consignor.  This 
shows  an  arrangement  between  the  plain- 
tiff in  error  and  the  consignor,  which  is 
unusual,  and  that  the  plaintiff  in  error  was 
acting  as  the  agent  of  the  consignor,  and 
that  it  considered  the  consignor  the  owner  of 
said  packages. 

Marshall  v.  Wells,  supra;  American  Exp. 
Co.  V.  Hockett,  30  Ind.  250,  05  Am.  Dec 
601 ;  Southern  Exp.  Co.  v.  Dickson,  04  U.  S. 
540,  24  L.  ed.  285. 

When  the  packages  have  reached  their 
destination,  and  there  has  been  reasonable 
time  for  the  delivery  thereof  in  the  usual 
course  of  business,  it  then  becomes  a  part 
of  the  mass  of  the  property  of  the  state,  and 
subject  to  its  laws. 

Hutchinson,  Carr.  2d  ed.  §  356;  Wald  v. 
Louisville,  E.  &  St.  L.  R.  Co.  02  Ky.  645,  18 
S.  W.  850;  Ray,  Negligence  of  Imposed  Du- 
ties, Freight  Carr.  p.  081 ;  State  v.  Creeden, 
78  Iowa,  556,  7  L.R.A.  205,  43  N.  W.  673; 
Emert  v.  Missouri,  156  U.  S.  206,  30  L.  ed. 
430,  5  Inters.  Com.  Rep.  68,  15  Sup.  Ct.  Rep. 
367. 

The  state  has  power  to  prohibit  the  sale 
of  intoxicating  liquors  altogether,  if  it  see 
fit;  and,  that  being  so,  it  has  power  to 
prohibit  it  conditionally.  The  state  has 
absolute  power  over  the  subject. 

Rippey  v.  Texas,  103  U.  S.  504,  48  L.  ed. 
767,  24  Sup.  Ct.  Rep.  616. 

The  power  of  the  state  legislature  of 
Kentucky  to  enact  this  law,  and  to  prohibit 
the  acceptance  of  the  pay  for  such  pack- 
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agea,  as  appean  by  the  terms  of  niditil^ 
ute,  or  as  it  is  made  to  reed  bj  tki  hi- 
struction  placed  upon  it  bj  the  lupii 
court  of  Kentucky,  is  not  in  eonfliet  vilk 
the  commerce  danse  of  the  Federal  Oasitt- 
tution. 

Noble  V.  MHchell,  164  U.  a  S67, 41  L  4. 
472,  17  Sup.  a.  Rep.  110;  Ifiller  t.  On* 
wall  R.  Co.  168  U.  S.  181,  42  L.  ed.  4N,  H 
Sup.  a.  Rep.  34;  Oarstain  t.  Cbekni,  W 
U.  S.  11,  48  L.  ed.  506,  24  Sap.  a  li|L 
318. 

The  construction  and  interpretstiBB  of 
this  statute  by  the  snpreme  eomt  if  K» 
tucky  is  that  it  neither  prohibtts  a  basi 
fide  shipment  and  deliveiy,  in  a  loml  opte 
district,  of  an  interstate  eommens  fsA* 
age  of  whisky  shipped  0.  Ol  D.  or  stkV' 
wise,  nor  a  shipment  «id  ddivsry,  is  s 
local  option  district,  of  a  package  of  wlU| 
ordered  from  a  point  within  the  state  vkn 
the  sale  is  not  prohibited,  and  sUppid  ^ 
a  local  option  district  otherwise  tfcsa  ii  t 
a  O.  D.  package. 

McDermott  t.  Com.  and  Adams  Bspi Oan 
Com.  supra. 

The  legislature  has  the  power  to  Mr 
nunc  whether  or  not  the  sale  of  wUil?  U    I 
detrimental  to  the  peao%  morali,  ssd  i#    J 
fare  of  the  people. 

Mugler  V.  Kansas,  123  U.  a  §71^  H  L 
ed.   216,   8   Sup.   Ct   Bep.   I73| 
Brewing  Co.  v.  Brister,  170  CI.  &  iN^  i 
L.  ed.  272,  21  Sup.  Ct  Hep.  iOL 

The  collection  of  a  0.  D.  etepi  b  i* 
necessary  to  the  freedom  of 
and  delivery  of  such  packages^  aid 
form  a  part  thereof.     It 
tally  affect  such  tnuuporMlott. 

12  Am.  &  En^f.  Bne.  Iaw,  pw  ftt;  tet 
Columbus  &  W.  R.  Co.  01  Ala.  11^  liaMe 
McNichol  V.  Pscifle  Bsp.  Q^  It  Ma.  I# 
401. 

The  statute  in  queatloft  fa  a  lnlllMfc*' 
ercise  of  the  police  power  of  the  sw^  i^ 
inconsistent  with  the  ragolatin  d  MP 
merce  by  Congress. 

Schollenberger  t.  PennsyNasb  pM  ^ 
Pennsylvania)  171  U.  a  1&,  43  L    '  "'^ 
Sup.  Ct  Rep.  757;  Phim%  v. ' 
setts,  166  U.  &  461,  39  U  ed.  a 
Com.  Bep.  600,  15  Sap.  Ct  Bep^ 
lock  V.  Ailing,  OS  U.  &  lOi,  mU 
Grossman  ▼.  Lormaa,  lOB  U,  &  ~ 
401,  24  Sup.  Ct  Bep.  2M. 

The  sufficiency  of  the 
was  a  question  for  the  dedrioa  of  Hi 
court  alones  and  the  raUii  ^  Hi 
court  in  orermliag  the 
thereto  presents  mo  ~ 

Caldwell  t.  Tesaa,  t'<  U.  &Mll 
818,  11  Sop.  Ot  Bop.    Mi  Daiii  ^  ^^^ 
130  U.  S.  657,  »  U  '       nt,Ufin€Ll^ 
676;  Beigemaan  v.        Ibv.  W  0  ^_^ 
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99  L.  ed.  $40.  15  Sup.  Ct.  Eep.  727;  Howftrd 
*-.  Flpuiinfe?,  101  U,  S.  127,  48  L,  ed.  122, 
24  Sup.  CL  Rop.  40. 
'  The  facta  nuiet  be  taken  as  found, 
i  Mbaoiu-i,  K.  &  T.  R,  Co.  V.  Haber,  169  U. 
B-  629,  42  U  ed.  8S4,  18  Sitp.  a.  Rep.  488; 
Western  U.  Tcleg.  Co.  v.  Call  Puk  Co.  181 
a  S.  02,  ir,  L.  ed.  765,  21  Sup,  Ct.  Rep. 
&61 ;  Tcnuridt^  Poxvef  TranBmtssion  Co.  v, 
RSo  Grand(?  Westi?ni  R.  Co.  137  U.  S.  560, 
it  L.  ed.  307.  23  ^up.  Ct.  Rep.  178;  Clipper 
Min.  Co.  y.  Eli  Min.  &  Land  Co.  104  U.  S. 
222,  48  L.  ^d.  948,  24  Sup,  Ct.  Rep.  63£; 
lOiLnea pulls  ^  St.  L.  R.  Go.  v.  Minnesota, 
193  U.  S.  53,  48  L,  ed,  614,  ^  Sup,  Ct.  Rep. 
S06;  Eastern  Bldg.  &  L,  Aaso.  v-  Ebaugh, 
185  U.  S,  110,  46  L.  ed.  833,  22  Sup,  Ct 
Rep.  666;  Jenldna  v.  Neff,  186  U,  S-  230, 
le  L.  ed.  1140.  22  Sup,  Ct.  Rep,  905;  Thayer 
r-  Spratt,  189  U.  8.  350,  47  L.  ed,  848,  23 
Sup.  Ct.  Rep.  576. 

There  is  no  Federal  queation  presented  for 
refvlew,  and  this  coiut  it  without  jtuiidie- 

EufitiB  y.  Bolles,  160  U.  S.  361,  37  L.  ed, 
nil,  14  Sup,  a,  K£p,  131;  Dower  v.  Rich- 
ftrdB,  151  U.  S,  661,  as  L.  ed.  307,  14  Sup. 
Ct.  Rep.  452, 

I  •Mr.  Justice  Brewer  delivered  the  apinion 
of  the  court: 

The  testimony  showed  that  the  package, 
containing  a  gallon  of  whiskji  wat  ahif^ped 
from  Cincinnati,  Ohio,  to  George  Meece,  at 
Kaat  Bernstadtj  Kentucky.  The  transaction 
was  therefore  one  of  interstate  commerce, 
and  within  the  excluBive  jurisdiction  of  Con- 
gress, The  Kentucky  statute  is  obviously 
an  attempt  to  re^^ulate  such  interstate  com- 
merce. This  Is  hardly  questioned  hj  the 
&>iirt  of  appeals,  and  is  beyond  dispute  un- 
der the  deciaiona  of  this  court. 

In  Vance  v.  W.  A.  Vandercook  Co.  170  U. 
S.  438,  444,  42  L.  ed.  1100,  1103,  18  Sup. 
Ct.  Rep.  674,  676,  Mr.  Justice  White,  deliver- 
iiig  the  opinion  of  the  court,  said: 

"Equally  well  establiahiMl  is  the  proposi- 
tiou  that  the  right  to  send  liquors  from  one 
■tate  into  another,  and  the  act  of  sending 
the  sanaCif  Is  interstate  commerce,  the  regu- 
lation whereof  has  been  comtnitted  by  the 
ConstitutiuTi  of  the  United  States  to  Con- 
^es:^,  andt  hence,  that  a  state  law  which 
denies  such  a  right,  or  substantially  inter- 
feres with  or  hamperg  the  same,  is  in  con- 
fliet  with  the  Constitution  of  the  United 
States." 

In  Rhodes  ¥,  Iowa,  170  U.  S.  412,  426, 
42  L.  ed,  1088,  18  Sup.  Ct.  Rep,  6fj4,  669,  it 
WBA  held  that  the  Wilson  act  [26  Stat,  at 
L.  313  chap.  723,  U.  S.  Comp.  Stat.  1001, 
p,  3177]  **WJi3  not  intended  to  uud  did  not 
cause  the  power  of  the  state  to  attach  to 
an  interstate  commerce  ahipment,^^  wliilst  the 
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merchandise  was  in  transit  under  such  ship- 
ment, and  until  its  arrival  at  the  point  of 
destination  and  delivery  there  to  the  con- 
signee." 

The  court  of  appeals  sustained  the  jodg- 
ment  upon  these  facts:  Heece  testified  that 
he  had  not  ordered  the  whisky  \  that  he 
was  not  expecting  any  from  Uincinnati,  but, 
on  going  with  his  brother  to  the  company 'a 
office  at  East  Bernstadt,  was  told  that  it 
was  there  awaiting^  him;  that  he  requested 
the  agent  to  hold  it  until  the  succeeding 
Saturday,  when  he  would  coine,  pay  for 
and  take  it  away;  and  that  on  that  day 
he  did  so,  paying  $3.85  for  the  whisky,  the 
express  charges  *baving  been  prepaid  at  Cin-[136]  J 
cinnati.  The  court  held  that,  by  reason 
of  the  retention  of  the  package  by  the  agent, 
the  company  ceaaed  to  hold  it  as  carrier^  and 
had  become  a  mere  bailee  or  warehouseman; 
that  J  therefore,  the  statute,  as  applied  to 
the  transaction,  was  not  a  regulation  of 
comnaerce;  and^  further,  that,  as  Meeee  had 
not  ordered  the  whisky,  thertj  was  no  con- 
tract for  the  sate  of  it  in  Cincinnati^  but 
only  by  the  company  at  East  Bernstadt,  in 
Kentucky;  that  while  there  was  no  testi- 
mony showing  that  the  company^s  agent  at 
Cincinnati  knew  that  the  wbiaky  had  not 
been  ordered  by  Meece,  yet  its  agent  in 
Kentucky  was  so  informed,  and,  therefore, 
the  company  was  possessed,  through  Its 
agent,  of  knowledge  that  there  was  no  in- 
terstate transaction,  and,  with  tliat  knowl- 
edge, sold  tbe  whisky  to  Meece.  But  that 
the  agent  consented  to  hold  the  whisky  un- 
til  Saturday  did  not  destroy  the  character 
of  the  transaction  as  one  of  interstate  com- 
merce is  settled  by  the  recent  case  of  Hey- 
mann  v.  Southern  R,  Co.  203  U.  S.  270,  ante, 
17S,  27  Sup.  Ct,  Rep,  104,  In  that  case 
whisky  had  been  forwarded  to  a  party  _  in 
Charleston,  South  Carolina,  and  after  its 
arrival  at  Charleston  was  placed  in  the 
warehouse  of  the  raHroad  company  by  ita 
agent,  and  there  seized  by  constables,  as- 
serting their  right  ao  to  do  under  the  dis- 
pensary law  of  South  Carolina.  The  point 
waB  made  and  sustained  by  the  supreme 
court  of  the  state  of  Georgia,  in  which  state 
an  action  had  been  brought  against  the  com- 
pany for  the  value  of  the  goods,  that  when 
the  goods  were  placed  in  the  warehouse  the 
carrier  was  thenceforward  liable  only  as  a 
warehouseman.  In  passing  upon  this  con- 
tention we  said  (p.  276,  ante,  p.  ISl,  27 
Sup.  Ct.  Rep.  p.  107) : 

"As  tbe  general  principle  is  tbat  goods 
moving  in  interstate  commerce  cease  to  be 
such  commerce  only  after  deUvery  and  sale 
in  the  original  package,  and  as  the  settled 
rule  is  that  tbe  Wilson  law  was  not  an 
abdication  of  the  power  of  Cdngress  to  regu- 
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late  interstate  commerce,  since  that  law 
simply  affects  an  incident  of  such  commerce 
by  allowing  the  state  power  to  attach  after 
delivery  and  before  sale,  we  are  not  con- 
cerned with  whether,  under  the  law  of  any 
1 187]  particular  state,  the  ^liability  of  a  railroad 
^  company  as  carrier  ceases  and  becomes  that 

of  a  warehouseman  on  the  goods  reaching 
their  ultimate  destination,  before  notice  and 
before  the  expiration  of  a  reasonable  time 
for  the  consignee  to  receive  the  goods  from 
the  carrier.  For,  whatever  may  be  the  di- 
vergent legal  rules  in  the  several  states  con- 
cerning the  precise  time  when  the  liability 
of  a  carrier  as  such  in  respect  to  the  car- 
riage of  goods  ends,  they  cannot  affect  the 
general  principle  as  to  when  an  interstate 
shipment  ceases  to  be  under  the  protection 
of  the  commerce  clause  of  the  Constitution, 
and  thereby  comes  under  the  control  of  the 
state  authority." 

With  reference  to  the  testimony  as  to  the 
knowledge  by  the  company  of  the  fact  that 
the  whisky  had  not  been  ordered  by  the  con- 
signee, it  is  sufficient  to  say  that  the  aver- 
ment in  the  indictment  is  that  the  express 
company  was  engaged  in  the  business  of  a 
common  carrier  of  packages,  etc.,  and  that 
thft  shipment  and  delivery  were  made  and 
done  in  the  usual  course  of  its  business. 
This  excludes  necessarily  the  assumption 
that  the  transaction  was  one  of  sale  by  the 
express  company  at  East  Bernstadt,  and  of 
course  the  company  was  under  no  obligation 
to  offer  testimony  in  support  of  that  which 
the  state  admitted  to  be  the  fact. 

We  do  not  mean  to  intimate  that  an  ex- 
press company  may  not  also  be  engaged 
in  selling  liquor  in  a  state,  contrary  to  its 
laws,  or  that  the  fact  that  the  consignee 
did  not  order  a  shipment  might  not  be  evi- 
dence for  a  jury  to  consider  upon  the  ques- 
tion whether  the  company  was  not,  in  addi- 
tion to  its  express  business,  also  selling 
liquor  contrary  to  the  statutes.  It  is  enough 
to  hold,  as  we  do,  that  under  the  averments 
of  this  indictment  such  testimony  is  im- 
material. It  is,  of  course,  a  question  of 
fact  whether  a  carrier  is  confining  itself 
strictly  to  its  business  as  a  carrier,  or  par- 
ticipating in  illegal  sales.  The  consignor 
alone  may  be  trying  to  evade  the  statute. 
He  may  forward  the  liquors  in  the  expecta- 
tion that  the  consignee  will,  when  informed 
of  their  arrival,  take  and  pay  for  them. 
So  the  fact  that  there  is  no  previous  order 
[138]by  the  consignee  *may  not  be  conclusive  of 
V  the  carrier's  wrongdoing,  but  still  it  is  en- 

titled to  consideration  in  determining  that 
question. 

Much  as  we  may  sympathize  with  the 
efforts  to  put  a  stop  to  the  sales  of  intoxi- 
cating liquors  in  defiance  of  the  policy  of  a 
state,  we  are  not  at  liberty  to  recognize 
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any  rule  which  will  nullify  or  tend  to  wuk- 
en  the  power  vested  by  the  ConstitiitiM  ii 
Congress  over  interstate  commeree. 

The  judgment  of  the  Court  of  Appnh  of 
Kentucky  is  reversed  and  the  cite  rmiBM 
for  further  proceedings  not  inoonsiitefit  viU 
this  opinion. 

Mr.  Justice  Harlan  dissenti. 


ADAMS  EXPRESS  00:MPANY,  Plff.  In  Err, 
v. 
COMMONWEALTH  OF  KENTUCKY. 

(See  &  C.  Reporter's  ed.  138. 1S9.) 

This  case  is  governed  by  the  deciikm  ii 
Adams  Express  Company  ▼.  Kentiickj,iit% 
987. 

[No.  SS2.] 

Argued  April  17,   18,  1907.    DeeiM  Iby 
18,  1907. 


I 


N  ERROR  to  the  Court  of  Appall  rf 
the  State  of  Kentneky  to  nriew  ■  jrif* 
ment  which  affirmed  a  eonvietioa  ii  tki 
Circuit  Court  of  Knox  Oouaty,  ii  tfetf 
state,  under  an  indictment  ehargiig  n  ■■ 
press  company  with  violating  the  ilsti  )t 
cal  option  law  by  carrying  and  dcHtni 
a  a  O.  D.  interstate  shipment  of  iitainl- 
ing  liquors.    Reversed. 

See  same  case  below,  29  Ky.  L.  Bapi  Bi 
6  LJELA.(N.S.)  630,  92  &  W.  fltt. 

Mr.  Lawrence  Maxwdl,  Js,  ugmi  Ai 
cause,  and,  with  Mr.  Joseph  &  Onjte 
filed  a  brief  for  plaintiff  in  onw. 

Mr.  H.  B.  Hayi  argMd  the  cnMb  ai 
with  Mr.  Charles  H.  Uanh,  flU  ■  M 
for  defendant  in  error. 

For  their  oontentioM  mi  ttrir  ferirfi  ■ 
reported  in  Adaais  Kxp.  Obl  v. 
ante,  987. 


Mr.  Jortioe  Bnwn  ddiimd  tti  < 
of  the  eonrt: 

This  ease  differs  tnm  the 
the  faet  that  K  wm  Mod  If  tti  i 
without  a  Juy.    In  all  oikv  nmtliftk 
*subotaati^thei 
averment  in  tlM  indicl— nt;  i 
that,  there  wm  an  <    _ 
between  eoaneel,  p— *^*^  the  tM  h  iM 
words: 

**It  is  further  agreed  nt  tlds  psM  M 
the  whisky  aboot  wUoh  the  m%wm^ 
fled  was  deliversd  hj  the  AdHM  B^ 
Company  and  ro  by  it  in  Hi  ifei  h 

Cincinnati  in  il  eosDm  if  l^i* 

as  a  common  can-       mad  MnU  W^^ 


J 


i.$oe. 


Amzbican  Ezfbesb  Oo.  t.  Keftdokt. 


Barbourvillej  Kentucky,  by  the  method  com* 
^c»til_v  knoNvn  as  C.  O.  D/' 

There  i»  nothing,  therefore,  to  dietliiguiil) 
^hjs  c&ae  ia  principle  from  the  preceding, 
^md  the  same  judgment  will  be  entered  in 
%hia  a.B  in  that. 

Ur^  Jn&tice  Harlan  disBenti. 


AMERTCAK     EXPRESS     COMPANY    OF 
NEW  YORK.  Plff.  In  Err., 

COMMONWEALTH  OF  KENTUCKY. 
(See  a  G.  Beport^r't  ed.  13&-14L> 

This  caie  ib  gOT^med  by  the  dediion  In 

Adama  Express  Company  v,  Kentucky^  ante, 
987. 

[No.  5fi3.] 

Argued   April   17.   19,   IMT.     Decided   May 
13,  1907, 

IN  ERHOR  to  the  Court  of  Appeals  of  the 
State  of  Kentucky  to  review  a  judg- 
loent  which  affirmed  a  judgment  of  the  Cir- 
cuit Court  of  lame  County,  In  that  itate, 
eonvicting  an  express  company  of  violating 
the  state  local  option  law  by  carrying  and 
delivering  a  G.  0^  D*  interstate  shipment  of 
intoKicating  liquors.    Reversed, 

See  ,Bame  case  below,  SO  Kj.  L.  Hep.  207 j 
97  S.  W,  807, 
P^  The  facts  are  stated  in  the  opinion^ 
^  Mr,  Edmund  F.  Trabne  argued  the  cause, 
andj  with  Messrs,  John  C.  Doolan  and  At- 
tOla  Cox,  Jr.,  filed  a  brief  for  plaintiff  In 
error : 

Commerce  m  not  confined  to  traffic  or  to 
buying  and  selling  or  the  interchange  of 
commodities^  but,  in  addition  thereto,  it 
includes  intercourse. 

Passenger  Cases,  7  How.  283,  12  L.  ed, 
702;  Hall  V.  DeCuir,  95  U.  S.  486,  24  I.,  ed. 
M7;  Pickard  y.  Pullman  Southern  Car  Co. 
117  U,  S.  34,  20  L.  ed,  785,  6  Sup,  a.  Rep. 
635;  Louisville,  N.  O.  &  T.  R.  Co,  v,  Hiasis- 
eippi,  133  U.  B.  589,  33  L.  ed.  785,  2  Inters* 
Com.  Rep.  801,  10  Sup.  Ct.  Rep.  348;  Pleasy 
V.  Ferguson,  163  U.  S,  546,  41  L.  ed.  259,  16 
Sup.  Ct.  Rep.  11385  Cheaapeake  4;  O.  R.  Co. 
V.  Kentucky,  179  U.  S,  388,  45  L.  ed.  244, 
21  Sup,  Ct.  Rep.  101;  Scott  v,  Donald,  165 
V^  S.  58,  41  L.  ed.  632,  17  Sup.  Ct.  Rep.  205; 
American  Exp.  Co.  v,  Iowa,  196  U.  9.  144, 
49  L.  ed.  422,  26  Sup.  Ct.  Rep.  182. 

Interstate  trnnsportatiou  coastitutes  in- 
teretate  comnaercc,  independently  of  the 
transactioaa  between  consignor  and  con- 
signee. 

Hanley  v.  Kansas  City  Southern  R.  Co. 
206  U.  S. 


187  U.  S.  617,  47  L.  ed.  333,  23  Sup.  Ct.  Rep, 
214;  Lottery  Case  [Champion  v.  Ames)  188 
U.  S.  321,  47  L,  ed.  492,  23  Sup,  a.  Rep. 
321. 

Upon  principle,  interstate  transportation 
is  interstate  commerK,  irrespeotive  of  the 
transaction  between  consignor  and  consign- 
ee, for  this  is  the  basis  of  the  Act  to  Regu- 
late Commerce,  and  that  act  has  been  up- 
held by  this  court's  decision  in  Interstate 
Commerce  Commission  v.  Cincinnati,  N,  O, 
&  T,  P.  R.  Co.  162  U.  S,  184,  40  L.  ed.  035, 
6  Inters,  Com.  Rep.  391, 16  Sup.  Ct.  Rep.  700; 
and  Texas  &  P.  R.  Oo.  v.  Interstate  Cora* 
merce  CommiBsion,  162  U,  S.  197,  40  L-  ed. 
940,  5  Inters.  Com,  Rep.  406,  16  Sup.  Ct.  Rep. 
666, 

If  transportation  be  interstate  commerce 
only  when  an  incident  to  a  bargain  and 
sale  or  to  an  exchange  of  commodities,  tbeu 
the  Aijt  to  Regulate  Commerce  can  apply 
only  to  such  transportation  from  one  ^tate 
to  another  ae  may  be  incidental  to  such  bar- 
gain and  sale  or  exchange  of  com  modi  tie«. 
The  Ist  section  of  the  act  must  therefore 
be  unoonatitutioiial  so  far  as  it  afi'ects  aU 
other  transportation r  or  elae  be  void  im  foto, 
because  it  expressly  regulates  sM  interstate 
transportation,  whether  incidental  to  such 
bargain  and  sale  or  exchange  of  comtnodi- 
ties^  or  not. 

Trade  Mark  Cases,  100  U,  S.  82,  25  L,  ed. 
550  J  Illinois  C.  R.  Co.  v.  McKendree,  203 
U.  S.  514,  ant*,  298,  27  Sup.  Ct.  Rep.  153. 

If  the  carrier's  knowledge  of  the  relattons, 
If  any,  between  consignor  and  consignee p  be 
assumed  material,  under  the  state  itatute, 
to  the  present  Federal  inquiry,  then  the 
state  law  making  it  so  material  is  a  serious 
obstruction  to  interstate  commerce. 

Vance  v.  W.  A.  Vandercook  Go.  170  U,  a 
438,  42  L.  ed.  IIOO,  18  Sup.  Ct.  Rep.  674. 

Although  the  unpopular  transportation  in 
this  case  be  of  obnoxious  intoxicants,  in 
another  case  it  might  be  of  indispensable 
food  or  clothing  produced  by  a  rival  state, 
and  the  exigency  presented  be  exactly  the 
emergency  which  begot  the  commerce  clause, 
vis.t  to  untrammel  tntercourse  and  prevent 
obstruction  to  commerce. 

Hannibal  &  St.  J.  R.  Co.  v.  Hxiaen,  95  U, 
S.  465,  24  L.  ed,  527;  Minnesota  v.  Barber, 
136  U.  S.  313,  34  L.  ed.  455,  3  Inters.  Com. 
Rep.  185,  10  Sup.  Ct.  Rep.  862;  Brimmer  w. 
Hebman,  133  U.  S.  78,  34  L.  ed.  862,  3  Interi. 
Com.  Rep.  485,  11  Sup.  Ct,  Rep.  213. 

So  long  as  state  legislation  continues  to 
recognise  winea,  beer,  and  spirituous  liquors 
as  articles  of  lawful  consumption  and  com- 
merce, so  long  muBt  continue  the  duty  of 
the  Federal  courts  to  afl'ord  to  such  use  and 
com  in  or  ce  the  same  measure  of  protection, 
under  the  Constitution  and  laws  of  the 
United  Stated,  as  is  given  to  other  articles. 
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Stott  V.  Donald,  165  U.  S.  91,  41  L.  ed. 
640,  17  Sup.  Ct.  Rep.  265. 

No  question  can  here  arise  as  to  the  de- 
gree of  state  regulation  of  interstate  com- 
merce permissible,  or  as  to  the  extent  to 
which  the  state  legislation  aflfects  the  com- 
merce; for,  first,  the  state  statute  abso- 
lutely forbids  the  transportation,  and,  sec- 
ondly, this  court  has  held,  in  almost  num- 
berless cases,  that  similar  statutes  forbid- 
ding or  regulating  the  importation  of  in- 
toxicants are  void  as  attempts  to  regulate 
interstate  commerce. 

License  Cases,  5  How.  504,  12  L.  ed.  256; 
Peirce  v.  New  Hampshire,  5  How.  576,  12 
L.  ed.  288;  Bowman  v.  Chicago  A  N.  W.  R. 
Co.  125  U.  S.  465,  31  L.  ed.  700,  1  Inters. 
Com.  Rep.  823,  8  Sup.  Ct.  Rep.  689,  1062; 
Leisy  v.  Hardin,  135  U.  S.  100,  34  L.  ed.  128, 
3  Inters.  Com.  Rep.  36,  10  Sup.  Ct.  Rep.  681; 
Rhodes  v.  Iowa,  170  U.  S.  412,  42  L.  ed.  1088, 
18  Sup.  Ct.  Rep.  664;  American  Exp.  Co.  ▼. 
Iowa,  196  U.  S.  133,  49  L.  ed.  417,  25  Sup. 
Ct.  Rep.  182;  Adams  Exp.  Co.  v.  Iowa,  196 
U.  S.  147,  49  L.  ed.  424,  25  Sup.  Ct.  Rep. 
185;  Heyman  v.  Southern  R.  Co.  203  U.  S. 
270,  ante,  178,  27  Sup.  Ct.  Rep.  104. 

The  carrier  has  no  right  to  demand  an 
inspection  of  goods  offered  for  shipment. 

Nitroglycerine  Case  ( Parrot t  v.  Wells) 
15  Wall.  524,  21  L.  ed.  206.  See  also  Hut- 
chinson, Carr.  §  439;  7  Rose's  Notes,  929. 

What  may  be  ''reasonable  grounds  to  be- 
lieve" is  a  mixed  question  of  law  and  fact 
for  the  jury  under  the  judge's  charge,  and 
what  its  resolution  in  any  case  may  be  can- 
not be  known  in  advance  of  the  jury's  ver- 
dict. This  uncertainty  is  so  great  as  to 
render  a  statute  punishing  a  carrier  for 
charging  more  than  "a  just  and  reasonable 
rate"  unconstitutional. 

Louisville  &  N.  R.  Co.  v.  Com.  99  Ky.  132, 
33  L.R.A.  200,  59  Am.  St.  Rep.  467,  35  & 
W.  129;  McChord  v.  Louisville  &  N.  R.  Co. 
183  U.  S.  483.  46  L.  ed.  289,  22  Sup.  a.  Rep. 
165. 

A  state  statute  offends  the  commerce 
clause  of  the  Federal  Constitution  in  impos- 
ing upon  a  common  carrier  the  burden  of 
ascertaining  the  nature  of  the  contents  of 
an  interstate  shipment  when  having  rea- 
sonable ground  of  belief  as  to  such  contents. 

Bowman  v.  Chicago  &  N.  W.  R.  Co.  supra; 
Vanoe  v.  W.  A.  Vandercook  Co.  170  U.  8. 
438,  444,  42  L.  ed.  1100,  1103,  18  Sup.  a. 
Rep.  674;  Western  U.  Teleg.  Co.  v.  Call 
Pub.  Co.  181  U.  S.  92,  102,  46  L.  ed.  766, 
770,  21  Sup.  Ct.  Rep.  561. 

Mr.  N.  B.  Hays  argued  the  cause,  and, 
with  Mr.  Charles  H.  Morris,  filed  a  brief  for 
defendant  in  error. 

For  contentions  of  these  counsel  see  their 
brief    as    reported    in   Adams    Exp.   Co.    v. 
Kentucky,  ante,  987. 
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*Mr.  Justice  Btewer  delivered  the  o|NiiM[lfl| 
of  the  court: 

This  case,  like  the  two  preceding,  wu  i 
prosecution  of  the  express  oompsBj  for  i 
violation  of  the  Kentucky  statute  a  n- 
spect  to  "C.  O.  D."  shipments.  It  wm  trM 
in  the  circuit  court  before  a  jury.  wUth 
returned  a  verdict  of  guilty,  and  fixed  Oi 
penalty  at  $100  fine,  which  verdict  wu  sa- 
tained  and  judgment  entered  theveoi  \j 
the  circuit  court.  The  oompftay  sppedri 
to  the  court  of  appeals,  whidi  aArnid  tk 
judgment  (30  Ky.  L.  Rep.  207,  97  &  W. 
807),  and  thereupon  the  ease  was  bra^hft 
here  on  writ  of  error. 

The  consignee  testified  that  he  did  sik 
give  an  order  for  the  shipment,  wUk  On 
was  testimony  on  behalf  of  the  wmipm 
that  such  an  order  was  filed  with  H  is  tk 
name  of  the  consignee,  and  tlie  sk^aAk 
made  upon  that  order.  The  brief  k  tk 
attorney  general  in  the  eomt  of  a|pHlik 
after  referring  to  the  testimony  ef  a  H- 
ness  on  behalf  of  the  company,  said: 

''It  will  appear  from  Us  evidcnes  tist  It 
resides  in  C^cinnati,  Ohio,  and  is  mHi^v 
for  a  wholesale  liquor  firm  located  fai  aii 
city;  that  on  March  21st,  IMS,  hs  reeHiii 
an  order  filed  as%n  Exhibit  "X*  fiM  Bkk- 
ard  Graham  of  Hodgensrille,  Kentoeky.  itf 
an  order  of  whisky  to  be  sent  G.  Q.  IXitf 
the  delivery  of  which  the  warrant  heitii  m 
issued  against  the  appellant  company;  M 
upon  this  order  the  whislcy  in  ( 
shipped  to  said  Graham  at 
Kentucky,  and  delivend  to 
charges  therefor  paid  to  tha  i 
pany,  who  returned  the  lama  to  tts  nil 
house  or  firm  in  Cindnnntip  OUol 
is  no  proof  to  show  that  the 
pany  had  any  knowledge  or  i 
to  the  oontenta  of  said  pad 
and  there  is  nothing  to  iliow  WMJ  lilhi  k 
it  whatever  of  tlie  oontenta  of  mH  pAl^ 


•               •               •               • 

'^e,  however,  deaiio  the  < 

BMrt  lilM     J 

upon  the  queaUoB,  *in  ordw  ttrt  tti  HflPil 

complkations    growing    oat 

of  tam^ 

tions  similar  to  this  may  bo  i 

-  ,T1^ 

the  multitude  of  UtigatioM  g 

lovtefrtt' 

the  same  leeaenod.  wholhw  or  Ml  ft  «■*    ] 

pany  similar  to  the  i^paOuft  t 

wiHpl^i^    ' 

oept  the  prioe  for  wUd^  il 

tfppslMit 

local  option  diatriot  ooalmy 

tolwM 

constitute  itself  a  ooUaoti^  ■ 

gnif  IvM* 

who  fai,  under  tlm  lUold  of  fa 

tanMiM'' 

merce,    proteotod   nsd   peimi 

whisky   into  1               Mala. 

opinion  that  an  azpi        ooaipi 

a^hmmlt 

herent  right  under          lava 

^imtm 

or  under  the  prati         i  of  fti 

ai»«ik 
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0  assume  ti  duty  tmt  required  of  it, 
mm  oil  earner,  and  to  do  that  whit^h 
iol&tiou  of  the  laws  of  this  state. 
'  wu  beliote  tha^t  this  record  in  Its 

shape  doea  not  show  that  the  ap' 
3m  the  police  court  to  the  circuit 
f  Larue  county  was  properly-  and 
taken,  and  for  the  further  reason 
e  eatpnesa  compan^-^  has  no  right,  in 
n  of  law  J  to  accept  the  price  m  a 
?tion  district  of  whisky  shipped  C. 
we  ask   that  the  judgment  be  af* 

iw  of  the  concession  and  contention 
ittorney  general  we  are  of  the  opin- 
t  there  is  nothing  to  substantially 
(ish  this  case  from  the  preceding. 
,me    judgment,    therefore,    wilt    ba 

1  in  this  case  as  in  those, 

ustice  Harlan,  dissenting: 
not  think  that  these  are  eases  of 
ite  interstate  commerce*  They  show 
vices  or  tricks  by  the  express  com- 
I  evade  or  defeat  the  laws  of  Ken- 
relating  to  the  sale  of  spiritiiouBi 
or  malt  Jiquors.  I  dissent  from  the^ 
and  judgment  in  each  case. 


NNATI,  HA.\nLTON,  &  DAYTON 
LWAY  COMPANY  et  al,  Appts., 

3TATE  COMMERCE  COMmSSION. 

e  8.  C.  Reporter's  ed.  142-158.) 

ie  Commerce  Commission — powers. 
?he  Interstate  Cammerce Commission, 
ing  an  investigation  of  a  oomphiinl: 
soap  manufacturers  aa  to  the  freight 
r  common  soap  promulgated  in  a 
it  ion  adopted  to  govern  in  oflieial 
ition  territory,  had  the  power,  in  the 
nterest*  unembarrassed  by  any  aup- 
lmi3=5ions  contained  in  the  complaint, 
ider  the  whole  subject,  and  the  op- 
of  the  cla^ii^ification  in  the  entire 
^,  and  also  how  far  its  going  into 
ould  be  just  and  reafionable,  would 
jreferenpea,  or  would  engender  dis- 
Lion. 

te  Commerce  Commission— judicial 
;ement  of  order. 

iny  supposed  admissions  in  a  com- 
led  by  soap  manufaeturera  with  the 
te  Commerce  Commission  as  to  the 


—On  the  juri*iilietion  ami  powers  of 
*ratate  Comms'rce  Coromiaaiun^see 
Jnited  States  v.  Tii/.en  2  L.R.A,  440. 
scri  mi  nations  by  cnrrier^  in  tixiiig 
ec  notes  to  Pensacola  k  A,  IL  Co.  v. 
L,R.A.  efJ2;  Root  v,  Lonjr  Is] and  R, 
R.A.  331;  anr]  Ch-v*4and,  C.  C.  k  L 
.  Closser,  9  L.R.A.  757, 
S. 


freight  rate  for  common  soap  promulgated 
in  a  classification  adopted  to  govern  in  of- 
ficial classification  territory  are  inelTeetual 
to  deprive  a  Federal  circuit  court,  in  ^ 
proceeding  to  enforee  an  order  of  the  Com- 
mission directing  the  earriers  to  desist  from 
enforelng  this  classification  as  to  soap  in 
less  than  carload  lots,  of  the  power  to 
test  the  validity  of  such  order  by  the  scope 
of  the  act  to  regulate  commerce. 
Carrie  ra — rates — clasaifica  tion* 

3.  The  disturbance  an  the  relations  be- 
tween freight  rates  for  soap  in  car-load  and 
less  than  car*load  lots  created  by  advan- 
cing the  former  from  elnas  6  to  class  5^  and 
the  latter  from  class  4  to  class  3  in  a  new 
classiication  adopted  to  govern  in  ofiidal 
classlflcation  territory,  was  not  cured  by 
classifying  soap  in  less  than  car-load  lota 
at  20  per  cent  less  than  third  class,  but  not 
less  than  fourth  clasa,  where  the  result  of 
applying  this  modified  percentage  elassifi- 
cation  to  the  varying  rates  is  to  leave  aoap 
in  less  than  car- load  tots  in  the  fourth 
class  in  portions  of  the  territory  and  in  a 
higher  class  in  other  portions. 

Appeal^ — review  of  facts. 

4.  Findings  of  the  Interstate  Commerce 
Commission  that  a  classification  of  freight 
rates  adopted  to  govern  in  official  clasifdca-* 
tion  territory  produces  preferences  and  dia- 
criminationi  will  not  be  interfered  with  on 
appeal  when  concurred  in  by  a  Federal  eir* 
cuit  court  unless  the  record  eatablishea  that 
clear  and  unmistakable  error  has  been  com- 
mitted. 

Carrieri — rat  es — cl  assification — pref  erenc«a . 

5.  Unlawful  preferencea  and  discrimina- 
tions are  created  by  fixing  the  freight  rat« 
for  common  soap  in  less  than  car-load  lota 
in  a  new  claaaiBcation  adopted  to  govern 
in  official  classification  territory  at  20  per 
cent  less  than  third  class,  but  not  less  than 
fourth  classt  at  which  that  eommodity  had 
previously  been  rated,  where  the  result  of 
applying  this  classification  to  the  varying 
rates  is  to  leave  soap  in  less  than  car-load 
lots  in  the  fourth  class  to  a  conaiderablo 
extent  in  one  of  the  subdivisions  of  such 
elasBification  territory,  and  in  a  higher  class 
in  the  other  subdivision. 

Interstate  Commerce  Commission — powers, 
fi.  The  Interstate  Commerce  Commfs* 
aion  is  acting  within  its  powers  under  the 
act  to  regulate  commerce  in  ordering  cax- 
riers  to  desist  from  further  enforcing  a 
c  la  9si  float  ion  by  percentage  of  common  soap 
in  less  than  car-load  lots,  operating  through- 
out o(Iicial  classiflcation  territory,  which  it 
finds  has  brought  about  a  general  disturb- 
ance in  relations  previously  existing  in  that 
territory,  and  has  created  discriminations 
and  preferences  among  manufacturers  and 
shippers  of  the  commodity,  and  between 
localities  in  such  territory. 


£No.  201.] 

Argued  January  31  ^  February  1,  1907. 
cided   May    13,   1907. 
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APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District 
of  Ohio  to  review  a  decree  enforcing  an 
order  of  the  Interstate  Commerce  Commis- 
sion directing  carriers  to  cease  and  desist 
from  further  charging  the  freight  rate  for 
common  soap  in  less  than  car-load  lots  pro- 
mulgated in  a  classification  adopted  to  gov- 
ern in  official  classification  territory.  Af- 
firmed. 

See  same  case  below,  146  Fed.  550. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edward  Colston  and  lAwrence 
Maxwell,  Jr.,  argued  the  cause  and  filed  a 
brief  for  appellants. 

Messrs.  L.  A.  Shaver  and  P.  J.  Farrell  ar- 
gued the  cause  and  filed  a  brief  for  appel- 
lee. 

Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

Official  classification  territory  embraces 
that  portion  of  the  United  States  lying  be- 
.  tween  Canada  on  the  north,  the  Atlantic 
[[143]*ocean  on  the  east,  the  Potomac  and  Ohio 
riA^ers  on  the  south,  and  the  Mississippi 
river  on  the  west.  This  territory  includes 
what  is  known  as  Central  Freight  Associa- 
tion territory  and  Trunk  Line  territory,  both 
being  governed  by  the  official  classification. 
The  Central  Freight  Association  territory 
comprises  the  area  west  of  Pittsburg  and 
Buffalo,  including  the  lower  peninsula  of 
Michigan  and  east  of  a  line  from  Chicago 
to  St.  Ix>uis,  the  Mississippi  river  from  St. 
Louis  to  Cairo,  and  north  of  the  Ohio  river. 
Trunk  Line  territory  lies  north  of  the  Poto- 
mac river  and  east  of  Pittsburg  and  Buf- 
falo. Whilst  official  classification  governed 
throughout  the  whole  of  official  classifica- 
tion territory,  the  rates  throughout  the 
whole  of  the  official  classification  territory 
were  not  uniform,  because  of  a  difference 
of  rates  prevailing  in  the  subdivision;  that 
is,  in  the  Central  Freight  and  Trunk  Line 
territory.  Thus,  although  on  shipments 
from  points  in  the  Central  Freight  Associa- 
tion territory  to  points  in  the  Trunk  Line 
territory  or  rice  versa  rates  were  the  same 
for  similar  distances,  yet.  on 'shipments  be- 
tween termini  wholly  within  one  or  the 
other  of  these  territories,  the  rates  varied 
because  of  the  different  rules  governing 
rates  which  prevailed  as  to  traffic  exclusive- 
ly moving  in  that  particular  territory. 

The  first  classification  adopted  by  the 
railroads  to  control  in  the  territory  above 
described  as  official  classification  territory 
was  made  contemporaneously  with  the  go- 
ing into  effect  of  the  act  to  regulate  com- 
merce, presumably  to  comply  with  that  act, 
and  took  effect  on  April  1,  1887.  From  that 
date  until  January  1,  1900,  nineteen  gen- 
eral classifications  of  freight,  numbered 
996 


from  1  to  19,  were,  at  various  timet,  adift- 
ed  to  govern  in  official  classifieatin  terri- 
tory. The  articles  embraced  in  these  dan- 
fications  were  divided  into  daises,  BnBbcni 
from  1  to  6,  the  rate  increaaing  aa  tkc  warn- 
ber  of  the  class  decreased.  Fhai  tk  be- 
ginning, untU  June  1,  1891,  eonaoa  np 
in  boxes  in  car  loads  was  rated  h  flfkk 
class,  and  fourth  class  for  less  tksi  or 
loads.  On  the  last-named  date,  ii  mmt 
quence  of  an  order  entered  by  tht  Camak- 
sion  on  a  complaint  as  to  the  *elaasifieitiaB[li 
of  common  soap  in  car  loads,  nadi  \f 
Procter  &  Gamble,  soap  manutectncnk  lif 
Cincinnati,  Ohio,  soap  fai  car  loads  wis  n- 
duced  to  sixth  class.  This  daasifieatioa  eoi- 
tinued  to  govern  until  Jannary  1,  IM, 
when  a  new  classification,  known  ai  sAod 
classification  No.  20,  went  into  MfBed,  kf 
virtue  of  which  soap  in  ear  loads  wti  sj* 
vanced  from  sixth  to  fifth  daM,  aad  sosp 
in  less  than  car  loads  waa  advanori  torn 
fourth  to  third  class. 

After  the  going  into  effect  of  fin"'*"**— 
No.  20.  the  Procter  &  Gamble  Oam^uj, 
successor  to  the  firm  of  Procter  k  Genkk^ 
complained  to  the  Interstate 
•Commission  in  respect  to  the 
made  in  the  dassification  of 
The  petition  redted  the  prior  eomplaM  lif 
the  firm  of  Procter  k  Gamble,  and  tti  Bik- 
ing, in  1890,  of  the  order  which  kd  to  tki 
reduction  from  fifth  to  sixth  daM,  hiili 
fore  referred  to. 

It  was  charged  in  the  patitSoi  tint,  h 
official  dassification  No.  20,  there  hU  kM 
an  inequitable  selection  of  partiedtf  i^ 
tides  and  an  increase  in  tlM  nim  ipH 
such  articles  alone  by  the  devles  ef  dai- 
ging  them  from  a  lower  to  a  hjgfcg  cfai^ 
for  the  sole  purpose  of  inereaeiag  nttrnm 
to  cover  an  alleged  increaae  i  md  d 
operation  of  the  railroada;  and  thet,  If 
such  course  defendants  hava  ■■^|wNi  tfl 
do  thereby  subject  the  eaid  tnfle  b  tki 
artides  changed,  induding  **— —  Mif  h 
car  loads  and  less  than  car-load  loC^  le« 
undue  and  unreaaonaUe  piajndki  ail  i^ 
advantage  with  reapect  to  the  tnflf  h' 
of  the  artidea  whoae  daMifcaHw  m  ^ 
changed  in  oflldal  daariflcatka  lb.  m*  B 
was  further  alleged  aa  followa: 

"If  there  are  any  qnaUtiei  aai  eaW* 
which,  though  not  eonaidarad  Ij  MbMi 
at  the  time  of  the  adoption  «(  mU  dii* 
cation   No.   20,   Jnatify.    ■imtMl  * 
making  of  any  or  part  of  aaii  dteifi^i* 
same,  at  any  ratOt  do  aol  app^  Ii  fl» 
mon  soap  in  car  loada  or  lea  Itea  orlHi 
lota.    The  same  ehoiild.  at 
mained  in  sixth  daaa  la 
dered  by  this  Con 
in  fourth  dasa  ^ia       ■ 
so  as  to  maintain 
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iference  of  nitca  lM?twc€Q  ear-load  and  lest 
lan  car-load  Icte.  The  changing  of  par- 
^ular  articles  a^  aforesaid  from  lower  to 
gher  classes  for  tbo  sole  parpoee  of  in* 
e&sing  the  revenues  of  the  railroaJi  in* 
rested  therein  i»  not  a  condition  or  cir- 
uaistAtice  justifying  the  said  change  of 
UBificatioQ  in  common  soap." 
It  ^wiLB  prayed  that  an  order  miglat  b«  en- 
red    requiring   the   Oincinnatii    Hamilton^ 

Oayton  Eailrcmd  Company  and  seTen 
her  named  railroad  cosnpaEies,  forming 
trious  connecting  and  joint  linea  of  rmil- 
mA  in  the  territory  governed  by  official 
i««ification  Ko.  20,  to  "c€ase  aad  desist 
otR  refusing  to  carry  common  soap  in 
r-load  lots  at  fiijcth  class  rates,  and  from 
fusing  to  carry  common  soap  in  lees  than 
reload  lots  at  fourth -class  rates /*  After 
e  HJing  of  the  petition,  and  before  answer, 
Seial  clas Eli 6 cation  No.  20  was,  in  part, 
anged  hy  making  a  new  elasa,  it) termed j- 
e  classes  three  and  four  for  soap  In  lesa 
AA  car-load  lota  and  on  some  other  ar^ 
^les^  this  class  being  determined  by  giv- 
g  the  articles  in  question  the  benefit  of  a 
duction  on  the  third-class  rate  of  20  per 
nt,  provided  the  application  of  the  20  per 
nt  reduction  did  not  reduce  the  charge 
dow  the  fourth'dttss  rate,  in  wbicb  event 
le  20  per  cent  reduction  should  not  be 
ilj  applied^  but  would  only  be  applied  to 
le  extent  necessary  to  make  the  rate  not 
B8  than  fourth  class.  The  classtication 
iUM  operating  is  spoken  of  as  20  per  cent 
9S  than  third  claas,  but  not  lesis  than 
>i3rth  class,  and  we  shall  speak  of  it  here- 
^ter    in    tbis    way. 

In  the  answers  filed  the  defendants  in 
ihstance  denied  that  common  soap  was. 
uproperly  classified  in  ofllcial  classification 
o,  20,  originally  or  as  modified,  or  that 
1  unreasonable  or  unlawful  rate  was  ei- 
sted  for  the  carriage  of  soap,  or  that  the 
^fendiints  subject  eel  the  soap  traffic  to  any 
adue  or  unreasonable  prejudice,  disadvan- 
kge,  or  discrimination. 
The  taking  of  testimony  was  ended  on 
sptetnber  26,  1000,  and  the  report  and 
pinion  of  the  Commission  was  filed  about 
two  and  a  half  years  thereafter;  vis*,  on 
pril  10,  1903.  S  Inters,  a>m.  Rep.  440. 
a  respects  putting  car-load  soap  in  the 
ftb  class,  the  CkjmmiBsion  refrttined  both 
•om  deciding  that  the  claastfication  was  un- 
>asonable  per  se  or  that  its  reason ablenesa 
ad  been  affirmatively  established.  It  said: 
**We  regard  the  primary  and  controlling 
[lestion  in  tbis  case  as  a  question  of  clas- 
Scation;  tbat  is,  of  reladie  rates^  and  dis- 
>Be    of    it    accordingly.      In    that    vievv    it 

sufficient  to  hold  that  car  load  soap  is 
>t  improperlj  placed  in  the  fifth  class,  and 
lat  fifth  clasH  Tfttes  thert?fore  arc  not 
06  U.  8. 


shown  to  be  unlawful.  Bo  long  as  most 
articles  entitled  to  as  low  ratei  as  car-load 
soap  are  put  in  the  fi.fth  class  and  required 
to  pay  fifth -class  rates,  we  are  not  war- 
ranted, on  the  evidence  before  ua,  in  con- 
demning  the  same  rating  for  tb&t  com- 
modity. This  disposition  of  the  caae,  how- 
ever,  will  not  authorise  the  retenticm  of  car- 
load soap  in  fifth  class  if  the  classification 
of  other  articles  with  which  soap  is  com- 
pared should  he  reduced,  nor  will  anything 
now  decided  preclude  the  Commission  from 
holding,  in  an  appropriate  proceeding,  thai 
fifth -class  rates  in  this  territory  are  ex- 
ceasive.** 

In  regard  to  the  leaa  than  car4oad  clai* 
B i flea t ion  of  common  soap,  after  directing  at- 
tention to  the  fact  that  such  traffic  had 
always  been  fourth  class  until  January  1, 
1900„  the  Commission  said: 

'*A  presumption  tbat  such  rates  are  rea- 
sonable arises  from  the  voluntary  action 
of  the  carriers  in  keeping  those  rates  in 
effect  during  such  a  long  period,  and  tbat 
presumption  has  not  been  overcome,  in  our 
judgment,  by  the  evidence  presented  in  this 
case.'* 

It  was  also  found  that  certain  ndea  set 
out  in  the  findings  goTerning  car  loads  of 
mixed  freight,  permitting  the  carriage  of  th# 
same  at  car-load  rates,  coupled  with  the 
increase  in  the  long- standing  less  than  car- 
load rates  on  soap,  operated  a  strong  dis- 
crimination in  favor  of  meat  packers  who 
manufactured  soap,  against  mannfactnrers 
who  were  mainly  engaged  in  manufactiiring 
and  selling  soap.  So,  also,  the  Commission 
held  *tbat  the  change  as  to  the  classif]caHon[llVl 
of  soap  in  loss  than  ear -load  lots,  besides  in- 
volving the  payment  of  higher  rates  for 
lef^s  than  car-load  shipmentSj  had  brought 
about  rate  relations  different  from  those 
previously  existing  between  shippers  of  soap 
in  official  clasBification  territory.  Thus  it 
WHS  found  that,  as  a  result  of  the  new 
method  of  classification^  a  shipper  located 
at  New  York  city  could  ship  therefrom  to 
practically  aU  points  in  New  England  and 
a  large  number  of  points  in  New  York  state 
without  paying  higher  than  fourth -d a sa 
rates,  while  a  shipper  located  at  Cincinnati 
could  not  ship  northerly  or  northwesterly 
therefrom,  more  than  about  60  miles,  with* 
out  paying  an  advance  ov^  fourth  class 
rates.  The  Commission  expressly  declared 
that  ^*tbe  difference  of  15  cents  between 
fifth  class  and  third  class,  wliich  was  in 
effect  as  between  car-load  and  leas  than 
car-load  shipments  from  January  1,  to 
March  10,  l&OO,"  the  time  during  which  of- 
ficial classification  No.  20  prevailed,  before 
it  was  modified  by  the  percentage  reduction 
as  to  soap  in  less  than  car-load  lots^  "would 
plainly  be  excessive,"  and  that  the  change 
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operated  by  the  percentage  modification  id 
question  occasions  a  difference  "which  va- 
ries according  to  a  given  per  cent,  as  applied 
to  different  scales  of  rates,  appears  to  be 
inequitable  and  unjust,  and  the  fact  is  so 
found." 

In  the  order,  as  entered,  the  Commission 
dismissed  so  much  of  the  complaint  as  re- 
ferred to  the  classification  of  common  or 
laundry  soaps  in  car  loads,  and  the  de- 
fendants were  "notified  and  required  to 
cease  and  desist,  on  or  before  the  15th  day 
of  June,  1903,  from  charging,  demanding, 
collecting,  or  receiving  for  the  transporta- 
tion of  common  or  laundry  soap  in  less 
than  car-load  quantities  charges  or  rates 
per  one  hundred  pounds,  equal  to  20  per 
cent  less  than  rates  fixed  by  them 
for  the  transportation  of  articles,  desig- 
nated as  third  class  in  their  estab- 
lished freight  classification,  called  and 
known  as  the  'official  classification,'  which 
said  20  per  cent  less  than  third-class  rates 
for  the  transportation  of  common  or  laundry 
soap  in  less  than  car  loads  are  found  and 
(148] determined  in  and  *by  said  report  and  opin- 
^  ion  of  the  Commission  to  be   in   violation 

of  the  act  to  regulate  commerce." 

The  railway  companies  not  having  com- 
plied with  the  order,  this  proceeding  was 
commenced  by  the  Commission  in  the  cir- 
cuit court  of  the  United  States  for  the 
southern  district  of  Ohio,  under  the  direc- 
tion of  the  Attorney  General  of  the  United 
States,  to  enforce  compliance  therewith. 
As  respects  the  alleged  unlawful  character 
of  the  change  in  the  classification  of  soap 
in  less  than  car-load  quantities,  it  was 
charged  in  the  petition  as  follows: 

"And  the  petitioner  charges  that  the  ac- 
tion of  the  defendants  in  raising  the  classi- 
fication of  common  or  laundry  soap  in  less 
than  car-load  quantities,  on  December  29, 
1809,  from  fourth  class  to  third  class,  and 
subsequently  on  March  10,  1900,  changing 
the  classification  of  common  or  laundry  soap 
in  less  than  car-load  quantities  to  20  per 
cent  below  third-class  rates,  the  same  be- 
ing more  than  fourth -class  rates,  was  in  vio- 
lation of  the  act  to  regulate  commerce;  and 
petitioner  further  charges  that  the  rates 
charged  by  the  defendants  since  December 
29,  1809,  for  the  transportation  of  common 
or  laundry  soap  in  less  than  car-load  quan- 
tities are  in  violation  of  ft  1  of  the  act  to 
regulate  commerce,  in  that  they  are  unrea- 
sonable and  unjust;  and  said  rates  are  and 
have  been  in  violation  of  i  3  of  said  act,  in 
that  said  rates,  based  upon  the  classifica- 
tion aforesaid,  give  an  undue  and  unreason- 
able preference  or  advantage  to  other  de- 
scriptions of  traffic,  and  subject  common  or 
laundry  sonp  in  loss  than  car  loads  to  an  un- 
due prejudice  and  disadvantage.  The  peti- 
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tioner  further  charges  th^t  the  i 
classification  by  the  defendant^  : 
fective  about  December  29,  IM^ 
common  or  laundry  soap  in  hm  tlaa  mi* 
load  quantities  was  changed  ^ob  fostkti 
third  class,  and  the  change  m  dMmS^^&m 
by  the  defendants,*  made  effective  Hud  U^ 
1900,  whereby  common  or  Imm^iy  mf  h 
less  than  carload  qoantitiet  wtM  dhupi 
more  than  fourth-class  rates,  to  wit,  11  pv 
cent  below  third-daas  rates, 
tion  of  said  act  to  regidata 
*that  said  changes  were  unrfasoMlls 
unjust,  and  result  in  unlawful 
tion  and  prejudice  against  eomn 
dry  soap  in  less  than  ou^-load 
and  against  localities  in  official 
territory,  wherein  oommodltiM  mn 
and  transported,  and  against 
pers,  dealers,  and  consumers  la  mM  Ivit 
tory." 

In  the  various  anawna  filed  Itnis  mm 
taken  upon  these  averments  vftboiA  s^ 
intimation  that  any  of  th« 
dered  were  improper  to  be 

The  case  was  heard  in  the 
the  evidence  before  the 
additional  evidence  taken  hf  tfei 
ants,  principally  directed  to 
tra  cost  incident  to  K^niltiiig  and 
ing  freight  in  general  In  low  tkan 
lots.  The  complainant  took  no 
testimony.  The  circuit  court 
favor  of  the  Commission  (141  WaL  Mb 
holding  that  the  evidence  not  eflJtf  iiMli 
justify  the  change  of 
plained  of,  but  esUblished  tkal  ths  m 
in  rates  caused  by  the  mcreait  te  fit 
fication  of  soap  in  l«ts  tlma 
titles  was  not  only 
but  also  resulted  in  an 
tion  and  preferenee  bet' 
case  was  then  appealed  to  tfeii 

Before  consider&ig  the 
tion  upon  which  the   ord«  if 
mission  and  the  deerae  i»f  tit  « 
cing  it  reat,  we  diapoae  of 
tions  relied  upon  hy  the  nllvaf 
because  to  do  to  w«  tkimk  ^M 
way  for  an  analyala  of 
arising,  stripped  of 
considerationt.    We  thlak 
in  making  an  iuTettigatlQK  mm 
filed  by  the  Praetar  & 
had  the  power,  in  the 
barrassed  ^7  vay 
tained  in  tkt  ititiMit  «f 
consider  tlM  who!* 
tkm  of  the  new  dmmMmUmm  li 
territory,  as  aito  now   ar  Hi 
feet  wi         be  i 

create  pr 
tions;       suur  wv         li 
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r 
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requi  rem  eats  *of  the  act  to  r^ulate  com- 
aiTce*  And  that  such  waa  the  view  taken 
\M  well  bj  the  railway  com  p  sin  tea  aa  hy  the 
36miiLigsioD  during  the  eourse  of  the  invest i- 
mtmn  befoTe  that  body  is,  we  think,  beyond 
[oiibt.  Thua^  on  the  examination  of  the 
'flry  first  witness  called  for  the  complainant 
lefore  the  Couuniasion,  counsel  for  the  rail- 
ray  companies  stated  that^  in  his  opinion^ 
he  pending  investigation  had  *'no  signi fi- 
ance except  as  preliminary  to  a  judicial 
»TOc©eding."  And  when,  at  the  thre^hold^ 
,  question  was  raised  in  the  exambiation  of 
he  tame  witoesa  as  Ig  the  competcney  of 
ivfdence  on  a  subject  not  directly  expressed 
n  the  complaint,  but  bearing  upon  the  effect 
if  the  new  classification,  the  Commission 
l0clar«d  it  was  competent  to  show  the  gen- 
ial effect  of  such  dassifJeatbn  in  the  terri- 
ory  through  which  it  operated.  Our  assent 
o  this  view  of  the  power  of  the  Commis^ 
ion  conclusively,  of  course ^  also  disposes 
if  the  contention  that  the  court  was  with- 
ut  authority  to  determine  the  validity  of 
he  order  of  the  Commiasbn  by  the  scope  of 
he  act  to  regulate  commerce,  because  of  an 
Amission  asserted  to  exist  in  the  complaint 
iriginally  filed  before  the  Commiaaion,  It 
B  needless,  moreover,  to  say  that  the  course 
if  the  proceeding  before  the  Commission 
rhich  we  have  stated  strips  the  case  of  any 
lement  of  surprise  or  possible  prejudice. 

The  Commission,  aa  we  hnve  seen,  did  not 
Ind  that  the  rate  promulgated  in  official 
ilaasifleation  Ko.  20^  as  to  soap  in  car  loads, 
ma  unreasonablp,  preferential,  or  diHcrim- 
natory.  From  this  it  is  elaborately  argued 
;bat  the  order  reiidt^Tcd  by  the  Commission 
lemonst rates  its  own  error.  This  proceeds 
ipon  the  following  theory  i  For  a  number 
li  years  prior  to  1S91  soap  in  less  than  car 
oads  was  in  the  fourth  clusa,  and  soap  in 
ar  loads  in  the  flftb  class.  By  the  order  of 
be  Commission,  rendered  in  1891  j  as  we 
lave  seen,  soap  in  car  loads  was  put  in  the 
Ixth  class.  By  ofBctal  classiScatinn  No.  20 
imp  in  oar  loads  was  moved  up  to  fifth,  and 
^ap  in  less  than  car  loads  from  fourth  to 
liird  class.  The  change  made  by  the  new 
asdification  destroyed  the  previous  rela- 
ion,  since  the  'difference  between  the  rates 
[>verBing  third  and  fifth  classes  mad**  by  the 
ew  was  greater  Mian  the  dilTerence  between 
le  fourth  and  sixth  classes  as  obtaining 
L  the  prior  classification.  And  this  was  one 
f  the  complaints  made  by  the  Procter  &. 
lunhlc  Company  concerning  the  new  claasi- 
[*ation  No.  20.  The  carriers^  it  is  said,  to 
teet  this  objection,  adopted ►  after  the  com- 
laiBt  was  filed,  the  modified  clasiiification 
F  £0  per  cent  less  than  third  closa,  but  not 
as  than  fourth  class.  The  efl"ect  of  this 
iduction,  it  is  declared,  was  to  cause  aoap 
i  |e«s  than  car  loads  to  occupy  just  the 
O0  tJ.  9. 


same  relative  position  to  soap  in  car  loads 
as  it  had  occupied  in  the  classification  ex* 
isting  prior  to  the  going  into  effect  of  of- 
ficial classification  No.  20.  And  as  the  order 
of  the  Commission  did  not  change  the  elassi- 
ficjition  as  applied  to  soap  in  t^r  loads,  made 
by  official  classification  No.  20,  the  propo- 
sition is  that  that  body,  in  holding  the  modi- 
fied classification  of  20  per  cent  less  than 
third  class,  and  not  less  than  fourth  class, 
to  be  illegul,  destroyed  the  relation  which 
the  Commission  had  created  by  its  former 
orderi  and  which  it  was  the  purpose  of  the 
complaint  of  the  Procter  &  Gamble  Com' 
pany  to  restore.  But  the  argument  takes 
for  granted  the  vc  ry  question  for  decision ,^ — 
ihsil  is,  whether  the  modified  classification 
of  20  per  cent  less  than  third  class,  but  not 
less  than  fourth  class,  operated  to  continue 
the  relation  between  soap  in  car  loads  and 
soap  in  less  than  car  loads,  which  prevailed 
throughout  official  classification  territory  be- 
fore the  makings  of  official  classification  No, 
20.  That  the  proposition  thus  begs  the 
whole  question  is  demonstrated  by  the  mere 
statement  that  both  the  Commission  and 
the  court  below  decided  that  official  classifi- 
cation No«  20,  as  modified  as  to  soap  in  less 
than  car  loads  by  the  percentage  order,  was 
unreasonable^  discriminatory,  and,  by  its  ef- 
fect, created  preferences  among  manufac- 
turers and  shippers  of  soap  which  had  not 
existed  prior  to  the  new  classification. 
When  the  real  significance  of  the  proposi- 
tion  is  thus  seen  it  amounts  to  this,  that  we 
must  assume  that  both  the  court  below  and 
the  Commission  erroneously  decided  the  con- 
troversy, and,  upon  this  mere  assumption, 
•proceed  to  reverse  their  action.  But  our  [IBM 
duty  not  to  assume,  but  to  decide  the  case, 
cannot  be  thus  obscured. 

Laying  aside,  however ,  the  questions  of 
unreasonableness  of  discrimination,  and  of 
preference  and  the  consequent  destruction, 
if  these  effects  exist,  by  the  new  classifica- 
tion, of  the  prior  relation  between  soap  in 
car  loads  and  less  than  car-load  quantities, 
let  us  bnefly  consider  the  intrinsic  merit  of 
the  proposition  relied  upon.  It  is  that  prior 
to  official  classification  No.  20  there  was  a 
just  relation  between  sonp  in  car  loads  in 
class  6  and  soap  in  less  than  car  loads  in 
class  4.  Of  course,  this  admits  that  such 
just  relation  was  destroyed  by  official  classl* 
fication  No.  20  as  originally  put  in  force, 
since  thereby  soap  in  car-load  tots  was 
placed  in  class  5  and  soap  in  less  than  car- 
ioads  in  class  3,  between  which  classes  there 
was  a  gronter  difference  relatively  in  ratea 
than  theretofore  existed  between  the  two 
commodities  in  the  prior  classification.  This 
inequality  the  carriers  declare  was  obviated 
after  the  complaint  was  filed  by  the  modi- 
fied  classification  as  to  soap  in  less  than 
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ear-load  lots  of  20  per  cent  less  than  third 
class,  but  not  less  than  fourth  class.  By 
this  means,  it  is  insisted,  the  relation  pre- 
viously existing  was  recreated,  and  any  dis- 
turbance engendered  by  official  classification 
No.  20  was  cured.  Now,  on  the  surface  of 
things,  the  contradiction  of  the  position  is 
manifest.  The  modified  rate  on  its  face 
'  did  not  propose  to  put  soap  in  less  than  car 
loads  throughout  the  whole  territory  in  a 
uniform  class,  but  in  the  class  which  might 
result  from  the  operation  of  a  percentage 
basis,  controlled  by  whether  or  not  the  ap- 
plication of  the  percentage  might  or  might 
not  take  soap  out  of  one  class  and  into  an- 
other. In  other  words,  it  clearly  contem- 
plated that,  by  the  varying  rates  to  which 
the  percentage  would  be  applied,  soap  in  less 
than  car  loads  would  be  left  in  portions 
of  the  territory  in  fourth  class  and 
in  a  higher  class  in  other  portions. 
How,  in  view  of  this,  it  can  be  in  reason  oon- 
ceive<l  that  the  admitted  uniform  classifi- 
cation prevailing  prior  to  the  percentage  rule 
could  possibly  continue  under  a  classification 
inherently  wanting  in  uniformity,  we  fail  to 
understand. 
^1S3]  *But  put  the  foregoing  considerations  aside. 
The  complaint  as  to  the  order  of  the  Com- 
mission is  that  it  disturbed  the  previous  re- 
lations between  soap  in  car  loads  and  less 
than  car  loads.  What  was  the  order?  In 
effect  it  condemned,  and  directed  the  carrier 
to  desist  from  enforcing,  the  modified  per- 
centage classification.  At  the  worst  view 
for  the  carrier  the  order  complained  of  can 
only  be  taken  as  persuasively  indicating — 
and  such  was  the  view  intimated  in  the  opin- 
ion  of  the  Commission — ^the  duty  of  the 
carriers  to  return  soap  in  less  than  car  loads 
to  class  4.  in  which  it  had  been  uniformly 
placed  prior  to  the  going  into  effect  of  of- 
ficial classification  No.  20.  The  real  griev- 
ance which  the  railway  companies  must 
have  retluces  itself  to  this, — that  the  order 
may  lead  to  the  putting  of  soap  in  less  than 
car  loads  in  class  4.  But  the  very  percent- 
age basis  which  the  carriers  adopted  con- 
templated that,  in  some  portions  of  the 
territory  and  somewhere,  the  effect  of  the 
modification  by  a  percentage  reduction 
might  be  to  put  soap  in  less  than  ear  loads 
in  the  fourth  class;  else,  why  the  limitation, 
"but  not  less  than  fourth  class,"  contained 
in  the  modified  classification. 

We  are  thus  brought  to  the  fundamental 
qicstion.  which  is.  Did  the  percentage  classi- 
fication lead  to  rates  which  were  unreason- 
able, unjustly  discriminatory,  or  unduly 
preferential?  If  either  was  the  resulti  the 
order  directing  the  carriers  to  desist  from 
enforcing  the  classification  in  question  was 
proy>er. 

We  take  up  the  related  questions  of  dii- 
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tion  more  saliently  appear,  and  taun  Ot   i 
demonstration  of  Midi  leaotta  ii»  k  t  wtm-    ^ 
ure,  elucidated  by  what  va  have  ynthmi} 
said.     Oonoerning   tha    dlecrimlaatioB  flit 
Commission  said: 

"Whatever  the  effect  of  a  pematifehH 
than  third  class  for  leas  than  ev -kid  ^ 
ments  of  other  oonimoditiea,  taUif  M 
rating  under  the  daasificatHm,  aay  hi,  ft 
plainly  works  discrimination 
plainant  and  other  weetem  ahippen  *af 
in  less  than  car-load  lota»  in  fam  ef  Ihrir 
competitors  in  the  East,  when  the  pnMrt 
situation  ia  compared  with  that  vUek  mr 
isted  under  the  old  fonrth-claas  rating.* 

And  this  finding  was  czpreeily 
in  by  the  circuit  court.     In 
the  mode  by  which  the  modiM 
tion  operated  the  result  in  qjMstioB,  Ot  ^ 
Commission  said: 

"These  diflTerenoea  are  due  to  variitiHi^ 
in  the  scales  of  rates  prevailii^  in  thi  M- 
f  erent  sections.    The  20  per  esat  ksi  ttaa 
third-class  rating  for  lesa  than  ear-leeiii^  ' 
plies  to  all  shippers  of  leas  than  mtlmi  ^ 
lots  of  soap  thfon^ont  the  entire  imriimf,  j 
but  it  increasea  some  ratee  more  thtt  itt-  j 
ers,  and  leaves  some  aa  thej  were  hrfM  ft 
was  adopted.   When,  for  example,  nate  Ai 
application  of  that  role,  the  rale  tnm  Gk 
cinnati  to  Boston  ia  inereaaed  4  ereli^tfl 
the  rate  from  New  York  to  Boiton  nariv 
the  same,  aa  compared  with  the  foarth^M 
rates  formerly  in  effect,  it  is  plain  the!  lUi 
method  of  determining  rates  npoa  a  p^ 
centage  basis  operates  unequally  ipa^ 
different  shippers  of  lesa  than  ear-haifHi^ 
titles  in  that  territory.** 

The  statute  gives  prima  facie  eiHt  tsAl 
findings  of  the  Commission,  and.  whm  llM 
findings  are  concurred  in  ^7  the  Uiiaft— t 
we  think  they  should  not  be  intartaei  «M 
unless  the  record  eaUbliahas  that  chtftfl 
unmistakable  error  haa  been  aoaimlttii  it 
Cincinnati,  N.  0.  &  T.  P.  B.  0^  v. 
state  Commerce  Oommiaaion,  M  IL  ft  M 
194,  40  L.  ed.  OSS,  9S^  5  lalMm.  Owlf 
891,  16  Sup.  Ct  Rap.  700;  LaaMhAk 
R.  Co.  V.  Behlm«.  175  U.  8.  •«  if^H^ 
ed.  309,  918,  20  Bop.  OL  Bap. 

It  ia  iaaiatad  that  thk  ii  a  cMt  dM 
character.    How,  la  laaaoa.  H  li 

it  ha  said  that  , 

which  did  not  bafora  aalit,  waa  or  flrii^ 
produced  from  the  aara  appBmllm  H^* 
prior  ntea  of  a  uniform  panmlaoii^ 
tiont  Thia,  howevar,  obNOraa  tti  MM 
the  20  per  cent  rcaw  bn  waa  Ml  a#S 
but  waa  that  pe  age  Imb  IIm  iM 
class,  with  the  qta  caiioa  "%aliill* 
fourth  daM."     b  attar  «a*i> 
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nijdditied  p9roenla.g€  reductian  waa  not  a 
ftited  pen?ent4^e,  hut  was  one  which  might 
•imry,  depemling  iipoD  the  result  which  would 
be  brought  abnut  by  ap|>lying  the  rule.  Put- 
ting, however,  entirely  aaide  tkia  view,  let 
ui  etvnsider  ouly  the  result  of  the  working 
df  tht  rule  ou  the  basis  of  20  per  cent  lesi 
Ihflii  third  clasa.  The  factors  to  be  consid- 
ir*4  SLre  these:  a,  the  relation  existing 
|>rior  to  the  gtJing  into  effect  of  oMcial 
d&e«Jiication  No.  20;  b«  the  operation  of 
^t  claBsification  over  the  whole  of  olficial 
slasftification  tprrUory;  c,  the  percentage 
nodi'Ication  of  2Q  per  cent  lesE  than  tbird 
!la.H5i  n.s  to  Boap  in  less  than  car  loads,  and 
klao  its  operation  oTer  the  whole  territory; 
ind,  df  the  varying  rates  of  charges  in  the 
lepanate  spheres  into  which  the  ofncial 
classification  territory  was  divided,  vis.r 
r^ntral  Freight  Association  territory  and 
be  Trunk  Line  territory.  NoWj  testing  the 
DAtter  by  these  criteria,  does  it  appear,  as 
igmtendedf  that  the  Endings  of  the  Com- 
and  the  court,  &&  to  resutting  pref- 
and  discrimination,  are  so  contra- 
tietory  and  erroneous  that  we  should  dis- 
cgftrd  themt  The  proposition  that  they 
rere  mnst  rest  upon  the  assumption  that 
be  appticatioo  of  a  fixed  percentage  redtic- 
ion  to  existing  rates,  whilst  it  might  vary 
bem,  oonld  not  possibly  change  their  rela- 
tion. But  this  assumes  that  the  variation 
rhich  existed  between  rates  in  the  different 
pheres  of  official  elaaalfii^tion  territory  was 
nly  a  difference  in  the  sum  of  the  rate  pre- 
ftUing  in  one  territory  from  that  which 
Terailed  in  the  other  as  to  the  same  class. 
hit  this  is  a  mistake,  since  there  was  also  a 
ifference  in  the  two  separate  spheres  of  ter- 
itory  as  to  the  margin  of  difference 
etween  the  different  classes  of  rates 
oveming  in  the  two  territories,  Tbus^  there 
rtM  in  Central  Freight  Association  ter- 
itory  not  only  a  higher  rate  for  cottjraodi* 
tea  in  the  third  class  than  prevailed  in 
'runk  line  territory  for  the  same  class, 
lit  there  was  also  in  the  Central  Freight 
jaoeiation  territory  a  wider  dilTerence  be- 
ireen  the  rates  govern  in  *^  commodities  in 
le  third  class  and  those  control  Ling  com^ 
lodities  in  the  fourth  class.  It  follows 
•om  this  that  where,  in  any  given  case,  the 
)  per  cent  reduction  was  applied  to  the  in- 
*€aaed  rate  which  had  arisen  from  having 
laced  lefis  than  *car-load  soap  in  the  third 
ass,  if  the  application  of  the  full  20  per 
;nt  reduction  was  not  sufficient  to  reduce 
le  amount  to  the  fourth  class,  the  com* 
lOdity  would  pay  more  than  fourth  class. 
I  other  word^,  althpugh  the  commodity  in 
le  ca.^e  stated  would  get  the  full  benefit  of 
le  '2Q  per  cent  reduction  from  the  third- 
&3^  rate,  as  giving  it  that  benelit  did  not 
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reduce  to  the  fourth-elaas  rate  the  commodi- 
ty would  yet  pay  higher  than  fourth -class 
rate.  It  also  follows  that  if,  in  any  ease 
where  the  20  per  cent  reduction  wa»  op  pi  led 
the  result  of  applying  it,  because  of  the  nar- 
rowness of  the  difference  between  third  and 
fourth  class  in  that  territory,  operated  to 
reduce  the  same  to  the  fourth  elass,  the  com- 
modity wouM  be  left  exactly  in  the  class  tE 
which  it  stood  before,— that  is,  fourth  class. 
By  this  it  iadubitably  resulted  that  in  a 
large  degree  in  one  of  the  sijl>divisioni  of 
the  same  elassiflcation  territory  soap  in  leas 
than  car  loads  remained  in  fourth  class,  and 
in  the  other  took  a  higher  class.  And  this 
illustrates  the  correct tiess  of  the  findings  of 
the  Commission  and  of  the  court  as  to  the 
I  (reference  resulting  from  applying  to  a 
territory  governed  by  one  classification  n 
rule  of  percentage  wbich^  while  assuming 
unity,  produced  diversity ,  and  which,  while 
asserting  equality  of  class,  engendered  in- 
equality. Of  course «  we  confine  our  decision 
to  the  case  before  us. 

And  the  views  heretofore  eirpressed  serve 
also  to  dispoae  of  the  contention  that,  al- 
though it  be  conceded  that  discrimination 
and  preference  wtis  created,  yet  the  carrier 
should  not  have  been  ordered  to  desist  from 
enforcing  the  modifif^d  percentage  classifica- 
tion, beeatise  the  discrimination  and  prefer^ 
enee,  if  any,  were  sot  the  result  of  the  op* 
e ration  of  that  classification ^  and,  moreover, 
were  not  repugnant  to  the  act  to  regulate 
commerce r  because  they  were  simply  the  eon- 
sequence  of  natural  competitive  advantages 
enjo^'ed  by  shippers  in  the  sphere  of  the 
Trunk  Line  territory ,  which  were  not  pos-  I 
sessed  by  shippers  in  that  other  portion  of 
official  classification  territory,  known  as 
Central  Freight  Association  territory.  But 
this  simply  involves  a  restatement  of  the  ^ 

misconception  which  we  have  *al ready  point- [16Tj 
ed  out.  The  dmcriminattona  and  preferences 
which  the  Commission  and  the  court  below 
foimd  to  exist  were  results  arising  from  the 
application  to  the  conditions  prevailing  in 
official  classification  territory  of  the  modi-  , 
tied  percentage  classification.  In  other 
words,  the  order  forbidding  the  enforcement 
of  the  modified  percentage  classification  was 
based  on  the  finding  that  that  classification 
disturbed  the  rate  relations  theretofore  ex< 
i sting  in  official  classification  territory,  and 
created  preferences  and  discrimination! 
which  would  disappear  if  the  further  en- 
forcement of  the  changed  classification  waa 
prevented. 

This  brings  us  to  the  final  contention 
made  on  behalf  of  the  railway  companies, 
eiz.,  that  the  order  of  the  Commission  was 
not   lawful,  because  not  within  the  power  . 

conferred  by  the  act  of  Congress.  Tliia  is, 
we  think,  largely  disposed  of  by  what   we 
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have  previouelj  said  aa  to  the  nature  and 
scope  of  the  investigation  which  the  CotQ- 
miBalon  weus  authorized  to  make  and  the  re- 
drpss  which  it  was  empowered  to  give  ir* 
respective  of  the  [^articular  character  of  the 
eomplaint  by  which  its  power  may  have 
been  preTionaly  invoked.  Whatever  might 
be  the  rule  by  which  to  determine  whether 
an  order  of  the  Commisaion  was  too  general 
where  the  case  with  which  the  order  dealt 
involved  simply  a  discrimination  as  against 
an  individual,  or  a  discrimination  or  prefer- 
rnce  in  faror  of  or  against  an  individual  or 
a  epeciAc  commodity  or  cotnmoditiea  or  lo- 
calitieSf  or  a  a  appU<?d  to  territory  subject  to 
different  classifications,  we  think  it  i4  clear 
that  the  order  made  in  this  case  waa  within 
the  competency  of  the  ComroisBion,  in  view 
of  the  nature  and  character  of  the  wrong 
found  to  h^^e  been  committed  and  the  re- 
dress which  that  wrong  necessitated. 
Finding,  as  the  Commission  did,  that 
the  classification  by  percentage  of  com- 
mon soap  in  less  than  car-load  Lota  op- 
erating throughout  official  classification  ter* 
ritory,  brought  about  a  general  disturbance 
of  the  relations  previously  existing  in  that 
territoTj,  and  created  discriminations  and 
preferences  among  manufacturers  and  ship- 
pers of  the  commodity  and  between  locall* 
[168]  ties  in  such  'territory,  we  think  the  Commis-* 
sion  was  clearly  within  the  authority^  con- 
ferr^  by  the  act  to  regulate  commerce  in 
directing  the  carriers  to  cease  and  desist 
from  further  enforcing  the  classification  op- 
crating  such  results. 
Affirmed. 


CHARLES  E.  YATES  et  aL,  Plffa.  fn  Err., 

V* 

JONES  NATIONAL  BANK, 
(See  S*  C.  Reporter's  ed.  15S-18L) 

Appeal — abando  nment. 

L  The  prosecution  of  a  writ  of  error 
sued  out  apparently  on  behalf  of  all  the  de- 


fendants below  wOl  be  deemed  abinJiOMd  If 

thoee  who  have  fumUlicd  no  bo^  fm  b^ 

and  are  not  represented  by 

If  where  the  bill  of  except  font 

tain  the  answers  of  thote 

the  pertinent  evidence  relatinf  to  thfiraK 

Error  to  ttate  court — F^deial  fintiK 

2.  The  ejtpresa  denial  of  aa  iaaiHilp 
claimed  in  both  the  trial  and  sfpAli 
courts,  under  !J.  S.  Bev.  Stai.  |  SOB^  HI. 
Comp.  Stat.  1901p  p.  3515,  bv  oikcii  i^i- 
rectors  of  a  national  bank  m  rrapwi  l»  te 
rule  of  liability  applied  for  maldqf  fdn # 
flcial  reports  as  to  the  banlc'a  fli 
dttion,  is  sufficient  to  anataiii  the 
the  Supreme  Court  of  the  United 
its  appellate  jurisdiction  over  stalt 
national  banka-^ability  of 

official  reporta 

3.  Directors  of  a  natloaa]  luik  #i 
merely  negligently  particip«led  in  m  tm^ 
ed  to  the  false  repreeentationa  as  la  Hi 
bank's  financial  condition  oontalHi  h  to 
official  report  to  the  OomptroHer  of  tti  te> 
rency,  made  and  published  nnnfwiiif  m 
V.  S.  Rev.  Stat.  |  5211,  U.  &  OMnbi. 
11)01,  p.  S40S,  cannot  be  hdd  iMOjMhm 
anyone  deceived  to  bio  injmj  bv  mA  m 
portp  since  the  exdiiiivv  toot  of  mA  W^ 
bility  is  fumiahed  by^  U.  B.  B«f.  ibA  | 
5239,  which  makes  a  knGwiw  iliib<ha  il 
the  provisions  of  the  title  raatiw  to  »• 
tional  banks  a  firerequisite  to  wikHu^^ 
Courts — state  or  Federml   }iriMletlii-^ 

forcing  civil  liability  of  nttiiiil  1^  fr 
rectors. 

4.  State  courts  may  onlorea,  ^pkil# 
rectors  of  a  national  bank  wko  bnt  nil 
falee  repreaentattona  aa  to  tlw 
cial  condition  in  the  ofBdal 
Comptroller  of  the  Curreaej, 
ity  preicribod  by  U.  S,  Bm. 
which  provides  for  th«  focWtno 
charter  of  a  national 
violations  of  the  national 
directors,  such  violatione  to  bt 
only  by  the  Federal  eourta, 
director  who  participated  in  or 
the  same  civilly  llablo  to 
sufiTered  damage  in  oonaeqi 

[No.  2aOL] 

Argued  March  8,  II,  1W7. 
IflOT. 


KoTK, — On  the  general  subject  of  write  of 
error  from  the  United  States  Supreme  Court 
to  state  courts — see  notes  to  Martin  v.  Hun- 
ter, 4  L.  ed.  U.  S.  »7;  Hamblin  v,  Weateru 
Land  Co,  37  L.  cd,  U.  S.  207 1  Re  Buchanan, 
30  L.  ed.  U.  S,  8H4;  and  BLipley  v.  Illinois, 
42  L.  ed.  U,  S.  PftS. 

On  what  adjudications  of  state  courts  can 
be  brought  up  for  review  in  the  Supreme 
Court  of  the  Tnitod  States  by  writ  of  error 
to  those  court s^-^ee  note  to  Apex  Tramp, 
Co.  V.  Carbaile,  fi2  L.R.A.  513. 

On  how  and  when  questions  musit  be  raiaed 
and  decided  in  a  state  court  in  order  to 
make  a  a&flc  for  a  writ  of  error  from  tho 
lOOg 


Supreme  Court  of  tlM  Unlltd 
note  to  ilutual  L,  Ina.  Oo.  V. 

L.RJL.  aa. 

On  writ  of  error  to 
involving  qneationa  andtr  fba 
log  law — see  noto  to  ^>**"*  % 
L.  ed.  U.  a  163. 

On  the  admlniitiatiOB 
atate  conrte  wm  noti  te 
ley,  48  L.ILA.  SS. 

On  the  care  rec^^-^  of  baa 
iee  nottt  to  SweiiM  v.  Pm 
R^.  5M;  Robi  an  «.  lUp  n 
and  Warner  t.  j  ti  H 


Yates  t.  Johss  Hat,  Bans. 


ROR  to  tli<*  Supr<jme  Court  of  the 
t  of  Xebraska  to  review  a  JTidgineTit 
ffirnifd  a  judgment  of  the  District 
f  Sewjird  County,  in  that  Btate,  in 
plaiittilT  in  an  notion  to  charge  the 
and  directors  of  a  national  bank 
]t[ity  for  faUe  repre5f<ntationa  as  to 
k's  financial  condition.  DiBmiBsed 
t  of  prosecution  &&  to  some  of  the 
$  in  error^  and  reversed  as  to  the 
And  remanded  for  further  pTOceed- 

ime  case  below    (Neb*)   105  N,  W. 

lets  are  etated  in  the  optnioo- 
W,  Deweese  argued  the  canse,  and^ 
.  Frank  E.  Bishop,  filed  a  brief  for 
1  in  error; 

irectors  of  a  national  bank  eannot 
by  a  state  court  responsible  for  acta 
their  oiHcia!  eapaclty,  bo  as  to  en- 
lifTerent  liability  from  that  iraposed 
lem  hy  th«  national  banking  act, 
Wi  re  permitted,  it  would  be  possible 

01  or  nullify  a  United  States  law^ 
vent  the  enforcement  of  its  provi- 

aite,  81  Fed.  371 ;  Cook  County  Nat. 
United  States,  107  U.  8.  448,  27  L. 

2  Sup.  Ct.  Hep.  501;  Leiav  v.  Har- 
U.  S.  100,  34  L.  ed.   128/3  Inters, 

ip.  36,  10  Sup.  Ct.  Rep.  681;  Farra- 
l  Nat.  Bank  v.  Bearing,  91  U.  S.  29, 
106;  Easton  v.  Iowa,  188  U.  S.  220- 
[i.  cd.  452-160,  23  Sup.  Ct,  Rep.  288; 
Baxter,  65  Ohio  St.  341,  62  N.  E. 
Culloch  V.  Maryland,  4  Wheat  424, 
605. 

rotection  of  the  law  gorerning  the 
of  the  defendants  for  acta  done  in 
Lciat  capacity  is  a  substiintlat  right, 
''courts  should  be  astute  not  to  per- 
ices  to  become  successful  which  are 
the  very  purpose  of  destroying  that 

hoe  County  v.  Kansas  P.  R.  Cb.  4 
\  Fed.  Cas.  No.  502. 
i  been  held  that  a  director  who  did 
?st  a  report  relied  upon  for  cause 
n  cannot  be  held  personally  liable 
thing  stated  in  such  report. 
^  Hanraore,  86  N.  Y.  95;  Gemer  v. 
58  Neb.   U5,  46  L.R.A,  244,  78  N. 

ixectors  of  a  bank  are  not  held,  a© 
r  of  law,  to  know  lil]  its  afTairSj'or 
8  boo ks  and  pa pt ra  w o ul d  show; 
h  knowledge  nmnot  be  imputed  to 
r  the  purpose  of  charging  them  with 

I  V.  Hoore,  73  Ohio  St.  275,  4  L.R.A. 
S97,  76  N.  E.  D32. 

Lolding  of  the  state  court  that  the 
nt  directors  were  liable  to  tht'  plain- 


tiffs, who  had  deposited  their  money  in  iba 
bank,  for  alleged  false  statements  in  the 
reports  to  the  Com pt roller,  without  know- 
ing  or  having  knowledge  of  the  falsity  of 
such  reports,  is  in  direct  conflict  with  the 
personal  liability  imposed  upon  the  direct* 
ors  by  U.  8.  Hoy.  Stat.  |  5230,  U.  S.  Comp, 
Stat.  IfKJl,  p.  3515. 

But  the  state  courts  are  as  firmly  bound 
by  the  laws  of  Congress  as  are  the  Federal 
courts. 

Farm  ere*  A  M.  Nat.  Bank  v.  Bearing,  su- 
pra; Rohh  V.  Connolly,  111  U.  S.  637,  28  L. 
ed.  546,  4  Sup.  Ct.  Rep.  544. 

The  proposition  that  the  directors  could 
be  guilty  of  fraud  and  deceit,  without  know- 
ing of  ajiy  fraud,  and  while  innoeent  of  any 
purpose  to  deceive,  is  so  subversive  of  the 
fundamental  principles  of  law  and  justice 
between  men  aa  to  challenge  at  oBce  the 
correctness  of  the  court's  decision.  No 
principle  of  law  is  better  established^  recog- 
niEed,  and  enforced  than  that  all  men  are 
presumed  to  he  innocent  until  proven  guilty. 

Derry  v.  Peek,  L.  R.  14  App.  Cas.  337; 
Kount^e  v.  Kenuedv,  147  N.  Y.  124.  29  L.R. 
A,  360,  49  Am.  St.  I^p.  651,  41  N.  E.  414;  2 
Pom.  E^.  Jut.  |  884;  Lord  v.  Goddard,  13 
How.  211,  14  L.  ed.  110;  Warfield  v.  Clark, 
US  Iowa,  60,  01  N.  W.  834;  Runge  v.  Brown, 
23  Neb.  817,  37  N.  W.  660, 

The  juTiadictioii  of  this  court  ib  not  de- 
feated by  an  arbitrary  statement  by  the 
state  court,  in  its  decision,  that  no  Federal 
question  ii  involTed^  and  that  its  decision 
is  based  upon  the  common  law,  independent 
of  the  Federal  statute**.  As  we  understand 
the  laW|  in  determining  the  jurisdiction  of 
this  court  it  will  look  to  the  iasucB  joined 
between  the  parties^  and  the  trial  of  the 
quest  ions  at  issue  in  the  case,  to  determine 
whether  any  Federal  right  or  immunity 
specially  set  up  or  claimed  has  been  de^ 
nied,  and  will  not  he  governed  by  the  as- 
sertion of  the  state  court  that  no  Federal 
question  is  involved  in  the  decision,  nor  bf 
the  a.isumed  intentions  of  the  pleader  in  al- 
leging his  cause  of  action, 

Chicago,  B.  ^  Q,  R.  Co.  v.  Illinois,  200  U.  8. 
562,  580,  50  L.  ed.  601,  604,  20  Sup.  Ct.  Rep. 
341 ;  Missouri,  K.  A  T.  R,  Co.  v.  Elliott,  1S4 
U.  S.  533,  46  L.  ed.  674,  22  Sup.  Ct.  Rep. 
446. 

Whatever  cause  of  action  the  plaintiff 
Eailey  had  in  the  first  petition,  he  alleged 
and  presented  in  the  second.  The  questions 
of  mismanagement,  fraud,  and  deceit  wer^ 
all  jujnbled  together;  and,  the  allegation  of 
facts  being  the  same,  or  subatantially  the 
same,  as  in  the  latter  caaos,  every  point 
which  properly  belonged  to  the  subject  of 
thi^  allegations  would  be  covered  bj  the  ad* 
judication,  without  regard  to  the  couelii* 
sions  alleged  by  the  pleader. 
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Gould  T.  Evansville  &  C.  R.  Co.  91  U.  S. 
533,  23  L.  ed.  418. 

Mr.  Halleck  F.  Rose  also  argued  the  cause 
And  filed  a  brief  for  plaintiffs  in  error: 

Scienter  is,  by  the  common  law  and  by 
the  express  terms  of  U.  S.  Rev.  Stat,  i  5239, 
U.  S.  Comp.  Stat.  1901,  p.  3515,  a  necessary 
and  indispensable  element  of  the  cause  of 
action  for  deceit  against  national  bank  di- 
rectors, founded  on  official  reports  made  to 
the  Comptroller  of  the  currency. 

McDonald  v.  Williams,  174  U.  S.  397-408, 
43  L.  ed.  1022-1026,  19  Sup.  Ct.  Rep.  743; 
Cochran  v.  United  States,  167  U.  S.  286, 
293,  39  L.  ed.  704,  706,  15  Sup.  a.  Rep.  628; 
Lord  V.  Goddard,  13  How.  211,  14  L.  ed.  116; 
Ming  V.  Woolfolk,  116  U.  S.  599.  602,  29 
L.  ed.  740,  741,  6  Sup.  Ct.  Rep.  489;  Gordon 
V.  Butler,  105  U.  S.  553,  656,  26  L.  ed.  1166, 
1168;  Young  v.  Covell,  8  Johns.  23,  5  Am. 
Dec.  316;  Kountze  v.  Kennedy,  147  N.  Y. 
124.  29  L.R.A.  360,  49  Am.  St  .'Rep.  851,  41 
N.  E.  414;  Powell  v.  F.  C.  Linde  Co.  171  N. 
Y.  875,  64  N.  E.  1125;  Daly  v.  Wise,  132 
K.  Y.  308,  18  L.R.A.  236,  30  N.  E.  837; 
Lamb  V.  Kelsov,  54  N.  Y.  645;  Wakeman 
▼.  Dallev,  51  N.  Y.  27,  10  Am.  Rep.  661; 
ffubbell  V.  Meigs,  60  N.  Y.  480;  Oberlander 
V.  Spiess,  45  N.  Y.  175;  Marsh  v.  Falker,  40 
N.  Y.  562:  20  Cvc.  Law  &  Proc  "Fraud," 
p.  24. 

The  specific  regulations  adopted  by  Con- 
gress to  safeguard  the  interests  of  depositors 
and  to  insure  faithful  administration  by  di- 
rectors are  exclusive.  They  preclude  all  lo- 
?al  state  regulations  and  interference. 
Their  uniform  enforcement  throughout  the 
land  is  essential  to  the  preservation  and 
maintenance,  as  a  public  utility,  of  this  na- 
tional institution. 

Cook  County  Nat.  Bank  v.  United  States, 
i07  U.  S.  445,* 448,  27  L.  ed.  637,  538,  2  Sup. 
Ct.  Rep.  561;  Easton  v.  Iowa,  188  U.  S. 
220-239,  47  L.  ed.  452-460,  23  Sup.  Ct.  Rep. 
288;  Davis  v.  Elniira  Sav.  Bank,  161  U.  S. 
275-290,  40  L,  ed.  700-703,  18  Sup.  Ct.  Rep. 
502;  McDonald  v.  Williams,  174  U.  S.  397,  43 
L.  ed.  1022,  19  Sup.  Ct.  Rep.  743. 

Most  of  the  states  have  usury  laws,  and 
the  state  courts  have  frequently  applied  the 
penalties  prescribed  by  state  laws  to  na- 
tional banking  associations.  Whenever  such 
judgments  have  been  here  for  review,  this 
court  has  held  the  remedy  provided  by  the 
act  of  Congress  to  be  exclusive,  and  has  re- 
versed the  judgments  of  the  state  courts 
applying  the  rule  of  the  local  forum. 

Bamot  v.  Muncie  Nat.  Bank,  08  U.  S.  665, 
15  L.  ed.  212 ;  Stephens  v.  Monongahela  Nat. 
Bank,  111  U.  S.  197.  28  L.  ed.  399,  4  Snp. 
Ct.  Rep.  366;  Haseltine  v.  Central  Nat. 
Bank,  183  U.  S.  132.  46  L.  ed.  118,  22  Sup. 
Ct.  R«»|).  50;  Schuyler  Nat.  Bank  v.  Gads- 
den. 191  U.  S.  4.)i.  48  L.  ed.  258,  24  Sup. 
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Ct.  Rep.  129;  Farmers'  &  M.  Kat  BskiL 
Dearing,  91  U.  8.  29-«,  23  L.  ed.  m4KL 

The  conception  of  a  nationality  with  » 
preme  authority  when  acting  witUi  iU  dd- 
egated  powers,  and  whoae  ezerciM  of  si- 
thority  within  such  powen  was  so  fu  s 
restraint  upon  state  ■overeigaty,  kd  Chkf 
Justice  Marshall  to  tha  ooneluskm  thit  Ot 
regulations  prescribed  by  CoBgicsB  fnr  Ot 
government  of  the  Bank  of  the  TSatid 
States  were  exclusive  and  predodedloalh- 
terference  by  the  states,  even  in  tke  i 
of  taxation,  in  the  absence  of  any  \ 
prohibition  in  the  act  itaelf. 

M'CuUoch  V.  Maryland,  4  Wheat,  Ili-O:, 
4  L.  ed.  679-4M)9;  Osbom  t.  Bank  of  UiM 
States,  9  Wheat,  738-903,  6  L.  ed.  SM-eO; 
Bank  of  United  SUtes  v.  PlantenT  Bnk.1 
Wheat.  904,  6  L.  ed.  244.  See  also  T« 
Brocklin  v.  Tennessee  (Van  BracUia  i: 
Anderson)  117  U.  S.  161,  IM,  SI  L  rf. 
846,  846,  6  Sup.  Ct  Bap.  670. 

Messrs.  J.  W.  Deweese,  Frank  B.  ^kka^ 
and  Halleck  F.  Rose  filed  an  addlteri 
brief  for  plaintiffs  in  error: 

No  particular  form  of  worda  or  fknm 
has  ever  been  adjudged  necessary,  fa  vUA 
the  claim  of  Federal  ri^ta  mxat  be  amttld 
in  the  state  court.  It  is  anflieieBt  if  H  i^ 
pears  from  the  record  that  waA  rights  «■! 
either  specially  set  up,  or  were  dsiari  h 
such  manner  aa  to  bring  them  to  the  stt» 
tion  of  the  state  court,  and  refer  IImb  to 
that  court  for  decision. 

California  Nat.  Bank  t.  K«Mdy.  IfflL 
S.  362-^71,  42  L.  ed.  198-201,  17  Suf^  a 
Rep.  831 ;  Missouri,  K.  ft  T.  B.  Ok  t.BM 
184  U.  S.  530^540,  46  L.  ed.  67^171,1181^ 
Ct.  Bep.  446;  Sweringen  t.  St.  Lorii»  WH 
S.  38-47,  46  L.  ed.  705-800,  82  8191  aS^ 
569;  Home  for  IneuraUea  t.  New  Tsi^lf 
U.  S.  155-158,  47  L.  ed.  117.  118,  61  Ul 
329,  28  Sup.  a.  Bep.  84;  ICvtiMa  L  baO^ 
V.  MoGnw,  188  U.  8.  806,  808,  47  Ld.« 
485,  68  LJLA.  88,  28  Sup.  OL  BipL  Oe 
Green  Bay  ft  BL  Canal  Oo.  v.  VMm  llf 
Go.  172  U.  &  58-88,  tt  L.  ad.  M^M,  B 
Sup.  Ct.  Rep.  97;  Bria  R.  Odl  v.  fmif,M 
U.  8.  158,  46  L.  ed.  800,  82  8191  a  8^ 
605;  Leigh  t.  Grwi,  198  U.  8.  8B^48Lifc 
626,  24  Sup.  Ct  Bep.  380;  Outm  v.  Vm 
177  U.  a  445,  44  L.  ed.  841, 98  SiViaBlF 
687;  Meyer  t.  Biehmoad,  172  U.  &  Mi. 
43  L.  ed.  874^881.  19  Sup.  OL  BipL  M 
Chicago.  B.  ft  Q.  B.  On.  ▼.  GUngSbM^^ 
226,  41  L.  ad.  979,  17  Bop.  Ot  B^L  I 
The  element  of  aejantar  wm  {  ^  '^ 
entirely  ezeluded  bj  tha  Nil 
court. 

Gemer  v.  Moatar,  88  Kabi  188^  48  Uft^ 
244,78 

To  e  a  I  or  fa  the  I 

to  recoTor  in  thia  >        aflalMl  tks  i 
other  than  ' 


i9oe. 
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ftlse  t^ntries  in  the  repr>rt«t  the  depaaltor 
must  Bhow  that  the  ilirector  did  the  aet 
knowinglv,  or  knowingly  permitted  the 
falai  Heal  tons  to  be  made.  To  sustain  the 
Judgment,  the  record  aboutd  sbow  that  the 
trial  court,  by  appropriate  InBtnictiona,  im- 
posed thiB  burden  upon  the  depoaitor* 

Cc^chmn  v.  United  States,  157  U.  S.  WZ, 
m  L.  ed.  70*3.  15  Sup,  Ct.  Rep,  ^2$;  United 
Statei*  V.  Britton^  107  U.  S.  067*  66%  27  L. 
ed.  524,  626,  2  Sup.  a.  Rep,  612. 

The  pfovisiotii  of  the  Federal  statute  are 
eont rolling  and  excUisive. 

California  Nat.  Bank  T.  Kenned j',  167  U* 
8.  366,  307,  42  L,  ed.  200,  17  Sup.  Ct.  Rep. 
831;  McOellan  v,  Chipmanp  IS4  U.  S.  347, 
41  L.  ed.  401,  17  Sup.  Ct,  Rep.  85;  Davis  v. 
Elmim  Sav.  Bank.  151  U.  S.  275,  40  L.  ed, 
700,  16  Sup.  Ct.  Rep.  502^  Easton  v.  Iowa, 
1S8  U.  S.  220,  47  L.  ed.  452,  2S  Sup.  a.  Rep. 
2S^;  Farmers"  ^  M.  Nat.  Bank  v.  Dearing, 
ffl  0,  S.  29,  23  L.  ed.  im. 

Mr.  John  J,  Thomas  argued  the  cause,  and, 
with  Mefl^rs.  Richard  S.  Norval  and  William 
B.  C.  Brown,  filed  a  brief  for  defendant  in 
errors 

The  directors  of  a  bank  who  publish  false 
•tatements  of  its  condition  thereby  repre* 
tent  that  the  matters  of  fact  therein  stated 
ire  withiii  their  persona)  knowledge;  and  If 
they  have  no  sueh  knowledge  the  statement 
is  knowingly  falae. 

Prescs>tt  V,  Haughey,  65  Fed.  653;  Gemer 
T.  ThonipsoQ,  74  Fed.  125;  Merchants'  Nat. 
Bank  V.  Thomas,  11  Ohio  Dec.  Reprint,  632; 
Solomon  v.  Bates,  118  N.  C  312,  .54  Am.  St, 
ttep.  725,  24  S.  E,  473 ;  Bartholomew  v.  Bent- 
ley,  15  Ohio,  659,  45  Am.  Dec.  5t8:  Marahall 
r.  Farmers'  A.  M.  Sav.  Bank,  85  Va.  676.  2 
LR,A.  534.  17  Am.  St.  Rep,  90,  8  S.  E.  586; 
Westervelt  v,  Demareat.  46  N.  J.  L,  37,  50 
Am.  Rep.  400  j  Seale  v.  Baker,  70  Tex.  283.  S 
Am.  St.  Rep.  592,  7  S.  W.  742;  Zinn  v.  Men^ 
lei,  9  W.  Va.  580;  Schley  v„  nivon,  24  Ga. 
273,  71  Am.  Dee.  121:  Weir  v.  Barnett,  L. 
R.  3  Exch.  Div.  32;  Killen  v.  Barnes,  106 
Wh,  546.  82  N.  W,  536;  Barnes  v.  Pogue, 
U  Ohio  D*-c,  Reprint,  7915;  Cassidy  v.  Ilhl 
mnnn,  170  N.  Y.  52S.  63  N.  E.  554;  United 
Society  v.  Underwood,  0  Bush,  609.  15  Am, 
Rep.  731;  Delano  v.  Case,  121  III,  247,  2  Am. 
?t.  Rep.  SI,  12  X.  E.  676;  Stuart  v.  Bank  of 
^taplehurst,  57  Neb.  576,  7S  N.  W.  298; 
3emer  v,  Mo??hfr,  58  Neb.  135,  46  L.R.A, 
!44.  71?  N.  W,  384,  Affirnie,l  in  61  Neb.  100. 
14  N.  W.  506:  I  Morawetz.  Priv.  Corp.  § 
573?  3  Thomp.  Corp.  ^§  4001.  4145;  2  Tbomp, 
Dorp.  5  1472;  21  Am.  S^  En^.  Enc.  Law,  2d 
&A.  p.  880;  3  Am.  &  Eng,  Ene.  Law,  2d 
ed.  p.  845;  14  Am.  k  Eng.  Enc  Law,  2d 
id.  pp.  151,  1.S4;  .\uten  v.  Unit&l  States 
ffat.  Bank,  174  U.  S.  147.  43  L.  M.  92S,  m 
3ap.  Ct.  Rflp.  637;  Briffjjs  v.  Spiiulrlinj^,  HI 
[J.  S.  14K  35  L,  ed.  665,  11  Sup.  Ct.  Rep. 
iOG  U,  a.  U.  S.,  BiX(K  51,  tj3 


924;  McClure  v.  People,  27  Colo.  371,  «l 
Pac.  617;  Hall  v.  Henderson,  126  A!a.  405,  01 
L.R.A.  621,  85  Am.  St,  Rep.  53,  28  So.  544> 
See  alao  note  to  Henry  v.  Dennis,  85  Am. 
St.  Rep.  388. 

Willie  it  ts  said  that  to  constitute  aetion* 
able  fraud  there  must  be  teienter,  it  is  uni- 
versally conceded  this  doea  not  mean  ac- 
tual knowledge;  and  where  the  repreaentfc* 
tion  ia  of  a  fact,  made  by  one  In  position 
to  know,  whose  duty  it  fa  to  know,  or 
where  it  would  constitute  gross  ne^ligenoa 
not  to  know,  auch  knowledge  will  be  oon- 
eluaively  presumed. 

Houston  V.  Thornton.  122  N,  C.  366,  65 
Am.  St.  Rep.  699,  29  S.  E.  827;  Taylor  ▼, 
Commercial  Bank,  68  App.  Div,  458,  73  N.  Y, 
Supp.  024;  Snively  v.  Mei.\'aell,  57  III.  App. 
365;  Beatty  v,  Bulger,  28  Tejt.  C^v,  App,  117, 
68  8.  W.  803;  Cooper  v,  Schlesinger,  111  U. 
S,  148,  28  L.  ed.  382,  4  Sup,  Ct.  Rep,  360; 
Lehigh  Zinc  &  I.  Co.  v.  Mmford,  loO  U.  S. 
665,  37  L,  ed.  1215,  14  Sup.  Ct,  Rep-  £10; 
Kindman  v.  First  Nat.  Bank,  57  L.R.A.  108, 
60  C.  C.  A.  623,  112  Fed.  931;  Martin  ▼. 
Webb,  110  U,  S.  7,  28  L.  ed.  49.  3  Sup.  Ct. 
Rep.  42S;  Morae,  Banks  &  Banking,  f  |  132. 
133;  Hadcock  v.  Osmer,  153  N.  Y.  604,  47  N. 
K  923;  Rothschild  v.  Mack,  116  N,  Y,  7» 
2i  N.  E.  726;  Kountze  v.  Kennedy,  147  R 
Y.  124,  29  L.R.A.  360,  49  Am.  St.  Rep.  851,  41 
N.  E.  414;  Chatham  Furnace  Co.  v.  Moffatt, 
147  Mass.  403,  9  Am,  8t,  Rep.  727,  18  N.  E, 
16S;  20  Qyc.  Law  &  Proc  p.  2T, 

U.  8.  HeT.  Stat.  §  5239,  U,  S.  Comp,  St&L 
1901,  p.  35 1 6,  neither  abrogates  nor  modi- 
fies the  common-Iaw  action  of  deceit. 

Sutherland,  Stat,  Constr.  1st  ed,  f  399,  2d 
ed.  I  572;  Sedgw.  Stat.  Sl  Cbnst.  I^w,  p. 
323;  People  V.  CYayeroft,  2  Cal,  243,  56  Am. 
Dec  331 ;  Dygert  v.  Schenck,  23  Wend.  446, 

35  Am.  Dec,  575;  Swarthout  v.  New  Jersey 
S.  B.  Co.  48  N.  Y.  209,  8  Am.  Rep.  641; 
Hooker  v.  New -Haven  &  N,  Co.  14  Conn.  146, 

36  Am,  Dec.  477;  Map^l  v,  John,  42  W.  Va. 
30,  32  L.R,A.  800,  57  Am.  St,  Rep.  839,  24  S- 
E.  608;  Hickman  v.  Kansas  City,  120  Mo. 
110,  23  L.R.A.  658,  41  Am.  St.  Rep.  684,  25 
S.  W.  225;  Dawson  v.  Miller,  20  Tex.  171, 
70  Am,  Dee,  380;  Birmingham  Mineral  R. 
Co.  V,  Parsons,  100  AJa.  662,  27  L.R.A.  263, 
46  Am.  St.  Rep.  92,  13  So.  602;  North  Pa- 
cific Lumber  Co.  v,  Lang,  28  Or.  246,  62  Am. 
St.  Rep.  780,  42  Pac.  799;  Lang  v.  Scott,  1 
Blackf.  405,  12  Am.  Dec  257;  Crittenden  ▼. 
Wilson,  5  Cbw.  166,  IS  Am.  Dec.  462;  Meth- 
odist Church  V.  Remington,  1  Watt  a,  218, 
26  Am.  Dec,  61 ;  Donnell  v.  Jones,  13  Ala, 
490,  48  Am.  Dec.  59;  Solomon  V.  Bales,  118 
X.  C.  312,  54  Am.  St.  Rep.  725.  24  S.  E.  478; 
Uamea  v.  Swift,  3  Ohio  N.  P.  291;  King  v. 
Pomerov,  58  C  C.  A,  209,  121  Fed.  287; 
Flynn  v.  Third  Nat.  Bank,  122  Mich.  642, 
i^lN.  W.  572;  Guthrie  v,  Harknesa,  199  U.  S. 
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148,  50  L.  ed.  130,  28  Sup.  a.  Rep.  4; 
Whittemore  v.  Amoskoag  Nat.  Bank,  134 
U.  S.  527,  33  L.  ed.  1002,  10  Sup.  a.  Rep. 
592;  Re  Chetwood,  165  U.  S.  443,  41  L.  ed. 
782,  17  Sup.  Ct.  Rep.  385;  Boyd  v.  Schneider, 
65  C.  C.  A.  209,  131  Fed.  223. 

The  defendants'  liability  grew  out  of  the 
acts  of  fraud  committed  by  them,  and  not 
through  the  grant  of  any  privilege  in  the 
national  banking  act. 

Oregon  Short  Line  &  U.  N.  R.  Go.  ▼.  Skot- 
towe,  162  U.  S.  49tf,  40  L.  ed.  1048,  16  Sup. 
Ct.  Rep.  869. 

The  facts  giving  the  Federal  courts  juris- 
diction must  affirmatively  appear  from  the 
plaint ifTs  own  statement. 

Hanford  v.  Davies,  163  U.  S.  279,  41  L.  ed. 
159,  16  Sup.  Ct.  Rep.  1051;  Tennessee  ▼. 
Union  &  Planters'  Bank,  152  U.  S.  454,  38 
L.  ed.  511,  14  Sup.  Ct.  Rep.  654. 

And  where  there  is  doubt  as  to  the  plead- 
er's meaning,  the  averments  will  be  resolved 
against,  rather  than  for,  the  claim  of  Fed- 
eral jurisdiction. 

Plant  v.  Harrison,  101  Fed.  307;  Fitzger- 
ald V.  Missouri  P.  R.  Co.  45  Fed.  812. 

Assuming  that  the  petitions  do  contain  a 
cause  of  action  for  negligence,  they  con- 
tain two  causes  of  action,  of  one  of  which 
the  state  court  has  exclusive  jurisdiction; 
the  other  raises  a  Federal  question.  If  de- 
fendants desired  to  have  these  causes  sep- 
arately stated  and  numbered,  they  should 
have  filed  a  motion  to  that  effect;  and  hav- 
ing failed  to  do  so  they  will  be  deemed  to 
have  waived  it. 

Exeter  Nat.  Bank  v.  Orchard,  43  Neb.  581, 
61  N.  W.  833. 

If  a  petition  states  facts  sufficient  to  con- 
stitute an  action  for  deceit,  and  is  therein 
sustained  by  the  evidence,  the  judgment  will 
be  sustained  although  the  petition  also  con- 
tains a  Federal  question. 

Hammond  v.  Johnston,  142  U.  S.  73,  35  L. 
ed.  941,  12  Sup.  Ct.  Rep.  141;  Delaware  City, 
S.  &  P.  S.  B.  Nav.  Co.  v.  Reybold,  142  U.  S. 
636,  35  L.  ed.  1141,  12  Sup.  Ct.  Rep.  290; 
Cook  County  v.  Calumet  &  C.  Canal  &  Dock 
Co.  138  U.  S.  635,  34  L.  ed.  1110,  11  Sup.  Ct. 
Rep.  435;  De  Sausaure  v.  Gaillard,  127  U. 
S.  216,  32  L.  ed.  125,  8  Sup.  a.  Rep.  1053; 
.Johnson  v.  Risk,  137  U.  S.  300,  34  L.  ed. 
683,  11  Sup.  Ct.  Rep.  Ill;  Hale  t.  Akera, 
132  U.  S.  554,  33  L.  ed.  442,  10  Sup.  Ct.  Rep. 
171;  Eustis  v.  BoIIes,  150  U.  S.  362,  87  L.  ed. 
1111,  14  Sup.  Ct.  Rep.  131;  Kennebec  &  P. 
R.  Co.  ▼.  Portland  &  K.  R.  Co.  14  Wall. 
23.  20  L.  ed.  850;  Rector  v.  Ashley,  6  Wall. 
142,  18  L.  ed.  733;  Gibson  v.  Chouteau,  8 
Wall.  314,  19  L.  ed.  317;  Klinger  v.  Missouri, 
13  Wall.  257,  20  L.  ed.  635. 

This  court  will  not  review  the  decision 
of  a  state  court  in  an  action  at  law  upon  a 
pure  question  of  fact,  although  a  Federal 
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question  would  or  would  not  be  ] 
according  to  the  way  in  wbleh  the  ^h^ 
tion  of  fact  was  decided. 

Dower  v.  Richards,  161  U.  S.  658, 38 Lei 
305,  14  Sup.  Ct.  Rep.  462. 

This  court  cannot  proceed,  in  iwhwl^g  % 
state  court,  upon  general  ideas  of  the  it- 
quirements  of  natural  jnatiee,  ^ait  Cm 
the  provisions  of  the  OmiatitiitioB  wapfad 
to  be  involved. 

New  York  &  N.  E.  R.  G6.  t.  WM,  U 
U.  S.  556,  38  L.  ed.  269,  14  819^  a  I^l 
437. 

To  constitute  a  judgment  a  bar  to  a  h- 
ture  action,  it  must  haTo  been  on  tke  aoltaL 

24  Am.  &  Eng.  Ene.  Law,  2d  ed.  ppi  iK 
798,  799;  2  Black,  Jndgm.  if  69S,  6N,  M 

A  litigant  who  miatakea  hit  reoMdy  im 
not  thereby  lose  his  eanae  of  aetioa. 

State  ex  rel.  Woodrnff-Dimlap  PlMv 
Co.  V.  Cornell,  52  Neb.  26,  71  K.  W.  ML 

Mr.  Lionel  C  Burr  alw  aigned  the  tam 
and,  with  Mr.  Charlea  L.  Burr,  tied  ■  Ml 
for  defendant  in  error: 

The  action  having  been  twiee  iianM 
from  the  Federal  to  the  itate  eovt,  tkb 
court  has  no  JnrisdietloB  to  review  tti  M^ 
eral  orders  to  remand,  or  of  tlie  parttoli 
or  subject-matter  of  thh  actioB. 

Re  PennsylvanU  Oo.  187  U.  &  451,  II L 
ed.  740,  11  Sup.  Ct  Rep.  141;  Bfads^i^ 
Schaffer,  140  U.  8.  117,  S6  L.  ed.  4lli  U 
Sup.  Ct.  Rep.  885;  MiMoori  P.  B-Coi  v.ltr 
gerald,  160  U.  &  666,  40  Ll  td.  131^  1IB|F 
a.  Rep.  389;  Gumee  t.  Fatriek  Oowa^.Ur 
U.  S.  141,  84  L.  ed.  601. 11  Sop.  OL  BipLlI; 
Richmond  &  D.  R.  On.  t.  Thaanm,  IM  H 
S.  46,  88  L.  ed.  871, 10  Sop.  Ot  Ss^OT. 

Again,  it  has  become  tlie  law  of  ttiiMi 
that  no  Federal  qnMtkm  wai  lift  ip  «  il* 
leged  in  the  original  petition  or  ii  i* 
amended  petition  in  this  aetlon. 

Bailey  v.  Moeher,  74  Fed.  16;  taa  « 
Mosher.  46  a  a  A.  471,  107  Fed.  ML 

A  rait  eannot  be  one  arlriaf  vriv  Ai 
Constitution  or  lawe  of  the  United  8Mi^ 
until  it  has  in  some  way  been  mmki  U  ^ 
pear  on  the  f aee  of  the  rtaoid  thil  ■■ 
title,  right,  priTil^ge^  or  ii 
which  the  recovery  depends  wOlJis  i 
by  one  oonstmetlon  off  tbo 
or  a  law  of  the  Unitad  Statasb  sr  1 
by  an  opposite  O0MtnNtia& 

SUrin  T.  New  York,  116  U.  &  Mik*l» 
ed.  888,  6  819.  OL  Bsp.  16;  Owrii  1* 
Co.  T.  Wiseonsitt,  119  U.  &  478,  81  L  li 
461,  7  Sup.  Ct  Bsp.  860;  Haw  OriM«« 
Benjamin,  168  U.  &  411.  68  I»  ad.  m  > 
Sup.  Ct.  Rep.  906u 

The  jndioial  oor-^ — Uoa  doss  Ml  4fai 
upon  the  Talidity  n  1  ebfas  siiflpvi' 
the  Constitution  1  lava  of  tti  M" 

States,  but  o]  fMk  ttat  tti  M6 

•888Lfc 
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TolTes  &  real  and  subatftntial  dispute  or 
mtroveriiv  in  the  suit. 

NashvilJe,  C  &  St,  L.  R.  Co.  y.  Taylor,  80 
ed.  168;  St.  Paul,  M,  &  M.  EL  Co.  v.  St. 
ftul  A  K  P.  a  Co.  15  G.  C.  A.  167,  32  U. 
,  App.  372,  63  Fed.  2;  St.  Joseph  &  G.  L  R. 
D.  V.  Steele,  167  U.  S.  659,  42  L.  ed.  316, 
r  Sup,  Ct.  Rep.  925. 

A  claim  which  in  fact  depends  upon  quea- 
otia  of  local  or  general  law  ia  not  within 
le  Juriadiotion,  ^iveir  though  a  refarence  It 
Lade  to  a  Federal  statute. 

St.  Paul,  M.  &  M.  E.  Co.  ▼.  St.  Paul  A 
\  P.  R,  Co.  supra. 

The  existence  of  a  Federal  question  must 
s  ahown  upon  the  face  of  plaintiff^B  declara- 
on  or  bill,  in  order  to  ^va  Federal  jurisd ic- 
on; and  it  cannot  be  established  by  a  peti- 
on  for  a  removal,  answer,  or  demurrer. 

Indiana  use  of  Delaware  Countj  v.  Alle- 
mny  Oil  Co.  85  Fed.  i70;  Tennessee  y. 
nion  &  Planters'  Bank,  152  U,  8.  454,  38 
.  ed.  511,  14  Sup.  Ot.  Rep.  654;  FaciSc  Gas 
iiprov.  Co.  V.  Ellert,  64  Fed.  421  j  Florida 
A  F.  R.  CO.  V.  Bell,  31  C.  C.  A.  0,  69 
.  a  App,  189,  87  Fed.  369. 
In  order  to  give  this  eourt  jurisdiction  to 
fiew  the  judgment  of  a  state  court  against 
tjtle  or  right  set  up  or  claimed  under  a 
atute  of,  or  an  authority  exercised  under, 
e  United  States,  the  title  or  right  mutt 
of  the  plaintiff  in  error,  and  not  of  a 
ird  person  only* 

Owings  V.  Norwood,  5  Cranch,  344,  3  L.  ed. 
0|  Montgomerj  ?.  Hernandez,  12  Wheat. 
9^1 32|  6  L.  ed.  575»  576;  Henderson  v. 
cnnessee,  10  How.  311,  13  L.  tfd.  434;  Hale 

Gainefl,  22  How.  144-160,  16  L.  ed.  284- 
9;  Long  v.  Converse,  91  U.  S.  105,  23  L. 
.  233;  Giles  V.  Little,  134  U.  S,  550,  33  L. 
.  1063,  10  Sup,  Ot.  Rep.  623;  Ludeling  v. 
aifTe,  143  U.  S,  305.  36  L.  ed.  314,  12  Sup. 
.   Rep.  439.  • 

Jurisdiction  in  such  case  cannot  be  in- 
-red  argil mentatively  from  averments  In 
e  pleadings,  but  the  averments  must  be 
ailive. 

Hanford  t.  Davies,  163  U.  S.  273,  41  L. 
.  167,  16  Sup.  Ct.  Rep.  1051. 
A  question  of  assessment  of  a  national 
nk  is  not  a  Federal  question. 
Williams  v.  Weaver,  100  U.  8.  547,  25  L. 
.  708. 

This  court  is  bound  by  the  findings  of  the 
al  court,  wbioh  were  sustained  by  ths  au^ 
eme  t^urt  of  the  state,  and  tbey  are  con^ 
LBive  and  binding  upon  this  court. 
Egan  V.  Hart,  165  U.  S.  191,  41  L,  ed.  681, 

Sup.  Ct.  R*^p.  300. 

[&  the  (»ae  at  bar  the  plain  tiJTs  in  error 
i  weU  as  defendants  in  error)  did  not 
Sicially  plead,  set  ufi,  or  claim  any  right 

all  under  any  sp^^cial  law  or  statute  of 
e  United  States;  neither  was  there  an  is- 
16  U.  S. 


sue  raised   by  or  between  any  aJ legation! 

in  the  petition  and  the  answer  of  plaintiffs 
in  error,  or  by  the  reply,  as  to  any  Federal 
right,  privilege,  or  immunity  or  claim  of 
right  by  either  of  the  parties  to  this  action. 
Zadig  V.  Baldwin,  166  U.  S.  485,  41  L.  ed 
1087,  17  Sup.  Ct.  Rep.  639;  Levy  v.  Superior 
Court,  167  U.  a  176,  42  L.  ed.  126,  17  Sup. 
Ct.  Rep.  769;  F.  G.  Oxiey  Stave  Co.  v.  But- 
ler County,  166  U.  S.  648,  41  L,  ed.  1149,  17 
Sup.  Ct,  Rep.  700;  Muse  v.  Arlington  Hotel 
Co.  168  U.  S.  430,  42  L.  ed.  531,  18  Sup,  Ct. 
Rep,  109;  Union  Mut.  L.  Tns.  Co.  v.  Kirchoff, 
160  U.  S.  103,  42  L.  ed.  877,  18  Sup.  Ct.  Rep. 
260;  Kipley  v.  Hlinots,  170  U.  S.  182,  42  L. 
ed.  998,  18  Sup.  Ct.  Rep.  650;  Western  U. 
Teleg.  Co.  v.  Ann  Arbor  R.  Co.  178  U.  S. 
239,  44  L.  ed.  1052,  20  Sup.  a.  Rep.  867; 
King  V.  McLean  Aaylum,  12  C.  C.  A-  139,  21 
U.  S.  App.  407,  64  Fed.  325;  Whittemore  t. 
Amoskeag  Nat.  Bank,  134  U.  S.  527.  33  L. 
ed.  1002,  10  Sup.  a.  Rep.  592-  Schuyler 
Nat.  Bank  ▼.  Bollong,  150  U.  S.  85,  37  L^  ed. 
1 008,  14  Sup.  Ct.  Rep.  24;  Bust  is  v.  Bolles, 
150  U.  S.  362,  37  L.  ed.  Jill,  14  Sup.  a.  Rep. 
131;  Baldwin  v.  Kansas,  129  U.  8.  52,  32 
L.  ed.  640,  9  Sup.  Ct.  Rep.  193;  Brown  v. 
Massachuaetts.  144  U.  S.  £73-580,  36  L.  ed. 
648-560,  12  Sup.  Ct.  Rep.  757;  Choppell  v. 
Bradflhaw,  128  U.  S.  134,  32  L.  ed.  370,  9  Sup. 
Ct.  Rep.  40;  Brooks  v.  Missouri,  124  U.  8. 
394,  400,  31  L.  ed,  454,  458,  8  Sup.  Ct.  Rep. 
443;  Morrison  v.  Wat&ou,  164  U.  B.  115,  38 
L,  ed.  929,  14  Sup.  Ct.  Rep.  995. 

The  assign menta  of  error  in  the  case  at 
bar  relate  only  to  errors  of  the  supreme 
court  of  Nebraska,  not  to  errors  relating  to 
some  Federal  right  properly  set  up  or 
claimed  in  the  trial  court. 

Miller  v.  Texas,  163  U.  S*  6S8,  38  L.  ed. 
813,  14  Sup.  Ct.  Rep.  874,  It  U  the  law 
of  Nebraska,  well  settled  by  a  long  line  of 
decisions,  that  the  supreme  court  can  review 
only  the  error*  alleged  in  the  motion  for  a 
new  trial;  and  if  no  motion  for  a  new  trial 
is  made  within  three  days  of  the  verdict, 
ail  errors  are  waived.  And  it  should  be  re^ 
membered  that  the  only  jurisdiction  the  su^ 
pre  me  court  of  Nebraska  had  in  this  action 
was  to  review  the  errors  alleged  in  the  mo^ 
tion  for  a  new  trial,  and  in  turn  alleged 
in  a  petition  in  error  filed  in  the  supreme 
court. 

Code  Civ.  Proc.  (Neb.)  §|  314,  315,  584; 
McDonald  v.  McAllister,  32  Neb.  614,  40  N. 
W.  377 ;  Nebraska  Nat.  Bank  v.  Pen  nock,  5f 
Neb.  81,  80  N.  W.  265;  Courtnay  v.  Price,  \t 
Neb.  188,  10  N.  W.  698;  Republican  Valley 
R.  Co,  V.  Hayes,  13  Neb.  491,  14  N.  W.  521; 
Singer  Mfg.  Co,  v.  Doggett,  16  Neb.  609.  21 
N,  W.  468;  Dunham  v.  Cburtnay.  24  Neb. 
629,  39  N.  W.  784;  Cunningham  v.  Ti^nue- 
maker,  13  Neb.  462,  14  N.  W.  397;  Weir  v. 
Burlington  &  M,  River  R-  Co.  19  Neb.  215, 
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a  Tmrioitt  forms  of  expression,  hut  in 
af  tbe  arerments  was  it  specifieallj  asserted 
i^  the  acts  in  question  were  done  in  cod- 
sqveooe  of  and  in  compliance  *with  tlie  pr<>-[lM] 

of  the  national  bank  act,  althoogk 
the  exhibits  attached  to  the  petition  dii- 
cMsed  the  character  of  the  written  reports, 
Thicfa  were  in  part  relied  upon.    The  state 
soon  overruled  an  application  to  remove, 
sad.  a  transcript  of  the  record  having  been 
ftd  in  the  circuit  court,  on  motion  the  ae-' 
tioa  was,  by  that  court,  remanded  to  the 
ftatt  court,  upon  the  ground  that  the  peti- 
noB  was  "clearly  based,  not  upon  the  pro- 
visions of  the  national  banking  act,  but 
apon  the  liability  claimed  to  arise  under  the 
principles  of  the  conunon  law."    See  Bailey 
V.  Mosher,  74  Fed.  15. 
I     An  amended  petition  was  filed,  changing 
somewhat  the  averments  originally   made, 
t   and  supplementing  the  same  by  new  allega- 
tions.   After  a  oonsiderable  lapse  of  time  a 
second  amended  petition   was   filed.     This    ' 
Utter  enumerated  many  acts  of  negligence 
and  mismanagement  in  the  conduct  of  the 
sffsirs  of  the  failed  bank  charged  to  have 
."sused   its  insolvency,   in   addition    to    the 
averments  which  had  been  made  in  the  orig- 
iaal    petition.     The    defendants    demurred 
^  ^  ««>   oa  the  ground  of  want  of  jurisdiction,  be- 
^«  iw   cause  the  result  of  the  pleading  as  amended 
.  *-f,3uc»   ««s  to  demonstrate  that  the  whole  eauae  of 
!»  K^    action  relied  upon  was  based  upon  the  vio- 
lation by  the  defendants  of  provisions  of 
:m  national  bank  act,  and  because,   under 
:hat  act,  no  cause  of  action  in  favor  of  the 
plaintiff  was  stated.    The  day  the  demurrer 
was  filed  the  action  was  removed  by  the  de- 
ffodants  into  the  circuit  court  of  the  United 
Stetea    That  court  overruled  a  motion   to 
nd  (see  Bailey  v.  Mosher,  95  Fed.  223), 
^_^_  _     aad  subsequently  the  court  sustained    the 
r       ^  -de   iMsurrer  and  dismissed  the  action.    Review- 
*^  J  jy^    R^  the  action  of  the  circuit  court,  however, 
the  circuit  court  of  appeals  held  that  in  any 
event  the  removal  had  been  made  too   late, 
_^    ^   "and  that  the  judgment  of  the  lower  court 
.,yp»   iismissing  the  plaintiff's  case  was  rendered 
'     ,^p.    without  lawful  jurisdiction  over  the  case." 
.^  ar    4<  C.  C.  A.  471,  107  Fed.  561.    As  a  result 
the  case  went  back  to  the  state  court,  and 
in  that  court  the  demurrer  to  the  second 
amended  petition  was  argued  and  overruled. 

There  was  judgment  against  Stuart,  one 

^vtw   of  the  defendants,  *for  failure  to  answer  the  f  166) 
^  Vt-    original   petition,  and  this  judgment    was 
^  ,.«««:*  •  sffirmed  by  the  supreme  court  of  Nebraska. 
■    "\,mtf<"    Stuart  V.  Bank  of  Staplehurst,  57  Neb.  570, 
78  K.  W.  298.     A  separate  answer  to  the 
second  amended  petition  was  filed  on  behalf 
of  the  defendant  Thompson  and  a  joint  an- 
swer on  behalf  of  the  defendants  Yates  and 
Hamer.    In  the  answer  of  Thompson  it  was 
^"  "  *hat,  while  a  stockholder,  he   waa 
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not  a  director  of  the  Capital  National  Bank 
at  the  time  the  plaintiff  made  its  various 
deposits;  it  was  denied  that  anj  of  the 
reports  set  out  and  referred  to  in  the 
petition  were  signed  or  attested  by  Thomp- 
son, and  specifically  for  himself  he  denied 
'*all  alleged  misconduct  and  mismanagement 
of  aaid  bank  on  his  part,  and  all  of  the  al- 
leged neglect  of  duty  and  the  causing  of  the 
insolvency  of  said  bank,  as  charged  in  the 
said  amended  petition." 

The  following  paragraph  was  also  set  up 
in  the  answer : 

"This  defendant  further  says  that  the 
cause  of  action  set  out  in  the  plaintiff's 
amended  petition,  if  it  have  any,  is  founded 
upon  alleged  facts  which,  if  true,  constitute 
a  violation  by  this  defendant,  as  a  director 
or  stockholder,  of  his  duties  as  such  di- 
rector or  stockholder,  as  laid  down  and  de- 
fined in  the  national  banking  laws  of  the 
United  States  above  referred  to,  concerning 
the  government  and  management  of  national 
banks.  And  this  defendant  alleges  that  if 
any  liability  attaches  to  him  as  a  director 
or  stockholder  of  said  bank  for  any  act  done 
or  duty  neglected  as  set  forth  in  said  amend- 
ed petition  or  otherwise,  that  such  liability 
is  determined  and  controlled  by  the  na- 
tional banking  act  concerning  the  manage- 
ment of  national  banks;  and  that,  in  deter- 
mining the  liability  of  this  defendant,  there 
is  necessarily  involved  the  construction  of 
said  national  banking  act  relating  to  the 
duties  of  directors  and  stockholders  of  na- 
tional banks.  That  a  Federal  question  is  in- 
volved in  determining  the  liability  of  this 
defendant  by  reason  of  the  alleged  misman- 
agement of  said  bank  and  the  alleged  neglect 
of  duty  on  the  part  of  this  defendant." 

Matter  alleged  to  constitute  an  estoppel 
against  the  further  prosecution  of  the  ac- 
tion, and  to  operate  as  a  bar  to  recovery, 
[166]* was  set  up  in  special  defenses,  which  need 
not,  however,  be  further  noticed. 

The  answers  of  Yates  and  Hamer  were 
similar  in  effect  to  that  of  Thompson,  ex- 
cept as  to  the  allegation  that  Thompson 
was  not  a  director  when  the  plaintiff  made 
his  deposits. 

The  cause  was  put  at  issue.  Before  the 
trial  three  of  the  defendants — ^Walsh,  Ha- 
mer, and  Phillips— died,  and  the  action  was 
revived  against  the  administrator  of  Walsh 
and  Hamer,  but  was  not  prosecuted  further 
against  the  estate  of  Phillips.  The  com- 
panion actions  brought  by  different  plain- 
tiffs were  tried  with  the  case  at  bar  by  a 
jury,  and  there  was  verdict  against  all  the 
defendants  then  before  the  court,  upon  which 
judgment  was  entered  except  as  to  the  ad- 
ministrator of  Walsh,  in  whose  favor  Judg- 
ment was  entered  by  the  court  upon  special 
findings  as  to  him  made  by  the  jury.  After 
S06  U.  8. 


the  correction  of  an  error  in  the  amount  of 
the  judgment  the  case  was  taken  to  the 
supreme  court  of  Nebraska,  where  the  judg- 
ment was  affirmed.  106  N.  W.  287.  This 
writ  of  error  was  then  sued  out,  apparently 
on  behalf  of  aU  the  defendants.  We  assume, 
however,  that  Charles  W.  Mosher  and  R.  C. 
Outcalt,  two  of  the  defendants  below,  have 
abandoned  the  prosecution  of  the  writ.  We 
so  assume  because  no  cost  bond  appears  to 
have  been  furnished  by  either;  because  nei- 
ther has  appeared  at  the  bar  by  counsel 
and  no  brief  in  their  behalf  has  been  filed, 
and,  on  the  contrary,  in  the  brief  of  the  de- 
fendants in  error  it  is  stated  that  the  per- 
sons named  did  not  prosecute  error,  which 
we  take  to  mean  that  the  parties  referred 
to  have  abandoned  in  this  court  the  prose- 
cution of  the  writ  of  error  which  was  sued 
out  in  their  names,  and  because  the  bill  of 
exceptions  does  not  contain  the  answers  of 
those  defendants  nor  the  evidence  relating 
to  their  case,  which  would  be  pertinent  to 
consider  if  we  were  called  upon  to  deter- 
mine whether  prejudicial  error  was  commit- 
ted as  to  them.  None  of  the  remaining 
plaintiffs  in  error  were  officers  of  the  bank, 
and  they  were  sued  simply  for  acts  done  as 
directors  thereof. 

*A  motion  to  dismiss  first  requires  atten-[167] 
tion.  The  asserted  want  of  jurisdiction  in 
this  court  is  based  upon  the  contention  that 
no  Federal  question  was  raised  in  or  de- 
cided by  the  state  court.  But,  as  will  here- 
after appear,  the  record  plainly  shows  that 
both  in  the  trial  and  appellate  courts  an 
immunity  was  claimed  under  |  6230  of  the 
Revised  Statutes  (U.  S.  Gomp.  Stat.  1001, 
p.  3616),  at  least  in  respect  to  the  rule  of 
liability  applied  below,  and  such  immunity 
was  expressly  denied  by  the  state  court,  and 
there  is,  therefore,  jurisdiction,  even  if,  in 
other  respects,  jurisdiction  might  not  be  ex- 
ercised, as  to  which  we  are  not  called  upon 
to  decide.  Schlemmer  v.  Buffalo,  R.  &  P.  R. 
Co.  206  U.  S.  1,  ante,  681,  27  Sup.  Ct.  Rep. 
407;  Tullock  v.  Mulvane,  184  U.  S.  497,  46 
L.  ed.  667,  22  Sup.  Ct.  Rep.  372;  Metropoli- 
tan Nat.  Bank  v.  Oaggett,  141  U.  S.  520, 
36  L.  ed.  841,  12  Sup.  Ct.  Rep.  60;  Logan 
County  Nat.  Bank  v.  Townsend,  139  U.  S. 
67,  36  L.  ed.  107,  11  Sup.  a.  Rep.  496. 

To  dispose  of  the  controversy  presented 
by  the  record  before  us  we  need  only  con- 
sider the  following  assignments  of  error: 

'7«  The  court  has  erred  in  deciding  that 
the  fact  that  those  plaintiffs  in  error  who 
were  directors  were  without  knowledge  of 
any  falsity  of  the  reports  attested  by  them 
or  some  of  them,  mentioned  in  the  petition, 
was  immaterial,  and  that  such  directors  or 
any  of  them  were  liable  under  the  proofs 
showing  that  they  were  without  knowledge 
of  the  falsity  of  such  reports;  the  said  de- 
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26  N.  W.  627;  Moore  v.  McColIum,  43  Neb. 
617,  47  Am.  St.  Rep.  767,  62  N.  W.  41. 

The  fact  that  a  suit  is  brought  to  recover 
the  amount  of  a  judgment  of  a  court  of  the 
United  States  does  not,  of  itself,  make  it  a 
suit  arising  under  the  Constitution  and  laws 
of  the  United  States. 

Metcalf  V.  Watertown,  128  U.  S.  587,  32 
L.  ed.  543,  9  Sup.  Ct.  Rep.  173;  Russell  & 
Winslow's  Syllabus  Dig.  p.  2620. 

Mr.  Justice  White  delivered  the  opinion  of 
the  court: 

This  writ  of  error  is  prosecuted  to  secure 
the  reversal  of  a  judgment  of  the  supreme 
[163]  court  of  the  state  of  Nebraska,  ^affirming 
Olio  entered  by  a  court  of  Seward  county,  in 
that  state,  upon  a  verdict  of  a  jury  award- 
ing damages  against  the  defendants  below, 
plaintiffs  in  error  here,  because  of  certain 
acts  charged  to  have  been  done  by  them  as 
officers  and  directors  of  the  Capital  Na- 
tional Bank  of  Lincoln,  Nebraska. 

We  briefly  summarize  a  statement  con- 
tained in  the  opinion  of  the  court  below  con- 
cerning a  prior  action  between  the  same 
parties.  That  action,  and  three  others  of 
like  character,  brought  by  different  plain- 
tiffs, were  begun  in  a  county  different  from 
that  in  which  the  present  one  was  com- 
monced,  and  recovery  was  sought,  with  one 
exception,  from  those  who  were  defendants 
below  in  this  case,  of  the  sum  of  a  loss  oc- 
casioned by  the  insolvency  and  suspension 
of  the  Capital  National  Bank,  a  corporation 
organized  under  the  national  bank  act.  The 
actions  referred  to  were  removed  into  a  cir- 
cuit court  of  the  United  States,  and  in  each 
a  motion  to  remand  was  overruled,  and  in 
one  of  the  cases  (brought  by  Thomas  Bai- 
ley) the  circuit  court  sustained  a  demurrer 
to  the  petition  and  dismissed  the  cause,  and 
the  judgment  bo  doing  was  affirmed  by  the 
circuit  court  of  appeals.     11  C.  C.  A.  304, 

27  U.  S.  App.  339,  03  Fed.  488.  The  plain- 
tiffs in  the  other  cases  thereupon  dismissed 
their  actions  and  commenced  new  ones,  as 
also  did  Bailey,  in  Seward  county,  of  which 
the  case  before  us  is  one.  The  same  per- 
sons who  were  impleaded  in  the  prior  ac- 
tions were  made  defendants,  and  in  two  of 
the  actions  one  Thompson,  a  director  of  the 
bank,  who  had  not  been  previously  sued, 
was  joined  as  a  defendant.  The  defendants 
were  sought  to  be  made  liable  for  acts  done 
as  officers  and  directors  of  the  Capital  Na- 
tional Bank,  although  it  was  not  expressly 
alleged  that  the  bank  was  organized  under 
the  national  bank  act.  Reliance  in  each  ac- 
tion was  placed  upon  alleged  untrue  writ- 
ten and  oral  sfatfnionts  and  representa- 
tions nf  th.o  financial  condition  of  the  bank, 
allei^ed  to  havo  been  made  and  published 
bv  tho  (loforidfirts.  which  were  fullv  set  out  | 
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in  various  forma  of  expreukm,  bat  ii  mk 
of  the  averments  was  It  ■pecifieaUy  aaatoi 
that  the  acts  in  question  were  done  ia  m- 
sequence  of  and  in  compliance  *with  the  p»-[li 
visions  of  the  national  bank  act,  ahhosik 
the  exhibits  attached  to  the  petitkm  dii- 
closed  the  character  of  the  writtca  rfpoiti» 
which  were  in  part  relied  upon.  The  Mm 
court  overruled  an  application  to  nmim, 
and.  a  transcript  of  the  record  haviag  In 
filed  in  the  circuit  court,  on  motioa  tht »' 
tioa  was,  by  that  court,  remanded  to  tki 
stat^  court,  upon  the  ground  that  the  pA- 
tion  was  ''dearly  baaed,  not  upon  the  jn- 
visions  of  the  national  hanking  act  M 
upon  the  liability  claimed  to  ariae  nadertk 
principles  of  the  common  law."  See  Buhy 
V.  Mosher,  74  Fed.  16. 

An  amended  petition  waa  filed,  dmvNl 
somewhat  the  avermenta  originally  Belli 
and  supplementing  the  same  1^  new  alkp- 
tions.  After  a  considerable  lapse  of  tiw  i 
second  amended  petition  was  filel  IVi  ' 
latter  enumerated  many  acta  of  Mglyi 
and  mismanagement  in  the  eondnet  of  tki 
affairs  of  the  failed  bank  charged  to  km 
caused  its  insolvency,  in  additioa  to  tii 
averments  which  had  been  made  in  thtori^ 
inal  petition.  The  defendanto  dcanni 
on  the  ground  of  want  of  jurisdictioo.  h^ 
cause  the  result  of  the  pleading  as  umtM 
was  to  demonstrate  that  the  whole  cum  rf 
action  relied  upon  waa  baaed  upon  the  vit- 
iation by  the  defendanta  of  proriiioai  d 
the  national  bank  act,  and  beeaose.  nlv 
that  act,  no  cause  of  action  in  favor  ef  tki 
plaintiff  was  stated.  The  day  the  Ju— w 
waa  filed  the  action  waa  remofcd  bj  thi  i^ 
f endants  into  the  circuit  court  of  the  UriMi 
States.  That  court  overmlod  a  maidm  ti 
remand  (see  Bailey  ▼.  Mosher,  M  M.M« 
and  subsequently  the  court  nistaiMl  Ik 
demurrer  and  dismissed  the  action.  Ifvii*'  J 
ing  the  action  of  the  cirenit  eovrt,  he«t«K  1 
the  circuit  court  of  aj^ieala  lield  that  ii  §9  ! 
event  the  removal  had  been  made  toe  Itf^ 
'*and  that  the  judgment  of  the  lom  flMt 
dismissing  the  plaintiff's  oaao  was  miMi  | 
without  lawful  jurisdiction  ovw  the  cM-' 
46  C.  G.  A.  471,  107  Fed.  661.  As  a  Ni« 
the  case  went  back  to  the  itate  eavt  ^ 
in  that  court  the  demurrer  to  thi  mmI 
amended  petition  waa  argued  and 

There  was  judgment  agi 
of  the  defendanta,  *for  faUnrt  to 
original   petition,  and  tUi 
affirmed  by  the  auprama  eonrt  of 
Stuart  ▼.  Bank  of  SUplohunt,  ITlMhM 
78  N.  W.  208.    A  aeparate  •mmrn  ts  it 
second  amended  petition  waa  filed  ea  l" 
of  the  defendant  Thompoon  aad  a  iM^ 
Awer  on  behalf  of  the  defendanta  Tiitf  i^ 
Hamer.    In  tlie  anawer  of  ThumpMi  >  ^ 
averred  that,  while  a  atoekholdir.  ki  ^ 
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loit  a  director  of  the  Capital  National  Bank 
.t  the  time  the  plaintiff  made  its  various 
.eposJta;  it  was  denied  that  any  of  tbe 
eportfi  6&t  out  and  referred  to  In  the 
petition  were  signed  or  attested  hy  Thomp- 
on,  and  gpeci ileal )y  for  himself  he  denied 
all  atlegi^  miecunduct  and  misnjanagement 
f  said  hsLiik  on  his  prirt,  and  all  of  the  aU 
Bjged  neglect  of  duty  and  the  eausing  of  the 
aectlvency  of  said  bank,  aa  charged  in  the 
aid  amended  petition." 

The  following  paragraph  was  also  set  up 
Q  tbe  answer: 

"This  defendant  further  sayi  that  the 
aiis«  of  action  set  out  in  the  plainti9"i 
iineiided  petition,  if  it  ha  ire  any^  is  founded 
ipcm  alleged  facts  which,  if  true,  constitute 
,  violation  by  this  defendant,  aa  a  director 
T  atcwkholder,  of  his  duties  as  suoh  di- 
eetor  or  atoekholden  fts  laid  down  and  de- 
toed  in  the  national  banking  laws  of  the 
Jmted  States  above  referred  to*  concerning 
he  gtoi^ernment  and  manag:einent  of  national 
AnJcs.  And  this  defendant  alleges  that  if 
jky  liability  attaches  to  him  as  a  director 
ir  Block  holder  of  said  bank  for  any  act  done 
IT  dot  J  neglected  as  set  forth  tn  said  amend* 
d  petition  or  otherw^ise,  that  such  liability 
i  determined  and  controlled  by  the  na- 
tonal  banking  act  concerning  the  manage- 
aeut  of  national  banks;  and  that,  in  deter- 
ntning  the  liability  of  this  defendant^  there 
i  neeeFBarily  Involved  the  construction  of 
Aid  national  banking  act  relating  to  the 
iutiei  of  directors  and  stockholders  of  na- 
.lonal  banks  That  a  Federal  question  h  in- 
rtAvod  in  determinin|T  the  liability  of  tbia 
l^fendant  by  reason  of  the  alleged  misman> 
Lgement  of  said  bank  and  the  alleged  neglect 
>f  duty  on  the  part  of  this  defendant," 

Matter  alleged  to  constitute  an  estoppel 
i^ain&t  the  further  prosecution  of  the  ac* 
icin,  and  tn  operate  as  a  bar  to  recovery, 
*w»fl  aet  up  in  special  defenses,  which  need 
lot,  however,  be  further  noticed- 

The  answers  of  Yates  and  Hamer  were 
iimilar  in  effect  to  that  of  Thompson,  ex- 
»pt  aa  to  the  allegation  that  Thompson 
praa  not  a  director  when  the  plaintiff  made 
)is  deposits. 

The  cause  was  put  at  issue.  Before  the 
irial  three  of  the  defendants— Walsh,  Ha* 
mcTt  and  Phillips — died,  and  the  actioTi  was 
revived  against  the  administrator  of  Wnlah 
kod  Hnrner,  but  was  iiot  proaecutr^d  further 
i^inst  the  estate  of  Phillips.  The  com- 
^nion  actions  brought  by  different  plain- 
tiffs were  tried  with  the  case  at  bar  by  a 
[mry»  and  there  was  verdict  against  all  the 
lef endants  then  before  the  court,  upon  which 
judgment  was  entered  except  as  to  the  ad- 
miniatrntor  of  Walsh,  in  whose  favor  judg- 
ment was  entered  by  the  coiirt  upon  special 
findings  as  to  him  made  by  the  jury.  After 
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the  correction  of  an  error  in  the  amount  of 
the  judgment  the  case  was  taken  to  tbe 
supreme  court  of  Nebraska ^  where  the  judg* 
meat  was  affirmed.  105  N.  W.  287.  Thia 
writ  of  error  was  then  sued  out,  apparently 
on  behalf  of  all  the  defendants*  We  assume, 
however,  that  Charles  W.  Mosher  and  R.  C. 
Outcalt,  two  of  the  defendants  below,  havt 
abandoned  the  prosecution  of  the  writ.  We 
so  assume  because  no  cost  bond  appears  to 
have  been  furniihed  hy  either;  because  nel- 
Iber  has  appeared  at  the  bar  by  counsel 
and  no  brief  in  their  behalf  has  been  filed, 
and,  on  the  contrary^  in  the  brief  of  the  de- 
fendants ID  error  it  is  stated  that  the  per- 
sons  named  did  not  prosecute  error,  which 
we  take  to  mean  that  the  parties  leferred 
to  have  abandoned  in  this  court  the  prose^ 
cution  of  the  writ  of  error  which  wns  sued 
out  in  their  names,  and  because  the  bill  of 
exceptions  doea  not  contain  the  answers  of 
those  defendants  nor  the  evidence  relating 
to  their  case,  which  would  be  pertinent  to 
consider  if  we  were  called  upon  to  deter- 
mine whether  prejudicial  error  was  commit* 
ted  as  to  them.  None  of  tbe  remaining 
plaintiffs  in  error  were  officers  of  the  bank* 
and  they  were  sued  simply  for  acts  done  as 
directors  thereof. 

*A  motion  to  diamiss  first  requirei  atten-tlfiT] 
tion.  The  asserted  want  of  jurisdiction  in 
this  court  is  based  upon  the  contention  that 
no  Federal  question  was  raised  in  or  de* 
cided  by  the  state  court.  But,  as  will  here- 
after appear,  the  record  plainly  shows  that 
both  In  the  trial  and  appellate  courts  an 
immunity  was  claimed  under  |  5239  of  the 
Revised  Statutes  (U.  S.  Comp.  Stat.  1901, 
p.  3515),  at  least  in  respect  to  the  rule  of 
liability  applied  below,  and  such  immunity 
was  expressly  denied  by  the  state  court,  and 
there  is^  therefore,  jurisdiction,  even  if,  in 
other  respects,  jurisdiction  might  not  be  ex- 
ercised, as  to  which  we  are  not  called  upon 
to  decide.  Schlenimer  v.  Buffalo,  B.  &  P.  R, 
Co.  205  U,  S.  !.  ante,  681,  27  Sup.  Ct.  Rep. 
407;  Tullock  v.  Mulvane,  184  0.  S.  497,  4a 
L.  ed.  667,  22  Sup.  Ct.  Rep.  372;  Metropoli- 
tan Nat.  Bank  v.  Qaggett,  141  U.  S.  520. 
35  L.  ed.  84L  12  Sup.  Ct,  Rep,  ftO;  Logan 
County  Nat.  Bank  v.  Townsend,  139  U,  S. 
67,  35  L.  ed    107,  n  Sup.  Ct.  Rep.  496. 

To  dispose  of  the  controversy  presented 
by  the  record  before  us  we  need  only  con- 
sider the  following  assignments  of  error; 

"7.  The  court  has  erred  in  decidinif  that 
tbe  fact  that  those  plaintiffs  in  error  who 
were  directors  were  without  knowledge  of 
any  falsity  of  the  reports  attested  by  them 
or  some  of  them*  mentioned  in  the  petition, 
was  immaterial^  and  that  such  directors  or 
any  of  them  were  liable  under  the  proof  a 
showing  that  they  were  without  knowledge 
of  the  falsity  of  such  reports;  the  eaid  de- 
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cision  is  in  violation  of  the  provisions  of 
§  5230  of  the  Revised  Statutes  of  the  United 
States,  which  makes  liability  of  the  direct- 
ors dependent  upon  the  fact  that  they 
knowingly  violated  or  knowingly  permitted 
the  violation  of  the  provisions  of  the  na- 
tional banking  act,  and  participated  in  or 
assented  to  such  violation. 

"8.  The  court  has  erred  in  deciding  that 
a  common-law  action  of  deceit  based  upon 
reports  of  the  Capital  National  Bank  made 
to  the  Comptroller  of  the  Currency  and  at- 
tested by  the  directors  of  such  bank  can  be 
maintained  against  such  directors,  without 
knowledge  of  any  false  statements  in  such 
reports,  and  without  any  participation  in 
or  assent  to  any  violation  of  the  national 
[168] banking  act  as  essential  elements  *of  the 
cause  of  action  as  required  by  §  5239  of  the 
Revised  Statutes  of  the  United  States/' 

The  basis  for  these  assignments  is  found 
not  only  in  instructions  given  by  the  trial 
court,  but  in  refusals  to  give  instructions 
asked  by  the  defendants.  The  instructions 
given,  which  are  pertinent  to  the  assign- 
ments, and  which  were  duly  excepted  to  be- 
low, read  as  follows: 

"Bank  officers  and  directors  who  make  or 
participate  in  a  published  report  of  the 
financial  condition  of  the  banks  of  which 
they  are  such  officers  and  directors  may  be- 
come liable  for  damages  sustained  by  one 
depositing  money  in  such  bank  in  reliance 
upon  the  false  representation  of  the  condi- 
tion of  the  bank  contained  in  the  report, 
even  though  such  director  or  officer  did  not 
know  that  his  report  so  published  was  in 
fact  false  or  untrue. 

"The  director  of  a  bank  who  publishes  or 
participates  in  the  publication  of  a  report 
of  its  condition,  by  such  act  asserts  that  the 
statements  contained  in  such  report  are  sub- 
stantially true,  and  he  cannot  rely  upon  his 
ignorance  of  the  true  condition  of  the  bank 
as  a  defense  to  an  action,  when  he,  in  such 
published  reports,  represents  the  bank  to  be 
solvent,  if  in  truth  it  is  not  solvent  and 
its  assets  are  fictitious  or  worthless  or  its 
liabilities  so  much  greater  than  its  assets  as 
to  render  the  bank  insolvent. 

"A  director  or  executive  of  a  national 
bank  is  responsible  for  the  making  and  pub- 
lication of  a  false  report  of  its  financial  con- 
dition, though  he  did  not  personally  make 
and  publish  such  statement,  if  he,  in  any 
manner,  participated  in  the  making  or  pub- 
lication thereof.  A  director  of  a  national 
bank  is  presumed  to  know  its  true  condition 
and  that  the  law  requires  a  true  statement 
of  its  affairs  to  be  made  and  published  by 
the  bank  from  time  to  time,  and  if  one  has 
been  a  director  or  executive  officer  of  such 
a  bank  for  a  long  period  of  time  he  is  pre- 
sumed to  have  knowledge  of  the  making  and 
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publishing  of  the  statemenU  of  tti  mtA- 
tion,  and  the  burden  is  east  upon  Ub  ti 
overcome  this  presumption  by  compdwdif* 
idence.  J 

*"The  jury  are  instructed  that  iBSHtAM 
as  the  law  required  that  all  reports  asde  tf 
a  national  bank  to  the  Comptralkr  sf  tlii 
Currency  shall  be  published  at  thi  oftm 
of  the  bank,  in  a  newspaper  at  ths  |in 
where  the  bank  is  established,  yw  ksit  i    ] 
right  to  consider  such  published  repoitisi     < 
have  been  introduced  In  evidence  fai  tUli^     - 
tion,  purporting  to  have  been  sfgMJ  mi    \ 
whose  names  appear  In  such  paWikl  it-     ! 
ports  as  having  been  authorized  by  mA 
defendants  so  appearing  to  have  ilgiMi  tki 
same." 

Of  the  Instructions  refused,  to  vhU  «- 
oeptlons  was  taken,  we  need  only  qpoto  Hi 
following: 

'The  jury  are  instructed  that  if  yoi  M 
from  the  evidence  introduced  In  rcfcrmli 
any  one  of  the  directors  naned  In  iqr  w 
of  the  said  cases  that  such  direetor  tt  ■! 
knowingly  violate  any  of  the  m|uhiiiii 
of  the  national  banking  act  under  wUA  hi 
was  acting  as  such  direetor,  bat  isM  ii 
good  faith,  trusting  and  eonlldiflg  li  ttt  if- 
ficers,  agents  of  the  bank,  having  m  tmm 
to  suspect  the  Integrity  aiid  boncsty  of  Of 
one  of  such  officers  and  agents,  thn  yn  M 
instructed  that  your  verdiet  ihonld  li  k 
favor  of  such  defendant." 

Concerning  the  cause  of  actiou  nl  tti 
proof  required  to  justify  a  reeofciy,  ttt  » 
preme  court  of  Nebraska  said: 

The  petitions  show  misfeasaMt  sil  ill* 
management  on  the  part  of  the  dttaiiA 
as  officers  of  the  bank,  and  that  the  Iflk 
thereby  sustained  damages,  tal  tiMy  Atf 
more  than  that.  They  show  that  ttt  i» 
f endants  made  and  pubHalnd  fain  sil  lii* 
leading  statements  eoneemipg  the  tHMM 
condition  of  the  bank,  whwubj  thi  plrii* 
tiffs  were  induoed  to  beeome  Bad  mfcii 
creditors,  to  their  damage.  In  short.  ^H^ 
ever  other  allegation  may  be  eortriHl  h 
the  petition,  they  also  eoataiu  siArialtl 
constitute  a  oommon-law  aetiaB  fv  kt^ 
That  the  party  upon  whoa  tht  in*  * 
imposition 
a 

against 

for  damages  resulting  to  Mm 
that  his  right  of  *aetkm  doai  MiMtM 
Federal  sUtntee,  hut  the  oohbh  kK^ 
no  longer  an  open 


hat  the  party  upon  wIknb  the  ■■■  * 

aposition  was  praetiMd  by  tht  iflVi' 

national  bank  may  —«■*■«■  ■■  9^ 

{ainst  them  in  his  own  uaan  Mi  l" 


"It  was  ineumbent  on  the 
Ubllsh,  by  a  prep«"UeiMee  oif  the 
(1)  That  the  di  m 

meats  purportl      m     mnt  the 
dition  of  the  *      •ii«k    h 
ticipated 


Ifttat  iuch  statement 8  were  false;  <3)  That 
)h^  plaint iflfB  aeireraUy  relied  updn  auch 
pAatements  and  believed  them  to  be  tme^ 
ind  were  thereby  misled^  to  their  injury,  j^ 
^  tht  first  proposition,  the  eyidenoe  shows 
^liat  none  of  the  statements  were  actuallj 
ki&de  by  all  of  the  defendants,  but  that  e&^h 
lefendatit  pnrticipiited  in  making  tome  of 
iiem.  It  is  urged  on  behatf  of  the  defend- 
iBt  Thompion  that  he  participated  In  mak- 
ing bttt  one  of  them.  That  is  a  mistake; 
the  evidence  h  conclusive  that  he  signed  and 
■artidpated  in  making  at  least  fonr  of  them » 
j^e  firat  being  that  made  and  published  De- 
cember 28,  1S36,  the  last,  that  made  and 
published  July  9,  1891.  The  mistake  arises, 
pcrliaps,  from  the  construction  which  the  de^ 
fendai^ti  seem  to  place  on  the  petitions. 
rhe  petitions  set  out  two  of  the  state* 
menta  at  length,  but  it  is  also  alleged  that 
It  diTeri  other  times  and  dates,  between  the 
|Sth  da  J  of  Deeember^  18S6,  and  the  21st 
lay  of  January,  1893,  the  defendants  made 
ind  published  other  false  and  misleading  re- 
Iporti  purporting  to  show  the  condition  of 
Ihe  bank  which  were  relied  upon  by  the 
plaintiff.  The  defendants  appear  to  take 
Ihe  position  that  plaintiffs  should  be  re- 
stricted to  the  two  reports  set  out  at  length. 
We  do  not  think  so.  The  allegations  of  the 
petitions  are  sufficiently  broad  to  admit 
proof  of  any  and  all  statements  made  on 
and  between  the  dates  just  mentioned.  If 
definiteiiess  and  certainty  required  ail  such 
itatementa  to  be  set  out  at  lengthy  the  rem- 
edy was  by  motion/' 

It  is  not  to  be  doubted  that,  although  the 
pilaintifr  alleged  the  making  of  faUe  verbal 
and  written  statements,  there  was  no  at- 
tempt to  estiiLIish  any  verbal  misrepre- 
fientations.  It  is  •also  certain,  even  if  it  be 
conceded,  arguendo,  that  there  was  some  evi- 
dence tending  to  show  the  muking  of  al^ 
leged  written  representations  other  than 
ihoae  C43ntained  iu  the  official  reports  made 
by  the  association  to  the  Comptroller  of 
the  Currency,  and  published  in  conformity 
to  the  national  bank  act,  that  such  latter 
ttatements  were  eonnted  upon  in  the  amend- 
ed petition,  and  were,  if  not  excluaively, 
certainly  principally,  the  grounds  of  the  al- 
leged false  representations  covered  by  the 
proof.  Under  this  state  of  the  recordT  ir- 
respective of  the  nature  and  extent  of  the 
proof  required  to  maintnin  an  action  of  de^ 
oeit  at  common  law,  the  question  isr  Did 
the  supreme  court  of  Nebraska  rightfully 
decide  that  the  plaintiff  was  entitled  to  re- 
cover  against  the  defendant  directors  upon 
proof  merely  of  the  following  facts:  **(!) 
Tliat  the  defendants  published  the  state- 
menta  purporting  to  show  the  financial  con- 
dition of  the  Capital  National  Bank  or  par- 
ticipated in  the  publication  thereof;  (2) 
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That  such  statement  were  false;  {3)  That 
the  plaintiffs  severally  relied  upon  such 
statements  and  believed  them  to  be  true, 
and  were  thereby  misled,  to  their  injury  t" 
And  the  e:iact  import  of  the  propositions 
which  were  thus  stated  by  the  court  below 
and  were  made  the  test  of  the  right  of  the 
plaintiff  to  recover  is  plainly  shown  by  an 
opinion  of  the  Nebraska  court  cited  in  its 
opinion  in  this  case;  vi^.,  Geraer  y.  Mosher^ 
58  Neb.  135,  46  L.ELA,  244,  78  N.  W.  384, 
whieh  involved  the  liability  of  the  directort 
of  the  very  same  national  bank  with  whose 
failure  this  record  is  concerned.  The  court 
said: 

**The  defendants  in  the  preaent  suit,  who, 
as  directors,  attested  the  reports  made  by 
the  Capital  National  Bank  to  the  Comp- 
troller of  the  Currency,  by  such  act 
vouched  for,  or  certified  to,  the  absolute 
truthfulness  of  the  statements  therein  con^ 
tained,  and  not  that  the  report  was  correct 
so  far  aa  the  directors  knew  or  had  been  ad- 
vised by  the  proper  performance  of  their 
duties  as  directors.  The  means  of  informa- 
tion, this  record  shows,  were  accessible  to 
thetn^  It  was  their  duty  to  know  whether 
the  reports  were  correct  or  not. 

•"In  our  view,  whether  the  attesting  di  [I7tj 
rectors  poasesaed  knowledge  of  the  falsity 
of  their  reports  Is  wholly  immaterial  They 
were  in  fact  false  and  untrue*  and  those  who 
deposited  money  with  the  bank,  or  who  pur- 
chased fttoeic  of  the  corporation,  in  reliance 
Qpon  the  truthfulness  of  the  contents  of 
those  reports,  were  as  much  deceived  and 
damaged  thereby  as  though  the  directors, 
when  they  sighed  the  reports,  knew  them 
to  be  false  That  they  were  innocent  of  the 
true  situation  or  condition  of  the  affairs  of 
the  bank  is  wholly  an  unimportant  consid- 
eration* since  proof  of  a  mienier  h  not  nec- 
essary to  a  recovery  This  court  has  fre- 
quently asserted  that,  to  maintain  an  action 
for  false  representations,  it  is  not  essential 
that  it  be  shown  that  they  were  intention- 
ally or  knowingly  made  by  the  defendant. 
This  is  the  rule  in  ordinary  causes,  and  no 
vulid  reason  can  be  suggested  or  pointed  out 
why  the  same  principle  should  .not  apply  in 
actions  for  deceit  against  the  directors  of  a 
banking  corporation.  Certainly  no  case  has 
come  under  our  observation  which  has  made 
an  exception  in  their  favor." 

The  proper  solution  of  the  question  above 
propounded  necessitates  a  consideration  of 
the  legislation  of  Congress  respecting  na* 
tional  banks. 

By  fi  24  of  the  national  bank  act  of  Feb- 
ruary 25,  1863  (chap.  5S,  12  Stat,  at  L.  MB, 
671  )>  each  association  was  required  to  make 
and  forward  to  the  C^omptroUer  of  the  Cur- 
rency quarterly  reports^  containing  '*a  true 
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statement  of  the  condition  of  the  associa- 
tion making  such  report/'  in  respect  to 
enumerated  items,  and  it  was  provided  that 
such  report  "shall  be  verified  bv  the  oath 
or  affirmation  of  the  president  and  cashier, 
and  all  wilful  false  swearing  in  respect  to 
such  report  shall  be  perjury,  and  subject  to 
the  punishment  prescribed  by  law  for  such 
offense."  It  was  made  the  duty  of  the 
Comptroller  to  publish  full  abstracts  of  such 
reports,  as  to  specified  items,  in  newspapers 
printed  in  the  cities  of  Washington  and 
New  York,  **and  a  separate  report  of  each 
association"  was  required  to  be  published, 
at  the  expense  of  the  association,  in  a  news- 
[173]paper  'published  in  the  place  where  such  as- 
sociation was  established.  Associations  lo- 
cated in  a  number  of  the  leading  cities  were 
also  required  to  publish,  in  a  newspaper 
published  where  the  association  was  located, 
a  statement,  under  the  oath  of  the  president 
or  cashier,  of  the  condition  of  the  associa- 
tion, showing  the  average  amount  of  loans 
and  discounts,  specie,  deposits,  and  circula- 
tion. By  §  45  the  cashier  of  each  associa- 
tion was  required  after  each  dividend  to 
make,  under  oath,  "a  full,  clear,  and  ac- 
curate statement  of  the  condition  of  the  as- 
sociation," enumerating  specified  particulars, 
which  statement  was  to  be  forthwith  trans- 
mitted to  the  Comptroller  of  the  Currency 
The  national  bank  act  of  June  3,  1864  (chap. 
106.  13  Stat,  at  L.  109),  substantially  re- 
enacted,  in  a  much  condensed  form,  the  re- 
quirements as  to  quarterly  reports  of  the 
financial  condition  of  each  association.  The 
abstract  of  such  reports  was  required,  how- 
ever, to  be  published  by  the  Comptroller 
only  in  the  city  of  Washington,  and  every 
association  was  required  to  make  a  monthly 
statement  of  its  condition  under  the  oath 
of  the  president  or  cashier.  For  each  day 
after  five  days'  delay  in  making  a  report 
each  bank  was  made  liable  to  a  penalty  of 
$100.  The  act  of  1864  did  not  contain  a  re- 
quirement for  the  making  and  transmittal 
to  the  Comptroller  of  a  statement  following 
the  declaration  of  a  dividend. 

By  an  act  approved  March  3,  1869  (chap. 
130,  15  Stat,  at  L.  326,  U.  S.  Comp.  Stat. 
1901.  p.  3408),  in  lieu  of  the  reports  re- 
quired by  the  national  bank  act  of  1864,  it 
was  made  the  duty  of  each  association,  on 
the  requisition  of  the  Comptroller,  to  make 
not  less  than  five  reports  in  each  year. 
These  reports  were  not  only  required  to  be 
veritied  "by  the  oath  or  alTirmation  of  the 
president  or  cashier  of  such  association,"  but 
to  \h'  "attested  by  the  sijrnature  of  at  least 
three  of  the  directors."  Publication  of  such 
reports  was  required  to  be  made  in  a  news- 
paper published  in  the  place  where  the  asso- 
ciation was  established,  and  a  penalty  of 
$100  for  each  day's  delay  after  a  specified 
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time  in  nmking  and  transmittiiig  the  nporl 
was  authorized  to  be  retained  by  the  Tim- 
urer  of  the  United  States  out  of  intemt  te 
the  association.  *Each  assodatioa  wai  i1h[11| 
required  to  make  a  report,  atterted  by  tke 
oath  of  its  president  or  cashier,  witbii  ta 
days  after  the  declaration  of  a  dividcii 
stating  the  amount  of  each  dividend  sad  tk 
amount  of  net  earnings  in  ezeeis  oi  mA 
dividends. 

As  embodied  in  the  Revised  Statatsi  tk 
provision  became  |  5211  (U.  S.  Comp.  StiL 
1901,  p.  3498),  and  is  copied  in  the  Bsipat 

By  I  39  of  the  act  of  1863.  as  well  u  bj 
I  9  of  the  act  of  1864.  a  director  of  s  m- 
tionai  bank  was  required,  tnter  alis,  u  k 
is  now  required  by  |  5147,  Rev.  Stat  (U. 
S.  Comp.  Stat.  1901,  p.  3464).  to  'taktu 
oath  that  he  will,  so  far  as  the  dutv  h- 
volves  on  him,  diligently  and  honestlj  M- 
minister  the  affairs  of  such  assoeiatkai,  mk 
will  not  knowingly  violate,  or  willingly  fa- 
mit  to  be  violated,  any  of  the  prorisioM  ti 
this  title."  In  the  acts  of  1863  aisd  IM 
the  concluding  word  used  was  not  *titli^' 
but  "act." 

Sections  50  and  52  of  the  act  of  1883  (II 
Stat,  at  L.  679,  680,  chap.  58)  were  pneti- 
cally  identical,  and  If  53  and  55  of  the  tfk 
of  1864  (13  Stat,  at  L.  116,  chap.  IOi,U.& 
Comp.  Stat.  1901,  pp.  3516,  3497)  wwtihi 
substantially  alike,  and  by  those  seellM 
civil  and  criminal  liabilities  were  anthoriai 
to  be  assessed  against  and  imposed  «poi  i- 
rectors  of  banking  associations  in  evtrii 
contingencies.  Section  52  of  the  act  of  lNi_ 
*and  I  55  of  the  act  of  1864— m  i 


tSec.  5211  Every  association  shall  aihi 
to  the  Comptroller  of  the  Cnrrenej  aot  ha 
than  five  reports  during  each  year,  acr  infi^f 
to  the  form  which  may  be  prescribed  bv  liii^ 
verified  by  the  oath  or  aflbnatioa  of  Ik 
president  or  cashier  of  such  ■— *^*»—  mi 
attested  by  the  signature  of  at  kast  tk« 
of  the  directors.  Eaeh  sndi  report  ihil  iV* 
hibit,  in  detail,  and  under  appropriate  keik 
the  resources  and  liabilitiea  of  the  [a 
tions]  [association]  at  the  does  of  k 
on  any  past  day  by  him  spedflsd;  aadi 
be  transmitted  to  the  Cboiptrolkr 
five  days  after  the  receipt  of  a  rsqiMit « 
requisition  therefor  from  him,  tad,  k  tk 
same  form  in  whidi  it  is  nude  to  the  Gbi^ 
troUer,  shall  be  published  in  a  Miyi* 
published  in  the  place  where  MHh  MMi- 
tion  is  establishea,  or,  if  there  k  w  M*^ 
paper  in  the  place,  thra  in  the  oae  piUkkl 
nearest  thereto  in  the  aame  eoontj,  at  ^ 
expense  of  the  aasoelatloB;  and  aiA  fn^ 
of  publication  shall  be  furnished  ■■  BV^ 
required  by  the  OomptroII«r.  Tke  f 
ler  shall  also  hftTe  po^er  to  call  te  I 
reports  from  any  iMrtienlar 
whenever,  in  his  moit,  Ike 
necessary  in  ordei  i^  a  full  waA 
knowledge  of  its  eondiUoB.  
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tbe  act  of  April  6,  1869    (chap.  11, 
L  at  L.  7),  construe  m  the  act  of 

mo  (chap.  226,  16  Stat,  at  L,  195, 
k^mp.  Stat  IDOl,  p,  34&7),  making  it 
aae  to  aid  or  abet  an  ofRcer  or  agent 

aBsoclation  In  doing  th«  acts  pro- 
in  I  55  of  the  act  1864,  with  intent 
lud  or  deceive — became  §  5209  of  the 
L  Statutes  (U.  S.  Corap.  Stat.  ISCH, 
)*  It  is  copied  in  the  margin* t 
on  m  of  the  act  of  lg63  and  §  55  of 
of  1B64  became  S  5239  of  the  Kevi^d 
s.  reading  as  foiJowa; 

5239.  If  the  directors  of  any  na- 
tmnking  assoeiation  Bhall  knowinglj 

or  knowingly  permit  any  of  the  of- 
igenta,  or  acrvantfl  of  the  aesociation 
ate,  any  of  the  provisionn  of  this 
II  tbe  rights,  privilegcHj  and  fran- 
»f  the  nsaociation  shall  be  thereby 
d.  Such  violation  shall,  however,  he 
aed  and  adjudged  by  a  proper  clr- 
iitriet»  or  territorial  court  of  the 
States,  in  a  suit  brought  for  that 
I  by  the  Comptroller  of  the  Cur- 
n  his  own  name,  before  the  associa- 
all  be  declared  dissolved.  And  In 
f  such  violation,  every  director  who 
latod  in  or  assented  to  the  same  shall 
liable  in  his  personal  and  individual 
f  for  all  damages  which  the  associa- 
I  shareholders,  or  any  other  peraoiit 
i¥e  sustained  in  consequence  of  such 

M  the  early  nets  relating  to  the  tm- 
>ankB,  BO  in  the  sections  of  the  Re- 
tatutes  on  the  same  subject,  there 
ny  provisions  specilically  enjoining 
ig  or  not  doing  of  certain  acta  hy  the 
ion  or  its  oflkers.  Thuj?,  by  5  5137, 
at,  U.  S.  Corap.  Stat.  lOOl"  p.  3460 
'ly  i  28  of  the  act  of  1864),  a  na- 
ank  is  prohibited  frorn  acquiring-  real 
or  purposes  other  than  those  specl- 
he  act,  and  is  forbidden  to  hold  real 
under  certain  contingencies,  more 
specified  length  of  time;  by  S  5200, 
at.,  U.  S.  Comp.  Stat.  1901,  p.  3494 
I J  §  29  of  the  act  of  1864),  it  ia  pro- 
to  loan  to  any  person  or  corporation 
s  of  one  tenth  of  tbe  c^ipital  stock 
,k;  by  §  5201,  Rev.  Stat.,  U.  S.  Comp.  I 


Stat  1901,  p.  3494  (formerly  |  35  of  the  act 
of  1864),  banking  asBodatioas  are  forbidden 
to  loan  or  purchase  their  own  stock;  by  f 
5202,  Rev,  Stat,,  U.  S.  Comp.  Stat.  1001*  p, 
3404  (formerly  §  36  of  the  act  of  1S64).  as- 
sociations are  forbidden  to  become  indebted 
or  become  in  any  way  liable  exceeding  the 
amount  of  their  capital  stock  except  on  ae" 
count  of  specified  demands;  by  §  5203^  Rev« 
Stat,  U,  8<  Comp.  Stat,  1901,  p.  3495  (for- 
merly section  37  of  the  act  of  lS(i4h  a  restric- 
tion is  imposed  upon  the  use  of  circulating 
notes;  by  |  5204,  Rev.  Stat,  U.  S.  Comp. 
Stat,  1901,  p.  3495  (formerly  §  38  of  the  act 
of  1864),  the  withdrawal  of  the  capital  of 
an  association  while  continuing  its  opera' 
tions  is  forbidden^  either  in  tne  form  of  div- 
idends or  otherwise;  and  |  5205,  Rev.  Stat,, 
U.  S.  Comp,  Stat  1901,  p.  Mm  (formerly  | 
39  of  the  act  of  1864),  embodies  a  re^trietion 
upon  the  use  of  notes  of  other  banks.  In 
addition  to  these  sections  of  course  may  be 
considered  the  various  sections  enjoining  tba 
making  and  publishing  of  periodical  reports 
of  the  associntion,  to  which  we  have  here- 
tofore referred. 

It  thus  becomes  obvious  that  the  national 
bank  act  imposes  upon  directors  duties  which 
would  not  rest  upon  them  at  common  law,  " 
and  that  among  such  duties  is  the  furnish- 
ing to  the  Comptroller  of  the  Currency  re- 
ports concerning  the  condition  of  the  bank 
and  the  puhlication  thereof.  Although  the 
statutory  provisions  subsequent  to  the  act 
of  1863,  relating  to  the  making  and  piiblifih- 
ing  of  such  reports,  do  not^  aa  did  *the  act  oillTTi 
1S63,  e3£ press ly  require  that  the  report,  when 
made,  should  contain  a  "true"  statement  of 
tbe  condition  of  the  association,  yet,  by 
necessary  implication^  such  is  the  character 
of  the  statement  required  to  be  made^  and 
by  tbe  like  implication  the  making  and  pub- 
lishing of  a  false  report  is  prohibited. 

Considering  the  text  of  the  national  bank 
act,  as  now  embodied  in  the  Revised  Stat- 
utes, including  t  5239,  we  think  the  latter 
flection  afFords  the  exclusive  rule  by  which 
to  measure  the  right  to  recover  damages 
from  directors,  based  upon  a  loss  alleged  to 
have  resulted  solely  from  the  violation  by 
such  directors  of  a  duty  expressly  imposed 
upon  them  by  a  provision  of  the  act.    By  the 


.  5209.  Every  president,  director, 
teller,  clerk,  or  agent  of  any  asso- 
who  embezzles,  abstracts,  or  wil- 
Isapplies  any  of  the  moneys,  funds, 
ts  of  the  association,  or  who,  with- 
iority  from  the  directors,  issues  or 
circulation  any  of  the  notes  of  the 
ion;  or  who,  without  such  authority, 
•  puts  forth  any  certificate  of  depos- 
es any  order  or  bill  of  exchange, 
my  acceptance,  assigns  any  note, 
aft,  bill  of  exchange,  mortgage,  judg- 
decree;  or  who  makes  any  ifalse  en- 


try in  any  book,  report,  or  statement  of  the 
association,  with  intent,  in  either  case,  to  in- 
jure or  defraud  the  association  or  any  other 
company,  body  politic  or  corporate,  or  any 
individual  person,  or  to  deceive  any  officer 
of  the  association  or  any  agent  appointed 
to  examine  the  affairs  of  any  such  associa- 
tion; and  every  person  who,  with  like  in- 
tent, aids  or  abets  any  officer,  clerk,  or 
agent  in  any  violation  of  this  section, — shall 
be  deemed  guilty  of  a  misdemeanor,  and 
shall  be  imprisoned  not  less  than  five  yeara 
nor  more  than  ten. 
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first  sentence  of  the  section  mentioned  a  for- 
feiture of  the  charter  is  entailed  '*if  the  di- 
rectors of  any  national  banking  association 
shall  knowingly  violate,  or  knowingly  per- 
mit any  of  the  officers,  agents,  or  servants 
of  the  association  to  violate,  any  of  the  pro- 
visions of  this  title."  And  the  last  sentence 
ordains  the  rule  by  which  civil  liability  is  to 
be  determined,  by  providing  that  "every  di- 
rector who  participated  in  or  assented  to  the 
same  shall  be  held  liable  in  his  personal  and 
individual  capacity  for  all  damages  which 
the  association,  its  shareholders,  or  any  oth- 
er person  shall  have  sustained  in  conse- 
quence of  such  violation."  As  the  section 
thus  comprehends  all  the  express  commands 
to  do  or  not  to  do,  as  to  directors,  con- 
tained in  the  national  bank  act,  and  besides 
specifies  the  nature  of  the  conduct  of  di- 
rectors from  which  their  civil  liability  foi 
violation  of  such  commands  may  arise,  it 
results  that  liability  cannot  be  entailed  upon 
them  by  exacting  a  different  and  higher 
standard  of  conduct  as  regards  such  com- 
mands than  that  established  by  the  statute 
without  depriving  directors  of  an  immunity 
conferred  upon  them.  That  the  words  "shall 
knowingly  violate,  or  knowingly  permit/' 
etc.,  found  in  the  first  sentence  of  |  5230, 
Rev.  Stat.,  were  intended  to  express  the 
rule  of  conduct  which  the  statute  estab- 
lished as  a  prerequisite  to  the  liability  of 
(iirootors  for  a  violation  of  the  express  pro- 
|[178]  visions  *of  the  title  relating  to  national 
banks,  is  additionally  shown  by  the  oath 
which  a  director  is  required  to  take,  where- 
in, as  already  stated,  he  swears  "that  he 
will,  so  far  as  the  duty  devolves  on  him, 
diligently  and  honestly  administer  the  af- 
fairs of  such  association,  and  will  not  know- 
ingly violate,  or  willingly  permit  to  be  tIo- 
lated,  any  of  the  provisions  of  this  title." 
Mark  the  contrast  between  the  general  com- 
mon-law duty  to  "diligently  and  honestly  ad- 
minister the  affairs  of  the  association"  and 
the  distinct  emphasis  embodied  in  the  prom- 
ise not  to  ''knowingly  violate,  or  willingly 
permit  to  be  violated,  any  of  the  provisions 
of  this  title."  In  other  words,  as  the  stat- 
ute docs  not  relieve  the  directors  from  the 
common -law  duty  to  be  honest  and  diligent, 
the  oath  exacted  responds  to  such  require- 
ments. But  as,  on  the  other  hand,  the  stat- 
ute imposes  certain  express  duties  and  makes 
a  knowin;::  violation  of  such  commands  the 
test  of  civil  liability,  the  oath  in  this  regard 
also  conforms  to  the  requirements  of  the 
statute  by  the  promise  not  to  "knowingly 
violate,  or  willingly  permit  to  be  violated, 
any  of  the  provisions  of  this  title." 

And  ^iMieral  considerations  as  to  the  spirit 
and  intent  of  the  national  bank  act  (Easton 
v.  Iowa.  188  U.  S.  220,  47  L.  ed.  462,  23  Sup, 
Ct.  Rep.  288;  Davis  v.  Elmira  Sav.  Bank,  161 


U.  S.  275,  40  L.  ed.  700,  16  Sap.  Ct  Bfp 
502)  aljo  render  necessary  the  eoselBiioa 
that  the  measure  of  responsibility  eoncm- 
ing  the  violation  by  directors  of  npmi 
commands  of  the  national  bank  act  it.  ii 
the  nature  of  things,  exclusively  pmrwi 
by  the  specific  provisions  on  the  rabjfct  en- 
taincd  in  that  act.  Thus,  a  eontruy  eos- 
elusion  would  lead  to  a  varying  BftiBf  if 
responsibility  in  the  wrenl  states  ia  wUik 
the  question  of  liability  might  triie.  im- 
pending upon  the  conceptions  of  the  itsir 
courts  of  last  resort  as  to  the  mssii^  if 
the  act  of  Congress  imposing  the  tej. 
Hence,  it  would  follow  that  the  warn  fn- 
vision  of  the  statute  might  mean  om  tUf 
in  one  state  and  a  different  thing  in  aiolkr. 
The  confusion  which  would  resnlt  ii  iptlj 
illustrated  by  a  review  made  bj  thi  n- 
preme  court  of  Ohio  in  the  leetit  sbk  rf 
Mason  v.  Moore,  73  Ohio  St.  275,  4  IMJL 
(N.S.)  5(17,  76  N.  E.  032,  of  the  eoelietiiv  , 
state  adjudicatione  as  to  the  *pnp«  nblKni 
be  applied  to  fix  the  liability  of  bsik  «- 
rectors  to  third  persons  in  an  setlos  ef  ir- 
ceit  at  common  law.  The  f rustnlioB  ef  th 
public  policy  embodied  in  the  nstiossl  ksk 
system  by  the  crippling  of  the 
of  such  institutions,  whieb 
from  holding  that  direetors,  ia 
the  duties  imposed  upon  them  bj  thi  m- 
tional  hank  act,  might  be  hold  Usbh  diflfc 
not  by  the  standard  of  eoBdwk  vIM  tki 
act  provides  for  a  TioIaUoB  of  Its  flfMi 
commands,  but  bj  anotber  and  ^tm^^m, 
is  apparent  Under  wnA  a  eoMifte  it 
might  well  be  that  prudent  aad 
persons  would  dedine  to  assow  t!M 
charge  of  the  duties  impossd  bj  the 
because  of  the  baard  of  an  laHrtihp 
cuniary  liabiHty  wbiA  the 
the  duty  did  not  eontemplatSL 

The  civil  liability  of  aafe 
ore,  then,  in  respect  to  thi 
lishing  of  the  official  rsports  of  the 
of  the  bank,  a  duty  solely  s^JsiMi  l|f  ^ 
statute,  being  govemed  bj  tin  MttwlM 
act,  it  is  self-eridnt  tteft  thi  nb  • 
pressed  by  the  statots  is  «Mi%  ^ 
cause  of  the  elenentarypriM^Isi  till  «te 
a  statute  cnatea  a  My  sai  p««** 
a  penalty  for  nonperf oraaM^  thi  lib  P*" 
scribed  in  the  staftuta  is  the  entariw  1^ 
of  liability.  Tmmue  4  IL  Iht  ftift« 
Dearing,  OIU.  &S8,ai^»Ii.ii.WM 
and  oases  cited.  The  offvor  ii  the  M^" 
below  beoomso  at  onoa  appaNil  «hM  ^ 
correctness  is  tsotsd  bj  thi  nh  IM  ^i 
statute  is  appl*«"**>*  ^^  pnHribM  Hi* 
dusive  test  of  f .    The  iidte  * 

we  have  a     u  i  Ml  thi  «■!  M^ 

rested  itaj     j      n     i    ■tha*iMi<'' 
national  laly  Wi0t0l9^ 
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ticipatfil  in  or  aftsented  to  th^  making  and 
I  publishing  of  an  untrue  olficml  report  of 
Ibe  condition  of  the  bank  w<*r^  civ  it  13^  liable 
to  anyone  det?eived  to  his  injury  bj  such 
report.  Indeed,  \n  one  aapect,  the  ruling  be- 
low went  further  than  thia,  since  it  was,  in 
aubstanee^  decided  that,  despite  the  eicereise 
of  diligence  by  the  director,  if  he  attested 
an  untrue  report  be  was  civilly  liable,  be* 
^iuae  he  did  so  at  his  rink,  since  it  was  his 
duly  to  know  or  to  refrain  frona  acting. 
JThat  this  imposed  a  ^higher  standard  of 
leonduet  than  was  required  hy  the  statute  ia 
^otiricHis,  but  is  clearly  also  eetabliahed  by 
ppenoua  decisions  of  this  courts  pointing 
^oot  that  where  by  law  a,  respouaibility  is 
'  oiade  to  arise  from  the  violation  of  a  atat- 
nle  knowingly f  proof  of  something  more 
than  negligence  is  required^  that  is,  that 
the  violation  muat  in  effect  be  intentional, 
McDonald  v,  Williams,  1T4  U.  S.  39T|  43  L. 
ed.  1022,  19  Sup.  Ct.  Rep.  743  j  Potter  r. 
United  States,  155  U,  S.  438,  44d,  39  L.  ed. 
ftl4,  217,  IB  Sup.  Ot.  Hep.  144,  and  cases 
elted.  See,  also,  Utley  v.  Hill,  155  Mo,  232, 
£04,  et  seq,  49  L.R.A.  323,  7S  Am.  St.  Rep. 
;  539,  55  S.  W.  1091,  and  cases  cited. 

Of  course^  in  what  has  been  said  we  hav# 
Bonfined  ourselves  to  the  precise  question 
I*  arising  for  deeision,  and  therefore  must  not 
I  be  understood  as  expressing  an  opinion  as 
I  to  whether  and  to  what  extent  directors  of 
I  national  banks  may  be  civilly  liable  by  the 
|>rinciples  of  the  common  law  for  purely 
voluntary  statements  made  to  individuals 
or  the  public,  embodying  false  representa- 
tions as  to  the  financial  condition  of  the 
bank,  by  which  one  who  has  rightfully  re- 
lied upon  such  representation  has  been 
damaged.  And  because  we  have  applied  in 
this  case  to  the  duty  expressly  imposed  by 
the  statute  the  standard  of  conduct  estab- 
lished therein  we  mnsi  not  be  considered 
as  expressing  an  opinion  upon  the  correct- 
Bess  of  the  views  enunciated  by  the  court 
below  concerning  th^  standard  which  ehould 
be  applied  solely  under  the  principles  of  the 
common  law,  to  fix  the  civil  liabilities  of 
directors  in  an  action  of  deceit.  See  Brigga 
T.  Spaulding.  141  U.  S.  132,  35  L.  ed.  662, 
11  Sup.  Ct.  Rep.  924. 

There  is  a  suggestion  that  th«  subject- 
matter  of  this  controversy  is  so  inherently 
Federal  that,  althoucjh  the  judgments  of  the 
circuit  court  and  of  the  circuit  court  of 
appeal!,  remanding  the  cause  to  the  state 
court  t  may  not  be  re-exjimined  (25  Stat,  at 
L.  435,  chap.  866,  U.  S.  Comp.  Stat.  1 001,  p. 
509),  nevertheless  it  should  now  be  decided 
that  the  state  court  was  wholly  devoid  of 
jurisdiction.  Thia  claim  is  predicated  upon 
the  provision  of  §  5239,  Rev.  Stat.,  cc^nfer 
ling  exclusive  juriadiction  on  L'ourts  of  the 
United  States  to  declare  a  forfeiture  of  the 
206  U.  S. 


charter  of  a  national  bank  as  the  result  of 
wrongs  committed  by  the  directors,  and  the 
contention  that  a  declaration  of  such  for- 
feiture 19  a  prerequisite  to  *aii  action  to  en^[181^ 
force  the  civil  liability  of  directors,  and  that 
such  action  could  only  be  brought  in  the 
court  of  the  United  States  after  a  forfei* 
ture  has  been  adjudged.  We  content  our- 
selves with  saying  that  we  think  these  coii- 
lentions  are  without  merit. 

It  follows  froin  what  has  been  said  that, 
aa  to  Mosher  and  Outcalt,  two  of  the  personi 
named  aa  plaintiffs  in  error  in  tbc  writ  and 
citation,  the  writ  of  error  is  dismissed  for 
want  of  prosecution;  as  to  the  other  plain* 
tiS's  in  error,  the  judgment  below  is  reversed 
and  the  case  ia  retnanded  for  further  pro- 
ceedings not  inconsistent  with  thia  opinioiL 


CHARLES  E.  YATES  et  al.f  Plffs.  in  Err., 

V. 

UTICA  BANK,  (No.  231.) 


CHARLES  E.  YATES  et  aL,  Plflfs.  in  Err*, 

V, 

THOMAS  BAILEY.  (No.  232. 


CJHARLES  E.  YATES  et  al.,  Plffs.  in  Err., 

BANK  OP  STAPLEHURST.  (No.  233.) 

{See  B,  C,  Reporter's  ed.  181-185.) 

Jud^aesta— res  jndicata. 

A  judgment  sustaining  a  demurrer  to 
the  petition  in  an  action  by  a  creditor  of  a 
□atiooal  bank  against  the  directors,  because 
the  court  was  of  the  opinion  that  the  peti- 
tion only  stated  a  right  to  recover  for  vio- 
lations of  the  national  bank  act,  causing 
damage  to  the  bank  as  auoh,  the  right  to 
recover  for  which  was  an  asset  of  the  bank, 
enforceable  only  by  its  receiver,  is  not  a 
bar  to  a  recovery  in  another  action  between 
tbc  same  parties  under  a  petition  which  seta 
up  a  right  to  recover  for  the  individual  loss 
siifTered,  as  distinct  from  the  right  of  the 
bank. 

[Noa.   231,  232,  233.] 

Argued  March  8,  1I»  1907.    Decided  May  13, 
1907. 


Note. — On  conclusiveness  of  judgments 
generally — see  notes  to  Sharon  v,  Terry,  1 
L.R.A.  572;  Bollong  v.  Schuyler  Nat.  Bank, 
3  L.R.A.  142;  Wiese  v.  San  Francisco  Mu- 
sical Fund  Soc.  7  L.H.A.  677;  Morrill  v. 
Morrill,  U  L.R,A,  165;  Shores  v.  Hooper, 
11  L.R-A.  308;  Bank  of  United  States  w, 
Beverly,  11  L.  ed.  U.  S.  76;  Johnson  Steel 
Street  R.  Cn.  v.  Wharton,  38  L,  ed.  U.  S. 
429;  and  Southern  P.  B.  Co.  v.  United 
States,  42  L.  ed.  U.  S.  3^6. 

As  to  consequences  of  a  nonsuit  or  dia* 
miaaal  of  complaint-— ^ee  not*  to  Homer  t. 
Brown,  14  L.  ed.  U.  S.  970. 
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IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Nebraska  to  review  judgments 
affirming  judgments  of  the  District  Court 
of  Seward  County,  in  that  state,  in  favor 
of  plaintiffs  in  actions  to  charge  the  di- 
rectors and  officers  of  a  national  bank  with 
liability  for  false  representations  as  to  the 
bank's  financial  condition.  Dismissed  for 
want  of  prosecution  as  to  some  of  the 
plaintiffs  in  error,  and  reversed  as  to  the 
others,  and  remanded  for  further  proceed- 
ings. 

See  same  case  below  (Neb.)  105  N.  W. 
287. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  W.  Deweese  and  Halleck  F. 
Sose  argued  the  cause,  and.  with  Mr.  Frank 
E.  Bishop,  filed  a  brief  for  plaintiffs  in  error. 

Mr.  John  J.  Thomas  argued  the  cause, 
and.  with  Messrs.  Richard  S.  Norval  and 
William  B.  C.  Brown,  filed  a  brief  for  de- 
fendants in  error. 

Mr.  Lionel  C.  Burr  also  argued  the  cause, 
and,  with  Mr.  Charles  L.  Burr,  filed  a  brief 
for  defendants  in  error. 

For  their  contentions  see  their  briefs  as 
reported  in  Yates  v.  Jones  Nat.  Bank,  ante, 
1002. 

Mr.  .Tustice  White  delivered  the  opinion  of 
the  court : 

These  are  the  actions  referred  to  in  the 
opinion  just  announced  in  No.  230.  Yates 
V.  Jones  Nat.  Bank  [206  U.  S.  158.  ante,  1002, 
27  Suji.  Ct.  Rep.  038],  as  companion  actions 
with  that  C11S4'  and  as  having  been  tried  with 
it.  The  issues  raised  below  and  the  ques- 
tions of  law  which  here  arise  for  decision 
are.  therefore,  the  same  as  in  No.  230,  and 
the  reasons  given  in  the  opinion  in  that 
case  require  a  reversal  of  the  judgments  in 
these. 

In  the  Bailey  Case  (No.  232).  however, 
there  is  a  question  not  presented  in  the 
others,  which,  if  determined  in  favor  of  the 
plaintiffs  in  error  in  that  case,  will  finally 
settle  that  particular  controversy.  Refer- 
ring, therefore,  to  the  opinion  in  the  Jones 
Nat.  Bank  Case  for  the  general  grounds 
of  reversal  in  the  three  cases,  we  come  to 
consider  the  particular  ground  which  is  ad- 
ditionally relied  upon  in  the  Bailey  Case 
as  establishing  that  the  decree  of  reversal 
in  that  case  should  be  made  conclusive  of 
the  entire  controversy. 

By  a  "second  dM'ense."  the  defendants 
pleaded  as  res  judicata  a  judgment  asserted 
to  have  been  rendered  in  their  favor  in  an 
action  brought  by  the  same  plaintiff  in 
Tjincaster  county.  Nebraska,  which  was  re- 
(183] moved  into  the  circuit  court  'of  the  I'nited 
States,  where,  upon  the  sustaining  of  a 
demurrer  to  the  petition,  a  judgment  of  dis- 
missal was  entered  which  was,  by  the  cir- 
1016 


cult  court  of  appeals,  affirmed.    11  C  C  A. 
304,  27  U.  S.  App.  339.  63  Fed.  488. 

Despite  the  introduction  in  evideiw  of 
the  judgment  roll  in  the  case  juit  nitmi 
to,  which,  for  oonvenienoe,  we  tens  the 
Lancaster  county  action,  the  jury  in  tkii 
case,  over  the  objection  and  exeeptioii  of  the 
defendants,  were  in  effeet  tnatrnetcd  tkit 
the  judgment  in  the  formsr  aetion  did  mC 
operate  as  a  bar  to  a  reoovvry  in  the  pmot 
case.  Each  defendant,  in  a  motioa  for  • 
new  trial,  alleged  the  oommiukm  of  onr 
by  the  court  in  "failing  to  give  fiiU  futk 
and  credit"  to  the  jud^ent  of  the  dnot 
court  of  appeals  in  the  Lancaster  watf 
action.  The  supreme  eonrt  of  NehnifcacBi- 
sidered  the  subject,  and  aa  ita  condnMi 
was  that  the  judgment  of  the  eirtnit  oNrt 
of  appeals  was  not  rea  judieata  of  the  !■■■ 
in  this  cause,  it  therefore  decided  that,  ii 
refusing  to  give  effect  of  rw  jitdinH  tl 
such  judgment,  the  trial  eonrt  kid  Mi 
wrongfully  denied  the  validity  of  aa  intkr 
ity  exercised  under  the  United  States.  He 
correctness  of  this  oondnaion  is  the  ps^ 
ticular  question  to  be  eonsideied  which,  ■ 
we  have  said,  diatinguiahes  this  caee  fmi 
the  others. 

Whilst  the  court  below  foond  tlMt  the 
Lancaster  county  action  was  betwKi  tki 
same  parties,  and,  in  ita  opinion,  was  hud 
substantially  upon  the  same  faeta,  u  ii  tki 
present  action,  it  based  its  mling  dotriif 
the  effect  of  res  judicata  to  the  prior  je%- 
ment  upon  the  conclusion  that,  takiai  is- 
to  view  both  the  pleadings  and  the  < 
in  the  previous  action,  it  must  be  i 
as  certain  that  the  case  involved  a  i 
cause  of  action  from  the  one  presestsi  haa 
In  so  concluding  we  think  the 
right. 

The  judgment  relied  upon  was 
upon  a  demurrer.  This  faet,  however,  iw 
not  affect  the  cogency  of  tlie  judgaa^  ' 
otherwise  efflcadous  to  bring  into  plsj  the 
presumption  of  the  thing  adjudged.  iMk- 
em  P.  R.  Go.  v.  Slagfat,  205  U.  &  Iflt  Ul 
ante,  738,  27  Sup.  Ct  Rep.  442.  ail  » 
thorities  there  dted.  To  determiat  «Mk> 
the  judgment  in  the  former  ease  wss  e» 
elusive  in  *tUs,  in  view  of  ita  — ewtit^J 
we  must  address  ourselves  to  the  yW' 
ings  in  that  case  and  consider  the  ofW* 
of  the  court  for  the  purpose  of  asoeftMl 
precisely  what  was  oondnded  by  the  Ji^t 
ment  upon  the  demurrer.  Katfcmal  tasiV 
&  Pipe  Works  v.  Oconto  Water  Sapp^  & 
183  U.  S.  216,  234,  46  I^  ed.  1S7,  1*  S 
Sup.  Ct.  Rep.  Ill,  i  »aea  dted.  OiA 
to  do  so,  we  find  i  ;  the  dcmvnr  «i 
sustained  on  the  groi  id  that  ao  osmt  ^ 
action  in  favor  of  tin  plaintiff  was  Heli' 
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Q  the  petition,  because  the  circuit  court  of 
pp«4.1&  waft  of  th«  opinion  that  the  petition 
nlj  stated  a  right  to  recover  for  violationa 
f  the  national  bank  act.  cauaing  damage 
o  the  liauk  as  euch,  the  right  to  recover 
or  whieh  was  an  asset  of  the  bank,  en- 
orceable  only  by  its  receiver.  In  ao  deoid- 
Fig  the  court  expreaaly  held  that  thp  aver- 
iient:^  in  the  petition  relative  to  the  fraud 
nd  deceit  claimed  to  have  been  practised 
ipon  the  plaintiff  through  re  port  a  to  the 
^TDptroKer  of  th«  Currency  were  raere  mat- 
er of  inducement  or  surplusage^  and  did 
lot  constitute  averment  a  of  a  substantive 
ause  of  action.  In  other  words,  the  pre- 
ioua  case  was  decided  eKclusive^y  upon  the 
[Tound  that,  aa  the  plainti^  had  not  set 
Lp  any  individual  wrong  suffered  by  himt 
lut  solely  an  injury  sustained  in  common 
rith  all  other  creditors  of  the  bank^  the 
lestJlting  damage  was  only  recoverable  by 
lie  receiver.  As,' adopting  the  construction 
[jven  in  the  Jones  Nat,  Bank  Caae  to  a  pe- 
lt ion  like  unto  the  one  in  this  case,  we 
lold  th^t  the  petition  in  this  case  seta  up 
I,  right  to  recover  for  the  individual  loaa 
uSTered  as  distinct  from  the  right  of  the 
»nk,  it  followa,  if  we  accept  the  construe- 
ion  given  by  the  circuit  court  of  appeals  to 
he  pleadings  in  the  ease  wherein  the  judg- 
nent  relied  upon  was  rendered^  that  caae 
tnd  this  involve  different  cauaea  of  action. 
^ut  it  is  insisted  that  if  a  correct  atialysia 
m  made  of  the  facts  set  out  in  the  previous 
Aae  the  result  will  be  to  demonstrate  that 
hat  case  and  this  are  identical,  and,  there- 
ore,  the  judgTnent  in  the  previous  case  ia 
ontrolling  here.  This,  however,  ia  but  to 
tasert  that  the  previous  judgment  was 
rrong,  and,  there  fore*  in  determining  its 
ffect  aa  res  judicata  we  must  treat  it  as 
imbracing  matters  which  it  did  not  include. 
To  •give  full  force  and  effect  to  the  judgment 
re  must  necessarily  exclude  those  things 
rhich  the  judgment  excluded.  To  hold  to 
he  contrary  would  be  to  decide  that  the 
ormer  judgment  must  be  accepted  as  cor- 
ect,  and  yet  it  must  be  extended  to  eon- 
roverslea  which  are  beyond  its  reach,  be- 
ause  the  judgment  was  wrongfully  ren- 
ered. 

The  same  judgment  muat  therefore  be  or- 
ered  in  each  of  these  cases  as  was  directed 
Q  be  entered  In  the  Jon<?s  Nat.  Bank  Case, 
ia?.,  as  to  Mosher  and  Outcalt,  two  of  the 
ersons  named  as  plaintifTa  in  the  writ  of 
rror  and  citation,  the  writ  of  error  in  each 
ction  is  dismissed  for  want  of  prosecution; 
a  to  the  other  plaintiffs  in  error,  the  judg- 
lent  below  in  each  action  is  reversed  and 
ae  ease  ia  remanded  for  fiirther  procM^ed- 
ig!5  not  inconsistent  with  this  opinion. 
06  V.  S. 


WATSON  STEWART, 

DNTTED  STATES  and  the  Osage  Natlcm  of 

Indians. 

(See  S.  a  Reporter's  ed.  1S5-194,) 

Public  lands^regulattnns  of  Land  Depart- 
ment— compen^tion  of  registeri  and  re- 
ceivers. 

1,  The  Secretary  of  the  Interior,  acting 
through  the  CommisBioner  of  the  General 
Land  Office,  had  the  right  to  charge  the  vari- 
ous registers  and  receivers  with  the  duty  to 
sell  the  lands  ceded  by  the  Osage  Indiana  to 
the  United  States  by  the  treaty  of  Septem- 
ber 2&,  1805  (14  Stat,  at  L.  687),  to  be  sold 
for  their  benefit,  and  to  limit  the  annual 
compensation  of  such  officers  for  this  and  all 
other  services  to  the  existing  legal  max- 
imum of  f2,5O0» 

Officers — compensation  of  register  of  l&nd 
office. 

2.  No  commissions  for  selling  the  lands 
ceded  by  the  Osage  Indiana  to  the  United 
States  by  the  treaty  of  September  29,  1865, 
to  be  sold  for  their  ben  eh  t,  beyond  what 
brin^  hia  annual  compensfttion  to  the  legal 
maximum  of  $2,500,  ean  be  claimed  by  a 
register  of  the  land  office  who  reoefved  hia 
api^ointtnent  after  the  Secretary  of  the  In- 
terior, acting  through  the  Commissioner  of 
the  General  Land  Office,  had  charged  the 
various  registers  and  receiver  with  the  duty 
of  selling  such  lands^  and  had  limited  their 
annual  compensation  for  this  and  all  other 
aervieea  to  the  exiating  legal  maximum. 
Claims  —  against  United  States  —  itatute 

permitting  preaentation  as  admission  of 

merit. 

X  The  enactment  by  Congress  of  the 
provision  of  the  Indian  appropriation  act  of 
Alarch  3.  1903  (32  Stat,  at  L  1010,  lOll), 
^  13,  for  the  presentation  to,  and  decision 
on  the  merits  by,  the  court  of  elaims  of  a 
claim  b^  a  register  of  the  land  office  for 
commissions  for  seHing  the  lands  ceded  by 
the  Osage  Indians  to  the  United  States  by 
the  treaty  of  September  29,  1865,  to  lie 
sold  _  for  their  benefit,  does  not  imply  any 
admission  that  there  ia  anything  due  the 
claimant. 


[No.  25ej 


Argued   April    12,   1907. 
1907. 


Decided   May   13, 


APPEAL  from  the  Court  of  Claims  to  re- 
view a  judgment  dismissing  the  petition 
of  a  register  of  the  land  office  for  commis- 
sions for  selling  the  lands  ceded  by  the 
O^age  Indians  to  the  United  States,  to  be 
sold  for  their  benefit.  Affirmed* 
See  same  case  below,  39  Ct.  CI  321, 

NoTE.^ — On  fees  and  compensation  of  of- 
ficers-— see  note  to  United  States  v.  Jones, 
37  L.  ed.  U,  S,  325. 

As  to  what  claims  constitute  valid  d#* 
manda  against  a  a^ate — see  note  to  North- 
western i  P.  H,  Bank  v.  State,  42  L.R.A,  33, 
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Statement  by  Mr.  Justice  Peckham: 

The  appellant  herein  filed  his  petition  in 
the  court  of  claims  to  obtain  compensation 
for  services  performed  by  him  while  a  reg- 
ister of  the  United  States  land  office  at 
f  186]  Humboldt,  in  *the  state  of  Kansas,  daring 
the  time  from  Iday  12,  1869,  until  November 
20,  1871. 

His  petition  to  recover  for  such  services 
was  filed  in  the  court  of  claims  pursiuunt  to 
the  provisions  of  |  13  of  the  Indian  appro- 
priation act  (chapter  994),  approved  March 
3,  1903  (32  Stat,  at  L.  1010,  1011).  The 
section  reads  as  follows: 

"Seow  13.  That  any  one  or  more  of  the 
registers  and  receivers  of  the  United  States 
land  offices  in  the  state  of  Kansas  upon 
whom  was  imposed  the  responsibility  of 
making  sale  and  disposal  of  the  Osage  ceded, 
Osage  trust,  and  Osage  diminished  reserve 
land  in  said  state  under  the  treaty  of  Sep- 
tember twenty-ninth,  eighteen  hundred  and 
sixty-five  [14  Stat,  at  L.  687],  between  the 
United  States  and  the  Osage  Indians,  and 
the  acts  of  Congress  for  carrying  said  treaty 
into  effect,  may  bring  suit  in  the  court  of 
claims  against  the  Osage  Nation  and  the 
United  States  to  determine  the  claim  of  the 
plaintiff  or  plaintiffs  for  commissions  or 
compensation  for  the  sale  of  said  lands  or 
any  service  or  duty  connected  therewith. 
And  the  said  court  shall  have  jurisdiction  to 
hear  and  determine  said  cause  and  to  render 
judgment  thereon  on  the  merits;  and  the 
Attorney  General  shall  appear  on  behalf  of 
the  United  States  and  the  Osage  Nation, 
and  either  party  feeling  aggrieved  at  the 
decision  of  the  court  of  claims  may  appeal 
to  the  Supreme  Ck)urt  of  the  United  States, 
and  the  final  judgment  in  such  case  shall 
determine  the  rights  of  all  such  registers 
and  receivers  similarly  situated.  Said  Osage 
Nation  may  also  appear  in  said  suit  by  an 
attorney  employed  with  the  authority  of 
said  nation.  The  court  of  claims  shall  have 
full  authority,  by  proper  orders  and  process, 
to  make  parties  to  any  such  suit  all  persons 
whose  presence  in  the  litigation  it  may  deem 
necessary  or  proper  to  the  final  determina- 
tion of  the  matter  in  controversy.* 

The  petition  was  dismissed  on  its  merits 
by  the  court  of  claims  (39  Ct.  CI.  321),  and 
from  such  dismissal  the  appellant  was  al- 
lowed an  appeal  to  this  court.  The  follow- 
ing facts  were  found  by  the  court: 

The  United  States  and  the  Great  and 
[187]  Little  Osage  Indians  'entered  into  a  treaty 
September  29.  1865,  which  was  proclaimed 
January  21,  1867.  14  Stat,  at  L.  687.  In 
the  first  article  it  was  stated  that  the  tribe 
of  the  Great  and  Little  Osage  Indians,  hav- 
ing more  land  than  was  necessary  for  their 
occupation,  and  all  payments  by  the  govern- 
ment to  them  under  former  treaties  hav-  { 
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ing  oeased,  leaTing  them  greatly  ii 
ished,  and  being  dniroos  of  inprofiag  tWi 
condition  bj  disposing  of  tlieir  snrplMW, 
they  therefore  granted  and  eoU  to  the  UUt- 
ed  SUtee  the  lands  described  in  tkst  ■" 
tide,  and,  in  eoniidemtkm  off  the  gn»l  mi 
sale  to  them  of  sudi  lands,  tlw  UriM 
States  agreed  to  pay  the  IndiaM  ths  hb 
of  $300,000,  whieh  sum  waa  to  he  pIssBiti 
the  credit  of  such  Indians  and  intensiflM- 
on  paid.  The  lands  were  to  be 
and  sold,  under  the  dlxeetion  of  tW  I 
tary  of  the  Interior,  on  the  v 
tageous  terms,  for  cash,  aa  puhUe  leads  m 
surveyed  and  sold  under  existing  lawi,  ni 
after  reimbursing  the  United  States  fortli 
cost  of  such  survey  and  sale  and  the  hH 
sum  of  $300,000  advanced  to  the  UStm, 
the  remaining  proceeds  of  sales  vers  ts  hi 
placed  in  the  Treasury  of  the  United  SIsIa 
to  the  credit  of  the  -dTillzatlon  tmk,'  H 
be  used  under  the  direction  of  ths  OtmiiiJ 
of  the  Interior. 

By  article  2  of  the  treaty  the  bdlsMshi 
ceded  to  the  United  SUtea  ths  tisd  of 
land  therein  described.  In  trust  for  tti  b- 
dians.  to  be  surveyed  and  sold  for  thdr 
benefit  by  the  Secretaiy  off  the  fntsriorw- 
der  such  rules  and  regnlations  as  ho  af^ 
from  time  to  time  preserihe,  ante  tti  fl* 
rection  of  the  Commissioner  of  the  GMiri 
Land  Office,  as  other  lands  are  9mnjd 
and  sold.  Provision  waa  then  aaio  ii  thi 
article  for  the  proceeds  arisfa^g  fnm  ttt 
sale. 

By  article  16  it  waa  prorided  thel,  IT  Ai 
Indians  should  remove  Ihim  the  itali  rf 
Kansas  and  settle  upon  lands  to  lo  pi^ 
vided  for  them  by  the  United  Statssiithi 
Indian  territory  on  terms  to  be  agmi  ^ 
on,  then  the  diminished  reservation  Airil 
be  disposed  of  by  the  United  Statss  iitti 
same  manner  and  for  the  same  fufmm  tf 
thereinbefore  provided  In  ^rdatien  ll  aiO 
trust  lands,  with  exceptions  not  aslirid  H 
be  notioed.  (The  Indian  did  wtSbm^ti0t 
remove  from  Kansas.) 

It  waa  also  provided  hj  the  IM  aM 
that,  as  the  Indians  had  ao  eitwiWB  ft* 
which  the  expenses  for  mnyiag  thi  M^ 
into  effect  could  be  taken,  ths  UMMflMhi 
should  appropriate  IMMNW,  or  m  W^k 
thereof  ae  might  be  nteeeeaiy,  9m  i 
pose  of  snrve^^ng  and  eelUng  the  1 
by  ceded  In  trust,  wUeh  amen 
ponded  was  to  be  reindNmed  to  tti  < 
ury  of  the  United  SUtea  Mm  thefnwft 
of  the  first  sales  of  the  fauidi. 

On  the  sad  of  November,  uii  #*  • 
the  10th  of  December,  1817,  the  tkmft 
sioner  of  the  General  Ii  nd  OBse,  If  gii^ 
ity  of  the  Seeretary  ok  the  Inlarisr,  Imm 
instructions  to  the  i  tori  aal  lesriitfi^ 
the  sUte  of  Kanea.  .or  the  jmmim « 


looe. 


Stewabtt  t.  Uiotcd  SriT^Efl, 
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pervicei  in  the  sale  of  land  ceded  to  the 
Dnited  States  hy  article  I  of  tlie  treaty 
fcbove  mentioned,  and  the  lands  ugreed  to  be 
beld  in  trust  by  the  United  States  and  aur- 
re^ed  and  sold  for  the  benefit  of  the  said 
Indirns  by  article  2  of  that  treaty.  Among 
>tber  instruct  ion  a,  under  date  of  December 
IB,  1S<^7,  it  was  provided  that  the  reglatere 
uid  receivers  were  to  be  "allowed  a  eom- 
misision  of  1  per  cent  each  on  the  proceeds 
3f  the  saJea  of  these  landa^  with  limitations^ 
ks  a  matter  of  coitrae,  to  the  legal  masti- 
mum  of  f2^00,  in  elusive  of  eommlsaions  and 
lcm»t  etc, J  on  the  disposal  of  the  piiblie  lands, 
the  payment  of  which  ia  to  be  made  by  the 
receiver,  Jn  his  capacity  of  diBbursing  agent; 
md  to  be  debited  in  a  special  account,  to* 
^ther  with  such  other  expenaea  incident 
;o  the  sale  of  the  lands  alluded  to  aa  may 
^  authorized  by  law  and  instructions." 

On  the  28th  of  March,  1871,  further  in- 
itmctioaa  were  given  in  regard  to  the  per- 
formance of  serdees,  in  which  was  the  fur- 
iher  itatement  that  "nothing,  however,  ehall 
^e  herein  construed  as  authorizing  the  reg- 
ister and  receiver  to  receive  more  than  the 
siA^imum  of  $2^500  per  annum,  now  allowed 
by  taw,  and  the  receiver^  in  adjusting  hii 
lecountg,  will  take  care  to  flrat  asceFtain 
how  much  short  of  the  maximum  *the  re- 
ceipt from  ptiblic  lands,  including  the  fees 
"^oeived  from  declaratory  statements  on  the 
!>s«ge  lands,  will  bring  their  fees  and  com- 
nissiotis,  and  will  then  charge  to  the  In- 
li&n  fund  only  so  much  commiaaions  as 
jFill  bring  their  compensation  to  the  maxi- 
num."  In  Accordance  with  these  inatruc- 
ions  claimant  performed  services  in  the 
lale  of  lands  ceded  by  the  Osage  Indians 
uider  article  1,  and  of  lands  held  in  trust 
yy  the  United  States  under  article  2  of  the 
;reaty,  and  of  lands  included  within  the 
Ltminished  reservation  of  the  Indians  un- 
ler  article  16  of  the  treaty. 

The  claimant  was  paid  for  each  year  of 
ifa  service  the  full  maximum  amount  due 
dm,  in  accordance  with  the  instructions 
'Tom  the  General  Land  Oflicc.  This  full 
naximum  would  not,  in  some  cases >  have 
jeen  reached  without  resort  to  the  sales 
jf  land  under  the  treaty.  This  suit  has 
>eeii  brought  by  claimant  to  recover  a  com- 
uission  of  I  per  cent  on  the  amount  of  the 
&al^  of  the  land,  and  the  filing  fees  on  the 
and  a  mentioned  in  the  treaty  and  now  in 
ibe  Treasury,  as  a  reasonable  compensation 
for  his  services  in  the  ssle  of  the^  lands 
La  outside  of  and  in  addition  to  hia  regular 
>f|]cial  duties  in  the  sale  of  public  lands. 

The  total  amount  received  on  the  sale 
af  OsBtge  ceded  lands  was  $1,055,162,01;  and 
the  total  amount  received  on  sale  of  Osage 
trust  and  diminished  reserve  lands  was  $9,- 
EK)8, 155.27;  and  the  total  amount  of  money 


held  in  trust  by  the  government  for  said 
Osage  Indians  under  said  treaty  of  Septem- 
ber 29,  1865,  ia  $8,327,430^07,  on  which  ia- 
tereat  at  6  per  cent  ia  paid  by  the  United 
States,  amounttng  annually  to  $410,37U5. 

Mr.  Qe^rge  A.  Kins  argued  the  cauae,  and, 
with  Messrs.  William  B.  King  and  R.  V, 
Belt,  filed  a  brief  for  appellant: 

The  right  of  registers  and  receivers  to  m 
reasonable  compensation  for  the  sale  of  In- 
dian lands  under  treaties  similar  fjo  that 
of  1365  with  the  Great  and  Little  Osage  Iii> 
dians  has  be«n  settled  and  adjudicated  bj 
this  court. 

United  State*  v.  Brindle,  110  U.  S.  0S8^ 
28  L.  ed.  2S6,  4  Sup.  Ct.  Rep.  ISO. 

That  opinion  has  been  followed  both  hj 
this  court  and  hy  other  courts  in  tlie  di&* 
position  of  itmilar  cases^  as  well  as  by  spe- 
cial act  of  Congress  for  the  relief  of  other 
officers  similarly  situated. 

United  States  v.  Saunders,  120  U.  S,  126, 
130,  30  L.  ed.  594,  595,  7  Sup.  Ct.  Rep.  407; 
Meigs  V.  United  States,  19  Ct.  CI.  504; 
United  SUtes  v,  Rogers,  27  C,  C,  A.  14* 
48  U.  S.  App.  477,  81  Fed.  94L 

Department  ruling  is  not  concluaive. 

United  States  v.  Lawson,  101  U.  S.  104» 
25  L.  ed.  850;  United  States  v.  Ellsworth, 
101  U.  S.  170,  25  L.  ©d.  862;  Swift  AC* 
B.  Co.  V.  United  States,  111  U.  S.  22,  29, 
28  L.  ed.  341,  34S,  4  Sup,  Ct,  Rep.  244; 
Robertson  v.  Frank  Bros.  Co.  132  U.  S.  17, 
23,  33  L.  ed,  236,  23S,  10  Sup,  Ct.  Hep.  $; 
United  States  v.  Moaby,  133  U.  S.  273.  279, 
33  U  ed.  025,  027,  10  Sup.  Ct  Rep.  327; 
United  States  v.  Post,  148  U.  S.  124,  133, 
37  L.  ed,  392,  395,  13  Sup.  Ct.  Rep.  5S7; 
Glavey  v.  United  States,  182  U.  8,  595.  45 
L,  ed.  1247,  21  Sup.  Ct.  Rep.  891. 

Thia  court  haa  decided  a  number  of  casM 
on  appall  from  the  court  of  elalma.  where 
case^  have  been  referred  to  that  court  hy 
special  acts,  and  has  always*  held  that  the 
pasaage  of  auch  an  act  is  a  waiver  of  mera 
techtiica,l  estoppels, 

Roberta  v.  United  States,  92  U,  S.  41,  2S 
L.  ed.  640;  United  States  v.  Steever^  113  0. 
S.  747,  28  L.  ed.  U33,  5  Sup.  Ct,  Rep.  705; 
Brigga  v.  United  States,  143  U.  S.  340,  3« 
L.  ed.  180,  12  Sup.  Ct,  Rep,  301, 

The  aerviees  were  outside  of  statutory  du- 
ties. 

United  States  v.  MacdanieU  7  Pet,  1,  8  L. 
ed.  687, 

Every  presumption  must  be  in  favor  of  tli« 
payment  of  the  officers  performing  this  ad- 
ditional work,  out  of  the  funds  of  the  la- 
dians  for  whoae  benefit  the  work  was  per- 
formed. 

United  Statea  v.  Baasett,  2  Story,  389^ 
Fed,  Cas.  No.  14,539;  United  States  v.  Morse, 
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3  Story,  87,  Fi-d.  Cas.  No.  15.S20;  I'nited 
States  V.  Hill,  120  U.  S.  109,  30  L.  ed.  627, 
7  Sup.  Ct.  Rep.  510. 

Assistant  Attorney  General  Van  Orsdel 
argued  the  cause  and  filed  a  brief  for  tiie 
United  States: 

The  ground  of  a  legal  implication  is  that 
the  parties  to  the  contract  would  have  ex- 
pressed that  which  the  law  implies,  hid  th«.'y 
known  of  it,  or  had  they  not  supposed  it 
was  unnecessary*  to  speak  of  it  because  the 
law  provided  for  it.  But  where  the  parties 
make  express  provisions,  the  reason  of  the 
implication  fails;  and  the  law  will  never 
overcome  by  implications  such  express  pro- 
visions made  by  the  parties  to  the  contract. 

2  Parsons,  Contr.  8th  ed.  031;  Te.xas  & 
P.  R.  Co.  V.  United  States.  28  Ct.  CI.  30O; 
Hawkins  v.  United  States,  96  U.  S.  680,  24 
L.  ed.  607. 

Mr.  Lorenzo  A.  Bailey  argued  the  cause 
and  filed  a  brief  for  the  Osage  Nation: 

An  express  promise  to  pay  a  specified 
amount  cannot  be  converted  into  an  implied 
promise  to  pay  any  other  amount. 

Hawkins  v'  United  States,  96  U.  S.  689, 
24  L.  ed.  607. 

An  insurance  agent  who  has  received  the 
company's  circular  stating  his  commissions,  | 
and  who  has  acted  on  it  and  has  re.'eivod  : 
and  adjuste<l  his  compensation  by  it,  is  cs-  1 
to|)peil  to  deny  that  it  was  the  measure  of 
hi:^  compensation.  i 

Sta-ig  V.  Connecticut  Mut.  L.  Ins.  Co.  10  ; 
Wall.   oSl>.   19   L.   ed.    10:W. 


I 

The  claimant  must  confront  this  alterna- 
tive: That  he  underlo<ik  the  work  U|Km  the 
understanding  either  that  he  was  l)ouiid,  or 
else  that  he  was  not  bound,  by  the  terms  of 
the  instructions  of  1867.  In  the  former  case 
he  is  estopped  by  that  understanding.  In  the 
latter  case  he  is  est«)ppe.l  by  his  conduct, 
which  was  misleading:  for  had  he  then  pro- 
tested or  asserted  a  claim  for  more  than  he 
was  allowed  ani4  paid,  the  government  should 
and  would  have  taken  proper  steps  to  pro- 
tect itself  and  avoid  an  excessive  expense  in 
the  execution  of  the  trust. 

Coleman  v.  United  States,  81  Fed.  824; 
Gordon  V.  United  States,  31  Ct.  01.  254: 
Unileil  States  v.  Martin,  94  U.  S.  400,  24 
L.  ed.  128. 

An  implied  contract  will  not  be  raised  con- 
trary to  the  express  «lecla  rat  ions  of  the  par- 
ty sought  to  be  charged,  made  at  the  time 
of  the  supposed  undertaking. 

Nutt  V.  Minor,  14  How.  464.  14  L.  ed.  500, 
4  Cyc.  Law  &  Proc.  pp.  32r>.  326. 

When  a  special  contract  has  been  fully  ex- 
eeuteti  accord imr  to  its  terms,  and  nothiiig 
remains  to  he  d^Mi.'  but  the  piyment  of  tht* 
price,  the  plaiiitilT  may  sui»  on  tlie  nrntract. 
or  in  intirhit'itus  ns^'mn/tsit  anii  rely  up*»u 
the  common  0'»unts;  but  in  eitlier  casr'  th.- 
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contract  will  determine  the  righ*i  of  the 
parties.  The  plaintiff  must  produce  thf  ex- 
tract at  the  trial,  and  it  will  be  applied  n 
far  as  it  can  be  traced. 

Dermott  v.  Jones  (Ingle  T.  Jones)  S  WiIL 
1.  17  L.  ed.  762. 

To  raise  an  implied  assumpsit,  the  pUii- 
tiff"  must  establish  facts  from  which  thedotr 
to  pay  may  reasonably  be  presnnied. 

Cary  ▼.  Curtis,  3  How.  236.  U  L.  ed.  STf; 
Curtis  V.  Fiedler,  2  Black,  461,  17  L  ei 
273. 

Mr.  Justice  Peckfaam,  after  makiai  th 
foregoing  statement,  delivered  the  opfauos 
of  the  court: 

Except  for  the  treaty  between  the  Unitel 
States  and  the  Osage  Indians,  relstin  ti 
the  lands  in  question,  and  the  paisap  of 
appropriate  legislation  by  the  United  Stitei 
the  lands  would  never  have  been  sold,  u 
they  were  not  public  lands  of  the  Uaitid 
States  for  the  sale  of  which  OongrAs  hid 
already  provided  under  its  general  legUt- 
tion.     The  treaty,  however,  provided  tkt 
the  lands  described  in  article  I  were  to  li 
surveyed   and   sold  under  the  direction  of 
the  Secretary  of  the  Interior  on  the  nort 
advantageous    terms,    for    cash,   as  pabb 
lands  are  surveyed  and  sold  under  eiiiliic 
laws;   and  under  article  2  the  lands  wn 
to  be  sold  for  the  benefit  of  the  Indlui 
by  the  Secretary  of  the  Interior,  under  «ek 
rules  and  regulations  as  he  might,  frontiaf 
to   time,  prescribe,  under  the  direetkn  of 
the  Commissioner  of  the  General  Land  Oft*, 
as  other  lands  are  surveyed  and  sold:  lai 
under  article  16.  in  case  of  the  rnnoval  rf 
the  Indians,  the  diminished  reserve  m  le 
be  disposed  of  by  the  United  States  is  tki 
same  manner  and  for  the  same  pnrposn  ai 
provided  in  relation  to  the  so-called  tiirt 
lanils.    Thus  power  was  given  to  the  Scot* 
tary   of   the   Interior,  acting  thro«f|li  tki 
Commissioner   of    Public   Lands,  to  wti» 
the  same  rules  and  reguUtkma  for  the  ab 
of  the  treaty  landa  as  applied  to  the  mt 
vey  and  sale  of  'public  lands,"  and  te  M 
end  he  had  power  to  provide  for  thiir  mk 
by  the  various  receivers  and  legiitsn  ^ 
the  land  office  in  the  *st«te  of  Kaiva  k  [M 
whose  jurisdiction  such  lands  lay.  Altki^k 
the  treaty  provided  the  ram  oi  M/Hi  * 
pay  the  expense  of  carrying  ool  Us  fHf^ 
sions,  yet  it  is  evidoit  that  the  |Mipen  ^ 
the  treaty  was  that  these  lands  iMi  k> 
sold  at  the  least  expense  to  the  Mha  k 
their  sale,  and  we  think  that  the  SseNWy 
of  the  Interior,  acting  through  the  Cm^ 
sioner  of  the  (lenerml  Land  Oflka.  Is4tt* 
right  to  provide,  as  was  doae  in  tUi  "^ 
that    the   various   i      sters  and  rwh* 
should  sell  the  lands  »ud  should  not  M^ 
more  than  the  m  mmm  —Iks  9t 


umn. 
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^h&ir  servicer  per  annum  otherwiie  allowed 
hy  law.  In  ca^^fl  where  the  maximum 
Kmotmt  would  not  be  received  without  ra- 
sorting  to  the  treaty  fund^  such  reiort  waa 
permitted,  and  the  fund  was  in  fact  re- 
torted to  in  this  c&ae  in  order  to  reaeh  the 
nmxtmum  for  the  fractional  years  of  claim- 
ante's  servioe.  The  Secretary  of  the  Interior 
hairing  made  thia  rule^  and  the  inBtructions 
t>f  December  19,  lS67t  being  in  existence 
when  the  claimant  herein  received  his  ap- 
poititment  as  register ^  he  took  it  aubjeet  to 
the  provision  that  hi  a  ma^cimum  compen' 
Bation  for  all  eerrices  rendered  should  not 
eiteeed  the  sum  named  bj  law.  See  §| 
2237.  2238,  2240,  and  2241,  U.  S.  Rev.  Stat., 
Cr,  S.  Comp.  Stat.  1001,  pp.  1366,  1367,  1369, 
prescribiagf  among  other  thinge,  the  com^ 
pensatlrin  of  registers  and  receivers.  This 
eotnpen»ation  the  claimant  was  paid  thirty 
jears  since,  without  objection  or  protest 
fro  ED  him  that  be  waa  entitled  to  any  fur* 
ther  payment  on  account  of  services  in  the 
iftles  of  these  treaty  lands. 

The  case  of  United  States  v,  Brindle,  110 
tJ,  S.  689,  2S  L,  ed.  286,  4  Sup.  Ct.  Rep. 
ISO,  doe^  not  aid  claimaat.  In  that  case 
3rind]e  was,  on  the  2Sth  day  of  October, 
I&&6,  *■  'duly  appointed  special  receiver  and 
■iiperintendent  to  assist  the  speeiat  commie* 
aioner  to  dispose  of  the  Delaware  Indian 
trust  lands  at  Fort  L*eaveoworth,  in  the 
ierrit<pry  of  Kansas,  under  the  treaty  with 
the  Delaware  tribe  of  Indians/  On  the  18th 
of  February,  1957,  he  was  appointed  and 
ootDinissioned  for  four  years  as  receiver  of 
public  moneys  for  the  district  of  lands  sub- 
ject to  sale  at  Lecompton,  Kansas,  and  on 
the  15th  day  of  May,  1857,  he  was  duly 
•appointed  as  special  receiver  and  superin- 
tendprit:  to  assist  the  special  commissioner 
to  disp<jse  of  the  trust  lands  of  the  Ka»- 
ka«kia  and  Peoria,  Piankcshaw  and  Wea 
Indian  confederated  tribes  of  Indians  at 
Paoli,  Kansas  territory."  Brindle  was  thus 
appointed  special  receiver  and  superintend- 
ent of  the  Delaware  Indian  trust  lands  be- 
fore he  was  made  receiver  of  public  money, 
and  while  he  was  receiver  of  public  money 
he  was  duly  appointed  as  special  receiver 
of  the  other  Indian  tribes,  as  above  stated. 
The  duties  of  the  positions  (special  receiver, 
etc,  and  receiver  of  the  public  moneys) 
were  thus  kept  separate  and  apart.  As  re- 
ceiver he  was  to  receive  public  moneys  for 
land  subject  to  sale  at  Leeompton,  Kansas, 
while  his  duties  in  regard  to  the  other 
potitiona  to  which  he  had  been  specially 
appointed  referred  to  the  disposition  of  the 
Indian  lands,  in  one  case  at  Fort  Leaven- 
worth and  in  the  other  case  at  PaoH,  both 
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in  the  territory  of  Kansas.  This  court  held 
that  when,  subsequent  to  his  appointment 
aa  receiver  of  the  public  moneys,  Brlndl© 
was  appointed  special  receiver  and  superin- 
tendent to  assist  the  apecial  commissioner 
**in  disposing  ot  the  trust  lands^  he  was 
employed  to  render  a  service  in  no  way 
connected  with  the  office  he  held.  He  waa 
not  appointed  to  any  office  known  to  the 
law.  No  new  duty  udoa  imposed  on  him  as 
receiver  of  the  Land  Office.  The  President 
was,  both  by  the  treaties  and  the  act  of 
1855  [10  Stat,  at  L.  700,  chap.  204],  charged 
with  the  duty  of  selling  the  lands,  and, 
under  his  instructions,  Brindle  waa  cm- 
ployed  to  assist  in  the  work.  By  expreaa 
provisions  in  the  treaties  the  expenaea  in- 
curred by  the  United  States  in  making  th« 
sales  were  to  be  paid  from  the  proceed*. 
This  clearly  implied  the  payment  of  a  rea- 
sonable  compensation  for  the  service  of  those 
employed  to  carry  the  trust  into  effect." 

In  the  ease  at  bar  the  duty  had  already, 
prior  to  claimant's  appointment,  been  im- 
posed on  the  various  reeeivera  and  registers, 
as  stich,  of  attending  to  the  sale  of  these 
lands  within  their  various  districts,  and  ex- 
press provision  bad  been  made  that  in  no 
case  waa  their  compensation  to  exceed  the 
maximum  simi  already  provided  by  law. 
When  such  provision  had  been  *made  in  re  [194] 
gard  to  compensation  there  la  no  room  for 
any  implication  of  a  promise  to  pay  an  ad* 
ditfonal  reasonable  compensation  for  the 
services  of  such  registera  and  receivers  in 
the  sale  of  those  lands.  Such  implication 
was  specially  negatived  before  the  claimant 
took  office.  He  received  his  pay  under  the 
provision  of  law  already  stated,  without  any 
protest  or  claim  on  his  part  that  he  was 
entitled  to  anything  further  or  other  than 
the  amount  he  from  time  to  time  received. 
More  than  thirty  years  after  the  last  pay- 
ment. Congress  passed  the  act  of  March  3, 
1003,  the  13th  section  of  which  is  contained 
in  the  foregoing  statement  of  facts.  The 
passage  of  the  act  did  not  imply  any  ad- 
mission that  there  was  anything  due  the 
claimant.  It  simply  provided  for  the  pres- 
entation of  his  claim  to  the  court  and  for 
a  decision  on  the  merits,  without  assuming 
to  say  that  he  had  any  olaim  of  a  meritori^ 
ous   nature. 

We  agree  with  the  Court  of  Qaima  that 
the  claimant  has  failed  to  make  out  a  ca£e» 
and  the  judgment  diamtasing  his  petition  Im 
albrmed. 

Mr.  Jufltice  Moody  took  no  part  in  the  dd- 
cisioQ  of  thia  caae. 
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GOAT    ft    SHEEPSKIN    IMPORT    COM 
PANY,  Petitioner, 

V. 

UNITED  STATES. 

(See  S.  G.  Reporter^  ed.  194-205.) 

Dntiea    giowlh  on  skiii  of  Mocha  aheep— 
free  list. 

A  growth  on  skins  of  Mocha  sheep 
imported  from  Arabia  which  is  commercially 
known,  designated,  and  dealt  in  as  Mocha 
hair,  having  none  of  the  characteristics  of 
wool,  and  which  would  not  be  accepted  by 
dealers  therein  as  a  good  delivery  of  wool, 
is  not  dutiable  under  the  tariff  a!ct  of  July 
24,  1897  (30  Stat,  at  L.  161,  183,  chap.  11, 
U.  S.  Comp.  Stat.  1901,  pp.  1626,  1666), 
par.  360,  as  wool  on  the  skin,  but  is  en* 
titled  to  free  entry  under  par.  664,  placing 
on  the  free  list  "skins  of  all  kindis,  raw 
(except  sheepskins  with  the  wool  on),  and 
hides  not  specially  provided  for  in  this 
act." 

[No.  261.] 

Argued  April   18,   1907.     Decided  May   IS, 
1907. 

ON  WRIT  of  (certiorari  to  the  United 
States  Oircuit  Oourt  of  Appeals  for  the 
Second  Circuit  to  review  a  judgment  which 
affirmed  a  judgment  of  the  Circuit  Court 
for  the  Southern  District  of  New  York,  sus- 
taining the  ruling  of  the  Board  of  Gen- 
eral Appraisers  and  the  collector  in  classify- 
ing a  growth  upon  skins  of  Mocha  sheep 
as  wool  on  the  skin  and  dutiable  as  such. 
Reversed  and  remanded  for  further  pro- 
ceedings. 

See  same  case  below,  74  C.  C.  A.  82,  145 
Fed.  1022. 

Statement  by  Mr.  Justice  Peckfaam: 
This  case  comes  here  by  virtue  of  a  writ 
of  certiorari  issued  from  this  court  to  the 
United  States  circuit  court  of  appeals  for 
the  second  circuit,  for  the  purpose  of  re- 
viewing the  action  of  the  courts  and  of  the 
customs  authorities  in  relation  to  an  as- 
sessment of  duty  on  certain  importations 
made  by  the  petitioner,  appellant,  at  the 
port  of  New  York. 

The  merchandise  on  which  duty  was  as- 
sessed was  a  growth  upon  certain  skins  of 
the  Mocha  sheep,  imported  from  Hodeida, 
Arabia,  which  growth  was  classified  by  the 
collector  as  wool  on  the  skin  of  the  third 
class,  and  assessed  for  duty  at  3  cents  per 
pound,  under  the  provisions  of  paragraph 
360  of  the  tariff  act  of  July  24,  1897  (30 
Stat,  at  L.  pages  151.  183,  chap.  11,  U.  S. 
Comp.  Stat.  1001,  pp.  1626,  1666).  The  im- 
porter duly  protested  against  the  classifica- 
tion, and  insisted  that  the  merchandise  was 
entitled  to  entry  free  of  duty  under  para- 
graph 571  (30  Stat,  at  L.  supra,  page  198, 
1022 


diap.  II,  U.  8.  Oomp.  Stat.  IM.  |l  UK), 
or  under  paragraph  884  of  mtA  mL  hp 
201  (U.  S.  Comp.  Stat.  1001.  p.  MM).  J^ 
graphs  351,  358,  380,  uid«r  whUk  ikt^ 
emment  dalms  di>*v,  and  pangiifli  VI 
and  664,  undor  which  tlw  iaportw  cUii 
free  entry,  art  Mt  forth  in  tlie  aaii^t 

*The  ooUeelor  htyfjog  returned  OiwHH 
fthandiie  in  qiUBtloii  as  wool  of  thi  ttM 
class,  under  paragraph  380,  Um  ia^ortvif- 
pealed  to  the  board  of  general  tpfwiw^ 
where  the  mling  of  the  eoUector  wm  m- 
tained,  and  the  importer  then  appsilrf  li 
the  circuit  court,  and  then  to  the  onril 
court  of  appeals,  each  of  wUeh  esarti  ■§- 
tained  the  ruling  of  tlie  boaid  of  §■■§ 
appraisers  and  the  oollector.  t 

Before  the  board  of  general  appniMittl  ' 
importer  produced  six  witnesses^  whs  Mt 
fied  as  to  the  character,  use,  and  nmmmM 
designation  of  the  merehandise.  Oa ttiif- 
peal  to  the  circuit  oourt  a  referee  vss  Am 
appointed,  and  the  importer  offend  tallv 
evidence  to  sustain  his  daia  that  the  mth 
chandise  was  entitled  to  free  caliy. 

No  testimony  was  olTered  hj  the  gMR^ 
ment.  It  is  not  daimed  by  the  foienmril 
that  the  merchandise  in  questioa  eoHi  i» 
der  paragraph  351  as  wool  of  the  tUMc' 
(except  as  it  may  be  wool  of  Bke  t 
as  it  is  not  Donskoi,  natiTo  Sooth  i 
Cordova,  Valparaiso,  nathrs  Smjna  «B» 
sian  camel's  hair,  but  It  is  asserted  Oik  Hi 
growth  on  the  sUns  was  wool  oa  tti  iUi 


tParagraphs  from  tariff  act  of  Mf.  ■!■ 
which  the  government  daimL  H  fltalift 
L.  151,  183,  chap.  11,  U.  S.  Q&m.  Sii 
1001,  pp.  1828,  im. 

351.  Ciass  three,  that  is  to  say.  DmM 
native  South  American,  Oovftyfa/va^pHli^ 
native  Smyrna,  Russian  eamsrii  kair  m 
all  such  wools  of  liko  dmimetcr  ai  kiM 
been  heretofore  usually  imported  Wfjjf 
United  States  from  Tnrkay,  Qnsss,  ftiK 
and  elsewhere,  SKceptiag  impigfii  wib 
hereinafter  provided  for. 

358.  On  wools  of  the  third  dam  nl « 
camel's  hair  of  the  tliird  dass,  the  wlB 
whereof  shall  be  twelve  cents  or  to  f 
pound,  the  duty  shall  be  foor  eaiii  fV 
pound. 
^"L  The  duty  on  wools  cb  the T' 


be  one  cent  less  per  noimd  tbaa  ii 


in  this  schedule  on 
class  and  conditions  the 
to  be  ascertained  nndei 
Secretary  of  the  Treasury 
Petitioner  daima 


iflkiaM 


graphs: 

571.  Hair  of  bona,  mttU, 
imals,  cleaned  or  ~  ~ 
drawn,  but 

provided  for  in  ■  Bftv 

raw,  undeaned,  tum  mJt  drawn. 

884.  Skins  of  aU]  mnw  («_ — ^  . 
skins  with  the  w.  on).  an|  itedl  | 
specially  providad 


SktaffS 


•iThJhMilfl! 


IOO0. 
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Qjider  paragraph  3C0,  or  wna  u  wool  of  like 
uluLracter  as  that  above  enumerated  In  para- 
puph  35L 

The  evidetiee  shows  that  the  hair  or  wod 
IwhieheTer  it  ia  called)  grows  on  the  Mocha 
^hite  sheep,  imported  from  Hodeidaj  Arabia. 
The  growth  to  h&  found  on  this  breed  of 
ftheep  is  not  bought  or  sold  in  this  country 
hs  wool,  but  as  hair.  It  would  not  be  ae- 
esepted  aa  a  delivery-  of  wool  of  any  grade 
by  those  dealing  in  that  article.  Although 
there  might  have  been  a  very  small  propor* 
don  of  what  might  possibly  be  termed 
rery  inferior  wool  on  these  akins  (not  more 
tban  10  per  centum  in  any  case,  and  fre- 
qiiently  less),  yet  there  waa  tio  substantial 
use  of  any  portion  of  the  growth  on  the 
skins  for  purposes  for  *  which  wool  is  gen- 
sT&lIy  iiaed.  To  some  extent ^  but  very  little, 
it  had  h^f^n  tried  in  mills  to  spin^  and  it 
Dilght  be  used  sometimes  by  carpet  manu- 
facturers in  a  small  way,  and  efforts  had 
been  made  to  use  it,  mixed  with  wool,  in 
spiiming,  but  it  was  not  practieally  iuo- 
oessful,  nor  was  it  practicable  to  use  it  for 
other  purposes  for  which  wool  is  used.  The 
eblef^  or  predominant^  and  almost  sole  uie 
of  the  flubstanoe  is  as  hair  for  stufling^  and 
for  the  saddlery  trade,  and  by  bed  manu< 
facturexa  for  stuffing  purposes.  It  is  bougbt 
and  iotd  all  over  the  country  as  Mocha  hair. 
The  skin  upon  which  the  substance  grows 
1a  the  thing  that  is  valuable.  A  large  part 
of  the  skins  imported  into  this  country  is 
used  in  the  manufacture  of  glove  leather. 
One  witness  testified  that  his  firm  so  used 
from  75  to  00  per  cent  of  the  skins  iro- 
ported,  and  the  growth  thereon  was  bought 
and  sold  as  Mocha  hair*  It  costs  more  to 
remove  the  growth  from  the  skin  than  it 
iells  for  after  ita  removal.  It  cannot  be 
used  for  spinning  purposea  because  it  would 
not  hold  together.  It  might  be  carded,  but 
there  would  not  be  much  left  after  carding. 
The  price  of  the  skins  on  which  this  growth 
is  found  is  not  inUnenced  by  the  quantity 
of  the  growth  on  them.  The  more  of  a 
growth  there  is,  the  less  the  skin  will 
brjTig,  or,  as  is  said,  the  more  hair,  the  poor- 
er the  skin.  The  skins  are  sold  by  the 
importers  to  tanners  of  gloves  and  shoe 
leather,  just  as  they  arrive.  After  the 
growth  is  washed  and  removed  from  the 
ikin  it  may  be  sold  for  from  3  to  5  cents  per 
pound,  'which  ia  less  than  the  cost  of  re- 
moving it.  In  buying  the  sklna  no  notice 
is  taken  of  the  growth,  the  only  conaidera- 
tion  being  the  value  of  the  pelt,  and  the 
pelts  are  worth  no  more  with  long  hair  on 
than  short  hair  The  growth  has  never  been 
oaeepted  or  sold  as  wool,  but,  on  the  con- 
tfmry,  prior  to  July  24,  1897,  when  the  tiiriff 
ftct  was  passed,  it  wa5  uniformly  rej^arded 
and  bought  and  sold  in  the  United  States 
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as  hair.  *' Mocha  hair"  was  the  trade  no- 
menclature prior  to  1899,  and  as  such  the 
trade  name  was  definite  and  uniform 
throughout  the  United  States,  and  dealers 
in  it  never  knew  it  to  be  called  anything 
else  than  ^foeha  hair.  It  has  not  the  ap- 
pearance of  *  wool  J  does  not  feel  like  woolf[198l 
and  has  none  of  the  qualities  of  wool.  It 
is  bought  from  tanners  after  it  has  been 
taken  from  the  skin  by  theui.  and  it  ia  thu8 
sold  and  bought  as  Mocha  hair,  and  the 
skins  are  used  for  leather  by  the  tanners. 

One  of  the  witnesses  called  on  behalf  of 
the  importers  was  an  examiner  of  wool 
fibers  and  skins  at  the  port  of  New  York, 
which  position  he  had  hehl  for  about  fifteen 
years.  He  said  that  when  he  first  went  into 
the  government  employ  such  skina  as  those 
in  question  were  returned  free,  the  hair  aa 
well  as  the  skin,  but  that  practice  has  since 
been  changed.  The  witness  further  said 
that  if  the  growth  in  question  were  found 
on  a  goat  he  would  return  it  as  hair  of  a 
goat,  and  entitled  to  free  entry;  that  wool 
could  be  run  dowuj  or  deteriorate,  to  sucb 
a  condition  as  the  growth  in  question ^  but 
that  it  was,  an  fact,  mostly  *Vhat  they 
call  dead  hair  or  kempj*'  that  although  it 
could  possibly  be  carded,  it  was  not  com- 
ntereially  suitable^  and  there  would  not  be 
much  left  after  they  got  through  carding  it. 
On  cross-examination  the  witness  said  that 
he  would  return  the  article  in  question  as 
Mocha  sheepskin  with  the  wool  on.  On 
such  a  skin  as  the  one  in  question  the  wit- 
ness said  there  was  a  substance  which  he 
would  call  wool,  which  was  about  10  per 
cent  only  of  the  growth;  that  he  examines 
such  skins  as  the  ones  in  question  and 
throws  out  those  be  considers  dutiable  when 
there  is  enough  wool  to  call  it  dutiable,  and 
lets  the  skins  go  not  dutiable  when  you 
could  not  make  anything  out  of  the  growth 
In  any  way,  although  some  use  might  pos- 
sibly be  made  of  it 

The  cross -examination  of  other  witnesses 
was  to  the  effect  that  this  growth  had  been 
tried  in  mills  for  the  purpose  of  spinning, 
hut  very  little,  being  used  with  other  stock 
to  make  into  yarn,  but  it  has  not  been  suc- 
cessfully used  for  that  purpose^  il  might 
be  used  sometimes  by  carpet  manufacturers 
in  a  small  way,  and,  while  it  could  not  be 
used  or  spun  alone,  it  might  be  carded^ 
It  was  also  said  on  cross-examination  of  one 
of  the  witnesses  that. if  such  growth  ran 
pretty  white  it  is  sometimes  used  in  those 
low-grade  carpet  yarns  where  they  put  in 
such  stu^  as  jute  packing  is  made  of  and 
some  hair  like  the  growth  'in  question.  The[1991 
evidence  is,  however,  overwhelming  and  the 
Witnesses  substantially  unanimous,  that  this 
substance  is  not  known  as  wooli  and 
is  neither  bought  nor  sold  aa  such,  and  \m 
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commercially  known  as  Mocha  hair,  and  is 
not  used  as  wool. 

Mr.  Stuart  Tompkins  argued  the  cause, 
and,  with  Messrs.  Edward  S.  Hatch  and 
Hatch,  Keener,  &  Clute,  filed  a  brief  for 
petitioner: 

The  growth  of  the  skins  must  be  classified 
according  to  its  commercial  designation. 

Redden  v.  Richard,  149  U.  S.  346,  348,  349, 
37  L.  ed.  763,  764,  13  Sup.  Ct.  Rep.  891; 
American  Net  &  Twine  Co.  v.  Worthington, 
141  U.  S.  468,  471,  35  L.  ed.  821,  822,  12  Sup. 
Ct.  Rep.  65;  Arthur  v.  Morrison,  96  U.  S. 
108,  24  L.  ed.  764;  Two  Hundred  Chests  of 
Tea,  9  Wheat.  430,  438,  6  L.  ed.  128,  129;  Be 
Wise,  73  Fed.  188. 

General  and  uniform  commercial  under- 
standing and  usage,  excluding  this  article 
from  the  category  of  merchandise  regard- 
ed in  trade  ad  "wool,"  and  including  it  in 
the  category  of  merchandise  known  as 
*'hair,"  should  be  taken  into  consideration 
and  be  given  weight  in  determining  whether 
or  not  this  merchandise  was  properly  classi- 
fied by  the  collector,  under  paragraph  358 
ot  the  tariff  law  of  1897,  as  ''wool." 

Chew  Hing  Lung  v.  Wise,  176  U.  S.  166, 

161.  44  L.  ed.  412,  414,  20  Sup.  Ct.  Rep.  320; 
Arthur  v.  Morrison,  96  U.  S.  108,  110,  24  L. 
ed.  704,  765;  Elliott  v.  Swartwout,  10  Pet. 
137.  151,  9  L.  ed.  373,  378;  Iledden  v.  Rich- 
ard, 149  U.  S.  346,  349,  37  L.  ed.  763,  764,  13 
Sup.  Ct.  Rep.  891. 

An  occasional  or  possible  use  is  not  suffi- 
cient to  effect  the  classification  of  an  article 
for  tariff  purposes. 

Chew  Hing  Lung  v.  Wise,  176  U.  S.  166, 

162,  44  L.  ed.  412,  415,  20  Sup.  a.  Rep.  320; 
Magone  v.  Wiedercr,  169  U.  S.  665,  40  L.  ed. 
258.  10  Sup.  Ct.  Rep.  122;  Hartranft  v. 
Langfeld,  125  U.  S.  128,  31  L.  ed.  672,  8 
Sup.  Ct.  Rep.  732. 

This  is  a  clear  case,  not  only  for  the  ap- 
plication of  the  well-settled  rule  of  com- 
mercial designation,  but  also  for  the  appli- 
cation of  the  rule  laid  down  in  Robertson 
V.  Downing,  127  U.  S.  607,  613,  32  L.  ed.  269, 
271,  8  Sup.  Ct.  Rep.  1328,  that,  where  the 
language  of  various  tariff  acts  has  been  sub- 
stantially the  same  with  respect  to  certain 
goods,  the  construction  uniformly  applied 
by  the  Treasury  Department  for  many  years 
will  not  be  disregarded  except  for  moat  per- 
suasive reasons. 

See  also  United  States  ▼.  Proctor,  76  C. 
C.  A.  06.  145  Fed.  132;  Brennan  v.  United 
States,  69  C.  C.  A.  395,  136  Fed.  749;  Schell 
V.  FsuchC,  138  U.  S.  572,  34  L.  ed.  1043,  11 
Sup.  Ct.  Rep.  376;  Robertson  v.  Bradbury, 
132  U.  S.  403.  33  L.  ed.  406,  10  Sup.  Ct.  Rep. 
l.'iS:  United  States  v.  Dean  Linseed  Oil  Co. 
31  C.  C.  A.  51.  67  U.  S.  App.  716,  87  Fed. 
456:  Anglo-California  Bank  v.  Secretary 
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of  Treasury.  22  C.  C.  A.  527,  48  U.  &  iff. 
27,  76  Fed.  750;  United  SUtes  ▼.  If^lM, 
50  Fed.  694;  United  SUtes  t.  JohBitoi.]ll 
U.  S.  236,  253,  31  L.  ed.  389,  396,  8  SqiX 
Rep.  446;  United  States  t.  mil,  12011.8. 
169,  182,  183,  30  L.  ed.  eS7,  632,  7  S^a 
Rep.  610;  United  SUtes  t.  Philbriek.  HI 
U.  S.  62,  69,  30  L.  ed.  569,  561,  7  Sqi  a 
Rep.  413;  Five  P»r  Gent  Caaea,  llOU.&tfi 
485,  28  L.  ed.  202,  203.  4  Sup.  Ct.  Rep.  ill: 
Hahn  v.  United  SUtes,  107  U.  8.  401  f7  L 
ed.  528,  2  Sup.  Ct.  Rep.  494;  Brown  T.l'utd 
States,  113  U.  S.  571,  28  L.  ed.  1080.5  8^1 
Ct.  Rep.  648. 

The  commercial  designation  is  the  M 
and  most  important  designation  to  be  v- 
oertained  in  settling  the  meaning  and  spfi- 
cation  of  the  tariff  laws.  But  if  the  mb- 
merdal  designation  fails  to  give  aa  srtidi 
its  proper  place  in  the  elaasificatioa  of  tli 
law,  then  resort  moat  necessarily  he  hid  ti 
the  common  designation. 

Re  Herrman,  52  Fed.  944;  Swan  v.  Arthv, 
103  U.  S.  697,  598,  26  L.  ed.  526;  %  f. 
Hedden,  149  U.  S.  304,  906,  37  L  si  741; 
746, 13  Sup.  a.  Rep.  881;  Seeberger  v.  Gdi. 
137  U.  8.  95,  34  L.  ed.  609,  11  Sup.  aii^ 
28;  Hedden  v.  Richard,  149  U.  8.  341,  r  L 
ed.  763,  13  Sup.  Ct.  Rep.  891;  Loti  ▼.  Vi- 
gone,  163  U.  S.  105,  38  L.  ed.  651, 14  8l^ 
a.  Rep.  777;  SaltonataU  t.  Wlctadi  A 
Hilger,  156  U.  8.  601,  39  L.  ed.  549.  »  8l^ 
Ct.  Rep.  476;  8onn  v.  Magone,  191  U.  & 
417,  40  L.  ed.  203,  16  Sup.  Ct  HqiL  67;  Itt- 
ton  ▼.  United  SUtes,  150  U.  a  500, 4lLii 
233,  16  Sup.  Ct.  Rep.  80;  United  BUtmf- 
Goldenberg,'  168  U.  8.  05,  42  L.  ed.  IliM 
Sup.  Ct.  Rep.  S;  United  States  v.  BiAb 
Natural  Gaa  Fuel  Co.  172  U.  8.  S»,  a  Lii 
469,  19  Sup.  Ct  Rep.  200;  Gtew  Hi«f  I«| 
V.  Wise,  176  U.  8.  156,  44  L.  ed.  iltMft^ 
Ct.  Rep.  320;  Hempstead  ▼.  Tkamatk  IB 
Fed.  538;  BobertMxn  t.  8nk>Bon.  Ul  0-  & 
412,  415,  82  L.  ed.  096,  000,  0  Snp.  aii^ 
669. 

AaaiaUnt  Attorney  OenMnl  SailMl  v^ 
gued  the  oanae  and  filed  n  brftaf  fat  mfmk' 
ent: 

In  Qonatniing  the  wool  Mhodnb  of  tti  H^ 
iff  aet,  the  following  fkota,  of  wIM  A* 
court  will  take  jndieUl  knowkJQi,  ■•  ^ 
be  oonaidered;  namely:  Tknt  all  wtdh 
scientifleally  speaking,  a  ffoni  «(  Mr;  IM 
while  the  eoat  of  tke  aksep  pHMM  h 
greatest  degree  the  nhafidwhtir  fB^I* 
of  wool  as  disUnot  from  Ikoss  il  ksk.M 
of  many  other  animnin,  «Hk  m  tkt  s^Vfc 
the  Angora  goat,  and  tkt  oamdv  ski  I* 
seoses  many  of  tbs  tfwfc»faal  fMW*' 
wool,  some  of  these  otker  animsli  h  1 
degree  than  the  kwsr  gradsi  of  i 
that  in  the  eoat  of  all  of 
there  is  a  variety  of  tojitMS 
wool  to  hair,  wkoss  dmno 
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different  Idndi  of  animaU  and  with  their 
iiffereat  ipecies. 

Wehfiter'fi  liatemational  Diet,;  Ceutiiry 
|Hct.^  £4  EncjdopaedJa  Britannica,  9  th  ad. 
163. 

'  The  wordi  **wool"  and  "hair"  »re  used  in 
%he  tand^  a«ta  In  ft  racial  ^nse^  and  the 
products  of  the  animals  to  which  they  refer 
ixe  not  to  be  taken  out  of  their  racial  dasd- 
ficfttion  by  proof  of  their  technical  quality, 
i»r  Ttouadaptahility  to  specific  uses  or  com- 
icercial  designation. 

Lyon  V.  Marine,  5  C  C  A,  359,  S  U.  S. 
App.  40&,  55  Fed.  9&4;  Cooper  v,  Dobson,  157 
V*  B.  14S,  30  L.  ed.  652,  15  Sup.  Ct.  Rep.  56B; 
United  States  v.  Klumpp,  139  U.  S.  209,  42 
L,  «d,  720,  18  Sup.  Ct.  Rep.  311. 

It  IS  well  settled  that  where  ft  appears 
&om  the  Btatute  itself  that  words  in  a  tar- 
iff act  are  not  used  in  a  techniea.1  sen^e,  as 
ft  commereial  designation  or  trade  tertn^ 
their  meaning  h  not  to  be  controlled  by 
their  oommercifll  usage. 

Mftitlard  v,  Lawrence,  10  How,  261,  14  L. 
%d.  925;  Greenleaf  t.  Goodrich,  101  U.  S. 
t78,  25  L.  ed.  845;  Barber  v.  Schell  (Cooh^ 
ran  V.  Schel!)  107  U.  S.  617,  27  L.  ed.  400, 
i  Bap.  Ct,  Hep,  301;  Newman  t,  Arthur, 
109  U.  S.  132,  27  L,  ed,  Sm.  3  Sup,  a.  Rep. 
68;  Reimer  v.  Schell,  4  Blatchf,  328,  Fed. 
Cw.  No.  11,676;  Carson  v,  Nixon,  33  C.  C. 
A,  135,  82  U.  S.  App.  244,  90  Fed.  409;  Pat- 
ton  F.  United  States,  159  U,  S.  600,  40  L. 
ed.  233,  16  Sup,  Ct,  Rep.  89;  Cadwalader  t, 
Zeh,  151  U,  S,  171,  38  L.  ed.  115,  14  Sup. 
Ct.  Rep.  288  J  United  States  v.  Klumpp^  su- 
pra; RofiBevelt  y.  Maxwell,  3  Blatchf,  391, 
Fed,  Cas.  No.  12,034. 

It  is  never  competent  to  control  the  nsean- 
ing  of  a  phrase  used  in  the  tariff  act  by 
proof  of  commercial  usage,  when  either  the 
act  itself  or  preTious  tariff  legislation  shows 
that  it  was  to  be  used  in  a  different  sense. 

De  Forest  t.  Lawrence,  13  How.  274,  281, 
14  L.  ed.  143,  146 1  Roosevelt  v,  Majcwell,  lu- 
pra. 

General  words  of  similitude,  such  as  "goods 
of  a  similar  description/*  are  not  words  of 
commercial  deaignation,  whose  meaniog  can 
be  cf>nt rolled  by  proof  that  goods  which  are 
in  fact  of  similar  description  have  a  differ- 
ent eomtnercial  classification, 

Greenkaf  v.  Goodrich,  101  U.  S,  278,  25  L. 
ed.  845;  Schmieder  v.  Barney,  113  U.  S. 
645,  647.  648,  28  L.  ed,  1130,  1131,  6  Sup. 
Ct.  Rep.  624, 

The  proof  of  commercial  meaning  must  not 
he  addressed  simply  to  the  commercial 
deiignation  of  the  particular  article  in  ques- 
tion, as  was  done  in  the  case  at  bar,,  but  to 
the  commerdftl  meaning  of  the  term  used  in 
the  act. 

Greenleaf  v,  Goodrich.  101  U.  B.  27R.  25 
L.  c«I.  845:  Schmiecier  t.  Barney,  113  U.  S. 
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645,  28  L  ed.  1130,  6  Sup.  Ct.  Rep.  624; 
Claflin  T.  Robertson,  38  Fed.  92;  Carson  v, 
Nixon,  supra  r  Field  v.  United  States,  33  C* 
C,  A.  138,  62  U.  a  App.  260,  90  Fed.  412, 

Mr.  Justice  Pe€khAin»  after  making  the 
foregoing  atatement^  daliTered  the  opinion 
of  the  court; 

The  evidence  in  this  case,  taken  before 
the  board  of  appraisers  and  also  before  th# 
circuit  court,  is  uncontradicted^  It  shows 
that  the  suhatatice  in  question  is  not  wool, 
has  none  of  its  characteristici,  and  is  not 
put  to  any  of  its  uses^  and  does  not  ap* 
pear  like  wool.  On  the  contrary,  it  is  com- 
posed mostly  of  dead  hair  or  kemp  and 
cannot  be  remuneratively  carded,  nor  is  it 
commercially  suited  for  carding,  nor  for 
spinning.  Its  commercial  designation  is 
Mocha  hair,  and  it  is  not  known  or  re* 
garded  or  recognised  as  wool  in  any  of  the 
markets  of  the  country. 

It  is  not  denied  that  the  commercial  desig- 
nation of  an  article,  which  dealgnation  was 
known  at  the  time  of  the  passage  of  a 
tariff  act,  is  the  name  by  which  the  article 
should  be  classified  *for  the  payment  of  duty,[!£03] 
and,  as  is  stated,  "'without  regard  to  Liieir 
seientiBo  designation  and  material  of  which 
they  may  be  made,  or  the  use  to  which  they 
may  be  applied."  Two  Hundred  Chests  of 
Tm,  9  Wheat*  430,  438,  6  L,  ed,  128,  130; 
Arthur  v,  Morrison,  98  U.  S.  108,  24  L.  ed. 
764;  American  Net  &  Twine  Co.  v.  Worth* 
ington,  141  U.  B.  468,  36  L,  ed,  82K  12 
Sup.  Ct.  Eep,  55;  Hedden  v.  Richard,  149 
U.  S,  346,  348,  37  L.  ed.  763,  764,  13  Sup. 
Ct.  Hep.  891.  As  was  said  by  Mr.  Justice 
Story  in  Two  Hundred  Cheats  of  Tea,  supra. 
Congress  did  not  ""suppose  our  merchants  to 
be  naturalists  or  geologists  or  botanists.  It 
applied  its  attention  to  the  description  of 
articles  as  they  derived  their  appellations 
in  our  own  markets,  in  our  domestic  as  well 
as  our  foreign  traffic."  And  in  Hedden  v, 
Richard,  supra,  it  was  s^aidt  ^^The  language 
of  commerce  .  .  .  must  be  construed, 
.  .  .  parti eularly  when  employed  in  the 
denomination  of  artieles,  according  to  the 
commercial  understanding  of  the  terms 
used."  The  commercial  designation  should 
prevail  unless  Congress  has  clearly  mani- 
fested a  contrary  intention.  Cadwalader  v. 
Zeh,  161  U.  S.  171,  176,  38  L,  ed.  115,  117, 
14  Sup.  Ct,  Rep.  288, 

We  are  of  opinion  that  the  use  of  th« 
word  "wool"  in  the  tariff  act  excluded  a 
Bubstance  which,  while  it  was  a  growth  upon 
a  sheepskin,  was  nevertheless  commercially 
kiiown,  defiigtiated^  and  dealt  in  as  Mocha 
hair,  having  none  of  the  characteristics  of 
wfJoL  and  which  would  not  be  ncppptcd  by 
dealers  therein  as  a  good  delivery  of  wool. 

In  thb  e&se  the  evidence  la  nneontradicted 
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that  the  growth  on  these  skins  was  com- 
mercially known  as  Mocha  hair,  and  that 
it  was  not  used  in  the  way  wool  is  used, 
or  as  a  substitute  for  wool.  It  ought  not| 
simply  for  the  reason  that  the  skin  upon 
which  it  grows  is  the  skin  of  a  sheep,  to 
bo  classified  as  wool,  under  paragraph  360 
of  the  taritr  act,  and  thereby  be  subjected 
to  a  duty  as  high  as  the  value  of  the  sub- 
stance itself. 

Although  it  has  been  so  classified,  and 
that  classification  has  been  affirmed  all 
through,  yet  the  question  is  not  presented 
to  this  court  as  if  it  were  a  question  of 
fact  decided  upon  contradictory  evidence, 
and  concluding  this  court  for  that  reason. 
There  is,  in  truth,  no  contradictory  evidence 
in  the  case.  It  is  one  where,  in  our  opin- 
ion, the  courts  below  have  given  undue 
[204] 'weight  to  the  evidence  elicited  on  cross-ex- 
amination of  witnesses  called  on  the  part 
of  the  importer,  which  showed  that  there 
possibly  was,  in  some  cases,  a  very  little 
inferior  wool  found  on  these  skins,  while 
the  courts  ignored  the  other  facts,  as  tes- 
tified to  by  the  same  witnesses  and  already 
mentioned,  which  showed  beyond  the  pos- 
sibility of  successful  contradiction  that  the 
substance  was  erroneously  classified  as  wool. 

Upon  the  facts,  the  substance  ought  not 
to  have  been  so  classified.  The  growth  be- 
ing still  on  the  skin  should  have  been  re- 
garded as  part  of  such  skin,  and  classified 
under  paragraph  664,  in  the  free  list,  and 
not  as  a  sheepskin  with  the  wool  on. 

We  do  not  agree  that  the  word  "wool" 
in  this  act  is  used  in  a  generic  sense  so 
far  as  this  particular  point  is  concerned. 
The  word  docs  not  necessarily  include  all 
growth  upon  the  coat  of  a  sheep,  even 
though  the  substance  is  like  that  in  ques- 
tion here. 

Counsel  for  the  government  cites  from  the 
Encyclopedia  Britannica.  where,  in  speaking 
of  the  difficulty  in  determining  the  dividing 
line  between  hair  and  wool,  it  is  said:  "At 
what  point,  indeed,  it  can  be  said  that  an 
animal  fiber  ceases  to  be  hair  and  becomes 
wool  it  is  impossible  to  determine,  because 
in  every  characteristic  the  one  class  by  im- 
perceptible gradations  merges  into  the  other, 
so  that  a  continuous  chain  can  be  formed 
from  the  finest  and  softest  merino  to  the 
rigid  bristles  of  the  wild  boar." 

It  may  be  difficult  in  some  cases  to  define 
the  line"  between  "wool"  and  "Tiair"  as  a 
growth  upon  skins,  but  we  do  not  regard 
that  difficulty  as  an  argument  for  the  con- 
■truction  contended  for  by  counsel  for  the 
government.  That  argument  leads  to  the 
classification  of  a  substance  like  that  in 
question  as  wool,  when  in  fact  it  bears  no 
resemblance  to  it,  is  not  used  as  wool,  and 
has  none  of  its  characteristics,  and  is  known  | 
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commercially  as  Mocha  hair,  ai 
bought  an  I  sold  over  the  wholt 
The  case  is  one  of  degree;  and  hMa«ck 
some  few  cum,  the  pointa  may  doMl|  if- 
proach  each  other,  and  there  aay  k,  k 
such  cases,  some  difflcolty  in  UXSag  vmI 
from  hAir,'*7«t  that  fact  furaishes  w 
for  refusing  to  adopt  the  general  tert  vMA, 
in  most  cases,  is  easily  applied,— Umi^ 
identity  of  use,  oonimerdal  desigBatka.  b 
adopt  the  claim  of  oounsel  eliwiiiiatei  il  i^ 
quiry  as  to  whether  an  article  is  vmI  m 
hair,  and  leaves  simply  the  questioa  white 
it  is  to  be  found  on  what  may  he  ealU  tto 
wool -bearing  animals  or  on  the 
other  like  hair-coated 
are  wool -bearing  animals;  theteftwethiiBt 
on  the  skin  of  the  Mocha  sliecp  is  veal  wd 
must  be  classified  as  snch.  We  do  net  i^ 
with  this  claim.  If  an  artide  does  not,  t»  s 
dealer,  look  like  wool,  eaanoC  he  md  m 
wool,  is  not  commercially  known  ■•  wmk, 
'  but,  on  the  contrary,  is  bought  aii  ail 
'  throughout  the  country  as  Mbdn  heir,  ari 
is  so  designated  commerelany  hy  thoM  fal- 
ing  in  it,  it  ought  not  to  he 
wool  or  made  to  pay  duty  as 
because  it  grows  on  a  sheepu 
We  have  looked  over  the 
ties  cited  by  counsel  for  the 
but  we  see  nothing  in  any  of  thsB 
to  the  conclusion  that,  upon  the  ftfto  li 
this  case,  the  growth  on  the  skin  ef  tli 
Mocha  sheep  was  properly  dassifled  u  «mL 
Taking  .all  the  eridenee  in  this  sen,  » 
contradicted  as  it  is,  we  feel  coBfeMti 
the  conclusion  that  the  classfficaHsB  ii  tlii 
case,  adopted  hy  the  eonrts  below  and  ly  thi 
appraisers  and  collector,  was  wni^  tfi 
that  the  merchandise  la 
titled  to  free  entry. 

The  Judgments  of  the 
Tersed  and  the  oaae  reauaded  to  thtORdl 
Court  with  instmctiona  to  take 
proceedings  as  may  he 
sistent  with  this 
Reversed. 

Mr.  Justice  Moody  took  M  |Mt  h  Hi  «^ 
dsion  of  this  ease. 


•FREDERICK  J.  LOWBST. 
tie,   and   \nUiaa    a 
Appts., 
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Low6£T  7.  Hawaii. 


%he  Anaericaxi  Board  of  Co mmbaio tiers  for 
^Foreign  Missions  tranaferr^d  to  the  Ha- 
[waiian  government  a  Protestant  mission,  and 
&f  the  immediate  and  longcontmiied  pruc- 
tiee  under  it,  ia  admisaible  a  a  an  aid  to  the 
interpretation  of  the  condition  on  which  the 
transfer  was  made;  vis*,  that  the  govern' 
Inant  should  continue  the  s^tne  aa  an  insti- 
Irution  for  the  cultivation  of  sound  liter- 
Sture  and  solid  seic-nce,  and  should  teaeh  no 
leli^ioua  t&net  or  doctrine  contrary  to  those 
theretofore  inculeated  by  the  mission,  ai  set 
Ibrth  in  a  confession  of  faith. 

Heal  property — condition  snhaeiiiicnt. 

2.  A  mere  technical  school  which  ex- 
cludes all  religious  instruction  does  not  sat- 
Jftfy  the  condition  on  which  a  Protestant 
miasion  wai  transferred  hj  the  American 
Board  of  Commissioners  for  Foreijg'n  Mia- 
ialoni  to  the  Hawaiian  government,  ^i>,, 
I  that  th^  government  should  continue  the 
■ame  as  an  institution  for  the  cultivation 
of  aound  litcraturcv  and  solid  eciencei  and 
ftbould  teach  no  religioua  tenet  or  doctrine 
contrary  to  those  theretofore  inculcated  hj 
the  mission^  as  set  forth  in  a  confession  of 
jf&ith«  where  the  governiuent  knew,  when 
»c^pting  the  transfer  of  the  mission  to  its 
**fostering  care  and  patronage,"  that  the 
Mission  was  founded  to  convert  the  Ha- 
waiiani  to  Cliri&tianity  and  to  educate 
young  men  to  be  Christian  ministers^  and 
for  more  than  than  fifty  years  reeogniied 
ita  obligation  under  the  agreement  to  af- 
ford religious  instruction  in  the  doctrines 
lepr^ented  by  the  miasion. 


[No.  19g.I 

Argued  and  submitted  March  20,  1907.   De- 
cided May  13.  1007. 

APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Hawaii  to  review  a  judg- 
ment sustaining  a  demurrer  to  a  petition  to 
recover  from  the  territory  a  sum  of  money 
AS  the  alternative  of  the  reconveyance  of 
oertain  property  conveyed  to  the  Hawaiian 
government  for  the  nonfulfllment  of  the 
oonditions  upon  which  the  property  vvtiscon- 

NoTE.^ — On  parol  and  extrinsic  ev^idence  to 
aid  const nictjon-^^ee  note  to  General  As- 
sembly v.  Unthrie,  6  L.R.A.  321. 

That  parol  evidence  is  not  admissible  to 
vary,  add  to,  or  alter  a  written  contract — 
see  note^  to  Durkin  v.  Cobleigh,  17  L.R.A. 
270;  Ferguson  v.  Ratferty,  ti  L,R,Ae  33; 
Fire  Ins.  Asso.  v.  Wickham»  ;iS  L.  ed.  U.  S. 
860?  and  Bradlev  v.  Washington,  A.  &.  G. 
Steam  Packet  Co'  10  L-  ed.  U,  S.  72. 

As  to  parol  evidence  to  explain  ambiguity 
in  written  instrunu^nt— sec  nottr  to  Atkin-ion 
T,  Cummins,  13  L.  ed.  U.  S.  22$, 

On  conditions  in  deed  that  land  is  to  be 
used  for  a  specified  charitable  public  or 
quasi- public  purpost' — st>e  note  to  Greeni?  v. 
Cr Connor.  10  L.R.A.  2(12, 

As  to  what  are  conditions  subsequent — ^see 
note  to  Taylor  v.  Mason,  e  L.  ed.  IL  S.  101. 
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veyed.    Reversed  and  remanded  for  further 
proceedings. 

See  same  case  below,  17  Haw.  285, 


Statement  by  Mr.  Justice  McEenna: 
This  action  waji  brought  in  the  auprema 
court  of  the  territory  of  Hawaii  to  recover 
from  the  territory  the  sum  of  1 1 5, 000  a  a  the 
alternative  of  the  reconveyanci?  of  certain 
property  conveyed  by  the  American  Board 
of   Commissioners   of   Foreign   Missions   in 

1 84 9  to  the  Hawaiian  government,  for  the 
nonfulfllment  of  the  conditions  upon  which 
the  property  was  conveyed,    'A  demurrer  was [807] 
sustained  to  the  petition  and  thereupon  this 
appeal  was  taken. 

The  following  is  an  outline  of  the  prin* 
cipal  facti  alleged ; 

The  American  Board  of  Commissioners 
for  Foreign  Missions,  hereinafter  called  the 
Anterican  Board,  for  many  years  prior  to 

1850  had  conducted  and  maintained  a  Prot- 
eatant  miaaion  in  the  Hawaiian  Islands, 
and,  as  an  essential  part  of  its  missionary 
work,  carried  on  many  schooli.  Its  moat 
notable  educational  work  was  centered  in 
a  school  established  in  I3S1  at  Lalminaluna, 
on  the  Island  of  Maui,  where  it  possessed  a 
large  tract  of  land.  This  school  and  the 
premises  occupied  by  it  were  set  off  by  the 
chiefs  to  the  protestant  mission  in  1S35.  Ozi 
the  buildings  and  other  improvements  many 
thousands  of  dollars  were  expended,  and 
the  school  had,  in  1S50,  t^eeome  a  most  im- 
portant factor  in  the  life  and  progress  of 
the  Hawaiian  people,  and  was  recognized  as 
the  le4iding  educational  institution  in  thB 
kingdom. 

The  course  of  instnictioii  comprised  not 
only  the  usual  topics  belonging  to  secular 
learning,  but  included  also  direct  religious 
teaching  and  training  in  the  doctrines  rep- 
resented by  the  mission  .t 

♦These  facts  were  established  before  the  [208] 
board  of  commissionera  to  quiet  land  titles, 
to  which  the  claim  of  the  American  Board 
to  Lahainatuna,  as  an  established  part  of  its 
system,  was  duly  presented  and  reeD^lzed, 
and  the  hoard  of  commissioners  adjudged 
as  follows:  "Lahainaluna,  part  5«  section 
2,  claim  relinquished  before  the  land  com- 
mission in  consequence  of  an  after -arrange- 
ment  having   been    entered   into   with   the 


tLaws   of  the  High   School,   as  Amended 
and  Adopted  by  the  Mission,  June,  1835. 
Chapter  I. 
Design  of  the  School, 
The  design  of  the  High  School  ta, 
L  To  aid  the  mission  in  accompli shing  th« 
great  work  for  which  they  were  sent  hith- 
VT',  thnt  is,  to  introduce  and  perpetuate  the 
religion    of    our    Lord    and    Saviour    Jesua 
with  all  its  accompanying  blessings,  civil, 
literary,  and  religious. 
4.  Another  object^  still  more  deflnite  and 
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Hawaiian  goTemment  by  the  mission.  Vol. 
8  L.  C.  Award,  pp.  143  et  seq.,  upon  the  final 
confirmation  which  was  duly  made  to  the 
said  A.  B.  C  F.  M.  all  the  lands  claimed  were 
awarded,  'with  the  exception  of  aeetSon  2, 
Lahainaluna,  whieh  had  been  withdrawn.'" 

The  "after-arrangement"  referred  to  in 
the  records  of  the  land  commissioners  was 
as   follows: 

"Because  of  financial  stress,  and  also  feel- 
ing that  the  school,  which  had  really  become 
a  national  institution,  should  be  conducted 
by  the  government  at  its  own  expense,  in 
April,  1849,  the  mission,  at  its  general  mis- 
sion held  in  Honolulu,  voted  as  follows: 
To  make  over  this  seminary  to  the  govem- 
ment,  it  being  understood  that  it  is  to  be 
conducted  on  the  same  principles  as  here- 
tofore.* 

"An  offer  was  theraupon  made  to  the  gov- 
ernment in  pursuance  to  this  vote  of  the 
mission  to  make  over  the  school  to  the  gov- 
ernment on  condition  that  it  should  'he  con- 
tinued at  its  expense  as  an  institution  for 
the  cultivation  of  sound  literature  and  sol- 
id science,  and  further,  that  it  shall  not 
teach  or  allow  to  be  taught  any  religious 
tenet  or  doctrine  contrary  to  those  hereto- 
fore inculcated  by  the  mission,  a  summary 
of  which  will  be  found  in  the  confession  of 
[SOO]  faith  herewith  inclosed,  *and  that,  in  case 
(»f  the  nonfulfilment  or  violation  of  the 
conditions  upon  which  this  transfer  is  made 
by  the  said  government,  the  whole  property 
hereby  transferred,  hereinbefore  specified,  to- 
gether with  any  additions  of  improvements, 
Bhould  revert  to  the  said  mission.'" 

This  offer  as  made  was  not  accepted  by 
the  government,  but  it  instead  submitted 
a  counter  offer  to  the  mission,  by  which  it 
offered  to  take  over  the  school  on  the  con- 
ditions made  in  the  mission's  original  offer, 


of  equal  or  greater  importance,  is.  to  edu- 
cate young  men  of  piety  and  promising  tal- 
ent p.  with  a  view  to  their  becoming  assist- 
ant teachers  of  religion,  or  fellow  laborers 
with  us  in  disseminating  the  gospel  of  Jesus 
Christ  to  their  dving  fellow  men. 
Chapter  VII. 
Of  the  Studies  of  the  School. 

4.  The  whole  school  shall  meet  between 
daylight  and  sunrise  each  week  day  for 
prayer,  at  which  one  of  the  instructors  shall 
preside:  the  roll  shall  be  called,  absentees 
marked  and  called  to  an  account  at  least 
once  a  week. 

6.  On  the  afternoons  of  Tuesdays  and 
Thursdays  each  week,  or  at  other  times 
equivalent,  the  whole  school  shall  meet  for 
biblical  instruction,  embracing  the  inter- 
pretation of  Scripture,  evidence  of  Chris- 
tianity, archeology,  and  sacred  geography. 
And  Friday  afternoon  of  each  week,  or  time 
equivalent,  shall  be  spent  in  exhibiting  and 
correcting  compositions  in  the  Hawaiian  lan- 
guage and  in  elocution. 
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but  "provided  that,  in  ease  of  the  mfil- 
filment  on  the  part  of  this  gonnant  4 
the  conditions  speeiiled  in  the  letter  of  tk 
above-named  gentlemen,  it  shall  be  upliaHl 
with  this  govenuneiit  to  aDow  tks  f 
tion,  with  all  additiona  an 
which  may  have  been  mads  upon  tkt  | 
ises  and  all  rights  and  pririlqges  matM 
therewith,  to  revert  to  the  said  kWh,  Is 
be  held  in  behalf  of  the  Ameriesa  Bonlrf 
Commissioners  for  Foreign  liitfiiiM.  « li 
pay  the  sum  of  $15,000;  provided  also  M 
in  case  this  government  shall  find  it  aft 
dient  to  divert  this  estaUishmaat  to  iCLff 
purposes  than  those  of  edneation,  it  ihsll  to 
at  liberty  to  do  so,  on  condition  that  it  ■§- 
tain  an  institution  of  like  character  ui  m 
similar  principles  in  some  other  plsee  as  tto 
island,  or  pay  the  sum  of  tlSjOOO  to  hU 
mission  in  behalf  of  the  Mission  Bosri  k 
Boston." 

A  more  definite  form  of  the  "eonfcMiosfff 
faith"  was  substituted  and  accepted  br  tk 
government,  and  the  whole  arrsngemoliBd- 
fied  by  the  Hawaiian  l^islatnre.  lav  dt 
1850  (F.  C.  1850)  168,  i  1  of  CM  (Mi 
(1859)  I  783,  and  by  the  pmdeatisl  mm- 
mittee  of  the  American  Board. 

The  letter  of  the  mission  to  the  UiMK 
of  Public  Instruction  is  inserted  In  thi  ■«- 
gin-t 


tEzhibit  A. 

Honolnlu,  April  B,  IM 
To  His  Ex.  R.  Armstronff ,  lunistcr  of  ?!*• 
lie  Instruction  of  the  Hawaiian  Uasiib 
Sir :  The  undersigned,  a  eomsuttev  ef  tk 
general  meeting  of  the  mission  of  thi  A  & 
C.  F.  M.,  at  the  Sandwich  Islands,  sppahtii 
in  reference  to  the  Mission  SoBissry  il 
Lahainaluna,  Mani,  bes  leavn,  thramk  yw 
Excellency,  to  offer  a  few  remarks  luytf 
ing  that  institution,  and  make  soae  f^ 
posals  in  reference  to  It  to  Us  MijMtj^ 
government  for  its  conslderatloB. 

It  is  well  known  to  his  ICaiesty,  sii  shi 
to  most  of  the  members  of  his  gov 
that,  in  the  year  1831,  tha 

menoed  the  establishment  of  tht  i 

now  known  as  the  Mlssiim  B&mSmn  d 


m 


Lahainaluna,  Maui,  to  pnmots  the 
of  enlightened  litoratu*  and  Chi 
throughout  the  islands. 

From  that  period  to  tha 
institution  has  bean 
iously  watched  over, 
for  1^  the  mission.  No  ap«n  m  p^ 
coming  within  its  approptlats  mnw  * 
power  have  been  sparta  to  piwMli  fti  v^ 
fulness  and  seeors  tlM  o^aeli  of  Ita  ntH^ 
Kshment. 

Three  missiiwifcrloi  haw,  isr  a  lu^  P** 
tion  of  the  tlms^  «*—  4avoM  la  Ita  lM»^ 
ests,  and  two  at  i  -  wm  riMS  tti  !■•« 
three  first  years  a  aililiMa   iM 

$77,000.00  have  hi  iwdid  lor  ttilii* 

including  the  su|»|iuv%  of  tki  leajfcp^*" 


J 


iisoe. 


LOWKET   T,  MAWAIL 


I  *The  Hawaliaii  goTenunent  «t  ime«  took 
paesffBsion  of  the  Lahainalima  B^minarj  and 
^^rried  on  the  school  exoctl^r  aa  it 
j  luui  he^n  conducted  hj  the  Mlsaion,  both  in 
ifvligious  instnictioii  and  the  ineuloatioii  of 
[ 90111111  literature  and  lolid  acienee. 

For  mftiiy  years  after  the  government  had 
'  iafcen  over  the  school  the  principalB  of  the 
I'Bchool  continued  their  relations  as  miasion* 


aries  of  the  American  Board  in  their  work 


la  the  school,  and  continued  to  make  re- 
Iportd  of  their  educational  and  religious  *work 
f  and  instruction  in  the  Bchool  to  the  general 

meetings  of  the  miiiion. 
I      In    1862    the    seminary    buildingf    were 
'Immed  down.     Other  buildings  were  built* 

The  principal,  in  his  report  for  that  year, 

1832-63,    reviewing     the     history     of     the 


school r  aays;  'The  Hawaiian  government 
baa  always  been  a  Uberai  friend  and  bene- 
factor. .  .  .  Never  in  any  way  have  they 
interfered  with  our  manner  of  instruction, 
or  in  the  couree  of  Instructions  'pursued.  In[21^ 
our  work  we  have  had  all  the  freedom  which 
we  possibly  could  have  had  under  the  A. 
B.  0.  F.  M/'  Also^  referring  to  pupils  who, 
under  the  religious  instruction  at  the  school, 
became  ministers,  he  saye  t  "While  six  who 
were  connected  with  it  since  it  has  been  iin* 
der  the  care  of  the  Hawaiian  government 
have  been  ordained  to  the  flame  office." 

Prior  to  the  establishment  of  the  An- 
glican Church  in  Hawaii  the  board  of  edu- 
catioti  appointed  as  instructors  such  personA 
aa  were  acceptable  to  the  mission,  generally 
selecting  those  nominated  by   the   miss^ion. 


the  dwellings  erected  for  their  accommoda- 
;  tion. 

We  need  not  point  you  to  the  fruit  a  of 
this  cherished  institution,  scattered  through- 
'  out  the  islands,  filling  various  posts  of  hon- 
,  0r^  responsibiUtyj  and  nsef  ulneas,  both  in 
'  and  out  of  the  government.  They  are  well 
'  known  to  his  Majesty  and  the  officers  of 
liie  government,  and  to  none  l>etter  than 
yourself. 

The  institution  has  been  planted  and  sus> 
tained  to  the  present  time  by  the  Amerieau 
Board  of  Commissioners  of  Foreign  Mls- 
•lons,  from  donations  given  by  the  American 
churches  for  the  spread  of  the  gospel  in 
bcAthen  lands.  That  board,  as  we  learn  by 
recent  intelligence,  was,  at  the  close  of  its 
last  financial  year,  embarrassed  by  a  debt 
of  $60,000.00,  incurred  In  the  prosecution 
of  its  labors  of  benevolence  and  mercy. 

As  a  eon  sequence  of  its  indebtedness,  it 
has  been  obliged  to  curtail  it&  expenditures 
by  diminishing  its  grants  to  ench  one  of  the 
missions  under  its  care,  and  this  mission,  in 
«>mmon  with  other&j  has  shared  in  the  gen- 
eral  reduction. 

For  this  reason  the  mission  will  be  unable 
to  carry  forward  its  operations  with  the 
Tigor  to  be  desired  in  all  of  its  departments 
of  labor.  Some  must  almost  inevitably  suf- 
fer for  want  of  pecuniary  me  ana. 

In  view  of  these  facts,  and  believing  tbat, 
under  present  circum stances^  the  transfer  of 
tbis  institution  to  the  fostering  care  and 
patronage  of  government  wiU  promote  the 
Mghest  interests  of  the  Hawaii,in  people, 
we  h^g  leave,  through  your  Esoellency,  to 
submit  to  hfs  Majpflfv'fl  goverDiaent  for  its 
consideration  the  following  proposals,  viz: 

That  the  mission  of  the  A.  B,  C  F.  M. 
at  the  Sandwich  Islands,  acting  for  and 
in  behalf  of  the  said  American  Board  of 
Commissi  oners  erf  Foreign  Missions,  hav- 
ing its  headquarters  in  Boston,  state 
of  Maa^iachusetts,  in  the  United  States 
of  Americji,  relinquish  all  of  their  rights 
title,  and  interest  to  and  in  the  sem- 
inary buildings  1  oca  tec!  at  L.abai  rial  una 
on  the  island  of  Maui,  and  known  as  the 
Mission  Seminary,  tojjether  with  all  o:"  the 
dwelling  houses  at  that  station  erCiCted  by 
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the  mission  at  the  expense  of  the  said  A,  B. 
C.  F.  M.t  for  the  use  of  the  teachers  in  the 
aaid  Mission  Seminary;  also  the  building 
erected  by  the  mission  aa  a  printing  olfioe 
and  bindery;  also  all  lands  pertaining  to- 
and  granted  for  the  use  of  the  Missionary 
Seminary,  and  also  all  philosophieal  and 
other  apparatus  procured  for  the  use  of  the 
said  seminary,  also  the  public  library  of  th» 
said  institution,  and  to  transfer  the  same 
to  the  Hawaiian  government  for  its  use, 
benefit,  and  behoof,  to  have  and  to  bold  tb» 
same  forever. 

Providing,  however,  and  this  tranifer  b 
made  upon  the  express  condition,  that  th& 
said  Hawaiian  government  agrees  that  the 
said  institution  shall  be  continued  at  its  en- 
pen  se^  as  an  institution  for  the  cultivation^ 
of  sound  literature  and  solid  science;  and, 
further,  that  it  shall  not  teach  or  allow  to 
be  taught  any  religious  tenet  or  doctrine 
contrary  to  those  heretofore  inculcated  by 
the  mission^  which  we  represent,  a  sum- 
mary of  which  will  be  found  in  the  confes- 
sion of  faith  herewith  ineloaed,  and  in  that 
in  case  of  the  nonfnlfilment  or  violation  of 
the  conditioua  upon  which  this  transfer  ift 
made  by  the  said  government,  the  whole 
property  hereby  transferred,  hereinbefore^ 
specified^  together  with  any  additions  or  im* 
provements  which  may  have  been  made  up- 
on the  premises,  and  all  the  right  and  priv- 
ilege s  hereby  conveyed  or  transfer  red  to 
the  Hawaiian  government  by  the  aaid  island 
mission,  shall  revert  to  the  said  mission,  to 
have  and  to  hold  the  same  for  and  in  behalf 
of  the  American  Board  of  Commissioners  of 
Foreign   Missions. 

These  proposals,  if  accepted,  by  the  Ha- 
waiian government f  shall  not  have  bind- 
ing force  until  they  sball  have  received  the 
sanction  of  the  prudential  committee  of  the 
American  Board  Commissioners  of  Foreign 
Missions  in  Boston;  and  further,  should  the 
said  Hawaiian  government  accept  the  pro- 
posa  I  s  h  e  re  prese  n  ted ,  a  n  d  en  t  er  forth  with  up- 
on the  fulfilment  of  the  conditions, and shotald 
the  said  transfer  not  meet  the  approlmtion 
of  the  prudential  committee,  the  mission, 
on  its  part  J  pledges  itself  to  refund  to  the 
said  government  any  necessary  expenses  it 
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When  the  Anglican  mission  was  established 
it  was  proposed  that  the  forms  and  prob- 
ably the  substance  of  religious  instruction 
should  be  changed,  and  advice  was  asked  of 
the  Attorney  General.  His  reply  reviewed 
the  whole  arrangement  upon  which  the  gov- 
ernment receiyed  the  seminary,  and  con- 
cluded as  follows:  ''Should  the  govern- 
ment not  be  willing  to  keep  the  conditions 
as  far  as  I  have  shown,  then  the  property 
and  improvements  must  be  restored  to  the 
A.  B.  C.  F.  M." 
|S18]  *In  1865  the  Hawaiian  Gazette,  the  official 
mouthpiece  of  the  government,  declared  that 
the  government  had  resolved  that  its  sup- 
port should  be  given  to  schools  irrespective 
of  their  religious  teaching,  but  pointed  out 
that  the  board  of  education  might  be 
chargeable  with  partiality  for  supporting  a 
state  church,  inasmuch  as  it  paid  large  sums 
to  defray  the  expenses  of  Lahainaluna, 
where  the  principles  and  theology  of  one 
particular  sect  were  exclusively  taught,  al- 
though opposed  to  the  belief  of  all  in  com- 
munion with  Roman  Catholic  and  Episcopal 
churches. 

In  the  following  years,  upon  the  sug- 
gestion by  the  mission  of  certain  instructors, 
a  correspondence  arose  between  the  board  of 
education  and  the  mission,  in  which  the 
board  of  education  said  that  it  was  under- 
stood that  the  institution  was  to  be  con- 
tinued so  as  to  aid  instead  of  to  defeat  the 
purpose  for  which  it  had  been  founded,  and 
that  nothing  had  been  done  to  justify  the 
intimation  that  the  board  had  any  desire 
to  defeat  such  purpose,  and  admitted  "that 
a  full  compliance  with  agreement  consists 
in  appointing  persons  teaching  in  the  doc- 
trine and  after  the  manner  of  the  Gong^- 
gational  and  Presbyterian  churches  of  the 
United  States."  And  further:  "The  board 
are  fully  aware  that  if  they  do  not  see  lit 
to  carry  on  the  institution  according  to  the 
terms  of  the  contract,  they  have  to  reconvey 
it,  or  pay  the  sum  of  $15,000." 

After  1865  the  seminary  continued  to  be 
conducted  on  the  same  lines  as  prior  there- 
to. 

In  1894,  in  the  Constitution  of  the  Repub- 


lic of  Hawaii,  it  was  provided  thit 
No  public  money  shall  be 
.  .  .  for  the  support  of  (orf)  hiMftrf 
any  sectarian,  denominational,  v  pivti 
school."  This  provision  is  ooatiinied  sid  R- 
mains  in  full  force  as  a  part  of  I  fiS  if  thi 
organic  act. 

Religious  instruetion  ceased  to  be  s  ^ 
of  the  curriculum  at  Lahainalmia,  u  pro- 
vided in  the  agreement,  on  or  abo«t  Sip- 
tember  1,  1903,  at  which  date  the  rdfpHi 
tenets  and  doctrines,  in  aeeordaMi  witt 
the  creed  and  articles  of  faith  M  thiai^ 
sion,  ceased  to  be  taught,  and  are  m  ]«fv 
taught.  The  "cultivation  of 
ature  and  solid  science"  has  also  i 
the  institution  has  become  a  tedmieslMhNl 
under  the  name  of  The  Lahainalns  i^ 
cultural  SchooL" 

The  territory  maintains  no  other  imtti- 
tion  of  like  character  and  on  similsr  frit- 
ciples  in  any  other  place  on  the  isisai 

The  appellants  are  the  sncQesBon  ef  thi 
American  Board  of  Oommissionia  for  Mr 
eign  Missions. 

Upon  these  facU,  it  is  alleged.  Usl  if- 
pellants  have  become  entitled  to  a  : 
of  the  property  conveyed  or  to  the  i 
of  $15,000;  that  the  territory  has  rrfMti 
do  either,  but  has  elected  to  retain  thipn^ 
erty,  which  election  is  evidenced  hj  fti  it- 
f usal  to  pay  the  amid  sum,  and  the  tattv 
fact  that  it  is  proceeding  to  enet  eiynirin 
buildings  thereon  and  expend  laifs  SHi  4 
money  in  fitting  the  property  and  the  idMl 
to  become  a  technical  school,— namilfi  ■ 
agricultural  collqpe. 

The  petition  was  demvmd  to  mm  thi 


grounds  substantially  aa  foUowa: 

1.  That  the  conrt  had  no  jniMhihi  d 
the  subject-matter  of  tho  daiflL  I.  IMtti 
United  States  waa  a  nsosHuy  party,  tti 
property  described  in  tho  pitflin  M« 
been  transferred  and  ceded  to  thi  WM 
SUtea  by  the  treaty  of  mnwuf ii  rf  W 
7,  1808.  S.  That  the  potiUoa  Ol  Mli« 
oat  facta  sufficient  to  cuuiHUto  a  «wrf 
action  in  that,  (a)  it  did 
the  agreement  act  forth  in  tlM  ], 
ratified  by  the   Icgialatnti    (h)  IM  tti 


may  have  incurred  in  carrying  on  the  insti- 
tution whilst  the  parties  were  awaiting  tlie 
ratification  or  rejection  of  this  transfer  hj 
the  said  prudential  committee.  Provided, 
however,  that  moneys  shall  not  have  been 
expended  in  enlargement  or  improvementa, 
other  than  what  may  have  been  actually 
necessary  to  keep  the  buildings  in  repair  and 
carry  on  the  institution. 

In  case  of  disagreement  of  the  parties  as 
to  the  amount  proper  to  be  refunded,  in  case 
of  the  nonratification  of  this  conveyance 
by  the  prudential  committee,  the  sum  shall 
be  determined  by  two  arbitrators,  one  of 
which  shall  be  chosen  by  each  of  the  re- 
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spective  parties, 

ease  of  dlss«raeBSMit,  shaU  olasl  «  IIMIl 

decide  upon  the  awaid. 

The  foregoing  rainaiha  mad 
r  ipeetfnlly  svbmittod  for  thn 
01  Ma  IC^eaty-k  gimninwt,  aai  I 
greatly  obliged  by  aa  •My  aaMMR 

We  have  the  honor  to  b^ 

Very  respectfully,  yoor  i 
most  obedient  ■orvanta. 

W.  P. 
C.  Bl 

LN. 


■^-    1 


loae. 


LOWTIET    V.   HAWAH, 


£14,  21i 


,  rifht  of  action  aecrued  more  tlian  two  years 

'  pnur  to  tlie  comtrjetieeiDeiit  of  the  ai^tion; 

'  (c)  it  did  not  appear  that  there  had  b^en  a 

breneh  of  th^  couditiona  of  tht^  agreement; 

(d)  or,  if  30,  that  rt  occurred  iu  compliance 

I  with  law  and  statutes  which  rendered  the 

fulfilment  of  the  conditions  impossible.     4, 

That  the  petition  was  indefinite  and  unoer^ 

taiUr  in   that  the  allegations  as  to  breach 

©f  conditions   pleaded   were   eoncluaions  of 

I  )awt  it   nowhere  appe&rJng  in  the   petition 

/in    what    respect    the  conditions    had    l>een 

I  broken.     The  supreme  court  overruled  the 

l^rst^  second t  *a,nd  fourth  grounds,  and  di- 

rtisions  a  and  b  of  the  third  ground  of  de* 

pmurrer. 

I, 

'  Mr,  H&vid  L.  Withinirton  argued  the 
CAUie,  and,  with  Mesars.  William  R,  Casttej 
W.  O.  Smith,  A.  Lewis,  Jr.,  and  C.  H.  Ofeon, 
filed  a  brief  for  appellants: 

A  term  can  be  read  into  a  contract  from 
Ihe  surrounding  circumstances. 

Bradlej  v.  Washinj^on,  A,  A  Q.  Steam 
Faeket  Co.  13  Pet  S9,  10  L.  ed.  72;  Heed 
V,  Mett:hanta'  Unt.  Ins.  Co.  95  U,  B.  23,  24 
L.  ed.  348;  Field  v.  Munson,  47  N,  Y.  221; 
Huasej  v.  Horn  e- Payne,  h,  R.  4  A  pp.  Cas, 
311,  6  English  Ruling  Cases,  160;  Shouse  v. 
Doane,  39  Fla.  95,  21  So.  807;  Merchants' 
A  M.  8a  V.  Bank  v.  Fraze,  &  Tnd.  App.  161, 
S3  Am.  St.  Rep,  341,  36  N,  E.  378;  Staples 
w,  Edwards  &  M.  Lumber  Co.  S6  Minn.  10, 
iT  N-  W,  220;  O'Dea  t.  Winona,  41  Minn. 
424,  43  N.  W.  97;  Jennings  y.  Whitehead  & 
A.  Mach,  Co.  138  Mass.  594;  Erakine  v. 
Adeane,  L.  R.  S  Ch.  7.56;  Katz  v.  Bedford,  77 
CaL  319,  1  LJl.A.  826.  19  Pac.  523;  Peoples 
Katural  Gaa  Co.  v,  Braddock  Wire  Co.  165 
Pa.  22,  25  Atl.  749 ;  Cleburne  Water,  Ice,  i 
Ughting  Co.  y.  Cleburne,  13  Tex.  Civ,  App. 
141,  35  8.  W.  733;  Nilson  V.  Morse,  62  Wis. 
240,  9  N,  W.  1. 

A  term  can  bt^  read  in  from  thp  conatruc- 
tion  by  the  parties. 

Chicago  G.  W.  R.  Co.  v.  Northern  P.  R.  Co. 

42  C.  C.  A.  2.5,  101  Fed.  702;  Central  Trust 
Co.  V.  Wabash,  &t.  L.  &  P.  R.  Co, '34  Fed, 
256;  Unbn  P.  R.  Co.  v.  Anderson.  11  Colo, 
293,  18  Pac.  24;  Conwell  v.  Piimphrey,  9 
Ind.  135,  m  Ara.  Dec,  611 ;  Merchants'  &  M. 
Sav.  Bank  v\  Fra7.p.  supra ;  Wel>sttT  v.  Clark, 
34  Fla.  637,  27  L.R.A,  126,  43  Am.  St.  Rep- 
217,  16  So.  601;  Consolidated  Coal  Co.  v. 
Schneider,  103  111.  303,  45  N.  E.  126;  Hill 
T,  Duluth,  57  Minn.  231,  58  N.  W.  992; 
First   INTat.    Bank   v.  Jagger,  41    Minn.   308, 

43  N.  W.  70;  Paxton  v.  Smith.  41  Neb.  56, 
59  K.  W.  690;  Cineinnati  v.  Cincinnati  Gas- 
light k  Coke  Co.  53  Ohio  St.  278,  41  N,  E. 
239;  Tullar  v,  Baxter,  50  Vt.  467,  8  Atl,  4P3  j 
Hoamer  v.  McDonald,  BO  Wis.  54,  49  N.  W. 
1S2;  Ganger  v.  Fireman's  Fund  Tni^,  Co.  38 
Minn.  74,  35  N.  W.  534;  Cleburne  Water,  Ice 
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&   Lighting  Co.  v.  Clebume,  supra  i   Davii 

V.  Ravenna  Creamery  Co*  48  Neb.  471,  67 
H.  W,  436;  Brooklyn  L.  Ins,  Co,  v.  Dutcher, 
05  U.  S,  269,  24  L.  ed-  410;  Diatrict  of  Co- 
luiiihia  V.  Gallaher,  !24  U.  S.  506,  31  L.  ed* 
52U,  $  Sup.  Ct.  Rep.  586;  Topliff  v.  TopUlf, 
122  l\  S.  121,  30  L.  ed.  UIO,  7  Sup.  Ct, 
Rep.  1057;  Paige  v.  Banks,  13  Wall.  608, 
20  L.  ed,  709;  Philadelphia,  W.  &  B.  R.  Co. 
?.  Trimble,  10  WalL  367,  19  L,  ed.  948; 
Chicago  V.  Sheldon,  0  Wall.  50,  19  L.  ©d. 
594;  Cavazoa  v.  Trevino,  6  Wall.  T73,  13 
L.  ed.  813;  Rockefeller  t.  Merritt,35  L.R.A, 
633,  22  C,  0.  A.  60S,  40  U.  8,  App.  666,  76 
Fed.  909;  Leairitt  v,  Windsor  Land  i^  Invest. 
Co-  4  C.  C.  A.  426,  12  U.  S.  App,  193,  54 
Fed.  439;  Foster  v,  Golds^ehraidt,  21  Fed.  70; 
Nickerson  v,  Atchison,  T,  A  S,  F.  R.  Co, 
3  McCrary,  455,  17  Fed.  409;  White  v.  Ama- 
den,  67  Vt.  1,  30  At!.  972. 

The  instrumenU  construed  as  a  wholt 
make  it  a  necessary  inference  that  the  main- 
tenance of  religious  instruction  and  train- 
ing in  the  doctrines  of  the  mission  were  a 
part  of  the  contract;  and  this  term  will  ba 
read  in. 

2  Page.  Contr.  |  1118,  p.  1740;  Hall  r. 
First  Nat.  Bank,  133  III.  234,  24  N,  E.  546; 
Dwenger  v,  Geaiy,  113  Ind,  106,  14  N.  K. 
903. 

Where  two  phrases  are  used  as  meaning 
the  same  thing,  and  one  interprets  the  mean- 
ing, such  interpretation  is  to  be  followed  la 
the  interpretation  of  the  contract- 
Sim  pson  T.  United  States,  199  U.  S.  309, 
50  L.  ed.  245,  26  Sup.  Ct.  Rpp.  64. 

An  academy  established  for  **the  purpose 
of  promoting  religion  and  morality,  and  for 
the  education  of  youth  ia  Buch  of  the  liber- 
al arts  and  sciences  as  the  trustees  shall  di^ 
rect,"  is  a  literary  and  scientific  institu- 
tion. 

Wealeyan  Acttdemy  v.  Wilbraham,  99 
Mass.   599. 

Tf  secular  learning  is  exclusively  intended^ 
a  technical  school  is  not  an  institution  for 
the  inculcation  of  general  beaming,  hut  for 
special  and  technical  education. 

Detroit  Home  d:  Day  School  ^.  Detroit,  78 
Mich.  521,  6  L,R.A.  97,  43  N.  W.  593;  Lich- 
entag  v.  Tax  Colleetor,  46  La.  Ann.  572,  15 
So.  170;  People  v.  Gunn,  06  N.  Y.  317;  Er 
parte  St.  John  Law  Soe.  30  N.  B.  501 ;  12 
Am,  ^  Eng.  Enc.  Law,  2d  ^.  pp.  331,  332 
note  6;  Indianapolis  v.  Sturdevant,  24  Ind, 
391 ;  Inland  Revenue  Comrs.  v,  Forrest,  L. 
R.  15  App.  Cas.  334;  Massachusetts  Agri. 
College  V.  Marden,  156  Mass.  150,  30  N.  E. 
555;  New  England  Theosopbicat  Corp.  ▼. 
Boston,  172  Mass,  60,  42  L.R.A.  231,  51  N. 
E.  456. 

Mr  Lorrin  Andrews  submitted  the  caust 
for  appellee.  Messrs.  E.  C.  Peters  and  M.  F» 
Prosjjer  were  on  the  brief: 
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Conditions  subsequent  are  strictly  con- 
strued as  against  the  grantor,  and  nothing 
will  be  taken  by  way  of  intendment  in  favor 
of  the  g^rantor. 

4  Kent,  Com.  p.  138;  Woodworth  v.  Payne, 
74  N.  Y.  199,  30  Am.  Rep.  298;  Mills  v. 
Evansville  Seminary,  58  Wis.  139,  15  N.  W. 
133;  Voris  v.  Rensbaw,  49  HI.  431;  2  Dev- 
lin, Deeds,  §  973;  Rose  v.  Hawley,  141  N. 
Y.  378,  36  N.  E.  335. 

When  the  performance  of  conditions  subse- 
quent is  prevented  by  the  act  of  God,  or  be- 
comes contrary  to  law  by  reason  of  the  trans- 
fer of  the  territory,  or  a  change  of  govern- 
ment, failure  to  fulfil  such  conditions  will 
Bot  work  a  forfeiture  of  the  estate. 

United  States  v.  Arredondo,  6  Pet.  745, 
8  L.  ed.  567;  Scoville  v.  McMahon.  62  Conn. 
378,  21  L.R.A.  58.  36  Am.  St.  Rep.  350, 
€6  Atl.  479;  Wheeler  v.  Moody,  9  Tex.  376. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

The  contentions  of  the  parties  are  sharp- 
ly in  opposition  as  to  the  agreement,  and 
the  necessity  and  competency  of  extrinsic 
evidence  to  explain  it.  Appellee  contends 
that  we  are  confined  to  the  letter  of  the 
agreement,  and,  so  confined,  its  conditions 
have  been  fulfilled.  In  other  words,  that 
"sound  literature  and  solid  science"  are 
still  cultivated,  and  that  no  religious  tenet 
or  doctrine  contrary  to  those  heretofore  in- 
culcated by  the  mission  is  taught.  Or,  to 
express  the  contention  in  language  other 
than  that  of  the  agreement,  that  a  school 
devoted  to  one  subject  of  secular  science, 
and  which  excludes  all  religious  teaching, 
was  contemplated  by  or  is  permitted  by  the 
agreement.  Opposing  these  views,  appel- 
lants contend  that  a  mere  technical  school 
does  not  fulfil  the  agreement:  that  the  terms 
of  the  agreement  require  the  "inculcation  of 
general  learning  and  knowledge,"  accom- 
panied with  religious  instruction  in  accord- 
ance with  the  confession  of  faith  submitted 
to  the  Hawaiian  government.  And  it  is  in- 
[S19]sisted  that,  if  there  is  anything  *doubtful  in 
tne  agreement,  it  may  be  interpreted  by  the 
circumstances  which  preceded  it  and  the  im- 
mediate and  long-continued  practice  under 
it.  If  we  may  resort  to  those  circumstances 
and  that  practice  there  cannot  be  a  shade 
of  doubt  as  to  the  intention  of  the  parties. 
It  is  insisted,  however,  by  the  appellee,  that 
the  agreement  is  clear  and  unambiguous, 
and  that  it  does  not  present  a  case  for  the 
resort  to  extrinsic  evidence.  We  cannot  con- 
cur with  this  view.  There  is  quite  a  range 
of  meaning  in  the  words  "sound  literature 
and  solid  science."  To  interpret  or  specialize 
them  and  make  definite  application  of  them 
would  certainly  receive  aid  from  the  prac- 
tice of  the  parties.  It  is  contended  by  ap- 
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pellants  that  there  was  a  dose  conMoios 
between  them  and  the  "definite  sjitn  i( 
doctrine"  which  was  the  "oentrsl  porpoie 
of  the  mission."  We,  however,  need  sol 
dwell  further  upon  this  eontention,  thosgk 
a  plausible  argument  has  been  advaBctd  it 
sustain  it,  and  we  pass  to  the  next  eostit' 
verted  eontention.  The  words  of  the  agm- 
ment  are  that  the  government  "shsD  Ml 
teach  or  allow  to  be  taught  any  iriifiM 
tenet  or  doctrine  contrary  to  those  hue- 
tofore  inculcated  by  the  mission,  a  nmr 
mary  of  which  will  be  found  in  the  eoi- 
fession  of  faith  herewith  inclosed  ...  * 
Were  these  words  all  there  was  of  in- 
hibition and  purpose  as  to  religion?  3fiy 
we  believe  that  it  became  snddenlr  Uii 
purpose  to  change  an  institution  whi^  hM 
had  its  impulse  and  foundation  in  rdipoa 
zeal  to  convert  the  Hawaiians  to  Christiu- 
ity  and  to  educate  young  men  to  be  lead- 
ers of  religion,"  to  one  simply  litcrarr  ail 
scientific  and  nonsectarimn  T  Had  tk  be- 
lief of  the  mission  in  its  form  of  Chrirtiu 
faith  become  to  indifferent  that  it  wodi 
transfer  a  seminary  instituted  for  the  pnf- 
agation  of  that  faith  with  no  other  ces- 
dition  than  that  contrary  tenets  shoold  Ml 
be  taught  T  There  is  not  a  sylUUe  is  tUi 
record  to  justify  anch  aasumptkm.  B 
must  be  remembered  that  w«  are  eomida^ 
ing  a  transaction  which  occurred  in  the  Hi- 
waiian  Islands  in  1849,  and  by  the  soaii- 
tions  of  that  time  were  the  acts  of  ikr 
parties  induced.  Besides,  the  aferecMeat  i« 
not  in  a  formally  executed  *paptf.  b  V^ 
found  in  a  correspondenee,  and  i*  eoarti 
tuted  and  explained  by  the  whole  of  the  esr- 
respondence.  And,  taking  the  whole  sf  ti 
there  is  very  little  aid  from  eztriaw  evi- 
dence needed  to  demonstrate  its  mmi^I 
and  purpose. 

The  mission  reminds  the  Minister  af  Tli^ 
lie  Inatruction  that  the  aeminary  was  ee- 
tablished  in  1831,  '*to  promote  the  iUmm 
of  enlightened  literature  and  Ghrisliaailj 
throughout  the  islands,"  and  that  it  lil 
been  unoeaaingly  watched  over,  ihiriihA 
and  cared  for  by  the  miaaion,  aii  tM 
$77,000  had  been  expended  for  iU  VmM. 
It  waa  aUted  that,  in  eonaaqoenca  of  Mk 
inoorred  *in  the  proaeeatioB  of  ita  kbsn  4 
benevolenoe  and  mer^,**  tha 
Board  of  CommiasionMB  of  Ibraign  2 
waa  compelled  to  dimfnlah  iCa  gnatt  ti 
each  of  the  miaaiona  xadar  iti  mn>  ^ 
eluding  the  Hawaiiaa  mbrioo,  aad  that  Ai 
Utter,  for  that  reaMm,  wmdd  ha 


to  carry  forward  ite  oparatioae  vtt  Hi 
vigor  to  be  deaired  in  all  of  Ha  d^irt* 


menta  of  labor."    In  view  of 

it  waa  atated  and  h  ieved  that,  m 

circnmatanoea,  the  ti  safer  of  the 
tion  '*to  the  fo 
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of  the  government"  would  "promote  the 
highest  tnter&it  of  the  Hawaii a^n  people," 
An  offer  wa.^  theii  made  to  transfer  the 
ft^mlnarj  with  the  conditions  which  we  hsive 
Inferred  to,  A  conft'ssion  of  faith  was  iti- 
doaed.  The  g;oveniment  modified  the  pro- 
poeal  by  reienring  the  right  to  paj  1 1 5,000 
■A  %n  attermatiTe  to  the  revereion  of  the 
property  to  the  roiasion  if  the  govern- 
men!  should  not  fulfil  the  conditions  of  the 
^rant.  The  mr>di5catioo  was  accepted ,  and, 
in  a  subsequent  communication,  a  new  eon- 
fet^ion  of  faith  was  substituted  for  that 
original Ij  propoied.  The  following  are  the 
r^Lsons  which  were  given: 

''The  reasons  for  requesting  the  aubsti- 
tut  ion  are^  that  the  previoiiily  presented 
confeasion,  although  according  in  all  its 
ipecified  doctrines  with  our  belief  and  with 
that  also  of  the  churches  by  whom  that  in- 
ititution  baa  been  founded  and  eiigtained,  is 
yet  not  so  diEittnctive  as  to  present  a  barrier 
to  the  introduction  there  of  other  deleteri- 
}ou5  doctrine  not  specified  *in  said  confession. 
It  will  admit,  also,  of  teachings  of  this 
mission  and  of  the  churches  suataining  It^ 
such  as  we  feel  to  be  entirely  suhversiTe 
of  evangelical  Christianity.  Not  doubting 
^but  that  these  reasons  will  commend  tbetn* 
■elves  to  the  memhera  of  his  Majesty^s  gov- 
ernment^ we  beg  leave  to  express,  in  present- 
ing them,  the  high  oonsideration  with  which 
we  renaain." 

The  correspondence  concerned  the  trans* 
fer  of  a  school  established  in  1836,  the  de- 
•ign  of  which  was  to  perpetuate  the  Chris- 
tian  religion,  and  with  an  object  described 
to  be  ^*still  more  definite  and  of  equal  or 
greater  iraportance/'^-^that  IS,  **to  educate 
yomng  men  to  be  Christian  ministers."  A 
religious  instruction  waa  prescribed.  All 
this  the  government  was  informed  of  when 
the  proposition  was  made  to  transfer  the 
BChool  to  its  *' fostering  care  and  patronage." 
And  the  government  accepted  the  grants  ac- 
cepted as  it  was  tendered,  and  necessarily 
for  the  purpose  it  was  tendered* 

Even  if  we  stopped  here,  conviction  of 
the  justncs^s  of  that  conclusion  is  almost 
indisputable.  It  becomes  indisputable  if  ex- 
trinsic evidence  be  considered*  and  we  have 
BO  doubt  that  It  may  be.  In  Bradley  v. 
Washington,  A,  &  G-  Steam  Packet  Co.  13 
pet.  89,  10  L.  ed,  72,  a  contract  expressed 
in  a  correspondence  between  the  parties  for 
the  hire  of  a  ^tpf*mboat,  an  exception  was 
ingrafted  which  vvas  not  expressed*  upon 
evidence  that  the  owner  of  the  hoat  knew 
the  service  for  nhich  it  was  intended,  and 
that  when  navigation  was  obs  true  ted  by  ice 
another  mode  of  transportation  was  resort- 
*d  to.  The  court  said,  as  to  extrinsic  evi- 
dence, it  was  apptied  in  some  cases  "to 
ascertain  the  identity  of  the  subject;  in  I 
206  U.  S. 


others  its  extent.     Im   lome,   to  ascertain 

the  meaning  of  a  term,  where  it   had  ac- 
quired   by    use    a    particular    meaning;    in 
others,  to  ascertain  in  what  seoae   it  was 
used  where  it  admitted  of  several  meanings. 
But  in  all  the  purpose  was  the  same.     To 
ascertain  by  this  medium  of  proof  the  in^ 
tention    of    the    parties,    where,     without 
the     aid     of    such     evidence,     that     could 
not    be    done,    mo    aa    to    give    a   just    in- 
terpretation to  the  contract."     And  it  waa 
expressed  "aa  the  just  result"  of  the  cases, 
•''that,  in  giving  effect  to  a  wHtten  contract [^211  ^ 
by  applying  it  to  its  proper  subject- matter, 
extrinsic  evidence  may  be  admitted  to  prove 
the  circumstances  under  which  it  was  made, 
whenever,  without  the  aid  of  such  evidence, 
such  application  could  not  be  made  in  the 
particular  case*"     In   Brooklyn  L.  Ina.  Co. 
V.   Dutches  95  U.  R  2m,  24  L.  ed.  410,  it 
was  said:    *There  is  no  surer  way  to  find 
out  what  parties  meant  than  to  see  what 
they   have  done."     So  obvious  and   potent 
a  principle  hardly  needs  the  rei*etition  it  has 
received*     And  equally  obvious  and   potent 
is  a  resort  to  the  circumstances  and  condi- 
tions which  preceded  a  contract.     Necessa- 
rily in   sttch  circumstancea  and   conditions 
will  be  found  the  inducement  to  the  contract 
and  a  teat  of  tts  purpose.    The  conventions 
of   parties  may  change  such  circumstances 
and    conditions,   or  continue    them,    but    it 
cannot  be  separated  from  them.     And  this 
makes  the  value  of  contemporaneous  con- 
struction.   It  is  valuable  to  explain  a  atat* 
ute  where  disinterested  judgment  is  alone 
invoked    and    exercised.      It    is    of   greater 
value  to  estplatu  a  contract  where  self-in- 
terest   is    quick   to   discern    the    extent    of 
rights  or  obligations,  and  never  yield  more 
than  the  written  or  spoken  word  requiret* 
See,  for  further  illustration,  the  following: 
Reed  v.  Merchiints*  Mut.  Ins.  Co.  05  U.  3. 
23,  24  L,  ed.  348;  District  of  Columbia  v. 
Oallaher,  124  U.  S.  505,  31  L.  ed.  526,  8  Sup. 
Ct.  Rep.  m5;  Topliff  v.  Topiiff,  122  U.  S. 
121,  30  L.  ed,  1110,  7  Sup,  Ct.  Hep.  1057; 
Paige  V.  Banks,  13  Wall.  808,  20  L*  ed.  709; 
Philadelphia,  W.  &  B.  R.  Co,  v.  Trimble,  10 
Wall.  307,  19  L-  ed.  MB;  Chicago  v.  Sheldon, 
9  Wall.  50,  19  L,  ed,  594;  Cavazoa  v.  Tre^ 
vino.  6  Wall.  773,  18  L.  ed.  813;   Simpson 
V,    United   States,    190   U.   S.   397,   309,   50 
L,  ed,  245,  246,  26  Sup.  Ct.  Rep.  54 ;  Chicago 
(Ire at  Western   R*   Do.   v.   Northern   P.   R. 
Co.  42  C.  a  A.  25,  101  Fed.  792.    And  many 
state  cases  could  be  cited. 

The  design  of  studies  for  the  lehool  m 
have  detailed.  The  government  recognieed 
and  continued  both  without  question  or 
change  in  any  way*  The  aeminary  build- 
ings were  burned  down  in  1S62.  The  gov- 
r^rnment  rebuilt  them  and  continued  the 
school.    The  petition  alleges  that  the  prin- 

1033 


222-224 


SursEME  Court  of  the  Uitited  Stat 


Oct.  Tte, 


cipal  of  the  school,  in  1802-63,  in  hit 
report,  said:  "The  Hawaiian  government 
has  always  been  a  liberal  friend  and  bene- 

[223]  factor.  .  .  .  'Never,  in  any  way,  have 
they  interfered  with  our  manner  of  instruc- 
tion or  in  the  course  of  instruction  pursued. 
In  our  work  we  have  had  all  the  freedom 
which  we  possibly  could  have  had  under  the 
A.  B.  C.  F.  M."  Also,  referring  to  pupils 
who,  under  the  religious  instruction  at  the 
school,  became  ministers,  he  says:  "While 
SIX  who  were  connected  with  it  since  it  has 
been  under  the  care  of  the  Hawaiian  gov- 
ernment have  been  ordained  to  the  same 
office." 

In  1864  new  interests  appeared  and  a 
change  in  the  purpose  of  the  school  com- 
menced to  be  urged.  It  was  met  by  an 
adverse  opinion  of  the  Attorney  General, 
who  pointed  out  the  conditions  of  the  trans- 
fer, and  the  condition  of  their  nonfulfilment 
to  be  the  restoration  of  the  property  to  the 
A.  B.  C.  F.  M.  And,  again,  in  1865,  the 
board  of  education,  while  denying  the  right 
of  the  mission  to  nominate  instructors,  con- 
ceded the  obligation  to  continue  the  institu- 
tion, "so  as  to  aid,  instead  of  defeating,  the 
purpose  for  which  it  was  founded,"  and  the 
alternative  to  be  the  surrender  of  the  prop- 
erty or  the  payment  of  $15,000.  "Religious 
instruction,"  it  is  alleged,  "upon  the  lines 
formerly  pursued  by  the  mission  and  subse- 
quently by  the  government,  in  accordance 
with  the  agreement,  was  continued  up  to 
or  about  September  1,  1903."  We  hence 
see  that  not  only  the  immediate  prac- 
tice of  the  government  construed  the 
agreement  as  contended  for  by  appellants, 
but  the  practice  of  over  fifty  years  pro- 
claimed the  same  meaning, — proclaimed  it 
without  question  and  against  a  suggestion 
and  agitation  to  reject  it.  It  is  somewhat 
staggering  to  be  told  that  such  continuity 
of  practice  is  not  a  legal  interpreter  of 
the  meaning  of  the  parties,  and  that  the 
only  criterion  can  be  a  precise  and  isolated 
form  of  words  which,  at  the  end  of  a  half 
a  century  of  contrary  admission  and  declara- 
tion, one  of  the  parties  finds  it  convenient 
to  bring  forward. 

It  is  no  defense  that  the  government's 
policy  has  changed.  It  cannot  so  release 
itself  from  its  engagement.  The  provision 
for  the  teaching  of  "sound  literature  and 
solid  science"  might  be  considered  of  "ex- 

[224]pansive  character,"  to  use  the  'description 
<»!'  Liobor,  and  change  witlu  the  progress  of 
both.  The  provision  for  religious  teaching 
is  unchanging.  It  is  as  definite  and  absolute 
to-day  as  it  was  when  it  was  written.  The 
alternative  of  it  the  agreement  has  made 
the  return  of  the  property  conveyed,  or  the 
payment  of  $15,000. 

Judgment  reversed  and  case  remanded, 
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with   directions   to  proceed  in  eonfomitj 
with  this  opinion. 

Mr.  Justice  Brewer  took  no  part  ii  tk 
decision  of  this 
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cotton  cords  or  strings  for  iht  . 
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per  cent  ad  valorem  as  loose  f 
subject  to  the  45  per  eeni  ad 
prescribed  by  par.  198  for  artiolM 
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wholly  or  partly  mamdTactiirBd. 
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N  WRIT  of  Oertlorari  to  tkt 
States  Circuit  Oourt  of  Appssh  I 
Second  (Sreuit  to  ffsiview  a  JudgmMt 
affirmed  a  judgment  of  the  Gfawt  OmI 
for  the  Southern  District  of  Now  Tofc 
which  had,  in  turn,  affirmed  the  dniriA 
of  the  Board  of  General  Appmisen,  sMlrii- 
ing  the  collector  in  sssweing  a  48  p«  «rt 
ad  valorem  duty  on  metal  beads  tsHfolM^f 
strung  on  ootton  cords  or  stilpgp  f»  thi 
purpose  of  fseilitating  tnnsportstin.  i^ 
firmed. 

See  same  esse  below,  76  a  a  A.  81i  M 
Fed.  63. 

The  facU  are  sUted  in  the  agUm. 

Mr.  Fredendc  W.  Brooks  pigasd  thiHM 
and  filed  a  brief  for  potitioiier: 

In  esses  involving  the  ooBStrvetin  rfti^ 
iff  laws,  it  is  frequently  lield  that  tti  HM 
letter  of  the  law  should  not  hs  fsUoMi 

Seeberger  t.  Behlesiwgsr,  188  U.  IL  A 
587,  88  L.  ed.  660,  602,  14  Sop.  OL  Bf^lffil 
United  SUtes  t.  Haidea.  16  a  C  A  «k 
35  U.  8.  App.  840, 68  FM.  I82s  UaHsiONf 
V.  Jonas,  27aaA.600,66U.  aAff^M 
83  Fed.  168.  See  also  Uaitod  Stelsiik Kl^ 
by,  7  Wall.  488-486,  19  U  sd.  f7»-688|M 
Sim  V.  Untted  States,  64  a  a  A.  Ui  IN 
Fed.  927. 

Beads  are  not  i  m  ooafossl  iM|p 
or  in  part  of  beads  usuaass  thiy  hri  liM 
strung  upon  a  w^        mad. 

SteinhardtT.  Btelsi|118MLM 
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A  string  of  p^rla  hai  hpoa  held  to  be 
worth  more  thftD  the  aggregate  value  of  the 
MiTridtiaJ  pearls  composing  it. 

Tiffany  v.  United  States,  50  (1  C.  A. 
419,  112  Fed.  674.  See  also  Nerealieiroer  v. 
United  States,  68  C  C,  A,  654,  136  Fed.  88, 

The  commercial  designation  is  the  result 
of  e«tab1bhed  usage  in  commeree  and  trade; 
and  Bueh  usage,  to  affeet  a  general  enact- 
mentj  must  be  delbiite,  luiiform,  and  gen- 
eral, and  not  partial,  local,  or  perBonal, 

Haddock  t,  Magone,  162  U.  8.  368-371j  S8 
L.  ed.  4S2,  483,  14  Sup.  Ot.  Rep.  588;  Ber- 
becker  t.  Robertaon,  152  U,  a  373,  376,  38 
L.  ed.  4S4,  485,  14  Sup.  Ct.  Rep.  600. 

Tbe  meaning  of  the  words^  as  used  in  the 
partieular  statute,  must  be  gathered  from 
the  context  and  from  the  erideut  purpose  of 
the  act. 

The  Conqueror,  166  U.  S.  110,  115,  41  L. 
©d.  937,  940,  17  Sup.  Ct.  Rep.  510, 

The  application  of  labor  to  an  article,  ei- 
ther bj  hand  or  bj  mechanism,  doea  not 
make  the  article  necessarily  a  manufac- 
tured  article,  within  the  meaning  of  that 
tercp  as  used  in  the  tariff  !awa, 

Hartranft  v.  Wiegmann,  121  U.  S.  609, 
615,  30  L,  ed.  1012,  1014,  7  Sup.  Q.  Rep. 
1240;  United  States  v.  Wilson,  Fed,  Cas,  No. 
16,730;  Boak  v.  United  States,  60  C.  C.  A. 
335,  125  Fed.  600;  Gudewill  t.  United  States, 
142  Fed,  214, 

Assiatant  Attorney  General  Sanford  ar- 
gued the  cause  and  A  ted  a  brief  for  respond^ 
cut; 

The  beads  in  question,  being  in  fact 
at  rung  on  cotton  threads,  and  so  assorted 
and  strung  not  merely  for  convenience  iu 
handHog,  but  in  order  to  change  their  con- 
dition into  that  of  sHected  brads  which 
shall  have  a  salable  value^  and  being  also 
familiarly  known  in  th**  trade  as  "strung 
beads,''  are  not  included,  either  in  or^insiry 
or  commercial  usapf*,  in  the  terms  of  para- 
graph 408,  as  beads  "not  threaded  or 
BtruufT "  and  must,  in  aecnrdance  with  their 
commercial  desi^»"natiou,  be  exehtded  from 
classification  under  such  paragraph. 

Two  Hundred  Chests  of  Tea,  9  Whtat,  430, 
438,  fl  L,  ctL  128,  120j  Hedden  v.  Richnrd,  149 
U,  S,  346.  34B,  37  L.  ed.  763,  764,  13  Sup.  Ct. 
Eep.  891 ;  American  Net  4  Twine  Co.  v. 
Worthlngton,  141  U.  S.  468,  471,  35  L.  ed. 
821,  822,  12  Sup.  tt.  Rep,  55;  Cadwalader 
T,  Zeh,  161  U.  S,  171,  38  L.  ed.  115,  14  Sup, 
Ct.  Rep.  288, 

It  had  been  uniformly  held,  juior  to  the 
act  of  1807,  that  beads  strunjyj  in  bunches 
were  not  'iooae,  unthreaded,  nr  uuittrung" 
beads,  within  the  meaning  of  the  tariff  act 
of  1890;  and  tbe  words  "not  threaded  or 
•trung,"  in  the  aet  nf  ISflJ,  hence,  are  to 
be  construed  in  like  man  Tier. 

United  States  v.  Falk,  204  U,  S.  143,  152, 
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ante,  411.  415,  2"  Sup.  Ct.  Rep.  191;  Robert^ 
son  T,  DowTiing,  127  U,  B.  mi,  32  L,  ed,  2G9, 
8  Sup,  a.  Rep.  1328;  United  States  v, 
Healey,  160  U.  S.  136,  40  L,  ed.  369,  16  Sup, 
Ct.  Rep,  247. 

The  classification  of  the  beads  contended 
for  by  the  government  will  result  in  a 
graduated  cJassification,  under  which  the 
duti^  are  increased  in  proportion  to  the  la- 
bor eicpended  on  them  abroad,  in  accordance 
with  the  general  policy  of  the  tariff  law. 

Arnold  v.  United  States,  147  U.  S.  404,  37 
L.  ed.  253,  13  Sup.  Ct.  Rep.  408;  Saltonstalt 
T,  Wiebusch  &  Hilger,  158  U,  S,  601,  39  L. 
e<L  549,  15  Sup.  Ct.  Hep.  476. 

Bir,  Justice  McKentia  delivered  the  opiulon 
of  the  courts 

The  question  in%*o!ved  in  this  case  Is 
whether  certain  importations  of  metal  beads 
are  dutiable  under  para||raph  408  of  the 
*tarifT  act  of  July  24,  1897  [30  Stat,  at  L,[225] 
167,  189,  chap.  11,  U.  S.  Comp,  Stat.  1901, 
pp.  1645,  1673],  at  35  per  cent  ad  valorem, 
or  at  45  per  cent  ad  Talorem  under  para- 
graph  193. 

The  collector  assessed  them  at  the  latter 
rate,  Tbe  petitioner  protested.  Upon  sub- 
mi  Bsion  of  the  protest  to  the  board  of  gen- 
eral appraisers,  that  board  austaiued  the 
collector.  Its  decision  was  auccessively  af- 
flrmed  by  the  circuit  court  and  the  circuit 
court  of  appeals.  76  C,  C,  A.  614,  146  Fed. 
63. 

The  applicable  paragraphs  are  respectively 
as  follows:  408,  "Beads  of  all  kinds  not 
threaded  or  strung,  thirty  five  per  centum 
ad  valorem;''  193,  '^Articles  or  wares  not 
specially  provided  for  in  this  act,  composed 
wholly  or  in  part  of  ,  .  .  metal,  and 
whether  partly  or  wholly  manufactured, 
forty-iive  per  centum  ad  valorem."  There 
is  no  dispute  about  the  character  of  the 
articles.  They  are  metal  beads,  strung  on 
cotton  cords  or  strings.  They  cannot,  there- 
fore, be  said  to  be  beads  "not  threaded  or 
strung,**  which  paragraph  408  makes  duti- 
able at  35  per  cent,  if  the  words  of  that 
paragraph  be  taken  literally.  But  it  is  con- 
tended that  the  construction  of  that  para- 
graph is  dependent  upon  the  use  to  which 
the  beads  are  put  and  the  purpose  oo  ac- 
count of  which  they  are  strung.  It  ia  con- 
tended, and  the  contention  is  supported  by 
the  testimony,  that  the  bends  are  used  in 
the  manufacture  of  purses,  for  the  eni' 
broidery  of  cushions  ar.4  dresses;  never  for 
personal  adornment;  and  that  they  are 
strung  or  threaded  in  bunches  for  the  pur- 
pose  of  facilitating  transportation^  and 
hence,  in  contemplation  of  the  statute,  looaa 
tie  ad  9.  To  this  argument  the  circuit  court 
of  appeals  of  the  seventh  circuit  yielded. 
United  BUtei  Y.  Buettner,  66  a  a  A.  289, 
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133  Fed.  163.  It  did  not  prevail,  however, 
with  the  circuit  court  of  appeals  of  the 
second  circuit  in  the  case  at  bar  nor  in  a 
prior  case.  Steiner  v.  United  States.  24  C.  C. 
A,  690,  26  U.  S.  App.  778,  79  Fed.  1003.  Not- 
withstanding this  conflict  in  the  circuit 
court  of  appeal,  the  case  is  in  such  narrow 
compass  that  an  extended  discussion  is  not 
necessary.  It  may  be  that  the  stringing 
of  tlie  beads  has  but  a  temporary  purpose. 
We,  however,  are  not  at  liberty  to  disre- 
gard the  condition  upon  which  the  law 
makes  the  duty  depend.  Indeed,  the  con- 
siderations expressed  by  the  board  of  ap- 
[886]praisers  *make  it  certain  that  the  lan- 
guage of  paragraph  408  was  deliberately 
used  to  apply  only  to  beads  actually  loose. 
This  view  is  supported  by  the  testimony  as 
well.  It  was  testified  that  prior  to  1897 
that  the  terms  threaded  and  strung  beads 
were  familiar  in  the  importing  trade,  and 
that  beads  strung  on  'threads  for  tem- 
porary use  were  commercially  known  at 
that  time  as  strung  beads.*'  And  it  was 
further  testified  that  there  was  an  increase 
in  value  over  unstrung  beads  from  15  to  20 
per  cent  on  account  of  the  labor  attached 
to  stringing. 
Judgment  affirmed. 

Mr.  Justice  Moody  took  no  part  in  the 
decision  of  this  case. 


UNITED  STATES,  Appt., 

V. 

AMMEN  FARENHOLT. 

(See  S.  C.  Reporter's  ed.  226-230.) 

Navy — pay  of  passed  assistant  surgeon- 
mounted  pay. 

A  passed  assistant  surgeon  in  the 
Navy,  with  the  rank  of  lieutenant,  is  en- 
titled to  the  pay  of  a  captain  in  the  Army, 
mounted,  in  view  of  the  respective  provi- 
sions of  U.  S.  Rev.  Stat.  §  1466,  U.  8.  Oomp. 
Stat.  1901,  p.  1029,  assimilating  in  rank 
lieutenants  in  the  Navy  with  capwns  in  the 
Army,  of  the  Navy  personnel  act  of  March 
3,  1899  (30  Stat,  at  L.  1007,  chap.  413,  U. 
8.  Comp.  SUt.  1901,  p.  1072),  §  13,  entitling 
commissioned  oflicers  of  the  line  of  the 
Navy  to  the  same  pay  and  allowance  ai  of- 
ficers of  corresponding  rank  in  the  Army, 
and  of  the  act  of  June  7,  1900  (31  Stat,  at 
L.  697,  chap.  859,  U.  8.  Ck)mp.  SUt.  1901, 
p.  990),  declaring  that  assistant  surgeons 
shall  rank  with  assistant  surgeons  in  the 
Army,  who  are  mounted,  since  Congress 
must  have  used  the  words  "assistant  sur- 
geons" as  descriptive  of  the  whole  class  of 
assistant  surgeons,  passed  at  well  as  those 
not  passed. 
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Argued  April  25,   1907.     Decided  H17  IH 
1907. 


APPEAL  from  the  Court  of  Claimi  to  re- 
view a  judgment  awarding  s  pauid  s»- 
sistant  surgeon  in  the  Navy  with  the  luk 
of  lieutenant  the  pay  of  a  capuia  is  tk 
Army,  mountied.     Affirmed. 

See  same  case  below,  41  Ct.  CI.  517. 

The  facts  are  stated  in  the  opinioa. 

Mr.  John  Q.  Thompson  argued  the  evw, 
and,  with  Assistant  Attorney  General  Vu 
Orsdel,  filed  a  brief  for  appellant. 

Mr.  George  A.  King  argued  the  eanic.  lai 
with  Mr.  William  B.  King,  filed  a  brief  for 
appellee. 

*Mr.  Justice  McKenaa  delivered  the  apMM 
ion  of  the  court : 

The  appellee  filed  a  petition  In  the  esnt 
of  claims  to  recover  from  the  United  Sum 
the  sum  of  $282.66  for  the  dilTatBec  k 
alleged  he  was  entitled  to  as  a  passed  sMit- 
ant  surgeon  in  the  Navy,  witk  the  nsk  of 
lieutenant,  for  mounted  pay  from  Deeeabtf 
26,  1900,  to  July  27,  IMl,  with  10  per  oil 
increase  for  service  outside  of  the  HaiU 
of  the  United  States.  He  was  givta  j^r 
ment  for  $141.83.  The  10  per  esnt  fsenia 
was   not   allowed. 

A  statement  of  the  ease  is  well  expRMrf 
in  the  findings  and  oondnalfln  of  the  SBsrt, 
as  follows: 

'^he  claimant,  Ammen  Faranlwit,  1 
the  naval  seirioB  as  an  assistant 
May  29,  1894,  and  waa  promoted  Is  tli 
grade  of  passed  assistant  snrgeoa  Iky  fll 
1897.  He  attained  the  rank  of  JkmiimM 
on  December  26,  1000,  and  was  a  pssni 
assistant  surgeon  in  tlie  Navy  wM  tli 
rank  of  lieutenant  during  all  of  thi  !■* 
oorered  by  this  petition. 

«<From  Deeember  86,  1900,  to  April  H 
1901,  he  was  on  sea  doty  attackii  ts  tli 
U.  8.  a  <Oonooid.'  Fkom  April  18,  IMIt 
July  87,  1001,  he  was  oa  sea  doty  ttlMiri 
to  the  U.  &  &  Oregon* 

The  claimant  has  alnadj  issrfisi  pv 
at  mounted  rates  foe  tlia  periods  hifcn  Bt* 
oember  86,  1000,  and  after  Jaly  0.  M. 
under  the  deeisioBS  of  tlM  eout  off  iWv 
In  Richardson  t.  Uaitod  Stalso,  M  a  a 
182,  as  applied  by  tte  OomplroUsr  sf  Hi 
Treasury  In  Bftwmll^  Oho  (0  < 
676),  but  the  Treamvy  Depai 
to  allow  him  monatod  pay 
dates  only  beeavM  it  ooariders  till  ft  k 
deprived  of  jurisdiction  gear  the  t 
for  by  reason  of  a 
settlement  of  pay  for  the  1 

*li  itttitlBd  to  Armf  p^  at  mmm 


Zmi 


Mm, 


VwTTWb  Btates  f.  F&MS^moLT. 


ffttes  for  this  period  thie  amount  due  would 
be  ai  follows: 

l^y  of  a  lieutenant  of  the  Nary, 
whieh  Carres  ponds  in  rank  with 
a  captjiin  in  the  Arm 7^  mounted, 
from  December  26,  IDOO,  to  July 

I  27,  1^01,  witli  inereased  *pay  for 
lengtu  of  aervlee,  7  months  and 
2  dajB»  at  $2,400.00  per  annum  |I,4I3.33 

amount   reeefved   for    Maine 
period,  at  $2,160,00  per  annum, .     i;2T2.00 


DUferencG. . . , $141.33 


'^Before  the  date  of  the  deciBion  of  this 

court  in  the  case  of  Richard  ion  T.  Utiited 
Statei,  supra,  January  5,  lif03,  assistant 
iurgeona  in  the  Navy  reeeived  only  the  pay 
of  an  officer  of  corresponding  rank  in  the 
Army  *not  mounted.'  By  that  decision  it 
was  held  that  they  are  entitled  to  the  pay 
of  such  an  officer  ^mounted/  Thli  decision 
wa^  tiot  appealed  from  and  has  been  ac- 
eepted  as  the  proper  interpretation  of  the 
!aw.  It  has  been  uppUed  by  ruling  of  the 
Comptroller  of  the  Treasury  to  passed  as- 
sistant surgeons. 

**A1I  officers  of  the  medical  corps  in  gradei 
for  which  there  is  in  the  Army  pay  table 
%  distinction  between  'mounted*  and  *not 
mounted'  pay«  have  ever  since  been  paid 
at  mounted  rates  of  pay  for  their  service 
from  the  date  the  peri^onnel  act  t(H)k  effect  1 
July  If  )S09,  to  the  present  time. 
Condusion  of  Law. 

^'Upon  the  foregoing  findings  of  fact,  the 
court  decides  as  a  conclusion  of  law^  on  the 
authority  of  Richardann  v.  United  States, 
Bupra,  that  the  claimant  is  entitled  to  re- 
cover against  the  United  States  Iht*  aum  one 
hundred  and  forty-one  dollars  and  thirty- 
three  cenU  ($l4li3). 

**By  a  majority  of  the  court/' 

Section  13  of 'the  act  of  March  3,  180fl 
(30  Stat,  at  L.  1007,  chap.  413,  U.  S.  Corap. 
Stat.  1001,  p.  1072),  culled  the  Navy  person  - 
nel  act,  pro v idea  *'that  after  June  30,  ISflO, 
com  miss  ioned  officers  of  the  line  of  the  Navy 
and  of  the  medical  and  pay  corps  shall  re- 
ceive the  same  pay  and  allowances  except 
forage,  as  are  or  may  be  provided  by  or  in 
pursuance  of  law  for  the  officers  of  cor- 
reapoading  rank  in  the  Army/' 

Section  1466,  Reviaed  St*itutes  (U,  S. 
Com  p.  Stat.  1901,  p,  10-2§).  aasimilates  hi 
rank  lieutenants  in  the  Navy  with  captains 
in  the  Army.  And  I  1261  ( U .  S.  Comp.  Stat, 
IJlOOl,  p.  803)  *fiie9  the  pay  of  a  captain, 
mounted,  at  $2,000  a  year  and  a  captain 
not  mounted  at  Sl,80fJ  a  yi-ar.  Section 
126a  (U.  S.  Comp.  Stat.  1901,  p.  896)  gives 
lO  per  cent  increase  for  each  term  of  five 
years'  service. 
e06  V.  B.  U.  S.,  BuoK  yL 


The  appellee  ii  a  lieutenant  in  the  Navyj 
he  ranks  with  a  captain  In  the  Army,  but 
the  question  is.  Of  which  claaa,  mounted 
or  not  mounted  f 

The  government  contends,  with  captains 
not  mounted.  Its  argument  is  that  the  ex^ 
tra  pay  that  mounted  officers  receive  is  not 
compensation,  but  reimbursement  for  ex- 
peuiies  incurred;  and  to  give  it  to  a  naval 
officer  who  does  not  bear  such  expenses 
would  produce  the  inequality  that  the  Nafy 
personnel  act  was  passed  to  prevent.  United 
States  V.  Croaley,  198  U.  S.  332,  40  L. 
ed.  490,  £5  Sup.  Ct  Rep.  201.  Counsel,  how- 
ever, Ojncedea  that  Richardson  v.  United 
States^  supra,  was  correctly  decided,  and 
that  the  rule  has  been  extended  by  the 
Comptroller  of  the  Treasury  to  passed  as- 
sistant surgeons,  but  attacks  the  practice 
of  the  Comptroller,  and  rejects  the  applica- 
tion of  the  Richardson  Case  upon  the  dii- 
tinction  between  an  asmstant  surgeon,  which 
Ri(;hardson  was,  ^nd  a  passed  assistant  sur- 
geon, which  appellee  is. 

The  act  of  June  7,  1000  (31  Stat,  at  L. 
S»7,  ehap.  850,-  U.  S.  Comp,  Stat.  1901,  p. 
090),  provides  that  "the  active  list  of  sur- 
geons shall  hereafter  consist  of  fifty  five, 
and  that  of  passed  assistant  and  assistant 
surgeons  of  one  hundred  and  ten.  A^aistani 
surgeons  shall  rank  with  assistant  surgeont 
in  the  Army,''  Commenting  on  this  statute 
the  government  aays;  "Assistant  surgeoni 
In  the  Army  being  mounted,  the  court  very 
justly  granted  mounted  pay  to  Richardson, 
who  ranked  with  assistant  surgeons  in  the 
Army/'  In  other  words,  the  govern meut 
contends  it  was  the  purpose  of  Congress  to 
give  the  inferior  ofBi^r  the  better  pay.  The 
Assistant  Attorney  General  ventures  on  no 
explanation  of  this  anomaly,  but  insists  up- 
on the  written  word,  A  court  ts  not  al- 
ways confined  to  the  written  word*  Con- 
struction sometimes  ia  to  be  eicercised  as 
well  as  interpretation.  And  ^'const ruction 
is  the  drawing  of  conclusions  respecting  sub« 
jects  that  He  beyond  the  direct  expression 
of  the  text,  from  elements  known  from  and 
given  in  the  text, — conclusions  which  are 
in  the  spirit,  thougb  not  within  *the  letter, [S80] 
of  the  text/'  Lieber,  56.  The  application 
of  this  rule  is  clear.  Consideration  of  the 
provisions  relative  to  the  rank  and  pay  of 
olUeers  of  the  Army  and  Navy  make  it  evi- 
dent that  Congress  used  the  words  ^'aasist- 
ant  surgeon"  as  descriptive  of  the  whole 
class  of  assistant  surgeons,  passed  as  w<^ll 
as  those  not  passed. 

Judgment  affirmed. 

Mr.  Justice  Moody  took  no  part  in  the  de- 

ciBion  of  tiiia  case* 
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STATE  OF  GEORGIA,  by  its  Attorney  Gen- 
eral, John  C.  Hart, 
▼. 
TENNESSEE     COPPER    COMPANY    and 
Ducktown  Sulphur,  Copper,  &  Iron  Com- 
pany  (Limited). 


(See  S.  C.  Reporter's  ed.  230-240.) 


Hit 


Injunction — against   pollution   of   air- 
by  state. 

1.  Foreign  corporations  will  be  enjoined 
at  the  suit  of  the  state  of  Georgia  from  so 
discharging  sulphurous  fumes  from  their 
works  in  Tennessee  as  to  pollute  the  air 
over  large  tracts  of  territory  in  Georgia, 
and  to  cause  and  threaten  wholesale  damage 
to  forests  and  vegetable  life  therein,  if  not 
to  health.' 

Laches — as  bar  to  injunctive  relief. 

2.  The  state  of  Georgia  has  not  been 
guilty  of  such  laches  as  bars  Ler  right  to  in- 
junctive relief  against  the  pollution  of  air 
over  large  tracts  of  her  territory,  and  the 
destruction  of  forests  and  vegetable  life 
therein  by  sulphurous  gases  discharged  by 
foreign  corporations  from  their  works  in 
Tennessee,  where  such  conditions  have  not 
obtained  until  recent  years,  and  the  dis- 
missal, without  prejudice,  of  a  similar  bill 
filed  in  1904,  was  due  to  the  mistaken  belief 
that  changes  in  the  process  of  manufacture 
then  in  progress  would  remove  the  evil. 

[No.  6,  Original.] 

Argued  February  26,  26,  1907.    Decided  May 
13,  1907. 

ORIGINAL  BILL  in  equity  filed  by  the 
state  of  Georgia  to  enjoin  certain  for- 
eign corporations  from  discharging  nozioua 
gases  from  their  works  in  Tennessee  over 
large  tracts  of  territory  in  Georgia.  In- 
junction decreed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ligon  Johnson  and  John  C.  Hart 
argued  the  cause  and  filed  a  brief  for  com- 
plainant: 

A  public  nuisance  has  always  been  held 
subject  to  abatement  at  the  instance  of  the 
government. 

Re  Debs,  158  U.  S.  687,  39  L.  ed.  1103,  16 
Sup.  Ct  Rep.  900;  Atty.  Gen.  v.  Tudor  Joe 
Co.  104  Mass.  239,  6  Am.  Rep.  227;  Atty. 
Gen.  V.  Jamaica  Pond  Aqueduct  Corp.  133 
Mass.  361 ;  State  v.  Goodnight,  70  Tex.  682, 
11  S.  W.  119;  Mugler  v.  Kansas,  123  U.  8. 
672,  673,  31  L.  ed.  214,  8  Sup.  Ct.  Rep.  273; 
Missouri  v.  Illinois,  180  U.  8.  241,  46  li.  ed. 
612,  21  Sup.  Ct.  Rep.  331;  Georgetown  ▼. 


Alexandria  Canal  Co.  12  Pet  01,  •  L  d. 
1012;  Coosaw  Min.  Co.  t.  Sooth  OMK 
144  U.  S.  565,  36  L.  ed.  543,  12  8^1  a 
Rep.  689;  Atty.  Gen.  t.  Forbes,  2  3^  ft  C 
123;  Eden,  Inj.  p.  267;  Story,  Eq.  Jv.  | 
921;  Dan.  Ch.  PL  ft  Pr.  4th  ed.  pi  101; 
Pennsylvania  v.  Wheeling  ft  B.  Bridge  (V 
13  How.  618,  14  L.  ed.  249;  Irwin  v.  Dbam, 
9  How.  27,  13  L.  ed.  S8;  Phakn  ▼.  Vkijtk, 
I  8  How.  168.  12  L.  ed.  1032;  Sweet  v.liM 
169  U.  8.  398,  40  L.  ed.  195,  16  8^L  a 
Rep.  43. 

Every  state  possesses  sole  and  ndmnt 
jurisdiction  over  her  own  territory,  not  o^ 
with  reference  to  her  soil,  bat  as  to  sdi 
oonunitted  thereon,  ma  well  as  of  the  fitimm 
and  inhabitants  thereof. 

Hoyt  V.  Spragae,  103  U.  8.  690.  21 L  iL 
692;  Pennoyer  v.  Neff,  96  U.  a  714,  24  L 
ed.  665;  Simpson  t.  State,  92  Ga.  42,  tt  L 
R.A.  248,  44  Am.  St.  Rep.  76,  17  &  S.  IM: 
1  Bishop,  Grim.  Proe.  63;  Biahopb  GnL 
Law,  I  110;  Com.  t.  MacIoob,  101  Mml  1, 
100  Am.  Dec  89;  Rarer,  IntcmatkHl  Uv. 
2d  ed.  p.  328;  Ifinor,  Confl.  L.  pi  tfl; 
Wilson  V.  SellgnBan,  144  U.  &  44,  M  L  d. 
339,  12  Sup.  Ct  Rep.  541. 

The  only  mode  of  anpprefiioa  olKUtmm 
originally  was  by  indictment,  nader  tte«B> 
mon  law. 

Bl.  Com.  bk.  4,  chap.  13, 167;  FfktOMrtJ 
Justices  v.  Griffin  ft  W.  P.  PL  Biid  On  li 
Ga.  61 ;  Mugler  v.  KanMU,  12S  U.  &  11(11 
L.  ed.  214^  8  Snp.  Ct  Bep.  273;  Be  INK 
168  U.  8.  664,  89  L.  ed.  1082.  16  Sap.  a 
Rep.  900;  Georgetown  t.  Alenadria  Oml 
Co.  12  Pet.  07, 0  L.  ed.  lOlS. 

But  there  ia  no  oommon  law  applfciMi  ^ 
the  United  States  ma  a  wbole.  NoiniMMt 
could  be  had  in  the  Federal  eonrta  for  «V 
public  nuisance^— «v«n  a  nwiaanm  m§m  tit 
territory  directly  within  the  ewtody  rf  tli 
general  government 

Pennsylvania  t.  Wheeling  ft  B.  Bri^p  0^ 
13  How.  664,  14  L.  ed.  288. 

That  Georgia  alone  would  haie  juiiBi 
Uon  of  the  offenae  is  ekar.  lliatihehM* 
jurisdiction  of  the  offendsr  is  bijfsni  pn^ 
venture. 

Huntington  t.  AltriU.  148  U.  &  8fll«L 
ed.  1128,  13  Sup.  Ct  Bop.  2M;  lfavT«k« 
Miln,  11  Pet  187,  188.  8  Ll  sd.  881,«t 

Unless  such  a  cause  as  tbst  sC  thtHili 
of  Georgia  maj  bs  nMintslnsJ  as  %  Ml^ 
▼ersy  judicable  in  this  eowt  htm  mm  i> 
means  of  the  Federal  gniiirimssi  li  flli 
to  be  adequate  to  its  ends,  and  kav  WK  ■ 


T.  Hopida^88Ii.ed.n.&nil  i 

Felix  T.  Patrick.  88  t.  ed.  U.  &  Ml  M^  | 

dletowuT.  Newport  Horaital.lIJU.M  ' 

Calhoun  ▼.  Delhi  ft  ILRr  OB.  8  IJU.M  i 

Coffqr  T.  EnJgh,  10  LJLA.  128;  fnM «  ; 
Carroll,  3  LTed.  U.  8.  827 ;  aad  llnlM  ^ 

Ordway,  88  L.  ed.  U.  &  1687.  .^  I 


Note. — On  injunction  against  nuisance — 
see  notes  to  Bohan  v.  Port  Jervis  Gaslight 
Co.  9  L.R.A.  716;  United  SUtes  v.  Jellioo 
MounUin  Coke  ^  Coal  Co.  12  L.R.A.  753; 
Ballentine  v.  Webb,  13  L.R.A.  321;  and 
Irwin  V.  Dixion,  13  L.  ed.  U.  S.  26. 

As  to  laches  as  a  defense — see  notes  to 
1038 
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ItMe  hope  to  maintain  its  eovereignty 
txisept  through  the  mere  toleranee  of  ber 
lister  st&ti^s? 

M'Ciitloch  T.  MaryMnd,  4  Whe^t.  431,  4 
L.  fd.  607^ 

The  high  PS  I:  and  most  binding  duties  of 
the  sovereign  are  often  enforceable  only 
through  the  police  power.  So  saered  are 
tbese  duties  of  the  states  of  the  Union  that^ 
eren  where  matters  are  generally  confided 
to  the  Federal  government,  or  are  otherwise 
within  Che  constitutional  inhibition,  the 
police  power  applies. 

Northwestern  Fertilizing  Co.  v,  Hyde 
Park,  07  U.  S.  659,  24  L,  ed.  1036;  Holden 
T,  Hardy,  IflS  U.  S.  392.  42  L.  ed.  75)1,  18 
Bup.  Ct.  Rep.  383  J  Davidson  v.  New  Or- 
leans, 06  U.  S.  97p  24  L.  ed.  616;  Yiek  Wo 
r.  Hopkins,  118  U.  S.  356,  30  K  ed.  220,  6 
Sup.  Ct.  Rep.  1064;  Lawton  v.  Steele,  152 
U.  S.  133,  38  L,  ed.  385,  14  Sup.  Ct.  Rep. 
499;  New  York  v.  Miln,  U  Pet.  103,  9  L. 
ed.  €48. 

Georgia  has  used  every  friendly  ofSce,  bus 
lought  through  every  means  open  to  her,  to 
protect  her  territory  and  her  citizens.  She 
is  denied  by  the  Constitution  the  right  of 
invasion;  or  other  aggressive  actiOTi,  and  un- 
der sncfa  denial  is  powerless  in  the  premises 
without  the  aid  of  this  honorable  court,  and 
the  enforcement  of  the  constitutional  guar- 
antee of  protection  through  this  court,  sub- 
■tituted  in  the  place  of  the  right  of  a  state 
to  take  direct  or  hostile  action  in  an  endeav- 
or to  maintain  her  sovereignty  and  her 
rights,  and  to  preserve  the  life,  health,  and 
comfort  of  her  citizens. 

FederaUat,  $0i  Missouri  v.  Illinois,  180  U. 
8.  208.  45  L,  ed.  497,  21  Snp.  Ct.  Rep.  331 ; 
He  Debs,  supra;  Rhode  Island  v.  Massachu- 
setts, 12  Pet.  657,  9  L.  ed.  1233?  Harris  v. 
Louisiana.  134  U.  S.  1,  33  L.  eel.  842.  10 
Sop.  Ct.  Rep.  504;  Kansas  v.  Colorado,  185 
U,  S,  125,  46  L.  ed.  838,  22  Sup.  Ct.  Rep. 
552. 

Tennessee  did  not  even  require  the  formal 
notice  of  the  state  of  Georgia  to  make  it  her 
duty  to  abate  the  destruction  being  wrought 
by  her  inhabitants ;  she  knew  of  the  injury ; 
ehe  bad  declared  it  to  exist,  and  that  it  ex- 
isted without  warrant  of  law. 

Duck  town  Sulphur,  Copper  ft  I.  Co.  T. 
Barnes  (Tenn.)  60  S.  W.  601;  Madison  v. 
Ducktown  Sulphur,  Copper  £  L  Co.  113 
Tenn.  342,  83  S.  W.  658. 

Not  only  has  the  state  power  to  protect 
her  citizens  from  conditions  pauperizing 
them  and  making  them  liable  to  become 
charges  upon  her,  but  she  has  power,  in  the 
face  of  the  grant  of  all  matters  of  inter- 
state commerce  to  the  general  government,  to 
pass  and  enforce  any  and  all  lawis  necessary 
to  prevent  even  the  entrance  within  ber  ter- 
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rilory  of  paupers  or  persons  likely  to  b^  ^ 
come  charges  upon  the  state.  I 

New  York  v,  Miln,  11  Pet.  lil,  e  L.  ed. 
663. 

If  it  is  the  duty  of  the  state  to  guard  ita 
citizens  from  the  mere  posBibility  of  persons 
becoming  charges  upon  the  state^  how  much 
greater  is  the  duty  to  prevent  an  alien,  one 
not  even  a  denizen  or  a  property  owner,  by 
acts  taking  effect  within  the  state,  from 
making  its  own  citizens  paupers  and  charges 
upon   it! 

Harbison  v.  Knox vi He  Iron  Co.  103  Tenn. 
441,  56  L.R.A.  316.  76  Am.  St,  Rep.  682,  53 
8,  W.  955;  Holmes  v.  Jennison,  U  Pet,  668^ 
10  L.  ed.  593;  Moore  v.  Illinois,  14  How, 
18,  14  L.  ed.  308. 

The  state  is  parens  pa  trie?,  and  as  such  !■ 
the  guardian  and  protector  of  its  citizens 
and  inhabitants. 

Wheeler  v.  Smith,  9  How.  65,  13  L.  ed. 
44;  Fountain  v.  Ravenel,  17  How.  384,  15 
L,  ed.  86 ;  Boston  Beer  Co.  v,  Massachusetts, 
97  U.  S.  33.  24  L,  ed.  992;  Patterson  v.  Ken- 
tucky, 97  U.  S.  506,  24  L.  ed.  1117;  North- 
western Fertilizing  Co.  v,  Hyde  Park,  f*7 
U,  S,  670,  24  L.  ed.  1040;  Caha  v.  United 
States,  152  U,  S.  215,  38  L.  ed,  416,  14  Sup. 
Ct.  Rep.  513;  Lake  Shore  A  M.  S.  R.  Co.  y, 
Ohio,  173  U,  S.  297,  43  L.  ed.  706,  19  Sup* 
Ct.  Rep,  465;  United  States  v,  Crulksliank, 
92  U.  S.  549,  23  L,  ed.  5©0;  Re  Debs,  168 
U.  S.  564,  39  L.  ed.  1602,  15  Sup.  Ct.  Rep. 
90O;  Louisiana  v.  Teixas,  176  U,  S.  1,  19, 
44  L,  ed.  347,  354,  20  Sup.  Ct.  Rep.  251; 
Kansas  v.  Colorado,  185  U,  S.  125,  46  L.  ed. 
838,  22  Sup.  Ct.  Rep.  552;  Federalist,  80; 
Pbalen  t,  Virginia,  8  How.  163,  12  L,  ed* 
1030;  Andrews,  Am.  Corp,  p.  77;  Church  of 
Jesus  Christ  of  L,  D.  S.  v.  United  States, 
136  U.  S.  1,  34  L.  ed.  481,  10  8up.  Ct.  Rep. 
792;  Boyd  v.  United  States,  1 16  U.  S.  616.  19 
L.  ed.  746,  6  Sup.  Ct.  Rep.  524;  Unit-d 
States  v.  American  Bell  Telepb,  Co.  128  U, 
S.  315,  32  L.  ed.  450,  9  Sup,  Ct.  Rep.  &0| 
Franklin  Teleph.  Co.  v.  Harrison,  145  U.  S. 
459,  36  L,  ed.  776,  12  Sup.  Ct.  Rep.  009; 
1  Vattel,  Nations,  §  16;  2  Vattel,  Nations,  fi 
57;  Missouri  v.  Illinois.  180  U,  fi.  208,  45 
L.  ed.  497,  21  Sup.  Ct.  Rep.  331 ;  21  Am,  £ 
Eng,  Inc.  Law,  2d  ed.  p.  705. 

That  Georgia  is  the  sovereign  owner  of 
roads  and  highways,  and,  as  guardian  of  the 
public  in  its  rights  therein,  for  the  preser- 
vation of  sunlight  and  pure  air  thereon,  and 
the  eomfort  and  convenience  of  passers  there- 
over,  and  for  the  protection  of  interstate 
commerce  and  communication  aiforcled  there- 
by, may  maintain  any  necessary  action, — ■ 
can  hardly  be  seriously  disputed. 

Jones  V.  Brim,  105  U.  S,  182,  41  L.  ed. 
678.   17   Sup,  Ct.   Rep.  282. 

Within  the  police  power  of  a  state  is  the 
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abatement,  by  sununary  proceedings,  of  any 
nuisance  affecting  highways. 

Lawton  v.  Steele,  152  U.  S.  136,  38  L.  ed. 
388,  14  Sup.  Ct.  Rep.  499;  Davidson  ▼.  New 
Orleans,  96  U.  S.  97,  24  L.  ed.  616;  Yick 
Wo  V.  Hopkins,  118  U.  S.  366,  30  L.  ed. 
220,  6  Sup.  Ct.  Rep.  1064;  Holden  v.  Hardy, 
169  U.  S.  392,  42  L.  ed.  791,  18  Sup.  Ct. 
Rep.  333. 

Although  it  is  ordinarily  within  the  pow- 
er of  Georgia  to  abate  summarily  all  nui- 
sances upon  her  hoads  and  highways,  it  is, 
under  the  peculiar  facts  of  the  case  at  bar, 
impossible  for  Georgia  to  exercise  that  power 
without  committing  acts  within  the  inhibi- 
tion of  the  Constitution  of  the  United 
States;  and  consequently  she  applies  to  this 
court  for  the  protection  of  the  highways 
in  her  keeping,  which  are  injured,  made 
dangerous,  and  inconvenient  by  the  acts  of 
defendants;  the  relief  sought  being  directly 
within  the  province  of  this  court. 

Georgetown  v.  Alexandria  Canal  Co.  12 
Pet.  91,  9  L.  ed.  1012;  Eden,  Inj.  p.  267; 
Pennsylvania  v.  Wheeling  &  B.  Bridge  Co. 
13  How.  518,  14  L.  ed.  249;  Atty.  Gen.  v. 
Jamaica  Pond  Aqueduct  Corp.  133  Mass. 
361;  Atty.  Gen.  v.  Forbes,  2  Myl.  &  C.  123; 
Coosaw  Min.  Co.  v.  South  Carolina,  144  U. 
S.  550,  36  L.  ed.  537,  12  Sup.  Ct.  Rep.  689; 
Re  Debs,  158  U.  S.  564,  39  L.  ed.  1092,  15 
Sup.  Ct.  Rep.  90o;  American  Steel  &  Wire 
Co.  V.  Wire  Drawers'  &  Die  Makers'  Unions 
Nos.  1  &  3,  90  Fed.  614. 

The  state  of  Georgia  is  the  ultimate  owner 
and  proprietor  of  all  lands  within  its  bor- 
ders, and  as  such  has  a  right  of  action  to 
prevent  waste  thereon  or  the  destruction 
thereof  by  an  alien  and  nonresident. 

As  a  matter  of  fact,  the  state  may  evon 
regulate  the  use  of  its  property  by  its  own 
inhabitants, — may  prescribe  a  specific  policy. 

Clark  V.  Smith,  13  Pet.  203.  10  L.  ed.  127. 

It  must  naturally  follow  that  any  alien 
transgressing  her  regulations,  injuring  her 
agriculture,  destroying  her  forests,  commit- 
ting waste  upon  her  territory,  and  damaging 
her  soil,  if  beyond  the  eflfect  of  her  own  pow- 
er and  laws,  may  be  proceeded  against  in 
this  honorable  court. 

Rhode  Island  v.  Massachusetts,  12  Pet. 
657,  9  L.  ed.  1233;  Georgia  v.  Stanton,  6 
Wall.  50,  18  L.  ed.  721 ;  Indiana  v.  Kentucky, 
136  U.  S.  510,  34  L.  ed.  332,  10  Sup.  a. 
Rep.  1051;  Clark  v.  Smith,  supra. 

By  reason  of  its  ownership,  actual  prop- 
erty rights  in  this  connection  are  involved. 

Georgia  v.  Stanton,  6  Wall.  73,  18  L.  ed. 
724. 

By  reason  of  the  interference  with  the 
taxing  powers  of  the  state,  as  well  as  the 
tax  returns  from  the  territory  damaged,  the 
state  has  a  cause  of  action  upon  two 
grounds:  Th«»  interference  with,  and,  In  a 
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measure  the  destruction  of,  a  lovcragi  it- 
tribute;  and  because  a  direct  propectj  r^ 
is  concerned. 

North  Missouri  R.  Co.  t.  Magnire,  30 
Wall.  60,  22  L.  ed.  203;  Bailey  ▼.  Uagvirc, 
22  Wall.  226,  22  L.  ed.  852;  ProvideKc  Buk 
V.  Billings,  4  Pet.  562,  7  L.  ed.  956;  Fte- 
sylvania  v.  Wheeling  ft  B.  Bridge  Ga  U 
How.  559,  560,  14  L.  ed.  266;  Fowler  v.  Usd 
sey,  3  Dall.  411,  1  L.  ed.  658;  Florida  v. 
Anderson,  91  U.  S.  667,  2S  L.  ed.  290;Tcni 
V.  White,  7  Wall.  700,  19  L.  ed.  297;  Ptou- 
sylvania  v.  Quicksilver  Min.  Co.  10  WiU, 
553,  19  L.  ed.  998;  AUbama  v.  Bur,  lU 
U.  S.  413,  29  L.  ed.  435,  6  Sup.  Ct.  Bepi  IL 

The  test  of  equity  jurisdiction  ii  tkr  ib- 
sence  of  a  complete  and  adequate  luwiy  it 
law  as  practical  and  efficient  aa  the  eipdtaUi 
remedy,  as  disclosed  by  the  pleadingiw 

Missouri  T.  Illinois,  180  U.  S.  i44,  41 
L.  ed.  613,  21  Sup.  a.  Rep.  331;  Sbghr 
V.  K(  isas,  123  U.  S.  623,  073,  SI  L  id.  M, 
214,  8  Sup.  Ct  Rep.  27S;  GooMw  3Ca  Ga 
V.  South  Carolina,  144  U.  8.  550,  M  L  ti. 
537,  12  Sup.  Ct.  Rep.  689;  Payne  v.  Hook.  7 
Wall.  430,  19  L.  ed.  281;  Phoenix  Mot  L 
Ins.  Co.  V.  Bailey,  13  WalL  021,  20  L  d. 
503;  Davis  v.  Wakelee,  156  U.  S.  688,  9 
L.  ed.  584,  15  Sup.  Ct.  Rep.  555;  Wylic  t. 
Coxe.  15  How.  420,  14  L.  ed.  755;  TbcHipHi 
V.  Allen  County.  II 5  U.  S.  654,  29  Ll  cd.  173. 
6  Sup.  Ct  Rep.  140;  Rich  t.  Braxton,  138  U. 
S.  406,  39  L.  ed.  1032.  15  Sup.  Ct.  Rep.  IM 

The  states,  while  members  of  the  Vvm, 
are  to  each  other,  with  references  to  tbiir 
territory,  laws,  and  rights  tlierBia,  vtaVf 
foreign. 

Buckner  t.  Finley,  2  Pet  591,  7  L  d. 
530;  Bank  of  United  SUtea  t.  DaaU.  It 
Pet.  54,  9  L.  ed.  997;  Bank  of  AngHta  f. 
Earle,  13  Pet  590,  10  L.  ed.  908;  FaMsir 
V.  NefT.  95  U.  S.  722,  24  L.  ed.  568. 

Not  only  are  the  statea  forrlga  to  mA 
other,  but  their  laws  and  the  jmSpmtn 
ahd  the  actions  of  their  courts  ai«  foif%a 
The  courts  of  one  atate  will  not  cvn  1^ 
judicial  notice  of  the  laws  of  another  iUIrt 
nor  can  the  court  be  charged  with  knevi^r 
of  the  laws  of  another  atate. 

Talbot  V.  Seeman,  1  Craneh,  S8»  I  L  li 
25;  Church  t.  Hubbart.  2  Cimnch.  SK I L 
ed.  265;  Strother  t.  Locaa,  6  PM.  7tt^  i 
L.  ed.  575;  Ennia  t.  Snfth.  14  Bm.  A 
14  L.  ed.  484;  Daineae  t.  Hale,  91  U.  & 
21,  23  L.  ed.  193;  Uvarpodl  4  O.  W.  Bim 
Co.  T.  Phenix  Ina.  Go.  129  U.  &  441.  * 
L.  ed.  793,  9  Sup.  Ct  Bep.  469. 

There  is  no  coomon  law  of  tki  Mhi 
Statea,  and  that  in  force  in  each  Hate ii<» 
pendent  upon  the  action  of  the  stall.  ^ 
common  law  may  he  quaUfled  or  nMf  ^ 
voked.  The  common  law,  like  the  fltaM 
is  separate  and  diatlnct  in  the  ■cvHalllii* 
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In  some  of  the  ata^tes  tbe  ^Dmmon  Uw  hn^ 
been  whoUj  diiplaced;  in  otbers,  modlfiecl. 
In  ^Ach  state,  however,  ita  own  statutes  in 
this  respi^ct  are  supr&me. 

Northern  P.  R.  Co.  v.  Herbert,  116  U.  S. 
654»  2t  L,  ed.  760,  6  Sup.  Ct  Rep.  500. 

The  laws  of  Georgia  have  no  pxLraterri- 
tx>riftl  foree  or  ef^ttL  If  Tpnriesspe  enforces 
them,  she  doet  ao  onlj  through  comity  and  to 
■uch  extent  aa  it  ma^  please  her;  G^or^a's 
t^medy  at  law,^ — indictment, — even  under 
eomitjj  flhe  cannot  enforce-  The  remedj'  of 
Creorgia'i  eiti-Eens  ihe  enforces  tm]j  so  far 
jia  it  does  not  conflict  with  Tennessee^*  rules 
and  remedieSi  and  only  to  such  an  esrtent  and 
lor  eo  long  a  time  as  she  aees  lit> 
Hoft  ?.  Sprague,  103  U,  S.  630,  26  L.  ed. 

The  pendency  of  a  suit  in  Tennessee  would 
not  even  bar  a  further  suit  in  Georgia. 

MutuaJ  L.  Ins.  Co.  t.  Brune  (Mutual  I« 
Ins.  Co.  V.  Harris)  06  U*  S.  592,  603,  24  L. 
«d.  739,  740. 

The  damage  to  property  in  Georgia  is  to 
real,  and  oot  personal,  property.  The  rem- 
edy for  such  injuries  is  afforded  by  an  ac- 
tion for  treapajig.  Under  the  unusual  facta 
as  to  the  damage,  an  action  for  trespaJia 
could  not  he  maintained,  as  the  injury  is  in 
Georgia  J  and  the  defendant  is  in  Tennessee. 

MeKenna  v.  Fisk,  1  How.  249,  11  L.  ed, 
120;  EUenwood  V.  Marietta  Chair  Co.  IGS 
U.  E.  106,  30  L.  ed.  D13,  U  Sup,  Ct.  Rep. 
771 ;  Roach  ^.  Damron,  2  Humph.  425. 

The  mere  fact  that  there  may  be  some 
■tatut^ry  permission  to  appeal  to  the  courts 
of  Tenoea^te  by  no  means  (  a 3  this  court  has 
ttepeatedly  held)  constitutes  such  a  remedy 
at  law  as  would  defeat  the  equity  juritdic- 
tion   of  the  courts  of  the  United  Stiites. 

Smith  v.  Reeves,  178  U.  P.  444,  44  L.  ed, 
1144,  20  Sup.  Ct,  Rep.  910;  Boyle  v,  Zacb- 
arie.  6  Pet.  658,  8  h.  ed.  536;  kobinson  v. 
Sampbell,  3  WTieat  212,  4  L.  ed,  372;  United 
States  V,  Howland,  4  Wheat,  108,  4  L.  ed. 
526;  Dodge  v.  Wookey,  18  How.  358,  15 
L.  ed,  412;  Ridings  v.  Johnson,  128  U.  S. 
217,  32  L.  ed.  402,  9  Sup.  Ct.  Rep.  72;  Mis- 
liasippi  Mills  v.  Cohn,  IfiO  U.  S.  202,  37  L. 
sd,   1052,  14  Sup.  Ct.  Rep,  75. 

Inches  cannot  be  imputed  to  the  govern- 
nent. 

United  States  v.  Kirkpatrick,  9  Wheat, 
r35,  0  L.  ed.  203;  Dox  y.  Postmaster 
general,  1  Pet.  325,  7  L,  ed.  103;  Steele  v. 
United  States,  113  U.  S.  135,  28  L,  ed.  954. 
5  Sup,  Ct,  Rep,  3ftOj  United  States  v. 
Dalles  Military  Road  Co,  140  U,  S.  632,  35 
L  ed.  571,  11  Sup.  Ct.  Rep.  03B;  Snn  Pedm 
k  C.  D.  A.  Co.  V.  United  States,  140  U.  8, 
135,  36  L.  ed,  916,  13  Sup,  Ct.  Rep,  94; 
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State  ex  reL  Lott  v.  Brewer,  64  Ala.  2mt 
Com,  V.  Baldwin,  1  Watts,  65,  26  Am.  Bec 
S3;  Schuylkill  County  v.  Com.  36  Pa,  536. 
The  doctrine  of  Inches  is  inapplicabh*  to 
public  nuisances. 

Northwestern  Fertilising  Co,  v,  Hyde 
Park.  97  U.  S,  008,  24  L.  ed.  1039. 

Mr,  Howard  Comlck  urgued  tbe  cause 
and,  with  Messrs.  John  H.  Frantz,  James  B- 
Wright,  and  Martin  H,  Vogel,  filed  a  brief 
for  the  Tennessee  Copper  Company : 

To  entitle  a  state  to  sue  by  virtue  of  its 
sovereignty  and  as  a  representative  of  iti 
citizens,  the  injury  threatened  or  being  done 
must  be  general  and  to  the  entire  citizen^ 
ship  of  the  state. 

2  Story,  Const.  H  1*5^B,  J685, 
The  grant  of  judicial  power  was  not  in- 
tended to  confer  upon  the  courts  o!  the 
United  States  jurisdiction  of  a  suit  or  prose* 
cution  by  the  one  state  of  such  nature  that 
it  could  not,  under  principles  of  public  and 
international  law,  be  entertained  hj  the  ju- 
diciary of  the  other  state  at  all. 

Wisconsin  v.  Pelican  Ins,  Co,  127  U.  S» 
289,  32  L,  ed.  243,  8  Sup.  Ct.  Rep.  1370. 

In  no  case  will  a  state  in  its  sovereign  ca- 
pacity be  permitted  to  prosecute  a  suit  aa 
parens  patriix,  trustee,  guardian,  or  repre- 
sentative of  her  citizens^  in  this  court,  when 
such  citizens  have  a  full,  adequate^  and  com- 
plete remedy  in  another  forum,  and  might 
there  prosecute  such  cliims  for  themselvea. 
New  Hampshire  v,  Louisiana,  108  U.  S- 
76,   37   L,  cd,  656,  2  Sup,  Ct,   Rep,   X76. 

Another  prerequisite  is  that  the  entire 
body  of  the  citizens  of  the  complaining  state 
flhould  be  affected. 

I^uisiana  v.  Texas,  176  U.  S.  24,  44  L.  ed» 
359,  20  Sup.  Ct.  Rep,  251;  Re  Debs,  16g  U. 
S.  664,  39  L.  ed,  1092,  15  Sup.  Ct.  Rep,  900. 
A  state  must  show  just  such  interest  In 
the  controversy  in  question  as  an  individual 
must  show,  in  order  to  maintain  a  suit  in  a 
proper  jurisdiction.  It  is  the  dignity  of  the 
atate  rather  than  the  character  of  the  con- 
troversy, which  entitles  it  to  come  into  this 
court  by   original   proceeding. 

Fowler  v.^  Lindsey,  3  Dall.  411,  1  L,  ed 
658;  Pennsylvania  v.  Wheeling  &,  B,  Bridge 
Co.  13  How,  657,  14  L,  ed.  265  j  New  Harap- 
shire  v.  Louisiana,  108  U.  S.  76,  27  L.  ed, 
050,  2  Sup.  Ct.  Rep,  176;  Wisconsin  v.  Pel- 
ican Ins.  Co.  127  U.  S.  289,  32  L.  ed.  243,  8 
Sup,  Ct,  Rep.  1370;  Cohen  v.  Virginia,  6 
Wheat.  264,  5  L,  ad,  257 ;  Louisiana  v.  Texas, 
176  U,  S.  1,  16,  44  L,  ^,  347,  353,  20  Sup. 
Ct.  Rep.  2€1 ;  California  T,  Southern  P.  Co, 
157  U.  8,  261,  39  L.  ed.  695,  15  Sup.  Ct,  Rep. 
591. 

Private  nuisance  is  one  that  affects  a  siu- 
gle  individual  or  a  determinate  number  of 
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persona  in  the  enjoyment  of  some  private 
right  not  common  to  the  public. 

Bohan  v.  Port  Jervis  Gaslight  Go.  122  N. 
Y.  18,  9  L.R.A.  711,  25  N.  E.  246;  21  Am. 
&  Eng.  Enc  Law,  2d  ed.  p.  683. 

A  common  or  public  nuisance  is  one  which 
affects  the  people  at  large,  and  is  a  vio- 
lation of  a  public  right,  either  by  a  direct 
encroachment  upon  public  property,  or  by 
the  doing  of  some  act  which  tends  to  the 
common  injury,  or  by  omitting  to  do,  in 
the  discharge  of  a  legal  duty,  that  which 
the  common  good  requires. 

Bohan  v.  Port  Jervis  Gaslight  Co.  122  N. 
Y.  32,  9  L.R.A,  711,  26  N.  E.  246;  State  v. 
Wolf,  112  N.  C.  889,  17  S.  E.  528. 

The  question  of  public  or  private  nuisance 
does  not  hinge  upon  and  is  not  determined 
by  the  question  of  numbers  pro  or  con,  but 
it  depends  solely  upon  the  character  of  the 
right  invaded,  t.  e.,  whether  it  be  a  public 
right  of  one  or  many  citizens,  or  whether  it 
be  a  private  right  of  one  or  many  citizens. 
State  V.  Wolf,  supra;  Bishop,  Grim.  Law, 
|§  245,  1266;  State  v.  Purify,  86  N.  G.  681. 
It  is  the  rule  that  all  private  persons, 
whether  one,  or  a  dozen,  or  any  other  num- 
ber, having  separate  tenements,  who  are  in- 
jured by  a  private  nuisance  common  to  all, 
may  join  as  plaintiffs  in  a  bill  filed  to  abate 
the  nuisance,  though  they  could  not  join  in 
a  common  action  for  damages. 

Rowbotham  v.  Jones,  47  N.  J.  Eq.  337, 
19  L.R.A.  663,  20  AtL  731;  14  Enc.  PI.  ft 
Pr.  p.  1138. 

A  lawful  business,  having  the  right  to 
exist  somewhere,  cannot,  in  the  very  nature 
of  things,  be  a  nuisance  per  96. 
Bacon  v.  Walker,  77  Ga.  336. 
An  injunction  to  restrain  a  nuisance  will 
issue  only  in  a  case  where  the  fact  of  the 
nuisance  is  made  out  upon  determinate  and 
satisfactory  evidence.    If  the  evidence  be  con- 
flicting and   the   injury   be   doubtful,  that 
conflict  and  doubt  will  be  ground  for  with- 
holding the  injunction.    If  there  is  any  rea- 
sonable doubt  as  to  the  existence  or  cause 
of  the  injury  the  benefit  of  the  doubt  will 
be  given  to  the  defendant,  if  his  trade  is 
a   lawful  one   and   the   injury   is   not   the 
necessary  and  natural  consequence  of  the 
act;  as,  in  all  actions  of  this  nature,  the 
burden  of  proof  is  upon  the  plaintiff. 
1  Wood,  Nuisances,  3d  ed.  p.  732. 
The  evidence  upon  which  a  court  will  per- 
petuate an  injunction  must  clearly  establish 
the  essential  allegations  of  the  bill,  the  bur- 
den of  proof  being  on  the  complainant.    And 
where    the    evidence    consists    only   of    the 
opinion  of  witnesses,  there  being  great  con- 
trariety of  opinion,   it  will   not  suffict  to 
make  an  injunction  perpetual. 
1  High,  Inj.  4th  ed.  §  870. 
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Before  tliia  eonrt  ougjbi  to  irtuiiM,  thi 
case  should  be  of  aerioiu  magmtadc,  dw^ 
and  fully  proved,  and  the  prindpli  to  ki 
applied  should  be  one  which  the  eont  ii 
prepared  deliberately  to  maintain  ii^Ht 
all  considerations  of  the  other  side. 

Kansas  t.  ColoradOp  188  U.  S.  W.  « 
L.  ed.  838,  22  Sup.  Ct.  Rep.  552;  VlMmT. 
IlUnoia,  200  U.  8.  521,  60  L.  ed.  57t,  M  S^l 
Ct  Rep.  268. 

The  state  of  Georgia  is  estopped,  taU  fa 
law  and  equity,  to  seek  injanetife  itU  fa 
this  cause. 

Madison  t.  Ducktown  Sulphur,  Gsppr,  k 
I.  Co.  113  Tenn.  338,  83  S.  W.  •»;  dita 
Iron  Co.  T.  Pye,  87  Ala.  471,  6  8a  IK; 
Dnlin  t.  Caldwell,  28  Ga.  120;  Mkr  t. 
Melrose,  I  Allen,  186;  Binncy'i  Ohi,  t 
Bland,  Ch.  09;  Tash t.  Adama,  10 Cmh. tK; 
Scudder  v.  Trenton  Delaware  Mb  Ga  1 
N.  J.  Eq.  694,  23  Am.  Dec.  766;  Gallikri. 
Cadwell,  145U.  &368,S7S,S73,MLd. 
738,  740,  12  Sup.  Ct.  Rep.  873;  SpriM  i. 
Henrici,  120  U.  S.  377,  30  L.  ed.  lUL  7  Sif 
Ct  Rep.  610;  Haminotid  t.  HopUM,  141 
U.  S.  224,  250,  36  L.  ed.  134,  145,  12  Sif 
Ct  Rep.  418;  WUIard  t.  Wood,  16ft  U.  & 
502,  524,  41  L.  ed.  531,  640,  17  8191  OL  li^ 
176;  New  York  t.  Pine,  185  U.  S.  lil«L 
ed.  823,  22  Sup.  Ct  Rep.  693. 

The  question  of  laefaee  does  not  difBii 
does  the  atatnte  of  limitatioas,  ufm  til 
fact  that  a  certain  definite  tine  1m  ri^H 
since  the  cause  of  action  aoemed,  hiiC  i|H 
whether,  under  all  the  drcamstussi  rf  til 
particular  case,  plaintiff  is  ihsiginhh  «tt 
a  want  of  due  diligence  in  failiqg  ts  iHli- 
tute  proceedings  before  he  did. 

McKnight  t.  Taylor,  1  How.  166. 11 L  d. 
88;  Badger  ▼.  Badger,  2  WalL  87, 17  Lii 
836;  Twin-Udc  OU  Go.  t.  MaiWiy.  11  & 
S.  687,  23  L.  ed.  329 ;  Hnjwnid  t.  UH  f* 
Bank,  96  U.  &  611,  ML.ed.8H;  HmmI 
V.  Cincinnati  ft  a  Air-Una  Ctoi  17  IM 
79,  21  L.  ed.  668;  Speidel  t.  BmM,  I* 
U.  8.  877,  30  L.  ed.  718^  7  Sapi  a  ft» 
610;  Galliher  t.  Oidwill.  la  U.  &  A 
36  L.  ed.  7S6,  12  8ap^  Ct.  Bepi  OSs  l» 
mond  ▼.  HopUna,  14S  U.  &  2H  M  I»  ^ 
134,  12  Snp.  Ct  Rep.  418;  Wllhiiv.1tai 
164  U.  a  602,  41  L.  ed.  681,  17  a^k  Ct 
Rep.  176;  SolUTaa  t.  Ftetlud  4  K. &fl^ 
94  U.  &  806,  24  L.  ed.  224;  ImMA^ 
Smith,  106  U.  8.  S91, 27  Ll  ed.  219^124^0^ 
Rep.  850;  Lane  ft  &  Oo^  v.  Loekib  mU 
193,  37  L.  ed.  1048,  14  8a^  OL  Bi^  » 
MaekaU  t.  Catlhar,  127  U.  &  6il»  Mb  A 
776,  11  Snp.  Ct  Bapi  178;  WUta^i^M 
166  U.  8.  637,  41  L.  ad.  1148^  17  fl^^ft 
Rep.  718;  Oild  v.  N«v  lUmW^ 

Ca  161  U.  &  oie^  U  ed.  21^  18  •!» 
Ct.  Rep.  668;  W«M  t.  GahwiM  Ci^O^ 
146  U.  &  102.  26  U   Id.  2K  U  fl^^* 
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Eep.  33:  Foster  v.  Mansfield,  C.  &  L.  M.  K 
Co.  U6  a  S,  88,  36  L.  ed.  809,  13  Sup.  Ct. 
Btp.  28;  Hojrt  V.  Latham,  U3  U.  S.  553,  36 
L,  ed,  250.  12  Sup.  Ct.  Rep.  568  j  Hanner  v. 
MouUon*  138  U.  S.  488,  34  L.  ed.  1032.  11 
Sup.  Ct.  Rep,  408;  Richards  v,  Mackali, 
124  U.  S.  183,  31  L.  ed.  306,  8  Sup,  Ct. 
^ep,  437;  Roberts  v.  Northern  P.  R.  Co. 
}5S  U.  S.  1,  3g  L.  ed.  8T3,  15  Sup.  Ct.  Rep. 
^fi6.  Sm  also  Wilson  v.  Autbonj,  19  Ark. 
IB;  Adams  v.  Taj  lor,  14  Ark.  62;  Johnson 
r.  Johnson,  5  Ala.  90  ^  Fer^on  v.  Sanger^ 
S  Ware,  256,  Fed.  Gas.  No.  4,751;  Fisher 
▼.  Boody,  1  Curt.  C.  C.  2  IS,  Fed.  Cas.  No. 
4^14;  Cholmondeley  t.  Clinton,  2  Jac,  & 
W,  141;  Smith  v.  Clay,  AmbL  645;  John- 
ston V,  Standard  Min,  Co.  148  U.  S.  360,  37 
It  €d.  480,  13  bup.  Ct.  Rep.  585. 

The  granting  or  withholding  of  an  injunc- 
tion  id  a  matter  for  the  exorcise  of  the 
sound  discretion  of  the  court  under  all  the 
facts  and  circumstancea  surrounding  each 
|iartieiilar  case. 

Madison  v,  Ducktown  Sulphur,  Copper  &  1. 
Co.  113  Tenn.  331,  83  E.  W.  658}  RichardB*8 
Appeal,  57  Fa.  105,  08  Am.  Dec.  202. 

The  courta  will  require  a  very  strong  case 
for  the  panting  of  an  injunction  which  will 
eatiae  more  in}ui7  than  it  will  remedy;  and 
11  may  he  said,  as  a  general  rule,  that  U 
will  not  be  granted  where  it  will  he  produc- 
tive of  greater  injury  than  will  result  from 
a  refufial  of  it,  Thia  rule  ia  especiaUy  appli- 
eable  when  the  party^  applying  for  an  in- 
Junetion  has  by  his  own  laches  made  it  im- 
posaible  to  grant  it  without  inflicting  seri- 
ous injury  on  the  party  to  be  enjoined. 

16  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  363, 
364;  Spelling,  Extr.  Relief,  ||  23,  372; 
Edwards  v.  AUouez  Min.  Co,  38  Mich.  46, 
31  Am.  Rep.  301;  Clifton  Iron  Co.  v.  Dye, 
87  Ala.  468,  6  So.  102;  Richards'a  Appeal,  57 
Pa.  114.  98  Am.  Dec.  202;  Hall  v.  Rood,  40 
Mich.  46,  29  Am.  Rep.  528;  Campbell  v. 
Seaman,  (^^  N.  Y.  568,  20  Am.  Rep,  507. 

Perhaps  the  latest  and  most  important 
case  having  a  direct  hearing^  upon  the  ques- 
tions here  presented  is  Mountain  Copper 
Co.  7.  United  States,  73  C,  C.  A.  621,  142 
Fed,   625. 

Mr.  James  G.  Parks  argued  the  cause  and 
filed  a  brief  for  the  Ducktown  Sulphur,  Cop- 
p^r,  &  Iron  Company: 

A  state  cannot  prosecute  an  original  ac- 
tion In  this  court  on  the  ground  of  any 
remote  or  cotitingent  interest. 

Pennsylvania  v.  Wheeling  &  B.  Bridge  Co. 
13  How.  557,  14  L.  ed.  265. 

An  original  suit  of  this  kind  cannot  be 
maintained,  unlpss  it  be  shown  that  the 
■tate  in  its  corporate  capacity,  or  the  en- 
tire people  of  tbe  state,  are  being  injured. 

Louisiana  v.  Texas,  176  U.  S.  22,  44  L. 
206  U.  S. 


ed.  355,  20  Sup,  Ct.  Rep.  251 1  Hew  Hamp- 
shire V.  Louisiana,  108  U.  8.  76,  27  L.  ©d. 
655,  2  Sup.  Ct.  Rep.  176. 

The  entire  citizenship,  or  the  state  in  Ita 
corporate  capncily,  must  be  affected. 

Missouri  v,  Illinois,  180  U.  S.  208,  45  L. 
ed.  407,  21  Sup.  Ct  Rep.  331;  2  Story, 
Const  I  1638, 

Even  if  the  or^  were  adapted  to  acid- 
making,  their  utilitaiion  in  that  way  would 
be  eommeTcinlly  tm practicable. 

Mountain  Copper  Co.  v.  United  Statea^  73 
C,  C:  A.  621,  142  Fed.  625, 

In  Madison  v.  Ducktown  Sulphur,  Copper, 
&  I.  Co.  113  Tenn,  338,  S3  S,  W.  658,  H  was 
judicially  determined  that  at  that  time  there 
was  no  method,  other  than  by  open -heap 
roasting,  by  which  the  Ducktown  ores  could 
be  successfully  treated,  and  that  there  was 
no  known  way  of  condensing  the  sulphur 
fumes  arising  from  such  roasting. 

There  ii  a  wide  distinction  in  principte 
between  a  case  wiiere  a  party ^  deliberately 
and  as  a  matter  of  choice,  locates  an  obnox- 
ious enterprise  in  a  thickly  peopled  neigh- 
borhood when  it  could  hare  been,  with 
equal  adTantage,  but  possibly  at  some  greater 
cost,  located  elsewhere;  and  a  case  where 
the  enterprise  is,  of  necessity,  located  at 
a  particular  place  on  account  of  the  mineral 
contents  of  the  earth.  In  the  one  case  the 
use  IS  artiScial ;  in  the  other,  natural. 

Mountain  Copper  Co.  ?.  United  States, 
supra. 

No  injunction  will  ever  be  granted,  no 
matter  how  plain  the  legal  right  may  be, 
if,  under  the  facts  of  the  particular  case. 
It  would  be  inequitable  or  oppressive  to  do 
so,  or  against  the  real  justice  of  the  case, 
instead  of  leaving  the  party  to  his  remedy 
of  compensation  at  law. 

Clack  V,  White,  2  Swan,  645;  Hucken- 
stine's  Appeal,  70  Pa.  103,  10  Am.  Rep.  660; 
Riehard.s's  Appeal.  57  Pa.  105,  08  Am.  Deo, 
202;  Pennsylmnia  R,  Co.  v,  Marchant,  110 
Pa.  541,  4  Am.  St.  Rep,  650,  13  AtL  690; 
Hilton  V.  Granville,  Craig  &  Ph.  2flB. 

A  landowner  has  equal  right  with  an  ad- 
joining proprietor  to  put  his  land  to  the 
highest  and  best  use  to  which  It  ia  adapted 
by  nature,  being  responsible  only  in  dam- 
ages for  such  injuries'  as  may  flow  there- 
from. 

R<^b  T,  Carnegie  Bros.  145  Pa.  324,  11 
L.R.A.  329,  27  Am.  St  Rep.  694,  22  AtL 
649, 

It  is  frequently  claimed,  as  in  this  ease, 
that  because  the  allied  nuisance  is  a  re- 
curring or  continuing  one,  the  alleged  in- 
jury is  therefore  irreparable;  and  that,  be- 
cause it  is  irreparable,  injunctive  relief  will 
be  granted.  It  seems  plain,  however,  that 
it  is  only  against  such  suisaucei  that  io- 

1048 


236-238 


SUFBElfE    COUBT    OF    THS    UlTITlD    StA! 


junctive  relief  would  be  required ;  but,  ai 
such  relief  is  frequently  denied,  it  follows 
that  injury  from  such  nuisances  is  not 
necessarily  irreparable.  Whether  it  be  so  or 
not, — like  the  question  of  injuncMon,— de- 
pends upon  all  the  facts  of  each  particular 
case. 

Clifton  Iron  Co.  ▼.  Dye,  87  Ala.  471,  6  So. 
192. 

It  is  also  in  line  with  modem  decisions 
to  refuse  injunctive  relief,  and  send  the  par- 
ty to  a  court  of  law  for  redress,  when,  un- 
der all  the  circumstances,  damages  would 
be  a  fairer  approximation  to  common  jus- 
tice between  the  parties. 

Powell  ▼.  Bentley  &  G.  Furniture  Co.  34 
W.  Va.  804,  12  L.R.A.  63,  12  S.  E.  1085; 
Madison  v.  Ducktown  Sulphur,  Copper,  ft  1. 
Co.  113  Tenn.  338,  83  S.  W.  668. 

A  court  of  equity,  in  passing  upon  the 
question  of  equitable  relief  in  a  case  like 
this,  will  consider  not  only  the  relative  ad- 
vantages and  disadvantages  to  the  parties 
themselves,  but  will  also  look  to  the  in- 
terests of  the  public. 

Clifton  Iron  Co.  v.  Dye,  supra;  Wilder  v. 
Strickland,  55  N.  C.  (2  Jones,  Eq.)  391; 
Charticrs  Block  Coal  Co.  v.  Mellon,  162 
Pa.  286,  18  L.R.A.  707,  34  Am.  St.  Rep. 
646,  26  Atl.  697. 

Even  natural  rights  must  sometimes  yield 
to  the  general  good. 

Hughes  V.  Anderson,  68  Ala.  284,  44  Am. 
Rep.   147. 

The  plaintiff  is  estopped  by  laches  fnmi 
claiming  injunctive  relief. 

Madison  v.  Ducktown  Sulphur,  Copper,  ft 
I.  Co.  supra;  Powers's  Appeal,  126  Pa.  186, 
11  Am.  St  Rep.  882,  17  Atl.  264;  Williams 
V.  Jersey,  Craig  &  Ph.  91 ;  Clifton  Iron  Co. 
V.  D>'c,  87  Ala.  471,  6  So.  192;  Sheldon  ▼. 
Rockwell,  9  Wis.  166,  76  Am.  Dec.  266; 
Ware  v.  Regent's  Canal  Co.  3  De  G.  ft  J. 
230;  Stewart  Wire  Co.  v.  Lehigh  Coal  ft 
Nav.  Co.  203  Pa.  479,  53  Atl.  1127. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  a  bill  in  equity  filed  in  this  court 
by  the  state  of  Georgia,  in  pursuance  of  a 
resolution  of  the  legislature  and  by  direc- 
tion of  the  governor  of  the  state,  to  en- 
join the  defendant  copper  companies  from 
discharging  noxious  gas  from  their  works 
in  Toniicssoo  over  the  plaintifTs  territory. 
It  alleges  that,  in  consequence  of  such  dis- 
charge, a  wholesale  destruction  of  forests, 
orchards,  and  crops  is  going  on,  and  other 
injuries  are  done  and  threatened  in  five 
counties  of  the  state.  It  alleges  also  a  vain 
application  to  the  state  of  Tennessee  for  re- 
lief. A  preliminary  injunction  was  denied; 
but,  as  thorc  was  ground  to  fear  that  great 
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and  irreparable  damage  might  be  doM,  u 
early  day  waa  fixed  for  tlie  final  hmn^ 
and  the  parties  were  given  leave,  if  so  Bill- 
ed, to  try  the  ease  on  affidavits.  Tkii  km 
been  done  without  objection,  and,  altkngk 
the  method  would  be  unsatisfactory  if  oor 
decision  turned  on  any  nice  questioa  of  fart. 
in  the  view  that  we  take  we  think  it  nGb- 
ly  that  either  party  has  auflfered  hara. 

*The  case  has  been  aigued  laigely  m  VflK, 
it  were  one  between  two  private  psitia: 
but  it  is  not.  The  very  elements  that  vorii 
be  relied  upon  in  a  suit  between  feUow-dli- 
zens  as  a  ground  for  equitable  reKef  in 
wanting  here.  The  state  owns  very  littli 
of  the  territory  alleged  to  be  affeetel  iid 
the  damage  to  it  capable  of  estimte  k 
money,  possibly,  at  least,  is  small  Thii  ii 
a  suit  by  a  state  for  an  injury  to  it  ii  Hi 
capacity  of  quasi-sovereign.  In  thsl  a- 
pacity  the  state  haa  an  interest  InilqiniMt 
of  and  behind  the  titles  of  ita  dtiw^  fa 
all  the  earth  and  air  within  its  doBtii.  B 
has  the  last  word  as  to  whether  its  mm- 
tains  shall  be  stripped  of  their  forests  sii 
its  inhabitants  shall  breathe  pmv  sir.  II 
might  have  to  pay  individuals  befon  H 
could  utter  that  word,  bat  with  it  nmSm 
the  final  power.  The  alleged  ''fnisfft  to  tk 
state  as  a  private  owner  is  merely  a  asht^ 
weight,  and  we  may  lay  on  one  rils  tk 
dispute  as  to  whether  tlie  deetmetion  of  kh 
ests  has  led  to  the  gullying  of  its  roada 

The  caution  with  whieh  deoutnds  of  Ufa 
sort,  on  the  part  of  a  itate,  for  nUsf  Am 
injuries  analogoua  to  torta*  moot  bo  ena- 
ined,  is  dwelt  upon  in  IfisBoori  v.  DHerf^ 
200  U.  S.  496,  580,  set,  50  L.  ed.  in.  m 
579,  26  Sup.  Ct  Bep.  9Ba  But  H  fa  ffak 
that  some  such  demanda  mint  be  leeugJiat 
if  the  grounds  alleged  an  proved.  Wka 
the  states  by  their  onion  made  the  ~  ~' 
abatement  of  outside  nniaaaeee  la^ 
to  each,  they  did  not  therein  agree  to  _ 
mit  to  whatever  might  be  dona.  Ibqr  ii 
not  renounce  the  poeoibility  of  makfav  no- 
sonaUe  demanda  on  the  gnraad  of  thoir  iH 
remaining  quaai-ooreroigii  inteieeta;  ail  Hi 
alternative  to  foree  ia  a  aoit  in  tUi  oiMk 
Missouri  V.  Illinoia,  180  U.  8.  106*  ML  tf 
L.  ed.  497,  612,  21  8iq^  Gt  Bepi  W. 

Some  peculiarjtjea  neeeaeartty  ^afcal#  i 
of  this  kind.  If  tlie  state  haa  a  omo M4 
it  is  somewhat  more  eartaialy  mMd  ii 
specific  relief  than  a  private  party  ^(ft^  I& 
It  is  not  lighUy  to  bo  reqnmd  to  ^  # 
quasi-sovereign  righta  for  pay;  aaiiffHi 
from  the  difllenKy  of  vataii^  aaA  i|^ 
in  money,  if  that  ba  iU  diolee  it  HjfaM 
that  an  infraetioa  of  them  aball  ba  il^fii 
The  statea,  by  anf  '  the  UbIbb.  dU  wH 
sink  no  the  ]  k  private  owMi^iM 

ject  to  one  aya  prlvatt  lav.   Hi 

court  haa  »»t  o  eaan  ibeofca  il 
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Mtaiset  tbe  harm  that  will  be  done  bj  an 
injunction  againfil  that  of  wlitch  the  plain- 
tiff ooEnplaine,  that  it  would  have  in  de- 
ciding between  two  subject b  of  a  single  po- 
litTtml  power.  Without  esechiding  the  con- 
tide  rati  oni  that  equity  ahvays  takei  into 
account,  we  eatinot  give  the  weight  that  wai 
given  tbem  in  argument  to  a  comparison 
between  the  damage  threatened  to  the  plain- 
tiff and  the  ca3 amity  of  a  poj^sible  stop  to 
the  defeodantfl'  busioeas,  the  question  of 
lieaJth,  the  character  of  the  forest*  aa  m  first 
or  second  growth,  the  commercial  possibil- 
ity or  impossibility  of  reducing  the  fumes 
to  sulphuric  acid»  the  special  adaptation  of 
the  buflincas  to  the  place. 

It  is  a  fair  and  reasonable  demand  on  th« 
part  of  a  sovereign  that  the  air  over  its 
territory  should  not  be  polluted  on  a  great 
icaile  by  sulphurous  acid  gas,  tbut  the  for^ 
ests  on  its  mountains^  be  they  better  or 
woree^  and  whatever  domestic  destruction 
they  have  suffered,  should  not  be  further 
destroyed  or  threatened  by  the  act  of  per* 
sons  beyond  its  control ^  that  the  crops  and 
orchards  on  its  hills  should  not  be  endan* 
gered  from  the  same  source.  If  any  such 
demand  is  to  be  enforced  this  must  be  not* 
withstanding  the  hesitation  that  we  might 
tee]  if  the  suit  were  between  private  par- 
ties, and  the  doubt  whether,  for  the  in^ 
juries  which  they  might  be  suffering  to  their 
property,  they  should  not  be  left  to  an  ae- 
tioii  at  law. 

The  proof  requires  but  a  few  words.  It  is 
not  denied  that  the  defendants  generate  in 
their  works  nenr  the  Georgia  line  large 
quantities  of  sulphur  dioxid  which  becomes 
sulphurous  aCid  by  its  mixture  with  the  ain 
It  hardly  is  denied,  and  c-annot  be  denied 
with  success,  that  this  gas  often  is  car- 
ried by  the  wind  great  distances  and  over 
great  tracts  of  Georgia  land.  On  the  evi- 
dence the  poHution  of  the  air  and  the  magni* 
tude  of  that  pollution  are  not  open  to  dis- 
pute. Without  any  attempt  to  go  into  de- 
tails immaterial  to  the  suit,  it  is  proper  to 
idd  that  we  are  satisfied,  by  a  preponder- 
ance of  evidence,  that  the  sulphurous  fumes 
cauBP  and  threaten  damage  on  so  consider- 
jable  *a  scale  to  the  fortsts  and  vegetable 
life,  if  not  to  health,  wirbin  the  plaintiff 
state,  as  to  make  out  a  case  within  the  re- 
Quirements  of  Missouri  v.  Tllinois,  200  U.  S. 
4M,  ^  L.  ed.  572,  2fi  Sup.  Ct.  Rop.  268. 
WTi ether  Georgia,  by  insisting  upon  this 
t;l&ijn,  it  doing  more  harm  than  good  to  her 
own  dtiiena,  is  for  her  to  determine.  The 
possible  disaster  to  those  outside  the  state 
mufft  be  accepted  as  a  consequence  of  her 
atftnding  upon  her  extreme  rights. 

It  i«  argued  that  the  state  has  been  guilty 
S06  U.  S. 


of  laches.  We  deem  it  unnecessary  to  eon* 
sider  how  far  such  a  defense  would  he  avail- 
able in  a  suit  of  this  sort,  since,  in  our  opin- 
ion, due  diligence  has  been  shown.  The  con- 
ditions have  been  different  until  recent 
years*  After  the  evil  bad  grown  greater  In 
1004  the  state  brought  a  bill  tn  this  court. 
The  defendants,  however,  already  were  aban- 
doning the  old  method  of  roasting  ore  in 
opea  heaps  and  it  was  hoped  that  the  change 
would  stop  the  trouble*  They  were  ready 
to  agree  not  to  return  to  that  method,  and, 
upon  such  an  agreement  being  made,  the  biU 
waa  dismissed  without  prejudice.  But  the 
plaintiff  now  finds,  or  thinks  that  it  finds, 
that  th%  tall  chimneys  in  present  use  cause 
the  poisonous  gases  to  be  carried  to  greater 
distances  than  ever  before,  and  that  the 
evil  has  not  been  helped. 

If  the  state  of  Georgia  adheres  to  its 
determination,  there  is  no  alternative  to  is- 
suing  an  injunction,  after  allowing  a  rea< 
sonable  time  to  the  defendants  to  complete 
the  structures  that  they  now  are  building, 
and  the  efforts  that  they  are  making  to 
stop  the  fumes.  The  plaintiff  may  submit 
a  form  of  decree  on  the  coming  in  of  this 
court  in  October  next. 

Injunction  to  issue. 

Mr,  Justice  Harlattp  concurring* 
The  state  of  Georgia  is^  in  my  opinion,  en- 
titled to  the  general  relief  sought  by  ita  billj 
and,  therefore,  I  concur  in  the  result.  With 
some  things,  however,  contained  in  the  opin- 
ion,  or  to  be  implied  from  its  language,  I  do 
not  concur.  When  the  Constitution  gave 
this  court  original  jurisdictfon  In  cases  **^in[2101 
which  a  state  shall  be  a  party,"  it  was  uot 
intended,  I  think,  to  authorize  the  court  to 
apply  in  its  behalf  any  principle  or  rule  of 
equity  that  would  not  be  applied,  under  the 
same  facts,  in  suits  wholly  between  private 
parties.  If  this  were  a  suit  between  private 
parties^  and  if,  under  the  evidence,  a  court  of 
equity  would  not  give  the  plaintiff  an  in- 
junction, then  it  ought  not  to  grant  relief, 
under  like  circumstances,  to  the  plaintiff,  be- 
cause it  happens  to  be  a  state,  posseaaing 
some  powers  of  sovereignty,  Georgia  is  en- 
titled to  the  relief  sought,  not  because  it  is 
a  state,  but  because  it  is  a  party  w^hich  has 
established  its  right  to  such  relief  by  proof,  • 

The  opinion,  if  I  do  not  mistake  its  scope, 
proceeds  largely  upon  the  ground  that  this 
court,  sitting  in  this  mse  as  a  court  of  equi« 
ty,  owes  some  special  duty  to  Georgia  as  a 
state,  although  it  is  a  party,  while,  under 
the  same  facts,  it  would  not  owe  any  such 
duty  to  the  plaiotiff  if  an  individual. 

( 
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UNITED  STATES,  Appt, 
LEWIS  E.  BROWN.    (No.  283.) 


LEWIS  E.  BROWN,  Appt., 

T. 

UNITED  STATES.     (No.  284.) 
(See  S.  G.  Reporter's  ed.  240-245.) 

Courts-martial — ^who  may  sit. 

1.  An  officer  of  the  Regnlar  Army  is 
within  the  provisions  of  U.  S.  Rev.  Stat.  | 
1342,  art.  77,  U.  S.  Gomp.  SUt.  1901,  p. 
959,  that  "officers  of  the  Regular  Army  shall 
not  be  competent  to  sit  on  courts-martial 
to  try  officers  or  soldiers  of  other  forces," 
although  such  officer  has  been  granted  an 
indefinite  leave  of  absence  from  the  Reg- 
ular Army  in  order  to  enable  him  to  accept 
a  commission  in  the  volunteer  forces. 
Army — pay — discharge. 

2.  The  refusal  of  a  certificate  of  hon- 
orable discharge  to  a  volunteer  officer  as  of 
the  date  when  his  regiment  was  mustered 
out,  on  the  mistaken  ground  that  he  had 
already  legally  been  dishonorably  discharged, 
cannot  be  regarded  as  an  active  retention 
of  such  officer  in  the  service,  so  as  to  en- 
title him  to  pav  after  that  date,  in  view  of 
the  provision  of  the  act  of  March  2,  1899  (30 
Stat,  at  L.  977,  981,  chap.  352),  §  15,  for 
the  mustering  out  of  officers  and  men  of 
the  Volunteer  Army,  and  of  the  require- 
ment of  the  act  of  January  12,  1899  (30  Stat, 
at  L.  784,  chap.  46),  that,  as  far  as  prac- 
ticable, the  discharge  of  officers  and  men 
should  take  effect  at  the  muster  out  of  the 
organization  to  which  they  belonged. 
Army— extra  pay. 

3.  A  volunteer  officer  who  has  been 
given  the  two  months'  extra  pay  for  service 
outside  the  United  States  allowed  by  the 
act  of  January  12,  1899,  on  muster  out  and 
discharge,  is  not  entitled  to  the  one  month's 
extra  pay  authorized  by  that  act  for  senrice 
within  the  United  States. 

[Nos.  283,  284.] 

Submitted  April  25,  1907.    Decided  May  18, 
1907. 


CROSS  APPEALS  from  the  Court  of 
Claims  to  review  a  judgment  sustaining 
in  part  a  claim  for  pay  of  a  volunteer  of- 
ficer after  the  date  on  which  he  was  dis- 
missed from  the  service  by  sentence  of  a 
court-martial.    Affirmed. 

See  same  case  below,  41  Ct.  CI.  275. 

The  facts  are  stated  in  the  opinion. 

Assistant  Attorney  General  Van  Orsdel 
and  Messrs.  George  B.  Davis  and  FranUin 
W.  Collins,  submitted  the  cause  for  the 
United  States. 

Messrs.  Lorenxo  A.  Bailey,  W.  W.  Dudleji 
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and  L.  T.  Miehaaer  submitted  the  a 
Brown. 

Mr.  Justioe  Hebnee  deliverad  tht 
of  the  oourt: 

This  is  a  elaim  for  pay  aa  first 
of  United  SUtes  Volunteera  after  Mmij 
17,  1899,  on  which  date,  by  the  mrtsewrft 
court-martial,  the  etaimaiit  was  AhIhI 
from  the  aenioe.  The  oonrt-maitU  ae* 
sisted  of  five  members,  the  miniflnH  bm- 
ber  by  the  76th  and  79th  articles  d  w 
(Rev.  Stat.  |  1342,  U.  &  Comp.  StsL  HM, 
pp.  959,  960),  and  the  president  of  thiMHt 
was  an  ofllcer  in  the  Regnlar  Aray.  1^ 
article  77  "officers  of  the  Begnlar  AnjAd 
not  be  competent  to  sit  on  ooorts-^utiilti 
try  the  officers  or  soldiers  of  other  Ibni^ 
except  as  provided  in  artide  7&"  (Aitidi 
78  has  no  bearing  on  the  case.)  Oi  tUi 
ground  it  is  contended  that  the  fntmBa^ 
were  void.  Even  if  tte  pmseims  el  sa  h- 
competent  person  aa  a  member  trarid  sil 
have  made  the  proceedings  inralii  is  «v 
event,  in  this  case  without  Um  thne  ncrii 
have  been  no  court.  It 
that  a  sentence  sgainst  a  voli 
by  a  court  composed  wholly  of 
ficers  is  void,  and  this  principle  b  thi^ 
to  govern  the  present  ease.  Mifls^hj  f 
Demmg,  186  U.  a  40,  4t  L.  ed.  IMH  S  8i^ 
Ct.  Rep.  786.  On  this  gnnmd  the  Mrtrf 
claims  decided  that  the  nlitMsit  wm  » 
titled  to  recover  19  to  thn  tias  of  tht  M 
muster  out  of  hia  regiment  on  Miy  fl^  m 
including  two  months'  esctra  pay  miw  tli 
act  of  January  IS,  1800,  chap.  40  (M  Oki 
at  L.  784).  41  Ct  CL  270,  610. 
cross  appeals  to  this 

The  answer  of  the 
foregoing  aignment  *i8 
ficer  had  been  granted 
absence  from  the  Ragnlnr  Ai^y  k  arfvH 
enable  him  to  aeespt  a  eommisrin  si  li» 
tenant  colonel,  Seeond  United  Btrtm  Mb* 
teer  Infantry,  and  that  he  was  SMii^|ii 
the  Utter  eapaeltiy  when  he  sal  npn  ~ 
court.  It  ia  argned  that  H  always  Im 
understood  that  nader  swh  dmrnrti 
the  position  in  the  ▼duutaat  ■■flwiltii 
to  be  regarded,  that  maoh  teim  wOlli 
if  a  contrary  oonstraetioa  ahMrii  Ulk^ 
ed  now,  and  that  the  lenve  ghw  It  ^ 
point  regular  ofllesta  to  the  vohnlBH 
should  he  oonstiusd  to  earry  wlh 
pointment  the  aaBO  nnnisi|nifisi  tli 
attach  to  a  *'»--«Tiim  If  Ml  If 
ehw.    Aetof  ApriISS,lflOO,dHf^KiK 

SUt.  at  L.  000;  not  off 
ei     .     -  .  It.  It  nl  L'Aftft 

Comp.      t. ;      ,        0. 

Tl       I     1       n  wi    Id 
^^Mki  n  V  niOMmHflfcMltoM 


United  Btalmletti    J 

l8thattl»ivi«^ 

'    n  liiiliarili  N-|  ^ 


ItJOO, 
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courts -ID  art]  a]  for  the  trial  of  militia  ^if- 
Etofb  *'Bliould  be  composed  entirely  of  mtlitia 
ofBcers/*  Act  of  April  10,  1806,  chap.  20,  art, 
S7,  2  Stat,  at  L.  35Q,  371.  If  there  was  a 
iettled  practice  of  treating  tbeae  words  as 
iatiefied  if  the  members  of  the  court  were 
ndlitia  officers,  whether  ihej  also  held  cotn- 
missions  in  the  Regular  Army  or  not,  we  well 
might  hesitate  to  overthrow  it.  But  when 
the  expresa  prohibition  contained  in  article 
77  was  adopted  by  the  Revised  Statutes  ( U, 
S.  Comp.  Stat.  1901,  p.  059),  it  made  the 
former  construction  no  longer  possible.  The 
words  of  the  statute  are  pi^remptorj  and 
muat  be  obeyed.  We  do  not  apprehend  any 
Mfioua  consequences,  in  view  of  the  date 
of  the  change.  But,  whatever  the  conse> 
qnencea,  we  must  accept  tbe  plain  meaning 
of  plain  words.  It  follows  that  the  proceed - 
iiiga  of  the  court  were  void  and  that  it  ia 
Hot  necessary  to  mention  or  consider  other 
objectiona  that  were  urgetl. 

We  are  of  opinion  that  the  court  of  claims 
was  right  also  in  the  allfiwancea  made  to  the 
claimant.  In  1900  the  claimant  applied  for 
an  honorable  discharge  aa  of  May  25,  1B99, 
the  date  when  his  regiment  was  mustered 
out,  but  was  refused.  Of  course,  the  re- 
fuaal  of  a  certificate  of  honorable  discharge 
on  the  ground  that  the  applicant  already 
I  has  heen  dishonorably  discharged  *i3  not  an 
^etive  retention  of  the  officer  in  the  service. 
The  act  of  March  2,  18Q§,  chap.  352,  g  15 
(SO  Stat,  at  L.  677,  @B1),  provided  that  the 
officers  and  men  of  the  Volunteer  Army 
should  be  mustered  outt  and,  under  the  act 
of  January  12.  1899,  chiip.  46  (30  Stat,  at 
L.  7841 ,  **afl  far  as  pnictieable,"  the  dis- 
charge of  officers  and  men  w^s  to  take  effect 
at  the  muster  out  of  the  organization  to 
which  they  belonged.  It  would  be  nionatrous 
to  hold  that  it  had  been  determined  not  to 
be  practical  to  discharge  the  claimant  when 
his  regiment  was  mustered  out,  or  that  the 
eireumstaacGs  of  his  case,  notwithstanding 
Ma  technical  success,  afford  a  ground  for  a 
later  claim.  The  claimant  was  allowed  two 
months'  extra  pay  for  service  outside  the 
United  States.  He  w,i^  not  entit!f*d  to  one 
month's  extra  pay  for  service  within  the 
United  States.  See  act  of  May  26,  IIJOO, 
chap.  S8G,  31  Stat,  at  L.  205/gl7,  U.  S. 
C^jmp.  Stat.  1901,  p.  3346.  Of  course,  the 
dnim  for  travel  under  the  same  act  (31  Stat, 
at  L.  210,  U.  S.  Comp.  Stat.  1901,  p,  841) 
must  faiL  The  claimant  was  discharged  be- 
fore that  act  wa>*  passed. 

Judgment  afiirmed, 

Mr.  Justice  Moody  did  not  ait  and  took 
so  part  in  the  decision. 
206  U.  8. 


*WIJLLIAM  H.  ELLIS,  Plff.  in  Err., 

V. 

UNTTED  STATES,    (No.  mi.\ 
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EASTERN  DREDGING  COMPANY,  PIf,  ia 
Err,, 

V. 

UNITED  STATES,   (No.  664.) 


EASTERN  DREDGING  COMPANY,  Plff,  la 
Err., 

V. 

I  UNITED  STATES.  (No.  flflS.) 

EASTERN  DREDGING  CSOMPANY,  Plff*  ill 
Err,. 

V. 

UNITED  STATES.    (No.  060.  > 


BAY  STATE  DREDGTNG  COMPANY,  Plff. 
in   Err., 

V, 

UNITED  STATES.   (No,  667.) 


BAY  STATE  DREDGING  COMPANY,  Plff. 
in  Err., 

V, 

UNTTED  STATES,   (No,  66S.) 


BAY  STATE  DREDGING  COMPANY,  Plff. 

ia  Err., 

V. 

UNITED  STATES.    (No.  699.) 

(See  S.  0.  ReporteT'i  ed.  246-26T) 

ConstitutioQAl  Iaw — validity  of  eig|it*boiLr 
law, 

1.  The  prohibition,  under  penalty  of 
fine  or  imprisonment,  except  in  case  of  ex- 
traordinary emergency,  against  requiring  Of 
permitting  laborers  or  mechanJcH  employed 
upon  any  of  the  public  works  of  the  United 
States  or  of  the  Diatrict  of  Columbia  to 
work  more  than  ei^ht  hours  each  day,  which 
IS  made  by  the  act  of  Auguat  1,  IB@'2  (27 
Stat,  at  L."  340,  chap.  352,  U.  S.  Comp,  Stat. 
1901,  p.  2521),  la  not  repugrinnt  to  the  Fed- 
eral Conatitution. 

Master    and    aervant^ight^hour    law — ex- 
traordinary emergemcy. 

2.  A  delay,  not  entirely  unexpected,  in 
ohtaining  the  timber  required  for  the  con- 
struction of  a  pier  at  the  Boston  navy  yard» 
does  not  create  an  "extraordinary  emer- 
gency/' within  the  meaning  of  the  excep- 
tioa  in  the  act  of  August  1»  1392,  forbidding 
ii  contractor  upon  uny  public  work  of  the 
United  States,  under  penalty  of  fine  or  im- 
prisonment, to  permit  or  require  employeea 
thereon  to  work  more  than  eight  hours  each 
day. 

Criminal    law — intent — ^violation    of    eight- 
hour  law. 

3.  A  contnftctor  for  a  public  work  of  the 


1 


Note. — On  statutory  limitation  of  houra 
of  labor — aee  notea  to  People  v.  Orange  Cous. 
ty  Road  Cou3tr.  Co.  65  L.R.A.  33;  and  Atkin 
v.  Kansas,  4B  L.  ed.  U<  S.  14S. 
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United  States,  who  intentionally  permits  la- 
borers employed  thereon  to  work  more  than 
eight  hours  a  day,  under  the  mistaken  as- 
sumption that  an  extraordinary  emergency 
exists,  intentionally  violates  the  provisions 
of  the  act  of  August  1,  1892,  prohibiting 
■uch  action,  except  in  case  of  octraordinary 
emergency,  and  punishing  intentional  viola- 
tions of  the  act  with  fine  or  imprisonment. 
Hatter  and  servant— eight-bom  law— -what 
are  public  works. 

4.  Dredging  a  channel  in  Boston  harbor 
is  not  a  public  work  of  the  United  States, 
within  the  meaning  of  the  act  of  August  1, 
1892,  forbidding  a  contractor  upon  any  pub- 
lic work  of  the  United  States,  under  penalty 
of  fine  or  imprisonment,  to  permit  or  re- 
quire employees  thereon  to  work  more  than 
eight  hours  each  day. 

Master  and  servant-— dght-honr  law— who 
are  laborers  or  mechanics. 

5.  Masters,  mates,  engineers,  firemen, 
crane  men,  deck  hands,  and  scow  men  em- 
ployed on  tugs,  dredges,  and  scows  used  in 
dredging  a  harbor  channel  are  not  laborers 
or  mechanics  within  the  meaning  of  the  act 
of  August  1,  1892,  forbidding  contractors 
upon  any  public  work  of  the  United  States 
or  of  the  District  of  Columbia,  under  pen- 
alty of  fine  or  imprisonment,  to  permit  or 
require  laborers  and  mechanics  employed 
thereon  to  work  more  than  eight  hours  each 
day. 

[Nos.  567,  664,  665,  666,  667,  668,  669.] 

Argued  and  submitted  April  23,  24,  1907. 
Decided  May  13,  1907. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  District  of  Massa- 
chusetts to  review  a  conviction  for  permit- 
ting mechanics  employed  in  the  construc- 
tion of  a  pier  at  the  Boston  navy  yard  to 
work  more  thfin  eight  hours  a  day.  Afiirmed. 
Also 

IX  WRITS  of  Error  to  the  District  Court 
of  the  United  States  for  the  District 
of  Massachusetts  to  review  convictions  for 
permitting  employees  on  tugs,  dredges,  and 
scows  used  in  dredging  a  harbor  channel  to 
work  more  than  eight  hours  a  day.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  D.  T.  Watson  submitted  the  cause  for 
Ellis: 

The  right  of  the  individual  to  dispose  of 
his  labor  upon  such  terms  as  he  deems  best 
is  undoubted,  and  is  admitted  in  Atkin  v. 
Kansas,  191  U.  S.  223,  48  L.  ed.  158,  24  Sup. 
Ct.  Rep.  124.  If  he  may  dispose  of  it  at 
an,  then  the  extent  of  the  disposition  is  a 
matter  optional  with  himself.  The  men 
who  worked  on  the  pier  did  so  voluntarily. 
The  sole  crime  of  Ellis  was  that  he  did  not 
forcibly  restrain  them  from  the  work. 

An  adult  may,  if  he  sees  fit,  engage  for 
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what  time  he  sees  fit  in  ordinary  employ- 
ments, not  dangerous,  hazardous,  or  inju- 
rious to  life,  limb,  or  health;  and  he  hss 
that  right,  as  part  of  his  liberty,  the  pres- 
ervation of  which  was  one  of  the  chief  Urn- 
tures  of  the  Federal  Constitution. 
.  Lochner  v.  New  York,  198  U.  8.  58,  49 
L.  ed.  940,  25  Sup.  a.  Rep.  539. 

The  laborer  can  work  nowhere  unless  em- 
ployed. He  works  under  contract.  To  take 
from  him  one  of  the  places  in  whioh  he  may 
work  over  eight  hours, — ^public  work, — even 
if  the  contractor  is  willing  to  employ  hiffl» 
deprives  him  of  part  of  his  liberty,  and  is 
unconstitutional . 

People  V.  Orange  County  Road  Conatr.  Cou 
176  N.  Y.  84,  65  L.R.A.  33,  67  N.  K.  129; 
58  Cent.  L.  J.  p.  361;  Allgeyer  v.  Louisiana^ 
166  U.  8.  578-591,  41  L.  ed.  832^36,  17  Supu 
Ct.  Rep.  427;  Holden  v.  Hardy,  169  U.  8.  366- 
391,  42  L.  ed.  780-  790, 18  Sup.  Ct.  Rep.  383; 
Williams  v.  Fears,  179  U.  S.  270-274,  45 
L.  ed.  186-188,  21  Sup.  a.  Rep.  128;  Butch- 
ers' Union  S.  H.  &  L.  S.  L.  Co.  v.  Crescent 
City  L.  8.  L.  &  8.  H.  Go.  Ill  U.  8.  746- 
757,  28  L.  ed.  585-691,  4  Sup.  Ct.  Rep.  652. 

There  is  no  pretense  in  the  present  case 
that  the  kind  of  work  done  was  hazardous, 
or  unhealthful,  or  in  any  way  dangerous  to 
life  or  limb.  It  was  not  of  a  class  with 
such  cases  as  Holden  v.  Hardy,  169  U.  8. 
366,  42  L.  ed.  780,  18  Sup.  a.  Rep.  383. 

The  case  must  not  be  confused  and  looked 
at  as  thouprh  it  were  a  case  between  the 
subject  and  the  sovereign,  where  the  8over> 
eign  may  dictate  to  the  subject,  and  provide 
that  the  violation  of  its  dictates  is  a  crime. 

Robertson  v.  Baldwhi,  165  U.  8.  275,  281, 
41  L.  ed.  715,  717,  17  Sup.  a.  Rep.  326; 
People  ex  rel.  Rodgers  v.  Color,  166  N.  Y. 
16,  52  L.ILA.  814,  82  Am.  St.  Rep.  605,  69 
N.  E.  716;  Ex  parte  Kuback,  85  Gal.  274, 
9  L.RJ^.  482,  20  Am.  St  Rep.  226,  24  Pac 
737. 

The  question  here  is  not  one  under  the  po- 
lice laws,  for  the  employment  does  not  touch 
the  public  health,  peace,  and  morals;  and 
the  United  States  has  not  the  power,  ex- 
cept in  a  restricted  way,  to  pass  police- 
laws.  The  United  States  has  not,  in  that 
sense,  the  well-being  of  the  people  of  the 
states  under  its  charge,  but  its  police  laws 
must  relate  to  grant otl  power,  and  be  adap- 
ted to  the  enforcement  of  it. 

Cooley,  Const.  Lim.  7th  ed.  831;  Hare, 
Am.  Const.  Law,  539. 

If  one  engages  in  the  kind  of  work  which 
the  morals  or  the  health  of  society  re- 
quires control  of,  and  therefore  is  tmder  its 
general  supervision,  as  a  part  of  the  poliee- 
laws,  he  may  be  subjected  to  reasonable 
restrictions  by  his  state;  but  unless  be 
falls  within  that  class  he  is  not  subjected 
to  such  restrictions;  and  to  attempt  to  pre- 
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ftent  him  froza  working  more  th*ii  etght 
boQTV  It  d&7  ifl  to  deprive  him  of  hia  liber t/, 
Ipea  under  the  stmle  laws. 

lyd. 

When  a  state  enters  into  busineas  rela- 
Hone,  and  make»  contmcU  with  private 
peraons,  it  waives  its  aovereignty^  ^^^  i^  ^^ 
be  treated  a«  a  priv'ate  person,  and  aub- 
jeeted  U>  the  principle  of  law  applicable 
is  between  Individ u&lSf  save  only  in  respect 
to  its  ]  mm  unit  J  from  suit. 

Pennsylvania  v.  Wheeling  &  B,  Bridge  Go, 
13  How«  51d,  500,  14  L.  ed.  UB,  266;  Dar- 
rington  v.  Banlc  of  Alabama.,  13  How.  12* 
U  L.  ed.  30;  Davia  v.  Gray,  16  Wall.  203, 
232,  21  L,  ed.  447,  467;  Bank  of  United 
StatCT  T,  Planteri'  Bank,  9  Wheat.  904, 
mi,  0  L.  ed.  244;  United  States  v.  HanK  of 
the  Metropolis,  15  Pet.  377,  392,  10  L.  ed. 
r74,  779;  Cooke  v.  United  States,  91  TJ.  S. 
389-39e,  23  L.  ed.  237-242. 

How  can  it  be  fairly  urged  that  the 
amission  of  EUia  to  prevent  two  men  from 
working  on  the  pier  was  an  appropriate  and 
necea^arj  act  to  enforoe  the  power  to  build 
the   pier  T 

United  States  v.  Fox,  05  U.  S,  670,  972, 
24  L,  ed,  538,  539, 

The  powers  of  Congreea  are  limited  to 
tlio^e  ejEpreflfily,  or  by  neceaaa-ry  impUcation, 
oonierred;  aad  for  every  act  of  Oongress  a 
warrant  must  be  found  in  the  Constitution. 

United  States  v.  Harris,  lOfl  U.  S.  629, 
S35,  27  L,  ed*  290,  292,  1  Sup.  Ct  Rep,  601  s 
&rCulloch  V.  Maryland,  4  Wheat.  310,  4 
L.  ed.  579;  United  States  v.  Fisber,  2 
Cranch,  358,  396,  2  L.  ed.  304,  316;  Chero- 
kee Nation  v.  Southern  ELan.^aa  K.  Co.  135 
U.  S,  641,  657,  34  L.  ed.  2t5,  302,  10  Sup. 
Ct*  Rep,  965;  Prigg  v,  PennsjWania,  16  Pet. 
539.  615p  10  L.  ed.  1060,  1089;  Hepburn  v. 
Criawold,  8  Wall.  603-015,  19  L.  ed.  613- 
523;  Legal  Tender  Casei,  12  Wttlh  543,  20 
L,  ed.  309. 

In  the  following  eaaes.  statutes,  sotne  of 
them  quite  stmilar  to  the  statute  in  ques- 
tion, have  been  held  to  be  unconstitutional : 

People  V.  Orange  Count?  Road  Const  r.  Co. 
ITS  N.  Y.  S7,  65  L.R.A,  '33,  67  N,  E.  129; 
Ryan  v.  New  York,  177  N.  Y.  271,  60  K.  E. 
599;  People  ex  roL  Cosst^y  v.  Grout,  179  N. 
Y,  417,  72  N.  E.  464;  Ee  Morgan,  26  Colo. 
415,  47  L.R.A.  52,  77  Am.  St.  Hep.  269,  68 
Pac.  1071 ;  Low  v.  Reea  Printing  Co,  41 
Neb.  !27.  24  L.R.A.  702,  43  Am.  St.  Rep, 
670.  59  N.  W.  3G2.  See  Froiitid.  Pol.  P.iwer, 
II  315-317 ;  State  ex  rel.  Bramley  v.  Norton, 
6  Ohio  X.  P.  I  S3-  Cleveland  v.  CN^mcnta 
Bros.  Constr.  Co,  67  Ohio  St.  197,  50  L.R.A. 
775,  m  Am.  St,  R^p.  Q70,  65  N.  E.  885; 
Chicago  V.  Hill  her  t.  205  til.  30:i,  OH  N.  E. 
786^  Fi-^ke  V.  iv^*>ple,  188  IJl.  210,  fVl  L.R,A. 
891,  58  N.  E,  085;  Seattle  v.  Hmyth,  22 
20G  IT.  S. 


Wash,  327,  79  Am,  St.  Rep.  939,  60  P4& 
1120;  E^  parte  Eubaek,  85  CaL  274,  9  h 
R.A.  482,  20  Am.  St  Hep.  226,  24  Pa«.  737; 
Street  V.  Varney  Electrical  Supply  Co.  166  i 

Ind.  338,  61  L.R.A-  154,  Oi  Am.  St,  Rep. 
325,  m  N.  E.  895. 

There  are  disti  net  ions  between  the  poliof 
law  and  criminal  legislation. 

Freund,  Pol.  Power*,  §  26;  1  WhArtoi^ 
Crim.  Law,  |  23a. 

As  to  the  police  power  of  Congress  see- 
He  Heff,  197  U,  S.  4&8,  50o,  49  L.  ed 
MS,  855,  25  Slip.  Ct.  Rep.  5O0;  Leiay  v. 
Hardin,  135  U.  S.  100,  138,  34  L.  ed-  128. 
149,  3  Inters.  Com.  Rep.  36*  10  Sup.  Ct 
Rep.  681;  Lottery  Case  (Champion  v,  AmeaJ 
iSa  U.  S.  321,  365,  47  L.  ed.  492,  504,  23 
Sup.  Ct.  Hep.  321;  License  Cases,  5  How. 
504,  583,  12  L.  ed.  256,  291 ;  Passenger  Cases 
7  How,  424,  12  L.  ed.  761;  Lake  Shore  &  M. 
S,  R.  Co.  V.  Smith,  173  U.  S.  684,  689,  43 
L.  ed.  858,  861,  19  Sup.  Ct.  Rep.  665;  Legal 
Tender  Case,  110  U.  S.  467,  28  U  ed.  22L 
4  Sup.  Ct.  Rep.  122;  Downea  v.  Bid  well, 
182  U.  S,  309,  46  L.  ed.  1138,  21  Sup.  a. 
Rep.  770;  Scott  v.  Sandford,  19  How,  401, 
15  L.  ed.  699. 

Iiitention  is  a  question  belonging  exctu- 
aively  to  the  jury  to  decide.  It  is  the 
material  point  on  which  the  legaUty  oz 
criminality  of  the  wst  must  turn. 

United  States  v.  Quincy,  6  Pet.  445,  I 
L.  ed,  458;  Lee  T.  Lee,  S  Pet.  44,  S  L.  ed 
860;  People  V.  Flack,  125  N.  Y.  335,  11 
L.R.A,  807,  26  N.  E.  267, 

"Extraordinary  emergency"  meana  a  de- 
cidedly unforeseen  contingency. 

People  V.  Lee  Wah,  71  Cal,  80.  II  Pac 
851 ;  Moses  y.  Sun  Mut.  Ins,  Co,  1  Duer^ 
170. 

The  practical  construction  of  a  statute  bj 
the  department  is  entitled  to  great  weight 

Lewis's  Sutherland,  Btat.  Constr.  |  474 
(309). 

Mr.  Edward  E.  Blodgett  argued  the  causa, 
and,  with  Ih^lr.  G.  Philip  Wardner,  filed  m 
brief  for  the  Eastern  Dredj^ng  Company: 

Men  engaged  in  dredging  a  channel  lir 
Boston  harbor  cannot  be  said  to  be  em 
ployed  upon  any  of  the  public  works  of 
the  United  States  or  of  the  District  of 
Columbia, 

Ellis  V.  Grand  Rapida,  123  Mich.  667,  82 
N.  W.  244;  Winters  v.  Ehiluth,  82  Minn. 
127,  84  N.  W,  788;  23  Am.  A  Eng.  Enc.  Uw, 
2d  ed.  p.  459-  Blank  ▼.  Kearny,  44  App. 
Div.  592,  01  N.  Y.  Supp.  79;  Schneck  v. 
.lefreraonTiHe,  152  Ind.  204,  62  N.  E.  212; 
Worcester  v.  Western  R.  Corp.  4  Met.  564; 
MrHugh  V,  Boston,  173  Mass.  408,  53  N.  E. 
905;  Lark  v.  State,  55  Ga,  436;  I^roae  r. 
Kin«?,  31  Can-  S.  U.  206;  Lane  v.  State,  14 
Ind.    App.    573,   43   N.    E.   244;    Denver   v. 
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Rhodes,  9  Colo.  S64,  13  Pac  729;  Seibert  t. 
Cavender,  3  Mo.  App.  421. 

The  tug,  the  dredge,  and  the  soow  were 
clearly  vesBele  within  the  admiralty  juris- 
diction of  the  United  States. 

Ex  parte  Easton,  95  U.  S.  68,  24  L.  ed. 
373;  Cope  v.  Vallette  Dry  Dock  Go.  119 
U.  8.  625,  629,  30  L.  ed.  501,  502,  7  Bap. 
Ct.  Rep.  336;  The  Mac,  L.  R.  7  Prob.  DIt. 
126;  The  General  Cass,  Brown,  Adm.  334, 
Fed.  Gas.  No.  5,30V;  Endner  v.  Greco,  3 
Fed.  411;  The  Alabama,  19  Fed.  544,  Af- 
firmed in  22  Fed.  449;  The  Pioneer,  30  Fed. 
206;  Disbrow  t.  The  Walsh  Brothers,  36 
Fed.  607;  The  Atlantic,  53  Fed.  607;  The 
Starbuck,  61  Fed.  502;  The  International, 
83  Fed.  840;  Lawrence  t.  The  Flatboat,  84 
Fed.  200;  McRae  v.  Bowers  Dredging  Co. 
86  Fed.  344;  Steam  Dredge  No.  1,  87  Fed. 
760;  McMaster  v.  One  Dredge,  95  Fed.  832; 
Bowers  Hydraulic  Dredging  Co.  v.  Federal 
Contracting  Co.  148  Fed.  290;  Saylor  v.  Tay- 
lor, 23  a  G.  A.  343,  42  U.  S.  App.  206,  77 
Fed.  476. 

If  the  tug,  the  dredge,  and  the  soows 
were  vessels,  then  the  men  employed  to 
operate  them  were  seamen.  There  will,  of 
course,  he  no  dispute  about  the  master  and 
mate  of  the  tug. 

Curtis,  Merchant  Seamen,  p.  5;  Benedict, 
Admiralty,  3d  ed.  |  278;  Hughes,  Admiralty, 
p.  21. 

The  law  is  equally  clear  as  to  the  en- 
gineer and  fireman  on  the  tug. 

Wilson  V.  The  Ohio,  Gilpin,  505,  Fed.  Gas. 
No.  17,825;  Gumey  v.  Crockett,  Abb.  Adm. 
490,  Fed.  Gas.  No.  5,874. 

The  others — namely,  the  master,  fireman, 
craneman,  and  deck  hands  on  the  dredge, 
and  the  scow  man — are  seamen,  for  the  rea 
son  that  they  were,  each  of  them,  one  of 
the  crew  of  the  vessel  on  which  they  were 
employed,  and  they  each  of  them  co-oper- 
ated in  the  operation,  maintenance,  and 
navigation  of  these  vessels. 

The  D.  G.  Salisbury,  Olcott,  71,  Fed.  Gas. 
No.  3,694:  The  Highlander,  1  Sprague,  610, 
Fed.  Gas.  No.  6.47G;  The  Ocean  Spray,  4 
Sawy.  105,  Fed.  Cas.  No.  10,412;  The  Minna, 
11  Fed.  759;  The  Murphy  Tugs,  28  Fed. 
429;  The  Sarah  E.  Kennedy,  29  Fed.  264; 
The  Atlantic;  Saylor  v.  Taylor;  Lawrence 
T.  The  Flatboat;  McRae  v.  Bowers  Dredg- 
ing Go;  Steam  Dredge  No.  1, — supra;  The 
John  McDermott,  109  Fed.  90;  Domenleo  ▼. 
Alaska  Packers'  Asso.  112  Fed.  554;  Hughes, 
Admiralty,  p.  21;  Benedict,  Admiralty,  Sd 
ed.  US  241,  278. 

Being  seamen,  th^y  cannot  be  regarded 
as  mechanics  or  laborers  within  the  act. 

Telles  V.  Lynde,  47  Fed.  912;  The  Grace 
Darling,  2  Haskell,  278,  Fed.  Cas.  Na  6,651 ; 
20  Ops.  Atty.  Gen.  459. 
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It  is  incredible  that,  tf  ( 
to  legislate  in  regaid  to 
ject  which  has  been  so 
specifically  dealt  with  in 
actments,— it  would  not  have 
seamen  in  the  proposed  statvltL  Illi d 
more  incredible  that  Congress 
passed  another  act  interferiqg  so  i 
ly  with  the  well-known  charactcriilia  ■! 
necessities  of  the  seaman's  voeatka  ss  tti 
eight -hour  law  does,  without  om  M^tti 
word  ''seaman." 

McHugh  ▼.  Boston,  173  Mass.  4M^  BK 
E.  905. 

The  idea  underlying  tlw  tciB  "hhsu^ 
is  that  of  a  man  whose  work  or  latai  «■- 
sists  in  the  mere  appUoatloa  of  ■neriv 
force  in  acoordanco  with  tlw  oHcn  rf  • 
superior.  It  excludes  tho  idsa  sf  M 
knack,  or  any  particular  cjiperiiii  m 
training. 

Gentn7  Diet  "Laborer;"  mitfcsri  t. 
Portland  &R.F.  R.Oo.fl7MBLill,S 
Atl.  890;  Wildnor  T.  FtesuMm,  tf  Mte.  lit 
6  URJL  338,l8Am.8t.BopL4llb«X. 
W.  794;  Kline  T.  Ruuoll,  113  Ga.  IMS 
8.  £.  477;  Meands  v.  Fftrk,  M  Ma  0,0 
Atl.  706;  Savannah  &  a  B.  Obl  t.  GUhta 
49  Qa.  606;  Daiio  t.  IL  a  4  B.  I.  Ck 
27  Ark.  664;  Gtato  oz  rsL  L  X.  U  Qm^ 
Go.  ▼.  Land,  108  La.  518.  66  LJLA. «,• 
Am.  St.  Rep.  392,  32  So.  433;  WakiMlik 
Fargo,  90  N.  Y.  213. 

The  idea  undorlyiDg  luwihsuliu  h  friM* 
rily,  of  eourse,  sUll;  but  it  li  ■■— 1  iH 
—not  any  kind  of  skiUp-^aad  H  h  tflir 
plied  to  soma  taagfUo  objoet  to  taMM 
the  value  of  tlw  latter. 

Savannah  &  a  B.  Go.  t.  GalUa^iqMi 
New  Orleans  v.  Bobira  ^ 
11  LJt.A.  141,  8  So.  40 
11  Lea,  615, 47  Am.  Bop. 
V.  Garlinger,  169  U.  8.  ll^,  32^  «  L  M. 
762,  764,  18  Sup.  Ct  lUp.  9i4;  Qenks  % 
United  SUtea,  31  Ot.  CL  t&i. 

Mr.   W.   OriMB  UatCfWMi  igmi  m 
oauBo,  and.  wUh  Mbmr.  H«ary  r 
and  Johnson,  Clapp,  ft  I'sdenmA,  IN  i 
brief  for  tho  Bay  State  Umigtm  i 

Oongresa  possesMs 
except  mieh  ao  Is  ■mitlVniij  \ 
on  it  through  the  ODMlllitilaa.  v  li  M* 
to  be  infcrrad  theraft 

JaeobsoB  t.  KuMatasotts,  IfT 
22,48L.«d.M3,6l8,l98^€L] 

An  act  wfakh  moj  bo 
its  faos,  or  aa  appBoi  to  nsrtala  i 

y  Jit  bo  fdosi  •• 
wj  BB  wma^  to  bo  avBlied  la  a  i 


Yiek  Wo.  1 
L.  ed.  280,  6 
CHy 
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QoAftrd)  183  U*  S.  79.  4fl  L.  ed,  92,  22  Sup. 
1^.  Rep,  30;  Connolly  v.  Union  Sewer  Pipe 
3o.  184  U.  S.  540,  4«  L,  ed.  §79,  22  Sup. 
3t.  Rep.  431 J  Otw  Co,  ▼*  Ludlow  Mfg.  Co. 
£01  U.  S.  140,  60  L.  «d.  6&6,  26  Sup.  Ct. 
K«p.  353;  Coole7j  Const.  lim.  Tth  ed.  560, 

Tbe  ficow  ifi  &  vessel. 

Ex  parte  Eaetoa,  95  U>  S,  68,  24  L.  «d. 
173;  Cope  v.  Vallctte  Dry  Dock  Co,  119  U. 
3.  625,  629,  30  L.  ed,  601,  502,  7  Sup,  a. 
ttep.  336;  Tbe  General  Caas,  Brown,  Adm. 
J34;  Fed.  Cas.  No.  5^07;  Endner  r.  Greco, 
I  Fed.  411;  The  Alabama,  10  Fed.  544,  Af- 
&nned  in  22  Fed.  440;  The  Pioneer,  30  Fed. 
80$;  DiBbrow  v.  The  Waleh  Brothers,  36 
Fed.  007;  The  Starbuck,  61  Fed,  502. 

The  dredge  and  the  scowb  are  to  be  treats 
^  as  a  unit. 

Saylor  v.  Taylor,  23  C,  C.  A.  S43,  42  U. 
S.  App.  206,  77  Fed.  476;  The  International, 
m  Fed.  640|  Lawrence  t.  The  Fl&tboat,  84 
Fed.  200. 

A  dredge  is  a  vessel. 

The  Alabama,  and  Tbe  Pioneer,  supra; 
Hie  Atlantic,  53  Fed,  607 -,  The  Starbuck; 
Baylor  v.  Taylor;  The  International;  and 
t^swrence  v.  The  Flatboatj^supra;  McEae 
r.  Bowers  Dredging  Co.  86  Fed.  344 ;  Steam 
Dredge  No.  1,  87  Fed,  760;  McMaster  v. 
One  Dredge^  95  Fed.  832;  Bowers  Hydraulic 
Dredging  Co.  v.  Federal  Contracting  Co,  146 
Fed.  290. 

The  masters  and  mate  of  tbe  tug  are  eea- 


Curtis,  Merchant  Seamen,  p,  5;  Benedict^ 
Admiralty,  3d  ed,  £  278;  Hughes,  Admi- 
ralty, p.  21. 

And  the  same  ia  tnie  of  the  engineer  and 
fireman, 

Wilson  V.  The  Ohio,  Gilpin,  505,  Fed.  Cas. 
No.  17,825;  Gumey  v.  Crockett,  Abb.  Adm. 
4fl0,  Fed.  Cas.  No,  5,§74, 

AH  of  the  various  men  employed  on  the 
fleet  and  referred  to  in  the  various  counts 
are  seamen. 

The  D.  C.  Salisbury,  Oleott,  71,  Fed.  Cas. 
No.  3,694;  The  Highlander,  1  Spragixe,  510, 
Fed.  Cas.  No.  6,476;  The  Ocean  Spray,  4 
Sawy.  105,  Fed,  Caa.  No.  10,412;  The  Mia- 
na,  11  Fed.  759;  The  Ole  Olcson,  20  Fed. 
384;  The  Murphy  Tu^^b,  2S  Fed.  429;  The 
Sa-rah  E.  Kennedy,  29  Fed.  264;  The  At- 
lantic; Saylor  v.  Taylor;  Lawrence  v.  The 
Flfttboat;  McRfte  v.  Bowera  Dredging  Co.; 
and  Sieam  Dr^N^ge  No,  1, — supra;  The  John 
McDermott,  109  Fed.  !^0;  Domenico  v.  Alas- 
ka Packers*  Asao.  ]  12  Fed.  554 ;  Hughes, 
Admiralty,  p.  21;  Benedirt,  ,^dmfraltyt  3d 
ed.  fg  241,  278. 

The  work  of  drcrlging  in  ChcJi^ea  creek, 
in  Boston  harbor,  as  shown  in  tbe  record j 
is  not  part,  of  the  "public  works  of  tbe 
United  States"  ^vithin  the  meaoing  of  the 
statute  in  questioiL 
206  U.  S. 


C«ntnry  Diet,  **Fublie  Worksa"  Ellis  ▼< 
Grand  Rapids,  123  Mich,  569,  82  N.  W.  244 i 
Winters  v.  Duluth,  82  Minn.  127,  84  N.  W. 
788.    ' 

The  various  employees  referred  to  in  tbe 
several  informations  are  not  laborers  oi 
mechanics. 

Century  Diet.  •'Laborer;'*  Wildner  v,  Fer- 
gi  jon,  42  Minn.  113,  6  L.E^  338,  18  Ajil 
St.  Rep.  495,  43  N.  W.  704;  Blaachard  w. 
Portland  k  R.  F,  R.  Co.  87  Me,  241,  32 
Atl.  800;  Rogera  v.  Dexter  &  P.  R,  Co.  85 
Me.  372,  21  L.R.A,  528,  27  AtL  257;  Kansas 
City  use  of  Mull  ins  v.  McDonald,  BO  Mo. 
App.  448 1  Wakefield  t,  Fargo,  BO  N.  ¥, 
217;  Savannah  &  C.  E.  Co.  v,  Callahan,  4t 
Ga.  506;  Dano  v.  M.  0,  &  R,  R,  Co.  27  Ark. 
564;  Michigan  Trust  Co.  v.  Grand  Rapida 
Democrat,  113  Mich.  615,  67  Am.  St.  Rep. 
486,  71  N.  W.  1102;  State  ex  rel.  L  X.  h. 
Grocery  Go.  v.  Land,  108  La.  512,  58  L.R.A. 
407,  92  Am.  St,  Rep.  3^,  32  So,  433;  Mc- 
PherBon  v.  Stronp,  100  Ga.  228,  28  8,  K 
157;  Kline  v.  Rufisel],  113  Ga.  1035,  31^  a 
E.  477;  Meanda  v.  Park,  05  Me.  527,  50 
Atl.  706;  People  ex  rel.  Langdon  v.  Dal  ton, 
49  App.Div.71,63  N.  Y,  Supp,  258;  Hender- 
son V.  Nott,  36  Neb.  154,  3S  Am.  St.  Rep. 
720,  54  N.  W.  87;  New  Orleans  v.  Robira, 
42  La.  Ann.  1008,  11  LJB.A.  141,  8  So,  402; 
Story  V.  Walker,  11  Lea,  515,  47  Am.  Rep, 
305;  Berks  County  v.  Bertolet,  13  Fa.  522. 

Solicitor  General  Hoyt  argued  the  cause, 
and,  with  Attorney  General  Bonaparte  and 
Mr,  Otia  J,  Carlton,  filed  a  brief  for  ibe 
United  States: 

The  eight -hour  law  is  constitutional. 

Atkin  V.  Kansaa,  191  U,  S.  207,  48  L.  ed. 
148,  24  Sup.  Ct.  Rep.  124. 

Tbe  phrase  "public  works  of  the  United 
Statea"  includes  the  work  upon  which  ap- 
pellants  were   engaged. 

United  Statea  v.  JefferBon,  60  Fed.  736; 
United  Statea  v.  San  Francisco  Bridge  Co. 
88  Fed.   801;   26  Ops.  Atty.  Gen.   30.  34- 

It  was  work  for  which  the  Congress  could 
lawfully  appropriate  money;  and  it  is  com- 
petent to  the  Congress  to  define  by  certain 
enactments,  even  later  in  date  than  other 
acta,  the  words  and  phrases  used  in  the 
other   acts, 

Johnson  v.  Southern  P,  Co.  196  U.  S.  1, 
21,  49  L.  ed.  363,  371,  25  S«p.  a.  Rep.  158. 

The  exception,  "in  case  of  extraordinary 
emergency,"  only  applies  to  audden,  iinei- 
pected  happenings,  not  of  the  customary, 
usual,  or  regular  kind,  demanding  prompt 
action  to  avert  imminent  .danger  to  life, 
limb,  health,  or  property. 

Century  Diet,  '^extraordinary"  and  *'emer- 
gency;"  Sttandard  Diet.;  Webster;  Worcest- 
er; United  Statea  v.  Sheridan-Kirk  Con- 
tract Co.  149  Fed.  813, 

To  discover  the  evil  which  a  statute  Is 
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leBigned  to  remedy,  the  court  will  read 
eommittee  reports  and  the  debates  to  know 
the  situation  as  it  existed  and  was  pressed 
upon  the  attention  of  the  Congress. 

United  States  t.  Union  P.  R.  Co.  91  U. 
S.  72,  79,  23  L.  ed.  224,  228;  Church  of 
the  Holy  Trimly  v.  United  States,  143  U. 
8.  457,  36  L.  ed.  226,  12  Sup.  a.  Rep.  611 ; 
United  States  v.  Laws,  163  U.  8.  258,  41 
L.  ed.  151,  16  Sup.  Ct.  Rep.  998;  American 
Net  A  Twine  Co.  ▼.  Worthingrton,  141  U. 
8.  468,  35  L.  ed.  821,  12  Sup.  Ct.  Rep.  55; 
Dunlap  V.  United  States,  173  U.  S.  65,  43 
L.  ed.  616,  19  Sup.  Ct.  Rep.  319. 

The  term  "laborers  and  mechanics"  ap- 
plies to  all  who  come  within  the  ordinary 
Aeaning  of  those  words,  irrespective  of  the 
tnanner  in  which  they  are  paid. 

12  Ops.  Atty.  Gen.  533;  26  Ops.  Atty. 
Jen.  465. 

Dock  Iiands,  scow  men,  crane  men  and 
:heir  heli>er8,  and  firemen,  who  perform 
nanual  labor,  and  engineers,  who  perform 
aechanical  labor,  are  within  the  ordinary 
meaning  of  the  term  "laborers  and  mechan- 
ics." 

United  States  y.  Jefferson,  supra;  United 
States  V.  Martin,  94  U.  S.  400,  24  L.  ed. 
"28;  26  Op3.  Atty.  Gen.  64;  Sanner  v. 
;hiver8,  76  Ga.  335;  State  ex  rel.  I.  X.  L. 
Jrocery  Co.  v.  Land,  108  La.  512,  58  L.R.A. 
107,  92  Am.  St.  Rep.  392,  32  So.  433;  Wilson 
T.  Zulueta,  14  Q.  B.  405. 

A  dredge  and  scows  have  been  held  to  be 
vessels,  and  therefore  not  subject  to  duty 
under  a  tariff  act,  but  that  decision  rests 
upon  tlie  definition  of  the  word  "vessel," 
in  U.  S.  Rev.  Stat.  S  3,  U.  S.  Comp.  Stat. 
1901.  p.  4.  under  which  any  water  craft  used 
or  capable  of  being  used  for  transportation 
is  a  vessel. 

The  International,  32  C.  C.  A.  268,  60  U. 
8.  App.  419,  89  Fed.  484. 

Before  the  general  definition  was  made,  it 
is  quite  clear  that  such  craft  would  not 
have  been  considered  as  vessels,  for  tlie 
reason  that  they  are  not  self-propelling. 

Tnited  States  v.  The  Ohio,  9  Phila.  448, 
Fed.  Caa.  Xo.  15,915;  United  States  v.  The 
Pennsylvania  Canal  Boat  Nos.  68  and  69» 
Fed.  Cas.  No.  16,027. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

These  arc  an  indictment  and  informations 
under  the  act  of  Auf^ist  1.  18192,  chap.  362, 
27  Stat,  at  L.  340,  U.  S.  Comp.  Stat.  1901, 
p.  2.=>21.  "Relating  to  the  Limitation  of  the 
Hours  of  Daily  Service  of  I.Al)orer4  and 
Mechanics  Employed  upon  the  Pul)lic  Works 
of  the  United  States  and  of  the  District  of 
Columbia."  They  all  hrin;^  up  the  qii:«stion 
of  the  constitutionality  of  the  act,  and  they 
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severally  present  some  autiordiflale  i 
which  wiU  be  eousidend  uadm  tki  i 
tive  caaea. 

The  act  limiU  the  i 
of  all  laborers  and  mffchaniai  eaplgjfd  If 
the  United  SUtet.  by  the  Dirtriefe  •of  Col»0i 
bia,  or  by  any  oontnetor  or  MbeoBtnttar 
upon  any  of  the  puUie  works  of  tke  Uriiri 
States  or  the  DUtriet,  to  eight  bom  h  WKf 
one  calendar  day,  and  makoi  it  vaktM 
"to  require  or  permit  any  raeh  btav  m 
mechanic  to  work  more  than  ei|^t  hom  ii 
any  calendar  day  ezoept  in  eaae  of  citm» 
dinary  emergency."  By  I  2  "Mnj  9§m 
or  agent  of  the  government  of  the  UhM 
States  or  of  the  District  of  ColoBbis.  or 
any  contractor  or  subeontraetor  whosi  istf 
it  shall  be  to  employ,  direct,  or  coatnl  isy 
laborer  or  mechanic  employed  upon  sij  df 
the  public  works  of  the  United  States  or  rf 
the  District  of  Columbia,  who  shall  iitai* 
tionally  violate  any  provision  of  tUi  irt, 
shall  be  deemed  guilty  of  a  misdef  sig, 
and  for  each  and  every  sneh  offense  shsU, » 
on  conviction,  be  punished  by  a  fine  not  to  tf- 
oeed  one  thousand  dollars  or  by  ifrioM 
ment  for  not  more  than  six  nMBths.  or  If 
both  such  fine  and  imprisonment,  in  the  dis- 
cretion of  the  court  having  jnriidktMB 
thereof."  The  plaintiffs  in  error  wwt  oos- 
tractors  within  the  scope  of  the  set  «m 
found  guilty,  and  were  fined.  Tboj  sll  it- 
quested  rulings  that  the  act  was  uneoMtiti- 
tional,  excepted  to  the  refusal  so  to  niib 
and  on  that  ground  brooght  their  ssioi  It 
this  court. 

The  contention  that  the  act  It  nncosolH- 
tional  is  not  frivolous,  sinee  H  may  It  m- 
gued  that  there  mx4  relevant  dIstiactioM  to- 
tween  the  power  of  the  United  Statai  ssf 
that  of  a  state.  But  the  argnasMU  MM- 
rally  urged  against  such  a  slatite  tpf^ 
equally  for  the  most  part  to  the  twt  jirit' 
dictions,  and  are  answered,  so  far  so  t 
state  is  concerned,  by  At  kin  ▼.  Kanva  W 
U.  S.  207,  48  L.  ed.  148,  M  8n^  a  1^ 
124.  In  that  case  a  oontraetor  for  mk  ■ 
upon  a  municipal  boulevard  was  i 
to  a  fine  under  a  similar  law  of  F 
the  statute  was  upheld.  We  tee  M  i 
to  deny  to  the  United  SUtes  the  [ 
established  for  the  states.  Like  Ibt  i 
it  may  sanction  the  requiroMsntt  wmk^ 
contractors  employed  apon  Ha  pnUit  n«li 
by  penalties  in  case  thoM  nnnhtatiatt  oN 
not  fulfilled.  It  would  be  a  itra^  Olvli 
say  that  a  legislature  that  ted  poMT  It 
forbid  or  to  anthoriie  and  enfoine  a  i 
had  not  also  the  power  to  *Makt  a  i 
of  it  criminal :  but.  however  that  aiy  ift 
Congress*  as  incident  to  ha  power  ti  i^ 
thoriie  and  enforee  oontncto  far  pMi 
works,  may  require  t  it  thej  aUI  ll  fl^ 
ried  out  only  la  a  i     r  ooMlateril  «lh  ll 
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wm  of  publfc  poliey,  and  maj  punish  a 

departure  from  that  way.  It  h  true  t!iat  it 
baa  not  the  general  power  of  legislation  poa- 
■eaaed  bj  the  legialaturas  of  the  states,  and 
it  majr  be  true  that  the  obji^ct  of  thiB  law 
It  af  a  kind  not  siibjeet  to  iti  general  eon- 
trol.  But  the  power  that  it  has  over  the 
Biode  in  which  contracts  with  the  United 
Sta.te»  shall  be  performed  cannot  be  lim- 
ited by  a  speculation  as  to  motives.  If  the 
motive  be  conceded^  however,  the  fact  that 
Con^reis  has  not  general  control  orer  the 
conditions  of  labor  does  not  make  uncon* 
Ptitutional  a  law  otherwise  valid,  becaime 
the  purpose  of  the  law  is  to  secure  to  it  cer- 
tain advantages,  so  far  as  the  law  goes. 

One  other  argument  is  put  forward,  but  it 
hardly  needs  an  answer.  A  ruling  was  asked 
in  Ellis's  case,,  and  is  attempted  to  be  sus- 
tained, to  the  effeet  that  the  government 
waived  its  sovereignty  by  making  a  contt'act, 
and  that  even  if  the  act  of  1S92  were  read 
into  the  contract,  a  breach  ot  its  require* 
tnents  would  be  only  a  breach  of  contract, 
and  eould  not  be  made  a  crime.  This  is  a 
mere  confusion  of  ideai).  The  government, 
purely  as  contractor,  in  the  absence  of  spe- 
cial laws,  may  stand  like  a  private  person; 
hut,  by  making  a  contract,  it  does  not  gtv«? 
up  its  power  to  make  a  law,  and  it  may 
make  a  law  like  the  present. for  the  reasons 
that  we  have  stated.  We  are  of  opinion  that 
the  act  is  not  contrary  to  the  Constitution 
of  the  United  States. 

We  pass  to  the  subordinate  matters  not 
c^mtiiiTin  to  all  the  ca^es.  In  Ellis's  case  the 
plaintiff  in  error  agreed  to  construct  and 
complete  pier  No.  2  at  the  Boston  navy  yard, 
within  six  months,  aomrdinc^  to  certain  spec- 
[ficatioiis.  and  i\t  a  certain  pnci*.  He  foinid 
more  difficulty  than  he  exp*^etod.  nit  hough 
he  expected  some  trouble,  in  j[;etting  cer- 
tain oak  and  pine  piles  culled  for  by  the 
Eontract,  and^  ha^nng  been  delayed  by  that 
aiuae,  he  permitted  his  associate  in  the  hti??J- 
ness  to  employ  men  for  nine  hours,  in  the 
hurry  to  jtret  the  work  done.  The  'judf^e  in- 
itructed  the  jury  that  the  evidence  did  not 
ihow  an  **extraordiniiry  emerfreney"  within 
the  meaning  of  the  act.  The  judj^e  was 
right  in  ruling  upon  the  matter.  Even  if, 
Lft  in  other  infltances,  a  nice  ca-sp  might  he 
left  to  the  jury,  what  pmergenciefi  are  with- 
in the  statute  is  merely  a  constituent  ele- 
ment  of  a  question  of  law,  since  the  d^^ter- 
uination  of  that  el p ment  determines  the 
Jdtent  of  the  statutory  prohibition  and  is 
nateriaJ  only  to  that  end.  The  ruling  was 
Mrrect.  It  needs  no  urgura^^nt  to  sho- .-  that 
;he  disappointment  of  a  contractor  with  re- 
pird  to  obtftfniri^  some  of  his  materials— a 
natter  which  tic  knew  involved  some  diffi- 
juJty,  of  which  be  took  the  risk — does  not 
Teate  surb  nu  emerge  nev  as  is  contemplated 
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in  the  exception  to  the  law.  Again,  the  con- 
struction of  the  pier  was  desirable  for  the 
more  convenient  repair  of  war  ships,  but  it 
was  not  essential.  VesseU  had  been  docked 
without  it  iinoe  1335  or  1830,  so  that  there 
was  no  hot  haste  on  that  acoount,  if,  uuder 
any  circumstances,  that  kind  of  need  would 
have  been  enough. 

There  la  only  one  other  question  raised  la 
EUis's  case.  It  is  admitted  that  He  was  a 
contractor  within  the  meaning  of  the  act 
and  that  the  workmen  permitted  to  work 
more  than  eight  hours  a  day  were  employed 
upon  "public  works,"  and  it  is  not  denied 
that  these  workmen  were  "mechanics/"  The 
jury  were  instructed,  subject  to  exception, 
that.  If  the  defendant  intended  to  permit  the 
men  to  work  over  eight  hours  on  the  calendar 
day  named,  he  Intended  to  violate  the  stat- 
ute. The  argument  against  the  instruction 
Is  that  the  word  ^'intentionally*'  in  the 
statute  requires  knowledge  of  the  law;  or 
at  least  that,  to  be  convicted,  Ellis  mutt 
not  have  supposed,  even  mistakenly,  that 
there  was  an  emergency  extraordinary 
enough  to  justify  his  conduct.  The  latter 
proposition  is  only  the  former  a  little  dis- 
guised. Both  are  without  foundation.  If  a 
man  intentionally  adopts  certain  conduct  In 
certain  circumstances  known  to  him,  and 
that  conduct  is  forbidden  by  the  law  under 
those  cireumstaucea,  he  intentionally  breakt 
the  law  in  the  only  sense  in  which  the  law 
ever  considers  Intent.  The  judgment  in  this 
case  must   be  afErmed. 

*The  three  cases  against  the  Eastern  Dredg-[S68j 
ing  Company  were  inforuiations  for  employ- 
ing oertalo  men  alleged  to  be  laborers  or 
mechani(^  more  than  eight  hours  a  day  upon 
what  was  alleged  to  be  one  of  the  public 
works  of  the  United  States;  «*>..  dredging 
a  portion  of  the  35  foot  channel,  so  called, 
in  Boston  harbor.  The  cases  against  the 
Bay  State  Dredging  Ck>mpany  were  similar^ 
except  that  the  place  was  Chelsea  creek  in 
Boston  harbor.  Of  the  former,  No.  664  was 
in  three  counts  for  employing  two  deck 
hands  and  an  assistant  crane  man  and  deck 
hand  upon  a  dredge^  No.  665  was  for  em- 
ploying the  master,  crane  man,  and  &%maQ 
of  the  dredge;  and  No,  666  was  for  em- 
ploying the  captain,  mate,  engineer,  and 
foreman  of  a  tug  that  towed  a  scow,  etc., 
and  a  men  in  clmrge  of  the  scow.  Of  the 
Bay  State  Dredging  Company  cases.  No. 
66T  was  for  employing  the  captain,  mate, 
and  fireman  of  a  dredge;  No.  66S  was  for 
employing  a  crane  man  and  deck  hand  on 
the  dredge;  and  No.  669  was  for  employing  a 
scow  man  and  the  captain  and  engineer  of 
a  tug.  The  offenses  were  admitted  or  proved 
subject  t>  the  questions  that  already  have 
been  considered,  and  to  the  further  ques« 
tlons  whether  the  dredging  was  upon  one  of 
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the  publie  works  of  the  United  States,  and 
whether  the  persons  employed  were  laborers 
or  mechanics  within  the  meaning  of  the  act, 
with  one  or  two  lesser  points  that  will  not 
need  to  be  discussed. 

Both  of  the  phrases  to  be  construed  ad- 
mit a  broad  enough  interpretation  to  cover 
these  cases,  but  the  question  is  whether 
that  interpretation  is  reasonable,  and,  in 
a  penal  statute,  fair.  Certainly  they  may 
be  read  in  a  narrower  sense  with  at  least 
equal  ease.  The  statute  says,  'laborers 
and  mechanics  .  .  .  employed  .  .  . 
upon  any  of  the  public  works.'*  It  does  not 
say,  and  no  one  supposes  it  to  mean,  "any 
public  work.'*  The  words  "upon"  and  "any 
of  the,"  and  the  plural  "works"  import  that 
the  objects  of  labor  referred  to  have  some 
kind  of  permanent  existence  and  structural 
unity,  and  are  severally  capable  of  being 
regarded  as  complete  wholes.  The  fact  that 
the  persons  mentioned  as  employed  upon 
[860]  them  are  laborers  and  ^mechanics,  words  ad- 
mitted not  to  include  seamen,  points  in  the 
direction  of  structures  and  away  from  the 
sea.  The  very  great  difficulty,  if  not  im- 
possibility, of  dredging  in  the  ocean  if  such 
a  law  is  to  govern  it,  is  a  reason  for  giv- 
ing the  defendants  the  benefit  of  a  doubt; 
and  the  fact  that  until  last  year  the  gov- 
ernment worked  dredging  crews  more  than 
eight  hours  is  a  practical  construction  not 
without  its  weight.  A  change  seems  to 
have  been  made  simply  for  the  sake  of 
consistency  between  the  different  depart- 
ments of  the  government,  as  is  stated  in 
an  order  of  the  Secretary  of  War.  A  dif- 
ferent conclusion  is  sought  to  be  drawn 
from  some  appropriation  acts,  but  they 
simply  refer  to  the  improvement  of  harbors 
in  general  terms  among  the  public  works 
for  which  appropriations  are  made.  The 
improvement  of  a  harbor  may  consist  in  the 
erection  of  structures  as  well  as  in  the  wid- 
ening of  a  channel,  or  the  explosion  of  a 
rock.  It  is  unnecessary  to  lay  special  stress 
on  the  title  to  the  soil  in  which  the  chan- 
nels were  dug.  but  it  may  be  noticed  that 
it  was  not  in  the  United  States.  The  lan- 
guage of  the  acts  is  "public  works  of  the 
United  States."  As  the  works  are  things 
upon  which  the  labor  is  expended,  the  moat 
natural  meaning  of  "of  the  United  States'* 
is  "belonging  to  the  United  States." 

The  words  "laborers  and  mechanics"  are 
admitted  not  to  apply  to  seamen  as  that 
name  commonly  is  used.  Therefore  it  was 
contended  but  faintly  that  the  masters  of 
the  tugs  could  not  be  employed  more  than 
eight  hours.  But  the  argument  does  not 
stop  with  masters  of  tugs,  or  even  with 
mates,  engineers,  and  firemen  of  the  same. 
Wilson  V.  The  Ohio,  Gilpin,  505,  Fed.  Gas. 
No.  17.825;  Holt  v.  Cummings,  102  Pa.  212, 
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48  Am.  Rep.  199.  The  seowa  aad  tht  1 
ing  dredges  were  vesseh.  B«v.  BttL  H 1^ 
4612,  U.  S.  Oomp.  SUt.  1901,  p^  4,  Sim 
They  were  within  the  •dmiimlty  JbMi> 
tion  of  the  United  SUtM.  The  Bohirt  W. 
Parsons  (Perry  v.  Haines)  191  U.  &  17, « 
L.  ed.  78,  24  Sup.  Ct  Bep.  &  A  anivrf 
cases  as  to  dredges  in  the  cireidt  nl  §f 
trict  eourts  are  referred  to  in  Bonn  B|f- 
draulic  Dredging  Co.  ▼.  Fedml  ( 
Co.  148  FM.  290.  Therefore  an  of  tht  1 
mentioned  in  the  InfbnnatiQiM  wm  m^ 
men  within  the  definition  in  an  earlivilil- 
ute  of  the  •United  Statee.  Bev.Strt.|4lliPI 
Saylor  v.  Taylor,  2S  a  a  A.  MS,  «  CL 
S.  App.  206,  77  Fed.  47e.  See  abo  ad  rf 
March  8,  1875,  chap.  156,  f  S.  18  StiLalL 
485,  U.  S.  Comp.  Stat.  1901,  p.  SM;  Bni^ 
Stupart,  1  DongL  K.  B.  II;  Diabrav  v.  Tla 
Walih  Brothera,  36  Fed.  607.  They  all  » 
quire  aomething  of  the  training  ail  an 
liable  to  be  called  upon  f6r  wan  or  1m  W 
the  services  required  or  ordinaiy  mwh 
The  reasons  whieh  ezdiide  tba  htte  b«i 
the  statute  apply,  altlioiigh  peiha|B  la  a 
less  degree,  to  them.  WhZfcaver  tki  ■!■■ 
of  their  work,  it  la  inddmt  to  thair  m^ftt 
ment  on  the  dredgee  aad  aeowa,  ao  la  tti 
case  of  an  engineer  or  eoal  ahovdar  ai  hwl 
ship.  Without  further  elabonftloa  af  i^ 
tails  we  are  of  opinion  that  tlM  ] 
ployed  by  the  two  defendant  < 
not  laborers  or  meehaniea,  and  vffi  Mt  m- 
ployed  upon  any  of  the  pnblle  woria  af  tti 
United  Statea  within  the  i 
As  in  other  caaea  where  a  broad  ( 
is  admitted,  it  ultimately  hatioaaia  wmmmBtf 
to  draw  a  line,  and  the  determfaMlioMf  tti 
preciae  place  of  that  line  In  aSea  OMsa  alm^ 
seems  somewhat  tfehnleal,  hot  aUB  tta  lai 
must  be  drawn. 

Judgment  in  567  afllrmed. 

Judgmento  In  664,  666,  606,  917,  ML  «i 
669  reversed. 


Mr.  Juatioe 
deoiaion  of  567. 


Xooiy  took  BD  puiiatti 


Mr.  Justiee  MdCeaaa  ia  of 

the   work   upon  tlw  dia4gim 
cieek  waa  within  the  aat   In 
lara  he  agreea  with  tha 
court. 


i 


aftti 


Mr.  Jaatioa  Moo6y,  < 

I  am  nnaUe  to  afraa  witk  tta  < 
the  oourt»  ao  far  aa  It  lalataa  la  tta  «fir 
ment  for  mora  tkan  w^n  aoaaa  a  my  ■ 
the  men  enfogad  in  ««*  an  tti  Mg 
and  acoi  ara  af  aMk  §■■' 

importanoe  i  anwDB^g  la  tt^ 

the  reaaona  ror  igraHaaal  la  n^k 

nndlacloaed. 
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I     *nie  first   questfon  fa  whether  the  men 
nftmed  in  the   informations  were  emplajed 
hf  the  defendftuts  "upon  any  of  tba  public 
works    of   the    United    States"    withiii    the 
meaning  of  tho«e  words  as  Congreas  used 
I  them.     Let   it   be  conoedad,   as  I  think   it 
^■Iiould  be,  that  "anj  of  the  public  works" 
Is  a  narrower  expression  than  "anj  public 
I  work'*  would  be*  that  public  works  must 
I  'tk&Te  some  kind  of  permanent  esdateDCe  and 
,  itruetural  unity,  and  be  severally  capable 
rnf  being  regarded  as  complete  wholes,"  an4 
fltill  the  works  here  in  question  fall  within 
(the  description.     The  dredging  of  channels 
fin  our  water  ways  is  not  mere  digging.     It 
I  lias  for  its  purpose  the  creation  of  something 
with    1.^   visible    a   form   as   %  celltLf   to   a 
lliouse,  m  £^z;ken  road,  a  well,  a  tidal  basin^ 
'Of  a  aeft'level  canal     Surely  all   these  are 
■^orks,"  and,  if  constructed  hj  the  govern' 
I  ment,  "public  works."    Artificial  water  ways 
{Snay  not  be  so  easily  read  out  of  the  stat- 
ute by  any  definition,  and  I  cannot  resist 
the  belief  that  the  definition  accepted  In  the 
opinioti  of  the  court  does  not  accomplish  it^ 
I^t   us   considere   the   history   of   one   of 
these  artificial  approaches  from  the  aea,  such 
fAS  the  channel  in  Boston  harbor,  and  see 
whether,  when  it  is  completed,  it  ought  not 
to  be  regarded  as  a  complete  whole,  ha^ 
lug  a   permanent   existence   and   structural 
nnity.    When  a  work  of  this  kind  is  pro- 
posed, the  engineers  of  the  Army,  first  ob- 
taining the  authority  from  Ctongress,  survey 
the  region^  consider  the  commercial  reasons 
which  support  the  project,  and  make  plans 
for  it  and  estimates  of  its  coat.    Upon  con- 
^deration  of  the  engineers'  report,  Congress, 
If  it   approves   the   project,   makes   an   ap- 
propriation for  its  construction,  designating 
it   ejtpresaly  aa   of  the  "public  works"   of 
tiie   United   States.     For  example,  the  ap- 
propriation  for  one  of  the  works  in  ques- 
tion in  these  cases  is  in  the  following  terms- 
"The  following  sums  of  money    .     .    .    are 
hereby    appropriated     .    .    ,     for  the   con- 
it  ruction    .     .     .     of  the  public  works  here- 
inafter named;     .     .    *    for  improving  said 
harbor     in     accordance     with     the     report 
submitted      in      House      Document,      num- 
ber one  hundred  and  nineteen,  *  Fifty-sixth 
Congress,  Second  Session,  by  providing  chan- 
nels thirty-five  feet  deep,     .     .     .     sj3i  hun- 
dred thonaaM  dollars/'    That  is  to  say,  at 
the  very  threshold  of  the  inquiry,  we  find 
that  the  Congress   which   had   forbidden   a 
longer  day-s   work   than   eight   hours   upon 
*'the  public   workw   of   the   United    States*' 
had,  upon  undertaking  this  very  work,  de- 
liberately calted   it  a   "public   work»"     The 
cogency  of  the  argument  arising  from  the 
nae   of   the   same   words   in   the   eight-hour 
law  as  in  the  approprmtioi]   law  cannot  be 
met  by   the   suggestion  that   it   in  easy   to 
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read  the  wordi  in  the  eight-hour  law  in  a 

narrower  sonse  than  they  were  used  in  the 
appropriation  law.  The  question  here  is 
not  how  the  words  may  be  interpreted,  but 
how  they  ought  to  be  interpreted.  There 
is  no  necessity  to  explore  the  possibilities 
of  escape  from  the  intention  which  Congress 
has  made  lufllcietitly  plain. 

In  the  Digest  of  Appropnations,  made  and 
published  under  the  direction  of  Congress, 
these  const  ructions  are  constantly  denom- 
inated as  ''works,"  and  of  course  they  are 
"pubiie.'*     After  the   channel   is  completedi 
it  Is  buoyed  and  lighted  by  the  government, 
and   frequently  defended  by  land  fortifica- 
tions constructed  for  that  purpose.     Some- 
times breakwaters  or  jetties  are  eonstructed 
for  the  purpose  of  preserving  it  from  im- 
pairment.     The   general    appropriation    act 
of  September  19,  1890  (26  Stat,  at  L.  426, 
chap.  9Q7),  contains  some  provisions  of  per* 
manent  law,  which  are  material  here.     It 
begins  by  appropriating  "for  the  construc- 
tion,   completion,   repair,   and    preservation 
of    the    public   works    hereinafter    named," 
Then    follow   many   specific   appropriations 
for  the  improvement  of  rivers  and  harbors. 
Section  3717  of  the  Revised  Statutes  (U.  S. 
Comp.  Stat.  1901,  p.  2496)  was  as  follows: 
"Whenever   the    Secretary   of   War    invites 
proposals  for  any  works,  or  for  any  mat<>rjal 
or  labor  for  any  worki^  there  shall  be  sepa- 
rate proposals  and   separate   contracts    for 
each  tPorJt,  and  also  for  each  class  of  ma- 
terial or  labor  for  each  work."     Section  2 
of    this    act    (U.    S.    Comp.    Stat.    190K    p, 
3527)  provided  that  that  section  of  the  Re- 
vised Statutes  should  not  be  construed  to 
prohibit   "the  cumulation  of  two  or   more 
work 9  of  river  and  harbor  improvement  in 
*the  i^ame  proposal  and  contract,  where  such[263| 
works  are  situated  in  the  same  region  and 
of  the  same  kind  or  character."    Of  course, 
the  works  here  referred  to  are  public  works. 
Section  6  prohibits  the  deposit  of  material 
in   harbors,  navigable  rivers  or  waters  of 
the  United  States.    Section  7^  as  amended 
by  S  3  of  the  act  of  July  13,  1892  (27  Stat, 
at  L.  SS-110,  cbap.  15B),  makes  It  unlawful 
"to   excavate  or  fill,  or  in  any  manner  to 
alter  or  modify  the  course,  location,  condi- 
tion,  or  capacity   of^  any   port^   roadstead, 
haveuj  harhor,  harbor  of  refuge,  or  indosure 
within  the  limits  of  any  breakwater  or  of 
the  channel  of  any  navigable  water  of  the 
United  States,  unless  approved  and  author- 
ized by  the  Secretary  of  War."    The  act  of 
March  3,  1S99  (30  Stat  at  L,  1151,  chap. 
425,  U,  S.  Comp,  Stat.  1001,  p.  3540),  makes 
additional  safeguard  against  the  obstruction 
of  navigable  channels.   Thus  Congress,  which 
has  credited  these  artificial  channels,  keeps 
them  under  the  constant  repair,  supervision, 
oqnlro),  and  protection  of  the  governmentt 
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When  the  work  is  done  the  g^Temment, 
through  the  Navy  Department  and  the  Coast 
and  Geodetic  Survey,  makes,  publishes,  and 
issues  charts  which  show  their  length,  depth, 
and  width  in  the  minutest  detail,  and  the 
buoys  and  lights  which  enable  the  mariner 
to  use  them  with  safety.  He,  like  Congress, 
enters  upon  the  channels,  regarding  them  as 
completed  wholes,  as  having  a  permanent 
existence,  and,  if  he  strays  beyond  their 
limits,  he  will  quickly  discover  that  they 
have  a  tangible  form  and  structural  unity 
Doubtless  they  are  subject  to  alteration  br 
the  action  of  the  elements,  but  so  is  a 
building;  and,  given  the  constant  repair  and 
care  which  all  structures  need  in  order  to 
prevent  their  disintegration,  they  are  as 
permanent  as  the  Capitol  building  itself. 
Quotations  from  acts  of  Congress  might  be 
multiplied  indefinitely  showing  that,  with 
respect  to  channels.  Congress  had  appro- 
priated for  them  as  "wocks,"  and  for  their 
repa'r  and  maintenance  as  '* works;"  but  if 
the  acts  already  referred  to  will  not  show 
that  Congress  regarded  such  water  ways  as 
public  works,  no  number  of  others  will  do 
it.  I  suppose  It  would  be  conceded  that 
breakwaters  or  jetties  were  public  works. 
[864]  Is  it  to  be  supposed  that  Congress  *intended 
that  men  who  work  on  them  should  work 
only  eight  hours  a  day,  while  those  who 
work  near  by  on  the  channel  itself  should 
be  exempted  from  this  restriction?  I  con- 
clude, therefore,  that  the  labor  performed 
was  upon  ''the  public  works  of  the  United 
States." 

The  eight -hour  day  is  prescribed  by  the 
statute  only  for  laborers  and  mechanics. 
These  words  of  description  have  never  been 
supposed  to  include,  and  would  not  include, 
all  those  who  do  work  of  any  kind.  Al- 
though the  extent  of  these  words  is  some- 
what vague,  nevertheless  they  were  used 
in  a  technical  sense,  to  describe  classes 
of  employee's.  The  second  question  is 
whether  the  men  named  in  the  informa- 
tion were  laborers  or  mechanics. 

Seamen,  whether  employed  in  the  Navy 
or  other  marine  service  of  the  United  States, 
or  by  contractors  with  the  United  States, 
are  not  laborers  or  mechanics.  They,  while 
laboring  as  seamen,  could  no  more  be 
brought  within  the  limits  of  an  eight-hour 
day  than  a  physician,  a  lawyer,  or  a  clergy- 
man. They  have  always  been  regarded  with 
special  favor  by  all  governments,  and  a 
scries  of  laws  specially  applicable  to  them 
control  and  affect  their  conditions  of  labor. 
The  men  employed  on  the  seagoing  tug, 
from  the  master  down,  were  seamen,  and 
their  work  was  the  work  of  seamen,  and  the 
CDiiviotion  with  respect  to  them  was,  I  agree, 
erroneous.  Th»)se  who  are  employed  upon 
the  ilrod;jres  and  scows  were  not.  in  respect 
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of  the  work  they  were  actiunydoip^iiHf 
proper  seiiM,  seamen.  Tha  aaitar  nA  «- 
gineer  of  the  dredge  were  not  lieoMBd,  wd 
the  men  employed  npon  it  leaned  not  t»  kn 
entered  into  any  eontract  of  sUpant  Tky 
were  employed  usually  from  tlioie  vho  M 
served  in  the  merchant  *"npnt.  Thij  hii 
doubtless  acquired  the  tldU 
which  especially  fitted  them  for  work 
the  dredges,  which  requixed  soi 
of  lines  and  some  other  minor  tUsgi  ii 
which  sailors  become  expert.  Bat,  beeum 
a  man  has  acquired  in  one  oocnpatkm  lUI 
which  fits  him  for  another,  it  does  mt  fol- 
low that,  when  he  passes  from  one  omp* 
tion  to  tiie  other,  the  work  *whieh  te  tel(MI 
in  the  new  employment  entitles  his  i%hft* 
fully  to  be  called  by  the  old  aama  Ihi 
sailor  who  is  appointed  the  keeper  of  i 
lighthouse  may  have  reoeiTed  his  sppoiit- 
ment  because  he  was  onee  a  Bailor,  btf, 
nevertheless,  when  he  enters  into  the  stv 
service,  he  is  a  lighthouee  keeper,  ni  loi 
a  sailor.  The  occupation  of  dredgfay  k  Mt 
the  only  one  for  which  life  on  the  ms 
educates  a  man.  There  is  a  eonrtait  4t- 
mand,  for  instance,  for  thoee  who  hsic  u 
honorable  discharge  from  tbe  Navy  for  €■- 
ployment  in  civil  life.  The  qulitici  oi 
obedience,  of  daring,  of  fidelity,  of  tteoyst 
ity  for  quick  adaptation  of  iniwJBrieet  —si 
to  the  end  which  may  be  desired,— «U  thi 
result  of  training  upon  the  sea,— an  qml- 
ities  which  are  needed  in  many  itatioH  rf 
civil  life;  but,  when  men  have  reaoMthM 
stations  by  reason  of  qualities  devekpoi  k 
them  while  seamen,  they  are  no  iMigsr  ail- 
ors.  The  work  of  the  dredge  mm  ssl 
scow  men  may  be  described  in  a 
They  were  digging  a  channel  and 
the  material  excavated  in  the  sea.  AH 
who  were  engaged  in  the  work  msy  iMf 
be  described  as  either  laborers  or  mMhsste 
They  had  nothing  whatever  to  do  with  mri- 
gation.  Neither  the  dredges  nor  thi  mm 
had  steering  gear,  sails,  or  other  Mdnii 
of  self -propulsion.  They  were  towed  M  tbi 
place  where  the  work  was  to  be  4tm,  tai 
there  left  to  do  it. 

It  does  not  seem  to  be 
for  some  purposes,  the  eeowa 
were  vessels,  or  those  employed  ifea  Ihak 
for  some  purposes,  are  doaaed  tmamu  Qi 
question  here  is.  What  wore  the  mm  *i* 
they  were  engaged  in  the  work  of  OH^ 
tionT    Were  the  men  at  that  tbM  Mfhf*' 
as  seamen,  doing  the  work  of  wmmmk^^    , 
laborers  and  medianioa,  dofaig  tki  «Hk'*^ 
laborers  ahd  meehaniee?    I  tUnk  Hiy  tlV 
were  laborers  or  mechanioB,  aad  Mfhy^ 
as  such,  and  that  their  nciHuatlM  Ii  ^ 


termined  not  by  what  th^y  have  dnt  ^ 


the  past,  or  by  what  their  i 

to  call  them,  but  by  i  haft  tlM  We  Ml 
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L^han  tli6  goreriLiii6iit  invoked  the  law  fof 
I  their  benefit.    If  thej  were  then  doing  the 

work  of  laborers  and  meehanics,  whatever 
|tlwy  may  have  done  in  the  past,  •which  con- 

itltutes  a  motive  for  their  emplojme&t,  or 
iby  whatever  name  they  were  em  ploy  ed>  they 
I  were » or  rather  their  labor  was,  within  the 
I  feslriciions  as  to  hoiira  prescribed  by  the 
'law.  Nor  was  their  work  in  dredging  in- 
fddent  to  their  employment  on  the  dredges, 
(but  quite  the  reverae.  They  never  wc#«ld 
[have  been  employed  at  all  exeept  for  dredg- 
[ing.    They  never  would  have  set  foot  on  the 

! dredge  save  to  use  it  as  a  platform  on  which 
to  do  the  work  of  laborerB  and  mechanics. 
It  ahonld  not  be  forgotten  that  the  object 
.¥&{  this  fitattite,  in  which  is  embodied  an 
expression  of  a  -great  public  |joUcy,  is  to  reg- 
I'lilate  labor  of  the  kind  nam^,  and  the  men 
WJnoerned  are  in  or  oiit  of  its  prohibitionB 
solely  by  reason  of  the  kind  of  labor 
they  perform.  How  can  it  be  material 
hens  whether  the  dredge  is  or  ia  not  a 
-vessel  within  the  admiralty  juria diction^  or 
that,  in  th*>  construction  of  two  specifically 
Qftmed  atatutee,  all  those  upon  it  are  deemed 
to  be  seamen?  There  is  no  artificial  stat- 
utory construction  presscnbed  for  this  aet^ 
and  what  the  men  on  it  are  is  left,  under 
this  act,  to  be  determined  according  to  the 
truth  and  fact^  and  the  teat  to  be  applied 
is  in  the  nature  of  the  labor  they  actually 
l»erform.  They  were  employed  to  do  the 
work  of  laborere  and  mechanics;  in  the 
ra&in  they  actually  did  that  work;  and 
whatever  they  did  which  waa  of  the  nature 
of  seamen's  work  was  a  mere  incident  to 
the  fact  that  they  labored  upon  a  floating 
platform  instead  of  upon  dry  land. 

It  IB  ponc4*dcd  in  the  opinion  of  the  court 
that  the  statute  admits  of  an  inti^rprctation 
which  bringB  these  eases  within  it.  May 
not  more  be  said?  Are  not  these  cases 
fairh'  within  the  plain  words  of  the  act? 
If  this  be  so,  then  the  nile  of  strict  Inter- 
pretation, applicable  to  penal  laws,  a  rule 
which  has  loj^t  all  of  its  ancient  rigor,  if 
indeed  it  is  now  more  than  a  lifeless  form 
(United  States  v.  Lacher.  134  U.  S.  624, 
626,  33  L,  ed,  1080,  1083,  10  Sop,  Ct  Rep. 
625K  cannot  be  used  to  take  them  out. 
When  the  intention  of  the  lepFilature  is 
reai^onably  clear,  the  courts  have  no  duty 
except  to  carry  it  out.  The  rule  for  the 
const  ruction  of  penal  statutes  is  satisfied  if 
tbe  words  are  not  enlarped  beyond  their 
I  natural  meaning,  *iind  it  docs  not  reqnire 
that  they  shall  he  restricted  to  less  than 
that. 

,  The  impossibility  or  dJfllcultT  of  applying 
this  law  to  the  operations  of  d  red  jibing, 
which,  upon  the  evidence.  I  think.  aniountB 
tn  no  mnre  than  that  it  would  result  in  an 
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inconvenience ji  which  the  defendants  may 
readily  avoid  by  refusing  to  cootmct  with 
the  government,  is  a  consideration  fit  to 
be  addressed  to  Congress  ^rather  than  to 
thia  court, 

I  am  authorized  to  say  that  Mr.  Jnitfo* 
Harlan  and  Mr.  Justice  Bay  concur  in  thk 
dissent. 


R.  G.  STONE,  R,  M.  Finley,  and  Nannie  E* 
Finley,  Plffa.  in  Err.j 

V, 

SOUTHERN      ILLINOIS      A      MISSOURI 
BRIDOE    COMPANY. 

{See  S.  C.  Reporter's  ed.  267-275.) 

Error  to  state  court— questions  Teviewable 

— ^local  law* 

L  Rulings  of  the  highest  court  of  the 
state  on  questions  involying  the  powers  of 
corporations  under  the  laws  of  that  state 
are  concluBive  on  the  Federal  Supreme  Court 
when  reviewing  the  judgment  of  the  state 
court. 
Error  to  state  court — questions  reviewable 

— ^local  law, 

2.  Whether  a  given  eopporation  eomes 
within  the  scope  of  the  statutes  of  a  state 
conferring  the  right  of  eminent  domain,  and 
is  entitled  to  assert  such  right,  presents 
only  a  question  of  state  law,  which  cannot 
he  reviewed  by  the  Federal  Supreme  Court 
on  writ  of  error  to  a  state  court* 
Eminent     domain — ^bridge     over     navigable 

stream— effect  of  time  limit  set  hy  Con- 
gress. 

3.  The  owner  of  property  taken  by  em- 
inent domain  for  the  approaches  and  ter- 
minal facilities  neccasarj*  to  the  use  of  a 
bridge  erected,  under  the  authority  of  the 
act  of  January  26,  1901  (31  Stat,  at  L.  741, 
chap.  IBI),  over  a  navigable  stream,  is  de- 
nied no  Federal  right  fecause  the  erection 
of  the  bridge  was  not  begun  within  the 
time  limit  set  by  Congress^  where  the  bridge 
has  been  constructed  without  complaint  by 
the  Federal  authorities.  Congress  having,  by 
the  act  of  January  IB,  1904  (33  Stat,  at  L. 
0,  chap.  5),  extended  the  time  for  its  com^ 
pletjon. 

Eminent  domain — ^b  ridge  over  navigable 
stream — approaches  and  terminal  faciU- 
ties. 

4.  The  appropriation  by  eminent  do- 
main of  land  for  the  approaches  and  ter- 
minal faciHtiea  necessary  to  the  use  of  a 
bridge  erected,  under  the  authority  of  the 
act  of  January  26j  1901 «  over  a  navigable 
stream,  is  not  forbidden  by  that  act  becaiise 
the   plans    submitted   to    the   Secretary   of 


ISJoTE. — On  what  questions  the  Federal 
Supreme  Court  will  consider  in  reviewing 
the  judifTneuts  of  state  courts — see  note  to 
State  ex  rel*  Hill  v.  Dockery,  tJ3  L.R.A.  671. 
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War,  and  specifically  approved  by  him,  al- 
though fully  subserving  the  purpose  of 
showing  the  extent  to  which  navigation 
would  be  affected,  do  not  include  such  ter- 
minal and  connecting  facilities,  and  cannot, 
under  the  act,  be  altered  without  his  con- 
sent. 

[No.  253.] 

Argued  March  22,  25,  1007.     Dedded  Bfay 
13,  1007. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri  to  review  a  judgment 
affirming,  on  a  second  appeal,  a  judgment 
of  the  Circuit  Court  of  Scott  County,  in 
that  state,  for  the  appropriation  of  land  for 
approaches  and  terminal  facilities  necessary 
to  the  use  of  a  bridge  erected  under  con- 
gressional authority  over  a  navigable 
stream.     Affirmed. 

See  same  case  below,  104  Mo.  175,  02  S. 
W.  475. 

The  facts  are  stated  in  the  opinion. 

Mr.  Shepard  Barclay  argued  the  cause, 
and.  with  Messrs.  Madison  R.  Smith  and 
Thomas  T.  Fauntleroy,  filed  a  brief  for 
piLintifTs  in  error: 

When  defendant  in  error  submitted  the 
map  and  secured  its  approval  as  an  ac- 
curate delineation  of  the  western  approach 
to  the  bridge,  it  became  bound  by  its  own 
act  until,  al  least,  the  Federal  supervising 
authority  approved  a  change. 

T^ke  Shore  &  M.  S.  R.  Co.  v.  Baltimore 
&  O.  &  C.  R.  Co.  140  111.  272,  37  N.  B.  01. 

Congress  alone  has  the  right  now  to  au- 
thorize a  bridge  across  the  Mississippi,  for 
our  state  boundary  is  the  middle  of  its 
main  channel.  Missouri  has  no  state  ju- 
risdiction, beyond  that  line,  to  authorize  a 
corporation  to  construct  a  permanent  struc- 
ture which  might  impede  navigation  of  that 
stream.  The  Federal  law  on  that  subject 
is  now  too  clear  to  admit  of  doubt,  and  it 
is  likewise  conclusive  of  the  case  at  bar. 

South  Carolina  v.  Georgia,  03  U.  S.  4,  23 
L.  ed.  782;  Green  Bay  &  M.  Canal  Go.  v. 
Patten  Paper  Co.  172  U.  S.  81,  43  L.  ed. 
373,  10  Sup.  Ct.  Rep.  07. 

The  entire  approach  to  every  interstate 
bridge  is  considered  by  the  legislation  of 
Confess  as  subject  to  the  supervisory  con- 
trol of  the  Federal  authority.  When  the 
bridge  is  once  located  and  defined,  the  same 
cannot  be  changed  without  express  author- 
ity. 

Re  Poughkeepsie  Bridge  Go.  108  N.  Y. 
483,  15  N.  E.  601. 

It  is  not  "due  process  of  law,"  under  the 
14th  Amendment  to  the  Federal  Constitu- 
tion, for  the  bridge  company  to  appropriate 
any  land  beyond  tlmt  defined  as  the  bridge 
approach  in  its  own  drawing  and  plan,  ap- 
proved by  the  Secretary  of  War. 
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Muhlker  t.  New  York  ft  H.  R.  Od.  117  a 
S.544,48L.ed.872,  25Sap.GLSipiaB. 

Even  if  it  ahoidd  be  ImU  ttet  IfiMiii 
has  conferred  upon  the  bridge  eonpuj  tki 
right  of  eminent  d<mudn,  it  oonM  not  hv- 
fully  exerdae  the  power  in  Miuoni  with- 
out showing  beyond  doubt  its  pom  u 
condemn  property  in  XUinois  under  tk  liv 
of  its  being,  and  also  eonformity  to  tki 
Federal  law,  without  the  aanctioB  of  wUeh 
no  such  bridge  or  approachee  ai  in  it 
question  here  eould  lawfully  be  eooitnetei 

Bank  of  AugnaU  t.  Earle,  13  Frt.  511. 
10  L.  ed.  274;  Morawets,  Prir.  OoipL  R 
960-963;  Beach,  PriT.  Ooip.  I  417,  pi  W; 
Canada  Southern  R.  Oo.  t.  Gebhard,  101 C. 
S.  537,  27  L.  ed.  1024,  S  Sap.  Ct.Bep.an. 

When  the  Federal  couent  or  aMMtr 
was  thm  obtained  oa  eeitain  tam^  thi 
defendant  in  error  is  eetopped  inm  MHt- 
ing  a  greater  icope  of  authority  tku  i 
thus  obtained. 

It  took  thebeneflt  of  theaetw^rftki 
plans  and  drawingi  thereunder,  for  thi  pa^ 
pose  of  oonstructing  tlw  bridge  ail  ip- 
proachee;  it  ihould  Justly  bear  Hkmi 
such  burden  as  the  terma  oi  the  grut  my 
import. 

Broom,  Legal  Maxina,  706-718. 

The  petition  of  defendant  in  emr  Im 
not  state  a  cause  of  action  for 
tion,  becauae  it  faila  to 
with  the  Federal  laws  mitlioriiiag  tte  e» 
struction  of  said  bridge. 

PennaylTania  R.  Go.  ▼.  BaltlMora  ft  &  I 
R.  Go.  37  Fed.  ISO. 

The  petition  doea  not  atale  a  turn  d 
action,  beeanae  U  aUegea  that  thi  brit|i 
is  being  ecmitraeted  "within  the  teniUnl 
limiti"  eet  out  in  the  net  of  OoagnH.  Ite 
act  of  Gongreea  aeta  ont  no  liaiU  «• 
presily,  but  deflnea  a  Method  hf  wkU  Ai 
limits  were  eetabliahed;  namoly.  hf  a  nir 
approved  finally  by  the  Seeretaiy  ef  V« 
PUuntUr  allegoa  adther  thoae  speelftB  Hfi 
nor  the  territorial  limitntioBa  find  If  mH 
map,  and  henoe  the  petition  li  ddkMI  • 
its  face. 

Re  New  York  aftH-B-B-Ob^lte 
86;  PennaylTania  B.  Go.  ▼.  Ihilf Iin  i  f 
Y.  R.  Go.  87  FM.  188;  lOller  ▼.  MevTflt 
109  U.  S.  385,  87  L.  ed.  871,  8  8i|L  a 
Rep.  228. 

Where  land  la  wnn^  to  be  nmimtd 
for  two  purpoaei.  one  of  which  li  vrthMM 
and  the  other  not  anthoriied  by  the  kv  ll 
eminent  domain,  the  whole  i 
fail. 

Lake  Shore  ft  IL  &  B.  Ck  ▼. 
&  O.  &  C.  R.  Gou  r     rm. 

The  petiti  i   ly  mw 

real  pro]       y        ei        it  to  hi  tihB  % 
public  uee."  t         «Mt  li  mmMf^ 

support  any  t  f  inp8riift  8i  ^^^ 
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would  he  no  "due  process  of  law^'  if  taken 
fbr  private  use.  Tlie  averiDetit  of  a  pro- 
fcieed  and  legitimate  public  use  'm  essential 
mad  jurlsdictionaL 

Missouri  P.  K.  Co.  t.  Kebraska,  1S4  U.  S. 
403,  41  L.  ed,  4S9,  IT  Sup,  Ct,  Hep.  ISO; 
Be  New  York  C.  4  H.  R.  R,  Oo.  supra  i 
Colville  T,  Judy,  73  Mo,  651;  Cbicago  A  N- 
W.  R.  Co.  V.  Gait,  133  HI.  657,  23  N*  E. 
4i5,  24  N.  E.  67't ;  Evergrean  Cemetery  Aaso. 
t,  Bet^her,  63  Conn.  661,  6  Atl.  353. 

Laws  conferring  powers  to  take  private 
property  for  public  use  are  to  be  construed 
itrlctly,  or  narrowly. 

10  Am.  &  Eng.  Enc.  Law,  2d  ed.  p.  1100. 

Mr.  Martin  L,  Clatdy  argued  the  causa, 
and,  with  Mr.  Alexander  G.  Cocbrau,  filed 
a  brief  for  defendant  in  error; 

The  record  does  not  sbow  that  the  judg- 
ment of  the  state  court  was  based  on  a 
Federal  question. 

Eustia  T.  Bolies,  150  U.  S.  361,  37  L.  ad. 
1111,  14  Sup.  Ct.  Rep,  131;  Johnson  v.  Risk, 
137  U.  S.  300,  34  L.  ed.  683,  11  Sup-  Ct. 
Bep.  Ill;  Hale  v.  Akers,  132  U.  S.  554,  33 
L.  ed.  44*2,  10  Sup.  Gt.  Rep.  ITl;  Miller  v. 
Bwann,  150  U.  S.  132,  37  L.  ad.  1028,  14 
eup.  a.  Rep.  52. 

The  act  of  Congress  and  the  plans  ap^ 
proved  by  the  Secretary  of  War  were  to 
protect  the  navigation  of  the  river,  and  did 
not  preclude  the  company  from  acquiring 
necessary  lands  for  tenninal  purposes. 

Union  P.  R,  Co.  v.  Chicago,  R.  I.  &  P. 
B.  Co.  163  U.  S.  588,  41  L,  ed.  273,  16  Sup. 
Ct.  Rep.  1173. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court; 

On  March  3,  1SS9,  Congress  passed  an  act 
providiog,  among  other  things; 

"That  it  Bliall  not  be  lawful  to  construct 
or  commence  the  construction  of  any  bridge, 
etc.,  *  .  .  over  .  .  ♦  any  .  .  .  nav- 
igable  river  .  .  ,  of  the  United  States 
until  tbe  consent  of  Congress  to  the  build- 
ing of  such  structures  shall  have  been  ob- 
tained, and  until  the  plans  for  the  same  shaO 
have  been  submitted  to  aad  Approved  by  the 
Chief  of  Engineers  and  by  the  Secretary  of 
War." 

The  aet  further  provided : 

''That  when  plans  for  any  bridge  or  other 
itructure  have  been  approved  by  the  Chief 
of  Engineers  and  by  the  Secretary  of  War, 
it  shall  not  be  lawful  to  deviate  from  auch 
plans  cither  before  or  after  itompletion  of 
the  struct ure^  unless  the  modification  of  said 
plans  has  previously  been  submit  ted  to  and 
received  tbe  approval  of  tbe  Chief  of  En- 
gineers and  of  the  Secretary  of  War."  30 
Stat,  at  L.  111)1,  S  9,  cbap.  425.  U.  S.  Comp. 
Stat.  l&Ol,  p.  3540. 
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On  January  20,  1901,  Congreis  paised  an 
aet  (31  Stat  at  L.  741,  chap.  181)  author- 
izing the  Southern  Iltinoii  &  Missouri  Bridga 
Company  (defendant  in  error),  a  corporation 
of  the  state  of  lllinoie,  to  erect,  construct ^ 
maintain,  and  operate  a  bridge  and  ap* 
proaches  'thereto  o?er  the  Mississippi  river  [070]  ^ 
from  a  point  on  tha  MJasissippi  riv^r  in  Al^ 
e zander  county «  in  the  itate  of  niinoii,  op 
poslte  the  terminus  of  the  Bt.  Louis  South- 
weetem  Railway,  at  or  near  Gray's  Point*  in 
Scott  county,  in  the  state  of  MieBouri,  or 
from  some  other  conTenieut  point  on  said 
river  in  said  Alexander  county,  IlHnoii,  to 
some  opposite  point  on  said  river  in  tha 
state  of  Mia  sourly  within  the  distance  of  3 
miles  above  or  below  the  terminua  of  eaid 
railway. 

The  bridge  waa  to  be  conatructed  for  the 
passage  of  railway  trains,  and,  at  the  option 
of  the  corporation,  might  be  bo  conitructed 
as  to  provide  for  the  use  thereof  by  wagona, 
vehicles,  and  tbe  transit  of  foot  passengers 
and  animals  at  such  reasonable  tolls  as 
Euight  be  approved  by  the  Secretary  of  War. 

It  was  also  provided  that  the  bridge  con- 
atructed  under  the  act  and  iubject  to  its 
limitations  should  be  a  lawful  structure  and 
recognissed  and  known  aa  a  post  route  of  the 
United  States, 

Section  6  provides: 

'n^hat  the  approachea  to  the  bridge  buill 
under  this  act  shall  he  bo  designed  and  eon* 
atructed  as  not  to  interfere  with  the  free 
diBoharge  of  tbe  river  in  seaaona  of  iood; 
and  any  encroachment  on  the  high-water 
cross  sectiona  by  pi  era,  aolid  emhankments, 
or  otherwise,  which  might  result  in  unduly 
accelerating  the  high- water  current  at  tho 
site  of  the  bridge,  shall  not  be  allowed." 

Section  7  provides  for  the  submission  to 
the  Secretary  of  War  of  the  drawings  of  the 
bridge,  piera,  approaches,  and  accessory 
works  and  a  map  of  the  location,  giving,  for 
the  space  of  at  least  2  miles  above  and  1 
mile  below  the  proposed  site,  the  topography 
of  the  banks  of  tbe  river  and  the  shore  lines 
at  high  and  low  water.  The  maps  and 
drawings  are  to  be  referred  to  the  board  of 
officers  of  the  Corps  of  EngineerB,  United 
States  Army,  for  eJtamination  and  report. 

Provision  is  made  for  hearing  objections 
to  the  construction  of  the  bridge,  and  it  is 
provided  that  the  proposed  bridge  shall  he 
a  lawful  structure  only  when  built  in  ae^ 
cordance  with  tbe  plana  recommended  by  the 
Board  of  Engineers  and  approved  'by  tbe [27 1] 
Chief  of  Engineers  and  by  the  Secretary  of 
War,  and  while  so  managed  and  kept  in  re- 
pair as  to  offer  at  all  times  reaiK^nable  and 
proper  means  for  the  passage  of  rafta, 
steamboats,  and  other  water  craft  under  the 
said  bridge,  and  while  said  requirements  are 
observed. 
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Section  10  proTides  for  alterations  and 
changes  as  may  be  required  by  the  Secre- 
tary of  War,  in  accordance  with  existing 
law,  in  the  bridge  constructed  under  the  pro- 
visions of  the  act,  so  as  to  preserve  free  and 
convenient  navigation.  Such  changes  were 
to  be  made,  under  the  direction  of  the  Sec- 
retary of  War,  at  the  expense  of  the  per- 
sons, companies,  or  corporations  owning, 
controlling,  and  operating  the  bridge. 

Section  11  provides  that  the  bridge  shall 
be  constructed  under  the  general  supervision 
of  the  Secretary  of  War,  and  no  changes  or 
alterations  in  the  plan  shall  be  made  dur- 
ing the  construction  of  said  bridge  or  after 
its  completion,  unless  recommended  by  the 
Chief  of  Engineers  and  approved  by  the 
Secretary  of  War. 

The  act  makes  provision  for  the  preserva- 
tion of  the  navigable  channel  during  the 
construction  of  the  bridge. 

Section  12  provides  that  whenever  Con- 
gress shall  decide  that  the  public  interests 
require  it,  the  right  to  order  the  removal  of 
the  bridge  at  the  expense  of  the  owners  is 
expressly  reserved,  without  liability  for 
damages  on  the  part  of  the  United  States. 

Section  13  provides  that  if  the  bridge  is 
not  commenced  within  one  year  and  com- 
pleted within  three  years  from  the  date  of 
the  approval  of  the  act.  the  same  shall  be 
null  and  void,  and  the  rights  thereby  con- 
ferred cease  and  determine. 

The  Southern  Illinois  &.  Missouri  Bridge 
Company,  in  pursuance  of  this  act,  submit- 
ted its  drawings  and  plans  and  the  same  were 
duly  approved  as  required  by  law. 

The  bridge  company,  on  the  24th  day  of 
April.  190*2,  filed  its  petition  in  the  circuit 
court  of  Scott  county.  Missouri,  for  the  ap- 
propriation of  a  strip  of  land  containing 
20.3  acres,  said  to  be  approximately  4,000 
feet  lonp  and  200  feet  wide,  alleging  that  it 
[272] is  necessary  to  have  a  right  of  way  •for  the 
railway  tracks,  bridge,  and  terminal  yards 
of  the  company,  and,  for  the  purpose  of 
carrying  out  its  charter  privileges,  it  is 
necessary  to  hold  and  own  the  described 
tract. 

On  trial  in  the  circuit  court  that  court 
held  that  the  bridge  company  had  no  right 
to  make  the  appropriation  under  the  laws 
of  Missouri. 

From  this  adjudication  an  appeal  was 
taken  to  the  supreme  court  or  Missouri  and 
that  court  reversed  the  judgment  of  the 
circuit  court,  and  remanded  the  case  with 
directions  to  the  lower  court  to  appoint 
three  disinterested  commissioners  to  aasesa 
the  damages  which  the  defendants  would 
sustain  bv  the  appropriation  of  the  strip  of 
land.  174  Mo.  1,  63  L.R.A.  301,  78  S.  W. 
453. 

Such  proceedings  were  had,  and  $10,000 
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was  assessed  as  damages  in  faw  of  tb 
plaintiffs  in  ernnr,  defendants  bdow,  iid  i 
second  appeal  was  proaeented  to  tk  «• 
preme  ooort  of  Ifissouri,  when  fodgmd 
below  was  affirmed.  IM  Mo.  175^  tt  &  W 
475. 

To  that  judgment  this  writ  of  «nr  b 
prosecuted. 

Many  of  the  assignments  of  «xor  imihi 
only  questions  of  state  law,  the  raHsp  mb- 
cerning  which,  in  the  supreme  eonrt  of  tkt 
state,  are  conclusive,  and  involve  bd  nk- 
stantial  Federal  question. 

Among  these  may  be  named: 

The  contention  that  the  statutes  of  SGi- 
souri  do  not  authorize  the  incorporatioB  of 
a  bridge  company  to  build  a  bridge  i 
the  Mississippi  river; 

That  the  laws  of  Missouri  do  not  ( 
the  right  of  eminent  domain  on  a  i 
tion  of  another  state; 

That  a  corporation  of  Illinois  can  oslj  o- 
ercise  in  Missouri  such  powers  as  sic  mb- 
ferred  upon  it  by  the  state  of  its  cnatios. 

These  questions  involve  the  powcn  rf 
corporations  under  the  laws  of  SfiMOHii, 
which  are  concluded  by  the  adjndicstios  rf 
the  state  supreme  court. 

There  is  no  contention  that  the  statita 
conferring  the  right  of  eminent  doaiii^ 
passed  by  the  legislature  of  the  otsie  rf 
Missouri,  and  which  its  coorts  have  dcciM 
authorize  this  ^appropriation  by  the  drfM-[ll 
ant  in  error,  do  not  make  ample  proviwa 
for  assessment  of  damages  to  the  lasdovi* 
by  due  process  of  law.  Whether  a  gives  eor 
poration  comes  within  the  law  of  theitata 
and  is  entitled  to  assert  its  power,  ynMSli 
only  a  question  of  state  law. 

Kor  is  error  shown  in  the  eontentios  tkft 
the  erection  of  the  bridge  was  not  bqm 
within  the  year,  as  prorided  by  tbo  set  flf 
Congress.  The  evidence  shows  that  the  brilfi 
has  been  constructed  without  eompUst  If 
the  Federal  authorities,  and,  indeed.  0m- 
gress  has  extended  the  time  for  the  vm^ 
tion  of  the  bridge  by  an  «et  passMi  Juwj 
18,  1904.  33  SUt.  at  L.  6,  diap.  5.  It  cm- 
not  prejudice  any  Federal  right  sccandii 
the  plaintiffs  in  error  that  the  right  •IM' 
inent  domain  is  authorised  by  the  state  srt* 
withstanding  the  bridge  was  not  tafa«tt^ 
in  the  time  which  Oongress  ni^  k>" 
insisted  upon  as  a  condition  of  wajfij^^ 
of  the  privileges  conferred. 

If  the  record  presents  any  Fedonl  ^ 
tion  at  all,  it  rests  in  tbe  eontentios  IM 
the  appropriation  in  controversy  is  is  en* 
travention  of  the  net  of  Oongiess,  taai* 
it  is  an  unauthorised  ertcnsion  of  tis  #■ 
proaches  to  the  bridge  upon  the 
side,  not  indnded  in  the  drawings  i 
as  submitted  to  the  Seerstaiy  of  Wtfi  M^ 


Smith  r.  JmnnNom* 


met  wjtli   hiB  appFQV«J,   13  already 

opy  of  tbe  approved  drawings  In  th« 
howB  that  the  approach  to  the  bridge 
le  west  side  waa  sbowji  in  a  leriea 
sa  extf<ndiog  from  the  rirer  bank  to 
lee  of  720  feet*  And  it  is  the  ooH' 
of  the  plaintiffs  in  error  that*  in 
'  the  act  of  CongreaB,  the  approach 
!  limited  to  the  extent  and  eonstrue- 
>wii  in  the  plans  and  drawings  thus 
d  by  the  SeeretaTv  of  War.  Indeed, 
itended  that  this  plan,  after  its  ap- 
bc^^ame  a  limitation  upon  the  power 
state  to  extend  the  bridge  by  au- 
g    further    approftches    and    connec- 

Te  think  this  contention  wholly  hb- 
The  act  of  Congress  and  the  pow* 
tn  the  Secretary  of  ^'nr  thereunder 
result  of  the  exertion  of  the  ctmsti- 
1  power  *conf erred  upon  Congress  to 
■  comrueree  between  the  states.  Fed- 
tro!  of  bridges  constructed  over  nav- 
vaters  is  maintained  because  of  the 
>  prevent  obstructions  to  navigation 
serve  such  public  highways  as  rivers 
and  unobstructed  use  in  the  interest 
nerce.  Newport  &  C  Bridge  Co.  w. 
States,  105  V.  8.  470-475,  26  L.  ed, 
i5,  and  cases  therein  cited, 
lamination  of  the  act  of  Congress 
rhich  the  bridge  company  was  au* 
to  construct  this  bridge  maul  feats 
pose  to  prevent  its  becoming  an  ob- 
n  or  interference  with  free  naviga- 
the  rivt^r.  and  when  the  matter  of 
hes  ia  specificallT  spoken  of  it  is 
\  that  they  shfill  b^  so  designed  and 
!ted  a  a  not  to  interfere  with  the  free 
^e  of  thp  rtvcr  in  aeiaaons  of  floods 
i'vidf»nt  that  the  purpose  of  rej^uir- 
subniission  of  plfins.  and  thesr  ap- 
yy  the  Secretary  of  Wnr,  was  to  pre- 
s  far  as  may  ht\  (Ik-  unobstructed 
of  the  rivf^r  in  tlie  use^^  of  nnvigfl- 
'o  the  extent  that  it  was  net^nssary 
*ct  such  jutert^sts,  the  law  provides 
'  structure  8hall  be  unalterable,  and 
approaches  shall  be  apprnvi^d  by  the 
y  and  remain  unchanged  without  his 
I.  but  it  certainly  ntMi*r  was  dcsiffncd 
oy  the  ust?fulnt!&5  of  the  bridge  by 
the  power  of  the  state  to  authorise 
loration  construct in^r  ami  owning  it> 
fcr  connections  and  riflipr  facnlities, 
1*  the  bridp^  available  for  the  pur- 
r  which  it  wa«  intended.  Tliebridrre 
roaches  n^  approved  by  the  Sf^cret a ry 
have  not  bren  altered.  The  con- 
approachefi  mid  trucks  arc  addition- 
3  of  making  tlje  bridiie  available  for 
io«eR  in  ten  den  J. 
ts  pertinently  obHerved  l>y  Hie  Chief 


Justice,  in  ddlTering  the  opinion  of  the 
court  in  Union  P.  E.  C'O.  v,  Chicago.  R.  L 
&  P.  E-  Co.  les  U.  S.  58S,  41  L.  ed.  273,  16 
Sup,  Ot.  Rep,  1173.^  "A  raitroad  bridge  can 
be  of  no  use  to  the  public  unless  united  with 
necessary  appurtenances,  such  as  approaches, 
tracks^  depots,  and  oth&r  facilities  for  the 
public  accommodation.'' 

"If  the  state  was  deprived  of  ita  power  to[J£75] 
authoriae  extensions  ttnd  connections  which 
should  make  this  bridge  available  for  the 
common  use  of  railroads  for  which  it  was 
intended^  it  would  have  been  a  vain  thing 
to  provide  for  a  bridge  abruptly  terminating  i 
at  a  height  and  point  where,  without  fur- 
ther approaches  and  connecting  facilities,  iti 
usefulness  would  have  been  destroyed* 

This  record  ahowi  that  the  point  720  feet 
to  the  west,  where  the  approach  required  by 
the  War  Department  enda,  is  at  a  height  of 
some  60  feet  from  th«  ground.  The  strue- 
ture  was  thenoe  extended  some  distance  to 
the  crest  of  a  bluffy  thence  over  the  lands  of 
the  plaintiffs  in  error  to  a  point  where  the 
terminal  yards  of  the  bridge  company  ar© 
situated. 

We  cannot  And  It  within  the  purpose  ol 
Congresa,  if  it  had  the  power  so  to  do,  by 
the  terms  of  this  act  to  limit  the  state  in 
its  right  to  authorize  these  necessary  ter- 
minals and  connecting  facilities^  because  the 
plans  and  speci ^cations,  which  fully  sub- 
served the  purpose  of  showing  the  extent  to 
which  navigation  would  be  affected,  had  been 
speciiically  approved  by  the  Secretary  of 
War,  and  are  not  to  be  altered  without  his 
consent. 

In  our  vjew  no  Federal  right  was  taken 
from  the  plaintiffs  in  error  by  the  action 
complained  of  under  the  state  laws  as  inter- 
preted by  the  supreme  court  of  the  state  of 
Mis^^otiri,  and  if  it  may  be  said  that  the 
contention  fairly  presents  a  Federal  ques- 
tion, we  are  unable  to  find  merit  in  it. 

Judgment  of  the  Supreme  Court  of  Mia- 
souri  is  a  farmed. 


*fIENRY  A.  M.  SMITH,  u  Receiver  of  tbe[«7«l 
late  Corporation  Named  and  Styled  "The 
President.  Directors,   &   Company   of  the 
State  Bank,"  Plff.  in  Err., 

V. 

R,  H.  JENNINGS,  as  Trwaurer  of  the  State 
of  South  Carolina. 

fSee  S,  C,  Reporter's  ©d,  276-278.) 

Error  to  state  court — Federal  question — con- 
formity of  state  law  to  state  Constitu- 
tion. 
1,  The  conformity  with  the  state  Con* 


NoTK.^ — On   the   general    subject   of  write 
ctf  error  from  United  States  Supreme  Court 

loai 
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Btitution  of  the  proceedings  of  the  state 
legislature  in  the  enactment  of  a  law  is  not 
a  Federal  question,  which  will  sustain  a 
writ  of  error  from  the.  Supreme  Court  of 
the  United  States  to  a  state  court,  but  is 
a  question  upon  which  the  determination  of 
the  state  court  is  final. 
Error  to  state  court — ^Federal  questioii — im- 
pairing contract  obligation. 
2.  No  Federal  question  resj^cting  the 
impairment  of  contract  obligations  which 
will  sustain  a  writ  of  error  from  the  Su* 
preme  Court  of  the  United  States  to  a  state 
court  is  presented  by  the  contention  that 
the  obligation  of  the  contract  made  by  bonds 
of  the  state  is  impaired  by  a  joint  resolution 
of  the  state  legislature  directing  the  state 
treasurer  to  write  off  of  the  books  in  his  office 
certain  of  such  bonds,  and  to  carry  no  longer 
such  bonds  on  the  books  as  a  debt  of  the 
state,  since  such  law  merely  directed  a 
change  of  entries  in  the  books  of  the  treas- 
urer, and  could  in  no  respect  impair  or  af- 
fect the  rights  of  the  holders. 

[No.  104.] 

Argued  April  24,  26,  1907.     Decided  May, 
13,  1907. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  South  Carolina  to  review  a  judg- 
ment denying  an  injimction  to  restrain  the 
state  treasurer  from  complying  with  the  joint 
resolution  of  the  state  legislature,  directing 
him  to  write  certain  state  bonds  off  the 
books  in  his  office,  and  to  carry  no  longer 
such  bonds  on  the  books  as  a  debt  of  the 
state.    Dismissed  for  want  of  jurisdiction. 

See  same  case  below,  67  S.  C.  324,  46  S. 
E.  821. 

The  facts  are  stated  in  the  opinion. 

Mr.  T.  W.  Bacot  argued  the  cause,  and, 
with  Messrs.  A.  M.  Lee  and  Julian  Mitchell, 
Jr.,  filed  a  brief  for  plaintiff  in  error. 

Mr.  Charles  A.  Douglas  argued  the  cause, 
and,  with  Mr.  E.  B.  Sherrill,  filed  a  brief 
for  defendant  in  error. 

Mr.  Justice  Moody  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  is  the  receiver  of 
a  state  bank  of  South  Carolina  which  has 
been  many  years  in  liquidation.  The  de- 
fendant in  error  is  the  treasurer  of  the 
state    of    South    Carolina.      The    receiver 


brought  in  the  nfnwB  esnrt  ef  ttt  iMi 
a  petition  for  aa  iajunctiott  to  inliih  th 
treasurer  from  dbejiiig  the  nqalNBHli  rf 
an  act  (preiently  to  be  stated)  if  th 
legislature  of  tlie  stote.  The  npnatflMl 
of  the  sUte  dismissed  the  pedtta,  sil  th 
case  is  here  on  writ  of  error. 

*The  sUte  of  Sooth  Carolina  iHiri,l4ll 
1859,  bonds  due  in  twenty  yean  ii  sii  rf 
the  Blue  Ridge  RaQraad  Cbrnpaay.   Ik 
bank  came  to  be  the  owner  of  ons  koiM 
of  these  bonds,  each  of  the  par  vbIm  rf 
$1,000.     In   1865  the  aaseto  of  thi  kik, 
including  the  hundred  bonds,  were  sriai  ill 
carried   away  by   soldiers  of  the  Mail 
Army.    Sixty-three  of  the  bonds  toie  ka 
recovered  by  the  hank  from  tise  te  tki 
and  have  been  paid  or  fandad  by  tte  M& 
Thirty-seven  of  the   bonds  are  stfll  sst^ 
standing,  and  nothing  is  known  of  tk& 
In  1896  the  general  aasembly  of  tk  itati 
passed  an  act  directing  that  no  eoapoi  ksi 
of  the  state  payable  to  bearv  ikMrii  k 
funded  or  paid  by  the  stoto  tveasmv  sikr 
the  expiration  of  twenty  years  frai  tk 
date  of  maturity.    In  190S  the 
sembly  passed  the  following  aet 
"A  Joint  Resolution  to  AnthoriM  aii  k- 
quire  the  Stato  Treasnrer  to  Write  d 
the  Books  in  Wm  Office  Oerlak  Bnii 
Entered  on  Said  Books  as  Old  Btmh»  M 
Fundable  (Act  of  1896).  Bine  Ridfi  Id- 
road  Bonds,  $37,000. 
"Be  it  resolved  by  the 
of  the  state  of  South  CaroUaa 

'^Section  1.  That  whereas,  by  tk  sd  rf 
the  legislature  of  1896,  the  treasonr  of  tk 
state  is  forbidden  to  pay.  eoBsoiiiitt  « 
fund  any  coupon  bond  of  the  stste  sAtf 
the  expiration  of  twanty  yean  tim  th 
date  of  maturity  of  audi  bonds,  aii  tr 
tain  bonds  entered  on  the  books  of  tki 
sUto  treasurer  aa  "Old  bonds,  not  taisk^ 
act  of  1896,  Blue  Ridge  RaUraad  Bonk^lK^ 
000,'  are  stiU  carried  on  the  hooks  of  Ik 
■tate  treasurer.  Therafon^  be  It  mtM' 
That  the  stato  treaaninr  be,  and  hi  b  k» 
by,  anthoriaed  and  inqvivii  to  write  ^ 
bonds  off  of  the  books  in  hk  dta  td 
DO  longer  eany  said  bonds  on  Ik  k* 
as  a  debt  of  the  sUta." 

Thereupon  the  rsesivar  bram^  tkb  fit** 
tkn,  alleging  that  the  aet  kst  *M  > 
valid,  impaired  tha  obKi^tton  ef  tk  ai- 


to  state  courts — see  notes  to  Martin  v.  Hunt- 
er, 4  L.  ed.  U.  S.  97 ;  Hamblin  v.  Western 
Land  Co.  37  L.  ed.  U.  S.  267 ;  Re  Buchanan, 
39  L.  ed.  U.  S.  884;  and  Kipley  v.  Illinois, 
42  L.  ed.  U.  S.  998. 

On  what  adjudications  of  state  eourte 
can  be  brought  up  for  review  in  the  Supreme 
Ck>urt  of  the  United  States  by  writ  of  error 
te  those  courts — see  note  to  Apex  Tranap. 
Co.  V.  Garbade,  62  L.R.A.  613. 
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Supreme  Gout  of  tha  United 
note  to  Mutual  L.  Ins.  Oa.  ▼. 
UR.A.  33. 

On  wi  its  of  annr  to  state 
presenting  the  qnsaUon  of 
oontraet  obligations    sss  m 
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tract    made    bj   the    bonds,    and    tbat    the 
&ct  was  not  passed  In  conformitj  wjtii  the 

^CSonstitution  of  the  state,  and  was  therefore 
Toid.    The  prayer  of  the  petition  waB  that 

J  the  respondent  •be  restrained  by  injunction 
"from  writing  the  said  $37,000  of  the  state 
lM»nds  off  the  books  in  hia  office,  and  no 
longer  cairjing  said  bonds  on  the  book  a 
aa  a.  debt  of  the  state,"  The  supreme  eourt 
of  the  state  decided  againat  both  these  eon* 
tentions^  and  they  are  brought  here  aa  Fed- 
trai  questions.  But  the  conformity  with 
the  state  Constitution  of  the  proceedings  in 
the  enactment  of  the  law  ii  a  question  for 
the  determination  of  the  state  cour^  and 
Its  judgment  is  final.  Burt  t-  Smith;  203 
V.  S.  120,  135,  ante,  121,  127,  27  Sup.  Ct 
37  J  Montana  ex:  rel.  Halre  v.  Rice,  204  U, 

IB.  20 1,  ante,  490,  27  Sup.  Ct.  Eep,  2SL 
Kbr  did  the  law  complained  of  impair  the 

I  obligation  of  the  ttate  to  pay  the  bonds 
therein  mentioned^  or  the  remedy  to  re* 
coTer  upon  them.  The  obligation  and  the 
remedy  remained  precisely  the  same  after 
the  enactment  of  the  law  as  before.  Nei- 
ther one  was  in  the  slightest  degree  dimin- 
ished or  affected.  The  law  merely  directed 
a  change  of  entries  in  the  books  of  the 
state  treasurer,  and  could  by  no  possibility, 
in  any  respect  wliatevor^  deny,  obstruct, 
iinpiiir,  or  affect  the  rights  of  the  plaintiff 
in  error.  This  was  the  view  eiqpressed  by 
the  court  below,  and  the  statute,  thus  lo- 
terpreted,  raises  no  Federal  question. 
Writ  of  error  dismissed. 


STATE  OF  WYOMTNn  EX  RET..  WY- 
OMING AnRrcm.TURAL  college  and 
MATT  BORLAND  et  al.,  PIffs.  in  Err, 

V- 

WILLIAM  C.  mVINE,  as  Treasurer  of  the 
State  of  Wyoming. 

(See  S.  C.  Reporter's  ed.  278-284.) 

Colleges — public  aid — congressional  grants 
and  appropriations. 

No  particular  inatitutiojjs  are  en- 
titled  to  the  graets  and  appropriations  made 
reapectively  by  the  act  of  July  2,  1862  fl2 
Stat,  at  L.  ^iy^,  chiip.  130),  grariting:  lands 
or  land  scrip  to  tlifj  several  states  for  the 
endowment,  support,  and  maintenance  of  at 
least  one  college,  where  the  leading  object 
ihall  be  to  teoch  agriculture  and  the  me- 
chanic arts,  rirnl  bv  tlu'  act  of  Aun^ust  30, 
1800  (26  Stjvt,  at  'L,  417,  chap.  841,  U.  S, 
Comp.  Statn  lOfti,  p.  .321 1),  appropriating  an- 
nually certain  siiui';!  to  pach  atate  and  ter- 
ritory for  thi.»  more  complete  endowment 
and  maintenance  of  such  collegca,  but  the 
state.^  takp  tlu*  prop^'rty,  charged  with  the 
duty  to  devote  it  to  the  purposes  named. 
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IK  ERROR  to  the  Supreme  Court  of  the 
State  of  Wyoming  to  review  a  judgment 
sustaining  a  demurrer  to  a  petition  for  a 
writ  of  mandatnuB  to  compel  the  state  treaa- 
nrer  to  pay  to  the  treasurer  of  Wyoming 
Agricultnral  College  certain  funda  in  his 
hands;  the  proceeda  of  land  grants  and  the 
amount  of  appropriations  made  by  Congresi 
for  the  promotion  of  education  in  agricul- 
ture and  meehanie  arts.    Afilrmed. 

See  iwme  case  below,  14  Wyo>  31 3^  84  Pft^ 
90. 

Statement  by  Mr,  Justice  Moody; 

The  plaintiff  in  error  the  state  of  Wy* 
oming,  on  the  relation  of  the  Wyoming  Ag- 
ricultural Coltcge  and  ita  officers  r  filed  a  pe- 
tition in  the  supreme  court  of  that  at  ate  for 
a  writ  of  mandamua  against  the  defendant 
in  erroFj  the  state  treasurer.  The  object  of 
the  proceeding  was  to  compel  the  state 
treasurer  to  pay  to  the  treaaurer  of  the  col- 
lege certain  funds  in  his  bands,  being  the 
proceeds  of  land  grants  and  the  amount  of 
appropriations  made  by  Congress  for  the 
promotion  of  education  in  agricultural  and 
mechanical  arts.  An  alternative  writ  is* 
sued,  and  the  respondent  appeared  and  de- 
murred to  the  petition.  The  cause  was  then 
heard  by  the  supreme  court  of  Wyoming, 
and  by  that  court  the  demurrer^  which  was 
regarded  by  court  and  coutnel  as  suflieieat* 
ly  raising  the  merits  of  the  controversy,  was 
sustained  and  judgment  rendered  for  the  re- 
spondent. The  case  comes  here  upon  writ 
of  error,  with  allegations  of  violations  of 
Federal  rights,  which,  so  far  as  material  ta 
the  decision,  are  stated  in  the  opinion* 

Mr.  Porter  B.  CooUdge  argued  the  causef 
and,  with  Mes-irs.  Fen i more  Chatterton, 
Samuel  T.  Corn,  and  A.  E,  L.  Leckie,  filed 
a  brief  for  plaintiffs  in  error, 

Mr.  Timothy  F,  Burke  argued  the  eause, 
and,  with  Messrs.  W.  E.  Mullen.  Nellis 
Corthell,  Charles  W.  Eurdick,  and  John  W, 
Laccy,  filed  a  brief  for  defendant  in  error. 

Mr.  Justice  Moody  deliveFed  the  opinion 
of  the  court: 

The  Wyoming  Agricultural  College  was 
established  by  an  act  of  the  legislature  of 
that  state.  Wyo.  Sess.  Laws  1B90,  1S91, 
cbap.  92.  It  was  declared  to  be  "a  state 
public  educational  institution/'  with  the 
object  of  giving  to  men  and  women,  without 
regard  to  color,  ''a  liberal  education  and  a 
thorough  knowledge  of  such  arts  and 
sciences  as  will  aid  in  the  prosecution  of 
agricultural  pursuits,  with  their  varied  a|^- 
plications." 
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The  University  of  Wyoming  was  estab- 
lished by  the  territory  with  the  declared  ob- 
ject of  providing  education  for  both  sexes 
in  "the  different  branches  of  literature,  the 
arts  and  sciences,  with  their  varied  applica- 
tions/' The  Constitution  of  the  state  of 
Wyoming  confirmed  the  establishment  of  the 
university  and  declared  it  to  be  the  uni- 
versity of  the  state  of  Wyoming.  The  first 
session  of  the  state  legislature  enacted  a 
law  declaring  more  fully  the  objects  of  the 
IS82]  university,  which  'provided,  among  other 
things,  that  it  should  bo  open  to  both  sexes, 
regardless  of  race  or  color,  and  should  "em- 
brnce  colleges  or  departments  of  letters,  of 
science,  and  of  the  arts.  .  .  .  The  col- 
lege, or  the  department  of  the  arts,  shall 
embrace  courses  of  instruction  in  the  prac- 
tical and  fine  arts,  especially  in  the  applica- 
tion of  science  to  the  arts  of  mining  and 
metallurgy,  mechanics,  engineering,  archi- 
tecture, agriculture,  and  commerce,  together 
with  instruction  in  military  tactics." 

Land  grants  and  appropriations,  which 
presently  will  be  described  in  detail,  have 
been  made  by  Congress  for  the  support  of 
education  in  the  state,  and  the  state,  act- 
ing through  its  legislature,  has  accepted  the 
appropriations  under  the  conditions  pre- 
scril>ed  in  the  acts  of  Congress,  and  has  ap- 
propriated these  national  bounties  to  the 
support  of  the  university.  The  agricultural 
college  claimed  that,  under  the  acts  of  Con- 
gress bestowing  these  gifts,  it  is  entitled  to 
them,  and  the  denial  of  the  siupreme  court 
of  the  state  of  this  claim  raises  the  Fed- 
eral question  first  to  Ix?  considered. 

By  the  act  of  July  2,  18G2  (12  Stat,  at  L. 
503,  chap.  130),  amended  by  act  of  March 
3,  1883  (22  Stat,  at  L.  484.  chap.  102,  U.  8. 
Comp.  Stat.  1001,  p.  3212)  .Congress '^granted 
to  the  several  states,  for  the  purposes  here- 
inafter mentioned,"  certain  quantities  of  the 
public  lands,  or,  under  certain  conditions, 
in  lieu  thereof  land  scrip.  The  entire  pro- 
ceeds of  the  sale  of  the  land  or  of  the  land 
scrip  were  directed  to  be  safely  invested  by 
the  states  as  a  perpetual  fund,  whose  inter- 
est should  be  'inviolably  appropriated  by 
ench  state  which  may  take  and  claim  the 
benefit  of  this  act,  to  the  endowment,  sup- 
port, and  maintenance  of  at  least  one  col- 
lege, where  the  leading  object  shall  be, 
without  excluding  other  sci<Mitific  and  clas- 
sical studies,  and  including  military  tactics, 
to  teach  such  branches  of  learning  as  are 
related  to  agriculture  and  the  mechanic  arts, 
in  such  manner  as  the  legislatures  of  the 
states  may  respectively  prescribe,  in  order 
to  promote  the  liberal  and  practical  educa- 
tion of  the  industrial  classes  in  the  several 
pursuits  and  professions  in  life."  The  act 
further  provided  that  "if  any  portion  of  the 
fund  invrsited  .  .  ,  be  .  .  .  lost.  It 
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shall  be  replaced  by  the  state  to  whidi  *it  k-IM 
longs;"  and  that  "no  state,  while  in  ■  eoidi- 
tion  of  rebellion  or  insnrreetion  spiait  tht 
govemment  of  the  United  States,  thaO  W 
entitled  to  the  benefit  of  this  aet  Nortiti 
shall  be  entitled  to  the  benefits  of  tUi  mK 
unless  it  shall  express  its  aoeepUnee  thnt- 
of  by  its  legislature." 

The  grant  made  in  this  statute  is  dwlj 
to  the  state,  and  not  to  any  instHatios  «• 
tablished  by  the  state.  Montana  a  nL 
Haire  v.  Rice,  204  U.  8.  291,  ants,  IN,  ff 
Sup.  Ct.  Rep.  281. 

By  the  act  of  August  SO,  1890  (IB  Stat 
at  L.  417,  chap.  841,  U.  &  Gbmpw  Stat  IM, 
p.  3214),  Congress  made  permaaert  sissd 
appropriations  of  a  certain  sum  ef  mmtf 
"to  each  state  and  territory  for  the  mm 
complete  endowment  and  maiatensMi  rf 
colleges  for  the  benefit  of  sgrienltin  sil 
the  mechanic  arts,  now  established,  or  wUeh 
may  be  hereafter  established,  in  aoeorissH 
with  an  act  of  Congress  approved  Jdy  w- 
ond,  eighteen  hundred  and  rixty-tvo,  .  .  . 
to  be  applied  only  to  instruction  ia  sfrinl- 
ture,  the  mechanic  arts,  the  Sagliik  ks- 
guage,  and  the  various  branches  of  Bithi- 
matical,  physical,  natural,  and  seonoaiB 
science,  with  special  reference  to  their  spfB- 
cations  in  the  industries  of  life,  and  to  tk 
facilities  for  such  instruction.*  K  is  » 
obvious  that  these  appropriations  tie  asii 
to  the  state,  and  not  to  any  initititiHi 
within  the  state,  and  that  the  states^  setii| 
through  their  legislatures,  are  to  eipeii  tk 
appropriations  in  accordance  with  the  trat 
imposed  upon  them,  that  it  is  uiiniMiiy 
to  quote  the  numerous  expressioBS  is  Wi 
act  which  support  that  view.  By  tht  set  of 
March  2,  1887  (24  SUt.  at  L.  440,  chspi  SM» 
U.  S.  Comp.  SUt.  1901,  p.  3218).  ODSfM 
directed  that  a  certain  sum  should  bv  SHS- 
ally  appropriated  "^  each  stato^  for  tftt 
support  of  agricultural  u^erimeat  ilsliHi 
at  the  institutions  esUUfohed  Jnkr  tftt 
act  of  1802.  The  law  providee  thit  tttir 
propriation  shall  be  paid  to  the  tnumm  rf 
the  institution  where  tho 
periment  station  is  est 
money  has  come  or  will  eoms  into  thi  I 
of  the  state  treasurer.  It  la,  thsirfow 
necessary  to  consider  ftether  the  j. 
of  this  act.  There  is  in  the  haadi  if  tti 
state  treasurer  the  permaiMBl  tai  tflih* 
lished  under  the  act  of  18S2,  aid  oai  if  tti 
annual  'appropriations  paid  tohtewiviHP 
act  of  189a  The  intereit  oo  tht  tai  «i 
the  annual  apprcpriatioB  tho  ttato  tmia* 
is  about  to  pay  to  the  Uaivniity  if  V^ 
oming  in  obedience  to  tha  lawn  of  thi  itai& 
The  agricultural  eollege  datai  thrt  tt  ii» 
titled  under  those  statutai  to  nnioilk 
mon^.  If  this  elaim  faib  It  Is  thi  «!' 
the  ease.    But.  aa  haa  been  ihowa,  kilh  *i 


KrasLEB  r.  Eummu 
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tti  interest  &iid  the  ftnnuiil  Appro- 
are  the  property  of  the  sisiie,  and 
1^  inBtltution  within  it.  Tlie  agrl* 
college  showi  no  tiUe  or  right  to 
ey  under  these  statutes.  The  who!  13 
the  ptaintifl'  in  error  fail^  at  the 
,  and  it  19  un necessary  to  d(?t«rmine 
the  state  has  complied  witb  its 
bestowing  th^  government  bounty 
!  University  of  Wyoming,  or  has 
the  obligation  of  a  contract  by  re- 
us it  has,  the  act  eatablbhing  the 
ra!  college*  These  questions  were 
,  with  learning  and  ability  in  the 
low,  and  we  do  not  intend  to  tnti* 
p  diHagreenient  witb  the  conclusions 
«>urt.  But,  as  the  plaintiff  in  error 
i  In  the  attempt  to  compel  the  pay- 
it  of  the  money  in  the  hands  of  the 
t  for  the  reasons  already  given, 
CIO  need  to  go  further  in  thia  court, 
judgment  of  the  Supreme  Qomi  of 
J  is  therefore  affirmed. 


•WILLIAM  F,  KESSLHR 

V. 

GEORGE  S.  ELRRED. 
I  8.  C,  Reporter'a  ed.  285-290,) 

,ts — effect  or  condusiveness. 

tiDal  decree  of  a  Federal  circuit 
favor  of  defendant  in  a  patent  in- 
nt  suit  entitles  him  to  oontinue 
ness  of  manufaeturing  and  Belling 
lUt  the  United  States  the  alleged 
g  article,  free  from  all  Interference 
amplairmnt  by  virtue  of  the  patent 
0  have  been  infringed. 
ts — effect  or  conclusiveness, 
efendant's  rights  under  a  fioal  de- 
lta favor  rendered  by  a  Federal  cir- 
*t  in  a  patent  infringeraent  suit  are 
by  the  action  of  the  complainant 
in  thereafter  filing  a  bill  ngainsst 
le  former's  customers  for  an  alleged 
nent  of  the  patent  on  account  of 
or  sale  of  the  same  article  passed 
the  prior  suit. 
— by  conduct. 

he  assumption  by  the  nninufacturer 
defense  of  a  patent  infringement 
ught    in    a    Federal     circuit     court 


against  one  of  Us  eustomers  does  not  d<^ 
prtve  him  of  hia  right  to  proceed  ag&inat  th« 
complainant  in  such  suit  in  the  atato  and 
district  of  the  Matter's  residence  for  wrong- 
fully jnterfering  witb  the  business  of  tuch 
manufacturer  by  instituting  the  suit  after 
a  final  adjudication  in  a  prior  suit  that  thd 
article  in  question  did  not  infringe  the  pftt* 
ent. 

Equity— ade4|iiate  remedy  at  taw. 

4.  iMCk  of  any  adequate  remedy  at  law 
justifies  a  court  of  equity  in  taking  jurisdic- 
tion of  a  Buit  by  the  successful  defendant  in 
a  patent  infringement  suit  to  enjoin  the 
complainant  In  the  prior  suit  from  inter^ 
fering  with  the  former^s  business  by  suing 
his  customers  for  an  alleged  infringement 
of  the  patent  on  acoount  of  the  use  or  aale  of 
the  same  article  passed  upon  in  the  prior 
suit. 

[No.  im.] 

Submitted  January  2B,  1907.  Decided  Maj 
13,  1907. 

T  N  A  CERTIFICATE  from  the  United 
*  States  Circuit  Court  of  Appeals  for  the 
Seirenfeh  Circuit  presenting  questions  re* 
specting  the  right  of  the  aucceaflful  defend- 
ant in  a  patent  infringement  suit  to  pro- 
ceed in  equity  against  the  complainant  to 
restrain  him  from  interfering  with  the  for- 
mer's busioesa  by  suing  his  customers  for 
an  alleged  infringement  of  the  patent  OQ 
account  of  the  use  or  sale  of  the  stame  ar- 
ticle passed  upon  in  the  prior  suit^  An- 
swered in  favor  of  the  right  to  maintain 
such  suit. 

Statement  by  Mr*  Justice  Moody: 
Tbis  case  comes  to  this  court  from  the 
circuit  court  of  appeals  for  the  seventh  cir- 
cuit upon  a  certificate  of  that  court  of 
questions  of  law  concerning  wliicb  it  de- 
sires instructions.  Accompanyjng  the  cer^ 
titicate  is  a  statement  of  facts.  Tbe  state- 
ment of  the  facts  and  the  certificate  of 
the  questions  of  law  are  as  follows: 

Kessler^  a  citizen  of  Indiana,  prior  to  1308, 
had  built  up  an  extensive  t>usineis  in  the 
manufacture  and  aale  of  electric  cigar  light- 
ers, and  had  customers  throughout  the 
United  States.  Eldred,  a  citizen  of  Illinois^ 
and  an  inhabitant  of  the  northern  district. 


—On  conclusiveness  of  judgments 
' — see  notes  to  Sharon  v.  Terry,  1 
72;  Bollong  v.  Schuyler  Nat.  Bank, 
142;  VViese  v.  San  Francisco  Music- 
Soc.  7  L.R.A.  577 ;  Morrill  v.  Mor- 
L.R.A.  155;  Shores  v.  Hooper,  11 
08;  Bank  of  United  States  v.  Bev- 
L.  ed.  U.  S.  70 ;  Johnson  Steel  Street 
V.  Wharton,  38  L.  ed.  U.  S.  429,  and 
I  P.  R.  Co.  V.  United  States,  42  L. 
.  355. 

the  operation  and  effect  of  decision 
ible  suit  for  infringement  of  patent 
S. 


— see  note  to  Westinghouse  Electric  &  Mfg. 
Co,  V.  Stanley  Instrument  Co.  68  C.  C.  A 
541. 

On  estoppel  by  conduct — see  notes  to 
Stowe  V.  United  States,  22  L.  ed.  U.  S.  144, 
and  Michigan  v.  Flint  &  P.  M.  R.  Co.  38 
L.  ed.  U.  S.  478. 

On  the  jurisdiction  of  equity  where  reme- 
dy at  law  exists — see  notes  to  Meldrum  ▼. 
Meldrum,  11  L.R.A.  65;  Delaware,  L.  ft  W. 
R.  Co.  V.  Central  Stock  Yards  &  Transit 
Co.  6  L.R.A.  855,  and  Tyler  v.  Savage,  36 
L.  ed.  U.  S.  83. 
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was  the  owner  of  patent  No.  492,913,  issued 
to  Chambers  on  March  7,  1893,  for  an  elec- 
tric lamp  lighter.  Eldred  was  a  competitor 
of  Kessler's  and  manufactured  a  simiUr 
form  of  lighter  (entirely  dissimilar  from 
that  described  in  the  Chambers  patent),  io 
that  it  was  not  a  matter  of  much  impor- 
tance to  customers  which  lighter  they 
bought.  In  1898  Eldred  began  a  suit  against 
Kessler  in  the  district  of  Indiana  for  the  in- 
fringement of  the  Chambers  patent.  The 
bill  alleged  that  Kessler's  manufacture  and 
sale  of  the  Kessler  lighter  infringed  all  the 
claims.  The  answer  denied  that  Kessler's 
lighter  infringed  any  of  the  Chambers 
claims.  On  final  hearing  the  circuit  court 
found  for  Kessler  on  the  issue  of  nonin- 
[S86]fringement  *and  dismissed  the  bill.  That  de- 
cree was  afiirmed  in  1900  by  the  circuit  court 
of  appeals  for  the  seventh  circuit.  Eldred 
V.  Kessler,  45  C.  C.  A.  454,  106  Fed.  509. 

Subsequently,  Eldred  brought  suit  on 
the  same  patent  in  the  northern  district  of 
New  York  against  Kirkland,  who  was  selling 
a  similar  lighter,  but  not  of  Kessler's  make. 
The  circuit  court  found  for  Kirkland  on 
the  issue  of  noninfringement  and  dismissed 
the  bill.  The  circuit  court  of  appeals  for 
the  second  circuit  reversed  that  decree  and 
held  the  Kirkland  lighter  to  be  an  infringe- 
ment. Eldred  ▼.  Kirkland,  64  a  G.  A.  588, 
130  Fed.  342. 

In  June,  1904,  Eldred  filed  a  bill  for  in- 
fringement of  the  same  patent  in  the  West- 
em  district  of  New  York  against  Brdt- 
wieser,  user  of  Kessler  lighters,  which  were 
identical  with  those  held  in  Eldred  v.  Kess- 
ler, to  be  no  infringement  of  the  Chambers 
patent.  Many  of  Kessler's  customers  were 
intimidated  by  the  Breitwieser  suit,  so  that 
they  ceased  to  send  in  further  orders  for 
lij^ht^rs.  and  refused  to  pay  their  accounts 
for  lighters  already  sold  and  delivered  to 
them.  Kessler  assumed  the  defense  of  the 
Breitwieser  suit,  and  will  be  compelled,  in 
the  proper  discharge  of  his  duty  to  his  cus- 
tomers, to  assume  the  burden  and  expense 
of  all  suits  which  may  be  brought  by  El- 
dred against  other  customers.  In  this  state 
of  affairs  Kessler,  a  citizen  of  Indiana,  in 
July,  1904,  filed  a  bill  against  Eldred  in  the 
circuit  court  for  the  northern  district  of 
IIIinolB,  the  state  and  district  of  Eldred's 
citizenship  and  residence,  to  enjoin  Eldred 
from  prosecuting  any  suit  in  any  court  of 
the  United  States  against  anyone  for  al- 
leged infringement  of  the  Chambers  patent 
by  purchase,  use,  or  sale  of  any  electric  dgmr 
lighter  manufactured  by  Kessler  and  iden- 
tical with  the  lighter  in  evidence  before  the 
circuit  court  for  the  district  of  Indiana  and 
the  circuit  court  of  appeals  for  the  seventh 
drcuit  in  the  trial  and  adjudication  of  the 
suit  of  Eldred  against  Kessler.  From  an  ad- 
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f  ected  an  appcai  co  « 

Upon  the  for      ii      ['acti  tkc  questai  rf 
law  ooncemiiig  ^hieh  iUa  eonrt  dBBiititl4M 
instruction  and  advice  of  tho  f 
are  these: 

First.  Did  the  doerao  in 
rendered  by  the  drenit  eomt  for  the  MM 
of  Indiana  in  the  rait  of  EUnd  sfUHl 
Kcaaler,  have  tbt  effect  of  ertitli^  1 
to  continue  the  bosiness  of 
and  selling  thronghont  the  UBltad  Btaim 
the  same  lighter  he  had  theielofiin  tm 
manufacturing  and  selling,  withont  mIhIbf 
tion  by  Eldred,  throngli  the  Chaatan  pil- 
entT 

Second.  Did  the  decree  nwntioMd  ii  tli 
first  question  have  the  effect  of  ■skim  a 
suit  by  Eldred  against  any  imdumn  d 
Kessler's  for  allied  infringeant  of  tli 
Chambers  patent  by  nee  or  nle  of  Kai- 
ler's  lighters  a  wrongful  interfvnaB  ly  B- 
dred  with  Kessler'B  bnaineaif 

Third.  Did  Kessler'B  anamptta  ef  thii^ 
fense  of  Eldred's  suit  against  Pirilsiif 
deprive  Kessler  of  the  r^fat,  if  tU  i^ 
would  otherwise  exist,  of  pnesedim  sfi^ 
Eldred  in  the  sUte  and  distriet  of  lb  cit- 
izenship and  residence  for  wieagftdly  Mm- 
fering  with  Kessler^  bnaiacHf 

Fourth.  If  Eldred'b  aeta  wert  wvamfiL 
had  Kessler  an  adequate  renedj  at  kvt 


Mr.  Robert  &  Taylor  eobmitted  tho  cmb 
for  Kessler.    Mr.  Elwin  M. 
the  brief: 

Under  a  simple  license  to 
and  sell,  the  rifl^t  of  the  boyw  U  m 
would  follow,  or  the  license  woold  hi  nkr 
less  to  the  lleensee. 

Withington-Cool^  Mfg.  Oa.  ▼.  KJMyi* 
G.  a  A.  631,  37  U.  a  App.  117.  •  M 
600;  2  Robinaon,  Frtonta,  Ut  el  I  U 
Steam  Cutter  Go.  v.  Sheldon.  It 
1,  FM.  Caa.  No.  13,331;  Keeler  ▼.  I 
Folding  BedOo.l87U.  8.tni»Lii 
848,  16  Sup.  Ct  Rep.  738;  JnekM  ^ 
Vaugfaan,  73  Fed.  837. 

An  adjiUicatlon  trtnbliihl^  tti  ■» 
faeturer's  right  to  nnke  aad  adl  ii  ttili 
equivalent  of  a  lieenae. 

While  there  may  ho  bo  omo  hMlf  * 
recUy  that  a  ftad^mX  in  the  ■»*«» 
er's  favor  on  an  fmom  of  vnttMy  er  ^ 
fr  DgenMBt  wtitki  Ua  Io  fracMi  «!»» 
h  lineaa,  aad  pratoeta  Ua  ami  Mi  «i- 
tomera  agMnat  JnterfiirMMii  hy  tte  | 
in  reapeet  to  the  thing  eowii  1^  t 
cree,  there  an  i 
nise  that  nrindnlB. 

Idev.      D1  (•.afM.IMl] 

tional         a  i3a.  t.  BmM  C 

Indicator  <toL«llii.a;i 

V.  StoY     ,  Ao  ;  Kate  ▼.  I. 
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Kkssx^b  t.  EjjyBSD, 


Tkm9B%9.y  Mfg.  Co,  10  LJUA,  fiSe,  44  Fed, 

Ther#  is  another  large  clftfls  of  cases 
Lftrongly  ia  point  by  analogy.  We  refer  to 
1  those  in  which  iDjuuctlons  have  been  grant- 
ed to  reilraiG  interference  with  the  oom- 
plamant^a  buaineaa  bj  etrikert  or  boy  cot- 
ters. 

Beck  T.  Railway  Teamatera'  Ptotective 
Union,  Hg  Mich.  497,  42  LJLA.  4D7,  74  Am. 
St.  Rep.  421,  77  N.  W,  13;  Union  R  H. 
Co.  V.  Ruef,  120  Fed,  102  j  Allia  Chalmers 
Ck>.  r,  Eeliible  Lodge,  111  Fed.  264;  Con- 
solidated SteeS  &  Wire  Co.  r.  Murray,  80 
Fed,    811, 

The  court  has  the  power  to  grant  the 
injunction  asked  for. 

Pom.  Eq.  Jut.  §  1360;  Story,  Eq,  Jnr,  gl 
899,  900;  Craft  v.  Lathrop,  2  Wall.  Jr.  103, 
Fed.  CiLs.  No.  3,318  s  Barnum  v*  Goodrich, 
Fed.  Cas.  No,  1,036;  Fisher  v.  Lord,  Fed. 
Ca».  No,  4,821;  McCuIlough  v.  Absecotn 
Land  Improv.  Co.  (N,  J.  Eq.)  10  AtL  O06; 
Senjple  v.  Cleveland  &  P.  R.  Co.  172  Pa, 
369,  33  Atl.  365]  Texaa  Land  Co.  T,  Turman, 
$3  Te^.  619;  McCauly  v.  Givens,  1  Dana, 
tOl ;  Galveston,  H.  &  S.  A.  R.  Co,  v.  Dowe, 
TO  Tex.  6,  7  S.  W.  368;  Bradshaw  ▼.  Combs, 
102  111.  428;  Dodgson  v,  Henderson,  113  111, 
360;  Third  Ave.  R,  Co.  v.  New  York,  54 
H.  Y,  159;  Norfolk  &  H.  B,  Hosiery  Co, 
T.  Arnold,  143  H.  Y.  265,  38  N,  E,  271; 
Pike  V,  Mechanics  &  T.  Bank,  81  Hun,  78, 

30  N,  ¥,  Supp.  952;  L.awrenc€  v.  Mannings 

31  :N.  Y.  S.  R,  78,  9  N.  Y,  Supp.  223; 
Lehigh  Vftlk^y  R.  Co.  v.  Society  for  Eatab- 
lishing  Useful  Manufacturers,  30  N,  J.  Eq. 
145;  Cuthbert  v.  Chauvet,  20  N.  Y.  Civ; 
Proc.  Rep.  391,  14  N.  Y.  Supp.  38.5;  National 
Park  Bank  v.  Goddard,  62  Hun,  31,  16  N.  Y. 
Supp.  343;  Clinton  Nat»  Bank  v.  Stiger,  67 
??.  J.  Eq.  522,  58  Atl,  1055;  Hawkina  v. 
Ireland,  64  Minn,  339,  58  Am.  St.  Rep.  534, 
67  N.  W.  73;  Dehon  v,* Foster,  4  Allen,  550; 
Bandage  f,  Studabak*^r  Bros.  Mfg.  Co.  142 
Ind.  148,  34  L.R.A.  303,  51  Am.  St.  Rep. 
165,  41  N.  E,  390;  Miller  v.  Gittings,  85 
Md.  001,  37  L.R.A.  654,  CO  Am.  St.  Rep. 
352,  37  AtL  372;  Grand  Rapids  School 
Fiimiture  Co.  v.  llaney  School  Furniture 
Co,  n2  Mich.  558,  10  L.R.A.  72L  31  Am. 
St-  Rep.  611,  52  N.  W.  1009;  Pickett  v. 
Ferguson,  45  Ark.  177,  55  Am.  Rep,  546; 
Emack  v.  Kane,  34  Fed.  40. 

Mr.  Charles  C.  Linthicimi  submitted  the 
cause  for  Eldred.  Mr.  Liouia  K.  Gillson 
was  on  the  brief  i 

This  hill  J  if  it  belong  to  any  recogni?.ed 
class,  and  is  not  mii  gevfTis,  must  he  re- 
garded as  a  bill  of  peace. 

3  Enc.  Tl  &  Pr.  p.  556. 

Accordinp  to  the  theory  of  the  cnToplain- 
ftnt  therein,  he  had  available  and  adequate 
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legal  defense  to  the  suit  brought  a-gainst 
Breitwieser  and  assumed  by  him.  This  be- 
ing true,  a  court  of  equity  is  without  power 
to  enjoin  the  prosecution  of  the  Breil- 
vvieaer  suit, 

Hungerford  v.  Sigerson,  20  How,  ISO,  li 
L.  ed.  869;  Hapgood  v.  Hewitt,  119  U.  B^ 
226,  30  L.  ©d.  369,  7  Sup,  a.  Rep.  193. 

There  can  be  no  reason  or  propriety  in 
appealing  to  a  court  of  equity  to  restrain 
proceedings  that  are  being  regularly  eoft' 
ducted  in  other  eourts. 

Wilson  V,  Lambert,  168  U,  S,  011,  42  L. 
ed.  599,  18  Sup,  Ot,  Rep,  217;  Pe«k  ▼- 
Jenness,  7  How.  612,  624,  12  L,  ed.  841,  846, 

As  between  Eldred  ottd  any  customer  of 
Kessler,  there  is  no  estoppel  growing  out 
of  the  earlier  judgment. 

Lyon  V,  Perin  &  G.  Mfg,  Co.  125  U,  8. 
698,  31  L,  ed.  839,  8  Sup,  Ot,  Rep,  1024, 

The  rule  is  that  an  estoppel  can  exist 
only  as  to  those  questions  which  were  ae^ 
tually  adjudicated,  and  not  as  to  those 
things  which  might  liave  been  adjudicated, 

Washington,  A.  &  G,  Steam  Packet  Co. 
V,  Sickles,  24  How.  333,  16  L,  ed.  650; 
Cromwell  y\  Sac  County,  94  U.  S.  361,  24 
L.  ed.   195. 

No  estoppel  can  be  predicated  upon  a 
judgment  relating  to  different  claims  of  a 
patent  from  those  which  are  subsequently 
sued  on. 

Russell  V,  Place,  94  U.  a  606,  24  h.  ed. 
214. 

Estoppels,  to  be  good,  must  be  mutual 

Litchfield  v.  Goodnow,  (Litchfield  t. 
Crane)  123  U,  S,  549,  31  L.  ed.  199,  8  Sup. 
a.  Rep.  210.  I 

i 

Mr.  Justice  Moodj  delivered  the  opinion 
of  the  court: 

The  industry  of  eonnsel  has  not  discoTered 
any  decision  on  the  exact  questions  present- 
ed by  the  certificjite,  and  they  agree  that 
those  questions  are  not  settled  by  control- 
ling authority.  The  decision  of  the  case 
turns  upon  the  effect  of  the  judgment  In 
the  suit  which  Eldred  brought  against  Kess- 
ler.  Both  manufactured  and  sold  electric  ci- 
gar lighters.  Eldred,  being  *the  owner  of  a[ttS| 
patent  issued  to  one  Chambers  for  an  elec* 
trie  lamp  lighter,  brought  a  suit  against 
K easier,  in  which  it  was  alleged  by  the 
plaintiff  and  denied  by  the  defendant  that 
the  cigar  lighters  manufactured  by  Keesler 
infringed  each  and  all  of  the  claims  of  the 
Chambers  patent.  On  the  issue  thus  joined 
there  was  final  judgment  for  K easier.  This 
judgment,  whether  it  proceeds  upon  good 
reasons  or  upon  had  reasons,  whether  it 
was  right  or  wrong,  settled  finally  and 
everywhere,  and  ao  far  as  Eldred,  by  virtut 
of  hii  ownership  of  the  Chambers  pat^^nt, 
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was  concerned,  that  Kessler  had  the  right 
to  manufacturci  use,  and  sell  the  electric 
cigar  lighter  before  the  court.  The  court, 
having  before  it  the  respective  rights  and 
duties  on  the  mutter  in  question  of  the  par- 
ties to  the  litigation,  conclusively  decreed  the 
right  of  Kessler  to  manufacture  and  sell  his 
manufactures  free  from  all  interference  from 
Eld  red  by  virtue  of  the  ('  nbers  patent, 
and  the  corresponding  duty  oi  Eldred  to  rec- 
ognize and  yield  to  that  right  everywhere 
and  always.  After  this  conclusive  deter- 
mination of  the  respective  rights  and  duties 
of  the  parties,  Eldred  filed  a  bill  for  an  in- 
fringement of  the  same  patent  against  Breit- 
wipser,  on  account  of  his  use  of  the  same 
kind  of  Kessler  cigar  lighter  which  had 
been  passed  on  in  the  previous  case,  and 
Kessler  has  assumed  the  defense  of  that 
suit.  Whether  the  judgment  between  Kess- 
ler and  Eldred  is  a  bar  to  the  suit  of  El- 
dred V.  Breitwieser,  either  because  Breit- 
wioser  was  a  privy  to  the  original  judgment, 
or  because  the  articles  themselves  were,  by 
that  judgment,  freed  from  the  control  of 
that  patent,  we  deem  it  unnecessary  to  in- 
quire. We  need  not  stop  to  consider  wheth- 
er the  judgment  in  the  case  of  Eldred  v. 
Kessler  had  any  other  effect  than  to  fix 
unalterably  the  ri(;hts  and  duties  of  the 
immediate  parties  to  it.  for  the  reason  that 
only  the  riphts  and  duties  of  those  parties 
are  necessarily  in  question  here.  It  may  be 
that  the  judgment  in  Eldred  v.  Kessler  will 
not  afford  Breitwieser.  a  customer  of  Kess- 
ler. a  defense  to  Eldred's  suit  against  him. 
Upon  that  quest iftn  we  express  no  opinion. 
Neither  it  nor  the  oa^e  in  which  it  is  raised 
[M9]arp  before  us.  But  the  question  here  *is 
whether,  by  bringing  a  suit  against  one  of 
Ke<»sler'3  customers.  Eldred  has  violated  the 
right  of  Kessler.  The  effect  which  may  rea- 
sonably be  anticipate*!  of  harassing  the 
purchasers  of  Kessler's  manufactures  by 
claims  for  damages  on  account  of  the  use  of 
them  would  be  to  diminish  Kessler's  oppor- 
tunities for  sale.  No  one  wishes  to  buy 
anything  if  with  it  he  must  buy  a  law  suit. 
That  the  effect  to  be  anticipated  was  the 
actual  effect  of  the  Breitwieser  suit  is 
shown  by  the  statement  of  facts.  Kessler's 
customers  ceased  to  send  orders  for  lighters, 
and  even  refused  to  pay  for  those  which  had 
already  been  delivered.  Any  action  which 
has  such  results  is  manifestly  in  violation 
of  the  obligation  of  Eldred,  and  the  cor- 
responding right  of  Kessler,  established  by 
the  judgment.  Leaving  entirely  out  of  view 
any  rights  which  Kessler's  customers  have 
or  may  have,  it  is  Kessler's  right  that  those 
customers  should,  in  respect  of  the  articles 
before  the  court  in  the  previous  judjiment. 
be  let  alone  by  Eldred,  and  it  is  EIdred*s 
dutv  to  let  them  alone.  The  judgment  in 
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the  provious  case  fails  of  the  full  sffsd 
which  the  law  attaches  to  it  if  this  h  not 
so.     If  rights  btftween  litigmBts  are  oeee 
established  by  the  final  Judgment  of  a  eovt 
of  competent  jurisdiction  thoee  rights  mnit 
be  recognized  in  every  way,  and  whei^nr 
the  judgment  is  entitled  to  respect,  br  tbnie 
who  are  bound  by  it.    Having,  then,  by  rir- 
tue  of  the  judgment,  the  right  to  sell  hij 
wares  freely,  without  hindrance  from  Eldred, 
must  Kessler  stand  by  and  see  that  r^t 
violated,  and  then  bring  an  action  at  law  for 
the  resulting  damage,  or  may  he  prevent  thi 
infliction  of  the  unlawful  injury  by  pneNd- 
ings  in  perBonam  in  equity?    If  Eldred  lae 
oeeds  in  his  suit  against  one  of  KeuleKi 
customen,   he   will   naturally   bring  raiti 
against  others.    He  may  bring  suits  agUMt 
others,  whether  he  succeeds  in  one  imt  or 
not.    There  may  be,  and  there  b  likelj  to 
be,  a  mutiplicity  of  suits.    It  is  oertaio  tki^ 
such  suits,  if  unsuccesaftil,  would,  st  tk 
same  time,  tend  to  diminish  Kessler's  mK 
and  to  impose  upon  him  the  expense  of  dt- 
fending  many  suits  in  order  to  nudntsia  tli 
right  which,  by  a  judgment^  has  ains^f 
been  declared  to  exist.    If  the  suits  an  *I8^[M 
cessful  the  result  will  be  practically  to  de 
stroy  Kessler's  judgment  right.    MoKOfftr 
though  the  impairment  or  destnietioe  rf 
Kessler's  right  would  certainly  follow  fma 
the  course  of  conduct  which  Eldred  hH  be- 
gun, it  would  be  difBcult  to  prove,  in  as  a^ 
tion  at  law,  the  extent  of  the  daasfc  is- 
flioted.    An  action  at  law  would  be  csrirriy 
inadequate   to   protect   fully  Kesslcr^t  ss- 
questioned  right,  and,  under  these  area» 
stances,  though  there  may  be  no  exact  fnet 
dent,  we  think  that  the  JurisdictioB  ia  qri- 
ty  exists.    Nor  do  we  see  any  good  i 
why  Kessler's  interpoeition  for  the  i 
in  the  suit  of  Eldred  v.  Breitwieser  i 
him  from  fiis  remedy  in  equity. 
It  follows  from  the  foregoing 
that  the  flrat  and  second  qnestioM  coti* 
fled  should  be  answered  in  the  aflrastiia 
and  the  third  and  fboith  in  the 
and  it  is  so  ordered. 


OOBIMONWEALTH  OF  VIRGIKU 

STATE  OF  WEST  VIBGINIA. 
(See  8.  a  BeportOT^  ed.  890-321) 


Supreme  Court-HirigiMl 
between  itatia. 
1.  The  original  jviidletioB  of  tki  Si- 


NoTB. — On  Buiti  agalBit  a  l 

to  Murdoch  Pftrlor  Gratt  Go.  v.  Om  I 
L.R.A.  309;  Carr  t.  State.  11  L.1UL  Slf: 
Deers  ▼.  Arkansas,  15  L.  cd.  U.  S.  991 :  Av 
V.  T^uisiana.  33  L.  od.  U.  8.  SIS:  sal  TIr 
dall  V.  Wesley.  13  a  G.  A.  liSi 


VmaiNiA  ▼.  Wist  Vibginia, 


t9I,  2t2 


ftrezDe  Coint  of  the  United  States  extends 
to  ft  suit  bj  the  commonwealth  of  Virgiiii& 
ftgainst  the  state  of  West  Virginia  to  de- 
termine the  mmonnt  due  to  the  former  bf 
the  tatter  as  the  equitable  propt^rtion  of  the 
public  debt  of  the  original  state  of  Virginia 
which  was  assumed  by  West  Virginia 
at  the  time  of  its  creation  as  a  state. 
Supreme  Conrt^original  jnriadiction^ — ^iuits 
between  states. 

2.  The  queation  of  the  UabOity  of  the 
stftte  of  West  Virginia  for  its  equitable  pro- 
portion of  tbe  public  debt  of  the  common- 
wealth of  Vir^nia  was  not  so  submitted 
to  the  West  Virginia  legialature  as  to  de-^ 
feat  the  original  jurifldiction  of  the  Unitf^l 
States  of  a  suit  between  the  states  b^  the 
provision  of  W.  V^a.  Const,  art,  8^  f  8,  that 
an  equitable  proportion  of  iucli  publie  debt 
fthall  be  assumed  by  the  state,  and  the  legis^ 
lature  '^shaU  aseertain  the  same  as  soon  as 
may  be  practicable,  and  provide  for  the 
liquidation  thereof/*  since  such  proritlon, 
when  read  in  p^ri  materia  with  the  Virginia 
ordinance  of  Augnat  20,  1861,  that  the  new 
itate  shall  take  upon  itself  a  just  propor^ 
tion  of  the  public  debt,  to  be  ascertained 
as  therein  provided^  must  be  regarded  as 
meaning  only  that  the  legislature  should  as- 
certain, BM  soon  as  practicable,  the  result 
of  the  pursuit  of  the  method  prescribed,  and 
piovide  for  the  liquidation  of  the  amount 
eo  asc^^rtained. 
Pleading — in  suit  between  states— queitions 

open  on  demurrer^ 

3.  The  question  whether  the  common* 
wealth  of  Virginia  has  been  released  from 
all  li ability  on  account  of  the  public  debt 
evidenced  by  bonds  of  the  state  outstanding 
on  January  1,  1S61,  will  not  be  passed  upon 
on  a  demurrer  to  a  bill  filed  by  that  state 
against  the  state  of  West  Virginia^  which 
seeks  an  adjudication  of  the  amount  due 
bhe  former  by  thy  latter  as  tbe  equitable 
:?roporlion  of  the  public  debt  of  the  orifrinal 
itate  of  Virginia  which  was  aeaunied  by 
West  Virginia  at  the  time  of  its  creation 
ILS  a  state,  but  the  consideration  of  ^uch 
queation  wiU  be  postponed  until  final  hear- 
ing- 
Pleadiug-^ia  suit  between  statea^ — Questions 

open  on  demurrer. 

4.  Consideration  of  the  objections  of 
EDultifariousness.  misjoinder  of  parties  and 
of  causes  of  action,  may  properly  be  post- 
poned until  the  iliiat  hearing  on  a  bill  filed 
by  the  commonwealth  of  Virginia  against 
the  state  of  West  Virginia,  u^hich  eeeka  an 
adjodination  of  the  amount  due  the  former 
by  the  latter  as  the  equitable  proportion  of 
the  pubJie  debt  of  th(^  orifjinal  state  of  Vir* 
ginia  which  was  assumed  by  West  Virginia 
at  the  time  of  its  creatioo  as  a  state. 

[No.  7,  Original.] 

Argued  March   11,   12.   l!^07.     Decided  May 

27,  1907. 
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OEIGIKAL  BILL  in  equity  filed  by  the 
Commonwealth  of  Virginia  against  the 
State  of  West  Virginia,  which  seeks  an  ad- 
judication of  the  amount  due  the  former 
state  by  the  latter  aa  the  equitable  pro- 
portion of  the  public  debt  of  the  original 
state  of  Virginia  which  was  assumed  by  the 
atate  of  West  Vii^inia  at  the  time  of  its 
creation  aa  a  state.  Demurrer  overruled 
without  prejudice,  and  leave  to  answer 
^ven. 

Statement  by  Mr.  Ohief  Just  fee  FuUer: 

This  is  a  bill  &led^  on  leave,  February  25, 
1006,  by  the  commonwealth  of  Virginia 
against  the  state  of  West  Virginia. 

The  bill  averred  that^ — 

"On  the  1st  day  of  January,  1861,  com- 
plainant was  indebted  in  about  the  sum  of 
$33,000,000  upon  obligations  and  contracts 
made  in  connection  with  the  construction  of 
works  of  internal  improvement  throughout 
her  then  territory.  By  far  the  greater  part 
of  this  indebtedness  was  shown  by  hei 
bonds  and  other  evidences  of  debt,  given 
for  the  large  sums  of  money  which  she  from 
time  to  time  had  borrowed  and  used  for  thf 
above  purpose;  but  a  portion  of  her  Uabil- 
ities,  though  arising  under  contracts  madf 
before  that  date,  had  not  then  been  cov 
ered   by   bonds    issued    for   their   payment 

*Tn  a<idition  to  the  a  bote  liability  to  the 
general  public,  there  was  a  large  indebted 
nesa  evidenced  by  her  bonds  and  other  lia 
biUties  held  by  and  due  to  the  commission- 
ers of  the  sinking  fund  and  the  literary 
fxind  of  the  state^  as  created  under  her  laws, 
amount ing*  the  former,  to  $1,462,0^3,00,  and 
the  tatter,  to  11,543,069.05,  as  of  the  same 
date, 

^'The  official  reports  and  records  show- 
ing the  exact  character  and  amounts  of 
the  public  debt  thus  ccntraeted  and  how 
the  same  wa^  created  are  referred  to,  and 
will  be  produced  upon  a  hearing  of  the  case. 

"(2)  That  portion  of  the  territory 
embraeed  in  what  constitutes  the  present 
territorial  limits  of  Virginia  was,  prior  to 
that  date,  devoted  mainly  to  agriculture) 
and  to  some  extent  to  grazing  and  manu^ 
facturing,  which  afforded  ita  chief  sources  ^ 
of  revenue,  while  that  portion  Included  in 
what  now  constitntea  the  state  of  West 
Virginia  had  vast  potentialities  of  wealtb 
and  revenue  in  the  undeveloped  stores  ol 
minerals  and  timber,  which  had  been  known 
for  many  years  prior  to  the  date  named^ 
and  their  prospective  values,  if  made  access- 
ible  to  the  markets  of  the  country,  were 
understood  to  be  well  *nigh  beyond  eomputa-[20Sl 
tion.  It  was  to  hasten  and  facilitate  the 
development  of  these  sources  of  wealth  and 
revenue  by  the  construction  of  graded  roads, 
bridges^  canaUj  and  railways^  extending 
87  1060 


I 


292-294 


SUFBEMK    OOUBT    OV    THK    VVTOBD    StAT 


Oct.  Tool, 


through  the  state  from  tidewater  towards 
the  Ohio  river,  that  the  commonwealth  of 
Virginia,  in  the  first  quarter  of  the  nine- 
teenth century,  entered  upon  a  system  of 
public  internal  improvements  which  it  was 
contemplated  should  include  the  entire  ter- 
ritory of  the  state,  and  embraced  in  its 
design  the  construction  of  public  works 
adapted,  not  to  the  needs  of  any  one  por- 
tion of  the  state  alone,  but  of  the  entire 
state,  as  a  unit  of  interest.  The  larger 
part  of  these  works  was  constructed  east, 
of  the  Appalachian  range,  as  leading  up  to 
the  undeveloped  territory  west  thereof, 
but  a  very  considerable  portion  of  them 
were,  at  an  expense  of  several  millions  of 
dollars,  constructed  west  of  said  range, 
within  the  territory  now  included  in  the 
state  of  West  Virginia;  and  the  completion 
of  some  of  the  main  lines  of  improvement 
beyond  the  said  range  and  through  to  the 
Ohio  river,  since  the  1st  day  of  January, 
1861,  has  increased  to  a  very  great  and  ma- 
terial extent  the  values  of  real  estate,  in- 
eluding  coal  and  timber,  in  the  said  terri- 
tory now  included  in  West  Virginia,  thus 
carrying  into  effect  the  original  scheme  of 
improvement,  which  could  not  have  been 
done  had  not  the  lines  east  of  said  range 
been  first  constructed;  and  your  oratrix 
believes  and  avers  that  the  property  values 
within  the  limits  of  West  Virginia  have 
been  enormously  enhanced  in  a  large  meas- 
ure by  reason  of  these  improvements.  The 
money  appropriated  to  the  payment  of  the 
annually  accruing  interest  on  the  said  debt, 
prior  to  January  1,  1861,  and  to  the  forma- 
tion of  the  sinking  fund  for  the  ultimate 
redemption  thereof,  was  derived  from  taxes 
imposed  upon  the  property  subject  to  tax- 
ation throupliout  the  entire  state.  The 
first  of  this  indebtedness  to  be  contracted 
was  a  small  amount  borrowed  by  the  state 
in  the  year  1820,  and  the  debt  was  there- 
after from  time  to  time  continued  and  in- 
creased by  renewals  and  new  loans  until 
it  reached  the  amount  above  stated  in  1861. 
[293]  ""(3)  The  commonwealth  of  Virginia  was 
induced  to  enter  upon  the  construction  of 
this  ponera I  system  of  internal  improve- 
ment in  a  very  larpe  measure  for  the  pur- 
pose of  developinp  the  aforesaid  resources 
of  the  western  portion  of  the  state,  now 
constituting  the  state  of  West  Virginia, 
thereby  ameliorating  th«s  condition  of  her 
citi/.ens  residing  therein;  and  it  was  with 
this  view  that  she  took  upon  herself  the 
burden  of  the  public  debt  for  which  her 
bonds  were  issued,  without  which  debt  such 
improvements  could  not  have  been  under- 
taken. In  corroboration  of  this  view  it  will 
appear  from  an  inspection  of  the  legisla- 
tive records  of  the  state,  where  the  vote 
carrving  the  appropriations  for  such  pub- 
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lie  improvements  was  recorded,  that  in  near- 
ly every  initanoe  a  majority  of  thoee  mrs- 
hers  of  the  hoiue  and  senate  of  the  originl 
state,  who  then  represented   the  countia 
now   composing  West   Virginia,   voted  for 
such    appropriations.    Indeed,    it    appeui 
from  those  records  that  a  great  msjority 
of  the  acts  of  the  legislature  of  Vir|iiii 
under  which  said  indebtedness  wss  emtd 
would  have  failed  of  their  passage  hid  tk 
representatives  from  the  counties  cabrml 
in  what  is  now  West  Virginia  opposed  tkor 
enactment,  and  that  a  Texy  laigc  pnpor 
tion  of  said  indebtedness  was  aetnsUj  mb- 
tracted  over  the  votes  of  a  majority  of  tk 
representatives  from  tho  eounties  ssi  d^ 
ies  embraced  in  the  limits  of  the  pnatf 
state  of  Virginia.    This  will  be  fos^  li 
be  true,  not  only  in  the  legislature  for  om 
single  session,  but  in  the  legislatsni  fv 
many  suooeisive  years,  thus  showing  it  to 
have  been  a  fixed  policy  of  the  peopb  h 
that  portion  of  the  state  now 
West  Virginia   to   participate  in, 
and  carry  out  this  general  plan  of  J 
improvements  in  the  state. 

"4.  The  development  of  this  ^ystca  rf 
public  improvements  thus  entered  ipa 
was,  from  its  character  and  extent,  m>» 
sarily  progressive,  and  the  sam 
with  the  general  growth  and 
needs  of  the  state,  and  ws 
above  stated,  in  I86I,  thon^  a  vwy  oet- 
siderable  portion  of  such  impwivt— Is  M 
prior  to  that  time,  been  *eoBstfWtod  mfM 


above  stated,  in  the  territory  now 
tuting  West  Virginia,  in  order  to  bmC  tftt 
needs  of  the  people  of  that  portioa  if  tti 
state  for  their  local  purposes.  As  m^  m 
the  year  I8I6  a  board  of  public  werfci  mi 
created  by  law  for  the  state,  the  mHilai 
of  which  were  elected  by  the  toIms  if  tti 
state  at  large,  and  this  board  had  ii  ifeHp 
the  construction  and  supenrisioii  of  sB  tti 
works  of  public  improvement  in  this  rtiis 
The  annual  reports  of  this  board  wiUli » 
ferred  to  for  information  as  to  the  cln» 
ter,  extent,  cost,  and  location  of  the  pMi 
works  and  internal  improTemeats  eoaibi^ 
ed  in  the  state  prior  to  Januaiy  lsl«  VtL 
The  amounts  expended  upon  the  eoHbi^ 
tion  of  these  works  in  what  is  warn  Wtfl 
Virginia  can  only  he  accurately  i 
by  an  examination  of  the  nu 
in  the  records  of  this  board 
through  a  number  of  years  ■» 
such  expenditures  as  nade  fkosi  tiai  ^ 
time. 

"6.  On  the  17th  of  AprU,  1861,  the  f«|k 
of  Virginia,  in  general  eoaviatka  sM» 
bled,  sdopted  mu  »  »aes  by  wUeh  RM 
intended  to  witl  sw  Vlf]gUa  Itaa  tti 
union  of  the  s.    hiMi  this  srtia* 

considerable  p  ths  ptoali  rf  ^ 
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ginia  (lise^ntedj  and  organizGd  n  separate 
government  which  was  known  and  recog- 
Hked  bj  the  govern  id  en  t  of  the  United 
fBUites  ft3  the  ^restored  state  of  Virginia/ 

6 will  he  hereafter  referred  to  in  this 
i»  the  *  restored  state/ 
On  the  20th  day  of  August,  \mi,  the 
red  state  ot  Virginia^  in  conYention  as- 
^fiibled,  in  the  citj  of  Wheeling,  Virginia^ 
adopted  an  ordinance  to  ^provide  for  the 
formation  of  a  new  state  out  of  the  por- 
tioa  of  the  territory  of  thii  state/  §  9  of 
which  ordinance  was  aa  foUo^vs,  to- wit t 

"'9,  The  new  atate  shall  take  upi>n  itself 
A  juat  proportion  of  the  public  debt  of  the 
oommon wealth  of  Virginia,  prior  to  the  lat 
I  day  of  January,  1B61,  to  be  ascertained  by 
ch&rging  to   it  all   the   state    expenditures 
within  the  limiti  thereofj  and  a  just  propor- 
iion  of  the  ordinary  expenses  of  the  state 
.'^iremment  since  any  part  of  said  debt  was 
contracted,    and    deducting    therefrom    the 
|moneys  paid  into  the  treasury  of  the  *  com- 
mon wealth  from  the  counties  included  with- 
in the  said  new  state  during  said  period. 
All    private    rights   and   interests   tn   lands 
[within  the  proposed  state,  derived  from  the 
Lfawa  of  Virginia  prior  to  such  separation, 
M|yU    remain    valid    and    secure   under   the 
Hn  of  the  proposed  state,  and  shall  be  de- 
Bennined  by  the  laws  now  existing  in  the 
I'ltate  of  Virginia/ 

I  "7.  On  the  3lst  day  of  December,  1862, 
|t»ti  act  waa  passed  by  the  37th  Congress  of 
fthe  United  States  [12  Stat,  at  L.  633,  chap, 
6]i  providing  that  the  new  state  thus 
formed  in  pursuance  of  the  ordinances  of 
the  Whceliog  convention  above  referred  to, 
■hould,  upon  certain  conditions,  be  admitted 
into  the  Union  by  the  name  of  West  Vir- 
ginia, with  a  constitution  which  had  there- 
tofore boen  adopted  for  the  new  state  by 
the  people  t hereof »  such  conditions  being 
that  a  chanfje  flhoiild  he  made  in  such  pro- 
posed const hution  in  regard  to  the  libera- 
tion of  slaveys  tli*3rcio;  and  it  was  provided 
by  this  act  of  Conprc^a  that  whenever  the 
t^resident  of  the  United  States  should  issue 
his  procliiniatioti  stating  the  fact  that  such 
change  had  hrcn  made?  and  ratified,  there- 
upon the  act  admitting  the  new  state  into 
the  Union  should  take  elTect  sixty  days 
after  the  date  of  such  proclamation.  Such 
proclamation  dcchirlrtfr  these  conditions  to 
ha^e  been  complied  with  was  duly  made  by 
President  Lincoln  on  April  20th,  1803,  and 
We&t  Virginia,  in  conformity  therewith  and 
by  the  operation  of  said  a<^t  of  Conj^ess, 
was  admitted  into  the  Union  sa  a  state  on 
the  20th  day  of  JnnCt  1S63;  and  thereupon 
the  state  of  West  Virginia  became  fully 
organized  and  each  of  its  departments  of 
government  commenced  operation  on  the 
date  last  named. 
206  U.  S. 


'*8.  Pending  the  admission  of  the  state 
of  West  Virginia  to  the  Union  the  general 
assembly  of  the  reatored  stati.  of  Virginia 
passed,  February  3,  1S63,  the  following  acit 

^*  'That  all  property — real,  peraonaU  and 
mixed — owned  by,  or  appertaining  to^  thia 
state,  and  being  within  the  boundaries  of 
the  proposed  state  of  West  Virginia,  when 
the  same  becomes  one  of  the  United  States, 
shall  thereupon  pais  to,  and  become  the 
property  of,  the  atate  of  West  Virginia,  and 
without  any  *other  assignment,  convey&nee,[3Cd6] 
or  transfer  or  delivery  than,  is  herein  con* 
tained,  aud  shall  Ln elude,  among  other 
things  not  herein  specified,  all  lands,  build- 
ings, roads,  and  other  internal  improve- 
ments or  parts  thereof,  situated  within  said 
boimdaries,  and  vested  in  this  atate,  or  in 
the  president  and  directors  of  the  literary 
fund,  or  the  board  of  public  worka  thereof* 
or  in  any  person  or  persoai  for  the  use  of 
this  state^  to  the  extent  of  the  interest  and 
eatate  of  this  state  therein  i  and  shall  alao 
indude  the  interest  of  this  itate,  or  of  the 
said  president  and  directors,  or  of  the  aaid 
board  of  public  works «  in  any  parent  bank 
or  branch  doing  busineis  within  said  bound* 
ariesj  aod  all  stocks  of  any  other  company 
or  corporation,  the  principal  office  or  place 
of  business  whereof  is  located  within  said 
boiindarieif  standing  in  the  name  of  this 
etate,  or  of  the  said  president  or  directors, 
or  of  the  said  board  of  public  works,  or  of 
any  person  or  parsona,  for  the  use  of  this 
state/ 

'*  'That  If  the  appropriations  and  trans- 
fera  of  property,  stocks,  and  credits  provided 
for  by  this  act  take  eiTect,  the  state  of  West 
Virginia  shall  duly  account  for  the  same  in 
the  settlement  hereafter  to  be  made  with 
this  state,  provided  that  no  such  propertyj 
stocks,  and  credits  shall  have  been  obtained 
since  the  reorganisation  of  the  state  gov* 
emment/  " 

Complainant  charged  'that  the  property 
which  was  J  by  the  operation  of  this  act, 
appropriated  and  transferred  from  the  state 
of  Virginia  to  the  state  of  West  Virginia, 
and  which  was  aubsequently  received  and 
pnjoyed  by  the  state  of  West  Virginia,  con- 
sisted of  a  number  of  items,  and  the  value 
of  it  amountedi  in  the  aggregate^  to  several 
mill  ions  of  dollars,  the  exact  amount  your 
oratrix  is  unable  at  this  time  more  definite- 
ly to  ascertain  and  state.  That  of  the  bank 
stocks  alone  which  were  transferred  under 
the  operation  of  thia  act,  the  atate  of  West 
Virgtnia  realized  and  received  into  her 
treasury  from  the  sale  thereof  about 
$600,000;  and  that  no  part  of  the  property 
so  received  by  West  Virginia  had  b(^n  ob- 
tained by  Virginia  since  April,  1861.  \ 

•"9»  And  hj  a  further  act  of  the  genera!  [297] 
aaaembly  of  the  reatored  itate  of  Virginia^ 
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passed  on  the  next  day,  February  4th,  1863, 
it  was  enacted: 

"  <1.  That  the  sum  of  $150,000  be.  and  is 
hereby,  appropriated  to  the  state  of  West 
Virginia  out  of  moneys  not  otherwise  ap- 
propriated, when  the  same  shall  have  been 
formed,  organized,  and  admitted  as  one  of 
the  states  of  the  United  States. 

"*2.  That  there  shall  be,  and  hereby  is, 
appropriated  to  the  said  state  of  West  Vir- 
ginia when  the  same  shall  become  one  of 
the  United  States,  all  balances,  not  other- 
wise appropriated,  that  may  remain  in  the 
treasury,  and  all  moneys  not  otherwise  ap- 
propriated, that  may  come  into  the  treas- 
ury up  to  the  time  when  the  said  state  of 
West  Virginia  shall  become  one  of  the 
United  States:  provided,  however,  that 
when  the  said  state  of  West  Virginia  shall 
become  one  of  the  United  States,  it  shall 
be  the  duty  of  the  auditor  of  this  state 
to  make  a  statement  of  all  the  moneys 
that,  up  to  that  time,  have  been  paid 
into  the  treasury  from  coimties  located 
oustide  of  the  boundaries  of  the  said 
state  of  West  Virginia,  and  also  of  all 
moneys  that,  up  to  the  same  time,  have 
been  expended  in  such  coimties,  and  the  im- 
expended  surplus  of  all  such  moneys  shall 
remain  in  the  treasury  and  continue  to  be 
the  property  of  this  state.' 

''And  this  last  named  sum  of  $150,000, 
together  with  other  sums  belonging  to  the 
state  of  Virginia,  were  turned  over  to  and 
received  or  collected  by  the  new  state  of 
West  Virginia  after  its  formation  as  afore- 
said. 

"10.  The  Constitution  of  the  state  of 
West  Virginia,  which  became  operative  and 
was  in  force  when  she  was  admitted  into 
the  Union,  contained  the  following  provi- 
sions: 

''By  §  5  of  article  8  of  said  Constitution 
it  was  provided: 

"'5.  No  debt  shall  be  contracted  by  this 
state  except  to  meet  casual  deficits  in  the 
[298]  revenue,  to  redeem  a  previous  'liability  of 
the  state,  to  suppress  insurrection,  repel 
invasion,  or  defend  the  state  in  time  of 
war.' 

''And  by  §  7  of  article  8  it  was  provided: 

"'7.  The  legislature  may,  at  any  time, 
direct  a  sale  of  the  stocks  owned  by  the 
state,  in  banks  and  other  corporations,  but 
the  proceeds  of  such  sale  shall  be  applied  to 
the  liquidation  of  the  public  debt,  and  here- 
after the  state  shall  not  become  a  stock- 
holder In  any  bank.' 

"And  by  §  8  of  article»8  it  was  provided: 

"'8.  An  equitable  proportion  of  the  pub- 
lic debt  of  the  commonwealth  of  Virginia 
prior  to  the  1st  day  of  January,  in  the  year 
1861,  shall  be  assumed  by  this  state,  and 
the  legislature  shall  ascertain  the  same  as 
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soon  as  may  be  practicable  and  provide  for 
the  liquidation  thereof  by  a  sinking  fund 
sufficient  to  pay  the  accruing  interest  and 
redeem  the  principal  within  thirty-four 
years.' 

"At  the  time  the  Constitution  containing 
these  provisions  was  adopted.  West  Virginia 
did  not  owe,  and  could  not  have  owed^  any 
'puWic  debt*  or  'previous  liability,'  except 
for  her  just,  contributive  proportion  of  the 
public  debt  of  the  original  state  of  Virginia, 
and  for  the  money  and  property  of  the  orig- 
inal state  which  had  been  transferred  to 
and  received  by  her  under  the  acts  of  the 
general  assembly  of  the  restored  state  of 
Virginia,  above  set  forth.  By  the  provi- 
sions of  §  8  of  article  8,  above  cited,  she 
expressly  assumed  her  equitable  proportion 
of  the  debt  of  the  original  state  as  it  ex- 
isted prior  to  the  1st  day  of  January,  1861. 
By  §  5  of  the  same  article  8,  above  set 
forth,  her  Constitution  forbade  the  creation 
of  any  debt  'except  to  meet  casual  deficits 
in  the  revenue,  to  redeem  a  previous  liabili- 
ty of  the  state,'  etc.,  and  there  was  not  and 
could  not  have  been  any  such  'previous 
liability,'  except  her  portion  of  the  debt  of 
the  original  state,  and  her  liability  for  the 
money  and  property  of  the  original  state 
which  had  been  transferred  to  and  received 
by  her  under  the  acts  of  the  general  assem- 
bly of  the  restored  state.  And  §  7  of  the 
same  article  of  her  Constitution,  above 
cited,  'authorized  a  sale  of  the  stocks  owned[299] 
by  the  state,  in  banks  and  other  corpora- 
tions, the  proceeds  to  be  applied  to  the 
liquidation  of  the  public  debt;  and  she  had 
no  such  stocks  except  those  acquired,  as 
above  stated,  from  the  original  state.  This 
section  of  her  Constitution  also  expressly 
required  the  proceeds  of  such  sale  to  be 
applied  to  her  public  debt,  which  public  debt 
could  only  have  been  her  proportion  of  that 
of  the  original  state  of  Virginia,  and  her 
liability  for  the  money  and  property  of  the 
original  state  which  had  been  transferred 
to  her. 

"11.  After  the  year  1866,  and  prior  to 
the  year  1872,  attempts  were  made  at  dif- 
ferent times  by  the  public  authorities  of 
both  the  commonwealth  of  Virginia  and  the 
state  of  West  Virginia,  respectively,  to  as- 
certain their  contributive  proportions  of  the 
common  liability  resting  upon  them  for  the 
public  debt  of  Virginia,  contracted  prior  to 
January  1st,  1861;  but  all  such  attempts 
proved  ineffectual  and  vain,  and  no  aooount- 
ing  or  settlement  of  any  kind  was  ever  had 
between  the  two  states  in  regard  to  this 
debt. 

"12.  The  efforts  looking  to  a  settlement 

by  the  concurrent  action  of  the  two  states 

having  proved   abortive,  and   your   oratrix 

j  being  anxious  to  adjust  the  portion  of  the 
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common  ilebt  ^  whJd)  it  wm  right  that  she 

ihotild  assume  »ad  pay,  upon  tersat  just 
^d  equitable  alike  to  the  pubtio  creditors 
a^d  to  West  Virginia,  made  several  effort i 
io  eEect  such  a  settlement. 

*'Tb«  fip&t  of  tb?ae  was  made  by  the  gen- 
era!  asaembly  which  waa  chosen  at  the  eloie 
of  the  period  of  ^deat ruction  and  reeon^ 
•Iruction/  which»  fonowing  closelj  upon  the 
period  of  disastrous  war,  had  indicted  tjpoa 
^her  people  mjuriea  and  loasea,  the  harmful 
effects  of  which  ware  then  hj  no  means 
realised. 

**The  purpose  of  the  representatives  o^ 
the  eommonwc^aith^  then  just  emerging  from 
conditiona  which  had  impoverished  her 
people  and  paralysed  their  productive  en- 
ergies, to  assume  and  pay  to  the  utmost 
every  dollar  which  her  most  exacting  cred- 
itor could  demand  of  her,  waa  expressed  in 
the  act  of  her  general  assembly,  approved 
March  30,  1871. 
Q  *"By  the  terms  of  settlement  embodied  in 
this  act^  jour  oratrix  undertook  to  give  her 
Dbligationi  bearin^^  6  per  cent  interest  for 
two  thirds  of  tlio  princi|  dK  and  for  two 
thirdB  of  the  past  due  interest,  and  also  for 
two  thirds  of  the  interest  on  that  accrued 
mteresti  which  accrued  int crest ^  to  the  ex- 
tent of  nearly  ^,000,000,  had  been  funded 
after  the  war  in  new  bonds  of  Virginia, 
thus  eapitalidng  at  6  per  cent  not  only  the 
intcTiest,  but  the  interest  upon  that  interest. 

"It  was  soon  apparent  that  Virginia  had 
bf  tbia  measure  Assumed  a  heavier  burden 
than  she  was  able  to  bear,  and  so  other 
plans  for  the  settlement  of  the  state  debt 
were  attempted  by  the  acta  of  the  general 
assembly  of  the  commonwealth  approved 
March  28,  1879,  and  February  14,  1882,  un- 
til at  length  a  final  and  satisfactory  settle- 
ment of  the  portion  of  the  debt  of  the  orig 
inal  state  which  Virginia  should  assume  and 
pay  was  definitely  concluded  by  the  act  of 
February  20,  1892.  Your  oratrix  will  file 
copies  of  each  of  the  acts  of  her  general 
ac-sembly  herein  mentioned  as  exhibits  to 
this  bill,  and  to  be  read  as  part  thereof, 

"13.  As  farther  indicating  the  great  bur- 
den which  your  oratrix,  notwithstanding 
the  disaster  and  loss  above  referred  to,  has 
assumed  and  met  on  account  of  the  common 
debt  of  the  undivided  state,  she  shows  your 
honors  that,  since  January  let,  1861,  she 
has  actually  paid  off,  retired,  iJ)d  dis- 
charged, or  assumed  and  given  her  new  out- 
standing obligations  for,  the  aggregate  sum 
of  over  $71,000,000,  as  will  more  particu- 
larly appear  from  a  statement  thereof  filed 
as  an  exhibit  herewith  and  hereinafter  re- 
ferred to  as  exhibit  number  7* 

"It  is  proper  in  this  connection  to  call 
attention  to  the  fact  that,  while  your  ora- 
trix has  made  this  large  contribution  to- 
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ward  the  settlement  of  the  common  debt^ 
West  Virginia  has  not  paid  one  dollar  there- 
of; and  although,  in  the  enrly  years  of  her 
history,  she  repeatedly  conceded  that  there 
was  some  portion  of  that  debt  which  should 
equitably  be  borne  by  her,  her  properly 
coQstituted  authorities  have  for  a  number 
*of  years  refused  to  recognize  that  any  lia-[301] 
bility  whatever  reeled  upon  her  on  that  ae- 
countf  and  have  declined  eves  to  enter  into 
an  accounting  or  to  treat  with  jour  oratrix 
in  reference  thereto. 

"It  would  seem  from  the  above  state  - 
inent  that  Virginia  has  already  done  as 
much  under  all  the  eircumstancea  as  aha 
could  be  fairly  expected  to  do  towards  pay- 
ing  off  the  common  public  debt  of  the  old 
state.  Such  was  the  view  and  purpose  of 
the  general  assembly  in  the  several  acts 
above  cited. 

'*A  question  may  be  raised  as  to  whether 
au^h  was  the  effect  of  the  language  u»ed 
In  the  act  of  March  3Q,  1S71|  with  respect 
to  the  certificates  issued  thereunder;  hut 
the  grejit  mass  of  the  creditors  entitled  to 
whatever  may  be  due  upon  the  unfunded 
obligations  of  the  undivided  state  have  in 
effect  agreed,  as  will  be  hereinafter  shown, 
to  waive  any  such  question^  and  to  accept 
the  adjudication  of  this  court  in  this  cause 
against  West  Virginia  in  full  discharge  of 
all  their  daims,  thus  giving  that  effect 
to  the  act  of  March  30,  1871,  which  it  was 
the  puq>o8e  of  jour  oratrix  that  it  should 
have. 

^'14.  By  each  of  the  acts  lor  the  settle* 
ment  of  her  debt,  above  recited.  It  was  pro- 
vided that  the  bonds  of  undivided  Virginia, 
so  far  as  not  funded  in  the  new  obligations 
given  by  your  oratrix,  should  be  surrendered 
to  and  held  by  your  oratrix,  who,  either 
by  the  express  terms  of  the  settlement  pro- 
vided for  by  said  acts,  or  as  a  just  and 
equitable  consequence  therefrom^  received 
and  holds  said  ortginal  bonds  so  far  as  un- 
funded^ in  trust  for  the  creditor  who  de- 
posited the  same  with  her,  or  his  assigns; 
and  certificates  to  this  effect  were  given  by 
your  oratrix  to  each  creditor  whose  old 
Virginia  bond  was  so  surrendered  to  her. 

''^Having,  as  an  essential  part  of  the  con* 
tract  for  the  adjust  meat  of  the  eommoa 
debt  of  the  original  state,  entered  into  this 
fiduciary  relation  hi  referenee  to  these 
bonds,  it  became  her  obligation  of  dutj  to 
the  creditors  who  had  confided  their  se- 
curities to  her  keeping,  as  weH  aa  to  her 
own  people,  whose  credit  and  fair  name  re- 
quired that  these  obligations  'of  the  old[30£l 
state  should  he  fairly  and  honorably  ad- 
justed,  to  do  all  in  her  power  to  bring 
about  a,  determination  of  West  Virginis's 
just    liability    in    respect    thereto,    and,    If 
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possible,  the  recognition  and  settlement  of 
the  same  by  that  state. 

"Only  after  exhausting  every  means  of 
amicable  negotiation,  and  having  her  over- 
tures to  that  end  repeatedly  refused,  and 
as  a  last  resort,  has  your  oratrix  been  con- 
strained  at  length  reluctantly  to  apply  to 
this,  the  only  tribunal  which  can  afford  re- 
lief,  for  an  adjudication  and  determination 
of  this  question,  of  such  vast  importance  to 
your  oratrix  and  to  all  of  her  people. 

''15.  All  of  the  bonds  and  obligations  and 
other  evidences  of  the  indebtedness  of  the 
original  state  of  Virginia  outstanding  and 
contracted  on  January  1,  1861,  as  stated 
in  paragraph  1,  of  this  bill,  except  a  com- 
paratively insignificant  sum,  not  amount- 
ing to  1  per  cent  of  the  aggregate  of  those 
liabilities,  have  been  taken  up  and  are  now 
actually  held  by  your  oratrix,  and  she  haa 
the  right  to  call  upon  West  Virginia  for  a 
settlement  with  respect  thereto.  They  are 
too  numerous  and  involve  too  great  a  num- 
ber of  transactions  running  through  many 
years,  for  it  to  be  practicable  to  exhibit 
them  here  in  detail,  but  the  original  bonds 
and  other  evidences  of  indebtedness  so  paid 
off  or  retired  and  now  held  by  your  oratrix 
will,  when  it  shall  be  proper  to  do  so,  be 
exhibited  to  the  master,  who  shall  take  the 
accounts  hereinafter  prayed  for. 

"16.  Of  the  evidences  of  indebtedness 
representing  principal  and  interest  of  thv 
liabilities  of  Virginia  contracted  before  hex 
dismemberment,  those  so  paid  off  or  retired 
by  your  oratrix  and  now  held  by  her  in  her 
own  right,  exclusive  of  the  amounts  rep- 
resented by  the  certificates  issued  under  the 
funding  acts  aforesaid,  amount,  in  the  ag- 
gregate, including  the  interest  to  be  fairly 
computed  thereon  to  this  date,  to  a  very 
large  sum,  considerably  in  excess  of 
$25,000,000,  by  far  the  greater  part  of  it 
being  now,  of  course,  on  account  of  the  in- 
terest computed  thereon,  at  the  rate  of 
6  per  cent  per  annum,  the  then  legal  rate 
in  both  states. 
[803]  **Tor  all  of  these  obligations  taken  up 
and  payments  made  on  account  of  the  com- 
mon debt,  your  oratrix  has,  in  her  own 
right,  a  just  claim  against  West  Virginia 
for  contribution  to  the  extent  of  West  Vir- 
ginians equitable  liability  therefor. 

'*17.  In  addition  to  the  above  bonds 
there  were  outstanding  on  the  lat  day  of 
January,  18G1,  certain  obligations  of  the 
state  of  Virginia  as  guarantor  upon  some 
of  the  securities  issued  by  internal  impro\'e- 
mont  companies,  which  your  oratrix  was 
called  upon  to  provide  for  and  settle.  They 
were  not  comparatively  of  very  large 
amount,  however,  and  the  questions  in- 
volvoil  in  connection  therewith  can  be  stat- 
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cd  and  settled  in  tha 
prayed  for  to  be  taken  betwen  the  tn 
states;  and  in  such  aooonnts  your  ontrii 
will  also  ask  to  hav«  included  all  laeh  itcM 
of  debit  against  the  atate  of  Weit  Tapm 
on  account  of  the  property  and  Boeeii  d 
the  original  state  which  wen  nomA  m 
appropriated  by  West  Virginia  wUek  nsj 
not  have  been  apecifically  or 
stated  herein.  These  items  of 
between  the  two  states  are  eo  nn 
varied  and  extend  throughout  a  period  if 
so  many  years'  duration  that  it  is  iapMi 
ble,  from  the  nature  of  the  eaee,  to  Man 
all  of  them  in  this  biU;  and  the  ueoHK 
between  the  two  states  ean  only  be  titai 
and  settled,  and  the  balanoe  doe  yov  on- 
trix  thereon  ascertained,  under  the  npv* 
vision  of  a  court  of  equity, 

"18.  Your  oratrix  ehu^  that  the  Gi- 
bility  of  the  state  of  West  l^ipsia,  for  • 
just  and  equitable  proportion  of  the  psUi 
debt  of  Virginia,  as  of  the  time  when  tki 
state  of  West  Virginia  was  created,  nito 
upon  the  following,  among  many  gnssfe 
which  might  be  indicated  here: 

"First.  The  area  of  the  territory  sw 
known  as  the  state  of  West  Virginia  fsrarf 
about  one  third  of  the  territory  of  tti 
commonwealth  of  Virginin  when  this  ph- 
lie  debt  was  created,  and  its  popuhtios  m- 
eluded  about  one  third  of  that  of  tht  fl^t 
inal  state  at  the  time  of  its  ilieiiwhrfrf 
And  the  state  of  West  Virginia  did,  hj  tie 
acquisition  and  appropriation  of  sack  tV' 
ritory,  with  the  population  thereof,  i 
'therewith  liability  for  a  just  t 
proportion  of  the  public  debt  cnslsl  fri* 
to  the  partition  of  such  tenitory. 

"Second.  The  liability  of  West  Tm^ 
for  a  just  proportion  of  the  pubUe  iM  tl 
the  commonwealth  of  l^rginla,  as  Ik  hM 
prior  to  the  creation  and  crsetion  sf  tli 
state  of  West  Virginia,  forms  part  sf  k« 
%'ery  political  existence,  and  is  sn  mm- 
tial  constituent  of  her  fnndamcatsi  kv  • 
shown  in  the  said  ordinance  adopted  il 
Wheeling  on  the  20th  dmj  of  Ai^ail,  M 
in  which  the  method  of  aaeBrtaiaiii  k* 
liability  on  aecoimt  of  anid  M^  h  f^ 
scribed.  And  tUa  HabDIty  is  li^MM  k 
the  Constitution  under  wUdi  ihs  «■  ii* 
mitted  as  a  sUU  into  tha  lUnl  IM^ 
and  was  one  of  tha  eoadHJona  nadsr  vli* 
the  was  ereatad  a  atnfta  ni 
the  Union. 

"Third.  Tha  stnta  of  W 
further,  by  tha  rapantad 

joint  reaolutioa  of  hi     ~ 

nised  her  HabiUty  for  a  Jwl  nmortta' 
this  debt. 

'fourth.  Tha        Aa    of    W 
has,  since  her  e       «      an  a  i 
from  the  state  ok  ▼■       la  laal  aii  pm** 
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f^TDpertj,  amounting  !n  valuer  i<3  mfiny  mfil 
ions  of  dollars,  and  held  and  enjoyed  the 
BamCt  but  upon  expressed  condition  that  a  he 
ibould  dtilj  aQCount  for  the  same  in  a  aot- 
tlcmc-nt  thereafter  to  be  had  between  her 
and  the  (common wealth  of  Virginia. 

*TJfth.  While  the  transfer  of  this  prop- 
ertjt  real  and  personal,  and  alaa  of  certain 
monejn  of  the  commonwealth  of  Virginia, 
purport  to  have  been  made  to  the  at  at  a  of 
West  Virginia  by  tlie  act  of  *the  restored 
government  of  Virglnja,*  there  wore  in 
fact  represented  in  said  *  re  stored  govern- 
ment' and  in  the  legislature  thereof  no 
other  people  and  no  other  territory  than 
that  which  then,  oa  now^  eoiiBtitnte  the 
state  of  We&t  Virginia. 

"19.  The  general  assembly  of  Virginia, 
being  anxious  to  effect  a  settlement  of  the 
portion  of  the  common  debt  of  the  undivid- 
ed state  which  remained  unadjusted,  and, 
if  possible,  to  bring  this  about  with  the 
Jlriendlj  co-operation  and  concurrence  *of 
West  Virginia,  adopted:  'A  joint  resolution 
to  provide  for  adjusting  with  tho  »tat^  of 
W^t  Virginia  the  proportion  of  the  pAiblic 
debt  of  the  original  state  of  Virgin *a  proper 
to  be  borne  by  the  state  of  West  Virginia, 
and  for  the  application  of  whatever  may  be 
received  from  the  state  of  West  Virginia  to 
the  payment  of  those  found  to  be  entitled 
to  the  same,*  approved  March  6,  1894.  A 
copy  of  this  resolution  will  be  hereinafter 
shown  ai  an  exhibH  to  this  bill,  to  be  read 
M  ft  p&rt  thereof. 

'TJnder  this  resolution  a  commissi Jon  of 
■even  members  was  appointed  for  the  pur- 
pose  of  carrying  into  f^ffect  the  objects  ex- 
pressed therein* 

"The  efforts  made  by  this  commisaion, 
acting  under  the  above  rei?iolution,  to  bring 
about  a  settlement  with  West  Virginia, 
having  proved  ineffectual,  and  the  overture 
which  the  commission^  with  the  active  co- 
operation of  the  Honorable  Charles  T. 
CFerral^  the  tht*n  |Tovprnnr  of  the  common- 
wealth, made  to  the  authorities  of  West 
Virginia  for  the  purpose  of  bringing  about 
a  friendly  adjustment,  having  been  declined^ 
the  general  assembly  of  Virginia  parsed 
the  act  approved  ^farch  6,  IDOO,  entitled 
'An  Act  to  Provide  for  the  Settlement  with 
West  Virjijinia  of  tht*  Proportion  of  the  Pub- 
lic Df'bt  of  the  Original  State  of  Virginia 
Proper  to  be  Borne  hy  West  Vir;^nia,  and 
for  the  Protect  ion  of  the  Commonwealth  of 
Virginia  in  the  Premises/  the  purpose  of 
which  a<.t  is  suilkiently  set  forth  in  its  ti- 
tle, and  a  popy  of  the  act  will  also  be  here- 
inafter rthriu  n  as  one  of  the  exhibits  here- 
with filed. 

"lU.  T}ic  otjinmission,  acting  under  said 
last  men  tjoncd  act,  made  most  earnest 
efforts  to  bring  about  an  amicable  adjust- 
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ment  of  the  matters  bereinbefore  set  forth 
with  West  Virginia^  but  all  of  their  cfTorta 
in  that  behalf  proved  inelfeetua!  and  una* 
vailing.  An  application  to  this  honorable 
court  being  thus  left  as  the  only  alternative 
for  Virginia^  this  suit  has  been  instituted 
at  the  request  and  direction  of  the  said 
commission^  and  in  strict  conformity  with 
the  provisions  of  the  said  aet  of  Martsh  $, 
1900,  all  of  which  will  be  more  fully  and 
completely  *shown  by  the  report  of  the  aaid[S<l6i"^ 
commission  dated  January  6}  1906,  made  to 
the  general  assembly  of  Virginia;  now  in 
session,  a  copy  of  which  report  and  the  doc- 
uments accompanying  the  same^  and  re- 
ferred to  therein,  will  be  exiiibtted  aa  a  part 
of  this  bill." 

2i.  Enumerates  exhibiti  attached  to  tba 
bill  and  prayed  to  be  regarded  as  part 
thereof. 

22.  The  bill  prayed;  "Foraamneh,  there* 
fore,  as  yonr  oratrix  is  remediless  save  in 
this  form  and  forum,  and  to  the  end  that 
the  state  of  West  Virginia  ma-f  be  duly 
served;  through  her  governor  and  attorney 
general;  with  a  copy  of  this  bill,  your  ora- 
trtK  prays  that  the  said  state  of  West  Vir- 
ginia may  be  made  a  party  defendant  to 
this  bill,  and  required  to  answer  the  same, 
that  all  proper  accounts  may  be  taken  to 
determine  and  ascertain  the  balance  due 
from  the  state  of  Weat  Virginia  to  your 
oratrix^  in  her  own  Hght  and  as  trustee  as 
aforesaid  i  that  the  principles  upon  which 
such  accounting  shall  be  had  may  be  ascer- 
tained and  declared,  and  a  true  and  proper 
settlement  made  of  the  matters  and  thinga 
above  recited  and  set  forth;  that  such  ae- 
counting  be  bad  and  settlement  made,  under 
the  supervision  and  direction  of  this  court 
by  such  auditor  or  master  as  may  by  th« 
court  be  selected  and  empowered  to  that 
end,  and  that  proper  and  full  reports  of 
such  accounting  and  settlement  may  be 
made  to  thia  court;  that  the  state  of  Weat 
Virginia  may  tie  required  to  produce  before 
such  auditor  or  maater^  lo  to  be  appointed, 
all  such  oflicial  entries^  documents,  reports, 
and  proceedings  as  may  be  among  her  pub- 
lic records  or  official  files  and  may  tend  to 
show  the  facta  and  the  true  and  actual 
state  of  a42counts  growing  out  of  the  mat- 
ters and  things  above  recited  and  set  forth, 
in  order  to  a  full  and  correct  settlement  and 
adjustment  of  the  accounts  between  the  two 
states;  that  this  court  will  adjudicate  and 
determine  the  amount  due  to  your  oratrii 
by  the  state  of  West  Virginia  in  the  prem- 
isF-s  ;  and  that  all  such  other  and  further  and 
general  relief  be  granted  unto  your  oratrli 
in  t  ho  premises  as  the  nature  of  her  case 
may  require  or  to  equity  may  seem  meet,"  ^ 

'Attached  to  the  bill  were  the  numerous [307^ 
exhibits  referred  to. 
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The  state  of  West  Virginia  demurred  and 
assigned  special  causes  as  follows: 

"First.  That  it  appears  by  said  bill  that 
there  is  a  misjoinder  of  parties  plaintiff  and 
a  misjoinder  of  causes  of  action.  The  said 
bill  is  brought  by  the  commonwealth  of 
Virginia  to  recover  debts  alleged  to  be  due 
to  her  in  her  own  right  from  the  defendant 
for  property  and  money  alleged  to  have 
been  transferred  and  delivered  to  the  de- 
fendant under  certain  acts  of  the  legislature 
passed  in  1863.  and  also,  as  trustee  for  the 
owners  of  certain  certificates  mentioned 
and  described  in  said  bill,  to  have  an  ac- 
counting to  ascertain  and  declare  the 
amount  claimed  to  be  due  from  the  defend- 
ant as  her  just  proportion  of  the  public 
debt  of  the  plaintiff  prior  to  the  Ist  day  of 
January,   1861. 

*'Second.  That  this  court  has  no  juris- 
diction of  either  the  parties  to  or  the  sub- 
ject-matter of  this  action,  because  it  ap- 
pears by  the  said  bill  that  the  matters 
therein  set  forth  do  not  constitute,  within 
the  moaning  of  the  Constitution  of  the 
United  States,  such  a  controversy  or  such 
controversies,  between  the  commonwealth 
of  Virginia  and  the  state  of  West  Virginia 
as  can  be  heard  and  determined  in  this 
court,  and  this  court  has  no  power  to  ren- 
der or  enforce  any  final  judgment  or  decree 
thereon. 

''Third.  That  it  appears  by  said  bill 
that  the  plaintiff  herein  sues  as  trustee  for 
the  benefit  of  a  number  of  individuals  who 
are  the  alleged  owners  of  certain  certificates 
in  the  said  bill  set  forth  and  described. 

'•Fourth.  That  the  said  bill  dt>os  not 
state  facts  sufficient  to  entitle  the  common- 
wealth of  Virginia  to  the  relief  prayed  for, 
or  to  any  relief,  either  in  her  own  right  or 
as  trustee  for  the  owners  of  the  certificates 
therein  set  forth  and  described. 

"Fifth.  That  it  does  not  appear  by  said 
bill  that  the  attorney  general  has  ever  been 
authorized  to  institute  and  prosecute  this 
suit  in  the  name  of  the  commonwealth  of 
Virginia  in  her  own  rijrht,  hut  only  as 
[808] trustee  for  the  use  and  ^benefit  of  the  own- 
ers of  certain  certificates  mentioned  in  the 
act  of  March  6,  1900,  which  is  referred  to 
and  made  part  of  said  bill. 

"Sixth.  That  the  said  bill  does  not  suffi- 
ciently and  definitely  8«t  forth  the  daiins 
and  demands  relied  upon,  but  the  mllega* 
tions  thereof  are  so  indefinite  and  uncer- 
tain that  no  proper  answer  eui  bo  modi 
thereto. 

''Seventh.  That  the  allegations  in  the 
said  bill  are  not  soflScient  to  entitle  the 
plaintiff  therein,  either  in  her  own  right 
or  as  trustee,  to  an  account  or  to  a  disoov- 
ery  from  this  defendant. 

"Eighth.  That  the  said  bill  does  not  oon- 
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tain  any  prayer  far  a 
or  any  other  final  relief 
fendant." 

Hearing  on  the 
11,  12,  1907. 


agaiDSt  tUil^ 


and  filedsUf 


Messrs.  WHIiaB  A. 
Conrad  argued  the 
for  complainant: 

If  this  court  has  no  JnrisdietioB  of  Uf 
controversies  arising  out  of  demsidi  fv 
money,  or  obligations  for  the  paywst  rf 
money,  between  states,  then  neitlMr  tUi 
court  nor  any  other  Federal  eont  eorii 
have  jurisdiction  of  any  sudi  pccniuy 
"controversy  between  citlaeas  of  difemk 
states,"  or  of  controversies  to  whUt  s  ittii 
is  a  party,  or  of  a  oontroversy  to  wUeh 
the  United  SUtes  is  a  party,  f or  is  och 
case  the  jurisdiction  is  oonferred  ^  pt* 
cisely  the  same  language. 

Chisholm  v.  Geoigia,  2  DalL  419, 1  L  li 
440;  Hans  t.  Louisiana,  IM  U.  &  1,  tt  L 
ed.  842,  10  Sup.  Gt.  Bep.  504;  Obha  t.  Vw 
ginia,  6  Wheat.  S64,  S75-440,  6  L  cd.  2S- 
299;  Missouri  t.  Illinois,  180  U.  S.  90L  4S 
L.  ed.  497,  21  Sup.  Ct  R^  331;  Ksmh 
V.  Colorado,  186  U.  &  125^  48  L.  ed.  m 
22  Sup.  a.  Rep.  581;  Georgia  t.  BiaihM 
2  Dall.  402,  1  L.  ed.  433;  Texas  v.  WUta, 
7  Wall.  700,  19  L.  ed.  227;  Florida  v.  Ar 
derson,  91  U.  S.  687,  23  L.  ed.  890;  AUui 
V.  Burr,  115  U.  &  413,  29  U  el  418^  • 
Sup.  a.  Rep.  81;  United  States  ▼.  North 
CaroUna,  136  U.  S.  211,  34  L.  cd.  W  U 
Sup.  Gt.  Rep.  920;  United  SUtes  v.  Tn^ 
143  U.  S.  621,  38  L.  ed.  286,  18  Sup  a 
Rep.  488;  United  SUtes  ▼.  meta^m,  m 
U.  S.  379,  396,  406,  47  L.  ed.  UOS,  IMH 
1113,  23  Sap.  a.  Rep.  742;  SooU  DUflU 
V.  North  Csrolina,  192  U.  &  888»  48  L  li 
448,   24   Sup.   Gt.   Rep.   288. 

The  Supreme  Court  hath  eidarife  jflii- 
diction  in  every  oontiovw^  of  a  ciffl  M- 
ture  between  two  or  mora  aUtea 

Chisholm  ▼.  Georgia.  2  DaU.  4nL  1  Lii 
445. 

QuesUons  of  boundary.  tmitaM  ^ 
and  property  riglita  of  all  ktads  an  fHft 
for  this  Jurisdletkm. 

2  Tucker,  Oonst.  p.  788. 

The  juiisdietion  of  the  eoort  «B  Mlli 
defeated  heeaon  the  piaUtiff  a^  Mlli 
able  to  ooleet  tnm  the  flifmdit.  m  It* 
cause  this  eeot  may  be  vaUs  to  sMpi 
the  defendaat  aiiiMHj  to  pay  iHh •■* 
the  eowrt  may  adgnafi  «bA  ^tmrn  to  Is  «■ 
by  him. 

Garter  ▼.  8UK  4t  U.  AM.88il8IJ» 
St.  Rep.  404^  8  ■-  •^;  TMlei  Stato* 
North  OMoUDa.  Li.  Ltll.MLii« 
10   Supu  OL  IMM  flUtai  ^ 

Mi  u-  H-        408^  41  L  el  INI* 

as«& 
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Tried  b;  tlie  name  prindplet  whicb  have 
controlled  ibis  court  and  the  state  oouits 
in  respect  to  judgmentB  entered  against  mu- 
itiefiw]  ^rporatJonSi  there  can  be  no  ques- 
tion that  the  faet  that  an  effective  execu- 
tion cannot  be  iseued  upon  the  judgment 
does  not  inv^alidate  the  judgment. 

2  Dill.  Mun.  Corp,  4th  ed.  §§  570,  S66; 
Tiedeman^  Mun.  Corp.  I  21^. 

Tbi?  esiecution  is  in  no  sense  and  undar 
no  circumstancei  an  essential  part  of  the 
judgment. 

Freeman t  Judgm.  §  E. 

Mr.  Cbailes  E.  Kogg  argued  the  eauae, 
and,  with  Meagre.  C.  W,  Majj  W.  MoUohan^ 
George  W.  McClintic,  and  W,  G.  Matthews, 
filed  a  bnef  for  defendant: 

This  is  not  a  controversy  between  two 
states . 

New  Hampshire  T.  Louisiana,  108  U.  S^ 
76,  27  L.  ed,  656,  2  Sup,  Ct,  Rep.  176;  Be 
Hartung,  9S  Wis.  140,  73  N.  W.  088;  Peo- 
ple ex  reL  Mol<>ney  w.  General  Electric  R, 
Co.  172  111.  120,  m  N.  E.  158. 

To  create  a  controversy  between  two 
at&tes,  it  seems  to  U3  that  there  must  be 
an  assertion  of  a  substantial  right  of  one 
state  as  such,  which  is  denied  or  repudiated, 
by  the  other,  and  which  relates  to  the  in- 
terests of  each  as  states,  and  that  the  de- 
termination of  the  issue  thus  raised  will 
promote  or  secure  some  substantial  right 
of  the  one  or  the  other  of  these  states  as 
etatos. 

New  Jersey  v.  New  York,  S  Pet.  286,  8 
L,  ed.   !27;   Rhode  Island  v.  Massaichu setts, 

12  Pet.  657,  9  L.  cd.  1233;  Florida  v.  Geor- 
gia. 11  How-  203,  13  L.  ed,  702;  Virginia  v. 
West  Virginia,  11  WalL  39,  20  L.  ed,  67; 
Pennsvlvania  v»  Wheeling  &  B*  Bridge  Co. 
fl   How.   657,   13  L.  ed.  298;    U   How.   528, 

13  U  ed.  71»9;  13  How.  518,  14  L.  ed.  249 j 
1^  How.  429,  16  L.  ed.  436^  Missouri  v. 
Illinois,  ISO  U.  S.  206,  45  L.  ed.  i^l,  21 
Sup.  Ct.  Rep.  331;  South  Dakota  v.  North 
Carolina,  192  U.  S,  289,  48  K  ed.  449,  24 
Sup.  Ct,  Rep.  269. 

The  action  of  the  proposed  new  state 
in  adopting  her  Constitution  by  popular 
vote;  the  consent  of  Virfrinia,  through  her 
legiiilature,  gii^en  to  the  formation  of  the 
new  state,  com  posed  of  the  counties  recited 
in  the  act  giving  her  consent;  and  the  de- 
liberate consent  of  ConfrrKSia,  as  required  bj 
the  Const  it utjon.  conaenting  to  the  forma- 
tion of  the  new  state  and  admitting  her 
ijito  the  Union,— ^^nst itute  a  compact  be- 
tween Virginia  and  West  Virginia,  ths 
terms  of  whicii,  with  refefc^l^^^e  to  the  said 
debt,  form  a  part  of  tbia  compacts  and  are 
inviolable  under  the  Constitution  of  the 
United  Stntos. 

Green  v.  Biddle,  8  Wheat.  1,  5  L.  ed.  547. 
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Mr.  John  G.  Carliile  also  argued  th« 
cause  and  filed  a  brief  for  defendant  - 

Jurisdiction  is  the  power  to  hear  and  de* 
t ermine  a  cause  between  the  paities  to  tb« 
action  who  are  before  the  court,  and  to 
render  a  final  judgment  or  decree,  and  en- 
force its  execution  by  Judicial  process.  Ju- 
dicial tribunals  cannot  take  cognisance  of 
controversies  merely  for  the  purpose  of  aa- 
certain ing  and  declaring  what  the  legal  or 
equitable  rights  of  the  parties  are*  They 
must  render  judgments  or  decrees  which 
remedy  the  wrongs  complained  of,  or  en- 
force the  rights  asserted  in  the  case.  In 
other  words,  their  powers  are  remedial,  not 
merely   declaratory. 

Sheldon  v.  Newton,  3  Ohio  St.  494;   Em 
Ferguson,  9  Johns.  239}  Hopkins  v.  Com.  3 
Met.  460;    Com.  v.   QurtiSf  Thacher,  Grim. 
Gas.  202;  2  Bouvier's  Law  Diet.  26;  John- 
son V.  Jones,  2  Neb.  135;  Black's  Law  Diet. 
p.    63;    Anderson's   Words    &   Phrases,   pp- 
3877-813;  17  Am.  4  Mng.  Enc.  Law,  2d  ed.  p. 
1041;    Daniels   v.   Tearney,   162   U.   S,   418^ 
26   L.  ed.    187;    Applega^te   v.   Lexington  ^ 
C.  County  Min,  Go.  117  U.  S.  26T»  29  L.  ed- 
826,  6  Sup.  Ct.  Rep.  742;  Simmons  v.  Saul, 
138   U.  S.  454,  34  L.  ed.   1061,  11  Sup.  CL 
Rep.  360;  Holmes  v.  Oregon  &  C.  B.  Co.  § 
Sawy.  275,  5  Fed.  534,  7  Sawy.  3S0,  9  Fad-  ^ 
232;   Grignon  v.  Aator,  2  How.  335/ U  L» 
ed.  289;  United  States  v.  Arredondo,  6  Pet.  , 
691,  8  L.  ed.  547;  Decatur  v.  Paulding,  14 
Pet.  4^,  10  L,  ed.  561 ;  Re  Bogart,  2  Sawy,  * 
401,  Fed.  Oaa,  No.  l,5t>6i   Le  Roy  v.  Clay-' 
ton,  "2    Sawy,    499,    Fed.    Cas.    No.    8,268;' 
Riggs   v.  Johnson   County    (United    Statea- 
ex   reL  Riggs  v.  Johnson  County)    Q  WalL| 
187,  18  L.  ed.  773;   MeNitt  v.  Turner,  16 
Wall.  366,  21  L.  ed.  348;   Comett  v.  Wil- 
liams (Nash  V.  Williams)  20  Wall.  £40,  22 
L.  ed.  257. 

The  state  of  West  Virginia  waa  admitted 
into  the  Union  under  the  Constitution 
framed  by  its  convention*  and  approved  by 
the  state  of  Virginia  and  the  Congresa  of 
the  United  States.  And  thus  the  consent 
of  that  body  was  given  to  ail  the  provt- 
Eions  of  the  agreement,  and  it  became  a 
legal  and  constitutional  compact  between 
the  two  states. 

Virginia  v.  West  Virginia,  11  Wall.  M, 
20  L.  ed.  675  Green  v.  Biddle,  8  Wheat. 
1-86^  5  L.  ed.  547-668;  Virginia  v.  Tennes- 
see, 148  U,  S.  503,  87  L.  ^  537,  13  Sup. 
Ct,  Rep.  728. 

If  the  court  has  any  power  to  render 
and  enforce  a  judgment  or  decree  in  tbii 
cause,  which  would  afford  to  the  plaint, [ITb 
effective  and  final  relief,  it  must  be  a  judg- 
ment or  decree  for  a  definite  sum  of  money 
found  to  be  due  to  the  state  of  Virglnii 
on  a   settlement   made   in  the   mode    pro- 
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Tided  by  the  compact;  or  else  the  solemn 
compact  entered  into  with  the  consent  of 
Congress,  thereby  becoming,  as  this  court 
said  in  Pennsylvania  ▼.  Wheeling  &  B. 
Bridge  Co.  13  How.  685,  14  L.  ed.  277,  "a 
law  of  the  Union,"  must  be  wholly  disre- 
garded, and  the  amount  of  the  judgment 
or  decree  must  be  ascertained  according  to 
some  other  rule  or  principle  adopted  by 
the  court,  to  which  the  parties  refused  to 
assent  when  the  compact  was  made.  The 
adoption  of  the  latter  method  is  not  even 
supposable;  for  the  compact  is  either  valid 
or  invalid;  and  if  it  is  valid  it  cannot  be 
disregarded  by  the  court;  while  if  it  is  in- 
valid the  consequence  would  be  that  West 
Virginia  was  unconstitutionally  admitted, 
and  is  not  now  a  state  of  the  Union,  and 
therefore  cannot  be  sued  as  such. 

Green  v.  Biddle,  8  Wheat.  1-^5,  86,  6  L.  ed. 
547-568;  State  v.  Wheeling  &  B.  Bridge  Co. 
13  How.  618,  566,  14  L.  ed.  249,  269;  Poole 
V.  Fleeger,  11  Pet.  185,  209,  9  L.  ed.  680, 
690. 

This  court  oonld  not  compel  the  legis- 
lature of  West  Virginia  to  levy  a  tax,  or 
appropriate  money,  or  issue  bonds  to  pro- 
vide for  the  payment  of  any  judgment  or 
decree  which  might  be  rendered  in  this 
case;,  and  we  may  add  that  it  could  not 
even  appoint  a  receiver  or  commissioner  to 
collect  a  tax  or  to  issue  bonds  for  that  pur- 
pose, even  if  the  tax  had  been  imposed 
by  the  proper  legislative  authority,  or  the 
issue  of  bonds  had  been  duly  authorized. 

Rees  V.  Watertown,  19  Wall.  107,  22  L. 
ed.  72;  Heine  v.  Levee  Comrs.  19  Wall. 
655,  22  L.  ed.  223;  State  Bailroad  Tax 
Cases,  92  U.  S.  575,  23  L.  ed.  663;  Men- 
weather  V.  Garrett,  102  U.  S.  472,  501,  26 
L.  ed.  197,  200;  Heine  v.  Levee  Comrs.  1 
Woods,  247,  Fed.  Cas.  No.  6,325;  Louisiana 
V.  Jumel,  107  U.  S.  711,  27  L.  ed.  448,  2 
Sup.  Ct.  Rep.  128;  Thompson  v.  Allen 
County,  115  U.  S.  550,  29  L.  ed.  472,  6  Sup. 
a.  Rep.  140,  13  Fed.  97. 

In  every  case  since  the  adoption  of  the 
11th  Amendment  of  the  Constitution,  where 
the  court  has  fotmd  that  the  effect  of  grant- 
ing the  relief  sou^t  by  the  plaintiff  would 
be  to  enforce  the  claim  of  an  individual, 
whatever  may  be  its  nature,  against  a 
state,  it  has  denied  its  power,  or  the  power 
of  any  other  court  of  the  United  States,  to 
do  so.  It  can  make  no  difference  what 
means  or  devices  the  parties  may  have  re- 
sorted to  for  the  purpose  of  getting  the 
case  into  the  court,  if  it  appears  that  the 
real  object  of  the  action  and  the  effect  of 
the  judgment  or  decree  would  be  to  con- 
clude the  state  itself,  and  not  merely  its 
ministerial  officers  or  agents,  the  court  has 
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refused  to  exercise  jurisdiction  for  that  pur- 
pose. 

HollingBWorth  v.  Virginia,  3  Dall.  378,  1 
L.  ed.  644;  Osbom  v.  Bank  of  United  States, 

9  Wheat.  738,  6  L.  ed.  204;  Briscoe  v.  Bank 
of  the  Commonwealth,  11  Pet  257,  9  L.  ed. 
709;  Louisiana  v.  Jumel,  107  U.  S.  711,  27 
L.  ed.  448,  2  Sup.  Ct.  Rep.  128;  New  Hamp- 
shire V.  Louisiana,  108  U.  8.  76,  27  L.  ed. 
656,  2  Sup.  Ct  Rep.  176;  Poindexter  v. 
Greenhow,  114  U.  S.  270,  29  L.  ed.  186,  6 
Sup.  Ct.  Rep.  903,  962;  Marye  v.  Parsons, 
114  U.  S.  325,  29  L.  ed.  205,  5  Sup.  Ct 
Rep.  932,  962;  Hagood  t.  Southern,  117  U. 
S.  52,  29  L.  ed.  805,  6  Sup.  a.  Rep.  608; 
Re  Ayers,  123  U.  8.  443,  31  L.  ed.  216,  8 
Sup.  a.  Rep.  164;  Christian  v.  Atlantic  & 
N.  C.  R.  Co.  133  U.  8.  233,  33  L.  ed.  689, 

10  Sup.  Ct.  Rep.  260;  Louisiana  ex  rel. 
New  York  Guaranty  &  L  Co.  v.  Steele,  134 
U.  S.  230,  33  L.  ed.  891,  10  Sup.  a.  Rep. 
511;  Pennoyer  v.  McConnaughy,  140  U.  8. 
1,  35  L.  ed.  363,  11  Sup.  a.  Rep.  699;  Re 
Tyler,  149  U.  8.  164,  37  L.  ed.  689,  13  Sup. 
Ct  Rep.  785;  Reagon  v.  Farmers'  Loan  & 
T.  Co.  154  U.  8.  362,  38  L.  ed.  1014,  4 
Inters.  Com.  Rep.  560,  14  Sup.  Ct.  Rep. 
1047;  Scott  V.  Donald,  165  U.  8.  58,  41 
L.  ed.  632,  17  Sup.  Ct.  Rep.  266;  Tindal  v. 
Wesley,  167  U.  8.  204,  42  L.  ed.  137,  17 
Sup.  Ct.  Rep.  770;  Smyth  v.  Ames,  169  U. 
S.  466,  42  L.  ed.  819,  18  Sup.  a.  Rep.  418; 
Fitts  V.  McGhee,  172  U.  8.  616,  43  L.  ed. 
636,  19  Sup.  Ct.  Rep.  269. 

Mr.  Chief  Justice  Fuller  delivered  tha 
opinion  of  the  oourt: 

The  state  of  West  Virginia  was  admitted 
into  the  Union  June  20,  1863,  under  the 
proclamation  of  the  President  of  the  Unit- 
ed States  of  AprU  20,  1863  [13  Stat  at 
L.  731],  in  pursuance  of  the  act  of  Con- 
gress approved  December  31,  1862  [12  Stat 
at  L.  633,  chap.  6],  upon  the  terms  and 
conditions  prescribed  by  the  common- 
wealth  of  Virginia  in  ordinances  adopt- 
ed in  convention  and  in  acts  passed  by  the 
general  assembly  of  the  restored  govern- 
ment of  the  eommonwealth,  giving  Lor  con- 
sent to  the  formation  of  a  new  state  out 
of  her  territory,  with  a  oonstitution  adopt- 
ed for  the  new  state  by  the  people  thereof. 
The  9th  section  of  the  ordinance  adopted 
by  the  people  of  the  restored  state  of  Vir- 
ginia in  oonvention  assembled  in  the  city 
of  Wheeling,  Virginia,  on  August  20,  1861, 
entitled,  "An  ordinance  to  Provide  for  the 
Formation  of  a  New  State  out  of  a  Por- 
tion of  the  Territory  of  This  State,"  pro- 
vided as  follows: 

"9.  The  new  state  shall  take  upon  iUelf 
a  just  proportion  of  the  public  debt  of  the 
commonwealth  of  Virginia,  prior  to  *the  1st  [816] 

206  V.  a. 


1906. 


YmQmtA  r.  West  ' 


day  of  January,  1801,  to  be  ascertained 
by  charging  to  it  all  state  eipenditurea 
witliin  the  limiiB  theeraf^  and  a  just  pro- 
portion of  the  ordinary  expensea  of  the 
state  govemoient,  aince  any  part  of  iaid 
debt  wda  aontraeted;  and  deducting  there- 
frona  the  money  a  paid  into  th©  treasTiry 
of  the  commonwealth  from  the  counties  in* 
eluded  within  the  said  new  atate  during  the 
aatoe  period.  All  private  rights  and  in- 
teresta  in  lands  within  the  propcysed  state, 
derived  from  the  laws  of  Virginia  prior  to 
such  separationr  aball  romain  valid  and  se- 
cure under  the  iawa  of  the  proposed  state » 
and  shall  be  determined  by  the  laws  now 
existing  in  the  itate  of  Virginia.     ,     *     *' 

The  consent  of  the  comroonwealth  of  Vir* 
ginia  was  given  to  the  formation  of  a  new 
state  on  this  condition.  Febmary  3  and  4, 
1863,  the  general  assembly  of  the  restored 
state  of  Virginia  enacted  two  statutes  in 
pursuance  of  the  provisicns  of  which  money 
and  property  amounting  to  and  of  the  value 
of  several  millions  of  dollars  were,  after  the 
adroisKion  of  the  mew  statei  paid  over  and 
transferred  to  West  Virginia.  The  Constitu- 
tion of  the  state  of  West  Virginia  when  ad- 
mitted contained  these  provisional  being  |g 
5^  7,  and  8  of  article  8  thereof,  as  follows: 

'*6.  No  debt  shall  be  eontraotcd  by  this 
state  except  to  meet  casual  deflcits  in  the 
revenue,  to  redeem  a  previous  liability  of 
the  atate,  to  suppress  insurrection,  repel 
inyasion,  or  defend  the  state  in  time  of 
war." 

'T.  The  legislature  may  at  any  time  di- 
rect a  sale  of  the  stocks  owned  by  the  state 
in  banks  and  other  corporationa,  but  the 
proceeds  of  such  sale  shall  be  applied  to 
the  liquidation  of  the  public  debt;  and  here- 
after the  state  shall  not  become  a  stock- 
holder in  any  bank* 

'*8.  An  equitable  proportion  of  the  public 
debt  of  the  eonimon wealth  of  Virginia,  prior 
to  tbo  first  day  of  January,  in  the  year 
one  thousand  eight  hundred  and  sixty-one, 
shall  be  assumed  by  Ihia  state;  and  the  leg- 
islature shall  ascertain  the  same  as  soon 
as  may  be  practicable,  and  provide  for  the 
liqniilation  thereof  by  a  sinking  fund  suffi- 
I7]cient  to  pay  the  accrning  *  interest  and  re- 
deem the  prirnLipal  within  thirty  four  years/* 

The  "public  debt"  and  the  "previous  lia- 
bility" manifestly  referrc^d  to  a  portion  of 
the  public  debt  of  the  oriyinal  state  of  Vir- 
ginia and  liability  for  tbii  money  and  prop- 
erty uf  tbe  original  s*tate,  which  had  been 
received  by  West  Virginia  under  the  acts 
of  the  grneral  assembly,  above  cited,  en- 
aeted  while  the  territory  and  people  after- 
wards forming  the  stale  of  West  Virginia 
const  it  utpd  a  part  of  the  commonwealth 
of  Virrpuia^  though  one  may  be  involved 
in  the  other;  while  the  provisiona  of  §|  7  and 
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8  were  obvioualy  framed  la  compUanee  with 
the  conditions  on  wMch  the  consent  of  Vir- 
ginia was  given  to  the  creation  of  the  state 
of  West  Virginia,  and  the  money  ^nd  prop- 
erty were  transf erred-  From.  18ft^  to  1905 
various  efforts  were  made  by  Virginia, 
through  its  constituted  authorities,  to  ef- 
fect an  adjustment  and  settlement  with 
West  Virginia  for  an  equitable  proportion 
of  the  public  debt  of  the  undivided  state, 
proper  to  be  borne  and  paid  by  West  Vir- 
ginia,  but  all  these  e^orts  proved  unavail- 
ing,  and  it  is  charged  that  West  Virginia 
refused  or  failed  to  take  any  action  or 
to  do  anything  for  the  purpose  of  bring- 
ing about  a  settlement  or  adjustment  with 
Virginia. 

The  original  jurisdiction  of  this  court 
was  J  therefore,  invoked  by  Virginia  to  pro- 
cure a  decree  for  an  accounting  as  belweeii 
the  two  states,  and^  in  order  to  a  full  and 
correct  adjustment  of  the  accounts,  the  ad- 
judication and  determination  of  the  amount 
due  Virginia  by  West  Virginia  in  the  prem- 
ises« 

But  is  is  objeeted  that  this  court  haa  no 
jurisdiction  because  the  matters  set  forth 
In  th«  bill  do  not  constitute  such  a  contro- 
versy or  such  controversies  as  can  be  heard 
and  determined  in  this  court,  and  beeause 
the  court  has  no  power  to  enforce,  and 
therefore  none  to  render,  any  final  judg- 
ment or  decree  herein.  We  think  these  ob- 
jections are  disposed  of  by  many  decisions 
of  this  court.  Cohen  v.  Virginia,  6  Wheat- 
264,  378,  406,  6  L.  ed.  257,  284,  291;  Kan- 
sas V.  Colorado,  1B6  U.  S,  125,  46  L.  ed- 
838,  22  Sup.  Ct.  Rep-  552,  May  13,  1907, 
200  U.  8.  46,  ante,  056,  27  Sup,  Ct,  Rep. 
655;  Missouri  v,  Illinoig,  180  U,  S.  208,  45 
L.  ed.  407,  21  Sup,  Ct.  Eep.  331,  200  U.  S. 
496,  50  L.  ed.  572,  26  Sup.  Ct,  Rep.  268; 
Georgia  v.  Tennessee  Copper  Co.  May  13, 
*1907,  206  U,  S,  230,  ante,  1038,  27  Sup.  Ct[3W] 
Rup.  618  J  United  States  v.  Texaa,  143  U. 
S.  621,  36  L.  ed.  285,  12  Sup.  a.  Rep.  438; 
United  States  v.  North  Carolina,  136  U, 
S.  211,  34  L.  ed,  336,  10  Sup.  a. 
Kep.  920;  United  States  v.  Michigan,  l&O 
U.  S.  379,  47  L,  ed.  1103,  23  Sup.  a.  Rep, 
742, 

In  Cohen  v.  Virginia,  the  Chief  Justice 
said:  ^^In  the  second  elass,  the  junsdiction 
depends  entirely  on  the  character  of  the  par* 
ties.  In  this  are  comprehended  ^contro* 
versies  between  two  or  more  states,  between 
a  atate  and  citizens  of  another  state/  'and 
between  a  state  and  foreign  states,  citi- 
zensj  or  subjects.*  If  these  be  the  parties, 
it  is  entirely  unimportant  what  may  b« 
the  subject  of  controversy.  Be  it  what  it 
may,  these  parties  have  a  eonatitutional 
right  to  oome  into  the  courts  of  the  Union." 
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And,  referring  to  the  llth  Amendment, 
it  was  further  said: 

*lt  is  a  part  of  our  history  that,  at  the 
adoption  of  the  Constitution,  all  the  states 
were  greatly  indebted;  and  the  apprehen- 
sion that  these  debts  might  be  prosecuted 
in  the  Federal  courts  formed  a  very  serious 
objection  to  that  instrument.  Suits  ware 
instituted,  and  the  court  maintained  its  ju- 
risdiction. The  alarm  was  general;  and,  to 
quiet  the  apprehensions  that  were  so  ex- 
tensively entertained,  this  Amendment  was 
proposed  in  Congress,  and  adopted  by  the 
state  legislatures.  That  its  motive  was  not 
to  maintain  the  sovereignty  of  a  state  from 
the  degradation  supposed  to  attend  a  com- 
pulsory appearance  before  the  tribunal  of 
the  nation  may  be  inferred  from  the  terms 
of  the  Amendment.  It  does  not  compre- 
hend controversies  between  two  or  more 
states,  or  between  a  state  and  a  foreign 
state.  The  jurisdiction  of  the  court  still 
extends  to  these  cases;  and  in  these  a 
state  may  still  be  sued.  We  must  ascribe 
the  Amendment,  then,  to  some  other  cause 
than  the  dignity  of  a  state.  There  is  no 
difficulty  in  finding  this  cause.  Those  Who 
were  inhibited  from  commencing  a  suit 
against  a  state,  or  from  prosecuting  one 
which  might  be  commenced  before  the  adop- 
tion of  the  Amendment,  were  persons  who 
might  probably  be  its  creditors.  There  was 
not  much  reason  to  fear  that  foreign  or 
[S19]sister  states  would  *be  creditors  to  any  con- 
siderable amount,  and  there  was  reason  to 
retain  the  jurisdiction  of  the  court  in  those 
cases,  because  it  might  be  essential  to  the 
preservation  of  peace.  The  Amendment, 
therefore,  extended  to  suits  commenced  or 
prosecuted  by  individuals,  but  not  to  those 
brought  by  states." 

By  the  cases  cited,  and  there  are  many 
more,  it  is  established  that,  in  the  exercise 
of  original  jurisdiction  as  between  states, 
this  court  necessarily  in  such  a  case  as 
this   has  jurisdiction. 

United  States  v.  North  Carolina  and  Unit- 
ed States  V.  Michigan,  supra,  were  contro- 
versies arising  upon  pecuniary  demands,  and 
jurisdiction  was  exercised  in  those  cases 
just  as  in  those  for  the  prevention  of  the 
flow  of  polluted  water  from  one  state  along 
the  borders  of  another  state,  or  of  the 
diminution  in  the  natural  flow  of  rivers 
by  the  state  in  which  they  have  their  sour- 
ces through  and  across  another  state  or 
states,  or  of  the  discharge  of  noxious  gases 
from  works  in  one  state  over  the  territory 
of  another. 

The  object  of  the  suit  is  a  settlement 
with  West  Virginia,  and  to  that  end  a 
determination  and  adjudication  of  the 
amount  due  by  that  state  to  Virginia;  and 
when  this  court  has  ascertained  and  ad- 
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judged  the  proportion  of  the  debt  of  thi 
original  state  which  it  would  be  equitsbli 
for  West  Virgmia  to  pay,  it  ia  not  to  be 
presumed  on  demurrer  that  West  Viipnii 
would  refuse  to  carry  out  the  decree  of  tUi 
court.  If  such  repudiation  should  be  sb- 
solutely  asserted  we  can  tlicn  eonaidcr  If 
what  means  the  decree  may  be  cnibreBd 
Consent  to  be  sued  was  given  when  Woi 
^^ginia  was  admitted  into  the  Cnian,  ssi 
it  must  be  assumed  tliat  the  legislatne  if 
West  Virginia  would,  in  the  natural  ttmm, 
make  provision  for  the  satisfaction  ol  uf 
decree  that  may  be  rendered. 

It  is,  however,  further  insisted  that  tUi 
court  cannot  proceed  to  judgment  beesan 
of  an  alleged  compact  entered  into  betvKi 
Virginia  and  West  Virginia,  with  the  tm- 
sent  of  Congress,  by  which  the  qneitioB  rf 
the  liability  of  West  Vitginia-  to  Vrr- 
ginia  was  submitted  to  the  arbitrament  sad 
award  *of  the  legislature  of  West  \lrgisii[M 
as  the  sole  tribunal  which  could  pan  ipa 
it.  As  we  have  seen,  the  ConstitntioB  d 
West  Virginia,  when  admitted  into  tk 
Union,  contained  the  provision:  "An  equ- 
table  proportion  of  thie  public  debt  of  tk 
conunonwealth  of  Virginia  prior  to  the  fint 
day  of  January,  in  tlie  year  one  thoonil 
eight  hundred  and  sixty-one.  shall  be  u- 
sumed  by  this  state,  and  the  legiilstut 
shall  ascertain  the  same  as  soon  as  ms;  be 
practicable,  and  provide  for  the  lk|iiidstioB 
thereof  by  a  sinking  fund  ...  sad  iv* 
deem  the  principal  within  thiity-fev 
years."  And  it  is  said  that,  on  llsy  U 
1862,  the  legislature  of  Virginia  pssMd  a 
act  entitled  '*An  Act  Giving  the  Oowfli 
of  the  Legislature  of  l^rginia  to  the  Vbras- 
tion  and  Erection  of  a  New  State  witla 
the  Jurisdiction  of  this  State,"  by  wbkb 
consent  was  given  to  the  emtion  of  tti 
proposed  new  state,  '^aocording  to  the  boai- 
aries  and  under  the  provisions  set  fMtb 
in  the  Constitution  for  the  said  state  ^ 
West  ^rginia,  and  the  a^ednk  thMH 
annexed,  proposed  by  the  eonvention  wbkb 
assembled  at  Wheeliag  on  the  SM  i^  "^ 
November,  1861  ;"*  and  that  1^  the  sd  rf 
Congress  the  consent  of  that  body  was  #^ 
en  to  aU  those  provirioH  wIdA  thw  It* 
came  a  oonstitutlonal  and  l«gri  mm^ 
between  the  two  statM.  Tke  Mk  ef  ll« 
13,  1862,  was  not  ma*  a  put  of  the  M 
sUted  in  tlM  UU,  and  ite  ^wXmj  k  i^ 
nied  by  oomnl  for  ^^mfaia,  hiA  H  b 
unnecesaaiy  to  go  into  tint,  for  wtai  1^ 
ginia,  on  Angnat  10^  18ll|  ^  oral— y» 
vided  *Hm  the  foriMtlM  of  a  MV  Ml 
out  of  the  tarritonr  of  tUa  alttbi^"  ail  ii* 
dared  n  vqm  ~  t  mmm  alalB  dtf 
take  up  nm  a  :  prapartta  if  ^ 
public  d  oi 
ginia  prior  io  ^  of 


vha  «     MMwaalU  rf  1^ 
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to  be  ascertained  as  proYided^  it  ii  to  be 
Btipposcd  that  the  new  state  had  thi«  in 
mind  when  it  framed  its  own  Constitution, 
and  that  when  that  instrument  provided 
that  its  legislature  ahauld  ''ascertain  the 
same  aa  soon  as  practicable/'  it  referred  to 
the  method  of  aacertaining  prescribed  by 
the  Viiiginia  convention.  Heading  the  Vir- 
ginia ordinance  and  the  West  Virginia 
constitutional  provision  in  puri  maivrm^  it 
tl]  follows  *that  what  was  nte&nt  hf  the 
t^xpr**aaion  that  the  '^legislature  shall  as* 
certain'*  was  that  the  legiBtature  should 
aBc?ert;iini  &a  soon  as  practicable,  tH  re- 
mit of  the  pursuit  of  the  method  pre* 
scribed,  and  provide  for  the  liquidation 
of  th^  amount  so  ascertained.  And  it 
may  welJ  be  inquired  why,  in  the  forty - 
three  years  that  have  elapsed  since  the  al* 
leg«^d  compact  was  entered  into,  West  Vir- 
ginia has  never  indicated  that  she  stood  up- 
on  such  a  compact,  and,  if  so,  why  no  step 
has  ever  been  taken  by  West  Virginia  to 
enter  upon  the  performance  of  the  duty 
which  such  "^compact**  imposed,  and  to  no* 
tify  Virginia  that  she  was  ready  and  will- 
ing  to   discharge    such    duty. 

It  is  also  urged  that  Virginia  had  no 
interest  in  the  subjeet'Tn after  of  the  contro- 
versy because  she  had  been  released  from 
ftl)  liability  on  account  of  the  public  debt 
of  the  old  common  we  althi  evidenced  by  her 
bonds  outstanding  on  the  lat  day  of  Jan- 
uary, 1831.  This  relate  to  the  acts  of  the 
general  assembly  of  Virginia  of  March  30, 
1871,  March  28"  1870.  February  14,  1S82, 
February  20,  18S*2,  March  6,  1S94,  and  March 
6,  ISJOO.  According  to  the  bill,  Virginia,  by 
the  act  of  March  30,  11^71,  and  subsequent 
acts,  in  an  attempt  to  provide  for  the 
funding  and  payment  of  the  public  debt, 
having  estimated  that  the  liability  of  West 
Virginia  was  for  one  third  of  the  amount 
of  the  old  bondsij  provided  for  the  issue  of 
new  bonds  to  the  amount  of  two  thirds 
of  the  total,  and  for  the  is^uc  of  certificates  | 
for  the  other  third,  which  showed  that  Vir- 
ginia held  the  old  bonds,  so  far  as  unfunded, 
in  trust  for  the  holders  or  their  assignees, 
to  be  paid  by  the  funds  expected  to  be 
obtained  from  West  Virginia  as  her  "just 
and  equitable  proportion  of  the  public 
debt."  The  legislation  resulted  in  the  sur- 
render of  most  of  the  old  bonds  to  Virginia, 
satisfied  as  to  two  thirds,  and  held  as  se- 
curity for  the  creditors  as  to  one  third. 
We  do  not  care  to  take  up  and  discuss 
this  legislation.  We  are  satisfied  that,  as 
we  have  jurisdiction,  these  questions  ought 
not  to  be  passed  upon  on  demurrer.  Kansas 
V.  Colorado,  185  U.  S.  125,  144,  145,  46  L. 
ed.  838,  845,  846,  22  Sup.  a.  Rep.  552.  And 
this  also  furnishes  sufficient  ground  for  not 
considoring  at  length  the  objection  of  multi- 
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fariouaneea*  'The  observations  of  I^ord  Cot- [3! 
tenham,  in  Campbell  v.  Mackay,  1  MyL  Jt 
C,  60S  J  that  It  is  impractieabte  to  lay  down  _! 
any  rule  aa  to  what  constitutes  multifari- 
ousness, as  an  abstract  proposition;  that 
each  case  must  depend  upon  its  own  eir^ 
cumstanees-f  and  much  mtut  be  left  whel  i 
the  authoritiea  leave  it,  to  the  sound  dis- 
cretion of  the  eourt, — have  been  often  af- 
firmed in  this  court.  Oliver  v,  Piatt,  3  How. 
333,  411,  11  L.  ed.  622,  4^57;  Gaines  v.  Chew, 
2  How,  619,  642,  11  L.  ed.  402,  411.  But 
we  do  not  mean  to  rule  that  the  bill  is 
multifarious.  It  is  true  that  the  prayer 
Gontaius,  among  other  things,  the  request, 
"that  all  proper  accouata  ms.^  be  taken  to 
determine  and  ascertain  the  balance  due 
from  the  state  of  West  Virginia  to  your 
oratrix  in  her  own  right  and  as  trustee 
aforesaid,'^  but  it  also  pray  a  that  the 
court  **wiU  adjudicate  and  determme  the 
amount  due  to  your  oratrix  hy  the  statu 
of  West  Virginia  in  the  premises,"  And 
we  understand  the  reference  to  holding  in 
trust  to  be  in  the  Interest  of  mere  coaven- 
ience,  and  that  the  bill  cannot  properly  be 
regarded  as  aeekiog  in  chief  anything  more 
than  a  decree  for  "an  equitable  proportion 
of  the  public  debt  of  the  commonwealth  of 
Virginia  on  the  1st  day  of  January,  1861." 
The  objections  of  misjoinder  of  parties  and 
misjoinder  of  causes  of  action  may  be  treat* 
ed  as  resting  on  matter  of  surplusage  mere- 
ly, and,  at  all  events,  further  eonsideration 
thereof  may  wisely  be  postponed  to  final 
bearing.  Florida  v.  Georgia,  17  How.  401, 
492,  15  L.  ed,  188,  180;  California  v.  South' 
em  P.  Co.  157  U.  S.  249,  39  L,  ed.  e&O,  15 
Sup.  Ct,  Eep.  591. 

The  order  will  be — 

Demurrer  overruled  without  prejudice  to 
any  question,  and  leave  to  answer  by  the 
ftrst  Monday  of  next  term. 


•RE  JAMES  POLLITZ,  Petitioner,         [3MJ 

(See  S.  C.  Reporter's  ed.  323-333.) 

Mandamus — to  control  judicial  action. 

Mandamus  will  not  lie  to  compel  a 
Federal  circuit  court  to  remand  to  a  state 
court  a  cause  which  the  circuit  court  has 
refused  to  remand  to  the  state  court  be- 
cause of  the  opinion  that  the  case  pre- 
sents a  controversy  between  the  removing 
defendant  and  the  plaintiff  which  can  be 
fully  determined  between  them  without  the 
presence  of  the  other  defendants. 

[No.  16,  Original.] 

Argued  April  8,  1907.    Decided  May  27, 1907. 


Note. — As  to  when  mandamus  is  the  prop- 
er remedy — see  notes  to  United  States  ex  rel. 
International    Contracting   Co.   v.   liamont, 
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PETITION  for  writ  of  mandamna  to  oom- 
pel  the  arcuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York  to  remand  to  the  Supreme  Court  of 
that  state  a  cause  which  the  Circuit  Court 
has  refused  to  remand  because  of  the  opin- 
ion that  a  separable  controversy  is  present- 
ed, within  its  jurisdiction.    Dismissed. 

Statement  by  Chief  Justice  Fuller: 
James  Pollitz,  a  citizen  of  the  state  of 
New  York,  brought  suit  in  the  supreme 
court  of  the  state  of  New  York  for  the 
county  of  New  York  against  the  Wabash 
Railroad  Company,  a  consolidated  railroad 
corporation  existing  under  the  laws  of  the 
states  of  Ohio,  Michigan,  niinois,  and  Mis- 
souri, and  a  citizen  of  the  state  of  Ohio;  and 
sundry  other  defendants,  chiefly  citizens  and 
residents  of  the  state  of  New  York,  being 
individual  directors  of  the  railroad  com- 
pany; the  trust  company,  registrar  of  the 
stock  of  the  railroad  company;  a  commit- 
tee representing  debenture  holders;  mort- 
gage trustees,  etc.  The  complaint  alleged  in 
substance  that  the  railroad  company,  in 
1906,  entered  into  certain  negotiations  for 
the  retirement  of  the  debenture  mortgage 
bonds  of  the  company  through  the  issue  of 
other  securities,  both  bonds  and  stocks,  and 
that  the  plan  to  accomplish  that  end  was 
subsequently  authorized  and  approved  by 
the  stockholders  of  the  company  and  deben- 
ture mortgage  bondholders,  at  a  meeting  at 
Toledo,  October  22,  1906,  at  which  the  issue 
of  certain  new  bonds  and  preferred  and  com- 
mon stock  of  the  company  and  the  exchange 
of  certain  new  bonds,  preferred  and  common 
stock,  for  the  company's  debenture  mort- 
gage bonds,  was  authorized  and  approved. 
The  complaint  alleged  that  the  plan  of  ex- 
change was  unlawful,  unauthorized,  and  con- 
X8M]trary  to  the  laws  of  the  states  in  which  *the 
t  company   was   organized,  and   was   unjust, 

inequitable,  and  injurious  to  complainant, 
who  claimed  to  be  the  owner  of  one  thou- 
sand shares  of  the  common  capital  stock  of 
the  railroad  company.  It  was  also  alleged 
that  90  per  cent  of  the  debenture  holders 
voted  in  favor  of  the  exchange,  and  that 
the  plan  had  been  carried  out  as  to  more 
than  nine  tenths  of  the  debenture  bonds,  and 
new  bonds  and  stocks  to  the  requisite 
amount  had  been  issued.  And  it  was  prayed 
that  the  plan  "be  decreed  and  adjudged  to 
be  ultra  virea,  and  that  all  said  bonds  and 


the  preferred  and  conunon  stock,  used  and 
issued  and  applied  by  the  said  Wabash  Rail- 
road Company  for  the  purpose  and  pUn  of 
said  scheme,  be  decreed  and  adjudged  of  no 
effect"  The  complaint  prayed  in  the  alter- 
native that  if  the  court  should  decree  that 
Pollitz  was  not  entitled  to  the  main  relief 
he  had  asked,  then  that  he  might  have  an 
n^counting  by  the  defendant  officers  and  di> 
rectors  of  the  railroad  company,  etc.,  in  re- 
spect of  the  new  bonds  and  common  and 
preferred  stock  which  had  been  issued  under 
the  plan  of  exchange. 

The  railroad  company  filed  Its  petition  to 
remove  the  case  into  the  circuit  court  of  the 
United  States  for  the  southern  district  of 
New  York,  which  set  forth  in  substance  the 
foregoing  matters,  and  further  averred: 

'rniat  your  petitioner  disputes  the  daim 
against  it  as  set  forth  by  the  plaintiff  in 
his  complaint,  and  denies  that  the  plaintiff 
is  entitled  to  the  judgment  and  relief  prayed 
for  against  this  petitioner  or  to  any  judg- 
ment or  relief  against  it;  and  this  petition- 
er alleges  that  the  fundamental  and  pri- 
mary controversy,  as  set  forth  in  said  com- 
plaint, is  whether  or  not  the  plan  for  the 
exchange  of  the  debenture  mortgage  bonds 
by  this  petitioner,  the  authorization  and 
creation  by  it  of  tiie  new  securities  in  the 
said  complaint  set  forth,  and  the  issue  of  the 
same  by  it  for  the  purpose  of  carrying  said 
plan  into  effect,  is,  as  alleged  in  said  com- 
plaint, illegal,  unlawful,  void,  and  prohibit- 
ed by  the  charter  of  this  petitioner  and  the 
laws  under  which  it  is  incorporated;  and 
whether  said  new  securities  *are,  as  alleged  [8M1 
in  said  complaint,  invalid  and  void;  and 
that  such  controversy  is  a  separable  and 
distinct  controversy  between  the  plaintiff 
and  this  petitioner. 

"That  a  complete  determination  of  said 
controversy  can  be  had  without  the  pres- 
ence of  any  of  the  defendants  in  this  action 
other  than  this  petitioner;  and  that  all  of 
said  other  defendants  are  neither  indispen- 
sable nor  necessary  parties  to  the  complete 
determination  of  said  controversy. 

"That  the  foregoing  controversy,  which 
is  solely  between  the  plaintiff  and  the  pe- 
titioner, must  be  determined  before  any  oth- 
er controversy  alleged  in  the  complaint  can 
be  considered  and  determined;  and  that  said 
controversy  between  the  plaintiff  and  this 
petitioner,  as  above  set  forth,  is  separate 


39  L.  ed.  U.  S.  160;  M*auny  v.  Silliman, 
4  L.  ed.  U.  S.  263;  Fleming  v.  Outhrie, 
3  L.R.A.  54;  Bumsville  Tump.  Co.  v.  State, 
3  L.R.A.  266;  SUte  ex  rel.  Charleston,  C. 
k  C.  R.  Co.  V.  Whitesides,  3  L.RJii.  777; 
and  Ex  parte  Hum,  13  L.R.A.  120. 

On  mandamus  to  control  judicial  action — 
■ee  notes  to  State  ex  rel.  Bayha  v.  Kansas 
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City  Ct.  of  Appeals,  3  L.R.A.  476;  and  Sx 
parte  Morgan,  29  L.  ed.  U.  S.  135. 

On  superintending  control  and  supervisory 
jurisdiction  of  the  superior  over  the  inferior 
or  subordinate  tribunal — see  note  to  State 
ex  rel.  Fourth  Nat.  Bank  v.  Johnson,  61 
L.RJL  33. 

£06  V.  S» 
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§M  distinct  from  any  other  or  further  cod- 
troversy. 

''That  aftid  fundamental  and  primary  con- 
troversy herein  between  the  plafntiff  and 
tliiB  petitioner  ii  a  controTerBy  wholly  be- 
tween citizens  of  different  itateSj — to  wit: 
Between  the  plainttflT,  a  eitisen  of  the  state 
of  Kcw  York,  and  this  petitioner,  a  citiaeu 
of  the  state  of  Ohio/* 

The  cause  was  Temoved,  and  Pollitz  made 
B,  motion  to  Femand,  which  was  denied  by 
the  circnit  court,  Lacombe,  J.,  presiding* 

PollitE  thereupon  applied  to  this  eourt 
on  March  18  for  leave  to  file  a  petition  for 
a  writ  of  maixdamiis  directing  the  cause  to 
be  remanded  to  the  state  courts  Leave  to 
file  was  graated  March  25,  and  a  rule  was 
entered  thereon  returnable  April  S,  to  which 
return  was  duly  made  to  the  effect  that  the 
order  denying  the  motion  of  PolHtz  to  re- 
mand  the  cause  had  been  made  and  entered 
in  the  exercise  of  the  j'uriBdiction  and  ju- 
dicial discretion  conferred  tipon  the  circuit 
judge  by  law,  and  for  the  reaaona  expressed 
in  his  opinion  filed  with  the  order.  The 
was  heard  on  the  return  to  the  rule. 


Mr.  Roger  Foster  argued  the  c&iiae  and 

filed  a  brief  for  petitioner: 

It  would  be  a  needless  waste  of  time  of 
the  court,  below  to  reserve  a  decision  upofl 
this  vital  point  of  jurisdiction  until  after 
m  final  hearing  on  the  merits. 

Ejc  parie  Wisner,  203  U.  S.  449,  ante, 
264,  27  Sup,  a.  Rep.  150. 

Mr  Rush  Taggart  argued  the  cause,  and, 
with  Mr.  Lawrence  Greer,  filed  a  brief  for 
respondent: 

Mandamus  is  not  the  proper  remedy. 

United  States  v.  Laurence,  3  DalL  42, 
1  L,  ed.  50'2;  Ex  parte  Bradatreet,  7  Pet. 
634,  8  L,  cd.  810;  Ex  pnrte  Bradley,  7  Wall. 
364.  in  L.  ed.  '214;  Knickerboeker  Ins.  Co- 
V.  Comstock,  1(J  Wall.  258.  21  L.  ed.  4W3; 
Chicago  &  A,  R.  Co.  v.  WiswalL  23  Wall. 
507,  23  L.  ed.  1U3;  Ex  parte  Lorinjar,  04  U. 
S.  418,  U  L.  ed.  1115;  Virginia  v.  Rives  (Ex 
parte  Virginm)  100  U.  S.  313,  25  L.  ed.  667; 
En  parte  Hr^ard,  105  U.  S.  573,  26  L.  ed. 
117(J;  Re  Penn«y|viLnia  Co-  137  U.  S.  451, 
34  L.  ed.  T38,  11  Sup.  Ct.  Rep.  141-  Virginia 
V,  Paul,  I4S  IT.  S.  107,  37  L.  ed.  386,  13 
Sup.  Ct.  Rep.  536;  Ke  Hohortit,  150  U,  S. 
e53,  37  L.  ed.  1311.  14  Sup.  Ct.  Rep.  221  j 
Re  Rice,  155  U.  S.  390.  31)  L.  ed.  IdS,  15 
Sup.  Ct.  Rep.  140;  Re  Atlantic  City  R.  Co. 
164  U.  R.  033,  41  L.  ed.  579,  17  Sup.  Ct. 
Rep.  208;  Re  Groi^smayer,  177  U.  S.  48,  44 
L.  ed.  ms,  20  Sup,  Ct.  Rep.  535;  Kentucky 
Y.  Powers,  201  IL  8.  1,  50  L.  ed.  633,  2fi 
6up.  Ct.  Rep.  387  i  Ex  parte  Wisner,  203 
U,  S.  440,  ante,  204,  27  Sup.  Ct.  Rep.  ISO, 
United  States  ex  rel.  Harless  v.  United 
States  a.  App.  Judges,  29  C.  C.  A.  78,  56 
206  U.  8. 


U.   S,   App,  33,   85   Fed.   177;   Kimberlin   t, 
CommisBion,  44  G.  C.  A.  109,  104  Fed.  653, 

The  proper  and  adequate^  remedy  i&  by 
appeal  after  entry  of  final  judgment  or  de- 
cree. 

Grav^  V,  Corbia,  132  U.  8.  571,  33  L,  ed. 
462,,  10  Sup,  Ct.  Rep.  190;  Mia^ouri  P.  R- 
Co/  V*  Fitzgerald,  160  U.  S.  556,  40  L.  ed, 
536,  16  Sup,  Ct.  Rep.  389. 

In  the  following  caaee,  all  of  which  hav« 
been  decided  einee  the  passage  of  the  ju- 
diciary act  of  Ma  J  3,  1891,  the  jurisdiction 
of  the  Federal  court  has  been  reviewed  bj 
an  appeal  or  writ  of  error  i 

Remington  v;  Central  P.  R.  Co.  198  U.  S, 
95,  49  L-  ed.  959,  25  Sup.  Ct.  Rep.  577  i 
Dawson  v.  Columbia  Ave.  Sav.  Fund,  S.  D. 
Title  &  T.  Co,  197  U.  S.  178,  49  L.  ed.  713, 
25  Sup.  Ct.  Rep.  420;  Thomas  v.  Ohio  State 
University,  195  U,  8,  207,  49  L.  ed.  160, 
25  Sup.  Ct.  Rep.  24;  Raphael  y.  Traak, 
194  U,  S.  272,  48  L.  ed.  973,  24  Sup.  Ct, 
Rep.  647;  Minnesota  v.  Northern  Securitiea 
Co,  194  U.  S.  48,  4S  L.  ed.  870,  24  Sup.  Ct. 
Hep.  598;  Geer  v.  Mathieson  Alkali  Worka^ 
190  U.  S.  428,  47  L.  ed.  1122,  23  Sup.  Ct. 
Rep.  807;  Hennessy  v.  Richardson  Drug  Co, 
189  U,  S.  25,  47  L.  ed.  697,  23  Sup.  Ct,  Rep. 
532 ;  Boston  &;  M,  Oonsol.  Copper  &  S,  Min, 
Co.  V.  Montana  Ore  Purebaaing  D>.  188  U, 
S.  632,  47  U  ed*  626,  23  Sup.  Ct.  Rep.  434| 
Mexican  C.  R.  Co.  v,  Eckman,  187  D.  S, 
429,  47  L.  ed.  245,  23  Sup.  Ct.  Rep.  211; 
Wheless  v.  St.  Louis,  180  U.  S.  379,  45  L. 
ed.  583,  21  Sup.  Ct.  Rep.  402;  Loeb  T. 
Columbia  Twp.  179  U.  S.  472,  45  L.  ed.  280, 
21  Sup.  Ct,  Rep.  174;  Louisville,  N.  A.  & 
C.  R,  Co.  T,  Louisville  Trust  Co.  174  0.  S, 
552,  43  L.  ed.  1081,  10  Sup.  a.  Rep.  817; 
New  Orleans  v.  Quinlaji,  173  U.  S,  191,  43 
L.  ed.  664,  19  Sup.  Ct.  Rep,  329;  Barrow  S, 
S.  Co.  V.  Kane,  170  U.  S.  100,  42  L.  ed.  964, 
18  Sup.  Ct,  Bep.  526;  Wet  more  v.  Rjrmer, 
169  U.  S.  115,  42  L.  ed.  682,  18  Sup,  Oft 
Rep.  293;  Mattinglj  v.  North  Western  Vir- 
ginia R.  Co.  158  U,  8.  53,  39  L.  ed.  894,  IJ 
Sup.  Ct.  Rep.  725;  Mexican  Nat.  R.  Co.  7, 
Davidson,  167  U.  S.  2i01,  39  L.  ed,  672,  1$ 
Sup.  Ct,  R«p.  563. 


Mr.   Chief  Justice  Fuller    delivered    the 
op  it]  ion  of  the  court: 

The  suit  was  commenced  In  the  state 
court  hy  a  eitizen  *and  resident  of  the  eity,[Ml] 
count 7,  and  state  of  New  York,  againet  a 
corporation,  a  citizen  of  the  state  of  Ohio, 
and  other  defendants,  many  of  whom  were 
residents  and  citizens  of  the  state  of  New 
York,  the  value  of  the  matter  in  dispute, 
I'Kchiaive  of  interest  and  costs,  e^teeeding 
the  jurisdictional  sttm. 

The  defendant  the  Wabash  Bailrtmd  Com* 

I  pany,  a  citizen  of  Ohio,  filed  its  petition  and 

bond  in  proper  form  for  the  removal  of  the 
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suit  into  the  United  States  circuit  court  for 
the  southern  district  of  New  York,  on  the 
ground  of  separable  controversy  so  far  as 
it  was  concerned,  and  it  was  removed  ac- 
cordingly. A  motion  to  remand  was  made 
and  denied  by  the  circuit  court,  which  held 
that  the  controversy  was  separable,  and  that 
the  other  defendants  were  not  indispensa- 
ble or  necessary  parties  to  the  complete  de- 
termination of  that  separable  controversy. 

The  issue  on  the  motion  to  remand  was 
whether  such  determination  could  be  had 
without  the  presence  of  defendants  other 
than  the  Wabash  Railroad  Company,  and 
this  was  judicially  determined  by  the  circuit 
court,  to  which  the  decision  was  by  law 
oonimitted. 

The  application  to  this  court  is  for  the 
issue  of  the  writ  of  mandamus  directing  the 
circuit  court  to  reverse  its  decision,  although 
in  its  nature  a  judicial  act,  and  within  the 
scope  of  its  jurisdiction  and  discretion. 

But  mandamus  cannot  be  issued  to  com- 
pel the  court  below  to  decide  a  matter  be- 
fore it  in  a  particular  way  or  to  review  its 
judicial  action  had  in  the  exercise  of  le- 
gitimate jurisdiction,  nor  can  the  writ  be 
used  to  perform  the  office  of  an  appeal  or 
writ  of  error. 

Where  the  court  refuses  to  take  jurisdic- 
tion of  a  case  and  proceed  to  judgment 
therein,  when  it  is  its  duty  to  do  so  and 
there  is  no  other  remedy,  mandamus  will  lie 
unless  the  authority  to  issue  it  has  been 
taken  away  by  statute.  Re  Grossmayer, 
177  U.  S.  48,  44  L.  ed.  665,  20  Sup.  a.  Rep. 
635;  Re  Hohorst,  150  U.  S.  663,  37  L.  ed. 
1211,  14  Sup.  Ct.  Rep.  221.  And  so  where 
the  court  assumes  to  exercise  jurisdiction  on 
removal  when,  on  the  face  of  the  record, 
[882] absolutely  *no  jurisdiction  has  attached. 
Virginia  v.  Paul,  148  U.  S.  107,  37  L.  ed. 
386,  13  Sup.  Ct.  Rep.  536;  Ex  parte  Wisner, 
203  U.  S.  449,  ante,  264,  27  Sup.  Ct  Rep. 
150. 

''In  Re  Hohorst,  supra,  the  bill  was  filed 
in  the  circuit  court  of  the  United  States 
for  the  southern  district  of  New  York 
against  the  corporation  and  certain  other 
defendants,  and  was  dismissed  against 
the  corporation  for  want  of  jurisdiction. 
From  that  order  complainant  took  an 
appeal  to  this  court,  which  was  dismissed 
for  want  of  jurisdiction  because  the 
order,  not  disposing  of  the  case  as  to  all  the 
defendants,  was  not  a  final  decree  from 
wliich  an  appeal  would  lie.  148  U.  S.  262, 
37  U  ed.  443,  13  Sup.  a.  Rep.  690.  There- 
upon an  application  was  made  to  this  court 
for  leave  to  file  a  petition  for  a  writ  of  mmn- 
danius  to  the  judge  of  the  circuit  court  to 
take  jurisdiction  and  to  proceed  against  the 
company  in  the  suit.  Leave  was  granted 
and  ii  rule  to  show  cause  entered  thereon, 
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upon  the  retum  to  wliich  the  writ  of  an- 
damns  was  awarded."  Re  Atlantie  Qty  R. 
Co.  164  U.  8.  683,  41  L.  ed.  579,  17  Sop.  a 
Rep.  208. 

In  Ex  parte  Wisaar,  Wisner,  a  dtiai  rf 
the  state  of  Michigm,  commcnoed  ai  adki 
at  law  in  the  drcuit  oonrt  for  the  eity  if 
St.  Louis,  state  of  MiMoari,  against  Barii' 
ley,  a  citizen  of  tlie  atate  of  LouiiiM. 
After  senrioe  of  smnniona  on  Beardifejr,  k 
filed  his  petition  to  remove  the  aetioa  (na 
the  state  court  Into  the  drcuit  eonrt  of  khi 
United  States  for  the  eastern  distiiet  d 
Missouri,  on  the  ground  of  divenitj  of  dfr 
zenship,  with  the  proper  bond,  and  aa  oriv 
of  removal  was  made  by  the  state  ooBt, 
and  the  transcript  of  record  was  filed  ia  Un 
circuit  court.  Wianer  (who  had  hsd  m 
choice  but  to  sue  in  the  state  eonrt)  st 
once  moved  to  remand  the  case,  oa  Un 
ground  that  the  suit  did  not  raise  a  «■- 
troversy  within  the  jurisdiction  of  thi  dr 
cuit  court,  and  that,  aa  it  appeared  oa  Un 
face  of  the  record  that  plaintiff  was  a  dll* 
zen  and  resident  of  Michigan,  and  (kkti 
ant  a  citizen  and  resident  of  T.n«ui«—  fin 
case  was  not  one  within  the  original  jirii* 
diction  of  the  circuit  court,  ia  aoeoriiMi 
with  the  statute  proTiding  that  whan  jthh 
diction  is  founded  only  on  the  fact  thst  Un 
action  is  between  citizens  of  diffeieat  itila^ 
suit  shall  be  brought  •oalj  la  the  disbtat  4tf 
the  residence  of  either  the  plaintiff  or  tti 
defendant.  The  motion  to  reaiand  «u  it 
nied,  and  Wisner  applied  to  this  eovt  for  i 
writ  of  mandamus,  which  was  i 
awarded. 

In   the   present   ease   the 
granted  and  sustained  on  the 
there  waa  a  oontrorersy  betweea  the  i 
ing  defendant  aad  plaintiff,  whkk  ( 
fully  determined  aa  bttweea  thea  iHhat 
the  presence  of  the  other  defeadaala.  TM 
being  so,  the  suit  ailglit  have  beea  \nt^ 
originally  ia  the  dreoit  eonrt  agdMl  Ai 
railroad  company  aa  aole  defeadaat 

If  the  ruling  of  the  einnit  eourt  «m  v 
roneous,  aa  is  coateaded,  Imt  wUck  «t  fc 
not  intimate,  it  aiay  he  rarlewad  aftvM 
decree  oa  appeal  or  error.  IClnMni  F.  % 
Co.  T.  Fitzgerald,  160  U.  &  SB6,  NH  •  L 
ed.  SM,  642,  16  Sop.  Ot.  Bep.  ; 

Rule  dischaiged;  pctHloD  (~~ 


HOlfER  B.  GRArrON,  Fit.  la  ! 
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jutl^inenta  of  a  general  coiirt- martial 
agam.-^t  an  accused  officer  or  sioMier  for  mere 
errors^  or  for  any  reason  not  afTeetrng  the 
juris<3iction  of  the  military  courts  even 
though  the  civit  courts  if  it  had  first  taken 
hold  of  the  ease,  might  have  tried  the  ac- 
cused for  the  eame  olTenae  or  even  for  one 
of  higher  grade  ariaing  out  of  the  B&me 
fatts. 

Courts-ma  rtial — J  uri  adktie  n . 

2.  A  genera]  court- martial  has  jurisdic- 
tion under  the  62d  Article  of  War,  aa  of  a 
tfritoe  not  capital,  to  trr  a  soldier  for  a  hom- 
icide puniahable  under  the  Penal  Code  of  the 
Philippine  lalaiids,  art.  404,  by  imprison- 
ment. 

Cnminal  I«w — former  jeopardy, 

3.  An  acquittal  of  homicide,  as  defined 
in  the  Penal  Code  of  the  Philippine  Islands, 
art.  404f  is  a  ha r  to  a  subsequent  conviction 
of  the  gianie  offense  arising  out  of  the  same 
facta,  under  an  information  charging  the 
higher  crime  of  assassination^  as  defined  by 
art,  403,  since,  if  not  guilty  of  the  lesser 
criroct  the  aecuaed  could  not,  for  the  same 
acts,  be  guilty  of  the  offense  of  higher  grade. 

Criminal    law — former    jeopardy — acquittal 
by  court-mart  ial- 

4.  One  aequitted  by  a  military  court  of 
cx>mpetent  jurisdiction  of  the  crime  of  hoto- 
ieidet  as  defined  by  the  Penal  Code  of  the 
Philippine  Islands,  art.  404,  cannot  be  tried 
a  second  time  in  a  civil  court  of  those 
islandfi  for  the  same  ofl'etise, 

;  [No.  358.] 

Argued  March  IS,   19.   Ift07.     Decided  May 
27,   lOOT. 

IN  ERROR  to  the  Supreme  Court  of  the 
Philippine  Ishimii-  tu  revir^w  a  jUilgniL^iit 
which  affirmed  a  juii»;inent  of  the  Court  of 
First  Instance  in  the  Province  of  Iloilo,  con- 
victing a  soldier  nl  ibtiuiciilis  iu>twiH«Hhniil- 
ing  his  prior  acquittal  by  a  court-martial. 
Reversed  and  remanded  with  directions  to 
dismiss  the  eoni plaint  or  jniormation  and 
discharge  the  aecu8f?d   from  custody. 

The  facta  are  stated  in  tlie  opinion. 

Me-ssrs.  Clarence  S,  Blettles  and  John  H, 
Atwood  ar£rijp<|  jlve  <^E>^i-*e.  and,  witU  Mr* 
F.  D,  McKenney,  filed  a  brief  for  plaintiff  in 
error : 

Thi^  plaintllf  in  ermr  liavin)^  been  tried 
and  acquitted  of  the  aller^ed  honrieiile  by  a 
lawfully  (.constituted  court  having  jurisdic- 
tipn  of  his  person  and  the  aubject -matter 
of  the   offense,  his  second  trial  unlawfully 


Note. — On  former  jeopardy— see  notes  to 
Com.  y.  FitJtpatrli-k,  1  L.R.A.  451 ;  Alten- 
burg  V.  Com.  4  L.R.A.  54:i;  Ex:  parle  Lange, 
21  L.  ©d.  U,  S.  872:  United  States  v.  Perez, 
6  L,  ed.  U.  S.  IDn;  and  Silshy  V.  Foole, 
14   L.  ed.   U.  S.  3fH, 


206  U.  S. 


U,  S..  Book  51. 


m 


put  him  in  jeopardy  of  puniahment  a  second 
time  for  the  same  offense,  in  direct  viola- 
tion of  the  5th  Amendment  to  the  Cbnsti- 
tution  and  §  5  of  the  act  of  Congress  of 
July  1,  1902  <32  Stat,  at  L.  691,  chap.  1309). 

Ex  parte  Lange,  IS  Wall.  205,  21  L.  ed. 
888;  1  Bishop,  Crim.  Law,  |g  979,  1029; 
Kepner  v.  United  States,  195  U.  S.  100, 
49  L,  ed.  114,  24  Sup.  Ct.  Eep.  797;  People 
V.  Minor,  144  lit  308,  19  L.E.A.  342,  33 
K.  E.  40 1  State  v.  Eowen,  45  Minn.  145, 
47  N.  W.  650;  State  v.  Layne,  96  Tenn. 
608,  36  S.  W.  390  J  Com.  v.  Eoby,  12  Pick. 
490;  Wilkes  v.  Dinsman,  7  How.  123,  12 
L.  ed.  633;  1  Kent,  Com.  341. 

General  court s- martial  have  jnriadiction 
of  crimes,  as  well  as  purely  military  of- 
feuaea,  when  committed  by  persons  of  the 
military  establiMhment. 

Ex  parte  Milligan,  4  Wall.  123,  18  L.  ed. 
2^16;  Re  DaviBon,  21  Fed.  620;  Ex  parte 
Reed,  100  U.  S.  13,  25  L.  ed.  538;  Re  Me- 
Vey,  23  Fed-  878;  Ex  parte  Mason.  105  U. 
S,  606,  m  L.  ed.  1213;  Carter  v.  Roberta, 
177  U.  S.  496,  44  L.  ed.  861,  20  Sup.  Ct  Rep. 
713;  Carter  v.  McCIaughry,  1S3  U.  S.  365, 
46  L.  ed.  236,  22  Sup.  (?t.  Rep,   1 81. 

The  charge  and  spec jficat ions  upon  which 
the  plaintiA"  waa  arraigaed  and  tried  in  the 
general  court-martial  ctmformed  to  the 
pleading  and  practice  of  military  courta, 
were  auMclcnt  to  support  a  valid  judgment, 
and  cannot  be  attacked  in  any  collateral 
proceeding. 

Re  McVey,  supra;  Re  Eckart,  166  U.  S. 
482.  41   L.  ed.  1086,  17  Sup.  Ct.  Rep.  63S. 

Is  the  ofTense  with  which  the  plalnti^ 
is  charged,  and  for  the  commission  of  whieh 
he  now  stand.<!  in  jeopardy  of  punishment^ 
in  fact  identical  with  that  of  which  he  was 
aequitted  by  the  judgment  of  the  general 
eodrt- martial  ? 

Hoffman  v.  State,  20  Md,  425;  Holt  v. 
State,  38  Ga.  1S7;  State  r.  Cooper.  13  N. 
.1.  L,  361,  25  Am.  Dec.  490;  State  v.  Cam- 
eron,  3  Heiak.  78;  Dill  v.  People,  19  Colo. 
469,  41  Am.  St,  Rep.  254,  36  Pfle.  229;  Wil- 
son V.  State,  24  Conn.  57 ;  Roberts  v.  State, 
14  Gft.  8,  58  Am.  Dec.  528;  State  v.  Keogli, 
13  Ln.  Ann.  243;  Com.  v.  Morgan,  9  Kulp^ 
573;  Com.  v.  Roby,  i^upraj  Com.  v.  Wade, 
17  Pick.  305;  State  v.  Birmiagliaju,  44  N. 
C.  (Busbee,  L.)  120;  Price  v.  State,  19 
Ohio,  423;  State  v.  Cope  laud,  46  S.  C.  13,  23 
S.  E.  980;  Parchman  v.  State,  2  Tex.  App. 
228,  28  Am.  Rep.  435. 

The  government  eaunot  legally,  for  the 
same  transaction,  put  a  person  in  jeopardy 
a  second  time  by  simply  calling  the  offensQ 
another  name. 

C^oley,  Const,  Lim.  401;  11  Am.  &  Eng. 
Eni\  Law,  p.  935;  Biahop.  Grim.  Law,  7th 
ed.  g  1050;  HirahSeld  v.  State,  11  Tex.  App. 
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207;  Moore  v.  State,  71  Ala.  307;  Holt  v. 
State,  38  Ga.  187. 

Kven  granting  the  validity  of  the  charge 
of  **assassination"  or  "murder"  against  the 
aceusiHl.  ho.  having  once  been  tried  for  the 
lessor  olTonse  of  "manslaughter,"  which  is 
included  in  the  greater  offense  of  murder, 
cannot  legally  be  put  in  jeopardy  a  second 
time  upon  an  indictment  charging  the 
greater  offense  of  **murder." 

State  V.  Foster,  33  Iowa,  526;  Com.  v. 
Roby.  12  Pick.  503;  12  Cyc.  Law  &  Proc.  p. 
280;  Com.  v.  Neeley,  2  Chester  Co.  Rep.  191. 

Solicitor  General  Hoyt  argued  the  cause 
and  filed  a  brief  for  defendant  in  error: 

The  acquittal  by  court-martial  was  no 
bar  to  the  civil  prosecution. 

Steinor's  Case,  6  Ops.  Atty.  Gen.  413; 
Howe's  Case,  6  Ops.  Atty.  Gen.  506;  Ham- 
mond V.  State,  14  Md.  135;  United  States 
v.  Maney,  61  Fed.  140;  Moore  v.  Illinois, 
14  How.  13,  14  L.  ed.  306;  United  States 
▼.  Clark.  31  Fed.  710;  Coleman  v.  Tennessee, 
97  r.  S.  509,  24  L.  ed.  1118;  United  States 
▼.  Cashiel,  1  Hughes,  552,  Fed.  Cas.  No. 
14,744;  Morey  v.  Com.  108  Mass.  433;  Unit- 
ed States  V.  Cruikshank.  92  U.  S.  642,  23 
L.  ed.  688;  Moore  v.  Illinois,  14  How.  17, 
14  L.  ed.  307:  United  States  v.  Bamhart, 
10  Sawy.  491,  22  Fed.  285;  State  v.  Taylor, 
133  y.  C.  760,  46  S.  E.  5;  Abbott  v.  People, 
75  N.  Y.  602;  Campbell  v.  People,  109  111. 
666,  50  Am.  Rep.  621;  3  Ops.  Atty.  Gen. 
749;  Digest  Opinions  of  the  Judge  Advo- 
cates General  of  the  Armv,  UK  306,  300,  p. 
92. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the   court: 

The  writ  of  error  brings  up  for  review  a 
judpni«»Tit  of  the  supreme  court  of  the  Phil- 
ippine Islands,  affirming  a  judgment  of*the 
court  of  first  instance  in  the  province  of 
Iloilo,  by  which  the  plaintiff  in  error.  Graf- 
341]ton.  was  adjudged  guilty  •of  homicide  as  de- 
fuwd  by  the  Penal  Code  of  the  Philippines, 
and  sentenced  to  imprisonment  for  twelve 
years  and   one  day. 

The  history  of  ths  criminal  prosecution, 
as  disclosed  by  the  record,  is  as  follows: 

Homer  E.  (Grafton,  a  private  in  the  Army  ! 
of   the   United   States,   was   tried   before  a  I 
general  court-martial   convened  in   1904  by 
Mrigadier  General   Carter,  commanding  the 
department     of     the     Visayas.     Philippine 
Islands,  upon  the  following  charge  and  8])ec- 
itications:      "Charge:     Violation  of  the  62d 
Article  of  War:     Specification    1.  In    that 
Private  Homer  E.  Grafton,  Company  G.  12th 
Infantry.  Wing  a  sentry  on  post,  did  unlaw- 
fully, wilfully,  and  feloniously  kill  Floren-  j 
tino  Castro,  a  Philippino,  by  shooting  him 
with  a  U.  S.  magazine  rifle,  caliber  .30.    This 
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at  Buena  Vista  Landing,  Guimaru.  P.  L, 
July  24th,  1904.  Specification  2.  h  tkt 
Private  Homer  £.  Grafton,  Company  G,  liU 
Infantry,  being  a  sentry  on  post,  did  iilav- 
fully,  wilfully,  and  feloniously  kOl  Fdix 
Villanuera,  a  Philippino,  by  shootim  Ua 
with  a  U.  S.  magazine  rifle,  caliber  JO.  TUi 
at  Buena  Vista  Landing,  Guimani,  P.  L 
July  24th,  1904." 

By  the  58th  Article  of  War  H  is  pmided: 
"In  time  of  war,  insurrection,  or  rebdlioB, 
larceny,  robbery,  burglary,  arson,  msTtak 
manslaughter,  murder,  assault  and  bstto; 
with  an  intent  to  kill,  wounding,  by  ikoC* 
ing  or  stabbing,  with  an  intent  to  emnii 
murder,  rape,  or  assault  and  battery  with 
an  intent  to  commit  rape,  shall  be  fouk- 
able  by  the  sentence  of  a  general  eoart-nv- 
tial,  when  committed  by  persons  in  the  ni- 
itary  service  of  the  United  States,  sad  tk 
punishment  in  any  such  case  shall  sol  b 
less  than  the  punishment  provided  for  thi 
like  offense  by  the  laws  of  the  state,  to^ 
ritory,  or  district  in  which  such  offcMe  mj 
have  been  committed." 

The  62d  Article  of  War  is  in  these  mdi: 
'*A11  crimes  not  capital,  and  all  disoidmui 
neglects  which  oflBcers  and  aoldieis  msj  h 
guilty  of  to  the  prejudice  of  good  oite  isi 
military  discipline,  though  not  itsAharf 
in  the  foregoing  Articles  of  War,  are  ts  bi 
taken  cognizance  of  by  a  general,  or  a  *iip-|M 
mental,  garrison,  or  field  officers*  eosrt- 
martial,  according  to  the  nature  aid  Upn 
of  the  ofl'ense,  and  punished  at  the  diMt* 
tion  of  such  court.** 

The  accused  pleaded  not  guilty  to  mA 
specification  aa  well  as  to  the  ^aife.  AS 
the  trial  he  made  the  following  adaiiMB 
in  writing:  "I  admit  that  on  Jaly  M. 
1904,  I  was  a  member  of  a  dctsrhaftf  t> 
Company  G,  12th  Infantry,  oa  dmj  rt 
Buena  Vista  Landing.  Guimaras,  P.  L:  tM 
on  July  24th.  1904.  I  was  ivgulariy  drtsM 
on  guard  and  was  a  member  of  the  M  »* 
lief.  That  I  was  on  post  bcCwm  tli 
hours  of  2  and  4  p.  m.  In  the  tieitiw  if 
my  duty  I  shot  two  male  Philippiasi  ^ 
a  U.  8.  magasine  rifle,  caliber  JOl" 

The  court  found  the  aoldier  aot  giBlJ* 
to  each  speciflcatioa,  and  not  goShjdf^ 
charge.  His  acquittal  was  appravid  If  ^ 
department  commander  on  A^prt  9k 
1904,  and  he  waa  releaaed  tnm  esaiHBa* 
and  restored  to  duty.  It  appeared  is  fi^ 
that  the  accused  was  of  ezoeUcnt  chsntf*: 
and  it  is  sUted  in  tlw  opinioa  of  He  » 
preme  court  of  tlM  FUlippfaMS  that,  M* 
holding  the  court-martial,  tks  dtfttta^ 
commander  offered  to  anball  the  ■*  * 
the  court  of  first  inatanee  of  the  peffiiA 
but  it  did  not  appear  what  actka  wm^ 
en  by  the  Judge  of  thftt  cowt  ii  t^^m 
to  that  oflTer. 
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On  the  28th  dny  of  November,  in04,  the 
proeeculing  at  tome  j  of  the  province  of 
Iloilo,  Philippine  Island*,  filed  a.  criminal  in- 
format  ion  or  comptaizit  in  the  name  of  the 
Unitf^d  States,  In  the  court  of  first  instance 
of  that  province,  a*  foil  owe:  "The  sub- 
scriber accuses  Homer  E.  Grafton  of  the 
erime  of  assassination^  committed  in  the 
manner  following;  That  on  the  24th  of 
Julj»  1904,  and  in  the  barrio  of  Santo 
Hosario,  within  the  jurisdietion  of  the  mu- 
nicipality of  Buena  Vista,  GiMmaras  island, 
province  of  rioilo,  Philrppine  Islands,  the 
said  accused,  with  illegal  intention,  and  ma- 
liciously, and  without  justiri<^tion,  and  with 
treachery  ant!  deliberate  premeditation, 
killed  FeJuc  Villanueva  in  the  manner  fol- 
lowingi  That  on  said  day  and  in  said 
]h&mo  the  said  accused,  Homer  E.  *  Grafton, 
with  the  ritle  that  be  carried  at  the  time, 
known  as  the  United  States  magazine  rifle 
c.  .30,  fired  a  shot  directly  at  Felix  Villa- 
nueva^  causing,  with  said  shot,  a  serious 
and  necessarily  fatal  wound,  and  in  conse- 
quence of  said  wound  the  aforesaid  Felix 
Villanueya  died  immediately  after  the  in^ 
Miction  thereof,  in  violation  of  the  law/* 

When  the  above  information  was  filed, 
&»  well  as  when  the  court  martial  convened, 
the  Philippines  Penal  Code  provided  as  fol- 
lows: 

*'Art.  402.  He  who  sball  kill  his  father, 
mother,  or  child,  whether  legitimate  or  Ille- 
gitimate, or  any  other  of  his  ascendants  or 
descendants  or  his  spouse,  shall  he  punished 
as  a  parricidp,  with  the  penalty  of  cudcna 
prrpctua  to  doath* 

"Art.  403.  He  who,  without  being  in- 
cluded in  the  preceding  articJp,  shall  kill 
any  person,  is  guilty  of  assassination  If  the 
deed  is  attended  by  any  of  the  following eir- 
cnniRtiinees:  (1)  Witji  treachery;  (2)  for 
prifM?  or  promise  of  reward'  (3)  by  roeana 
of  floods  tirp,  or  poison ;  (4 )  with  deliberate 
premediiiition;  (5)  with  vindictiveneas  by 
deliberately  and  inhumanly  inrreaaing  the 
sulTering  of  the  person  attacked,  A  person 
guilt 3'  of  aasasf^ination  shall  be  punished 
with  thn  ppnaltj  of  rndrna  temporal  in  its 
maxinium  degree  to  rtoath, 

"Art.  404.  He  who,  without  being  included 
in  the  provisions  of  article  402,  shall  kill 
annthtT  without  the  attemlance  of  any  of 
thf  drcumstaiict^^  specified  in  the  foregoing 
article,  is  g^ulty  of  homicide.  A  person 
guilty  of  hnmieide  shall  be  punished  with 
the  penalty  of  rcclusiun   temporal  J' 

At  the  trial  in  the  court  of  first  instance 
the  nccnsed  interposed  a  demurrer,  alleging 
th,Tt  tliut  enurt  hnd  no  jurisdiction  to  try 
bini  for  the  offt^nso  charged,  for  the  follow- 
ing rensuns:  The  acts  constituting  the  al- 
leged offensae  were  committed  svitbin  the 
limits  of  a  miiitary  reservation  of  the 
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United  States  and  by  a  soldier  duly  en- 
listed in  the  Army  of  the  United 
States,  in  the  line  of  dutyj  the  court 
of  flrat  instance  of  the  Philippine  Islands 
had  no  jurisdiction  of  the  persons  of  officers 
or  enlisted  men  of  the  United  States  Array 
for  offenses  committed  *by  them  in  the  per- [344] 
formanee  of  militaTy  duly;  aueh  courts 
were  not  oonstitutional  courts,  as  contem- 
plated by  the  3d  article  of  the  Constitution 
of  the  United  States,  and  were  without  ju- 
risdiction to  try  causes  of  which  such  con- 
stitutional courts  have  exclusive  jurisdic- 
tion; the  courts  of  the  Philippine  Islands 
could  not  deprive  the  accused  of  his  consti- 
tutional privilege  of  trial  by  juryj  and  no 
court  other  than  a  military  tribunal,  con- 
stituted by  the  authority  of  the  United 
States,  could  try  the  accused  upon  an  indict- 
ment which  had  not  been  found  or  pre- 
sented by  a  grand  jury. 

The  demurrer  also  stated  that  if  the  court 
held  that  it  had  jurisdiction  to  try  the  ac- 
cused, then  he  pleaded,  in  bar  of  the  pro- 
ceedings against  him,  the  judgment  of  the 
general  court-martial,  acquitting  him  of  the 
offense  of  which  he  was  found  guilty  in  the 
court  of  first  instance. 

The  demurrer  and  plea  were  both  over- 
ruled, the  trial  court  hol<Mng  that  it  had 
jurisdiction  to  try  the  accused,  and  that  the 
plea  of  jeopardy  based  on  his  trial  by  court- 
martial  was  insufficient,  in  that  the  military 
court  could  not  legally  have  taken  cog- 
nizance of  the  crime  of  assassination  charged 
in  the  information,  but  only  of  a  violation 
of  the  ead  Article  of  War, 

A  trial  was  then  had  in  the  court  of  first 
instanc*-  before  the  judge  thereof,  without 
a  jury,  and  resulted  in  a  judgment  declaring 
Grafton  guilty  of  '*an  infraction  of  article 
404  of  said  Penal  Code,  and  of  the  crime  of 
homicide,  in  killing  the  said  Felix  Villanue- 
va, at  the  time  and  place  and  in  the  manner 
hereinbefore  stated,  and,  in  view  of  the  ex- 
tenuating circumstances  before  remarked 
upon,  he  is  sentenced  by  the  court  to  im- 
prisonment in  such  prison  as  the  law  directs, 
for  the  term  of  twelve  years  and  one  day,  it 
being  the  minimum  term  of  the  minimum 
degree  of  revinmdn  temporal  which  is  the 
penalty  for  homicide,  and  to  pay  the  costs 
of  the  prosecution,  and  to  suS'er  all  the 
other  accessories  of  said  sentence/*  The 
case  was  carried  to  the  supreme  court  of 
the  Philippines,  where  the  judgment  was 
affirmed  by  a  divided  court.  The  plea  of 
double  jeopardy  was  overruled  by  that  court 
nnd  three  of  the  seven  *  judges  were  of  opin-[345], 
ion  that,  under  the  facts  proved  at  the  trials 
the  accused  should  have  been  acquitted. 

The  principal  contention  of  the  accused 
is  that  his  acquittal  by  the  court-martial 
forbade  his   being  again   incd  in  the  civil 
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court  for  the  same  offense.  He  bases  this 
contention,  in  part,  upon  that  clause  of  the 
6th  Amendment  of  the  Constitution,  pro- 
viding: "Nor  shall  any  person  be  subject 
for  the  same  offense  to  be  twice  put  in  jeop- 
ardy of  life  or  limb;"  and,  in  part,  upon 
the  act  of  Congress  of  July  1st,  1902,  pro- 
Tiding  temporarily  for  the  administration 
of  the  affairs  of  civil  government  in  the 
Philippine  Islands,  and  which  act  declared 
that  '*no  person,  for  the  same  offense,  shall 
be  twice  put  in  jeopardy  of  punishment." 
32  Stat,  at  L.  691,  chap.  1369.  That  the 
prohibition  of  double  jeopardy  is  applicable 
to  all  criminal  prosecutions  in  the  Philip- 
pines was  settled  upon  full  consideration  in 
the  recent  case  of  Kepner  v.  United  States, 
195  U.  S.  100,  124,  126,  129,  130,  49  L.  ed. 
114,122-125,  24  Sup.  Ct.  Rep.  797,  in  which 
it  was  held  that  by  force  of  the  above  act 
of  Congress  such  prohibition  was  carried  to 
the  Philippines  and  became  the  law  of  those 
islands.  In  the  same  case  it  was  said — what 
may  be  repeated  as  applicable  to  the  present 
case — that  "this  case  docs  not  call  for  a 
discussion  of  the  limitations  of  such  power 
[the  power  of  Congress],  nor  require  deter- 
mination of  the  question  whether  the  jeop- 
ardy clause  became  the  law  of  the  islands 
after  the  ratification  of  the  treaty  without 
congressional  action,  as  the  act  of  Congress 
made  it  the  law  of  these  possessions  when 
the  accused  was  tried  and  convicted." 

We  assume  as  indisputable,  on  principle 
and  authority,  that  before  a  person  can  be 
said  to  have  been  put  in  jeopardy  of  life  or 
limb  the  court  in  which  he  was  acquitted  or 
convicted  must  have  had  jurisdiction  to  try 
him  for  the  offense  charged.  It  is  alike  in- 
disputable that  if  a  court-martial  has  juris- 
diction to  try  an  officer  or  soldier  for  a 
crime,  its  judgment  will  be  accorded  the 
finality  and  conclusiveness  as  to  the  issues 
involved  which  attend  the  judgments  of  a 
civil  court  in  a  case  of  which  it  may  legally 
[846]take  cognizance.  In  Ex  parte  Reed,  *100  U. 
S.  13,  23,  25  L.  ed.  538.  531),  the  court,  re- 
ferring to  a  court-martial,  said:  "The  court 
had  jurisdiction  over  the  pi^rson  and  the 
case.  It  is  the  organism  provided  by  law  and 
clothed  with  the  duty  of  administering  jus- 
tice in  this  class  of  cases.  Having  had  such 
jurisdiction,  its  proceedings  cannot  be  col- 
laterally impeached  for  any  mere  error  or 
irregularity,  if  there  were  such,  committed 
within  the  sphere  of  its  authority.  Its 
judgments,  when  approved  as  required,  rest 
on  the  same  basis,  and  are  surrounded  by 
the  same  considerations,  which  give  con- 
clusiveness to  the  judgments  of  other  legal 
tribunals,  including  as  well  the  lowest  as 
the  highest,  under  like  circumstances.  The 
exercise  of  discretion,  within  authorized 
limits,  cannot  be  assigned  for  error  and 
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made  the  subject  of  review  hj  an 
oourt." 

In  Ex  parte  Maaon,  105  U.  &  m,  M,* 
L.  ed.  1213,  1214,  the  queation  anw  wheth- 
er a  court-martial  could  lawfully  wataam 
an  oflBcer  of  the  Army,  ehaiged  witk  thi 
offense  of  attempting  to  kill  a  priMMr  k 
the  custody  of  the  United  States,  to  be  i» 
prisoned  at  hard  labor  in  the  peutotiuy. 
The  accused  was  tried  under  the  ffid  Artide 
of  War.  The  court  said:  -"He  hu oflaM 
both  against  the  civil  and  the  militaiy  kv. 
As  the  proper  steps  were  not  taken  to  hue 
him  proceeded  against  by  the  dril 
ties,  it  was  the  clear  duty  of  tbo 
to  bring  him  to  trial  under  that 
tion.  Whether,  after  trial  by  tbo  oevt- 
martial,  he  can  be  again  tried  in  the  dfl 
courts,  is  a  question  we  need  not  worn  mt 
sider.  It  is  enough  if  the  coort-Baitid  M 
jurisdiction  to  proceed,  and  what  hu  hM 
done  is  within  the  powers  of  that  Jiikft 
tion."  It  was  objected,  in  that  eue,  thl  : 
the  sentence  was  in  ezceas  of  what  the  kv 
allowed.  The  court  referred  to  the  Rth 
Article  of  War,  which  prorided  thst  "M 
person  in  the  military  Mrriee  shall,  niv 
the  sentence  of  a  court -martiaL  he  yn- 
ished  by  confinement  in  a  peaiteatisiy  ■• 
less  the  offense  of  which  he  may  he  mt 
victed  would,  by  some  statute  of  the  Vwfd 
States  or  by  some  statute  of  the  state,  tv- 
ritory,  or  district  in  which  such  offcMt  wtf 
be  committed,  or  by  the  commoa  kv.  ■ 
the  same  exists  *in  such  atate,  terriftaqr.'ff' 
d 'strict,  subject  such  convict  to  sack  ia- 
prisonment."  It  then  proceeded:  *TMv 
this  article,  when  the  offense  is  oae  Ml 
recognized  by  the  lawa  regolatiag  cifil » 
ciety,  there  can  be  no  punithnMat  h|  M- 
finement  in  a  penitentiary.  The  mw^I 
true  when  the  offena*  tii«m-k_ 
by  the  civil  authority*,  ^<. 
by  the  civil  courts  in  that  wsjr 
the  act  charged  as  *oonfiti«!£  to  thr  i*...^ 
of  good  order  and  military  i1t«dp}ior'i» 
tually  a  crime  again*!  mmHf  vtiih  ^ 
punishable  by  imprison n^eal  in  tht 
tiary,  it  seems  to  ua  clear  thai  • 
martial  is  authoriied  t^j  lolllol  thai  bii^ 
punishment.  The  act  diMi#  k  a  off  ^^^ 
and  the  trial  is  for  thai  apt  tV 
ings  are  had  in  a  court  ^..^#i-i  »— ,-»a» 
offender  is  personally 
risdiction,  and  what  I 
criminal  according  to  tki*  U^»  of  lit 
but  prejudicial  to  tha  i-'  ^*  ^^^^  ^ 
pline  of  the  Army  U 
The  e2d  artida  prorid 
when  oonvieted,  ahall 
discretion  of  tha  oi  k, 
does  no  mora  than 
sentendng  him  to 
tentiary  in  a  eaaa  i 
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or  tk^  same  aet  in  the  til'vU  courts,  such 
m^TiBoninent  oould  not  h&  Inflicted/*  Iti 
iurter  v.  Roberts,  177  U,  S.  406,  4D8,  44  h, 
d.  861,  862,  20  Sup,  Ct.  Rep.  713,  which 
wms  a  case  of  the  puntshniont  under  the 
lodgment  of  a  general  eottrt-Eniirtiiil  of  an 
>fficer  of  the  Aroiy,  the  court,  after  observ- 
ing that  every  officer,  before  entering  on 
the  duties  of  Ids  office,  subscribes  to  the 
Articles  of  War  enacted  by  CoiigreBH  and 
plaees  himself  within  the  power  of  courts- 
martial  to  pass  on  an^r  oJTeTifie  which  he 
may  have  committed  in  contravention  of 
them,  said:  "Courts-marttjil  tiT^  Inwful  iri- 
bmnls,  with  authority  to  finally  determine 
a*y  case  over  which  they  hmve  jurisdiction, 
and  their  proceedings,  when  confirmed  as 
pnmded,  are  not  open  to  revie'w  by  the 
wVil  tribunals,  except  for  the  purpose  of  as- 
pertaining  whether  the  military  court  had 
jurisdiction  of  the  .person  and  ^Tihjpct-nnat- 
ter,  and  whether,  though  havin?^  such  jurii- 
Idictioa,  it  had  exceeded  its  powers  *m  the 
sentence  pronounced."  This  lan^a^e  was 
repeated  in  Carter  v.  McClnngbrT.  183  tJ. 
•S.  365,  380,  46  L.  ed,  23«,  242,  2'i  Sup.  a. 
Hep.  181. 

It  thus  appears  to  be  settled  that  the 
•civil  tribunals  cannot  disref^rd  the  Judg- 
ments of  a  general  court -martial  against  an 
:aocu8ed  officer  or  eoldiDr.  if  fmcH  court  had 
jurisdiction  to  try  the  offense?  aet  forth  in 
»the  charge  and  specificalions;  this,  notwith- 
standing the  civil  «ourt.  if  it  had  first  taken 
hold  of  the  case,  might  hnvi;  tried  the  ac- 
cused  for  the  snme  ofliiisi^  or  even  one  of 
higher  grade  arising  out  of  the  aiune  fncts. 

We  are  now  to  inqiiir'-  whethpr  the  court- 
martial  in  the  Phiiippinrs  hfid  juriKdiction 
to  try  Grafton  for  thf*  ofTi^nses  charged 
against  him.  It  is  uimecessjirj  to  enter 
upon  an  extendetl  discuf^^ion  of  that  ques- 
tion, for  it  is  entirely  clear  thnt  the  court - 
martial  had  jurisdiction  to  try  the-  acniFietJ 
upon  the  charges  preferred  afriuriKt  him. 
The  62d  Article  of  War.  in  e:ji|ircss  words, 
confers  upon  a  general,  or  a  reL,nniental, 
garrison,  or  field  offieei>*  court -martial,  ac- 
cording to  the  nature  iiiid  degree  of  the 
oflTense,  jurisdiction  to  fry  "^\i  crimes"  not 
capital,  committed  iji  time  uf  peace  by  an 
officer  or  soldier  of  the  Anny,  The  crimf*a 
referred  to  in  that  article  manifestly  em- 
brace those  not  capital,  cnniriiitlcfl  hy  of 
fieers  or  soldiers  of  tlic  Army  in  vioLttioii 
of  public  law  as  enforced  by  the  civil  pow- 
er. No  crimes  committed  by  oflicer**  or  roI 
diers  of  the  Army  are  ex^rpted  liy  the 
above  article  from  the  jiiriMdletion  tbuj?  con 
f erred  upon  courts  ni;irti:i I,  except  those 
that  are  capital  in  tlieir  TUiture.  While, 
however,  the  jurisdiction  of  gfin-nil  courts- 
martial  extends  to  all  crimes,  not  ccipitaU 
committed  against  public  luw  hf  an  officer 
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or  soldier  of  the  Army  Withm  the  limits  of 
the  t^ritory  in  which  he  is  serving,  this 
juriwlietion  is  not  e.\cluaive,  but  only  con- 
eurrent  with  that  of  the  civil  courts.  Of  such 
ofFenaea  courts- fnartial  may  take  cogniwince 
under  the  02d  Article  of  War,  and,  if  they 
first  acquire  jurisdiction,  their  judgments 
cannot  be  disregarded  by  the  civil  courts 
for  mere  error  or  for  smf  reason  nol  affect' 
ing  the  jurisdiction  of  the  military  court* 

We  are  nest  to  inquire  whether,  having 
been  acquitted  by  a  •court-martial  of  tlie[34&l3 
crime  of  homicide  as  deflned  by  the  Penal 
Code  of  the  Philippines,  could  Grafton  be 
subjected  thereafter  to  trial  for  the  same 
ofTcTiBe  in  a  civil  tribunal  deriving  its  au- 
thority, as  did  the  court  martiaK  from  the 
same  government^  namely,  that  of  the 
United  States  I  That  he  will  be  pnnrshed 
for  the  identtcfll  ofTenae  of  which  he  hns 
been  acquitted,  if  the  judgment  of  the  civil 
court t  now  before  ua,  be  atftrnied,  is  beyotid 
question,  because,  as  appears  from  the  reo* 
ord,  the  civil  court  adjudged  bim  guilty  and 
sentenced  him  to  imprisonment  apecificRlly 
for  "an  infraction  of  article  404  of  «aid 
Penal  Code  and  of  the  crime  of  homlcid**.*^ 

It  was  said  hy  the  trial  judge  that  the 
offense  charged  a^^ainst  Grafton  in  the  civil 
court  waa  '*as8aj?Rination,"  which  offenses  be 
safdt  was  punishable  under  S  403  of  the 
Philippines  Penal  Code  by  death,  and  of 
which  crime  the  military  court  couM  not, 
under  the  Articles  of  War.  have  taken  cog- 
nizance; whereas,  the  offense  for  which  he 
was  tried  hy  court  martial  was  only  homi- 
cide, as  defined  by  §  404  of  the  Penal  Code. 
But  if  not  guilty  of  homicide,  as  defined 
in  the  latter  section  of  the  Penal  Code, — and 
aiich  was  the  finding  of  the  court-martial, — 
he  eould  not,  for  the  same  acta  and  under 
the  same  evidence,  be  guilty  of  assassina- 
tion^ as  defined  in  the  former  section  of  the 
Code.  Looking:  at  the  matter  in  another 
way,  the  above  suggestion  by  tlie  trial 
judge  could  only  mean  that  simply  because, 
speaking  generally,  the  civil  court  has  ju- 
risdiction to  try  an  oQirer  or  soldier  of  the 
Army  for  the  crimti  of  nssasssmation,  it 
may  yet  render  a  judgment  by  which  he 
could  be  subjected  to  punishment  for  an 
ofTenso  includcfl  in  the  charge  of  assas- 
sination, although  of  such  ]ess{^r  olTenae  he 
liud  been  previously  acquitted  by  another 
court  of  competent  jurisdiction*  This  vi<*w 
is  wholly  inadmissible.  Upon  this  j^neral 
point  the  supreme  court  of  the  Philippines, 
referring  to  the  defense  of  former  jeopardy^ 
said:  "The  circumstance  that  the  dvil 
trial  was  for  murder,  a  crime  of  which 
courts -martial  in  time  of  peace  have  no  ju- 
risdiction, while  the  prior  military  trial  was 
for  manslaughter  only,  does  not  defeat  the 
•defentte  on  this  theory.    The  identity  of  the[350J 
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ofTonsea  is  detorminecl,  not  by  their  grade, 
but  by  their  nature.  One  crime  may  be  a  : 
constituent  part  of  the  other.  The  crite- 
rion i3.  Does  the  result  of  the  first  prosecu- 
tion negative  the  facts  charged  in  the  sec- 
ond ?  It  is  apparent  that  it  does.  The  ac- 
quittal of  the  defendant  of  the  charge  of 
manslaughter  pronounces  him  guiltless  of 
facts  necessary  to  constitute  murder  and 
admits  the  plea  of  jeopardy."  The  offense, 
homicide  or  manslaughter,  charged  against 
Grafton,  was  the  unlawful  killing  of  a 
named  person.  The  facts  which  attended 
that  killing  would  show  the  degree  of  such 
offonso,  whether  assassination,  of  which  the 
civil  court  might  take  cognizance  if  it  ac- 
quired jurisdiction  before  the  military  court 
acted,  or  homicide,  of  which  the  military 
court  could  take  cognizance  if  it  acted  be- 
fore* the  civil  court  did.  If  tried  by  the 
m-litary  court  for  homicide,  as  defined  in 
the  Penal  Code,  and  acquitted  on  that 
charge,  the  guaranty  of  exemption  from 
being  twice  put  in  jeopardy  of  punishment 
for  the  same  offense  would  be  of  no  value 
to  the  accused  if,  on  trial  for  assassination, 
arising  out  of  the  same  acts,  he  could  be 
again  punished  for  the  identical  offense  of 
which  he  had  been  previously  acquitted. 
-^  In  Chitty's  Criminal  Law,  vol.  1,  pp.  452, 
455,  462,  the  author  says:  "It  is  not  in  all 
cases  necessary  that  the  two  charges  should 
be  precisely  the  same  in  point  of  degree, 
for  it  is  sufficient  if  an  acquittal  of  the  one 
will  show  thr.t  the  defendant  could  not 
have  been  guilty  of  the  other.  Thus,  a 
general  acquittal  of  murder  is  a  discharge 
upon  an  indictment  of  manslaughter  upon 
the  same  person,  because  the  latter  charge 
was  included  in  the  former,  and  if  it  had 
so  appeared  on  the  trial  the  defendant  might 
have  been  convicted  of  the  inferior  offense; 
and,  on  the  other  hand,  an  acquittal  of 
manslaughter  will  preclude  a  future  prose- 
cution for  murder,  for,  if  he  were  innocent 
of  the  modified  crime,  he  could  not  be  guilty 
of  the  same  fact,  with  the  addition  of  mal- 
ice and  design."  Mr.  Bishop,  in  his  Treatise 
on  Criminal  Law,  7th  ed.  §  1050,  says:  It 
is  not  necessary,  to  establish  the  defense 
lSfiiy*autrefoi8  acquit"  or  "convict,"  that  "the  of- 
fense in  each  indictment  should  be  the  same 
in  name.  If  the  transaction  is  the  same,  or 
if  each  rests  upon  the  same  facts  between 
the  same  parties,  it  is  sufficient  to  make 
good  the  defense.  In  Com.  v.  Roby,  12  Pick. 
503,  the  court  said:  "Thus  an  acquittal  on 
an  indictment  tor  murder  will  be  a  good 
bar  to  an  indictment  for  manslaughter,  and, 
€  conrrrsn,  an  acquittal  on  an  indictment  for 
manslau(;litor  will  l)e  a  bar  to  a  prosecu- 
tion for  nuirdor:  for.  in  the  first  instance, 
had  the  dofoiuiant  In^en  guilty,  not  of  mur- 
der, lint  of  nianslaujjhter,  he  would  have 
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been  found  guilty  of  the  latter  offoK  i^ 
that  indictment;  and  in  the  second  imtaw, 
since  the  defendant  ia  not  guilty  of  ma- 
slaughter,  he  cannot  be  guilty  of  ■ii' 
slaughter  under  circumstance!  of  ^ggnnr 
tion  which  enlarge  it  into  murder.  I  8tt> 
kie,  Grim.  PL  2d  ed.  322." 

It  must,  then,  be  taken  on  the  premt 
record  that  an  afl^manoe  of  the  jodgnnt 
of  the  civil  court  will  subject  the  aeawd 
to  punishment  for  the  same  acts,  c^nstimt- 
ing  the  same  offense  as  that  of  vhiefa  hi 
had  been  previously  acquitted  by  a  miliurr 
court  having  complete  jurisdiction  to  trr 
and  punish  him  for  such  offense.  It  ii  At- 
tempted to  meet  this  view  by  the  inQn- 
tion  that  Grafton  committed  two  dittioet 
offenses, — one  against  military  lav  and  dii- 
cipline,  the  other  against  the  eivfl  hw, 
which  may  prescribe  the  punishneit  for 
crimes  against  organised,  society,  by  whoB- 
soever  those  crimes  are  committed,— tad 
that  a  trial  for  either  offense,  whatem  iu 
result,  whether  acquittal  or  eonvictk»,  ssi 
even  if  the  first  trial  was  in  a  eont  of 
competent  jurisdiction,  is  no  bar  to  a  tnl 
in  another  court  of  the  same  govtraMik 
for  the  other  offense.  We  cannot  assiat  to 
this  view.  It  is,  we  think,  ineoasiibil 
with  the  principle,  already  annoaneed,  tkt 
a  general  court-martial  has,  under  esaitim 
statutes,  in  time  of  peace,  jurisdietioa  Ii 
try  an  officer  or  soldier  of  the  Aimj  far 
any  offense,  not  capital,  which  the  civil  hv 
declares  to  be  a  crime  against  the  piblie. 
The  express  prohibition  of  double  jeoparff 
for  the  same  offense  means  that  whmw 
such  prohibition  is  applicable,  either  bv  op- 
eration of  the  Constitution  *or  by  actios  d^ 
Congress,  no  person  shall  be  twiee  pst  ii 
jeopardy  of  life  or  limb  for  the  warn  of- 
fense. Consequently,  a  dvil  court  pnwd* 
ing  under  the  authority  of  the  UoM 
States  cannot  withhold  from  an  ofloor  « 
soldier  of  the  Army  the  full  bsMflt  ef  tM 
guaranty,  after  he  has  been  ones  tried  ii  ■ 
military  court  of  competent  jorisdielioa 
Congress,  by  express  oonstitutioaal  fnf^ 
sion,  has  the  power  to  preseribe  nlM  fv 
the  government  and  regolatioB  of  the  iiiV* 
but  those  rules  must  ba  interpreted  bi  «i- 
ionacaiMtaHi^ 


nection  with  the  prohibitioB  i 
being  put  twice  in  jeopardy  for  the  ■■• 
offense.  The  former  provisioa  mmX  Ml  l> 
so  interpreted  as  to  nullify  the  bUtf.  11 
therefore,  a  person  be  tried  for  aa  sAv 
in  a  tribunal  deriving  iU  JmriadkUm  ■< 
authority  from  the  United  8Ulei»  tai  k 
acquitted  or  convicted,  he  eawMl  iff^^ 
tried  for  the  same  offense  Is  i 
nal  deriving  its  jurisdictioB  aad 
from  the  United  SUtea.  A 
pretation  finds  no  sai  otioB  fa  tke 
of  War;  for  the  lOSd  Aitioit  of  War  («li* 
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is  thi?  same  as  article  ST,  adopted  in  ISOO| 
2  Stnt.  at  L.  3B9,  chup,  20)  deplares  that 
**tto  pcrscjQ"^— referring,  we  takc!  it,  to  per- 
ftoBs  m  the  Army — "shall  be  tried  a  eecond 
time  for  the  same  offense."  But  we  real 
our  dGcision  of  this  question  upon  the  broad 
ground  that  th(>  same  acta  constituting  a 
crime    agninst    the    Uuited    States    cannot, 

(nfter  the  acquittal  or  conviction  of  the  ac- 
cused in  a  court  of  competent  jurisdiction, 
be  made  the  basis  of  a  second  trial  of  the 
accused  for  that  crime  in  the  same  or  in 
another  courts  civil  or  militarj,  of  the  same 
government*  Congresi  has  chosen,  in  iti 
discretion,  to  confer  upon  general  conrta- 
martial  authority  to  try  an  officer  or  sol- 
dier for  any  crime,  not  capital,  eoraraitted 
by  him  in  the  territory  in  which  he  is  aerv- 
Ing.  When  that  was  done  the  judgment  of 
aucb  military  court  was  placed  upon  the 
same  level  as  the  judgments  of  other  tribu- 
nals when  the  inquiry  arises  whether  an 
accused  was,  in  virtue  of  that  judgment, 
put  in  jeopardy  of  life  or  limb.  Any  pos- 
sible conflict  in  these  matters,  between  eivil 
and  Tnilitarr  cniirtR.  r;in  be  obviated  either 
*W]b2f  withholding  from  courts-martial  all  'au- 
thority to  try  oflleers  or  soldiers  for  crimes 
prescribed  by  the  civil  power ,  leaving  the 
ciiril  tribimala  to  try  such  offense s»  or  by 
investing  courts- martial  with  exclusive  ju* 
risdiction  to  try  such  officers  -and  soldiers 
for  all  crimes  not  capital. 

In  support  of  the  view  that  the  judgment 
of  a  tnilitary  court  against  an  officer  or  sol- 
dier of  the  Array  for  acts  constituting  a 
crime  against  both  the  civil  law  and  the 
military  organization  is  no  bar  to  a  second 
trial  in  the  civil  courts  for  the  same  acta, 
we  are  referred  to  Fox  v.  Ohio,  5  How.  410, 
435,  12  L.  ed.  213.  224  j  United  States  v, 
MariRxild,  0  flow,  560,  13  L.  nd,  257,  and 
Moore  v.  Illinois,  14  How,  13,  1ft,  20,  14  L- 
ed.  Sne,  303,  300.  Xothin^  said  or  deter^ 
tnittpd  in  eithf^r  tvf  those  casP3  conflicts  with 
th^  dcciiiion  in  this  cui^e.  In  the  above  case^^, 
eapccially  in  Moorc*s  Case,  the  question  was 
mooted  whether  the  same  acts  could  be 
treated  as  crimes  both  against  the  United 
States  and  a  state.  It  was  there  auggested 
that  a  person  could  not  be  punished  by  two 
governments  on  account  of  or  for  the  same 
act  constituting  crime,  without  violating 
the  5th  Amendment.  But  thia  court,  speak- 
ing by  Mr,  Jnatice  Grier,  sasd^  *'An  offense, 
in  its  legal  si^rniUcation^  means  the  trans- 
gression  of  a  law.  A  man  muy  be  com- 
pelled to  make  reparation  in  damagps  to 
the  injured  party,  and  be  liiible  also  to  pun- 
ishment for  a  brPiich  of  the  public  peace, 
in  consequence  of  thp  same  act;  and  may 
be  said,  in  common  parlance,  to  be  twice 
puniehed  for  the  same  ofTenae-  Every  citi- 
zen of  the  United  States  is  also  a  citizen 
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of  a  state  or  territory.  He  may  b«  said  to 
owe  allegiance  to  two  sovereigns^  and  maj 
be  liable  to  punishmeut  for  an  infi^aetioii 
of  the  laws  of  either.  The  same  act  may 
be  an  offense  or  transgression  of  the  laws 
of  both.  ThU9^  an  assault  upon  the  marshal 
of  the  United  States,  and  hindering  biro  ia 
the  execution  of  legal  procega^  is  a  high 
offense  against  the  United  States,  for  which 
the  perpetrator  is  liable  to  punishment; 
and  the  same  act  raaj  be  also  a  gross 
breach  of  the  peace  of  the  state,— a  riot^ 
sasauU,  or  a  murder, —and  subject  the  same 
person  to  a  punishment^  under  the  state 
laws,  for  a  misdemeanor  or  felony*  That 
either  or  both  may  (if  they  see  flt)  punish 
such  an  oiTenderr  cannot  be  doubted.  *Yet  it  [354] 
cannot  be  truly  averred  that  the  offender 
has  been  twice  punished  for  the  same  of- 
fense; but  only  that  by  one  act  he  has  com- 
mitted two  o^enses,  for  each  of  which  he 
IS  justly  punishable.  He  could  not  plead 
the  punishment  by  one  in  bar  to  a  convic* 
tion  by  the  other;  consequently,  this  court 
has  decided,  in  the  case  of  Fox  v,  Ohio,  S 
How*  432,  12  L.  ed*  222,  that  a  state  may 
punish  the  offense  of  uttering  or  passing 
false  coin,  as  a  cheat  or  fraud  practised  on 
its  citissens;  and,  in  the  case  of  the  United 
States  V,  Marigold  J  supra,  that  Congress,  in 
the  proper  exercise  of  its  authority,  may 
punish  the  same  act  as  an  offense  against 
the  United  States/' 

It  is  clear  that  the  cases  above  cited  are  ^ 
not  in  point  here.  The  government  of  the 
United  States  and  the  governments  of  the 
several  states ^  in  the  exercise  of  their  re- 
spective powers,  move  on  different  lines*  The 
government  of  the  United  States  haa  no 
power,  except  as  expressly  or  by  necessary 
implication  has  been  granted  to  it,  while 
the  several  states  may  exert  such  powers 
lis  are  not  inconsistent  with  the  Const itu- 
tion  of  the  United  States  nor  with  a  re- 
publican form  of  government,  and  which 
have  not  been  surrendered  by  them  to  the 
general  government*  An  offense  against 
the  United  States  can  only  be  puaished  un- 
der its  authority  and  in  the  tribunals  cre- 
ated by  its  taws  I  whereas,  an  offense 
against  a  state  can  be  punished  only  by  its 
authority  and  in  iti  tribunals.  The  same 
act,  as  held  in  Moore*8  Case,  may  constitute 
two  offenses,  one  against  the  United  States 
and  the  other  against  a  state.  But  these 
things  cannot  be  predicated  of  the  relations 
between  the  United  States  and  the  Philip- 
piaes.  The  government  of  a  state  does  not 
derive  its  powers  from  the  United  States, 
while  the  government  of  the  Philippines 
owes  its  existence  wholly  to  the  United 
States,  and  its  judicial  tribunals  exert  all 
their  powers  by  authority  of  the  United 
States.     The  jurisdiction  and  authority  of 
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the  United  States  over  that  territory  and 
its  inhabitants,  for  all  legitimate  purposes 
of  government,  is  paramount.  So  that  the 
cases  holding  that  the  same  acts  committed 
in  a  state  of  the  Union  may  constitute  an 
[355]oflrense  'against  the  United  States  and  also 
a  distinct  offense  against  the  state  do  not 
apply  here,  where  the  two  tribunals  that 
tried  the  accused  exert  all  their  powers  un- 
der and  by  authority  of  the  same  govern- 
ment,— that  of  the  United  States. 

It  may  be  difficult  at  times  to  determine 
whether  the  offense  for  which  an  officer  or 
soldier  is  being  tried  is,  in  every  substan- 
tial respect,  the  same  offense  for  which  he 
had  been  previously  tried.  We  will  not 
therefore  attempt  to  formulate  any  rule  by 
which  every  conceivable  case  must  be 
solved.  But  passing  by  all  other  questions 
discussed  by  counsel,  or  which  might  arise 
on  the  record,  and  restricting  our  decision 
to  the  above  question  of  double  jeopardy, 
we  adjudge  that,  consistently  with  the 
above  act  of  1002,  and  for  the  reasons  stat- 
ed, the  plaintiff  in  error,  a  soldier  in  the 
Army,  having  been  acquitted  of  the  crime 
of  homicide,  alleged  to  have  been  committed 
by  him  in  the  Philippines,  by  a  military 
court  of  competent  jurisdiction,  proceeding 
under  the  authority  of  the  United  States, 
could  not  be  subsequently  tried  for  the 
same  offense  in  a  civil  court  exercising  au- 
thority in  that  territory.  This  is  sufficient 
to  (lisposo  of  the  propont  case. 

The  judgment  must  be  reversed,  and  the 
Ci.M*  rvniaiulcd  with  directions  to  the  Su- 
j)renie  Court  of  the  Philippines  to  order  the 
complaint  or  information  in  the  Court  of 
First  Instance  to  be  dismissed  and  the  plain- 
tifl  in  error  discharged  from  custody. 

It  is  so  ordered. 


[356]        •EDWARD  H.  LOVE,  Plff.  in  Err., 

V. 

ANNIE  FLAIIIVE  and  Andrew  J.  Lansing. 

(See  S.  C.  Reporter's  ed.  356,  357.) 

Public  lands — ^homestead— effect  of  sale  be- 
fore entry. 

A  party  who,  while  in  possession  of 
a  tract  of  public  land  with  intent  to  enter 
it  as  a  homestead,  niakos  a  Hale,  which  tlie 
.  I^nd  Department  treats  as  an  abandonment 
of  hU  r'lfiht  of  entry,  cannot,  by  nioroly  con- 
tinuing in  possession,  create  a  now  right  of 
entry  ns  ajrn inst  the  party  in  whose  favor 
hr  has  relinquished  liis  right. 
i» 

[N<i.  2-M.] 

Submitted  April  29,  1007.    Decided  May  27, 

1907. 
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IN  ERROR  to  the  Supreme  Conrt  of  tki 
State  of  Montana  to  reriev  a  jndgHiA 
which  affirmed  a  judgment  of  tke  Diitrfafc 
Court  of  Missoula  County,  in  that  rtit^ 
sustaining  a  demurrer  to  the  eomplafait  ■ 
a  suit  to  have  the  holders  of  the  kgd  titii 
to  real  property  adjudged  to  hold  It  ii  tad. 
Petition  for  rehearing  denied. 

For  former  opinion  see  p.  768. 

Mr.  C.  B.  Nolan  submitted  the  tame  m 
petition  for  rehearing.  Mr.  Charlci  El- 
mund  Pew  was  on  the  brief. 

Mr.  Justice  Brewer  delivered  the 
of  the  court: 

A  petition  for  rehearing  calls  our  atteatioi 
to  a  misstatement  in  the  opinion.  We  nid 
that  "it  appears  from  the  comphiiit  ud 
exhibits  that  during  the  time  that  IImm 
proceedings  were  pending  in  the  Lud  De- 
partment, Love  made  a  sale  to  Jamei  Rn- 
dell,''  etc.  The  facts  are  that  in  Msy,  IIS. 
Love  settled  upon  and  occupied  the  tuMt 
in  controversy  with  the  puqMse  of  eBtcriig 
it  as  a  homestead;  that  the  land  was  tka 
unsun'eyed  public  land;  that  it  wu  sot 
surveyed  until  1888,  and  that  on  Jaaisij 
2,  1889,  plaintiff  for  the  first  time  filed  is 
the  land  office  an  application  for  an  cali;. 
It  further  appears  that  the  sale  to  RvaM 
was  made  in  September,  1883,  after  the 
original  settlement  by  the  plaintiff,  while  the 
land  was  unsurveyed,  and  befora  the  aypV- 
cation  to  enter.  Hence  it  is  not  rtik^f 
true  that  while  "proceedings  were  pendis|p  _ 
in  the  Land  Department,  *Love  madeaHhblPW 
for  there  was  nothing  of  record  or  oa  fik 
in  that  Department  until  after  the  eatiy. 
Now  the  plaintiff  contends  that,  uamd 
ing  that  there  was  a  sale,  and  that  thewly 
the  plaintiff  relinquished  the  right  of  ciby 
which  he  had  acquired  by  his  settlemeat,  jit 
thereafter,  without  having  abandoned  thi 
possession,  he  filed  his  application  ii  the 
land  office;  that  that  application  nnet  be 
considered  as  an  entirely  new  proeecdi^^ 
initiated  by  one  in  actual  poasessioo.  deri^ 
ing  to  take  the  land  aa  a  homestead,  nl 
that  it  is  error,  and  error  of  law,  to  adQMP 
it  vitiated  or  affected  by  the  prior  sale. 

Conceding  that  the  effect  of  a  sale  friv 
to  the  application  projects  into  Che  cms 
a  question  of  law,  we  are  still  of  opiaiM 
that  the  decision  of  the  Secretary  was  r^fUi 
and  that  the  award  of  the  patent  to  Mn^ 
Flahivc  must  be  sustainad.  A  tale  Bsii 
by  a  party  who  is  in  poasesaion  of  a  tnd 
of  public  land  with  an  intent  tiwreaftar  Ii 
outer  it  as  a  homeatcad  ia  eqaivalMt  ^ 
a  relinquishment  of  Ua  r%ht  to  M- 
ter,  and  the  Departmsnt 
treat  him  as  haviqg  no  ftirthar  i 
the  land.  He  may  not  aall,  aad  mU  Iwi 
the  rights  of  one  who  hu  Bot  aaU.   ft 
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not,  by  merely  continuing  in  poasca- 
create  a  new  right  of  entry  as  af^ainst 
irty  in  whose  favor  he  has  ri^liDqiibhL^ 
ght. 

arc  of  opinion,  therefore,  that  the 
n  1883  was  rightfully  held  by  the  De- 
tent to  estop  the  plaintiff  from  stibBe- 

entry  of  the  land;  at  leasts  as  against 
ho  was  a  purchaser  from  his  vendee, 
i  petition  for  rehearing  is  denied. 


•HIGINIO  ROMEU,  Appt., 

V. 

ROBERT  H.  TODD, 

See  S.  C.  Reporter's  ed.  358-370.) 

endens — ^in  Porto  Rico— cautionary  so- 

.  A  suit  in  equity  to  enforce  a  judg- 
upon  real  property  which,  though 
ing  upon  the  public  records  in  the 
of  another  than  the  judgmfent  debtor, 
eged  to  have  been  paid  for  with  his 
f,  resulting  in  a  decree  that  such  judjor- 
debtor  is  the  owner  of  the  equitable 
>eneficial  title,  is  within  tlie  scope  of 
orto  Rico  mortgage  law,  art.  42,  which, 
'der  to  protect  innocent  purcbasera 
nte  lite  J  provides  for  the  frivin*^  of  a 
mary  notice  in  suits  for  th^  owner- 
of  real  property  or  for  the  creation, 
-ation.  modification,  or  extinction  of 
iroperty  right, 
endens — ^in  Porto  Rico— cautionary  no- 

.  The  local  statutory  law  of  real  prop- 
requiring  the  f^^iving  and  n^t'oniin^  of 
)nary  notice  of  a  pending  suit  in  order 
ect  innocent  third  parties  dealing  with 
ecorded  owner  is  applicable  to  yi  suit 
•ht  on  the  equity  side  of  the  l«nited 
s  district  court  of  Porto  Rico,  in  view 
e  provision  of  llio  act  (^f  April  12. 
(31  Stat,  at  L.  70,  cliap.  li>U,  fe  8.  eon^ 
ig  in  force  the  local  laws  not  i neon- 
it  with  the  laws  of  the  Uniti'd  States, 
Ligh,  by  §  34,  the  district  court  of  ihty 
d  States  for  Porto  Rico  is  j^iven,  in 
ion  to  the  ordinary  jurisdictinn  of  Fed- 
listrict  courts,  jurisdiction  of  ^l!!  caBei* 
^ant  in  the  Federal  circuit  riMirtjH,  with 
•  to  proceed  therein  in  the  same  man- 
s  a  circuit   court. 

[No.  2G9.] 

itted  April  19,  1907.     Decided  May  27, 
1907. 

'EAL  from  the  District  Court  nf  the 
nited  States  for  the  District  of  Porto 
to  review  a  decree   dismisslnL',  on   de- 


TE. — On  the  doctrine  of  Uh  pi'mltmR— 
otes  to  Green  v.  Rick.  2  T.ll  \.  AH; 
:on  V.  Timmerman.  4  L.R.A.  Tlti;  Bim- 
.  Shafer,  7  L.R.A.  812:  and  Hollfitid  v. 
n's  Sav.  Bank,  8  L.R.A.  553. 
U.  S. 


murrer,  a  bill  to  enjoin  a  judicial  sale  of 
real  property*  Reversed  and  remanded  for 
further  proceedings* 

The  facts  are  stated  in  the  opinion, 

Mr.  F.  L.  Cornwell  submitted  the 
for  appellant  1 

In  Porto  Rico  the  registry  of  the  prop- 
erty is  the  only  office  for  the  information 
of  prospective  parch Ascra  of  land  aa  to  con- 
ditions of  title  tbereto;  ^ttd  oao  who  pur^ 
chases  land  in  litigation  from  one  of  tho 
parties  to  tbe  suit  acquires  a  good  title 
ift  upon  due  search  being  made  in  said 
re^ristrj,  nothing  is  found  that  will  alTcct 
the  title  to  be  acquired. 

2  Galindo  &  Escosura,  Com,  Mortg.  Legia- 
lation  of  Spain,  pp.  426,  427. 

Whatever  should  be  recorded ^  but  is  not 
recorded  or  inscribed,  has  no  effect  at  all 
as  against  tbird  persona. 

Ibid*   pp,   272,   36L 

The  equitable  doctrine  of  lis  pendens  bein|r 
inapplicable  to  tht>  case  at  bar,  the  United 
States  district  court  should  have  d«^ided 
aa  the  insular  court  would  have  done  in 
the  premises. 

Smith  V.  Gflle,  144  U.  S.  500,  3fi  L.  ed, 
521,  12  Sup.  Ct.  Rep.  674-  Hinde  v,  Vattler, 
5  Pet*  308,  8  L.  ed*  168;  Union  P.  R.  Co, 
V.  Reed,  25  C.  C,  A,  389,  49  U.  S*  App.  233, 
80  Fed-  2aG;  Hoge  v*  Magnes.  20  C.  C.  A, 
564*  m  U.  S*  App*  500,  85  Fed,  357;  Myera 
V.  Keed,  17  Fed,  404;  O'ConneU  v.  Reed, 
5  C,  C.  A*  580,  12  U.  S.  App.  361^  56  Fed. 
531;  Bclding  v.  Hebard,  43  C,  C.  A.  308^ 
103  Fed.  532;  24  Am,  k  Eng.  Ene,  Law,  p. 
loll;  Edvvards  v*  Davenport^  4  McCrary, 
34,  20  Fed.  753;  Bueher  v*  Cheshire  H,  Co. 
125  l\  S,  555,  31  L*  ed.  795,  8  Sup.  Ct*  Rep, 
074 1  Bonduraut  T*  Watson,  103  U.  S*  281, 
^6  L.  ed*  447;  Vance  v.  Wesley,  20  C  C. 
A.  m,  42  U.  S.  App*  709,  85  Fed.'  Ifll ;  Briu» 
V.  Hartford  P.  Ins.  Co.  90  U.  a  G27,  24  K 
ed,  858;  Connecticut  Mut.  L*  Ihb*  Co.  v. 
Cushnian,  108  U.  S.  6L  27  L.  ed.  048,  2 
Sup.  Ct.  Rep.  236. 

Mr.  N.  B.  K.  Pettingill  submitted  th& 
fa  use  for  appellee: 

If  a  JitiE^ation  pending  in  any  eourt  of  the 
Uniled  States  within  the  states  had  taken 
the  same  course  fls  tliat  herein  involved^ 
and  the  same  question  now  brought  before 
the  court  on  this  appeal  had  coma  from  & 
Federal  court  in  any  one  of  the  states,  wfr 
think  ihere  can  be  no  question  how  it 
wail  Id  have  been  decided,  because  there 
fiecm^H  to  have  been  a  uniform  line  of  deci- 
sions, from  early  times,  as  to  the  applica^ 
(ion  of  the  equitable  doctrine  of  Ua  pendens^ 
w^tich.  aa  we  understand  it,  is  entirely  dis* 
linct  from  the  statutory  Us  pendens  wliich 
i^  provided  for,  in  many  states,  in  suits  at 
law. 

Pom.    Eq.   Jur.    §§   632,   633;    Murray   v. 
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Balli)u,  1  Johns.  Ch.  566;  Union  Trust  Co. 
▼.  Soiithorii  Inland  Nav.  &  Improv.  Go.  130 
r.  S.  565,  32  L.  ed.  1043,  9  Sup.  Ct.  Rep. 
606 ;  Mcllen  v.  Moline  Malleable  Iron  Works, 
131  U.  S.  352,  33  L.  cd.  178,  9  Sup.  Ct.  Rep. 
781;  Murray  v.  Lylbum,  2  Johns.  Ch.  441; 
Warren  County  v.  Marcy,  97  U.  S.  105, 
24  L.  ed.  980;  Miller  v.  Sherry,  2  Wall.  237, 
17  L.  ed.  827;  Terrell  v.  Allison,  21  Wall. 
280,  22  L.  ed.  634;  Lacassagnc  v.  Chapuis, 
144  U.  S.  119,  36  L.  ed.  368,  12  Sup.  Ct. 
Rep.  659. 

Congress  intended  to  maintain  the  dis- 
tinction between  the  law  and  equity  sides 
of  the  Federal  district  court  of  Porto  Rico, 
and  the  pleading  and  procedure  to  be  fol- 
lowed on  each  side. 

Rodriguez  v.  Vivoni,  201  p.  S.  371,  50 
L.  ed.  792,  26  Sup.  Ct.  Rep.  475;  Garrozi 
V.  Dastas,  204  U.  S.  64,  ante,  369,  27  Sup. 
Ct.  Rep.  224. 

The  equity  jurisdiction  of  the  courts  of 
the  United  States  is  derived  from  the  Con- 
stitution and  the  laws  of  the  United  States. 
Their  powers  and  rules  of  decision  are  the 
same  in  all  the  states.  Their  practice  is 
regulated  by  themselves,  and  by  rules  es- 
tablished by  the  Supreme  Court.  This 
court  is  invested  by  law  with  authority  to 
make  such  rules.  In  all  these  respects  they 
are  unaffected  by  state  legislation. 

Noonan  v.  Lee  (Noonan  v.  Braley)  2 
Black,  409.  17  L.  ed.  278. 

While  the  courts  of  the  Union  are  re- 
quired by  the  statutes  creating  them  to  ac- 
cept as  rules  of  decision,  in  trials  at  com- 
mon law.  the  laws  of  the  several  states, 
except  where  the  Constitution,  laws,  trea- 
ties, and  statutes  of  the  United  States  other- 
wise provide,  their  jurisdicMon  in  equity 
cannot  be  impaired  by  the  local  statutes  of 
the   different    states    in    which   they    sit. 

Kirby  v.  Lake  Shore  &  M.  S.  R.  Co.  120 
U.  S.  130,  30  L.  ed.  509,  7  Sup.  Ct.  Rep.  430. 

State  or  territorial  recording  or  registry 
laws  have  nothing  to  do  with  the  validity 
of  equitable  lis  pcnden9  and  its  effects. 

I^Acassagne  v.  Chapuis,  supra;  Stewart  v. 
Wheeling  &  L.  E.  K.  Co.  53  Ohio  St.  161, 
29  L.R.A.  438,  41  N.  E.  247. 

Mr.  Justice  White  delivered  the  opinion 
of  the  court: 

Robert  H.  Todd  obtained  a  judgment  In 
the  United  States  provisional  court  of  Porto 
Rico,  in  the  year  1900,  for  the  sum  of  $2,- 
946.05,  against  Pedro  and  Juan  Agostini, 
and  execution  to  enforce  the  same  was  re- 
returned  nulla  bona.  Thereupon  Todd,  in 
1901,  filed  a  bill  in  equity  in  the  United 
States  court  for  the  district  of  Porto  Rico 
against  the  judgment  debtors  (the  two 
AgoHtinis)  and  one  Ana  Merle  for  the  pur- 1 
poRo  of  enforcing  the  judgment  upon  oer- 
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tain    real    property    of    which    Ana    Merit 
stood  upon  the  public  records  as  the  owner. 
The  ground  was  that  the  property  had  ben 
paid  for  with  the  money  of  the  Agostiais 
and  was  hence  liable  to  be  applied  to  their 
debts.     Without   farther  detail   it   is  onJy 
necessary    to   say   that    the    court  decreed 
that  a  certain  parcel  of  land  described  is 
the  bill  had  been  purchased  by  Ana  Merle 
with    funds   belonging   to   Pedro   Agostiu, 
and  said  Agostini  "was  the  owner  of  the 
equitable  and  beneficial  title  of  the  isne." 
And  it  was  ordered  that,  to  pay  the  in- 
debtedness to  Todd,  the  property,  with  tbt 
improvements   thereon,   be   aold   at  poblie 
sale  by  a  commissioner  appointed  for  thit 
purpose.    Whilst  this  suit  was  pending  be- 
fore decree,   the  piece   of  real  estate  «■• 
braced  by  the  decree  was  sold  by  Merle  to 
Higinio  Romeu,  the  plaintiff  in  error.   Tki 
present  bill  was  filed  on  behalf  of  Roan 
against  Todd  to  enjoin  the  sale  of  this  pim 
of  property.     The  bill  alleged  the  briapBg 
of  the  Todd  suit,  the  purchase  hj  Romet 
pending  such  sait»  the  *decree  rendered  theR-[Mq 
in  as  above  stated,  and  the  fact  that  tki 
decree  was  abont  to  be  executed.    It  wn 
averred  that  the  purchase  by  Romra  kad 
been  made  for  an  adequate  considemtios, 
with  the  utmost  good  faith  and  withoit 
knowledge   of   the   pendency  of  the  Todd 
suit;  that  the  property,  since  it  wasboafht 
by  Romeu,  had  been  largely  improved  by 
him,  and  that,  as  no  emntionary  notke  cos* 
ceming  the  Todd  suit,  as  anthoriwd  ui 
required  by  the  law  of  Porto  Rico,  had  bM 
put  upon  the  records,  the  property  aeqvnd 
by  Romeu  under  the  circumstaness  alhH 
was  not  subject,  in  Romeu's  hands,  to  tbi 
Todd  decree.    A  temporary  restrainiiffv- 
der  was  allowed.     The  bill  was  dcBvni 
to  on  two  grounds,— firat,   that  it  stitid 
no  cause  of  action,  and  second,  that,  ad- 
mitting all  its  averments  to.  he  tnM.  as  tbi 
property    was    bought    whilst    the  sq^J 
cause  was  pending,  the  purchaser  took  ab- 
ject to  the  lia  pendenM.    The  dcmnmr  w 
sustained,  and,  Ronwa  sleeting  not  to  pM 
further,  a  final  decree  was  Bads  disaMf 
the  bill. 

The  court  below,  in  its  opinioB,  mmmd 
that,  under  the  local  law,  a  third  psrt|  b 
good  faith  pnrchasiag  from  or  dssli^  «ib 
the  registered  owninr  of  nal  estate,  vitbirt 
notice  in  fact  of  the  szisteaee  of  a  paiH 
suit  oonceming  the  title  to  piupwty,  «■ 
not  to  be  treated  by  opsntioB  sf  liv  « 
constructively  notified  of  tho  ftmka/if  ^  '^ 
the  suit  unless  tlie  cautionary  maHkB  «M 
the  law  of  Porto  Rico  rsqoind  Is  he  fik 
upon  the  record  was  gfroB.  Bat,  wUll  • 
declaring,  it  was  BsvwtMsn  diiWii  Aid 
the  local  rule  of  roal  ptopsrty  nteisd  to 
was  not  controlli^f  Im  this 
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jjig  waa  b&sed  upon  thu  conception  tkat  the 
c?onfltructive  notice  resulting  from  a  suit  in 
equity  in  the  United  States  courl  for  Porto 
Rico  was  to  be  imputed,  irri^apective  of 
the  posit  ire  requirement  i  of  the  to(^l  law. 
The  court  i^ftldi 

*'Ab  thifl  is  a  prod^edin^  on  the  equity 
side  of  the  eourt  it  is  governed  by  the 
principlea  of  equity  foUowed  by  the  Federal 
courts,  aa  dtBtingutfihed  from  suits  nt  law, 
where  loeal  statutes  are  adopted.  As  local 
laws  have  no  binding  force  upon  the  Uaited 
States  courts  in  matters  of  procedure  in 
iSjequity  and  ^maritime  law,  the  laws  of  Porto 
Rico  relating  to  filing  of  notice  of  lis  pendent 
have  therefore  no  application  in  this  c&set 
and  the  snflicicDcy  of  this  bill  must  be  de- 
termined by  the  rules  nod  principles  fol- 
lowed in  like  proceedings  in  the  eonrts  of 
the  United  States.  Stewart  v.  Wheeling  & 
L.  E.  R.  Co.  52  Ohio  St.  151,  29  L.R.A.  438, 
41   N.  E.  247." 

Proceeding  then  to  apply  what  is  deemed 
to  lie  the  conclusive  force  of  decisions  of 
this  court,  it  was  held  that  the  pendency 
of  an  equity  cause  in  a  court  of  the  United 
States  affecting  real  property  constituted 
constructive  notice  as  to  third  parties ,  and 
was  therefore?  operative  against  those  deal- 
ing with  the  owner  aa  to  such  property, 
in  good  faith,  any  rule  of  state  law  to  the. 
contrary; 

In  the  argument  at  bar  on  behalf  of  the 
appellee  the  correctness  of  the  ground  upon 
which  the  court  bssed  its  decision  is  in- 
sisted on  as  billows: 

"The  main  contention  of  appellant,  how- 
ever, seems  to  be  that  even  eonrts  of  equity 
of  the  United  States  in  a  state  are  bound 
by  the  statutory  proviaiona  for  recording  a 
Jit  pendens  when  such  provision  has  been  en- 
acted in  such  state.  But  in  thla  contention 
counsel  fail  to  lii^tinjiiiish  between  eases 
of  law  and  cases  in  equity,     .     .      " 

Nevertheless,  in  sublet anee,  it  ia  contended 
that,  even  if  the  caurt  below  was  wrong  in 
it3  resisoning,  it  whh  right  in  its  conclnHion. 
This  rests  on  the  prnpiii^ition  that  the  court 
mistakenly  aBsumed  that  the  local  law  pro- 
vidi'ii  far  a  notice  of  the  pendency  of  suit 
of  the  rharacter  nf  the  Todd  case,  and  pro- 
tected an  iRnocent  purchaser  where  a  notice 
was  not  given. 

That  iflfiiie  arises,  therefore,  and  as  it 
underlies  the  qi;eation  whether  the  court 
^liould  have  applied  the  local  law,  we  come 
first  to  aaterlflin  the  l<u*al  law  concerning 
DoLice  and  iti^  elT'xn. 

It  appears  cerUiia  that  by  the  ancient 
Spanish  law  the  sale  or  the  dismember- 
ment hy  morl^a^o  of  the  ownership  of 
real  property  which  \va^  invi>lv<*d  in  a  pend- 
ing litigation  wat=  forbidden.  Law  13,  title 
7,  Part.  3;  see  also  Resolution  oi  November 
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29,  1770|  referred  to  in  commentaries  upon 
the  Spanish  ^mortgage  tegi^Eution  by  D,[364] 
Leon  Galindo  y  De  Vera,  1903  ed*,  voL  2, 
p.  604.  The  result  was  that  acta  done  in 
violation  of  the  prohibitory  law  were  void, 
even  as  to  innocent  third  parties.  But,  &s^ 
pointed  out  by  the  author  just  referred  to, 
the  prohibition  in  question  was  omitted 
from  the  Spanish  Civil  Code,  and  therefore 
the  right  to  deal  with  real  property  in- 
volved in  a  pending  litigation  was  no  longer 
prohibited.  And  when  the  comprehensive 
system  known  as  the  mortgage  law  camo 
to  be  adopted,  the  power  of  the  record  own- 
er of  real  property  involved  in  litigation,  to 
mortgage  or  contract  concerning  the  same, 
was  not  left  to  the  implication  resulting 
from  the  disappearance  of  the  ancient  pnj- 
hibitions,  but  was  expressly  recogniaed  by 
articles  71  and  107  of  the  mortgage  laws. 
D,  Leon  Oalindo  y  De  Vera,  in  hia  com- 
mentaries, considering  the  provisions  of  the 
mortgage  law  concerning  the  power  of  the 
owner  of  real  property  to  deal  with  it 
pendente  lite,  and  of  the  right  of  the  plaintiff 
in  a  suit  affecting  such  property  to  obtain 
a  cautionary  notice,  and  his  duty  to  record 
the  same  in  order  to  affect  third  partieSp 
points  out  that  tl  ?se  provisions  were  the 
natural  result  of  three  considerations  t  re- 
spect for  the  rights  of  property,  regard  for 
the  rights  of  one  seeking  redress  in  the 
courts  against  inch  owner*  and  oolicituda 
for  the  public  interests  Because  of  tht 
tirst  the  owner  was  not  deprived  of  bis  right 
to  dispose  of  his  real  property  merely  be- 
ca^use  a  suit  relating  to  the  same  had  beeii 
brought  against  him,  but  was  left  free  to 
make  contracts  concerning  the  property ,  Ef 
anyone  could  be  found  willing  to  do  so, 
and  thus  assume  the  risk  of  che  pending 
litigation.  On  account  of  the  second  con* 
si  deration  a  means  waa  provided  for  giving 
a  notice  by  which  one  who  brouf^ht  suit 
would  be  able  to  seizure  the  results  of  an 
ultimate  decision  in  hia  favor.  Because  of 
the  third,  those  dealing  in  good  faith.  In 
reliance  on  public  records ♦  were  protected 
from  the  riska  ot  pending  suits  unless  the 
eautlonary  notice  was  made  and  recorded 
according   to    the    statute. 

That  the  essence  of  the  statute  was  tha 
protection  of  innocent  third  parties  dealing 
with  the  recorded  owner  when  no  *caution-[3§IIJ 
ary  notice  had  been  given  is  obvious.  An- 
swering the  contrary  contention,  D,  Leon 
Galindo  y  De  Vera  says  (p.  192): 

"'That  is  not  so;  if  the  mortgagor  hai 
on  the  record  the  ownership  of  the  prop- 
erties in  litigation  and  those  who  claim 
the  properties  have  not  made  the  caution* 
^ry  notice  on  the  register,  and  the  writing 
establishing  the  mortgage  does  not  show 
that    the   properties  are   in   litigation,  the 
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debtor  can  freely  mortgage  them,  and  the 
mortgage  will  have  effect,  even  when  the 
dciision  of  the  case  is  in  favor  of  the  plain- 
tiff**, declaring  that  the  ownership  of  the 
properties   mortgaged   belongs   to   them." 

See  articles  71  and  107  of  the  "Mort- 
gage I-AW  for  Cuba,  Porto  Rico,  and  the 
Philippine  Islands,"  War  Department  trans- 
lation, 1899,  and  see  also  title  2  of  the 
svne  law,  concerning  the  method  of  re- 
cording instruments  and  the  effect  of  such 
record,  and  title  3,  relating  to  cautionary 
notices. 

Granting  that  the  general  result  of  the 
local  law  is  as  we  have  just  stated  it,  the 
contention  yet  is  that  the  character  of  the 
Todd  suit  and  the  nature  of  the  relief 
sought  therein  caused  it  to  be  not  within 
the  scope  of  the  mortgage  law  and  the  pro- 
visions thereof  for  giving  a  cautionary  no- 
tice. This  is  based  upon  article  42  of  the 
mortjrage  law,  reading: 

"Art.  42.  Cautionary  notices  of  their  re- 
spcctivo  interests  in  the  corresponding  pub- 
lic registries  may  be  demanded  by: 

"1.  The  person  who  enters  suit  for  the 
ownership  of  the  real  propcrLV.  or  for  the 
creation,  declaration,  modification,  or  ex- 
tinction of  any  propc»rty  right.     .     .     ." 

And  artidp  01  of  tho  general  regulations 
for  the  execution  of  the  mortgage  law.  War 
Department  translation.  18'M»,  as  follows: 

"The  person  who  brin^js  the  action  for 
ownership,  refcm-d  to  in  caso  No.  1  of  ar- 
ticle 42  of  the  law,  may,  at  the  same  time 
or  subscfiuentiy,  request  that  a  cautionary 
notice  thereof  be  made,  offering  to  indem- 
nify any  damages  which  may  be  caused  the 
defendant  thereby,  should  he  win  the  suit." 

Now,  it  is  said  when  the  issues  in  the 
Todd  suit  are  clearly  apprehonded,  they 
were  not  within  tlu»  purview  of  the  articles 
[366]  *in  question,  since  that  suit  did  not  seek 
to  devest  Ana  Merle  of  the  ownership  of 
the  property  standing  in  her  name  on  the 
public  records,  but  simply  to  subject  such 
property  to  the  payment  of  tlie  indebted- 
ness due  by  the  Agostinis  to  Todd.  This, 
however,  assumes  that  article  42  embraces 
only  suits  having  for  th»*ir  object  the  en- 
tire devestiture  of  ownership. — tli:it  is,  the 
devestiture  of  perfect  ownership, — ^whilst 
the  text  of  the  article  relied  ujxm  not  only 
relates  to  suits  so  operating,  but  also  to 
those  which  seek  the  nuxlitieation  "or  ex- 
tinction of  any  property  right."  Hut  v.ven 
if  the  proposition  relied  njr^a  might  find 
some  color  of  support  in  a  narrow  and  tech- 
nical construction  of  the  provisions  of  the 
mortgage  law  referred  to,  its  unsoundness  is, 
we  think,  denionst rated  by  a  consideration 
of  other  provisions  of  the  law,  esp(K*ially 
•  articles  2  and  23  of  that  law,  the  first  read- 
ing ma  follows: 
(1096 


"In  the  registries  mentioned  in  tbe  |n- 
ceding  article  shall   be   recorded: 

"1.  Instruments  transferring  or  dadariag 
ownership  of  realty,  or  of  property  rigkti 
thereto. 

"2.  Instruments  by  which  rights  of  Hi 
and  occupancy,  emphyteusis,  mortgage^  an- 
nuity (censo),  servitudes,  and  any  othos 
by  which  estates  are  created,  acknowlsdfj 
modified,  or  extinguished." 

The  second  (art.  23)  reads  as  foUowi: 

"The  instruments  mentioned  in  articles  f 
and  5,  which  are  not  duly  recorded  or  ca- 
tered in  the  registry,  cannot  prejudice  thiid 
persons." 

Mark  the  constructiTe  power  of  the  pro- 
vision of  the  second  paragraph  of  article  t, 
requiring  the  registry,  in  order  that  thcj 
may  affect  third  parties,  of  all  acts  *%y 
which  estates  are  created,  acknovled^ 
modified,  or  extinguished"  when  applied  to 
the  words  of  article  42,  providing  for  the 
registry  of  a  cautionary  notice,  not  only  of 
all  suits  for  the  "ownership  of  the  ml 
property,"  but  likewise  of  suits  bnrnghc 
"for  the  creation,  declaration,  modiSeatioa 
or  extinction  of  any  property  rigkt^ 

Besides,  when  the  purpose  of  the  noit- 
gage  law  is  borne  in  *mind,  it  is  appareit[ll'l 
tliat  the   interpretation   relied  upon  wouM 
frustrate   the   very   ends   which  the  sdop- 
tion  of  the  law  was  intended  to  subseire 

But,  passing  this  view,  it  is,  we  thiak, 
clear,  that  the  proposition  rests  upon  a  mil- 
conception  of  the  true  import  of  ths  bill 
in  the  Todd  case.  The  property  stood  ap- 
on  the  records,  not  in  the  name  of  tk 
Agostinis,  but  in  the  name  of  Merle.  Tkt 
bill  alleged  that  the  Agostinis,  and  aoC 
Merle,  owned  the  property,  because  it  hid 
been  bought  and  paid  for  by  the  forawr. 
The  purpose,  therefore,  of  the  suit  wss  Is 
change  the  recorded  title  by  in  effect  ob- 
taining a  decree  placing  the  property  ii 
the  name  of  the  real  owner.  In  the  vwy 
nature  of  things,  under  the  civil  law,  tbi 
cause  of  action  thus  asserted  was  not  affv- 
ly  revocatory  (the  Actio  Pauliana  ef  tbi 
Roman  law),  but  was  an  action  to  wt 
mask  a  simulation.  It  waa  thereforo  » 
sentially  revcndicatory.  Ronnafon  v.  WBla 
10  La.  Ann.  057;  and  see  the  eopiow  M 
of  authorities  illustrating  the  anbject,  eoB- 
piled  in  Hennen's  La.  Dig.  vol.  2,  p.  1M« 
No.  1.  The  decree  rendered  coafanH  Ii 
this  conclusion.  It  held  Pedro  AgoatW  bi 
l)e  the  "owner  of  the  equitable  and  bOMl- 
cial  title"  to  the  property.  It  Omdm 
devested  the  registered  owner,  Msris,  rf 
every  essential  element  of  owaenUp.  Till 
is  clearly  the  ease,  ainee  the  ffsliw>  ttl 
uaus,  and  the  ahunu  eonid  not  be  li  Mi 
who  was  stripped  of' all 
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it  is  borne  !ti  mttid  that  tbe  ct^I  law  pre- 
Tailing  in  Porto  Rico  is  oblivioua  concerning 
a  teichnicai  or  formal  distinction  btitwepn 
legal  and  equitable  title.  As  heyond  perad- 
▼enture^  then,  tlm  suit  and  the  decree  took 
from  the  recorded  owner  Ihe  ownership  up- 
on  which  necessarily  the  innocent  third 
party  mast  have  relied,  we  think  it  clearly 
fallows  that  the  ciiutionary  notice  required 
by  the  provisions  of  the  mortgage  law  was 
essential  to  affect  the  innocent  third  per- 
son. 

The  remaining  question ^  then,  is.  Was  the 
local  statutory  rule  of  real  property,  re- 
quiring the  giving  and  recording  of  a  cau- 
tionary notice  of  the  pending  anil  in  order 
to  affect  innocent  third  parties  dealing  with 
18] the  recorded  owner,  applicable  to  a  *sutt 
brought  on  the  equity  side  of  the  United 
States  district  court  for  Porto  RicoT  Let 
us  assume,  for  the  sake  of  argument,  that 
the  lower  court  correctly  reasoned  that  an 
innocent  third  party  woul<!  be  affected  by 
the  constructive  notice  resulting  from  the 
pendency  of  an  equity  cause  in  a  circuit 
court  of  the  United  States  sitting  within  a 
state.  Again,  let  us  further  asaume,  for 
the  sake  of  argument,  that  it  was  correctly 
held  that  the  rule  just  stated  would  govern, 
although  there  had  been  no  compliance 
with  a  statutory  rule  of  property  prevailing 
in  such  state,  requiring  the  recording  of  a 
notice  of  the  pendency  of  Buits  alfecting 
real  property,  in  order  to  make  the  same 
operative  against  innocent  third  partiea. 
Neither  of  these  conceasionsj  we  think,  is 
here  controlling.  The  district  court  of  the 
United  States  for  Porto  Rico  is  in  no  sense 
a  constitutional  court  of  the  United  States^ 
and  its  authority  emanates  wholly  from 
Congress  under  the  sanction  of  the  power 
possessed  by  that  body  to  |t;ovcrn  territory 
occupying  the  relation  to  the  LTnitf.*d  States 
which  Porto  Rico  does.  Now  by  g  8  of  the 
act  commonly  known  as  the  Foraker  act  (31 
Stat,  at  L.  79,  chap.  191)  it  i.-^  provided  as 
follows: 

"Sec.  8.  That  the  laws  and  ordinances  of 
Porto  Rico  now  in  force  shall  continue  in 
full  force  and  effect,  escejvt  as  altered, 
amended,  or  modified  hereinafter,  or  ai^  al- 
tered  or  modified  by  military  orders  and 
decrees  in  force  when  this  att  shall  take 
effect,  and  so  far  as  the  sunie  are  not  in- 
consistent  or  in  conflict  with  the  statutory 
laws  of  the  United  Stol+^s  not  locally''  in- 
applicable,  or  the  provisions  liorenf,  until 
altered,  amended,  or  repealed  by  the  legis- 
lative authority  hereinnftcr  provided  for 
Porto  Rico  or  by  act  of  Corit^'n^sa  of  the 
United    States.     .     .     ." 

The  provision  just  (]iir>h'ii,  it  may  be  add- 
ed, is  qualified  by  a  prnvisu  repealing  enu- 
merated provisions  of  the  Iol^uI  laws  con- 
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ceming   marriage,  divorce,  and  other  sub* 
jectfi. 

Now,  as  a  general  proposition,  it  is  clear 
that,  as  a  result  of  the  relation  wiiicb  Porto 
Rico  occupies  to  the  United  States,  all  the 
local  law  of  that  island  haa  its  ultimate 
sanction  in  the  'lawful  exereise  by  Congress [369] 
of  its  legislative  authority.  So  also,  as 
Congress  has  provided  that  the  local  law 
**not  inconsistent  or  in  conflict  with  the 
statutory  laws  of  the  United  States*'  shall 
remain  in  force  "until  altered,  amendedr  or 
repealed  by  the  legislative  authority  here* 
inaftcr  provided  for  Porto  Rico  or  by  act  of 
Congress  of  the  United  States,"  It  must  fol- 
low that  the  local  law  of  real  property  pre- 
vailing in  the  island  ia  controlling  until 
changed,  as  provided  by  Congreaa.  This 
being  true,  we  cannot  assent  to  the  con* 
elusion  that  the  court  of  the  United  States 
created  by  Congress  had  the  authority  to 
disregard  the  local  law  which  Congress,  bj 
express  legislation,  directed  to  be  continued 
in  force.  But  it  is  said  that  the  act  (§34) 
in  providing  for  the  district  court  of  the 
United  Stat^  for  Porto  K\cq  declared, 
among  other  things,  that  that  court  shall 
have,  *'in  addition  to  the  ordinary  jiirisdie- 
tion  of  district  courts  of  the  United  States, 
jurisdiction  of  all  cases  cognisant  in  the 
circuit  courts  of  the  United  States,  and 
shall  proceed  therein  in  the  same  manner  as 
a  circuit  court."  From  this  it  it  argued 
that  the  constructive  notice  resulting  from 
the  equity  cause  in  the  district  court  for 
Porto  Rico  must,  in  the  nature  of  thingSi 
be  operative  against  innocent  purchasers 
without  reference  to  the  local  law  prevail- 
ing for  cautionary  notices  and  registry,  if 
such  result  would  flow  from  an  equity  cause 
pending  in  a  constitutional  court  of  the 
Tnited  States  sitting  within  one  of  the 
states.  But  the  propoHition  bega  the  ques- 
tion, since  it  puts  out  of  review  the  express 
provision  of  the  act  of  Congress  sanctioning 
and  enforcing  the  local  law,  except  in  so 
far  as  Congress  had  deemed  fit  to  abrogate 
the  same.  Considering  the  manifest  intent 
of  Congress,  we  cannot  close  our  eyes  to 
the  fact  that  that  body,  in  providing  a 
government  for  Porto  Rico,  evidently  in- 
tended to  preserve  to  the  people  of  tliat 
island  the  system  of  local  Jaw  to  which  they 
had  been  accustomed ;  nor  can  we,  consist- 
ently with  this  enlightened  purpose^  assent 
to  the  concluBion  that  the  mere  provision  of 
the  act  by  which  a  court  was  created  to  en- 
force the  local  law  empowered  the  court 
so  created  to  set  at  naught  the  local  law 
*by  disregarding  fundamental  rules  of  real [370] 
property  governing  in  the  island,  thereby 
ertrnting  confusion  and  uncertainty,  and 
hence  tending  to  the  destruction  of  the 
rights  of  innocent  third  parties.    Especially 
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liotliing  upon  which  the  stntutr'  wnuld  op- 
erate. It  is  consequently  not  a  lax.  Uufc 
an  arbitrary  transfer  of  property.  tjjk<^ii  by 
*the  strong  hand." 

Union  Refrigerator  Transit  Co,  v,  Ken- 
tucky, 109  U.  S.  194,  60  L,  ed.  150,  26  Sup* 
Ct.  Rep.  36;  Angle  v.  Chicago,  St.  P.  M.  & 
0.  R.  Co.  151  U.  S.  1,  19,  38  L.  ed,  m.  64, 
14  Sup.  Ct  Rep.  240 1  Auffn/ordt  v.  Kasin, 
102  U.  S.  620,  622,  26  L.  ed.  262,  263; 
Sturgee  v.  Carter,  114  U.  S.  511,  519,  29 
L.  ed,  240,  243,  5  Sup.  Ct,  Rep.  1014; 
UnltM  States  v.  Burr,  159  U.  S,  78,  84,  85, 
40  L.  ed.  82,  84,  15  Sup.  Ct.  Bep.  1002. 

A  voidable  msessmeut  may  be  made 
valid  because  the  legislature  has  dispensed 
with  some  formality  which  by  prior  statute 
bad  been  made  necessary »  but  it  cannot, 
under  the  guise  of  a  tax,  ratify  and  legal- 
ize a  mere  tortiot»s  seizure,— the  act  "of 
the  strong  arm," 

Cromwell  v.  MacLean.  123  N,  Y.  401,  2S 
N.  E.  932. 

The  old  eases,  even  if  not  other wSae 
easily  distinguishable^  can  have  no  rele- 
vancy to  the  question  at  bar. 

Barteraeyer  v.  Iowa,  18  Wall  129,  140,  21 
L.  ed.  929,  933;  Holden  v.  Hardy,  169  U.  a 
366,  382,  42  L.  ed.  780,  787,  18  Sup.  Ct,  Hep, 
383. 

Neither  the  Federal  government  at  any 
time,  nor  a  state  since  the  14th  Amend- 
ment, can  take  property  without  due  proc- 
ess under  the  guise  of  the  taxing  powi-r. 

Norwood  T.  Bakei-,  172  U.  S.  269,  43  U 
ed,  443.  19  Sup.  Ct.  Rep.  187;  French  v. 
Btirbcr  Asphalt  Piiving  Co.  181  U.  S.  321, 
45  L.  ed.  879,  21  Sup.  Ct.  Rep.  825;  Wight 
V,  Davidson,  181  U.  S.  371,  45  L.  ed.  900,  21 
Sup,  Ct.  Rep,  01(1  J  Tonawanda  v.  Lyon,  181 
U.  S.  3S9,  15  L.  ed,  908,  21  Sup,  Q..  H^. 
Git. 

A  wholly  ex tra- jurisdictional  act,  such 
aa  wa^  tbe  e.\action  in  this  case,  cannot  ba 
given  retroactive  force  so  as  to  devest 
property. 

People  px  rel.  Hays  v.  Brooklyn,  71  N, 
Y,  49fi-  People  ex  rel.  Nostrand  v.  Wilson, 
119  N.  Y,  515,  23  N.  E.  10G4-  Re  Pell,  171 
X.  Y,  4«,  57  L.R.A.  540,  m  Am.  St.  Rep. 
701,  63  N.  E.  789^  State,  App.  Proaecutor, 
V  Stockton.  61  K.  J.  L,  523,  39  Atl.  1)21; 
Conway  V.  Cable,  37  111.  90.  87  Am,  Dec 
240;  Hamilton,  [Special  Aaaeasments,  ||  S16 

The  section  of  the  act  of  June  30,  1906, 
uiiilpr  conaidenitimi.  it*  in  "iiubst^nce  and 
elTtrt  un  (5^  post  favio  law,  prohibited  by 
articli^   1,   §   9,  of  the   Consititution. 

(  uinrningy  v.  Missouri.  4  Wall.  277,  325, 
18  L.  ed,  3,i6,  363;  Ex  parte  Garland.  4 
Wall,  333,  18  L.  ed,  360;  Ogden  v.  Saun- 
ders. 12  WheiiL  213,  266.  6  U  ed.  606.  624; 
Burgeiis  v.  Salmon,  97   L\  S.  381,  24  L.  ed. 
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debtor  can  freely  mortgage  them,  and  the 
mortgage  will  have  effect,  even  when  the 
decision  of  the  case  is  in  favor  of  the  plain- 
tiffs, declaring  that  the  ownership  of  the 
properties   mortgaged   belongs   to   them." 

See  articles  71  and  107  of  the  "Mort- 
gage Law  for  Cuba,  Porto  Rico,  and  the 
Philippine  Islands,"  War  Department  trans- 
lation, 1809,  and  see  also  title  2  of  the 
same  law,  concerning  the  method  of  re- 
cording instruments  and  the  effect  of  such 
record,  and  title  3,  relating  to  cautionary 
notices. 

Granting  that  the  general  result  of  the 
local  law  is  as  we  have  just  stated  it,  the 
contention  yet  is  that  the  character  of  the 
Todd  suit  and  the  nature  of  the  relief 
sought  therein  caused  it  to  be  not  within 
the  scope  of  the  mortgage  law  and  the  pro- 
visions thereof  for  giving  a  cautionary  no- 
tice. This  is  based  upon  article  42  of  the 
mortjjrage  law,  reading: 

"Art.  42.  Cautionary  notices  of  their  re- 
spective interests  in  the  corresponding  pub- 
lic registries  may  be  demanded  by: 

"1.  The  person  who  enters  suit  for  the 
ownership  of  the  real  proper. y,  or  for  the 
creation,  declaration,  modification,  or  ex- 
tinction of  any  property  right.     .     .     ." 

And  article  01  of  the  general  regulations 
for  the  execution  of  the  mortgage  law.  War 
Department  translation.  18')I»,  as  follows: 

**The  j)erson  who  brings  the  action  for 
ownership,  referred  to  in  case  Xo.  1  of  ar- 
ticle 42  of  the  law,  may,  at  the  same  time 
or  subsequently,  request  that  a  cautionary 
notice  thereof  be  made,  offering  to  indem- 
nify any  damages  which  may  be  caused  the 
defendant  thereby,  should  he  win  the  suit." 

Now,  it  is  said  when  the  issues  in  the 
Todd  suit  are  clearly  apprehended,  they 
were  not  within  the  purview  of  the  articles 
[366]  *in  question,  since  that  suit  did  not  seek 
to  devest  Ana  Merle  of  the  ownership  of 
the  property  standing  in  her  name  on  the 
public  records,  but  simply  to  subject  such 
property  to  the  payment  of  the  indebted- 
ness due  by  the  Agostinis  to  Todd.  This, 
however,  assumes  that  article  42  embraces 
only  suits  having  for  their  object  the  en- 
tire devestiture  of  ownership, — that  is.  the 
devestiture  of  perfect  ownership, — whilst 
the  text  of  the  article  relied  upon  not  only 
relates  to  suits  so  ojk' rating,  but  also  to 
those  which  seek  the  modification  "or  ex- 
tinction of  any  property  right."  But  even 
if  the  proposition  relied  n;-rra  might  find 
8(une  color  of  support  in  a  narrow  and  tech- 
nical construction  of  the  provisions  of  the 
mortgage  law  referred  to,  its  unsoundness  is, 
we  think,  demonstrated  by  a  consideration 
of  other  provisions  of  the  law,  especially 
•  articles  2  and  23  of  that  law,  the  first  n>ad- 
ing  as  follows: 
(1096 


"In  the  registries  mentioned  in  tk  |n- 
ceding  article  shall  be  recorded: 

"1.  Instruments  transferring  or  dsdari^ 
ownership  of  realty,  or  of  propertj  rigto 
thereto. 

"2.  Instruments  by  which  ri^tt  of  M 
and  occupancy,  emphyteosit,  mattffi^wt 
nuity  (censo),  servitudes,  and  say  otkn 
by  which  estates  are  created,  aeknowMfei 
modified,  or  extinguished." 

The  second  (art.  23)  reads  as  foUowi: 

"The  instruments  mentioned  in  artidM  t 
and  5,  which  are  not  duly  recorded  or  ci* 
tered  in  the  registry,  cannot  prejudiee  tUri 
persons/' 

Mark  the  constructive  power  of  the  pm- 
vision  of  the  second  paragraph  of  sitick  I, 
requiring  the  registry,  in  order  thst  tky 
may  affect  third  parties,  of  all  acta  '^ 
which  estates  are  created,  aeknowM^ 
modified,  or  extinguished"  when  applied  to 
the  words  of  article  42,  providing  for  tk 
registry  of  a  cautionary  notice,  not  obIt  of 
all  suits  for  the  "ownership  of  the  ml 
property,"  but  likewise  of  suits  broo^ 
''for  the  creation,  declaration,  modiileitioB. 
or  extinction  of  any  property  right.'* 

Besides,  when  the  purpose  of  the  mort- 
gage law  is  borne  in  *mind,  it  is  appaifit[ll' 
tliat  the  interpretation  relied  upoa  woild 
frustrate   the   very   ends   which  the  adop- 
tion of  the  law  was  intended  to  rabsene 

But,  passing  this  view,  it  is,  we  thisk, 
clear,  that  the  proposition  reata  upoa  a  Mil- 
conception  of  the  true  import  of  the  hill 
in  the  Todd  case.  The  property  stood  sp- 
on  the  records,  not  in  the  naaie  of  the 
Agostinis,  but  in  the  name  of  Merle.  The 
bill  alleged  that  the  Agostinis,  and  Ml 
Merle,  owned  the  property,  because  it  hid 
been  bought  and  paid  for  by  the  feraer. 
The  purpose,  therefore,  of  the  suit  vu  to 
change  the  recorded  title  by  hi  effect  ob- 
taining a  decree  placing  the  property  hi 
the  name  of  the  real  owner.  In  tho  my 
nature  of  things,  under  the  dvil  law,  tk 
cause  of  action  thus  asserted  was  not  mm- 
ly  revocatory  (the  Actio  Pauliaaa  al  the 
Roman  law),  but  was  an  actioa  ta  wt 
mask  a  simulation.  It  was  thcrefove  oi- 
sentially  revendicatory.  Bonnafon  v.  Wfc 
10  La.  Ann.  057;  and  aee  the  eopiow  M 
of  authorities  illustrating  the  rabjeel,  mm- 
piled  in  Hennen's  La.  Dig.  vol.  2,  p.  Ml. 
No.  1.  The  decree  rendered  wtdinm  li 
this  conclusion.  It  held  Pedro  AgoilU  hi 
be  the  "owner  of  the  equitalile  aad  hmA- 
cial  title"  to  the  property.  It  fkmdm 
devested  the  registered  owner,  MNh  d 
every  essential  element  of  ii  ami  ship  M 
is  clearly  the  eaae,  ainee  the  fnmkm,  ttl 
U8U4,  and  the  ohiiaiw  o  old  not  ha  li  Mi 
who  was  stripped  ot'M 
This  becomea  mora  ij 


imti. 


EoMEU  ?.  Tods. 


3G7-S70 


it  is  tiome  In  mind  tliat  the  civil  law  pre- 
TKiliTig  in  Porto  Rieo  is  oblivioua  cancerning 
m  teehnieal  or  formal  distinction  betwei^n 
legal  and  equitable  title.  Asi  beyond  perad- 
ycAture,  tlien,  tbi^  suit  and  tbe  decree  took 
from  the  recorded  owner  the  ownt^fsbip  up- 
on wbieb  neoeasarily  the  innocent  third 
party  must  have  relied,  we  think  it  clearlj 
foUowa  that  tbe  cautionary  notice  requii-ed 
by  tbe  provisions  of  the  mortgage  law  waa 
essential  to  affect  the  innocent  tbird  per- 
son. 

The  rema.ining  question,  then,  is,  Was  tbe 
local  statutory  rule  of  real  property,  re- 
quiring the  giving  and  recording  of  a  cau- 
tiouary  notice  of  tbe  pending  suit  In  order 
to  affect  innocent  third  parties  dealing  with 
]the  recorded  own^^r,  applicable  to  a  *suit 
brought  on  the  equity  side  of  the  United 
States  diatrict  court  for  Porto  Rico?  Let 
us  assume,  for  the  sake  of  argument,  that 
tbe  lower  court  correctly  reasoned  tbat  an 
innocent  tbird  party  would  be  afl'ected  by 
the  constructive  notice  resulting  from  the 
pendency  of  an  equity  cause  in  a  circuit 
court  of  the  United  States  sitting  within  a 
state.  Again,  let  us  further  assume,  for 
the  sake  of  argument*  tbat  it  was  correctly 
beM  tbat  tbe  rule  just  stated  would  govern, 
although  there  had  been  no  compliance 
with  a  statutory  rule  of  property  prevaUing 
in  such  state,  requiring  the  recording  of  a 
notice  of  tbe  pendency  of  suits  affecting 
real  property,  in  order  to  make  the  same 
operative  against  innocent  third  parties. 
Neither  of  tbeac  concession?^,  wp  think,  is 
here  controlling?.  The  district  court  of  the 
United  States  for  Porto  Rico  is  in  no  sense 
a  constitutional  court  of  the  L  nitcd  States, 
and  its  authority  emanates  wholly  from 
Congress  under  the  sanction  of  the  power 
possessed  by  that  body  to  govern  territory 
occupying  the  relation  to  the  United  States 
which  Porto  Rica  docs.  Now  by  §  8  of  the 
act  commonly  known  us  the  Forakcr  act  (31 
Stat,  at  L.  79,  chap.  1011  it  is  provided  as 
follows: 

"Sec.  8.  Tbat  the  laws  and  ordinances  of 
Porto  Rico  now  in  force  ^hnU  continue  in 
full  force  and  etTect,  excc]?t  as  alteredf 
amended,  or  modiited  her^'iniifttTir,  or  as  al- 
tered or  nnxiified  by  mil  it  a  ry  orders  and 
decrc*?s  in  force  when  this  act  slinll  take 
effect*  and  so  fur  us  thr  same  ar<?  not  in- 
consistent  or  in  conllict  witli  the  statutory 
laws  of  the  L'nitcd  Slater  not  locally  in- 
applicable,  or  the  provisions  hereof,  until 
altered,  amendedt  or  r^ppaled  by  the  Ipfjia- 
lative  authority  hereinafter  providt?d  for 
Porto  Eico  or  by  act  of  Coof^rcj^s  of  the 
United    States.     I     .     /* 

Tbe  provision  just  ijiinfed,  it  may  be  add- 
ed, is  qualified  by  a  proviso  repealinii  enu- 
merated provisions  of  the  hjial  laws  con- 
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ceming  marriage,  divorce,  and  other   sub- 
jects. 

Now>  as  a  general  proposition,  it  is  clear 
that,  as  a  result  of  the  relation  which  Porto 
Rico  occupies  to  tiie  United  States^  all  the 
local  law  of  that  islaud  has  its  ultimate 
sanction  in  the  *lawful  exercise  by  Congress  [30©] 
of  its  legislative  authority.  So  also,  as 
Congress  has  provided  tbat  the  local  law 
"not  inconsistent  or  in  conflict  with  the 
statutory  laws  of  the  United  States"  shall 
remain  in  fores  '^untit  altered^  amended,  or 
repealed  by  the  legislative  authority  here- 
inafter provided  for  Porto  Rico  or  by  act  of 
Congress  of  the  United  States/*  it  must  fol- 
low that  tbe  local  law  of  real  property  pre- 
vailing in  the  island  is  controlling  until 
changed,  as  provided  by  Congress.  This 
being  true,  we  cannot  assent  to  the  con- 
clusion that  tbe  court  of  tbe  United  States 
created  by  Congress  bad  tbe  authority  to 
disregard  the  local  law  which  Congress,  by 
express  legislation,  directed  to  be  continued 
in  force.  But  it  is  said  that  the  act  (§  34) 
in  providing  for  tbe  district  court  of  the 
United  States  for  Porto  Rico  declared, 
among  other  things,  that  tbat  court  shall 
have,  *'in  addition  to  the  ordinary  jurisdic- 
tion of  district  courts  of  the  United  States, 
jurisdietion  of  all  cases  cognizant  in  tbe 
dreuit  courts  of  the  United  States,  and 
shall  proceed  therein  in  the  same  manner  as 
a  circuit  court."  From  this  it  is  argued 
that  the  constructive  notice  resulting  from 
the  equity  cause  in  the  district  court  for 
Porto  Rico  must,  in  tbe  nature  of  things, 
be  operative  against  innocent  purchasers 
without  reference  to  the  local  law  prevail- 
ing for  cautionary  notices  and  registry,  if 
such  result  would  flow  from  an  equity  cause 
pending  in  a  constitutional  court  of  the 
t'nited  States  sitting  within  one  jf  the 
states.  But  the  proposition  begs  the  ques- 
tion^ since  it  puts  out  of  review  tbe  express 
provision  of  the  act  of  Congress  sanctioning 
and  enforcing  the  local  law^  except  in  so 
far  as  Congress  had  deemed  fit  to  abrogate 
t}ie  same.  Considering  the  manifest  intent 
of  Congress,  we  cannot  close  our  eyes  to 
the  fact  that  that  body,  in  providing  a 
government  for  Porto  Rico*  evidently  in- 
tended to  preserve  to  tbe  people  of  I  bat 
island  tbe  system  of  local  law  to  which  they 
had  been  accustomed;  nor  can  we,  consist- 
ently with  this  enlightened  purpose,  assent 
to  the  conclusion  that  the  mere  provision  of 
the  act  by  which  a  court  waa  created  to  en- 
force tbe  local  law  empowered  the  court 
so  created  to  set  at  naught  the  local  law 
•by  disregarding  fundamental  rulea  of  real  1.37(1] 
property  governing  in  tbe  island,  thereby 
creating  confusion  and  uncertainty,  and 
hencE*  tending  to  the  destruction  of  the 
rights  of  innocent  third  parties*    Especially 
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ii  this  concluBion  rendered  necessary  when 
a  consideration,  previously  adverted  to,  is 
again  called  to  mind;  that  is,  that  ail  the 
local  law  of  Porto  Rico  is  within  the  legis- 
lative control  of  Congress.  The  considera- 
tions which  we  have  thus  expounded  are 
illustrated  in  various  other  aspects  by  pre- 
vious rulings  concerning  the  construction 
and  import  of  the  Foraker  act.  Crowley  v. 
United  States,  104  U.  S.  461,  48  L.  ed.  1076. 
24  Sup.  Ct.  Rep.  731;  Rodriguez  v.  United 
States,  198  U.  S.  156,  49  L.  ed.  994,  25  Sup. 
Ct.  Rep.  617;  Serralles  v.  Esbri,  200  U.  S. 
103.  50  L.  ed.  391,  26  Sup.  Ct.  Rep.  176; 
American  R.  Co.  v.  Castro,  204  U.  S.  453, 
ante,  564,  27  Sup.  Ct.  Rep.  466. 

The  decree  of  the  District  Court  for  Porto 
Rico  must  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  conformable 
to  this  opinion. 


UNITED  STATES,  Appt., 

V. 

CONRAD  HEINSZEN  and  Gustav  Brock- 
mann.  Trading:  as  Partners  under  the  Firm 
Name  of  G.  Heinszen  &  Company. 

(See  S.  C.  Reporter's  ed.  370-392.) 

Constitutional  law-— delegation  of  power. 

1.  Congress,  in  dealing  with  the  Philip- 
pine Islands,  may  delegate  legislative  au- 
thority to  such  agencies  as  it  may  select. 
Duties — ratification  of  illegal  collection. 

2.  Aside  from  any  question  of  interven- 
ing rights.  Congress  could,  bv  the  act  of 
June  30,  1906  (34  Stat,  at  L.  636.  chap. 
3912),  ratify  the  illegal  collection  of  duties 
on  imports  to  the  Philippine  Islands  which 
were  levied  under  the  President's  order  of 
July  12,  1898,  between  the  dates  of  the  rati- 
fication of  the  treaty  of  peace  with  Spain 
and  the  passage  of  the  act  of  July  1,  1902 
(32  Stat,  at  L.  691,  chap.  1369),  enacting  a 
tariff  of  duties  for  those  islands. 

Constitutional  law— due  process  of  law- 
ratification  of  illegal  duties— effect  of 
pending  action. 

3.  The  ratification  by  0>ngres8  by  the 


Note. — On  delegated  authority — see  note 
to  Bradshaw  v.  Lankfonl.  11  L.R.A.  582. 

On  the  power  of  the  legislature  to  pass 
curative  statutes — see  note  to  Steele  County 
V.  Erskine,  39  C.  C.  A.  ISO. 

As  to  the  validity  of  retrospective  stat- 
utes— see  notes  to  Otoe  Count v  v.  Baldwin, 
28  L.  ed.  U.  S.  331:  Ex  parte  Me<lley,  33  L. 
ed.  U.  S.  835:  and  Barnitz  v.  Beverlv.  41 
L.  ed.  U.  S.  94. 

As  to  what  constitutes  due  process  of  law 
— see  notes  to  People  v.  O'Brien,  2  L.R.A. 
255:  Kuntz  v.  Sumption.  2  L.U.A.  655;  Re 
(innnon,  5  L.R.A.  350:  Ulman  v.  Baltimore, 
11  L.R.A.  224:  Oilman  v.  Tucker.  13  L.R..V 
804;  Pearson  v.  Yewdall.  24  L.  ed.  U.  8. 
4'M:  and  Wilson  v.  North  Carolina.  42  L. 
<(:.  V.  S.  SGj. 
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act  of  June  30,  1906,  of  the  ill^nl  ( 
of  duties  on  imports  to  the  niilipipiBe  It- 
lands  which  were  levied  under  the  Prea- 
dent*s  order  of  July  12,  1898,  between  tts 
dates  of  the  ratification  of  the  treaty  of 
peace  with  Spain  and  the  passage  of  the 
act  of  July  1,  1902,  enacting  a  tanff  of  da- 
ties  for  those  islands,  does  not  depim  im- 
porters of  their  property  without  doe  proc- 
ess of  law,  in  violation  of  U.  S.  Const.,  5ck 
Amend.,  even  though  they  had  oommnmd 
an  action  to  recover  the  amount  of  the  da- 
ties  so  collected  before  the  ratifying  ttatntt 
was  enacted. 

[No.  680.] 

Argued  April  9,  10,  1907.    Decided  May  27, 
1907. 

APPEAL  from  the  Court  of  Claims  to 
review  a  judgment  for  the  reeovcrr  of 
duties  illegally  collected  on  imports  to  tlit 
Philippine  Islands  which  were  levied  nadrr 
the  President's  order  of  July  12,  1886.  be- 
tween the  dates  of  the  ratification  of  thi 
treaty  of  peace  with  Spain  and  the  pamsie 
of  the  statute  enacting  the  tariff  of  datin 
for  those  islands.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Attorney  General  Bonaparte^  SoUcitflr 
General  Hoyt,  and  Assistant  Attomer  Get- 
eral  Van  Orsdd  argued  the  cause,  and,  witk 
Mr.  George  M.  Anderson,  filed  a  brief  i«r 
appellant : 

The  territories  are  under  ezdosife  eos- 
trol  of  Congress. 

Dorr  y.  United  SUtes,  195  U.  S.  IM, « 
L.  ed.  128,  24  Sup.  a.  Rep.  806;  AmmEn 
Ins.  Co.  ▼.  366  Bales  of  Cotton,  1  M.  ill. 
7  L.  ed.  248;  First  Nat.  Bank  v.  TaaktM 
County,  101  U.  S.  129,  26  L.  ed.  lOM. 

The  act  of  Congress  under  eonsidcntim 
is  not  affected  by  the  revenue  daosci  if 
the  Constitution. 

Downes  v.  Bidwell,  182  U.  &  244.  45  U 
ed.  1088,  21  Sup.  Ct.  Rep.  770;  Dooky  *• 
United  States,  183  U.  S.  161,  46  L.  ed.  m 
22  Sup.  Ct.Rep.  62. 

The  obligation  of  contracts  is  Ml  in- 
paired. 

16  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  M 
1046. 

Retroactive  laws  may  be  enacted  vktfi 
they  are  not  ew  po9t  fmeio  and  do  Ml  li- 
terfere  with  verted  rIgfaU  to  the  csMi« 
of  impairing  the  obligaticm  of  oootncia 

Grim  v.  Weisaenbe^  School  Distiirt.  ff 
Pa.  433,  98  Am.  Dec  2S7;  %  Gooky.  Tsn 
p.  1403;  Iowa  Railroad  Land  Obi  t.  SifA 
30  Iowa,  112;  Boardman  ▼.  Beckvilk  H 
Iowa,  292;  Nottage  ▼.  Portlaad.  » Or. M 
76  Am.  St.  Rep.  513,  58  Fte.  ttS;  Hm*- 
man  v.  Downer,  89  Ga.  436;  WiM  ^ 
Hardcsty.  1  ICd.  Oh.  86;  SaadMky  OiV 
Bank  y.  Winm.  7        o  8t  Oli  ON* 
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River  Bridge  v.  Warren  Bridge,  11  Pet.  539, 
9  L.  ed,  820;  Sattcrlee  v.  Matlhewaon,  2 
PH.  380,  413,  7  L.  ed.  458,  469;  Wation  v. 
Morcer,  8  Pet.  88,  110,  8  L.  ed.  876,  884; 
Butler  T.  Palmer,  1  HUl,  324;  4  Wait,  Act. 
&  Def.  p.  606  J  Hyde  v.  New  Orleans,  11 
La.  Ann.  191;  Calder  v.  Bull,  3  Dall.  386, 
I  L.  pd.  648;  Baltimore  &  S.  R,  C<j.  v%  Ne^^ 
bit,  10  How.  3%^01,  13  h.  ed,  469-472; 
Comauehe  County  v*  Lewis,  133  U.  8.  198, 
33  U  ed.  604»  10  Sup.  Ct.  Rep.  286;  Street 
V.  United  States,  133  U.  8.  299,  33  L.  ed. 
631,  10  Sup.  Ct.  Rep.  309;  Mattingly  v. 
District  of  Columbia,  97  U,  S.  687,  24  L. 
ed.  1098;  Utter  v.  Franklin,  172  U.  S.  410, 
43  L.  ed,  498,  19  Sup.  Ct  Kep,  183;  Stock* 
dale  V.  Atlantic  Ins.  Co.  20  Wall  323,  22 
L.  ed.  348;  Florida  C.  &  P.  R.  Ck),  f.  Rey- 
nolds, !83  U.  S.  471,  46  U  ed.  283,  22  Sup. 
a.  Rep,  176. 

Messrs.  Frederic  S.  Condert  and  Henry 
M.  Ward  ar^ed  the  cause,  and,  witli 
Messrs,  John  G.  CarMsIe  and  Paul  Fuller, 
filed  a  brief  for  appellees: 

CongreBft  has  not  the  power  to  ratify 
the  collection  of  moneys  exacted  without 
warrant  of  law  under  the  cvrcumstanee^s 
dis4!;losed  by  the  record  now  before  the 
court. 

Doolej  V.  United  States,  182  U,  S.  222, 
45  L.  ed.  1074,  21  Sup.  Ct,  Rep.  702;  Lin- 
coln V,  United  States,  197  U  S.  419,  429, 
49  L.  ed.  816,  819,  25  Sup.  Ct,  Rep,  455, 
202  U,  a  484,  50  L.  ed,  1117,  26  Snp.  Ct. 
Rep.  728;  De  Lima  v.  Bidwell,  182  U.  S.  1, 
190.  :200,  45  L.  ed.  1041,  21  Sup.  Ct.  Rep. 
743. 

The  act  of  Juof  ,10,  1906,  is  not  valid, 
since  it  attempts  to  transfer  claimants' 
property  to  the  Unitod  States  witbout  due 
process  of  law,  and  to  approprinte  it  to 
tbe  piibl'c  tise  without  com  pel  lis  at  ion. 

Unitetl  ,Slaiefl  v.  Lee.  106  U.  S.  196,  210. 
27  L.  ed.  171,  ISl,  1  Slip.  Ct.  Rep.  240; 
Sinking  Fund  Caf^fs.  99  U.  S.  710,  738,  25 
L.  ed.  m],  508;  Dent  v.  West  Virginia,  129 
U,  S.  114,  124,  32  L.  ed.  523,  626,  9  Sup.  Ct, 
Rep.  231;  Chic;i^ro,  B.  &  Q.  R.  Co.  v.  Chi^ 
ca^^o,  166  U.  S.  220,  235,  41  L.  ed.  979,  9S4, 
17   Sup,  Ct.   Rep,  58J. 

Ta  vat  ion  assumes  »n  equivalent;  but 
here  the  exaction  was  made  because  of  the 
act  of  bringing  the  pKnls  from  the  United 
States-  but  this  act  baving  been  performed 
and  completed  several  yesir^  ago  and  at  a 
lime  when  5?uch  act  wsi^  ihe  common^  un- 
trammeled,  and  uritaxesl  n^\ii  of  all  who 
choBe  to  enfraf^e  in  the  Thilippine  trade, 
upon  wb^t  lo^^'ical  or  le^^al  theory  can  it 
now  be  taxed?  The  pnrjKTiy  ao  imported 
has  long  si  net'  ceased  to  exist  so  as  to  be 
ascertainable  ns  prr>peity.  Clearly*  an  at- 
tempt now  to  tax  this  pn>perty  would  be 
invalid  as  without  baibis.  There  exiata 
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nothing  upon  which  the  statute  w^^nlil  op- 
erate*  It  it  con^quently  not  a  tax,  but 
tin  arbitrary  transfer  of  property,  taken  by 
"the   strong  hand/* 

Union  Refrigerate  Transit  Co,  \\  Ken* 
tneky,  199  U  B,  104,  50  L,  ed.  150,  26  Sup, 
Ct.  Rep.  36;  Angle  v,  Chicago,  St.  P.  M.  & 
a  R.  Co.  151  U.  S,  1,  19,  38  L.  ed.  55.  U, 
14  Sup.  Ct  Rep.  240  J  AutTm^ordt  v.  Rasin, 
102  U  S.  020,  622.  20  L.  ed.  262,  203; 
Sturges  V.  Carter,  114  U,  S.  51!,  519,  29 
L.  ed,  240,  243,  5  Sup,  Ct,  Rep,  1014; 
Unit^  States  v.  Burr.  159  U,  S,  78,  84,  85, 
40  L,  ed,  82,  84,  15  Sup.  Ct.  Rep.  1002, 

A  voidable  aasessment  may  be  mada 
valid  because  the  legislature  haa  difipenaed 
with  some  formality  which  by  prior  etntute 
had  been  made  necessary »  but  it  cannot, 
under  the  guise  of  a  ta,^,  ratify  and  legal- 
lie  a  mere  tortioi»s  seizure, — the  act  *'ol 
the  strong  arm," 

Cromwell  v.  Macl^ean,  123  N.  Y.  491,  U 
N.  E.  932. 

The  old  cases,  even  if  not  otherwise 
eaiily  dfstinguishabie,  can  have  no  rele- 
vancy to  the  question  at  bar, 

Bartemeyer  v.  Iowa,  18  Wall  129,  140,  21 
L.  ed.  929,  933;  Holden  v.  Hardv,  169  U  S. 
366,  382,  42  L,  ed,  780,  787,  18  Sup,  a.  Rep. 
383. 

Neither  the  Federal  government  at  any 
time,  nor  a  state  since  the  14th  Amend- 
in  ent,  can  take  property  without  due  proc- 
ess under  the  guise  of  the  taxing  power. 

Norwood  V.  Baket,  172  U.  S.  2m  43  U 
ed.  443.  19  Sup.  Ct.  Rep.  187;  French  v. 
Barber  Asphalt  Paving  Co.  181  U,  S,  324, 
45  L,  ed,  879,  21  Sup,  Ct.  Rep,  625;  Wight 
V.  Davidson,  181  U,  S.  371,  45  L.  ed.  OCKl,  21 
Sup.  Ct.  Rep.  010;  Tonawanda  v.  Lyon,  181 
U.  S.  389,  45  L.  ed.  908,  21  Sup.  Ct,  Rep- 
Clb. 

A  wholly  extra -jurisdictional  act,  sucJi 
as  was  the  exaction  in  this  case,  cannot  be 
given  retroactive  force  so  as  to  devest 
property. 

People  ex  rel.  Hays  v.  Brooklyn,  71  K, 
Y.  496;  People  ex  rel.  NoFftrand  v.  Wilson, 
119  N.  Y,  515,  23  N,  E,  1064;  Be  Pell,  171 
N.  Y.  48,  57  L.RA.  540,  89  Am.  St.  Rep. 
79L  03  N.  E.  789;  State,  App,  Prosecutor, 
V.  Stockton,  61  N.  J.  L.  523,  39  Atl  921; 
Conway  v.  Cable,  37  111.  90,  87  Am.  Dee. 
240;  Hamilton,  Special  Assessments,  §§  816 
ft   seq. 

The  section  of  the  act  of  June  30,  1906, 
under  consideration,  is  in  substance  and 
elTect  an  ess  post  facto  law,  prohibited  by 
article  1,  I  9,  of  the  Constitution. 

Cummings  v,  Missouri,  4  Wall.  277,  326, 
18  L,  ed.  STjO,  363;  Ex  parte  Garland,  4 
Wall.  333,  18  L.  ed.  366;  Ogden  v.  Saun- 
ders, 12  Wheat.  213,  266,  6  L,  ed.  606,  624 1 
Burgess  v.  Salmon,  97  U.  S.  381,  24  L.  ed. 
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1104;  United  States  v.  Burr,  169  U.  S.  78, 
;M,  40  L.  ed.  82,  84,  15  Sup.  a.  Rep.  1002. 

Messrs.  Hilary  A.  Herbert  and  Benjamin 
lilicou  filed  a  brief  for  certain  claimants 
having  interests  similar  to  those  of  ap- 
pellees: 

The  President's  authority,  as  Goomiander 
in  Chief,  to  exact  duties  in  the  Philip- 
pine Islands  upon  imports  from  the  United 
States,  ceased  with  the  ratification  of  the 
treaty  of  peace,  and  the  right  to  free  en- 
try of  such  goods  then  began  and  con- 
tinued until  Congress  passed  a  tariff  law 
for  the  Philippines. 

Dooley  v.  United  States,  182  U.  S.  235, 
45  L.  ed.  1082,  21  Sup.  Ct.  Rep.  762;  War- 
ner, B.  &  Co.  V.  United  States,  197  U.  S. 
428,  49  L.  ed.  818,  25  Sup.  a.  Rep.  455, 
202  U.  S.  484,  50  L.  ed.  1117,  26  Sup.  a. 
Rep.  728. 

This  status  makes  it  the  law  of  this  case 
that  the  notion  of  the  authorities  in  levying 
tiiese  payments  was.  at  the  time  of  exac- 
tion, ipso  facto  void  and  without  color  of 
law ;  and  the  right  of  the  claimant  to  recover 
for  such  collections  imme>liately  vested  and 
became  nt  once  complete  and  porfect  in 
every  respect. 

Such  right  of  action  was  property  of  the 
claimant,  just  as  much  so  as  money  in 
bank,  or  land  to  which  he  had  a  fee-simple 
title,  and  could  not  Ire  taken  from  him  by 
legislative  fiat. 

Darlington,  Pers.  Prop.  107;  Angle  v.  Chi- 
cago, St.  P.  M.  &  0.  R.  Co.  151  U.  S.  13,  33 
L.  ed.  02.   14  Sup.  Ct.  Rep.  240. 

Congress  could  not  legalize  and  ratify 
the  wrongful  taking  and  holding  by  the 
Unite;l  States  of  this  claimant's  property. 
If  it  could,  then  claimant's  property  could 
bo  taken  without  due  process  of  law  and 
appropriated  to  pul)lic  use  without  just 
compensation,  and  the  legislature  could  ex- 
ercise the  powers  vested  by  the  Constitu- 
tion exclusively  in  the  judiciary. 

Calder  v.  Bull,  3  Dall.  388,  389,  1  L.  ed. 
649,  050;  Koshkonong  v.  Burton,  104  U.  S. 
668,  26  L.  ed.  886. 

The  result  of  the  act  here  being  con- 
strued would  be  to  take  the  claimant's 
property  and  give  it  to  the  United  States, 
and  to  do  this  by  a  legislative  tiat. 

McDaniel  v.  Correll,  19  111.  228,  68  Am. 
Dec.  587;  Richards  v.  Rote.  68  Pa.  256; 
Pryor  v.  Downey,  5i)  Cal.  40»),  19  Am.  Rep. 
656;  Israel  v.  .Vrthur,  7  Colo.  11,  1  Pac 
438;  Forster  v.  Forster,  129  Mass.  561; 
Lamhertson  v.  llogan,  2  Pa.  25;  Moser  v. 
White,  29  Mich.  60;  Reis  v.  C»rair,  51  Cal. 
«):  Ervine's  Appeal,  16  Pa.  266.  .Vi  Am. 
Di'o.  499:  (;reeiiough  v.  (;reeiiough,  11  Pa. 
495.  51  Am.  l)«'c.  567;  !)«•  Chastellux  v. 
Fairehild.  15  Pa.  21,  5:j  Am.  Dec.  5/0;  Lin- 
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coin  Bldg.  &  Sar.  Asm.  t.  Grmham,  7  KA 
180. 

The  right  of  tliase  goodB  to  free  eiiti7 
was  acquired  hy  treaty,  and  Congreii  ki 
no  power  to  do  away  with  that  right  mxt 
by  itself  fixing  a  tariff  law  for  the  FhiH^ 
pines  under  the  authority  oonferred  vpoe  it 
by  the  Gonstitution. 

Jones  ▼.  Meeham,  176  U.  8.  32,  44  L  ei 
61,  20  Sup.  Ct.  Rep.  1. 

Congress  cannot  ratify  what  in  the  fint 
place  it  could  not  authorize. 

Cooley,  Const.  Lim.  7th  ed.  163;  ^SmiMH 
Field  &  Co.  ▼.  Clark,  143  U.  S.  659,  6M. 
36  L.  ed.  294,  309,  12  Sup.  Ct.  Rep.  495. 

Before  the  passage  of  the  act  in  qnertioi, 
this  court  had  declared  such  a  law  to  be 
unconstitutional. 

De  Lima  -r.  Bidwell,  182  U.  S.  199,  tf 
L.  ed.  1057,  21  Sup.  Ct.  Rep.  713. 

Mr.  Justice  White  delivered  the  opinkw  of 
the  court: 

In  an  endeavor  to  clarify  the  eoasidcn- 
tion  of  this  controversy  *we  invert  lOBellll 
what  the  order  in  which  the  facts  have  bees 
stated  in  the  findings  below,  and  refer  to 
previous  rulings  of  this  court  pertinent  to 
the  subject  in  hand,  besides  supplcmentisg 
the  same  by  a  reference  to  relevant  matten 
of  public  history,  of  which  we  take  judidtl 
notice. 

After  the  Philippine  Islands  came  nsder 
the  military  control  of  the  United  Ststci, 
the  President,  on  July  12,  1888,  issued  u 
order  providing  for  the  enforcement  by  the 
military  power  in  those  islands  of  a  syMca 
of  tariff  duties.  This  order,  promnlptei 
by  the  Secretary  of  War,  was  aceoBpisii4 
with  an  enumeration  of  the  tariff  propoMl 
and  regulations  for  the  collection  of  the 
same.  However,  for  causes  which  need  sol 
be  referred  to,  the  tariff  in  question  vh 
subsequently  modified,  and  did  not  go  iilo 
operation  until  November,  1898. 

U  he  duties  imposed  by  thin  tariff  were  hv- 
ied  on  goods  coming  into  the  FUlifpiM 
Islands,  whether  from  the  United  8UI«  tr 
other  countries.  Th's  tariff  was  la  Utm 
when  the  treaty  of  peace  [30  Stat  al  L 
1754]  was  signed  (December  10,  1898),  wta 
the  treaty  was  ratified  (April  II,  1888), sal 
was  continued  by  the  Philippine  eomm'Mtai 
appointed  by  the  President  in  April.  1909 
Indeed,  the  civil  government,  as  cstaUiiM 
in  the  islands  by  the  President,  eithv  ii 
virtue  of  his  inherent  authority  or  ■•  ■ 
result  of  the  power  reeogniied  and  ouafHiii 
bv  the  act  of  Gongreee  approved  Much  % 
1001  (31  Stat,  at  L.  910.  ^ap.  898),  a«- 
tinued  the  original  tariff  la  fdrae,  aBi|l 
as  to  some  modifications  not  ■alarial  It  It 
noticed,  and  formulated  ita  pravWoai  iill9 
shape  of  a  lesittativi  net  wtitM  "Mm  M 


19CM. 


Uniteo  Static  t.  Hen^szuN. 


to  Bevise  and  Amend  the  TariJT  Lnws  of  the 
Philippine  Archipelago.  And  this  tariET  was 
In  force  in  March,  1902,  whc^n  it  waa  ax- 
presaly  approved  and  cou  tin  tied  by  Con- 
gress. (32  Stat,  at  L.  54,  chap,  140,  U.  B. 
Oomp.  Stat.  Supp.  1905,  p,  3SS,) 

In  May,  1901,  the  cases  of  De  Lima  T.  Bid- 
well  and  Dooley  ▼.  United  States  werE  by 
this  court  decided.  182  U.  H.  1.  222,  45  L, 
ed.  1041,  1074,  21  Sup.  Ct  Rep.  743,  762. 
The  first  case  involved  the  right  to  recover 
duties  paid  under  protest  to  the  collector  of 
the  port  of  New  York  upqn  sugar  brought 
Into  the  United  States  from  the  island  of 
Porto  Rico  during  the  autumn  of  1B09,  and 
'] subsequent  to  *the  cession  of  the  island.  The 
second  case  involved  the  right  to  recover 
the  amount  of  certain  duties  on  goods  cur- 
ried into  Porto  Rico  from  the  United  States 
.  between  July  6,  1898,  and  May  I,  1900,  the 
duties  in  question  having  been  levied  by  au- 
thority of  the  general  in  commnnd  of  the 
army  of  occupation  or  subs4*nuently  by  or- 
der of  the  President  as  commander  in  chief. 
In  the  first  case  (De  Lima  v,  Bidwell  J  it  was 
decided  that,  as  the  effect  of  the  ratlBea- 
tion  of  the  treaty  was  to  tnke  the  island 
of  Porto  Rico  out  of  the  category  of  for- 
eign  territory,  within  the  meaning  of  that 
word  as  used  in  existing  tariff  lawa  of  the 
United  States,  no  right  remained  to  enforce, 
against  goods  coming  from  Porto  Rleo  into 
the  United  States,  the  previously  enacted 
tarifl"  of  duties,  although,  eonsidering  the 
terms  of  the  treaty  and  the  relation  of  the 
island  to  the  United  Stntefa,  Conf:fres.'9  had 
power  to  impose  a  tariff  nn  goods  coming 
from  that  island  into  the  United  Stateg.  As 
a  corollary  of  the  doctrine  announced  in  De 
Lima  v.  Bidwell,  in  the  sf^rnnci  rase  fDo'Oley 
v.  United  States)  it  \va^  hrld  that  whilst 
the  President,  as  comma iidfr  in  clnff,  had 
authority  to  impose  tarifT  dutipg  in  Porto 
Rico  on  p:onds  coming  irttn  that  country 
from  the  United  States  prior  to  the  ratitlca- 
tion  of  the  treaty,  no  such  ejcecutive  pnwer 
existed  after  tliat  ratification.  It  was  con- 
sequently held  that  none  of  the  dutie^^.  |>:iid 
prior  to  the  ratification  of  tlie  treaty  could 
be  recovered,  whilst  those  paid  subsequently 
<*oiild  be. 

In  the  following  year  (December  2,  IDflll 
Another  case,  entitled  no[>ley  v.  United 
States,  was  decided.  1S3  U  S.l5\,  m  L.  ed. 
128.  22  Slip.  Ct.  Rep.  02.  That  case  involved 
the  val'dity  of  tarifT  dntien  l#vipf!  in  Porto 
Rico  on  iroods  brou2:ht  into  that  inland  from 
the  United  States,  the  iliities  in  qnej*tion 
having  been  imposed  after  the  rjilincntfon 
of  the  treaty,  and  in  and  by  virfii**  of  the 
act  of  ConLrress  known  as  the  Fornker  act. 
Applying  the  principles  nnnnuiiccd  in  the 
previous  cases  juat  referred  lo.  it  kvbj^  held 
that  the  duties  were  lowfn]  because,  al- 
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though  collected  after  the  ratification^  they 
were  imposed  not  simply  by  virtue  of  the 
authority  of  the  President,  acting  under  *tbe[3b0] 
military  power,  but  in  conformity  to  a  valid 
act  of  Congress. 

And  on  the  same  day  with  the  foregoing 
the  case  of  l?ourteen  Diamond  Rings  v. 
United  States  (Tbe  Diamond  Ringa)  was  de- 
cided. 183  U,  S.  176,  46  L,  ed.  138.  22  8up. 
Ct.  Rep.  5U.  That  case  involved  the  validity 
of  tariff  duties  levied  on  diamond  rings 
brought  from  the  Fhilippine  Islands  into 
the  United  States.  Adhering  to  the  doc- 
trines settled  by  tbe  prior  rulings,  it  was 
held  that,  as  the  Philippine  Islands,  by  the 
rati  Mention  of  the  treaty  ^  had  ceased  to  be 
foreign  within  the  meaning  of  the  tarilT 
lawS]  the  imposition  of  the  duties  com^ 
plained  of  was  unlawfuL  la  the  course  of 
tbe  opinion  the  effect  of  the  treaty  aa  ap- 
plied in  the  previous  cases  to  Porto  Rico 
was  pointed  out,  and  tbe  status  of  the  Phil- 
ippine Islands  in  virtue  of  tbe  treaty  was^ 
in  effects  held  to  be  controlled  by  the  former 
deci  stone. 

In  April,  1905,  the  two  cases  of  Lincoln  v. 
United  States  and  Warner,  B.  &  Co,  v. 
United  States  were  by  this  eourt  deeided, 
197  U.  8.  419,  49  L.  ed,  818,  25  Sup.  Ct.  Rep. 
455,  The  caa^s  eame  here,  one  on  error  to 
the  difltrict  eourt  of  the  United  States  for 
the  southern  district  of  New  York,  and  the 
other  by  appeal  from  the  court  of  elaims. 
The  one  (Lincoln  Case)  was  commenced  on 
March  29,  1902;  the  other  (Warner,  B.  &  Co. 
Case)  on  January  17,  1902,  In  both  ease* 
recovery  from  the  United  States  was  sought 
of  tbe  amount  of  duty  paid  upon  goods 
taken  from  the  United  States  Into  the  Phil- 
ippine Islands  after  the  ratification  of  the 
treaty  with  Spain,  and  before  tbe  passage 
of  the  act  of  Congress  of  March  8.  1902. 
Reversing  the  judgments  which  bad  been 
rendered  below  in  both  cases  in  favor  of  the 
United  States,  it  was  declared  that  there 
was  notliin^  in  the  situation  of  the  Phil- 
ippine Islands  which  took  that  territory 
out  of  the  reach  of  the  doctrine  a  an  on  need 
in  the  previous  cases  wbich  we  have  tb- 
viewed*  and  it  was  therefore  decided  that 
tbe  Proaident  was  withaut  power,  after  the 
ratification  of  tbe  treaty,  in  the  absence  of 
cxpres^s  authority  from  Congress,  to  impose 
the  tarilT  duties  in  (question.  A  contention 
on  tbe  part  of  the  United  States  that  Con- 
iffeas,  by  the  2f|  spetion  of  the  act  approved 
July  1,  1002  (entitled  *'An  Act  •Temporarily [SSI j 
to  Provide  for  the  AdminiBtration  of  the  Af- 
faira  of  Civil  Government  in  the  Phi!ippine 
Islands,  and  for  Other  Purposes")  [32 
Stut.  at  L.  691,  chap.  IM^],  had  rati- 
tied  the  action  of  tbe  Pres^'Jent  in  imposing 
and  collecting  the  duties  in  controversyj 
therefore  no  recovery  could  he  had,  wai 
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held  to  bp  unfounded,  for  grounds  stated 
in  the  opinion,  to  which  we  shall  hereafter 
•Overt.  The  case  was  heard  upon  rehearing, 
and  in  a  decis'on  announced  on  May  28, 
lOOG,  the  views  previously  entertained  by 
the  court  were  reiterated  and  adhered  to. 
202  U.  S.  484,  50  L.  ed.  1117,  26  Sup.  Ct. 
Rep.  728.  In  tne  month  following  (June, 
1000)  Congress  passed  an  act  containing  a 
provision  which  reads  as  follows  (34  Stat. 
at  L.  636.  chap.  3012): 

•That  the  tariff  duties,  both  import  and 
export,  imposed  by  the  authorities  of  the 
United  Stales  or  of  the  provisional  military 
government  thereof  in  the  Philippine  Islands 
prior  to  March  eight,  nineteen  hundred  and 
two.  at  all  ports  and  places  in  said  islands, 
upon  all  goods,  wares,  and  merchandise  im- 
ported into  said  islands  from  the  United 
btates,  or  from  foreign  countries,  or  export- 
ed from  said  islands,  are  hereby  legalized 
and  ratified,  and  the  collection  of  all  such 
dutiofl  prior  to  March  eight,  nineteen  hun- 
dred and  two,  is  hereby  legalized  and  rati- 
fied and  confirmed  as  fully  to  all  intents  and 
purposes  as  if  the  same  had,  by  prior  act 
of  Congress,  been  specimen lly  authorized  and 
directed." 

Now  this  case  was  commenced  after  the 
decision  in  the  Fourteen  Diamond  Rings,  to 
recover  the  amount  of  tariff  duties  exacted 
in  the  Philippine  Islands  on  merchandise 
brought  from  the  United  States,  the  duties 
having  been  collected  under  the  authority 
of  the  order  of  the  President  after  the  rat- 
ification of  the  treaty,  but  l>efore  the  time 
when  Congress,  by  8.1  of  the  act  of  March 
8.  1902.  had  enacted  tariff  duties  for  the 
Philppino  Islands.  The  case  was  pending 
in  the  court  of  claims  when  the  Lincoln  and 
Warner.  B.  &  Co.  Cases  were  decidetl  by  this 
court.  It  was  found  by  the  court  lx»low  that 
the  military  r)l!icer.«*  of  the  United  States  col- 
lected the  duties  and  paid  over  the  amount 
thereof  to  the  treasurer  of  the  PhlTppine 
Islands,  and  tnat  the  money  was  disbursed 
[382]for  the  expenses  of  that  *government  with- 
out going  into  the  Treasury  of  the  United 
States.  Considering  that  the  original  ille- 
gality of  the  duties  complained  of  was  es- 
tab1is]ie<l  by  the  previou.**  decisions  of  this 
court,  and  that  the  act  of  Compress  of  June 
30,  i006,  ratifying  the  collection  of  duties, 
was  beyond  the  power  of  Congress  to  enact, 
the  court  below  rendered  judgment  against 
the  United  States  for  the  amount  of  duties 
ppid     Ct.  CI. 

Applying  the  doctrine  settled  by  this 
court  in  the  eases  to  which  we  have  referred, 
concerning  the  power  to  levy  tariff  duties 
under  the  authority  of  the  President,  on 
goods  taken  irom  the  United  States  into 
Porto  Rico  and  the  Philippine  Islands,  or 
brought  into  the  United  States  from  either 
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of  such  countries  Bubaequeiit  to  the  rmtifiea- 
tion  of  the  treaty,  and  prior  to  the  levy  hj 
Congress  of  tariff  duties,  it  ia  obvioos  thst 
the  court  below  eorreetly  held  that  sodi  tar- 
iff exactions  were  illegal  It  follows,  then- 
fore,  that  the  only  question  open  for  eoa- 
sideration  is  whether  the  eonrt  below  cnad 
in  refusing  to  give  effect  to  the  act  of  Coa- 
gress  of  June  30,  1906,  which  ratified  thi 
collection  of  the  duties  levied  under  the  or- 
der of  the  President. 

As  the  text  of  the  act  of  Congress  is  na- 
ambiguous,  and  manifests,  aa  ezplieitlT  si 
can  be  done,  the  purpose  of  Congress  to  nti- 
fy,  the  case  comes  to  the  simple  ^uestioa 
whether  Congress  possessed  the  power  to 
ratify  which  it  assumed  to  exercise.  Whoi 
the  controversy  is  thus  reduced  to  its  ulti- 
mate issue  we  think  the  error  committed  hy 
the  court  below,  both  in  reason  and  aa- 
thority,  is  readily  demonstrable. 

That  where  an  agent,  without  precedcat 
authority,  has  exercised,  in  the  name  of  s 
principal,  a  power  which  the  principal  kad 
the  capacity  to  bestow,  the  principal  bst 
ratify  and  affirm  the  unauthorized  act,  aad 
thus  retroactively  give  it  validity  whia 
rights  of  third  persona  have  not  intervcatd. 
is  so  elementary  as  to  need  but  stateawaL 
That  the  power  of  ratification  as  to  mattcn 
within  their  authority  may  be  eserelssd  hv 
Congress,  state  governments,  or  munici^ 
corporations,  is  also  elementary.  We  thin 
not  stop  to  review  the  whole  subject,  or  cite 
the  numerous  eases  contained  in  the  boob 
dealing  with  *the  matter,  but  eonteat  OBr-(M 
selves  with  referring  to  t  wo  cases  as  to  tW 
power  of  Congress,  which  are  apposite  tsi 
illustrative.  In  Hamilton  ▼.  Dillin,  21  WsU. 
73,  22  L.  ed.  528,  the  facts  were  as  followi: 
During  the  Civil  War  the  Secretary  of  tki 
Treasury,  with  the  sanction  of  the  Pmi- 
dent,  adopted  rules  and  regulations  ftr 
granting  permits  to  trade  between  the  bel- 
ligerent lines.  One  of  these  rules  eiscui 
the  payment  of  a  contribution,  styled  a  fm, 
of  4  cents  a  pound  on  cotton  parAiai 
Hamilton,  having  taken  a  permit  aad  pdl 
Dill  in,  surveyor  of  the  port  of  NaskriBr. 
Tennessee,  under  the  regulations,  a  mb  if 
money  for  a  permit  to  trade  in  cottoa,  isrf 
to  recover  the  same  aa  having  been  ilkfinjri 
exacted.  In  deciding  the  case  (p.  SIL  L  li 
p.  631)  the  court  came  to  consider  wMbtf 
'*the  action  of  the  ExcciitiTe  was  saKhi^ 
ized,  or,  if  not  originally  anthorvd,  atf 
confirmed  by  Oongreas."  Both  these  ^Ht- 
tions  were  determined  in  the  aArmitha 
When  the  court  came  to  eonsidcr  the  tafii- 
lation  relied  upon  as  having  etwIiaMd  thf 
acts  of  the  President  in  catahliddiv  ^ 
regulations  in  question,  after  statist  At 
same  the  court  declared :  "Wa  are  abs  if 
opinion  that  the  act  of  Jnly  t,  18M  [IS9M. 
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at  L.  376,  chflp.  225],  reoogui^ed  and  con- 
finned  the  regulatiuiifi  jn  que ^t ion/'  MaI- 
liiigly  r,  District  of  Ckslumbia,  97  U.  S,  087, 
24  L.  ed.  103S.  eonctjrned  the  validity  of  an 
act  of  Congress  in  effect  confirming  the 
doings  of  tbe  board  of  public  workfi  of  the 
District  of  Columbia  touchiog  the  improve- 
meat  of  streets  and  roads,  and  ratifying  cer- 
tiiin  void  assessments  for  street  improYe- 
menta.     The  court   said    {p.  fl90j  L.  ed,  p. 

"Wc  do  not  propose  to  inquire  whether 
the  charges  of  the  bill  are  well  founded. 
Such  an  inquiry  can  have  no  bearing  upon  the 
ease  as  it  now  stands;  for  were  it  conceded 
that  the  board  of  public  works  hud  no  au- 
thority to  do  the  work  that  was  done  at  the 
time  when  it  was  done,  arid  consequently 
no  authority  to  make  an  assess^rneat  of  a 
part  of  its  costs  upon  the  eomplainantH* 
property,  or  to  assess  in  the  manner  in 
which  the  assessment  was  made,  the  eoncea- 
eion  would  not  dispose  of  the  caae^  or  ea- 
tablish  that  the  eomplainftnts  have  a  ri^ht 
to  the  equitable  relief  for  which  they  pray. 
i4]Thfire  has  been  congressional  *  legislation 
aince  1872,  the  effect  of  wiiich  upon  the  as* 
aessments  is  controlling.  There  were  aUo 
acta  of  th&  legislative  assembly  of  the  Dis- 
trict, which  very  forcibly  imply  a  confirma- 
tion of  the  acts  and  asseasmenta  of  the 
board  of  which  the  bill  complains.  If  Con- 
gress or  the  legislative  assembly  hsid  the 
power  to  commit  to  the  bc^ard  the  duty  of 
making  the  improvements,  and  [the  power] 
to  prescribe  that  the  asaessmpnts  should  l»e 
Riade  in  the  manner  in  which  thE^y  were 
made,  it  had  power  to  ratify  the  acta 
which  it  might  htive  aulhoriKed.  And 
the  mtificiiHon,  if  nitide,  was*  equivalent  to 
an  origfnsil  authority,  according  to  the  Max- 
im. Omnis  rtJtihdbitio  rrtrntrohitur  et  man- 
da  to  priori  ^quiparoiur.  Under  the  Consti- 
tution Coii|»rpss  h;id  power  to  exercise  ex- 
clusive If^ifllaMon  in  all  cases  whatsoever 
over  the  District,  and  th's  inelud(?a  the  pow- 
er of  tjixsitioii.  Cohen  v.  Virginiii,  0  Wheat. 
264,  5  L.  ed.  257.  Congrt^se  may  legislate 
wlHiiii  th€'  Districts  rcHpccting  the  people 
and  prtqH'rty  therein,  as  mny  the  legislature 
of  any  state  over  any  of  its  subordinate 
TOuniclpaUties.  It  may  therefore  cure  ir- 
rejTjulnrlt ini^^  mid  eonlinn  proceedings  whieh» 
without  the  confirmation,  would  lie  void, 
beeiuise  uniuithorii^ed.  provided  *iuch  eon- 
tirmatioo  does  not  inter ferv  with  interven- 
ing rights." 

It  is  then  evident,  speaking  jjenerally, 
both  on  principle  and  Authority,  that  Con- 
gress had  the  power  to  pai^s  the  ratifyinj:,' 
act  of  June  SO,  lfKlt3,  and  that  that  act  bars 
the  plaintiff's  right  to  reeover,  nntess,  by 
the  application  of  myine  exrepfloiL  this  case 
is  taken  out  of  the  operation  of  the  general 
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rule.    And  this  brinp  m  to  consider  the  sev* 

eral  propositions  relied  upon  at  bar  to  es- 
tablish that  such  is  the  case. 

First.  Whilst  it  is  admitted  that  Con- 
gress had  the  power  to  levy  tariff  duties  on 
gfxida  coming  into  the  United  States  from 
the  Philippine  Islands  or  coming  into  such 
islauds  from  the  United  States  after  the 
ratification  of  the  treaty,  it  is  yet  urged 
that,  as  that  body  was  without  authority 
to  delegate  to  the  President  the  legislative 
power  of  prescribing  a  tariff  of  duties,  it 
hence  could  not*  by  ratlfteation,  make  valid 
the  eajercise  by  the  President  of  a  legislative 
authority  which  could  not  have  'been  dele-[385J 
gated  to  him  in  the  firjit  instance.  Itut  the 
premise  upon  which  this  proposition  rests 
presupposes  that  Congress*  in  dealiu'^  with 
the  Philippine  Islands,  may  not,  growmg  mtt 
of  the  relation  of  those  islands  to  the  United 
States,  delegate  legislative  authority  to  such 
agencies  as  it  may  select, — a  prop'^sition 
which  is  not  now  open  for  discuss 'on.  Dorr 
V.  United  States,  195  U.  S,  13S,  4©  L.  ed.  1l'8, 
24  Snp.  Ct.  Rep.  808. 

Second.  A  a  the  duties  collected  were  il- 
legal, it  is  iusisted  that,  for  the  purpose  of 
testing  the  validity  of  the  act  of  Congress, 
the  fact  of  such  collection  must  be  put  out 
of  view,  and  the  act  ratifying  the  e^fnction 
must  be  treated  as  if  it  were  solely  an 
original  exercise  by  Congress  of  the  tnsiit^^ 
power.  This  being  done,  it  ia  said,  redncea 
tne  case  to  the  in<|uiryT  had  Gongresn  pow- 
er, years  after  goods  whieh  were  entitlt*^l  to 
free  entry  had  been  brought  into  the  Phil- 
ippine Islands,  to  retroactively  impose  tariff 
duties  upon  the  consummated  act  of  brtnr^- 
ing  the  goods  into  that  country?  But  the 
proposition  begs  the  question  for  deei«iion, 
by  shutting  out  from  view  the  potential 
fact  that  when  the  goods  were  brought  into 
the  Philipp'ne  Islands  there  was  a  tariff  in 
existence  under  which  duties  were  exacted 
in  the  name  of  the  United  States.  Indeed, 
the  contention  goes  further  even  than  this, 
since  it  entirely  disregards  the  important 
consideration  tnat,  although  the  duties  were 
illegaHy  exacted,  the  illegality  was  not  the 
result  of  an  inherent  want  of  power  in  the 
United  States  to  have  authorized  the  im- 
position of  the  duties,  but  simply  arose  from 
the  failure  to  delegate  to  the  oJTic'al  the 
authority  essential  to  give  immediate  va- 
lidity to  his  conduct  in  enforcing  the  pay- 
ment  of  the  duties.  And  when  these  mi«- 
mnceptions  are  borne  in  mind  it  results  that 
the  unsoundness  of  the  prnpttsition  relied 
upon  is  demonstrated  by  the  application  of 
the  elementary  principle  of  ratification  to 
which  we  have  previously  referred*  More- 
over, the  fallney  which  the  proposition  in- 
volves becomes  yet  more  obvious  when  it  ia 
observed   that  the  contention   cannot   ev«n 
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be  formulsitod  without  misstating  the 
nature  of  the  act  of  Conj^roas;  in  other 
words,  without   troatinp  that  act  as  retro- 

[386]spective  legislation  •enacting  a  tariff,  when, 
on  its  very  face,  the  act  is  but  an  exercise 
of  the  conceded  power  dependent  upon  the 
law  of  agency  to  ratify  an  act  done  on  be- 
half of  the  United  States,  which  the  United 

•  States  could  have  originally  authorized. 

Third.  It  is  urged  that  the  ratifying  stat- 
ute cannot  be  given  effect  without  violating 
the  5th  Amendment  to  the  Constitution, 
since  to  give  eflicncy  to  the  act  would  de- 
prive the  clnimants  of  their  property  with- 
out due  process  of  law,  or  would  appropri- 
ate tlie  same  for  public  use  without  just 
compensation.  This  rests  upon  these  two 
contentions:  It  is  said  that  the  money  paid 
to  discharge  the  illegally  exacted  duties 
after  payment,  as  before,  "justly  and  equi- 
tably l>elonged"  to  the  claimants,  and  that 
the  title  thereto  continued  in  them  as  a 
vested  right  of  property.  It  is  consequently 
Sn8ist«»d  that  the  right  to  recover  the  money 
could  not  be  taken  away  without  violating 
the  oth  Amendment,  as  stated.  But  here, 
again,  the  argument  disregards  the  fact  that 
when  the  duties  were  illegally  exacted  in 
the  name  of  the  United  States  Congress 
possessed  the  power  to  have  authorized 
their  imposition  in  the  mode  in  which  they 
were  enforced,  and  hence,  from  the  very 
moment  of  collection,  a  right  in  Congress  to 
ratify  the  transaction,  if  it  saw  fit  to  do 
BO,  was  engendered.  In  other  words,  as  a 
necessary  result  of  the  power  to  ratify,  it 
followed  that  the  right  to  recover  the  duties 
in  question  was  subject  to  the  exercise  by 
Congress  of  its  und<)ul)ted  power  to  ratify. 
To  hold  to  the  contrary  wnuld  be  to  say 
that  whilst  the  unauthorized  act  of  an  of- 
ficer done  on  behalf  of  the  United  States 
was  subject  to  ratification  by  the  United 
States,  yet,  if  iho  ofliccr  acted  without  au- 
thoritj'.  the  act,  when  performed,  anni- 
hilated the  power  to  ratify:  that  is.  that 
the  very  condition  wliich  engendered  the 
power   destroyed    it. 

But  if  it  be  conctnled  that  the  claim  to  a 
return  of  the  moneys  paid  in  discharge  of 
the  exact e<l  duties  was,  in  a  sense,  a  vested 
right,  it  in  principle,  as  we  have  already 
observed,  would  Ik?  but  the  character  of 
right  referred  to  by  Kent  in  his  Commen- 
taries, where,  in  treating  of  the  validity  of 
statutes  retronclively  operating  on  certain 
classes  of  rights,  it  is  said  (vol.  2,  pp.  41:1, 
410): 

[387]  •"The  legal  rights  affected  in  thnse  i-asos 
by  the  statutes  W4're  deemed  to  have  bwn 
vest«»d  subje«-t  In  the  e(|uity  existing 
against  them,  nml  whieh  the  statutes  recog- 
rsize<i  and  enf«»roed.  Goshen  v.  Stonington, 
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4  Conn.  209,  10  Am.  Dec  121 ;  WUHdmam  t. 
Leland,  2  P^t.  827,  7  L.  ed.  642;  Jjuxg^m 
V.  Strong,  2  Vt.  234;  Watson  ▼.  Mflracr,  I 
Pet.  88,  8  li.  ed.  876;  S  Stoiy,  Const  287.' 

Nor  does  the  mere  fact  that,  at  the  tiat 
the  ratifying  statute  was  enacted,  this  se- 
tion  was  pending  for  the  recovery  of  ths 
sums  paid,  cause  the  statute  to  be  rtfrng- 
nant  to  the  Constitution.     The  mere  em* 
mencement  of  the  suit  did  not  change  tks 
nature  of  the  right.    Hence  again,  if  it  be 
conceded  that  the  capacity  to  prosecute  the 
pending  suit  to  judgment   v.as.  in  a  seBic, 
a  vested  right,  certainly  also  the  power  of 
the  United  States  to  ratify  was.  to  mt  tte 
least,  a  right  of  as  high  a  character.    To  ar- 
rogate  to  themselves  the  authority  to  demt 
the  right  of  the  United  States  to  ratify  k, 
then,  in  reason,  the  assumption  upon  wUek 
the  asserted  right  of  the  claimanti  to  re- 
cover must  rest. 

Considering  how  far  the  bringing  of  •» 
tions  would  operate  to  deprive  gorenaol 
of  the  power  to  enact  curative  statsM 
which,  if  the  actions  had  not  been  brazil, 
would  have  been  unquestionably  vilii 
Cooley,  in  his  Constitutional  LimitatioM^ 
says  (7th  ed.  p.  543) : 

"Xor  is  it  important,  in  any  of  the  mm 
to  which  we  have  referred,  that  the  1^ 
lative  act  which  cures  the  irregularity,  4»- 
feet,  or  want  of  original  authority,  vii 
passed  after  suit  brought,  in  whkk  ttA 
irregularity  or  defect  became  matter  of  ■• 
portance.  The  bringing  of  suit  veiU  it  s 
party  no  right  to  a  particular  dceisioa  <li- 
con  V.  Callender,  6  Mass.  303;  Bntkf  r. 
Palmer,  1  Hill,  324;  Cowgill  t.  Lo^  U 
III.  202;  Miller  v.  Graham,  17  Ohio  SL  1: 
State  V.  Squires,  26  Iowa,  340;  VaXUnm 
V.  Philbrook,  0  Mass.  151);  and  Ui  cm 
must  be  determined  on  the  law  as  it  lUiA^ 
not  when  the  suit  was  brought,  bat  via 
the  judgment  is  rendered  (Watson  v.  Hv^ 
cer,  8  Pet.  88,  8  L.  ed.  876;  Mather  v.  Ckif- 
man,  6  Conn.  54;  Ptople  es  reL  Brirtsl  a 
Ingham  County,  20  Mich.  95;  Sattcrhe  ?.  ^ 
Matthewson,  16  *Seig.  ft  R.  169,  and  S  MM 
380,  7  L.  ed.  458;  Excelsior  Mfg.  C^  w. 
Keyser,  62  Miss.  165;  Pheniz  Ih.  Ok  n 
Pollard,  63  Miss.  641 ;  McLane  v.  BsH,  ;• 
Iowa,  752,  30  N.  W.  478;  JohMon  v.  B*- 
ardson,  44  Aik.  366)." 

And  the  following  casea,  ia  varfoas  taa^ 
illustrate  the  application  of  the  piiwipii 
I'nited  SUteo  v.  Morria,  10  WhML  M 
0  L.  ed.  314;  Grim  t.  WeisMbiif  BdMI 
District,  67  Pk.  433,  4S8,  M  A&  Dhl  All 
(  hestcr  v.  Black,  132  Fa.  668,  6  LJU.M 
in  Atl.  276;  Price  ▼.  Himj.  It  U.  A 
Welch  V.  WadvMi  Com.  14Il  li(* 

Am.  Dec.  236;  a  v.  flimfcii.  Si  X.  ft 
310,  311;  Iowa  L  t  Oft.  T.  B&fm,B 
Iowa,  1 12,  119;  ]       y  y.  i  r^^afciH  mUm 
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290,  60  L.RA.  92,  81  N.  W.  604;  Mills 
▼.  Geer,  111  Ga.  276,  279,  287,  283,  52  L. 
ILA.  934,  36  S.  E.  673. 

Fourth.  Aside,  however,  from  prinripk 
and  the  general  result  of  tlie  ndjmlgGd 
cases,  it  is  finally  insisted  tbftt  the  want 
of  power  in  Congress  to  ratify  the  cpU fic- 
tion of  the  duties  in  question  under  the 
circumstances  here  disclosed  conclusively 
results  from  the  decision  in  De  Ltmii  v. 
Bid  well,  182  U.  S.  1,  45  L.  etL  lOil,  21  Sup. 
Ct.  Rep.  743.  As  we  have  seen,  that  case 
concerned  the  validity  of  coll  factions  of 
duties  in  the  port  of  New  York  on  goode 
brought  into  the  United  States  from  Porto 
Rico,  and,  whilst  insisting  on  the  lej^'jility 
of  the  duties,  the  government,  at  the  same 
time,  urged  that,  even  if  originally  invalid^ 
they  had  yet  been  ratified  aa  the  result  of 
provisions  of  a  specified  act  of  Congreaa 
which  had  been  passed  after  tl\e  suit  to  re- 
cover the  duties  had  been  commeu<?od.  As 
that  portion  of  the  duties  sued  for  wliieli 
had  been  collected  after  ratification  of  the 
treaty  were  decided  to  be  illega],  it  followed 
that  a  decision  as  to  the  question  of  rati- 
fication  was  required.  In  passing  upon  the 
subject,  after  intimating  doubt  as  to 
whether  the  act  relied  upon^  as  manifest' 
ing  the  intention  of  Congress  to  ratify,  was 
intended  to "  have  that  eff'eet,  it  was  re- 
marked  (p.  199,  L.  ed.  p.  1057,  Sup,  Ct  Rep. 
p.  754): 

**It  can  clearly  have  no  retroactive  effect 
as  to  moneys  theretofore  paid  under  pro- 
test, for  which  an  action  to  recover  hank 
had  already  been  brought.  As  thp  action 
in  this  case  was  brought  M-irch  13,  1900, 
eleven  days  before  the  act  was  piisacd^  the 
right  to  recover  the  money  sued  for  could 
B9]not  be  taken  away  by  a  *siilir-ei]uent.  act  of 
Congress.  Plaintiffs  sue  in  a■-^^uln[)i^it  for 
money  which  t\\^  collector  ha>^  in  his  hnndi, 
justly  and  equitably  belonging  to  thetiL  To 
say  that  Congress  could,  by  ti  subsequent 
act,  deprive  them  of  the  rif^ht  to  prose- 
cute this  action,  would  be  bcyorul  its  powEr. 
In  any  event,  it  should  not  be  ititi^rpreted 
so  as  to  make  it  retroactive.  Kennett's 
Petition,  24  N.  H.  ir,9;  Aller's  Appeal,  07 
Pa.  341,  5  Am.  Rep.  433;  Nnrmiin  \\  Heist, 
5  Watts  &  S.  171,  40  Am.  Dee,  49:k  Dono 
van  V.  Pitcher,  53  Ala.  41 1  ^  2Zi  Ain.  Dee. 
634;  Palairet's  Appeal,  67  l*fi.  470.  5  Am, 
Rep.  450;  State  use  of  Methodii!t  Episcopal 
Church  v.   Warren,   28  Md.  338." 

Now.  considering  the  langun|:^e  just  quoted 
in  connection  with  the  doubt  expressed  aa 
to  the  import  of  the  alleged  ratifying  stat- 
ute, it  results  that  the  reasoning  employed 
stated  two  considerations:  First,  the  want 
of  power  in  Congress  to  ratify  after  auit 
brought;  and  second,  the  duty  of  cajislru- 
tng  t^ie  statute  relied  upon  so  as  not  to  pro- 
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<iuce  ratification,  Iti  view  of  its  ambiguity. 
As  the  question  of  eons t ruction  wat*  last 
stated  and  that  question  waa  declared  to 
be  "In  any  event"  decisive,  we  think  the  ob- 
servations made  cooeerning  the  want  of 
power  to  ratify  after  suit  brought  must  be 
regarded  as  not  having  been  neeejiKary  lo 
the  deeiBioii  rendered,  and  therefore  niu.^t 
be  treated  aa  ohitEr.  And  this  interpreta- 
tion waSt  we  thinkf  applied  m  the  ea^es  of 
Lincoln  V.  United  States  and  Warner,  H.  it 
Co.  V.  United  States,  107  U.  S.  410,  40  L.  ed. 
810,  2.^  Sup.  Ct.  Rep.  455.  In  those  easea, 
a@  we  have  said,  one  of  the  defences  inalMl^tl 
upon  by  the  government  was  a  riitiiieation 
alleged  t^  Imve  bf^en  operated  by  the  rtct 
of  Con^eefi  of  July  1,  1902,  which  wna 
passed  after  the  bringing  of  the  actions  to 
recover*  It  it  patent  on  the  face  of  the 
opinion  announced  on  the  orij^inal  hearing 
that  tfie  deeision  was  exclusively  based  upon 
the  ground  that  the  act  of  Congress  wan  so 
ambiguoas  concerning  the  rati fie^it ion  relied 
upon  that  It  should  not  he  implied  that  «ueh 
ratiEeation  was  contemplatod.  And  it  m  to 
be  observed  that  De  Lima  v.  Eld  well  was 
not  overlooked,  since  that  caee  was  referred 
to  in  the  course  of  the  opinion.  On  the 
rehearing  the  case  wa^  argued  OB  quev^tiona 
submitted  by  the  court,  m':?,,  whether  tho 
uct  relied  upon  manifested  the  purpose  to 
ratify,  and,  if  it  did,  whether  Congress  had 
•power  so  to  do.  In  tlie  opinion  on  the  re- [3901 
hearing,  while  the  eourt  reiterat<jd  the  view 
previou^sJy  expressed,  that  the  act  eould  not 
be  treated  as  ratifying  the  collection  of  the 
duties  sought  to  be  recovered,  because  of  its 
ambiguity  in  that  regard,  yet  it  expres&ly 
recognized  the  power  in  Congress  to  ratify, 
and  in  effect  declared  that,  as  to  those 
things  to  which  the  alleged  ratifying  act 
clearly  applied,  ratificLitfon  had  resulted, 
I'his  is  so,  since  in  the  course  of  the  opinion^, 
in  answering  the  arguuient  that  the  alleged  ■ 
uitifying  statute  would  be  meaningless  un- 
less it  waa  held  applicable  to  the  pirtieular 
duties  in  controversy,  it  was  pointed  out 
(202  U.  S.  p.  400,  50'l.  ed.  p,  1119,  26  Snp, 
Ct.  Rep.  p.  730)  that  there  were  dutieji 
wJiieh  had  been  levied  and  collected  other 
than  thofsse  in  controversy,  to  which  the  act 
clearl^^  applied,  and  "that  question  [as  to 
them]  was  put  at  rest  by  this  ratiflcatton.'* 
Further,  in  calling  attention  to  the  arabi* 
guity  in  the  ratifying  statute  relied  upon 
and  the  resulting  doubt  whether  it  embraced 
all  duties,  it  was  pointed  out  that  the  fact 
that  actions  were  pending  at  the  time  of  the 
passage  of  the  ratifying  act  lent  cogency  to 
the  view  that,  if  Congress  had  intended  by 
the  rati fi cation  to  affect  ihem,  it  would 
have  explicitly  so  declftred.  On  this  subject 
the  court  said  (p.  49 S,  L,  ed.  p,  1119,  Sup, 
Ct.  Rep.  p.  730)  I 
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**This  construction  is  favored  by  tho  con- 
sideration that  the  suits  had  been  begun 
when  the  act  of  July  1,  1902,  was  passed, 
and  that,  even  if  Congress  could  deprive 
plaint ifTs  of  their  vested  rights  in  process 
of  being  assorted  (Hamilton  v.  Dillin,  21 
Wall.  73,  S»2  L.  ed.  528),  still  it  is  not  to  be 
presumed  to  do  so  on  language  which,  liter- 
ally taken,  has  a  narrower  sense." 

CiTtainly,  tlrs  language,  particularly  in 
view  of  the  reference  made  to  Hamilton  v. 
Dillin,  is  wholly  incompatible  with  the  con- 
ception that  the  observation  as  to  pending 
artions  made  in  De  Lima  v.  Bidwell  was  to 
l>e  taken  as  having  settled  the  proposition 
that  a  power  to  ratify  which  otherwise  ob- 
tained could  not  be  exerted  after  suit  brought. 

Be  this  as  it  may,  however,  as,  after  de- 
liberate consideration,  we  are  of  opinion 
that  the  mere  bringing  of  this  action  did 
not  deprive  Congress  of  its  power  to  ratify 
[391] the  collections  made  by  *its  officers,  in  the 
name  of  the  United  States,  of  the  moneys 
sought  to  be  recovered  in  this  action,  we 
may  not  allow  the  remarks  made  in  De 
Lima  v.  Bidwell,  under  the  circumstances 
stated,  to  control  our  judgment. 
f  There  was   much  discussion  at  bar  con- 

cerning whether  the  payments  of  the  duties 
were  voluntary.  As  it  would  seem  that  the 
circumstances  surrounding  these  payments 
were  substantially  like  unto  those  existing 
in  the  Lincoln  and  Warner,  B.  &  Co.  Cases, 
in  wiiich  the  opinions  of  the  court  made  no 
reference  to  the  question  of  voluntary  pay- 
ment, we  have  concluded  to  pass  that  ques- 
tion by,  as  our  conclusion  on  the  subject  of 
ratification  disposes  of  the  controversy. 

Reversed. 

Mr.  Justice  Brewer  and  Mr.  Justice  Peck- 
ham  dirtscnt. 

Mr.  Justice  Moody  took  no  part  in  the 
decision  of  the  cause. 

Mr.  Justice  Harlan,  concurring: 

By  the  act  of  1908.  34  Stat,  at  L.  636, 
chap.  3012,  Congress  legalized,  ratified,  and 
confirmed,  as  fully,  to  all  intents  and  pur- 
poses, as  if  the  same  had,  by  prior  act,  been 
spoc-fically  authorized  and  directed,  the  col- 
lection of  all  duties,  both  import  and  ex- 
port, imposed  by  the  authorities  of  the 
United  States  or  of  the  provisional  military 
iroveriinient  in  the  Philippine  Islands,  prior 
to  March  8th,  1902,  at  nil  parts  and  places 
in  said  Islands,  from  the  United  States  or 
from  fore'gn  countries.  Interpreted  in  the 
light  of  previous  and  pending  litigation,  this 
act  should  be  construed  as  denying  the  au- 
thority of  nny  court  to  take  cogniziince  of  a 
suit  brought  a^rainst  the  United  States  to 
recover  any  riaim  arising  out  of  such  col- 
lections. The  act  should,  therefor**,  be  con- 
strued as  withdrawing  the  consent  of  the 
United  States  to  be  sued  on  account  of 
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claims  of  that  character.  In  this  f iew.  it 
was  error  to  render  judgment  against  th 
United  States,  whatever  might  be  the  lit- 
bility  of  the  collector,  if  hia  exaction  of  'tkM 
duties  in  question  was  without  authoritT  of 
law.  Upon  this  ground  alone,  and  w  tlhmi 
considering  any  of  the  questions  diMoued 
in  the  opinion  of  the  court,  I  concur  is  t!ie 
judgment  of  reversal. 

JAMES  BUCK,  Trustee  under  the  Wii!  of 
Job  M.  Kash,  Deceased,  ^ff.  in  Err.. 

V. 

WILLIAM  E.  BEACH,  Treasurer  of  Tipp- 
canoe  County,  Indiana. 

(See  S.  0.  Reporter's  ed.  392^15.) 

Taxes— sitna— property  of  uonresidMt 

The  state  of  Indiana  cannot,  eonnit- 
ently  with  due  process  of  law,  tai  dcbu 
evidenced  by  notes  given  and  payable  ii 
Ohio,  by  residents  of  that  state,  to  s  mi- 
dcnt  of  New  York,  for  loans  made  in  Ohio 
on  lands  there  situated,  merely  becanie,  ii 
the  attempt  to  escape  proper  taxatioi  ii 
Ohio,  such  notes,  together  with  mortgun 
securing  their  payment,  were  sent  to  u  li- 
diana  agent  of  the  payee,  there  to  be  bcU 
by  him  until  they  were  needed  in  OUo  U 
have  payments  of  interest  indorsed,  or  is 
be  delivered  up  if  the  principal  were  psii 

[No.  U.] 
Argued  Martsh  22,  1907.     Decided  Ifay  &• 
1907. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Indiana  to  reriew  a  jodgw^ 
which  affirmed  a  judgment  of  the  Wsmi 
Circuit  Court,  in  that  state,  ■wtai*''-?  i 
tax  on  certain  intangible  property  of  .•  «- 
resident.  Reversed  and  renmadtd  for  hr 
ther  proceedings. 

See  same  case  below.   164  lad.  17,  W 
Am.  St.  Rep.  272,  71  N.  E.  Qtt. 

Statement  by  Mr.  Jostiae  FedAaa: 
Judgment  against  the  plaintiff  im  «" 
(who  was  defendant  below)  was  rseomnt 
in  a  state  circuit  oonrt  in  Indiana,  wW 
was  affirmed  by  the  supreme  eoiut  of  thi 
state  (164  Ind.  87,  106  Am.  St.  Sep  SI 
71  N.  E.  963),  and  the  plaintiff  fai  on* 
brings  the  case  here  to  reTiaw  that  jtUt 
ment.  The  predeoeaaor  of  the  defMsit  k 
error,  being  at  the  time  treasvcr  of  Tif- 
pecanoe  county,  in  the  atata  of  Iiiiiv- 
brought  this  action  In  1697  agaiait  tkt 
plaintiff  in  error  to  subject  foadt  ii  Ui 


Note. — On  the  aitua  fbr  porpoM  «l  ttt- 
ation  of  debts  erideneed  fay  aoUa  aid  wt^ 
gages— see  notes  to  Bqjd  t.  8elBa»  16  LB^ 
729 ;  and  New  Orleans  ▼.  Stampd.  44  L  ii 
U.  a  174.  And  see  eaM  ante  ta  Muiisp 
hela  River  Consol.  Goal  ft  Coka  O^  t.  Bw 
of  Assessors,  2  L.R.A.(N.8.)  637. 

On  the  taxation  of  intaagifali  pNpaff  ■ 
nonresidents— aea  nota  to  Walhv  v.  JM 
31  C.  C.  A.  467. 
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handa  to  the  pajment  £>f  tables  aJleged  to 
be  due  from  I  be  estate  of  ona  Job  Mh  Nash, 
dc?C('a«ed>  whidh  tastes  had  been  assessed  in 
Above  county  and  state  in  1S94,  after  tht^ 
death  of  Nash,  on  personal  pmperty  of  the 
Jdei^ea^^d  that  *had  been  omittea  from  the 
tax  list  in  bis  lifetime,  during  the  yeara 
IS81  to  mm,  both  inclusive. 

The  point  in  dispute  betwei^n  the  parties 
relates  to  the  aasf^Bsment  for  omitted  prop- 
erty on  what  are  called  the  "Ohio  notes," 
the  plaintiff  in  error  inBisting  that  such  as- 
^cjiBtiient  was  illegal  a*  beyond  the  juria- 
dieiion  of  the  state  to  impose. 

Tlie  material  facta  are  not  really  in  dis- 
pute. It  appears  that  Nash  died  in  1 803, 
ftt  that  timet  and  for  more  than  twenty 
years  prior  thereto^  a  resident  of  the  city 
and  state  of  New  York,  He  left  a  will 
which  was  admitted  to  probate  in  Hamilton 
eounty,  Ohio,  and  his  executors  qualified 
there,  Tliey  thereafter  refused  to  pay  the 
tax  imposed  upon  the  Ohio  notes  in  Indiana^. 
By  the  terraa  of  the  will  a  trust  was  cre- 
ated, and  part  of  the  personal  property  con- 
felituting  such  trust  (more  than  enough  to 
pay  the  taxen  in  dispute)  was  turned  over 
to  James  Buck,  plaint  iff  in  error  and  one  of 
the  two  trustees  named  in  the  wilK  He  resid- 
ed in  Lafayette,  in  the  state  of  Indiana,  and 
the  other  trustee  resided  in  Cineinnati,  in 
the  state  of  Ohio.  From  this  fund,  in  the 
liands  of  Buek,  the  defendant  in  error  asked 
to  have  the  taxej;  paid  which  had  been  aa- 
leased ,  as  above  stated,  and  which  he 
claimed  were  due  the  state.  This  was  re- 
fused, and  this  aetion  was  thereupon  com- 
menced» 

A  former  action  had  been  broncjht  by  the 
trustees  for  relief  Ijy  injunction  against  the 
predecessor  of  the  defendant  in  error  to 
enjoin  him  from  seizing  upon  or  interfering 
with  the  trust  fund  for  the  payment  of  the 
taxes  in  dispute,  and  in  that  act i mi  the 
trustees  had  been  unsueceissful.  Huek  v. 
Miller.  147  Ind.  5m,  37  LR.A,  384.  02  Am. 
St,  Rep,  rMl  4'!  N  K.  647,  47  X.  E.  8,  de- 
cided  in   ISOtl. 

Thei  amount  assesspd  on  the  estate  of 
decedent  upon  the  "Ohio  notea"  from  1894 
to  1893,  on  account  of  omitted  assessment  a 
during  those  years,  a^jdc  from  the  penalties 
for   nonpaymcTit.  was  $Sti.357.TI. 

During  the  above-mentioned  years,  wbile 
the  decedent  wus,  as  stated,  a  resident  of 
the  state  of  New  York,  he  had  a  large  sum 
of  money  invested  in  the  states  nf  Ohio -and 
Indiana,  approximating  $750,001),  The  nion- 
|ey  loaned  by  him  in  Ohio  *waH  evidenced  by 
Ohio  notes,  made  by  the  borrowers,  who 
were  residents  of  Ohio,  the  piymeat  of  the 
money  borrowed  heinj;  ^eeure>l  by  mortgages 
on  lands  Hituated  in  Ohio.  The  moneys 
loaned  in  Ohio  were  loaned  ttirough  an 
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agent  of  Atr.  Naah,  residing  in  Ciaeinnati. 
The  notes  were  dated  and  payable  in  Ciu* 
einnati,  to  the  order  of  Mr,  Nash,  but  were 
not  indoraed  by  Mm,  and  all  renewalf  and 
pa5  ments  on  account  of  them  were  made  to 
his  agent  in  Cincinnati.  All  moneys  paid 
upon  or  by  reason  of  these  notes  were  de- 
posited in  a  bank  in  Cincinnati  to  the  cred- 
it of  Mr.  Nash;  and  no  purt  thereof  was 
sent  to  Indiana.  The  Cincinnati  agent  com* 
me  need  loaning  deeedent's  money  about 
I8G0,  And^  upon  the  removal  of  decedent  to 
New  York  in  1S70,  and  until  hia  death,  in 
1893,  the  agent  made  investment  a  on  dece- 
dent's behaEf  in  Ohio,  collected  the  principal 
and  interest  upon  his  mortgage  loans,  and 
had  general  charge  of  his  financial  interests 
in  that  state. 

Jamea  Buck  waa  the  agent  of  decedent  at 
Lafayette,  in  the  state  of  Indian;*,  for  many 
years  preceding  the  death  of  Mr.  Nnsh. 
The  Ohm  notes  were  sent  to  him  from  Cin- 
cinnati by  the  agent  there,  during  the  yeara 
in  question^  together  with  the  mortgagee 
securing  the  payment  of  the  notes,  and 
they  were  kept  in  a  safe  at  T^fayette,  In- 
diana, by  Mr.  Buck,  but  no  business  was 
transacted  In  regard  to  them  nor  any  us« 
made  of  them  in  Indiana,  otherwise  than 
that  a  short  time  before  the  interest  on 
or  principal  of  the  notes  became  due  they 
were  sent  to  the  Ohio  agent  to  have  the 
interest  payments  made  to  him  indorsed 
upon  them,  or  to  be  delivered  up  if  the 
principal  were  paid. 

Nothing  else  was  done  in  Indiana  in  re- 
gard to  the  notes,  except  that  A  few  dayi 
prior  to  the  1st  day  of  April  in  each  year 
(which  is  the  day  upon  which  assessments 
for  taxes  are,  by  law,  made  in  the  state  of 
Indiana)  Mr.  Buck  sent  the  notes  and  mort- 
gages to  the  Ohio  agent,  and  a  few  days 
subsequent  to  that  day  in  each  year  the 
same  were  returned  by  the  Ohio  agent  to 
Mr.  Buek,  who  retained  them  in  his  possea- 
aion. 

When  the  Ohio  notes  and  mortgagea  were 
sent  from  Cincinnati  *to  Mr.  liuek  by  the  [3951 
Ohio  agent,  Mn  Buek  made  a  reeord  of  their 
receipt  in  a  book  kept  by  bim  for  that  pur* 
pose,  showing  the  dates  and  amounta  of 
the  notes  and  when  due,  and  whenever  pay- 
ment or  renewal  of  said  notes  was  reported 
by  the  Ohio  agent  to  the  Indiana  agent,  he 
made  entries  of  the  facts  in  the  register 
kept  by  him. 

Mr.  Buck  also  bad  possession  of  the  notds 
and  mortgages  given  to  Mr.  Naah  for  moii' 
eys  loaned  in  the  state  of  Indiana,  and 
such  moneys  were  invested  and  reinvested 
in  that  state  during  these  years,  and  the 
taxes  thereon  were  duly  paid. 

Mr.  Buck  transacted  no  business  directly 
with  the  makers  of  the  Ohio  not^s  or  inort- 
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j^^cs,  but,  as  stated,  sent  the  notes  to  the  | 
Ohio  agent  for  any  business  to  be  done-  in  j 
rojiJird  to  them.  j 

During  Mr.  Buck's  agt^ncy  money  was 
sometimes  sent  to  him  at  Lafayette  from 
Cincinnati  to  be  invested,  which  money  was 
placed  on  deposit  in  the  bank  in  Tndiana 
and  loaned  for  Mr.  Nash.  Such  moneys 
have  nothing  to  do  with  the  "Ohio  notes" 
in  issue  in  this  action. 

During  these  years,  at  least  from  1886, 
Mr.  Buck  was  authorized  by  virtue  of  a 
power  of  attorney  from  Mr.  Nash  to  sat- 
isfy when  due  and  when  the  money  was 
piiid  all  notes  and  mortgages;  but.  so  far 
as  the  Ohio  notes  and  mortgages  wcsc  con- 
cerned, he  never  assumed  to  satibty  any  of 
them  or  receive  payment  for  the  same. 
That  was  all  done  by  the  Ohio  agent  at 
Cincinnati. 

Messrs.  Byron  W.  Langdon  and  W.  H.  H. 
Miller  argued  the  cause  and  filed  a  brief 
for  plaint  in*  in  error: 

The  powers  of  taxation  of  a  state  are 
uncontrollable  except  as  restrained  by  the 
provisions  of  the  Federal  Constitution. 

M'Culloch  V.  Maryland.  4  Wheat.  316, 
418,  428,  429,  4  L.  ed.  579,  604,  606,  607. 

These  powers  can  only  be  e.xercised  over 
prrsoiis,  property,  and  business  within  the 
jurisdiction  of  the  state. 

State  Tax  on  Foreign-held  Bonds,  16  Wall. 
300,  319,  21  L.  ed.  179,  180;  Dewey  v.  Des 
Moines,  173  U.  S.  193,  204,  43  L.  ed.  665, 
(iOS.  19  Sup.  Ct.  Rep.  379;  Louisville  &  J. 
IVrrv  Co.  v.  Kentucky.  ISS  U.  S.  385,  396, 
398,* 47  L.  ed.  513,  518,  519,  23  Sup.  Ct. 
Rep.  4r»3. 

There  must  be  statutory  warrant  for 
taxation. 

New  Orlejins  v.  Stenipel,  175  U.  S.  309, 
312,  44  L.  ed.  174,  177,  20  Sup.  Ct.  Rep. 
110. 

The  Constitution  requires  that  property, 
wealth,  substantial  value  shall  be  taxed, 
not  imaginary  values. 

Florer  v.  Sheridan.  137  Ind.  42,  23  L.R..\. 
278,  36  N.  E.  3t>5. 

The  right  of  the  lender  to  have  his  mon- 
ey back  was  taxable  property,  in  the  legal 
sense  of  the  word.  Uvause  it  was  itself 
convertible  into  money  or  valuable  things 
by  its  owner,  and,  its  situs  being  in  New 
York,  and  within  the  jiower  of  that  state, 
it  was  taxable  there  if  the  tax  laws  there- 
of had  inoludod  it. 

Kirtland  v.  Hotchkiss.  100  U.  S.  491.  25 
L.   ed.   558. 

While  the  notes  were  in  Indiana,  there 
was  no  power  in  that  state  to  enforce  the 
transfer  of  Nash's  ri<,'ht  of  action  or  the 
{)ayment  of  the  debt,  because  the  creditom, 
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debtors,  and  owing  property 

states   and  jurisdictions.     An  actaal 

lire  and  sale  of  the  notes  on  any 

in  any  procedure  in  Indiana  eonid  not  kan 

involved    any    taxable    property    of  Nm^ 

and  would  have  been  futile. 

Owen  v.  Miller,  10  Ohio  St.  136,  75  Aa. 
Dec.  502;  Wyman  v.  Halstead  (Wyaaa  ?. 
United  States)  109  U.  S.  654,  656,  27  L 
ed.  1068,  1069,  3  Sup.  a.  Rep.  417. 

There  are  only  two  taxable  propertiev  is 
a  case  of  a  note  or  bond.  They  arc  tkt 
right  of  the  payee  to  have  his  money  re- 
turned, and  the  owing  money  or  property; 
the  first  is  only  taxable  at  the  domiril  of 
the,  payee,  and  the  second,  in  esse  the 
payee  is  a  nonresident  of  the  state  what 
the  debt  property  is. 

Kirtland  v.  Hotchkiss,  snpra. 

There  was  no  power  in  Indiana  to  nMh 
the  property;  it  had  no  possible  aTaiisble 
remedies  for  that  purpose. 

Blake  ▼.  Williams.  6  Pick.  314.  17  Am. 
Dec  372;  Bragg  ▼.  Gaynor,  85  Y^s.  MH 
21  L.R.A.  166,  65  N.  W.  919;  Catlin  r. 
Wilcox  Silver-Plate  Go.  123  Ind.  483,  I 
L.ILA.  62,  18  AuL  St.  Rep.  338,  24  N.  & 
250;  Sargeant  ▼.  Leland,  2  Vt.  280:  Wy- 
man ▼.  Halstead,  supra;  Swancy  t.  Seott,! 
Humph.  333. 

In  case  of  a  noniesidont,  the  nmiey  te 
him,  in  the  taxing  state,  is  the  only  siib|Hl 
of  taxation,  and  not  his  p^ier  eridenea 

Catlin  ▼.  Hull.  21  Vt.  152;  TsimB 
County  V.  Davenport,  40  HI.  209;  GoMpit 
v.  People.  106  HI.  29;  Re  Jefferson.  35  SGo. 
221,  28  X.  W.  256;  Fineh  t.  Tfik 
County,  19  Neb.  54.  56  Am.  Rep.  741.  U 
N.  W.  589;  Savings  &  L.  Soe.  ▼.  MaltaoMk 
County.  169  U.  S.  422^27,  42  L  rd.  M- 
805,  18  Sup.  Ct.  Rep.  392;  New  OrbaMf. 
Stempel,  176  U.  S.  309,  312,  313,  316.  44  L 
ed.  174,  177-179,  20  Snp.  Ct  Rep.  IW; 
Bristol  V.  Washington  CountT,*  177  C.  & 
133.  141,  142,  44  L.  ed.  701,*  709,  701.  » 
Sup.  Ct.  Rep.  585. 

Assessments  are  made  periodically,  sii 
in  many  of  the  states,  ewry  year.  Ite 
customary  regulation  is  that  the  ssMi- 
ment  shall  be  made  or  completed  oa  a  ew- 
tain  day,  or  that  It  shall  be  made  as  «l  ■ 
certain  day.  This  fixes  the  liability  ef  p» 
sons  and  property  to  taxation  for  the  yaa 

1  Cooley,  Taxn.  3d  ed.  pp.  604,  106. 

The  taxes  assessed  were  assessed  sUbV 
on  the  personal  right  of  Nash  to  uMb 
his  loaned  money  or  on  the  piuf  ^  ii 
C>hio  owed  to  him,  and  aa  bolh  tf  tbM 
properties  were  beyond  the  JarMkfttai  d 
I  he  state  of  Indiana,  tha  tazM  an  vrii 
This  personal  rl^t  was  VHleA  !■  Wtik 
nid  was  always  with  hfaa. 

Thome  t.  Watkiaib  I  Yml  8r.  Mi  m^ 
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kins  ▼.  Ellett,  9  Wall.  T40,  743,  19  L.  td. 
586,  587. 

The  assessment  in  this  celb^,  while  noni- 
inally  on  the  notes,  was  in  reality  on  the 
owing  money  or  property  in  Ohio,  and 
therefore  void,  and  tho  eollection  of  the 
taxes  out  of  the  trust  property  would  de- 
prive the  plaintiff  in  error  of  his  property 
without  due  process  of  law. 

Northern  C.  R.  Co.  v.  Jackfton,  7  Wall. 
262,  267,  19  L.  ed.  88,  S9;  Louisville  &  J. 
Ferry  Co.  v.  Kentucky,  188  U.  S.  3S6,  396- 
398,  47  L.  ed.  513,  518,  519.  23  Sup,  a, 
Rep.  463. 

Taxes  are  impossible  without  legislative 
warrant,  and  the  exaction  of  t^xes  without 
it  manifestly  deprives  the  owner  of  prop- 
erty,  which  is  the  object  of  it,  without  due 
process  of  law;  and '  in  such  a  case  this 
court  has  declared  that  it  will  not  be  con- 
clusively bound  by  the  decision  of  a  state 
court  upon  a  question  of  what  is  due 
process  of  law. 

Fallbrook  Irrig.  District  v,  Bradley,  164 
U.  S.  112,  159,  41  L.  ed.  369,  38S.  17  Sup. 
Ct.  Rep.  56. 

Until  this  case  was  decided  the  dectsions 
of  the  supreme  court  of  Indiana  were  all 
that  unless  these  note^  iirose  out  of  or 
were  used  in  a  businc,^?-  in  Indiana  they 
were  nontaxable  in  that  siniit. 

Herron  v.  Keeran,  59  Ind.  476,  26  Am. 
Rep.  87;  Foresman  v.  Byrns,  68  Ind.  247 1 
Senour  v.  Ruth,  140  Ind.  S^U,  30  N.  E. 
940;  Buck  v.  Miller,  147  Ind.  SSO,  37 
L.R.A.  384,  G2  Am.  St.  Ri|j.  430,  4j  N.  E. 
047,  47   N.   E.   8. 

Mr.  Will  R.  Wood  arpjiK-d  Llit*  cause,  and^ 
v.illi  .Messrs.  Cassius  (\  lIaJlf»y  nnfl  J. 
Frank  Ilanly,  filed  a  brief  fur  defendiint  in 
error: 

The  state  eannot  He  deprived  of  it-i  rifjht 
to  tax  property  witliin  its  jurLsdiet'nn  by 
the  owner  thereof  removing  tlip  pro[)P!rty 
temporarily  out  of  its  jirri&ilietitjn  for  the 
puri)03e  of  avoiding  ta.xiuion  tltereiin. 

Dundee  Mortg.  Trust  [nvest.  Co.  v. 
School  Dist.  No.  1,  10  Sawy.  m,  1&  Fed. 
SGS;  Savings  &  L.  Soe.  v,  ^Multnomah 
County,  169  U.  S.  421,  42  L.  ed.  S03,  18 
Sup.  Ct.  Rep.  302;  CoiniL'^tic^nt  %'ulh>T 
Luml)er  Co.  v.  Monroe,  71  X,  11.  473,  52 
Atl.  942;  H.  M.  Loud  &  Sons  Liimher  Co. 
V.  Elmer  Twp.  123  Micli.  fil,  81  X.  W.  065; 
Shot  well  V.  Moore,  129  V  S.  5[)d,  32  L.  ed. 
828,  9  Sup.  Ct.  Rep.  362:  OnJerj  v.  Waikt>r, 
69  Ind.  460;  Senour  v.  Matdiett.  140  Jnd. 
640.  40  X^  E.  122;  Crowder  v.  Ri-i,'s,  153 
Ind.  160,  53  X.  E.  1019;  DiaTnnn.i  Match 
Co.  V.  Ontona^^un,  18S  IJ.  S.  91,  47  L.  ed. 
398,   23   Sup.   Ct.   Rep.   2r.fi. 

In  determining  what  tlu-  htw  of  a  Matv 
ib,  this  court  will  look  not  inily  at  thf 
state  Constitution  and  bla.tutes,  hut  at  de- 
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jislona  of  its  highest  court  g'ving  coiis!nie* 
iion  to  them,  and  the  couiaI ruction  given  the 
statute  of  a  state  by  its  highest  court  will 
he  adopted  by  thiH  court. 

Wade  V.  Travis  County,  174  IT.  S.  508, 
43  L.  ed,  1004,  10  Sup.  Ct.  Rep,  716;  New 
Orleans  v.  Steinpel,  176  U.  S.  31 6»  44  L.  ed, 
178,  20  Sup.  Ct.  Rep.  110;  Stockard  v*  Mor- 
gan, 186  U.  S.  30.  46  L.  ed.  78&,  22  Sup.  a. 
Rep.  676;  Williiima  v.  Parker,  188  U.  S- 
504,  47  L.  ed.  5413,  23  Sup.  Ct.  Rep.  440; 
Williams  v.  Egglestorj,  170  U.  S.  3U.  42 
L.  ed.  1049,  18  Sup.  CU  Rep,  61 7 1  Board  of 
Liquidation  v,  Louiaiana,  !Tff  U.  S.  ij3S,  45 
L.  ed-  353,  21  Sup.  Ct.  Rep.  £63;  Yazoo  i 
M.  Valley  R.  Co!  V.  Adiima,  ISl  U.  S.  583, 
45  L.  ed.  1012,  21  Sup.  Ct.  Rep.  720;  Mead 
V,  Portland,  200  U,  S.  1G4,  50  L,  ed,  420, 
26  Sup.  Ct.  Rep.  171  i  ArDiour  Paekiijf^  Co. 
V.  Lacy,  200  U.  S.  234,  236,  50  L.  ed.  4m, 
457,  26  &ip.  Ct.  Rep,  232. 

The  general  assemblj  of  IndiaTja  has 
power  to  make  notes,  mortgafjeBj  honda, 
und  other  eridencea  of  indebtedness  taxa- 
ble. The  queation  aa  to  the  taxability  oj' 
such  property  is  therefore  one  of  will  or 
intentioui  and  not  of  power. 

Hart  V.  Smith,  159  Ind,  193,  5B  L,R.A, 
S40,  %  Am.  St.  Rep.  280,  64  N.  E.  031; 
Gallup  F.  Sohtnidt,  154  Ind.  203,  56  N.  E. 
443;  Western  Assur.  Co.  v.  Halliday,  110 
Fed.  264;  PuJlnmn^g  Piiiaee  Car  Co.  v, 
Pennsylvania,  141  U.  S.  16,  36  L.  ed.  613, 
3  Intei-a.  Com,  R^p.  595,  11  Sup.  CL  Rep, 
870;  Fineh  v.  York  County,  10  Neb.  50,  5(1 
Am.  Rep.  741,  20  N.  W.  sdo;  Hutdiitmoii  v. 
Board  of  EquaJis^jition*  60  Iowa,  33.  23  N. 
W.  250;  Tiippan  v.  Merchants'  Nat.  Bank* 
10  Wall.  4m\  2'2  L.  £h1.  189  j  Saviiig;s  &  L, 
Soc.  V.  Multiionuih  County,  supra;  Coe  v. 
Errol,  116  U.  S,  517.  29  L,  ed.  715,  6  Sup, 
Ct.   Rep.  475. 

NoteJ?,  mortgages,  honds.  and  other  evi- 
dences of  indebtednefif^  are  ^'property"* 
within  the  meaning  of  the  CoiistitutTOn, 
and  ought  to  be  aBsessed  for  taxation.  In 
the  construction  of  the  lej^nslative  scheme 
of-  taxation  the  court  on^ht  to  impute  to 
the  general  a^aeTnblv  an  intent  to  obey 
the  constitutional  mandate  if  its  enact- 
ments fairly  admit  of  such  construction. 

Hart  V.  Smith.  150  Tnd.  Ifl5.  5S  L^R.A. 
n-m.  95  Am.  81    Rep.  280,  64  N,  E.  061. 

The  act  of  1S91  doe.9  not  limit  the  taxa- 
tion of  promissory  notes,  mortgages,  and 
nther  evidences  of  indebtedness  to  those 
owned  bT  inhabitants  of  this  state.  On 
the  contrary,  it  provides  for  the  listing  and 
jissosamt'nt  of  ail  such  evidences  of  indebt- 
edneas  found  within  the  jurisdiction  of  the 
sfate^  without  regard  to  the  dotnlcil  of  the 
owner. 

Buck  V.  Miller,  147  Ind.  68&,  37  L.R.A, 
384,  62  Am.  St.  Rep.  436>  45  N.  E.  ft47,  47 
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N.  E.  8;  Senour  ▼.  Ruth,  140  Ind.  320,  39 
X.  E.  046;  Finch  ▼,  York  County,  supra; 
New  Orleans  v.  Stempel,  175  U.  S.  309,  44 
L.  ed.  174,  20  Sup.  Ct.  Rep.  110. 

By  the  express  terms  of  the  statute  the 
phrase  "personal  property"  includes  goods, 
chattels,  evidences  of  debt,  and  things  in 
action. 

It  is  not  essential  that  both  the  owner 
and  the  thing  assessed  should  be  within  the 
jurisdiction  of  the  state.  It  is  sufficient 
if  either  is  within  such  jurisdiction. 

Pullman's  Palace  Car  Co.  v.  Pennsyl- 
vania, supra;  Goldgart  v.  People,  106  111. 
28;  Re  Romaine,  127  N.  Y.  88,  12  L.R.A. 
401,  27  N.  E.  759;  Re  Whiting,  160  N.  Y. 
29,  34  L.R.A.  232,  55  Am.  St.  Rep.  640,  44 
N.  E.  715;  Re  Morgan,  160  N.  Y.  36,  44 
N.  E.  1126;  Re  Houdayer,  150  N.  Y.  37, 
34  L.R.A.  235,  55  Am.  St.  Rep.  642,  44  N. 
E.  718. 

The  Ohio  notes  were  not  kept  by  plaintiff 
in  error  in  Lafayette  for  clerical  conven- 
ience. They  were  kept  there  permanently. 
They  had  at  no  time  any  other  permanent 
location.  They  were  kept  there  and  held 
and  controlled  by  Buck,  as  the  agent  of 
Nash,  under  such  circumstances  as  to  give 
them  a  taxable  situs  in  Indiana. 

Buck  V.  Miller,  147  Ind.  596,  37  L.R.A. 
384,  02  Am.  St.  Rep.  436,  45  N.  E.  647,  47 
N.  E.  8;  Tousey  v.  Bell,  23  Ind.  426; 
Schmidt  v.  Failey,  148  Ind.  153,  37  L.R.A. 
442,  47  N.  E.  326;  Powell  v.  Madison,  21 
Ind.  340;  Rieman  v.  Shepard,  27  Ind.  289; 
Standard  Oil  Co.  v.  Combs,  96  Ind.  183,  49 
Am.  Rep.  156;  Brown  County  v.  Standard 
Oil  Co.  103  Ind.  304,  2  N.  £.  758;  Western 
Assur.  Co.  V.  Halliday,  110  Fed.  263;  Dun-, 
dee  Mortg.  Trust  Invest.  Co.  ▼.  School  Dist. 
No.  1,  10  Sawy.  52,  19  Fed.  368;  Billing- 
hurst  V.  Spink  County,  5  S.  D.  84,  58  N.  W. 
275;  Walker  v.  Jack,  31  C.  C.  A.  462,  60 
U.  S.  App.  124,  88  Fed.  578;  Hutchinson  v. 
Board  of  Equalization,  supra;  Miller  v. 
Dorris,  116  Iowa,  446,  90  N.  W.  90;  Re 
Jefferson,  36  Minn.  215,  28  N.  W.  257; 
State  V.  London  ft  N.  W.  A.  Mortg.  Co.  *80 
Minn.  277,  83  N.  W.  340;  People  ex  rel. 
Westbrook  v.  Ogdensburgh,  48  N.  Y.  390; 
People  ex  rel.  Jefferson  v.  Smith,  88  N.  Y. 
681;  People  ex  rel.  McHarg  v.  Gaus,  169 
N.  Y.  19,  61  N.  E.  989;  Tazewell  County  v. 
Davenport,  40  111.  200;  Goldgart  v.  People, 
106  m.  28;  Matzenbaugh  v.  People,  194 
ni.  108,  88  Am.  St.  Rep.  134,  62  N.  E.  548; 
Curtis  V.  Richland  Twp.  56  Mich.  490,  23 
N.  W.  175;  Comptoir  Nat.  D'Escompte  v. 
Board  of  Assessors,  52  La.  Ann.  1319,  27 
So.  806;  Tappan  v.  Merchants'  Nat.  Bank, 
19  Wall.  490,  22  L.  ed.  189;  Pullman's 
Palace  Car  Co.  v.  Pennsylvania,  supra; 
Savings  ft  L.  Soc.  v.  Multnomah  County, 
169  U.  S.  421,  42  L.  ed.  803,  18  Sup.  Ct. 
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Rep.  392;  New  Orleans  ▼.  Stenip?!,  supni; 
Bristol  V.  Washington  County,  177  U.  S. 
133,  44  L.  ed.  701,  20  Sup.  a.  Rep.  ^iSo; 
Coe  V.  Errol,  116  U.  8.  617,  29  L.  ed.  715, 
6  Sup.  Ct.  Rep.  476;  Diamond  Match  Co.  ▼. 
Ontonagon,  188  U.  S.  82,  47  L.  ed.  394,  23 
Sup.  Ct.  Rep.  266;  Armour  Packing  Co.  v. 
Savaxmah,  116  Ga.  140,  41  S.  E.  237;  Con- 
necticut Valley  Lumber  Co.  ▼.  Monroe,  71 
N.  H.  473,  52  Atl.  941;  Corry  v.  Baltimore, 
96  Md.  310,  103  Am.  St.  Rep.  364,  63  Atl. 
942;  State,  Metropolitan  L.  Ins.  Co.,  Prose- 
cutor, V.  Newark,  62  N.  J.  L.  74,  40  AtL 
574;  John  Hancock  Ice  Co.  ▼.  Rose,  67  N.  J. 
L.  86,  50  Atl.  361;  Blueflelds  Banana  Co.  v. 
Board  of  Assessors,  49  La.  Ann.  43,  21  So. 
630;  Re  Romaine;  Re  Whiting;  Re  Mor- 
gan; and  Re  Houdayer, — supra. 

The  notes  and  mortgages  upon  which  the 
assessment  in  this  case  is  based  bad  a 
''business  situs"  in  the  city  of  Lafayette 
within  the  meaning  of  the  law. 

Ibid. 

Bank  bills,  municipal  bonds,  promissory 
notes,  and  real  estate  mortgages  have  such 
a  concrete  form  that  they  are  subject  to 
taxation  where  found,  irrespective  of  the 
domicil  of  the  owner.  If  such  evidences  of 
indebtedness  are  kept  for  an  indefinite 
period,  and  are  given  a  permanent  location 
within  the  limits  of  the  state,  they  are  sub- 
ject to  taxation. 

Buck  V.  Miller,  147  Ind.  686,  37  L.R^. 
384,  62  Am.  St.  Rep.  436,  46  N.  E.  647, 
47  N.  E.  8;  Tousey  v.  Bell,  23  Ind.  426; 
Western  Assur.  Go.  ▼.  Halliday,  110  Fed. 
264;  Miller  v.  Dorris;  State  v.  London  ft 
N.  W.  A.  Mortg.  Co.;  People  ex  rel.  West- 
brook  V.  Ogdensburgh;  People  ex  rel.  Jef- 
ferson V.  Smith;  People  ex  rel.  McHarg  t 
Gaus;  Comptoir  Nat.  D'Escompte  v.  Boarl 
of  Assessors;  Armour  Packing  Co.  v.  Sa- 
vannah; and  Tappan  v.  Merchants'  Nat' 
Bank, — supra;  Pullman's  Palace  Car  06.  ▼ 
Pennsylvania,  141  U.  S.  18,  35  L.  ed.  613 
3  Inters.  Com.  Rep.  696,  11  Sup.  Ct.  Rep 
876;  Savings  ft  L.  Soc.  v.  Multnoma) 
County,  169  U.  S.  421,  42  L.  ed.  803,  11 
Sup.  Ct.  Rep.  392;  New  Orleans  v.  Stempel 

176  U.  S.  309,  44  L.  ed.  174,  20  Sup.  Ct 
Rep.   110;    Bristol  ▼.  Washington   County 

177  U.  S.  133,  44  L.  ed.  701,  20  Sup.  Ct 
Rep.  586;  Vicksburg  ▼.  Armour  Packing 
Co.  (Miss.)  24  So.  224;  Waggoner  v 
Whaley,  21  Tex.  Civ.  App.  1,  60  8.  W.  154  ^ 
Kelley  V.  Rhodes,  9  Wyo.  362,  87  Am.  St. 
Rep.  959,  63  Pac.  938;  Fennell  v  Paulev. 
112  Iowa,  94,  03  N.  W.  799;  Hardesty  v. 
Fleming,  67  Tex.  896;  Re  Romaine,  127 
N.  Y.  88,  12  L.R.A.  401,  27  N.  E.  759;  Re 
Whiting,  160  N.  Y.  29,  34  L.R.A.  232,  56 
Am.  St.  Rep.  640,  44  N.  E.  716;  R»  Morgan. 
150  N.  Y.  35,  44  N.  E.  1126;  Re  Houdayer, 
150  N.  Y.  37,  34  L.R.A.  235,  65  Am.  St 
Rep.  642,  44  N.  E.  718;  Monongahela  Rivei 
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GouboI.  Coal  &  Coke  Co.  v.  Board  of  As 
seBSora,  116  La.  5tJ4,  2  LR.A.(N.8.)  037, 
112  Am.  St.  Rep.  275,  39  So.  601;  People 
ex  rel.  Burke  v.  Welb,  184  N.  Y.  275,  77 
N.  £.  20. 

No  question  in  the  eai^e  at  bar,  apart 
from  the  specific  can.^titutional  objection 
tHat  the  assessment  of  the  property  in 
issue  contravenes  §  I,  article  14,  of  the 
Federal  Constitution,  ia  subji^ct  to  review 
in  this  court. 

Blackstone  v.  MilJer,  ISS  U.  S.  207,  47 
L.  ed.  445,  23  Sup.  Ct.  Rep,  277* 

The  assessment  of  the  prop&rty  in  iisue 
in  this  cause  does  not  cotitravcne  |  1,  arti- 
cle 14,  of  the  Federal  Constitution. 

Pullman's  Palace  Car  Co.  v.  Pennsyl- 
vania; New  Orleans  v.  Stempt^l;  and  Sav- 
ings &  L.  Soc.  V.  Multnomah  County,— 
supra;  Comptoir  Nat.  D'Eacompte  r. 
Board  of  Assessors,  52  La,  Ann-  1319,  27 
So.  805. 

Mr.  Justice  Peckham,  after  making  the 
foregoing  statement,  delivc^red  the  opinion 
ot  the  court: 

The  only  question  involved  here  la  in 
regard  to  the  taxability  of  the  Ohio  notes 
in  the  state  of  Indiana. 

The  plaintiff  in  error  a^^erU  that  the 
IO]siinple  physical  presence  *of  the  Ohio  nolCi} 
in  Indiana,  payable  to,  and  not  indorsed  by, 
the  decedent,  did  not  constitute  tj^xable 
property  there,  because  tuch  notes  were 
given  and  were  payable  and  were  paid  in 
Ohio,  by  residents  of  Ohio,  and  to  a  non- 
resident of  Indiana,  and  for  laans  made  in 
Ohio,  the  capital  representptl  by  such  notes 
never  having  been  iisi*d  in  buaineaa  in  In- 
diana, and  he  insists  that  a  tax  upon  such 
capital  or  upon  the  notes  Ihemsielves  as 
representing  that  capita!,  h  an  illegal  tax, 
and  that  to  take  property  in  payment  of 
such  an  illegal  tax  is  to  take  it  without 
due  profess  of  law,  and  con.^titntes  a  vio- 
lation   of  the   14th   Ann?ndn>eni. 

If  the  facts  in  this  eaae  constituted  the 
debts  evidenced  by  the  Oliio  notes  property 
in  the  jurisdiction  of  the  state  of  Indmna 
at  the  time  when  such  ta?cpa  were  imposed, 
then  the  tax  was  valid,  if  there  were  statu- 
tory authority  of  that  slate  for  the  same. 
The  state  court  has  held  that  there  was 
such  authority  (Buck  v.  Miller,  147  Ind. 
580,  37  L.R.A.  384,  62  Am.  St.  Rep.  43tj,  45 
N.  E.  647,  47  N.  E.  8;  Buck  v.  Bench,  IfH 
Ind.  37,  108  Am.  St.  Rep.  272,  71  N.  E,  063, 
being  the  case  at  bar),  and  tlint  construe 
tion  of  the  statute  concludeB  this  court 
(Delnware  L.  &  W.  R.  Co.  v.  IVnnMvlvania, 
IDS  U.  S.  341,  352,  49  !„  hI  1077.  1031.  25 
Slip.  rt.  Rep.  6t)y). 

The  sole  (juestion,  then,  for  this  court, 
is  \vl>elher  the  meru  presence  of  the  notes 
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in  Indiana  <M!»natitnted  the  debts  of  whieh 
the  notes  were  the  written  evidence  prop^ 
erty  within  the  jurisdiction  of  that  state, 
Ao  that  such  debts  could  be  therein  taxed. 

Generally,  property^  in  order  to  be  the 
subject  of  taxation,  must  be  within  thi;  jn- 
risdiction  of  the  power  assuming  to  tax. 
State  Tax  on  Foreign-held  Bonds,  15  Wall. 
300,  21  h.  ed.  170;  New  York,  L,  E.  &  W. 
R.  Go.  V.  Pennsylvania,  153  IT.  S.  628,  64§,  38 
U  ed.  846,  852,  14  Sup.  Ct.  Rep.  §52;  Sav- 
ings  &  L,  Soc.  V.  Multnomah  County,  16y 
U.  S.  421,  427,  42  L.  ed.  803,  805,  18  Sup. 
Ct.  Rep.  392;  Louisville  ^  J.  Ferry  Co.  v. 
Kentucky.  188  U,  S.  385,  47  L.  ed.  513,  23 
Sup,  Ct.  Rep.  4fl3;  Delaware,  L.  &  W.  R,  Uo. 
V.  Pennsylvania,  108  U.  S,  342,  40  L.  ed, 
1 077,  25  Sup.  Gt.  Rep.  669;  Union  Refriger- 
ator Transit  Co.  v.  Kentucky,  19^  U.  S.  1D4, 
50  L.  ed,  150,  2fl  Sup.  Ct.  Ilep.  36;  Metro- 
poHtnn  L.  Ins.  Co.  v.  New  Orleans,  205  U. 
a  305,  ante,  853,  27  Sup.  Ct  Rep.  499, 

In  regard  to  tangible  property  the  old 
rule  was  mobilm  Bequuj^iur  pemonam,  by 
which  personal  property  was  supposed  to 
follow  the  person  of  its  owner,  and  to  be 
subject  to  the  law  *of  the  owner'a  doinidK[401]  ' 
For  the  purpose  of  taxation,  however,  it 
has  long  been  held  that  personal  property 
may  be  separated  from  its  owner,  and  he 
may  be  taxed  on  its  account  at  the  place 
where  the  property  ia,  although  it  is  not 
tbe  place  of  his  own  domicil,  and  even  if 
he  is  not  a  citizen  or  resident  of  the 
state  which  imposes  the  tax.  Pullman's 
Palace  Car  Co.  V.  Pennsylvania,  141 
U.  S.  18,  22,  35  L.  ed.  613,  610,  3  In- 
ters. Com.  Rep.  595^  11  Sup.  Ct.  Rep, 
870;  Tappan  v.  Merchants'  Nat.  Bank, 
19  Wall.  490,  22  L.  ed.  189;  People  ex 
rel.  Hoyt  v.  Tax  &  A.  Comra,  23  N.  Y.  224, 
240.  The  same  rule  applies  to  Intangible 
property.  Generally  speaking,  intangible 
pf-aperty  In  the  nature  of  a  debt  may  be 
regarded,  ^or  the  purposes  of  taxation^  as 
dtuated  at  the  domicil  of  tbe  creditor  and 
within  the  jurisdiction  of  the  state  where 
he  has  such  domicih  It  is  property  within 
that  state.  Thus  it  has  been  held  that  a 
di^bt  owned  by  a  citizen  of  one  state  against 
a  citizen  of  another  state  and  evidenced  by 
the  bond  of  the  debtor,  seen  red  by  a  deed 
of  trust  or  mortgage  upon  real  estate  situ^ 
a  ted  in  the  state  where  tbe  debtor  resides^ 
is  properly  taxed  by  the  state  of  the  resi* 
dence  of  the  creditor,  if  the  statute  of  that 
state  so  provides,  and  such  tax  violates  no 
provision  of  the  Federal  C^onstitution.  Kirt- 
land  V.  llotchkiss,  100  U.  S.  491,  498,  25  L. 
ed.  5^8.  562. 

Rejecting  the  Hction  of  law  in  regard  to 
I  he  situs  of  personal  property,  including 
therein  choirs  in  action,  the  courts  at  In* 
diana  have  aaserted  jurisdictiou  by  reason 
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debtor  can  freely  mortgage  them,  and  the 
mortgage  will  have  effect,  even  when  the 
decision  of  the  case  is  in  favor  of  the  plain- 
tiffs, declaring  that  the  ownership  of  the 
properties    mortgaged  belongs   to   them." 

See  articles  71  and  107  of  the  "Mort- 
gage Law  for  Cuba,  Porto  Rico,  and  the 
Philippine  Islands,"  War  Department  trans- 
lation, 1809,  and  see  also  title  2  of  the 
same  law,  concerning  the  method  of  re- 
cording instruments  and  the  effect  of  such 
record,  and  title  3,  relating  to  cautionary 
notices. 

Granting  that  the  general  result  of  the 
local  law  is  as  we  have  just  stated  it,  the 
contention  yet  is  that  the  character  of  the 
Todd  suit  and  the  nature  of  the  relief 
sought  therein  caused  it  to  be  not  within 
the  scope  of  the  mortgage  law  and  the  pro- 
visions thereof  for  giving  a  cautionary  no- 
tice. This  is  based  upon  article  42  of  the 
mortgage  law,  reading: 

"Art.  42.  Cautionary  notices  of  their  re- 
spective interests  in  the  corresponding  pub- 
lic registries  may  be  demanded  by: 

"1.  The  person  who  enters  suit  for  the 
ownership  of  the  real  proper.. y.  or  for  the 
creation,  declaration,  modification,  or  ex- 
tinction of  any  property  right.     .     .     /' 

And  article  91  of  the  general  regulations 
for  the  execution  of  the  mortgage  law.  War 
Department  translation.  ISi^O.  as  follows: 

"The  person  who  brings  the  action  for 
ownership,  referred  to  in  case  No.  1  of  ar- 
ticle 42  of  the  law,  may,  at  the  same  time 
or  subsequently,  request  that  a  cautionary 
notice  thereof  be  made,  offering  to  indem- 
nif}'  any  damages  which  may  be  caused  the 
defendant  thereby,  should  he  win  the  suit." 

Now,  it  is  said  when  the  issues  in  the 
Todd  suit  are  clearly  apprelionded,  they 
were  not  within  the  purview  of  the  articles 
[366] *in  question,  since  that  suit  did  not  seek 
to  devest  Ana  Merle  of  tlie  ownership  of 
the  property  standing  in  her  name  on  the 
public  records,  but  simply  to  subject  such 
property  to  the  payment  of  the  indebted- 
ness due  by  the  Agostinis  to  Todd.  This, 
however,  assumes  that  article  42  embraces 
(inly  suits  having  for  their  object  the  en- 
tire devestiture  of  ownership. — th:it  is.  the 
devestiture  of  perfect  owneriihip, — whilst 
the  text  of  the  article  relied  upon  not  only 
relates  to  suits  so  operating,  but  also  to 
those  which  seek  the  modification  "or  ex- 
tinction of  any  property  right.''  But  even 
if  the  proposition  relied  rtjr^  might  find 
scmie  color  of  support  in  a  narrow  and  tech- 
nical construction  of  the  provisions  of  the 
mortgage  law  referred  to,  its  unsoundness  is, 
we  think,  demonstrated  by  a  consideration 
of  other  provisions  of  the  law,  especially 
•  articles  2  and  23  of  that  law,  the  first  read- 
ing AS  follows: 
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"In  the  registries  mentioned  in  tbe  |st- 
ceding  article  shall  be   recorded: 

"1.  Instruments  transferring  or  dedariig 
ownership  of  realty,  or  of  property  ri^U 
thereto. 

"2.  Instruments  by  which  rights  of  on 
and  occupancy,  emphyteusis,  mortgage^  aa- 
nuity  (censo),  servitudes,  and  any  othcfs 
by  which  estates  are  created,  acknowlsdfBi 
modified,  or  extinguished." 
The  second  (art.  23)  reads  as  follows: 
"The  instruments  mentioned  in  articles  I 
and  5,  which  are  not  duly  recordod  or  ca- 
tered in  the  registry,  cannot  prejudice  thiri 
persons." 

Mark  the  constructive  power  of  the  pro- 
vision of  the  second  paragraph  of  artide  S, 
requiring  the  registry,  in  order  that  th^ 
may  affect  third  parties,  of  all  acts  "iiy 
which  estates  are  created,  acknowledfred, 
modified,  or  extinguished"  when  applied  to 
the  words  of  article  42,  providing  for  the 
registry  of  a  cautionary  notice,  not  only  of 
all  suits  for  the  "ownership  of  the  rsJ 
property,"  but  likewise  of  suits  bnmgte 
"for  the  creation,  declaration,  raodifieatioa, 
or  extinction  of  any  property  right." 

Besides,  when  the  purpose  of  the  mort- 
gage law  is  borne  in  *mind,  it  is  appanat[liT| 
that  the  interpretation  relied  upon  woaM 
frustrate  the  very  ends  which  the  adop- 
tion of  the  law  was  intended  to  subserve 
But,  passing  this  view,  it  is,  we  think, 
clear,  that  the  proposition  rests  upon  a  ans- 
conception  of  the  true  import  of  the  UB 
in  the  Todd  case.  The  property  stood  s^ 
on  the  records,  not  in  the  name  of  tht 
Agostinis,  but  in  the  name  of  Merle.  TW 
bill  alleged  that  the  Agostinis,  sad  aol 
Merle,  owned  the  property,  because  it  kai 
been  bought  and  paid  for  by  the  formv. 
The  purpose,  therefore,  of  the  suit  was  to 
change  the  recorded  title  by  in  effect  ob- 
tain ing  a  decree  placing  the  property  ii 
the  name  of  the  real  owner.  In  the  imj 
nature  of  things,  under  the  civil  law,  tie 
cause  of  action  thus  aasertcd  was  not  mm- 
ly  revocatory  (the  Actio  Pfeuliana  ef  tki 
Roman  law),  but  was  an  action  to  m- 
mask  a  simulation.  It  waa  thcrofoie  •* 
sentially  revcndicatory.  Ronnafon  v.  Wlla 
10  La.  Ann.  657;  and  see  the  eopiow  M 
of  authorities  illustrating  the  sobJMlv  *■" 
piled  in  Ilennen's  La.  Dig.  vol.  t,  p.  IM, 
No.  1.  The  decree  rendered  eoafoiHi  Ii 
this  conclusion.  It  held  Pedro  AgoilWIi 
l)e  the  "owner  of  the  equitable  aad  hadl- 
cial  title"  to  the  property.  It  ttarfHt 
devested  the  registered  owner,  IImAi^  d 
every  essential  element  of  owaanUpL  IMi 
is  clearly  the  ease,  sinee  the  frvUM^Ai 
usus,  and  the  abnsics  eoiild  Mi  he  In  «i 
who  was  stripped  of^all  1 
This  becomes  noie  f 
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it  is  h&nm  in  mind  that  th©  cl^il  law  pre- 
TaiJiTtg  in  Porto  Rico  is  oblivious  eoncemtng 
m  technical  or  formal  distinction  betw€(^n 
legal  and  equitable  title.  As  beyond  pcrad- 
T^titiire,  then,  the  suit  and  the  decree  tciok 
from  the  recordeil  owner  the  ownership  up- 
on whieh  nof'es warily  the  innocent  third 
party  must  have  relied,  we  think  it  clearly 
follows  that  the  cautionary  notice  required 
by  the  provisions  of  the  loorlgage  law  wai 
essential  to  affect  the  innocent  third  per- 
son. 

The  remaining  question,  then,  is,  Wai  th« 
local  statutory  rule  of  real  property,  re- 
quiring the  giving  and  recording  of  a  cau- 
tionary notice  of  the  pending  suit  in  order 
to  affect  innocent  third  parties  dealing  with 
B8]the  recorded  owner,  applicable  to  a  *auit 
brought  on  the  equity  aide  of  the  United 
States  district  court  for  Porto  Rico?  Let 
us  assume,  for  the  sake  of  argument,  that 
the  lower  court  correctly  reasoned  that  an 
innocent  third  party  would  be  aflfected  by 
the  constructive  notice  resulting  from  the 
pendency  of  an  equity  cause  in  a  circuit 
court  of  the  United  State^^  sitting  within  a 
state.  Again,  let  us  further  assume^  for 
the  sake  of  argument,  that  it  was  correctly 
held  that  the  rule  just  stated  would  govern, 
although  there  had  been  no  compliance 
with  a  statutory  rule  of  property  prevailing 
in  such  state,  requiring  the  recording  of  a 
notice  of  the  pendency  of  suits  affecting 
real  property,  in  order  to  make  the  aamc 
operative  against  innocent  third  parties. 
Neither  of  these  concessions,  wc  think,  is 
here  controlling.  The  district  court  of  the 
United  States  for  Porto  Rieo  is  In  no  sense 
a  constitutional  court  of  the  United  States, 
and  its  authority  emanates  wholly  from 
Congress  under  the  sanction  of  the  power 
possessed  by  that  body  to  govern  territory 
occupying  the  relation  to  the  United  States 
which  Porto  Rico  does.  Now  by  §  8  of  the 
act  commonly  known  as  the  Foraker  act  (31 
Stat,  at  L.  79,  chap.  191)  it  is  provided  as 
follows: 

"Sec.  8.  That  the  laws  and  ordinances  of 
Porto  Rico  now  in  force  shall  continue  In 
full  force  and  effect,  cxrt^pt  as  iiltered, 
amended,  or  modified  herrlnalftpr^  or  a«3  al- 
tered or  modified  by  military  orders  and 
decrees  in  force  when  this  not  shall  take 
effect,  and  so  far  as  thp  sanip  are  not  in- 
consistent or  in  conflict  with  the  statutory 
laws  of  the  United  States  not  lacally  in- 
applicable, or  the  pro\'iaionB  hereof,  until 
altered,  amended,  or  repe«!ed  by  the  Icfria- 
lative  authority  hercinaftrT  provided  for 
Porto  Rico  or  by  act  of  Coniiresa  of  the 
United    States.     ..." 

The  provision  just  oiustrd^  it  may  be  add- 
ed, is  qualified  by  a  provjjio  repealing  enu- 
merated provisions  of  the  losal  laws  con- 
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eeming   toarriagie,  divorce,   and  other  sub- 
jects. 

Now,  as  a  general  proposition,  it  is  clear 
that,  as  a  result  of  the  relation  which  Porto 
Rioo  occuptea  to  the  United  States,  all  the 
local  law  of  that  island  haa  its  ultimate 
sanction  in  the  *lawful  exercise  by  Congre«i^[3fi93 
of  its  legiBlative  authority*  So  aiso.  as 
Congress  has  provided  that  the  local  law 
"not  inconsistent  or  in  conflict  with  the 
statutory  laws  of  the  United  States*'  shall 
remain  in  foree  '^until  altered ,  amended ,  or 
repealed  by  the  legislative  authority  here* 
inafter  provided  for  Porto  Rieo  or  by  act  of 
Congress  of  the  United  States  "  it  must  fol- 
low that  the  local  law  of  real  property  pre- 
vailing in  the  island  is  con  troll  in  g  untit 
changed,  aa  provided  by  Congress.  This 
being  true,  we  cannot  assent  to  the  con* 
elusion  that  the  court  of  the  United  Statei 
created  by  Congress  had  the  authority  to 
disregard  the  local  law  which  Congress,  by 
express  legislation,  directed  to  be  continued 
in  force.  But  it  is  said  that  the  act  (§  34) 
m  providing  for  the  diatrict  court  of  the 
United  States  for  Porto  Rieo  declared, 
among  other  things,  that  that  court  shall 
have,  ^in  addition  to  the  ordinary  |urjsdic- 
tion  of  district  courts  of  the  United  States, 
jurisdiction  of  all  cases  cognizant  in  the 
circuit  courts  of  the  United  States,  and 
shall  proceed  therein  in  the  same  manner  as 
a  circuit  court."  From  this  it  ia  argued 
that  the  constructive  notice  resulting  from 
the  equity  cause  in  the  district  court  for 
Porto  Rico  must,  in  the  nature  of  things* 
be  operative  against  innocent  purchasers 
without  reference  to  the  local  law  prevail- 
ing for  cautionary  notices  and  registry,  if 
such  result  would  flow  from  an  equity  cause 
pending  in  a  constitutional  court  of  tha 
United  States  sitting  within  one  o(  the 
»tatei.  But  the  proposition  begs  the  qu<»- 
tion,  since  it  puts  out  of  review  the  express 
provision  of  the  act  of  Congress  sanctioning 
and  enforcing  the  local  law,  except  in  so 
far  as  Congress  had  deemed  fit  to  abrogate 
the  same.  Considering  the  manifest  intent 
of  Congress,  we  cannot  close  our  eyes  to 
the  fact  that  that  body,  in  providing  a 
government  for  Porto  Rico,  evidently  in- 
tended to  preserve  to  the  people  of  that 
island  the  system  of  local  law  to  which  they 
had  been  accustomed ;  nor  can  we^  consist- 
ently with  this  enlightened  purpose,  assent 
to  the  conclusion  that  the  mere  provision  of 
the  act  by  which  a  court  was  created  to  en* 
force  the  local  law  empowered  the  court 
so  created  to  set  at  naught  the  local  law 
*by  disregarding  fundamental  rules  of  real[3TOj 
property  governing  in  the  island,  thereby 
creating  confusion  and  uncertainty,  and 
hence  tending  to  the  destruction  of  the 
rights  of  innocent  third  parties.    Especially 
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debtor  can  freely  mortgage  them,  and  the 
mortgage  will  have  effect,  even  when  the 
decision  of  the  case  is  in  favor  of  the  plain- 
tiffs, declaring  that  the  ownership  of  the 
properties    mortgaged   belongs   to   them." 

See  articles  71  and  107  of  the  "Mort- 
gage Law  for  Cuba,  Porto  Rico,  and  the 
Philippine  Islands,'*  War  Department  trans- 
lation, 1809,  and  see  also  title  2  of  the 
same  law,  concerning  the  method  of  re- 
cording instruments  and  the  effect  of  such 
record,  and  title  3,  relating  to  cautionary 
notices. 

Granting  that  the  general  result  of  the 
local  law  is  as  we  have  just  stated  it,  the 
contention  yet  is  that  the  character  of  the 
Todd  suit  and  the  nature  of  the  relief 
sought  therein  caused  it  to  be  not  within 
the  scope  of  the  mortjrage  law  and  the  pro- 
visions thereof  for  giving  a  cautionary  no- 
tice. This  is  based  upon  article  42  of  the 
mortjrage  law,  reading: 

"Art.  42.  Cautionary  notices  of  their  re- 
spective interests  in  the  corresponding  pub- 
lic registries  may  be  demanded  by: 

"1.  The  person  who  enters  suit  for  the 
ownership  of  the  real  property,  or  for  the 
creation,  declaration,  modification,  or  ex- 
tinction of  any  property  right.     .     .     .** 

And  articlo  91  of  the  general  regulations 
for  the  execution  of  the  mortgage  law.  War 
Department  translation.  18'M»,  as  follows: 

**The  person  who  brings  the  action  for 
ownership,  referred  to  in  case  Xo.  1  of  ar- 
ticle 42  of  the  law,  may.  at  the  same  time 
or  subsetiuently,  request  that  a  cautionary 
notice  thereof  be  made,  offering  to  indem- 
nify any  damages  which  may  be  caused  the 
defendant  thereby,  should  he  win  the  suit." 

Now,  it  is  said  when  the  issues  in  the 
Todd  suit  are  clearly  apprehended,  they 
were  not  within  the  purvit*w  of  the  articles 
[366] *in  question,  since  that  suit  did  not  seek 
to  devest  Ana  !MerIe  of  tlu*  ownership  of 
the  property  standing  in  lier  name  on  the 
public  records,  but  simply  to  subject  such 
property  to  the  payment  of  the  indebted- 
ness due  by  the  Agostinis  to  Todd.  This, 
however,  assumes  that  article  42  embraces 
only  suits  having  fur  their  object  the  en- 
tire devestiture  of  ownership. — th:it  is.  the 
deveatiture  of  perfect  ownership, — whilst 
the  text  of  the  article  relied  upun  not  only 
relates  to  suits  so  operating,  but  also  to 
those  which  seek  the  modification  "or  ex- 
tinction of  any  property  right.*'  But  t'ven 
if  the  proposition  relied  nj^r-a  might  find 
some  color  of  support  in  a  narrow  and  tech- 
nical construction  of  the  provisions  of  the 
mortgage  law  referred  to,  its  unsoundness  is, 
we  think,  demonstrated  by  a  consideration 
of  other  provisions  of  the  law,  especially 
•  articles  2  and  23  of  that  law,  the  first  read- 
ing as  follows: 
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**In  the  registries  mentioned  in  tbe  |st- 
ceding  article  shall  be   recorded: 

"1.  Instruments  transferring  or  dadariig 
ownership  of  realty,  or  of  property  ri^ts 
thereto. 

"2.  Instruments  by  which  rights  of  on 
and  occupancy,  emphjrtensis,  mortgags^  aa- 
nuity  (censo),  servitudes,  and  any  othcn 
by  which  estates  are  created,  aeknowledfBi, 
modified,  or  extinguished." 

The  second  (art.  23)  reads  aa  follows: 

"The  instruments  mentioned  in  articles  t 
and  5,  which  are  not  duly  recordod  or  ca- 
tered in  the  registry,  cannot  prejudke  tkiri 
persons." 

Mark  the  constructive  power  of  the  pro- 
vision of  the  second  paragraph  of  artide  S, 
requiring  the  registry,  in  order  that  th^ 
may  affect  third  parties,  of  all  acts  '%j 
which  estates  are  created,  acknowledgtd, 
modified,  or  extinguished"  when  applied  to 
the  words  of  article  42,  providing  for  thr 
registry  of  a  cautionary  notice,  not  oaly  of 
all  suits  for  the  "ownership  of  the  real 
property,"  but  likewise  of  suits  brongbi 
"for  the  creation,  declaration,  modifiestioa, 
or  extinction  of  any  propertj^  right. ^ 

Besides,  when  the  purpose  of  the  moit- 
gage  law  is  borne  in  *mind,  it  is  appanat[ll7| 
that  the  interpretation  relied  upon  woaM 
frustrate   the   very   ends   which  the  sdop- 
tion  of  the  law  was  intended  to  sabserra 

But,  passing  this  view,  it  is,  we  thisk, 
clear,  that  the  proposition  rests  upon  a  ■§•• 
conception  of  the  true  import  of  the  bifl 
in  the  Todd  case.  The  property  stood  a^ 
on  the  records,  not  in  the  name  of  tht 
Agostinis,  but  in  the  name  of  Merle  TW 
bill  alleged  that  the  Agostinis,  aa4  sol 
Merle,  owned  the  property,  beeaose  it  kai 
been  bought  and  paid  for  by  the  forsHr. 
The  purpose,  therefore,  of  the  suit  wss  ts 
change  the  recorded  title  by  in  effect  tk- 
taining  a  decree  placing  the  property  ii 
the  name  of  the  real  owner.  la  the  wj 
nature  of  things,  under  the  civil  faiw.  tki 
cause  of  action  thus  asserted  was  not  ■fit- 
ly revocatory  (the  Actio  Pfeuliaaa  sf  tki 
Roman  law),  but  was  an  action  ts  m- 
mask  a  simulation.  It  waa  thcrofoie  •* 
sentially  revendicatory.  Ronnafon  v.  Wlla 
10  La.  Ann.  657;  and  see  the  oopiew  M 
of  authorities  illustrating  the  sabJMtv  *■" 
piled  in  Hennen's  La.  Dig.  vol.  t.  p.  WL 
No.  1.  The  decree  rendered  mafwi  Ii 
this  conclusion.  It  held  Pedro  AgoalW  Ii 
be  the  "owner  of  the  equitable  aad  bsHl- 
cial  title"  to  the  property.  It  teirfHt 
devested  the  registered  ownsr,  Ifali^  rf 
every  essential  element  of  o^ 
is  clearly  the  ease,  sinee  the 
usus,  and  the  abasics  eoald  Mi  he  li  Mi 
who  was  stripped  of^  all  baasAeU  MaflL 
This  becomes  aoro  dearly  Haaital  «!■       t 
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it  i«  borne  in  mind  that  the  civil  law  pre- 
vBillDg  In  Porto  Rico  is  oblivious  concerning 
m  technical  or  formal  distinction  between 
!^al  and  «*quitable  title.  Ah  beyand  perad- 
▼eatwre,  then,  the*  suit  and  the  decree  took 
from  the  recorded  owner  tlie  ownership  up- 
on which  neceaaarily  the  innocent  third 
part  J  muet  have  relied,  we  think  it  clearly 
follows  that  tlie  cautionary  notice  required 
by  the  provisions  of  the  niorlga;^e  law  was 
essential   to   affoct  the   innocent  third   per- 

iOII. 

The  remaining  question,  then,  \%j  Was  the 
local  statutory  rule  of  real  property,  re- 
quiring the  giving  and  recording  of  a  cau- 
tionary  notice  of  the  pending  suit  In  order 
to  affect  innocent  third  parties  deaUng  with 
18] the  recorded  owner,  applicable  to  a  'suit 
brought  on  the  equity  aide  of  the  United 
States  district  court  for  Porto  Rico?  Let 
us  assume,  for  the  sake  of  argument ,  that 
the  lower  court  correctly  reasoned  that  an 
innocent  third  party  would  be  affected  by 
the  constructive  notice  resulting  from  the 
pendency  of  an  equity  cause  in  a  circuit 
court  of  the  United  States  sitting  within  a 
state.  Again,  let  us  further  assume,  for 
the  sake  of  argument,  that  it  was  correctly 
held  that  the  rule  just  stated  would  govern^ 
although  there  had  been  no  compliance 
with  a  statutory  rule  of  property  prevailing 
in  such  state,  requiring  tha  recording  of  a 
notice  of  the  pendency  of  8u!ts  affecting 
real  property,  in  order  to  make  the  same 
operative  against  innocent  third  parties. 
Neither  of  these  concessions^  we  think,  is 
here  controlling.  The  district  court  of  the 
United  States  for  Porto  Rieo  is  in  no  sense 
a  constitutional  court  of  the  United  Statesj 
and  its  authority  emanates  wholly  from 
Congress  under  the  sanetion  of  the  power 
possessed  by  that  body  to  govern  territory 
occupying  the  relation  to  the  United  States 
which  Porto  Rico  does.  Now  by  §  8  of  the 
act  commonly  known  as  the  Foraker  act  (31 
Stat,  at  L.  79,  chap.  191)  it  ia  provided  as 
follows: 

"Sec.  8.  That  the  laws  and  ordinances  of 
Porto  Rico  now  in  force  shall  continue  in 
full  force  and  effect,  except  as  alteredj 
amended,  or  modified  hereinafter,  or  as  al- 
tered or  modified  by  military  orders  and 
decrees  in  force  when  this  act  shall  take 
effect,  and  so  far  as  tl\e  same  arp  not  in 
consistent  or  in  conflict  with  the  statutory 
laws  of  the  United  Slates  not  lociilly  in- 
applicable, or  the  pro  visions  hereof,  until 
altered,  amended,  or  repealed  by  the  legis- 
lative authority  hereinafter  provided  for 
Porto  Rico  or  by  act  of  Cont^rcss  of  the 
United    States.     .     .     ." 

The  provision  just  onntcii,  it  may  be  add- 
ed, is  qualified  by  a  prnvlm>  repealing  enu- 
merated provisions  of  the  local  laws  con- 
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ceming   marriage ,  divorce^  and  other  sub- 

jectB. 

Now,  aa  a  general  proposition,  it  is  clear 
that,  as  a  resalt  of  the  relation  which  Porto 
Rico  oecupiefl  to  the  United  States,  all  the 
local  law  of  that  island  has  its  ultimate 
sanction  in  the  'lawful  eserciae  by  Congress [300] 
of  its  legislative  authority.  So  also,  as 
Congress  has  provided  that  the  local  law 
"not  in Eonai stent  or  in  conflict  with  the 
statutory  laws  of  the  United  States"  shall 
remain  in  force  "until  altered,  amend©!,  or 
repealed  by  the  iegislative  authority  here- 
inafter provided  for  Porto  Rico  or  by  act  of 
Congress  of  the  United  States,"  it  must  fol- 
low that  the  local  law  of  real  property  pre- 
vailing in  the  island  is  controlling  until 
changed,  as  provided  by  Congreaa.  Thia 
being  true,  we  cannot  assent  to  the  con> 
elusion  that  the  court  of  the  United  States 
created  by  Congress  had  the  authority  Ui 
disregard  the  local  law  which  Congrefis,  by 
express  legislation,  directed  to  be  continued 
in  force.  But  it  is  said  that  the  act  {|  34) 
in  providing  for  the  district  court  of  the 
United  States  for  Porto  Rico  declared^ 
among  other  things,  that  thai  c^urt  ahall 
have,  ''in  addition  to  the  ordinary  jurisdic- 
tion of  district  courts  of  the  United  States, 
jurisdiction  of  all  cases  cognisant  in  the 
circuit  courta  of  the  United  States,  and 
shall  proceed  therein  in  the  same  manner  as 
a  circuit  court/''  From  this  it  is  argued 
that  the  constructive  notice  resulting  from 
the  equity  cause  in  the  district  court  for 
Porto  Rico  must,  in  the  nature  of  things, 
be  operative  against  innocent  purchasers 
without  reference  to  the  local  law  prevail- 
ing for  cautionary  notices  and  registry,  if 
such  result  would  flow  from  an  equity  causQ 
pending  in  a  constitutional  court  of  the 
United  States  sitting  within  one  of  the 
states*  But  the  proposition  begs  the  ques- 
tion, aince  it  puts  out  of  review  the  pjcpreaa 
provision  of  the  act  of  Congress  sanctioning 
and  enforcing  the  local  law,  except  in  sd 
far  as  Congress  had  deemed  fit  to  abrogate 
tlie  same.  Considering  the  manifest  intent 
of  Congress,  we  cannot  close  our  eyes  to 
the  fact  that  that  body,  in  providing  a 
government  for  Porto  Rico,  evidently  in- 
tended to  preserve  to  the  people  of  that 
island  the  system  of  local  law  to  which  they 
bad  been  accustomed ;  nor  can  we^  consist- 
'^ntly  with  this  enlightened  purpose,  assent 
to  the  conclusion  that  the  mere  provision  of 
the  act  by  which  a  court  was  created  to  en- 
force the  local  law  empowered  the  court 
ao  created  to  set  at  naught  the  local  law 
*by  disregarding  fundamental  rulea  of  real [3 TO! 
property  governing  in  the  island,  thereby 
creating  confusion  and  uncertainty,  and 
hencf?  tending  to  the  destruction  of  the 
rights  of  innocent  third  parties.    Especially 
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;  to  analyze  these  cases.  Brief  reference 
to  tome  of  them,  in  my  judgment,  shows 
that  the  principles  therein  declared,  when 
extended  to  this  case,  would  warrant  the 
state,  if  it  so  chose  in  exerting  its  taxing 
power,  to  reach  notes  and  mortgages  held 
within  its  jurisdiction  under  the  circum- 
stances which  we  have  detailed. 

In  New  Orleans  v.  Stempel,  supra,  a  tax 
on  credits  evidenced  by  notes  and  secured 
by  mortgages  was  upheld,  where  the  owner 
left  them  in  Louisiana  in  the  possession  of 
an  agent,  who  colleicted  the  same  as  they 
fell  due.  There  was  no  fact  of  investment 
and  reinvestment  of  capital  in  the  case,  and 
the  court,  speaking  through  Mr.  Justice 
Brewer,  said: 

'This  matter  of  situs  may  be  regarded 
in  another  aspect.  In  the  absence  of  stat- 
ute, bills  and  notes  are  treated  as  choses  in 
action,  and  are  not  subject  to  levy  and  sale 
on  execution,  but,  by  the  statutes  of  many 
states,  they  are  made  so  subject  to  seizure 
and  sale,  as  any  tangible  personal  property. 
1  Freeman,  Executions,  S  112;  4  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  282;  11  Am.  & 
Eng.  Enc.  Law,  2d  ed.  p.  623.  Among  the 
states  referred  to  in  these  authorities  as 
|41S] having  statutes  warranting  *such  levy  and 
sale  are  California,  Indiana,  Kentucky,  New 
York,  Tennessee,  Iowa,  and  Louisiana. 
Brown  v.  Anderson,  4  Mart.  N.  S.  416,  af- 
firmed the  rightfulness  of  such  a  levy  and 
sale.  In  Fluker  v.  Bullard,  2  La.  Ann.  338, 
it  was  held  that  if  a  note  was  not  taken 
into  the  actual  possession  of  the  sheriff  a 
sale  by  him  on  an  execution  conveyed  no 
title  on  the  purchaser,  the  court  saying: 
'In  the  case  of  Simpson  v.  Allain  it  was 
held  that,  in  order  to  make  a  valid  seizure 
of  tangible  property,  it  is  necessary  that 
the  sheriff  should  take  the  property  levied 
upon  into  actual  possession.  7  Rob.  (La.) 
604.  In  the  case  of  Goubeau  v.  New  Orleans 
ft  N.  R.  Co.  the  same  doctrine  is  still  more 
distinctly  announced.  The  court  there  says : 
"From  all  the  different  provisions  of  our 
laws  above  referred  to,  can  it  be  contro- 
verted that,  in  order  to  have  them  carried 
into  effect,  the  sheriff  must  necessarily  take 
the  property  seized  into  his  possession? 
This  is  the  essence  of  the  seizure.  It  cannot 
exist  without  such  possession."  6  Rob.  (La.) 
848.  It  is  clear,  under  these  authorities, 
that  the  sheriff  effected  no  seizure  of  the 
note  in  controversy,  and  consequently  his 
subsequent  adjudication  of  it  conferred  no 
title  on  Bailey.' 

**The  same  doctrine  was  reaffirmed  in 
Stockton  V.  Stanbrough,  3  La.  Ann.  390. 
Kow,  if  property  can  have  such  a  situs  with- 
in the  state  as  to  be  subject  to  seizure  and 
sale  on  execution,  it  would  seem  to  follow 
that  the  state  has  power  to  establish  a  like 
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situs  within  the  state  for  purposes  of  tax- 
ation. It  has  also  been  held  that  a  note 
may  be  made  the  subject  of  seizure  and  de- 
livery in  a  replevin  suit.  Graff  v.  Shannon, 
7  Iowa,  508;  Smith  v.  Eals,  81  Iowa,  235, 
25  Am.  St.  Rep.  488,  46  N.  W.  1110;  Pritch- 
ard  V.  Norwood,  155  Mass.  530,  30  N.  E. 
80. 

"It  is  well  settled  that  bank  bills  and 
municipal  bonds  are  in  such  a  concrete  tan- 
gible form  that  they  are  subject  to  taxation 
where  found,  irrespective  of  the  domicil  of 
the  owner,  are  subject  to  levy  and  sale  on 
execution,  and  to  seizure  and  delivery  un- 
der replevin;  and  yet  they  are  but  promises 
to  pay, — evidences  of  existing  indebtedness. 
yotes  and  mortgages  are  of  the  aame  nature; 
and,  while  they  may  not  have  become  *ao  yen- [413] 
erally  recognized  as  tangible  personal  prop- 
erty, yet  they  have  such  a  concrete  form  that 
we  see  no  reason  why  a  state  may  not  de- 
clare that,  if  found  within  its  limits,  they 
shall  be  subject  to  taxation." 

In  commenting  on  this  case  and  State 
Assessors  v.  Comptoir  National  D'Escompte, 
191  U.  S.  388,  48  L.  ed.  232,  24  Sup.  Ct. 
Rep.  109,  Mr.  Justice  Moody,  speaking  for 
the  court  in  the  late  case  of  Metropolitan 
L.  Ins.  Co.  V.  New  Orleans,  205  U.  S.  395, 
ante,  853,  27  Sup.  Ci.  Rep.  499,  said:  'In 
both  of  these  cases  the  written  evidences 
of  the  credits  were  continuously  present  in 
the  state,  and  their  presence  was  clearly  the 
dominant  factor  in  the  decisions." 

In  Blackstone  v..  Miller,  188  U.  S.  206,  47 
L.  ed.  445,  23  Sup.  Ct.  Rep.  277,  Mr.  Justice 
Holmes,  speaking  for  the  court,  said: 

"There  is  no  conflict  between  our  views 
and  the  point  decided  in  the  case  reported 
under  the  name  of  State  Tax  on  Foreign - 
held  Bonds,  15  Wall.  300,  21  L.  ed.  179. 
The  taxation  in  that  case  was  on  the  inter- 
est on  bonds  held  out  of  the  state.  Bonds 
and  negotiable  instruments  are  more  than 
merely  evidences  of  debt.  The  debt  is  in- 
separable from  the  paper  which  declares  and 
constitutes  it  by  a  tradition  which  comes 
down  from  more  archaic  conditions.  Bacon 
V.  Hooker,  177  Mass.  335,  337,  83  Am.  St. 
Rep.  279,  58  N.  E.  1078." 

To  the  consideration  of  the  subject  in  the 
opinions  of  the  learned  Justices  just  quoted, 
it  may  be  added  that  bills  and  notes  are 
the  subject  of  conversion  in  trover,  and 
the  measure  of  damages  is  the  collectible 
value  of  the  obligation.  Mercer  v.  Jones, 
3  Campb.  477;  2  Ames's  Bills  &  Notes,  p. 
093,  and  numerous  cases  there  cited.  Bills 
and  notes  may  be  the  subject  of  donatio 
causa  mortis,  even  though  payable  to  order 
and  unindorsed.  2  Ames's  Bills  &  Notes, 
699-701.  They  are  held  to  be  governed  bj 
the  designation  of  "goods  and  chattels"  in 
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the  statute  of  frauds  and  other  statutes.    2 
Ames's  Bills  &  Notes,  70C. 

Bills  and  notes  have  been  held  to  be 
^goods,  wares,  and  mere  hand  ise*'  within  the 
meaning  of  the  statute  of  frauds.  Baldwin 
V.  Williams,  3  Met.  365  j  Sonierby  v.  Buntin, 
118  Mass.  270,  10  Am.  Hep,  450. 
16]*in  manufacturing  hose  and  other  knit 
acter  of  bills  and  notes  as  tangible  property, 
it  seems  to  me  inaccurate  to  nay  that  they 
are  mere  evidences  of  debt.  They  are  tan- 
gible things,  capable  of  delivery^  passing 
from  hand  to  hand,  and  fnr  many  purposes 
may  be  regarded  as  of  the  value  of  the 
debt 'which  they  evidence. 

It  is  elementary  that  the  power  of  the 
states  as  to  matters  of  ta?eatton  is  very 
broad,  and  subject  only^  in  the  limitation  of 
its  exercise,  to  the  Constitution  of  the  state 
and  the  nation. 

It  seems  to  me  that  a  state*  in  pursuancf^ 
of  its  taxing  policy,  may  give  a  situs  to  ineh 
evidences  of  debt  held  within  its  jurisdietion 
as  have  taken  the  tangible  form  of  bonds, 
notes,  and  mortgages. 

It  is  said  to  deny  this  power  to  the  states, 
under  the  circumstances  of  this  case,  will 
tend  to  prevent  double  taxation, — a  thing 
much  to  be  desired.  This  ease  seems  to  me 
an  apt  illustration  of  the  contrary  view;  by 
denying  the  power  to  lad  Sana  to  tax  theae 
notes  under  the  circumstances  shown,  the 
scheme  of  the  owner  to  avoid  any  tR%  upon 
them  is  made  efTecttial,  and^  except  for  the 
recovery  after  his  death  for  a  amall  part  of 
tlip  taxes  actually  due,  this  vast  aum  of 
money  escapes  taxation  altntrether,  T  think 
that  the  powers  of  taxaticni  here  invoked 
by  the  state  of  Indi?uia  oiijirht  not  to  he  de- 
nied.  and  if  the  practical  elTect  can  be  given 
any  weight  in  decidiri;^  lepil  rights,  to  me 
it  seems  evident  that  nueh  denial  will  work 
immunity  from  just  taxation  of  property 
represented  in  proniisr^ory  notes  ami  mort- 
gat^es  sent  beyond  the  juri^clietion  of  the 
state  where  tlie  owner  h  doniieiled^  and  held 
by  ajrents  in  distant  >tates,  within  the  pro- 
lection  of  their  laws,  for  the  atile  purpose 
of  avoidinjnr  contribut  i«*n  to  the  public  treas- 
ury. As  I  understand  the  opinion,  munic- 
ipal bonds  or  other  nuch  securities  held  as 
these  are  woiikl  be  lej^itinialely  subjeefc  to 
taxation.  Tliey  are  but  proniisef*  to  pay, 
in  a  concrete  form,  of  the  ■^time  elianit*ter  as 
notes  and  mortgages.  In  my  upiuiun  there 
is  no  constitutional  fflijet'tiiiin  to  their  h>ejtl' 
15Ji/atiou  for  taxation  *by  the  la.vv  of  the  state 
when  the  owner  has  i}Ihjs*>ii  to  give  them  a 
situs  there  as  in  this  case. 

Without  further  extending  I  Ik*3E*  views,  1 
am  constrained  to  disspnt  from  the  opinioi? 
and  judgment  of  the  court  in  this  cflse. 


SECURITY  W.«EHOUSmn  C0MPA>3T, 
W.  B,  McKeand,  the  L.  C.  Hyde  &  Brlt- 
tain  Bank  of  Beloit,  and  Citizens  Bank 
of  Mukwonago,  Appls*^ 

V. 

ELBERT  R.  HAND,  Andrew  Dietndi.  and 
E.  McDin,  Trustees  of  the  Hacine  Knit- 
ting Gompaiiyj  Bankrupt. 

(See  3,  0.  Reporter's  ed.  415-427.) 

Pledge— of    warehouse   receipts— change    of 

possession. 

L  No  aiieh  change  of  possession  re< 
suits  from  the  issuance  of  so -called  ware- 
house receipts  acknowledgmg  the  receipt  of 
goods  on  premises  really  occupied  by  the 
owner,  though  m  form  leased  by  the  Utter 
to  the  warehousing  company,  tis  rejidera  val- 
id a  pledge  of  suah  receipts,  where  ftetual 
possession  of  the  goods  was  exercised  by  nnd 
existed  with  the  owner  auhstftntially  the 
same  after  ia  sua  nee  of  the  receipta  aa  be* 
fore. 
Bankruptcy— equitable      Hen — validity      sb 

against  trustee. 

2.  Holders  of  ao- called  warehouse  re- 
oeipts  under  a  pledge  wldch  was  invalid  for 
want  of  a  change  of  poasesaion  have  no 
equitable  Hen  which  takes  precedence  of  the 
title  of  the  trustee  in  bankruptcy  of  the 
pledgeor,  by  virtue  of  the  sp+^cial  provisions 
of  the  bankrupt  act  of  July  1*  181}8  (3Q 
Stat,  at  U  544,  chap.  541.  U-  S,  Comp.  Stat. 
1001,  p.  3418) »  g  70a,  veatmg  in  the  trustee 
the  title  of  the  bankrupt  to  all  property 
transferred  by  him  in  fraud  of  hia  creditors, 
and  to  all  property  whicbp  prior  to  the  filing 
of  the  petition,  might  have  been  levied  upon 
and  sold  by  judicial  process  against  him, 
and  of  ^  70e,  givi*ig  the  trustee  ptiwer  to 
avoid  transfers  by  the  bankrupt  whieh  a 
creditor  of  the  latter  might  avoid,  and  to 
recover  the  property  ao  transferred  or  ita 
value, 

[No.  220,]  ^ 

Argued   and    submitte^l   March   7,   8,    lfl07» 
Decided  May  27,  1907. 


Mr.  Justice   Brewer  concurs   in   this   dis 
sent. 
206  U.  S.  U.  S.,  Book  51. 


APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Cir* 
cuit  to  review  a  judgment  which  alBrmed  il 
decree  of  the  District  Court  for  the  East- 
ern District  of  Wisconsin,  dismissing,  for 
want  of  equity,  the  petitions  of  persons 
claiming  to  be  pledgees  of  a  bankrupt  to 
3x?i* train  the  trustees  in  bankruptcy  from 
asserting  title  to  the  property.    Aflirmed. 

NOTe. — ^On  the  necessity  of  change  of  pos- 
aesaion  to  validate  pledge — see  notes  to  Nor* 
ton  v.  Baxter,  4  L,R.A.  300,  and  Yeatuian  v. 
New  Orleana  Sav.  Inst.  24  L,  ed.  U.  S,  ,^8lK 

As  to  how  far  a  pledge  may  be  effectual 
where  the  pledgeor-s  agent  is  made  the 
depositary — aee  note  to  Ee  Lanaux,  25  L.R, 
A.  577. 

I      On  equitable  liens  generally — see  notei!  to 
Bell   V.   Pelt,  4  L.R.A.  248,  and   Walker  r. 
Brown,  41  L.  ed.  U.  S.  865. 
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See   same  case   below,   74   C.   C.  A.    186. 
143  PVd.  32. 

Statement  by  Mr.  Justice  Peckham: 
The  above-named  appellants  have  ap- 
pealed from  a  judgment  of  the  circuit  court 
of  appeals  of  the  seventh  circuit,  affirming 
a  decree  of  the  United  States  district  court 
for  the  eastern  district  of  Wisconsin,  dis- 
missing certain  petitions  of  the  appellants 
for  want  of  equity.  74  C.  C.  A.  186,  143 
Fed.  32. 

Certain  creditors  filed  a  petition  in  bank- 
ruptcy   October   5,    1903,   against   the    Ra- 
cine Knitting  Company,  a  company  engage<l 
[416]in    manufacturing      hose    and    other    knit 
goods,  with  factories  at  Racine  and  Stevens 
Point,   Wisconsin.     The   company   was,   on 
the  26th  of  October,  1903,  duly  adjudged  a 
bankrupt,  and  the  appellees  were  apf>ointed 
receivers   and   were    later   elected   trustees. 
The  appellees  asserted  the  right  to  certain 
merchandise  covered  by  receipts  issued  by 
the  appellants,  the  security  company,  which 
company  thereuf>on  filed  in  the  bankruptcy 
court  an  intervening  petition  asserting  its 
exclusive  possession  and  control  of  the  mer- 
chandise in  question  and  the  issuing  of  its 
receipts  therefor  to  the  knitting  company, 
and   their   negotiation   by   it   prior   to   its 
bankruptcy,  and  that  those  receipts  were 
given  to  the  other  appellants  in  good  faith 
in  due  course  of  business  as  security  for 
loans.     The   intervening   petitioner  alleged 
that   the  appellees   were   claiming  title  to 
the  merchandise,  and  were  obstructing  the 
petitioner  in  its  possession,  and  the  prayer 
was  for  an  order  that  the  appellees  be  re- 
strained from  interfering  with  the  petition- 
er in  its  custody  and  control  of  the  prop- 
erty.   The  other  appellants  then  intervened 
and  also  set  up  the  same  facts,  and  prayed 
that  the  appellees  might  be  restrained  from 
interfering   with   the   security   company   in 
delivering  the  merchandise  to  the  petition- 
ers, and  from  asserting  any  right  or  title 
to  the  property   as   against   them.     Issues 
were  joined  and  the  matters  were  referred 
to  the  referee,  who  reported  his  findings  of 
fact.    From  these  findings  it  appeared  that 
the  Security  Warehousing  Company  was  a 
corporation  of  the  state  of  New  York,  duly 
licensed  to  do  business  in  the  state  of  Wis- 
consin,  and    that    it    was   engaged   in   the 
business  of  "field  warehousing,"  so  called; 
that  it  owned  no  warehouse  of  its  own  and 
occupied  no  public  warehouse  at  any  place. 
The    warehousing   company    leased   certain 
premises  from  the  knitting  company  in  Ra- 
cine, in   the  state  of  Wisconsin,  and  also 
certain  premises  at  a  place  called  Stevens 
Point,  in  the  same  state.    These  two  places 
were    oeeujiied    by    the    knitting    company 
with  their  goods  to  be  sold,  and  the  goods 
lllR 


were  placed  on  the  premise*  really  cicm|»ed 
by  the  knitting  company,  'although  in  forai4 
leased  by  it  to  the  warehousing  companj, 
and  the  so-called  warehouse  receipts  were 
given  to  the  knitting  company  by  the  ware- 
housing company,  acknowledging  the  re- 
ceipt of  the  property  at  such  places.  There 
was  no  change  of  possession  in  fact,  and 
scarcely  any  in  form.  These  receipts  wen 
in  turn  pledged  by  the  knitting  company  to 
various  banks,  and  moneys  obtaineid  npon 
the  security  of  such  receipts  from  tkra. 
The  general  character  of  business  of  tUi 
form  is  stated  in  Union  Trust  Co.  v.  Wil- 
son, 198  U.  S.  530,  49  L.  ed.  1154,  25  Snpi 
Ct.  Rep.  766,  but  the  particular  facts  ii 
this  case,  given  in  detail  as  findings  bj  tht 
referee,  and  adopted  by,  the  district  eovt 
and  circuit  court  of  appeals,  may  be  fooni 
in  143  Fed.  supra.  Reference  is  made  te 
that  report  for  the  findings  of  the  referee 
The  report  shows  a  radically  different  rtato 
of  facts  from  the  Wilson  Case. 

Mr.  Henry  5.  Robbint  submitted  the 
cause  for  appellants: 

This  appeal  seeks  the  application  of  tbr 
principle  of  Union  Trust  Co.  v.  Wilson,  IM 
U.  S.  530,  49  L.  ed.  1154,  25  Sup.  a.  Bep. 
766,  to  a  case  which  is  deemed  by  appel- 
lants a  similar  one. 

Nor  does  a  substantia]  ditTerence  bctweoi 
the  two  cases  arise  out  of  the  fact  tkt, 
in  the  case  at  bar,  the  pledge  is  not  invalid 
because  the  custodians  appointed  by  tht 
warehousing  company  to  wmteh  the'pnf- 
erty  and  release  it  upon  the  return  of  th» 
receipts  were  also  employees  of  the  dcakr. 

Sumner  v.  Hamlet,  12*  Pick.  76;  Low  t. 
Export  Storage  Ca  74  C.  C.  A.  155,  141 
Fed.  1 ;  Fidelity  Ins.  Trust  ft  S.  D.  Gbi  t. 
Roanoke  Iron  Co.  81  Fed.  439;  Domm  t. 
Train,  60  C.  C.  A.  113.  125  Fed.  221:  Onb 
V.  Tuchelt,  24  Minn.  423;  FIrat  Nat  BUk 
V.  Harkness,  42  W.  Va.  156,  32  T.n  a  M^ 
24  S.  £.  548. 

Substitutions— especially  trifling  obm- 
do  not  invalidate  a  pledge. 

Blydenstein  v.  New  York  Scenr.  ft  T.  (k 
16  C.  a  A.  14,  35  U.  8.  App.  175,  67  R4 
469;  Sumner  ▼.  Hamlet,  supra;  Claik  f. 
Iselin,  88  U.  S.  360,  22  L.  ed.  5«i;  cue- 
brooke,  Collateral  Securities,  Sd  cd.  •  II: 
Sawyer  v.  Turpin,  91  U.  &  114,  23  L  f4. 
235;  Cook  Y.  Tnllis,  18  WalL  332,  21  L 
ed.  033. 

The  Uw  of  Illinois  abhon  ssent  Ums  m 
ihueh  as  does  that  of  TTisr—sIa 

Harkness  v.  Russell,  118  U.  &  tO^  31 L 
ed.  285,  7  Sup.  Ct.  Rep.  51;  F«ik  ▼. 
24  111.  632. 

If  the  receipts  issued  vadsr  lUs 
of  warehousing  bs  valid  wmnkow 
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wider  the  common  law,  there  la  nothing  in 
Uiis  Wisconsin  statute  to  uivulidat^  them. 

Rice  ▼.  Cutler,  17  Wis.  351,  84  Am.  Dec. 
747;  Millhiser  Mfg.  Co.  v.  GalJ&go  MiJls  Co. 
101  Va.  679,  44  S.  E.  760- 

But  it  is  not  essential  at  common  law  to 
the  validity  of  warehouse  receipts  as  an  in- 
strument of  title,  that  the  iBsuer  thereof 
should  be  the  keeper  of  a  public  or  general 
warehouse. 

Gibson  v.  Stevens,  8  How.  384,  12  L.  ed- 
1123;  Note  to  Lickbarrow  v.  Mason^  1 
Smith,  Lead.  Cas.  7th  Am.  ed.  pt.  2,  p. 
1197;  Northrop  v.  First  Nat.  Bank,  27  111. 
App.  527;  Montgomery,  W.  &  Co.  v.  Amer- 
ican Trust  &  Sav.  Bank,  71  Dl.  App.  20. 

If  there  was  not  a  sufBeient  change  of 
possession  to  support  a  pledge  or  ware- 
house receipt,  still,  the  delivery  by  the 
knitting  company  of  theae  receipts  as  se- 
curity for  loans,  created   equitable  liens. 

Union  Trust  Co.  v.  Trurahnll,  137  HL 
146,  27  N.  E.  24;  Hauselt  v.  Harrison,  lOo 
U.  S.  401,  26  L.  ed.  1076j  Walker  v.  Brown, 
165  U.  S.  654,  41  L.  ed.  S65,  17  Sup.  a. 
Rep.  453;  McDonald  v.  Daskam,  53  C.  C.  A. 
664,  116  Fed.  276. 

The  question,  then,  is  whether  an  equita- 
ble lien  is  superior  to  the  title  of  the 
trustee  in  bankruptcy.  It  was  expressly  bo 
held  under  the  bankrupt  act  of  184  L 

l«'letcher  v.  Morey,  2  Story,  555,  Fed.  Caa. 
No.  4,864;  Winsor  v.  ilcljellan,  2  Story, 
492,  Fed.  Cas.  No.   17,887. 

Such,  also,  was  the  law  under  the  bank- 
nipt  act  of   1867. 

Hauselt  v.  Harrison,  svipra;  Ycatman  v. 
New  Orleans  Sav.  Inst.  95  II  S.  764,  24 
L.  ed.  589;  Stewart  v.  Fliitt,  101  U.  S. 
731,  25  L.  ed.  816. 

The  trustee  in  bankruptcy  under  the 
present  act  is  estopped  when  the  bankrupt 
is. 

Re  Standard  Laundry  Co.  53  C.  C.  A.  544, 
116  Fed.  476;  Penningto;t  7.  Hunt,  20  Fed. 
195. 

In  First  Nat.  Bank  v.  Pennsylvania 
Trust  Co.  60  C.  C.  A.  100,  124  Fed.  flOS, 
where  there  had  been  a  setting  aeide  of 
iron  by  way  of  pledge.  acciDmpanied  by 
signs  phiced  thereon  indicating  the  pledge, 
which,  however,  had,  without  thp  knnwl- 
edge  of  the  pledgee,  be<*n  removed  by  the 
pledgeor  before  bankruptcy  proceedings, 
the  circuit  court  of  appeals  of  the  third 
circuit  decided  that  the  trustee  took  sub- 
ject to  the  lien  of  the  creditor. 

The  following  decisions,  although  not 
upon  the  precise  point  here  presented* 
would  seem  necessarily  to  lead  to  the 
same  conclusion : 

York  Mfg.  Co.  v.  Cassell,  201  U.  S.  344, 
60  L.  ed.  782,  26  Sup.  Ct.  Rep,  4Sl ;  Thomp 
son  V.  Fairbanks,   196  U.  S.  516  520,  49  L. 

ao6  u.  s. 


ed.  577-580,  25  Sup.  Ct.  Rep.  306;  HewTt  ▼• 
tk'flm  Mitch.  Works,  104  U.  S.  290»  48  L. 
ed.  086,  24  Sup.  Ct.  Rep.  mOi  Re  New  York 
Economical  Printing  Co.  40  C.  C.  A.  133.  110 
Fed,  514;  Re  Gareewich,  53  C.  C.  A.  610. 
115  Fed.  87;  see  also  Re  Chase,  59  C.  C.  A- 
031,  124  Fed.  753-  Chattanooga  Kat.  Bank 
\\  Rome  Iron  Co.  lOS  Fed.  755;  Re  Juseph- 
aon,  lid  Fed.  404;  Re  Hrnsdale,  111  Fed. 
502;   Re  Sewell,   1X1   Fed.  791. 

Mr.  Jofan  B.  Simmons  argued  the  cause 
and  filed  a.  brief  for  appellees: 

In  coiitroYersieB  of  this  sorl,  itivolving 
the  Vftliditj  of  transfers  of  property  by 
warehouse  receipts^  ehattel  mortgage,  and 
the  like,  the  law  of  the  state  where  the 
property  is  situated  must  govern. 

Swediish-Aiiiertcan  Nat.  Bank  v.  First 
Nat,  Bank.  80  Minn.  98,  99  Am.  St.  Rep- 
649,  94  N.  W.  21Sj  Hallgarten  v.  Oldham, 
135  Mass.  1,  40  Am.  Rep.  433;  Etberidge  v. 
Sperrj,   139  U,   S.  270.  277,  35  L.  ed.'l76, 

II  Slip.  Ct.  Rep,  563;  Ramberger  v.  School- 
field,  160  U,  S.  149,  40  L.  ed.  374,  16  Sup. 
a.  Rep.  225;  Hartford  F.  Ins.  Co.  v.  Chi- 
cago, M.  &  St.  P.  R.  Co,  175  V,  S.  91, 
44  L.  ©d.  84,  20  Sup.  Ct.  Rep,  33. 

The  whole  policy  of  the  law  of  Wisconsin 
is  distinctly  opposed  to  all  secret  liens 
upon  or  sales  of  personal  property. 

Menzies  v,  Dodd,  19  Wis.  343;  Manufac- 
turers' Bank  v.  Rugee,  50  Wis.  221,  18  N, 
W.  251  ;  Schneider  v.  Kraby,  97  Wis.  519, 
73  N.  W.  61;  Shepardson  v^  Gary,  29  Wia. 
34;  Geilfusa  v.  Corrigan,  95  Wis.  651,  3? 
L.R.A.  166,  60  Am.  St.  Rep.  143.  70  N.  W. 
306. 

Tbii  system  of  warehousing  ia  not  enti- 
tled to  and  Bbould  not  receive  judicial  sanc- 
tion as  a  legitimate  eommercial  develop- 
ment t  either  in  Wi  scon  sin  or  el  &e  where;  it 
ii?  merely  another  form  or  phase  of  devices 
which  have  been  resorted  to  from  an  early 
day,  to  deceive  creditors,  and  which  have, 
oEie  after  the  other^  been  condemned  by  the 
courts, 

Anderson's  Law  Diet.;  Bucher  v.  f}om. 
103  Pa.  529;  Nash  v.  Page,  80  Ky.  539,  44 
Am.  Rep.  490-  Yenni  v.  McNamce,  46  N,  Y. 
614;  FarmerB  &  M.  Nat.  Bank  v.  Lang,  87 
N.  Y.  209;  Adams  v.  Merchants'  Nat.  Bank, 
9  Bias,  396.  2  Fed.  174;  Thorne  v.  First 
Nat.  Bank,  37  Ohio  St.  254;  Franklin  Nat* 
Bank  v.  Whitehead,  149  Ind.  560,  39  L.R^. 
725.  63  Am.  St.  Rep.  302.  49  N.  E.  592; 
Thnrber  v.  Oliver,  20  Fed.  224;  Valley  Nat* 
Bank  v,  Frank,  12  Mo.  App.  460;  People's 
Bank  v.  Gayley,  92  Pa.  518  ^  State  v, 
Bryant*  63  Md/66;   Sinaheiraer  v.  Whitely, 

III  CciL  378.  52  Am.  St.  Rep.  192,  43  Pac, 
1109;  People's  Bank  v.  Gay  ley,  12  Phila. 
183;  Troutman  v.  People's  Bank,  12  Phi  la, 
276;  Cathcart  v.  Snow,  04  Iowa.  5S4,  21  N. 
W.  94;  Sexton  v.  Graham,  53  Iowa,  ISl,  4  N, 
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W.  1090;  Fishback  v.  G.  W.  Van  Dusen  & 
Co.  33  Minn.  Ill,  22  N.  W.  244;  Mechanics 
Trust  Co.  V.  Dandridge,  18  Ky.  L.  Rep.  626, 
87  S.  W.  288;  Bell  &  C.  Co.  v.  Kentucky 
Glass  Works,  20  Ky.  L.  Rep.  1089,  48  S.  W. 
440;  Tradesmen's  Nat.  Bank  v.  Kent  Mfg. 
Co.  186  Pa.  556,  65  Am.  St.  Rep.  876,  40 
Atl.  1018;  Moors  v.  Jagode,  195  Pa.  163,  45 
Atl.  723;  Bucher  v.  Com.  103  Pa.  528; 
Union  Trust  Co.  v.  Trumbull  (111.)  23  N. 
E.  355;  Re  Rodgers,  60  C.  C'A.  567,  125 
Fed.  109. 

The  facts  shown  by  the  record  do  not 
establish  the  existence  of  valid  liens  by 
way  of  pledge. 

Union  Trust  Co.  v.  Wilson,  198  U.  S.  630, 
49  L.  ed.  1154,  25  Sup.  Ct.  Rep.  766;  Lee 
▼.  Bradlee,  8  Mart.  (La.)  20;  28  Laurent, 
§  471,  p.  404;  Citizens  Banks  v.  Janii\,  46 
La.  Ann.  1001,  15  So.  471;  Denis,  Contract 
of  Pledge,  §  134;  First  Nat.  Bank  v.  Ca- 
perton,  74  Miss.  857,  60  Am.  St.  Rep.  540, 
22  So.  60;  Bank  of  Martinque  v.  Thomas, 
L.  &  Co.  Journal  Du  Pless,  1817,  p.  145; 
Dirigo  Tool  Co.  v.  Woodruff,  41  N.  J.  Eq. 
336,  7  Atl.  125:  Seymour  v.  Colburn,  43 
Wis.  07:  Davenport  v.  City  Bank,  9  Paige, 
12;  Mahoney  v.  Hale,  66  Minn.  463,  69  X. 
W.  334;  I^naux  Succession,  46  Jji.  Ann. 
1036.  25  L.R.A.  577,  15  So.  708;  Menzies 
V.  Dodd,  10  Wis.  344;  Missinskie  v.  Mc- 
Murdo,  107  Wis.  583,  83  N.  W.  758;  Schnei- 
der V.  Kraby,  97  Wis.  521,  73  N.  W.  61; 
Moors  V.  Readinp.  167  Mass.  322,  57  Am. 
St.  Rop.  400,  45  N.  E.  760;  Citizens'  Xat. 
Bank  v.  Oldhnm,  142  Mass.  .379,  8  N.  E. 
115;  Drury  v.  Moors,  171  Mass.  252,  50  N. 
E.  618:  Casey  v.  Cavaroc,  96  U.  S.  467,  24 
L.  cd.  771);  By.\bee  v.  Dewey  (Cal.)  47  Pac. 
52;  Cook  v.  Mann.  0  Colo.  21:  Vance  v. 
Boynton,  8  Cal.  .554;  Bunting  v.  Saltz.  84 
Cai.  16S,  24  Pac.  107;  Murphy  v.  Mulgrew, 
102  Cal.  547,  41  Am.  St.  Rep.  200,  30  Pac. 
857;  Joshua  Ilcndy  Macli.  Works  v.  (.V>n- 
nolly,  76  Cal.  305,' 18  Pac.  .327;  Burchinell 
V.  Wi'inberj^or,  4  Colo.  App.  6,  34  Pac.  911; 
Seavoy  v.  Walker.  108  Ind.  78,  9  N.  E.  347; 
Stephens  v.  (iitford,  137  Pa.  219,  21  Am.  St. 
Rep.  868,  20  Atl.  542;  Button  v.  Rath- 
bone,  126  X.  Y.  187,  27  X.  E.  266;  Story  v. 
Cordcll,  13  Mont.  204,  33  Pac.  6;  Iowa 
State  Xat.  Biink  v.  Taylor,  98  Iowa,  631, 
67  X.  E.  677;  (leorjre  v.  Pierce,  123  Cal.  172, 
55  Pac.  775,  56  Pac.  53;  22  Am.  &  Eng.  Enc. 
Law,  pp.  855,  856;  Jones,  Pledges,  §  36; 
Story,  Bailments,  H  287,  288;  McKibbin 
V.  Martin.  64  Pa.  .3.V2.  3  Am.  Rep.  593; 
Hale  V.  Sweet,  40  X.  Y.  97;  Wickham  v. 
Luvistones,  11  La.  .\nn.  702;  .lones,  (^'hat. 
Mortg.  S  185:  C.rant  v.  Lew's,  14  Wis. 
488,  80  Am.  Deo.  785:  Osen  v.  Sherman,  27 
Wis.  501;  SchneiiliT  v.  Kraby,  97  Wis.  519, 
73  X.  W.  01;  Pierce  v.  Keily.  25  Or.  95,  34 
Pac.  903;  Hale  v.  Sweet.  40  N.  Y.  97; 
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Steele  ▼.  Benham,  84  N.  Y.  634;  Griffltk  ▼. 
Douglass,  73  Me.  532,  40  Am.  Bep.  401; 
Sumner  y.  Dalton,  58  N.  H.  295;  Atdiim 
V.  Graham,  14  Colo.  217,  23  Pac.  876;  Allei 
V.  :Massey,  17  Wall.  351,  21  L.  ed.  M2; 
Anderson  v.  Brenneman,  44  3kfich.  186,  I 
X.  W.  222. 

The  transferee  in  good  faith  of  initm- 
ments  purporting  to  be  warehouse  receipt!, 
where  the  requisite  possession  it  Iiddn^ 
acquires  no  title  or  lien  whatever  as  agsinit 
a  receiver  or  assignee  in  insolvency  or 
trustee  in  bankruptcy,  as  the  case  msy  be. 

Shepardson  v.  Cary,  29  Wis.  34;  Csscy 
V.  Cavaroc,  96  U.  S.  467,  24  L.  ed.  771; 
Xisbet  V.  Macon  Bank  &  T.  Co.  4  Wjudi, 
464,  12  Fed.  686;  Thurber  v.  Oliver,  38 
Fed.  224;  Adams  v.  Merchants*  Xat.  Bank, 
9  Biss.  396,  2  Fed.  174;  Moors  v.  Readiiig. 
167  Mass.  325,  57  Am.  St.  Rep.  460.  45  X. 
E.  760;  Drury  v.  Moors,  supra;  Mahonej 
V.  Hale,  66  Minn.  463,  69  X.  W.  334; 
Franklin  Xat.  Bank  v.  Whitehead,  149  Ind. 
560,  39  L.R.A.  725,  63  Am.  St.  Rep.  302, 
49  X.  E.  592;  Christian  v.  Atlantic  k  X. 
C.  R.  Co.  133  U.  S.  233,  33  L.  ed.  389.  10 
Sup.  Ct.  Rep.  260;  Story,  Bailments,  |  297: 
Hook  V.  Ayers,  26  C.  C.  A.  287,  53  C.  S. 
App.  195,  80  Fed.  981;  Mechanics  Trait 
Co.  V.  Dandridge,  18  Ky.  L.  Rep.  625.  37 
S.  W.  288;  Bell  &  C.  Co.  v.  KentuekT 
Glass  Works,  20  Ky.  L.  Rep.  1089.  48  S.  W. 
410:  Moors  v.  Jagode.  195  Pa.  163,  43  AtL 
723;  UTiitney  v.  Wenman,  140  Fed.  9»: 
Davenport  v.  City  Bank,  9  Paige,  12;  He 
Ronk,  111  Fed.  154;  Long  v.  Farmers'  Sutf 
Bank  (C.  C.  App.  8th  C.)  17  Am.  Binkr. 
Rep.  103. 

The  so-called  "equiUble  lien"  for  wkiA 
counsel  contend  is  not  a  lien  in  fsrt;  it  ii 
a  mere  *'claim*'  or  right  to  have  a  Un 
which  failed  "for  want  of  record  or  for 
other  reasons."  It  comes  clearly  vitka 
the  language  of  the  act  and  conseqwstlT 
is  not  a  lien  against  the  bankrupt  citsBk 

Re  Ronk,  supra. 

The  transactions,  being  a  mere  suhut- 
fuge  and  device  for  evading  the  laws  of  tkt 
state,  and  violative  of  its  policy  coBcwOTf 
secret  liens,  were  fraudulent  as  to  ai^ 
it  ors. 

This  has  been  found  bj  both  the  diicriit 
court  and  the  cirenlt  eonrt  of  appeslfc  mk 
supplies  the  element  said  bj  this  eonrt  to 
be  lacking  in  Union  Trust  Cou  t.  WUMb 
It  must  be  admitted  there  Is  unpk  ^ 
rlence  to  support  the  finding,  ead  tUi  oMl 
will  not,  therefore,  review  tt. 

Illinois  v.  Illinois  C  R  Oa.  IM  U.  & 
77,  40  L.  ed.  440,  22  Sup.  OL  Mtf.  9h 
Stuart  V.  Hnyden,  160  U.  &  1,  42  U  ti 
630,  18  Sup.  Ct.  Rep.  214%  BnilMiT.BHik 
1S4  U.  S.  99,  46  U  ed.  ^    1, 21 8m  Ot  B^ 
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458;  Smith  v.  Burnett,  173  U.  S.  430,  43  L, 
ed.  766,  10  Sup.  Ct.  Rep.  443. 

The  fraud  is  of  the  i^ame  character  as 
that  which  results  from  withholdinfr  ^i 
chattel  mortgage  from  record,  to  avoid  in- 
jury to  the  mortgagor's  credit-^  which  th^ 
supreme  court  of  the  state  has  repeat <^dJy 
declared  sufficient  to  invalids  to  tlio  mort- 
gage. 

Standard  Paper  Co.  ▼.  Guenther,  €7  Wis- 
101,  30  N.  W.  298;  Sanger  v.  Gtienther,  73 
Wis.  354,  41  N.  W.  436;  Valley  Lumber  Co, 
V.  Hogan,  85  Wis.  366,  55  n/w.  416. 

Under  the  state  law  of  WiscotiBin,  as  in- 
terpreted by  the  courtSj  an  aseignee  in  in- 
solvency has  powers  Bubstantiallj  the 
same  as  those  of  an  as8?i^n€?e  in  banktuptey 
under   the   act  of   1867. 

Batten  v.  Smith,  62  Wis.  08,  22  N,  W. 
342. 

And  it  is  held  that  he,  and  ht'  alone j 
can  sue  to  set  aside  a  mortgnge  a«  frawdu- 
lent  on  this  ground,  even  when  it  ia  void 
only  as  to  those  creditors  who  became  such 
before   the  mortgage   was   filed. 

Valley  Lumber  Co.  v.  Hogan,  supra. 

Re  H.  G.  Andrae  Co.  117  Fed.  503,  was 
a  case  relating  to  a  mortgage  of  this  char- 
acter, and  it  was  held  void  both  as  to  an 
assignee  appointed  under  the  state  law  aad 
a  subsequently  elected  trustee  in  bank- 
ruptcy. The  court  said:  "No  amount  of 
good  faith  can  rescue  it  from  the  Rondem* 
nation  of  the  statute." 

Re  Shaw,  17  Am.  Bankr.  Rep.  190,  was 
also  a  case  of  this  kind,  but  there  a  pre- 
tense had  been  made  of  delivering  the  prop- 
erty (which  consisted  of  tunhark  in  pileal, 
by  scaling  the  piles,  attaching  wooden 
blocks  thereto,  marked  with  letters  of  the 
alphahet,  and  formally  dcUveriiig  to  an 
agent  of  the  mortgagee.  The  court  held 
that  although  the  morlgar^ar  might  be 
fstoppv'd  himself  from  ecinte^jLjiifr  the  pos- 
sess ion,  the  mortgage  waa  nut  enforceable 
against   the  trustee. 

This  court  has  also  proiiniineed  such  a 
mortgage  fraudulent  as  to  creditors,  and 
so   voidable   by   an   assignee   in   bniikruptcy, 

Blennerhassett  v,  Sherman,  105  U.  S. 
100,   26    L.   ed.    1080. 

Another  class  of  case?  nf  deceptive  ap- 
pearances witli  which  the  i:iw  deal.'i  in  the 
same  way  is  that  of  chattel  mortijagei  of 
st(»cks  of  merchandise  where  the  mort- 
giigor,  either  by  express  or  implied  eoiiaent 
of  the  mortgagee,  is  perinitted  to  sell  in 
the  usual  course  of  tradf\  applying  the  pro- 
ceeds or  part  thereof  to   his  own  use. 

Blakesloe  v.  Rossman.  43  Wia.  IIG:  An- 
derson v.  Patterson,  04  VVia.  557,  25  N.  W. 
541;  Charles  Baumbach  Co.  tf  Hobkirk,  104 
Wis.  488,  80  N.  W.  740;  Bank  of  Ktiukaiina 
V.  Joannes,  98  Wis.  321,  73  N.  W.  007  j 
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Durr  V.  Wildish,  108  Wis-  401,  84  K.  W. 

437. 

Such  a  mortgage  is  invalid  as  agaiui^t 
the  assignee  of  the  mortgagor  under  the 
state  insolvent  law,  and  the  latter  may  re- 
cover the  property,  even  though  the  mort 
gagee  may  have  taken  possession  heford 
the   assignment, 

Durr  v*  Wildish,  supra. 

The  case  of  Robinson  v.  Elliott,  22  WalL 
513,  22  L.  ed.  758»  places  this  court  in  line 
with  the  state  court  as  to  the  fraudulent 
character  of  this  elasa  of  mortgages,  and* 
under  a  statute  like  that  of  Wisconsin, 
they  wi*ro  declared  void  &b  against  the 
mortgagor's  assignee  in  bankrupley. 

The  queBtlon  under  discussion  being  the 
right  to  a  mere  equitable  lien,  the  rule  of 
bona  fide  purchaser  does  not  apply.  He 
only  18  a  bona  fide  purchaser  in  the  law 
who  eecures  the  legal  titley  not  one  who  ob- 
tains an  equity  only. 

HawTey  v.  Diller,  178  U,  S.  476.  44  L,  ed. 
1157,  20  Sup,  Ct,  Rep.  986;  CTark  v.  Her- 
ington,  186  U.  8.  206,  iS  L.  ed.  1128,  22 
Sup.  Ct.  Rep.  372. 

The  trustees  in  this  ease  are  not  seeking 
to  avoid  anj'  transfer  of  title.  There  Is 
no  Instrument  in  the  case  purporting  to 
transfer  an^  property.  A  chattel  mortgage 
transfers  title,  but  a  pledge  is  made  ef- 
fective by  "posBPBsion  onlyj"  the  title  re- 
maining in  the  pledgeor, 

Jones,  Chat.  Mortg.  |  4;  Caaey  v.  Cav?i- 
roc,  PB  U.  S.  467,  478,  24  L.  ed.  719,  7S4. 

Mr.  Justice  Peckham,  after  making  the 
forerroing  statement,  delivered  the  opinion 
of  the  eoiirt: 

A  eareful  reading  of  the  find  in  £^  of  the 
referee  and  of  the  evidence  upon  which  f.hey 
were  based  satisfies  us  that  they  ought  to 
be  approved.  The  findings  Bbow  that  the 
r(»ceiptB  of  the  warehousing  company  were 
not  entitled  to  the  atatnt  nf  ne^niiable  in* 
atruments,  the  tran'*fer  of  which  operates 
as  a  delivery  of  the  property  mentioned  in 
them.  Upon  that  f|iiesfeion  the  ease  H  sufR- 
cientlj  stated  in  the  opinion  nf  the  court 
below,  wheretn  it  waa  said  tliitt  the  ^^re* 
eeipts  themselves  M'oitld  put  the  holdera  on 
notice  of  the  facta." 

If  the  receipts  were  not  negotiable  in- 
struments, it  is  contended  that  the  trans- 
actions showed  a  valid  pledge  of  the  prop- 
erty to  some  of  the  appellantSj  and  hencd 
they  are  entitled  to  its  possession  untiS  they 
are  paid  the  debts  due  them  from  the  bank- 
rupt. Whether  there  was  a  sufBeient 
change  of  *posseaaion  of  the  thing  pledged  to[421] 
render  the  same  valid  under  the  law  of 
Wi  scons  in,  we  think  was  correctly  answered 
in  the  negative  by  the  <»?urts  below,    Geil- 
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fuss  V.  Corrigan,  95  Wis.  651,  6G5,  600,  37 
L.R.A.  166,  60  Am.  St.  Rep.  143,  70  N.  W. 
306.  The  general  law  of  pledge  requires 
possession,  and  it  cannot  exist  without  it. 
Casey  v.  Cavaroc,  96  U.  S.  467,  24  L.  ed. 
779.  There  was  scarcely  a  semblance  of  an 
attempt  at  such  change  of  possession  from 
tiie  hands  of  the  knitting  company  to  the 
hands  of  the  warehousing  company.  Actual 
possession  of  the  property  in  question  was 
exercised  by  and  existed  with  the  knitting 
company  substantially  the  same  after  the 
issuing  of  the  receipts  as  before.  It  is  a 
trifling  with  words  to  call  the  various 
transactions  between  the  knitting  company 
and  the  warehousing  company  a  transfer 
of  possession  from  the  former  to  the  lat- 
ter. There  wajs  really  no  delivery,  and  no 
change  of  possession,  continuous  or  other- 
wise. The  alleged  change  was  a  mere  pre- 
tense, a  sham.  Upon  the  subject  of  change 
of  possession  the  opinion  of  the  circuit 
court  of  appeals  contains  the  following 
statement  of  fact:  "In  the  present  case 
the  main  office  of  the  security  company  was 
in  New  York;  the  nearest  district  office  was 
in  Chicago ;  from  there  the  receipts  were 
issued;  and  in  Wisconsin  the  security  com- 
pany had  no  office  and  no  warehouses,  un- 
less the  inclosurcs  within  the  buildings  of 
the  knitting  company  at  Racine  and  Ste- 
vens Point  be  counted  such.  The  receipts 
themselves  would  put  the  holders  thereof  on 
notice  of  these  facts.  And  at  Racine  and 
Stevens  Point  the  security  company  gave 
no  evidences  to  the  public  of  its  presence. 
No  signs  were  displayed  to  the  passer-by. 
No  business  was  sought  from  the  public. 
The  only  property  within  the  inclosures 
was  the  knitting  company's.  The  knitting 
company  did  not  want  storage  room,  but 
collaterals,  which  the  security  company 
agreed  to  furnish  for  a  commission  upon 
the  amount  thereof  plus  all  expenses.  The 
security  company's  only  agents  on  the  scene 
were  the  agents  of  the  knitting  company, 
who  cared  for  and  shipped  out  its  goods. 
That  this  was  the  only  business  contem- 
plated is  disclosed  by  the  agreement  that 
[422]  the  knitting  *company  should  be  restored  to 
full  possession  of  the  premises  at  any  time 
it  returned  the  outstanding  receipts.  This, 
in  our  judgment,  was  not  warehousing 
within   the   law   of   Wisconsin." 

Also:  "So  far  from  the  security  com- 
pany's maintaining  an  open,  exclusive,  un- 
ecjui vocal  possession  during  the  two  years 
this  arrangement  was  carried  on,  it  seems 
to  us  that  the  security  company  might  as 
well  have  been  eliminated,  and  the  knitting 
company  have  employed  its  own  stock  keep- 
ers and  shipping  clerks  as  custodians  for 
intending  lenders,  directly,  instead  of  indi- 
rectly throiijj^h  the  security  company.  In 
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that  view  this  becomes  one  of  the 
in  which  the  exclusive  power  of  the  •»- 
called  bailee'  (Union  Trust  Go.  ▼.  V  ^sob, 
198  U.  S.  530,  537,  49  L.  ed.  1154,  llo6,  21 
Sup.  Ct.  Rep.  766)  tapen  awmy  to  noth- 
ingness (Drury  v.  Moors,  171  Mnu.  252, 10 
N.  E.  618;  Tradesmen's  Nat.  Bank  ▼.  Kent 
Mfg.  Co.  186  Pa.  656,  65  Am.  St.  Rep.  87f» 
40  Atl.  1018). 

The  actual  transactions  in  the  cue  at 
bar  differ  radically  from  the  facts  as  stated 
in  Union  Trust  Co.  ▼.  Wilson,  supra.  The 
court  there  held  that  there  was  suificieDt 
proof  to  show  a  change  of  possession,  and 
that  the  transaction  was  valid  within  the 
law  of  the  state  of  Illinois.  Assuming  the 
law  of  Wisconsin  to  be  the  same  on  the 
subject  of  possession  by  the  pledgee  of  the 
property  pledged,  the  facts  in  this  case  are 
so  different  from  the  Wilson  Case  as  to 
prevent  that  case  from  forming  a  founda- 
tion for  holding  there  waa  a  suflfieieBt 
change  of  possession  here  to  make  the 
pledge  a  valid  one. 

We  are  satisfied  with  the  decision  of  the 
courts  below  upon  the  merits. 

There  is,  however,  an  important  matter 
which  has  been  raised  by  the  appellants 
aside  from  the  merits.  That  is,  whether 
a  trustee  in  bankruptcy  can  question  the 
validity  of  these  receipts,  or  the  auAeicney 
of  the  alleged  transfer  of  the  property  be- 
longing to  the  bankrupt  knitting  compa^fi 
to  constitute  a  pledge  of  auch  property. 
The  right  is  denied  by  the  appellaata,  aai 
it  is  contended  that  the  tranafers  wot 
valid  between  the  parties;  that  the  trwUe 
in  bankruptcy  takes  only  the  title  and  right 
of  the  bankrupt,  and  therefore  he  eaaMl 
assert  a  right  not  possessed  bj  the  knitta| 
company. 

*It  is  no  new  doctrine  that  the  lajg— [i 
or  trustee  in  bankruptcy  stands  in  the 
shoes  of  the  bankrupt,  and  that  the  pnp 
erty  in  his  hands,  unleaa  otherwise  pe- 
vided  in  the  bankrupt  act,  ia  subject  to  sU 
of  the  equities  impressed  upon  it  in  the 
hands  of  the  bankrupt.  This  hna  bfcn  the 
rule  under  former  acts  and  is  now  the  nh. 
Hewit  ▼.  Berlin  Mach.  Works,  IM  U.  & 
206,  48  L.  ed.  086,  2«  Sap.  CL  Repi  W: 
Thompson  ▼.  Fairbanks,  196  U.  8.  516,  ML 
40  L.  ed.  577,  25  Sup.  Gt.  Rep.  306;  Hw- 
phrey  ▼.  Tatman,  108  U.  8.  91,  46  L  si 
056,  25  Sup.  Ct.  Rep.  567;  York  Mfg.  Ok  f. 
Cassell,  201  U.  S.  S44,  S6S,  50  L.  td.  m 
785,  26  Sup.  Ct.  Rep.  481. 

In  the  Hewit  Osae  there  wna  •  tab  sf 
property  to  the  bankrupt  npoa  eonflte 
that  the  title  shonld  not  psM  wM  thi 
property  was  paid  for.  ineh  a  eoniMHil 
sale  was  good  In  w  k'ork  ntate,  whHS 
the  contract  was  da,  nad  it 
good  as  against  t  t»  te 
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because  it  was  good  against  tb€  bankrupt. 
It  was  further  held  thjtt  the  property  waa 
not,  under  the  facts  and  tUo  law  of  Nt'w 
York,  such  as  might  have  been  levied  upon 
and  sold  under  judicial  pToeo>5s  against  the 
bankrupt,  nor  could  she  have  transferred 
it,  within  the  meaning  of  ^  TQ  of  the  bank- 
rupt act.  It  was  a  clear  case  for  the  ap- 
plication of  the  doctrine  that  the  trustee 
stands  in  the  shoes  of  the  bankrupt,  and 
there  was  nothing  in  the  act  which  made 
any  inconsistent  provision. 

In  Thompson  v.  Fairbanks  the  question 
arose  as  to  the  validity  of  a  chatte>l  mort- 
gage (which  had  been  duly  filed)  upon  aft- 
er-acquired property  as  againae  the  trustee 
in  bankruptcy  of  the  mortgag4>r.  The  mort- 
gagee took  possession  of  the  mortgaged 
property  before  the  filing  of  the  petition  in 
bankruptcy,  and  the  question  raised  was 
whether  there  was  a  vioUtion  of  any  pro- 
vision of  the  bankruptcy  act.  It  was  held 
that  the  validity  of  such  a  mortgage  wa^ 
a  local,  and  not  a  Federals  question,  and 
that  in  such  case  this  court  would  follow 
the  decisions  of  the  state  court  j  and  as  in 
Vermont  such  a  mortgage  was  good,  and 
the  taking  possession  of  the  property  re- 
lated back  to  the  date  of  the  mortgage^ 
even  as  against  an  assignee  in  insolvency, 
it  was  good  as  against  the  trustee  in  bank' 
ruptcy.  It  was  said:  "Under  the  present 
124] bankrupt  act,  *the  trustee  takes  the  prop- 
erty of  the  bankrupt,  in  case^  unaffected  by 
fraud,  in  the  same  plight  and  condition  that 
the  bankrupt  himself  held  it,  and  subject 
to  all  the  equities  impressed  upon  it  in 
the  hands  of  the  bankrupt,  except  in  cases 
where  there  has  been  a  conv(?yani:e  or  en- 
cumbrance of  the  property  whith  ia  void  as 
against  the  trustee  by  some  positive  pro- 
vision of  the  act."  As  tlierf-  wa.^  no  pro- 
vision therein  making  such  a  mortgage  void, 
the  mortgagee  was  permitted  to  enforce  bia 
mortgage  as  a  valid  instninient,  and  to  re- 
tain possession  of  the  property.  There  waa 
no  fraud  in  fact  and  no  tranater  of  any 
property  in  fraud  of  cn^ditors,  and  the 
property  was  not,  at  the  time  of  the  filing 
of  the  petition  in  bankruptcy,  or  at  the 
time  of  the  adjudication,  liable  to  levy  and 
sale  under  judicial  process  against  the  liank- 
rupt.  It  had  already  been  taken  possession 
of  by  the  mortgagee  under  a  valid  mort- 
gage, and  was  not  subject  to  any  other 
liability  of  the  mortgagor. 

Humphrey  v.  Tatman  n  iferatea  the  prin- 
ciple that  whether  such  a  mortgage  as  is 
referred  to  in  the  Fairbanks  Case  is  good 
or  bad  depends  upon  the  stat*^   law. 

In  York  Mfg.  Co.  v.  Caz^scU,  the  same 
question  arose  as  in  the  lb' wit  Case.  There 
was  a  sale  of  property  tn  one  who  tlif^re- 
after  became  bankrupt,  with  a  c:ondition 
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that  no  title  to  the  property  should  pass 
until  it  was  paid  for.  Sucb  a  conditional 
sale  wa^  good  under  the  Ohio  lavi-p  uhere 
the  instrument  was  executed,  exeept  as  to 
those  creditor*  who,  between  the  time  of 
the  execution  of  the  instrument  and  the 
flJLog  thereof,  had  obtained  some  specific 
lien  upon  the  property.  There  were  no 
such  creditors,  and  hence  there  waa  no  one 
who  could  question  the  validity  of  tht^  in- 
strument at  the  time  the  trustee's  title 
would  have  accrued,  unless  it  was  the  trus- 
tee in  bankruptcy.  He  made  the  claim  that 
the  adjudication  in  bankruptcy  was  equiva- 
lent to  a  judgment  or  an  attachment  or  oth- 
er specific  lien  on  the  property,  so  as  to  pre- 
vent the  vendor  from  asserting  its  title  and 
its  legal  right  to  remove  the  property  on 
account  of  the  nonpayment  of  the  purchase 
price.  We  held  that,  as  the  conditional  sale 
was  valid  *by  the  taw  of  Ohio^  except  as  to  [425] 
a  certain  class  of  creditors,  if  there  were 
no  sut'h  creditors  there  was  no  one  who 
could  question  the  validity  of  the  instru- 
raent;  that  the  adjudication  in  bankruptcy 
did  not  give  the  trustee  the  right  to  do  so, 
because  in  that  case  the  adjudication  did 
not  operate  aa  the  equivalent  of  a  judg- 
ment  or  attaehment  or  other  specific  lien 
on  the  property*  The  trustee  represented 
no  one  who  bad  that  right  as  there  were 
no  creditors  who  had  liens  on  the  property 
when  the  title  of  the  trustee  to  the  prop- 
erty of  the  bankrupt  accrued.  Section  70 
of  the  bankrupt  act  had  no  application. 
There  vviia  no  property  within  either  the 
fourth  or  fifth  subdivision  of  that  section. 
The  fact  that  if  there  had  been  a  creditor 
of  the  bankrupt  of  the  class  mentioned  who 
had  obtained  a  specific  lien  on  the  prop" 
erty  prior  to  the  adjudication  in  bankrupt- 
cy, the  trustee  could  in  that  case  have  en- 
forced the  same,  did  not  make  any  dif^ 
ference,  because  no  auch  thing  had  been 
done  when  the  adjudication  in  bankruptcy 
was  made.  This  court  bad  theretofore  ap- 
proved the  remark  in  Re  New  York  Eco- 
nomical Printing  Co.  49  C.  C.  A.  133,  11 D 
Fed.  514,  518,  that  the  present  bankrupt 
act  contemplates  that  a  lien  good  as  against 
the  bankrupt  and  all  of  his  creditors  at  the 
time  of  the  filing  of  the  petition  in  Imnk- 
rnptcy  should  remain  undifttvirbed.  Hewit 
Case,  supra.  Upon  tbesse  facts  it  was  re- 
iterated that  the  trustee?  takes  the  property 
as  the  bankrupt  held  it. 

The  case  at  bar  tjcarss  no  r^^semblanee  in 
its  facta  to  the  cases  just  cited.  There  waa 
no  valid  disposition  of  the  property  in  the 
ease  Isefore  us,  or  any  valid  lien.  The  so- 
i^alled  warehouse  ret^eipte  issued  by  the 
warehousing  company  to  the  knitting  eoni- 
panyt  upon  the  facts  of  this*  case,  gave  im 
lien  under  the  law  in  Witjeoiisin^  in  which 
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state  they  were  issued.  In  such  case  this 
court  follows  the  state  court.  Etheridge  v. 
Sperry,  139  U.  S.  266,  35  L.  ed.  171,  11  Sup. 
Ct.  Rep.  563;  Dooley  v.  Pease,  180  U.  S. 
120,  45  L.  cd.  457,  21  Sup.  Ct.  Rep.  308. 

By  §  70a,  the  trustee  in  bankruptcy  is 
vested,  by  operation  of  law,  with  the  title 
of  the  bankrupt  to  all  property  transferred 
by  him  in  fraud  of  his  creditors,  and  to  all 
property  which,  prior  to  the  filing  of  the 
[426]  petition,  might  have  been  •levied  upon  and 
sold  by  judicial  process  against  him;  and, 
by  subdivision  (e)  of  the  same  section,  the 
trustee  in  bankruptcy  may  avoid  any  trans- 
fer by  the  bankrupt  of  his  property  which 
any  creditor  of  the  bankrupt  might  avoid, 
and  may  recover  the  property  so  trans- 
ferred, or  its  value.  Here  are  special  pro- 
visions placing  the  title  to  the  property 
transferred  by  fraud  or  otherwise,  as  men- 
tioned, in  the  trustee  in  bankruptcy,  and 
giving  him  the  power  to  avoid  the  same. 

The  title  to  this  property  was  in  the 
knitting  company.  There  had  been  no  val- 
id pledge  of  it,  because  the  possession  had 
been,  at  all  times,  in  the  knitting  company, 
and  it  could  have  been  levied  upon  and  sold 
under  judicial  process  against  the  knitting 
company  at  the  time  of  the  adjudication 
in  bankruptcy.  The  security  company  had, 
of  course,  full  knowledge  that  the  knitting 
company  in  fact,  at  least,  shared  in  the 
possc.'ision  of  the  property.  It  was  itself 
an  actor,  or  it  acquiesced  in  the  arrange- 
ment under  which  it  had,  at  most,  but  a 
partial  possession,  and  even  that  was  sub- 
ject to  the  control  of  the  knitting  company. 

The  method  taken  to  store  the  property 
was,  as  found  by  the  district  court,  a  mere 
device  or  subterfuge  to  enable  the  bankrupt 
to  hypothecate  the  receipts,  and  thus  raise 
money  upon  secret  liens  on  property  in 
the  possession  of  the  plcdgeor  and  under 
its  control;  and  such  scheme,  the  court  said, 
ought  not  to  receive  judicial  sanction.  Such 
a  scheme,  under  the  facts,  and  as  carried 
out  in  this  case,  and  with  regard  to  Wis- 
consin law,  was  a  fraud  in  fact,  and  neither 
the  receipts  nor  the  so-called  pledge  could 
be  asserted  aL'itinst  any  of  the  creditors. 

It  was  held  by  the  circuit  court  of  ap- 
peals in  a  case  arising  in  Wisconsin,  rela- 
tive to  a  chattel  mortgage,  which  gave 
power  to  the  mortgagor  to  make  sales  from 
the  mortgaged  property  for  his  own  use 
and  benefit,  that  such  a  mortgage  was 
fraudulent  in  fact,  so  it  could  not  be  as- 
sorted even  against  general  creditors :  citing 
Wisconsin  cases.  Re  Antigo  Scroon  Door 
Co.  50  r.  C.  A.  24S,  123  Fed.  240.  254. 
[427]  'A  further  question  was  ruled  U|>on  in  tlw 
above-cited  case.  It  was  in  respect  to  a 
second  mortage  upon  chattels,  which  had 
not  been  properly  filed,  but  the  mortgagee  I 
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had  taken  possession  of  the  mortgageA 
property  prior  to  the  filing  of  the  petitioa 
in  bankruptcy,  al&ough  long  subsequent 
to  the  giving  of  the  mortgage,  and  it  vu 
held  that  the  mortgagee  might  hold  tht 
property  as  against  the  trustee  in  bank- 
ruptcy representing  general  creditors.  Time 
was  no  fraud  in  fact  alleged.  It  was  isid 
by  Judge  Jenkins,  in  delivering  the  opinioa 
of  the  court:  ''When  the  statute  (Bcr. 
Stat:  Wis.  1898,  S  2313)  declares  that  a 
chattel  mortgage  shall  be  invalid  agaimt 
any  other  person  than  the  parties  thereto^ 
unless  possession  be  delivered  and  retained, 
or  the  mortgage  be  filed, — ^there  being  no 
actual  fraud  and  no  collusive  delay  in  tiM 
filing  or  the  taking  of  possession, — ^we  think 
the  statute  must  be  construed  to  mean  that 
the  omission  to  file  or  to  take  ponseisioa 
renders  the  mortgage  invalid  only  as  to  the 
creditor  who,  by  execution  or  attachment, 
has  acquired  a  lien  upon  the  property." 
The  case  illustrates  the  distinction  taken 
between  fraud  in  fact  and  the  mere  failore 
to  file  a  mortgage  otherwise  valid  againrt 
the  world. 

Under  the  circumstances  of  this  case  wt 
are  satisfied  there  was  no  valid  pledge  and 
no  equitable  lien  in  favor  of  the  interven- 
ers which  would  take  precedence  of  the  title 
of  the  trustee  by  virtue  of  the  rpedal  pre- 
visions of  the  bankrupt  act. 

The  decree  is  affirmed. 


'SOUTHERN  RAILWAY  OOHPANT  et  iLlM 
Appts., 

T. 

H.  H.  TIFT  et  al..  Appellees. 
(See  S.  C.  Reporter's  ed.  428-44a) 


Action— remedy  for  ezactiiif 
interstate  rate— necessity  of  actioa  Vf  b- 
terstate  Commerce  Commission. 

1.  The  rule  that  an  action  at  law  to  re- 
cover excessive  interstate  freight  thMtfm 
cinnot  be  maintained  in  advanoe  of  f^ — 
by  the  Interstate  Commerce 
will  not  prevent  a  Federal  dreuH 
which  has  suspended  proceedings  oa  a  Ui 
seeking  relief  from  an  advanoe  in  fnif/^ 
rates,  pending  action  by  the  Oommieiie^ 
from  granting  relief  in  the  exerdse  of  ito 
powers  under  the  act  of  Febmary  4.  \9B 
(24  Stat,  at  L.  379,  chap.  IM,  U.  8.  Cml 
Stat.  1901,  p.  3154),  I  16,  as  a  eoort  of  tfS- 


ty,  on  a  petition  filed  after  the  Cumsiiwla 
has  acted,  stating  the  substanes  of  the  isi* 


ings  of  the  Commission,  and  eontaialKt 
copy  of  its  report  and  opinion.  whmV 
fendants  have  stipulated  in  open  eovt  till 
in  case  complainants  prevafied,  dsens  m 
restitution  might  be  mMSu 
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1906, 
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Trial — ^etipulation — ^jndiciftl   enforctment  of 
ordei    of   Interstate   Conunerce   Commls- 
eion. 
2»  Parties,  after  action   by  the  Inter- 
state Commerce  Commisaion  decInrlTtg  an  in- 
creased freight  rate  to  be  unreasonalile,  may 
tD^ke  a  valid  stipnlation,  in  the  subsequent 
proceedings  had  in  the  Federal  eourt  under 
the  act  of  February  4,  1S87,  |  10,  that  such 
court  ma^  adjudge  the  amount  of  the  repa- 
ration. 

Judgment—stipulation — enforcing    order    of 
Interstate  Commerce  Commission. 

S»  The  final  decree  of  a  Federal  cir- 
cuit court  in  the  proceed  iug^  proeecuted  un- 
der the  act  of  February  4/ 1887,  S  Ul  after 
action  bj  the  Inter  state  Commerce  Commis- 
sion deelaring  an  incr eased  freight  rate  to 
be  unreasonable,  may  direct  an  order  of  ref- 
erence to  tlie  standing  master  of  the  plead- 
ings and  evidence  in  the  caiisCj  with  in- 
structions to  ascertain  the  sum  of  the  in- 
crease in  rates  paid  aince  the  rate  went 
into  effect,  where  defendants  stipulated  in 
open  court  that,  in  case  complainants  pre- 
vailed, a  decree  of  restitution  might  be 
made. 

[No,  flOL] 

Argued  April  22,  23,  lfl07.    Decided  May  27, 
1007. 

APPEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
lo  review  a  decree  alhrming  a  decree  of 
the  Circuit  Court  for  the  Southern  Dis- 
trict of  Georgia,  enjoining  interstate  car* 
ricrs  from  enforcing  an  increased  freight 
rale  on  lumber.    Affirmed* 

Rt'C  same  ca^p  below,  }^H  Fed.  753. 

The  fart-is  nrc*  stEitcd  in  the  opinion. 

Mr.  Ed,  Baxter  ar^L^ncd  the  cause  nnd 
filrd   SI    hrii'f   for  itppfllnnt:*, 

Mp^sra.  William  A.  Wimbish  and  Wil- 
liam HpT^^u^n  RuHsell  niiiiMd  th«^  cause, 
and,  with  Ellis,  Wimhiah,  &  Ellis,  and 
Mr,  VV=  JJ=  EIHf*>  liled  a  brief  for  appel- 
leoa. 

Mr.  Jn.^fif^e  McKeona  delivered  the  opin- 
,      ion  of  tike  tourt: 

This  m  an  appeal  from  a  decree  of  the 
circuit  {'mirt  of  appeals  affirming  a  de- 
cree of  thf*  circuit  court  for  the  isouthcrn 
diiitrict  or  (JtfOrijia,  adjudpnjii  an  advance 
in  frei^'Ut  miv^  made  l*y  apptllanl  s,  to  be 
effertive  June  22,  1903*  upon  yellow  pine 
lumber,  of  2  rents  per  100  pounds  over 
raff 3  previously  in  force,  to  be  urijn!4t  and 
J4]unrea5onal(Ie,  and  enjoining  *the  appellants, 
jointly  and  i^evenilly,  from  maintaining  the 
5a me,  **in  so  far  as  tliey  apply  to  shipments 
of  lumber  from  point  a  in  ijeorgia  to  Ohio 
river  dcBtination,'*  and  points  basing  there- 
on." 

The  oriji^nal  ImH  whb  filed  April  14.  11)03, 
by  Jippplh^ift.  to  enjoin  such  advance  in 
rnte*i,  and  a  temporary  rcat ruining  order 
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was  issued  and  notice  to  appellants  to  show 
cause  why  an  injunction  should  nut  issue* 
On  May  8  the  bill  was  amended.  On  Maj 
12  the  appelUnti  filed  a  demurrer  to  the 
amended  bill  for  want  of  jurisdiction  in 
the  court  as  a  court  of  equity  and  aa  a 
court  of  the  United  States,  and  the  South- 
eastern Freight  Association  filed  an  answer. 
Appellants  also  filed  a  response  to  the  or- 
der to  show  cause.  On  May  16  the  demur- 
rer was  overruled.  The  temporary  injunc- 
tion was,* however,  dissolved,  but  the  follow- 
ing condition  was  expressed: 

"In  case  the  respondents  shall  enfofoe 
the  ratea  complained  of^  and  the  com plai fl- 
an ts  shall  make  proper  application  to  the 
Interstate  Commerce  Commiasion  to  redress 
their  alleged  grievances,  the  court  will  en- 
tertain a  renewed  application  on  the  record 
as  made,  and  such  appropriate  additions 
thereto  as  may  be  proposed  by  either  party, 
for  enjoining  the  enforcement  of  such  rates 
pending  the  investigation  of  the  Commis- 
sion, unless  otherwise  dissolvrd,  and^  on 
presentation  to  the  court  of  the  report  of 
the  Commission,  such  other  action  be  taken 
as  will  be  conformable  to  law  and  the  prin- 
ciples of  equity."     13S  Fed.  756* 

The  appellants  took  the  steps  prescribed 
by  the  interstate  commerce  act  to  put  the 
advanced  rates  into  effect*  and  the  appel- 
lees, on  June  23^  1903j  filed  a  petition  l>e- 
fore  the  Interstate  Commerce  Commission, 
charging  that  "in  promulgating  said  tariff 
of  increased  ratesj  and  maintaining  and  en* 
forcing  the  same  "  the  appL-llants  were  act- 
ing *'in  concert  with  each  other  and  with 
other  lumber-carrying  roads,"  who,  with 
them,  were  "comembers  of  the  Southeastern 
Freight  Association/^  The  petition  also 
eharged  that  the  advance  was  '*arbitrttry, 
unreasonable,  and  unjust,'*  and  prayed  fur 
an  order  commanding  ^api^llants,  and  each  [4311] 
of  them,  to  desist  from  enforcing  the  ad- 
vance. All  of  the  app*4lants  except  the 
Macon  &  Birmingliam  Railway  Company 
filed  a  joint  and  several  answer,  in  which 
they  traversed  the  allegations  of  the  peti- 
ticm  and  pleaded  justificntion  by  the  condi* 
lions  affect  in  ^  the  roads  arnd  the  tratlie. 
They  also  alleged  that  the  Georgia  Saw 
Mill  Aasoeiation,  to  which  appellees  be- 
longed, was  a  combination  in  restraint  of 
trade  and  commerce,  and  that,  therefore, 
appellees  did  not  "come  before  the  Commia- 
si  on  with  clean  hands."  A  great  deal  of 
testimony  was  taken  on  the  issues  present- 
ed, &xid  the  Commission  found  and  eon* 
eluded  that  the  adva-nce  in  rates  '*\vas  not 
warranted  by  the  testimony,  and  that  the 
inereased  rates  put  in  force  June  22,  IWH, 
were  unreasonable  and  unjust/*  The  spe- 
cific  flndingH  and  conclusions  of  the  Com- 
mission are  reported  in  10  Inters.  Com.  Refi, 
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state  they  were  issued.  In  such  case  this 
court  follows  the  state  court.  £theridge  v. 
Sperry,  139  U.  S.  26G,  35  L.  ed.  171,  11  Sup. 
Ct.  Rep.  503;  Dooley  v.  Pease,  180  U.  S. 
120,  45  L.  ed.  457,  21  Sup.  Ct.  Rep.  308. 

By  §  70a,  the  trustee  in  bankruptcy  is 
vested,  by  operation  of  law,  with  the  title 
of  the  bankrupt  to  all  property  transferred 
by  him  in  fraud  of  his  creditors,  and  to  all 
property  which,  prior  to  the  filing  of  the 
[426]  petition,  might  have  been  *  levied  upon  and 
sold  by  judicial  process  against  him;  and, 
by  subdivision  (e)  of  the  same  section,  the 
trustee  in  bankruptcy  may  avoid  any  trans- 
fer by  the  bankrupt  of  his  property  which 
any  creditor  of  the  bankrupt  might  avoid, 
and  may  recover  the  property  so  trans- 
ferred, or  its  value.  Here  are  special  pro- 
visions placing  the  title  to  the  property 
transferred  by  fraud  or  otherwise,  as  men- 
tioned, in  the  trustee  in  bankruptcy,  and 
giving  him  the  power  to  avoid  the  same. 

The  title  to  this  property  was  in  the 
knitting  company.  There  had  been  no  val- 
id pledge  of  it,  because  the  possession  had 
been,  at  all  times,  in  the  knitting  company, 
and  it  could  have  been  levied  upon  and  sold 
under  judicial  process  against  the  knitting 
company  at  the  time  of  the  adjudication 
in  bankruptcy.  The  security  company  had, 
of  course,  full  knowledge  that  the  knitting 
company  in  fact,  at  least,  shared  in  the 
possession  of  the  property.  It  was  itself 
an  actor,  or  it  acquiesced  in  the  arrange- 
ment under  which  it  had,  at  most,  but  a 
partial  possession,  and  even  that  was  sub- 
ject to  the  control  of  the  knitting  company. 

The  method  taken  to  store  the  property 
was.  as  found  by  the  district  court,  a  mere 
device  or  subterfuge  to  enable  the  bankrupt 
to  hypothecate  the  receipts,  and  thus  raise 
money  upon  secret  liens  on  property  in 
the  possession  of  the  pledgeor  and  under 
its  control;  and  such  scheme,  the  court  said, 
ought  not  to  receive  judicial  sanction.  Such 
a  scheme,  under  the  facts,  and  as  carried 
out  in  this  case,  and  with  regard  to  Wis- 
consin law.  was  a  fraud  in  fact,  and  neither 
the  receipts  nor  the  so-called  pledge  could 
be  asserted  ainiinst  any  of  the  creditors. 

It  was  held  by  the  circuit  court  of  ap- 
peals in  a  case  arising  in  Wisconsin,  rela- 
tive to  a  chattel  mortgage,  which  gave 
power  to  the  mortgagor  to  make  sales  from 
the  mortgaged  property  for  his  own  use 
and  benefit,  that  such  a  mortgage  was 
fraudulent  in  fact,  so  it  could  not  be  as- 
serted even  against  gi»neral  creditor!* :  citing 
Wisconsin  cases.  Re  Antigo  Scrocn  D«»or 
Co.  5J>  r.  C.  A.  248,  123  FimI.  24!K  2r>4. 
[427]  *A  further  question  was  ruled  U|wn  in  tlie 
above-cited  case.  It  was  in  respect  to  a 
s«'cond  mortgage  upon  chattels,  which  had 
not  been  propi'rly  filed,  but  the  mortgagee 
1124 


had  taken  possession  of  the  inortgage4 
property  prior  to  the  filing  of  the  petitioe 
in  bankruptcy,  alfliough  long  sulMequent 
to  the  giving  of  the  mortgage,  and  it  wai 
held  that  the  mortgagee  mi^t  hold  tht 
property  as  against  the  tmstee  in  bank- 
ruptcy representing  general  creditors.  There 
was  no  fraud  in  fact  alleged.  It  was  said 
by  Judge  Jenkins,  in  delivering  the  opiaka 
of  the  court:  "When  the  eUtiite  (Rcf. 
Stat:  Wis.  1898,  S  2313)  declares  that  a 
chattel  mortgage  shall  be  invalid  agaiHi 
any  other  person  than  the  parties  thereto^ 
unless  possession  be  delivered  and  retained, 
or  the  mortgage  be  filed, — there  being  no 
actual  fraud  and  no  collusive  delaj  in  IIm 
filing  or  the  taking  of  possession, — we  think 
the  statute  must  be  construed  to  mean  that 
the  omission  to  file  or  to  take  poMcsuaa 
renders  the  mortgage  invalid  only  as  to  the 
creditor  who,  by  execution  or  attachment* 
has  acquired  a  lien  upon  the  property.* 
The  case  illustrates  the  distinction  takea 
between  fraud  in  fact  and  the  mere  failnrt 
to  file  a  mortgage  otherwise  valid  agaiui 
the  world. 

Under  the  drcumstancea  of  this  case  wt 
are  satisfied  there  was  no  valid  pledge  asd 
no  equitable  lien  in  favor  of  the  interven- 
ers which  would  take  precedence  of  the  titls 
of  the  trustee  by  virtue  of  the  rpcdal  pre- 
visions of  the  bankrupt  act. 

The  decree  is  afllrmed. 


'SOUTHERN  RAILWAY  OOlfPANT  ft  sLlMI 
Appts^ 

H.  H.  TIFT  et  aL,  Appelless. 

(See  S.  C.  Reporter's  ed.  428-^40.) 


Action— remedy  for  ezactiaf 
interstate  rate>>necettity  of  actiM  hy  b- 
terstate  Commexce  Commistioa. 

1.  The  rule  that  an  action  at  law  to  rt- 
cover  excessive  interstate  frei^t  ehaiyn 
cnnnot  be  maintained  in  adTanee  of  actm 
by  the  Interstate  Commeree 
will  not  prevent  a  Federal  dreait 
which  has  suspended  proceedings  oa  a  Ml 
seeking  relief  from  an  advanes  in  fuight 
rates,  pending  action  bj  the  nnwrnfaiina 
from  granting  relief  in  the  .oanrase  of  to 
powers  under  the  act  of  T^bnmrj  4.  IW 
(24  Stat,  at  L.  379,  chap.  104.  U.  &  C^Ml 
Stat.  1901,  p.  3154),  I  16,  aa  a  eonrt  ot^A 
ty,  on  a  petition  filed  aftor  the  OommisMa 
has  acted,  stating  the  suhotuMO  of  the  iai- 
ings  of  the  Commission,  and  nnntsialu  a 
copy  of  its  report  and  opiaioa,  whm  4^ 
fendants  have  stipulated  in  onea 
in  ease  complainants  pravaflod* 
restitution  might  be  naaa. 


ISOfi. 


SotmrEaN  R.  Oo.  ?.  Tiir. 
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tnal^stipuhition— judicial  enforcement  of 
Of  del  of  Interstate  Commerce  Conmus^ 
don. 

2.  Parties,  after  action  by  the  Inter- 
state Commerce  ConiTiiisuion  declaring  an  in- 
creased freight  rate  to  be  unrensonnblet  nnay 
make  a  valid  stipulatiou.  in  the  fiubacqiient 
proeeetl ings  bad  in  th^  Federal  court  under 
the  act  of  February  4,  1S87,  |  Ifl,  that  auch 
court  maj  adjudge  the  amount  of  the  repa^ 
ration. 

Judpnent — ^stipulation — enfordng  order  of 
Interstate  Commerce  Commistion. 

3.  The  final  decree  of  a  Federal  cir^ 
euit  court  in  the  proceed inga  prosecuted  un* 
der  the  act  of  February  4/1887.  I  IC,  after 
action  by  the  Ititeratate  Commerce  Co m mis- 
aion  declaring  an  increa.^ed  freight  rate  to 
be  unreaaonable,  may  direct  an  order  of  ref- 
erence to  the  standing  master  of  the  plead- 
ings and  evidence  in  the  cause,  with  in- 
structions to  ascertain  the  sum  of  the  in- 
crease in  rates  paid  since  the  rate  went 
into  effect,  where  defendants  stipiilutcd  in 
open  court  that,  in  cas<!  complainants  pre- 
vailed, a  decree  of  restitution  might  he 
made^ 

[No.  flOL] 

Argued  April  22,  23,  1907.    Decided  May  27* 

AfTEAL  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Fifth  Circuit 
Lo  review  a  decree  allirming  a  decree  of 
the  Circuit  Court  for  the  Southern  Dis- 
trict of  Georgia,  enjoining  interstate  car- 
riers from  enforcing  an  increased  freight 
rate  on  lumber.    AfTirmed. 

Sf»e  ^amt'  ca?f  below,  13Fi  Fed.  753. 

The  ftiftii  an?  stated  in  Mie  opinion. 

Mr,  Ed.  Bajtter  nrr^ut^d  the  canse  and 
filled   n    brit^lf   fi«r  3i p|ndhintH, 

MeiSRrFi,  William  A.  Wimhish  and  Wil- 
liam He'^>uin  Russell  nr^^^iiiHl  tlu^  cnuae, 
and,  vvitli  Ellis,  Winibish,  &  Ellis,  and 
Mr.  W,  1>.  P^liin,  filed  a  brief  for  appel- 
lees- 

Mr.  fi  list  ice  McKenna  dclivi-rcd  the  opin- 
,      ion  of  tlje  njurt  : 

This  if*  an  ap|ieal  froni  a  decree  of  the 
circuit  c<>urt  of  appeals  alTirmine  a  de- 
cree of  the  circuit  tninrt  for  tlie  southern 
dislriit  «f  nenr«fia,  adjudpn/^  an  advance 
in  frct^fst  rati*:*  made  lay  app^dlimtr*,  to  be 
etTecHve  June  22,  1903,  uiton  y>"l!(tw  pine 
Imidirr.  of  2  cents  ptT  100  {wundy  over 
ralM!(  prpvimi^ly  in  forc<\  to  be  unjust  and 
34 lunrt'iua( maiden  and  f^njoiiiinj^  *thc  appellanta, 
jointly  and  snviTiilly.  froni  msiint mining  the 
same,  "in  set  far  us  tln-y  appfy  to  shipments 
of  lumber  from  prtirifn  in  (i*H3r;;ia  to  Ohio 
river  desti  nation  si  and  ptdnts  lia.^ing  there- 
on. 

Tlu^  orifci^ial  I«it1  wjia  fll<»d  ApHl  14,  1J)03, 
by  a ppr'll (■<-".  to  I'njoin  sueli  advance  in 
TIL  ten,  and  a  temporary  reetrainirvg  order 
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wai  iBSued  and  notice  to  Appellants  to  show 
cause  why  an  injunction  should  Tint  isisue« 
On  May  S  the  bit]  was  amended.  On  May 
12  the  appellants  liled  a  demurrer  to  the 
amended  bill  for  want  of  jurif^diction  tn 
the  court  as  a  court  of  equity  and  as  a 
court  of  the  United  States,  and  the  South- 
eastern Freight  Association  filed  an  answer. 
Appellants  also  filed  a  response  to  the  or* 
der  to  show  cause.  On  ^lay  16  the  demur- 
rer M^as  overruled.  The  temporary  injunc- 
tion was," however,  dissolved,  but  the  follow- 
ing condition  was  expressed : 

"In  case  the  respondents  shall  enforce 
the  rates  complained  of,  and  the  complaia- 
anta  shall  make  proper  application  to  tbe 
Interstate  Commerce  Commission  to  redress 
their  alleged  grievances,  the  court  will  en* 
tertain  a  renewed  application  on  the  record 
aa  made,  and  such  appropriate  additions 
thereto  a*  may  bi^  propose<!  by  either  party, 
for  enjoining  the  enforcement  of  such  rates 
pending  the  investigation  of  the  Commla- 
sion»  unless  otherwise  dissolved,  and.  on 
presentation  to  the  court  of  the  report  of 
the  ComtitisiionT  such  other  action  be  taken 
as  will  be  conformable  to  law  and  the  prin* 
ciples  of  equity."     ISS  Fed-  756. 

The  appt^llanta  took  the  steps  prescribed 
by  the  interstate  commerce  act  to  put  the 
advanced  rates  into  effeet,  and  the  appel- 
lees, on  June  23,  I!)03,  filed  a  petition  be- 
fore the  Interstate  Commerce  Commission, 
charging  that  "in  promulgating  said  tariff 
of  increased  rates^  and  maintaining  and  en* 
forcing  the  same,"  the  appellant b  were  act* 
ing  "in  concert  with  each  other  and  with 
other  lumber-carrying  roads.'*  who,  with 
them,  were  "comembers  of  the  Southeastern 
Freight  Association,"  Tbe  petition  also 
charged  that  the  advance  was  "arbitrary, 
unreasonable,  and  unjust,"  and  prayed  ft*r 
an  order  commanding  ^appellants,  and  each[43S] 
of  them,  to  desist  from  enforcing  the  ad- 
vance. All  of  the  appellants  except  tlia 
^  I  aeon  3t  Birmingham  Railway  Company 
filed  a  joint  and  several  answer,  in  which 
they  traversed  the  allegations  of  the  peti- 
tion and  pleaded  justification  by  the  condi- 
tions aifccting  the  roads  and  the  tralBei 
They  also  alleged  that  the  Georgia  Saw 
Mill  Association,  to  which  appellees  be- 
longed, was  a  combination  in  restraint  of 
trade  and  commerce,  and  that,  therefore, 
appellees  did  not  "come  before  the  Commis- 
a^on  with  clean  hands.''  A  great  deal  of 
testimony  was  taken  on  the  issues  present- 
ed, and  the  Commission  found  and  oon- 
cluded  that  the  advanct  in  rates  "was  not 
warranted  by  the  testimony,  and  that  the 
increased  rates  put  in  force  June  22,  HH)3, 
were  unreasonable  and  unjuat.*'  Tbe  spe- 
cific findings  and  ooneluaions  of  tbe  Com- 
mission are  reported  in  10  Inters,  Com.  Repi, 
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648.  After  the  petition  was  filed  before 
tho  Interstate  ConinuTce  Commission,  but 
before  final  action,  appellees  filed  an  amend- 
ed bill  and  ajrain  moved  the  circuit  court  for 
an  injunction.  In  the  amended  bill  it  was 
alleged  that  appellants,  after  the  dissolution 
of  the  restraining  order,  filed  with  the  In- 
terstate Commerce  Commission  and  gave 
public  notice  that  on  June  22,  1003,  the  ad- 
vance in  sales  on  lumber  would  be  estab- 
lished and  put  in  effect,  and  such  advance 
became  effective  June  22,  1903.  the  appel- 
lants, in  a  joint  and  several  answer,  admit- 
ted the  averments  of  the  amended  bill,  but 
reserved  the  benefit  of  their  demurrer  to 
the  original  bill.  The  motion  for  an  in- 
junction was  dismissed.     123  Fed.  789. 

The  Commission  made  its  order  herein- 
before referred  to  on  the  7th  of  February, 
1905,  and  on  March  17,  1905,  the  appellees 
presented  a  petition  to  the  circuit  court 
stating  the  substance  of  the  findings  of  the 
Commission,  and  attaching  a  copy  of  its 
report  and  opinion. 

An  order  to  show  cause  was  issued.  On 
June  3,  1905,  appellants  filed  a  joint  and 
several  answer,  which  was  verified.  The 
Southeastern  Association  answered  sepa- 
rately. The  appellees  also  filed  a  supple- 
|436]mental  bill»  the  purpose  of  which  *was  to 
obtain  restitution  of  the  excess  of  rates 
charged  over  those  which  it  was  alleged 
were  reasonable.  To  this  bill  a  demurrer 
was  filed. 

It  was  stipulated  by  counsel  of  the  re- 
spective parties  that  the  testimony,  includ- 
ing exhibits  taken  before  the  Interstate 
Commerce  Commission,  should  be  filed  in 
the  case,  subject  only  to  objections  to  its 
relevancy.  In  addition  to  such  testimony 
other  evidence  was  submitted  to  the  cir- 
cuit court,  and  that  court  rendered  a  decree 
July,  1905,  that  the  advance  in  rates  "from 
lumber-shipping  points  within  the  state  of 
Georgia  to  Cincinnati,  Louisville,  Evans- 
ville,  Cairo,  and  points  on  the  Ohio  river  or 
crossings  was  and  is  excessive,  unreason- 
able, and  unjust,  and  in  violation  of  the 
provisions  of  tl)^  act  of  Congress  known  as 
che  act  to  regulate  commerce,  and  the 
amendments  thereto,  and  that  the  rates  and 
charges  resulting  from  said  advance  are 
likewise  excessive,  unreasonable,  and  un- 
just, and  in  violation  of  the  act  to  regulate 
commerce."  The  appellants  were  enjoined, 
as  we  have  already  said,  from  enforcing  the 
advance. 

The  decree  also  directed  an  order  of  ref- 
erence to  the  standing  master  of  the  plead- 
ings and  evidence  in  the  cause,  with  instruc- 
tions to  ascertain  the  sum  total  of  the  in- 
crease in  rates  paid  by  each  of  the  appellees 
and  other  members  of  the  Georgia  Saw 
Mill  Association  to  eithei  or  all  of  the  ap- 
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pellants  since  the  rate  went  into  effect. 
This  was  done,  the  decree  recited,  in  por- 
suance  of  a  stipulation  made  by  the  re- 
spondents (appellants)  in  open  court  that, 
in  case  the  complainants  (appellees)  pre- 
vailed, decree  of  restitution  might  be  made. 
138  Fed.  753.  The  decree  was  affirmed  by 
the  circuit  court  of  appeals  without  •■ 
opinion. 

On  the  merits,  as  distinguished  from  the 
questions  which  concern  the  jurisdiction  tad 
procedure  in  the  circuit  court,  this  ease  it, 
though  variant  in  some  detail  of  facts,  lim- 
ilar  in  principle  and  depends  upon  the  sanr 
legal  considerations  as  Illinois  C.  R.  Co.  t. 
Interstate  Commerce  Commission,  just  de- 
cided. [206  U.  S.  441,  post^  1128,  27  Sup.  a 
Rep.  700.]  The  advance  here  involved  grew 
*out  of  the  same  action  by  the  rmilnsdt[4I 
there  considered,  and  is  the  advance  there 
referred  to  as  having  been  made  west  of  the 
Mississippi.  This  case  was  argued  and  inb- 
mitted  with  that  and  depends  on  tbe  mmw 
ultimate  conteniit-ns.  ^'e  need  not  repest 
the  discussion  of  those  contentions,  nor 
trace  out  or  dwell  upon  the  many  sub- 
sidiary considerations  which  tbe  assi^- 
ments  of  error  and  the  elaborate  briefi  of 
counsel  present. 

In  the  case  at  bar,  however,  there  are  as- 
signments of  error  based  on  the  objectioM 
to  the  jurisdiction  of  the  circuit  cowt. 
These  might  present  serious  questiom  ia 
view  of  our  decision  in  Texas  ft  P.  R.  Cn. 
v.  Abilene  Cotton  Oil  Go.  204  U.  &  421, 
ante,  553,  27  Sup.  Ct.  Rep.  350,  upon  •  dif- 
ferent record  than  th%t  before  us.  We  in 
not  required  to  say,  however,  that  becswt 
an  action  at  law  for  damages  to  reeonr 
unreasonable  rates  which  hsTe  bean  exact- 
ed in  accordance  with  the  sehedule  of  rat« 
as  filed,  is  forbidden  by  the  interstate  com- 
merce act,  a  suit  In  equity  is  also  for 
bidden  to  prevent  a  filing  or  enfoiiwMC 
of  a  schedule  of  unreasonable  rates  or  s 
change  to  uniust  or  unreasonable  tstM^  , 
The  circuit  court  granted  bo  rsliif  pre- 
judicial to  appellants  on  tho  origiMd  MIL 
It  sent  the  parties  to  the  Inteistats  Cba- 
merce  Commission,  where,  upoa  sofleifll 
pleadings,  identical  with  thoss  befors  Ihi 
court,  and  upon  testimony  nddassd  ifM 
the  issues  made,  the  decisioa  was  niisnt 
to  the  appellants.  This  sfltkni  of  Iks  Ow- 
mission,  with  its  findings  sad  ooBehaiavk 
was  presented  to  the  cireuit  eowt*  sbA  ft 
was  upon  those,  in  sffeet,  tbe  decNo  il  tftt 
court  was  rendered.  There  was  as  dMV- 
rer  to  that  petltioa,  sad  the  testtesny  tak- 
en before  the  OommissioB  was  stipolsloi  ii- 
to  the  case,  sad  the  q  aioa  «if  the  soat 
recites  that,  "with  m 
pose,    oounsel   lor 
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agreed  that  this  would  stand  for  and  be 
the  hearing  for  final  decree  in  equity." 

It  was  certainly  competent  for  the  ap- 
pellees to  proceed  in  tlie  circuit  couit  un- 
der §  16  of  the  interstate  commoree  act 
(24  Stat,  at  L.  379,  chap.  104,  U.  S.  Conip. 
Stat.  1901,  p.  3154)  and  to  apply  by  petition 
to  the  circuit  court,  "aitting  in  equity/' 
[438] for  the  court  to  hear  and  determine  *the 
matter  "as  a  court  of  equity,"  and  issue  an 
injunction  "or  other  proper  procpsa,  manda- 
tory or  otherwise,"  to  enforce  the  order  of 
the  Commission.  We  think  thiit,  under  the 
broad  powers  conferred  upon  the  circuit 
court  by  §  16  and  the  direction  thc^re  given 
to  the  court  to  proceed  with  cfliciency,  but 
without  the  formality  of  equity  proceedings, 
'lout  in  such  manner  as  to  do  justice  in  the 
.  premises,"  and  in  view  of  the  atipuiation 
of  the  parties,  recited  in  the  decree  of  the 
court,  the  appellants  are  precluded  from 
making  the  objection  that  the  court  did  not 
have  jurisdiction  to  entertain  the  petition 
and  grant  the  relief  prayed  for  and  de- 
creed. 

But  objection  is  made  to  the  extent 
of  the  decree.  Indeed,  the  objection  may  be 
said  to  go  farther  back,  and  is  baaed  on  the 
bill  itself,  on  the  ground  that  '*pt*cuniary 
reparation  was  demanded''  in  it,  and  -'such 
payment  necessarily  involves  a  trial  by 
jury,  guaranteed  by  the  Constitution  of  the 
United  States."  And  further,  that  each 
complainant  is  separately  interested  in  any 
amount  which  may  be  recovered.  The  spe- 
cific  part  of  the  decree  which  is  objected  to 
is    as    follows: 

"Third.  That  an  order  be  taken  referring 
to  the  standing  master  of  this  court,  J.  N. 
Talley,  Esquire,  the  plesidinj^s  and  evidence 
in  this  cause,  with  instruction:*  in  ai^certain 
the  sum  total  of  the  in^Tease  in  rates  paid 
by  each  of  the  compl^tinuntJ^  and  other 
members  of  the  Georgia  Saw  Mill  Aasocia- 
tion  to  either  or  all  of  the  defendant  com- 
panies, since  the  rate  went  into  elfect.  and 
to  the  end  of  tlie  litigatk-m,  and  report  sueh 
amount  to  the  court  in  nrder  that,  pursuant 
to  the  stipulation  made  by  the  respondents 
in  open  court,  in  casf  the  eomplaioanta 
prevailed,  decree  of  restitution  may  be 
made." 

The  errors  assigned  against  thia  part  of 
the  decree  are:  (a)  That  there  h  nothing  in 
the  pleadings  or  the  evidence  to  justify  any 
reference,  (b)  The  masl+^r  slumld  only  have 
been  ordered  to  ascertain  the  sum  total  of 
the  advance  paid  by  each  of  the  appellees  ag 
is  unreasonable  and  unjust,  fc)  That  no 
mem])ers  of  the  Georgia  Saw  Mill  Associa- 
tion except  the  compLiinants  (appellees) 
liad  th('nistdv<'s  been  nuide  parties  to  the 
[439]cause  prior  *to  the  rendition  of  the  deere*  of 
July  8,  1905,  and,  therefore,  no  reference 
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should  have  been  made  to  ascertain  the 
amounts  paid  by  tueh  other  mejnbers.  (d) 
The  master  should  not  have  been  ordered  to 
report  any  amount  at  alL  (ej  No  stipula- 
tion was  made  by  appellants  that  a  decree 
of  restitution  should  be  made  except  *ijj 
the  event  that  eomplainants  .apfjeUie^^)  fl- 
naliy  prevail,  and  whether  they  finally  pre- 
vail cannot  be  known  until  the  determina* 
tion   of  thiii   appeaL" 

In  support  of  these  contentions  appellants 
reh'^  on  Texas  Sl  P.  R.  Co.  v.  Abilene  Cot- 
ton Oil  Co*  supra.  In  that  case  the  Abilene 
Cotton  Oil  Company  sued  In  one  of  the 
courts  in  Texas  to  recover  the  excess  of 
what  it  alleged  to  be  an  unjust  and  unrea- 
son able  charge  on  shipments  of  car  loads 
of  cotton  seed.  The  defense  was  that  the 
rates  were  charged  according  to  the  sched- 
ule of  rates  llled  under  the  interstate  oom- 
mcfTce  actt  and  that  the  court  had  no  juris* 
diction  to  grant  relief  upon  the  basis  that 
the  established  rate  was  unreasonable,  when 
it  had  not  been  found  to  be  so  by  the  In- 
terstate Coniraeree  Commi&sion*  The  de- 
fenae  prevailed  in  the  trial  courts  but  did 
not  prevail  in  the  court  of  civil  appeala, 
where  judgment  was  rendered  in  favor  of 
the  cotton  oil  company.  The  judgment  was 
reversed  by  this  covirt  on  the  ground  that 
the  state  courts  had  no  juriadictJon  to  en- 
tertain a  suit  based  on  the  unreasonablenesa 
of  a  rate  as  published  in  advance  of  the  ac- 
tion of  the  Interstate  Commerce  Commis- 
sion adjudging  the  rate  unreasonable.  And 
it  was  in  effect  held  that  reparation  after 
such  action  for  the  excess  above  a  reason- 
able rate  must  be  by  a  proceeding  before 
the  Commission,  "because  of  a  wrong  ea- 
dured  during  the  period  when  the  unreason- 
able schedule  was  enforced  by  the  carrier 
and  before  its  change  and  the  establishment 
of  a  new  one."  There  is  nothing  in  that 
ease,  however,  which  precludes  the  parties, 
after  action  by  the  Commission  declaring 
rates  unreasonable,  from  stipulating  in  the 
proceed  in  gs  prosecuted  under  §  16  that  the 
court  adjudge  the  amount  of  reparation. 
By  the  action  of  the  Commission  the  foun- 
dation for  reparation,  aa  'provided  in  the[44flil 
interstate  comtperce  aet,  was  esiabliahedT 
and  the  inquiry  submitted  to  the  court 
was  but  of  its  amount,  and  had  the 
natural  and  justiOable  inducement  to 
end  all  the  controversies  between  the  par- 
ties without  carrying  part  of  them  to  an- 
other tribunal.  We  do  not  understand  that 
the  assignment  of  errors  questions  the  truth 
of  the  recital  in  the  decree  tfaat  the  ref- 
erence was  made  in  purauanee  of  the  stipu- 
lation in  open  court,  and  it  is  upon  the 
stipulation  we  rest  our  decision.  It  m  said, 
however,  that  it  was  stipulated  that  res- 
titution should  only  be  made  in  the  event 
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the  appellees  prevailed.  Necessarily  it  was 
80  dependent.  So  was  every  part  of  the 
relief  prayed  by  the  appellees.  The  de- 
cree was  the  first  judgment  that  they 
should  prevail,  and  properly  provided  for 
the  satisfaction  of  all  the  relief  dependent 
upon  their  success.  Of  course,  what  was 
granted  by  the  decree  was  subject  to  review 
and  change  or  defeat  in  the  circuit  court  of 
appeals  and  in  this  court.  But  it  equally 
was  subject  to  aflirraance,  and  was  put  in 
such  form  and  made  such  provision  as  made 
it  ready  to  be  executed  upon  affirmance. 

The  objection  that  the  reference  is  too 
broad  is  nut  of  substance.  What  the  court 
may  award  upon  the  coming  in  of  the  re- 
port of  the  master  we  cannot  know.  Pre- 
sumably it  will  make  the  reparation  ade- 
quate for  the  injury,  and  award  onl^  the 
advance  on  the  old  rate,  and  to  those  who 
are  parties  to  the  cause. 

Decree  aflirmcd. 

Mr.  Justice  Moody  took  no  part  in  the 
decision   of  this  case. 

Mr.  Justice  Brewer  dissented. 


[441]*ILLTN0TS  CENTRAL  RAILROAD  COM- 
PANY, (lulf  and  Ship  Island  Railroad 
Company,  Southern  Railroad  Company,  et 
al.,  Appts., 

v. 

INTERSTATE  COMMERCE  COMMISSION. 
(Sec  S.  C.  Reporter's  ed.  441-466.) 

Appeal — harmless  error. 

1.  Even  if  error  could  be  attributed  to 
the  Interstate  Commerce  Commission  in  de- 
ciding,' that  expenditures  for  permanent  im- 
provements and  equipment  should  not  be 
charged  to  the  current  or  operating  ex- 
penses of  a  single  year  for  the  purpose  of 
testing  the  reasonableness  of  an  increased 
freight  rate,  sueli  error  would  not  require 
the  reversal  of  a  decree  enforcing  an  order 
of  the  Commission  requiring  carriers  to  de- 
sist from  enforcing  such  rate,  where  the 
findings  show  that  the  old  rates  were  prof- 
itable and  that  dividends  were  .declared 
even  when  permanent  improvements  and 
equipment  were  charged  to  operating  ex- 
ptMises. 

Carriers — reasonableness  of  rates. 

2.  Expenditures  for  permanent  improve- 
ments and  equipment  should  not  be  charged 
to  the  curn'nt  or  (plating  expenses  of  a 
single  year  for  the  purpose  of  testing  the 
reasonableness  of  an  increased  freiglit  rate. 


Norr. — On  the  jurisdiction  and  powers  of 
the    Interstate   Commerce   Commission — see 
note   to   United    States   v.   Tozer,  2   L.R.A. 
446. 
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Carriera— reuonableness  of  rate 

tion. 

^  3.  No  presumption  of  law  that  a 
freight  rate  upon  a  particular  commoditT 
is  reasonably  low  exists  because  such  nu 
has  been  duly  published  and  filed  by  thi 
carrier  with  the  Interstate  Commeree  Oob- 
mission. 
Interstate  Commerce  ( 

judicial  enforcement  of  order. 

4.  A  concerted  advance  by  interstste 
carriers  in  the  freight  rate  upon  a  paitin- 
lar  commodity  may  be  held  nnreasanabb 
and  unjust  by  the  Interstate 
Commission  and  by  a  Federal 
in  the  subsequent  jfroceedinga  to  enforaethi 
order  of  the  Commission,  althoosh  audi  rste 
may  be  but  a  mere  diviaion  of  a  tkxoo^ 
rate. 

Appeal— review  of  facta. 

5.  Findings  of  fact  made  by  the  Iiitw- 
state  Commerce  Commission,  when  eoa- 
curred  in  by  a  Federal  circuit  court,  will  aot 
be  disturbed  unless  the  record  estaUisfcfli 
that  clear  and  unmistakable  error  has  beta 
committed. 

[No.  688.] 

Argued  April  22,  23,  1907.    Decided  May  ff. 
1W7. 

APPEAL  from  the  Circuit  G6nrt  of  tki 
United  States  for  the  Eastern  Distriet 
of  Louisiana  to  review  a  decree  enforda;  as 
order  of  the  Interstate  Commeroe  Gobum- 
sion  requiring  carriers  to  desist  from  chsr^ 
ging  an  increased  freight  rate  on  lonber. 
Affirmed. 


Statement  by  Mr.  Justiee 

This  case  involves  the  validity  of  aa  o^ 
der  of  the  Interstate  Commeroe  CommisMa 
requiring  the  appellants  "to  eease  and  de- 
sist on  or  before  the  1st  day  of  April,  IM 
from  further  maintaining  or  enforeieg  tkt 
unlawful  advance  of  2  eents  per  100  poeadik 
or  the  said  unlawful  rates  reoulti^  thnt- 
f rom,  for  the  transportation  of  lumber  fnai 
shipping  points  *on  defendanta"  respNCi«v[4i 
lines  in  the  state  of  Louisiana  east  of  tki 
Mississippi  river,  and  in  the  states  of  Xi^ 
sissippi  and  Alabama  to  Cindnnati,  Lsaii- 
ville,  Evansville,  Cairo,  and  other  pulats  so 
the  Ohio  river  commonly  called  and  kM«B 
as  Ohio  river  pointa." 

The  order  was  made  in  the  matter  of  tki 
complaint  filed  with  the  Commieeioa  by  tki 
Central  Yellow  Pine  Asaodation,  an  insorp- 
rated  association  composed  of  peTSonaif^ 
and  corporations  engaged  in  the  haaiBiai  af 
manufacturing  yellow  pine  Iwnbar  la  Ihi 
states  of  Mississippi,  Alahnnn,  and  IM 
part  of  Louisiana  east  of  the 
river. 

The  complaint  charged  that  the  i 
were  common  earriera  1^  rnil,  e^agall  ia  h- 
terstate  < 
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in  the  transportation  of  yellr>\i?  pine  lumber 
from  tike  mills  and  lumber  pin  tits  of  the 
members  of  the  Yellow  pjno  Lumber  Aaao- 
elation  to  the  tenriftory  known  as  the  "Cen- 
tral Freight  Association  territory/'  which 
lies  on  the  north  of  the  Ohio  river  and  on 
and  between  the  Misa'asippi  river  on  the 
west  and  a  line  running  tbruugb  Buffiito  and 
Pittsburg  on  the  eaat*  and  tbat  the  members 
of  the  association  are  dependent  upoo  ^pp^^- 
lants  for  the  transportation  of  their  lumber 
to  the  markets  of  the  country;  thnt  the  ap- 
pellants and  the  railways  carrying  yellow 
pine  lumber  to  tl^e  same  markets  from  the 
territory  west  of  the  Misaiamppi  rtver,  em- 
bracing the  states  of  Texas,  Arkansas,  and 
that  part  of  Louisiana  west  of  the  river* 
by  agreement  or  concert  of  action  advanced 
the  rate  on  yellow  pine  lumber  from  the 
territories  both  east  and  west  of  the  Mis- 
sissippi  river  on  and  beyond  the  Ohio  river 
in  Central  Freight  Association  territory  2 
cents  per  100  pounds.  The  advance  waa 
made  applicable  south  of  the  Ohio  river  and 
effective  on  and  from  April  16,  1903,  except 
as  to  the  Louisville  &  Kasbvilte  road,  as  to 
which  it  became  effective  June  22»  190^^  And 
it  was  alleged  that  such  advance  was  '^un- 
just,  unreasonable,  aa  well  aa  diacritninative, 
in  violation  of  the  aft  to  refjulate  com- 
merce."  The  answer  of  the  railways  admit- 
ted the  advance,  but  denied  that  it  had  the 
c43]*character  and  effect  charged,  but  alleged 
that,  on  the  contrary,  it  was  reasonable  and 
just  and  not  in  violation  of  law.  The  an- 
swers also  specifically  justified  the  advance 
by  the  conditions  id"  the  nmrket  and  the 
traflJic,  including  coinprtiLion,  and  the  costs 
of  operating  the  roJid?*,  Tt^stimony  was 
taken  on  the  issues  thus  4"ormed. 

The  Commission  sustsiined  the  complaint 
and  made  the  order  n^cited  above.  10  In- 
ters. Com.  Rep.  50,*>.  Tlip  railways  refused 
to  obey.  The  Commis^t.^inn  then  instituted 
this  proceeding  in  the  cir(.*nit  court  of  the 
United  States  for  the  eastern  district  of 
Louisiana,  where  further  proof  was  taken 
and  a  decree  rendered  which  nffirmed  the 
order  of  the  Commias^ion  and  made  it  the 
order  of  the  court.  The  roindH.  were  also 
enjoined  from  further  diarjbr'dientw!  to  the 
order.  No  opinion  wna  fib^d.  The  tci^ttmony 
was  voluminous,  and  thp  report  and  findings 
of  tlie  Commission  iir^^  VH^ry  \onp;.  They  are 
reported  in  10  Inters,  Com.  Rep.  505,  supra, 
Tlie  conchisi(>ii>^  of  tli''  fVonmif^^ion  nre 
mingled  somewhat  with  le;^ul  argumeOtSt 
but  the  following  may  In*  selected  as  im- 
portant and  pertinent  to  the  cpiestions  wbtch 
the  controversy  preH»*rit9; 

The  himber-produf-ing  dUtricta  are  di- 
vided in  territory  fl)  we^^t  of  the  Mi-flisig- 
sippi  river;  (2)  territory  ni^st  of  thp  river; 
and  (3)  southeastern  territurv,  eomposed  of 
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the  states  of  Georgia,  Florida,  and  part  of 
Alabama,  The  Uimfaer  of  eaob  of  these  dis- 
tricts competes  in  the  sale  of  their  products 
in  ^'Central  Frei(^ht  Association  territory." 

The  roads  of  the  appetlants  are  located 
in  and  serve  the  second  of  these  territories^ 

The  advance  in  rates  was  made  as  well 
in  territory  west  of  the  MiaaiBsippi  river, 
*'and  waa  made,  in  fact,  though  not  ex- 
pressly, by  agreement  between  the  defend- 
ants (appellants)  and  the  roads  west  of  the 
river/*  after  several  meetings,  at  a  consul ta^^ 
tion  between  the  representatives  of  the 
roads.  The  roads  cast  of  the  river  took  the 
initiative. 

At  Cairo  traffic  from  a  large  portion  of 
the  lumber- producing  districts  meets  or  con- 
verges en  route  to  destination.  The  *rates[44!4] 
on  other  Ohio  river  cro« sings  are  based  ,on 
Cairo;  that  is,  they  bear  a  fixed  relation 
to  the  Cairo  rate*  berng  advanced  or  reduced 
aa  that  rate  ia  advanced  or  reduced.  The 
through  rates  to  points  beyond  the  Ohio 
river  in  Central  Freight  Association  terri- 
tory are  made  up  of  the  full  local  rates  of 
the  roads  north  of  the  Ohio  as  the  pro 
portions  of  those  roada.  Whatever  is  left 
of  the  through  rates  are  the  proportions  of 
the  roads  aouth  of  the  Ohio.  The  ratea  to 
interior  points  north  of  the  Ohio  are  mndo 
on  the  lowest  combination  rates  to  the  Ohio 
plus  the  rates  beyond,  and  are  blanket  rates, 
bein^  the  same  from  all  shipping  points  or 
points  of  prodiiotion  to  the  same  destina- 
tion. The  rates  to  the  Ohio  are  to  the  itortU 
bank  and  include  the  bridge  tolls. 

There  are  divisions  of  rates  south  of  the 
Ohio  between  what  are  termed  the  "orig- 
inating'^ roadSt  on  wh'ch  the  lumber  is  prin* 
cipally  manufactured,  and  the  roads  inter- 
medjiite  between  them  and  the  river. 

There  bad  been,  from  time  to  time, 
changes  or  fluctuations  in  the  rate.  Prior 
to  1S0+  the  roads  west  of  the  Mississippi 
claimed  and  were  allowed  a  differential  of 
2  cents.  This  plnced  at  a  disadvantage  tlie 
shippers  east  of  the  Mississippi,  and  a  re- 
adjustment of  rates  was  made,  and  on  Maj 
I,  I804t  the  rate  to  Cairo  from  east  of  the 
Mississippi  was  reduced  to  13  cents  per  100 
pounds,  the  rate  in  force  from  west  of  the 
if' ^sissippi.  This  rate  remained  until  Sep- 
temher  9,  1S90,  about  five  years*  when  it 
waa  advanced  to  14  cents,  and  so  remained 
until  April  15,  1903,  nearly  four  years,  when 
the  advance  of  2  cents  compkined  of  wa» 
niiide. 

The  railroads  west  of  the  MrssisBipp! 
make  a  certain  allowance  to  the  mills  which 
have  'logging  roads/*  that  is,  roads  bf 
which  logs  are  hauled  from  the  timber  to 
thi>  mills.  This  is  called  "tap  line  a1* 
lowance     or    division,"     It     ranges     1     to 
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2  cents  per  100  pounds,  up  to  as  high  as  6 
cents,  and  varies,  to  some  extent,  according 
to  the  destination  of  the  traffic.  The  mills 
east  of  the  river  have  logging  roads  also,  but 
appellants  make  no  allowance  to  them.  The 
£445] only  exception  'is  the  Mobile  &  Ohio  road, 
which  grants  allowances  to  about  four  mills 
on  its  line.  The  New  Orleans  &  North- 
eastern road  put  in  a  tap  line  allowance  of 
2  cents,  but  other  roads  east  of  the  river 
objected,  and  it  was  withdrawn.  There  does 
not  appear  to  be  any  reason  for  such  allow- 
ance west  of  the  Mississippi  which  does  not 
apply  east  of  that  river,  and  it  amounts  to 
a  rebate  or  reduction  from  the  regularly 
published  rate,  and  gives  an  advantage  to 
the  mills  west  of  the  Mississippi  over  those 
east,  although  the  published  rates  from  both 
are  the  same. 

The  lumber  business  had  grown  from  its 
inception  and  was  largely  and  possibly  more 
prosperous  than  it  had  been  before,  but  the 
proof  does  not  show  that  for  two  or  three 
years  preceding  the  advance  the  prices  of 
mill  products  had  materially  increased  or 
that  the  profits  realized  were  unusual  or  ex- 
cessively large. 

As  to  the  operating  expense  of  the  roads 
the  Commission  said: 

"The  proof  shows  increases  in  wages  and 
in  prices  of  material  and  equipment,  but 
not  in  a  marked  degree  for  the  two  years, 
1901  and  1902,  immediately  preceding  the 
advance  rate.  These  increases  have  doubt- 
less added  materially  to  operating  expenses, 
but  the  total  annual  increases  in  those  ex- 
penses are,  of  course,  due  only  in  part  to 
the  advances  in  wages  and  prices  of  supplies 
and  equipment.  They  are  attributable  in  a 
great  measure  to  the  constant  growth  or 
enlargement  of  the  business  of  the  roads. 
Not  only  has  the  lumber  business  of  the 
roads  greatly  increased,  but  their  business 
in  general.  The  greater  the  volume  of  busi- 
ness, the  greater  is  the  aggregate  cost  of 
conducting  it:  or.  in  other  words,  of  oper- 
ating the  roads.  The  total  operating  ex- 
penses of  the  roads,  as  reported  by  them, 
have  also  been  much  enlarged  by  the  in- 
clusion therein  of  large  expenditures  for  per- 
manent  improvements. 

*' While  the  operating  expenses  of  the  de- 
fendants have  constantly  grown,  the  gross 
[446]oarnings  from  operation  have  also  'increased 
from  year  to  year  to  such  an  extent  as  to 
have  resulted  in  a  constant  increase  in  net 
earnings.  This  is  shown  in  the  tables  set 
forth  in  our  findings  of  fact    (finding  14)." 

Siifticient  cause  was  not  shown,  either  in 
the  alleged  profit  in  the  lumber  business  or 
in  the  incroa^ed  cost  of  operating  the  roads, 
for  the  advance  in  the  rate^  on  lumber. 
And,  answering  thc^  ontentiov  *hat  the  for- 
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mer  rate  was  not  adequately 
the  Commission  expressed  the  view  tkil 
"reasonableness  in  this  sense  of  a  ntc  oa 
a  single  article  of  traffic  is  one  of  alnoit 
insuperable  difficulty."  And  further,  thsi 
the  value  of  the  entire  property  of  a  nei 
"can  shed  but  little,  if  any,  light  apoa  the 
question."  The  rate  on  one  article  ai^ 
reasonably  or  unrei^sonably  be  high  and  the 
total  of  rates  be  remunerative  or  otherwise. 
But,  it  was  concluded,  even  if  that  be  a  wm- 
taken  view,  it  was  impoaaible,  with  aay  dt- 
gree  of  accuracy,  to  determine  from  the  vo- 
luminous and  conflicting  testimony  on  the 
subject  introduced  in  behalf  of  heth  paitia 
what  was  the  value  of  the  property  em- 
ploy ed  by  the  roads.  The 
thought  that  the  elements  to  be  < 
in  determining  the  reasonableness  of  aa  ti- 
tire  system  of  rates  were  "widely  variaai* 
from  those  to  be  considered  in  detcnuaieg 
the  reasonableness  of  a  single  rate,  and  «• 
pressed  the  elements  upon  which  the  latt« 
depends  to  be  **the  value,  volume,  and  oth« 
characteristics  affecting  the  tranqiortatioa 
of  the  particular  commodity  to  which  it  ii 
applied.''  The  Commission  referred  to  ill 
findings  of  facts  as  having  "many  thimi 
disclosed  by  the  evidence"  whieh  bore  direct- 
ly upon  the  reasonableness  of  the  partiadar 
rate  in  question,  and  which  aided  it  in  ar- 
riving at  a  correct  judgment  in  respect 
thereto,  saying  that: 

"In  the  first  place,  the  present  advaaerf 
rate  is  the  last  (up  to  date)  of  a  seriss  ef 
advances,  and  was  made  by  joint  or  eoMeit- 
ed  action  of  the  carriers.  It  ia  rlsimtri  kj 
them  that  in  advancing  the  imte  they  actii 
independently,  each  for  itself,  but  the  praof 
shows  conclusively  that  the  advance  was  the 
outcome  of  a  concert  of  action  and  a  pervi- 
ous understanding  'between  the  eompsaissjli 
Through  their  authorised  ofDcial  repwset- 
atives  they  conferred  with  each  other  i«- 
peatedly  as  to  the  making  of  an  adv 
recognized  the  fact  that,  hMause  of  < 
tion  in  common  markets  between  the  Imh 
ber-producing  districts  served  by  them,  tke 
advance  should  be  from  all  those  d'flficlB 
or  none,  and  finally  they  all  praara|^lrf 
the  advance,  to  Uke  elTeet  at  exactly  tke 
same  tiine  for  exactly  the 
This  concurrence  of  action 
only  between  the  railway 
parties  defendant  in  this  ease,  aad  Ii 
relation  to  the  rates  dmrged  by 
was  participated  in  by  the 
roads  serving  the  territories  ^ 
east  of  the  Mississippi  river  * 

The  14-oent  rate  in  fone  at  tkt  teii  ft 
the  advanos  had  i  Mitntahwi  mm^ 

four  years,  and  a  suii  loww  rata,  IS  Mii^ 
had  been  maintained  :       Ike 
years  and  four  ikad  tka  \ 
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of  the  officers  of  the  roadM  was  that  there 
was  a  profit  in  both  rntes.  The  answer  also 
adniitred  profit,  but  avc^rred  that  lumber 
"was  not  an  exceeding! j  proiitable  coiumodi- 
ty."    The  Commission  saidi 

"No  reason  is  given  or  shown  why  lum- 
ber should  be  singled  out  as  a  commodity 
upon  which  an  ^exceedingly*  largt  profit 
should  be  earned.  A  reasonable  profit  is  all 
the  defendants  are  entitled  to,  and  the  tes- 
timony is  far  from  convincing  us  that  the 
profit  under  the  14 -cent  rate  was  not  rea- 
sonable or  would  not  now  be  reasonable. 
As  stated  in  our  'Findings  of  Facts/  the 
14 -cent  rate  appears  to  be  reasonably  high 
when  compared  with  the  rates  on  other  com- 
modities which  are  at  all  analogous  to  lum- 
ber in  respect  to  value,  volume^  and  the 
v^arious  conditions  afTecting  the  service  of 
transportation.  During  the  period  from 
1894  to  1899,  while  the  13  cent  rate  was  op- 
erative, there  were  large  annual  increases 
in  the  net  earnings  of  the  defendantsi  and 
the  same  was  the  case  from  1809  to  190^^, 
while  the  14-cent  rate  was  operative  (find- 
ing 15).  During  those  periods  there  was 
r48]also  a  large  'growth  in  the  tonriage  of  lum- 
ber hauled  by  the  defendants,  and  therefore 
their  increases  in  net  earninga  were  In  part, 
at  least,  derived  from  the  lumber  trailic  un- 
der those  rates.  Dividends  have  been  de- 
clared during  thof^e  periods,  and  In  addition 
considerable  surpluses  have  been  reported 
(finding  16),  and  Large  sums  bave  been  in- 
vested in  permanent  improvements  or  bet* 
terments    (finding  14)." 

The  seventh  and  eighth  conclusioDS  of  the 
Commission  we  give  entire,  as  follows: 

"The  defendants,  other  than  the  originat- 
ing roads,  complain  of  the  small  amount  of 
revenue  or  low  rate  per  ton  per  mile  realiified 
by  them  out  of  their  proportions  of  the 
through  rates.  Thi^t  is  due  to  the  large  al- 
lowances out  of  the  rat  OS  made  to  the 
originating  roads.  fSee  findhij^s  3  and  4.) 
Those  allowances  commeneed  under  the  low- 
er rates  in  force  prior  to  the  advance,  and 
raise  the  presumption  thiit  thofse  lower  rtites, 
minus  the  allowances,  were  then  considered 
reasonably  remunerative  for  the  remaltider 
of  the  hauls  to  the  Ohio  river  ernssinga-  As 
the  2  cents  advance  goeSs  entirely  to  the 
roads  continuing  the  transportation  on  to 
the  Ohio  and  none  of  it  to  the  originating 
roads,  the  inference  ia  that  advance  was 
made  solelv  with  a  view  uf  increasing  the 
proportions  of  thf^  former  roads.  If  the 
allowances  to  the  orifrinating  roads  are  un- 
reasonably lar*;o.  iis  they  appear  to  be  from 
a  distant  standpoint,  and  rrinnlt  in  unrea- 
sonably low  proportions  to  tb*^  other  roads, 
this  cannot  be  remedied  by  an  advance  in 
the  total  through  rates  charged  the  public, 
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It  is  the  total  rate,  and  not  its  prcportionSt 
which  is  in  issue, 

"Although  l>oth  the  net  and  gross  earn- 
ings of  the  defendants  have  grown  from 
year  to  year,  the  percentages  of  what  are 
reported  by  the  defendants  as  'operating 
^txpeuses*  to  earnings  have  a  I  bo  some  what 
incveased  (table,  finding  14),  and  thits  is 
urged  as  showing  the  neeesfiity  for  an  ad- 
vance in  the  luml»^r  and  some  other  rates. 
It  is  to  be  noted  that  these  operating  ex- 
penses  embrace  large  annual  expenditures 
for  real  estate,  right  of  way,  tunnels, 
bridges,  and  other  strictly  •permanent  im  [449j 
provementfi,  and  also  for  equipment,  such 
as  locomotives  and  cars." 

And  the  Commission  said  repairs  whether 
to  improvement  or  equipment,  were  properly 
chargeable  to  operating  expenses,  but  that 
expenditures  for  improvements  and  equip- 
ments should  not  "be  taxed  as  part  of  tlie 
current  or  operating  expenses  of  a  single 
year,  but  should  be,  so  far  as  praeticabte, 
and  BO  far  as  rates  exacted  from  the  public 
are  concerned^  ^projected  proportionately 
over  the  future,*  "  It  was  said  further,  if 
such  expenditures  should  be  deducted  from 
the  annual  operating  expenses  it  would  be 
found  that  the  percentage  of  operating  ex- 
penses to  earnings  hod,  in  some  instances, 
diminished,  and  in  others  increased,  to  no 
material  extent. 

The  tenth  and  elevfuth  conclusion*  are 
as  follows: 

"10*  The  general  rule  is,  the  greater  the 
tonnage  of  an  article  of  triifbi\  the  lower  is 
the  rate.  No  rule  is  more  itrmlj*  grounded 
in  reason  or  more  universalh'  recognized  bj 
carriers.  It  is  because  of  the  greater  densi- 
ty of  traffic  north  of  the  Ohio  river  in  Cen- 
tral Freight  Association  territory  and  in 
eastern  territory  that  rate.i  in  general  are 
materially  lower  in  those  territories  than 
in  southern  territory.  The  defendants  have 
made  yellow  pine  lumber  an  exception  to  this 
rule;  while  the  tonnage  in  general  of  the 
defendants  and  lumber  tonnage  in  particu- 
lar have  grown  greatly,  the  lumber  rate  has 
not  been  lowered,  but  has  tjeen  materially 
advanced.  Moreover,  the  testimony  h  that 
'a  decrease  in  the  rates  on  traffic  in  general 
has  been  going  on  throughout  the  United 
States  since  the  improvements  in  trans- 
portation  have  been  put  in  operation  j*  here, 
again,  lumber  baa  lieen  taken  from  under, 
and  deprived  of  the  benefits  of,  the  general 
rule, 

'IL  As  said  in  Marten  v,  Louisville  &  N. 
R,  Co.  9  Inters.  Com,  Hep  589,  and  shown 
by  the  proof  in  this  mse,  'lumber  is  an  In- 
expensive  freight  and  only  a  few  other  com- 
modities furnish  to  carriers  so  large  a  ton- 
nage,' The  lumber  business  is  constant, 
yielding  the  carriers  revenue  all  the  year; 
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no  special  equipment  is  coDstriicted  or  fur- 
|460]nished  for  its  carriage;  it  is  'loaded  by  the 
shipped  and  unloaded  by  the  consij^iee,  and 
where  open  cars  are  furnished.,  the  shipper  is 
required  at  considerable  expense  to  equip 
them  so  as  to  protect  the  load  and  the 
■  train;  there  is  small  risk  incident  to  its 
transportation,  and,  in  case  of  accident,  the 
damage  is  insignificant.  For  these  reasons 
lumber  should  be  given  rates  which  are 
relatively  low. 

"Our  conclusion  on  the  whole  is  that  the 
advance.  April  15,  1903,  of  2  cents  in  the 
Cairo  rate  (with  a  corresponding  increase 
in  the  rates  to  the  other  Ohio  river  cross- 
ings) was  not  warranted  under  all  the  facts 
in  evidence,  and  that  the  resultant  increased 
rate  is  unreasonable  and  unjust.  An  order 
will    be    issued    in    accordance    with    these 


^Ir.  Ed.  Baxter  argued  the  cause  and  filed 
a  brief  for  appellants: 

The  interstate  commerce  act  provides 
for  and  prescribes  indirectly  a  standard,  by 
comparison  with  which  it  may  be  deter- 
mined whether  a  given  rate  is  or  is  not  to 
be  deemed  unreasonable  (i.  c,  in  and  of 
itself)  within  the  meaning  of  the  act;  and 
that  standard  is  the  rate  adopted,  printed, 
and  kept  posted,  as  required  by  the  stat- 
ute, by  those  en'raged  in  the  business,  and 
subject   to  tlie  effect  of  free  competition. 

Van  Patten  v.  Chicago.  M.  &  St.  P.  R. 
Co.  81  Fed.  545;  Kinnavey  v.  Terminal  R. 
Asso.  81  Fed.  802;  Texas'  &  P.  R.  Co.  v. 
Mugg.  2(V2  U.  S.  242.  ^0  L.  ed.  1011,  26  Sup. 
Ct.  Rep.  tJ2S. 

Permanent  improvements  and  equipment 
are  properly  chargeable  to  operating  ex- 
penses. 

Union  P.  R.  Co.  v.  United  States.  90  U. 
S.  420.  421,  25  L.  ed.  282,  283. 

yeith»»r  the  Commission  nor  the  court 
had  jurisdiction  to  determine  the  reason- 
ableness of  the  proportions  of  a  through 
rate. 

11  Ann.  Rep.  T.  C.  C.  1807,  p.  27. 

The  findings  of  fact  made  by  the  Com- 
mission in  the  case  at  bar  are  not  conclu- 
sive on   this  court. 

Texas  &  P.  R.  Co.  v.  Interstate  Com- 
merce Commission.  1«»2  U.  S.  235.  2.38,  239, 
40  L.  e<l.  953,  954,  5  Inters.  Com.  Rep.  405, 
1«  Sup.  Cl.  Rep.  ^iW:  r.^iuisville  &  X.  R. 
Co.  V.  IVhlmer.  175  U.  S.  070.  44  L.  ed.  319, 
20  Sup.  Ct.  Rep.  200:  Interstate  Commerce 
dnmiission  v.  Alabama  Midland  R.  Co. 
168  U.  S.  175.  42  L.  ed.  420.  18  Sup.  Ct. 
Rep.  45;  Interstate  Commerce  Coni mission 
V.  Atchison.  T.  &  S.  1>  R.  Co.  4  Inters. 
Com.  Rop.  32.1.  50  Ted.  304;  Interstate  j 
Commerce  Conimi-^i-tii  v.  Leiiigh  \:;lli'y  IX. 
Co.  ;j  Inters.  Com.  Uej).  706,  49  Fed.  ISO;  ' 
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Kentucky  &  I.  Bridge  Co.  ▼.  Louimlle  & 
X.  R.  Co.  2  L.R.A.  289,  2  Inters.  Com.  Rcf. 
351,  37  Fed.  614. 

The  finding  made  by  the  Commission  oi 
a  mixed  question  of  law  and  fact  is  ii3( 
entitled  to  as  much  weight  as  the  geoertl 
verdict  of  a  jury. 

Kentucky  &  I.  Bridge  Co.  ▼.  Louisville 
Si  y.  R.  Co.  Bupra;  Shinkle,  W.  ft  K.  Co. 
V,  Louisville  ft  N.  R.  Co.  62  Fed.  893. 

The  finding  made  by  the  Commission  on 
a  mixed  question  of  law  and  fact  is  net 
entitled  to  as  much  weight  as  the  gvnend 
finding  of  a  court. 

Xorris  v.  Jackson,  9  Wall.  128,  129.  19 
L.  ed.  609;  Miller  ▼.  Brooklyn  L.  Ins.  (*0w 
12  Wall.  297,  20  L.  ed.  398;  Martintoa  t. 
Fairbanks,  112  U.  S.  672,  673,  28  L.  ed. 
863,  864,  5  Sup.  a.  Rep.  321. 

Mr.  L.  A.  Shaver  argued  the  cause  and 
filed  a  brief  for  appellee: 

When  carriers  advance  a  rate  whidi  has 
been  for  some  time  in  force  the  bnrdci 
is  upon  them  to  show  suflScient  groundi 
for  such  advance. 

17  Am.  ft  Eng.  Enc.  Law,  p.  133;  Holma 
V.  Southern  R.  Co.  8  Inters.  Com.  Ktp. 
568. 

Where  the  Commission  has  duly  invei- 
tigated  the  facts,  and  the  court  below  hu 
sust^iined  the  finding  of  the  Commiuios 
on  such  investigation,  this  court  will  de- 
cline to  undertake  an  original  invettigs- 
tion  of  the  facts  on  its  own  account,  and 
will  not  set  aside  the  findings  of  the  Cob- 
mission  except  in  a  clear  case  of  error. 

Cincinnati,  N.  0.  ft  T.  P.  R.  Co.  r.  Is- 
terstate  Commerce  Commission.  162  C.  S. 
194,  40  L.  ed.  938.  5  Inters.  Com.  Kep.  91. 
16  Sup.  Ct.  Rep.  700;  Louisville  ft  N.  R. 
Co.  v.  Behlmer.  175  U.  S.  675.  41  L  el 
319,  20  Sup.  Ct.  Rep.  209;  East  Tennewt, 
V.  ft  O.  R.  Co.  V.  Intaratate  Oommerw 
Commission.  181  U.  S.  27,  45  L.  ed.  729.  21 
Sup.  Ct.  Rep.  516. 

The  presumption  will  always  be  tkst 
the  compensation  charged  for  a  service  or 
thing  is  sufficient  to  be  reasonable. 

Interstate  Commerce  Commi«sion  v.  EsA 
Tennessee.    V.   ft    (?.    R.   Co.    85    Fed.  Ill 

Mr.  T.  M.  Miller  alto  argued  the  csa^t 
and  filed  a  brief  for  appellee: 

While  the  Interstate  Commerce  Cmnaw- 
sion  is  not  a  court.  It  is  an  adrainistmtiit 
body,  exercising  quasi- judidml  powers,  aaA 
its  decisions  are  entitled  to  the  higfcsit 
respect  by  the  Federal  oourta. 

Interstate  Commerce  Gommisaion  v.  Cb- 
cinnati,  N.  0.  ft  T.  P.  R.  Co.  5  Intera.  CoMi 
Rep.  131.  64  Fed.  061. 

In  respect  to  interstate  oomnMne  aift- 
ters.  governed  by  the  law.  tlw  CcmmSUilt^ 
may  be  regarded  as  the  general  relnee  if 
each  and  e^-ery  eireuit  eoort  of  tke  UMM 
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States,  upon  which  juri^dictioEi.  is  cod- 
ferred,  for  enforcing  the  rights,  dutiea,  aaid 
obligations  recognised  and  enforoed  by  said 
law. 

Kentucky  &  L  Bndge  Co.  t.  LQuiiville 
&  N.  R.  Co.  2  LJIA.  289,  2  Inters,  Com, 
Rep.  361,  37  Fed.  567. 

The  findings  of  fa^ct  of  the  CommisBion 
are  prima  facie  evidence  of  the  facta 
found. 

Interstate  Commerce  Commiaiion  v,  Atch- 
ison, T.  &  S.  F.  R.  Co.  4  Inters.  Com. 
Rep.  323,  60  Fed.  2ft5j  Tift  v.  Southern  R. 
Co.  138  Fed.  753;  Interstate  Commerce 
Conunission  v.  Louisville  &  N,  R,  Co.  118 
Fed.  613;  Interstate  Commerce  CommiMion 
V.  Louisville  &  K  R.  Co.  102  Fed,  709- 
Interstate  Commerce  Commission  v.  Louis- 
ville &  N.  R.  Co.  100  U.  S-  275.  47  L.  ed. 
1048,  23  Sup.  Ct.  Rep.  687^  Louis ville  &  N. 
R.  Co.  V.  Behlmer,  175  U.  S.  646,  44  L.  ed. 
309,  20  Sup.  Ct.  Rep.  209. 

The  Interstate  Commerce  Commissiont 
by  reason  of  the  experience  of  its  members 
in  this  kind  of  coat,rov€'rBy,  and  their 
great  opportunity  for  full  informattotit 
is,  in  a  sense,  an  expert  tribunaL 

East  Tennessee,  V.  &  G,  R.  Co.  v.  Inter- 
state Commerce  Commission,  39  C.  C  A. 
413,  99  Fed.  64;  Interstate  Commerce  Cora* 
mission  v.  Southern  P.  Co.  123  Fed.  6Q3. 

The  reasonableness  of  a  given  rate,  and, 
by  consequence,  the  reasonableness  of  any 
advance  upon  such  rate,  are  qiiestions  of 
fact. 

Louisville  &  N.  R,  Co.  v.  Behlmer,  supm. 

Mr.  Marcellus  Green  also  arguesi  the 
cause,  and,  with  iMr.  Canier  Wynn  Greeo, 
filed  a  brief  for  appellee: 

The  question  of  the  reaaonjihleni?ss,  i^el 
non,  of  a  rate,  is  a  question  of  fact.  The 
Commission,  a  body  nf  rate  expt?rts.  Jikilled 
in  the  knowledge  of  conditions,  of  environ- 
ment, and  of  transportation  relations 
(East  Tennessee,  V.  &  G.  R.  Co.  v.  loter- 
state  Commerce  Conimisfiion.  39  0.  C.  A. 
413,  99  Fed.  52),  and  peculiarly  fitted  to 
determine  the  que-itinn  of  rejisotmbleness 
of  a  rate  (Tift  v.  Southern  R,  Co.  138  Fed. 
753),  with  the  witnessed  l>efore  it.  »nil  who, 
like  a  jury,  siw  llu^m  and  their  instnner  of 
testifying,  on  a  conlliet  of  evidence,  haij 
found  the  facts  aj^airist  the  defendants. 
The  stattite  gives  to  this  finding  the  effect 
of  being  prima  facie  evidenct?  of  correct- 
ness.  In  probative  force,  its  thidin;js  carry 
greater  wcifrht  than  prima  facie  i^vjdence 
because  of  its  ability,  experieaee,  and 
;^reat  learning  on  these  questions. 

Where  a  master  and  the  circuit  court,  or 
the  district  and  eirfuil  courts  concur  in 
findings  of  fact,  thi'v  will  not  be  disturl>pd 
on  appeal  unless  there  is  no  evidence  to 
support  them. 
206  U.  S.  U.  S.,  Book  51.  ; 


Schwartz  v.  Duss,  1S7  U,  S.  10.  47  L.  ed> 
53,  23  Sup,  a.  Rep.  4,  43  C.  C.  A.  3£3,  103 
Fiid,  mil  Murphy  v.  Southern  R.  Co.  53 
C.  C.  A.  477,  115  Fi3d.  257;  Dnivo  v,  Fsibel, 
132  U.  8.  487,  33  L.  ad,  421,  10  Sup.  Ct.  Rep. 
170. 

This  bill  is  in  the  nature  of  an  appem! 
from  the  judgment  of  the  Commission,  and 
while  the  decree  in  the  Tift  Case  was  in 
another  proceeding,  it  was  an  adjudication 
upon  common  questions  of  law  aud  fact^ 
and,  as  such,  should  be  tantamount,  as  evi- 
dence, to  an  adjudication  of  the  like  ii- 
aues  here. 

1  Pom,  Eq.  Jur,  fl  245,  253.  255,  250; 
Sharon  v.  Tucker,  144  U.  S.  533,  3G  L.  ed. 
532,  12  Sup.  CL  Rep.  720  j  Virginia'Cara- 
lidii  Cli(?mical  Co.  v.  Home  Ina.  Co.  51  C. 
C.  A.  21,  113  Fed.  1;  Crawford  v.  Mobile,  J. 
A  K.  C.  R.  Co.  83  ms3.  717,  10*2  Am.  St, 
Rep.  476,  35  So.  940. 

The  burden  of  proof  was  an  the  railroads 
to  show  that  the  cotidittons  had  to 
changed  as  to  justify  the  advance. 

Tift  V.  Southern  R.  Co.  13S  Fed.  753; 
1  Green  1.  Et.  I  41  j  Holmes  v.  Southern  R. 
Co.  8  Inters.  Com,  Rep,  508;  Mc^forran  v. 
Grand  Trunk  R.  Co.  2  Inters.  Com.  Rep, 
604. 

The  Commission  had  plenary  power  to 
make  the  ardor  complained  of,  Lind  the 
circuit  court,  upon  the  complaint  of  the 
Commission*  had  jurisdiction  to  enforce  it. 

Texas  k  P.  R.  Co.  t.  Abilene  Cotton  Oil 
Co.  204  U.  S.  42G,  ante,  553,  27  Sup,  Ct. 
Ri^j^.  350. 

Mr,  Justice  McKenna  delivered  the  opin* 
ton  of  the  court : 

Counsel  for  appellants  in  bia  oral  argu- 
ment made  the  declaration  that  it  would 
not  be  neeessary  for  this  court  to  open  th« 
pages  of  testimony  contained  in  the  record, 
and  says  in  his  supplemental  brief: 

"I  do  not  inaiat  th»t  this  court  shall  read 
the  voluminous  testimony  contained  in  these 
records^  but  I  do  most  respectfully  ask  it 
to  lay  down  the  rules  or  principles  of  trans- 
portation law  which  are  fairly  involved  in 
the  just  determination  of  these  cases,  and  to 
remand  them  to  the  CommiHsion^  to  be  re- 
examined upon  the  testimony  in  conformity 
with  the  principles  of  transportation  la\^ 
to  be  announced  by  this  court." 

To  what,  then,  shall  we  resort!  How 
shall  we  determine  what  'principles  of 
transportation  law^'  were  involved!  How 
determine  whether  they  were  recognised  and 
applied,  or  denied  and  rejected,  by  the  Com 
mission,  and,  necessarily,  by  the  circuit 
court?  An  examination  of  the  testlmotiy, 
by  coneeaftion  of  counsel,  is  out  of  the  quei^' 
iion.  And  the  findings  of  the  Commission 
are  made  by  law  prima  facie  true.  This 
1  1133 
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court  has  ascribed  to  them  the  strength  due 
to  the  jiidgnuMits  of  a  tribunal  appointed  by 
law  and  informed  by  experience.  Louisville 
&  N.  R.  Co.  V.  Behlmer,  175  U.  S.  648,  44 
L.  ed.  309,  20  Sup.  Ct.  Rep.  209;  East  Ten- 
nessee, V.  &  G.  R.  Co.  V.  Interstate  Com- 
merce Commission,  181  U.  S.  1,  27,  45  L.  ed. 
719,  729,  21  Sup.  Ct.'Rep.  516.  And,  in  any 
special  case  of  conflicting  evidence,  a  proba- 
tive force  must  be  attributed  to  the  findings 
of  the  Commission,  which,  in  addition  to 
"knowledge  of  conditions,  of  environment, 
and  of  transportation  relations,"  has  had 
the  witnesses  before  it  and  has  been  able  to 
J455]judpfe  of  them  and  'their  manner  of  testify- 
ing. In  the  case  at  bar  these  considerations 
are  reinforced  by  a  concurrent  judgment  of 
the  circuit  court. 

The  question  is  one  of  the  reasonableness 
of  a  rate,  and  such  a  question  was  said  to 
be  one  of  fact  in  Texas  &  P.  R.  Co.  v.  In- 
terstate Commerce  Commission,  162  U.  S. 
107,  40  L.  ed.  940,  5  Inters.  Com.  Rep.  405, 
16  Sup.  Ct.  Rep.  666;  Cincinnati,  N.  0.  A  T. 
P.  R.  Co.  v.  Interstate  Commerce  Commis- 
sion, 162  U.  S.  184,  40  L.  ed.  935,  5  Inters. 
Com.  Rep.  391,  16  Sup.  Ct.  Rep.  700.  In 
these  cases,  however,  it  was  declared  that 
the  conclusions  of  the  Commission  are  sub- 
ject to  review  if  it  excluded  **facts  and  cir- 
cumstances that  ought  to  have  been  con- 
sidered." Upon  this  declaration  appellants 
rely,  and  justify  ttieir  invocation  that  this 
court  express  and  enforce  the  principles  of 
transportation  which,  they  contend,  the 
Commission  disregarded;  and  appellants 
venture  the  observation  that  unless  this  be 
done  "there  will  be  no  settled  principles  of 
law  for  the  guidance  of  either  the  Commis- 
sion or  of  the  courts,"  and  that  **the  inter- 
state railroad  companies  will  be  the  only 
persons  in  this  country  who  will  not  be  able 
to  obtain  t)ie  opinion  of  the  courts  upon 
questions  of  law  which  vitally  affect  their 
intcp'st."  Wi'  think  the  apprehension  is 
^'ruundless  uthI  is  demonstrated  to  be 
j^'roundless  by  the  cases  cited.  In  all  of 
them  legal  propositions  were  reviewed  as 
elements  in  the  inquiry  of  the  reasonable- 
ness of  a  rate.  Those  cases,  however,  are 
in  marked  contrast  to  the  pending  case.  It 
will  be  observed  that  in  them  the  instances 
were  very  simple.  There  was  a  salient  cir- 
cumstance in  each  of  them  about  which 
there  was  no  uncertainty.  In  other  words, 
it  was  unconfused  by  dispute  and  was  not 
put  to  question  by  a  conflict  of  testimony. 
A  definite  legal  proposition  unmixed  with 
fact  was  presented,  and  the  only  act  of 
judgment  exercised  by  the  Commission  was 
to   reject  it. 

In  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  In- 
terstate Commerce  Commission,  passing  on 
the  effect  of  a  shipment  on  a  through  bill 
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of  lading  to  give  jurisdiction  to  the  Com- 
mission (in  which  the  Commission  wis  ins- 
tained),  the  questions  presented  were  the 
power  in  the  Commission  *to  fix  a  mazimini[4M 
rate,  and  whether  oompetitive  eonditioH 
could  be  considered  by  a  railroad  in  fixing 
a  greater  charge  for  a  shorter  than  a  longer 
distance  on  its  own  line.  It  was  deciU 
that  the  power  to  pass  on  the  reasonable- 
ness of  an  existing  rate  did  not  imply  the 
power  to  prescribe  a  rate.  On  the  eondi- 
tions  affecting  competition  it  was  not  fomd 
necessary  to  pass,  but  the  following  passage 
is  worth  the  quoting  as  bearing  on  the  eos- 
tention  of  appellants: 

"It  has  been  forcibly  argued  that,  in  the 
present  case,  the  Commission  did  not  gin 
due  weight  to  the  facts  that  tended  to  show 
that  the  circumstances  and  conditions  wot 
so  dissimilar  as  to  justify  tbe  rates  ehsigal 
But  the  question  was  one  of  fact,  pecnlisriy 
within  the  province  of  the  CommissioB, 
whose  conclusions  have  been  accepted  ssd 
approved  by  the  circuit  court  of  appesh, 
and  we  find  nothing  in  the  record  to  maki 
it  our  duty  to  draw  a  different  conclusios." 

In  Texas  &  P.  R.  Co.  ▼.  Interstate  Ooa- 
merce  Commission,  oceau  oompetitioa  m 
constituting  a  disrimilar  condition  and  si 
justifying  a  difference  in  rates  betweci  im- 
port and  domestic  trafiie  was  the  dren- 
stance  considered.  The  Interstate  Gob- 
merce  Commission  had  ruled  against 
competition  as  a  factor,  and 
rates  made  in  view  of  it  to  be  undne  ssi 
unjust.    The  court  observed: 

"But  we  understand  the  view  of  tki  Otam- 
mission  to  have  been  that  it  was  aot  eom- 
petent  for  the  Commission  to  eonaUsr  woA 
facts— that  it  was  shut  up  bj  the  Urmt  of 
the  act  of  Congress,  to  oonsldBr  onlj  saA 
'circumstances  and  oonditicHM'  as  ptrtslMi 
to  the  articles  of  traflle  after  tlwy  hsi 
reached  and  been  delivered  at  a  port  of  tki 
United  States  or  Canada.* 

And  further: 

"We  have,  therefore,  to  deal  obIj  wilk  t 
question  of  law,  and  that  la.  What  b  tli 
true  construction,  in  respect  to  the  maMm 
involved  in  the  present  oontrovwi^.  of  tli 
act  to  regulate  oommeroeT  If  tha  aoHln^ 
tion  put  upon  the  act  by  the  OammUm 
was  right,  then  the  order  waa  lavvfid;  dkv- 
wise  it  was  not." 

*The  ruling  of  the  Coi 
versed. 

In  Interstate  Oommarea  OrasalMhi  il 
Alabama  Midland  R.  Go.  168  U.  B^M^tf* 
L.  ed.  414,  18  Sup.  a.  Bap.  48^  thm  wm 
passed  upon  ad''        f  tha 
that  the  comp  n  nvar  Han  af  I 

portation  was        a       tor  to  ba  < 
when  determinu      i         m 
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ported  over  the  same  line  is  earried  unil^r 
"substantially  similar  circun> stances  ami 
conditions/'  as  that  phrase  h  found  in  the 
4th  section  of  the  interstate  commerce  Act. 
The  decision  was  declared  to  be  an  errone- 
ous construction  of  the  act. 

In  Louisville  &  N.  R.  Ck>.  v.  BehlmeT  (pass- 
ing by  subordinate  questions)  the  domiTiant 
element  was  the  construction  of  the  4th 
section  of  the  interstate  commerce  aeL  The 
Commission  and  the  circuit  court  of  ap- 
peals, it  was  said,  "mistakenly  eonsldered 
au  a  matter  of  law  that  com  petit  ion,  how- 
ever material,  arising  from  carriers  who 
were  subject  to  the  act  to  regulate  com- 
merce, could  not  be  taken  into  consideration, 
and  likewise  that  all  competition,  however 
substantial,  not  originating  at  the  initial 
point  of  the  traffic,  was  equally,  as  a  mat- 
ter of  law,  excluded  from  view*" 

In  all  these  cases,  therefore,  there  was 
a  single,  distinct,  and  dominant  proposition 
of  law  which  the  Commission  had  rejected, 
and  the  exact  influence  of  which,  in  Its  de- 
cisions, could  be  estimated.  Indeed,  they 
were  mere  constructions  of  the  statute,  the 
delegation  of  the  Commission's  dutiei  and 
power.  Let  us  now  see  what  the  pt-oposi- 
tions  are  which  appellants  propose  for  our 
adoption.  They  are  presented  as)  presump- 
tions of  law,  which  dispense  with  evidence 
until  rebutted,  or  countervail  evidence  by 
their  probative  force.  (1)  That  the  rate 
published  by   a   carrier  is  reasonably  low. 

(2)  A  rate  upon  a  commodity,  made  by  the 
competition  of  carriers,  is  rcfisonably  low, 
and   the   burden   is   on   him   who  assails   it, 

(3)  A  rate  upon  a  commodity  aa  low,  or 
lower,  than  the  majority  of  rates  elmrged 
by  other  carriers  for  the  transportation  of 
the  same  grade  of  commoditi'H  for  iimilar 
distances  in  the  same  or  othri  territory*  is 
reasonably  low,  and  the  burditi  h  upon  him 

iSJwho   'insists  that  it   is  unrea^^unahly  high. 

(4)  A  rate  charged  by  a  carrier  which  has 
the  "strongest  possible  motive'^  to  develop 
and  increase  a  trallic  in  a  particular  com- 
modity, and  has  maintained  .gneli  rate  for  a 
'iong  series  of  years,"  so  as  tu  liuvo  induced 
a  large  and  continuous  increase  of  buainesa 
in  that  commodity  and  of  the  capiital  in- 
vested, is  reasonably  low.  (5)  Roiea  being 
so  adjusted  upon  a  commodity  aa  to  enable 
it  to  move  with  profit  to  the  aiiipper,  what- 
ever the  conditions  of  the  market,  reducing 
the  rates  as  the  market  deelinr^s,  only  in- 
creasing them  as  the  market  improves,  a 
particular  increase  is  reasoniible  if  it  be 
shown  that  the  percentage  of  increase  has 
been  greater  in  the  price  of  the  eommodity 
than  in  the  rates  on  it.  (6)  RiifoB  reduced 
to  meet  a  market  depression,  smd  kept  in 
effect  during  the  depression,  and  incrensed 
when  the  depression  ceases,  which  does  not 
206  U.  8. 


cause  the  increased  rates  to  ejteeed  the  ratea 
that  were  maintained  by  the  carrier  prior 
to  the  depression,  are  reasonable,  (7)  id) 
tncresse  in  rates  upon  all  commodities  im- 
partially  to  meet  largely  increased  expen* 
diturea  on  account  of  an  abnormal  increnfto 
in  the  volume  of  traffic  is  reasonable,  "pro- 
vided the  grosig  earnings  of  the  carrier  yield 
leas  than  the  normal  proportion  of  net 
earnings/'  Or  provided  the  percentage  of 
increase  has  been  greater  in  the  oper* 
ati ng  expenses  of  the  carrier  than  in 
the  rates  upon  the  commodity.  (0|  jlO) 
Upon  the  supposition  that  certain  im- 
provements have  been  made  necessary  by 
"an  abnormal  increase  of  trai!ic/'  they 
should  l>e  taken  into  account  in  determining 
the  reasonableness  of  on  increas^e  of  rates 
upon  a  com m od.it y,  whether^  as  a  matter  of 
bookkeepingj  the  expenditures  should  be 
charged  to  capital  account  or  to  the  oper- 
ating expenses-  and  without  regard  to  the 
fact  whether  such  expenditures  have  been 
paid  out  of  the  cjirrier's  earnings  or  have 
been  provided  for  by  the  Isauance  of  bonds* 
(11}  A  rate  on  a  commodity  is  profitable  if 
it  exceeds  the  cost  of  its  movement;  and 
yet  the  rate  may  be  unreasonably  tow  jf  it 
does  not  contribute  its  lair  share  to  operat- 
ing expense s^  taxe^,  and  fixed  charges. 

*If  these  propositions  should  be  granted  aj3[450] 
axioms  of  transportation  there  is  the  diffi- 
eulty^  as  we  have  already  pointed  out,  of 
deterinining  to  what  extent— that  is,  wheth- 
er to  prejudreial  esctent,  if  at  all—they  were 
disregarded  by  the  Commission  and  by  the 
circuit  court.  The  circuit  court  affirmed  the 
order  of  the  Commisaion,  and  it  is  an  in- 
stant  assumption  that  the  court  considered 
all  the  elements  in  the  testimony  and  in- 
ferences from  it.  And  the  propositions  of  ' 
appellants  are  inferences  of  mixed  law  and 
fact,  hence  dispntable^^ — may  be  overcome 
or  eomiterpoised;  and,  therefore,  the  court, 
in  reaching  its  ultimate  judgment^  may  have 
given  them  all  the  weight  to  which  they 
were  entitled. 

It  is  almost  impossible  to  discuss  the  con. 
tentiona  of  appellants  without  bringing  for- 
ward the  elemental.  A  presumption  is  the 
expression  of  a  process  of  reasoning,  and 
most,  if  not  all,  the  rules  of  indirect  evi- 
dence may  be  esqjressed  as  such.  We  can- 
not go  far  in  the  investigation  of  any  con- 
troversy without  finding  ourselves  com- 
pelled to  infer  one  fact  from  another,  but 
we  would  not  therefore  be  justified  in  de- 
claring such  inferences  legal  axioms.  It  ia 
to  this  that  appellants  invite  us  and  seek 
to  erect  disputable  inferences  from  conduct 
that  may  have  many  explftziationa  Into  in- 
tendments of  law.  ' 

In  this  connection  Tejcai  &  P*  E«  Cki,  v> 
Interstate  Cbmmeroe  CfimmiRnion,  inpra,  ia 
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an  instructive  case.  In  that  case,  we  have 
seen,  it  was  decided  that  whether  the  rate 
was  reasonable  or  unreasonable  was  a  ques- 
tion, whatever  its  theoretical  nature,  for 
the  tribunal  that  decides  upon  matters  of 
fact.  Among  other  cases  cited  to  sustain 
that  position  was  Dcnaby  Main  Colliery  Co. 
V.  Manchester,  etc.  R.  Co.  3  Railway  &  Canal 
Trnflfic  Cases,  426.  In  that  case  it  was  de- 
clared that  reasonableness  of  a  rate  was  a 
question  of  fact,  and  not  reviewable  by  an 
appellate  court  unless  circumstances  which 
ought  to  have  been  considered  were  not  con- 
sidered, and  that  a  decision  must  be  arrived 
at  fairly  looking  at  all  the  circumstances 
that  are  proper  to  be  looked  at.  The  appel- 
lant in  the  case  contended  against  the  con- 
[460]sideration  by  the  railway  'commissioners  of 
compc^tition  between  two  places,  and  the 
court  of  appeals,  replying,  said: 

"If  the  appellants  can  make  out  that,  in 
point  of  law,  that  is  a  consideration  which 
cannot  be  permitted  to  have  any  influence 
at  all,  thiit  those  circumstances  must  be 
rigidly  excluded  from  consideration,  and 
that  they  arc  not  circumstances  legitimately 
to  be  considered,  no  doubt  they  establish 
that  the  court  below  has  erred  in  point  of 
law.  But  it  is  necessary  for  them  to  go  as 
far  as  that  in  order  to  make  any  way  with 
this  appeal.  lx?oause  once  admit  that  to  any 
ext(Mit.  for  any  purpose,  the  question  of  com- 
petition can  be  allo\v(»d  to  enter  in,  whether 
the  court  lias  given  too  much  weight  to  it  or 
too  little  becomes  a  question  of  fact,  and 
not  of  law.  The  po'nt  is  undoubtedly  a  very 
important   one." 

And  it  may  hi'  well  to  say  here,  as  a  sug- 
gestive principle  throU)2:hout,  that  it  was 
pointed  out.  such  conclusions  of  fact  were 
"to  be  arrived  at,  looking  at  the  matter 
broadly  and  appiyinsf  common  sense  to  the 
facts  that  are  proved."  The  remarks  of 
Willos,  J.,  in  Phipps  v.  London  &  N.  W.  R. 
Co.  [183-21  2  Q.  B.  pp.  229,  230,  when  the 
case  was  before  the  railway  commissioners, 
were  in  effect  approved.  This  court  also 
quoted  them.  Willes.  J.,  said,  speaking  ot 
the  questions  of  undue  or  unreasonable 
preference  or  advantage  to  or  in  favor  of 
any  particular  person  under  §  2  of  the  rail- 
way and  canal  traffic  acts,  that  they  were 
eminently  practical,  "and  if  this  court  once 
attempts  the  hopeless  task  of  dealing  with 
questions  of  this  kind  with  any  approach 
to  mathematical  accuracy,  and  tries  to  in- 
troduce a  precision  which  is  unattainable 
in  commercial  and  practical  matters,  it 
would  do  infinite  mischief  and  no  good." 

It  is  conceded,  as  we  have  said,  that  the 
presumptions  contended  for  by  appellants 
are  mixed  of  law  and  fact,  except,  may  be, 
those  which  we  shall  presently  consider.  If 
either  element  is  dominant  in  such  pre- 
1136 


sumptions,  it  must  be  that  of  fact.  In  oth- 
er words,  the  fact  miut  ba  aaeertained  bi 
fore  the  law  draws  ita  inference  Thii  ii 
especially  pertinent  to  'the  propositiraifin 
wrg^  by  appellants.  Let  us  illn8tni«. 
Take,  for  example,  the  second  proposition, 
that  "a  rate  upon  a  commodity  wade  by 
competition  of  carriers  is  reasonably  low. 
and  the  burden  is  on  him  who  assniU  it.* 
But  suppose  competition  is  not  established, 
or  is  disproved,  what  becomes  of  the  infer- 
ence and  the  onus  of  proof  depp-^il^'^t  iipoi 
it?  The  question  marks  the  co^diiioTi  thit 
appellants  encounter  in  the  findings  of  \he 
Commission.  The  findingii  of  tlip  Comni*- 
sion  in  effect  negative  the  facts  up3n  which 
the  propositions  depend.  In  still  srpttw 
degree  there  is  illustration  in  the  fir«t  prop 
osition.  That  proposition  is  an  infcresfp 
from  an  inference,  as  we  shall  preemt'T 
point  out.  The  reasonableness  of  the  rate 
is  inferred  from  competition,  and  competi 
tion  is  inferred  from  the  publication  of  the 
rate. 

This  comment,  it  may  be  aaid,  is  not  ip- 
plicable  to  the  ninth  and  tenth  propositioai 
of  appellants,  as  they  present  propositiosi 
of  law  which  were  not  only  disregarded  hj 
the  Commission,  but  the  antithesis  of  tWa 
was  asserted  in  the  eighth  finding.  TUi 
contention  must  be  specifically  consideni 
The  Commission  finds  that  the  net  and  gnm 
earnings  of  the  appellants  have  grown  fim 
year  to  year,  and  also  that  what  they  haif 
reported  as  operating  expenaca  have  abi 
grown.  But  in  these  operating  expcMM 
there  were  included  "expenditures  for  ml 
estate,  right  of  way,  tunnels,  bridges,  nd 
other  strictly  permanent  improyementaasi 
also  for  equipment,  such  aa  looomotiveiasi 
cars."  The  Commission  expressed  the  opt- 
ion that  such  expenditures  should  not  hi 
charged  to  a  single  year,  but  '^should  U, 
so  far  as  practicable  and  ao  far  as  rates  a* 
acted  from  the  public  are  conccraed.  fiv-  I 
jected  proportionately  over  the  fatHt.** 
And  it  was  said:  ''If  these  large  amoatt 
are  deducted  from  the  annual  operatic  «- 
penses  reported  by  the  defendants  t^H* 
lants),  it  will  be  found  that  the  penHl«9i 
of  operating  expenses  to  eamiags  hH  ii 
some  instances  diminished  and  im  oIlMnii* 
creased  to  no  material  «ztaBt."  Thi  ^itf 
effect  of  the  difTerenoe  of  view  bitVM  i^ 
pellants  and  the  GommiaaioB  mm  to 
expenses  there  is  no  teat;  *bat  it 
said,  even  if  the  ConuniaaioB 
such  expenses,  that  error  in  ita 
conclusion  is  demonstrated  or  that  ttr  mf 
rectness  of  the  conclnsion  ia  modi  i 
ful  as  to  justify  a  raverwL  The 
show  that  the  old  rates  wave 
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that  dividends  were  declared  even  wIicd  per- 
manent improvement  a  and  equipment  were 
charged  to  operating  expenses.  But  may 
they  be  so  charged?  Appellanti  contend 
that  the  answer  ahould  be  eo  obviously  in 
the  affirmative  tnat  it  Bhould  be  made  an 
axiom  in  transportntion.  On  principle  it 
would  seem  as  if  the  answer  should  be  oth- 
erwise. It  would  aeem  as  if  expenditures 
for  additions  to  construction  and  equipment^ 
as  expenditures  for  original  construction 
and  equipment,  should  be  reimbursed  by  all 
of  the  traffic  they  accomtotidate  during  the 
period  of  their  duration,  and  that  improve' 
ments  that  will  last  many  years  should  not 
be  charged  wholly  against  the  revenue  of  a 
single  year.  But  it  is  insUted  that  Union 
P.  R.  Co.  V.  United  Stat«?s,  m  V.  S.  402.  25 
L.  ed.  274,  establislies  the  contrary.  Thfit 
case  was  not  concerned  with  rates  of  trana- 
portation  or  the  rule  which  should  deter- 
mine them  againat  shippers.  It  was  con- 
cerned with  the  construction  of  the  words 
*'net  earnings"  in  an  act  ot  Congress,  5  per 
cent  of  which  earnings  were  provided  to  be 
applied  annually  to  a  lonn  by  the  govern- 
ment to  the  railroad.  Considering  the  pro- 
vision of  the  act  and  its  purpose,  it  was 
concluded  "that  the  true  interest  of  th^ 
government"  was  *i;he  aame  ae  that  of 
stockholders,  and  would  be  aubaerved  by  en- 
couraging a  liberal  application  of  the  earn- 
ings to  the  improvement  of  the  works-"  "It 
is  better,"  it  was  said^  "for  the  ultimate 
security  of  the  government  in  reference  to 
the  payment  of  its  lonn^  as  well  as  for  the 
service  which  it  may  require  in  the  trans- 
portation of  its  property  and  mails,  that 
$100  should  be  spent  in  imprming  the 
works,  than  that  it  should  receive  $5  to- 
wards the  payment  of  its  aubsidy.  If  the  5 
per  cent  of  net  earninfri?,  demandatile  from 
the  company.  amoiirttRl  to  a  new  indebted- 
71PSS.  not  due  before,  like  a  ront  accruing 
{3]upon  a  lease,  a  more  'rigid  rule  might  be  in- 
^isted  on.  lUit  it  is  not  so;  the  iiuiount  of 
the  indebtedness  ia  fixed  and  unchangeiible. 
The  amount  of  the  5  per  cent  and  ita  re- 
ceipt at  one  time  or  another  is  simply  a 
question  of  earlier  or  later  payment  of  a 
debt  already  fixed  in  amimiit.  If  the  em- 
ployment of  any  earnirk^Sf  of  the  road  in 
making  improvements  lesfiLMis  the  amount 
of  net  earnings,  the  f/ovrrnmi^nt  loses  noth- 
ing thereby.  The  only  result  la,  that  a  le<99 
amount  is  presently  paid  on  its  debt,  whilst 
the  general  security  for  the  whole  ilebt  is 
^  largely  increased."  The  intcreat  of  the  gov- 
ernment in  the  improveoK^nt  of  the  road 
was  even  greater  than  that  of  a  atoek hold- 
er. This  was  manifest  from  its  luunificent 
2fift  of  lands,  in  addition  to  ita  generous 
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loan  of  credit.  As  benefactor  of  the  road 
and  as  creditor  of  it,  as  a  government  con- 
cerned with  the  development  of  the  coun> 
try,  as 'a  money  lender  concerned  with  the 
fxtont  of  security^  **tbe  true  interest"  of 
the  United  States  might  be  that  revenue 
^houid  be  applied  to  improvements.  Pay* 
ment  of  the  debt  was  only  postponed,  not 
denied,  and  tbia  and  the  other  conjjidera- 
lions  might  well  determine  the  conat  ruction 
of  words  in  the  statute  which  were  capubJ«» 
of  difTerent  mfe<inings.  But  such  is  not  the 
'elation  or  concern  of  a  shipper  of  Inmljer. 
Bis  right  is  immediate.  He  may  demiiml  a 
service.  He  muat  pay  a  toll,  but  a  toll 
meaaufed  by  the  reasonable  value  of  the 
service.  The  elements  of  that  value  may 
be  many  and  complex,  not  always  doter- 
minablOtas  we  have  seen,  with  mat  lie  ma  tic* 
a  J  aecurnry,  but.  we  think  it  is  clear  that 
instru mentalities  which  are  to  be  u^ed  for 
years  should  not  be  p.iid  for  hy  the  reve- 
uues  of  a  day  or  yearj  and  this  is  th*?  uriTh 
fiple  of  returns  upon  capital  which  exlhitej  in 
durable  shape. 

The  first  proposition  submitted  by  appel* 
lants  may  also  be  said  to  be  ao  fnr  ab.?i>lule 
and  independent  of  evidence  a9  to  tie  con- 
sidered aa  a  presumption  of  law  dimply. 
This  is  contended  on  the  authority  of  V'an 
Patten  v.  Chicago,  M.  <&  St,  P.  R.  Co.  SI 
Fed.  545.  It  ie  difTicuJt  to  analyze  the  caae 
briefly.  It  was  an  action  of  damages  against 
the  railroad  for  charging  unjust  and  unrea- 
sonable rates  under  *the  ftHsuinption  that  |^[464] 
8  and  0  of  the  mterstate  commerce  act  gave 
9uch  an  action,  though  the  railroad  had 
charged  according  to  the  echedule  of  rates 
filed  with  the  Interstate  Commerce  Com- 
mission. The  anawer  of  the  railroad  set  up 
the  schedule  and  that  rates  had  been  charged 
ahippert  in  accordance  with  it.  The  court 
overruled  a  demurrer  to  the  answer  and  ad- 
judged the  defense  good.  The  court  dis- 
cusaed  the  quest  Jon  in  an  elaborate  opinion, 
and,  led  by  the  di0culties  of  applying  all 
of  the  provisions  of  the  act,  which  were 
enacted,  the  court  observed,  to  correct  "the 
mode  in  which  carriers  imposed  their 
charges,"  sought  in  the  aet  itself  a  standard 
of  rensonablenees. 

The  court,  in  iti  opinion,  referred  to  the 
evils  which  had  existed^ — rebates  from  pub- 
lished scltedules,  preferenoes  and  discrimi- 
nations againat  shippers,— *nd  the  purpose 
and  hope  of  the  act  to  correct  them  through 
the  requireuient  of  an  imperative  statutory 
standard;  and  by  that  and  other  require- 
ment a  to  establish  free  competition  between 
railroads,  and,  as  a  result  of  competition, 
reasonable  rates.  But  it  was  not  said  or 
intended   to    be   aaid   that   competition   fol- 
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lowed  as  a  presumption  of  law  in  any  given 
ease.  The  court  did  not  intend  to  assert  a 
role  deduced  from  the  conduct  of  railroads, 
— conduct  so  far  constant  that  tlie  law 
would  base  a  presumption  upon  it  and  for- 
ever fix  it  as  one  of  its  intendments.  In- 
deed, the  court  meant  to  do  no  more  than 
to  deny  a  right  of  action  for  unreasonable- 
ness in  the  rates  as  filed.  And  this  court, 
in  Texas  &  P.  R.  Co.  v.  Abilene  Cotton  Oil 
Co.  204  U.  S.  426,  ante,  653,  27  Sup.  Ct. 
Rep.  350,  has  decided  that  the  redress  of  a 
shipper  for  such  unreasonableness  must  be 
through  the  Interstate  Commerce  Commis- 
sion. It  is  certain  that  a  presumption  that 
was  sufficient  to  defeat  an  action  in  the 
circuit  court  could  not  be  urged  to  defeat 
an  inquiry  by  the  Commission.  Of  course, 
if  a  complaint  should  be  filed  before  the 
Commission  and  no  proof  adduced  to  sup- 
port it.  we  cannot  doubt  but  that  the  com- 
plaint would  be  dismissed:  but  this  because 
of  the  principle  that  the  party  who  asserts 
[465] the  affirmative  in  any  controversy  ought  *to 
prove  the  assertion,  and  that  he  who  denies 
may  rest  on  his  denial  until,  at  least,  the 
probable  truth  of  the  matter  asserted  has 
l)een  established.  "The  reason  is  obvious: 
to  nil  propositions  which  are  neither  the 
subject  of  intuitive  or  sensitive  knowledge, 
nor  probabilized  by  experience,  the  mind 
suspends  its  assent  until  proof  of  them  is 
adduced."     Best,  Presumptions,  §  32. 

There  are  other  contentions  of  appellants 
which  we  think  are  untenable.  One  only 
needs  comment.  It  is  said  that  it  was  error 
to  hold  the  advance  unreasonable  and  un- 
just because  the  ch.irgcs  made  on  lumber 
to  Cairo  and  other  points  on  the  Ohio  river 
"are  mere  divisions  of  through  rates,  the 
justness  of  which  neither  the  Interstate 
Commerce  Commission  nor  the  circuit  court 
has  any  jurir-iliction  to  determine."  Indeed, 
it  is  said,  to  do  so  is  an  exercise  of  a  leg- 
islative function.  We  think  the  contention 
is  in  effect  answered  by  Cincinnati,  N.  O. 
&  T.  P.  R  Co.  V.  Interstate  Commerce  Com- 
mission, 162  U.  S.  184.  40  L.  ed.  935,  6  In- 
ters. Com.  Rep.  391,  16  Sup.  Ct.  Rep.  700. 
If  the  contention  is  intended  to  be  as  ex- 
tensive as  its  words  seemingly  make  it,  it 
would  withdraw  from  the  supervision  of 
the  Interstate  Commerce  Commission  and 
from  the  courts  every  shipment  over  two 
or  more  railroads.  There  necessarily  must 
be  some  apportionment  of  the  rates  between 
such  roads,  and  whether  the  advance  should 
be  made  in  the  rates  over  one  road  or  the 
other,  or  in  the  rates  over  all,  can  make 
no  (litTerence.  In  other  words,  it  is  com- 
p<>tont  for  the  Commission  or  the  courts  to 

lies 


consider  the  througli  rate,  liowerer  «■- 
posed.  It  must  not  be  OTerlooked  that  tht 
Commission  and  the  circuit  eonrt  found  tkt 
the  advance  in  the  case  at  bar  was  made 
by  agreement  between  the  roads,  and  vu 
not  the  individual  action  of  each,  indneed 
by  competition.  It  is  true  the  contruy 
fact  is  asserted.  It  is  asserted,  that  such 
action  was  the  result  of  competition,  and, 
that  the  "legal  value"  to  which  oompetitios 
was  entitled  was  not  gi^-en  it.  The  u^- 
ment  to  support  the  contention  has  sot 
convinced  us.  The  inquiry  was  casentiallT 
one  of  fact,  and  the  attempt  to  make  eoa- 
petition  an  inference  of  law  and  domimt- 
ing  against  the  'findings  of  the  Commissioii{MI 
and  their  affirmance  by  the  ctrenit  court  «b 
have  already  rejected.  ,^^ 

But  little  more  discussion  is  neeessa^ 
The  concession  of  counsel  with  which  wi , 
have  commenced  this  opinion  is  a  frask 
recognition  of  the  effect  which  this  eooit 
has  given  to  the  decisions  of  the  Interstati 
Commerce  Commission  on  questions  of  fut 
And  we  have  said  rery  recently:  **Tht 
statute  gives  prima  facie  effect  to  the  fisd- 
ings  of  the  Commission,  and,  when  tboss 
findings  are  concurred  in  by  the  cimiit 
court,  we  thinic  they  should  not  be  inter- 
fered with  unless  the  record  establishes  thst 
clear  and  unmistakable  error  has  been  cob- 
mitted."  Cincinnati,  H.  &  D.  R.  Co.  r.  la- 
t  erst  ate  Commerce  Commission,  S06  U.  8L 
142,  ante,  995,  27  Sup.  Ct  Sep.  648. 

It  is  true  appellant!  assert,  that  detf 
and  unmistakable  error  has  been  comait- 
ted,  but  upon  ground  untenable,  as  «• 
have  seen.  And  the  present  ease,  above  all 
others,  calls  for  the  application  of  the  rala 
The  question  submitted  to  the  ComminHMi. 
as  we  have  said,  with  tiresome  repcCitiaB. 
perhaps,  was  one  wh?ch  turned  on  »*••«* 
of  fact.  In  that  question,  of  conne.  that 
were  elements  of  law,  hat  we  eannol  m 
that  any  one  of  these  or  any  rircnmstaam 
probative  of  the  oonelusioa  was  overioobrf 
or  disregarded.  The  testimony  was  fola- 
minous.  It  is  not  denied  that  it  was  cooiidi* 
ing,  and,  by  concession  of  oonnseU  H  it- 
eluded  a  large  amount  of  teatimoay  \aJkm 
on  behalf  of  appellants  in  support  of  thi 
propositions  contended  fbr  hj  thuB. 
er  the  Commission  gavs  too  nodi 
to  some  parts  of  it  and  too  Uttlo  wi|||l  !• 
other  parts  of  it  is  a  qusstioo  of  fact,  sii 
not  of  law.  It  seems  from  tha 
port,  and  oondusioBS  of  tbs 
tliat  it  considered  every  cbciuMtnMi  pHti- 
nent  to  the  problem  before  it. 

Further  testimony  was  taken  bj  the  dh 
cuit  court  and  its  jodgmeat  eonflrmid  ttd 
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of  the  Commission  and  approved  its  order. 
Decree  affirmed. 

Mr.  Justice  Moody  took  no  part  in  the 
decision  of  this  case. 

Mr.  Justice  Brewer  dissented^ 


67]  •UNITED  STATES,  PliT.  In  Err., 

V. 

PAINE  LUMBER  COMPANY. 

(See  S.  C.  Reporter'a  ed.  467-474.) 

Indians — ^rights  of  allottees— cutting  timber 
for  sale. 

Indian  allottees  under  tlie  Stock - 
bridge  and  Munsee  treaty  of  February  5, 
1856  (11  Stat,  at  L.  663),  and  the  act  of 
February  6,  1871  (16  Stat,  at  h.  404,  chap. 
38),  are,  notwithstanding  the  restniint  upon 
alienation  of  the  land,  vested  with  aufTident 
.  title  in  their  allotments  to  authorize  the 
cutting  of  timber  therefrom  for  sale,  and 
not  by  way  of  improvements,  without  ap- 
proval of  the  Department  of  tht  Interior. 

[No.  101.] 

Submitted  April  15,  1907.     Decided  May  27. 
1907. 


IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  DiBtrlct 
of  Wisconsin  to  review  a  judgnieni  dlsmisa- 
incr  the  complaint  in  an  action  by  the 
United  States  to  recover  the  value  of  tim- 
ber cut  by  Indian  allottees  from  their  land, 
AfTirmod. 

The  facts  are  stated  in  the  opinion. 

Solicitor  General  Hoyt  and  Mr.  Henry  C. 
Lewis  submitted  the  causae  for  p];iintitT  in 
error: 

Congress  had  a  right  to  modify  or  re- 
peal   the   treaty   by   logisU^livt^   ai'tion. 

Thomas  v.  Gay,  109  U.  S.  2(14.  41  L.  ed- 
740,  IS  Snp.  Ct.  Rep.  340;  Stopliens  v. 
Cherokee  Nation,  174  U.  S.  445,  43  L.  c*d, 
1041,  19  Sup.  Ct.  Wop.  722;  Umft  Wolf  v. 
Hitchcock,  187  U.  S.  553,  47  L.  ed,  2m,  23 
Sup.   Ct.   Rep.   210. 

Under  the  treaty  of  185fi  Find  the  act  of 
1871  the  Indians  hnd  a  mure  r^^ht  of  oc- 
cupancy  in   their   lands. 

United  States  v.  (;ardiii>r.  Ofi  C.  C.  A. 
603,  133  Fed.  285;  United  States  v.  Rick- 
ert,  1.88  U.  S.  432.  47  L.  ed.  532.  23  Sup. 
Ct.  Rop.  478;  Pine  River  Loa-ffing  Co.  v. 
United  States,  180  U.  S.  270,  46  L.  ed,  1164, 
22   Sup.   Ct.   Rep.   920. 

Note. — On    the    right    to    cot    timber   on 
public  land — see   note  to    Kin^-Flvder  Lum- 
ber Co.  v.  Scott,  70  L.R.A.  874.' 
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The  title  of  th«fae  Indlj^xns  cannot  be  de- 
termined by  the  application  of  the  com- 
mon-law rulea  of  real  property,  or  the  doc- 
trine of  trusts  and  use  a,  as  found  iu  that 
law  and  its  modifieationa  under  the  atiitute 
of  uses.  The  qiiestiou  must  be  deteriiuQcd 
in  the  light  of  the  history  of  each  tribe, 
the  general  policy  of  Cougreis  with  respect 
to  the  Indiaiifl,  and  Its  intention  as  gleaned 
from  the  treaties  and  laws  relating  to  each 
tribe. 

J  one  a  v.  Meehan,  176  U,  8.  1,  44  L.  ed. 
49,  20  Sup.  Ct.  Rep.  1. 

The  treaty  &nd  the  act  of  1871  contain 
the  word  "trust"  as  defining  the  relation 
lietween  the  government  and  the  Indiana, 
This  trust^ship]  however,  Is  a  mere  sub- 
stitution for  the  guardianship  e%erciiied 
over  the  trib«  prior  to  the  date  of  the 
Stoekbridge  and  Munsee   treaty, 

m  Ops.  Atty,  Gen.  232. 

In  the  earlier  days  of  the  goremment 
the  Indians  were  never  given  anything 
more  than  a  right  of  occupancy  in  their 
lands.  It  ii  doubled  whether  the  govern- 
ment, in  its  original  negotiation  with  any 
tribe,  ever  granted  any  greater  title. 

Johnson  v.  Mlntoah,  8  Wheat.  574,  5  L, 
ed,  688. 

The  presumption  is  against  the  authority 
of  the  Iiidiana  to  cut  and  iell  the  timber, 
and  that  every  purchaser  from  them  la 
charged  with  notice  of  this  presumption, 
and  to  maintain  his  title  it  is  incuml^ent 
upon  him  to  ihow  that  the  timber  waa 
rightfully  taken  from  the  laud. 

United  State*  v.  Cook,  19  Watl.  592,  22 
L.  ed.  211. 

Mr.  Charles  Barber  submitted  the  cnuse 
for  defendant  in  error.  Mr,  J,  C.  Thomp- 
son was  on  the  brief: 

The  treaty  was*  in  effect,  in  part  a  land 
contract  for  a  valuable  consideration,  and 
^uch  agreements  to  convey  and  convey- 
ancles  may  be  made  by  treaty, 

Hohlcn  V,  Joy,  17  Wall.  211-247,  21  L.  ed. 
523-535. 

The  provision  for  the  withholding  of  th« 
piitent  for  a  tiaie  was  placed  In  the  treaty 
afrreement  at  the  request  of  the  Indians 
themselves  and  for  their  benefit,  and  not 
ft>r  the  purpose  of  reserving  any  right, 
title,  or  interest  in  the  United  States  for 
the    benefit   or   use   of   the   United    States. 

2  Francis  Huebschmann,  Indian  Laws  k 
Treaties,  p.  5^5, 

The  right  conveyed  by  the  treaty  was 
an   estate  in  fee. 

11  Am.  &  Eng,  Enc.  Law,  2d  ed,  p.  368; 
2  Bl.  Com.  100;  United  States  v.  B^se,  5 
DilL  405,  Fed.  Cas.  No.   16,137. 

While  this  estate  continues,  and  until 
the  qualificatTon  upon  which  it  is  limited 
is   at   an  end,   the   grantee  has  the   same 
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rights  and  privileges  over  his  estate  as  if 
it  were  a  fee  si  in  pie. 

2  Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  309, 
370;  State,  Morris  Canal  &  Bkg.  Co.,  Pros- 
ecutors, ▼.  Brown,  27  N.  J.  L.  13;  1  Cruise's 
Digest,  52,  title  1,  5  80. 

The  right  conveyed  by  the  treaty,  pend- 
ing the  issuing  of  a  patent,  was  of  greater 
extent  than  the  estate  of  a  tenant  in  tail, 
because,  under  the  treaty,  the  rights  were 
limited  to  the  person  and  his  heirs  gener- 
ally, while  in  a  tenancy  in  fee  tail  the  es- 
tate is  limited  to  the  heirs  of  his  body- 
It  has  always  been  the  rule  of  law  that 
a  tenant  in  tail,  as  against  his  remainder- 
man and  as  against  the  world,  had  the 
right  to  cut  timber  on  his  land  for  any 
purpose.  That  is,  such  a  tenant  could  not 
commit  waste. 

2  Bl.  Com.  115;  2  Am.  &  Eng.  Enc  Law, 
2d  ed.  p.  374ee;  Co.  Litt.  224a. 

Indians,  even  on  the  Oneida  reservation, 
had  the  right  to  cut  timber  for  their  sup- 
port. 

United  States  v.  Foster,  2  Biss.  377,  Fed. 
Cas.  No.  15,141. 

There  was  nothing  to  prevent  the  Unit- 
ed States  conveying  a  virtual  fee  to  these 
allottees  by  treaty. 

Delaware  Indians  v.  Cherokee  Nation, 
193  U.  S.  129-130,  48  L.  ed.  040-051,  24 
Sup.  Ct.  Rep.  342. 

Mr.  Justice  McKenna  delivered  the  opin- 
ion of  the  court: 

Action  by  the  United  States  against  the 
Paine  Lumber  Company  for  the  recovery  of 
the  value  of  a  quantity  of  timber  and  logs, 
to  wit:  7,500  feet  of  basswood,  0,500  feet  of 
elm.  51.020  feet  of  pine  logs,  alle^d  to  have 
been  cut  and  removed  from  certain  lands  in 
the  eastern  district  of  Wisconsin. 

The  answer  contained  denials  of  the  com- 
plaint, and  set  up  that  defendant  com- 
pany purchased  the  basswood  and  elm  logs 
of  one  Thomas  Gardner,  and  the  pine  logs 
468] of  one  Daniel  *Davids,  in  the  fore  part  of 
1899,  the  logs  being  at  the  time  in  the  coun- 
ty of  Shawano  in  Wisconsin,  and  being  in 
possession  of  Gardner  and  Davids  respec- 
tively, who  claimed  and  represented  them 
Helve»  to  \ye  the  sole  and  absolute*  owners 
thereof,  and  that  defendant,  in  the  regular 
course  of  its  business,  sold  and  disposed  of 
them. 

Defendant  also  pleaded  payment  of  the 
sum  of  $271.37  in  full  satisfaction  and  ac- 
I     eord. 

The  action  was  tried  by  the  court,  who 
found  the  following  facts: 

"That  the  defendant  is  and  was,  during 
all  the  times  mentioned  in  the  complaint,  a 
duly  incorporated  Wisconsin  corporation. 

*'That  long  prior  to  the  commencement 
il40 


of  this  action  and  long  prior  to  the  acts  al- 
leged in  the  complaint  the  head  men  or 
council  of  the  Stockbridge  and  Munsee  In- 
dians, claiming  authority  so  to  do  under  the 
treaties  and  arrangements  with  the  United 
States,  allotted  to  one  Thomas  Gardner  the 
east  half  of  the  northwest  quarter  of  sec- 
tion thirty-five  (35),  township  twenty -eight 
(28),  range  fourteen  (14)  east,  of  the  fourth 
principal  meridian,  of  the  state  of  Wiscon- 
sin, and  to  one  Daniel  Davids  the  northeast 
quarter  of  the  southeast  quarter  of  sec- 
tion twenty-one  (21),  township  twenty- 
eight  (28),  range  fourteen  (14)  east,  of  the 
fourth  principal  meridian,  of  the  state  of 
Wisconsin,  said  lands  being  a  part  of  the 
tract  of  land  given  to  the  Stockbridge  and 
Munsee  Ind'ans  by  the  treaty  of  1856.  each 
of  said  Indians  being  a  member  of  said  tribe 
of  Stockbridge  and  Munsee  Indians  and  the 
head  of  a  family,  and  the  said  allotments 
being  made  to  them  respectively  as  their 
separate  and  individual  allotments,  and  be- 
ing the  same  lands  described  in  the  com-* 
plaint  herein. 

*That  thereupon  Thomas  Gardner  and 
Daniel  Davids  entered  into  immediate  pos- 
session of  their  respective  allotments  and 
each  of  them  has  ever  since  claimed  to  bold 
the  same  as  his  allotment,  and  has  constant- 
ly asserted  his  ownership  and  right  to  take 
the  timber  therefrom  without  restrictions 
•under  the  said  treaty  and  arrangements [469 J 
with  the  plaintiff. 

"That  «o  patent  has  ever  been  isstied  for 
either  of  said  parcels  of  land  and  that  the 
ownership  of  the  same  by  said  Indians  has 
received  no  official  sanction  on  the  part  of 
the  plnintifT  aside  from  the  recognition  of 
their  respective  rights  to  the  occupancy  of 
the  parcels  so  claimed  and  held  by  them  re- 
spectively as  aforesaid. 

"And  that  their  respective  rights  to  the 
occupancy  of  their  respective  parcels  of  land 
allotted  to  them  as  aforesaid  has  been  recog- 
nized by  the  United  States. 

"That  the  timber  and  logs  involved  in 
this  case,  to  wit,  7,500  feet  of  basswood, 
0,500  of  elm.  and  61,020  feet  of  pine,  were 
cut  in  the  winter  of  1898-1899,  upon  said  re- 
spective parcels  of  land  by  the  said  Thomaa 
Gardner  and  .the  said  Daniel  Davids,  re- 
spectively, not  for  the  purpose  of  clearing 
the  land  for  cultivation,  but  for  the  purpose 
of  providing  means  for  the  support  of  their 
families,  and  that  such  cutting  by  each  of 
them  was  done  in  good  faith,  and  each  of 
them  claiming  and  believing  that  he  had 
the  right  to  so  cut  for  said  purpose. 

"That  after  said  cutting,  and  in  the  sum- 
mer of  1899,  at  Weeds  Point,  in  the  county 
of  Shawano,  Wisconsin,  the  said  logs  were 
bought  by  the  drfendant  of  said  Thomas 
Gardner  and  Daniel  Davids,  the  same  then 
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and  then  being  ftt  said  Weedi  Point  and 
off  of  the  said  reservation,  for  a  valuable 
and  fair  conBideration. 

'That  the  defendant  bought  the  same  in 
good  faith,  believing  the  said  Thomas  Gard- 
ner and  the  said  Daniel  Davids  were  the 
bona  fide  and  abacilute  owners  thereof,  and 
that  they  respectively  were  lawfully  en* 
titled  to  sell  the  loge  cut  from  their  re- 
spective allotments. 

"That  at  the  time  of  the  chitting  of  the 
timber  in  question  the  smd  Thomas  Gard- 
ner was  living  upon  his  said  allotment  ■  that 
shortly  thereafter  his  wife  died»  and  that 
he  has  not  since  lived  thereon  e^^cwpt  at  in- 
rOJtervals  of  two  or  three  montlis  at  *a  time, 
but  for  the  most  part  has  lived  elsewhere 
with  his  brother. 

"That  at  the  time  of  the  said  cutting 
the  said  Daniel  Davids  had  no  house  on 
his  allotment  and  was  only  there  at  times 
temporarily. 

"It  is  stipulated  in  this  case  that  if  de- 
fendant is  liable  for  the  value  of  the  logs 
and  timber  at  the  time  of  taking  or  while 
in  his  hands,  that  the  measure  of  damages 
therefor  be  the  sum  of  five  hundred  and 
sixty-six  dollars  and  twenty-eight  eenta 
($560.28),  and  that  if  it  be  liable  for  the 
value  of  said  logs  and  timber  at  the  time 
of  the  cutting  thereof  or  at  the  time  of 
the  taking  thereof  by  the  defendant,  less 
the  additions  in  vnlue  mnd*^  thereto  by  the 
Indians  in  cutting,  hauling,  and  banking  the 
same,  then  the  measure  of  damages  therefor 
shall  be  the  sum  of  threp  hnndrpd  and  sev- 
enty-eiplit  dolhirs  and  fifty  nine  cents 
($378. r)9).  The  mfasure  of  damages  in  both 
case^i  inohidos  the  ermt  ftf  the  scale  and  es- 
timate thereof  made  by  the  government  of- 
ficials." 

From  those  finslin^a  the  cnneluaion  of  law 
was  deduced: 

'That  the  said  Vhoums  fJfjrdner  and  the 
said  Daniel  Davids,  as  such  nllnttees,  had 
the  riirht  to  cut  and  ^e]]  the  timber  on  their 
resp 'ctive  allotnKMits  fur  the  purpose  for 
which  the  same  was  cut  nnd  sold,  and  that 
the  defendant  is  fnlidi'd  ti>  judcrment  herein 
in  its  favor  and  fiL'-iinst  the  plainlitT,  dis- 
missing the  plaintilT's  comphiiiit  on  the  mer- 
its, but  without  erh:^th," 

The  court  e\prr-«ed  the  rensmis  for  its 
judirmont  in  an  opniinn  of  sneh  cireiinistan- 
tial  care  and  co]i-]i]rrnr^*in  thnt  makes  un- 
necessary an  elal II irate  diseuf'^ion  by  us, 
154  Fed.  2()3.  It  A'jU'^]  the  primary  issue  to 
I  •  v.  het  iicr  th"  Indian  alloHtMs  under  the 
Stockbridge  and  Miin^^ee  treaty  of  1S56  (11 
Stat,  at  L.  063  I  nnd  Ww  act  nf  ConL-^regj^  of 
1871  ne  Stat,  nt  1.,  40 1.  eli:>p.  3K^  were 
vested  with  sufTirii  nt  title  in  their  allot- 
ments  to  authoi  i/.u  thp  cutting  of  timber 
for  sale,  and  not  by  way  of  improvements, 
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without  the  approraJ  of  the  Department  of 
the  Interior,"  And  stating  the  purpose  of 
the  treaty  and  its  provisionsT  the  court  said : 

•*The  Stockbridge  and  Munaae  treaty  of[4TH 
1856  was  entered  into  to  provide  for  reloca- 
tion of  the  remnant  of  the  tribe  in  Wiaconalo, 
as  they  were  unwilJirig  to  remove  to  a  res- 
ervation in  Minnesota  theretofore  provided. 
It  recites  valuable  retrocessions  and  reieaseg 
to  the  United  States  and  reserves  a  tract 
'near  the  south  boundary  of  the  Menominee 
reservation'  of  sufficient  extent  to  furnish 
individual  allotments.  The  terms  of  the 
grant  were  Mihi^tantially  Iheae;  After  sur- 
vey into  the  us^ual  subdivisions  the  coimcil 
of  the  tribes,  nnder  the  direction  of  t.!ie  su- 
perintend entj  shall  'make  a  fair  ami  just 
allotment  among  the  individuals  and  fam- 
tliea  of  their  tribes/  in  SOaere  tracts  to 
hendii  of  fnmiHes  and  other  clanse^  namei  , 
and  40  acres  to  others.  The  allottees  *may 
take  immediate  possession  thereof,  and  th# 
United  States  will  henceforth  and  until  the 
isening  of  "'patents"  hold  the  same  In  trust 
for  such  persons;*  certificntes  are  to  be  is- 
sued 'a  ecu  ring  to  the  holders  their  posaes- 
aion  and  an  ultimate  title  to  the  land;'  but 
%uch  certificates  shall  not  be  assignable, 
and  shall  contain  a  clause  expressly  pro- 
hibiting the  sale  or  transfer  by  the  holder* 
of  such  land.  After  ten  years ^  upon  applt* 
cation  of  the  holder  and  consent  of  the  conn- 
cilf  'and  wben  it  aha  1 1  appear  prudent  and 
for  his  or  ber  welfare,  the  President  of  the 
United  States  may  direct  tbat  aueb  restric- 
tion on  the  power  of  sale  shall  be  with* 
drawn  and  a  patent  issued  in  the  usual 
form/  In  the  event  of  the  death  of  an  al- 
lottee without  heirs,  before  patent,  the  al- 
lotment was  not  to  revert  to  the  United 
Stiites  but  to  the  tribe  for  disposition  by  the 
council.  It  is  further  declared  (art.  llj; 
'The  object  of  this  instrument  being  to  ad- 
vance the  welfare  and  improvement  of  said 
Indians^  it  is  agreed,  If  it  prove  insnfiicientp 
from  causes  that  cannot  now  be  foreseen, 
to  effect  these  enda,  then  the  President  of 
the  United  States  may,  by  and  with  the  ad* 
vice  and  consent  of  the  Senate,  adopt  isuch 
policy  in  the  management  of  their  a^airs  as 
in  hia  Judgment  may  be  most  beneficial  to 
them;  or  Congress  may,  hereafter*  make 
3uch  provisions  of  law  as  experience  shall 
prove  necessary/  ** 

*And  another  a^t  should  be  mentioned^  as[4T3ll 
it  has  indueed  a  concessiou  by  the  plnintiff 
of  the  right  of  Gardner  to  cut  the  timljcr 
upon  hfs  allotment.  It  is  provided  by  the 
act  of  March  3,  1S93  {27  Stat,  at  L.  T44, 
chap.  2]9^,  that  all  mem bers  of  the  tribe 
^^who  entered  into  possession  of  lands  under 
the  allotments  of  eighteen  hundred  and  fif- 
ty-six and  of  eighteen  hundred  and  seven ty- 
one,   and   who   by    themselves   or   by   their 
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lawful  hoirs  have  resided  on  said  lands  oon- 
tinuoiisly  since,  are  hereby  declared  to  be 
owners  of  such  lands  in  fee  simple,  in  boy- 
eralty,  and  the  government  shall  issue  pat- 
ents to  them  therefor." 

It  is  contended  that  Davids  is  not  within 
the  act  of  1893,  and  "that  his  title  is  only 
such  as  can  be  read  out  of  the  treaty  of 
1856  and  the  act  of  1871."  Granting  this 
to  be  so,  it  hardly  needs  to  be  said  that  the 
allotments  were  intended  to  be  of  some  use 
and  benefit  to  the  Indians.  And  it  will  be 
observed  that  on  that  use  there  is  no  re- 
straint whatever.  A  restraint,  however,  is 
deduced  from  the  provision  against  aliena- 
tion, the  supervision  to  which,  it  is  asserted, 
the  Indians  are  subject,  and  the  character 
of  their  title.  It  is  conttMided  that  the 
T\<r\\t  of  the  Indians  is  that  of  occupation 
only,  and  that  the  measure  of  power  over 
the  timber  on  their  allotments  is  expressed 
in  United  States  v.  Cook,  19  Wall.  r>02,  22 
L.  ed.  211.  We  do  not  regard  that  case  as 
controlling.  The  ultimate  conclusion  of  the 
court  was  determined  by  the  limited  right 
which  the  Indians  had  in  the  lands  from 
which  the  timber  there  in  controversy  was 
cut. 

Certain  parties  of  the  Oneida  Indians 
ceded  to  the  United  States  all  the  lands  set 
apart  to  them,  except  a  tract  containing  100 
acres  for  each  individual,  or  in  all  about 
65,000  acres,  which  they  reserved  to  them- 
selves, to  he  held  an  other  Indian  lands  are 
held.  Some  of  the  lands  were  held  in  sev- 
eralty by  individuals  of  the  tribe  with  the 
consent  of  the  tribe,  but  the  timber  sued 
for  was  cut  by  a  small  number  of  the  tribe 
from  a  part  of  the  reservation  not  occupied 
in  severalty.  It  was  held,  citing  Johnson  v. 
M'Intosh,  8  Wheat.  574,  5  L.  ed.  688.  that 
the  right  of  the  Indians  in  the  land  from 
which  the  logs  were  taken  was  that  of  oc- 
|4731cupancy  only.  Xeee-i^arily  the  •timber,  when 
""  cut.  "became  the  property  of  the  United 
States  absolutely,  discharj'ed  of  any  rights 
of  the  Indians  therein."  It  was  hence  con- 
cluded "the  cutting  was  waste,  and,  in  ac- 
cordance with  well  settled  principles,  the 
owner  of  the  fee  may  seize  the  timber  cut, 
arri'-it  it  by  replevin,  or  proceed  in  trover 
for  its  conversion."  If  such  were  the  title 
in  the  case  at  bar.  such  would  be  the  con- 
clusions. But  sueh  is  not  the  title.  We 
need  not.  however,  exactly  define  it.  It  is 
certainly  nmre  than  a  right  of  mere  occu- 
pation. The  restraint  upon  alienation  must 
not  be  exajrcrerated.  It  does  not  of  itself  do- 
base  the  ri;:lit  below  a  fee  simple.  T.ibby 
V.  Clark,  lis  r.  S.  250.  30  L.  ed.  133.  C  Sup. 
Ct.  Rep.  10 15.  The  title  is  held  by  the 
I'niled  States,  it  is  true,  but  it  is  held  **in 
trust  for  individuals  and  their  heirs  to 
whom  the  same  were  allotted."  The  con- 
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sideratioiiB,  therefore,  which  detennined  tti 
decision  in  United  States  t.  Cook,  do  wit 
exist.  The  land  ia  not  the  land  of  the 
United  States,  and  the  timber  when  cot  did 
not  become  of  the  property  of  the  United 
States.  And  we  cannot  extend  the  restimint 
upon  the  alienation  of  the  land  to  a  r^ 
straint  upon  the  sale  of  the  timber  consist- 
ently with  a  proper  and  beneficial  nse  of 
the  land  by  the  Indiana, — a  use  which  esi 
in  no  way  affect  any  interest  of  the  Unittd 
States.  It  was  recognised  in  United  States 
V.  Cook  that  "in  theory,  at  least,"  that  land 
might  be  "better  and  more  valuable  with 
the  timber  off  than  with  it  on."  Indeed,  it 
may  be  said  that  arable  land  is  of  no  use 
until  the  timber  is  off,  and  it  was  of  arable 
land  that  the  treaty  contemplated  the  allot- 
ments would  be  made.  We  encounter  diffi- 
culties and  baflfling  inquiries  when  we  eos- 
cede  a  cutting  for  clearing  the  land  for  col. 
tivation,  and  deny  it  for  other  purposes,  it 
what  time  shall  we  date  the  preparation  for 
cultivation  and  make  the  right  to  sell  tbr 
timber  depend?  Must  the  axe  immediatdf 
precede  the  plow  and  do  no  more  than  kttf 
out  of  its  way?  And  if  that  close  relstios 
be  not  always  maintained,  may  the  pnrpoic 
of  an  allottee  be  questioned  and  referred  tn 
some  advantage  other  than  the  cuItivatioB 
of  the  land,  and  his  title  or  that  of  his  wa- 
dee  to  the  timber  be  denied?  Xor  does  tbr 
argument  *which  makes  the  occupatios  oflil^ 
the  land  a  test  of  the  title  to  the  tiabcr 
seem  to  us  more  adequate  to  jostify  tki 
qualification  of  the  Indiana'  rights. 

It  is  based  upon  the  neeessitj  of  i 
tending  the  weakness  of  the  Indians  ssl 
protecting  them  from  imposition.  The  sifs- 
ment  proves  too  much.  If  the  pwririfls 
against  alienation  of  the  land  be  extcsdid 
to  timber  cut  for  purposes  other  thas  thi 
cultivation  of  the  land  it  would  extcod  ts 
timber  cut  for  the  purpose  of  caltivstioa 
What  is  there  in  the  former  purpose  to  pw- 
tect  from  imposition  that  there  te  not  is  tli 
other?  Shall  we  say  such  eril  was  fos- 
tcmplated  and  considered  as  wNUtvU- 
anced  by  benefit  ?  And  what  was  tht  Wse 
fit?  The  allotments,  as  we  hare  saii,  vm 
to  be  of  arable  lands  useless,  may  bs,  cir 
tainly  improved  by  being  elear  of  their  tia* 
ber,  and  yet,  it  is  insisted  that  this  laprovv- 
ment  may  not  1m  made,  though  It  have  iW 
additional  inducement  of  proTidii^  mttm 
for  the  support  of  the  Indians  sad  tkir 
families.  We  are  nnabla  to  asaant  It  Om 
view. 

Judgment  affirmed. 

Mr.  Justice  Moody  took  bo  put  fai  te  d^ 

cision  of  this  i 
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COPI?^  QU1£N  COHBOL,  Mm.  OO.  v.  AB£Z02f  a. 


in 


COPPER  QUEEN  CONSOLIDATED   MIN< 
ING  COMPANY,  Appt., 

V, 

TERRITORIAL  BOARD  OF  EQUALTZA^ 
TION  OF  THE  TERRITORY  OF  ARL 
ZONA. 

(See  S.  C.  Reporter's  ed.  474-4S2.> 

Statutes — construction — re-enactment. 

1.  The  re-eimctm^nt  in  the  same  words 
of  a  statute  which  \m»  notoriously  received 
a  construction  in  practice  from  those  whole 
duty  it  is  to  carry  it  out  gives  rise  to  the 
presumption  that  euch  construction  is  sat^ 
isfactory  to  the  legislature,  unless  it  b 
plainly  erroneous. 

Taxes— eqnalizati  on . 

2.  The  Arizona  board  of  equalization, 
in  exercising  its  power  under  Ariz.  Rev, 
Stat.  §  3880,  to  Increase  or  dimtniah  the  val- 
uation of  property  in  any  county  in  order 
to  produce  a  just  relation  he  t  we  en  all  the 
valuations  of  property  in  the  territory,  is 
not  bound  to  deal  with  the  valuation  of  each 
county  as  a  whole,  but  may  increase  or  di» 
minish  the  valuations  of  parttcular  claisea 
of  property  witlihi  the  county. 

Statutes — adopted  construction. 

3.  The  construction  given  hj  the  Colo- 
rado courts  to  a  statute  of  that  state  which 
is  alleged  to  have  served  as  the  model  for 
Ariz.  Rev.  Stat,  ft  3880,  defining  the  powers 
of  the  board  of  equalization^  need  not  be 
followed  by  the  Arizona  courts  when  con- 
struing the  territorial  statute,  where  the 
Colorado  decision  turned  partly  on  the  no- 
tion, inapplicable  to  Arizona^  that  the  board 
of  equalization  had  no  function  of  assesa- 
ment.  and  in  part  on  the  Constitution  of 
tlie  state. 

Taxes — equalization. 

4.  The  total  valuation  of  the  property 
in  the  territory  may  be  increa.'^ed  by  the 
Arizona  board  of  equalization  be^yond  the 
sum  of  the  returns  of  the  bt>nrd  of  super- 
visors  of  the  sevt-ral  rounlies,  since  Ariz. 
Rev.  Stat.  §  3880,  fnj powering  the  board  to 
increase  or  diminish  Hip  valuation  of  prop- 
erty  in  any  county  in  order  to  produce  a 
just  relation  betwi^ori  all  the  vahiationa  of 
property  in  the  territory,  only  prohibits  the 
board  from  reducing  the  aggregate  valua- 
tion below  that  as  roturned  by  the  clerka 
of  the  several  counties*  whii^h  impliea  that 
the  board  has  the  power  of  eliangL%  and,  hut 
for  the  prohibition,  might  reduce  the  total. 

[No.  280] 

Argued    April    26,    11107.      Decided    May   27, 

umi. 


Note. — On  the  elli^rt  of  rt^  ermctment  of 
statute  which  has  reeoived  judieial  construc- 
tion— see  note  to  Sainlers*  v.  St.  Louis  ik 
N.  0.  Anchor  Line,  3  L.R.A.  :1IJ(L 

On  the  duties  and  powers  of  state  board 
of  tM|iiaiization — -ffv  note  h>  L'a^^  County  v. 
Ciiica-o,  B.  &  Q.  R.  Co.  "2  L.R.A.  188. 

On  tlie  const  ruction  of  adopted  statute- 
see    note    to    RvUls   v.    Mechanics    ^lills,   5 
L.K.A.  6G7. 
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APPEAL  from  the  Supreme  Court  of  the 
Territory  of  Arizona  to  review  a  judg- 
ment  sustaining  a  demurrer  to  an  applica^ 
tion  for  a  writ  of  certiorari  to  vacate  pro- 
ceedings of  the  board  of  equalisation  by 
which  the  total  valuation  of  property  in  the 
territory,  as  well  aa  the  valuation  of  par- 
ticular classes  of  property,  was  increased. 
Aftirmed. 

See  same  case  below  (Ariz.)  84  Fac.  GIL 

The  facts  are  stated  in  the  opinion. 

Mr.  WilHam  Herring  argued  the  cauae, 
and,  with  Mr,  Everett  E.  Elllnwood  and 
Surah  Herring  Sorin,  filed  a  brief  for  ap- 
peVlant : 

The  territorial  board  of  equali^atian  is 
wholly  a  creature  of  statute  and  is  of 
speetaJ  and  limited  jurisdiction.  It  is  ca- 
fiontial  to  the  validitj  of  its  acts  that  they 
should  be  authorized  by  some  express  pro- 
vision of  the  statute^  otherwise  they  are 
absolutely   null  and  void. 

Central  P.  R  Co.  v.  Evans,  III  Fed.  79; 
I  Cooky,  Taxn.  3d  ed.  772. 

A  judicial  interpretation  given  the  atat« 
ute  in  the  state  of  its  origin,  prior  to  the 
adoption  thereof,  becomes  a  part  of  th« 
statute  itself,  with  the  same  force  and  to 
the  same  extent  as  though  the  deetsion  was 
written  into  the  law. 

Henrietta  Min.  &  Mill,  Co.  v.  Gardner, 
173  O.  S.  1:^3,  43  L.  ed,  637,  10  Sup.  Ct, 
Rep,  327;  Goldman  v.  Sotelo,  7  Arij,  23, 
m  Pflc.  606. 

Furthermore,  upon  the  adoption  of  a 
statute  where  the  law  antecedently  to  the 
adoption  was  settled  by  judicial  interpret 
tat  ion  thereof,  the  mere  change  of  phrase- 
ologj'  will  not  be  construed  a  change  of  the 
lnw  unless  such  phraseology  evidently  pur- 
ports an  intention  in  the  legislature  to 
work  a  change. 

McDonald  v.  Hovcy,  HO  U.  S.  619,  28 
L.  ed.  269,  4  Sup.  Ct.  Rep.  142;  Metropol^ 
Itan  R,  Co.  v.  Moore,  121  U.  S,  558,  m  L, 
ed.  1022,  7  Sup.  Ct  Rep.  1334;  Willis  v. 
Eastern  Trust  &  Bkg.  Co.  lOa  U.  S.  295, 
42  L.  ed.  752,  IS  Sup.  Ct.  Rep.  347. 

All  that  the  territorial  board  of  equali- 
zation may  do  under  the  authority  con- 
ferred upon  it  by  the  Arkona  statute  is  to 
adjust  and  equalize  the  valuation  of  real 
and  personal  property  among  the  several 
counties   of   the   territory. 

Territory  v,  Yavapai  County  {Atu.]  84 
Pac.  522. 

The  territorial  hoard  of  equalization  may, 
for  the  purpose  of  adjusting  and  equalizing, 
increase  the  aggregate  value  of  one  county 
and  decrease  that  of  another;  but  it  has 
no  power  to  Increase  the  aggregate  valua- 
tion of  property  in  the  territory  above 
the  valuations  returned  by  the  boards  of 
supervisors  of  the   several  counties. 
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People  ex  rel.  Crawford  ▼.  Lothrop,  3 
Colo.  462:  Ames  v.  People,  26  Colo.  83,  56 
Pac.  (556.  Reaffirmed  in  27  Colo.  126,  60 
Par.  340:  State  ex  rel.  Wallace  v.  State 
IU>anl.  18  Mont.  473,  46  Pac.  2GG:  State 
ex  rel.  State  Board  v.  Fortune.  21  Mont. 
154,  60  Pac.  lOSG;  Poe  v.  Howell  (N.  M.) 
67  Pac.  62;  Missouri,  K.  &  T.  R.  Co.  v. 
Miami  County,  67  Kan.  434.  73  Pac.  103; 
Chamberlain  V.  Cleveland,  34  Ohio  St.  551. 

If  an  assessment  is  contrary  to  a  stat- 
ute, it  is  just  as  invalid  as  if  inhibited  bv 
the  Constitution. 

Pilprim  Consol.  Min.  Co.  ▼.  Teller  Coun- 
ty, 32  Colo.  334,  76  Pac.   364. 

Of  what  avail  to  the  tax  payer  is  a 
limitation  upon  the  rate  of  taxation,  if  the 
basis  of  the  ta.v — the  valuation  of  his 
property — may  be  increased  at  the  will  of 
the  torriiorial  board  of  equalization  to  an 
unlimited   extent? 

People  ex  rel.  Crawford  v.  Lothrop,  3 
Colo.   467. 

The  territorial  board  of  equalization,  in 
equalizing  and  adjusting  property  valua- 
tions between  the  several  counties,  has  no 
powfr  to  increase  or  diminish  the  valua- 
tions of  certain  kinds,  classes,  sub-classes,  - 
or  grades  of  property  within  any  county.  ' 


The  territorial  board  must  deal  with  the 
respective  valuations  as  returned  by  the 
counties  as  entireties,  by  making  such 
ch.T"ji^s  in  each  county  valuation  as  a 
wlu'le  as  will  relatively  equalize  the  entire 
pn>perty  values  in  the  ditfereiit  cnunties. 

San  Mateo  County  v.  Southern  !^.  R.  Co. 
8  Sawy.  23S,  13  Fed.  722;  Santa  Clara 
County  V.  Southern  P.  R.  Co.  9  Sawy.  165, 
18  Fed.  385:  People  v.  Ames,  27  Colo.  126, 
60  Pac.  346;  People  ex  rel.  Crawford  v. 
Lothrop.  3  Colo.  428;  People  ex  rel.  Mer- 
ritt  V.  Lawrence,  6  Hill.  244;  Wells,  F.  & 
Co.  V.  State  lUmrd.  v*(i  Cal.  194;  State  ex. 
rel.  Wyatt  v.  Vaile,  122  Mo.  33,  26  S.  W. 
tiT-:  State  ex  rel.  Cunningham  v.  Thomas, 
U.  liah,  86,  50  Pac.  615;  State  ex  rel. 
State  Doard  v.  Fortune,  supra:  llacker  v. 
lluwe  I  Neb.)  101  X.  \V.  260;  Orr  v.  State 
Koiird.  3  Idaho,  1HU.  28  Pac.  416. 

The  doctrine  oi  praotical  construction  is 
wliully  inapplieable  to  the  case  at  bar. 

MUiU'l.aker  \.  IVrry.  184  U.  S.  258.  260, 
46  L.  eil.  528,  533.  22  Sup.  Ct.  Rt-p.  463: 
\\\-st  brook  V.  Miller.  o\j  Mich.  152.  22  N. 
W.  25t);  Black.  Const r.  &  Interpretation 
01  Uiws.  p.  221:  Cooley,  Const.  Lim.  7th 
rd.  p.  106. 

.Mi-s>rs.  Elias  S.  Clark  and  Wm.  C.  Pren- 
tiss arLMiod  the  ciiuse,  and.  with  Mr.  Hor- 
ace  K.  ilark,  tileii  a  brief  for  appellee: 

Thf  Supremo  Ci>urt  of  the  United  States 
will   not  disturb  a  decision  of  the  supreme 
CMuri    of    a    territory,    construing    a    local 
Fi.itute,  unless  manifest  error  appi*ar. 
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Sweeney  v.  Lomme,  22  \TaIl.  20S.  22  L 
ed.  727;  Xorthem  P.  R.  Co.  v.  Hamblv.  154 
U.  S.  349,  38  L.  ed.  1003,  14  Sup.  a!  Rfp. 
983;  Salina  Stock  Co.  ▼.  Salina  Creek 
Irrig.  Co.  163  U.  S.  109,  41  L.  ed.  90.  1« 
Sup.  Ct.  Rep.  1036;  Whitner  v.  Fox.  Itt 
U.  S.  637,  41  L.  ed.  1145,  17'Sup.  Ct.  Rep. 
713. 

Revenue  laws  are  not  to  be  regmrded  a» 
penal  in  the  sense  that  requires  them  to  be 
strictly  construed,  though  they  impose 
penalties  and  forfeitures. 

Sutherland,  Stat.  Const r.  <*  535:  Wood  t. 
United  States,  16  Pet.  342,   10  L.  ed.  9S7; 
Taylor  v.   United   States.  3   How.    11»7.  11 
L.  ed.  559;  Giquot's  Champagne  1 125  Rac- 
kets   of    Champagne   ▼.    United    Staie^'   S 
V\all.   114,   18  L.  ed.   116;    Re  28  Ca»es  of 
Wine,    2    Ben.    63.    Fed.    Cas.    Xo.    l4.Sil; 
United  States  v.  Willetts,  5  Ben.  £^):  Fed. 
Cas.  Xo.  16,609;   United  States  v.  hixiaos. 
10  Wall.  305,  19  L.  ed.  937;   State  ex  rvl 
Poe   V.   Raine,  47   Ohio   St.   455.  25  X.  E 
54;    Haskel    v.    Burlir.j;ton.    30    Iowa.  23^. 
Hudler  y.  Golden,  36  X.  Y.  446;  ComvsII 
V.    Todd,    38    Conn.    443;    State,    Pau:>.^^. 
Prosecutor,   v.    Taylor,    35    X.    J.    L    1S4. 
Bacon  v.  State  Tax  Comrs.   126  Mich.  2L 
60  L.R.A.  321,  86  Am.  St.  Rep.  524.  S5  X 
W.   307;    Salisbury   v.   Lane,  7    Idaho.  JTO. 
63   Pac.   383:   Aztec  Land  &   Cattle  Co   i. 
Xavajo     County      (Ariz.)      80     Pao.     31S; 
Western  Invest.  Bkg.  Co.  t.  Murray.  6  AriL 
224,  56  Pac.  728;  Cochise  County  \.  Copprf 
Queen  Consol.  Min.  Co.  (Ariz.)  71  Pac.  M^ 

Under  the  power  conferred  on  the  bc«rd 
to  equalize,  and,  with  the  cash  value  sf  s 
standard,  it  may,  as  incidental  to  that 
power,  raise  the  sum  of  all  the  \-aInatioM 
as  returned  by  the  various  assessciis  sad 
local  boards  of  equal:. union. 

State  ex  rel.  Thompson  v.  Xichol*.  21 
Wash.  169,  69  Pac.  775;  State  ex  rel.  On- 
uingham  v.  Thomas,  16  Utah.  86.  Si^  f^ 
615 1  Wallace  v.  Bullen,  6  Okla.  17,  &S  Fiit 
954;  Kittle  v.  Shervin,  11  Xeb.  64.  7  N.  W. 
861;  Webb  v.  Renfrew,  7  OkU.  198,  51  Fiit 
449;  Bardrick  ▼.  Dillon,  7  Okla.  53a.  M 
Pac.  785;  Weber  t.  Dillon.  7  Okla.  3^.  M 
Pac.  894;  Hacker  v.  Howe  (Xebu)  101  X. 
W.  256;  Orr  v.  State  Boaid,  3  Idaho.  1«L 
28  Pac.  416;  People  v.  Dunn,  50  Cal  3SI: 
P.raden  v.  Union  Trust  Co.  25  Kaa  VS; 
Territory  ▼.  First  Nat  Bank,  10  X.  M. 
283,  65  Pac.  172;  State  ex  rel.  Roe  r 
Raines,  47  Ohio  St.  447,  25  N.  E.  M;  SUM 
ex  rel.  Hasbrook  t.  Lewk.  64  Ohio  Sl  Sit 
60  X.  E.  198. 

The  only  limitation  upon  tke  ■aamr  « 
extent  of  raising  or  lowering  is  tkal  i 
shall  not  reduce  the  {legate.  Tte  a^ 
elusion  of  this  power  be  indnsaoa  if  il 
other  things. 

Uankins  v.  People,  106  U.  6S6. 


lOOtf. 


What  is  implied  in  a  stutute  is  &a  mudi 
a  part  of  it  as  what  Is  exprcsBed^ 

.  United  States  v.  Babbitt,  1  Black,  53.  17 
L.  ed:  95. 

The  board  of  equalization  has  the  powt^r 
to  increase  or  decrease  the  valuation  of  a 
class  of  property. 

Territory  v.  First  Nat.  Bank  and  State 
ex  rel.  Thompson  v.  Nichols^  anpra;  Salt 
Lake  City  v.  Armstrong,  16  Utah,  472,  49 
Pac.  641;  Wells,  F.  &  Co.  v.  State  Board, 
56  Cal.  196. 

Intention  of  the  legislature*  when  dis- 
covered, mu^t  prevail  in  the  construction 
of  statutes. 

Sutherland,  Stat.  Constr.  |  35S;  Brown 
V.  Barry,  3  Dall.  367,  1  L.  ed.  G30 ;  Jqtiea  v. 
New  York  Guaranty  3l  L  Co.  101  U.  .S. 
625,  25  L.  ed.  1034;^Belej  v.  Naphtaiy,  \m 
U.  S.  360,  42  L,  ed.  777,  IS  Sup.  Gt.  Rep. 
354. 

A  provision  which  Is  special,  by  point- 
ing to  a  particular  act  and  declaring  for 
what  definite  purpose  it  was  enacted,  or 
defining  certain  words  or  phraaea,  has  the 
fullest  effect.  It  is  a  part  or  the  law,  must 
be  construed  and  applied  accordingly,  and 
the  act  will  have  a  construction,  and  the 
words  and  phrases  a  meaning,  in  liarmony 
with  the  defining  provisions,  even  though 
otherwise  they  wuuld  have  a  different  ef- 
fect. 

Sutherland,  Stat.  Constr,  ^  3flO. 

The  words  and  nuMning  of  one  part  of 
a  statute  may  load  to  and  furnish  an  ex- 
planation  of  the  sunsy  of  another. 

Sutherland,  Stat.  Constr.  K   308,  note  55, 

The  lei^islature.  In  rc-i*nLiitin|j  the  lan- 
guage of  the  act  nf  1887  in  tiin  revision  of 
1901,  recognized  and  adopted  the  practical 
-construction  by  succea&ive  boards  of  equal- 
ization. 

Re  Guggenheiui  Smelting"  Co.  121  Fed. 
153;  Sessions  v,  Ronmdka,  145  U.  S.  'lif, 
36  L.  ed.  609,  12  Sup.  Ct.  Rep.  709;  Fi^k 
v.  Henarie,  142  l\  S.  459,  33  L.  ed»  1070, 
12  Sup.  Ct.  Rep,  207;  Sutherland,  Stat. 
Constr.  ^  403.  note  98,  1[  474.  nf^f}^  77,  78; 
.Bloxliam  V.  Consumers'  Electric  Light  & 
Street  R.  Co.  30  Fla.  51 S^  *>9  L.R.A.  507, 
51  Am.  St.  Rep.  44.  18  So.  444;  Com.  v. 
^Jlrand  Central  IMd^.  ^  L.  Aflso.  07  Ky,  325, 
30  S.  W.  62Q;  State  e\  rp'l.  Xorfalk  Beet- 
Sui^ar  Co.  v.  iM(xin%  50  Ndi.  88,  01  Am.  St, 
Rep.  538,  69  N.  W.  37^;  Price  v.  Lancaatcr 
County,  189  Pa.  *)'\  41   Atl    9S7. 

The  practical  enrastiiietioii  given  the 
statute  by  3U('CQ!*5ive  boiirdB  of  equaliza- 
tion   is  of   itself   CO  lit  rollings. 

Stuart  V.  Laird.  1  Cnineh,  209,  2  L.  ed. 
115;  Hahn  v.  United  States,  107  U.  S.  40^2. 
27  L.  ed.  527.  2  Sup.  Ct.  Rep.  494;  Opinion 
of  the  Justices,  120  Mfiss,  551;  Cohen  v. 
Virginia,  6  Wheat.  264,  5  L.  ed.  257;  Fair- 
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bank  v.  United  States,  Igl  U.  S.  31 1^  4o  L, 
ed.  874,  21  Syp.  Ct.  Rep.  G48;  Bate  Re* 
frigerating  Co.  r.  Sulxbergert  157  U.  S.  I, 
39  L.  ed.  601,  15  Sup.  Ct.  Rep.  508;  United 
States  v.  Philbrick,  120  U.  S.  52,  30  L.  ed. 
=^r>9,  7  Supe  Ct.  Rep.  417;  IkfKeen  v.  De- 
laacy,  5  Cranch,  22,  3  L.  ed.  26;  United 
States  V,  State  Bank,  6  Pet.  3fl,  8  L.  ed. 
311;  Surgeit  v.  Lapice,  9  How.  68,  12  L.  e*l, 
£190^  Union  Ina.  Co.  v.  Hoge,  21  How.  m, 
1()  L.  ed.  68;  Havemeyer  v.  Iowa  County, 
3  WalL  302,  18  L-  ed.  41  j  Blake  v.  Na- 
Lloual  City  Bank,  23  Wall.  32L  23  L.  ed. 
121;  United  States  v.  Alger,  152  U,  S. 
31*7,  38  L.  ed.  48S,  14  Sup.  Ct.  Rep.  035; 
Bate  Refr liberating  Go.  v,  Sulzberger,  157 
U.  S,  34,  39  L,  ed.  610,  16  Sup.  Ct.  Rep. 
508;  Hewitt  v.  SchuU^,  180  U.  S.  156,  4^ 
L.  ed.  472,  21  Sup.  C^.  R^p.  309;  Uaited 
States  v.  Finnell,  185  U.  S-  252,  46  L-  ed. 
390,  22  Sup,  Ct.  Rep.  fi33i  Schell  v.  Faucher, 
138  U.  S.  572.  34  U  ed.  1043,  U  Sup,  Ct. 
Rep.  376;  Sutherland,  Stat.  Conatr.  ^  478; 
Houston  &  T.  C.  R.  Co.  v.  State  (Tex.  Civ. 
A^p.)  m  S.  W.  114 i  United  States  v.  Bar- 
ringer,  188  U.  S.  683*  47  L.  ed.  006,  23  Sup. 
Ct.  Rep-  405;  Potter  v.  Hall,  189  U,  S. 
300,  47  L.  ed.  820,  23  Sup.  Ct,  Rep.  545; 
United  States  v,  Alahiima  Q,  S.  R.  Co. 
142  U.  S.  616,  36  L.  ed.  1134,  12  Sup,  Ct. 
Rep.  306;  Robertson  v.  Downing,  127  U.  S, 
607,  32  L.  ed.  269,  8  Sup.  Ct.  Rep.  1328; 
Pennoyer  v.  McConoaughy^  140  U.  S.  I, 
35  L.  ed.  363,  U  Sup.  Ct.  Rep,  699;  Pack- 
ard V.  Richardson,  17  Mass.  143^  9  Am.  Dec. 
123;  Bloxliam  v.  Consumers'  Electric  Light 

31  Street  K.  Co.  supra;  State  ax:  rel.  Tor^ 
rev  son  v.  Crey.  21  Nev,  378,  10  L.R.A.  134, 

32  Pac.  102;  Kelly  v.  Multnomah  Countyg 
18  Or.  350,  22  Pac.  1110:  Auditor  v.  Cain, 
22  Ky.  L.  Rep.  IB88,  61  S.  W.  1017 1  Peo- 
ple V,  AdtHphi  Club.  149  N.  Y.  5,  31  L.R.A. 
514,  62  AntL  St,  Rep.  700,  43  N.  E.  410; 
Re  Warlield.  22  Cal,  71,  S3  Am.  Dec.  49; 
Rogers  v.  iioodwin,  2  Masi3.  476;  Bureau 
County  v.  Chicago,  B,  &  Q.  R.  Co.  44  III, 
239;  fill  il  road  &  Teleph.  Cos.  v.  Board  of 
Equalizers,  S5  Fed.  302;  Cincinnati  South- 
ern Co.  v.  i7uenther,  19  Fed,  3119;  Cum- 
minga  v.  Merchants*  Nat.  Bank,  101  U.  S. 
1.^)3,   1G2,  25  L.  ed.  903,  006. 

There  muat  be  ^ome  evidence  of  adoption 
tiaide  from  mere  similarity  of  language. 

Teica^  &  P.  R.  Co,  v.  Humble,  181  U.  S. 
57,  05,  45  L.  ed.  747,  75 J,  21  Sup.  Ct.  Rep. 
526. 

A  deli  berate  or  material  change  of  es* 
press  ion  must  be  taken  prima  facie  tu  im- 
port a  change  of  intention. 

23  Am,  &  Eng,  Enc.  Law,  p.  373. 

The  naturiil  presumption  Is  that  th^ 
phraseolo^  of  the  stalute  was  changed 
iti  order  to  change  its  me^iniog.  The  voiy 
fact  that  the  prior  act  ia  amended  demon - 
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■tratM  the  intent  to  change  the  pre-exist- 
ing law,  and  the  presumption  must  he  that 
it  wai  intended  to  change  the  statute  in 
all  the  particulars  touching  which  we  find 
a  material  change  in  the  language  of  the 
act. 

United  States  v.  Bashaw,  1  C.  C.  A.  653, 
4  U.  S.  App.  360,  60  Fed.  764. 

If  the  legislature  uses  words  which  have 
received  a  judicial  interpretation,  they  are 
presumed  to  he  used  in  the  same  sense 
unless  the  contrary  intent  can  be  gathered 
from  the  statute.  But  where  the  same 
language  is  not  preserved,  but  is  substan- 
tially varied,  it  shows  a  different  inten- 
tion. 

Lewis's  Sutherland,  Stat.  Const r.  H  399; 
Rutland  v.  Mendon,  1  Pick.  154;  Wills 
V.  Russell,  100  U.  S.  621,  25  L.  ed.  607; 
Pingree  v.  Snell,  42  Me.  53.- 

It  is  only  where  the  statute  is  adopted 
without  change  that  the  former  construc- 
tion is  ever  followed. 

Goldman  v.  Sotelo  (Ariz.)  68  Pac  658; 
Henrietta  Min.  &  Mill.  Co.  v.  Gardner,  173 
U.  S.  123,  43  L.  ed.  637,  19  Sup.  a.  Rep. 
327. 

The  construction  in  the  Lothrop  Case 
would  not  be  binding  upon  this  court  even 
if  our  statute  had  been  adopted  verbatim 
from  that  state. 

The  rule  that  construction  should  follow 
the  courts  in  the  state  from  which  the 
statute  is  adopted  is  not  an  absolute  one. 
The  proper  construction  is  always  the  one 
required  by  the  obvious  meaning  of  the 
statute. 

Coulam  V.  Doull,  133  U.  S.  216,  33  L.  ed. 
606,  10  Sup.  Ct.  Rep.  263;  Whitnev  v.  Fox, 
106  U.  S.  647,  41  L.  ed.  1148,  17  Sup.  Ct. 
Rep.  713. 

The  construction  placed  upon  the  Colo- 
rado statute  in  the  Lothrop*  Case  was 
based  upon  the  ground  that  the  Consti- 
tution of  that  state  lodged  the  power  of 
fixing  valuations  solely  in  the  assessor. 

State  ex  rel.  State  Board  v.  Fortune, 
24  Mont.  164,  60  Pac.  1086;  State  ex  rel. 
Wallace  ▼.  SUte  Board,  18  Mont.  473,  46 
Pac.  266. 

In  Arizona  not  only  had  the  interpre- 
tation' placed  upon  our  statute  by  the 
board  of  equalization  and  other  executive 
officers  been  acquiesced  in  for  eighteen 
years,  but  our  legislature  in  1901  re-en- 
acted that  statute  without  change,  with 
full  knowledge  of  the  interpretation  there- 
tofore placed  upon  it,  thereby  recognizing 
and  adopting  anch  construction  and  mak- 
ing it  a  part  of  the  law  itself. 

Gilbert  v.  Craddock,  67  Kan.  346,  72  Pac. 
872;  Frost  ▼.  Pfeiffer,  26  Colo.  338,  68  Pac. 
161. 

Other   decisions    following   the   Lothrop 
Oase  are  equally  inapplicable. 
^ 


People  V.  Ames,  27  Colo.  126,  60  Pac. 
346;  Hacker  v.  Howe  (Neb.)  101  N.  W. 
266;  Poe  v.  Howell  (N.  M.)  67  Pae.  62. 

Mr.  Justice  Holmes  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  a  judgment  on  de- 
murrer to  a  petition  for  a  writ  of  certiorari. 
The  object  of  the  petition  was  to  vacate 
proceedings  of  the  board  of  equalization  in 
1906,  by  which  the  board  added  very  largely 
to  the  assessed  valuation  of  patented  mines 
and,  in  a  less  degree,  of  work  horses  and 
saddle  horses,  in  Cochise  county  and  other 
counties  in  Arizona.  It  was  alleged  that 
by  these  proceedings  the  board  increased 
the  total  valuation  of  property  in  the  ter- 
ritory and  increased  the  valuation  of  the 
petitioner's  property  of  the  above-mentioned 
kinds.  The  writ  had  been  issued  by  a  single 
justice,  returnable  before  the  full  bench,  but 
the  case  was  heard  on  the  demurrer  by  con- 
sent, and  by  the  judgment  the  demurrer  was 
sustained  and  the  writ  was  quashed. 

The  errors  alleged  are  two:  First,  that 
while  the  board,  for  purposes  of  equalizing, 
might  add  to  the  total  value  of  the  property 
in  one  county  and  diminish  that  of  property 
in  another,  it  had  no  power  to  increase  the 
total  valuation  of  property  in  the  territory 
above  the  sum  of  the  returns  from  the 
boards  of  supervisors  of  the  several  coun- 
ties; and  second,  that  the  board  was  bound 
to  deal  with  the  valuation  of  each  county 
aa  a  whole,  and  could  not  increase  or  dimin- 
ish the  valuations  of  particular  classes  of 
property  within  a  county.  The  power  of 
the  board  depends,  of  course,  upon  statute,  ' 
and  it  is  said  that  the  statute  of  Arizona 
was  taken  almost  verbatim  from  one  of 
Colorado,  which  had  been  construed  by  the 
supreme  court  of  that  state  in  accordance 
with  the  first  of  the  petitioner's  above  con- 
tentions before  it  waa  adopted  by  Arizona. 
People  ex  rel.  Crawford  v.  Lothrop,  3  Colo. 
428.  The  construction,  it  is  said,  goes  with 
the  act.  Henrietta  Min.  ft  MiU.  Co.  v.  •6ard-[479) 
ner,  173  U.  S.  123,  130,  43  L.  ed.  637,  640, 
19  Sup.  Ct.  Rep.  327.  The  second  conten- 
tion is  based  on  an  interpretation  of  the 
statutes,  the  supposed  absence  of  an  el- 
press  grant  of  power,  and  later  decisions  in 
Colorado  and  other  states. 

On  the  other  hand,  while  this  court  can- 
not refuse  to  exercise  its  own  judgment,  it 
naturally  will  lean  toward  the  interpreta- 
tion of  a  local  statute  adopted  by  the  local 
court.  Sweeney  v.  Lomme,  22  Wall.  208, 
22  L.  ed.  727;  Northern  P.  R.  Co.  v.  Ham- 
bly,  164  U.  S.  349,  361,  38  L.  ed.  1009,  1014. 
14  Sup.  Ct.  Rep.  983;  Fox  y.  Haarstiek, 
166  U.  S.  674,  679,  39  L.  ed.  676,  678,  15 
Sup.  Ct.  Rep.  467.  And  again,  when*  for  a 
considerable  time,  a  statute  notoriomlj  hM 
received   a  construction   in   practice   from 
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those  whose  duty  it  is  to  carry  it  out,  and 
afterwards  is  re-enacted  in  the  same  words, 
it  may  be  presumed  that  the  constmction 
is  satisfactory  to  the  legislature,  unless 
plainly  erroneous,  since  otherwise  naturally 
the  words  would  have  been  changed.  New 
York,  N.  H.  &  H.  R.  Co.  v.  Interfltate  Com- 
merce Commission,  200  U.  S.  061,  401,  402, 
60  L.  ed.  616,  626,  626,  26  Sup.  a.  Rep.  272. 
The  statute  of  Arizona  was  re-enacted  in 
1001  and  was  said  by  the  supreme  court  to 
have  been  construed  by  the  board  against 
the  petitioner's  contention  ever  since  the 
board  was  created,  eighteen  yean  before. 
Even  apart  from  the  re-enactment  a  certain 
weight  attaches  to  this  fact.  United  States 
V.  Finnell,  185  U.  S.  236,  243,  244,  46  L.  ed. 
890,  893,  22  Sup.  Ct.  Rep.  633;  United  States 
V.  Sweet,  189  U.  S.  471,  47  L.  ed.  907,  23  Sap. 
Ct.  Rep.  638.  The  presuntption  tlmt  the 
codiiiers  of  1901  knew  and  approved  the 
practice  of  the  board  certainly  is  as  strong 
as  the  presumption  tnat  the  original  enact- 
ors of  the  statute  knew  a  single  decision  in 
another  state;  and  it  is  more  important, 
since  it  refers  to  a  later  time. 

As  an  original  question  the  construction 
adopted  by  the  supreme  court  appears  to 
us  at  least  as  reasonable  as  the  opposite 
one  .contended  for,  and  the  variations  in  the 
Arizona  act  from  the  prototype,  if  Colorado 
furnished  the  prototype,  and  the  different 
background  against  which  it  \\&a  to  be  con- 
strued, seem  to  us  to  have  warranted  the 
refusal  to  be  bound  by  the  Colorado  aise. 

We  give  a  section  of  the  (leneral  Laws  of 
Colorado,  1877,  and  of  the  Hevised  Statutes 
of  Arizona  side  by  side. 


iO]  ♦2282.  Sec.  43.  Said  i 
board  shall  ascertain 
whether  the  valuation 
of  real  estate  in  each 
county  bears  a  fair 
relation  or  proportion 
to  the  valuation  in  all 
other  counties  of  the 
state,  and  on  such  ex- 
amination they  mav 
Increase  or  diminish 
the  aggregate  valua- 
tion of  real  estate  in 
any  county  as  much 
as,  In  their  judgment, 
may  be  necessary  to 
produce  a  just  relation 
between  all  the  valua- 
tions of  real  estate  in 
the  state ;  but  in  no 
Instance  shall  they  re- 
duce the  aggregate 
valuation  of  all  the 
counties  below  the  ag- 
gregate valuation  as 
returned  by  the  clerks 
of  the  several  coun- 
ties. 
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:]880.  (Sec.  50.) 
The  said  baard  Shall 
ascerr?ilii  wlietber  the 
valua[U(U  at  property 
in  eiii.'h  county  bears 
a  fair  relatloa  or  pro- 
portii.!!!  to  the  valua- 
tion  Id  nil  other  coun- 
ties la  iha  territofyt 
and  ou  aiu^h  examina- 
tion They  may  increase 
or  dimluish  the  valua- 
tion of  property  In 
any  ^i^ounty  as  much 
as,  In  tbeir  Judgment, 
may  tie  necessary  ta 
produce  a  just  rela- 
tion between  all  the 
valualSons  of  prtip- 
erty  In  the  territory  ; 
but  In  no  foKtaiice 
shall  tb^y  reduce  the 
aggregate  vahiat]iOn  of 
all  tbe  con D ties  below 
the  n^^grcpate  valua- 
tion a^  returned  by  the 
boards  of  supcrvlsorB 
of  the  several  eouo- 
ties.  And  said  board 
shalln  at  the  some 
time,  Ak  the  rale  of 
taxes  for  territorial 
purposes  wlikh  la  to 
be  levied  and  collected 
In  each  county. 


For  coDvenienea  we  take  up  the  second 

of  the  alleged  errors  first.  It  will  be  seen 
that  the  word  *^property"  takes  the  plac« 
of  ''real  estate"  at  the  beginning,  and  that 
the  power  given,  instead  of  being  only  a  pow- 
er to  increase  or  diminish  the  aggregate 
valuation  of  real  estate  in  any  county^  is 
to  iacrease  or  dimimsh  the  valuation  of 
property  (not  the  property)  in  (not  of)  any 
coo  tit  y.  The  word  "aggregate'*  is  left  out, 
and  the  fact  that  it  waa  left  out  favors  the 
construction  that  apart  from  that  fact 
would  be  reasonable,  that  the  power  extends 
to  the  valuation  of  any  property,  and  is 
not  cionined  to  the  valuation  of  all  the  prop- 
erty aa  one  whole.  This  construct  ion  *i*[4813 
further  favored  by  the  purpose  of  the 
changes  in  valuationi  which  m  to  '*produce 
a  just  relation  between  all  the  valuationa  of 
property  in  the  territory.**  This  phrase  ii 
interstitial  in  its  working.  It  does  not  con- 
fine the  equality  to  the  valuationa  by  eoun- 
ty,  but  extends  it  to  all  the  valuations  of 
property.  Yet  a  further  argument  may  be 
drawn  from  the  lan|ruage  of  I  3S74:  "No 
asiesaor,  board  of  supervisors,  or  the  terri- 
torial board  of  equalization  shall  assess  any 
real  estate  at  a  le&s  valuation  than  75  centa 
per  acre."  This  recogrii^ea  the  power  of  the 
board  to  deal  with  a  special  class  of  prop- 
erty^ and  we  ma_T  add,  by  way  of  antieipa- 
tioUj  by  also  recognising  a  function  of  as- 
sessment, does  much  to  make  inapplicable 
the  reasoning  of  the  Colorado  decision  upon 
the  other  point. 

It  seems  to  have  been  argued  below  thai 
at  least  the  board  was  confined  to  dealings 
with  property  by  the  classes  mentioned  iu 
other  sections  of  the  statutes,  especially  f| 
3&4Dt  3S61,  3877,  But  the  classifications  and 
specifications  provided  for  in  those  sectiona 
do  not  aliect  the  power  expressly  given  by 
I  3880}  as  we  have  construed  the  latter,  and 
further,  by  §  3S77  the  territorial  board  ia 
given  power  in  very  broad  terms  to  change 
the  list.  It  is  not  necessary  to  rely  on  thia 
power  to  change  the  list  for  the  power  of 
the  board  to  change  valuations  of  a  partic- 
ular class  of  property.  It  is  mentioned  sim- 
ply to  show  that  the  powers  given  by  3880 
are  not  diminished  by  other  provisions. 

The  lirst  contention  of  the  petitiotier 
needs  but  a  few  words  in  addition  to  what 
we  have  said.  The  power  to  increase  the 
valuation  of  property  in  any  county  is  aa 
power  to  increase  it  in  all,  or,  at  teait,  to 
increase  the  valuation  of  some  kinds  of 
property  in  all,  so  as  to  produce  a  just  re- 
lation between  them  and  the  other  valua- 
tions left  undisturbed.  We  find  nothing  ist 
the  statute  that  requires  the  increase  to  be 
so  adjusted  that  the  total  valuation  shall 
be  unchanged.  On  the  contrary,  the  pro- 
hibition against  reducing  It  implief  that  tb* 
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board  has  the  power  of  change,  and,  but  for 
f48S]the  prohibition,  might  reduce  *the  total. 
Therefore  it  may  add  to  the  total  since 
the  law  does  not  forb'd  that.  The  Colorado 
decision  to  the  contrary  turned  partly  on 
the  notion,  which  has  been  shown  to  be  in- 
applicable to  Arizona,  that  the  board  of 
equalization  had  no  function  of  assessment. 
It  also  turned  in  part,  at  least,  on  the  Con- 
stitution of  the  state,  to  which,  of  course, 
the  statute  was  subject.  There  was  no  Con- 
stitution to  be  conformed  to  in  Arizona,  and 
therefore  the  construction  of  the  statute  de- 
pends on  the  meaning  of  the  words  alone, 
and  the  supreme  court  of  the  territory,  in 
construing  them,  was  left  at  large. 
Judgment  affirmed. 


IOWA  RAILROAD  LAND  COMPANY,  Pllf. 

in  Err., 

▼. 

CLAUDE  F.  BLUMER. 

(See  S.  C.  Reporter's  ed.  482-496.) 

AdTerse  possession — Elands  within  congres- 
sional land  grant. 

1.  A  railway  company  which  has  com- 
plied with  all  the  terms  and  conditions  of 
a  congressional  land  grant,  as  fixed  by  Con- 
gress and  by  the  act  of  the  state  legislature 
after  the  acceptance  of  the  grant  by  the 
«tate,  has  such  a  title  to  lands  within  the 
place  limits  of  the  grant  that  the  statute  of 
limitations  will  run  against  it  in  favor  of 
one  who  occupies  the  premises  by  adverse 
possession  under  color  of  title,  notwith- 
standing the  want  of  final  certification  and 
issue  of  patent. 

Adverse    possession — color    of    title — good 
faith. 

2.  Knowledge  of  the  rejection  of  his 
first  timber  culture  entry  of  land  within  the 
place  limits  of  a  railway  land  grant  does 
not  require  the  imputation  of  bad  faith  to 
the  entryman  in  going  into  possession  on 
the  advice  of  counsel  under  a  second  entry, 
afterwards  summarily  canceled  without  his 
knowledge,  so  as  to  prevent  his  open,  no- 
torious, and  continuous  possession  from 
ripening  into  full  title  as  against  the  rail- 
way company  if  the  latter  fails  to  assert  its 
rights  within  the  period  prescribed  by  the 
-sUitute  of  limitations. 

[No.  207.] 

Argued    and    submitted    February    26,    27, 
1907.    Decided  May  27,  1907. 

Iff  ERROR  to  the  Supreme  Court  of  the 
State  of  Iowa  to  review  a  judgment 
which  affirmed  a  decree  of  the  District 
Court  of  Woodbury  County,  in  that  state, 
quieting  title  as  against  a  railroad  com- 
pany to  land  within  the  place  limits  of  a 
«ongresslonal  land  grant.  Afiirmed. 
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See  same  ease  below,  129  Iowa,  82,  US 
Am.  St.  Rep.  444,  105  N.  W.  842. 

Statement  by  Mr.  Josiioe  Day: 

*This  is  ft  writ  of  error  to  the  supreme[488] 
court    of   the   state   of   Iowa,   seeking   re- 
versal of  its  judgment  affirming  the  decree 
of  the  district  oourt  of  Woodbury  county, 
quieting  the  land  title  of  Claude  F.  Blumer,  | 

defendant  in  error,  as  against  the  Iowa 
Railroad  Land  Company,  plaintifl^  in  error.  « 
129  Iowa,  32,  106  N.  W.  342.  The  record 
discloses  that  Blumer  brought  his  action 
by  a  petition  in  equity  under  the  Iowa  Code, 
claiming  to  be  owner  in  fee  simple  of  40 
acres  of  land  in  Woodbury  county,  Iowa, 
being  the  N.  E.  14  of  the  N.  E.  %  of  sec- 
tion 1,  township  89  north,  range  46  west, 
containing  about  40  acres;  averring  that 
the  plaintiff  and  his  inunediate  grantor  had 
been  in  open,  notorious,  continuous,  and  ad- 
verse possession  for  more  than  ten  yeara 
under  a  claim  of  title,  and  that  the  plain- 
tiff' was  then  in  the  possession  of  the  same; 
and  that  defendant  made  some  claim  to  the 
said  estate,  and  prayed  that  he  be  (|uieted 
in  his  title,  and  that  defendant  be  estopped 
from  setting  up  any  claim  adverse  to  his 
own. 

Defendant  answered  and  set  up  general 
denials  and  that  the  defendant  was  the 
owner  of  the  premises  by  virtue  of  an  act 
of  Congress  of  May  15,  1856  [11  Stat,  at 
L.  9,  chap.  28],  making  a  grant  of  lands 
to  the  state  of  Iowa  in  alternate  sections 
in  aid  of  the  construction  of  certain  rail- 
ways in  that  state,  whereby  the  lands  were 
granted  to  the  state  of  Iowa  in  trust  for  the 
railway  companies;  that  the  act  and  trust 
were  duly  accepted  by  the  state  of  Iowa,  by 
act  of  its  legislature,  approved  July  14, 1856; 
that  thereafter,  by  the  act  of  April  7,  1868, 
of  the  same  state  legislature,  the  Iowa  Falls 
&  Sioux  City  Railroad  Company  was  desig- 
nated to  construct  and  complete  the  por- 
tion of  the  railroad  west  of  Iowa  Falls, 
and  the  state  granted,  on  conditions  con- 
tained in  said  act,  the  unearned  por- 
tions of  said  lands  west  of  Iowa  Falls  to 
the  said  Iowa  Falls  &  Sioux  City  Railroad 
Company,  and  that  all  the  terms  of  the 
act  had  been  complied  with,  and  that  the 
same  were  rightfully  subject  to  the  certifi- 
cation and  conveyance  to  the  said  railway 
company,  which  was  the  grantor  of  the 
defendant. 

A  reply  and  amendment  were  filed,  and  - 
also  a  supplemental  "^answer  setting  forth  [484] 
that  the  lands,  on  the  24th  of  .lanuary, 
1003,  since  the  former  answer  in  the  case, 
had  been  duly  certified  to  the  state  of  Iowa 
in  trust  for  the  Iowa  Falls  &  Sioux  City 
Railroad  Company,  and  had  been  subee- 
quently  patented  to  the  railroad  company 
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by  the  goyeraor  of  the  state  on  FebruAty 
2,  1903,  and  that  all  the  rights  and  title 
of  the  railway  company  had  been  succeeded 
to  by  the  defendant,  the  Iowa  Ra^ilFoad 
Land  Company,  and  prayed  to  be  quieted 
in  ita  title  as  against  the  plaintiff.  By 
an  amended  reply  tbe  plaint  iff  reitentted 
that  for  more  than  ten  years  prior  to  tlie 
commencement  of  the  suit^  plaintiff  and  his 
immediate  grantor  had  b«en  in  open,  no^ 
torious,  continuous,  and  adverse  po<;»esaion 
of  the  premises  imder  a  claim  affright  and 
color  of  title,  and  that  plaintiff  was  then 
in  possession  of  the  same. 

The  lands  in  question  are  within  the  place 
limits  of  the  grant  to  the  state*  of  Iowa 
by  the  act  of  May  15,  1856.  U  Stat,  at 
L.  chap.  28.  By  the  acl  of  the  le^slature 
of  Iowa,  passed  July  14,  1S5C,  the  lands 
were  granted  to  the  Dubuque  &  Pacific  Hail- 
road  Company.  The  map  of  definite  location 
of  the  line  of  the  road  was  filed  in  the  office 
of  the  Commissioner  of  the  General  Ijind 
OfUce  of  the  United  States  on  October  11, 
1856,  and  accepted  on  October   13,   1856, 

The  legislature  of  Iowa,  on  April  7,  1868, 
passed  a  statute  (Iowa  Laws  1868^  chap. 
124,  pp.  164-167)  desf gating  the  Iowa  Falls 
&  Sioux  City  Railroiid  Company  (grantor 
of  the  plaintiff  in  error)  to  conatmct  and 
complete  the  uncompleted  portion  of  the 
road  west  of  Iowa  Falls.  Sec.  I  of  the 
act  legalized  and  confirmed  the  contract  be- 
tween the  Dubuque  &.  Sioux  City  Railroad 
Company  and  the  Iowa  Falls  &  Sioux  City 
Railroad  Company  ''tranaferring  so  much 
of  the  Dubuque  &  Sioux  City  [successor  of 
the  Dubuque  &  Pacific]  Railroad  aa  remains 
to  be  constructed,  together  with  the  fran- 
chises, right  of  way,  depot  grounds,  and 
other  appurtenances  of  ^{lid  road  to  be 
completed,  also  tran^iVrrini^  iill  rl^ht  and 
title  of  the  said  Dubuque  ^  Sioux  City 
Railroad  Company  to  ao  much  of  the  lands 
15] granted  by  Congress  to  aid  *in  the  cfjnatruc- 
tion  of  said  road  as  shitl!  appprtaiii  to,  or 
be  legally  applicable  tu  the  CDnj^truction  of, 
the  uncompleted  part  of  the  Dubiifiut*  & 
Sioux  'City  Railroad,  as  aforesnid,  except 
as  to  the  lands  herGiiiafter  granted  to  the 
Dubuque,  Bcllevue,  &  Siihula  Ratlroad  Com- 
pany." Sec.  4  of  that  act  provides  ■*that 
so  much  of  land  grant  aa  ia  applicable  to 
the  uncomi)leted  portion  of  the  road  afore- 
said, west  of  Iowa  FaHa  ...  is  heriiby 
conferred  upon  the  said  Iowa  Falls  ^  Sioux 
City  Railroad  Company,  subject  to  the 
terms  and  conditions  of  the  aet  of  Congress 
granting  the  said  Ituids,  dated  the  15tb 
day  of  May,  a.  d.  1850,  and  the  act  amijad- 
atory  thereto  and  the  act  of  Congress  passed 
the  present  session"  (subject  to  cGrtaiu  con- 
ditions as  to  the  time  tind  manner  of  con- 
struction). 
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T\m  railroad  company  complied  with  thb 
act  as  to  the  completion  of  the  road^  hav- 
ing done  so  by  January  1,  1872,  alao  com- 
plying with  the  act  of  Congresa  of  March 
2,  iseS  (15  Stat,  at  L.  38,  chap.  16),  re- 
quiring the  completion  of  the  road  by  that 
date.  The  traet  of  land  in  con  trove  ray  was 
again  selected  and  designated  by  the  Iowa 
Falls  4  Siou:^  City  Eailro&d  Company,  on 
June  10,  18S4,  and  on  April  24,  1885.  as 
lands  to  which  the  company  was  entitlpd 
under  eaid  land  grants,  and  said  last- 
named  Be  lection  was  accepted  by  the  regis- 
ter and  receiver^  and  certified  to  the  Com- 
tDiiftioner  of  the  General  Land  Offieo  at 
Washington,  May  la,  1886, 

In  December,  1858,  the  lands  were  listed 
for  the  benefit  of  the  Duhnque  &  Pacific 
(since  Iowa  Falla  &  Sioux  City)  grant  un- 
der the  act  of  May  IS,  1858,  but  afterwards, 
on  February  21,  1859,  the  tract  was  in- 
cluded in  a  selection  of  the  state  of  Iowa 
under  the  swamp  land  grant*  Under  the 
order  of  the  Secretary  of  the  Interior  the 
lands  were  stricken  from  the  certified  list 
with  tt  view  of  determining  the  claim  of 
the  at  ate  under  the  swamp  land  grant, 
which  claim  was  finally  reject ed  on  Febru* 
ary  16,  1378. 

The  lands  were  certified  pending  the  suit^ 
January  20,  1003,  and  on  February  2,  1903, 
the  lands  were  patented  by  the  •goTernor  of[#S6] 
Iowa  to  the  Iowa  Falls  &  Sioux  City  Rail- 
road Company. 

On  October  2,  I89S,  John  Carraher  (prede- 
cessor in  title  of  the  defendant  in  errorj 
made  application  to  the  local  land  ofBee  at 
Des  Moines,  Iowa,  to  enter  the  lands  under 
the  tiiober  culture  act  (20  Stat,  at  h.  113, 
chap.  100).  His  application  was  rejected 
and  Carraher  appealed.  The  rejection  was 
because  of  conflict  with  the  railroad  grant. 
On  December  3,  1883,  the  Co  mm  is  si  oner  af- 
firmed this  action.  Carraher  appealed  to 
the  Secretary  of  the  Interior,  Afterwards, 
June  17,  1 891 J  the  Secretary  approved  the 
deciaions  and  rejected  the  claim  of  Carraher, 
Pending  his  appeal,  on  May  31,  1688,  Car- 
raher made  another  timber  culture  entry 
I  No.  flOi).  When  the  Secretary*B  decision 
of  June  17,  1891,  finally  rejecting  the  first  * 

application  of  Carraher,  was  promulgated 
by  the  Commissioner  (July  II,  1891),  it 
was  also  directed  that  the  second  timber 
culture  entry  (of  May  31,  1888)  be  can- 
celed on  the  ground  that  it  had  been  al' 
lowed  without  authority. 

The  delay  in  certifying  the  lands  after 
the  final  decision  against  Carraher  is  thus 
accounted  for  by  Mr.  Samuel  S.  Burdett, 
at  one  time  Com  mi  aij  loner  of  the  General 
Land  Officep  and  attorney  for  the  plaintiJT 
in  error  from  June,  1888, 

"On  July  15,  1801,  my  firm  advised  tl 
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lewa  Railroad  Land  Company  of  the  Com- 
missioner's action  of  July  11,  1801,  in  which 
the  Carraher  entry  had  been  canceled,  and 
received  in  reply  the  letter  thereto  attached 
and  marked  'Exhibit  B'  from  P.  E.  Hall, 
president,  dated  July  28,  1891,  in  which  he 
asked  that  we  'take  such  steps  as  will  re- 
sult in  the  tract  in  question  being  certified 
to  tlie  state  for  our  benefit.* 

"Thereafter,  by  personal  application  by 
myself  and  other  members  of  my  firm,  ef- 
fort was  made  to  secure  the  due  certifica- 
tion of  the  land  under  the  grant,  resulting 
in  a  promise  from  the  proper  officials  of  the 
General  Land  OfTice,  given  on  or  about 
October  1,  1891,  that  the  tract  would  be 
included  in  a  patent  which  was  then  about 
to  be  prepared.     .    .     . 

"The  duty  of  certifying  the  tract  rested 
[487] with  the  proper  •officials  of  the  General  Land 
Oilice,  and  was  in  fact  a  mere  clerical  duty. 
No  rule  required  the  filing  of  an  application 
in  writing  for  the  certification  of  lands  em- 
braced in  a  pending  selection,  and  the  prac- 
tice of  my  firm  in  such  matters  was  to 
urge,  by  personal  request,  the  proper  of- 
ficials of  the  General  Land  Office  to  take 
up  such  lists  and  prepare  the  necessary 
certificate  for  the  action  of  the  Commission- 
er and  Secretary.  This  was  what  was  done 
with  respect  to  the  tract  in  question  here, 
and  our  requests  in  the  matter  resulted  in 
the  promise  that  the  land  would  be  included 
in  a  patent,  such  as  set  out  in  my  firm's 
letter  of  that  date,  to  P.  E.  Hall,  president, 
Exhibit  *C.*  In  the  multitude  of  business 
transacted  by  my  firm  in  the  years  suc- 
ceeding the  action  referred  to,  it  is  impos- 
sible for  me  to  recollect  the  details  of  this 
particular  matter,  nor  do  I  recollect  the 
circumstances  under  which  the  promise  re- 
ferred to  in  said  letter  was  given,  but  that 
it  was  made  to  me  or  to  some  member  of 
my  firm,  as  a  result  of  argent  requests  for 
proper  action,  is  certain,  or  the  said  letter 
of  my  firm,  of  October  1.  1831,  Exhibit  'C,' 
would  not  have  been  written.  It  was  the 
practice  of  my  firm,  in  all  matters  in  our 
hands,,  from  time  to  time  to  call  them  up 
by  personal  application,  with  a  view  to  se- 
curinj:  action.  When  the  certification  final- 
ly issued,  on  January  22,  1003,  it  was  in 
response  to  a  personal  and  urgent  request 
from  my  firm. 

"I  know  of  no  delay  whatever  caused  by 
either  the  Iowa  Railroad  Land  Company  or 
its  predecessors  in  interest,  or  by  any  of 
its  agents  or  attorneys,  and  certainly  none 
by  myself  or  my  firm  in  securing  the  final 
issuance  of  title  by  the  United  States  to 
the  tract  of  land  in  question.  The  delay  in 
certifying  the  said  land,  after  the  Secre- 
tary's action  of  June  17,  1891,  was  wholly 
due  to  the  want  of  action  by  the  General 
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Land  Office,  the  company  and  its 
having  performed  every  duty  in  timely 
manner  required  by  the  roles  of  the  De- 
partment. 

'The  first  canse  of  delay  in  final  eertifl- 
cation  of  said  tract  under  the  aforesaid 
railroad  grant  of  May  16,  1856,  was  thi 
selection  by  the  state  of  Iowa,  under  the 
swamp  land  grant  *of  1850,  which  was  filed[4l 
February  21,  1869,  and  embraced  said  tract, 
which  selection  was  not  finally  disposed  of 
by  the  Land  Department  until  1878. 

"The  next  cause  of  delay  was  the  appesl 
of  John  Carraher  from  the  decision  of  the 
Commissioner  of  the  General  lAnd  Office, 
dated  December  3,  1883,  to  make  entry  of 
said  tracl  under  the  provision  of  the  timlMr 
culture  law.  Delay  was  next  caused  by  the 
loss  of  Carraher's  application  papers  in  the 
General  Land  Office,  which  is  mentioned  is 
the  letter  of  the  Commissioner  to  Mr.  Via 
Deventer,  dated  September  6,  1887,  Doc.  N& 
1,  of  this  deposition,  and  that  of  the  Cooi- 
missioner  to  Geo.  W.  Wakefield,  Esq.,  Doc 
No.  4,  of  this  deposition.  The  next  esnie 
of  delay  appears  to  have  grown  out  of  the 
contention  made  in  behalf  of  Carraher  is 
support  of  his  appeal,  that  the  railnsd 
grant  had  been  fully  satisfied,  and  thit 
this  tract  was  not  needed  to  fill  up  the 
quota  of  lands  due  under  the  grant.  Tliii 
made  necessary  the  adjustment  of  the  grast 
which  took  place  on  April  0,  1 891,  as  al- 
ready detailed. 

"Thereafter    the    Secretary    disposed  d 
Carraher's  appeal  on  June  17,  1891.    TW 
delay  in  certifying  the  land  under  gnat 
which  subsequently  ensued,  oecufrcd  in  thi 
General  Land  Office.    As  to  the  eausei  of 
this  last  delay,  I  haTo  no  certain  knowl- 
edge, but  I  can  state  it  as  a  fact,  that  be- 
tween the  date  of  the  Secretary's  final  de- 
cision on  the  Carraher  application,  dova  to 
a  very  recent  date,  the  railraad  divisioB  of 
the  Genera]  Land  Office  has  been  0Terbs^ 
dened  with  work  conaequent  upon  the  da^T 
of  adjusting  all  of  the  railroad  land  graati 
made  by  Congress  in  aid  of  railroads,  wUck 
was  cast  upon  the  Land  Departn^  ^ 
the  provisions  of  the  act  of  MarA  X  Ifl^ 
(24  Stat,  at  L.  656»  chap.  376,  U.  &  Omtf^ 
Stat.  1901,  p.  1586).    Fdr  the  nost  of  tkf 
time  during  that  period  the  fores  of  cMi 
in  that  division  was  insufficieiit  to  piuaiytly 
perform  the  nscessary  labor  attcndsat  if 
on  such  adjustnenta  and  the  eoavcyaatt  d 
landa  under  the  grants.    The  delay  ia  >i^ 
tifying  the  tract  in  queetioB  nay  havt  ki* 
due  to  theae  conditioiiB.'' 

Iff.  Charlee  A.  daik  aifoad  thi  mm 
and,  with  Mr.  IfHlUuB  a  Otaik^  IM  • 
brief  for  plaintiff  in  emri 
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entry  was  not  a  claim  to  title  in  fee,  vvhich 
alone  can  furnish  the  hasia  for  title  by  pre- 
scription. 

Ricard  v.  Williams,  7  Wheat.  &9,  5  L.  ed. 
308. 

Nor  can  a  prescriptive  title  arise  with 
no  claim  of  right. 

Harvey  ▼.  l^ler,  2  Wall  328.  17  L.  ed. 
871;  Society  for  Propagation  of  Goapel  v. 
Pawlet,  4  Pet.  480,  7  L.  ed.  ft37, 

A  claim  under  a  sheriOT's  deed,  void  for 
want  of  jurisdiction,  will  not  support  title 
by  prescription. 

Den  ex  dem.  Walker  v.  Turner,  9  Wheat, 
641,  6  L.  ed.  155. 

There  can  be  no  color  of  title  in  an  occu- 
pant of  land  who  does  not  hold  und^r  &n 
instrument  or  proceeding  or  law  purport- 
ing to  transfer  the  title  or  to  give  the  right 
of  possession.  Nor  can  good  faith  be  af- 
firmed of  a  party  in  holding  adversely  where 
he  knows  he  has  no  title,  and  that,  under 
the  law,  he  can  acquire  none* 

Deffeback  v.  Hawke,  IL-^  U.  S.  392^07, 
29  L.  ed.  423-427,  6  Sup.  Ct.  Rep.  95;  Sparks 
V.  Pierce,  116  U.  S.  412,  29  L.  ed.  42&,  6 
Sup.  Ct.  Rep.  102;  Litchtield  v.  Sewell.  07 
Iowa,  251,  66  N.  W.  104;  Haja  v.  United 
States,  175  U.  S.  260,  44  L.  ed,  155,  20  Sup. 
Ct.  Rep.  80. 

It  is  the  settled  construction  of  the  stat- 
ute of  limitations  of  Iowa  relating  to 
lands,  that  title  by  prescription  cannot  be 
acquired  in  the  absence  of  an  honest,  bona 
fide  good   faith  claim  of  title. 

Litclifiold  V.  Sewell,  97  town,  247,  66  N. 
W.  104:  Wriglit  v.  Keithler,  7  Iowa,  92; 
Smith  V.  Yoiinnr,  89  Iowa,  340,  50  N.  W. 
500;  Clark  v.  Sexton,  125^  Iowa,  313,  08  N* 
W.  127:  Siipll  V.  Median.  BO  Iowa,  55,  45 
N.  W.  398. 

Courts  cannot  interfere  while  title  li 
withheld  by  Land  Depart iiieiit  in  admints- 
tration  of  the  grant. 

Iliimhird  v.  Avery,  195  U.  S.  49S,  49  L.  ed, 
294,  25  Sup.  Ct.  Rop.  123  j  Oregon  v.  Hitch- 
cock, 202  U.  S.  70,  50  L.  ed.  938,  20  Sup. 
Ct.  Rep.  508. 

The  statute  of  limitations  \vill  not  tun 
while  government  withhold  a  title.  Nor  can 
the  statute  of  limitations  run,  or  title  by 
prescription  have  its  inception,  while  the 
Land  Department  withholds  the  title  in  the 
administration  of   the  grant, 

Gibson  V.  Chouteau.  13  Wull.  92,  20  L.  ed 
534:  Redfield  v.  Parks.  132  U.  S.  24G,  33  L. 
ed.  330,  10  Sup.  Ct.  Hep,  83;  Morrow  v. 
Whitney.  95  U.  S.  557,  24  L.  ed.  453;  Nortb- 
ern  P.  R.  Co.  v.  Traill  County  Northern 
P.  R.  Co.  V.  Rockne)  115  U.  S.  (KKX  29  L 
ed.  477,  6  Sup.  Ct.  Rep.  201;  Kansas  P.  R, 
Co.  V.  Preseott,  16  Wall.  (iOH.  21  L.  ed.  373 j 
Union  P.  R.  Co.  v.  McSharu-.  22  Wnll.  444, 
22  L.  ed.  747;  Churchill  v.  Sowards,  78 
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low*a,  473,  43  N.  W.  27 1 ;  Dnrham  T.  Kuai- 
man,  88  Iowa.  30,  65  N.  W,  U;  Dickerson 
V,  Yetzer,  53  Iowa,  681,  6  K.  W.  41;  Grant 
V.  Iowa  Railroad  Land  Co.  54  lowa^  G73,  7 
N.  W.  1 13  J  United  States  v.  Montana  Lum- 
ber k  Mfg.  Co.  19fl  U.  a  577,  49  L.  ed,  fiOS, 
25  Sup.  Ct.  Rep.  307. 

The  cancelation  of  ft  timber  enlture  entry 
cannot  be  collateraUj  assailed. 

Brown  v.  Gurney,  201  U*  S.  193,  50  L.  ed. 
722,  26  Sup.  Ct.  Rep.  509;  Steel  v,  St.  trouis 
.Smelting:  &  Ref.  Co.  106  U.  S,  447,  27 
L.  ed,  226,  1  Sup.  Ct.  Rep.  389;  St.  Louia 
Smelting  &  Ref.  Co.  v.  Kemp,  104  U,  S. 
C36,  26  L.  ed.  875. 

Where  lands  Im^  e  not  been  certified  under 
the  railroad  ^fint  of  1S56  as  amended,  the 
legal   title  does   not  pas§. 

Dickcrson  v,  Yetj&er  atid  Grant  v.  Iowa 
Rait  road  Land  Co.  supra;  Iowa  Railroad 
Land  Co.  v.  Fitzpatrick,  52  Iowa,  244.  3  N. 
W,  40  J  Iowa  Horaeatead  Co.  v.  Webster 
Count  J,  21  Iowa,  221 ;  Town  Railroad  Land 
Co.  V.  Davis,  102  Iowa,  132,  71  N,  W.  229  j 
Dob  v.  Iowa  Railroad  Land  Co,  64  Iowa,  057, 
7  N.  W.  llt- 

The  grant  of  inchoate  right  may  be 
in  prmsenii  and  the  legal  title  may  never 
pass. 

McCormick  v,  Hayei,  159  U,  S.  332.  40 
L.  ed.  171,  10  Sup.  Ct,  Rep.  37?  Rogers  Lopo- 
motive  Mack  Work*  y,  American  Emigrant 
Co,  164  U.  a  570,  41  L,  ed.  557,  17  Sup.  a. 
Hep.   183. 

Contemporaneous  and  long- continued  con- 
struction aa  to  whether  the  le^al  title 
pasised  under  the  acts  of  Congress  of  1850 
and  1864 J  ac<jujeseed  in  and  acti?d  upon  for 
practically  half  a  century  by  the  state  of 
Iowa  and  by  the  Land  Department  of  the 
goxernment,  ought  not  lig>tly  to  he  dis* 
turbed,  even  if  this  court  should  think  it 
might  take  a  different  view  of  the  question 
ag  an  original  proposition. 

Rogers  v.  fioodwln,  2  Ma^s,  477;  Stuart  v. 
Laird,  1  Cranch^  290,  2  L.  ed.  115;  CUntom 
V.  Englehrechi,  13  Wall.  434,  20  L.  ed.  650; 
Ferris  v.  Higley,  20  Wall,  375,  22  L.  ed. 
383;  United  Stntes  v.  State  Bank,  6  Pet, 
20,  8  L.  ed.  308;  Union  Ins,  Co.  t,  lloge,  21 
How.  35,  16  L.  ed.  61;  Edwards  v.  Darby, 
12  Wheat.  200,  0  L.  ed.  ft03;  The  Laura 
I  Pollock  V.  Bridgeport  S.  B.  Co.)  114  U.  S. 
411,  29  L.  ed.  147,  5  Stip.  Ct.  Rep.  SSL 

Certification  of  the  land  in  suit  was  with- 
held in  the  face  of  the  deniond  for  it,  and 
in  conneclion  with  the  adminiatration  of 
the  grant.  While  it  was  so  withheld  the 
courts  could  not  interfere  to  determine  the 
le^al  title  one  way  or  the  other. 

Humbird  v.  Averv,  195  U.  B.  502,  603, 
41)  L.  ed.  2fl<I,  207/25  Sup.  Ct.  Rep.  123| 
Oregon  v.  Hitchcock,  202  U.  S.  70,  50  L.  ed. 
938,  26  Sup.  Ct.  Rep.  568,     See  Also   Afc- 
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Oonnick  ▼.  Hayes,  lupra;  Rogers  Looomo- 
tive  Mach.  Works  ▼.  American  Emigrant 
Co.  164  U.  S.  669,  41  L.  ed.  652,  17  Sup.  a. 
Rep.  188. 

A  claim  under  a  void  sheriff's  deed  or  a 
void  tax  deed  will  not  support  title  by  pre- 
scription. 

Den  ex  dem.  Walker  ▼.  Turner,  9  Wheat. 
641,  6  L.  ed.  166;  Redfield  ▼.  Parks,  132  U. 
S.  250,  33  L.  ed.  331,  10  Sup.  a.  Rep.  83. 

If  the  party  claim  only  a  limited  estate, 
and  not  a  fee,  the  law  will  not,  contrary  to 
his  intentions,  enlarge  it  to  a  fee- 

Ricard  v.  Williams,  7  Wheat.  108,  109,  6 
L.  ed.  410. 

Presumptions  of  a  grant  from  long  pos- 
session may  be  encountered  and  rebutted  by 
contrary  presumptions,  and  can  never  fairly 
arise  where  all  the  circumstances  are  per- 
fectly consistent  with  the  nonexistence  of 
a  grant ;  a  fortiori,  they  cannot  arise  where 
the  claim  is  of  such  a  nature  as  is  at  va- 
riance with  the  supposition  of  a  grant. 

Ibid. 

Where  one  takes  possession  of  land  with- 
out title,  or  claim  or  color  of  title  (which 
does  not  mean  color  of  some  supposed  right 
to  acquire  the  title),  such  occupancy  is  not 
adverse  to  the  true  title,  but  subservient 
thereto.  An  entry  by  one  upon  land  in  pos- 
session, actual  or  constructive,  of  another, 
in  order  to  operate  as  an  ouster  and  gain 
possession  of  the  parties  entering  must  be 
accompanied  by  a  claim  of  title. 

Harvey  v.  Tyler,  2  Wall.  349,  17  L.  ed. 
876. 

Mr.  Constant  R.  Marks  submitted  the 
cause  for  defendant  in  error.  Mr.  Henry  C. 
Gardiner  was  on  the  brief: 

The  grant  under  which  defendant  claimed 
title  in  this  case  was  a  grant  in  prcsaenti 
under  which  title  passed  from  the  govern- 
ment to  the  railroad  company  upon  the  fil- 
ing of  the  map  of  definite  location. 

Chicago,  R.  I.  &  P.  R.  Co.  v.  Grinnell,  61 
Iowa,  476,  1  N.  W.  712;  Sioux  City  &  I.  F. 
Town  Lot  &  Land  Co.  v.  Griffey,  72  Iowa, 
606,  34  N.  W.  304,  143  U.  S.  32,  36  L.  ed. 
64,  12  Sup.  Ct.  Rep.  362;  Burlington  &  M. 
River  R.  Co.  v.  Lawson,  68  Iowa.  146,  12 
N.  W.  229;  Iowa  Falls  &  «.  C.  R.  Co.  v. 
Beck,  67  Iowa,  421,  26  N.  W.  686;  Chica- 
go, B.  &  Q.  R.  Co.  V.  Lewis,  63  Iowa,  101, 
4  N.  W.  842;  Courtright  v.  Cedar  Rapids  & 
M.  River  R.  Co.  36  Iowa,  386. 

To  hold  in  subservience  to  the  govern- 
ment, invoking  the  aid  of  its  Land  Depart- 
ment, and  then,  when  the  railroad  company 
obtained  title,  to  use  that  holding  as  an 
honest  claim  of  right  in  sustaining  adverse 
possession  against  the  railroad  company, 
was  upheld  in  Cole  v.  Des  Moines  Valley  R. 
Co.  76  Iowa,  185,  40  N.  W.  711. 

To  obtain  color  of  title  and  enter  into 
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possession  while  the  title  was  in  the  gov- 
ernment, and,  when  the  title  passed  to  the 
railroad  company,  to  hold  adversely  against 
the  latter  imtil  the  statute  had  run,  under 
the  same  color  of  title  and  possession,  is 
just  what  was  upheld  in  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Allfree,  64  Iowa,  600,  20  N.  W. 
779;  and  Sater  v.  Meadows,  68  Iowa,  607, 
27  N.  W.  481. 

The  statute  of  limitations  will  begin  to 
run  against  one  claiming  title  from  the 
government  from  the  date  of  his  compliance 
with  the  requirements  of  the  government, 
in  favor  of  on£  holding  adverse  possession 
of  the  real  estate. 

Dolen  V.  Black,  48  Neb.  688,  67  N.  W.  760; 
Udell  V.  Peak,  70  Tex.  647,  7  S.  W.  780; 
Patten  v.  Scott,  118  Pa.  116,  4  Am.  St.  Rep. 
576,  12  Atl.  292;  Hayes  v.  Martin,  45  Cal. 
669;  Tremaine  v.  Weatherby,  68  Iowa,  021, 
12  N.  W.  609. 

The  doctrine  of  adverse  possession  is  ap- 
plicable to  the  land  in  controversy  before 
certification  by  the  Land  Department  and 
Secretary  of  the  Interior. 

Iowa  Homestead  Co.  v.  Webster  County, 
21  Iowa,  221 ;  Dubuque  A  P.  R.  Co.  v.  Web- 
ster County,  21  Iowa,  235;  Chicago,  B.  &  Q. 
R.  Co.  V.  Lewis,  63  Iowa,  116,  4  N.  W.  842; 
Whitehead  v.  Plummer,  76  Iowa,  181,  40  N. 
W.  709;  Cole  v.  Des  Moines  Valley  R.  Co. 
supra. 

The  claim  of  one  entering  land  for  the 
purpose  of  ultimately  acquiring  title  from 
the  government  by  compliance  with  its  laws 
is  just  as  hostile  to  all  others  as  though 
the  pattot  had  been  issued,  although  it  is 
subservient  to  the  government.  The  great 
weight  of  authority  is  that  the  claim  of 
one  who  thus  enters  land  may  be  subser- 
vient to  the  government  if  hostile  to  every- 
body else. 

Clemens  v.  Runckel,  34  Mo.  41,  84  Am. 
Dec.  69;  Mather  v.  Walsh,  107  Mo.  121,  17 
8.  W.  766;  Moore  v.  BroUfield,  7  Wash.  23, 
34  Pac.  199;  Lord  v.  Sawyer,  57  Cal.  65; 
Alabama  State  Land  Co.  v.  Kyle,  99  Ala. 
474,  13  So.  43;  Francccur  v.  Newhouse,  43 
Fed.  236;  Northern  P.  R.  Co.  v.  Kranich,  52 
Fed.  911;  Northern  P.  R.  Co.  v.  Townsend, 
84  Minn.  162,  87  Am.  St.  Rep.  342,  86  N.  W. 
1007. 

As  between  individuals  the  statute  of 
limitations  begins  to  run  from  the  time  the 
party  entering  the  land  did  all  required  of 
him  to  perfect  his  purchase.  The  claim  thus 
becomes  one  of  ownership  and  lacks  only 
the  paper  title  to  make  the  claim  complete. 
It  then  ceases  to  be  subservient  to,  and  be- 
comes adverse  to,  the  government.  If  the 
title  is  in  fact  earned,  the  government  re- 
tains nothing  but  the  naked  legal  title  and 
the  claimant  is  the  real  owner.    The  land 
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becomes  seg^regated  from  tlie  public  domain 
and  is  private  property. 

Carroll  v.  Patrick,  23  Neb.  834,  37  N.  W. 
d71;  Nichols  v.  Council*  51  Ark.  26,  14  Am. 
St.  Rep.  20,  9  S.  W.  305;  Cavender  v. 
Smith,  3  G.  Greene,  349,  56  Am.  Dec.  541; 
Cady  V.  Eighmey,  54  Iowa,  615,  7  N-  W. 
102;  Steele  v.  Boley,  6  Utah,  30Bp  22  Pac 
311;  Wirth  v.  Branson,  98  U.  S,  118,  25  L. 
ed.  86;  Stark  y.  Starr,  6  Wall  402,  18  L.  ed. 
925. 

This  coiirt  has  frequently  attnonnced  the 
same  conclusions  aa  applied  to  the  grant  in 
this  case  and  similar  grants. 

Deseret  Salt  Co.  r.  Tarpey,  142  U.  S.  241, 

35  L.  ed.  099,  12  Sup,  Ct  Rep.  158  j  Tolte^: 
Ranch  Co.  v.  Cook,  191  U-  S,  532,  48  L.  ed. 
291,  24  Sup.  Ct,  Rep.  IGQ^  Van  Wyck  v. 
Knevals,  106  U.  8.  300.  27  L.  ed.  201,  1  Sup. 
Ct.  Rep.  336;  Kansas  P.  R.  Co.  ir.  Dunmyer, 
113  U.  S.  629,  28  L.  ed.  1122,  5  Snp.  Ct.  Rep, 
666;  New  Orleans  P.  R.  Co.  v,  Parker,  143 
U.  S.  42,  36  L.  ed.  GG,  12  Sup.  Ct.  Rep,  364; 
Sioux  City  &  I.  F,  Town  Lot  &  Land  Co.  v. 
Griffey,  72  Iowa,  505,  34  N.  W.  304,  143  U. 
S.  32,  36  L.  ed.  64,  12  Sup.  Ct.  Rep.  362; 
Wisconsin  C.  R.  Co.  v.  Price  County,  133  U. 
S.  496,  33  L.  ed  fJ87,  10  Sup.  Ct.  Rep.  341 ; 
Sharon  v.  Tucki-i ,  144  U.  S.  533,  36  L.  ed. 
532,  12  Sup.  Ct.  Rep.  720. 

Mr.  Justice  Day  delivered  the  opinion  of 
the  court: 

The  original  grant  of  May,  1856,  was 
in  prcrsenti.  The  title  pasaed  from  the 
United  States  and  vested  in  the  state  of 
Iowa  on  October  13,  IS'ilk  when  the  map  of 
definite  location  was  lod^^ed  in  the  General 
Land  Office,  and  the  right  of  the  company 
tlien  attached.  Bioux  City  &  L  F.  Town 
Lot    &   Land  Co.   v.   (;iiirey,   143   U,   S.   32, 

36  L.  ed.  64,  12  Sirp,  Ct.  Rep.  362. 

Under  the  dei'kions  niadp  by  this  court 
in  Deseret  Salt  Co.  v,  Tarpey,  142  V.  S.  241, 
35  L.  ed.  999,  12  Sup.  Ct'  Rep,  L^8,  and 
Toltec  Ranch  Co.  v.  Cook,  llil  U,  R.  532,  4S 
L.  ed.  291,  24  Sup.  Ct.  Rep.  1G6,  notwith^ 
standing  the  put  on  I  had  not  been  issued^ 
the  railway  compsuiy^  giuntnr  of  the  plain- 
till  in  error,  having  succeeded  to  the  riglit 
and  title  of  the  original  compniny,  and  com- 
plied with  all  the  terms  anil  con di Hans  of 
the  grant,  as  refjuirud  in  the  logij^lation  of 
Congress  and  thr^  arts  of  the  luwa  \x*i:\^- 
lature  after  the  atTi'|]tttTice  of  the  (ifr.int 
by  the  state,  was  in  a  posiition  and  clothed 
with  the  requisite  ritlf  in  order  to  transmit 
the  same  to  an<itht*r  who  niifijht  have  re- 
covered possession  of  the  land^,  and  it  could 
itself  have  broupiht  an  action  in  ejectment 
to  oust  one  holding  adverse  pnasessirin 
thereof,  and,  beiniJj  clothed  with  thc^e  rights, 
was  in  such  pof^ition  that  the  statute  of 
limitations  would  run  against  it  in  favor 
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of  one  who  occupied  the  premises  by  ad- 
verse possession  under  color  of  title.  Tbja 
was  distinctly  decided  in  the  Toltee  Rantdi 
Company  Case,  wherein  it  was  held  that 
the  statute  *of  limitations  would  run  against  [49ZJ^ 
the  railroad  company^  thus  situated  toward 
the  lands,  although  the  patent  had  not  is- 
sued. 

It  is  sought  to  withdraw  this  case  from 
the  application  of  the  doctrine  of  Deseret 
Salt  Co.  V.  Tarpey,  and  Toltec  Ranch  Co^ 
V.  C^ok.  It  is  argueil  that  §  4  of  the  as^t 
of  May,  1856,  provided  that  if  the  roads 
were  not  completed  in  ten  years  the  un- 
sold lands  should  revert  to  the  United 
States-,  that  on  March  10,  1868,  the  stnte 
of  Iowa  resumed  the  grant  of  lands  as 
made  to  the  ori^nal  granteei;  that  by  act 
of  June  2,  1864,  Congresa  provided  in  §  8; 

"That  no  lands  hereby  granted  shall  be 
certified  to  either  of  said  companies  until 
the  governor  of  the  state  of  Iowa  shall 
certify  to  the  Secretary  of  the  Interior  that 
the  Bald  company  hasi  completed,  ready  for 
the  rolling  it  oak,  within  one  year  from  the 
first  day  of  July  next^  a  section  of  not 
less  than  twenty  miles  from  the  present 
terminus  of  the  completed  portion  of  said 
railroad,  and  in  each  year  thereafter  an 
additional  section  of  twenty  miles;  but  the 
numhcr  of  sections  per  mile  originally  au- 
thorised shall  be  certified  to  each  company, 
upon  proof,  as  aforesaid,  of  the  completion 
of  the  adltional  sections  of  the  toad  as 
aforesaid;  and  upon  the  failure  of  either 
company  to  complete  either  section  as  afore- 
said, to  be  annually  built,  the  portion  of 
the  land  remaining  uncertified  shall  become 
subject  to  the  control  and  disposition  of  the 
legislature  of  the  state  of  Iowa,  to  aid  in 
the  completion  of  «ueh  road.**  [13  Stat,  at 
L.  98,  chap.  103.] 

And  it  is  argued  that  the  effect  of  this 
section  was  to  hold  the  legal  title  imtil 
the  railways  were  built  and  completed,  as 
therein  specified,  and  that  the  Iowa  Falls  & 
i^iotix  City  Railroad  Company  never  took 
the  le^l  title  to  the  lands  in  controversy 
until  certified  under  §  8  of  the  act  of  1864, 
which,  it  is  alleged,  was  not  until  January 
20,  1903,  followed  by  tlie  governor's  patent 
of  February  2,  lfK)3. 

But  when  the  grant  is  in  prtrscnH,  and 
nothing  remains  to  be  done  for  the  admin- 
istration of  the  grant  in  the  Land  Depart- 
ment, and  the  conditions  of  the  grant  have 
been  complied  *with  and  the  grant  fully [493] 
earned,  as  in  thia  case,  notwithstanding  the 
want  of  ftnal  certi  Beat  ion  and  the  issue  of 
the  patent,  the  railroad  company  had  such 
title  as  would  enable  it  to  maintain  eject- 
ment againat  one  wrongfully  on  the  lands, 
and  title  by  prescription  would  run  against 
it  in  favor  of  one  in  adverse  possession  un- 
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der  color  of  title..  Deseret  Salt  Co.  v.  Tar- 
pey  and  Toltec  Ranch  Co.  v.  Cook,  supra. 

Applying  and  giving  weight  to  the  deci- 
sions thus  recently  rendered  in  this  court, 
we  think  the  debatable  proposition  in  the 
case  concerns  not  the  title  of  the  railway 
company,  or  its  right  to  have  maintained 
an  action  to  recover  the  premises,  but  in- 
volves the  right  of  Carraher,  and  the  de- 
fendant in  error  as  his  successor,  to  claim 
the  title  to  the  premises  by  adverse  pos- 
session. 

We  think  the  record  discloses  that  for 
more  than  ten  yeats  required  by  the  Iowa 
statute  to  ripen  such  title,  Carraher  was 
in  possession  of  the  premises.  He  had 
planted  a  large  number  of  trees;  caused 
the  lands  to  be  cultivated;  had  raised 
crops;  had  rented  Ihe  lands  to  others,  and 
was  understood  to  be  claiming  the  owner- 
ship. The  answer  of  plaintiff  in  error  to 
this  claim  of  title  is  that  Carraher  was  not 
in  possession  of  the  premises  claiming  title 
in   good  faith. 

The  record  shows  that  in  1883,  by  an 
entry  under  the  timber  culture  act,  Car- 
raher claimed  this  40-acre  tract.  As  we 
have  seen  in  the  statement  preceding  this 
opinion,  his  application  was  rejected  b/  ^^o 
register  of  the  General  Land  Office,  whose 
decision  was  affirmed  by  the  Commissioner 
and  ultimately  by  the  Secretary  of  the  In- 
terior. Pending  his  appeal,  Carraher  made 
a  second  application  for  the  lands  to  the 
register  of  the  land  office,  and  a  receiver's 
receipt  was  issued  to  him.  This  receiver's 
receipt  was  dated  May  31,  1888,  and  is  as 
follows : 

Application  No.  607. 

Receiver's  Receipt  No.  607. 
Receiver's  Office,  Des  Moines,  Iowa, 
May  31st,  188d. 

Received   of  John   Carraher   the   sum  of 

[494]  Nine  Dollars 'cents,  being  the  amount 

of   fee   and   compensation   of   register   and 

receiver  for  the  entry  of  northeast  of 

N.  £.  quarter  of  section  1,  in  township  89 
of  range  46,  under  the  1st  section  of  the 
act  of  Congress  approved  June  14th,  1878, 
entitled  "An  Act  to  Amend  an  Act  Entitled 
an  Act  to  Encourage  the  Growth  of  Timber 
on  the  Western  Prairies." 

$9.00.  M.  V.  McHenry,  Receiver. 

Indorsed:  State  of  Iowa,  Woodbury 
county,  filed  for  record  this  9th  day  of  Dec., 
1891,  at  2  o'clock  F.  M.,  and  recorded  in 
book  40,  Lands,  page  162,  C.  A.  DeMun, 
Recorder.     P.  Shontz,  Deputy. 

It  was  inclosed  to  Carraher  in  a  letter, 
of  which  the  following  is  a  copy: 
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Sioux  City,  Iowa,  June  2,  1888. 
Mr.  John  Carraher, 
My  Dear  Sir:— 

'I  have  the  pleasure  of  handing  you  here- 
with your  timber  culture  entry  receiver's 
receipt  No.  607  for  N.  E.  %  of  N.  E.  %,  1, 
89,  46. 

Respectfully, 

Geo.  W.  Wakefield. 
P.  S.  You  can  take  possession  and  proceed 
to  comply  with  the  timber  culture  laws. 

After  this  receiver's  receipt  and  letter, 
Carraher  went  into  possession  in  the  man- 
ner we  have  already  stated  and  held  it  un- 
til 1901,  when,  shortly  before  his  death,  he 
conveyed  the  premises  to  the  defendant  in 
error.  The  contention  is  that  this  posses- 
sion could  not  have  been  in  good  faith,  with 
any  expectation  of  obtaining  title  from  the 
government  at  the  conclusion  of  the  eight 
years  required  by  law  in  which  to  earn  it; 
that  Carraher .  knew  that  his  first  applica- 
tion under  the  timber  culture  act  had  been 
rejected,  and  afterwards  that  decision  was 
affirmed  on  appeal  in  1891,  and  that  he 
could  not  have  continued  in  the  occupation 
of  the  premises  in  good  faith  under  claim 
of  title. 

The  record  shows  that  when  the  Secre- 
tary of  the  Interior  (July  11,  1891)  affirmed 
the  decision  against  Carraher's  first  *  timber  [496] 
culture  entry,  the  Commissioner,  in  advising 
the  register  and  receiver  at  Des  Moines  by 
letter  of  July  13,  1891,  of  that  decision, 
added:  "It  appears  that  on  May  31,  1888, 
more  than  three  years  after  the  rejection 
of  his  application,  and  while  his  case  was 
pending  before  the  Secretary  of  the  Interior 
on  appeal,  your  office  allowed  Carraher  to 
make  timber  culture  entry  607  of  the  land. 
The  action  was  without  authority  and  the 
entry  has  this  day  been  canceled."  It  does 
not  appear  that  Carraher  was  notified  that 
this  entry  607  had  been  canceled,  nor  was 
he  ever  called  upon  to  appear  in  reference 
to  the  same,  and  the  letter  of  the  Commis- 
sioner discloses  that  the  register  of  the  land 
office  at  Des  Moines  should  not  have  al- 
lowed the  entry  to  be  made,  and  that  it 
was  summarily  canceled  without  notice  or 
hearing.  Carraher  had  been  advised  by  the 
letter  from  his  counsel,  who  had  become  a 
judge  of  a  court  in  Iowa,  that  he  might 
take  possession  and  proceed  to  comply  with 
the  timber  culture  law.  As  far  as  the 
record  shows,  he  heard  nothing  further  from 
his  entry,  knew  nothing  of  its  summary 
cancelation,  and  no  attempt  was  made  to 
disturb  his  possession  of  the  premises. 

The   supreme   court   of   Iowa   held   that 
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there  waa  nothing  in  these  facts  to  show 
that  Carraher  was  not  at^ting  in  good  faiths 
and  with  the  belief  that  he  would  acquire 
title  under  the  last  entry  under  the  timber 
culture  act,  and  we  are  not  prepared  to 
disturb  this  holding. 

After  1891,  as  we  hare  seen,  the  railways 
company  was  in  position  to  have  ousted 
him  from  the  premises  and  asserted  its 
superior  title  and  right.  It  did  not  attempt 
to  do  this,  and,  so  far  as  the  record  dis- 
closes, made  no  objection  to  Carraher  plant- 
ing and  cultivating  the  trees  required  by 
the  act  of  Congress  to  perfect  his  title  un- 
der the  second  application.  His  possession 
was  certainly  open,,  notorious,  continuous , 
and  adverse,  and,  unless  he  waa  acting  in 
bad  faith,  was  such  as  would  ripen  into 
full  title  as  against  the  railway  compajij, 
it  failing  to  assert  it^  rights  within  the 
period  of  the  statute  of  limitation.  While, 
until  the  time  had  run  required  by  the 
96]*timber  culture  act,  Carraher  would  have 
been  in  no  position  to  claim  title  as  against 
the  government,  he  wa.^  occupying  a  hostile 
attitude  toward  the  railway  company,  and, 
while  recognizing  title  in  the  United  States, 
he  expected  to  acquire  title  from  it,  had  ex- 
cluded all  others  from  the  use  and  occupa- 
tion of  the  land,  and  held  under  no  other 
title.  The  supreme  court  of  Iowa  has  held 
that,  under  such  circumstances,  the  statute 
of  limitations  of  Iowa  would  run  in  his 
favor  as  against  tne  railroad  company,  and 
we  find  no  reason  to  disturb  that  conclusion. 
And  for  more  than  ten  years  that  company 
was  in  such  position  iinrler  its  graot  that 
it  mi<;ht  liave  maintain-*]  ftn  action  in  eject- 
ment and  assorted  its  tith^  to  the  premiaes 
as  against   Carraher. 

We  find  no  error  in  the  Judgment  of  the 
Supreme  Court  of  Iowa  and  it  will  be  af- 
firmed. 

Mr.  Justice  Brewer  o>ncura  in  the  judg- 
ment. 


MAYOR  AMD  ALDERMEN  OF  THE  CITY 
OF  VICKSBLIIG,  Appt., 

V. 

VICKSBURO   WATERWORKS  COMPAQ'. 

(See  S.  C.  Reporter's  ed.  496-516,) 

Judgment — res  judicata. 

1.  A  decree  enjoining  a  mnnieipnlitv,  at 
the  suit  of  a  waterwdrks  company,  from 
building  its  own  waterwdrk;*.  or  ijeiiyinf^  lin- 
bility,  or  refusing  to  piiy  the  watpr  rentals 
contracted  for,  is  not  ermclu^iire  as  to  the 
right  of  the  municipality  to  regrUate  water 
rates  charged  to  private  coiiHUmers  under  a 
law  passed  long  after  tin*  bill  wa^  filed,  even 
if  it  could  be  said  that  the  pleadings  put  in 
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issue  the  reasonableness  of  the  rates  then 
charged* 

Constitutional  law — contract  exemptionsr- 
regulfltion  of  water  rates* 
2*  A  contract  with  a  waterworks  com- 
pany, fixing  maximum  water  rates  to  pri* 
vate  consumers  for  thirty  years,  which,  un- 
lest  io  grossly  unreasonable  as  to  suggest 
fraud  or  cormptioD,  is  binding,  andf  as  such, 
ii  protected  against  inipaimient  by  Ihe  eon- 
tract  clause  of  the  Federal  Constitution, 
could  be  made  by  the  city  of  Vickaburg  un» 
der  the  authority  of  Miss,  Laws  l8Sfl»  chap. 
358,  I  5,  empowering  it  to  provide  for  the 
erection  and  maintenance  of  a  system  of 
waterworks  to  supply  that  city  with  watcr^ 
and,  to  that  end*  to  contract  with  a  party 
or  partiee  who  sball  build  and  operate  wa- 
terworks* 

[No.  E750 

Argued    April    24»    1007*     Decided    May   27* 
1907. 

APPEAL  from  the  Circuit  Court  of  the 
United  States  for  the  Bout  fa  em  Dia- 
trict  of  Mississippi  to  review  a  decree  en- 
joining <L  municipality  from  impairing  con- 
tract obligations  by  interfering  with  the 
water  rates  charged  to  private  consumers. 
Modified  BO  as  to  enjoin  the  city  from  in* 
terfering  with  the  right  to  charge  the  rates 
fixed  by  the  contract,  and,  as  so  modided, 
affirmed. 

Statement  by  Mr,  Justice  Day: 

Cases  involving  the  rights  of  the  Vicks- 
burg  Waterworks  Company*  under  the  con- 
tract made  between  the  city  of  Vicksburg 
and  the  compan3%  for  furnishing  the  ^vater 
supply  of  the  city,  have  been  before  this 
court  in  two  preceding  actions,  viz*:  Vicks* 
burg  Waterworks  Co.  v.  Vickaburg,  185  U* 
S*  05,  46  L.  cd*  80S,  22  Sup*  Ct.  Rep.  5S5, 
and  202  U*  S*  453,  60  L.  ed.  1102,  26  Sup. 
Ct.  Rep.  660. 

Owing  to  the  previous  atatements  of  the 
case,  it  13  only  necessary  to  set  out  enough 
of  the  facta  involved  in  the  controversy  now 
before  us  to  make  plain  the  conclusions  at 
which  we  arrive. 


NoTE.^-On  conclusiveness  of  judgments 
irenerally— see  notes  to  Sharon  v.  Terry,  I 
L.RA.  572;  Bollong  v.  Schuyler  Nat  Bank, 
3  L.R.A,  142;  Wiese  v.  San  Francisco  Mu* 
sical  Fund  Soc-  7  L.RA-  577;  Morrill  v, 
Morrill,  II  L.R.A.  155;  Shores  v*  Hooper,  11 
L.R*A*  308 ;  Bank  of  United  States  v.  Bever- 
ly, 11  L*  ed*  U-  S>  76;  Johnson  Steel  Str^t 
Hail  Co.  V.  Wliarton,  38  L.  ed.  U.  S.  429? 
and  Southern  P*  R.  Co.  v.  United  States,  42 
L.  ed.  U.  S.  355. 

On  contract  ei^emplions  from  legislative 
power  to  fijc  tolls,  rates,  nnd  prices— «*«( 
notes  to  Winchester  &  L.  Turnp*  Road  Co. 
V.  Croxton,  33  UR.A*  177,  and  Detroit  r. 
Detroit  Citizens'  Street  R.  Co.  46  L*  ed*  U. 
S.  5d2. 
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The  dty  of  Tickflburg,  by  act  of  the  legis- 
lature of  MiBsissippi  (Laws  of  1886,  chap. 
358,  f  6,  p.  696),  was  authorized  "to  pro- 
vide for  the  erection  and  maintenance  of  a 
system  of  waterworks  to  supply  said  city 
with  water,  and  to  that  end  to  contract 
with  a  party  or  parties,  who  shall  build  and 
operate  waterworks." 

Acting  under  this  authority  conferred  by 
the  legialature,  the  city  of  Vicksburg  made 
a  contract  with  Samuel  R.  Bullock  &  Com- 
pany, thejr  associates  and  assigns,  for  the 
supply  of  water  to  the  city  and  its  inhabit- 
ants, which  was  contained  in  the  ordinance 
of  November  18,  1886,  §  13  thereof  providing 
that— 

'The  said  Samuel  R.  Bullock  &  Company, 
their  associates,  successors,  or  assigns,  shall 
have  the  right  to  make  all  needful  rules  and 
regulations  governing  the  consumption  of 
water,  the  tapping  of  pipes,  and  general 
operation  of  the  works,  and  to  make  such 
rates  and  charges  for  the  use  of  said  water 
as  they  may  determine,  provided  that  such 
rates  and  charges  shall  not  exceed  50  cents 
for  each  thousand  gallons  of  water." 

The  ordinance,  by  its  terms,  ran  for 
thirty  years,  and  Bullock  &  Company,  as 
provided  in  §  5  of  the  ordinance,  assigned 
the  contract  to  the  Vicksburg  Water  Sup- 
[498]  ply  Company,  'and  it  was  duly  accepted  by 
that  company.  The  supply  company  put 
in  the  works  and  operated  until  August,' 
1900,  when  the  mortgage  upon  the  property, 
including  all  the  franchises  and  contract 
rights,  was  foreclosed  and  purchased  by  a 
Mr.  Crumpler,  who  assigned  all  his  rights 
and  title  to  the  Vicksburg  Waterworks 
Company,  the  appellee  herein,  which  com- 
pany has  operated  the  works  since. 

The  contract  contained  an  agreement  to 
pay  a  stipulated  rental  for  certain  hydrants 
for  public  use. 

The  legislature  of  Mississippi,  on  March 
18,  1900,  pnssed  an  act  authorizing  the  city 
to  issue  bonds  and  build  a  waterworks  sys- 
tem of  its  own  for  the  supply  of  the  city 
and  its  inhabitants,  and  on  the  3d  of  July, 
1900,  an  election  was  held  in  the  city  un- 
der the  statute,  which  resulted  in  a  vote 
to  build  or  buy  a  waterworks  plant  of  its 
own. 

The  city  repudiated  any  contract  rela- 
tions with  the  company.  Thereupon  the 
company  filed  its  bill  in  the  United  States 
circuit  court  for  the  district  of  Mississippi 
on  the  14th  day  of  February,  1001,  the 
objects  of  which  were  thus  stated  by  Mr. 
Justice  Shiras,  in  delivering  the  opinion  of 
the  court  (185  U.  S.  65,  46  L.  ed.  808,  22 
Sup.  Ct.  Rep.  585) : 

"The  bill  prays  for  an  injunction  to  re- 
strain the  defendant  from  assuming  to  ab- 
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rogate  and  take  away  the  franchises  and 
contract  rights  of  the  complainant,  and 
from  attempting  to  coerce  the  company  to 
sell  its  works  to  the  defendant  for  an  in- 
adequate price,  and  that  said  aot  of  the 
legislature  of  lifississippi,  adopted  on  March 
0,  1900,  and  said  resolution  and  ordinance 
adopted  and  passed  by  said  city  on  the.  7th 
day  of  November,  1900,  be  declared  to  im- 
pair the  obligations  of  said  contract  be- 
tween said  city  and  said  Bullock  A  Com- 
pany and  their  assigns,  and  to  cast  a  cloud 
upon  the  title,  franchises,  and  rights  of 
complainant,  and  said  act,  ordinance,  and 
resolution,  and  each  of  them,  are  alleged  to 
be  in  contravention  of  the  Constitution  of 
the  United  States  in  this:  that  they  im- 
pair the  obligations  of  said  contract  be- 
tween said  city  and  said  Bullock  &  Com- 
pany and  their  assigns." 

*In  the  court  of  original  jurisdiction  the [499] 
bill  was  dismissed  for  want  of  jurisdiction. 
On  appeal,  186  U.  S.  66,  46  L.  ed.  808,  22 
Sup.  Ct.  Rep.  685,  the  judgment  was  re- 
versed, and  this  court  held  that  there  was 
jurisdiction,  and  the  cause  was  remanded. 
The  case  went  to  trial  upon  its  merits,  and 
on  May  18,  1904,  a  final  decree  was  ren- 
dered, which  was  affirmed  on  appeal  to  this 
court  in  the  case  reported  in  202  U.  8.  453, 
60  L.  ed.  1102,  26  Sup.  Ct.  Rep.  660.  The 
decree  in  that  case,  known  in  the  record  as 
No.  41,  is  given  in  the  margin.t 


tEquity,  No.  1. 

Vicksburg  Waterworks  Company  *) 

vs.  I 

Mayor  and  Aldermen  of  the  City  f 

of  Vicksburg,  Mississippi.       J 

This  day  this  cause  came  to  be  heard  In 
accordance  with  the  motion  of  complainant 
and  defendant  filed  January  12th,  1904.  up- 
on the  original  bill,  amended  and  supple- 
mental bill,  exhibits,  answer  of  defendant, 
proof,  and  exhibits,  and  the  court,  after 
hearing  and  attending  the  evidence  and  the 
arguments  of  counsel,  and  being  fully  ad- 
vised in  the  premises,  and  being  satisfied 
that  the  complainant  is  entitled  to  the  re- 
lief prayed  for  in  its  original  and  amended 
and  supplemental  bills,  and  for  full  relief, 
it  is  thereupon  hereby  ordered,  adjudged, 
and  decreed: 

First.  That  the  defendants,  the  Mayor  and 
Aldermen  of  the  city  of  Vicksburg,  be  and 
are  hereby  perpetually  enjoined  from  abro- 
gating and  taking  away,  or  from  assuming 
to  abrogate  or  talce  away,  the  franchises  or 
contract  rights  of  complainant  under  and 
by  virtue  if  the  ordinances,  franchises,  or 
contract  of  said  defendants  entitled.  "An 
Ordinance  to  Provide  for  a  Supply  of  Water 
to  the  City  ot  Vicksburg,  in  Warren  Coun- 
ty, Mississippi,  and  to  Its  Inhabitants,  Con- 
tracting with  Samuel  R.  Bullock  &  Com« 
pany,  their  Associates,  Successors,  and  As- 
signs for  a  Supply  of  Water  for  Public  Use, 
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OO]     *Durifig  the  peD<!eTtey  of  tba  orginal  ftl^ 

tian  the  (egiilature  of  MiBsisslppi  paaaed 
an  aet  ftuthoridng  tbe  citieB  and  villages 
i:)f  the  state  to  prescribe,  bj  ordinance^  max- 
imum rates  and  cbargea  for  the  aupplj  of 
water,  electric  light,  and  gas  furnished  to 
dtte»  and  the  inhabitants  there^if.  Laws  of 
Miaaiflsippi  1904,  p.  231,  Secticm  1  of  thii 
aet  is  inserted  in  the  margin.f 
01]  'On  April  20, 1004,  about  one  month  before 
the  rendition  of  the  final  decree  in  the  orig- 
inal case,  the  citj  adopted  two  ordinances 
fixing  the  maximum  charge  for  the  use  of 
water,  one  by  what  is  known  as  the  "fiat 
rate"  and  the  other  for  water  measured  by 
meters. 


On  December  7,  1903,  the  city  passed  aa 
ordinance  prohibiting  the  water  company 
and  gas  company^  from  charging  damage* 
and  other  penalties  for  failure  to  pay  bilk, 
until  ten  days  after  presenting  the  same, 
and  giving  an  opportunity  for  tbe  pajinent 
thereof. 

On  the  7th  of  Januai^,  1905,  the  water 
company,  in  view  of  this  action  by  the  city, 
filed  another  bill,  which  is  the  original  bill 
in  this  case,  and  was  numbered  1ft,  in  which 
it  set  forth  the  preceding  history  of  the  Hti- 
gfttton,  the  decree  of  May  IS*  1004,  the  city 
ordinance  of  Df^cemher  7,  IMS,  and  the  two 
of  April  20,  1004,  and  in  that  bill  alle^d 
it&   contract   under   the   ordinance   of    18Sfl 


t  Sect  ion  L  Be  it  rnsicted  by  the  legia^a- 
tiire  of  the  state  of  Mis-^issippi,  That  the 
corporate  authorities  of  any  city,  town,  or 
village  now  or  hereafter  inoorpo rated  nnder 
any  nencral  or  specific  lawa  of  this  state,  in 
which  any  Individual,  company,  or  corpora- 
tion lias  been^  or  hereafter  may  be*  author- 
ized by  said  city,  town,  or  vinage  in  supply 
water,  electric  light*  or  gas  to  said  city, 
town,  or  village,  or  the  inhabitants  thereof, 
be^  and  they  are  hereby,  empowered  to 
prescribe  by  ordinance  maximum  rates  and 
charges  for  tlie  supply  of  water,  electric 
light,  or  gas  furnished  by  such  individual, 
compiiny,  or  corporation  to  suab  city,  town, 


or  village  or  the  inhabitants  thereof,  such 
rate's  and  charges  to  be  juiit  and  reat^unable. 
And    in   case   the   corporate    jiutlioritres   of 
any  such  city,  town,  or  village  a  ha  II  fix  un* 
just  and  unreasonable  rates  and  charges,  the 
same  may  be  reviewed  and  determined  by 
the  eirctiit   court   of  the   county   in   whicn 
iald  city,  town*  or  village  may  be;  provided, 
that  this  act  shall  not  he  conktrued  so  a»  to 
impose  (impairl  the  effect  or  obligation  of] 
any  valid  or  binding  contr&^t  with  any  wa- 
terworks company,  electric  light  company^,  J 
or  gas  company,  now  existing,  or  heretofore  ^ 
made   with    any   individual    or    water  com- 
pany^ electric  fight  or  gas  company. 


and  Giving  the  Said  City  of  Vlcksiburg  an 
Option  to  Purchase  the  Said  Works"  or- 
dained the  19th  day  of  November,  18S6,  ap* 
proved  by  John  W,  Powell,  mayor,  Novem- 
ber 19th,  1 8  86 ,  Iw?  i  ng  t  b  e  ard  i  n  a  nee ,  contract , 
and  franchi'^e  marked  exhihit  B  to  the  or- 
ip:inal  hill  ni  cnmphiint,  and  sait!  oriiinance^ 
contract,  and  franchise  being  epcrifically 
and  accurate* I y  set  nut  in  words  and  figures 
in  I  he  plcadin^'Pi.  vvliicb  ordinance,  contract, 
ami  franchise  was  acquiri^d  by  and  is  the 
8^1 4e  anil  e.%t]iiiiive  property  of  said  com- 
plani;int. 

Stcnnd.  That  said  ordinnnce,  contract, 
and  franchise  be  and  i*i  htTeby  declared  and 
hp]d  to  be  in  every  re^^pp^t  legal,  valid,  and 
f'n  forces  hie  aiiii  liinding  opnn  said  defend- 
ant, and  said  dofciidj^nt  is  hereby  perpetual- 
ly enjoined  froin  infringing,  ifrnoring,  re- 
Bcindinf,',  or  dpnyinr;  liability  under  said  or- 
dinance, con  tract,  iviul  f  ranch  iijie  in  any  of 
its  parts,  or  from  in  any  inarmer  disturbing 
(If  intivrlVrin*;;  willi  tlie  rij^hts,  privilege, 
and  benedti^  at-qiured  by  C4*mplainant  there- 
under 

Third.  That  said  defendant  be,  and  he  is 
hereby,  directed  to  rescind  its  rcBolution 
ancl  urdinaiiee  adopted  the  7th  day  of  No- 
vember, IfiOfi,  wJiieli  ifl  in  words  and  figures 
na  ffdlciws:  'Resnlved,  that  the  mayor  be 
and  is  hereby  matrUL'trd  to  notify  the 
Vicksbur^f  VVnterwnrk-^  Cum  pan  y  that  the 
mayor  tind  tilde rnicn  flony  any  liability  up- 
on nny  contract  for  the  use  f>f  the  water- 
works liydrants.  That  from  and  after  Au- 
gust, 1900,  they  will  pay  reasonable  com- 
pensation tor  the  use  of  said  hydrants. 
Tliat  the  city  attorney  take  such  action  as 
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shal)  be  necessary  to  determine  the  rights 
of  the  city  In  the  premises*" 

And  also  to  rescind  the  ordinance  or  reso- 
lution of  said  defendant  adopted  the  7th 
day  of  February,  1001,  when  said  defendant 
adopted  the  report  of  the  committee  on 
waterworks,  as  set  out  in  the  pleadings. 

Fourth.  That  the  said  defendant  refrain 
from  in  any  manner  accepting  the  beneiita 
of  or  proceeding  under  the  act  of  the  legis- 
lature of  the  state  of  Mississippi  approved 
March  9,  1900,  and  from  isaumg  bonds  under 
and  by  virtue  of  said  act,  or  any  other  act 
or  ordinance,  for  the  purpose  of  erecting 
waterworks  of  its  own  during  the  period 
prescribed  by  ordinance,  contract,  and  fran- 
chise. 

Fifth,  That  the  said  defendant  refrain 
from  constrnetin^  waterworks  of  its  own 
until  the  expiration  of  the  period  prescribed 
in  said  ordinance,  contrnet,  and  francbise, 
dated  the  iSth  day  of  November,  1886, 

Sixth.  That  the  said  defendant  be,  and  la 
hereby,  required  to  pay  all  moneys  due  or 
owinfT,  or  that  may  hereafter  be  due  and 
owing  to  said  complainant  under  and  by 
virtue  of  saio  ordinance,  contract,  and  frnn- 
cbise» 

Seventh,  That  the  said  defendant  be, 
and  is  hereby,  perpetually  enjoined  from 
making  or  adopting  any  resolutions  or  ordi- 
nance refusing  to  pay  the  contract  price  of 
water  fixed  by  said  ordinance,  contract,  and 
frimf^hi'sif*  until  the  expiration  of  the  period 
picsunucd  in  said  ordinance,  contract,  and 
franchise. 

Eighth.     (Relates  to  certain  sewers.) 

Ninth.  That  said  defendant  pay  the  costs 
of  this  cause  to  be  taxed. 
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and  the  former  decree,  and  that  the  enforce- 
ment of  the  ordinances  was  in  viohition  of 
that  decree  and  the  company's  contract  of 
1886,  and  would  be  destructive  of  its  busi- 
ness, and  they  prayed  for  an  injunction.  A 
temporary  injunction  was  allowed,  and 
afterwards,  the  case  standing  on  the  bill, 
answer,  and  exhibits  attached  thereto,  a 
final  decree  was  rendered  in  the  case,  which 
final  decree  is  set  forth  in  the  margin.f 

From  this  decree  the  present  appeal  has 
been  prosecuted. 

Mr.  Hannis  Taylor  argued  the  cause,  and, 
with  Mr.  George  Anderson,  filed  a  brief  for 
appellant: 

The  first  appeal  involved  only  a  question 
of  jurisdiction. 

Vicksburg  Waterworks  Co.  v.  Vicksburg, 
185  U.  S.  65,  46  L.  ed.  808,  22  Sup.  Ct.  Rep. 
585. 

When  the  result  of  the  second  appeal  is 
tested  by  the  contents  of  the  final  decree  in 
which  it  culminated,  it  appears  that  the 


only  adjudication  ever  made  in  favor  of  the 
waterworks  company  by  this  oourt  is  em- 
bodied' in  the  declaration  that  it  is  enti- 
tled to  a  decree  "enjoining  the  city  from 
erecting  its  own  works  during  the  terms  of 
the  contract." 

The  city  of  Vicksburg  was  not  authorised 
to  create  a  monopoly  or  to  confer  special 
privileges  of  any  kind. 

Dill.  Mun.  Corp.  {$  362  (296),  443,  467, 
695  (550),  727  (578) ;  Wright  v.  Nagle.  101 
U.  S.  791.  25  L.  ed.-921;  Ruggles  v.  Illinois, 
108  U.  S.  536,  27  L.  ed.  816,  2  Sup.  a.  Rep. 
832;  Vicksburg  v.  Vicksburg  Waterworks 
Co.  202  U.  S.  469,  50  L.  ed.  1111,  26  Sup. 
Ct.  Rep.  660;  Knoxville  Water  Co.  v.  Knox- 
ville,  200  U.  S.  22,  50  L.  ed.  353,  26  Sup.  Ct 
Rep.  224. 

There  was  no  contract  exemption  from 
legislative  power  to  fix  tolls,  rates,  or  prices. 

Railroad  Commission  Cases,  116  U.  S. 
307,  29  L.  ed.  636,  6  Sup.  a.  Rep.  334,  388, 
1191;  Freeport  Water  Co.  v.  Freeport,  180 


fThis  case  coming  on  to  be  finally  heard  at 
this  January  term,  1906,  of  this  court,  upon 
the  original  bill  of  complaint  and  the  an- 
swer of  the  defendant  thereto,  and  all  the 
exhibits  which  are  made  such,  to  said  orig- 
inal bill  of  complaint  and  said  answer,  and 
all  of  the  other  pleas  and  proceedings  in 
this  cause,  together  with  a  certified  copy  of 
!hn  charter  of  the  said  Vicksbursf  Water- 
works Company,  which  is  filed  in  the  record 
as  evidence  in  the  cause,  also  the  petition 
of  the  defendant  for  a  modification  of  the 
temporary  injunction  granted  in  this  cause, 
so  that  the  complainant  shall  not  be  author- 
ized to  cut  off  water  from  its  patrons  who 
refuse  to  pay  the  rates  of  complainant, 
claiming  the  right  to  have  the  injunction 
modified  by  virtue  of  the  ordinances  of  the 
defendant,  fixing  water  rates;  and  the  mo- 
tion of  complainant  to  have  said  injunction 
granted  heretofore  made  perpetual.  And 
the  court  having  heard  the  arguments  of 
counsel,  and  being  fully  advised  in  the 
premises,  and  being  satisfied  that  the  com- 
plainant is  entitled  to  the  relief  prayed  for 
m  its  bill  of  complaint  for  full  relief,  it  is 
thereupon  finally  ordered,  adjudged,  and  de- 
creed: 

First.  That  the  defendant,  the  mavor  and 
aldermen  of  the  city  of  Vicksburg,  w  here- 
by denied  the  relief  prayed  for  in  its  peti- 
tion, to  wit,  that  the  injunction  be  modi- 
fied so  that  the  mayor  and  aldermen  of  the 
city  of  Vicksburg  shall  not  be  restrained 
from  enforcing  the  ordinances  passed  by 
them  fixing  the  water  rates  and  prescribing 
rules  and  regulations  of  the  Vicksburg  Wa- 
terworks Company,  and  that  the  Vicksburg 
Waterworks  Company  shall  not  be  permit- 
ted to  cut  ofiT  patrons'  water,  providing  pa- 
trons pay  the  rates  fixed  in  said  ordinances. 

Second.  That  said  defendant  be,  and  is 
hereby,  enjoined  from  enforcing  the  said 
three  ordinances  described  in  said  bill,  to 
wit:  An  ordinance  entitled  "An  Ordinance 
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to  Fix  and  Prescribe  Maximum  Rates  and 
Charges  for  Water  Supplied  to  the  Inhabit- 
ants of  the  City  of  Vicksburg,  Whether 
Measured  by  Meters,  and  .for  Other  Pur- 
poses," approved  the  20th  of  April,  1904,  an 
ordinance  entitled  "An  Ordinance  to  Fix  and 
Prescribe  the  Maximum  Flat  Rates  and 
Charges  for  the  Supply  of  Water  to  Con- 
sumers in  the  City  of  Vicksburg,  and  for 
Other  Purposes,"  approved  the  20th  day  of 
April,  1904;  and  an  ordinance  entitled  "An 
Ordinance  to  Re<juire  Waterworks,  Gas,  and 
Electric  Companies  to  Present  BUla  before 
Charging  Damages  for  a  Failure  to  Pay 
Them  When  Due,"  approved  the  8th  day  of 
December,  1903,  so  far  as  the  latter  relates 
to  complainant. 

Third.  That  the  restraining  order  hereto- 
fore granted  in  this  cause  on  the  11th  day 
of  January,  1905,  be  and  the  same  is  here- 
by made  permanent. 

Fourth.  That  the  said  defendant  be,  and 
is  hereby,  enjoined  from  in  any  manner  in- 
terfering with  the  complainant's  contract 
rights  under  its  said  contract  with  the  city 
of  Vicksburg,  entered  into  between  Samuel 
R.  Bullock  &  Company  and  said  city,  under 
the  ordinance  of  November  19th,  1886. 

Fifth.  That  the  defendant  be,  and  is  here- 
by, enjoined  from  interfering  with  the  rules 
and  regulations  of  complainant,  the  Vicks- 
burg Waterworks  Company,  and  the  water 
rates  for  the  inhabitants  of  the  city  of 
Vicksburg,  now  in  force,  established  by  the 
Vicksburg  Waterworks  Company. 

Sixth.  That  said  defendant  be,  and  is 
hereby,  enjoined  from  interfering  with  the 
water  rates  known  as  the  fiat  rates,  now 
in  force,  established  by  the  Vicksburg  Wa- 
terworks Company. 

It  is  further  ordered,  adjudged,  and  de- 
creed that  tHe  defendant  pay  all  coats  of 
this  cause. 

Finally  ordered,  adjudged,  and  decreed 
this  the  3d  day  of  Jan.  ▲.  d.  1906. 
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U.  S.  587,  45  L.  ed.  679,  21  Sup.  Ct.  Rep. 
493;  Rogers  Park  Wati?r  Co.  v.  Fergus, 
180  U.  S.  624,  45  L.  ed.  702,  21  Sup,  a.  Rep. 
490;  Joplin  v.  Southwest  MiHsouri  Light 
Co.  191  U.  S.  150,  48  L.  ed.  127.  24  Sup. 
Ct.  Rep.  43;  Owensboro  v.  Owenaboro  Wa- 
terworks Co.  191  U.  S.  35B,  48  L,  ed.  217, 
24  Sup.  Ct.  Rep.  82;  Stanislaus  County 
\.  San  Joaquin  &  K.  River  Canal  &.  Irrig. 
Co.  192  U.  S.  201,  48  L.  ed  406,  24  Sup, 
Ct.   Rep.  241. 

If  an  exemption  from  state  regulation 
of  water  rates  was  vested  in  Bullock  & 
Company,  and  the  corporation  to  which  it 
wa^  authorized  by  the  original  contract  to 
assign,  no  such  exemption  passed  by  the 
foreclosure  sale  to  appellee,  a  corporation 
organized  thirteen  years  after  the  making 
of  such  original  contract. 

St.  Louis  &  S.  F.  R.  Gd.  v.  Gill,  156 
U.  S.  649,  39  L.  ed.  567.  15  Sup.  Ct.  Rep. 
484;  Morgan  v.  Louisiana,  03  U,  S.  217, 
23  L.  ed.  860;  Wilson  v,  Gainea,  103  U,  S. 
417,  20  L.  ed.  401;  Chesapeake  &  0.  R.  Co. 
V  Miller,  114  U.  S.  176,  29  L.  ed.  121.  5 
Sup.  Ct.  Rep.  813;  Norfolk  &  W.  R,  Co. 
V.  Pendleton,  156  U.  S,  607,  39  L,  ed.  574, 
15  Sup.  a.  Rep.  413;  Covington  &  L, 
Turnp  Road  Co.  v.  Sandford,  164  U.  S.  578, 
41  L.  ed.  560,  17  Sup.  Ct.  Rep.  19S;  Mat- 
thews V.  Corporation  Comrs.  97  Fed.  400; 
Chicago  Union  Traction  Co.  v.  Chicago,  199 
111.  533,  59  L.R.A.  631,  65  N.  E,  451;  San 
Antonio  Traction  Co.  v-  AJtgelt,  200  U.  S. 
304,  50  L.  ed.  491,  26  Sup.  Ct.  Rep.  261, 

As  tlie  entire  equity  of  the  bill  has  been 
destroyed  by  a  sworn  answer  whose  re- 
sponses have  not  been  overcome  by  appos- 
ing testimony  the  bill  shnuld.  in  any  event, 
be  dismissed. 

Foster,  Fed.  Pr.  1,  236;  Vigel  v.  Hopp, 
104   U.   S.  441,  26  L.  ed,  705.      - 

There  are  no  facts  before  the  court  t?ven 
tendinjT^  to  show  that  i]w  entorcenTent  of 
the  ordinances  in  qiiosiion  will  amount  to 
a  taking  of  appellee's  prnpu^rty  without  due 
process  of  law,  or  a  (h'nial  of  the  equal  pro- 
tection of  the  laws. 

Stanislaus  County  v.  San  Joaquin  ^  K. 
River  Canal  &  Irrig.  Co.  gupra. 

The  water  company,  Innug  a  quasi  public 
corporation  and  undertitking  to  lurniah  to 
the  public  a  supply  of  walyr,  is  bound  to 
furnish  it  to  them  at  rf^sonable  rates,  ir- 
respective of  any  contrai  C  it  may  hiive  made 
with    the    city. 

(;rillin  v.  (;oldsboro  WjiIlt  Co.  122  N.  C. 
206,  41    L.R.A.  240,  30  S.  E.  319. 

Mr.  J.  Hirsh  argued  iht?  c^iua?,  and,  with 
Mr.  Murray  F.  Smith,  tikd  a  brief  for  ap- 
•jellee: 

The  questions  now  at  Issue  have  been 
heretofore  conclusively  odjudicated  and  are 
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no  lODger  open  for  inveatigation  and  detef^ 
mination  here  again. 

24  Am.  &  Eng.  Enc.  Law,  2d  cd.  pp.  781, 
7S2;  Cromwell  v.  Sac  County,  {*i  U.  S.  351» 
24  L.  ed.  195;  Fayerweatber  v,  Ritch,  195 
U.  S,  276,  49  L,  ed.  193,  25  Sup.  Ct.  Rep. 
58;  Gunt^.»^  v.  Atlantic  Coast  Line  R.  Co. 
200  U.  S.  273,  60  L.  ed,  477,  26  Sup.  Ct. 
Rep.  252;  Groton  Bridge  &  Mfg.  Co.  v.  CUrk 
Preased  Briek  Co.  88  C.  C.  A.  577.  136 
Fed.  27;  Dowell  v.  Appl^ate,  152  U.  Sp 
327,  38  L.  ed.  483,  14  Sup.  Ct.  Rep.  Oil; 
Howard  v.  Huron,  5  S.  0,  539,  26  L.R.A. 
403,  59  N.  W*   833. 

Under  the  laws  of  the  state  of  Miitise'ppi, 
as  construed  by  the  highest  court,  and  un* 
der  the  Constitution  of  1890,  the  contraet 
of  the  waterworks  company  is  unaasailablts- 

Mahon  v,  Columbus,  &S  MiflB.  320,  3S  Aia 
Rep.  327  J  Re  id  ^.  Trowbridge,  78  Mi^s.  542, 
29  So.  167  J  Light,  Heat,  4,  Water  Co.  v. 
Jackson,  73  Misa.  50S,  19  So.  771;  Oriflfith 
V.  Vickaburg  Waterworks  Co.  (Misa,)  40 
So.  1011 J  Spring  Valley  Waterworks  v.  San 
Francisco,  124  Fed.  602. 

Mr.  Justice  Bay  delivered  tha  opinion  of 
the  court: 

It  ia  contended  on  behalf  of  the  appellee 
that  the  original  decree  of  May  IS*  1904, 
finally  disposed  of  all  the  issues  between  tht 
pa^rties,  including  the  right  of  the  city  ta 
make  rates  for  water  consumption  to  pri- 
vate consufnera  under  the  authority  of  the 
act  of  March  ICt,  1904^  and  that  the  present 
controversy  is  foreclosed  by  the  decree  ta 
the  former  case. 

While  it  IS  true  that  the  decree  is  very 
broad,  we  cannot  agree  to  the  contention  of 
the  appellee  that  it  finally  disposed  of  thi 
matter  now  ia  controversy.  When  the  caie 
was  first  here,  reported  in  165  U*  8.  63,  40 
L.  ed.  SOS,  22  Sup.  Ct,  Rep.  5S5,  while  there 
are  expressions  in  the  opinion  affirming  tha 
validity  of  the  contract  and  the  authority 
of  the  city  to  make  it,  the  issue  really  de- 
cided was  as  to  the  jurisdiction  of  the  court 
&9  a  Federal  courts  which  was  austained, 
and  the  cause  remanded  for  further  proceed' 
ings.  Upon  the  second  hearing  of  the  case, 
and  the  appeal  here,  the  opinion  shows  that 
the  adjudication  was  regarded  aa  settling 
the  right  of  the  Vicksburg  Waterworks 
Company,  under  the  contract,  to  carry  on 
its  business  without  the  competition  of 
works  to  be  built  by  the  city  itself,  as  the 
city  had  lawfully  excluded  itself  from  the 
right  of  competition;  and  it  was  further 
held,  as  incidental  to  that  controversy,  in 
passing  upon  an  issue  made  in  the  suit, 
that  the  Vicksburg  Waterworks  Company 
had  succeeded  to  all  the  right,  title,  and  in^ 
terest  of  the  original  contracting  party,  and 
that  the  contract,  having  been  made  prior  to 
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the  Constitution  of  1890,  was  not  controlled 
by  its  provisions.  The  right  to  recover  for 
rentals  was  also  directly  involved,  as  the 
city  had  denied  its  liability  therefor,  and 
an  accounting  was  prayed  in  the  original 
bill,  and  the  decree  specifically  disposed  of 
that  issue.  Tt  is  true  that  in  the  answer 
it  was  averred  that  the  alleged  contract  im- 
posed upon  the  inhabitants  of  Vicksburg  an 

[607]onerous  *and  extortionate  burden;  "that  no 
such  contract  would  now  be  made  with  the 
Vicksburg  Waterworks  Company  or  any 
other  company;  that  the  rates  authorized 
in  said  ordinance  far  exceeded  the  rates 
charged  in  other  cities  under  like  circum- 
stances, and,  in  general  terms,"  the  city  de- 
nied that  it  was  bound  to  the  complainant 
by  contract;  "that,  for  the  many  reasons 
therein  set  forth,  no  liability  existed  on  the 
part  of  the  city  by  reason  of  the  contract." 
An  examination  of  the  record  in  the  for- 
mer case  allows  tliat  the  only  testimony 
taken  in  the  case,  as  to  the  reasonableness 
of  the  rates  charged  to  private  consumers, 
was  on  behalf  of  the  company,  and  tended 
to  show  that  the  rates  charged  were  reason- 
able, and  if  it  could  be  said  that  the  plead- 
ings put  in  issue  the  reasonableness  of  the 
rates  then  charged,  was  the  right  of  the  city 
to  regiilate  rates  under  a  sul/sequent  law 
of  the  state  necessarily  involved  and  con- 
cluded? The  determination  of  issues  as  to 
the  right  of  injunction  against  the  city 
building  its  own  works,  or  denying  liability 
or  refusing  to  pay  the  rentals  contracted 
for,  and  a  finding  that  existing  rates  were 
reasonable,  did  not  ncjcessarily  conclude  a 
controversy  which  might  thereafter  arise, 
as  to  the  right  of  the  city  to  fix  rates  when 
the  legislature  of  Mississippi  should  pass 
a  law  for  that  purpose,  giving  the  city  the 
right  to  regulate  the  same.  It  is  to  be  re- 
membered that  when  the  bill  was  filed  in 
the  original  case  no  such  law  had  been 
passed;  tiiat  when  the  act  of  March,  1904, 
went  into  efTect  tiie  case  was  nearly  ready 
for  final  decree,  and  the  city  passed  its  or- 
dinances long  after  the  beginning  of  the 
suit,  and  shortly  before  that  decree.  No 
supplemental  bill  was  filed,  but  after  the 
decree,  in  January,  1905,  the  present  inde- 
pendent suit  was  brougiit.  with  a  view  to 
enjoining  the  prop.)Sfd  action  of  the  city 
in  enforcing  ordinances  regulating  the  rates 
by  charges  other  than  those  contained  in 
the  ecmtract. 

Upon  the  appeal,  the  (|uestion  seems  to 
hav(t  been  ar;rued  by  the  city  as  though 
made  in  the  case,  tlmugli  the  brief  on  be- 
half of  the  appoMee  contends  that   the  act 

[508] of   1004  was   not    *involve<l.     But   a  decree 
must  be  read  in  the  lijiht  of  the  issues  in 
volved    in    the     pleadings    and     the    relief 
sought,    and    we    are    of    opinion    that    the 
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matters  now  litigated  were  not  involved  ii 
or  disposed  of  in  the  former  case,  and  that, 
when  properly  const  rued,  the  decree  doM 
not  finally  dispose  of  the  right  of  the  citj 
to  regulate  rates,  under  a  law  passed  after 
the  contract  went  into  efTect,  and  long  after 
the  bill  was  filed  in  the  case. 

Holding,  then,  that  the  plea  of  rm 
judicata  must  be  denied,  had  the  city  au- 
thority, under  the  charter  of  Vicksbor]^ 
passed  in  1886,  to  make  a  binding  eontFaet, 
fixing  maximum  rates  for  water  supply  to 
private  consumers  for  a  definite  period. 
thirty  years  in  the  present  case?  The 
grant  of  legislative  power  upon  its  face  ii 
unrestricted,  and  authorizes  the  eity  'to 
provide  for  the  erection  and  maintenance  of 
a  system  of  waterworks  to  supply  said  city 
with  water,  and  to  that  end  to  oontrut 
with  a  party  or  parties  who  shall  build  and 
operate  waterworks." 

That  a  state  may,  in  matters  of  proprie- 
tary rights,  exclude  itself  from  the  right  to 
make  regulations  of  this  kind,  or  anthori* 
municipal  corporations  to  do  so,  when  tbe 
power  is  clearly  confeired,  has  been  too  fre- 
quently declared  to  admit  of  doubt.  Loe 
Angeles  v.  Los  Angeles  City  Water  Co.  177 
U.  S.  558,  44  L.  ed.  886,  20  Sup.  a.  Sep. 
736;  Walla  Walla  v.  W^alla  Walla  Water 
Co.  172  U.  S.  1-7,  48  L.  ed.  341-344,  19  Sapi 
Ct.  Rep.  77;  New  Orleans  Waterworks  Ca 
V.  Rivers,  115  U.  S.  674,  29  L.  ed.  525,  • 
Sup.  Ct.  Rep.  273;  Freeport  Water  Co.  t. 
Freeport,  180  U.  S.  587-593,  45  L.  ed.  6;»- 
686,  21  Sup.  a.  Rep.  493. 

In  the  latter  case  this  court,  following  the 
construction  of  the  supreme  court  of  lUinoii, 
held  that  where  a  city  council  was  author- 
ized to  contract  with  any  person  or  corpo- 
ration to  construct  and  maintain  waterworks 
at  such  a  rate  as  may  be  fixed  by  ordinaaee 
for  a  period  not  exceeding  thirty  years,  the 
words  "fixed  by  ordinance**  being  capable 
of  application  so  as  to  make  one  ordinaaee 
endure  for  the  period  of  thirty  yeaia,  for 
which  the  contract  was  made,  or  to  give  the 
right  to  pass  ordinances  from  time  to  tine 
regulating  rates,  the  latter  const  met  Ion  m 
adopted. 

*In  the  cases  generally  in  this  eonrt  it  viU[lli 
l>e  found  that,  in  determining  the  matter  ol 
contract,  the  local  decisions  have  been  giwa 
much  weight  and,  ordinarily,  followed.  As 
this  is  a  Mississippi  contract,  and  the 
power  was  exercised  un^er  the  authority  of 
an  act  of  the  legislature  of  that  state,  we 
naturally  look  to  the  decisions  of  the  eoarts 
of  that  state,  particulariy  to  such  as  had 
•.riven  construction  to  similar  charters  at  the 
time  the  contract  was  made,  with  a  view  t* 
determining  the  extent  of  the  power  mth 
ferred. 
.    While  the  case  now  before  na  waa  peadiaft 
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«  Griffith  and  othen^  citkenB  of  Viekibixrg, 
filed  a  bill,  setting  forth  the  dtj  ordlnaBcefl 
of  1903  and  1904>  and  asking  to  have  them 
eatablished  and  maintained  and  an  injunc^ 
tion  granted  against  enforcing  charges  far 
higher  rates,  and.  upon  appeal,  the  ease 
went  to  the  supreme  court  of  Miastsaippi, 
and  is  reported  in  40  So.  lOil.  In  that 
case  the  supreme  court  of  Mkaisiippi 
held  that  the  municipal  eorporatioti  rep- 
resented the  cltizena  and  taxpayers  of 
the  city,  and  that,  where  a  right  had  been 
adjudged  as  between  the  company  and  the 
city,  it  would  conclude  private  citli^enEi;  and 
while  the  court  declined  to  pass  directly 
upon  the  question  her^  involved,  because 
of  its  pendency  in  the  Federal  courts,  it 
used  this  pertinent  and  suggest ive  Languages 
**We  decline  to  follow  the  decision  in 
Griffin  v.  Goldsboro  Water  Co,  122  N.  C.  £06, 
41  L.R.A.  240,  30  3.  E.  310,  in  holding  th&t 
while  a  water  company  which  accepts  an 
ordinance  by  which  a  maximum  rate  is  fixed 
is  bound,  and  cannot  exceed  the  same  be- 
cause of  its  contract,  yet  such  rates  are  not 
binding  upon  consumers,  who  have  a  right 
to  litigate  against  unreasonable  charges. 
This  holding,  it  seeius  to  us,  practically 
denies  the  power  of  a  company,  under  a  con^ 
tract  embodied  in  its  charter  giving  the 
power,  so  to  fix  a  rate  as  to  bind  a  private 
consumer  at  alL  It  opens  a  never- ending 
and  limitless  field  of  litigation.  It  is  well 
settled  that  the  courts  cannot  fix  a  rate; 
and  if,  proceedinf,'  duly  under  statutes  en- 
acted for  that  |njrpi:>3e,  the  muotcipality 
LO] cannot  do  so,  or  authorize  the  company  *by 
contract  to  do  ao,  and  thereby  bind  the 
citizens,  then  there  is  no  authority  by  which 
it  can  be  done. 

'It  is  not  a  matter  open  to  serious  dis- 
cussion in  this  Stat*?,  since  the  decision  by 
this  court  in  the  case  of  Stone  v.  Yazoo  k 
M.  Valley  R.  Co.  m  Miss.  607,  52  Am.  Rep. 
193,  decided  at  the  April  term,  IB85.  and 
before  the  act  of  IBM  a.xvws  1880,  p.  604, 
chap.  358),  amendin/i  the  charter  of  Vlckfi- 
burg,  was  cnactod.  that  a  quasi-public  cor- 
poration May  hav^  a  t^ontract  right  to  fix 
rates  within  a  certain  de3i;|nated  maximum, 
and  that  the  rates  so  fixed  are  matter  of 
contract,  guaranteed  hy  the  contract  clauses 
of  the  United  States  Gin'^tittition,  In  that 
decision  the  court  waa  rnanlfe.'^tly  directing 
it  ol)servations  ti>  the  binding  character  of 
the  rates  as  hotwr^Mn  tho  company  and  the 
shippers;  othor\vi>^K\  thp  decision  was  prac- 
tically raeanin<i:lo54  uiid  without  point*  The 
philosophy  of  the  -situation  is  aimjtle.  Grant- 
ing tliat  the  convpany  is  hi w fully  inve.^ted 
with  authority  to  lix  its  rate,  then  J^neh  rate 
being  so  fixed  by  it  within  the  maximum 
limit  allowed  by  the  charter*  or  allowed  by 
the  duly  authorised  ordinance,  is  by  the 
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oourts  presumed  to  be  reasoBahle;  and  it  is 
not  permissible  for  each  individual  citizen, 
in  every  controversy  that  may  arise,  to  have 
that  question p  once  passed  upon  by  the  law- 
fxilly  constituted  public  authorities  charged 
with  power  in  the  premises,  reopened  and 
litigated  anew," 

The  case  to  which  ttie  csourt  refers  in  the 
preceding  extract^  Stone  v>  Yaioo  A  M.  Val- 
ley R,  Co*  supra,  as  having  been  decided 
prior  to  the  enactment  of  the  charter  of 
Vicksburg  under  which  the  contract  in  ques- 
tion was  made,  did  not  directly  involve  the 
question  of  authorizing  municipal  corpora- 
tions  to  maks  such  contracts,  but  did  main^ 
tain,  after  an  exhaustive  consideration  of 
the  subject,  that  a  ^ant  to  a  railroad  com- 
pany, in  the  charter,  of  a  right  to  Hx  rates 
within  maximum  limits  named,  was  a  con* 
trat't,  within  the  meaning  of  the  Federal 
and  state  Constitutions,  which  could  not  be 
violated  by  a  subsequent  attempt  to  pre- 
scribe different  rates,  and  heJd  that  the  rail- 
road company's  grant  was  not  a  renunci 
atitn  *of  the  legislative  power  to  secure  rea-[llll] 
sonable  rates,  but  rather  an  exercise  of  that 
power»  and,  when  rights  w^re;  thna  con- 
ferred, to  that  extent  there  was  a  renuncia- 
tion of  the  right  of  the  state  to  coutrol  the 
subject.  In  the  course  of  the  discussion  the 
learned  judge,  speaking  for  the  court,  said: 

**The  power  to  contract  is  an  essential  at 
tribute  of  sovereignty  and  is  of  pnme  im- 
portance* Its  exercise  has  been  productive 
of  incalculable  beneflta  to  society,  however 
great  may  be  the  evils  incident  to  its  inju- 
dicious employment*  It  cannot  be  denied 
merely  because  of  its  liability  to  abuse. 
The  power  to  contract  implies  the  power  to 
make  a  valid  contract*  .  *  .  The  right 
to  RTttnt  charters  includes  the  right  to  grant 
such  as  will  be  upheld.  Conferring  power  on 
the  grantee  of  the  franchise  to  fix  rates  of 
compensation  at  discretion,  or  within  pre- 
KCribed  limits  fixed  by  the  charter,  has  lieen 
the  common  practice  of  the  legielatures  of 
the  states  of  the  United  States  from  an 
early  period  of  their  history.  The  ri|»ht  of 
the  corporators  to  exercise  the  powers  con- 
ferred by  the  act  of  incorporatton,  whether 
to  fix  rates  themselves  or  to  take  those  fixed 
by  their  charter,  and  to  rest  securely  on  its 
provisions  in  this  respect,  has  hitherto  been 
generally  regarded  as  indisputable* 

**A  grant  in  general  terms  of  authority 
to  fix  rates  is  not  a  renunciation  of  the 
right  of  legislative  control  so  as  to  secure 
reasonable  rates*  Such  a  grant  evinces  mere- 
ly a  purpose  to  confer  power  to  exact  com- 
pensation which  shall  he  just  and  reasonable. 

*^If  the  grant  can  l)e  interpreted  without 
ascribing  to  the  legislature  an  intent  to 
part  with  any  power,  it  will  be  done.    Only 
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what  is  plainly  parted  with  is  gone.  Fixing 
rates  in  a  charter  is  a  specification  of  what 
is  reasonable, — an  exclusion  of  tacit  or  im- 
plied conditions  on  the  subject.  It  is  an  es- 
sential part  of  the  contract  of  incorporation, 
the  most  important  condition  of  its  exist- 
ence, the  inducing  cause  of  its  acceptance." 

[512]  *We  are  referred  to  other  cases  in  Missis- 
sippi which  deal  directly  with  the  extent  of 
the  power  conferred  upon  municipal  corpo- 
rations in  charters  in  general  terms,  some 
of  which  we  may  notice. 

In  Light,  Heat,  &  Water  Co.  v.  Jackson, 
73  Miss.  598,  19  So.  771,  the  city  of  Jack- 
son had  filed  its  bill,  undertaking  to  annul 
a  contract  binding  the  city  to  pay  for  water 
for  a  period  of  twenty  years  at  a  price  and 
rate  fixed  in  a  certain  ordinance,  on  the 
ground  that  it  was  ultra  virea  and  without 
authority  from  the  legislature.  In  that 
case  the  authority  conferred  was  in  general 
terms,  authorizing  the  city  to  contract  with 
any  reliable  corporation,  association,  or  in- 
dividual for  supplying  the  city  of  Jackson 
with  water  and  electric  or  gas  lights  from 
year  to  year.  Under  authority  of  this  gen- 
eral power  the  city  undertook  to  make  a 
contract  with  the  Light,  Heat,  &  Power 
Company  of  Jackson,  contracting  for  the 
furnishing  of  water  to  the  public  at  certain 
annual  rentals  for  a  period  of  twenty  years, 
and  fixing  a  certain  rate  for  annual  rentals 
to  private  consumers.  The  supreme  court 
of  Mississippi  dealt  directly  with  the  ques- 
tion: Was  the  contract  made  between  the 
city  and  company,  and  set  forth  in  the  bill, 
invalid  for  want  of  power  in  the  city  to 
contract  for  a  series  of  years?  And  the 
court  said: 

"In  view  of  the  nature  and  character  of 
the  subject-matter  of  the  contract  which  the 
board  of  mayor  and  aldermen  of  the  city 
of  Jackson  was  authorized  to  make  by  the 
3d  section  of  the  act  of  February  29th,  1888, 
we  think  the  contract  entered  into  with  the 
appellant  was  within  the  delegation  of  pow- 
er, so  far  as  the  time  of  its  duration  is  in- 
volved. .  .  .  We  know  that  the  ma- 
chinery, mains,  and  appliances  required  for 
supplying  the  city  with  water  are  costly  to 
begin  with,  and  are  relatively  of  little  value 
if  removed  when  once  located.  Permanency 
of  the  plant  is  essential  to  the  realization 
of  any  profit  in  the  enterprise,  and  in  cities 
having  no  greater  population  than  that  of 
Jackson  the  use  of  water  for  municipal  pur- 
poses would  probably  be  a  prerequisite  to 

[513]  secure  the  investment  *of  the  capital  neces- 
sary to  the  construction  of  the  plant.  The 
words  from  'year  to  year'  relied  upon  by 
the  appellee  as  limiting  the  power  of  the 
ofiicers  of  the  city  to  the  making  of  the 
annual  contracts,  derived  much  of  their  sig- 
nificance from  the  subject  and  nature  of 
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the  thing  contracted  for,  the  character  of  , 
the  body  on  which  the  power  is  conferred, 
the  end  to  the  attainment  of  which  the 
power  is  to  be  exercised,  and  the  extent  to 
which  such  powers  for  such  purposes  are 
usually  conferred.    .    .    . 

"A  few  days  after  the  act  was  passed,  a 
commission  was  appointed  by  the  legislature 
to  contract  for  water  for  the  state  institu- 
tions, situated  in  and  near  the  city,  for  the 
term  of  twenty-five  years.  In  this  act  pow- 
er was  conferred  upon  all  municipalities  to 
enter  into  contracts  for  a  term  not  exceeding 
twenty-five  years,  for  supplies  of  water,  on 
a  two-thirds  affirmative  vote  of  the  qualified 
electors,  but  the  act  provided  that  it  should 
not  apply  to  municipalities  whose  charters 
already  conferred  the  power  of  making  con- 
tracts for  water." 

"A  contract  made  by  the  authorities  of 
a  municipality  with  a  water  company  for 
supplying  the  city  with  water  for  a  period 
of  twenty  years  is  within  the  power  con- 
ferred on  them  by  an  act  of  the  legislature 
authorizing  them  to  contract  with  any  re- 
liable corporation  for  supplying  the  city 
with  water  from  year  to  year,  in  view  of 
the  purpose  of  the  delegation  of  power,  the 
nature  of  the  body  on  which  it  was  con- 
ferred, the  subject-matter  of  the  contract, 
the  large  outlay  for  machinery  and  appli- 
ances, the  profit  of  which  was  dependent 
upon  the  permanency  of  the  enterprise,  and 
the  cotemporaneous  legislation,  from  which 
the  intent  to  authorize  a  contract  of  as 
great  duration  as  twenty -five  years  is  de- 
ducible." 

Again,  in  the  case  of  Reid  v.  Trowbridge, 
78  Miss.  542,  29  So.  167,  the  mayor  and  al- 
dermen of  the  city  of  Vicksburg  had  been 
authorized,  in  general  terms,  to  provide  for 
the  lighting  of  said  city  by  electric  light  or 
other  method.  Under  this  general  power  the 
city  made  a  contract  with  the  Vicksburg 
Railroad,  *Power,  &  Manufacturing  Com- [514] 
pany  for  lighting  the  streets  by  electricity,  at 
a  given  rental  per  annum,  for  125  lights,  for 
a  period  of  ten  years.  The  taxpayers  of 
the  city  of  Vicksburg  filed  a  bill  to  enjoin 
the  carrying  out  of  the  contract,  alleging 
that  the  city  had  no  authority  to  make  such 
a  contract  without  submitting  it  to  a  vote 
of  the  people,  under  the  act  of  March.  1888, 
passed  subsequent  to  the  charter,  requiring 
submission  to  a  vote  of  the  people,  that  the 
contract  was  imreasonable  and  oppressive, 
and  that  the  council  had  acted  arbitrarily 
and  without  exercising  discretion  in  award- 
ing it.  The  court  held  that  the  act  of  1888 
had  no  application  to  the  case,  and,  speaking 
of  the  general  terms  of  the  charter  author- 
izing a  contract  for  lighting  purposes,  said: 
"The  intent  of  the  legislature  to  confer 
the  power  without  restriction  appears  to  as 
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to  be  too  plain,  from  the  collocation  and  or- 
der and  sequence  of  the  elections  and  article 
of  the  charter  act,  to  admit  of  obscuration 
by  learned  argument  about  original  power. 
The  very  last  legislative  action  on  the  Bub- 
ject,  that  in  the  municipal  charter  of  the 
Code  of  1892,  shows  that  the  lawmakers 
thought  the  power  to  be  one  to  be  conferred 
or  prohibited,  because  it  expressly  confers 
it  on  cities  and  towns  and  prohibits  its  ex- 
ercise by  villages. 

"It  is  claimed  now  that  the  last  clause  of 
{  1  of  the  first  quoted  of  the  above  acts  (that 
approved  March  10,  1888)  applied  to  and 
modified  the  charter  of  the  city  of  Vlcks- 
burg  so  as  to  make  thi?  contract  here  in 
controversy  void  because  not  submitted  to 
vote.  In  order  to  this  result  it  19  claimed 
that,  in  the  charter  of  Vicksburg^  it  is  not 
'otherwise  provided,'  .  .  .  because  the 
charter  expressly  confers  the  power,  without 
restriction,  on  the  municipal  board  at  any 
'regular  or  special  meeting.'  Besides,  in  con- 
struing the  section  of  the  act  secondly  above 
quoted,  this  court  expressly  so  held  in  the 
case  of  Light,  Heat,  &  Water  Co,  v.  Jackson^ 
73  Miss.  644,  19  So.  771.^  If  the  precise  point 
was  not  made,  the  omission  is  quite  signlfi- 
cant  of  the  opinion  of  the  pininent  counsel 
15] for  appellee  in  that  case  *that  there  was 
nothing  in  it.  Aside  from  this^  the  question 
was  at  the  very  root  of  the  cause^  and  was 
considered  and  decided,  and  it  m  the  exact 
question  in  the  case  at  bar,  except  that  this 
case  is  somewhat  stronfrer  in  favor  of  the 
power  tlian  tlie  case  decitled, 

"By  §  3  of  the  act  of  February  29,  1898, 
tlie  Jackson  board  was  'hereby  avrnioriited 
and  empowered  to  contract/  ete.,  while,  by 
the  Vicksbiirg  charter  act,  the  hoard  waa 
autliorized  to  so  contract  'at  any  regular 
or  special  meeting.'  We  presume  that  no 
charter  then  existent  'other wife  provided^ 
by  an  express  prohibition  of  electric  lighting 
without  vote.  The  ^'rant  of  the  power  with- 
out restriction  is  to  'otherwise  provide.*  *' 

And  the  court  held  that,  under  this  power, 
the  municipal  authorities  hml  the  right  to 
make  the  contract  for  electric  Hphta  with- 
out advertising  for  bids,  and  without  sub- 
mitting the  matter  to  a  populsir  vote,  and 
the  power  was  not  taken  away  by  the  act  of 
March,  1888. 

In  this  case  the  learned  judge,  speaking 
for  the  court,  further  said: 

"Within  its  charter  power?,  the  bonrd  has 
a  discretion  independent  of  conrts,  and  no 
exercise  of  it  will  be  held  void  fnr  imreason- 
ablencss,  unless  so  ^ross  as  in  Rtmnply  sug- 
gest fraud  or  corruption.  The  people  elect 
their  council,  and  the  courts  are  not  chosen 
members  of  it." 

In  the  light  of  these  decisions,  and  others  I 
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might  be  cited ^  we  reach  the  conclusion  that, 
under  a  broad  grant  of  power,  conferring, 
without  restriction  or  limitation*  upon  th* 
city  of  Vicksburg,  the  right  to  make  a  con- 
tract for  a  supply  of  water,  it  was  within 
the  right  of  the  city  eounciL  in  the  exercise 
of  this  power,  to  make  a  binding  contract, 
fixing  a  tnsxiinuin  rate  at  which  water 
should  be  supplied  to  the  inhabitants  of  the 
city  for  n  limited  term  of  years;  and*  in  the 
absence  of  a  showing  of  unrea,«ionablenegs 
"bo  gross/'  as  the  court  of  Mississippi  has 
inid,  ^*ns  to  strongly  suggest  fraud  or  corrupt 
tion,"  this  action  of  the  couneil  is  binding, 
and  for  the  time  limited  puts  the  "right  be- [510] 
yond  legislative  or  municipal  alteration  to 
the  prejudice  of  the  other  contracting  party. 

While  we,  therefore,  reach  the  conclusion 
that  the  former  case  did  not  adjudicate  the 
matter^  we  think  the  contract  in  this  re- 
spect was  within  the  power  of  the  council^ 
and  cannot  be  violated  consistently  with  the 
contract  rights  of  the  company  by  the  sub- 
sequent ordinances  of  the  city. 

In  this  case  the  eircnlC:  court  rendered  a 
final  decree  practically  upon  the  bill  ond 
answer.  No  testimony  was  taken,  and  all 
that  was  before  the  court  was  the  bill,  an- 
swer, and  exhibits*  We  think  the  decree 
goes  too  far  in  <?njoinirtg  the  city  from  inter- 
fering with  the  contract  ri^ht  of  the  com- 
pany to  charge  the  rates  fixed  thereby,  in 
view  of  the  allegations  of  the  answer^  that 
the  rates  ciiarged  by  the  company  exceedc(3 
those  named  in  |  13  of  the  ordinance  of 
1880. 

The  decree  should  be  mollified,  so  as  to 
enjoin  interference  on  the  part  of  the  city 
during  the  term  of  this  contract,  with  the 
right  of  the  company  to  charge  rates  not  in 
excess  of  SO  cents  a  thousand  gallons  to  pri- 
vatc  consumers,  as  set  forth  in  the  ordi* 
nance. 

With  this  modi  float  ion  r  the  decree  will  be 
afHrmed, 


MEYER  S,  BERNHEIMER  and  Lorin  S, 
Bernheimer,  SurviTing  Executors  of  th© 
T>ast  Will  and  Testament  of  Simon  Bern- 
heimerj  Deceased^  Plffs.  in  Err., 

V, 

THEODORE  E.  CONVERSE,  Receiver  of  the 
Minnesota  Thresher  Manufacturing  Com- 
pany, Deft,  in  Err.  (No,  278.) 


MAX   DREY,  Charles  D.   Bernheiraer,  and 

Meypr  A.  Bernheimer,  Executors  of  the 
Last  Will  and  Testament  of  Isaac  Bern* 
heirncr,  Deceased,  PlfTs.  in  Err., 

THEODORE  R.  CONVERSE.  Receiver  of 
the  Minnesota  Threeher  ^L'^nufacturinA 
Company,  Deft,  in  Err.     (No.  279.) 

(See  S.  C.  Beportef's  ed.  51^535.) 
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Corporatioiift— stockholder's  liability. 

1.  A  domestic  corporation  formed  for 
the  purchase  of  the  capital  stock,  evidences 
of  indebtedness,  and  assets  of  another  do- 
mestic corporation,  and  for  the  further  pur- 
pose of  manufacturing  and  selling  imple- 
ments and  machinery,  is  one  organized  for 
a  purpose  other  than  that  of  carrying  on 
any  kind  of  manufacturing  or  mechanical 
business,  and  is  therefore  not  within  the 
exception  as  to  the  liability  of  stockhold- 
ers made  by  Minn.  Const,  art.  10,  {  8,  in  fa- 
Tor  of  corporations  of  that  kind. 
Constitutional  law — ^impairing  contract  ob- 
ligations—change of  remedy. 

2.  The  contractual  oblieations  arising 
out  of  Minn.  Gen.  Stat.  1894,  chap.  76, 
adopted  to  enforce  the  liability  of  stock- 
holders prescribed  by  Minn.  Const,  art.  10, 
i  3,  are  not  impaired  by  Minn.  Gen.  Laws 
1800,  chap.  272,  enacted  to  make  the  rem- 
edy more  effectual,  because,  while  under 
the  old  law  stockholders  who  could  not  be 
reached  by  personal  service  were  immune 
from  liability,  under  the  new  law  they  need 
not  necessarily  be  served  with  process  in 
the  action  in  which  the  assessment  is  made, 
or  because  the  expenses  incident  to  the  en- 
forcement of  the  liability  in  othet  states 
and  against  other  parties  are  taken  into 
consideration  in  estimating  the  amount  of 
the  assessment. 

Constitutional  law— due  process  of  law — 
enforcing  stockholder's  liability — service 
of  process. 

3.  Due  process  of  law  is  not  denied  a 
stockholder  in  a  domestic  corporation  by 
Minn.  Gen.  Laws  1800,  chap.  272,  enacted 
to  make  more  effectual  the  constitutional 
liability  of  stockholders  for  the  debts  of 
the  corporation,  because  stockholders  need 
not  necessarily  be  served  with  process  in 
the  action  in  which  the  assessment  is  made. 
Receivers— suits  in  foreign  jurisdiction. 

4.  A  chancery  receiver  of  a  domestic 
coiporation  upon  whom,  as  a  quasi  assignee 
and  representative  of  the  creditors,  is  con- 
ferred by  Minn.  Gen.  Laws  1800,  chap.  272, 
the  authority  to  maintain  an  action  to  en- 
force the  liability  of  stockholders,  may  sue 
in  a  foreign  jurisdiction. 


Limitation  of  actions— enforcing  stockhold- 
er's liability  in  foreign  jurisdiction. 
6.  The  limitation  of  the  right  to  bring 
an  action  against  a  stockholder  for  a  debt 
of  the  corporation  to  two  years  after  he 
has  ceased  to  be  a  stockholder,  which  is 
made  by  N.  Y.  Laws  1892,  ehap.  088,  |  65, 
is  not  applicable  to  a  suit  to  enforce  the 
liability  of  a  stockholder  in  a  foreign  cor- 
poration. 

Limitation  of  actions— enforcing*  stockhold- 
er's liability  in  foreign  jurisdiction. 
0.  A  cause  of  action  to  enforce  the  lia- 
bility of  a  stockholder  under  the  Bfinnesota 
Constitution  and  laws  does  not  accrue  so  as 
to  start  the  running  of  the  six  years'  limi- 
tation prescribed  by  N.  Y.  Code  Civ.  Proc 
{  382,  until  the  receiver  of  the  corporation 
can  sue  upon  the  assessment  after  the 
stockholder  has  failed  to  pay  as  required 
by  an  order  of  court. 

[Nos.  278,  270.] 

Argued  AprU  26,  26,  1007.    Decided  May  27, 
1007. 

TWO  WRITS  of  error  to  the  Circuit  Court 
of  the  United  States  for  the  Southern 
District  of  New  York  to  review  judgments 
enforcing  the  iiabilit/  of  stockholders  in  a 
foreign  corporation.    Affirmed. 

Statement  by  Mr.  Justice  Day: 
These  are  writs  of  error  to  the  circuit 
oourt  of  the  United  States  for  the  southern 
district  of  New  York. 

The  actions  were  brought  (January  28, 
20,  1004)  by  Iheodore  R.  Converse  as  re- 
ceiver of  the  Minnesota  Thresher  Manufac- 
turing Company,  a  corporation  of  the  stats 
of  Minnesota,  to  enforce  an  alleged  stock- 
holders' liability  under  the  Constitution  and 
laws  of  the  state  of  Minnesota.  The  court 
below  held  the  executors  of  Simon  Bem- 
heimer  and  Isaac  Bemheimer,  both  having 
died  before  the  suits  were  brought,  liable 
as  such  stockholders. 


Note. — On  change  of  remedy  to  enforce 
liability  of  stockholders  as  impairing  con- 
tract obligations — see  notes  to  Myers  v. 
Knickerbocker  Trust  Co.  1  L.R.A.(N.S.) 
1171,  and  Harrison  v.  Remington  Paper  Co. 
3  L.R.A.(N.S.)  054. 

As  to  what  laws  are  void  as  impairing  ob- 
ligation of  contracts — see  notes  to  Franklin 
County  Grammar  School  v.  Bailey,  10  L.R.A. 
405;  Fletcher  v.  Peck,  3  L.  ed.  U.  S.  162; 
MoOanna  &  F.  Co.  v.  Citizens'  Trust  &  Sure- 
ty Co.  24  C.  C.  A.  20;  and  Montana  Ore- 
Purchasing  Co.  V.  Boston  &  M.  Consol.  Cop- 
per &  S.  Min.  Co.  35  C.  C.  A.  12. 

That  impairing  the  remedy  impairs  the 
obligation  of  contract — see  notes  to  Best  v. 
Baumgardner,  1  L.R.A.  356;  Louisiana  ex 
tel.  Ranger  v.  New  Orleans,  26  L.  ed.  U.  S. 
132;  and  Phinney  v.  Phinney,  4  L.R.A.  348. 
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As  to  what  service  of  process  is  sufficient 
to  constitute  due  process  of  law — see  note 
to  Pinney  v.  Providence  Loan  &  Invest.  Co. 
50  L.R.A.  577. 

On  the  right  of  a  receiver  to  sue  out  of 
the  jurisdiction  of  his  appointment— %ee 
case  note  to  Fowler  v.  0»rood,  4  L.R.A. 
(N.S.)  824. 

On  the  right  of  receiver  to  enforce  lia- 
bility of  corporate  stockholders  outside  of 
the  state  of  his  appointment — see  note  to 
Hale  T.  Allinson,  47  L.  ed.  U.  8.  380. 

On  conflict  of  laws  as  to  limitation  of  ac- 
tions to  enforce  liability  of  stockholder — see 
notes  to  Brunswick  Terminal  Co.  v.  Na- 
tional Bank,  48  L.R.A.  625,  and  Piatt  v.  Wil- 
mot,  48  L.  ed.  U.  S.  800. 
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•18]  *The  reoofd  discloaes  tlia:t  the  Mitmc^sota 
Thresher  Manufacturing  Company  waa  In- 
eorporated  under  the  laws  of  the  atate  of 
Minnesota  on  the  5th  of  Deeemher.  XSS4, 
the  objects  for  which  the  corporation  waa 
formed  being  the  purchase  of  the  capital 
stock,  evidences  of  iudebtednesa,  and  a»scta 
of  the  Northwestern  Manufacturing  &  Car 
Company,  aiso  a  corporation  under  the  laws 
of  the  state  of  Miniiesota^  and  for  the  fur- 
ther purpose  of  munufacturing  and  selling 
steam  engines,  farm  implements,  aiachinery, 
etc.,  and  the  manuiacture  and  sale  of  arti- 
cles, implements,  and  machinery  of  which 
wood  and  iron  forni  the  principal  parts. 

The  North westero  Manufacturing  &  Car 
Company  was  in  the  hands  of  a  reo^iver, 
carrying  on  its  business  under  the  orders 
of  a  court,  and,  on  October  27,  1SS7,  the 
property  and  plant  of  that  company,  includ- 
ing all  its  bills  receivable,  farmers'  notes, 
and  assets  were  sold  under  decree  and  pur- 
chased by  the  Minm^aota  Thressher  Manu^ 
facturing  Company  =  The  last-named  com- 
pany continued  in  business  until  December, 
1900.  On  December  14  of  that  year  the 
property  and  business  of  the  thresher  eoni^ 
pany  were  placed  in  the  hands  of  a  receiver 
by  the  order  of  the  circuit  court  of  the 
United  States  for  the  district  of  Minnesota, 
in  a  suit  for  the  fareci4:>sure  of  a  mortgage 
upon  its  property,  and  this  receiver  carried 
on  the  business  until  the  mortgaged  proper- 
ty was  sold  under  a  decree  of  foreclosure  on 
May  25,  1901. 

On  May  6,  1901,  the  M(>rcimuta'  National 
Bank  of  St.  Paul  obtained  a  judgment  in 
the  district  court  of  Kauisey  county,  MinnC' 
sota,  against  the  thrf^^her  company,  and  ex- 
ecutions thereon  having  been  returned  un* 
satisfied,  the  jiKl^nuent  (.Teditor  brought  suit 
against  the  thresher  com  pany  for  the  ap- 
pointment of  a  receiver  and  the  enforcement 
of  the  individual  linl)iliiy  of  it«  stockhold- 
ers in  the  district  eourt  of  Wajjhing-ton 
county,  Aiinnesota.  In  that  suit  Theodore 
R.  Converse,  defendant  in  error  in  these 
cases,  was  appointed  rect?ivpr.  On  the  peti- 
tion of  the  receiver,  for  the  purposie  of  pro* 
viding    funds    for    tbt'    jmym**nt   of   the   tx- 

19]peiises  of  the  receiverslii(j  'in  the  enforce- 
ment  of  the  stock  liability  and  payuK'nt  of 
indebtedness,  an  order  wa^  made,  Decem- 
ber 22,  1902,  reciting,  among  other  things, 
that  copies  of  an  rjrder  of  April  10,  1002 
(not  in  the  record),  had  been  published, 
maik'd,  and  served  as  therein  required,  and 
that  due  ncjtice  of  the  hearing  had  been 
given  to  the  defendant  company  and  to  each 
stockholder  of  record,  aa  directed  by  the 
order,  and,  on  a  hearing  duly  bad,  an  order 
of  assessment  of  M  per  cent  of  the  par 
value  of  each  share  of  the  capital  stock  of 
the  thresher  company,  to  wit,  $18  per  share, 


waa  assessed  against  each  and  every  share 

of  the  capital  stock,  and  against  each  ati4 
every  perdou,  corporation,  or  party  liable 
as  such  stockholder,  and  each  such  pir^raoiii 
corporation,  or  party  waa  directed  to  pay 
to  the  said  receiver,  at  his  ofilce  in  tb«^  dty 
of  Stillwater,  Minnesota,  within  thirty 
days  after  the  date  of  the  order ^  the  said 
sum  of  $IB  a  sharii;  and,  further,  upon 
failure  to  pay  said  sumSi  the  receiver  was 
authorized  to  prosecute  actions  or  proceed- 
ings against  the  persons  liable  in  any  court 
having  juriadictioa  in  the  state  of  Minne- 
sota or  eUe where.  On  appeal  to  the  su- 
preEDe  court  of  the  state  of  Minnesota  this 
order  was  aifirnted.  90  Slinn.  144,  95  N.  W, 
7GT.  Subsequent ty,  as  statedi  these  actioda 
ware  brought  and  judgment  rendered 
against  the  executora  of  the  Bernheiitierfl, 

3iflr.  Laurence  Arnold  Tanfer  argued  tb^^ 
cause  and  filed  a  brief  for  plaint i^i  m 
error: 

The  liahilitj  now  in  ijueation  js  a  con^ 
tract ual   liability. 

Hanson  v,  Daviaon,  73  Minn.  460,  76  N. 
W.  254;  Flash  v.  Conn,  109  U.  S,  371,  377, 
27  L.  ed.  966,  9«9,  3  Sup.  Ct.  Rep.  2G3i 
Hawthorne  v.  Calef,  2  Wall,  10,  17  L.  ed. 
776;  Whitjuan  v.  National  Bank,  178  U.  S. 
559,  563,  44  L,  ed.  587,  690,  20  Sup.  Cl, 
Rep.  477  J  Knickerbocker  Trust  Co.  r. 
Myeri,  133  Fed.  764,  Affirmed  in  1  L.R.A. 
iSS.)  1171,  71  a  C,  A  199,  130  Fed.  114; 
Carrol  v.  Green,  92  U.  B.  §0©,  513,  23  L.  ed. 
73S,  730. 

The  terms  of  the  stockholder's  contract 
are  embodied  in  the  Constitution  and 
statutes  in  force  at  the  time  when  he  ac- 
quired his  stock. 

Von  HofTman  v.  Quincy  (United  States 
ex  rel.  Von  Hoflfman  v.  Quincj)  4  Wall.  635, 
5a0,  18  L.  ed.  403,  40S;  Webster  v.  Bowers, 
104  Fed.  627. 

The  Constitution  and  the  statute  art  to 
be  conatfued  together. 

Allen  V.  Walsh,  25  Minn.  551;  Whitman 
V.  National  Bank,  supm;  Middletown  Nat, 
Bank  v.  Toledo,  A,  A.  &  N.  M.  R.  Co.  197 
U.  S.  394,  405,  49  L.  ed.  803,  810,  25  Sup. 
Ct.  Rep.  462. 

The  provisions  creating  the  liability  are 
to  be  strictly  construed,  and  cannot  be  ex- 
tended beyond  the  words  used. 

Brunswick  Terminal  Co.  v.  National 
Bank,  102  U.  S.  380,  3913,  48  L.  ed.  491,  493, 
'i4  Sup.  Ct.  Rep.  314;  Converse  v,  MIua 
Nat.  Bank,  79  Conn.  163,  64  Atl,  344. 

The  statute  of  1S09  added  to  the  liability 
of  the  stockholders  the  costa  and  expends 
of  the  reeeivership ;  whereas  before,  they 
had  been  liable  only  for  the  deficiency  in 
assets  to  pay  the  debta  owing  to  creditors. 

Richmond  r.  Irons,  121  U.  S.  £7,  65,  66, 
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30  L.  ed.  864,  876,  877,  7  Sup.  Ct.  Rep. 
788;  Re  Thompson,  184  N.  Y.  45,  76  N.  E. 
870;   Converse  v.  -Etna  Nat.  Bank,  supra. 

It  added  to  the  liability  of  the  stock- 
holders' claims  against  the  corporation 
other  than  its  debts,  and  liabilities  incurred 
after  the  corporation  has  been  put  into 
liquidation  by  the  court. 

1  Cook,  Corp.  5th  ed.  §  217;  Taylor,  Priv. 
Corp.  5th  ed.  §  734;  Child  v.  Boston  &  F. 
Iron  Works,  137  Mass.  516,  50  Am.  Rep. 
328 ;  Bohn  v.  Brown,  33  Mich.  257 ;  Zimmer 
V.  Schlechauf,  115  Mass.  52;  Doolittle  v. 
Marsh,  11  Neb.  243,  9  N.  W.  54;  Cable  v. 
(Jaty,  S4  Mo.  673,  86  Am.  Dec.  126;  Dan- 
forth  V.  National  Chemical  Co.  68  Minn. 
368,  71  N.  W.  274;  Richmond  v.  Irons,  121 
U.  S.  27,  60,  61,  30  L.  ed.  864,  875,  7  Sup. 
Ct.  Rep.  788;  Schrader  v.  Manufacturers* 
Nat.  Bank,  133  U.  S.  67,  77,  33  L.  ed.  564, 
668,  10  Sup.  Ct.  Rep.  238;  Moss  v.  Whitzel, 
108  Fed.  579. 

It  added  to  the  liability  of  the  stock- 
holders such  amounts  as  the  court  might 
estimate  as  "probably"  required  to  meet  a 
probable  deficiency  in  the  amount  which 
may  be  realized  "within  a  reasonable  time" 
from  the  "probable  amount"  of  assets, 
for  the  payment  of  the  "probable  indebted- 
ness." 

Harper  v.  Carroll,  66  Minn.  495,  69  N.  W. 
GIO,  1069;  Godfrey  v.  Terry,  97  U.  S.  171, 
176,  177,  24  L.  ed.  944-946. 

It  added  further  the  "probable  expenses 
of  collecting  the  assessment"  from  other 
stockholders,  taking  into  account  the  "prob- 
able solvency  or  insolvency  of  stockhold- 
ers." 

Palmer  v.  Bank  of  Zumbrota,  72  Minn. 
280.  75  N.  W.  380;  Richmond  v.  Irons,  121 
U.  S.  27,  60,  30  L.  ed.  864,  877,  7  Sup.  a. 
Rep.  788;  Converse  v.  .-Ktna  Nat.  Bank, 
supra;  Converse  v.  Stewart,  105  App.  Div. 
480.  04  N.  Y.  Siipp.  310. 

It  changed  the  entire  nature  of  the  lia- 
bility from  a  liability  to  all  the  creditors, 
generally,  onfoi\M'able  only  iii  an  action  in 
equity  at  the  corporate  doniicil,  with  all 
stockholders  and  creditors  as  parties,  to  a 
lability  which  can.  at  least  as  to  non- 
resident stockholders,  be  fixed  by  proceed- 
ings to  which  they  are  not  parties,  and  of 
which  they  have  received  no  notice,  and 
permits  the  liability  so  fixed  to  be  enforced 
by  an  action  against  any  one  stockholder 
by  a  receiver  in  a  court  of  law  at  the 
doniicil  of  the  stockholder. 

The  stockholders'  contract  here  in  ques- 
tion can  be  appropriately  enforced  only  by 
an  action  in  equity  at  the  corporate  domi- 
cil.  to  which  nil  creditors  and  all  stock- 
holders are  parties;  and  tliis  is  so  not  only 
l)"eause  so  provided  b}'  statute,  but  because 
of  the  very  nature  of  the  liability;  so  that, 
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even  in  the  absence  of  the  statute,  thtt 
remedy  would  be  the  only  approprUte  and 
exclusive  remedy  for  enforcing  a  liabUitj 
of   this  character. 

Hanson  y.  Davison,  73  Minn.  461,  76  N. 
W.  254;  Re  Martin,  56  Minn.  423,  57  X.  W. 
1065;  Patterson  y.  Stewart  (Patterson  t. 
MinnesoU  Mfg.  Co.)  41  Minii.  91,  4  LJLA. 
745,  16  Am.  St.  Rep.  671,  42  N.  W.  936; 
Winnebago  Paper  Mills  ▼.  Northwesters 
Printing  &  Pub.  Co.  61  Minn.  373,  63  N. 
W.  1024;  National  New  Haven  Bank  v. 
Northwestern  Guaranty  Loan  Co.  61  Minn. 
392,  63  N.  W.  1079;  Pollard  ▼.  Bailey,  » 
Wall.  520,  22  L.  ed.  376;  Terry  t.  Tub- 
man,  W.  U.  8.  156,  161,  23  L.  ed. 
537,  SS^;  Carrol  v.  Green,  92  U.  S.  509, 
512,  23  L.  ed.  738;  Godfrey  v.  Terry, 
97  U.  S.  171,  176,  177,  24  L.  ed.  944, 
946;  Teny  y.  Little,  101  U.  S.  216,  SS 
L.  ed.  664;  Flash  v.  Cbnn,  109  U.  S.  371, 
380,  27  L.  ed.  066,  970,  3  Sup.  a.  Rep.  263; 
Finney  t.  Guy,  189  U.  S.  335,  340.  341.  47 
L.  ed.  839,  843,  844,  23  Sup.  Ct.  Rep.  5S9; 
Umsted  y.  Boskirk,  17  Ohio  St.  113;  Harrii 
V.  Dorchester,  23  Pick.  112;  Jones  t.  Jar- 
man,  34  Ark.  340;  Coleman  v.  Whita,  14 
Wis.  700,  80  AnL  Dec  797. 

The  mere  fact  that  the  change  in  tta 
liability  was  made  under  the  guise  of  a 
change  in  the  remedy  does  not  justify  IL 
The  remedy  existing  at '  the  time  whca  a 
contract  is  entered  into  constitutes  a  nute- 
rial  part  of  the  contract. 

Green  v.  Biddle,  8  Wheat.  1,  76,  6  L.  el 
547,  566;  Bronson  v.  Kimde,  1  How.  311, 
319,  11  L.  ed.  143,  146;  McCracken  t.  Hay- 
ward,  2  How.  606,  612,  11  L.  ed.  397,  389; 
(;antly  v.  Ewing,  3  How.  707,  717,  11  L.  ed- 
794,  798;  Von  Hoffman  ▼.  Quincj  (UniUd 
States  ex  rel.  Von  HoflTman  ▼.  Quincy)  I 
Wall.  635,  550,  652,  18  I^  ed.  403.  409; 
Gunn  V.  Barry,  15  Wall.  610,  21  L.  ed.  212; 
Walker  y.  Whitehead,  16  Wall.  316,  21  L 
ed.  367;  Edwards  t.  Kearasey,  96  U.  S.  595^ 
24  L.  ed.  703;  Brine  t.  Hart  font  F.  Ins.  Odl 
06  U.  S.  627,  637,  24  L.  ed.  858.  862:  Sd- 
bert  T.  Lewis  (Seibert  ▼.  United  StatM) 
122  U.  S.  284,  294,  30  L.  ed.  1161.  11*:^  7 
Sup.  Ct.  Rep.  1190;  Bamita  t.  BeTwly,  163 
U.  S.  118,  122,  41  L.  ed.  93,  98.  16  SopL 
a.  Rep.  1042. 

A  contract  may  be  just  aa  effectually 
impaired  by  changing  the  remedy  as  hf 
expressly  creating  a  new  eontimct;  and 
such  impairment  is  equally  within  the  eoa- 
stitutional  prohihition. 

Green  v.  Biddle,  8  Wheat.  1.  84,  6  L.  ed. 
%47,  668;  Bronson  t.  KInsie,  1  How.  311. 
316-318,  11  L.  ed.  143,  145,  146;  Mcftachw 
V.  Hayward,  2  How.  606,  618-614,  11  L.  el 
397,  399,  400;  Gantiy  t.  Bwlag,  S  How.  W, 
11  L.  ed.  794;  PUntenf  Bank  ▼.  SharpL  6 
How.  301,  330,  aS8»  U  L.  ad.  467,  dli,  46h 
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Howard  y.  Bugbee,  24  How,  461,  13  L. 
ed.  753;  Von  Hoffman  v.  Quincy  {United 
States  ex  rel.  Von  HoflTman  v.  Qutncy]  4 
Wall.  636,  652-554,  18  L.  ed.  403,  409,  410; 
Cunn  V.  Barry,  supra;  Walker  v.  Wliite- 
head,  16  Wall.  314,  21  L.  cd.  357];  Ed^ 
wards  v.  Kearzey  and  Brine  v.  Hartford 
F.  Ins.  C6.  supra;  Louisiana  v.  Pili^buTjj 
106  U.  S.  278,  26  L.  ed.  lOBO;  Scibcrt  v. 
Lewis  (Seibert  v.  United  States)  122  U.  S. 
284,  30  L.  ed.  1161,  7  Sup.  Ct  Rep.  imo^ 
McGahey  v.  Virginia,  135  U.  S.  602,  6D3,  34 
L.  ed.  304,  314,  10  Sup.  Ct>  Rep.  072; 
Bamitzv.  Beverly,  163  U.  S.  IIS,  41  L.  ecL 
93,  16  Sup.  a.  Rep.  1042. 

These  principles  have  been  repeatedly  ap- 
plied  to  statutes  changing^  the  contra  eta 
of  stockholders. 

Dexter  v.  Edmands,  89  Fed.  467;  State 
Nat.  Bank  v.  Sayward,  33  G,  C.  A.  564,  63 
U.  S.  App.  20,  91  Fed.  443;  Western  Nat- 
Bank  V.  Reckless,  96  Fed.  78;  Evans  v. 
Nellis,  101  Fed.  920,  Affirmed  ia  187  V.  S. 
271,  47  L.  ed.  173,  23  Sup.  Ct.  Rep,  74; 
Webster  v.  Bowers,  104  Fed.  627;  Knicker- 
bocker Trust  Co.  V.  Myers,  133  Fed.  765,  Af^ 
firmed  in  1  L.R.A.(N.S.)  1171,  71  C,  C.  A, 
199,  139  Fed.  117;  Knickerbocker  Trust  Co. 
V.  Cremen,  140  Fed.  973;  HarrisDn  v.  Rem- 
ington Paper  Co.  3  L.R.A.(N.S.)  954,  72  C. 
C.  A.  406,  140  Fed.  385;  Converse  v.  ,^tna 
Nat.  Bank,  79  Conn.  163,  64  All.  341;  Con- 
verse V.  Stewart,  105  App.  Div.  478,  94 
N.  Y.  Supp.  310. 

Changes  even  in  the  remedy  cannot  be 
made  which  substantially  nfTcct  the  rights 
of  the  parties;  but  if  this  is  avoided,  the 
forms  or  modes  of  procoediri)^'  can  b*^  altered 
at  the  will  of  the  legislature.  The  diatinc- 
tion,  in  other  words,  is  not  betwern  right 
and  remedy,  but  between  subatatice  and 
form.  Tlie  legislature  can  make  changes  in 
the  form  of  proceeding;  but  it  cannot  make 
any  change,  whether  in  the  remetly  or  in 
any  other  feature  of  the  cnntraet,  which 
detrimentally  alTects  either  party  to  the 
contract. 

Bronson  v.  Kinzic,  1  How.  31 L  MS.  II 
L.  ed.  143,  145;  Von  IToiriuan  w  Quincy 
(United  States  ex  rel.  Von  Iloffmnn  v. 
Quincy)  4  Wall.  535,  554,  IS  L.  ed.  403, 
409;  Tennessee  v.  Sneed,  m  U.  K.  60,  74, 
24  L.  ed.  010,  G12;  Edwarda  v.  Kearzey,  m 
U.  S.  500,  003,  004,  24  L.  ed,  793.  Ttl7/7!J8; 
r.rine  v.  Hartford  F.  Ins.  Cn.  supra;  Allis 
V.  Xortliwesteni  :\Iii(.  T..  Ins.  i\,.  HI  U.  S. 
144,  140,  24  L.  ed.  lOOS;  Lf»iisiiina  v.  Nev\f 
Orleans,  102  U.  S.  203,  200.  207,  20  L.  eA. 
132,  133;  Peimiman's  Case  <Vi:il  v.  Peiiiii' 
man)  103  U.  S.  714,  720.  20  L.  ptl.  (t02, 
605;  Antoni  v.  Oreenliow,  107  U.  S.  760, 
774,  27  L.  ed.  108,  471,  2  Sup.  Ct.  K.p.  91; 
Connecticut  Mut.  L.  Ins.  Co,  r,  Cu^limaii, 
108  U.  S.  51,  62,  03,  27  L.  ed.  648,  652,  653, 
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2  Sup.  Ct.  Eep.  235;  Potnile3rter  ▼, 
(ireenhow,  114  U.  S.  270,  208-300,  29  L.  ed* 
im,  105,  106,  5  Sup.  Ct.  Rep.  903,  062; 
Fourth  Nat  Bank  v,  FrnncklyHj  120  U.  S. 
747,  755,  30  L.  ed.  825,  82^,  7  Sup.  Ct.  Rep. 
757;  Seibert  v.  Lc^wis  (Seibert  v.  United 
States)  122  U.  S.  284,  297,  299,  30  L.  e<L 
110!,  1166,  1167.  7  Sup.  Ct.  Rep.  1190; 
Swinburne  v.  Mill  a ,  17  Wash.  622,  fll  Am, 
St.  Rep.  9a2,  50  Pae.  480-  Second  Word  Sav. 
Bank  v.  Scbranck,  97  Wia.  266,  30  L.R.A. 
om,  73  N.  W.  3L 

Cbungea  in  remedy  wbieb  Knve  been  aus- 
tained  are,  it  is  believed*  confined  to 
cliangea  in  form,  which  did  not  aifect  the 
ifiubstan^e. 

Terry  v.  Anderson,  95  U.  S.  628,  t*33,  24 
L,  ed.  365,  366-  Tennessee  v,  Sneed;  Louis- 
iana V.  Xew  Orleans ;  Penniman's  Case ;  and 
Fourth  Nat.  Bairk  v.  FranekljTi.^supra: 
Hill  V.  Merchants'  Mut.  Ins.  Co.  134  V.  S. 
615,  33  L,  ed.  904,  10  Sup.  Ct  Rep.  58&i  Os!i- 
kosh  Waterworka  Co.  v.  Oshku&h,  1?7  V.  S. 
437,  430,  444,  47  L.  ed.  240^  250,  252,  23  Sup. 
Ct.  Rep.  234. 

In  permitting  the  itidebtednesi  of  the  cor- 
poration to  be  fixed  without  making  the 
Btoekholders  parties,  the  statute  depriven 
them  of  the  opportunity  of  testing  or  quea- 
tiontng  any  claim  against  the  corporation 
that  may  be  presented,  or  having  it  deter- 
mined whether  it  Is  a  claim  of  luch  a  na- 
ture aa  to  make  the  stockholdefg  liable  for 
it. 

National  German  American  Bank  v.  St. 
Anthony  Park  N.  R.  E,  TniproT.  Co.  Gl 
Minn.  359,  63  N.  W,  1068  j  Pioneer  Fuel  Co. 
V.  St.  Peter  Street  Improv.  Co.  61  Minn. 
3S6,  67  N.  W.  217;  Oswald  v.  Minneapolia 
Times  Co.  65  Minn.  240,  68  N,  W.  15;  Pal- 
mer v.  Bank  of  Zumbrota,  72  Minn,  266, 
75  R  W.  380;  Helm  v,  Smith-Fee  Co.  76 
Mmn.  331,  79  N.  W.  313 1  Chestnut  v.  Pen- 
iicll,  02   111.  55. 

The  double  liability  of  Btoekholders  is  a 
HabiHty  to  the  creditors,  and  not  to  the 
corporation.  U  follows,  and  it  iiad  repeat- 
edly been  held  before  the  statute  of  1809, 
that  the  liability  is  not  an  asset  of  the 
corporation,  and  cannot  be  enforced  by  a 
receiver. 

Re  People's  Live  Stock  Ins.  Co.  56  Minn. 
185,  57  K  W.  468;  Palmer  v.  Bank  of  Zum- 
brotn,  05  Minn.  OS,  67  N.  W.  803;  Minneap- 
olis  Baseball  Co.  v.  City  Bank,  66  Minn.  446» 
3S  L.R.A.  415,  61)  N.  W.  .131;  Richardson  T. 
Merrltt,  74  Minn.  362,  77  N.  W.  234,  407, 
9G8;  Hale  v.  Allinson,  1S8  U.  8.  56,  67,  47 
L.  ed.  380,  3S8,  23  Snp.  Ct.  Rep.  244.  See 
jilso  Converse  v,  ^^tna  Nat.  Batik,  7fl  Conn. 
mX  64  Atl.  344, 

Due  proceHs  of  law  re^jnirea  pertonal  eeiT- 
ice  of  process,  or  a  voluntary  appearancti 

Mason  v.  Eldred,  6  Wall.  231,  18  L.  ed. 
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783,  785;  Pennovcr  v.  Neff,  95  U.  S.  714, 
733.  734,  24  L.  ed.  565.  572,  573;  Haddock 
V.  Haddock.  201  U.  S.  502,  567,  50  L.  ed. 
867.  868,  26  Sup.  Ct.  Rep.  525;  Clark  v. 
Wells.  203  U.  S.  164,  170,  ante,  138,  140,  27 
Sup.  Ct.  Rep.  43. 

Wliether  the  subscription  to  shares  in  a 
Minnesota  corporation  involved  an  authori- 
zation to  the  corporation  to  represent  the 
stockholder  in  assessment  proceedings,  and 
a  waiver  of  notice  of  such  proceedings,  ob- 
viously depends  on  the  law  of  Minnesota  at 
the  time  of  the  subscription.  Both  the  Min- 
nesota supreme  court  and  this  court  haye 
held  that  stockholders  not  parties  to  the 
proceedings  were  not  bound  by  them. 

Commercial  Bank  v.  Azotine  Mfg.  Co.  60 
Minn.  416.  69  N.  W.  217;  Hale  v.  Allinson, 
188  U.  S.  56,  80,  81,  47  L.  ed.  380,  393,  394, 
23  Sup.  Ct.  Rep.  244. 

Thnt  holding  is  sound  on  principle,  and 
conforms  to  the  rule  prevailing  generally 
with  regard  to  the  relation  between  a  cor- 
poration and  its  shareholders.  The  stock- 
holder, by  becoming  such,  impliedly  author- 
izes the  corporation  to  represent  his  inter- 
ests in  the  conduct  of  the  corporate  af- 
fairs. 

Holland  v,  Duluth  Iron  Min.  &  Develop- 
ment Co.  65  Minn.  331,  60  Am.  St.  Rep. 
480,  68  X.  W.  50. 

Obviously,  he  does  not  authorize  the  cor- 
poration to  represent  him  as  to  matters 
that  are  not  part  of  the  corporate  business. 
The  double  liability  of  stockholders  is  such 
a  matter. 

Hale  V.  Allinson,  188  U.  S.  56,  67,  47  L. 
ed.  380.  388.  23  Sup.  Ct.  Rep.  244. 

How.  then,  could  the  corporation  repre- 
ent  the  stockholders  with  regard  to  it? 
Clearly,  as  to  liabilities  such  as  this,  to 
which  the  corporation  is  not  a  party  -and 
which  are  not  assets  of  the  corporation,  it 
ha^  no  implied  authority  to  represent  the 
stockholders,  any  more  than  it  would  have 
implied  authority  to  represent  the  indorsers 
on  its  corporate  notes. 

Willius  V.  Mann,  91  Minn.  494.  98  N.  W. 
341,  867;  Andrews  v.  National  Foundry  & 
Pipe  Works.  36  I..R.A.  139.  22  C.  C.  A.  110, 
46  U.  S.  App.  281,  76  Fed.  172;  Con- 
vcr^o  V.  .'Etna  Xat.  Bank,  supra;  Converse 
V.  Stewart,  105  App.  Div.  478,  94  N.  Y. 
Supp.  310;  Stephens  v.  Fox.  83  N.  Y.  317; 
flreat  Western  Teleg.  Co.  v.  Barker,  56  111. 
App.  402,  Affirmed  in  166  HI.  150,  46  N.  E. 
lir>.T 

The  double  liability  is  in  no  sense  a  cor- 
porate asset,  and  is  not  governed  by  the 
principles  applicable  to  stock  sub.scriptions. 
premium  notes,  and  other  assets  of  the  cor- 
poration. 

Hale  V.  Allinson.  188  U.  S.  56.  64.  47  L. 
ed.  .180.  387,  23  Sup.  Ct.  Rep.  244;  Minne- 
1168 


apolis  Baseball  Co.  ▼.  City  Bank.  86  Miu. 
441,  38  L.R^.  415,  69  N.  W.  331 ;  Re  F^ 
pie's  liye  Stock  Ins.  Co.  supni:  Palmer  ▼. 
Ban^  of  Zumbrota,  65  Minn.  98,  67  X.  W. 
893;  Richardson  y.  Merritt,  suprm. 

A  defunct  corporation  like  this  can  no 
longer  represent  its  stockholders,  even  as  to 
the  corporate  affairs  and  assets. 

Danforth  y.  National  Chemical  Co.  tt 
ACnn.  306,  71  N.  W.  274;  Schrader  v.  Man- 
ufacturers' Nat.  Bank,  133  U.  S.  67,  76.  77, 
33  L.  ed.  564,  567,  568,  10  Sup.  Ct.  Rep.  338; 
Covell  T.  Fowler,  144  Fed.  539. 

The  statute  of  1899  authorises  the  ditCriet 
court  to  proceed  in  the  manner  therein  prp- 
scribed,  in  certain  cases.  Unless  one  of 
those  cases  or  states  of  fact  existed,  the 
court  had  no  jurisdiction  to  proceed. 

Thatcher  v.  Powell,  6  Wheat.  119.  127.  > 
L.  ed.  221,  223;  East  Tennessee,  V.  &  G.  & 
Co.  V.  Southern  Teleg.  Co.  112  U.  S.  306. 
310,  28  L.  ed.  746,  747,  5  Sup.  a.  Rep.  168: 
Griffith  V.  Frazier,  8  Crmnch.  9,  23.  3  L.  ed. 
471;  Hatch  v.  Ferguson,  33  L.R.A.  759.  15 
G.  G.  A.  201,  29  U.  S.  App.  651,  68  Fed.  45: 
Murray  v.  American  Surety  Co.  17  C.  C.  A. 
138.  44  U.  S.  App.  43,  70  Fed.  346. 

Where  there  are  no  corporate  aaseti.  it 
is  not  a  case  for  the  appointment  of  a  re- 
ceiver. 

International  Trust  Co.  v.  American  Loaa 
&  T.  Co.  62  5finn.  501,  65  N.  W.  78.  632. 

The  statute  of  1899  requires  "such  notice 
of  such  hearing  to  be  given  by  publieatioB 
or  otherwise  as  the  court,  in  its  diseretioii. 
may  deem  proper."  Assuming,  for  the  no- 
ment,  that  compliance  with  this  require- 
ment would  constitute  dne  process  of  law. 
the  burden  of  proof  waa  upon  plaintiff  to 
show  such  compliance;  In  default  of  whick 
he  has  failed  to  show  jurisdiction  over  the 
persons  of  the  defendants,  and  the  aswst- 
nient  order  is  a  nullity. 

Galpin  T.  Page,  18  Wall.  350.  21  L.  ei 
959;  Windsor  v.  McVeigh,  93  U.  S.  274.  281 
284,  23  L.  ed.  914,  917,  918;  Old  Wayne  M« 
Life  Asso.  ▼.  McDonough,  204  U.  S.  8,  11 
ante,  345,  27  Sup.  Ct.  1^  236. 

Stockholders  were,  under  the  fompr  lav. 
entitled  to  be  heard  aa  to  the  dum  tf 
creditors,  before  they  were  allowed. 

National  German-American  Bank  v.  9t 
Anthony  Park  N.  R.  E.  Impror.  Ca  61  Xiaa 
359,  63  N.  W.  1068;  Pioaaer  Fnel  Ca  ▼.  St. 
Peter  Street  ImproT.  Co.  64  Minn.  S8&  C 
N.  W.  217;  Oawald  ▼.  lOniMapoUs  TiM 
Co.  65  Ifinn.  240.  68  N.  W.  16;  Mwr  t 
Bank  of  Zumbrota,  72  Mimi.  206.  75  K.  V. 
380;  Helm  ▼.  Smlth-Foa  Co.  76  lOaa.  91. 
79  N.  W.  313. 

This  rule  the  new  atatntc  asauirf  t« 
change,  in  so  far  aa  it  tubatitntad  aoliff 
by  publication  or  otherwiae  for  the  pcftcMl 
service  formerly  raqnirad.  II  did  not  ahsif 
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the  rule  that  wh&t^Ter  notice  was  given 
must  be  given  before  the  hearing  on  claimgi. 
It  requires  "notice  of  auch  hearing/*  Of 
what  hearing?  Of  the  hearing  at  which  the 
court  is  required  to  hear  the  receivet,  and 
any  creditor,  officer,  or  atockholder.  ai  to 
the  indebtedness,  the  expeBsea,  the  aaaetSj 
the  liabilities  of  stockholdere,  and  the  ne- 
cessity for  and  amount  of  an  assessment. 

Straw  &  E.  Mfg.  Co.  v,  L,  D.  Kilhourne 
Boot  &  Shoe  Co.  SO  Minn.  1^,  83  N.  W. 
36;  London  &  N.  W,  Americftn  Mortg.  Co. 
V.  St.  Paul  Improv.  Co.  84  Minn.  146,  86 
N.  W.  872. 

A  receiver  cannot,  by  virtue  of  the  au- 
thority conferred  upon  him  by  his  appoint- 
ment, maintain  an  aetion  in  the  Federal 
courts  in  any  jurisdiction  other  than  that 
in  which  he  was  appointod. 

Booth  V.  Clark,  17  How.  322,  IS  L.  ed.  164; 
Hale  V.  Allinson,  18S  U.  S.  50,  47  L,  ed. 
380,  23  Sup.  Ct.  Ttcp,  244  s  Great  Western 
Min.  &  Mfg.  Co.  v%  Hartia,  108  U.  S.  661, 
49  L.  ed.  1163,  26  Sup.  Ct,  Hep.  770. 

Only  two  exceptions  to  this  rule  are  rec- 
ognized : 

1.  Where  the  reoeiver  has  title  to  the 
cause  of  action.  This  is  not  a  real  excep- 
tion, but  only  an  apparent  one,  because  in 
such  a  case  he  suesj  not  as  receiver  at  all^ 
but  as  the  owner  of  the  property  or  the 
chose  in  action  which  is  the  subject-matter 
of  the  litigation. 

Relfe  v.  Bundle  (Life  Asso.  of  America 
v.  Bundle)  103  U.  S.  222,  225,  2Q  L.  ed.  337* 
339:  Great  Western  Min.  &  Mfg.  Co.  v.  Har- 
ris, 198  U.  S.  561.  570,  577,  49  L.  ed.  1103, 
1108,  1169,  25  Sup.  Ct.  Rep.  770. 

2.  Where  the  stockholders  hjive  contracted 
with  reference  to  an  e\istiofT  statute  so- 
thorizing  an  assessment  to  he  sued  upon  hy 
a  receiver,  whether  having  title  or  not^  and 
have  llierebv  agri'pd  U\  responij  to  a  suit 
brought  by  a  receiver.  In  such  a  case,  they 
are  held  to  their  contnict,  and  cannot  ques- 
tion the  receiver's  right  to  sue. 

Relfe  v.  Rundle  ^Life  As^n.  of  America  v. 
Rundle)  103  U.  S.  222,  226,  26  L.  ed.  337, 
339;  Howarth  v.  Lonibard.  175  Maaa.  570. 
49  L.R.A.  301,  56  X,  E.  HHK ;  Howarth  v. 
Angle,  162  N.  Y.  187.  47  L.R.A.  725,  S6  K. 
E.  489;  Howarth  v.  Ellwan^er,  86  Fed.  54; 
Fish  V.  Smith,  73  Conn,  381.  84  Am,  St. 
Rep.  161,  47  Atl.  711:  Kinp  v.  Cochran,  7ti 
Vt.  150,  104  Am.  St.  Rep.  922.  5fl  AtL  067. 

If  the  statute  of  ISOfl  tisi^uined  to  give 
the  receiver  title,  it  coiiNJ  not  edertunte  its 
object,  because  the  lef^isiljiture  h;nl  no  power 
to  take  the  righta  of  the  creJitora  and 
transfer  them  to  a  receiver. 

See  Hilliker  v.  Kale,  54  C.  C.  A.  252,  117 
Fed.  224. 

The  Minnesota  Thresher  Manufacturing 
Company  was  a  corporation  organized  for 
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the  purpose  of  carrying  on  a  manufacturing 
husinesB^  and  its  stockholders  are  exempt 
from  liability  under  the  provisions  of  |  3 
of  article  10  of  the  Constitution  of  the  itatc 
of  Minnesota. 

First  Nat.  Bank  y.  Converae,  200  U.  S. 
425,  50  L,  ed,  537,  26  Sup.  Ct.  Rep.  306. 

The  law  does  not  allow  con  tract  a  to  be 
changed  bj  subsequent  judicial  dectaionflj 
any  mora  than  bj  eubaequent  legislation; 
and  where,  at  the  titae  of  making  a  con- 
tract, there  has  been  no  judicial  construc- 
tion of  itt  this  court,  while  leaning  to  an 
agreement  with  state  decisiouB  subaequent- 
Ij  construing  itj  is  not  bound  by  them,  but 
will  determine  for  itself  what  the  contract 
was. 

Burgess  v,  Seligman,  107  U.  fe.  20,  33,  34, 
27  L.  ed,  350,  365,  2  Sup.  Ct.  Rep.  10; 
Bruniwick  Terminal  Co.  v.  National  Bank, 
102  U.  a  386,  396,  4S  L,  ed,  401,  495,  24  Sup. 
Ct.  Rep.  314;  Great  Southern  Fire  Proof 
Hotel  Co.  V.  Jones,  103  U.  S.  532»  542-54H, 
48  U  ed.  778,  784-'787.  24  Sup.  Ct.  Rep.  576. 

The  actions  were  barred  by  limitiition  be- 
cAuae  not  brought  within  two  jeiirs  after 
the  defendants  ceased  to  be  i^tock bolder s  in 
the  Minnesota  Thresher  Manufacturhig 
Company,  within  the  meaning  of  §  55  of  the 
stock  corporation  law  of  the  state  of  New 
York. 

Adams  v,  Wallace,  82  App.  Div.  117,  SI 
N.  Y,  Siipp,  848;  Adams  t.  Slingerland,  87 
App.  Div,  312,  84  N.  y.  Supp.  323?  Sanford 
V.  Rhoads,  113  App.  Div.  782,  00  N.  Y.  Supp. 
407. 

The  limitation  ia  appUeable  to  actions 
against  stoekboldera  in  alt  corporations,  for- 
eign aa  well  aa  domd^tic. 

Piatt  V,  Wilmot.  193  U.  S.  602,  48  L,  ed. 
MOO,  24  Sup.  Ct.  Rep.  542;  Hobbs  v.  National 
Oftuk.  37  C.  C.  A,  513,  06  Fed,  396. 

When  did  the  defendants  cease  to  be 
stockholders  within  the  meaning  of  thia 
statute?  This  is  a  question  of  local  law, 
upon  which  the  decisions  of  the  state  courta 
are  controlling. 

Great  Western  Tel  eg.  C*o.  v.  Purdy.  162 
U.  a  329,  339,  40  L.  ed.  986,  991,  10  Sup, 
Ct.  Rep.  810. 

When  a  corporation  ceased  to  do  busmesB, 
and  went  into  the  hands  of  a  receiver  in 
5e(:|ik*stration  proceedings,  its  existence  wat 
practically  terminated,  and  its  stockholders 
ceased  to  ha  sueh  within  the  meaning  of  tlie 
statute. 

Holliogahead  v.  Woodward,  107  N,  Y.  06, 
13  N.  E.  621. 

The  double  liability  imposed  hy  the  Constf^ 
tut  ion  of  Minnesota  is  one  to  the  creditors 
of  the  corporation. 

Re  People's  Live  Stock  Ins.  Co,  56  Mfnn.. 
]85|  57  N.  W.  408;  Minneapolis  Baseball 
Co.  V.  C^ty  Bank,  m  Minn.  440,  3S  L.lt.A, 
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415.  69  X.  W.  331;  Hale  v.  Allinson,  188 
U.  S.  56,  G7,  47  L.  ed.  380,  388,  23  Sup.  Ct. 
Rep.  214. 

The  liability  exists  for  the  payment  of 
debts. 

Willis  V.  Mabon  (Willis  v.  St.  Paul  Sani- 
tation Co.)  48  Minn.  148,  16  L.R.A.  281,  31 
Am.  St.  Rep.  626,  50  N.  W.  1110;  McKusick 
V.  Seymour,  S.  &  Co.  48  Minn.  167,  50  N.  W. 
1114;  Richardson  v.  Merritt,  74  Minn.  362, 
77  N.  W.  234,  407,  968. 

The  liability  extends  only  to  the  mak- 
ing up  of  any  deficiency  in  payment  of 
debts,  after  the  corporate  assets  are  ex- 
hausted. 

Richardson  v.  Merritt,  74  Minn.  362,  77 
N.  W.  234,  407,  968;  Re  Martin,  56  Minn. 
423,  67  N.  W.  1005. 

Each  stockholder's  liability  is  limited  to 
his  share  of  a  common  fund  amounting  to 
the  sum  actually  required  to  make  up  such 
deficiency. 

Re  Martin,  56  Minn.  422,  57  N.  W.  1065; 
National  New  Haven  Bank  v.  Northwestern 
(Guaranty  Loan  Co.  61  Minn.  392,  63  N.  W. 
1079. 

Any  stockholder's  share  of  the  amount 
noceasary  to  meet  the  deficiency  in  corpo- 
rate debts  can  be  ascertained,  and  his  lia- 
bility fixed,  only  by  a  proceeding  in  equity, 
to  wiiich  all  the  creditors  and  all  the  stock- 
holders are  parties. 

Allen  V.  Walsh,  25  Minn.  643;  Patterson 
V.  Stewart  (Patterson  v.  Minnesota  Mfg. 
Co.)  41  Minn.  91.  4  L.R.A.  745,  16  Am.  St. 
Rep.  671,  42  N.  W.  926;  Pollard  v.  Bailey, 
20  Wall.  52.),  22  L.  ed.  377;  Terry  v.  Little, 
101  U.  S.  210.  25  L.  ed.  864. 

A  substantial  change  in  the  contract  in 
any  of  these  respects  impairs  its  obliga- 
tion. 

Green  v.  Riddle,  8  Wheat.  1,  84,  5  L.  ed. 
547.  568. 

In  determining  whether  the  obligation  of 
the  contract  has  been  impaired,  the  question 
is  not  whether  or  not  tlic  new  law  is  wiser 
or  more  beneficial  than  the  old, — a  question 
upon  which  the  parties  difTer.  That  is  a 
proper  consideration  in  legislating  for  the 
future;  but  with  regard  to  existing  con- 
tracts, the  only  question  is  whether  any 
material  change  is  made  in  the  contract. 

Webster  v.  Bowers,  104  Fed.  628;  Myers 
V.  Knickerbocker  Trust  Co.  1  L.R.A.(N.S.) 
1171,  71  C.  C.  A.  199,  130  Fed.  117. 

The  double  liability  is  not  to  be  regarded, 
like  that  for  stock  subscriptions,  as  corpo- 
rate assets,  with  regard  to  which  the  cor- 
poration represents  the  stockholders.  The 
two  liabilities  rest  upon  an  entirely  dif- 
ferent  footing. 

Re  People's  Live  Stock  Ins.  Co.  and  Min- 
neapolis Baseball  Co.  v.  City  Bank,  supra; 
Morse,  Banks  &  Banking,  §  696;  Thompson, 
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Liability  of  Stockholders,  |  342;  Cook,  Corp. 
Law,  §  216;  Morawetz,  Priv.  Corp.  i  869; 
Richardson  v.  Merritt,  supni;  Willius  v. 
Mann,  91  Minn.  603,  98  N.  W.  341,  867;  Hib 
V.  Allinson,  supra. 

The  last  decision  of  the  state  eonrt  npoi 
the  very  point  now  presented  to  this  eomt 
for.  its  determination  cannot  be  regarded  u 
binding  on  this  court,  or  as  effective  to 
change  the  rule  established  by  the  prior  d^ 
c'sions  of  the  courts  of  Minnesota  and  if 
this  court. 

Burgess  v.  Seligman,  107  U.  S.  20,  38,  H 
27  L.  ed.  369,  366,  2  Sup.  Ct.  Rep.  10;  Doqp- 
lass  V.  Pike  County,  101  U.  S.  677,  25  1.  el 
968;  Great  Southern  Fire-Proof  Hotel  Os. 
V.  Jones,  193  U.  S.  532,  548,  48  L.  ed.  778, 
787,  24  Sup.  a.  Rep.  676. 

Mr.  William  O.  Wilson  argued  the  cause, 
and,  with  Mr.  C.  A.  Severance,  filed  a  brief 
for  defendant  in  error: 

The  Minnesota  Thresher  Company,  the 
corporation  of  which  the  plaintiff  is  reeeirer 
and  the  defendants  are  stockholdem,  ii  not 
within  the  class  excepted  by  the  terms  of 
the  Constitution. 

State  ex  rel.  Clnpp  v.  Minnesota  Thresh- 
er Mfg.  Co.  40  Minn.  213,  3  L.R.A.  510,  41 
N.  W.  1020;  Merchants'  Nat.  Bank  v.  Mia- 
nesota  Thresher  Mfg.  Co.  90  Minn.  144.  W 
K.  W.  767;  First  Nat.  Bank  v.  Winona  Plow 
Co.  68  Minn.  167,  59  N.  W.  007;  AndersoB 
V.  Anderson  Iron  Co.  65  Minn.  281,  S 
L.R.A.  610,  68  N.  W.  49;  Nicollet  Nat.  Bssk 
V.  Frisk-Turner  Co.  71  Minn.  413,  70  Xm. 
St.  Rep.  334,  74  N.  W.  160;  Senonr  Mfg.  Ca 
V.  Church  Paint  &  Mfg.  Co.  81  BCinn.  SM, 
84  N.  W.  109. 

The  interpretation  of  the  Const  it  utioa  of 
a  state  by  the  highest  court  of  the  state  ii 
regarded  as  binding  upon  this  oovrt  whn 
no  Federal  question  is  involved. 

Middletown  Nat.  Bank  v.  Toledo.  A  A 
&  N.  M.  R.  Co.  107  U.  8.  304.  404.  49  L  cd 
803,  800,  25  Sup.  a.  Rep.  482;  Morley  v. 
Lake  Shore  &  M.  S.  R.  Ca  148  U.  &  IK. 
106,  36  L.  ed.  926,  928,  13  Sup.  CL  Rep.  51; 
Forsvth  V.  Hammond,  186  U.  S.  506.  518. 
41  ll  ed.  1005,  1100.  17  Sup.  a.  Rrp.  8IS; 
Sioux  City  Terminal  R.  &  Warehouse  0». 
V.  Trust  Co.  of  N.  A.  178  U.  S.  90.  107,  41 
L.  ed.  628.  631.  10  Sup.  a.  Rep.  341:  First 
Nat.  Bank  v.  ConverM,  200  U.  ».  425,  431. 
60  L.  ed.  637,  542,  28  Sup.  Ct  Repi  3M; 
Richmond  v.  Irons,  121  U.  S.  27,  50.  30  L 
cd.  864,  871,  7  Sup.  Ct.  Rep.  788. 

The  plaintiff,  as  raoeiTer,  Is  artiUed  U 
maintain  actions  In  New  York  and  slss- 
where  to  enforce  the  Individaal  llaUHttai 
of  the  defendants'  testators  aad  other  stock- 
holders, Inasmuch  as  thoae  UablllticB  ait 
made  assets  for  the  payment  of  aotpenli 
obligations  and  are  vested  In  the  ■ewliw. 
Howarth  ▼.  Angla^  102  N.  T.   187,  tf 
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L.R^.  726,  66  N.  E.  489;  Howarth  v.  Lom 
bard,  176  Mass.  579,  49  1..R.A.  301,  6fl  K* 
E.  888;  Burget  v.  Robinson,  59  CCA. 
260,  123  Fed.  262;  Kennedy  v.  Gibaon,  8 
Wall.  506,  19  L.  ed.  479. 

The  corporation  is  identiciLl  with  iU 
members  and  the  stockholdorit  must  be  con- 
clusively presumed  to  be  citizens  of  the 
state  of  the  corporation. 

Bank  of  United  Statea  v.  Deveauic,  6 
Cranch.  61,  3  L.  ed.  38;  Marshall  v,  BrtltJ^ 
more  &  0.  R.  Ck>.  16  How.  314,  14  L.  ed. 
953;  Muller  v.  Dows,  94  U.  S,  444,  445«  24 
L.  ed.  207,  208. 

The  charter  is  a  contrji<;t  to  wbirh  tbe 
stockholders  are  the  contracting  parties  on 
the  one  side,  and  the  state  which  grmnt^  the 
charter  is  the  other  contracting  party* 

Dartmouth  College  v.  Woodward,  4 
Wheat.  518,  656,  657,  4  L.  ed.  629,  0G4;  Far- 
rington  v.  Tennessee,  96  U.  8.  079,  6M,  24 
L.  ed.  558,  559. 

When,  then,  the  stockholders  of  the  Min- 
nesota Thresher  Manufacturing  Company 
accepted  the  grant  of  incorporatiot)  from 
the  state  of  Minnesota,  they  contracted  to 
subject  themselves  to  the  jurisdiction  of 
that  state  in  all  matters  touching  the  rights 
and  obligations  of  the  corporation,  which 
drew  its  existence  solely  from  that  grant, 
and  in  all  matters  touching  their  individual 
rights  and  obligations  as  members  of  that 
corporation.  In  respect  of  all  such  matters 
they  contracted  that,  whatever  might  be 
their  actual  res'dence,  they  should  be  con- 
clusively presumed  to  be  eitizcnf  of  Minne- 
sota. To  this  extent  tliey  uLrn^^^cl  to  be  sub- 
ject to  its  laws,  and  to  th<^  piui-'S;^  and  or- 
ders and  decrees  of  its  comf^,  auil  waived 
any  ri«^lit  to  question  their  jurisdiction  or 
the  validity  of  their  proce<  iliii^'ri,  other  than 
by  the  ordinary  modes  of  nppcal  and  re- 
view. 

Where  the  new  remedy  was  equally  bene- 
ficial with  the  old  to  the  pnrty  entitled  to 
enforce  the  contract,  the  nbljgation  of  the 
contract  was  not  impaired, 

Sturfjes  V.  Crowninshield.  4  Wheat,  122, 
197,  4  L.  ed.  520,  540;  Fourth  Nat.  Bank  v. 
Francklyn,  120  U.  S.  747.  755.  30  L.  ed. 
825,  828,  7  Sup.  Ct.  Rep.  757:  Kvana  w  Nel- 
lis,  187  U.  S.  271,  47  L.  ed.  17;i.  23  Stip,  Ct. 
Rep.  74;  Western  Nat.  Hunk  v.  Reckless, 
96  Fed.  70;  Hawthorne  v.  Csihif,  2  Wall.  10, 
17  L.  ed.  776;  Com.  v.  Cochituute  Bank,  3 
Allen,  42;  Walker  v.  Grain,  17  Barb  119; 
Hill  V.  Merchants'  Mat.  Ins.  Co.  134  U.  S. 
515,  52f;,  33  L.  ed.  994,  10  Sup.  CU  Rep.  589; 
Story  V.  Furman,  25  N.  Y.  214. 

In  the  present  case  the  at ock holders*  con- 
tract is  that  they  will  be  liable,  in  the 
terms  of  the  Constitution.  They  a^rf^f.*  to 
assume  the  liability  to  tint  extent.  That 
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13  the  obligation  of  tfietr  ccpGtr&ot.  No 
change  in  tbe  law  which  does  not  make 
them  liable  to  any  greater  extent  can  bft 
^aid  to  impair  the  obligation  of  their  cotL- 
tract. 

Bronson  v.  Km^ie,  1  How.  315,  U  L.  ed. 
144 1  Terry  v.  Anderson,  95  U.  S.  033,  24 1 
L.  ed,  366;  Campbcn  v.  Holt.  315  U,  S.  627,  ^ 
29  L.  ed.  486,  €  Sup.  Ct.  Rep,  SO^;  New 
Drkana  City  ■&  Lake  R.  Co.  v.  Ixiui,^iiina, 
157  U.  S.  224,  39  L.  ed.  681,  15  Sup.  Ct.  R^. 
551 ;  Oabkosh  Water  works  Co.  v,  Oahkosb, 
187  V.  B,  430,  47  L.  ed.  249,  23  Sup,  Ct. 
Rep.  234;  Cooley,  Const.  Lim.  356;  Straw 
&  E.  Mfg.  Co.  V.  L.  D,  Kilbourne  Boot  & 
Shoe  Co.  BO  Minn.  125,  83  N.  W.  36, 

Tho  perfection  of  tbe  remedy  is  to  the 
advantage  of  the  creditorBj  and  doea  not 
impair  the  obligation  of  the  contract  as  re- 
gards them. 

Allen  Y.  Walsh,  25  Minn.  543;  Arthur  t. 
WllHua,  44  Mirm.  400,  46  N.  W.  351  j  Mer- 
chants' Nat.  Bank  v,  Bailey  Mfg.  Co,  34 
Minn.  323,  25  N.  W,  fl39. 

The  asaessment  made  hj  the  ^UnneaotE 
court  under  thee  Minnesota  statute  is  con- 
clufliTe  upon  tbe  Btockbolders. 

Gr&at  Western  Teleg.  Co.  v,  Purdy,  102 
U.  S.  329,  330,  40  L.  ed.  9S6,  090,  10  Sup. 
Ct.  Rep.  810  i  Kennedy  v.  Gibson,  8  Wall 
408,  605,  19  L.  ed.  470,  478  j  Howarth  v. 
Lombard,  175  Mass.  576,  40  L.R.A.  301,  56 
R  E.  EBE;  Upton  v.  Hansbrough,  3  Bis^.  428, 
Fed.  Cas.  No.  16,301 ;  Re  Republic  Ins.  Co. 
3  Biss.  452,  Fed.  Caa,  No,  11J04;  Buahnell 
V.  Leland,  164  U.  S.  084,  41  L.  ed.  5SB,  17 
Sup.  Ct,  Rep.  200;  Bailey  v.  Sawyer,  4  DilL 
463,  Fed.  Caa.  No.  744;  Hawkins  v.  Glenn, 
131  U.  S.  31 »,  33  L.  ed.  184,  9  Sup.  a.  Rep. 
739;  Hancock  Nat.  Bank  v.  Far  num.  170 
U.  S.  640,  643,  44  L.  ed.  619,  621,  20  Sup. 
Ct.  Rep.   506. 

It  isi  no  objection  to  the  aascflament  that 
tbe  expense  of  realizing  and  administiiring 
the  fund  is  tftken  into  account  and  provided 
for. 

Clevenger  v.  Moore,  12  Am.  Bankr.  Rep, 
73Sj  Cumberland  Lumber  Co.  v.  Clinton  Kill 
f4imber  Mfg.  Co.  57  N.  J.  Eq,  627,  42  AtU 
585;  Harper  v.  Carroll,  66  Minn.  568,  69  N, 
W.  010,  1669;  Richmond  v.  Irons,  121  U.  S. 
27,  65,  30  L.  ed.  864,  876,  7  Sup.  Ct.  Rep. 
7S8;  Frost  v.  St.  Paul  Bkg,  k  Invest.  Co, 
57  Slinn,  325,  69  N.  W.  308;  First  Nat. 
Bank  v.  Winona-  Plow  Co.  68  Minn.  167,  69 
N.  W.  997. 

The  stockholder's  liability  is  statutorj  mm 
well  a«  oontractual. 

Walker  v.  Cmin,  17  Barb.  119;  Christo- 
pher V.  KorvelU  201  U.  S.  216,  223,  229, 
50  L.  ed.  732,  737,  738,  26  Sup.  Ct,  Rep, 
502;  McDonald  v.  Thompson,  184  U.  S.  71, 
46  L.  ed.  437,  22  Bup.  Ct.  Rep.  297. 
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[524]  *Mr.  Justice  Dty  delivered  the  opinion  of 
the  court: 

Before  entering  upon  a  discussion  of  the 
objections  urged  against  the  validity  of  the 
assessment  upon  stockholders  which  is  the 
subject  of  controversy  here,  we  may  say 
we  find  no  reason  to  disagree  with  the  judg- 
ment of  the  supreme  court  of  lifinnesota 
in  holding  the  Minnesota  Thresher  Manu- 
facturing Company  to  be  a  corporation  or- 
ganized for  other  than  the  purpose  of  carry- 
ing on  any  kind  of  manufacturing  or  me- 
chanical business,  and  therefore  not  within 
the  exception  as  to  stockholders'  liability 
in  favor  of  corporations  of  that  kind. 
State  ex  rel.  Clapp  v.  Minnesota  Thresher 
Mfg.  Co.  40  Minn.  215,  3  L.R.A.  510,  41  N. 
W.  1020;  Merchants'  Nat.  Bank  v.  Minne- 
sota Thresher  Mfg.  Co.  90  Minn.  144,  95  N. 
W.  767. 

The  questions  made  in  these  cases  involve 
the  right  to  recover  upon  a  stockholder's 
liability  in  a  Federal  court  in  a  state  other 
than  the  one  in  which  the  original  proceed- 
ings in  liquidation  were  had,  and  under 
whose  laws  the  corporation  was  formed, 
and  wherein  it  carried  on  business,  against 
stockholders  in  such  corporate  companies  as 
the  Thresher  Company,  where  the  stock  had 
been  acquired  before  the  passage  of  the 
statute  of  1809.  General  Laws  of  Minne- 
sota, chap.  272.  being  "An  Act  to  Provide 
for  the  Better  Enforcement  of  the  Liability 
of  Stockholders  of  Corporations." 

A  former  statute  had  been  for  some  years 
in  force  in  Minnesota  and  was  the  statute 
law  of  the  state  when  the  stock  which  con- 
cerns the  controversy  here  was  acquired  by 
the  Bcrnheimers.  This  statute  was  before 
this  court  in  the  cases  of  Hale  v.  Allinson, 
188  U.  S.  66,  47  L.  ed.  380,  23  Sup.  Ct.  Rep. 
244.  and  Finney  v.  Guy,  189  U.  S.  335,  47  L. 
ed.  839.  23  Sup.  Ct.  Rep.  558.  It  was  the 
act  of  1804.  General  Statutes  of  Minnesota 
of  that  year,  chap.  76,  p.  1595,  and  is  set 
forth  in  full  in  the  margin  ( 188  U.  S.  p.  60, 
47  L.  e<l.  |..  385.  23  Sup.  Ct.  Rep.  p.  245). 

Under  that  act  it  was  held,  in  a  series 
of  decisions  in  the  state  of  Minnesota,  which 
were  reviewed  in  Hale  v.  Allinson,  that  an 
action  could  only  be  maintained  under  the 
[525]  laws  of  •^linncsota  when  brought  by  a  cred- 
itor or  creditors  for  the  benefit  of  all  cred- 
itors of  the  corporation,  and  the  recovery 
was  had  for  the  purpose  of  making  good 
any  delicicncy  in  the  corporate  assets  for 
the  payment  of  corporate  debts;  that  the 
receiver  could  not  maintain  such  an  action 
outside  of  the  jurisdiction  of  the  court  ap- 
pointing him,  and  that  the  only  remedy 
was.  as  stated,  in  a  creditor's  action,  bring- 
ing in  all  the  stockholders,  for  the  realiza- 
tion of  a  fund  to  be  proporti<»nately  dis- 
tributed among  the  creditors  in  one  suit. 
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I  The  principal  oontentiona  In 
are  that  the  act  of  1890,  above  refemd  to^ 
works  such  a  change  in  the  eontrmet  thert- 
tofore  existing  by  virtue  of  tlie  aoqniaitioi 
of  stock  in  a  Minnesota  oorpontion  as  ti 
impair  the  obligation  thereof,  and,  in  vayi 
to  be  hereafter  noticed,  undertakes  to  holi 
a  stockholder  by  judgment  rendered  withoift 
due  process  of  law.  ■ 

The  act  of  1899  was  before  this  eont  ii 
the  case  of  the  First  Xat.  Bank  y.  CcmTcrse, 
200  U.  S.  425,  50  L.  ed.  637,  26  Sup.  Ct  R^ 

306,  and  its  principal  parts  are  set  forth  ia 
the  margin  of  the  report  of  that  case  on 
page  428,  L.  ed.  page  638,  Sup.  Ct.  Rep.  page 

307.  The  act,  for  our  purposes,  may  fai 
summarized  as  follows: 

"Sec.  1.  Whenever  any  corporation  creat- 
ed or  existing  by  or  under  the  laws  of  tht 
state  of  Minnesota,  whose  stockholders  or 
any  of  them  are  liable  to  it  or  to  its  cred- 
itors .  .  .  upon  or  on  account  of  ssy 
liability  for  .  .  .  the  stock  or  shares  st 
any  time  held  or  owned  by  such  stockhold- 
ers, respectively,  whether  under  or  by  vir- 
tue of  the  Constitution  and  laws  of  said 
state  of  Minnesota,  or  any  statute  of  said 
state  or  otherwise,  has  heretofore  made  or 
shall  hereafter  make  an  assignment  tor  the 
benefit  of  its  creditors  under  the  insohrcDcy 
laws  of  this  state;  or  whenever  a  receiver 
for  any  such  corporation  has  heretofot 
been  or  shall  hereafter  be  appointed  by  aay 
district  court  of  this  state,  whether  imds 
or  pursuant  to  .  .  .  any  other  statsts 
of  this  state,  or  under  the  general  equity 
powers  and  practice  of  such  court,  the  dis- 
trict court  appointing  such  receiver  or  hav- 
ing jurisdiction  of  the  matter  of  said  si- 
signment  may  proceed  as  in  this  act  provid- 
ed." 

^Section  2  provides  that  upon  the  petitiosiM 
of  the  assignee  or  receiver,  or  any  crediter 
of  the  corporation  who  has  filed  his  cIsiaL 
the  district  court  shall  appoint  a  time  for 
hearing  not  less  than  thirty  days  nor  man 
than  sixty  days  from  the  time  of  filinir  9Uk 
petition,  and  direct  notiee  of  the  hcariag  tt 
be  given  by  publication  or  otherwlie,  Ii 
the  discretion  of  the  court;  but  if  the  pe- 
tition be  filed  by  a  creditor,  other  thai  tit 
assignee  or  receiver,  the  oourt  shall  diivrt 
notice  of  the  hearing  to  be  personally  served 
on  the  assignee  or  receiver. 

Section  3  provides  thai  tht  eout  ihil 
consider  the  proofs  offered  bj  the  eH^mi 
or  receiver,  or  by  any  creditor  or  ■toB^hnM 
er  who  may  appear  in  pereon  or  by  atl*^ 
ney  as  to  the  probable  indebtedaces  of  tli 
corporation  and  the  expenses  of  the  mmpf 
ment  or  reoeiverahip  ead  the  pwfcsMi 
amount  of  assets  available  f6r  tbs  ftyartl 
of  such  indebtedness  ead  esMMees  ^  M 
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to  what  parties  are  or  m%j  be  liable  mm 
Btockholdera,  and  th^  natuzr  and  extent  of 
such  liability.  And  if  it  sball  appear  t^ 
the  satisfaction  of  sucb  court  that  tbe  ordi- 
nary assets,  or  such  amount  us  may  be  real' 
ized  therefrom  in  a  reaaonable  time»  will 
not  be  sufficient  to  pay  the  expends  of 
such  assignment  or  receivership  and  the 
indebtedness,  and  it  h  necessary  to  reaort 
to  the  liability  of  stockhrtHeri,  the  court 
shall,  by  order,  direct  and  levy  a  ratable 
assessment  upon  all  parties  liable  as  stock- 
holders, or  upon  or  on  account  of  any  stock 
or  shares  of  such  corporation  for  such 
amount  as  the  court,  in  its  dis^cretion,  may 
deem  proper,  taking  into  account  the  prob- 
able solvency  or  insolvency  of  stock holderi, 
and  the  probable  expenses  of  collecting  the 
assessment,  and  shall  direct  tbe  payment 
of  the  amount  so  a^^scssed  to  the  assignee 
or  receiver  within  such  time  as  the  court 
may  specify  in  said  order. 

Section  4  provides  for  an  order  to  the  as- 
signee or  receiver  to  proceed  to  collect  the 
amount  so  assessed,  tin  lees  it  be  paid  with- 
in the  time  specified  in  the  order,  and,  in 
default  of  payment,  the  receiver  is  to  bring 
suit. 

Section  5  provides  that  the  assessment 
57] levied  shall  be  conclusive  •upon  and  against 
all  parties  liable  upon  or  on  account  of  any 
shares  of  said  stock  of  such  corporation, 
whether  appearing  or  having  notioe  thereof 
or  not,  as  to  all  matters  relating  to  the 
amount  ot  and  the  necessity  for  said  as^ 
sessment,  which  provision  shall  also  apply 
to  any  subsequent  assfssinertt  levied  by  or- 
der of  the  court. 

Section  6  makes  it  the  duty  of  the  as- 
signee or  receiver,  upf>n  failure  to  pay  as  re- 
quired  by  the  order,  to  inetitute  and  main- 
tain an  action  against  any  party  Imblc  upon 
or  on  account  of  any  ?iich  sh,^re8  of  stock, 
and  that  actions  may  be  maintained  against 
each  stockliolder  in  Minni':*<iln  or  in  any 
other  state  or  country  wljcre  such  stock- 
holder or  any  property  subject  to  attach- 
ment, garnishment,  or  other  process  may  be 
found,  and  provides  that  if  the  assignee  or 
receiver  shall  believe  any  such  stockholder 
to  be  insolvent,  or  that  the  expentic  of 
prosecuting  such  action  will  wruk  to  the 
disadvantage  of  the  »'^stiite.  he  shall  not  be 
required  to  prosecut^^  the  same,  unless  spe- 
cifically directed  so  to  ?lo  by  the  court. 

Section  7  provides  for  further  asBess- 
monts  in  case  the  first   proves  inadequate. 

Section  8  extends  tln<  proviginns  of  the 
act   to  such  subsequent   a^&MSfsinents. 

Section  0  provides  where  Two  or  more  as- 
sessments are  levied  or  directed,  the  as- 
signee or  receiver  may  join  the  causes  of 
action  against  any  >it ockholder  on  two  or 
more  such  assessments* 
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Section  10  provides  that  if  the  assignee 
or  receiver  fails  to  institute  or  pro&eeute 
the  action,  tbe  creditors  m&j  petition  The 
court  to  compel  him  to  proceed  under  cer* 
tain  conditions, 

Bcction  U  provides  for  the  return  of  tbe 
surplus,  if  any  remain,  in  the  hands  of  tbe 
assignee  or  receiver  after  paying  the  ejc- 
penses  of  the  assignment  or  receivership 
and  tbe  claims  of  the  creditors,  and  that 
stockholders  who  have  paid  assessments 
shall,  in  addition  to  the  remedy  provided  in 
tbe  statute,  be  entitled  to  enforce  eontribu* 
tions  from  stoekhoiders  who  have  not  paid 
asseaametits* 

'Section  12  provides  for  additional  judg  [SMJ 
ments  in  case  of  the  inadequacy  of  former  § 

assessments. 

Section  13  excludes  certain  stocJeholders 
in  pending  actions  from  the  operation  of 
the  act. 

This  statute  came  before  the  supreme 
court  of  Minnesota  In  Straw  k  E»  Mfg.  Co»  t. 
L.  D.  Kilboume  Boot  &  Shoe  Co.  80  Minn. 
125,  83  N.  W.  36.  In  that  case  it  was  given 
full  consideration  and  its  constitutionality 
sustain ed,  and  it  ^as  held  that  while  the 
aasessmenta  upon  the  outstanding  shares  of 
stock  in  an  amount  necessary  to  meet  th« 
deBciency  in  the  aascts  of  the  corporation 
was  conclusive  upon  tbe  stockholders  as 
members  of  the  corporation*  yet  the  statute, 
properly  construed,  did  not  have  the  elTect 
to  deprive  a  person,  when  sued  for  the 
amount  assessed  on  sharea  of  stock  under  the 
provision  of  the  act,  from  sli owing  that  be 
was  not  a  etockholder,  or  that  he  was  not 
the  holder  of  so  large  an  amount  of  itoeic 
as  was  alleged,  or  that  he  had  a  elarm  , 
against  the  Corporation  which,  in  law  or 
equity,  he  might  be  enabled  to  set  olT  aa 
against  a  claim  for  asaessments,  or  from 
making  any  other  defense  personal  to  him* 
self;  and  that  tbe  order  of  assessment  waa  •  t 
conclusive  upon  stockholders  only  in  so  far 
as  it  decided  the  amount  of  asaeta  or  lia- 
bilities of  the  insolvent  corpriration  and 
the  necessity  of  making  an  assessment  upon 
tbe  stock  to  the  extent  and  in  tbe  amount 
ordered* 

The    constitutionality    of    the    act    waa 
again   afflrmt^d   in  the    same   court   in   tbe 
later   caae  of  London   &  K,  W,  American 
Mortg.    Co.  T.   St.    Paul    Park   Improv.    Co*         . 
M  Minn.  144,  86  N.  W.  872, 

The  stockholders'  liability  in  Minnesota, 
as  in  some  other  states,  has  its  origin  in  a 
constitutional  provision,  and  arises  under  | 
3,  article  10,  of  the  Constitution  of  that 
state.    The  language  mi 

"Liabilities  of  stockholders. 

"Each  stockholder  in  any  corporation  (ex- 
cepting those  organized  for  the  purpose  of 
carrying  on  any  kind  of  manufactuTing  or 
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mechanical  business)  shall  be  liable  to  tlie 
amount  of  stock  held  or  owned  by  him." 
[620]  *The  courts  of  Minnesota  hiivo  held  that 
a  stockholders'  liability  is,  therefore,  fixed 
and  measured  by  the  Constitution.  Willis 
V.  Mabon  (Willis  v.  St.  Paul  Sanitation  Go.) 
48  Minn.  140.  16  L.R.A.  281,  31  Am.  St.  Rep. 
626,  50  N.  W.  1110:  McKusick  v.  Seymour, 
S.  &  Co.  48  Minn.  158,  50  N.  W.  IIU,  It  is 
apparent  from  a  consideration  of  this  con- 
Btitutional  provision  that  its  purpose  was 
to  make  a  stockholder  liable  to  the  creditors 
of  the  corporation  in  an  amount  not  ex- 
ceeding the  par  value  of  the  stock  held  by 
him,  and  thus  secure,  for  the  benefit  of  such 
creditors,  in  addition  to  the  assets  and  prop- 
erty which  the  corporation  might  possess, 
the  liability  of  those  who  hold  its  stock  in 
a  sum  necessary  to  make  good  any  deficien- 
cy between  the  amount  of  the  assets  and 
the  debts  within  the  limitation  stated.  It 
is  evident  from  the  general  language  used 
in  this  constitutional  provision  that  while 
a  remedy  might  have  been  worked  out  in 
the  courts  of  equity  in  the  state,  it  was 
proper,  if  not  necessary,  that  a  statute 
should  be  passed  to  make  more  effectual 
the  liability  thus  secured  by  the  Constitu- 
tion. 

In  pursuance  of  that  power  the  legisla- 
ture passed  the  act  of  1894,  which  remained 
in  force  until  the  passage  of  the  act  of 
1800. 

The  fundamental  contention  upon  which 
the  argument  of  the  plaintiffs  in  error 
against  the  constitutionality  of  this  subse- 
quent act  rests  is  that  the  statute  created 
a  contract  into  which  the  stockholder  en- 
tered upon  subscribing;  to  or  obtaining  his 
stock,  which  the  legislature  had  no  power 
to  change  without  running  counter  to  the 
constitutional  requiivment  invalidating 
laws  impairing  the  obligation  of  contracts. 
Constitution,  art.  1,  §  10. 

It  may  be  regarded  as  settled  that,  upon 
acquiring  stock,  the  stockholder  incurred  an 
obligation  arising  from  the  constitutional 
provision,  contractual  in  its  nature,  and,  as 
such,  capable  of  being  enforced  in  the  courts 
not  only  of  that  state,  but  of  another  state 
and  of  the  United  States  (W^hitman  v.  Na- 
tional Bank,  176  U.  S.  559,  44  I^  ed.  587,  20 
Sup.  Ct.  Rep.  477),  although  the  obligation 
is  not  entirely  contractual,  and  springs  pri- 
marily from  the  law  creating  the  obligation 
(Christopher  y.  Xorwell.  201  U.  S.  216,  60  L. 
ed.  732,  26  Sup.  Ct.  Rep.  502). 
[MO]  *Is  there  anything  in  the  obligation  of 
this  contract  which  is  impaired  by  subse- 
quent legislation  as  to  the  riMnedy,  enacting 
new  means  of  making  the  liability  more  ef- 
fectual? The  ol)lii;atiop  of  this  contract 
binds  the  stj)okholder  to  pay  to  the  cred- 
itors of  the  corporation  an  amount  sufficient 
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to  pay  the  debts  of  the  corporation  whieb  iti 
assets  will  not  pay,  up  to  an  amount  cqnl 
to  the  stock  held  by  each  shareholder.  Thit 
is  his  contract,  and  the  datr  which  the 
statute  imposes,  and  that  is  hJs  obligatioo. 
Any  statute  which  took  away  the  beneflt 
of  such  contract  or  obligation  would  be 
void  as  to  the  creditor,  and  any  attempt  to 
increase  the  obligation  beyond  that  incnmi 
by  the  stockholder  would  fall  within  the 
prohibition  of  the  Constitution.  Bnt  thtn 
was  nothing  in  the  laws  of  Ifinnesota  n- 
dertaking  to  make  effectual  the  constita- 
tional  provision  to  which  we  hare  referred, 
preventing  the  legislature  from  giving  ad- 
ditional remedies  to  make  the  obligatioB  of 
the  stockholder  effectual,  so  long  as  his  or 
iginal  undertaking  was  not  enlarged.  Tbne 
is  a  broad  distinction  between  laws  inpair> 
ing  the  obligation  of  contracts  and  tboK 
which  simply  undertake  to  give  a  more  efi- 
cient  remedy  to  enforce  a  contract  slres^f 
made. 

This  principle  was  stated  by  Mr.  CUrf 
Justice  Marshall  in  Sturgea  t.  Oownia- 
shield,  4  Wheat.  122,  4  L.  ed.  529,  as  fol- 
lows: 

"The  distinction  between  the  obligatioa 
of  a  contract  and  the  remedy  given  by  tbi 
legislature  to  enforce  that  obligation  .  .  . 
exists  in  the  nature  of  things.  Witbont  ia- 
pairing  the  obligation  of  the  contract,  chi 
remedy  may  certainly  be  modified  as  tbr 
wisdom  ot  the  nation  shall  direct." 

The  same  rule  is  recogniud  in  Hill  v. 
Merchants'  Mut.  Ins.  Co.  134  U.  S.  515,  fl 
L.  ed.  994,  10  Sup.  Ct.  Rep.  589.  wbmii 
a  statute  was  sustained  changing  the  char 
acter  of  the  remedy  against  atockboldcfi  is 
common  to  one  giving  a  direct  leMtdv 
against  an  individual  stockholder.  Tbf 
principle  was  clearly  enunciated  in  Waggon- 
er v.  Flack,  188  U.  S.  595-003.  47  L.  si 
609-613,  23  Sup.  Ct  Rep.  345-^348,  in  wbkh 
Mr.  Justice  Peckham,  speaking  for  tit 
court,  said: 

"To  enact  laws  providing  remediet  for  s 
violation  of  contraota,  *to  alter  or  Mlti|r(M 
those  remedies  from  time  to  time  ■■  la  tbi 
legislature  may  seem  appropriate,  ii  ■ 
exercise  of  sovereignty,  and  it  eaanol  It 
supposed  that  the  state,  in  a  ease  liht  ttik 
contracts  in  a  publie  act  of  ita  kgiriitat 
to  limit  ita  power  in  tba  future,  avn  V  ft 
could  do  so,  with  or  without 
unless  the  language  of  the  act  ii  ao 
lutely  plain  and  unamMguona  aa  to 
no  room  for  doubt  that  ita  tnm 
amounts  to  a  oontraat  by  it  to  part  «tt 
its  power  to  inereaae  tba  atfertiwrni  rf 
existing  remei     k" 

See,  also,  Wm  ▼.  aadeto,  IM  QH 
399,  40  L.  ed.  btn.  m^  OL  Bi^  M 
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Sana,  167  U.  S.  219,  30  L.  ed.  670,  15  Sup. 
Ct.  Rep.  581. 

The  liability  arising  under  the  Constitu- 
tion of  Minnesota  was  such  that  lej^islation 
was  appropriate  to  make  it  effectual.  We 
can  find  nothing  in  the  fact  that  one  leg- 
islature  has  passed  an  act  which  would  con- 
clude a  subsequent  law-making  ]>oc]j  of 
equal  power  from  passing  new  and  addi- 
tional measures  to  make  the  reniedj  more 
efTectual.  That  the  first  act  did  not  accom- 
plish its  purpose  is  evident.  Under  it  siot^k- 
holders  in  another  state,  who  could  not  be 
reached  by  personal  service,  were  immune 
from  liability,  and  the  entire  burden  wa? 
cast  upon  local  stockholders.  There  was  ii«^ 
provision  for  a  receiver  or  asjiignee  begin- 
ning action  outside  the  state,  and  it  was 
held  by  this  court  in  Hale  v.  Allinson,  su- 
pra, that  a  chancery  receiver  was  powerless 
to  enforce  the  rights  of  creditors  beyond 
the  borders  of  the  state.  In  this  condition 
of  affairs  the  state  of  Minnesota  has  un- 
dertaken to  provide  a  proceeding  for  the 
settlement  of  insolvent  corporations  which 
shall  ascertain  the  assets  of  the  corporation, 
the  extent  of  the  indebtedness  of  the  corpo- 
ration, the  amount  to  which  it  ia  necessary, 
if  at  all,  to  call  upon  the  stockholders'  lia- 
bility. It  is  obviously  an  act  intended  to 
make  effectual  the  liability  which  is  in- 
curred by  stockholders  under  the  Const  itu- 
tion  of  the  state,  and  it  ought  not  to  be 
rendered  nugatory  unless  substantial  ob- 
jection exists  against  its  enforcement.  It 
operates  equally  upon  all  stocklioldera,  at 
liome  and  abroad,  and  assesaea  all  by  a 
uniform  rule. 
\2'\  *\Ve  shall  proceed  to  notice  some  of  the 
specific  objections  which  are  urged  against 
the  validity  of  this  legislation  by  Sitock- 
holdors  who  acquired  stock  before  the  act  of 
18[)9  went  into  effect. 

It  is  said  that  the  stockholder  la  held 
liable  in  a  proceeding  to  which  he  is  not  a 
party.  Under  the  prior  act  Iip  could  only 
be  held  where  service  could  be  bad  upoTi  him 
personally,  but,  if  we  are  riglit  in  the  prop- 
osition just  announced,  that  additional  rem- 
edies may  be  provided  by  legislation*  then 
the  validity  of  such  additional  enactmt^nta 
depends  not  necessarily  upon  Hie  peraonal 
service  upon  the  stockliolders,  hut  I3[i':ni  tli«? 
fact  whether  tlie  remedy  provided  is  a  well- 
recognized  means  of  enforcing  siicU  obliga- 
tions, and  not  in  violaiiun  of  const itutiooul 
rights.  It  is  true  that  the  atockliolder  is 
not  necessarily  served  with  procc«a  in  the 
action  wherein  the  assessment  \s  made  un- 
der the  act  of  1809,  but  no  personal  judg- 
ment is  rendered  against  him  lu  that  pro- 
ceeding, and  it  has  reference  to  a  corjiora- 
tion  of  which  he  is  a  member  liy  virtue  of 
his  holding  stock  therein,  and  the  proceed- 
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ing  ha^  for  its  porpose  the  liquidation  of 
thp  nffairs  of  the  eorporationt  the  collection 
and  application  of  its  assets  and  other  lia- 
bilities which  may  be  administered  for  the 
he  UP  lit  of  erf^ditors.  In  auch  ease  it  has 
been  frequently  held  that  the  representation 
which  a  stockholder  has  by  virtue  of  his 
n^  embers  hip  in  the  corporation  is  all  that  he 
is  entitled  to.  It  was  so  held  In  a  well-con- 
sidered case  in  Massachusetts  (Howarth  v. 
Lombard,  175  Mass,  570,  49  LR.A.  301,  5S 
K.  £■  SSS).  And  it  has  been  held  in  cases 
in  this  eourt  that  when  an  assessment  is 
necessary  to  be  made  upon  unpaid  stoek 
subscripliona  for  the  benefit  of  creclitors,  the 
court  may  make  the  assessment  without  th« 
presence  or  personal  service  of  stockholders. 
Hawkiui  v,  Glenn,  131  O.  S,  319,  33  L.  ed, 
184,  0  Sup.  Ct  Rep.  739;  Great  Western 
Teleg.  Co.  v.  Furdy,  162  U,  S.  329,  338,  40 
L.  ed.  986,  990,  16  Sup,  Ct,  Hep.  810, 

Nor  can  we  see  any  auba^tantlal  difi'er- 
ence  in  this  respect  between  a  liability  to 
be  ascertained  for  the  benefit  of  creditors 
upon  a  stock  subacHption  and  the  liability 
for  the  same  purpose  which  ia  entailed  by 
becoming  a  member  of  a  corporation 
*  through  the  purchase  of  fltock,  whereby  a  [53  3] 
contract  is  implied  In  favor  of  creditora. 
The  object  of  the  enforcement  of  both  lia- 
bilities is  for  the  benefit  of  creditors,  and 
while  it  ia  true  that  one  promise  is  directly 
to  the  eorporation  and  the  other  does  not 
belong  to  the  corfioration,  but  is  for  the 
benefit  of  ita  creditors,  either  liability  may 
be  enforced  through  a  receiver  acting  for 
the  benefit  of  creditors,  under  the  orders  of 
li  euurt  in  winding  up  the  corporation  in 
case  of  ita  insolvency. 

It  is  sought  to  distinguish  between  tht 
Maaaachusetts  case  of  Howarth  v.  Lombard, 
supra,  and  k[ndred  cases,  and  the  one  at 
bar,  in  tbe  fact  that  when  the  stock  waa 
acquired  in  that  case  a  statutory  provision 
waa  already  in  existence  which  made  the 
stockholder  liable  to  an '  assessment  in  a 
proceeding  in  which  the  stockholder  was 
represented  by  the  corporation.  But,  as  we 
have  said,  keeping  within  th«  constitutional 
measure  of  liability,  it  was  within  the  pow* 
er  of  the  legislature  of  Minnesota  to  make 
provisions,  within  tbt^  limits  of  due  process 
of  law,  for  the  liquidation  of  the  affairs  of 
the  corporation  in  a  proceeding  In  the  state 
of  its  origin,  wherein  members  of  the  corpo* 
ration  should  be  sufficiently  represented  by 
the  presence  of  the  corporation  itself.  This 
praulice  has  the  sanction  of  the  courts,  as 
we  have  already  shown-  It  is  substantially 
the  procedure  authori^eed  by  the  national 
banking  net,  except  that  the  Comptraller 
of  the  Currency  takes  the  place  of  the 
court,  and  J  without  the  presence  of  the 
stockholders,    makes    a    conclusivo    assess^ 
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ment.  We  eannot  find  any  constitutional 
right  belonging  to  the  stockholder  which 
is  violated  by  this  change  in  the  character 
and  nature  of  the  remedy  against  him. 

By  becoming  a  member  of  a  Minnesota 
corporation,  and  assuming  the  liability  at- 
taching to  such  membership,  he  became  sub- 
ject to  such  regulations  as  the  state  might 
lawfully  make  to  render  the  liability  ef- 
fectual. 

It  is  further  urged  that  in  imposing  upon 
the  stockholder  the  additional  expense  in  a 
proceeding  where  the  expenses  incident  to 
the  enforcement  of  the  liability  in  other 
[584] states,  *and  against  other  parties,  are  taken 
into  consideration  and  included  in  the  es- 
timate, there  is  an  unwarranted  increase  in 
the  amount  which  could  be  recovered 
against  the  stockholder  under  the  former 
statute.  But  remembering  at  all  times  that 
the  obligation  of  the  shareholder  was  the 
creature  of  the  Constitution  of  Minnesota, 
we  think  the  fact  that  the  additional  ex- 
penses were  included  in  the  assessment  can- 
not operate  to  defeat  it.  Such  expenses  are 
incident  to  the  ascertainment  of  the  trust 
fund,  which  it  is  necessary  to  realize  from 
the  liability  of  stockholders,  and  as  long  as 
these  expenses  are  kept  within  the  amount 
of  the  original  liability  no  legal  right  is 
violated.  League  v.  Texas,  184  U.  S.  156, 
46  L.  ed.  478,  22  Sup.  Ct.  Rep.  475;  Rich- 
mond T.  Irons,  121  U.  S.  27,  30  L.  ed.  864, 
7  Sup.  Ct.  Rep.  788:  King  v.  Pomeroy,  58 
C.  C.  A.  201),  121  Fed.  287. 

It  is  objected  that  the  receiver  cannot 
bring  this  action,  and  Booth  v.  Clark.  17 
How.  322,  15  L.  ed.  164:  Hale  v.  Allinson, 
188  U.  S.  56.  47  L.  ed.  380.  23  Sup.  Ct.  Rep. 
244;  and  Cnat  Western  Min.  &  Mfg.  Co. 
V.  Harris.  1<>8  V.  S.  5G1,  4i»  L.  ed.  1163,  25 
Sup.  Ct.  Rep.  770,  are  cited  and  relieil  upon, 
liiit  in  each  and  all  of  these  cases  it  was 
1m*1(I  that  a  chancery  receiver,  having  no 
(it her  authority  than  that  which  would  arise 
from  his  appointment  as  such,  could  not 
maintain  an  action  in  another  jurisdiction. 
In  this  case  the  statute  confers  the  right 
upon  the  refci\er,  as  a  (]uasi  assignee,  and 
representative  of  the  creditors,  and.  as  such, 
vested  with  the  authority  to  maintain  an 
action.  In  such  case  we  think  the  receiver 
may  sue  in  a  foreign  jurisdiction.  Relfe  v. 
Itinidle  (Life  Asso.  of  America  v.  Rundle) 
lO.T  U.  S.  222,  226.  26  L.  ed.  337,  339;  How- 
orth  V.  Lombard,  supra;  Howarth  v.  Angle, 
ICJ  X.  Y.  179,  182,  47  L.R.A.  725.  56  N.  E. 
4S!». 

It  is  also  contended  that  the  action  is 
lijirren  by  the  statute  of  the  state  of  New 
York,  limiting:  to  two  years  the  right  to 
brinp  an  action  for  a  debt  of  a  corporation 
after  the  defendant  C(>ased  to  be  a  stock- 
holder. We  do  not  think  the  provision  of  the 
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statute  (N.  T.  Iawb  1892,  diap.  688.  i  SS) 
relied  upon  ooTers  these  cams.  It  evideatly 
refers  to  domestic  corporations  proiidsd 
for  in  reference  to  the  stockholder's  liabilitj 
created  by  the  preceding  section  of  the  saae 
chapter.  The  cause  of  action  did  not  acerw 
until  the  receiver  could  sue  *upon  the  sisrM  [I 
ment  after  the  stockholder  had  failed  to 
pay,  as  required  by  the  order  of  the  Mmoe- 
sota  court  of  December  22,  1902.  King  v. 
Pomeroy,  supra.  Under  the  New  York  stat- 
ute of  limitations  there  was  six  yean  la 
which  to  bring  the  action  after  it  accmed, 
under  i  382  of  the  Code,  the  MinncsoU 
Thresher  Manufacturing  Company  not  be- 
ing a  ''moneyed  corporation  or  bankiag 
association"  within  i  394.  Piatt  t.  Wilmot, 
103  U.  S.  603,  48  L.  ed.  809,  24  Sup.  a.  Be|L 
542. 

The  present  suits  were  brought  a  little 
more  than  one  year  after  the  causes  of  ac- 
tion accrued. 

Other  objections  are  urged  as  to  the  as- 
ture  of  the  proceedings  in  the  eoort  of 
Washington  county,  Bfinnesota.  in  wbieh 
the  original  order  was  made.  We  hate  es- 
amined  them  and  think  none  of  then  go  to 
the  jurisdiction  and  authority  of  the  conit. 
or  are  such  as  would  invalidate  the  order  of 
assessment  made  therein  when  sued  vpos 
in  another  jurisdiction. 

In  what  we  have  said  we  have  aotictd 
the  principal  objections  made  to  the  rs- 
forcement  of  the  order  of  the  HinncMCs 
court  in  another  jurisdiction,  and.  findiag  s* 
error  in  the  judgment  of  the  court  bek>v. 
it  is  affirmed. 

Mr.  Justice  Holmes: 

I  regret  that  the  court  has  thoogU  t 
unnecessary  to  state  specifically  what  en- 
tract  the  stockholder  is  supposed  to  hiit 
made,  as  different  difficulties  besH  the  dif- 
ferent views  that  might  be  taken.  It  wttm 
to  me  hard  to  reconcile  the  const mctin 
adopted  with  that  giren  to  the  strosfff 
words  of  §  5151  of  the  national  bank  sil 
(U.  8.  Rey.  Stat.  I  5151,  U.  S.  Conp.  9tot 
1901,  p.  3466)  in  Mcaaine  t.  Rankin.  19!  H 
S.  154,  161,  49  L.  ed.  702,  705.  25  Sapi  Ct 
Rep.  410.  But,  under  the  eireumataaeHL  1 
shall  say  no  more  than  that  I  doolt  tbt 
result. 


*LOUISA  SAUER,  Gertrude  Craas.  hiM^10 

ually  and  as  Administratrix  of  Gfocft  W. 

Sauer,  Deceased,  et  aL,  Fiflii.  la  Brr., 

▼. 

uiTX  OF  NEW  YORK. 

(Sea  8.  C.  Reporter's  sd.  536-MO.I 

Error  to  state  court*— followiag  stall  o^ 
decisions. 
L  The  dedsfana  of  the  Mgbcsl  ce«td[ 


1906. 


Saukb  t.  Nrw  TosK, 


a  state  that  an  owner  of  land  abutting  on 
a  city  street  has  no  ^naement  of  light,  air, 
and  access  as  against  the  public  iiae  of  the 
street,  or  any  structure  which  may  he 
erected  thereon  to  subserve  and  promote 
that  public  use,  are  condusive  upon  th€  Su- 

Sreme  Court  of  the  United  State^^,  when 
etermining,  on  writ  of  error  to  the  state 
court y  whether  such  abutting  owner  has 
been  depriyed  of  his  property  without  due 
process  of  law  by  the  erection  in  the  street 
of  an  elevated  iron  viaduct  for  general  pub- 
lic use  under  the  authoHty  of  a,  statute 
which  makes  no  provision  for  compensation 
to  abutting  owners. 

Constitutional   law — due    process   of   law^ 
erection  of  viaduct  in  city  street. 

2.  An  abutting  owner  m  not  deprived 
of  his  property  without  due  process  of  law 
by  the  erection  by  a  municipality  in  a  city 
street,  under  the  authority  of  a  statute 
which  makes  no  provision  for  compensation 
to  abutting  owners,  of  an  elevated  iron  via- 
duct for  general  public  use,  by  which  trav- 
elers are  enabled  to  use  aueh  street  in  con- 
nection with  other  streets  from  which  it  has 
previously  been  disconnected,  where,  under 
the  law  of  the  state  aa  laid  down  by  its 
highest  court,  abutting  owners  have  no  ease- 
ment of  light,  air,  or  access  as  against  any 
improvement  of  the  street  for  the  purpose 
of  adapting  it  to  public  traveU 
Constitutional  law — impairment  of  contract 

obligations-H:hange  of  judicial  decision. 

3.  Contract  rights  are  not  unconstitu- 
tionally impaired  by  a  decision  of  the  state 
court  which  denies  compensation  to  an 
abutting  owner  for  the  erection  by  a  mu- 
nicipality in  a  city  street  of  an  elevated 
iron  viaduct  for  genenil  public  use*  by  which 
travelers  are  enabled  to  use  such  street  in 
connection  with  other  streets  from  which 
it  had  previously  been  disicannpcteil,  where 
that  court,  although  it  had  held  before  Bueh 
abutting  owner  acquired  his  title  that  the 
contract  of  the  owner  of  land  abutting  on 
city  stress  entitled  him  to  the  right  of  un- 
impaired access  and  miinterrupted  circula- 
tion of  light  and  air  iis  against  an  elevated 
structure  erected  for  the  exclusive  use  of  a 
private  corporation,  had  carefully  refrained 
from  holding  that  he  had  the  same  right  as, 
against  a  similar  structure  erected  for  the 
purpose   of   pul)lic   travel,   and   had   pointed 


out  plainly  the  ensentkl  distinction  between 
the  two  cases. 

[No.  130.] 

Argued  December  12,  13,  1900.  Ordered  for 
reargument  January  7,  1007.  Reargued 
March  21,  1907*    Decided  May  27,  1907. 

IN  ERROR  to  the  Supreme  Court  of  tha 
State  of  New  York  to  review  a  judg- 
ment entered  pursuant  to  the  mandate  of 
the  Court  of  Appeals  of  that  state,  which 
had  aflfirmed  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court.  First  De* 
partment,  which  bad  in  turn  affirmed  a 
judgment  of  a  Special  Term  of  the  Su- 
preme Court  held  in  and  for  the  county 
of  New  York,  dismissing  the  tomplaint  in 
an  action  by  an  abutting  owner  to  enjoin 
the  city  of  New  York  from  maintatning 
an  elevated  iron  viaduct  in  a  dty  street, 
or^  in  the  alternative^  for  the  recovery  of 
daiuagea.     Affirmed. 

Sec  same  case  below  in  Appellate  Divi- 
sion, 90  A  pp.  Div.  3<i,  85  N,  Y.  Supp.  63*1;  in 
Court  of  Appeals,  180  N.  Y.  27,  70  L.R.A. 
717,  72  N.  E.  579* 


Statement  by  Mr.  Justice  Moody; 

George  W.  Sauer,  the  intestate  of  the 
plaint! fTs  in  error  (hereafter  called  the 
p^aintiflT),  hecame,  on  July  1,  18B6,  the 
owner  in  fee  simple  of  a  parcel  of  land  on 
the  corner  of  One  Hundred  and  Fifty -ftfth 
street  and  Eighth  avenue^  in  the  city  of 
Now  York.  There  was  then  upon  the  land 
a  building  used  as  a  place  of  public  re- 
port. The  city  of  New  York  was  and  la 
the  owner  of  the  fee  of  One  Hundred  and 
Fifty-fifth  street  and  Eighth  avenue,  which 
it  holda  in  trust  for  the  public  for  higb- 
waja. 

Before  the  passage  of  the  act  hereinafter 
referred  to  One  Hundred  and  Fifty -fifth 
street  had  been  graded  from  Eighth  •avenue [537) 
in  a  westerly  direction,  until  it  reached  a 
high,  and,  for  street  sues,  impassable,  bluflf, 
on   the  summit  of  which   ran   St.  Nicholas 


Note. — On  what  questions  the  Federal 
Siipn^me  Court  will  consider  in  reviewing 
the  judgments  of  state  courts — see  note  to 
State  ex  rel.  Hill  v.  Dockfry,  63  L.R.A. 
.571. 

As  to  state  decisions  and  laws  as  rules  of 
decision  in  Federal  courts — see  notes  to  Wil- 
son V.  Porrin,  11  C.  C.  A.  71;  Hill  v.  Kite, 
29  C.  C.  A.  553:  OrifTin  v.  Overman  Wlieel 
€o.  9  C.  C.  A.  548;  Elmendorf  v.  Taylor,  6 
L.  ed.  U.  S.  290;  Jackson  ex  dem.  St.  John 
V.  Chew,  6  L.  ed.  U.  S.  583;  Forepaugh  v. 
T>laware,  L.  &  W.  R.  Co.  5  L.R.A.  508,  and 
Mitchell  V.  Burlin^Hon,  18  L.  ed.  U.  S.  351. 

As  to  what  constitutes  due  process  of  law 
— see  notes  to  People  v.  O'Brien,  2  L.R.A. 
:206  U.  S. 


255;  Kuntz  v.  Sumption,  2  L.R.A.  655;  Re 
Gannon,  5  L.R.A.  359;  Ulman  v.  Baltimore, 
11  L.R.A.  224;  Oilman  v.  Tucker,  13  L.R.A. 
304;  Pearson  v.  Yewdall,  24  L.  ed.  U.  S. 
436 ;  and  Wilson  v.  North  Carolina,  42  L.  ed. 
U.  S.  865. 

As  to  what  use  of  a  street  or  highway 
constitutes  an  additional  burden — ^see  note 
to  Western  R.  Co.  v.  Alabama  G.  T.  R.  Co. 
17  L.R.A.  474. 

On  impairment  of  contract  obligations  by 
change  of  judicial  decision — see  notes  to 
Allen  V.  Allen,  16  L.R.A.  646;  Swanson  v. 
Ottumwa,  5  L.R.A.(N.S.)  860;  Mitchell  v. 
Burlington,  supra;  and  Los  Angeles  v.  Los 
Angeles  City  Water  Co.  44  L.  ed.  U.  8.  886. 

1177 


637,  538 


Supreme  Covrt  of  the  C.^hted  Stat 


Oct.  Tmi. 


place,  a  public  highway.  The  street,  as 
laid  out  on  the  records,  ascends  the  bluflf, 
and  continues  westerly  to  the  Hudson 
river.  It  extends  easterly  to  the  Harlem 
river  at  a  point  where  the  river  is  bridged 
by  McComb's  Dam  bridge. 

In  1887  the  legislature  of  the  state  of 
New  York  enacted  a  law  which  authorized 
the  city  of  New  York,  for  the  purpose  of 
improving  and  regulating  the  use  of  One 
Hundred  and  Fifty-fifth  street,  to  construct 
over  said  street  from  St.  Nicholas  place  to 
McComb's  Dam  bridge  an  elevated  iron  via- 
duct for  the  public  travel,  with  the  proviso 
that  no  railways  should  be  permitted  upon 
it.  There  was  no  provision  for  damages  to 
the  owners  of  land  abutting  on  the  street. 
Subsequently  the  viaduct  was  constructed; 
resting  upon  iron  columns  placed  in  the 
roadway.  The  surface  of  the  viaduct  con- 
sisted of  asphalt  and  paving  blocks  laid  on 
iron  beams.  Opposite  the  plaintiffs  land  it 
is  63  feet  wide  and  about  50  feet  above  the 
surface  of  the  original  street,  which,  except 
as  interfered  with  by  the  viaduct,  remains 
unobstructed  for  public  travel.  At  the 
junction  of  the  street  with  Eighth  avenue 
it  is  widened  into  a  quadrangular  platform, 
80  by  160  feet  in  extent.  Near  the  plain- 
tiff's land  the  viaduct  may  be  reached  by 
a  stairway.  By  the  construction  and  main- 
tenance of  the  viaduct  the  plaintiff's  access 
to  his  land  and  the  free  and  uninterrupted 
use  of  light  and  air  have  been  impaired,  and 
the  value  of  his  property  has  been  decreased 
by  reason  of  the  dust,  dirt,  and  noise  oc- 
casioned by  the  structure.  This  action  was 
brought  to  enjoin  the  defendant  from  main- 
taining the  viaduct,  or,  in  the  alternative, 
for  the  recovery  of  damages  caused  by  it. 
There  was  judgment  for  the  defendant  by 
the  supreme  court,  affirmed  by  the  appel- 
late division  and  the  court  of  appeals.  180 
N.  Y.  27,  70  L.R.A.  717,  72  N.  E.  570.  After 
the  last  decision  the  case  was  remitted  to 
the  supreme  court,  where  there  was  final 
judgment  for  the  defendant,  arid  it  is  now 
here  on  writ  of  error  under  the  claim  that — 
[538]  'First,  Plaintiff  has  been  deprived  of  his 
property  without  due  process  of  law,  in 
violation  of  §  1  of  the  14th  Amendment  to 
the  Constitution  of  the  I'nited  States;  and 
Second.  That  the  act  under  which  the 
viaduct  was  const ruc-ted,  as  const nied  by 
the  court,  impairs  the  obligation  of  a  con- 
tract, in  violation  of  §  10,  article  1,  of 
the  Constitution  of  the  I'nited  States. 

Mr.  Abram  I.  Elkus  argued  the  cause, 
and,  with  ^fr.  Carlisle  J.  Gleason,  filed  a 
brief  for  plaintiffs  in  error: 

The  New  York  courts  have  repeatedly 
declared  that  the  proceedings  under  which 
■treets  in  New  York  city  have  been  opened 
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constitute    a   contract    with    the   abuttiig 
owners. 

Story  V.  New  York  Elev.  R.  Co.  90  X.  T. 
160,  43  Am.  Rep.  14G;  Lahr  v.  Metropulitai 
Elev.  R.  Co.  104  N.  Y.  268.  10  X.  E.  5S8. 

The  plaintiffs  are  entitled  to  enfont 
this  contract. 

United  SUtes  t.  niinois  C.  R.  Co.  154  U. 
S.  225,  238,  38  L.  ed.  971,  973,  14  S19.  OL 
Rep.  1015;  Fisk  v.  Jefferson,  116  U.  S.  U^ 
29  L.  ed.  587,  6  Sup.  a.  Rep.  329. 

By  the  law  of  New  York,  the  owiier  rf 
premises  abutting  upon  the  publie  ftieet 
has  easements  of  light,  air,  and  aeeea  ia 
the  street,  and  these  easementa  an  prop- 
erty within  the  protection  of  the  CoMti- 
tution. 

Story  V.  New  York  Elev.  R.  Co.  90  N.  T. 
122;  Lahr  v.  Metropolitan  Elev.  R.  Ga 
supra;  Kane  v.  New  York  Elev.  R.  On.  U 
N.  Y.  164,  11  LJLA.  640,  26  N.  E.  278; 
Muhlker  v.  New  York  &  H.  R.  Oto.  197 
U.  S.  544,  49  L.  ed.  872,  25  S19.  CL  Bip^ 
522. 

By  the  law  of  New  York  the  hnildi^  if 
an  elevated  railroad  is  a  use  of  the  strssti 
inconsistent  with  the  covenant  that  thiy 
shall  be  maintained  as  open  puhUe  itrsstoy 
and  is  also  a  taking  of  plaintiffs'  proptrtj. 

Story  V.  New  York  Elev.  R.  Ooi  and 
Muhlker  v.  New  York  &  H.  R.  06. 

It  was  not  the  raUroad,  but  the 
nent  structure,  which  formed  the  basis  of 
the  elevated  railroad  deeiaiona. 

This  is  completely  established  bj  the  ds^ 
cisions  in  the  case  of  railroad  tracks  Isil 
in  the  surface  of  the  street,  when  it  h 
held  that  an  abutter  cannot  recDvsr. 

Kellinger   v.    Forty -second    Street   ft  G. 
Street  Ferry  R.  Co.  50  N.  Y.  206;  Fobci  v. 
Rome,  W.  ft  O.  R.  Co.  121  N.  Y.  505. 8  LJU. 
453,  24  N.  E.  919. 
.  The  purpose  of  the  structure  ia 
rial;  it  is  the  permanent  interfa 
the  abutter's  easements  whieh  is 

Fobes  V.  Rome,  W.  ft  O.  R.  Go.  121  N.  Y. 
517,  8  LJLA.  453,  24  N.  E.  919;  MnUkir 
v.  New  York  ft  H.  R.  Go.  197  U.  &  5li 
568,  49  L.  ed.  872,  877,  25  Sup.  OL  It^ 
522. 

The  conceded  facts,  repeated  in  the  tiiil 
court's  findings  of  fact,  reoogniaed  by  Mfc 
the  appellate  division  and  the  court  of  sp> 
peals,  together  with  the  physica] 
ter  of  the  viaduct,  show 
destruction  of  the  abutter^  easMMli  tl 
light,  air,  and  access. 

The  elevated  railroad 
such  an  injury  to  be  a  taking  of  piupwllt 
as  well  aa  a  breach  of  the  aoaliMt  H 
maintain  the  streets  as  open  striits  lUi 
court  has  in  three 
sustained  this  view. 

Muhlker  V.  New  York  4  H.  &  Ok  MT 
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U.  S.  644,  49  L.  ed.  872,  25  Sup.  Ct,  R^p. 
522;  Birrell  v.  New  York  &  H,  R.  Co.  19S 
U.  S.  300,  49  L.  ed.  1096,  25  Sup.  a.  Rep. 
667. 

The  obligation  to  compensate  plaintiffs 
for  the  destruction  of  these  easeroeutfl 
cannot  be  avoided  upon  the  ground  that 
the  viaduct  is  a  proper  street  itB&. 

Knox  V.  New  York,  55  Barb.  404;   Man 
hattan  R.  Co.  v.  New  York,  89  Him,  429, 
35  N.  Y.  Supp.  505;  Muhlker  v.  New  York 
&  H.  R.  Co.  and  Birrell  v.  New  York  & 
H.  R.  Co.  supra. 

The  construction  of  a  statute  by  a  state 
court  becomes  a  part  of  the  statute^  jind 
rights  acquired  under  it  may  not  bp  im- 
paired by  a  change  of  construct  ion. 

Ohio  Life  Ins.  &  T.  Co.  v,  l>bolt,  16 
How.  416,  14  L.  ed.  997;  Gelpcke  v.  Du- 
buque, 1  Wall.  175,  17  L.  ed.  520;  Louis 
iana  v.  Pilsbury,  K)5  U.  S.  278 »  26  L.  ed- 
1090. 

Messrs.  Henry  B.  Anderson  and  Chand- 
ler P.  Anderson  filed  a  brief  on  bohalf  of 
certain  property  owners  similarly  aittifited 
to  plaintiffs  in  error. 

Mr.  Theodore  Connoly  argued  the  cause, 
and,  with  Mr.  Terence  Farley »  filed  a  brief 
for  defendant  in  error: 

Consequential  damages  caused  by  the 
construction  or  maintenance  of  a  public 
improvement  authorized  by  statute  does 
not  constitute  a  "taking**  within  the  mean- 
ing of  the  constitutional   provision. 

Radcliff  V.  Brooklyn,  4  N.  Y.  195,  53  Am. 
Dec.  357;  Uppington  v.  New  York.  105  N. 
Y.  222,  53  L.R.A.  550.  59  N.  E.  91;  North- 
ern  Transp.  Co.  v.  Chicago.  09  U.  S.  (535- 
642,  25  L.  ed.  33G-338;  Gibson  v.  United 
8t at(s,  IGfi  U.  S.  2G9,  275.  41  L.  i^d.  »9G, 
1002.  17  Sup.  Ct.  Rep.  578;  Waba^ili  FL  Co. 
V.  Defiance,  167  U.  S.  88,  42  L.  e(L  87,  17 
Sup.  Ct.  Kep.  748;  Baiiman  v.  Roiia,  167 
U.  S.  548,  587,  42  L.  ed.  270,  287,  17  Sup. 
Ct.  Rep.  HOG;  Meyer  v.  Richmond,  172  U,  S, 
82.  07.  43  L.  ed.  374,  380,  19  Sup.  Qf,  Rep. 
l(i(i;  Scnuiton  v.  Wheeler,  170  U.  S,  141, 
155.  45  L.  ed.  120,  134,  21  Rup,  Ct.  Rep, 
4S;  Clnca<:j().  I'».  &  ().  R.  Co.  V.  IJliriui^,  200 
U.  S.  5G1,  5^:\.  50  L.  ed.  59G.  fiOo,  2G  Sup. 
Ct.  R<'p.  341;  West  Chicatro  Street  R.  Co. 
V.  Illinois,  210  U.  S.  50G-526,  50  h,  rd.  S45- 
853,  20  Sup.  Ct.  Rep.  518;  2  Dill.  Mun- 
Corp.  4th  ed.  p.  1233;  Cooley,  Const.  Lini. 
7th  ed.  800:  Seldeu  v.  Jacksonville.  29  Fla. 
558,  14  L.r!a.  370,  29  Am.  St,  Rep.  278,  10 
So.  457;  Garrett  v.  Lake  Roland  Elev.  R. 
Co.  79  Md.  277,  24  L.R.A.  39G,  29  All.  330; 
Willis  V.  Winona  City,  59  Minn.  27.  26 
L.R.A.  142,  60  N.  W.  814;  Brand  v.  Alult- 
nomah  County,  38  Or.  79,  50  L.R.A.  389, 
84  Am.  St.  Rep.  772,  GO  Pac.  3J>0,  G2  Pac, 
209;  Mead  v.  Portland,  45  Or.  1,  70  Pac, 
J47,  Affirmed  in  200  U.  S.  148,  60  L.  ed. 
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413,  26  Sup.  Ct.  Rep,  171;  Home  Bldg.  & 
Ct>i3veyance  Co.  v.  RuanokG,  91  Va.  01,  27 
L.ll,A,  551,  20  S.  E.  m:^i  Colclough  t,  Mil- 
waukee, 92  Wis.  182.  05  N.  W.  1039;  Wa- 
Hah  V.  Milwaukee,  95  Wis.  16,  69  N,  W. 
SIS, 

In  tolving  the  queBtion  as  to  wbat  h  m 
proper  and  public  use  of  the  streets,  re- 
^.rurd  must  be  bad  to  the  clxanging  condi- 
tions  of  city  life. 

Sun  Prmting  &  Pub,  As&o-  y.  New  Yorkp 
152  N.  Y.  257."  37  L.R.A.  788,  46  N.  K.  499; 
Seara  v,  Crockor,  1S4  Aiass.  5SG,  100  Ahl 
St.  Rep,  S77|  69  N,  E.  327. 

The  use  inade  of  the  viaduct  is  strictly 
a  street  use,  and,  so  far  as  the  public  ia 
coneernedj  it  differs  in  no  rcspc<;t  from  tbd 
ordinary  use  of  a  public  itreet> 

DeLucca  T.  North  Little  Hock,  142  Fed, 
003. 

The  difference  in  character  of  a  viaduct 
used  as  a  public  street  and  of  a  viaduct 
used  for  railroad  purposes  is  well  illua- 
trated  by  an  examination  of  two  New 
York  cases. 

Reining  v.  New  York,  L.  &  W.  R.  Ca 
128  N.  Y.  157,  14  L.R.A.  133,  28  N,  E.  040; 
Talbot  V.  Hew  York  &  H.  R,  Co.  151  N.  Y- 
155,  45  N.  E.  3S2. 

While  tiie  ititerpretation  of  a  local  or- 
dinance or  a  statute  by  the  highest  court 
of  the  state  is  not  indisputable,  and,  even 
though  it  may  conflict  with  other  decisiona 
of  the  courts  of  the  state,  if  it  does  not 
conflict  with  any  decision  made  prior  to 
the  int'cptiou  of  the  rights  Involved,  this 
court  will  lean  to  an  agreement  with  the 
state  court. 

Mead  y,  Portlnnd,  200  U.  S,  14S,  163.  50 
L.  ed,  413,  420,  26  Sup.  Ct.  Rep.  171;  Bur- 
gess V.  Seligman,  107  U.  S.  20,  27  L.  ed. 
350,  2  Sup.  Ct.  Rep.  10. 

Mr.  Justice  Moody,  after  making  the  fore- 
going statement,  deliTered  the  opinion  of 
the   court: 

The  acta  of  the  defendant  for  which  the 
plaintiff  sought  a  remedy  in  the  courts  of 
New  York  may  be  simply  stated.  The  plain- 
Li  IT  owned  land  with  buildings  thereon  situ* 
ated  at  tbe  ju  net  ton  of  One  Hundred  and 
Fifty 'flfth  street  and  Eight b  avenue,  two 
public  highways ,  in  wbicb  tUe  fee  was  vc-st^ 
ed  in  the  city  upon  the  trust  that  tbey 
should  be  forever  kept  open  as  puhHc 
streets.  Aa  One  Hundred  and  Fifty- fifth 
street  was  graded  at  tbe  time  the  plaintiff 
acquired  his  title,  it  was  isolated  to  a  con- 
siderable extent  from  the  street  system  of 
the  city.  Its  west  end  ran  into  a  high  and 
practically  impassable  bluff,  whteh  rendered 
further  progress  in  that  direction  impos* 
8ible.  The  east  end  ran  to  the  bank  of  tho 
Harlem   river   at   a   grade    which    rendered 
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access  to  McGomb's  Dam  bridge,  which 
crossed  the  river  at  that  point,  impossible. 
Under  legislative  authority  the  city  con- 
structed, solely  for  public  travel,  a  viaduct 
over   One    Hundred   and   Fifty -fifth   street, 

[642]  beginning  at  *the  bridge  and  thence  running 
\\ith  gradual  ascent  to  the  top  of  the  bluff. 
This  viaduct  enabled  travelers  to  use  One 
Hundred  and  Fifty-fifth  street,  in  connec- 
tion with  other  streets  of  the  city,  from 
which  it  had  previously  been  disconnected. 
The  viaduct  rested  upon  columns  planted  in 
the  street,  and  they,  and  the  viaduct  itself, 
to  a  material  extent,  impaired  the  plain- 
tifTs  access  to  his  land  and  the  free  admis- 
sion to  it  of  light  and  air.  The  plaintiff, 
in  his  complaint,  alleged  that  this  structure 
was  unlawful,  because  the  law  under  which 
it  was  constructed  did  not  provide  for  com- 
pensation for  the  injury  to  his  private  prop- 
erty in  the  easements  of  access,  light,  and 
air,  appurtenant  to  his  estate.  The  court 
of  appeals  denied  the  plaintiff  the  relief 
which  he  sought,  upon  the  ground  that,  un- 
der the  law  of  Xew  York,  he  had  no  ease- 
ments of  access,  light,  or  air,  as  against  any 
improvement  of  the  street  for  the  purpose 
of  adapting  it  to  public  travel.  In  other 
words,  the  court  in  effect  decided  that  the 
property  alleged  to  have  been  injured  did 
not  exist.  The  reasons  upon  which  the  de- 
cision of  that  court  proceeded  will  appear 
by  quotations  from  the  opinion  of  the 
court,  delivered  by  Judge  Haight.  Judge 
Hai>rht   said: 

**The  fee  of  the  street  having  been  ac- 
quired according  to  the  provisions  of  the 
statute,  we  must  assume  that  full  compen- 
sation was  made  to  the  owners  of  the  lands 
through  which  the  streets  and  avenues  were 
laid  out.  and  that  thereafter  the  owners 
of  lands  abutting  thereon  hold  their 
titles  subject  to  all  of  the  legitimate  and 
proper  uses  to  which  the  streets  and  pub- 
lic highways  may  be  devoted.  As  such 
owners  they  are  subject  to  the  right  of  the 
public  to  grade  and  improve  the  streets, 
ami  they  are  presumed  to  have  been  com- 
pensated for  any  future  improvement  or 
chancre  in  the  surface  or  grade  rendered  nec- 
essary for  the  convenience  of  public  travel, 
especially  in  cities  where  the  growth  of  pop- 
ulation increases  the  use  of  the  highways. 
The  rule  may  be  different  as  to  peculiar  and 
extraordinary  changes  made  for  some  ulte- 
rior purposes  other  than  the  improvement  of 

[543] the  street,  as,  for  instance,  'where  the  nat- 
ural surface  has  been  changed  by  artificial 
means,  such  as  the  construction  of  a  rail- 
road embankment,  or  a  bridge  over  a  rail- 
road, making  elevated  approaches  neces- 
sary. But  as  to  changes  from  the  natural 
contour  of  the  surface,  rendered  necessary 
in  order  to  adapt  the  street  to  the  free  and 
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easy  passage  of  the  public,  they  may  be 
lawfully  made  without  additional  compen- 
sation to  abutting  owners,  and  for  that  pur- 
pose   bridges    may    be    constructed    over 
streams  and  viaducts  orer  ravines,  with  ap- 
proaches thereto  from  intersecting  streets 
.    .    .    In  tlw  case  under  eonsideration,  ii 
we  have  seen.  One  Hundred  and  Fifty-flfth 
street  continued  west  to  Bradhurst  avenue. 
There  it  met  a  steep  bluff  70  feet  high,  oa 
the  top  of  which  was  St.  Nicholas  piaea 
The  title  of  the  street  up  the  bluff  had  beei 
acquired   and   recorded,  but   it    had   never 
been  opened  and  worked  as  a  street.    The 
bluff  was  the  natural  contour  of  the  sur- 
face, and,  for  the   purpose  of   fadlitaiing 
easy  and  safe  travel  of  the  public  from  St. 
Nicholas  place  to  other  portions  of  the  city, 
the  legislature  authorized  the  construct ioa 
of  the  viaduct  in  question.     It  is  devoted 
to  ordinary  traflSc  by  teams,  vehicles,  end 
pedestrians.     It  is  prohibited   for  railroad 
purposes.     It  is  one  of  the  uses  to  vhiek 
public  highways  are  primarily  opened  and 
devoted.    It  was  constructed  under  legiala- 
tive  authority,  in  the  exercise  of  gorem- 
mental  powers,  for  a  public  purpose.    It  ii 
not,  therefore,  a  nuisance,  and  the  plaiatif 
is  not  entitled  to  have  its  maintenanee  ci- 
joined  or  to  recover  in  this  action  the  cos- 
sequential  damages  sustained." 

The  plaintiff  now  contends  that  the  jodg" 
ment  afterwards  rendered  by  the  sopreai 
court  of  New  York,  in  conformity  with  the 
opinion  of  the  court  of  appeals,  denied 
rights  secured  to  him  by  the  Federal  Ooi- 
stitution.  This  contention  presents  the  os- 
ly  question  for  our  determination,  and  thi 
correctness  of  the  prindplea  of  local  lasd 
law  applied  by  the  state  courts  is  not  opM 
to  inquiry  here,  unless  it  has  some  beari4 
upon  that  question.  But  it  nay  not  k 
inappropriate  to  say  that  the  decision  tf 
the  court  of  appeals  seems  to  be  in  full  k- 
cord  *with  the  decisions  of  all  other  eovtiIiMi 
in  which  the  same  question  has  arisen.  The 
state  courts  have  uniformly  held  that  the 
erection  over  a  street  of  an  elevated  ris- 
duct,  intended  for  general  puUle  travel*  asd 
not  devoted  to  the  esclnaiTe  use  of  a  yri-  • 
vate  transportation  eorpomtkni,  Is  a  kJM- 
mate  street  improvement,  e<|aivmieat  te  ■ 
change  of  grade;  and  that,  aa  in  the  on 
of  a  change  of  grade,  aa  owner  of  lul 
abutting  on  the  street  ia  not  entlthl  Ii 
damages  for  the  inpalraMBt  of  aesHi  Ii 
his  land  and  the  lesaeaing  of  tiM  elicrii* 
tion  of  light  and  air  of«r  H.  BMm  v. 
Jacksonville,  28  Fla.  568,  14  LJLA.  STU  • 
Am.  St.  Rep.  278,  10  So.  487;  WBHi  f- 
Winona  aty,  89  lOan.  H,  18  ULA.  Ml 
60  N.  W.  814;  Cokloagh  ▼.  MUwanhni « 
Wis.  182,  65  N.  W.  1088;  Walish  ▼.  IB- 
waukee,  95  WU.  16^  68  N.  W.  818;  Wm 
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Bldg.  &  CJonveyance  Co.  v.  Roanoke,  91  Va, 
62,  27  L.R.A.  661,  20  S.  E.  805  (cited  witb 
apparent  approval  by  this  court  in  ML>>er 
V.  Richmond,  172  U.  S.  82-05,  43  L,  ed.  374- 
879,  19  Sup.  a.  Rep.  106h  Willets  Mfg 
Co.  V.  Mercer  County,  62  N.  J.  L,  05,  40 
Atl.  782;  Brand  v.  Multnomah  Ckiunty,  3S 
Or.  79,  60  LJI.A.  389,  84  Am.  St.  Rep.  772, 
60  Pac.  290,  62  Pac.  209;  Mead  v.  Portland, 
46  Or.  1,  76  Pac.  347  (Affirmed  by  thia  court 
in  200  U.  S.  148,  60  L.  ed.  413,  26  Sup.  Ct. 
Rep.  171);  Sears  v.  Crocker,  184  Maea.  688, 
100  Am.  St.  Rep.  677,  69  N.  K  327; 
(Semhle)  DeLucca  v.  North  Little  Rock,  142 
Fed.  697. 

The  case  of  Willis  v.  Winona  is  emgular- 
ly  like  the  case  at  bar  in  its  esaentia]  facts. 
There,  as  here,  a  viaduct  was  constructed, 
connecting  by  a  gradual  ascent  the  level  of 
a  public  street  with  the  level  of  a  public 
bridge  across  the  Mississippi.  An  owner  of 
land  abutting  on  the  street  over  which  the 
viaduct  was  elevated  was  dented  compen- 
sation for  his  injuries,  Mr.  Justice  Mitchell 
saying: 

"The  bridge  is  just  as  much  a  public 
highway  as  is  Main  street,  with  which  it 
connects;  and,  whether  we  4/rinaider  the  ap- 
proach as  a  part  of  the  former  or  of  the 
latter,  it  is  merely  a  part  of  the  highway. 
The  city  having,  as  it  was  authorized  to  dOt 
established  a  new  highway  acroas  the  Mis- 
sissippi river,  it  was  necessary  to  connect 
it,  for  purposes  of  travel,  with  Main  and 
the  other  streets  of  the  city.  This  it  has 
done,  in  the  only  way  it  could  have  been 
done,  by  what,  in  effect,  amounts  merely 
to  raising  the  grade  of  the  center  of  Main 
street  in  front  of  plaintiffs  lot.  It  eao 
t5]make  no  difference  in  principle  •wht^iher  thi* 
was  done  by  filling  up  the  street  solidly*  or, 
as  in  this  case,  by  supporting  the  way  on 
stone  or  iron  columns.  Neither  is  it  im- 
portant if  the  city  raise  the  grade  of  only 
a  part  of  the  street,  leavinfr  the  remainder 
at  a  lower  grade.     .     .     . 

'The  doctrine  of  the  courta  everywhere, 
both  in  England  and  in  this  country  (un- 
less Ohio  and  Kentucky  are  exceptions),  is 
that  so  long  as  there  is  no  application  of 
the  street  to  purposes  other  than  those  of 
a  highway,  any  establishment  or  change  of 
grade  made  lawfully,  and  not  negligently 
performed,  does  not  impose  an  additional 
servitude  upon  the  street,  and  hence  is  not 
within  the  constitutional  inhibition  against 
taking  private  property  without  compensa- 
tion, and  is  not  the  basis  for  an  action  for 
damages,  unless  there  be  an  express  stat- 
ute to  that  effect.  That  this  is  the  rule, 
and  that  the  facts  of  this  case  fall  within 
it,  is  too  well  established  by  the  decisions 
of  this  court  to  require  the  citation  of  au- 
thorities from  other  jurisdictions.  .  .  . 
206  U.  S.  U.  8.,  Book  51. 


*'Tbe  New  York  elevated  railway  cases 
cited  by  pin  ""stiff  are  not  authority  in  his 
favor,  for  they  recogniste  and  atlirm  the 
very  doctrine  that  we  have  laid  down 
(Story  V.  New  York  Elev.  R.  Co.  90  H.  Y, 
122,  43  Am,  Rep.  146),  but  hold  that  the 
eon  struct  ion  and  maintenance  on  the  street 
of  an  elevated  railroad  operated  by  steam, 
and  which  was  ttot  open  to  the  public  for 
purposes  of  travel  and  traffic,  was  a  per- 
version of  the  street  from  street  uses,  and 
imposed  upon  it  an  additional  servitude, 
which  entitled  abutting  own  era  to  dam- 
ages/* 

The  cases  eiied  usually  reeogniKed  the 
authority  of  the  New  York  elevated  eas^t 
hereinafter  to  be  discussed,  and  approved 
the  distinction  from  them  made  by  Mr. 
Justice  MitchetL 

But,  as  has  been  said,  we  are  not  con- 
cerned primarily  with  the  correctness  of 
the  rule  adopted  by  the  court  of  appeals  of 
New  York  and  its  conformity  with  author- 
ity. This  court  does  not  hold  the  relation 
to  the  controversy  between  these  parties 
which  the  court  of  appeal  a  of  New  York 
had<  It  was  *the  duty  of  that  court  to  as- [546] 
certain,  declare,  and  apply  the  law  of  New 
York,  and  its  determination  of  that  law 
is  conclusive  upon  this  court.  This  court 
is  not  made,  by  the  laws  passed  in  pUT' 
suance  of  the  Constitution,  a  court  of  ap- 
peal from  the  highest  courts  of  the  states, 
except  to  a  very  limited  extent^  and  for 
a  precisely  defined  purpose.  The  Itmitatioa 
upon  the  power  of  this  court  in  the  review 
of  the  decisions  of  the  courts  of  the  states^ 
though  elementary  and  fundamental,  is  not 
infrequently  overlooked  at  the  Bar,  and  un^ 
less  it  is  kept  steadily  in  mind  much  con- 
fusion of  thought  and  argument  result.  It 
seema  worth  while  to  refer  to  the  provi- 
sions of  the  Constitution  and  laws  which 
mark  and  define  the  relation  of  this  court 
to  the  courts  of  the  state.  Article  3,  §  2 
of  the  Constitution  ordains,  amonjj  other 
things,  that  '*the  judicial  power  shall  ex- 
tend to  all  eases  in  law  and  equity  aris- 
ing under  this  Constitution,  the  laws  of  th^ 
United  States,  and  treaties  made,  or  which 
shall  be  made^  under  their  authorityt"  and 
that  the  appellate  jurisdiction  of  the  Su- 
preme Court  shall  be  exercised  under  such 
regulations  as  Congress  shall  make. 

It  was  from  this  provision  of  the  Con- 
stitution that  Marshall  in  Cohen  v.  Vir- 
ginia. 6  Wheat.  264,  5  L.  ed.  257,  derived 
the  power  of  this  court  to  review  the  judg- 
ments of  the  courts  of  the  states,  and,  in 
defining  the  appellate  jurisdiction,  the  Chief 
Justice  expressly  limited  it  to  questions 
concerning  the  Constitution,  laws,  and 
treaties  of  the  United  States,  commonly 
called  Federal  questions,  and  excluded  alto* 
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gether  the  thought  that,  under  the  congres- 
sional regulation,  the  jurisdiction  included 
any  power  to  correct  any  supposed  errorf^ 
of  the  state  courts  in  the  determination  of 
the  state  law.  Such  was  the  expressed  lim- 
itation of  the  original  judiciary  act,  in  its 
present  form  found  in  §  709  of  the  Revised 
Statutes,  U.  S.  Comp,  Stat.  1001.  p.  575. 
which  has  been  observed  by  this  court  in 
so  many  cases  that  the  citation  of  them 
would  be  an  idle  parade.  It  is  enough  to 
refer  to  Murdock  v.  Memphis,  20  Wall.  590, 
22  Wall.  429,  where,  after  great  considera- 
tion, it  was  held  that  under  the  judiciary 
act,  as  amended  to  its  present  form,  this 
court  was  limited  to  the  consideration  of 
[547] "the  Federal  questions  named  in  the  Consti- 
tution. This  court,  whose  highest  function 
it  is  to  confine  all  other  authorities  within 
the  limits  prescribed  for  them  by  the  fun- 
damental law,  ought  certainly  to  be  zealous 
to  restrain  itself  within  the  limits  of  its 
own  jurisdiction,  and  not  be  insensibly 
tempted  beyond  them  by  the  thought  that 
an  unjustified  or  harsh  rule  of  law  may 
have  been  applied  by  the  state  courts  in 
the  determination  of  a  question  committed 
exclusively  to  their  care. 

In  the  case  at  bar,  therefore,  we  have  to 
consider  solely  whether  the  judgment  under 
review  has  denied  to  the  plaintiff  any  right 
secured  to  him  by  the  Federal  Constitution. 
He  complains: 

First.  That  he  was  denied  the  due  proc- 
ess of  law  secured  to  him  by  the  14tli 
Amendment,  in  that  his  property  was  taken 
without  compensation;  and 

Second.  That  the  law  which  authorized 
the  const niction  of  the  viaduct,  as  inter- 
preted by  the  court  of  appeals  of  New- 
York,  impaired  the  obligation  of  the  con- 
tract with  the  city  of  New  York,  which  is 
implied  from  the  laying  out  of  the  street, 
in  violation  of  article  1,  §  10,  paragraph  1, 
of  the  Constitution.  The  contentions  may 
profitably  be  considered   separately. 

Has  the  plaintiff  l)cen  deprived  of  his 
property  without  due  process  of  law?  The 
viaduct  did  not  invade  the  plaintiff's  land. 
It  was  entirely  outside  that  land.  But  it 
is  said  that  appurtenant  to  the  land  there 
were  easements  of  access,  light,  and  air,  and 
that  the  construction  and  operation  of  the 
viaduct  impaired  these  easements  to  such 
an  extent  as  to  constitute  a  taking  of  them. 
The  only  question  which  need  here  be  de- 
cided is  whether  the  plaintiff  had,  as  appur- 
tenant to  his  land,  easements  of  the  kind 
described:  in  other  words,  whether  the 
property  which  the  plaintiff  alleged  was 
taken  existed  at  all.  The  court  below  has 
decided  that  the  plaintiff  had  no  such  ease- 
ments; in  other  words,  that  there  was  no 
pr(»)ierty  taken.  It  is  clear  that,  under  the 
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law  of  New  York,  an  owner  of  land  a  hat- 
ting on  the  street  has  easements  of  access, 
light,  *and  air  as  against  the  erection  of  An[M 
elevated  roadway  by  or  for  a  private  cor- 
poration for  its  own  exclusive  purpoaes.  but 
that  he  has  no  such  easements  as  against 
the  public  use  of  the  streets,  or  any  struc- 
tures which  may  be  erected  apoa  the  street 
to  subserve  and  promote  that   public  use. 
The  same  law  which  declares  the  easemcnu 
defines,  qualifies,  and  limits  them.    Surely 
such  questions  must  be  for  the  final  deter- 
mination of  the  state  court.    It  has  author- 
ity to  declare  that  the  abutting  landowner 
has    no    easement    of    any    kind    over   the 
abutting  street;  it  may  determine  that  be 
has  a  limited  easement;   or  it  may  d«-ter- 
mine  that  he  has  an  absolute  and  unquali- 
fied easement.    The  right   of  an  owner  of 
land  abutting  on  public  highways  has  been 
a  fruitful  source  of  litigation  in  the  courts 
of  all  the   states,  and  the  decision  si   hare 
been    confiicting,    and    often    in    the   ume 
state  irreconcilable  in  principle.    The  court* 
have  modified  or  overruled  their  own  deci- 
sions, and  each  state  has  in  the  end  fixed 
and  limited,  by  legislation  or  judicial  deri- 
sion, the  rights  of  abutting  owners  in  s-v 
cordance  with  its  own  vie%v  of  the  law  and 
public  policy.    As  has  already  been  pointed 
out,  this  court  has  neither  the  right  nor  thi 
duty  to  reconcile  these  conflicting  drciftioD! 
nor  to  reduce  the  law  of  the  various  statei 
to  a  uniform  rule  which  it  shall  announet 
and  impose.    Upon  the  ground,  then,  tlist 
imder  the  law  of  New  York,  as  determinrd 
by    its    highest    court,    the    plaintiff   neifi 
owned    the  easements    which    he    claims  L 
and  that  therefore  there  was  no  pn^p^fri* 
taken,  we  hold  that  no  violation  of  the  Uth 
Amendment  is  shown. 

The  remaining  question  in  the  case  ii 
whether  the  judgment  under  review  im- 
paired the  obligation  of  a  contract,  li  ap- 
pears from  the  cases  to  be  cited  that  i!ie 
courts  of  New  York  have  expressed  tltf 
rights  of  owners  of  land  abutting  upoa  fn^ 
lie  streets  to  and  over  those  streets  ii 
terms  of  contract  rather  than  in  teras  of 
title.  In  the  city  of  New  York  the  citf 
owns  the  fee  of  the  public  streets  (whKhr 
laid  out  under  the  civil  law  of  the  Dutci 
regime ^  or  as  the  result  of  conveyances  le- 
tween  the  city  and  the  ownera  of  land,  sr 
by  'condemnation  proceedings  under  tWllM 
statutory  law  of  the  state)  upon  a  trwt 
that  they  shall  forever  be  kapt  opea  as  yah> 
lie  streets,  which  la  regarded  aa  a  conssit 
running  with  the  abutting  land.  Affcifl" 
ing,  for  the  purposes  of  thli  diaeuniott.  tki 
view  that  the  plaintifTa  righta  have  iMr 
origin  in  a  contract,  then  it  OMut  ht  tM 
the  terms  of  the  trust  and  the  cartHd  if 
the  resulting  oovduunt  an  far  tht  cNrti 
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of  New  York  finally  to  decide  and  limits 
providing  that  in  doiri^  30  they  deny  no 
Federal  right  of  the  owner.  The  plaintiiT 
asserts  that  the  case  of  Btory  v.  New  York 
Elev.  R.  Co.  90  N.  Y.  122,  43  Am.  Rep.  146, 
decided  in  1882,  four  years  before  he  ac- 
quired title  to  the  property,  interpreted  the 
contract  between  the  city  of  New  York  and 
the  owners  of  land  abutting  upon  its  Btreeta 
as  assuring  the  owner  (;aE^ements  of  accesa, 
light,  and  air,  which  could  not  lawfully  be 
Impaired  by  the  erection  on  the  street  of  an 
elevated  structure  designed  for  public  trav- 
el; that  he  is  entitled  to  the  benefit  of  h\» 
contract  as  thus  interpreted,  and  that  the 
judgment  of  the  court  denying  him  its  ben- 
efits impaired  its  obligation.  If  the  facts 
upon  which  this  elaim  is  bused  are  accu- 
rately stated,  then  the  case  comes  within  the 
authority  of  Muhlker  v.  New  York  k  H. 
R.  Co.  197  U.  S.  644,  4fl  L.  ed.  872,  25  Sup. 
Ct.  Rep.  622,  which  holds  that,  when  the 
court  of  appeals  has  once  interpreted  the 
contract  existing  between  the  landowner 
and  the  city,  that  interpretation  becomes  a 
part  of  the  contract^  upnn  which  one  ac- 
quiring  land  may  rely^  and  that  any  aub^ 
sequent  change  of  it  to  his  injury  impairs 
the  obligation  of  the  contract.  It  will  be 
observed  that  it  is  an  essential  part  of  the 
plaintiffs  case  that  he  should  show  that 
his  contract  had  been  interpreted  in  the 
manner  he  states.  It  therefore  becomes 
necessary  to  examine  the  Story  Case^ 
wherein,  he  asserts,  such  an  interpretation 
was  made.  In  order  to  ascertain  precisely 
what  that  case  decided  we  may  consider 
other  decisiuns  of  the  court  of  appeals, 
though  they  are  later  in  time  than  the  ac- 
(|uisition  of  the  pbiintifT's  title. 

Tlie  plaintiff  in  rhe  Story  Case  held  the 
title  to  land  injur^>iiHly  affected  by  the  con- 
0]st ruction  of  an  ek'vatcd  railroad,  *as  a  suc- 
cessor to  a  grantee  from  the  city.  In  the 
deed  of  the  city  the  land  was  bounded  on 
the  street  and  contained  a  covenant  that  it 
should  "forever  tln^n  after  continue  and  be 
for  the  free  and  O'^mmon  passage  of.  and 
as  public  streets  and  ways  for,  the  inhabit- 
ants of  the  said  city,  and  all  others  pass- 
in«T  and  returninjj;  thruiifih  or  by  the  same, 
in  like  manner  as  the  other  streets  of  the 
same  city  now  are,  nr  lawfully  ought  to 
be.'*  It  was  held  tlmt  by  virtue  of  this 
covenant,  which  ran  with  the  hind,  the 
plaintiff  was  entitled  to  easements  in  the 
street  of  access,  Jind  of  free  and  uninter- 
rupted passage  of  light  and  air ;  that  the 
easements  were  property  within  the  mean 
ing  of  the  Constitution  of  the  slate,  and 
could  not  lawfully  he  takpn  from  their  own 
er  without  compenf^ation,  and  that  the  erec- 
tion of  the  elevated  slruciiirc  w&h  a  taking. 
The  decision  rested  upon  the  view  that  the 
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erection  of  an  elevated  structure  for  rail* 
road  purposes  waa  not  a  legitimate  street 
use,  ''There  is  no  change,*'  said  Jud|?e  Dan- 
fort  b  (p*  156)*  "in  the  street  surface  in t end- 
ed 1  but  the  eievation  of  a  structure  useless 
for  general  street  purposes,  and  as  foreign 
thereto  as  the  house  in  Vesey  street  {Corn* 
ing  V.  Lotverre,  6  Johns,  Ch.  430)  or  tha 
freight  depot  (Barney  v.  Keokuk»  04  U.  Su 
324,  24  L.  ed.  224)." 

"The  question  here  presented  "  said  Judge 
Tracy  (p.  174,  Am.  Rep,  p.  1561,  "is  not 
wiiulher  the  legishiture  has  the  power  td 
reg^ulate  and  control  the  public  uses  of  the 
public  streets  of  the  cityj  but  whether  it 
has  the  jiower  to  grant  to  a  railroad  cor- 
poration aiithorlty  to  take  possession  of 
HUch  streets  and  appropriate  them  to  usei 
incoiis^istent  with  and  destructive  of  their 
continued  use  aa  open  public  streets  of  the 
eity." 

In  the  case  of  Lahr  v*  Metropolitan  Elev. 
R,  Co.  104  N.  Y.  Seti,  10  K.  E.  528,  decided 
in  18S7,  the  plaintifT  held  title  by  mesne 
conveyances  from  the  own^r,  from  whom 
the  land  for  the  street  had  Wen  ac- 
quired by  eondcmnation  under  a  stat- 
ute which  provided  that  the  land  thua 
taken  should  be  held  "m  trust,  nev(?r* 
theless  that  the  same  be  approprmted 
and  kept  open  for  and  as  a  part  of  &  pithlic 
street  »  .  ,  forever,  in  like  manner  as 
the  otlier  publto  streets  .  ,  .  in  the  ^aul 
city  are,  *and  of  right  ought  to  be."  It  was {551] 
contended  that  the  principle  of  the  Story 
Case  shmild  l>e  confined  to  those  who.  liUt 
Story,  held  title  under  a  grant  from  the 
city  with  a  covenant  that  the  street  should 
be  kept  open.  But  the  court  be  hi  that 
there  was  no  legal  difference  betwe*»n  th© 
two  cases,  and  that  from  the  eondemniition 
statute  a  covenant  running  with  the  land 
was  implied  for  the  benefit  of  its  tiwners, 
and  that  the  plaintiff  was  entitled  to  re- 
cover damages  for  the  injury  to  his  case- 
ments of  access^  light,  and  air.  But,  jir  in 
the  Story  Case,  the  extent  of  the  derision 
was  carefully  limited.  "The  logical  elfect 
of  the  deci&inn  in  the  Story  Case/*  said 
Chief  Judge  Buger  (p.  202,  N.  E.  p.  SIOJ, 
'*is  to  so  construe  the  Constitution  a?^  to 
operate  aa  a  restrtction  upon  the  legislative 
power  over  the  public  streets  opened  under 
the  act  of  181S,  and  confine  its  exercise  to 
anch  legislation  as  shall  authorijte  their  use 
for  street  purposes  atone.  Whenever  any 
other  use  is  attempted  to  be  autiioriated,  it 
exceeds  its  constitutional  authority.  Stat- 
utes relating  to  public  streets  which  at- 
tempt to  authori^EC  their  use  for  additional 
street  usfs  are  obviously  within  the  power 
of  the  legislature  to  enact." 

in  the  case  of  Kane  v.  New  York  Elev. 
R.  Co.  125  N.  Y.  104,  11  L.R.A.  640,  26  N.  E. 
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278,  decided  in  1801,  it  appeared  that  the 
street  there  in  question  was  laid  out  during 
the  Dutch  regime,  when  the  town  had  ab- 
solute title  to  the  fee  of  the  streets,  with 
no  easement  over  them  in  favor  of  the 
abutting  land.  But  it  was  held  by  the 
court  that  by  virtue  of  certain  legislation, 
not  necessary  here  to  be  stated,  New  York 
city  owns  the  fee  in  all  of  its  streets  upon 
a  trust,  both  for  the  public  and  the  abut- 
ting land,  that  they  shall  forever  be  kept 
open  as  public  streets,  and  that  as  to  an 
abutting  owner  this  trust  canno^.  be  vio- 
lated without  compensation.  But  in  the 
opinion  the  limits  of  the  principle  were 
again  carefully  guarded.  It  was  said  by 
Judge  Andrews  (p.  175,  L.R.A.  p.  642,  N. 
E.  p.  278) :  "Under  the  decisions  made  there 
seems  to  be  no  longer  any  doubt  in  this 
state  that  streets  in  a  city  laid  out  and 
opened  under  charter  provisions  may,  under 
legislative  and  municipal  authority,  be 
[552]  used  for  any  public  use  consistent  *with 
their  preservation  as  public  streets,  and 
this,  although  the  use  may  be  new,  and 
may  seem  to  impose  an  additional  burden, 
and  may  subject  lot  owners  to  injury.  The 
mere  disturbance  of  their  rights  of  light, 
air,  and  access  by  the  imposition  of  a  new 
street  use  must  be  borne,  and  g^ves  no  right 
of  action."  And  again  (p.  185,  L.R.A.  p. 
645,  N.  E.  p.  282) :  ''We  conclude  this  part 
of  the  case  with  the  remark  that  neither 
the  Story  nor  the  Lahr  Case  imposes  any 
limitation  upon  the  legislative  power  over 
streets  for  street  uses.  They  simply  hold 
that  the  trust  upon  which  streets  are  held 
cannot  be  subverted  by  devoting  them  to 
other  and  inconsistent  uses." 

It  would  be  difficult  for  words  to  show 
more  clearly  than  those  quoted  from  the 
opinions  that  such  a  case  as  that  now  be- 
fore us  was  not  within  the  scope  of  the  de- 
cisions or  of  the  reasons  upon  which  they 
were  founded.  The  difference  between  a 
structure  erected  for  the  exclusive  use  of  a 
railroad  and  one  erected  for  the  general  use 
of  the  public  was  sharply  defined.  It  was 
only  the  former  which  the  court  had  in 
view.  That  the  structure  was  elevated, 
and  for  that  reason  affected  access,  light, 
and  air,  was  an  important  element  in  the 
decisions,  but  it  was  not  the  only  essential 
element.  The  structures  in  these  cases 
were  held  to  violate  the  landowners'  rights, 
not  only  because  they  were  elevated  and 
thereby  obstructed  access,  light,  and  air, 
but  also  because  they  were  designed  for  the 
exclusive  and  permanent  use  of  private  cor- 
porations. The  limitation  of  the  scope  of 
the  decision  to  such  structures,  erected  for 
such  purposes,  appoarn  not  only  in  the  de- 
cisions themselves,  but  quite  clearly  from 
subsequent  decisions  of  the  court  of  ap- 
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peals.  In  the  ease  of  Fobes  t.  BobMp  W.  4 
O.  R.  Co.  121  N.  T.  505,  8  UUL  459.  U 
N.  E.  919,  Judge  Peckham,  now  lir.  Jwfciet 
Peckham,  made  the  following  statemeiit  of 
the  effect  of  the  Story  Caae.  Certun  por- 
tions of  it  are  italicized  here  for  the  pur- 
pose of  emphasizing  the  point  now  wider 
consideration: 

'Tt  was  not  intended  in  the  Story  Oase  to 
overrule  or  change  the  law  in  regard  to 
steam  surface  railroads.  The  case  enriiod- 
ied  *the  application  of  what  was  regarded[ll 
as  well-established  principles  of  law  to  a 
new  combination  of  facts,  soch  facts 
amounting,  as  was  determined,  to  an  abso- 
lute and  permanent  obstruction  in  a  portion 
of  the  public  street,  and  in  a  totsf  und  a^ 
elusive  um  of  such  portion  bff  the  defemdami, 
and  such  permanent  o5s(riieHo»  mmd  tofal 
and  exclusive  uee,  it  was  further  held. 
amounted  to  a  taking  of  some  portion  of 
the  plaintiff's  easement  in  the  street  for  tht 
purpose  of  furnishing  light,  air,  and  scesM 
to  his  adjoining  lot^  This  absolute  sad  pm^ 
manent  ohatrucium  of  the  etrtet,  mmd  fMi 
total  and  exclusive  uss  of  a  porftoa  tksretl 
by  the  defendant  were  mceompiisked  fty  fit 
erection  of  a  structure  for  the  eleveted  rsil- 
road  of  defendant;  which  stmcturs  is  felUf 
described  in  the  case  aa  reported. 

"The  structure,  by  the  OMre  fact  of  iU 
existence  in  the  street,  permanently  asd  si 
every  moment  of  the  day  took  away  ffnsi 
the  plaintiff  some  portion  of  the  light  ssi 
air  which  otherwise  would  havs  rmchsl 
him,  and,  in  a  degree  Tsry  appreeiabls,  is- 
terfered  with  and  took  away  from  Urn  Mi 
facility  of  access  to  his  tot;  sneh  intcrfcr 
ence  not  being  intermittent  and  canssd  bj 
the  temporary  use  of  ths  street  hf  U* 
paasage  of  the  vehicles  of  the  defcalsrt 
while  it  was  operating  its  road  throqgh  tht 
street,  but  cained  by  the  iron  poata  and  If 
the  superstructnrs  imposed  thereoa,  ssi 
existing  for  every  moment  of  the  d^  ssi 
night.  Such  a  permanent^  total,  ULiwmt, 
and  ahsoiute  appropriatiom  of  •  jiorfiis  tl 
the  street  as  this  sfmotarv  asiunsiid  H 
was  held  to  be  illegal  and  wholly 
any  legitimate  or  lawful  nss  of  a 
street.  The  taking  of  ths  propcffty  off  Ihi 
plaintiff  in  that  csss  was  hold  to  fsUsv  ipH 
the  permanent  and  exUuaiwe  mmtmn  if  lit 
appropriation  fty  the  defendemf  ef  tksf^ 
lie  street,  or  of  some  portiom  tfcsis^* 

The  distinction  bstwssa  ths  snittn  §1 
an  elevated  stmetnrs  fbr  ths  SKtlMtm  we 
of  a  private  eorporatios  emd  ths  MM 
structure  for  the  lus  of  psblis  ttawl  k 
clearly  illustrated  u  s  ssatiMft  h  tti 
decisions  of  Reining  ▼.  sw  Tmrk^  L  4  V^ 
R.  Go.  128  N.  T.  157.  U  i^JUL  !«  «&& 
640,  and  Talbot  T.  T«k  *  &  Eftk 
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151  N.  Y.  155,  45  N.  E.  382,  In  the  flrat 
S4]ca8e  *it  was  held  that  the  abutting  Innd^ 
owner  had  the  right  to  compe nidation  for 
the  construction  of  a  viaduct  in  the  street 
for  the  practically  exclusive  occupation  of 
a  railroad.  In  the  second  case  it  was  held 
that  the  abutting  owner  had  no  right  of 
compensation  for  the  erection  of  a  public 
bridgn  with  inclined  approaches  and  a  guard 
wall,  to  carry  travel  over  a  railroad,  al- 
though the  structure  impaired  the  access 
to  his  land.  We  are  not  concerned  with  the 
question  whether  the  di&tinction  between 
an  elevated  structure  for  the  exeltmive  use 
of  a  corporation  and  the  same  structure 
for  the  purposes  of  public  travel  is,  so  far 
as  an  abutting  landowner  iet  eoneerned,  a 
just  or  harsh  one,  providetl  it  is  a  clear 
distinction  based  upon  real  differences.  We 
think  that  before  the  plaintifT  had  ac(]uired 
his  title  the  law  of  New  York  had  plainly 
^  drawn  this  distinction.  The  highest  court 
of  the  state  had  held  that  the  contract  of 
the  owner  of  land  abutting  on  streets  en- 
titled him  to  the  right  of  unimpaired  access 
and  uninterrupted  circulation  of  light  and 
air  as  against  an  elevated  structure  erected 
for  the  exclusive  use  of  a  private  corpora- 
tion; had,  with  scrupulous  care,  refrained 
from  holding  that  he  had  the  same  right  aa 
against  an  elevated  structure  of  the  same 
kind  erected  for  the  purpose  of  public 
travel;  and  had  pointed  out  plainly  the  es- 
sential distinction  between  the  two  cases. 
This  distinction,  as  we  have  already  seen, 
has  been  made  or  approved  by  the  courts  of 
other  states  wherever  the  occasion  to  con- 
sider it  arose,  and  it  is  a  real  and  substan- 
tial distinction  which  arise^i  out  of  the  trust 
upon  which  the  public  owns  the  public  high- 
ways. 

The  trust  upon  which  streets  are  held  is 
that  they  shall  be  devoted  to  the  uses  of 
public  travel.  When  they,  or  a  substan- 
tial part  of  them,  are  turned  over  to  the 
exclusive  use  of  a  single  person  or  corpora- 
tion, we  see  no  reason  why  a  state  court 
may  not  hold  that  it  is  a  perversion  of  their 
legitimate  uses,  a  violation  of  the  trust, 
and  the  imposition  of  a  new  servitude.  But 
the  same  court  may  consistently  hold  that 
with  the  acquisition  of  the  fee,  and  In  ac- 
>6]cordance  with  the  trust,  'the  city  obtained 
the  right  to  use  the  surface,  the  soil  below, 
and  the  space  above  the  surface,  in  any 
manner  which  is  plainly  designed  to  pro- 
mote the  ease,  facility,  and  safety  of  all 
those  who  may  desire  to  travel  upon  the 
streets;  and  that  the  rights  attached  to  the 
adjoining  land,  or  held  by  contract  by  its 
owner,  are  subordinate  to  such  uses,  wheth- 
er they  were  foreseen  or  not  when  the 
street  was  laid  out.  In  earlier  and  simpler 
times  the  surface  of  the  streets  was  enough 
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to  accommodate  all  travd.  But  under  the 
more  complex  comdUions  of  modem  urban 
life^  with  its  high  and  populous  buildings, 
and  its  rapid  inter  urban  transportation,  the 
requirements  of  publie  travel  are  largely 
increased.  Sometimeis  the  increased  de- 
nmnds  may  be  met  by  subways  and  some* 
times  by  viaducts.  The  construction  of 
either  solely  for  public  travel  may  well  be 
held  by  a  state  court  to  be  a  reasonable 
adaptation  of  the  streets  to  the  uses  for 
which  they  were  primarily  designed.  What 
we  might  hold  on  these  questions  where 
we  had  full  jurisdiction  of  the  subject,  It  is 
not  necessary  here  even  to  consider. 

In  basing  its  judgment  on  the  broad, 
plalUf  and  approved  distinction  between  the 
abandunment  of  the  street  to  private  uses 
and  its  further  devotion  to  public  uses,  the 
court  below  overruled  none  of  its  decisions, 
but,  on  the  contrary,  acted  upon  the  prin- 
ciples which  they  clearly  declared.  The 
plaintiff,  therefore,  has  not  shown  that  in 
his  case  the  state  court  has  changed «  to  hii 
injury,  the  interpretation  of  his  contract 
with  the  city,  which  it  had  previously 
made,  and  upon  which  he  had  the  right  to 
rely.  The  case  at  bar  i$  not  within  the  \] 
authority  of  the  Muhlker  Case.  WheB 
Muhlker  acquired  his  title  the  elevated 
railroad  cases  had  declared  the  law  of  New 
York,  and  it  was  here  held  that  he  had  the 
right  to  rely  upon  his  eontraet  as  in  them 
it  had  been  interpreted.  The  stnicture 
complained  of  was  in  the  Muhlker  Case,  a«  ,, 
in  the  elevated  railroad  caae«  one  devoted 
to  the  exclusive  use  of  a  private  corpora- 
tion. This  court  J  In  order  to  obtain  juris- 
diction and  to  declare  that  a  Federal  right 
was  violated,  was  obliged  to  hold,  and  did 
hold,  that  the  two  cases  were  identical^  and 
that  'in  deciding  the  Muhlker  Case  the  court £550] 
of  appeals  had  in  ellect  overruled  the  ele- 
vated railroad  cases,  and  this  view  was  aup^ 
ported  by  the  court  of  appeals  itself  in 
Lewis  v.  New  York  &  H,  R,  Co,  162  N,  Y, 
202,  &a  N.  E.  54 D,  where  a  plaintiff  in  like 
situation  with  Muhlker  had  obtained  dam- 
ages for  exactly  the  same  structure.  The 
theory  upon  which  the  Muhlker  C^m  standa 
and  upon  which  it  was  put  in  the  opinion 
of  the  court,  is  that,  in  deciding  againftt 
Muhlker,  the  state  court  had  overruled  ita 
own  decisions,  and  changed  the  interpreta- 
tion of  the  contract  upon  which  he  had  the 
right  to  rely.  But  the  fundamental  fact 
upon  which  the  decision  in  tha  Muhlker 
Case  rested,  prcs^ent  there,  Is  absent  in  tho 
case  at  bar.  Here  there  was  no  overruling 
of  decisions  and  no  change  in  the  interpre- 
tation of  the  i;:on tract.  There  was,  there* 
fore,  no  impairment  of  the  obligation  of  a 
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contract,  &nd  the  decision  was  merely  on  a 
question   ot    Io(>al   law   with  the  soundness 
of  which  we  have  no  concern. 
The  judgment  is  alarmed. 

^rr.  Justice  McKenna,  dissenting: 
I  am  unable  to  agree  with  the  opinion 
a  Til  I  judgment  of  the  court.  I  think  this 
case  cannot  be  distinguished  in  principle 
from  Muhlker  v.  New  York  &  H.  R,  Co. 
197  I'.  S.  544,  49  L.  ed.  872,  25  Sup.  Ct.  Rep. 
522;  Birrell  v.  New  York  &  H.  R.  Co.  198 
U.  S.  300.  49  L.  ed.  1096,  25  Sup.  Ct.  Rep. 
Gt)7.  On  the  authority  of  those  cases  the 
judgment  in  this  case  should  be  reversed. 
Those  cases  were  determined  by  Story  ▼. 
New  York  Elev.  R.  Co.  90  N.  Y.  122,  43 
Am.  Rep.  140,  and  Lahr  v.  Metropolitan 
Elov.  R.  Co.  104  N.  Y.  268,  10  N.  E.  528, 
known  as  the  elevated  railroad  cases.  The 
structures  there  described  are  what  are 
known  as  elevated  railroads,  and  may  be 
presumed  to  be  familiar,  and  a  structure  of 
substantially  similar  character  was  the  sub- 
ject of  the  controversy  in  Muhlker  v.  New 
York  &  H.  R.  Co.  and  Birrell  v.  New  York 
&  H.  R.  Co.  Its  characteristic  was  eleva- 
tion above  the  surface  of  the  street,  and 
this  was  the  point  of  the  decisions.  Let 
me  quote  from  the  Story  Case:  "But  what," 
[557] said  the  court,  "is  'the  extent  of  this  ease- 
ment? What  rights  or  privileges  are  se- 
cured thereby?  Generally,  it  may  be  said, 
it  is  to  have  the  street  kept  open,  so  that 
from  it  access  may  be  had  to  the  lot,  and 
light  and  air  furnished  across  the  open 
wajf.  The  street  occupies  the  surface^  and 
to  its  uses  the  rights  of  the  adjacent  lots 
are  subordinate,  but  above  the  surface  there 
can  be  no  lawful  obstruction  to  the  access 
of  light  and  air.  to  the  detriment  of  the 
abutting  owner."  And  again,  it  was  said 
that  the  agreement — grant  from  the  city — 
was,  **that  if  the  grantee  would  buy  the 
lot  abutting  on  the  street  he  might  have 
the  use  of  light  and  air  orer  the  open  space 
[italics  mine]  designated  as  a  street."  AnJ 
yet  again  (and  the  passage  was  quoted  in 
the  Muhlker  Case,  page  606,  L.  ed.  p.  870, 
JSup.  Ct.  Rep.  p.  520) :  "Before  any  interest 
passed  to  the  city  the  owner  of  the  land 
had  from  it  the  benefit  of  air  and  light. 
The  public  purpose  of  a  street  requires  of 
the  soil  the  surface  onhf."  The  Lahr  Case 
rep(>ated  the  principle.  And  it  was  said  in 
the  Muhlker  Case,  in  effect,  that  the  dis- 
regiird  of  the  distinction  between  the  sur- 
face of  a  street  and  the  space  above  the 
surface  would  leave  ■*rpnuiining  no  vital  ele- 
ment of  the  elevated  raiiroail  cases." 

It  may  be  said  there  was  a  qualification 
made  in  those  cases  and  recognized  in  the 
Muhlker  Case,  that  it  was  not  alone  the 
elevation  of  a  structure  above  the  surface, 
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but  the  elevation  of  one  '"lueleH  for  get- 
eral  street  purposes."  I  may  accept  thi 
limitation.  The  structure  in  the  case  at 
bar  comes  within  the  characterization.  R 
is  useless  for  general  street  purposes.  It 
obstructs  the  frontage  of  abutting  lots  and 
affords  no  access  to  or  from  them  in  anv 
proper  sense.  There  is  a  descent  by  stain 
from  it  to  the  street  below,  but  for  pedes- 
trians only — necessarily  not  for  vehiclei. 
But  there  is  a  like  descent  by  stairs  fnsm 
elevated  railroads  to  streets  below,  but  thii 
did  not  save  the  roads  from  liability  for 
abutting  property. 

It  must  be  borne  in  mind  that  this  caw 
is  not  disposed  of  by  making  a  contrast  be- 
tween the  passage  of  a  railroad  and  ibe 
traffic  on  a  street.     The  contrast  is  cat  cit- 
ing  and   only   seems   important.      In  New 
York  a  railroad  is  a  street  uae  and  can  b<* 
'imposed  on  the  surface  of  a  street  without [51 
liability    for    consequential    damages,   and, 
this  even  if  it  be  a  steam  railroad.    Fobei 
V.  Rome,  W.  &  O.  R.  Co.  121  X.  Y.  505.  j 
L.R.A.  453,  24  N.  E.  019.     The  distinciioa 
therefore,   was   necessary   to   be   made  be- 
tween the  surface  and  the  open  apace  oi-fr 
the  surface.     And  we  have  seen  tliat  thii 
distinction  was  noted  in  the  casei  and  de 
termined  their  judgment.     In  other  words^ 
the  use  of  a  street  by  a  railroad  was  de- 
cided to  be  a  proper  street  ase,  and,  there- 
fore, whether  put  upon  the  surface  or  aborc 
the   surface,   retained    that   character.    U 
either  place  it  was  a  proper  street  use  asi 
damages  could  only  have  been  conseiiuent 
to  the  elevation  of  the  road  above  the  tur- 
face,  to  which,  to  quote  again  the  Storr 
Case,  the  "public  purpose  of  a  atrcet"  at- 
tached only. 

The  elevated  railroad  cases  get  signii- 
cance  from  the  arguments  of  counsel.  Sark 
arguments,  of  course,  are  not  necesi«ri!v  s 
test  of  the  decision.  But  they  mav  be 
The  opinion  may  respond  accuratelj  u 
them.  We  find  from  the  report  of  tkt 
Story  Case  that  the  argument  of  Mr.  Emti 
for  the  plaintiff  was  that  **a  permascst 
structure  above  the  street  surface,  and  u 
encroachment  thereby  and  by  ita  use  opaa 
the  appurtenant  easement  of  the  open  frort- 
age  held  by  the  abutting  proprietors,  «ai 
not  covered  by  the  original  eondemaatiM 
for  the  public  easement,  whieh  was  liaiird 
to  a  maintenance  of  such  open  atrveti  aid 
perpetual  frontage.  Pteple  t.  Kerr,  S7  S- 
Y.  188;  Craig  ▼.  Rochester  aty  dt  &  B.  0» 
39  N.  Y.  404." 

Mr.  Choate,  also  for  the  property  ovaiA 
submitted  the  following:  "The  ahatliig 
owners  on  the  street!  have  an  intenit  ^ 
the  nature  of  property  for  all  time  in  ibr 
streets  above  their  aurfaee.  mad  ia  hirisg 
them  kept  op«i  and  vaobatntctcd  fwiwr. 
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of  which  they  cannot  be  deprived  without 
being  compensated."     The  eontentiona   ex- 
press  the  invocation  of  the  propertv  owner 
of  the  court,  and  the  court  r€6ponde4  to  and 
sustained  it.    Is  not  that  response  rejected 
in  the  case  at  bar?     The  struDture  in  the 
case    towers    as    high    as    a    houB@   of    five 
stories  and  is  planted  on  columns,  the  ske 
and  strength  and  number  of  which  can  east- 
[559]  ly  be  imagined.    Xh^ea  it  need  any  ^coiutnent 
to  describe  its  effect?     The  plaintiffs  have 
really  no  access  to  it   from   their  laad  or 
from  any  building  that  may  be  put  upon 
their  land,  because  thej  may  not  bndge  the 
intervening  gap.    They  have  no  other  access 
to  it  but  that  which  I  have  described.    The 
public  has  no  access  from  it  to  plaintjffs' 
property  but  that  which  I  have  described* 
The  buildings  that  stood  upon  the  land 
when  the  structure  wbs  built  were  practi- 
cally    under   its    abadow.t     Any    buildings 
that  may  be  erected  will  be  equally  so*    *^To 
get  above  it,"  plaintifTa'  counsel  asserts,  "the 
abutter  must  build  up  five  stories/'  and  it 
is   only   from  such   elevation  that   he   may 
contemplate  the  traffic  that  passes  bts  prem- 
ises.    And  even  then^  counsel  also  asaerta, 
light  can  only  reach  the  abutter  "through  a 
slit   10    feet   wide   between   his    eaves   and 
the   edge   of   the   structure."     And   to   this 
measure  his  right  to  au  unobatructed  front- 
age,  his    right   to    unobstructed   light   and 
air,  has  been  reduced.     Is  it  possible  that 
the  law  can  see  no  legal  detriment  in  thiSi 
no  impairment  of  the  abutter*a  grant  from 
the  city,  no  right    to  compensation? 

I  am  not  insen.^ihle  of  the  strength  of 
the  reasoning  by  winch  this  court  sustains 
that  cvjnclusion.  Init  certainly  all  lawyers 
would  not  assont  ly  it.  Indeed^  one  must 
be  a  lawyer  to  as^mt  to  it.  At  time's  there 
seems  to  he  a  legal  result  which  takeai  no 
account  of  the  obviuu^^ly  practical  rnftult* 
At  times  there  seeiti,^  to  come  an  antithesis 
between   legal   sen:^p  and  fotnmon  sense. 

I  say  this  in  no  reproach  of  the  law  and 
its  judgments.  1  nay  it  in  no  reproacli  to 
the  o])inion  of  th-  [ourt.  I  recognize  it 
?.!(ic  (mIs  uoon  di-;*  ineiinns  which  are  intel- 
560]ligible,  although  *l  da  not  assent  to  them. 
My  |)urj)os('  is  only  to  ex[>res3  the  view  Ihiit 
the  legal   opinion    which   I  holtl   haa  justifi- 

tWhen  the  oi  iginal  plaintiff,  George 
Sauer,  herame  th(^  owner  of  the  property, 
there  w^re  standijig  upon  It  certain  frame 
building-i  which  had  been  n^ed  as  a  pleasnre 
resort.  In  ISOO  hi^  eiilargi'd  and  improved 
the  buildings  at  gr^^^lt  expense?  and  occupied 
them  at  the  tim^-  of  tlie  erection  of  the 
structure  in  controversy.  These  buildings 
were  destroyed  in  18117  by  Jlrts  and  the  land 
ift  now  vacant.  And  it  may  be  noted  that 
Sauer  having  died  pending  thi;*  writ  of  er- 
ror, his  administratrix  and  lu'irs  have  been 
substituted  as  parlies  plaintiff. 
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cation  in  the  serioui  practical  consequencei 
that  the  plaintiffs  la  error  have  sustained 
by  the  violation  of  a  right  which  this  court 
said*  in  the  JIuhlker  Case^  citing  Bamett 
V.  Johnson*  15  N.  J,  Eq.  481,  was  founded 
in  the  ^'comtaon  practice  and  sense  of  tlie 
world." 

From  my  standpoint,  what  the  courts  of 
states  other  than  New  York  have  decided 
ia  of  no  consequence  to  the  pending  contro- 
versy, and  I  take  no  time  therefore  to  dis- 
pute the  pertinence  of  their  dtation  to  jus- 
tify  the  structure  of  which  plaintiffs  com-  M 
plain-  I 

I  am  authorized  to  say  that  Mr.  Justice 
Day  concurs  in  thk  dissent, 


AMERICAN    RATLROAD    COMPANY    OF 
PORTO  RICO,  Flff,  in  Err., 

FELICIA  CARDONA  DE  CASTKO  and  Julio 
Castro,  Her  Husband. 

This  case  is  governed  by  the  decision  in 
Amerioiii  RaiJrtiad  Company  v.  Castro,  ante, 
564. 

[No.  467,] 

Argued  January  14^  1D07.     Decided  Febru- 
ary 25,  1907- 


T  N  ERROR  to  the  District  Court  of  the 
X  United  States  for  the  District  of  Porto 
Rico  to  review  a  judgment  for  ptaiutifFs  in  ^ 
QQ  action  brought  by  husband  and  wife 
against  a  railroad  company  to  recover  daoi- 
ages  for  personal  injuries  Fustained  by  tba 
wife  at  a  highway  crossing.  Dismissed  fof 
want  of  jurisdiction, 

Messrs.  Frederic  D.  McKenney,  Francis  H. 
Dexter,  and  John  Spnldin^  Flannery  for 
plaintiff  in  error* 

No  appearance  for  defendants  in  error. 

Mr.  Justice  White  delivered  tlie  opinion 
of   the  court: 

This  case  is  similar  in  character  to  that 
of  Auicrican  R*  Co.  v,  Castro,  Xa,  151,  this 
terra,  just  deeided  f204  U,  S,  453,  ante,  5G4, 
27  Sup.  Ct.  Rep.  4061,  having  been  brought  to 
recover  for  damages  resulting  from  injuries 
sustained  by  the  wife  in  the  same  accident 
which  occaf^ioned  the  death  of  the  daugliter, 
Eloisa.  The  right  of  this  court  in  the  case 
(it  bur  to  review  a  judgment  for  the  philn- 
tiffs  belf>w,  entered  upon  the  verdict  of  a 
jury,  is  based  upon  an  objection  to  the 
jurisdiction  of  the  trial  court,  simitar  to 
that  which  ^vas  made  in  No.  1@1.  For  the 
reasons  stated  in  the  opinion  in  that  case 
the  writ  of  error  in  this  case  must  also  l>a 
diBmtfised.  I 
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MEMORj^lSl'r^A. 


C^SBft  DiaPOIED  OF  WiTEOUT  OriNTOIf& 


[561] 'Ex  PASTE:  In  the  MATrnrE  op  George  H; 
Crawfobd,  Petitioner.  [No.  — ,  Origi- 
nal.] 

Motion  for  Leave  to  File  Petition  for  a 
Writ  of  Habeas  Corpui. 

Mr.  Henry  M,  Hoyt  for  petitioner. 
May  13,   1907.     Denied. 

In    the   Matteb   of   Quables    Uohbaitkb, 
Petitioner.     [No.  — ,  Original] 
Motion  for  Leave  to  File  Petition  for  a 

Writ  of  Habeas  Ck>rpU9. 

Mr.  John  B.  Chaddock  for  petitioner. 
May  13,  1907.    Denied. 


Ex  pabte:  In  the  Matteb  of  the  St. 
Louis  Mining  &  Milling  Cokpawy  of 
Montana,  Petitioner.  [Ho.  17,  Original.] 
Mr.  Jackson  H.  Ralston  for  petitioner. 
Messrs.  Chas.  J.  Hughes,  Jr.,  W.  E.  Cutlm, 
A.  B.  Browne  J  and  Alex.  Brit  ton  for  respond- 
ents. 

May  27,  1907.  Per  Curiam;  Rule  dis- 
charged and  petition  for  writ  of  mandamus 
dismissed.  Re  Rice,  155  U.  S.  396,  30  L.  ed. 
198,  15  Sup.  Ct.  Rep.  149;  Re  PoUii^  (May 
27,  1907),  206  U.  S.  323.  ante,  1081,  27  Sup. 
Ct.  Rep.  729. 


Expanded  Metal  Company  et  at..  Petition' 

ers,  V.  Eugene  S.  Bradford  et  al.     [No. 

713.] 
562]     Petition  for  *a  Writ  of  Certiorari  to  the 
United  States  Circuit  Covert  of  Appeals  for 
the   Third   Circuit. 

Mr.  Ernest   Howard  Hunter  for  petition- 
ers. 

Mr.  E.   Hayward  Fmrhanks  for  respond- 
ents. 

May   13,   1907.     Oranled. 


Samuel  B.  Hartman,   Fetitioj^er^  t».   Joh?j 
D.  Park  &  Sons  Co!     [No.  719.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Sixth  Circuit. 

Mr.  Frank  F.  Reed  for  petitioner* 
No  appearance  for  re-^pondent* 
May    13,   1907.     Qranied. 
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THOMAg  B.  Clkment,  Petitiofter,  u.  Unit- 
ed States.     [No.  655.] 
Petition  for  a  Writ  of  Certiorari  t^  th* 

United  States  Circuit  Court  of  Appeals  fof 

the  Eighth  Circuit. 

Se«  same  case  below,  149  Fed,  305. 
Mr.  George  N.  Baxter   for  petitioner. 
The  Atiomey  General  and  Solioitor  Qtt^ 

«ral  Hoyt  for  reipondent. 
May  13,  1907*    Denied. 


Freoebiok    Hebeert    Ramsden,    Petitioner^ 
V.  Henby  M.  Kkowles.     [No.  085.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  First  Gireuit. 

See  eame  case  below,  151  Fed,  721. 
Mr.  Wm*  Reed  BigeJow  for  petitioner* 
Mr.  Fclia?  Rackemann  for  respondents 
May   13,  lft07.     Denied. 


Abuoitb  4  Company,  Petitionert,  tJ.  Aoneii 

Skefe.     [No.  605,] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the   First   Circuit. 

Me^ws.  Roland  Gray  and  John  O.  Gray 
for  petition  era. 

Messrs.  Charles  E,  Fiske^  Andrew  Fiske, 
and   Oharhs  H.  Finke,  Jr.^  for  respondent. 

May  13,  m07.    Denied. 


•Alaska    Tbeahweix   Gold   Mining   C^m-HS09| 
PANT,   PeiiHonerf  v.   2.  R.  Cheney,  Ad- 
ministrator, etc.     [No.  697.] 
Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeal s  for 
the  Ninth  Circuit* 

See  same  case  below,  148  Fed.  SOS. 
Mr.  Charles  J.  Faulkner  for  petitioner. 
Messrs.  /.  /.  Darlington  and  M.  W.  Jen- 
nings for  respondent. 
May  13,  1907.    Denied, 
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SUFBEHE  COUBT  OF   THK   UNITED   STATES. 


Oct.  Teem, 


Jock  B.  He:tderson,  Petitioner,  v.  James 

M.  Hexbie  et  oZ.     [No.  711.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Fourth  Circuit. 

See  same  case  below,  7G  C.  C.  A.  196,  145 
Fed.  31*). 

Mr.  V,  B.  Archer  for  petitioner. 

Messrs.  John  O.  McCluer  and  Jame9  8. 
McCluer  for  respondents. 

May   13,   1907.     Denied, 


James  L.   Bradford  et  al..  Petitioners,  v. 

United  States.     [No.  717,  718.] 

Petitions  for  Writs  of  Certiorari  to  the 
Lnited  States  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit. 

See  same  case  below,  152  Fed.  616,  617. 

Mr.  Edgar  H.  Farrar  and  Mr.  F.  L.  Rich- 
ardson for  petitioners. 

The  Attoniejt  tlenerat.  Solicitor  General 
Hoxit,  and  Mr.  W.  W.  Howe  for  respondent. 

May  13,  1907.    Denied. 


Leeds   &   Catun    Company,  Petitioner,  v. 

Victor  Talking  MACHmE  Company  et  ah 

[Xos.  742,  743.] 

Petitions  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  152  Fed.  605. 

Mr.  Lull  is  JJicLs  lor  petitioner. 

Mr.  Horace  Pet  tit  for  respondent. 

May  27,  1907.     Granted. 


Troy  Wagon  Works  Company,  Petitioner, 

V.  HowABD  L.  Hancock,  Trustee.     [No. 

641.] 
[564]     Petition  'for  a  Writ  of  Certiorari  to  tha 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh   Circuit. 

See  same  case  bleow,  152  Fed.  605. 

Mrasrs.    .\huuu    W.    lUilUcy   and   Charles 
Mart  indole  for  petitioner. 

Mr.  James  W.  Noel  for  respondent. 

May  27,  1907.     Denied. 


National  Exchange  Bank  of  Providengb, 

R.   I.,   Petitioner,    v.   City   op   SrpEBlOB. 

[No.  716.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit. 

See  same  case  below,  148  Fed.  1 1. 

Mr.  J.  H.  Caldivell  for  petitioner. 

No  brief  for  resiwndent. 

May  27,  1907.     Denied. 
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Town  of  Centebvu.le  Station^  St.  Clui 
County,  III.,  Petitioner,  v.  Nobthwesi- 
EBN    Savings    Bank.     [No    731.] 
Petition  for  a  Writ  of  Certiorari  to  the 

United  States  Circuit  Court  of  Appeals  for 

the  Seventh  Circuit. 

Mr.  Edward  C.  Kramer  for  petitioner. 
Mr.  B.  H.  Canhy  for  respondent. 
May  27,  1907.    Denied. 


Seymour  W.  Bon  ball,   Petittoner,  v.  Afr 

thub  C.  Plait.     [No.  734.] 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  153  Fed.  126. 

Mr.  Louis  Lowenstein  for   petitioner. 

Mr.  John  M.  Coit  for  respondent. 

May  27,  1907.     Dented. 


Chables  M.  Wabd  et  al.,  Admrs.  etc.,  /V 

titioners,  v.  Mabli  E.  6.  McK.  Wabd  d 

al.     [Nos.  735,  736.] 

Petitions  for  Writs  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  74  C.  C.  A.  146,  M3 
Fed.  1023. 

Messrs.  Henry  If.  •Word  and  Austen  G.[U 
Fox  for  petitioners. 

Mr.  Wm.  O.  Wilson  for  respondenta 

May  27,  1907.     Dented. 


NoBTii  Chicago  Stbeet  Railioad  Oomtmsx 
et  al..  Petitioners,  v.  Chicago  Co-xsou- 

DATED     TBACTIOK     COMPANY     et     ml.    [X* 

737];   West  CnicAOo  Stbect  Raokup 

Company  et  al..  Petitioners,  v.  Qfoc^sn 

Consolidated  Tbaction  Company  tt  si 

[No.  738.] 

Petitions  for  Writs  of  Certiorari  to  iW 
United  SUtes  Circuit  Court  of  AppraU  for 
the  Seventh  Circuit. 

Mr.  Henry  S.  Robhins  for  petitioDefs. 

Messrs.  James  F.  Meagher,  Xatkniel  C. 
Sears,  Clarence  A.  Knight^  and  A.  /.  '^ 
kins  for   respondents. 

May  27,  1907.     Denied. 


Amebican   News  Gompaitt,  Petititmtr,  § 

United  States.    [Na  740.] 

Petition  for  a  Writ  of  CerUorari  ti  tki 
United  States  Cireait  Court  of  Appesb  !■ 
the  Second  Circuit. 

See  same  ease  below,  148  Fad.  1017. 

ifr.  Albert  B.  Washbrnit  for  pctitioBir. 

The  Attameg  General  and  Solieitar  Cc» 
era<  Hoyt  for  respondent. 

May  27,  1007.    DmM. 


1906. 


MCMOBA^TDtTM   OaSES. 


Sm,  568 


OxrOBD  k  OyABT  LlWE  RiilUtOAD   GOMPAJnr, 

PetitioTiGrj  «.  U?fio,i  Bane  of  RiciiiioifDj 

Va.      [No.   744.] 

Petition  for  a  Writ  of  Certiorari  to  tlio 
United  States  Circuit  Court  of  Appeala  for 
the  Fourth  Circuit. 

Mr,  Thomas  B.  Womack  for  petitioner. 

Mr,  Wm.  h.  Roy  all  for  respondent. 

May  27|  lOUT.    Denied. 


Stanley    Fbancis,    Petitioner ^    «.    Uhiteo 

States.     [No.  745.] 
[566] Petition  for  a  Writ  of   Certiorari   io   •the 
United  States  Circuit  Court  of  Appeals  for 
the  Third   Circuit. 

See  same  ease  below,  152  Fed,  156. 

Mr.  Charles  L.  Frailet/  for  petitioner. 

The  Attornei^  General  and  SolidtQr  Oen- 
,     eral  Hoyt  for  respondent. 

May  27;  1907.    Denied. 


Emma  L.  Kaipu  in  behalf  of  Mfkala  Kaipu, 
Appelifjtit^  t\  L.  E.  P[NKfiAM,  President 
of  the  Hoard  of  m>alth,  etc  [No.  172.J 
Appeal    frooi    the    District    Court    of   the 

United  btntes  for  the  Territory  of  HawBii. 
Mr.  A.   G.  Af.  Robertson  for  appellant. 
Mr.  Lorrin  Andrews  for  appellee. 
May   n,   ID07.     Death  of  Mikala   Kaipu 

having  been  suggested,  and  the  case  abated, 

appeal  dUmisMed. 


Candido  Aoosta  et  al-t  AppeUania,  n.  Peo- 
ple OF  PoETO  Rico,    [No.  781.] 
Appeal  from  the  Supreme  Court  of  Porto 
Rico. 

Solicitor  Gcnrral  Hoyt  for  appellee. 
May   27,    1907.      Docketed   jipd   dmmissed 
with  costs,  ou  mrjtion  of  Mr.  Solicitor  Gen- 
eral lloyt  ou  bohalf  of  counsel  for  appellees. 


Susan   E.    PoRTEnnicLn,    Peiition^r,   o,   Ge- 

RARD  U.  .MouRKt  Truston,  Gte.,  ff  al.     [No, 

728.] 

Petition  for  a  Writ  of  CtTtiorari  to  the 
United  SlatL'9  (/irs:nit  Cinirt  of  Appeala  for 
the  Fourtli  Cirniit. 

Mr.  Forrest  W.  Brown  for  petitioner. 

No   appearance    for   respondent. 

;Muy  27,  1907.  Dismis}<cd,  on  motion  of 
counsel   for  petitioner. 


A.  B.  Ballard  ct  al.,  Plaintiffs  in  Error,  v. 

Charles   W.   Huntlr   ct   al.      [No.    123.] 

Motion   for   Writ  of  Certiorari. 

Messrs.  Willi'im  M.  Randolph  and  Vi'assell 
Randolph   for    i)laintilTs    in   error. 

Mr.  James  K.  Jones  in  behalf  of  Mr.  L.  P. 
Berry  for  defiiidants  in  error. 

November  12,  1!)06.  Granted  loithout  pre- 
judice, the  alleged  record  presented  with  the 
application  to  stand  as  a  return  to  the  writ. 
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MoKTAKA  Moinra  Compawt,  LtKiTEO,  Plttim* 
tiff  in  Error  J I3,  St.  Louts  Mtrfi^'o  &  Mili^ 
IKO  CoMPANr  or  Montana.  [No.  402.] 
Motion  for  Writ  of  Certiorari. 
ifr*  Charles  J.  Eughes^  Jr.^  for  plaintiff 
in  error. 

Mr.  Melion  S.  Gunn  for  defendant  in  er^ 
ror. 

November  19,  1906.  Granted  idihoui 
prejudice r  the  record  accotnpanyitigf  the  ap- 
plication to  stand  aa  a  return  to  the  writ. 


David  H.  MitLEtt,  Trustee  etc.,  ct  al,,  P^H- 

f  I  oners,  v.  E.  O.  McCormick  et  a  I.     [No, 

090.  J 

Petition  for  a  Writ  of  Certiorari  to  the 
United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit. 

See  same  case  below,  152  Fed,  019. 

Messrs.  Henry  W.  Taftf  John  W.  Bo<ifkby, 
Edward  H.  Blaiw^  Henry  WoUman^  George 
8.  Graham i  and  F.  W.  if.  Cutcheon  for  peti- 
tioners. 

Messrs,  JuHen  T.  Bavin,  Ahram  I.  Elku&f 
and  Garrard  Qlenn  for  rcspondenla 

April  22,  1907.    Denied. 


UwrxED  States,  Petitioner,  v.  Marioh 
Teust  Company,  Trustee,  etc.  [Xo.  505.] 
On    Writ    of    Certiorari    to    the    United 

States   Circuit    Court    of   Appeals   for    the 

Seventh  Circuit. 
See    same   case   below,   74   C.   C.   A.   439, 

143  Fed.  301. 
The  .Attorney   General^  BoUcitor  General^ 

and  Mr.  /,  C.  M ^Reynolds  for  petitioner* 
Me^ms,    Morri&   M.    Town  let/   and   E.    W. 

Bradford  for  respondent. 
April  22,  1007.    Judgment  affirmed^  by  & 

divided  court,   and  cause   remanded  to   the 

District  Court  of  the  United  States  for  the 

Diiitrict  of  Indiana. 


Jonx    A.    CuUTiN,    Trustee,    Appellant,    v. 

Gertrude  F.   Tucker.      [No.  317.] 

Petition  for  a  Writ  of  Certiorari. 

Messrs.  Lee  M.  Friedman  and  Robert  K, 
Dickerman  for  appellant. 

Mr.  John  H.  Sherburne,  Jr.,  for  appellee. 

April  22,   1907.     Denied, 


Mammoth   Mining  Company,   Plaintiff  in 

Error,  v.  Grand  Central  Mining  Coic- 

PANY  et  al.     [No.  774.] 

Mr.  R.  N.  Baskin  for  plaintiff  in  error. 

May  27,  1907.  Writs  of  error  and  cer- 
tiorari granted,  on  motion  of  Mr.  B,  N, 
Baskin  for  plaintiff  in  error. 
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APPENDIX  L 


upvtmz  €onvt  of  the  'Suited  JStates. 

OaroHEB  Tebic,  10OQ, 


OEDER 

There  liaTiiig  been  mn  Aisodate  Juatice  of  tliU  court  appointed  ifuce  tlis  oommencemeat 
of  this  term, 

It  is  ordered,  That  the  foUawing  allotment  be  made  of  the  Chief  Juatioe  and  Associate 
Justices  of  this  Court  among  the  Ctrcuita,  agreeably  to  the  act  of  Congresa  in  such 
made  and  provided,  and  that  such  allotment  be  entered  of  record,  ni?,.' 

For  the  First  Circuit,  Oliver  Wendell  Holmes,  Associate  Juatioei 

For  the  Second  Circuit,  Rufua  W.  Peckham^  ABsociate  Juatioej 

For  the  Third  Circuit,  William  H.  Moody,  Assoctatt?  Justice; 

For  the  Fourth  Circuit,  Melville  W.  Fuller,  Chief  Justice  j 

For  the  Fifth  Circuit,  Edward  D.  White,  Associate  Justicei 

For  the  Sixth  Circuit,  John  M*  Harlan,  Associate  Justice; 

For  the  Seventh  Circuit,  WiJHam  R.  Day,  AAiJjciate  Justice; 

For  the  Eighth  Circuit,  David  J.  Brewer,  Associate  JuBtioej 

For  the  Ninth  Circuit,  Joseph  MoKenna,  AASoeiate  Juatieeb 

December  24,  1906, 


APPENDIX   IL 


^nii^vtmt  Cxrurt  0f  the  WLniUA  states. 

October  Tebm,  1906. 


ORDER. 

The  Reporter  having  represented  that  owing  to  the  number  of  decisions  at  the  present 
term  it  would  be  impracticable  to  put  the  reports  in  one  volume,  it  is  therefore  now  here 
ordered  tliat  he  publish  an  additional  volume  in  this  year,  pursuant  to  section  681  of  the 
Revised  Statutes. 

^farch  25,  1901. 
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APPENDIX    III. 


^n^xtjemje  Court  of  tbe  Itmtjejd  Jitales. 

OoiOBEB  Tebm,  1006. 

OEDER 

It  is  now  liere  ordered  by  the  court  that  all  the  cases  on  the  docket  not  decided  and 
all  the  other  business  of  the  term  not  disposed  of  be,  and  tiie  same  are  hereby,  font"»wd 
until  the  next  term. 

Ma^  £7, 1907. 


APPENDIX   lY. 


^nipvtmt  Court  of  tlie  Itnitjed  S^txU% 

OOTOBEB  Tebm,  1906. 


On  ^londay,  April  20.  1907,  at  the  meeting  of  the  Supreme  Court  of  the  United  I , 

when  were  present  the  Chief  Justice,  Mr.  Justice  Harlan,  Mr.  Justice  Brewer,  Mr.  Jnstiei 
\Vhite,  Mr.  Justice  McKenna,  Mr.  Justice  Holmes,  Mr.  Justice  Day,  and  Mr.  Justice  Moodj, 
the  following  proceedings,  among  others,  were  had: 

Mr.  Solicitor  General  Hoyt: 

May  it  please  the  Court,  on  behalf  of  the  Bar  Association  of  the  Di!«trict  of  Columbia. 
and  in  the  name  of  the  Attorney  General.  1  have  the  honor  to  present  to  the  Court  tht 
resolutions  adopted  by  the  Bar  of  the  District  in  commemoration  of  the  late  Mr.  J. 
Ilubley  Ashton,  whose  distinguished  official  and  personal  career  at  thia  Bar  is  well 
knnwn  to  the  Court,  and  I  beg  to  ask  that  the  Cfourt  will  direct  that  an  appfopriaH 
minute  be  made  of  those  proceedings  upon  its  record. 

The  Chief  Justice: 

The  Court  recognizes  that  the  long  and  eminent  labors  of  ^Ir.  Aahton,  and  particular^ 
while  connected  with  the  Department  of  Justice,  justify  the  Court  in  making  this  aa 
exception  to  the  general  rule,  and  render  it  eminently  proper  that  the  rtquMt  of  tht 
Bar  Association  be  granted.  The  resolutions,  therefore,  will  be  placed  on  the  fflii  if 
this  Court.    Those  resolutions  were  as  follows: 

Minute  and  Resolution!. 

The  Bar  of  the  District  of  Columbia  have  met  to  give  expression  to  tKelr  senw 
and  to  their  sensibility  of  the  loss  occasioned  to  them  and  to  the  profeeaioB  Ir?  tiM  tath 
of  r  -w 

J.  HUBLEY  ASHTON, 
and  to  pay  a  tribute  to  his  eminent  abilities  and  Tirtueii 
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Mr.  Asliton  was  af!mitted  to  the  Bar  of  the  Supreme  CouTt  >»!  tlw  t'nU<^+^  State* 
in  December,  1864,  j^nd  to  tins  Bar  in  tlie  month  of  October,  IStiU* 

He  was  Assistant  Attorney  Geutral  of  the  United  States  from  May*  ISO-l*  (.■onthniously^ 
with  the  exception  of  a  few  monthsj  until  his  resignation  in  April,  18iiti. 

During  that  period  he  argued  on  behalf  of  the  governnient  a  great  numb*'i'  of  ini* 
portant  causes,  more  than  seventy  in  alU  which  originated  in  the  events  of  the  Civil 
War  and  in  the  execution  of  the  laws  and  policy  relating  t<*  reconstruct  ion,  and  which 
involved  grave  queationa  of  constitutional  and  inteitiational  law.  Many  of  these  en^f'fl 
as  they  are  reported  in  volumes  2  to  8  of  Wallace  related  to  the  law  of  prue, 
and  his  arguments  therein  great! j  contributed  to  the  elucidation  of  the  doctrines  staiwl 
in  the  decisions  of  the  Court,  Me  served  under  and  was  aaaociated  with  Attorneys  lien- 
eral  Bates,  Speed,  Stanbery,  Evarta,  and  Hoar,  and  was  several  times  appointed  Acting 
Attorney  General. 

From  the  time  he  was  admitted  to  this  Bar  to  the  day  of  his  death  his  home  was  in 
Washington,  and  antiJ  recently  he  ivas  actively  engaged  in  the  practice  of  his  proftssiion* 

After  he  severed  his  connection  with  the  Law  Department^  he  was  freijuenll^v  i  in- 
ployed  by  the  government  in  litigation  involving  great  reaponaibility  and  m  mattera 
relating  to  international  intercourse  and  obligation. 

He  seldom  appeared  in  the  local  courts*  His  practice  continued  to  be  In  the  Supreme 
Court  of  the  United  States,  and  he  was  the  adviser  of  many  corporations  and  had  pro- 
fessional charge  of  important  business  interests. 

Mr.  Ashton's  long  career  made  conspicuous  his  varied  learning  and  profound  kuowU 
edge  of  the  fundamental  principles  of  juriflprudence,  his  intellectual  vigor,  alert nesa, 
and  acumen,  his  power  in  legal  controversy,  and  his  capacity  for  persuasive  and  r-rm- 
yincing  argument  and  exposition^  Hia  hriela  were  made  of  exceptional  value  and  ii^^*^- 
fulness  by  his  habit  of  exhaustive  research  and  preparation  and  his  faculty  for  lucid 
statement  and  logical  1  reasoning. 

The  conduct  of  his  professional  life,  and  in  all  the  relations  of  life,  wa^s  in  confurmitj 
with  the  highest  and  moat  ennobling  standards  of  duty,  of  rectitude,  and  of  honor. 

His  character  and  the  simplicity,  reflnement,  and  kindliness  of  his  nature  secured  and 
firmly  held  the  confidence,  the  respect,  the  admiration,  and  the  tincere  friendship  of  the 
Bench  and  of  the  memhers  of  the  Bar,    Therefore,  be  it 

Resolved,  That  we  bear  testimony  to  and  hold  in  honor  the  rare  attainments  of  our 
deceased  brother,  hjs  fidelity  to  justice  and  to  law,  bis  great  services  to  the  profes-slon 
and  to  the  community,  and  the  nobility  and  purity  of  the  spirit  in  w^hich  he  devoted  hsa 
great  abilities  to  tb*?  duties  and  labors  of  his  profession. 

Resolved,  That  the  unalterable  purpose  evinc^  by  Mr*  Ashton  from  the  beginning  to 
the  end  of  his  laborioiis  and  useful  life,  to  accept  and  fully  meet  the  moral  responsibil- 
ities and  obligations  tliat  devolve  upon  the  Bar  as  well  as  upon  the  Bench,  de-serves  our 
special  recognition  and  a  permanent  record  of  our  remembrance,  in  the  desire  that  the 
influence  of  his  example  may  be  thereby  preserved,  strengthened,  and  extended. 

Resolved,  That  the  President  of  the  Bar  Association  he  requested  to  present  thia 
minute  and  these  resolutions  to  the  Court  of  Appeals  and  to  the  Supreme  Court  of  the 
District  of  Columbia,  with  the  request  that  they  be  entered  on  their  minutes,  and  that 
a  copy  be  comnumicated  to  the  family  of  the  deceased  with  the  expression  of  the  sincere 
sympathy  of  the  members  of  the  Bar. 


APPENDIX  V. 


^ttpriemie  ®0ttrt  of  the  UniM  ^tatjes. 

OcTOBEB  Term,  1906. 


The  Chief  Justice  said :  "It  gives  me  pleasure  to  announce  to  the  gentlemen  of  the  bar 
that  William  H.  Moody  of  Massachusetts,  appointed  to  a  seat  upon  tnis  bench,  is  present 
and  prepared  to  take  the  oath  of  office.  The  clerk  will  read  his  commission,  to  be  after- 
wards recorded,  and  administer  the  oath  accordingly." 

The  commission  was  then  read  and  the  oath  administered  by  the  clerk,  and  Mr.  Justice 
Moody  took  his  seat  on  the  bench, 

December  11,  1906, 
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FOUR  VOLUMES  CONTAINED  IN  THIS  BOOE^ 
203,  204,  205,  208. 

OCTOBEH  TEliM,  1006, 


ABANDONMENT. 

Of  writ  of  error,  see  Appeal  and  Error, 
67. 

By  assignees  in  bankruptcy  of  bank- 
rupt's interest  under  testamentary 
trust,  see  Bankruptcy,  3. 

Sale  of  homestead  claim  before  patent 
as  abandonment,  see  Public  Lands, 
6,  6. 

ABDUCTION. 

As  violating  extradition  lawa,  s^  Ex- 

tradition,  1. 
Relief  to  person  illegally  extradited,  see 

Habeas  Corpus,  1. 

ACCIDENT. 

As  ground  for  equitable  relief  agaiQ^t 
forfeiture  of  lease,  see  Landlord 
and   Tenant,  3    4. 


ACTION  OR  SUIT. 

Appearance,  see  Appearance. 
Election    of    remedies,    see    Election 

Remedies. 
Venue  of  criminal  trial,  aee  Venue, 


of 


ADMIRALTY. 

Enforcing  lien   on   vessel   aa   regulation 
of  commerce,  see  Comuieree,  1. 

1.  A  court  of  admiralty  has  jurisdiction 
of  a  libel  brought  by  one  of  two  vesaeU. 
which  were  botli  adjudged  to  be  in  fault 
for  a  collision,  to  enforce  f ontributlon  on 
account  of  its  payment  of  the  entire  dam- 
age to  the  cargo  of  the  other  vessel.  Erie 
R.  Co.  V.   Erie   &   W.  Transp,  Co.  450 

2.  The  question  whether  a  state  statute 
giving  a  lien  upon  a  vessel,  enforceable  in 
a  state  court,  for  materials  jind  supplies 
furnished  on  the  credit  of  the  vessel,  is  an 
unconstitutional  infringement  upun  the  ex- 
clusive admiralty  jurisdiction  of  the  Fed- 
eral courts  of  lions  of  a  maritime  character, 
is  not  open  in  a  case  in  whie'h  no  maritime 
lien  is  asserted.  Iroquois  Traiisp.  Co,  v. 
De  Laney  Forge  &  Iron  Co.  836 

U.  S.,  Book  61.  75 


3^  The  enforcement  of  »  tien  given  by  & 
state  statute  upon  a  reaie!  for  material* 
furnished  after  she  was  launched  is  within 
the  jurisdiction  of  a.  state  court,  where  such 
materjali  were  really  fumiBhed  for  the  com- 
pletion of  the  vesseU  and  were  fairly  a  part 
of  her  original  construction,  Iroquois 
Tranap.  Co.  t,  De  Laney  Forge  4  Iron  Co. 

fl34 

4.  A  eon  tract  to  build  a  ship,  not  being 
a  maritime  contract >  which  can  only  be  en* 
forced  in  a  court  of  admiralty^  a  lien  given 
by  a  state  statute  for  materials  furniabed 
in  her  construction  may  be  enforced  against 
the  vessel  in  a  state  court.  Iroquois  Transp. 
Co.  V.  De  T^ney  Forge  &  Iron  Cb.  830 

ADOPTION. 

Into  Indian  tribe,  see  IndianSi  4, 

ADVEKSE  POSSESSION. 

1.  A  railway  company  which  has  com- 
plied with  all  the  terms  and  conditions  of 
a  congresaional  land  grants  as  fljced  by  Con- 
gress and  hj  the  act  of  the  state  legis- 
lature after  the  actjeptance  of  the  grant  by 
the  state,  has  such  a  title  to  lands  within 
the  place  limits  of  the  grant  that  the  stat- 
ute of  limitations  will  run  againat  it  in 
favor  of  one  who  occupies  the  premises  by 
adverse  pcjss^sion  under  color  of  title ^  not- 
withstanding the  want  of  ^nal  certiScatios 
and  issue  of  patent.  Iowa  B.  Land  Co.  v. 
Blumer,  1I4S 

2.  Knowledge  of  the  rejection  of  hU  firat 
timber  culture  entry  of  land  within  the 
place  limits  of  a  railway  land  grant  does 
not  require  the  imputation  of  bad  faith  to 
the  entryman  in  going  into  possesaion  on 
the  advice  of  counsel  under  a  second  entry, 
afterwards  aummarlly  canceled  without  his 
knowledge,  so  a  a  to  prevent  his  open,  noto- 
rious* and  continuoui  possession  from  ripen- 
ing into  full  title  as  against  the  railway 
company  if  the  latter  faila  to  assert  its 
rights  within  the  period  prescribed  by  the 
statute  of  timitatibDi.  &wa  B-  Land  Co. 
V.  Blumer.  1148 
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AoKNOT— Appeal  and  Ebbob,  I.  e. 


AGENCT. 

See  Principal  and  Agent. 

ALIENS. 

An  alien  minor  child  who  has  never  dwelt 
in  the  United  States,  is  not,  when  coming 
to  join  a  naturalized  parent,  exempt  from 
the  provision  of  the  act  of  March  3,  1903 
(32  Stat,  at  L.  1213,  chap.  1012,  U.  8.  Comp. 
Stat.  Supp.  1903,  p.  170,  U.  S.  Comp.  Stat. 
Supp.  1005,  p.  274),  §  2,  debarring  aliens 
from  landing  if  they  are  afflicted  with  a 
dangerous  contagious  disease,  on  the  theory 
that  she  was  invested  with  citizenship  by 
virtue  of  the  declaration  of  U.  8.  Rev.  Stat. 
§  2172,  U.  S.  Comp.  Stat.  1901,  p.  1334,  that 
minor  children  of  naturalized  citizens  shall, 
if  "dwelling  in  the  United  States,"  be  con- 
sidered as  citizens  thereof.  Zartarian  v. 
Billings,  428 

ALIMONY. 

Allowance  of,  in  proceeding  by  divorced 
wife  to  obtain  liquidation  of  com- 
munity property,  see  Husband  and 
Wife,  6. 

ALLOTMENT. 

Of  Justices  among  circuit  courts,  1193. 

AMUSEMENTS. 

Due  process  of  law  in  regulating  ad- 
mission, see  Constitutional  Law,  5. 

Equal  protection  of  the  laws  in  statute 
regulating  admission,  see  Constitu- 
tional Law,  46. 


ANIMALS. 

Validity  of  quarantine  regulations,  see 
Commerce,  14. 


ANTI-TRUST  ACT. 

Limitation  to  recover  three-fold  dam- 
ages, see  Limitation  of  Actions, 
2,3. 

Right  of  action  for  three-fold  damages, 
see  Monopolies. 

APPEAL  AND  ERROR.  . 

I.  Appellate  jurisdiction  generally. 

a.  In  general. 

b.  Mode  of  review. 

c.  Finality  of  decision. 

d.  Moot   case. 

n.  Jurisdiction  of  particular  courts. 

a.  Of  circuit  courts  of  appeals. 

b.  Of  Supreme  Court. 

1.  Over  Federal  courts. 

2.  Over  state  courts, 
m.  Proceedings  to  transfer  cause. 
IV.  The  record. 

V.  Hearing  and  determinatioB. 
VI.  Judgment. 

VII.  Liability  on  appeal  bond. 
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I.  Appellate  jurisdiction  generally. 

a.  In  general. 

Appeal    from   (Incision   of   primary  a- 
a  miner,  see  Patents,  3. 

1.  No  appeal  lies  from  an  order  dcnyi^ 
a  petition  for  rehearing.  Conboy  v.  tint 
Nat.  Bank,  m 


2.  The  claims  of  a  creditor  aieainrt  ■ 
bankrupt  estate  have  been  rejected  so  si 
to  give  the  right  to  appeal  where  he  ii- 
sisted  that  his  claims  were  for  a  deinlt 
amount,  vig.,  the  amount  atated  ii  tW 
proofs  of  debt,  less  the  sum  derived  frm 
the  sale  of  collateral,  and  the  referee  de- 
clined to  allow  the  claims  as  established  ii 
the  proof  stood,  and  the  bankruptcy  envt 
approved  and  aflftnned  the  ruling  of  thi 
referee  as  a  disallowance  of  the  claims,  ail 
entered  an  order  accordingly.  HiMock  f. 
Varick  Bank,  Mi 

b.  Mode  of  review. 

3.  Errors  alleged  to  have  been  eoBunittcd 
in  an  action  at  law  can  be  reviewed  in  the 
Supreme  Court  of  the  United  States  oalj 
by  writ  of  error.  Behn,  Meyer  ft  Co.  f . 
Campbell  ft  Go  Tauco,  8S7 

4.  Writ  of  error,  and  not  HV^  ^  ^ 
only  method  of  reviewing  an  adjndieslka 
of  bankrupt<^  entered  on  a  directed  vvdicl 
on  a  jury  trial  demanded  as  of  right  kj  tkf 
alleged  bankrupt  under  the  banknmt  act  of 
July  1,  1808  (30  Stftt.  t  L.  661.  dapi  Ml. 
U.  S.  Comp.  Stat.  1901,  p.  3429),  f  19.  te 
the  determination  of  the  ismco  as  to  ■- 
solvency  and  the  commission  of  aeu  o( 
bankruptcy.  Frederick  L.  Grant  Shoe  Oa 
V.  W.  M.  Laird  Co.  S9I 

6.  Writ  of  error  is  the  proper  method  of 
reviewing  a  judgment  of  the  aupreBe  eo«t 
of  the  territory  of  Oklahoma,^  affir«iag  a 
judgment  of  the  court  below  in  an  actioa 
of  replevin  tried  by  the  oonrt  upon  vaiw 
of  a  jury.  National  Live  Stock  Bank  v. 
First  Nat.  Bank,  IM 

6.  Appeal,  and  not  writ  of  error,  Is  tit 
proper  method  of  obtaining  a  leviev  ii  thi 
Supreme  Court  of  the  UiSted  States  of  a 
final  order  of  the  supreme  eonit  off  tht  FU- 
ippine  Islands  in  a  nabeas  eormia  ease,  «- 
der  the  act  of  JuLr  1,  1908  (tt  Stat  at  L 
chap.  1369,  pp.  m,  096,  U.  &  ODM^  Strt. 
Supp.  1006,  p.  164),  i  10^  providiiv  tkot 
judgments  and  decrees  of  tlw  latter  eoat 
can  only  be  reiviewed  '*in  the  oaao  ■smh; 
under  the  same  regulationa,  aad  hy  tki 
same  prooedure,  aa  far  aa  i^pplkaMe, as^ 
final  judgmento  and  doereaa  of  the  eiitril 
courts."    Fisher  ▼.  Baker.  M 


e.  Finality  of 

7.  The  eircuit  court  of 
advance  of  the  final    _ 
view  an  on       of  a       Inrnl 
which  adji       m  the  d 
guilty  of  1  ih 

for  the  pkwu       »  ol 
papers  for  ii  tha 


»« 
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plamtiif,  and  impoMt  a  fin«  or  imprison- 
ment  in  the  event  of  failure  to  produce 
such  books  or  papers  by  a  specified  date, 
since  this  is  not  a  final  order  rendered  in 
a  proceeding  criminal  in  its  nature,  and,  as 
such,  within  the  appellate  jurisdiction  of 
the  circuit  court  of  appeals,  under  the  act 
of  March  3,  1891  (26  Stat,  at  L,  828,  ehap. 
617,  U.  S.  Comp.  Stat.  1901,  p.  65^)),  |  ti, 
but  was  intended  to  secure  the  rights  of 
the  party  to  the  suit  for  whose  benefit  the 
original  order  was  made.  Dojie  v.  London 
Guarantee  A  Acci.  Co.  641 

8.  A  judgment  of  a  FedeVul  circuit  court, 
rendered  after  the  plaintiff,  having  unsuG- 
oessfully  moved  to  remand  the  cau^e  to  the 
state  court  whence  it  wa^^  removed,  had 
elected  to  stand  upon  his  motion  to  re- 
mand, and  refused  to  recognizee  the  juris- 
diction of  the  Federal  court,  that  plaintiff 
take  nothing  by  the  suit,  and  that  the  de- 
fendants go  hence  without  dnj  and  recover 
their  costs  against  the  plaintiff,  ie  irnal  for 
the  purpose  of  appeal.  Weeker  v.  Na- 
tional Enameling  &  Stamping  Co.  430 

d.  Moot  case. 

9.  The  validity  of  the  action  of  the  Phil- 
ippine authorities  in  suspendmg  the  writ  of 
Iwbeas  corpus  is  a  moot  ([question,  which 
does  not  call  for  determination  by  the  Su- 
preme Court  of  the  United  Statee  on  writ 
of  error,  where  the  suspension  was  revoked 
on  the  day  when  copy  of  the  petition  for  the 
writ  of  error  was  served  on  opposing  coun- 
sel, and  more  than  two  months  before  the 
writ  was  issued.    Fisher  v.  Baker ^  142 


n.  Jurisdiction  of  partimlnr  courts* 
a.   Of   circuit  courts  of  appeals* 

10.  An  appeal  lies  to  the  appropriate  cir- 
cuit court  of  appeals  in  a  case  where  the 
jurisdiction  of  the  circuit  court  attached 
both  on  the  ground  of  diverge  citiscenship 
and  on  a  separate  and  indnpt^ndent  consti- 
tutional ground.  Mississippi  R.  Commis- 
sion v.  Illinois  C.  R.  Co.  209 

b.  Of  Supreme  Court. 

1.  Over  Federal  courts* 

Over  district  and  circuit  courts. 

Appeal  from  circuit  court  of  iippeals  in 
bankruptcy  case,  s^e  infra,  tiS,  60. 
See  also   infra,   76. 

11.  A  case  in  which  thp  eontention  is 
made  that  the  decree  which  is  the  basis  of 
suit  is  void  as  violating  tlie  right,  under 
the  Federal  Constitution,  to  a  jury  trial 
and  to  due  process  of  law,  does  not  involve 
the  construction  or  application  of  such  Con- 
stitution, within  the  meaning  of  the  act  of 
March  3,  1891  (26  St^t.  at  L.  BIT,  chap. 
617,  U.  S.  Comp.  Stat.  1901,  p.  4^8),  |  5, 
authorizing  direct  appeals  from  the  circuit 


or  district  courti  to  the  Federal  Suprem© 
Court,  where  the  real  issue  as  to  sueh  prior 
decree  was  whether  it  was  rea  judicata 
between  the  parties,  or^  aa  is  contended  by 
the  appellants,  wa^s  rendered  wilhout  juris* 
diction.  Empire  State- Idaho  Min,  &  D* 
Co.  V,  Hanley,  779 

12.  A  ease  cannot  be  brought  up  to  the 
Supreme  Court  of  the  United  States  by  di- 
rect appeal  from  a  Federal  circuit  court, 
under  the  act  of  March  3,  1801  (26  Stat,  at 
L.  827,  chap.  617,  U.  S,  Comp.  StaL  1901, 
p.  488),  I  5,  aa  one  in  which  the  jurisdiction 
of  the  court  la  in  issue ^  where  the  juris* 
diction  challenged  is  not  that  of  the  court 
rendering  the  decree  from  which  the  appeal 
is  taken,  but  is  that  of  the  court  which 
rendered  a  former  decree,  which  is  set  up 
in  the  bill  aa  the  ba.^is  of  the  title  in  suit. 
Empire  State -Idaho  Mm.  &  D*  Co*  v.  Han- 
ley.  779 

13.  The  certificftte  of  a  FedeVal  drcnit 
court  may  be  considered  by  the  Supreme 
Court  on  the  direct  review  nnthorized  hy 
the  act  of  March  3,  1891  (26  Stat,  at  L.  82ti, 
chap.  dl7,  U.  S.  Ctomp.  Stat.  1901,  p,  488), 
for  the  purpose  of  eupplyin)^  the  failure  of 
the  record  to  a  bow  when  and  how  the  quea* 
lion  of  jnrisdielion  waa  raised^  if  the  ele- 
ments necessary  to  decide  the  question  are 
in  the  record,  although  it  is  the  better 
practice  to  make  apparent  on  the  record, 
by  a  bill  of  exceptions  or  other  appropriate 
mode,  the  fact  that  the  question  of  juris- 
diction waa  raised  and  passed  upon,  and 
the  elements  upon  which  the  deeision  of  the 
question  was  based.  C.  H.  Nichols  Lum- 
ber Go.  V.  FraDioUj  181 

14.  The  failure  of  the  certificate  of  a 
Federal  circuit  court  to  show  the  exaet  na- 
ture of  the  juriBdictional  quention  relied 
upon  to  sustain  a  direct  appeal  to  the 
Supreme  Court  does  not  defeat  the  juriedic* 
tion  of  the  latter  court*  where  an  examina- 
tion  of  the  record^  aided  by  the  opinion  of 
the  circuit  court,  contained  therein  and 
made  part  thereof,  distinctly  shows  tjie 
nature  of  the  question  of  jurisdiction 
parsed  upon.    Chicago  v.  Mills,  504 

15.  The  appeal  required  by  the  act  of 
June  22,  18tH)  {12  Stat,  at  L.  85,  97,  chap. 
188),  §  11,  to  be  taJ^en  to  the  Supreme 
Court  of  the  United  States  if  the  decree  ol 
the  district  court  in  certain  private  land 
claim  eases  is  against  the  United  Statesj 
is  "otherwise  provided  by  law'*  within  the 
meaning^  of  the  act  of  March  3,  1801  (29 
Stat,  at  L.  828,  chap.  517,  U.  S.  Comp.  Stat. 
IDOl,  p.  550),  I  6j  making  the  circuit  court 
of  appeals  the  proper  tribunal  for  the  re- 
view of  final  deeisiona  of  the  district  court 
in  other  than  certain  excepted  caaea,  which 
iaclude  tboae  where  it  is  otherwiae  pro- 
vided by  law.     United  States  v.  Dalcour, 

Over  torrltorial  cottrtB. 

See  also  supra ^  5. 

Sufliciency    of   statement   of   facts,  sea 

infra,  63,  70. 
Queationa   reviewable,  see  infra.   75. 

16.  A    controversy    as    to    the    const itu- 
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tioiULl  right  of  a  territorial  legislature  to 
pass  a  specified  law  under  the  broad  legis- 
latiye  power  conferred  by  U.  S.  Rev.  Stat. 
f  1851,  involves  the  validity  of  an  author- 
ity exercised  under  the  United  States  with- 
in the  meaning  of  the  act  of  March  3,  1886 
(23  Stat,  at  L.  443,  chap.  355,  U.  S.  Ck)mp. 
Stat.  1001,  p.  572),  §  2,  defining  the  appel- 
late jurisdiction  of  the  Supreme  CSourt  of 
the  United  States  over  the  supreme 
courts  of  the  territories.  New  Mexico  ex 
rcl.  Mclean  v.  Denver  &  R.  G.  R.  Co.      78 

17.  Some  sum  or  value  must  be  in  dis- 
pute in  order  to  sustain  the  appellate 
jurisdiction  of  the  United  States  Supreme 
Court  over  the  supreme  courts  of  the  terri- 
tories which  is  conferred  by  the  act  of 
March  3,  1S85  (23  Stat,  at  L.  443,  chap. 
355,  U.  S.  Comp.  Stat.  1901,  p.  572),  §  2, 
without  regard  to  the  sum  or  value  in  dis- 
pute, in  cases  involving  the  validity  of  a 
treaty'  or  statute  of,  or  authority  exercised 
under,  the  United  States.  New  Mexico  ex 
rcl.  MeLean  v.  Denver  &  R.  G.  R.  Co.        78 

18.  A  suit  in  which  the  matter  in  dis- 
pute is  the  right  of  consignors  to  have  a 
consignment  shipped  by  a  common  carrier 
to  its  destination  involves  a  valuable  right, 
measurable  in  money,  and  therefore  satis- 
fies the  requirements  of  the  act  of  March 
3,  1885  (23  Stat,  at  L.  443,  chap.  355,  U.  S. 
Comp.  Stat.  1901,  p.  672),  conferring  upon 
the  Supreme  Ck)urt  of  the  United  States 
appclhitc  jurisdiction  over  the  supreme 
courts  of  the  territories  without  regard  to 
the  sum  or  value  in  dispute,  \^here  the  va- 
lidity of  a  treaty  or  statute  of,  or  author- 
ity exercised  under,  the  United  States  is 
involved.  New  Mexico  ex  rel.  McT^ean  v. 
Denver  &  R.  G.  R.  Co.  78 

19.  A  determination  by  the  supreme 
court  of  the  territory  of  Arizona  in  a  ha- 
beas corpus  case  as  to  which  custodian  a 
child  of  tender  years  shall  be  committed 
is  not  appealable  to  the  Supreme  Court  of 
the  I'nitotI  States  under  U.  S.  Rev.  Stat. 
§  19(!l).  as  a  case  "involving  the  question  of 
]>ersonal  freedom"  within  the  meaning  of 
that  section.  New  York  Foundling  Hos- 
pital V.  (^.atti,  254 

Over  DlKtrict  of  Colninbla  courts. 

20.  A  judgment  convicting  a  chancery 
receiver  of  embezzling  money  which  had 
com<'  into  his  poiisession  in  his  official  ca- 
pacity is  not  reviewable  on  a  writ  of  error 
from  the  Federal  Supreme  Court  to  the 
court  of  appeals  of  the  District  of  Colum- 
bia, on  the  theory  that  the  forfeiture  by 
defendant,  under  D.  C.  Code  (31  Stat,  at 
L.  1180.  chap.  Sfvl),  §  841,  defining  the  of- 
fense, of  all  ri^^ht  or  claim  to  any  com- 
missions, was  determined  by  the  judgment, 
and  that  therefore  the  jurisdictional 
amount  prescribed  by  S  233  of  such  Code 
was  involved,  since  the  forfeiture  of  com- 
missions does  not  follow  the  judgment,  hut 
follows  the  wrongful  conversion  or  appro- 
priation of  the  moneys.  Fields  v.  United 
States,  807 
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21.  The  validity  of  an  authority  nm- 
cised  under  the  United  States  was  sot 
drawn  in  (question  so  as  to  sustain  the  ip- 
pellate  jurisdiction  of  the  Supreme  Cooit 
of  the  United  States  over  the  court  of  ap- 

r.Is  of  the  District  of  Columbia,  under 
C.  Code  (31  Stat,  at  L.  1189,  1227,  chtpi 
854),  {  233,  by  a  petition  for  mandaBoi 
to  compel  the  restoration  to  her  positioa 
in  the  classified  civil  service  of  a  clerk 
whose  contention  is  not  that  the  Proi- 
dcnt  and  his  representatives  were  without 
authority  to  dismiss  her,  but  that  her  dii- 
missal  was  illegal  because  the  requisite  for- 
malities prescribed  by  the  civil  service  reg- 
ulations were  not  observed.  United  States 
ex  rel.  Taylor  v.  Taft,  i» 

Over  Porto  Rican  oonrts. 

22.  An  appeal  lies  to  the  Supreme  Gonrt 
of  the  United  States  from  a  decree  of  tht 
district  court  for  the  district  of  Porto  Rieo 
in  a  suit  brought  by  a  wife  to  obctis 
liquidation  of  the  community,  in  which  ibe 
matter  in  dispute  exceeds  the  sum  of 
$5,000.     Garrozi  v.  Dastas,  30 

23.  The  contention  that,  because  the  dis- 
trict court  of  the  United  States  for  tht 
district  of  Porto  Rico  is  required,  by  tke 
act  of  April  12,  1900  (31  Stat,  at  L.  77. 
chap.  191),  {  34,  to  proceed  in  the  umt 
manner  as  a  Federal  circuit  court,  s  t«rm 
of  that  court  held  at  Mayaguez,  under  the 
authority  of  the  further  provision  of  that 
section  that  regular  terms  of  such  court 
shall  be  held  at  stated  times  in  San  Jnsn 
and  Ponce,  and  special  terms  at  Kaysgnei 
at  such  other  times  as  the  judge  nay  dcca 
expedient,  is  a  "special,**  as  contradiitiB- 
guished  from  a  "regular,**  term,  within  the 
meaning  of  U.  S.  Rev.  Stat,  i  670.  U.  S. 
Comp.  Stat.  1001,  p.  &45.  forbidding  jnrr 
trials  at  special  terms  of  the  circuit  eonrta 
except  in  certain  specified  districts,  is  too 
clearly  lacking  in  merit  to  sustain  s  vrit 
of  error  from  the  Feileral  Suprt^me  Court, 
in  view  of  the  substantially  unif«)m  re- 
quirement of  U.  S.  Rev.  Stat.  If  dMM. 
U.  S.  Comp.  Stat.  1901,  pp.  M3-«45.  that 
special  terms  of  the  Circuit  court*  are  U 
be  held  where  the  regular  sessions  sre  brid. 
American  R.  Co.  v.  Castro,  Ml 
American  R.  Co.  v.  Cardona  de  Castro, 

1187 

Over  Hawaiian  courts. 

24.  A  writ  of  error  from  the  Fedifil 
Supreme  Court  to  the  supreme  court  of  tbt 
territory  of  Hawaii  which  would  not  l> 
when  final  judgment  was  entared  cannot  to 
sustained  as  an  exercise  of  the  anpeDst* 
jurisdiction  conferred  by  the  net  or  SUrck 
3.  1005  (33  Stat,  at  L.  1035,  ^ap.  lltt> 
S  3.  amending  the  act  of  April  SO.  19* 
31  SUt.  at  L.  141,  168,  chap.  U9),  I  9^ 
because  a  petition  for  rehearing,  which  tht 
territorial  supreme  oourt  eatertaiaed  ai4 
acted  upon,  was  not  denied  by  that  eoMt 
until  after  the  later  statute  went  into  •!- 
feet.    Harrison  v.  M^cnon.  M 


Afpeal  aitd  Ehbov,  II.  b,  2. 


2.  Over  state  courts. 

Scope  of  review,  see  infra,  77-f»3, 

25.  The  citizenship  of  the  parties  is  im- 
Viaterial  as  affecting  the  jurisdiction  of  the 
Federal  Supreme  (Surt,  under  U,  S.  H<?v, 
Stat.  §  709,  U.  8.  Comp.  Stat.  ItJOl,  p-  675, 
of  a  writ  of  error  to  a  state  court.  Bar- 
rington  v.  Missouri,  B90 

26.  An  inferior  state  court  h  the  fitial 
court  of  the  state  where  the  Federal  quea- 
tion  involved  can  be  decided^  and  therefore 
is  the  court  to  which  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States 
must  be  directed,  where  the  higbeiat  state 
court,  although  discussing  the  Federal  ques- 
tion in  its  opinion,  and  declaring  it  to  be 
without  merit,  dismissed  ti  writ  of  error  to 
the  inferior  court  solely  and  exprea&ly  for 
want  of  jurisdiction.  Western  U.  Tel  eg. 
Co.  V.  Hughes,  2D4 
Federal  questions. 

See  also  infra,  81. 

27.  The  claim  of  a  right  under  the  Fed- 
eral Constitution  to  prove  the  truth  of  cer- 
tain published  articles  held  to  constitute  a 
contempt  of  court  is  too  clenrly  unfounded 
to  serve  as  the  basis  of  a  writ  of  error  from 
the  Federal  Supreme  Court  to  a  state  court. 
Patterson  v.  Colorado  ex  reL  Attr:  Gen. 

28.  A  decision  of  the  higheeit  slate  court 
that  the  defendant  in  a  criminal  case  has 
been  tried  in  accordance  with  the  local 
procedure,  although  the  names  of  all  the 
witnesses  were  not  indorsed  on  the  indict- 
ment, cannot  be  reviewed  in  the  Supreme 
Ck)urt  of  the  United  States  on  the  theory 
that  a  meritorious  Federal  quu^tion  was  in- 
volvod  in  the  claim  that  the  iiccu.^ed  waa 
a  subject  of  Great  Britain,  and,  by  virtue 
of  treaties,  tlie  law  of  iiafione.  the  laws 
and  Constitution  of  the  United  States,  and 
the  laws  of  the  state,  was  entitled  to 
know  who  were  llu'  witnesses  nj^n^insit  him, 
Barrington   v.   Missouri,  890 

2!>.  Demurring  to  an  indictuient  in  a 
state  court  on  the  ground  that  by  reason 
of  the  inconsistency,  mnlt iplitnly,  and  re- 
pugnancy of  the  dilFcront  cuuiits  in  such  in- 
dictment the  defendant  in  b<ing  proceeded 
against  in  violation  of  the  state  and  Fed- 
eral  guaranty  of  due  process  of  law»  and  in 
Aiolation  of  his  constitutional  riffht  to  be 
spofifically  informed  of  the  nature  and 
cause  of  the  accusation  upain.^t  him,  daen 
not  raise  a  Federal  question  of  RufTipicnt 
merit  to  sustain  a  writ  of  i  rror  fiom  the 
Supreme  Court  of  the  United  States.  Bar- 
rington   V.    Missouri^  flOO 

30.  The  admission  of  evidence  in  a  crim- 
inal case  which  the  highest  state  euurt  de- 
cides did  not  violate  the  rights  of  the  ac- 
cused  under  the  state  Constitution  and  lawB 
cannot  involve  a  question  of  due  proresa  of 
law  of  sufficient  merit  to  sustain  a  writ  of 
error  from  the  Snpremr*  Court  of  the 
United    States.      Barrington    v.    Missouri, 

890 


3K  The  refusal  of  a  state  court  to  grant, 
for  local  prejudice,  the  ehiuige  of  venue 
a«ked  for  in  a  criminal  ea^e,  cannot  involve 
a  Federal  question  of  siillicient  merit  to 
sustain  a  writ  of  error  from  the  Federal 
Supreme  Court,  where  the  highest  state  | 
court,  after  reviewing  the  testimony,  de* 
dded  tbat  such  refusal  was  not  an  abime 
of  the  discretion  vested  in  the  trial  luntL 
Barrington  v.  Misaouri*  800 

32.  The  question  whether  the  California 
legislature  could  enact  the  act  of  April  2, 
1866,  ratifying  conveyances  made  by  the 
corporate  authorities  of  the  city  of  Monte- 
rey of  pueblo  Janda  confirm etl  to  that  city 
by  the  United  States,  nm!  tifter wards  pat- 
ented to  (t«  its.  Aueeef^HOT!!^  and  a^isign^^  is 
not  »o  far  unaubat;tntkji]  a^  to  justify  dis- 
missal of  a  writ  of  error  to  a  «tate  court, 
Monterey    v.   JackSj  220 

33.  The  contention  that  the  proeeedinga 
taken  under  Conn.  Pwb.  Lawa,  U  36»4,  3095, 
by  a  railway  company  vrhich  is  the  lessee 
of  another  railway,  and  the  owner  of  three 
fourths  of  its  stock,  to  eotidetnn  the  out- 
atanding  sbarea  owned  by  a  person  who 
refuses  to  agree  to  the  terms  of  purchase, 
violate  the  due  process  of  law  clause  of 
the  I4th  Araendnsent  to  the  Federal  Con- 
stitution, and  impair  contract  obligations^ 
ie  not  so  frivolous  ta  to  require  the  dismis- 
sal of  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  a  state  court, 
Officld  V.  New  York,  N.  H.  &  H.  R.  Co. 

231 

34.  Color  for  defendant's  contention  that 
the  requirements  of  the  lltinola  mining  act 
of  April  18,  1890,  as  to  licensed  employeea, 
are  repugnant  to  the  Federal  Constitution, 
when  applied  to  the  first  count  in  the  dee- 
laratlon^  will  sustain  a  writ  of  error  from 
the  Supreme  Court  of  the  United  States  to 
a  eircuit  court,  as  against  a  motion  to  dis^ 
jniss,  bfiiwd  on  the  theory  that  the  first 
count  in  the  declaration  charges  a  violation 
of  duty  Imposed  by  the  atatnte  directly 
upon  the  mine  owner,  irrespective  of  the 
statutory  roquirements  as  to  Ileendcd  em- 
ployees. Wilmington  Star  Min.  Co,  v,  Ful- 
ton, 70S 

35.  The  question  whether  a  state  court, 
consistently  with  the  aet  to  re^fulate  eom- 
meree,  can  grant  relief  to  a  shipppr  because 
of  tho  exaction  by  a  common  earrier  of  an 
alleged  unreasonable  freight  rate  for  an  in- 
terBtate  shipment,  when  such  rate  has  heen 
tiled  with  the  Interstate  Com  meree  Commis- 
sion and  promulgated  as  provided  by  the 
act  to  regulate  commerce^  and  has  not  bee^ 
found  to  be  unreasonable  by  the  C^mmiis*' 
sion,  wilt  sustain  a  writ  of  error  from  the 
Federal  Supreme  Court  to  a  at  ale  court, 
where  Kiich  question  was  presented  by  the 
pleadings,  was  parsed  upon  by  the  trial 
court,  was  expressly  and  necessarily  de- 
cided by  the  highest  state  court,  and  is 
essentially  involved  in  the  case.  Texas  & 
P.   It.  Co.  V.  Abilene  Cotton  Oil  Co.         553 

3d.  The  judgment  of  the  highest  court  of 
a  state,  sustaining,  as  a  legitimate  exertion 
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of  the  police  power  of  the  state,  a  statute 
the  valitliiY  <>f  which  was  challenged  as  re- 
pugnant to  the  Federal  Constitution,  is  re- 
viewablo  in  the  Supreme  Court  of  the 
United  .States  by  writ  of  error.  Western 
Turf  Asso.  V.  Greenberg,  520 

37.  A  decision  of  a  state  court  in  a  case 
in  which  rights  under  a  statute  of  the 
United  Stat^  were  claimed  by  the  defend- 
ant is  reviewable  in  the  Supreme  Court  of 
the  United  States,  where  that  statute  was 
referred  to  by  the  highest  state  court  and 
was  an  element  in  its  decision.  Hammond 
V.  Whittredge,  606 

38.  The  express  denial  of  an  immunity 
claimed  in  both  the  trial  and  appellate 
courts,  under  U.  S.  Rev.  Stat.  §  5239,  U.  S. 
Comp.  Stat.  1»01,  p.  3515,  by  officers  and  di- 
rectors of  a  national  bank  in  respect  to  the 
rule  of  liability  applied  for  making  false 
oiTicial  reports  as  to  the  bank's  financial 
condition,  is  sufficient  to  sustain  the  exer- 
cise by  the  Supreme  Court  of  the  United 
States  of  its  appellate  jurisdiction  over 
state  courts.     Yates  v.  Jones  Nat.  Bank, 

1002 

39.  The  claim  of  a  right  under  an  "au- 
thority exercised  under  the  United  States," 
within  the  meaning  of  U.  S.  Rev.  Stat.  § 
709,  U.  S.  Comp.  Stat.  1901,  p.  575,  defining 
the  appellate  jurisdiction  of  the  Supreme 
Court  of  the  United  States  over  state 
courts,  is  presented  by  a  contention  that  a 
Montana  statute  was  authorized  by  the 
enabling  act  of  Feb.  22,  1889  (25  Stat,  at 
L.  67G,  chap.  180),  and  was  therefore  valid, 
even  if  repugnant  to  the  Constitution  of 
that  state.     !NIontana  ex  rel.  Haire  v.  Rice, 

490 

40.  No  Federal  question  which  will  sus- 
tain a  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  a  state  court 
is  involved  In  the  contention  that  the  de- 
fendant in  a  criminal  case  was  compelled 
to  be  a  witness  against  himself,  contrary 
to  the  5th  Amendment  to  the  Federal  Con- 
stitution, since  this  amendment  does  not 
operate  as  a  restriction  of  the  powers  of 
the  state,  but  was  intended  to  operate  solely 
ui)on  the  Federal  government.  Harrington 
V.  Missouri,  890 

41.  A  decision  of  a  state  court  upon  a 
question  of  law  cannot  be  reviewed  in  the 
Federal  Supreme  Court  as  presenting  a 
question  of  the  violation  of  the  14th 
Amendment  to  the  Federal  Constitution  be- 
cause such  decision  is  asserted  to  be  wrong, 
and  contrary  to  previous  decisions  of 
the  same  court.  Patterson  v.  Colorado  ex 
rel.  Atty.  Gen.  879 

42.  No  Federal  question  respecting  the 
impairment  of  contract  obligations  which 
will  su.Htain  a  writ  of  error  from  the  Su- 
preme Court  of  the  UnitM  States  to  a  state 
court  is  presented  by  the  contention  that 
the  obligation  of  the  contract  made  by 
bonds  of  the  state  is  impaired  by  a  joint 
resolution  of  the  state  legislature  directing 
the  state  treasurer  to  write  off  of  the  books 
in  his  office  certain  of  such  bonds,  and  to 
1202 


carr}'  no  longer  such  bonds  on  the  boob 
as  a  debt  of  the  state,  since  such  law  mere- 
ly directed  a  change  of  entries  in  the  bmki 
of  the  treasurer,  and  could  in  no  respect 
impair  or  affect  the  rights  of  the  holdpriw 
Smith  v.  Jennings,  1061 

43.  A  contest  over  a  state  office,  depend- 
ent for  its  solution  exclusively  up>a  the 
application  of  the  Constitution  of  the  statf 
or  upon  a  mere  construction  of  a  pronnai 
of  a  state  law,  involves  no  possible  FedersI 
question  which  will  sustain  a  writ  of  error 
from  the  Supreme  Court  of  the  Unit«d 
States  to  a  state  court.  Elder  ▼.  Colorado 
ex  rel.  Badgley,  3B1 

44.  The  conformity  with  the  state  Con- 
stitution of  the  proceedings  of  the  itste 
legislature  in  the  enactment  of  a  law  is  noc 
a  Federal  question,  which  will  snsCsia  s 
writ  of  error  from  the  Supreme  Court  of 
the  United  States  to  a  state  oonrt,  bat  ii 
a  question  upon  which  the  determinstioa  of 
the  state  court  is  final.    Smith  ▼.  Jemungi, 

lOfl 

45.  Whether  or  not  a  state  eonrt  eneed- 
ed  its  functions  under  the  state  Conititi- 
tion  cannot  give  rise  to  a  question  mpcct- 
ing  due  process  of  law  which  will  nutsiB 
the  appellate  jurisdiction  of  the  Sxanm 
Court  of  the  United  States.    Burt  v.  Smith. 

121 

46.  The  objections  that  the  infomstios 
in  contempt  was  not  suroorted  by  an  sfi- 
davit  until  after  it  was  filed,  and  thtt  thf 
suits  referred  to  in  the  puUished  srtirks 
complained  of  as  constituting  the  eonteflfl 
were  not  then  pending,  present  qaestioH  of 
local  law,  which  will  not  sustain  a  writ  of 
error  from  the  Federal  Supreme  Court  to 
a  state  court.  Patterson  ▼.  Colorsdo  cs 
rel.  Atty.  Gen.  871 

47.  The  objection  that  esrtain  publifhtd 
articles  did  not  constitute  a  eontcmpt  of 
court  does  not  present  a  question  whiek  viU 
sustain  a  writ  of  error  from  the  FedcftI 
Supreme  Court  to  a  state  court;  at  ksrt 
where  there  is  no  showing  that  iawMesK 
conduct  has  been  laid  hold  of  as  ts  arbi- 
trary pretense  for  an  arbitrary  punishwA 
Patterson  v.  Colorado  ez  rel.  Atty.  Gts. 

071 

48.  A  decision  of  a  state  court,  in  s  mi 
to  quiet  title,  that  the  grantee  froa  tht 
United  States,  through  the  state  of  Arkss- 
sas  and  other  grantors,  took  no  titls  If 
virtue  of  riparian  rights  to  lands  lyiw  ko- 
tween  the  government  meander  line  sii  tki 
main  channel  of  a  river,  which  landi  thi 
court  finds  to  be  awampy,  ehsekid  kf 
iMiyous,  subject  to  iaundatMB,  hfot  i»alii»i' 
blc  to  some  extent  for  agricoltufsl  f^ 
poses,  is  not  reriewaUo  m  the  &9>^ 
Court  of  the  United  SUtss. 
D.  Land  Co.  v.  Bigelow, 

40.  The   decisions   of  state    

questions  of  fact  are  not  rsriewubli  ky'wt 
of  error  to  those  courts  from  tkt  8i^N" 
Court  of  the  United  States.  Clisfii  * 
D.  Land  Co.  v.  Biffelow.  • 
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50.  The  exclusion  from  evidence  in  a  suit 
to  quiet  title  of  a  letter  written  by  the 
Secretary  of  the  Interior  to  the  Com m is- 
sioner  of  the  General  Land  Office,  which  is 
clearly  res  inter  alios  acta,  can  present  no 
-Federal  question  which  wiU  sustain  a  writ 
of  error  from  the  Supreme  Court  of  the 
United  States  to  a  state  court.  Chapman 
&  D.  Land  Co.  v.  Bigelow,  953 

Presentation    of    Federal    qaeBti0n    to 
state  court.. 

See  also  infra,  77,  78. 
61.  A  right  claimed  under  an  authority 
exercised  under  the  United  States  will  be 
regarded  as  ''specially  set  up  or  claimed/' 
within  the  meaning  of  U.  S.  Eev.  Stat.  | 
709  U.  S.  Comp.  Stat.  1901,  p.  575,  de 
fining  the  appellate  jurisdiction  of  the  Su- 
preme Court  of  the  United  States  over 
state  courts,  where  it  clearly  and  unmis- 
takably appears  from  the  opinion  of  the 
state  court  that  the  Federal  question  was 
assumed  to  be  in  issue,  that  the  decision 
was  against  the  Federal  claim,  and  that  the 
decision  of  the  question  was  essential  to 
the  judgment  rendered.  Montana  e]C  rel. 
Haire  v.  Rice,  490 

52.  A  carrier's  denial  that  ''it  was  bound 
by  law,**  as  alleged  by  complainant,  to  re- 
ceive, as  a  connecting  and  ultimate  carrier, 
a  certain  interstate  shipment  and  forward 
and  deliver  it  to  its  ultimate  destination, 
does  not  amount  to  the  a^i^ertion  of  a  right 
under  the  act  to  regulate  commerce,  so  as 
to  sustain  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  review  a 
judgment  of  a  state  court  ad  verso  to  such 
contention.  Louisville  &.  N.  R.  Co,  v. 
Smith,  Huggins,  &  Co.  612 

53.  A  decision  of  a  stat^^  court  that  there 
was  probable  cause  for  bpfrinnintr  a  tmtic- 
mark  infrinj^ement  suit  in  the  Federal 
courts  in  which  a  final  dueree  was  entered 
dismissing  the  bill  on  the  nierits=i  after  a 
temporary  injunction  had  lRH?n  tlltjsolved  is 
not  reviewable  in  tlie  Siipr* me  Court  of  the 
United  States,  where  the  record  does  not 
show  that  any  claim  of  risfht  under  the 
Federal  Constitution  or  laws  was  made  in 
the  state  court,  on  the  t  ht^jry  that  such 
court,  by  its  reasoning,  implies  that  it  iinds 
probable  cause,  in  its  own  ripiiiion,  that  the 
decree  of  the  Federal  Ciniirt  was  wrong, 
whereas  not  to  assume  it  to  be  correct  ie  to 
fail  to  give  it  the  full  faitli  and  credit 
which  U.  S.  Rev.  Stat.  §  m)r>.  U.  S.  Comp, 
Stat.  1901,  p.  G77,  requires.     Burt  v.  Smith, 

121 

54.  References  to  the  Dart  month  College 
Case  in  the  opinions  of  the  state  courtH  in 
discussing  the  question  wliether  a  certain 
educational  institution  is  public  or  private, 
the  decision  of  which  question  would  deter- 
mine  the  validity  of  state  tegii*lallrjn  under 
the  state  Constitution,  do  not  ahow  that 
the  contract  clause  of  the  Fedenft  Constitu- 
tion was  relied  upon  to  invalidale  aoch  leg- 
islation,  8o   as   to   sustain   a   writ   of  error 


from    the    Supreme    Court    of    the    United 
States.    Osborne  v.  Clark»  819 

55.  The  question  as  to  the  validity  of  a 
state  law  under  the  Federal  Constitution  la 
not  necc'ssarily  involved  so  aa  to  sngtnin  a 
writ  of  error  from  the  Supreme  Court  of 
the  United  States  to  a  slate  court  merely 
because  the  gtate  law  logically  nvight  have 
been  assailed  as  invalid  under  the  Federal 
Constitution  upon  grounds  more  or  less  sim- 
ilar to  those  actually  taken.  Osborne  v. 
Clark,  619 

53.  A  decision  of  the  Michigan  supreme 
court  that  a  foreign  mutual  insurance  com- 
pany which  had  not  been  authorized  to  do 
business  in  the  state  as  provided  by  th© 
state  statutes  eouJd  not  maintain  a  suit 
to  collect  assessments  due  on  a  policy  is- 
aued  by  one  of  its  agents  in  another  kate 
on  reqiiest  of  an  inBuranc«  broker  in  Michi- 
gan wbo  was  unable  to  place  the  whole  line 
in  bis  own  authorized  companies  cannot  be 
reviewed  in  the  Supreme  Court  of  the 
United  States,  where  the  only  showing  of 
a  Federal  question  raised  before  judgment 
ii  made  by  a  request  for  a  finding  as  mat- 
ter of  law  that  the  state  statutes  do  not, 
and  could  not,  under  the  Federal  Constitu- 
tion, prohibit  the  insured  from  going  or 
sending  outside  the  state  and  there  procur- 
ing insurance  on  its  property  located  in  the 
state  from  an  insurance  company  not  au- 
thorized to  do  bui^ineas  therein,  which  ia 
entirely  inndequate  for  the  purpose.  Swing 
V.  Weston  Lumber  Co,  790 

57,  A  claim  of  immunity  from  suit  in 
the  state  court  under  the  laws  of  the 
United  States  is  in  time  to  sustain  a  writ 
of  error  from  the  Federal  Supreme  Court, 
though  first  claimed  in  a  petition  for  re- 
hearing in  the  state  court,  if  necessarily 
invol^^ed,  expressly  considered,  and  decided 
adveraely  by  such  court,  McKay  v.  Kaly- 
ton,  560 

58,  The  suggestion  of  a  Federal  question, 
firat  mude  in  a  petition  for  rehearinrj,  filed 
in  the  highest  state  court,  is  too  late  to 
sustain  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States.  Barrington 
V.    Missouri,  890 

Decision  of  Federal  question   by  state 
court, 

51).  There  has  been  no  decision  of  the 
Federal  question  in  the  highest  court  of  the 
state  in  winch  a  decision  in  the  suit  could 
be  had,  which  is  essential  to  sustain  a  writ 
of  error  from  the  Supreme  Court  of  the 
United  States,  where  the  highest  state  court 
dii^missed  an  uppeal  In  the  suit  because  of 
a  defect  in  the  parties  to  such  appeal, 
Newman  v.  Gates,  3S5 

60.  A  judgment  of  the  highest  state  court 
in  favor  of  a  trustee  in  bankruptcy  in  an 
action  brought  by  him  to  recover  the  value 
of  an  alleged  voidttble  preference  may  be 
reviewed  by  the  Federal  Supreme  Court  ai 
a  decision-  against  a  Federal  right  or  im^ 
munity,  specially  set  up  or  claimed,  where 
the  state  court  answorcd  some  of  the  de* 
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fendant's  eontentioiiB  by  the  conBtniction 
which  it  gave  to  the  bankrupt  act.  Eau 
Claire  Nat.  Bank  v.  Jackman,  696 

Decision  on  non-Federal  grounds. 

61.  The  judgment  of  the  Ohio  supreme 
court  upliolding  the  validity  of  the  pro- 
viflionH  of  the  free  banking  act  of  March  21, 
1851,  ft  30,  as  amended  April  24,  1879,  under 
which  an  indictment  had  been  found  against 
the  cashier  of  a  bank  incorporated  under 
that  act,  in  the  face  of  the  objection  that 
such  section,  by  subjecting  officers  of  insti- 
tutions so  incorporated  to  criminal  liability, 
when  officers  of  other  banking  institutions 
guilty  of  similar  acts  are  not  so  subjected, 
denies  the  equal  protection  of  the  laws, 
cannot  be  reviewed  by  the  Federal  Supreme 
Court,  where  the  failure  of  the  state  court 
to  file  an  opinion  leaves  it  doubtful  whether 
that  court  may  not  have  held  that  the 
words  "any  banking  company,"  as  used  in 
the  section  in  question,  embrace  all  bank- 
ing institutions  in  the  state,  whether  incor- 
porated under  the  free  banking  act  or  not. 
Bachtel  v.  Wilson,  367 
Bachtel  v.  Wilson,                                          360 

62.  A  state  court,  by  deciding  that  a 
railway  employee  who  was  killed  while  at- 
tempting to  mnke  a  coupling  with  a  car  not 
equipped  with  an  automatic  coupler,  as  re- 
quired by  the  act  of  March  2,  1893  (27  Stat, 
at  L.  531,  chap.  196,  U.  S.  Comp.  Stat.  1901, 
p.  3174),  §  2,  was,  as  a  matter  of  law, 
guilty  of  contributory  negligence  in  lifting 
his  head  a  little  too  high  after  he  had  been 
warned  of  the  danger,  cannot  defeat  the 
appellate  jurisdiction  of  the  Federal  Su- 
preme Court,  where  §  8  of  that  statute  was 
specially  invoked  as  excluding  the  defense 
of  assumption  of  risk.  Schlemmer  v.  Buf- 
falo. R.  &  P.  R.  Co.  681 

KITect  of  rertlflcato  of  state  court. 

63.  The  certificate  of  a  state  court  that 
the  defendant  railway  company,  in  a  suit 
to  recover  damages  for  the  infection  of  cat- 
tle because  of  a  violation  of  the  quarantine 
re«;nlation8  promulgated  by  the  Secretary 
of  Agriculture  uuiler  cover  of  the  act  of 
Februarv  2,  1903  (32  Stat,  at  L.  791,  chap. 
349.  U.  S.  Comp.  Stat.  Supp.  1905,  p.  613), 
insisted  that  such  statute  was  unconstitu- 
tional, and  that,  even  if  constitutional,  did 
not  authorize  such  regulations  or  give  a 
remedy  in  damages,  removes  any  doubt  as 
to  whether  a  Federal  question  was  raised 
within  the  meaning  and  intent  of  U.S.  Rev. 
Stat.  §  709,  U.  S.  Comp.  Stat.  1901,  chip. 
575,  governing  writs  of  error  to  state  courts, 
where,  after  a  demurrer  to  the  answer  of 
the  railway  company  setting  forth  the  un- 
constitutionality of  the  law  and  tho  action 
ot  tli(?  Secretary  thereunder  had  been  sus- 
tained, verdiet  and  judjjment  were  rendered 
apiinst  the  defendant.  Illinois  C.  R.  Co.  v. 
^IcKiMulree,  298 
Illinois  C.  R.  Co.  v.   Kdwards.                   305 

(U.  The  certificate  of  the  chief  justice  of 
tlu"  lii;rhcst  court  of  a  stnlf  cannot  help  out 
tiH'  total  lailure  of  the  record  to  show  that 
n  I'Cdcral  question  was  raibed  which  would 
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sustain  a  writ  of  error  from  the  Supreai 
Court  of  the  United  States.  Louisrille  A 
N.  R.  Go.  ▼.  Smith,  Hnggins,  ft  Co.       01 


in.  Proceedings  to  transfer 


Liability     on    supersedeas    bond,    m 
infra,  107. 

65.  The  allowance  of  an  appeal  froB  a 
circuit  court  of  appeals  in  a  bankmptq 
case  on  certificate  of  a  justice  of  the  Su- 
preme Court  cannot  operate  as  an  adjudiet- 
tion  that  such  appeal  is  taken  within  tk 
thirty  days  allowed  by  general  order  h 
bankruptcy  No.  36.  Conlmy  ▼.  First  Kit 
Bank,  IS 

66.  The  thirty  days'  limitation  preicriM 
by  general  order  in  bankruptcy  Xo.  36  for 
taking  an  appeal  from  a  final  ordrr  of  i 
circuit  court  of  appeals  in  a  bankmpUj 
case  cannot  be  extended  by  filing  a  petitioB 
for  rehearing  after  the  thirty  dayi  have  ex- 
pired, although  there  may  be  but  one  tens 
of  that  court,  and,  by  its  rules  of  prsctiee, 
petitions  for  rehearing  may  be  preaentid 
at  any  time  during  the  term.  CooboT  t. 
First  Nat.  Bank,  128 

67.  The  prosecution  of  a  writ  of  error 
sued  out  apparently  on  behalf  of  all  the  de- 
fendants below  will  be  deemed  abandoned 
by  those  who  have  furnished  no  bond  for 
costs  and  are  not  represented  by  ooamel, 
especially  where  the  bill  of  excej^ioos  doeo 
not  contain  the  answers  of  those  defendant! 
nor  the  pertinent  evidence  relating  to  their 
case.     Yates  ▼.  Jones  Nat.  Bank,         lOtt 


IV.  The  record. 


68.  An  appellate  court  cannot 
that  an  amended  instruction  was  not  tikes 
out  by  the  jury  when  it  retired,  in  the  ib- 
sence  of  any  statement  to  that  effect  in  the 
record.    Cunningham  v.  Springer,  ttS 

69.  There  is  a  finding  of  facts  upos 
which  a  review  can  be  had  in  the  Supreae 
Court  of  the  United  States  by  writ  of  error 
to  the  Oklahoma  supreme  court,  where  the 
latter  court  states  in  its  opinion  that  on  a 
prior  appeal  it  had  made  "a  full  itatemeil 
and  findings  of  facts,"  and  had  ennndstod 
the  law  as  applied  thsreto,  and  that  fMH 
the  record  the  same  as  stated  in  its  fonser 
opinion,  and  being  satisfied  with  the  law  u 
therein  declared,  no  new  question  bei^f 
raised;  the  judgment  of  the  trial  court  ii 
afllrmed.  National  Live  Stock  Bank  t.  FM 
Nat.  Bank,  1« 

70.  The  statement  of  facts  made  by  the 
territorial  supreme  eont  will  not  be  hdd 
defective  on  appeal  to  the  Supreme  GMrt 
of  the  United  States  because  it  may  bseoa- 
fused  and  may  give  a  mass  of  unoeeetniy 
details,  if  a  sufllcieat  statement  ftasO? 
emerges  therefrom.  Crowe  t.  Trickey,  4M 
Crowe  T.  Harmon.  4tt 

SOS,  804,  908.  806  U  ^ 


Al-PCAL  ABD  bSROK,  V, 


71.  The  faflnre  of  the  hill  of  ox  cop  t  ions 
on  appeal  to  state  in  exprcBs  terras  that 
it  ooatains  all  the  evidenoe  does  not  pre- 
▼ent  the  appellate  court  from  considering 
or  determining  the  case  upon  questions  of 
fact  if  the  record  shows  that  all  the  evi- 
dence was  contained  in  sudi  biU.  Crowu 
V.  Trickey,  454 
Crowe  T.  Harmon,  461 

72.  A  general  statement  in  a  hill  of  ex- 
ceptions in  an  action  on  a  bond  to  secur« 
performance  of  a  biiiUlIng  contract,  that 
the  plaintiff,  gave  evidenep  by  aoveral  wit- 
nesses that  the  buildin^^  were  not  com- 
pleted according  to  the  pJanei  and  specifica- 
tions, in  the  particulars  set  forth  in  the  as- 
signment of  breaches  of  such  eontract,  and 
that  the  value,  by  reason  of  the  omiasiona, 
structural  defects,  and  defective  materials^ 
was  from  $2,000  to  $3,000  le^a  on  eacb  build- 
ing than  if  they  had  been  so  completed,  fur- 
nishes no  basis  for  the  aasertion  that  there 
was  no  evidence  of  the  amount  of  damage 
sustained  from  each  of  the  breaches  of  the 
contract,  but  only  of  the  total  damage. 
Mercantile  Trust  Co.  v.  Henaey,  811 

73.  Alleged  errors  of  law  in  the  opinion 
of  the  court  below,  which  was  engaged  with 
a  discussion  of  evidence  and  the  inferences 
wh'ch  might  properly  be  drawn  from  it, 
will  not  be  considered  by  the  Supreme  Court 
of  the  United  iStates  on  a  writ  of  error  if 
they  are  not  contained  in  the  assignment  of 
errors  filed  with  the  petition  for  the  writ, 
where,  on  the  whole,  it  is  cle^r  that  the 
facts  found  justify  the  judgment  rendered. 
Behn,  Meyer,  &  Co.  v,  Campbell  &  Go 
Tauco,  857 


V.    Hearing   and    dfHerinin«tion. 

Due  process  of  law  in  criminal  appeal, 
see  Const itntional   Law,  36. 

74.  One  who  siueecdst,  on  a  bill  of  review, 
in  havin*,'  upheld  a.s  to  l^er  Rlone  a  tru^t 
declarerl  void  by  the  origiTuil  dftrpe,  connot, 
on  appeal,  where  >}w  ilcne^  nal  herself  ap- 
p>eal,  go  beyond  sUl^(ll1r(  itijj:  tlie  modified 
decree  and  opposititr  uvi^ry  aasi^rnment  of 
error.     Landram   v.   Jordan,  83 

75.  The  jurisdiction  of  the  Supreme  Court 
of  the  United  Statey  on  an  ii|ipral  from  a 
territor.al  supreme  (.ourt  is  ]i  rait  eel  to  de- 
terniining  wlietlier  the  fhidirigh  of  fact  sup- 
port tlie  judgment,  vvlaTe  the  exempt  ions  to 
rulings  of  the  trial  court  iiv  the  admifi&lon 
or  rejection  of  evidt-ncc  were  not  insisted 
upon  in  the  territnirial  ^.iijireTn*'  court,  and 
were  not  considered  by  that  tribunal. 
Crowe  V.  Trickey,  454 
Crowe  V.  Harmon,                                            461 

76.  In  deciding  thf>  qupRtion  of  the  juris- 
diction  below,  which  i^  shown  by  the  eertiJi- 
cate  of  the  Federal  rirenit  court  to  have 
beeu  raised,  the  Supreme  t  ourt  cannot  re- 
sort to  the  stateraeriTs  in  the  certiheate  for 
the  purpose  of  supjil\ing  elenieiits  of  de- 
cision which  it  could  not  properly  consider 


in  an  actiort  at  law  without  a  bill  of  e^* 
eeptiona.  Q,  H,  Kichola  Lumber  Co.  fw 
Pranson,  181 

Error  to  state  court, 

77,  liaiging  the  Federal  qitestion  for  the 
first  time  in  the  petition  for  a  writ  of  error 
Ui  a  state  court  and  In  the  accompanying 
astsignnaent  of  errors  is  not  Buihcient  to  en- 
able the  Supreme  Court  of  the  United 
States  to  consider  that  question,  even 
though  another  Federal  question  haa  bi^ea 
properly  raised  and  brongbt  up  by  the 
same  writ  of  error*  Montana  ex  reL  Haire 
y.  Rfce.  490 

78,  The  objection  that  the  trustee  in 
bankruptcy  had  no  nght  to  attack  the  vi\* 
lidity  of  a  chattel  mortgage  given  by  the 
bankrupt,  becaus^e  it  did  not  appear  that  he 
represented  any  but  simple  contract  credit- 
ors, is  too  late  to  be  available  on  a  writ 
of  error  ^from  the  Federal  Supreme  Court 
to  a  state  court,  when  the  point  was  not 
made  in  the  trial  court.  Frank  v.  Voll- 
kommer,  91 1 

79,  Findings  of  fact  upon  which  depend* 
the  answer  to  the  question  whether  or  not 
certain  transaciions  were  invalid  under  the 
bankrupt  act  aa  operating  to  give  a  creditor 
ua  unlawful  preference  are  eoaclupiive  upon 
the  Supreme  Court  of  the  United  States,  in 
reviewing,  by  writ  of  error,  the  judgment 
of  a  state  court.  Eau  Claire  Nat,  Bank  v. 
Jackmani  690 
*  80*  The  decision  of  a  state  court  upon 
questions  of  local  law  is  not  subject  to  re- 
view in  the  Federal  Supreme  Court  on  writ 
of  error  to  the  state  court.  IrrH|Uoia 
Transp.  Co,  v.  De  Lanev  Forge  &,  Iron 
Co.                                           '  836 

81.  Whether  an  order  of  the  North  Caro- 
lina Corporation  Commission  regulating  the 
train  service  of  connecting  carriers  wa»  ar- 
bitrary and  unreasonable,  as  being  beyond 
the  Bcopo  of  the  authority  deleguted  to  the 
commission  by  the  state  lawa,  la  a  local, 
and  not  a  Federal,  quest  ion*  and  cannot  be 
le  vie  wed  on  writ  of  error  to  a  state  court. 
Atlarytic  Coast  Line  R.  Co.  v.  North  Caro- 
lina Corporation  Co  m  miss  ion  ^  933 

82.  Rulings  of  the  highest  court  of  the 
state  on  questions  involving  the  powers  of 
corporations  under  the  laws  of  that  state 
are  eonclnsive  on  the  Federal  Supreme  Court 
when  reviewing  tlie  judgment  of  the  state 
court.  Stooe  v.  Southern  Illinois  &  M. 
Bridge  Co.  1057 

83.  Whether  a  given  corporation  coitea 
within  the  Bcope  of  the  statutes  of  a  state 
conferring  th^  right  of  eminent  domain,  and 
is  entitled  to  asj^ert  such  right,  presents 
only  a  question  of  state  law,  which  cannot 
be  reviewed  by  the  Federal  Supreme  Court 
on  writ  of  error  to  a  state  court.  Stone  v* 
Southern  Illinois  &  M.  Bridge  Co.  1057 

84.  The  decision  of  the  highest  court  of 
a  state,  that  ji  state  statute  is  repugnant 
to  the  Constitution  of  that  state,  is  conclu- 
sive upon  the  Supreme  Court  of  the  United 
States    in   reviewing  the  judgment   of  the 
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■tate  court.    Montana  ex  rel.  Haire  v.  Rice, 

490 

85.  The  construction  given  by  the  high- 
est state  court  to  n  statute  of  that  state  is 
conclusive  on  the  Supreme  Court  of  the 
United  States  in  determining,  on  writ  of 
error  to  the  state  court,  whether  such  stat- 
ute is  repugnant  to  the  Federal  Constitu- 
tion.    Gate  wood   v.   North   Carolina,       305 

8t>.  The  decisions  of  the  highest  court  of 
a  state  that  an  owner  of  land  abutting  on 
a  city  street  has  no  easement  of  light,  air, 
and  access  as  against  the  public  use  of  the 
street,  or  any  structure  which  may  be 
erected  thereon  to  subserve  and  promote 
that  public  use,  are  conclusive  upon  the  Su- 
preme Court  of  the  United  States,  when 
determining,  on  writ  of  error  to  the  state 
court,  whether  such  abutting  owner  has 
been  deprived  of  his  property  witliout  due 
process  of  law  by  the  erection  iii.the  street 
of  an  elevated  iron  viaduct  for  general  pub- 
lic use  under  the  authority  of  a  statute 
which  makes  no  provision  for  compensation 
to  abutting  owners.    Sauer  v.  New  York, 

1176 

87.  The  construction  given  by  the  high- 
est court  of  a  state  to  a  conveyance  of  min- 
ing property,  as  not  including  the  portion 
of  a  vein  beneath  the  surface  and  within 
the  converging  lines,  produced,  of  the 
grantor's  location,  will  be  followed  by  the 
Federal  Supreme  (?ourt,  on  writ  of  error 
to  the  state  court.  East  Central  Eureka 
Min.  Co.  V.  Central  Eureka  Min.  Co.       476 

88.  A  Federal  question  respecting  the 
validity  of  a  i)aving  as.sessment  against  a 
street  railway  company  is  not  open  on  writ 
of  error  from  the  Supreme  Court  of  the 
United  States  to  a  state  court,  where  the 
latter  court  based  its  ruling  that  the  ques- 
tion had  no  standing  in  the  case  upon  its 
view  as  to  the  scope  of  the  application  of 
the  railway  company  for  relief  from  the 
assessment,  and  of  the  pleadings,  and  it  is 
not  contended  that  such  view  is  erroneous. 
Fairhaven  &  W.  R.  Co.  v.  New  Haven,    237 

80.  Any  unconstitutional  discrimination 
in  N.  C.  Laws  1005,  chap.  538,  enacted  to 
prevent  dealing  in  futures,  which  may  be 
produced  by  provisions  raising  a  prima 
facie  presumption  of  guilt  from  the  proof 
of  certain  acts  when  done  by  persons  gen- 
erally and  not  when  done  by  those  engaged 
in  manufacturing  or  wholesale  merchandis- 
ing, cannot  be  considered  on  writ  of  error 
from  the  Supreme  Court  of  the  United 
States  to  review  a  conviction  under  that 
act,  where,  from  the  state  of  the  record,  it 
cannot  be  aflirmed  that  the  finding  of  the 
jury  as  to  the  keeping  of  a  place  fi>r  gam- 
bling in  futures  was  not  based  upon  inde- 
pendent evidence,  wholly  irrespective  of  any 
presumption  authorized  by  that  act.  Qate- 
wood  V.  North  Carolina,  806 

00.  The  power  of  the  state,  oonsisiently 

with  the  due  process  of  law  clause  of  the 

14th  Amendment  to  the  Federal  Constitv- 

tion,  to  enact  the  provisions  of  N.  C  Lawa 
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1005,  chap.  588,  enacted  to  prevent  dealiof 
in   futures,  which   raise  a   presumptiim  of 
guilt  on  proof  of  the  doing  of  certain  acts 
specified    in   that    statute,   cannot    be  ecn- 
sidered  by  the  Supreme  Court  of  the  United 
States  on  writ  of  error  to   review  a  eoi- 
viction   under   that   act,   where,   from  the 
state  of  the  record,  it  cannot  be  affinwd 
that  the  finding  of  the  jury  as  to  the  k.'^fp- 
ing  of  a  place  for  gambling  in  futures  tji 
not  based  upon  independent  evidence,  whol- 
ly irrespective  of  any  presumption  autlnr- 
ized   by   the  statute.     Gatewood   v.  North 
Carolina,  305 

01.  The  question  whether  a  schedule  of 
interstate  freight  rates  filed  with  the  liter 
state  Commerce  Commission  was  posted  u 
required  by  the  act  to  regulate  oommene  ii 
not  open  in  the  Supreme  Court  of  the 
United  States  on  writ  of  error  to  a  itite 
court,  where  the  latter  court  in  effect  de- 
clared that  such  schedule  was  conceded  to 
have  been  filed  and  published  in  confomitj 
with  the  statute,  and  it  does  not  aiipeir 
that  if  the  court,  having  the  evidence  before 
it,  had  not  treated  the  case  as  presented,  't 
might  not  have  considered  the  facts  is  re- 
lation to  the  publication  of  the  schedule, 
and  afflrmatively  found  facts  compelliBg 
the  conclusion  that  the  statute  had  bees 
complied  with,  even  if  such  inference  wu 
not  sufficiently  sustained  by  the  ftndiigi 
of  the  trial  court  which  the  appellate  eourt 
adopted.  Texas  db  P.  R.  Co.  v.  AhQeae 
Cotton  Oil  Co.  533 

02.  If  it  was  necessary  for  a  trustee  is 
bankruptcy  to  represent  judgment  as  well 
as  simple  contract  creditors  when  attackiag 
the  validity  of  a  chattel  mortgage  gives  hy 
the  bankrupt,  it  will  be  presumed,  oa  s 
writ  of  error  from  the  Federal  SupreM 
Court  to  review  a  judgment  of  a  etate 
court  setting  aside  the  mortgage  aa  in  fiaid 
of  creditors,  that  the  trial  court,  ii  pu*^ 
upon  all  the  evidence,  found  that  he  did 
represent  both  classes  of  erediton,  where 
the  record  shows  that  the  entire  reesrl  of 
the  proceedings  in  the  bankruptcy  eo«t 
though  not  returned  to  the  Federal  Su- 
preme Court,  was  in  evidence  before  the 
trial  court.     Frank  v.  VoUkommer,       til 

03.  A  judgment  of  the  highest  eomt  of 
a  state,  which,  reversing  the  trial  eovt 
upholds  as  against  ft  pre-emptor  a  patcil 
from  the  United  SUtee  under  the  Dinpi 
military  wagon  road  grant  made  by  the  set 
of  February  25,  1867  (14  SUt  at  L  4«. 
cliap.  77),  resting  its  eonclnsioa  upoa  ^ 
general  pn^osition  that  there  wna  no  eM- 
petent  proof  to  impeach  the  racwdt  of  the 
Land  Department  or  to  overthrow  the  p*- 
sumption  of  validity  which  attcadi  a  p>i' 
ent  from  the  United  SUtea,  wlU  not  htft 
versed  upon  any 
might  have  been 
the  trial  court  made 

land  was  situated  entirely  < 

of  the  grant,  where  tneh  teatlsMMqr.  tiNml 
taken  and  reported  by  a  referee,  is  Mt  fii^ 
served  in  the  reeord.  Aadrewa  ▼.  iMin 
Oregon  Land  Co.  IV 
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Questions  not  raised  below. 

94.  The  objection  that  a  Federal  circuit 
court,  on  motion  to  remand  n  cause  to  the 
state  court  whence  it  had  hetsn  ri?moved, 
should  not  have  determined ,  upon  alfi- 
davits,  the  question  of  the  good  faith  of 
the  plaintiff  in  suing  jointly  iu  tort  a  resi- 
dent employee  and  his  nonresident  employ- 
er, is  not  open  to  the  plaintiff  in  error , 
who  made  no  objection  to  the  cotisiderft' 
tion  of  affidavits  in  support  of  the  petition 
for  the  removal,  and  himself  J!led  a  counter 
affidavit.  Wecker  v.  National  Enameling 
A  Stamping  Go.  430 

06.  The  objection  that  there  w&»  no  evi- 
dence of  the  particular  damage  for  which 
alone  a  recovery  was  permitted  by  the  trial 
court,  but  only  evidence  ae  to  the  total 
damage,  cannot  be  first  raised  in  an  appel- 
late court.    Mercantile  Trust  Co.  v.  Henfley^ 

811 
Review  of  facts. 

On  error  to  state  court,  see  supra,  *I% 
01,  03. 

06.  Only  questions  of  law  apparent  on 
the  record  can  be  considered  by  the  Su- 
preme Court  of  the  United  States  on  a 
writ  of  error,  and  there  can  be  no  inquiry 
whether  there  was  error  below  in  denting 
with  questions  of  fact.  Behn,  Meyer,  &  Co. 
V.   Campbell   &   Go   Tauco,  857 

07.  Whether  the  supreme  court  of  the 
Philippine  Islands,  acting  under  the  author- 
ity  of  the  P.  I.  Code  of  Procedure,  I  40T, 
subd.  3,  erred  in  setting  aside  the  conclu- 
sion of  the  court  of  first  instance  as  being 
plainly  and  manifestly  against  the  weigbt 
of  evidence,  is  a  question  which  is  not  open 
on  a  writ  of  error  from  the  Federal  Su- 
preme Court.  Behn,  Meyer,  &  Co.  v.  Camp- 
bell  &   Go   Tauco,  857 

98.  The  determination  of  the  jury,  ap- 
proved by  the  trial  court  and  by  the  cir- 
cuit court  of  appeals,  respecting  the  negli- 
gence of  the  captain  of  a  steamer  in  run- 
ning into  and  injuring  an  uncompleted  ex- 
tension of  a  government  brenkwsitor  in  a 
harbor,  and  respecting  the  contributory  neg- 
ligence of  the  government,  ifannot  bo  dis- 
turbed by  the  Federal  Supreme  Court  if 
there  is  any  evidence  upon  whieh  it  can  be 
rested.  Davidson  S.  S.  Co.  v.  United 
States,  764 

99.  Findings  of  fact  made  by  the  Inter- 
state Commerce  Commission,  when  con- 
curred in  by  a  Federal  circuit  court,  will  not 
be  disturbed  unless  the  record  eatftbliahea 
that  clear  and  unmistakable  error  has  been 
committed.  Illinois  C,  R.  Co,  v.  Interstate 
Commerce  Commission,  Il"28 

100.  Findings  of  the  Interstate  Commerce 
Commission  Ihat  a  classiiica(-ion  of  freight 
rates  adopted  to  govern  in  olTicial  classifi- 
cation territory  produces  preferences  nnd 
discriminations  will  not  be  interfered  with 
on  appeal  when  concurred  in  by  a  Federal 
circuit  court  unless  the  record  eatablisbea 
that  clear  and  unmistakable  error  has  been 


committed.  Clncinnatlj  H.   &  D.  R.  Co,  v. 
Interstate  Commerce  Commission,  995 

Wliat  errors  w&rranl  rover&aL 

101.  Permitting  the  jury,  over  objectiona 
raised  by  a  motion  to  strike,  to  take  into 
consideration,  in  reaching  the  verdict, 
counts  in  a  declaration  which  had  not  been 
supported  by  any  evidence,  is  prejudicial 
error,  where  it  is  impossible  from  the  record 
to  say  upon  which  counts  of  the  declara- 
tion the  verdict  wag  ba^ed,  notwithstand- 
ing the  provision  of  the  lUinoia  practice  act, 
I  57,  that  when  an  entire  verdict  is  given 
on  several  counts  it  will  not  be  set  aside 
or  reversed  because  of  any  defective  county 
if  one  or  more  of  the  counts  be  sofli- 
eient  to  iustain  the  verdict.  Wilmington 
Star  Min.  Co,  v.  Fulton,  703 

102.  Charging  the  jury  that,  unless  an  ac- 
cident to  a  railway  brakeman  wa^  caused 
solely  by  the  negligijuce  of  the  conductor, 
the  defendant  railway  company  was  liable, 
even  if  erroneoua  in  that  "the  sole  cau^" 
13  not  synonymous  with  'proximate  cause " 
does  not  prejudice  the  defendant^  where 
further  instructions,  given  at  its  request, 
were  to  the  effect  that,  if  the  conductor** 
negligence  was  the  proximate  cause  of  the 
accident,  there  eould  be  no  recovery;  and 
the  court's  attention  M'as  not  apecifically 
drawn  to  the  objection  to  the  word  "sole." 
Gila  Valley,  G  &  N.  R.  Co.  v,  Lyon,  276 

I0:i  The  refusal  to  appoint  an  interpreter 
when  the  defendant  in  a  criminal  case  ia 
testifying  is  not  prejudicially  erroneous 
where  it  doe^  not  appear  from  the  answers 
made  hy  the  witness  that  there  was  any 
abuse  of  the  discretionary  power  lodged  la 
the  trial  court.     Perovieh  v.  United  £«lateB, 

Harmless  errorct. 

104.  Error,  if  any,  in  refusing  to  strike 
out  expert  testimony  as  to  the  reasonable 
value  of  legal  services,  because,  on  cross- 
examinatioU;  it  appeared  thai  suth  testis 
mony  was  based  upon  an  assumption  of 
fact  not  disclosed  to  the  juryi  is  not  preju- 
dicial,, where  the  jury,  by  its  verdict,  finds 
that  the  amount  of  compensation  to  be  paid 
for  auch  services  was  fixed  by  contract, 
and  each  wit  ocas  tf  at!  lied  upon  the  assump- 
tion that  the  compensation  was  not  so 
fixed,  nnd  it  was  upon  that  assumption 
alone  that  their  testimony  was  submitted 
to   the    jurv,      Cunningham    v.    Springer. 

105.  Even  if  error  could  be  attribuloi!  to 
the  Interstate  Commerce  Commissmn  in  de- 
ciding that  expenditures  for  permanent  im- 
provements and  equipment  should  not  be 
charged  to  the  current  or  operating  ex- 
penses of  a  single  year  for  the  purpose  of 
t casting  the  reasonableness  of  an  increased 
freight  rate,  such  error  would  not  require 
the  reversal  of  a  decree  enforcing  an  order 
nf  th*^  Commission  requiring  carriers  to  de- 
sist from  enforcing  such  rate,  where  the 
findings  slvow  that  the  old  rates  were  prof- 
itable and  that  dividends  were  declared  even 
when  permanent  improvemeots  and  equlp- 
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ment  were  charged  to  operating  expenses. 
Illinois  C.  R.  Co.  v.  Interstate  Commerce 
Commission,  1128 


VI.  Judgment. 

106.  Costs  on  the  affirmance  by  the  Fed- 
eral Supreme  Court  of  a  decree  of  the  court 
of  appeals  of  the  District  of  Columbia 
wliich  affirmed  a  decree  of  the  supreme 
court  of  the  District  in  a  suit  to  construe 
a  will,  upholding  all  the  disputed  provisions, 
will  be  taxed  against  the  unsuccessful  ap- 
pellants, where  the  executor  did  not  appeal 
from  the  original  decree  nor  from  the  de- 
cree of  affirmanco  by  the  court  of  appeals. 
Iglehart  v.  Iglehart,  675 


Vn.   Liability   on   appeal   bond. 

107.  A  party  who.  on  appeal  from  a  de- 
cree for  llio  recovery  of  possession  of  real 
property  unless  the  balance  of  the  purchase 
prici'  should  be  paid  before  January  1,  1899. 
81'cures  an  extension  of  the  time  for  such 
payment  until  November  1,  1899,  has  so 
pmsn-utcd  his  «[»iH*al  to  effect,  within  the 
niriining  of  a  sup.Tscdfas  Inind  to  secure 
the  adverse  party  fmni  loss  in  the  use  and 
possession  of  the  ]»re:nisos.  as  to  preclude 
any  recoxery  on  such  bdnd  for  the  use  and 
occupation  of  the  property  between  those 
dates.     Crane   v.   Huekley,  200 

AIM*KAR.\\C'i:. 

1.  A  defendant  in  a  suit  in  a  state  court 
dc>e>  not.  by  special  appearance  for  the 
sole  purpose  of  renujviiig  the  cause  to  a 
Federal  circuit  court,  l)efore  service  of 
summons,  submit  himself  to  the  jurisdic- 
tion of  the  state  court,  nor,  upon  removal 
to  the  Federal  court,  deprive  himself  of 
the  right  to  object  to  the  manner  of  service 
upon  him  in  that  court.     Clark  v.  Wells, 

13S 

2.  The  exercise  of  the  right  of  removing 
a  cause  from  a  state  to  a  Federal  circuit 
court  before  service  of  summtms  by  a  de- 
fendant who  appeared  specially  for  that 
sole  purpose  does  not  amr)unt  to  a  general 
appearance.     Clark  v.  Wells.  138 

3.  The  Iwiiefit  of  the  qualifie<3  appear- 
ance by  defendants  at  the  time  of  filing 
pleas  to  the  jurisdi('ti<m  is  not  waived  by 
arguing  the  merits  of  the  case  as  disclosed 
by  the  bill  on  the  hearing  as  to  the  sutli- 
ciency  of  such  pleas,  where  there  was  no 
motion  for  the  dismissal  of  the  bill  fur 
want  of  equity,  and  the  discussion  of  tlie 
merits  was  permitted  or  invited  by  the 
court  in  order  that  it  might  be  informed  on 
that  question  if  it  concluded  to  consider  the 
merits  along  with  the  question  of  the  sulli- 
oiency  of  the  pleas.  Citizens*  Sav.  &  T.  Co. 
V.  Ilfinois  C.  R.  Co.  703 
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APPROPRIATIOXS. 

Congressional  appropriation  in  ivm 
of  colleges  of  agriculture  and  nt- 
chanic  arts,  see  Colleges. 

ARMT. 

Set-off  against  claini  for  extra  pay.  Mt 

Set-Off  and  Counterclaim. 
Courts-martial,  Bee  Courts- 5Iartial. 

l..The  refusal  of  a  certificate  of  honon- 
ble  discharge  to  a  yolunteer  officer  as  of 
the  date  when  his  regiment  was  mostend 
out,  on  the  mistaken  ground  that  he  hid 
already     legally     been     dishonorably    dif- 
charged.  cannot   be  regarded  as  an  aetirt 
retention  of  such  officer  in  the  service,  so  u 
to  entitle  him  to  pay  after  that  date,  ia 
view  of  the  provision  of  the  act  of  )Iirrh 
2,  1890  (30  Stat,  at  L.  977»  981.  chap.  332<. 
$  15.  for  the  mustering  out  of  officers  ind 
men  of  the  Volunteer  Army,  and  of  thf  r^ 
quirement  of  the  act  of  January  12.  IWI 
(30  Stat,  at  L.  784,  chap.  46),  that,  as  ftr 
as  practicable,  the  discharge  of  officers  tnd 
men  should  take  effect  at  the  muster  oat 
of  the  organization  to  which  they  belosppi 
United  States  v.  Brown,  IWI 

2.  A  volunteer  officer  who  has  been  gi^ea 
the  two  months'  extra  pay  for  ten-ice  out- 
side the  United  States  allowed  by  the  set 
of  January  12, 1890  (30  Stat,  at  L.  781.  chspL 
46 1 ,  on  muster  out  and  discharge,  is  not  en- 
titled to  the  one  month's  extra  pay  author 
ized  by  that  act  for  service  within  the  Vnit- 
ed  States.    United  States  v.  Brown,       lOM 

3.  Special  orders  purporting  to  appoiiC 
and  to  confirm  the  appointment  to  the  eon- 
ma  nd  of  a  cavalry  troop,  in  the  absence  of 
its  captain,  of  the  senior  subaltern  pmentf 
on  whom  such  command  would  regularly  de- 
volve, "unless  otherwise  specially  dirertwl.'' 
under  the  Army  Regulations  of  1805.  f  iS^ 
can  give  such  officer  no  right  to  the  iDcreaM^ 
pav  provided  for  by  the  act  of  April  ik 
181)8  (30  Stat,  at  L.  365,  chap.  IHl.  U.  & 
Comp.  Stat.  1901,  p.  895),  f  7,  when  an  of- 
ficer is  exercising,  "under  assignment  ii 
orders  issued  by  competent  authority."  • 
command  above  that  pertaining  to  his  psde. 
United   States  v.  Mitchell,  Ttl 

ASHTON. 

J.    Hubley,    resolutions   on   death  at 

IW 

ASSESSMENTS. 

For  public  improvement,  see  PnbUe  !■- 
provements. 

ASSETTS.  _ 

Of   bankrupt   estate,  •••  BiankriftV* 

5-8. 


ASSIGNMEXT. 

Recording  assignment  of 
gage,  see  Chattel  ~~ 


ASSUMPTION  OF  RISK. 

See  Master  and  Sonraat,  2. 

808,  MM.  M8k  an  «.il 
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ATTAOHTIfETfT- 

BnfoTcin^  atUchment  in  cause  removed 
to  FedermI  court,  see  Removal  of 
Caus^,  5- 

ATTORNEYS, 

Allowance  of  counsel  fee*  in  iuit  bj  dl* 
Yoroed  wife  to  obtain  liquidation  of 
community  property,  sea  HuBband 
and  Wife,  S. 

AUTOMATIC  COUPLERS. 

Burden  of  proof  to  bring  carrier  witbm 
exception  from  automaiio  coupler 
act,  aee  Evidence,  5. 

See  also  Master  and  Servant,  1,  2. 

BANKRUPTCY. 

Appeals  in  bankruptcy  ease*,  see  Appeal 

and  Error,  2,  4, 
Time  for  taking  appeal,  see  Appeal  a^nd 

Error,  05,  m. 
Interference  by  state  court  with  court 

of  bankruptcy*  see  Court  a,  16. 
Burden  of  proving  unfairneaa  in  aale  by 

pledgee  of  bankrupt*s  property*  see 

Evidence,  8. 
Limilation    of    actions    in    bankruptcy 

ca&ei,  ai>e  Limitation  of  Actions,  1. 

1.  The  validity  of  all  other  claims  against 
the  bankrupt,  and  the  question  whether 
others  have  received  voidable  preferences 
and  have  not  been  required  to  surrender 
them,  cannot  be  litigated  in  a  suit  in  a 
state  court  to  avoid  an  alleged  unlawfnl 
preference,  since  thia  would,  in  effect,  trans- 
fer the  administration  of  the  bankrupt's 
estate  from  the  Federal  district  court  to  the 
state  court.  Eau  Claire  Nat*  Bunk  v.  Jack- 
man,  596 

2.  The  powMf  of  aale  may  be  exf^rcised  by 
a  pledgee  confnrmably  to  the  contract  of 
pledge  during  the  timi-  between  the  filing  of 
the  petition  in  bflnkniptcy  against  liia 
pledgcor  and  the  a4ljiiiN«mtion  in  bankruptcy, 
ginc«»  the  title  of  the  htvnkrupt  t-a.  by  the  act 
of  July  1,  181)3  m  J^tnt^  at  L.  mX  chap.  541, 
U.  S/Comp,  Stat.  TJOl,  p.  34431,  §  70a,  e, 
vested  in  the  trurttee  by  operation  of  law 
only  as  of  the  diite  of  the  adjudication^ 
Hiscock  V.  Varick  Bank,  945 

3.  AssigtR^tid  iii  liankruptcy  cannot  be 
deem<"d  to  have  ahandi>nr^[l  the  interest  in 
remainder  of  the  bankrupt  under  a  teafa- 
mentary  trust  iMX'ause  they  did  not  sell  such 
interest,  where,  apparently  aa  soon  as  they 
h'ariied  o\  the  exisU  ncl'  uf  llip  trust  fund 
and  of  th'.'  fact  that  r.TtHiiturs  tjf  the  bank- 
rupt were  seeking  to  rt^ach  and  apply  ihis^ 
interest  in  satisfaction  of  his  debts,  tln^v 
hrouglit  a  hill  in  etjiiity  in  the  nature  of  a 
bill  quia  iitnei  to  compC'l  thi!  transfer  ti 
them  of  the  bankrupt's  intore^t,  and  to  en- 
join the  truj^tef'  from  paying  any  part  of 
the  trust  fund  to  the  bankrupt  or  thrjse 
claiming  under  him.  Hn mmimd  v.  Wbit- 
tredge,  (100 

4.  Holders  of  so-called  warehnijae  receipts 
under  a  plerjge  which  was  invalid  for  wunt 
of  a  change  of  possession  have  no  equitable 


Ifeti  which  tikes  precedpn^  of  the  title 
the  trustee  in  bankruptcy  of  the  pledgeor, 
by  virtue  of  the  special  provisions  of  the 
bankrupt  aet  of  July  I,  1S0S  f30  Stat,  at 
L,  644,  chap.  541,  U.  S,  Comp.  Stat.  IPOJ,  p. 
3418 J,  i  70a,  vesting  in  the  tniatee  the  titl<* 
of  the  bankrupt  to  all  property  transferred 
by  him  in  fraud  of  his  areditors,  and  to  all 
property  which,  prior  to  the  filing  of  the 
petition^  might  have  been  levied  upon  and 
sold  by  judicial  process  against  him,  and  of 
I  70e,  giving  the  trustee  power  to  avoid 
transfers  by  the  bankrupt  which  a  creditor 
of  the  latter  might  avoid,  and  to  recover 
the  property  so  transferred  or  Ita  value. 
Security  Warehousing  Co.  y,  Hand^  HIT 
Assets. 

See  also  Pledge,  2. 

5.  The  words  ''cash  surrender  value/*  as 
used  in  the  proviso  to  J  TO  of  the  bankrupt 
act  of  July  I,  lS9fi  (30  Stat,  at  L.  5flo,  chap. 
541,  U.  S.  Comp.  Stat,  1901,  p,  3451),  which 
permits  a  bankrupt  to  redeem  a  policy  of  in- 
surance on  his  life  from  the  claims  of  ered^ 
itora  by  paying  or  securing  to  the  trustees 
the  cash  aurrendi*r  valuci  embraoe  policies 
which,  by  their  terms,  or  by  the  practice  or 
concession  of  the  company  issuing  tbem* 
have  such  value.     Hiscock  w  Mertens,      771 

0.  The  investment  feature  of  io*ca(led  ton- 
tine policies  of  life  insurance  does  not  ex- 
clude them  from  the  proviso  to  i  70  of  the 
bankrupt  act  of  July  1,  iSm  (30  Stat,  at  L. 
505,  chap.  541,  U.  S.  Comp.  Stat.  1901,  p. 
3451),  which  permits  the  bankrupt  to  re- 
deem a  policy  of  insurance  on  his  life  from 
the  claims  of  creditors  by  paying  or  secur- 
ing to  the  trustee  its  eash  surrender  value. 
Hiseock  V*  Mertensj  771 

7.  Life  Insurance  policies  which  had  not 
lapsed  If  it  her  when  the  p*^tit!on  to  have  the 
insured  declared  a  biinkrupt  was  filed,  or 
when  the  bankruptcy  was  adjudged,  have  a 

K'ash  surrender  value  within  the  meaning  of 
the  proviso  to  |  70  of  the  bankrupt  act  of 
July  1,  1898  (30  Stat,  at  L.  5fi5,  chap.  541, 
U,  S.  Comp.  Stat.  15101,  p.  3451),  which  per- 
mits a,  bankrupt  to  redeem  a  policy  of  in- 
surance on  hiu  life  from  the  claims  of  the 
creditors  by  paying  or  securing  to  the  trus- 
tee the  csii^h  surrender  value  within  thirty 
days  after  such  value  has  been  aseertained 
and  atatffd  to  the  trustee  by  the  company 
isauing  the  policy,  although  it  may  be  tha 
practice  of  the  company  not  to  accept  a  sur- 
render until  the  policy  hat  lapsed.  His- 
cock v.  Mertens,  771 

8.  Policies  insuring  the  life  of  one  mem^ 
her  of  a  bankrupt  partnership,  payable,  one 
to  him  or  his  legal  representatives,  and  the 
other  to  his  wife  or  children  or  to  him,  in 
the  event  of  their  death  before  his,  which 
have  been  individually  pledged  by  him,  do 
not  he  long  to  the  partnership  estate,  al- 
though the  partnership  mB^y  have  pledged 
the  policies  in  connect  ion  with  his  separate 
individual  pledge.    Hiscock  v.  Varick  Bank, 

945 
Clalmif  and  distribution. 
See  also  Pledge,  3. 

9.  The    Supreme    Court    of    the    (Jnited 
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States  was  empowered  bv  the  proYision  of 
the  bankrupt  act  of  July  1.  1898  (30  Stat, 
at  L.  554.  chap.  541,  U.  S.  Comp.  Stat.  1901, 
p.  3434),  §  30,  that  all  necessary  rules, 
forms,  and  orders  as  to  procedure  and  for 
carrying  the  act  into  force  and  effect  shall 
be  prescribed,  and  may  be  amended  from 
time  to  time,  by  tliat  court,  to  provide  by 
general  orders  in  bankruptcy  No.  21,  that 
proofs  of  debt  received  by  any  trustee  shall 
be  delivered  to  the  referee  to  whom  the 
cause  is  referred.    J.  B.  Orcutt  Co.  v.  Green, 

390 

10.  The  presentation  and  delivery  of  proof 
of  claim  to  the  trustee  in  bankruptcy  with- 
in a  year  after  the  adjudication  is  a  suf- 
ficient'tiling  within  the  meaning  of  the  bank- 
rupt act  of  July  1,  1898  (30  Stat,  at  L.  654, 
chap.  541,  U.  S.  Comp.  Stat.  1901,  p.  3434), 
§  57,  when  read  in  connection  with  general 
orders  in  bankruptcy  No.  21,  providing  that 
proofs  of  debt  received  by  any  trustee  shall 
be  delivered  to  the  referee  to  whom  the 
cause  is  referred.    J.  B.  Orcutt  Co.  v.  Green, 

390 

11.  A  trustee  in  bankruptcy  cannot  file 
with  himself  his  proof  of  his  own  claim 
against  the  bankrupt  estate,  nor  will  the  de- 
livery of  such  claim  to  his  attorney,  to  be 
filed  with  the  referee,  be  deemed  the  equiva- 
lent of  a  delivery  to  such  referee.  J.  B.  Or- 
cutt Co.  V.  Green,  390 

12.  Only  when  the  collateral  held  by  se- 
cured creditors  of  the  bankrupt  has  not 
been  disposed  of  by  the  creditor  in  accord- 
ance with  the  contract  of  pledge  can  a  court 
of  bankruptcy  exercise  its  power,  under  the 
bankrupt  act  of  Julv  1,  1898  (30  Stat,  at 
L.  560,  chap.  641,  U.  S.  Comp.  Stat.  1901,  p. 
3443),  §  57h,  to  determine  the  value  of  such 
securities,  and  to  direct  their  disposition. 
Iliscock  V.  Varick  Bank,  945 

Priorities. 

13.  The  priority  of  payment  of  wages 
"due  to  workmen,  clerks,  or  8er\'ants"  given 
by  the  bankruptcy  act  of  Julv  1,  1898  (30 
Stat,  at  L.  563,  chap.  641,  U.  S\  Comp.  Stat. 
1901,  p.  3447).  $  64,  when  earned  within 
three  months  before  the  commencement  of 
the  bankruptcy  proceedings  extends  to 
claims  which  had  been  assigned  before  the 
bankruptcy  proceedings  were  begun.  Shrop- 
shire, Woodliff,  &  Co.  V.  Bush,  436 

14.  The  claim  of  the  state  of  New  Jersey 
against  the  estate  of  a  bankrupt  corpora- 
tion organized  imder  the  laws  of  that  state, 
but  doing  no  business  and  having  no  prop- 
erty there,  for  the  "annual  license  fee  or 
franchise  tax"  on  its  outstanding  capital 
stock,  imposed  under  N.  J.  Gen.  Stat.  1895, 
§§  251,  252,  257,  258,  260,  is  for  a  tax  legally 
due  and  owing  to  the  state,  which,  under 
the  bankrupt  act  of  July  1,  1898  (30  Stat, 
at  L.  563,  chap.  541,  U.  S.  Comp.  SUt.  1901, 
p.  3447),  §  64a,  must  be  paid  in  advance  of 
dividends  to  creditors.  New  Jersey  v. 
Anderson.  284 

15.  The  tinding  of  the  state  board  of  as- 
Bessors  as  to  the  amount  of  outstanding  cap- 
ital stock  of  a  corporation,  made  for  the 
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purpose  of  fixing  the  amonnt  of  the  i 
license  fee  or  franchise  tax  imposed  by  X. 
J.  Gen.  SUt  1896,  %%  251,  252,  257, 258.  260. 
is  not  conclusive  on  the  bankniptey  eomt, 
in  view  of  the  provisions  of  the  bankrupt  act 
^f  July  1,  1898  (30  Stat,  at  L.  563.  chap.  Ml, 
U.  S.  Comp.  Stat.  1901,  p.  3447),  I  64a,  that, 
in  case  any  question  arises  aa  to  the  amooat 
or  legality  of  any  tax  entitled  to  priority 
of  payment  under  that  section,  the  same 
shall  be  heard  and  determined  by  the  eonrt 
New  Jersey  v.  Anderson,  '  284 

16.  The  franchise  tax  assessed  mider  N. 
J   Gen.  Stat.  1895,  H  251,  252,  257,  258,  289 
on  the  basis  of  the  capital  stock  of  a  corpo- 
ration issued  and  outstanding  on  the  1st  of 
January  preceding  the  making  of  the  retnra, 
is  "legally  due  and  owing"  within  the  raeso- 
mg  of  the  bankrupt  act  of  July  1,  189S  (30 
Stat,  at  L.  563,  chap.  541,  U.  S.  Comp.  Stit 
1^1,  p.  3447),  f  64a,  providing  that  taiM 
must  be  paid  in  advance  of  the  payment  of 
dividends   to  creditors,   although  such  tax 
may  not  have  been  collectible  until  after  tht 
corporation  was  adjudged  a  bankrupt.   Xew 
Jersey  v.  Anderson,  HM 

Discharge. 

17.  Claims  for  damages  arising  cat  of 
false  and  fraudulent  representations  isdar 
ing  sales  of  merchandise  might  have  biea 
proved  under  the  bankrupt  act  of  July  li 
1S98  (30  Stat,  at  L.  550,  562,  chap.  541,  U. 
S.  Comp.  Stat.  1901,  pp.  3428,  3447),  i  61k 
as  debts  "founded  upon  an  open  aeeonat  or 
upon  a  contract,  expressed  or  imfdicd.''  if 
the  sellers  had  chosen  to  waive  the  tort  asd 
take  their  places  with  the  other  cnditoit 
of  the  bankrupt  estate,  and  are  theiefoic 
barred  by  a  discharge  in  bankruptcy.  Tiiilt 
V.  Birkett,  Ttt 

18.  The  words  "while  acting  as  aa  offflff 
or  in  any  fiduciary  capacitv,"  as  uifd  ia 
the  bankrupt  act  of  July  1, 1898  OO  SUt  it 
,L.  550,  562,  chap.  541,  U.  S.  CompL  SUL 

1901,  pp.  3428,  3447),  i  17,  subd.  4,  naUm 
aTi  exception  from  the  operation  of  a  dii- 
charge  m  bankruptcy  in  favor  of  debu 
created  by  the  bankrupt'a  '"fraud,  embeak- 
tnent,  misappropriation,  or  defalcatkn  wkik 
acting  aa  an  officer  or  in  any  fiduciary  a- 
pacity,"  extend  to  '-fraud,  embculenMl. 
misappropriation,"  as  well  as  to  '^faki- 
tion."    Tindle  v.  Birkett,  itt 

BANKS. 

1.  The  stockholders  of  reeord  al  the  tiw 
of  the  reduction  of  the  eapital  stock  of  * 
national  bank,  and  not  those  of  nmd  ■< 
the  expiratron  of  its  eharter,  are  catitM  ts 
the  proceeds  of  the  bad  or  dooblfnl  i 


Aet  apart  at  the  time  of  raeh  icdnetioi  k 
compliance  with  the  raqntreoMBt  of  thi 
Comptroller  of  the  Camney  that  wtA  as- 
sets ahould  be  charged  off  or  set  mtUf  f« 
the  benefit  of  those  who  were  then  «taik- 


holders,  the  bank,  after  sn^  i 
left  with  iU  capital  stock,  as  fcdMsl,  » 
impaired,  and  a  surpltts  ezdaaivc  sf  tit 
assets  in  question.  JeroflM  ▼.  CbgtvcD*  Ml 
2.  Directors  of  a  natUMal  bank  whs  Mit^ 
ly  negligently  part  idpatod  iajnr  aaMl«ii  M 


Bb  A  Di — Care  !  ees  . 


the  false  repreBentatlons  ae  to  the  bank'fi 
financial  condition  contaioad  in  the  offi- 
cial  report  to  the  Comptroller  of  the 
Currency,  made  and  published  conformably 
to  U.S.  Rev.  Stat,  i  5211,  U.S.  Comp.  Stat. 
1901,  p.  3498,  cannot  be  held  cl^Uly  liable  to 
anyone  deceived  to  his  injury  by  such  re- 
port, since  the  excluBiv^^  teat  of  Buch  lia^ 
bility  is  furnished  by  U.  S.  Rev,  Stat,  f 
6239,  U.  S.  Comp.  Stat.  1901,  p.  3515.  which 
makes  a  knowing  violation  of  the  provisions 
of  the  title  relating  te  nationa)  banks  a 
prerequisite  to  such  liabilitj.  Yates  v> 
Jones  Nat.  Bank,  1002 

Stockholder's  liability. 

3.  The  pledgee  of  national  bank  Mock  as 
collateral  security  for  a  note^  with  power 
of  public  or  private  sale  for  the  liquidation 
of  the  pledge,  becomes  the  beneficial  owner 
of  such  stock,  and,  as  such,  subject  to  the 
liability  of  a  stockholder  under  U,  S.  Rev. 
Stat.  §  6151,  U.  S.  Comp,  Stat.  1901,  p.  3465, 
where,  after  the  death  of  the  pledgeor,  it 
causes  the  stock  to  be  registered  in  the 
name  of  an  employee  with  no  beneficial 
interest,  and  afterwards  indorses  upon  the 
note  the  supposed  value  of  the  stock  as  of 
the  date  of  the  credit,  and  presents  the  note, 
as  reduced  by  the  amount  of  such  valuation, 
to  the  pledgeor 's  administrator,  who  allows 
the  claim  in  this  form.  Ohio  Vallej  Nat. 
Bank  v.  Hulitt,  423 

BEADS. 

Duties  on  metal  beads,  see  Duties,  3. 

Bllili  OF  EXCEPTIONS. 

See  Appeal  and  Error,  71,  72, 

BILL  OF  REVIEW. 

See  Review. 

BILL  OF  RIGHTS. 

In  Philippine  Islands,  see  ConBtitutional 
Law,  36. 

BILLS  AND  NOTES. 

Given  for  patent  rights,  see  Patents* 
4,  5. 

BONDS. 

Liability  on  appeal  bond,  see  Appeal  and 
Error,  107. 

Presumption  as  to  performance  of  con- 
dition precedent,  see  Evidence,  2. 

Pleadings  in  action  on.  see  PlciidinK, 
1-3. 

Sales  of  merchandise  for  which  the  pur- 
chasers have  not  been  called  upon  to  pay 
until  four  months  havf*  elapsed  are  covered, 
whether  made  on  four  imsntJis'  credit  or  not, 
by  a  bond  conditionei  that  the  purchasers 
will  pay  the  moneys  due  and  to  become  due 
on  merchandise  sold  juid  to  be  sold  by  the 
obligees  which  the  piirrbusers.  "have  bound 
and  hereby  bind  themsr-lvcs  to  pny  for  in 
four  months  after  thi-  date  of  each  reapec 
tive  purchase.''  McGuire  v.  Gerattey,  5J^1 
Clark  V.  G  erst  ley,  589 


BOUNDARIES, 

Sufficieney  of  evidence  to  show  hound* 
arv  between  states,  see  Evidence, 
13. 

BRIDGES. 

Authority  of  Secrc^tar^'  of  War  over,  see 

Constitutional  Law,  2. 
Over  uavigftble  slreftm^  see  Eminent  Do-* 

main. 

BHOKERB. 

A  broker  who  Ands  a  person  who  takes  an 
option  on  the  purchase  of  &  certain  mining 
property;  which  la  never  carried  out,  caa- 
notr  where  the  owner  dh^  before  the  optioa 
expires,  recover  his  agreed  comnniaaion  from 
the  administrator,  when  the  latter,  after  the 
expiration  of  the  option,  selJ^i  the  property 
to  the  same  person  and  at  the  same  prii^i;^ 
Crowe  v»  Triekey,  45i 

Crowe  v»  Harmon,  401 

BUILDING  CONTRACT, 

See  Contracts. 

BURDEN  OF  ^ROOF- 

See  Evidence,  4-6* 

OANAI4S* 

See  Panama  Canal  Zon^^ 

CARRIERS. 

State  regulation  aa  affeetlng  interstate 
commerce,  see  C^immerce,  2-6,  8^  10, 
12. 

Due  process  of  law  in  state  regulation  of 
connecting  carriers,  see  Constitu- 
tional Law,  2L 

Equal  protection  of  the  Iswi  in  state 
regulation  of  connecting  carriersj 
aee  Constitutional  Law,  21. 

Burden  of  proof  to  bring  earrier  within 
exception  from  automatic  coupler 
act,  see  Evidence,  5, 

Duty  under  automatic  coupler  act,  aee 
Master  and  Servant,  1, 

1.  A  clause  io  a  hill  of  lading  exempting  & 
carrier  from  liability  for  Joss  hy  fire  m  valid 
although  the  regular  freight  rates  were 
ehargotl  and  no  option  was  given  to  the 
shipper  to  receive  any  other  form  of  bill  of 
lading,     Arthur  v,  Texas  k  P.  R.  Co.       50(1 

2.  A  carrier  which  issnes  bills  of  lading  to 
a  shipper  in  return  for  receipts  given  by  a 
compress  company  for  cotton  in  the  latter 'a 
c^istody  m  liattie  for  loss  by  fire  due  to  the 
negligence  of  the  servants  of  the  compresa 
company  in  caring  for  the  cotton  ^hile 
awfiiting  the  compression  and  loading  which 
the  railway  company  had  ordered  done  for 
its  own  convenience  and  at  its  own  cost, 
where  such  company,  if  it  did  not  regard  the 
presentation  of  the  reeeipts  as  a  tender  of 
the  cotton,  or  il  it  were  not  a  valid  tender, 
could,  notwithstanding  the  rules  of  Ihe 
Texas  state  railroad  commission  as  well  as 
its  own  rules,  have  refused  to  sign  the  billi 
of  lading.    Arthur  v.  Texas  &  R  R.  Co.    500 

3.  The  power  of  the  state  to  regulate  rail* 
roads   extends   to  securing    to    the    publie 
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leMonable  facflftfeB  for  making  conneetioiu 
between  different  carriera.  Atlantic  Ck>a8t 
Line  R.  Go.  ▼.  North  Carolina  Gorporation 
Commission,  933 

Rates.. 

Due  process  of  law  in  state  regulation 

of   rates,   see   Constitutional    Law, 

19,  20. 
Suillciency  of  evidence  on  question  of 

reasonableness  of  state  regulation, 

see  Evidence,  14. 

4.  The  state  of  Mississippi  may,  so  far 
ms  the  Federal  Constitution  is  concerned,  es- 
tablish a  flat  rate  of  Sy,  cents  per  100 
pounds  on  grain  and  grain  products  carried 
from  Vicksburg  to  Meridian  over  the  road  of 
the  Alabama  &  Vicksburg  Railway  Com- 
pany, where  that  company,  under  the  ffuise 
of  a  "rebilling  rate,"  gives  any  Vicksburg 
merchant  receiving  a  car  load  of  grain  or 
grain  products  over  the  Vicksburg,  Shreve- 
port,  &  Pacific  Railroad  a  rate  of  Sy,  cents 
per  100  pounds  on  any  ffrain  he  may  ship 
to  Meridian.  Alabama  &  v.  R.  Co.  v.  Missis - 
aippi  Railroad  Commission,  289 

5.  Expenditures  for  permanent  improve- 
ments and  equipment  should  not  be  charged 
to  the  current  or  operating  expenses  of  a 
aingle  year,  for  the  purpose  of  testing  the 
reasonableness  of  an  increased  freight  rate. 
Illinois  C.  R.  Co.  v.  Interstate  Commerce 
Commission,  1128 

6.  Interstate  freight  rates  are  established 
when  a  schedule  thereof  is  filed  by  a  carrier 
with  the  Interstate  Commerce  Commission 
and  copies  are  furnished  by  the  railway 
eompany  to  its  freight  offices,  although  such 
rates  may  not  be  "posted"  as  required  by  § 
6  of  the  act  to  regulate  commerce,  as  amend- 
ed March  2,  1889  (25  Stat,  at  L.  855,  chap. 
382.  U.  S.  Comp.  Stat.  1901,  p.  3158),  which 
is  not  made  a  condition  precedent  to  the 
establishment  and  putting  in  force  of  the 
tariff  of  rates,  but  is  a  provision  based  upon 
the  existence  of  an  established  rate,  which 
has  for  its  object  the  affording  of  special 
facilities  to  the  public  for  ascertaining  the 
rates  actually  in  force.  Texas  &  P.  R.  Cc. 
V.  Cisco  Oil  Mill,  662 

7.  No  presumption  of  law  that  a  freight 
rate  upon  a  particular  commodity  is  reason- 

■ably  low  exists  because  such  rate  has  been 
duly  published  and  filed  by  the  carrier  with 
the  Interstate  Commerce  Commission.  Illi- 
nois C.  R.  Co.  V.  Interstate  Commerce  Com- 
mission, 1128 

8.  The  disturbance  in  the  relations  be- 
tween freight  rates  for  soap  in  car-load  and 
less  tlian  car-load  lots  created  by  advancing 
the  former  from  class  6  to  class  5,  and  the 
latter  from  class  4  to  class  3  in  a  new 
classification  adopted  to  govern  in  official 
classification  territory,  was  not  cured  by 
classifying  soap  in  less  than  car-load  lots  at 
20  per  cent.  less  than  third  class,  but  not 
less  than  fourth  class,  where  the  result  of 
applying  this  modified  percentage  classifi- 
cation to  the  varying  rates  is  to  leave  soap 
in  less  than  car-load  lots  in  the  fourth 
class  in  portions  of  the  territory  and  in  a 
higher  class  in  other  portions.  Cincinnati, 
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H.  ft  D.  R.  Go.  ▼.  Interstate  Gommeroe  Oom- 
mfaaion,  991 

9.  Unlawful  preferences  and  discrimina- 
tions are  created  by  fixing  the  freight  rate 
for  common  soap  in  less  than  car-load  lots 
in  a  new  classification  adopted  to  govern  in 
official  classification  territory  at  20  per  cent, 
less  than  third  class,  but  not  less  than 
fourth  class,  at  which  that  commodity  had 
previously  been  rated,  where  the  result  of 
applying  this  classification  to  the  varying 
rates  is  to  leave  soap  in  less  than  car-load 
lots  in  the  fourth  class  to  a  considerable  ex- 
tent in  one  of  the  subdivisions  of  such 
classification  territory,  and  in  a  higher  class 
in  the  other  subdivision.  Cincinnati,  H.  & 
D.  R.  Co.  V.  Interstate  Commerce  Commis- 
sion, 996 

10.  A  shipper  cannot  maintain  an  action 
against  a  common  carrier  to  obtain  relief 
from  an  alleged  unreasonable  freight  rate 
exacted  from  him  for  an  interstate  ship- 
ment, without  reference  to  any  previous  ac- 
tion by  the  Interstate  Commerce  Commis- 
sion, where  such  rate  has  been  filed  with 
that  Commission  and  promulgated  as  pro- 
vided by  the  act  to  regulate  commerce,  and 
is  the  rate  which  it  is  the  duty  of  the  car- 
rier, under  that  act,  to  enforce  against  ship- 
pers until  changed  in  accordance  with  the 
provisions  of  that  statute,  since  the  inde- 
pendent right  of  an  individual  originally  to 
maintain  actions  to  obtain  pecuniary  redress 
for  violations  of  the  act,  conferred  by  |  9, 
must  be  confined  to  such  wrongs  as  can, 
consistently  with  the  context  of  the  act,  be 
redressed  without  previous  action  by  the 
Commission,  and  the  provision  of  §  22,  that 
nothing  therein  "shall  in  any  way  abridge 
or  alter  the  remedies  now  existing  at  com- 
mon law  or  by  statute,  but  the  provisions 
of  this  act  are  in  addition  to  such  remedies,'* 
cannot  be  construed  as  continuing  in  ship- 
pers a  common-law  right  the  continued  ex- 
istence of  which  would  be  absolutely  incon- 
sistent with  the  provisions  of  the  statute. 
Texas  &,  P.  R.  Co.  v.  Aiilene  Cotton  Oil  Co. 

553 
11.  The  rule  that  an  action  at  law  to  re- 
cover excessive  interstate  freight  charges 
cannot  be  maintained  in  advance  of  action 
by  the  Interstate  Commerce  Commission  will 
not  prevent  a  Federal  circuit  court  which 
has  suspended  proceedings  on  a  bill  seeking 
relief  from  an  advance  in  freight  rates, 
pending  action  by  the  Commission,  from 
granting  relief  in  the  exercise  of  its  powers 
under  the  act  of  February  4,  1887  (24  Stat, 
at  L.  379,  chap.  104,  U.  S.  Comp.  Stat.  1901, 
^.  3154),  §  16,  as  a  court  of  equity,  on  a  pe- 
tition filed  after  the  Commission  has  actied, 
stating  the  substance  of  the  findings  of  the 
Commission,  and  containing  a  copy  of  its 
report  and  opinion,  where  defendants  have 
stipulated  in  open  court  that,  in  case  com- 
plainants prevailed,  decree  of  restitution 
might  be  made.     Southern  R.  Co.  v.  Tift, 
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CASES   CERTIFIED. 

1.  A  question  of  mixed  law  and  fact,  upon 
203,  204,  205,  206  V.  S. 


CEBTtfic^TB — Civil  Kights. 


tbe  decfBion  of  whicli  the  whole  case  turns, 
cannot  be  certified  by  a  circuit  court  af  ap- 
peals to  the  Federal  Supreme  Court  for  da- 
termination^  Chicago,  B.  &  Q.  R.  Co.  v, 
Williams,  S7a 

2.  A  question  containing  more  than  a 
•ingle  question  or  propoaition  of  law  can^ 
uot  be  certified  by  a  circuit  court  of  ap- 
peals to  the  Supreme  Court  of  the  United 
States  for  determiration.  Quintan  v-  Green 
County,  SOO 

CERTIFICATE, 

Of  circuit  court  as  aiding  appellate 
jurisdiction  of  Supreme  Court,  see 
Appeal  and  Error,  13,  14.  76. 

Of  state  court  as  aiding  appcHate  juris « 
diction  of  Federal  Supreme  Court, 
see  Appeal  and  Error,  03,  d4. 

Conclu^si^eness  of  Architect 'a  certificate 
of  completion,  see  Contracts,  Z. 

CERTIORARI, 

1.  Certiorari  to  review  a  judgment  of  the 
court  of  appeab  of  the  District  of  Columbia 
in  a  criminal  case  wilt  not  be  granted  by 
the  Federal  Supreme  Court,  where  auch  casei 
however  imftortaiit  it  may  be  to  the  peti- 
tioner, doe^  not  involve  a  question  of  gravity 
and  general  importanee,  there  being  no  con- 
flict between  the  decisiona  of  state  and  Fed- 
eral courts,  or  between  those  of  i^'ederal 
courts  of  different  circuits,  and  nothing  af« 
fecting  international  relations.  Fietdk  v. 
United  States,  807 

2.  Certiorari  to  the  circuit  court  of  ap- 
peals will  be  allowed  by  the  Federal  Su- 
preme Court,  where  the  importance  of  the 
case  deniaiuls  k,  to  avoid  any  question  as 
to  the  jurisdiction  of  the  Supreme  Court  of 
a  writ  of  error  ftujy  allowed,  where  an  ap- 
plication for  dertitrrari  was  made  after  a 
motion  to  di9rui5;>i  thi*  writ  of  error  was  filed. 
Montana  llin,  <ifc  MilL  Co,  v.  St*  Louis  Min. 
-&  Mill.  Co.  444 

CKSSION. 

Of  Indian  lands,  set*  Indians,  3. 


XlHATTEL  MORTGAGE. 

1.  The  provision  for  recording  ttie  satis- 
faction of  a  chattel  morttjage  by  the  mort- 
gagee, his  jijiaigns  or  pcr-ional  representa- 
tive, which  U  made  by  Kan.  Gen.  Stat,  1901, 
§  4251,  H  M,  do^s  not  make  it  necessary  to 
record  or  file  the  a^^signinent  of  a  chattel 
mortgage  in  order  to  protect  the  assignee. 
National  Live  Stock  Hank  v.  First  Nat. 
Bank,  102 

2.  The  failure  of  the  Kansas  laws  to  pro- 
hibit the  recfjrding  of  the  aasignment  of  a 
chattel  mortgage  given  to  seeure  a  nego- 
tiable note  does  not  make  auch  action  neces- 
sary in  order  to  protect  the  assignee,  hut, 
in  order  to  compel  auch  action ^  there  arust 
be  a  law  which  provider  for  auch  rectird, 
either  in  express  terma  or  by  plain  and 
necessary  implicatinn-  National  Live  Stock 
Bank  v.  First  Nat.  Rank,  192 

U.  S.,  Book  6L  76 


cherokeie:  nation. 

Rights     of     intermarried     whites,     se6 

Indians,  6,  7,  9-12. 
Rights  adopted  whites,  see  Indians^  8. 
Rights  of  married   out    and    abandoned 

whites,  see  Indtans,  12, 
E^ect  of  eompilatiou  on  original   lawp 

tee  Statutes,  7. 

CHIPPEWA  NATION. 

Cessron  of  lands  to  United  States,  see 
Indians,  3. 

CHOCTAW    AND    CHICKASAW    CITI- 
ZENSHIP COURT. 

Powers,  see  Indians^  1, 

Effect  as  to  persons  not  parties  of  judi^^ 

ment   in   lest  case,  see   Judgment, 

4. 

CHOCXTAW  NATION. 

Ratification  of  illegal  judicial  sale,  see 
Judicial  Sale. 

CIBOUIT  COURTS. 

Appellate  jurisdiction  over,  see  Appeal 
and  Error,  11-14. 

Equitable  relief  against  exaction  of  un- 
reasonable interstate  rate,  see  Car- 
riers^ li« 

Original  jurisdietion  of,  see  Courts, 

Judicial  enforcement  of  order  of  Inter- 
state Commerce  Commission,  see 
Interstate  Commerce  Com  mission, 
3f  4;  Judgment,  2. 

Removal  of  cause  to^  see  Removal  of 
Causes. 

CIRCUIT  COURTS  OF  APFEAIjS, 

Appellate  jurisdiction  of,  see  Appeal  and 

Error,  7,  10. 
Certifying  question  to  Federal  Supreme 

Court,  see  Cases  Certified. 
Certiorari    from    Supreme     Court,     sea 

Certiorari,  a 

CITIZENS. 

Effect  ot  citixenshfp  of  parent  on  status 
of  minor  child,  see  Aliens. 

Citizenship  as  affecting  appellate  juris- 
dictiou  of  Supreme  Court  over  state 
courts,  see  Appeal  and  Error,  25. 

Corporation  not  entitled  to  privileges 
and  immunities  of  citizens  of  Unit- 
ed States,  see  Constitutional  Law^ 
62. 

Citizenship  as  ground  for  jurisdiction, 
see  Courts,  3,  4. 

Review  in  Indian  citizenship  cases,  sec 
Indians,  1. 

Review  of  final  judgment  in  Indian 
citizenship  cases,  see  Indians,  i. 

Citizenship  as  ground  for  removal  of 
cause,  see  Removal  of  Causes,  2. 

CIVIIj  RIGHTS. 

Fees  of  United  States  commissioner,  see 
Co^ts  and  Fees. 

Congress  was  not  empowered  hj  U.  S. 
Const.,  13th  Amend.,  to  make  it  an  offense 
against  the  United  States,  cognizable  in  the 
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Claims — Gommeece. 


Federal  courts,  for  private  individuals  to 
compel  nepTo  citizens,  by  intimidation  and 
force,  to  desist  from  performing  their  con- 
tracts of  employment,  but  the  remedy  must 
be  sought  through  state  action  and  in  state 
tribunals,  subject  to  the  supervision  of  the 
Supreme  Court  of  the  United  States  by  writ 
of  error  in  proper  cases.  Hodges  v.  United 
States,  65 


CJLAIMS. 

What  claims  against  United  States  are 
included  in  release,  see  Release. 

The  enactment  by  Congress  of  the  pro- 
vision of  the  Indian  appropriation  act  of 
March  3.  1903  (32  Stat,  at  L.  1010,  1011),  § 
13,  for  the  presentation  to,  and  decision  on 
the  merits  by,  the  court  of  claims  of  a  claim 
by  a  register  of  the  land  office  for  commis- 
sions for  selling  the  lands  ceded  by  the 
Osage  Indians  to  the  United  States  by  the 
treaty  of  September  29,  1865  (14  Stat,  at  L. 
687),  to  be  sold  for  their  benefit,  does  not 
imply  any  admission  that  there  is  anything 
due  the  claimant.    Stewart  v.  United  States 
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CliERKS. 

1.  Separate  trials  under  one  indictment 
against  several  defendants  are  separate 
causes,  within  the  meaning  of  U.  S.  Rev. 
Stat.  §  828,  U.  S.  Comp.  Stat.  1901,  p.  635, 
prescribing  the  docket  fees  which  the  clerk 
of  a  Federal  court  may  charge  in  a  cause. 
United  States  v.  Keatley,  618 

2.  The  services  of  a  clerk  of  a  Federal 
court  for  recording  abstracts  of  judgments, 
as  required  by  a  rule  of  court,  are  not  cov- 

•  ered  bv  the  docket  fees  prescribed  by  U.  S. 
Rev.  Stat.  §  828,  H  10  (U.  S.  Comp.  Stat. 
1901,  p.  635),  and  separate  charges  therefor 
are  justified  by  !i  8  of  that  section,  prescrib- 
ing the  fees  which  such  clerk  may  receive 
for  "making  any  record."  United  States  v. 
Keatley,  618 

colijAteral.  attack. 

On  judgment,  see  Judgment,  9,  10, 16. 

COLIiKGKS. 

No  particular  institutions  are  entitled  to 
the  pranta  and  appropriations  made  respec- 
tively by  the  act  of  July  2,  1862  (12  Stat,  at 
L.  oO.S.  oliap.  130),  granting  lands  or  land 
scrip  to  the  several  states  for  the  endow- 
ment,  support,  and  maintenance  of  at  least 
one  enlloj:<\  whore  the  leading  object  shall 
be  to  toaoli  agriculture  and  the  mechanic 
arts,  and  by  the  act  of  August  30,  1890  (26 
Stat,  at  L.'417.  chap.  841,  U.  S.  Comp.  Stat. 
1901,  p.  3214).  appro])riating  annually  cer- 
tain sums  to  each  state  and  territory  for 
tho  more  complete  endowment  and  main- 
tenance of  such  collogos.  but  the  states  take 
the  property,  charged  with  the  duty  to  de- 
vote it  to  the  purposes  named.  Wyoming  ex 
re  I.  Wyoming  Agri.  College  T.  Irriiie,  106S 
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COIililSION. 

Enforcing  contributioii  where  both  th- 

sels  in  fault,  see  Admiralty.  1. 
Contribution  between  Tesaels    in   fault. 

see  Contribution. 

A  captain  engaged  in  navigating  tht 
waters  of  Lake  Superior  cannot,  as  a  mattfr 
of  law,  be  said  to  be  free  from  negligowe  ii 
colliding  with  an  uncompleted  extenakm  of 
a  government  breakwater  in  an  importaM 
harbor  in  that  lake,  where  he  had  the  mens 
of  ascertaining  the  oonditiona,  whidi,  if 
known,  would  have  prevented  the  eoUinaai 
Davidson  S.  S.  Co.  y.  United  Statea.       7N 

COLORADO. 

Rights  of,  in  waters  of  Arkinii  lifVt 

see  Waters,  1,  2. 
Right  of  Kansas  to  enjoin  Colorado  fraa 

diverting  Arkansas   river,  aw  If 

junction,  2. 

COMBINATIONS. 

See  Monopolies. 

COMFTT. 

Sustaining  testamentaiy  trust  on  prii^ 
pies  of  comity,  see  Conflict  of  Ia»a 

COMMEROB. 

Necessity  of  compensation  for  ie<|iuiii| 
changes  in  bridge  over  intcntalt 
water  way,  see  Eminent  Doasis,  L 

Interstate  Commerce  Commission,  M 
Interstate  Commerce  GbmmiMioB. 

Construction  of  automatic  eonpler  mIi 
see  Master  and  Servant,  1,  2. 

Including  property  of  interrtate  rsilvsy 
company  lying  outsids  of  itate  is 
valuation  for  taxation,  see  Taxes.  L 

1.  The  exclusive  control  over  intcntatt 
commerce  vested  in  Congress  by  the  MnsI 
Constitution  or  laws  is  not  infringed  laj  tki 
enforcement  against  a  vessel  engsgtd  ii 
interstate  commerce  of  a  lien  gives  hf  s 
state  statute  for  materials  fumiuied  for  hir 
construction.  Iroquois  Transp.  Col  t.  Di 
Laney  Forge  ft  Iron  Co.  8M 

2.  The  intention  or  purpose  of  the  owsHt 
of  an  interstate  shipment  of  a  ear  load  of 
grain  to  forward  such  car  from  the  origissl 
terminal  point  to  another  point  in  the  mm 
state  does  not  make  the  shipment  bKVfCi 
such  two  points,  when  performed  1^  s  eoo- 
necting  carrier  to  which  the  ear  was  d»- 
livercd  by  the  original  terminal  carrier  ii 
obedience  to  the  instnictioni  of  the  ovstf. 
an  interstate  one,  and,  as  such,  exempt  twm 
the  regulations  of  the  state  raifauad  eon- 
mission.    Gulf,  C.  ft  S.  F.  R.  Oo.  V.  taA 

Mi 

3.  Applying  to  interstate  tr 
the  provisions  of  P^  aet  of  Ap.. 
restricting,  as  against  a  railway  ..^ 
the  riffhts  of  persons  injnred  in  tlw  ( 
of  their  employment  in  or  abont  the  i 
to  those  which  an  employea  of  tha  i 
company  would  have  under    Hka 
stanoes,  dosa  not  rnaka  aiM„ 

to  the  eoMwm  abwa  of  thi 
M,Mg,MS«ft 


il« 


COMMITBCB* 


Federal  Constitution.  Martin  r.  Pittsburg 
&  L.  E.  R.  Co.  184 

4.  Interstate  commerce  is  iinconatitution- 
ally  interfered  with  by  an  order  of  tli(*  Mia- 
dissippi  railroad  comnn^^gion,  made  it)  the 
exercise  of  its  discretionary  authority,  un- 
der  Miss.  Code  1892,  ||  3550,  4302,  requiring 
a  railway  company  to  stop  its  interstate 
mail  trains  at  a  specified  county  seat,  where 
proper  and  adequate  railway  pasaeager  facil- 
ities are  otherwise  afforded  that  station. 
Mississippi  R.  Commission  v,  Illinois  C.  H- 
Co.  2m 

6.  An  unconstitutional  interference  with 
interstate  commerce  ii*  not  toade  by  the  tax 
on  transfers  of  corporate  stock  imposed  by 
N.  Y.  Laws  1905,  chap.  241,  as  applied  to  a 
sale  in  New  York,  between  two  nonresi- 
dents, of  the  stock  of  foreign  railway  eorpo- 
rations.  New  York  ex  rel.  Hat  eh  v.  Rear- 
don,  413 

6.  Only  articles  imported  from,  or  ex- 
ported to,  foreign  countries,  are  within  the 
purview  of  U.  S.  Coast,  art.  1^  §  10,  forbid- 
ding any  state,  without  the  consent  of  Con- 
gress to  lay  any  imposts  or  duties  on  im- 
ports or  exports  except  what  may  be  abso- 
lutely necessary  for  executing  Its  inspection 
laws.  New  Mexico  ex  rel,  McLean  v.  Den- 
ver &  R.  G.  R.  Co.  78 

7.  Interstate  commerce  is  unlawfully  bur- 
dened by  a  municipal  ordinance  exacting  a 
license  fee  from  a  person  employed  by  a 
foreign  corporation  to  solicit,  within  the 
municipality,  orders  for  groceries ,  which  the 
company  fills  by  shipping  goods  to  him  for 
the  delivery  to,  and  collection  of  the  pur- 
chase price  from,  the  castomert  who  has  the 
right  to  refuse  the  i^oikIs  if  not  eqttal  to 
sample,  such  goods  ahviiya  beinjE^  shipped  in 
distinct  packages,  correspntuling  to  the  lev- 
eral  orders,  except  in  the  ease  of  brooms, 
which,  after  being  ta-rgi^d  and  marked,  like 
the  other  articles,  ap^'orirlinr^  to  the  mimber 
ordered,  are  then  tie<t  to^t^lher  m  bundles  of 
about  a  dozen,  wrap|n.d  up  euiiv*:*nlcntly  for 
shipment.     Rtarick  v.  Fennsyhrtriia,         295 

Intoxicating  liquors* 

Evidence  of  crin^iujil  prosecution  of  ex- 
press conipanv^  fnr  i^iolating  local 
option  law,  ?,oe  Evidence^  10. 

8.  Delivery  of  an  intiT><(Lito  shipment  of 
intoxicating  liquors  tr.i  th<»  eonsijTneps  i.^  es- 
sential to  constitute  their  arrival  in  the 
state  within  the  meaniTtg  f*f  tht'  Wili^on  iiet 
of  August  S.  1S!H)  (-Ht  Stat,  at  L.  313,  uliap. 
728,  U.  S.  Couii).  Siaf,  ]!M)I,  p.  3177),  sub- 
jecting all  intoxicai  iiiij  liipiorr^  arriving  in 
the  state  to  the  law.  uf  ^.titih  state  enacted 
in  the  exercise  of  it?  polieL*  power,  fley' 
mann  v.  Southern  R.  Co.  178 

0.  The  mere  placinf^  of  an  iiiteri^tule  ship- 
ment of  intoxicat iiip^  ]irpit>r.'3  in  the  carrier's 
warehouse  to  await  delivery  to  the  con- 
signees does  not  conf^litulf'  ilwlr  lirrival  in 
the  state  within  the  irieuiiiriir  of  tde  Wilson 
act  of  August  8,  18!m  \2\}  Stat.  a.t  L.  3 IB, 
chap.  728,  U.  S.  Comp  St  at.  1901,  p.  3177), 
subjecting  all   intoxicating   liquors   arriving 


in  the  state  to  the  laws  of  such  fttate  enact- 
ed in  the  exerei'^e  of  its  police  power, 
Hcyinann  t.  Southern  R.  Go.  178 

10.  The  agreement  of  the  local  ag^nt  of  an 
express  company  to  hold  for  a  few  days  a 
C*  O*  D.  interstate  Bhipment  of  intoxioiting 
liqiiotB,  to  auit  the  convenience  of  the  con- 
aignee  in  paying  for  such  liquor  and  taking 
it  away,  does  not  destroy  the  chamcter  of 
the  transaction  as  interstate  commerce,  so 
&&  to  render  the  express  company  amenable 
to  prosecution  for  violating  a  state  local 
option  law.     Adams  Exp.  Co.  v,  Kcntu<?kv, 

m 

Adnma  Exp,  Cb.  v,  Kentucky,  902 

American  Exp.  C!o.  v.  Kentueky^  893 

11.  The  annual  license  charge  imposed  by 
a  state  law  upon  the  biiainesa  of  selling  or 
ofTering  for  sale  intoxica,ting  liqitora  within 
the  state  by  any  traveling  salesman  who 
solicits  orders  in  qnantitiea  of  Jess  than  5 
galloai  cannot  be  regarded,  when  applied  to 
interstate  transactions}  as  repugnant  to  the 
commerce  clause  of  the  Federal  Constitu- 
tion, in  view  of  the  provisions  of  the  Wilson 
act  of  August  8,  18^0  (20  Stat,  at  L.  lUB, 
chap,  728,  U.  8.  Comp,  Stat,  1901,  p.  3177), 
that  intoxicating  ll*|uora  coming  into  the 
state  shall  be  as  eompletely  under  its  eon* 
trol  aa  if  manufactured  therein.  Dela mater 
V.  South  Dakota,  724 

Inspection  nnil  qtiaranline  taw9. 

'  See  also  aupra^  8. 

12.  The  prohibition  against  the  receipt  by 
common  carriers  for  transportation  be3''ond 
the  limits  of  the  territory  of  hides  whi(5i  do 
not  bear  the  evidence  of  inspection  required 
by  N.  M.  act  of  March  10,  IDOl,  is  a  Talid 
exercise  of  the  police  power,  and  doea  not— 
there  being'  no  congressional  legislation 
covering  the  aubject  and  making  a  different 
provision — violate  the  commerce  clause  of 
the  Federal  ConBtitutionj  although  hides  not 
offered  for  transportation  are  not  required 
to  be  inspected  after  thirty  days  In 
slaughterhouses^  and  not  at  all  outside  of  th^ 
aiaughterhouaes,  and  although  the  Incidental 
effect  of  the  statute  may  be  to  levy  a  tax 
upon  this  class  of  property.  New  Mexieo 
ex  rel.  Mcl^ean  v.  Denver  kR.  G.  R.  Co.     78 

13.  The  amount  of  the  fee  imp^fsed  by  N, 
M.  act  of  March  19,  1001,  for  the  inspection 
of  hides  offered  for  transportation  Ijoyond 
the  limits  ef  the  territory,  does  not  render 
that  statute^if  otherwise  valid— repugnant 
t?>  the  commerce  clause  of  the  Federal  Con* 
bljtiition,  where  it  ia  not  so  unreasonable 
and  disprciportionate  to  the  services  ren- 
dered as  to  challenge  the  good  faith  of  the 
law.  New  Mexico  ex  rel.  McLean  v.  Denver 
&  R.  G.  R.  Go.  78 

14.  Quarantine  regulations  prom nl^ja ted 
by  the  Secretary  of  Agrl culture  actin^*^  un- 
tier  cover  of  the  act  of  February  2,  1903  (32 
Stat,  at  L.  791.  chap.  349,  U,  8.  Comp.  Stat* 
Supp.  1905,  p.  013),  entitled  "An  Act  to  En- 
able the  Secretary  of  Agriculture  to  More 
Etreetually  Suppress  and  Prevent  the  Spread 
of  Contagious  and  Infectious  Diseases  of 
Live  Stock,  and  for  Other    Purposes/^   are 
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void  as  in  excess  of  the  powers  conferred  by 
that  act,  where,  on  their  face,  they  apply 
as  well  to  intrastate  as  to  interstate  com- 
merce.     Illinois    C.    R.    Co.   v.    McKendree, 

298 
Illinois  C.  R.  Co.  v.  Edwards,  305 


COMMISSIOXERS. 

Fees  of,  in  civil  rights  cases,  see  Costs 
and  Fees. 

Set -Off  against  commissioner's  claim  for 
fees,  see  Set -Off  and  Counter- 
claim, 2. 

COMMISSIONS. 

Of  broker,  see  Brokers. 

COMMUXITY  PROPERTY. 

Rights  of  divorced  wife  in,  see  Husband 
and  Wife. 

CO^fPROMISE  AXD  SETTLEMENT. 

An  adjustment  of  subsurface  rights,  and 
not  merely  the  establishment  of  a  surface 
boundary  line  between  two  conflicting  lode 
mining  claims,  was  accomplished  by  an 
agreement  to  compromise  adverse  proceed- 
ings, followed  by  the  execution  of  a  bond 
by  the  locator  of  one  of  such  claims,  by  the 
terms  of  which  he  was  to  obtain  a  patent,  and 
was  then  to  execute  a  deed  of  certain  of  the 
disputed  territory,  '*tof^ether  with  all  the 
mineral  therein  contained,"  which  deed, 
wli«»n  executed,  pursuant  to  a  decree  for 
speciflc  performance,  conveyed  the  tract  de- 
scribed in  the  bond  with  "all  the  mineral 
tluMein  contained,"  together  with  "all  the 
dip.?.  Hpurs,  and  angles,  and  also  all  the 
metals,  ores,  gold  and  silver- bearing  quartz 
rock  and  earth  therein."  Montana  Min.  & 
Mill.  Co.  V.  St.  Louis  Min.  &  Mill.  Co.      444 

CONCLUSIONS. 

See  Evidence,  8. 

CONDITIONAL  SALE. 

See  Sale. 

CONDITIONS  SUBSEQUENT. 

See  lical  Property. 

CONFESSIONS. 

See  Evidence,  9. 

CONFLICT  OF  LAWS. 

A  testamentary  trust  in  favor  of  the 
Groonwood  Cemetery  Compa.iy  of  Brooklyn, 
permitted  by  the  laws  of  New  York,  for  the 
perpetual  maintenance  of  a  cemetery  lot  and 
monument,  will,  on  principles  of  comity,  be 
upht>Id  in  the  courts  of  the  District  of  Co- 
lumbia, although  the  testatrix  was  domi- 
ciled in  the  District  at  the  time  of  her  death, 
and  the  funds  to  be  applied  to  such  trust 
nro»*e  from  property  owned  by  her  in  the 
Di-^trirt  at  that  time,  since,  under  D.  C. 
0*ile  <:n  Stat,  at  L.  1295,  chap.  854).  I 
f)(Il),  urants  on  similar  trusts  are  |)ermitted 
■to  (1  iriiestic  corporations.  Iglehart  T.  Igle- 
bMit.  676 
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CONGRESS. 

Power  to  protect  agmlut  indiTidiial  !■- 

terference    with    eiWl    righti,    mi 

Civil  RichtR. 
Delegation  of  power  by,  see  Coiutita- 

tional  law,  1,  2. 
Power  to  construct  Panama  CanAl,  aei 

Panama  Canal  Zone,  2. 
Power  over  post  roads,  see  Poetoflice. 

1.  The  reclamation  of  arid  lands  not  tht 
property  of  the  United  States,  nor  aitaated 
within  the  limits  of  a  territory,  was  not 
comprehended  in  the  grant  to  CongrcM  by 
U.  S.  Const,  art.  4,  f  3,  of  the  power  to 
dispose  of,  and  make  all  needful  rules  and 
regulations  respecting,  the  territory  or  other 
property  belonging  to  the  United  States. 
Kansas  v.  Colorado,  956 

2.  Congress  has  full  power  to  legislate  in 
respect  to  the  arid  lands  in  the  territories 
by  virtue  either  of  the  prorition  of  L*.  S. 
Const,  art.  4,  I  3,  that  CongroM  ihall  have 
power  to  dispose  of,  and  inain  all  needful 
rules  and  regulations  respeetliig,  the  tern- 
tory  or  other  property  beloBgins  to  tlM 
United  States,  or  by  Tirtue  m  the  power 
vested  in  the  national  goTemment  to  acquire 
territory  by  treaty;  and  is  subject  to  ao 
other  restrictions  than  thoee  ezpreasly  naaed 
in  the  Constitution.    KanMe  ▼.  Colorado. 

956 

3.  State  laws  in  respect  of  the  general 
reclamation  of  arid  lands  cannot  be  over 
ridden  by  Congress  in  the  exerciae  of  iu 
power  under  U.  S.  Const,  art.  4,  |  3,  to  dis- 
pose of,  and  make  all  needful  rules  and 
regulations  respecting,  the  territory*  or  other 

j  property   belonging   to   the    United   Sutea 
I  Kansas  v.  Colorado,  956 

CONSPIRACY. 

See  Monopolies. 

CONSTITUTIONAIi  liAW. 

Validity  of  sUte  stotnte  inring  a  Uta 

upon  a  vessel  enforceable  in  a  stale 

court,  MO  Admiralty,  2^. 
Police  power  over  ihipments  of  intoii- 

eating  liquors,  see  Commerce.  6-11. 
Necessity  of  compensation   for  takisf 

private  property  for  public  use,  sse 

Eminent   Ekmain,   1. 
Right  of  state  to  protect  national  isg 

against  illegitimate  uses,  set  Flag. 
Vested   right   in   Judgment   in  Indiu 

citizenship  eases,  see  Indians,  1. 
As  to  full  faith  and  credit,  see  Jn4r 

ment,  17. 
Validity  of  eightrbour  law,  see  MsslfT 

snd  Servant,  3. 
Validity  of  sUte  disposal  of  pohlic  Issii 

uniler  congressunal  authority,  m 

public  Lands,  2. 
Effect  of  partial  invalidity  of  statnlt  ss 

remainder,  see  Statutos. 

DeleieaCton  of  power. 

1.  Congress,  in  dealing  with  the  PhiKf* 
pine  Islands,  may  delegate  lagislatif  sn- 
thority  to  such  agendss  as  it  wmj  sehct. 
United  SUtss  ▼.  Ainsm.  16M 
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t.  LegifllatiTe  and  judicial  powers  are  not 
uniJOTistitiitionallj?  dekgrnteil  to  the  Secretary 
of  War  bj  the  proYiaion  of  the  tiv^t  mnd 
harbor  act  of  March  3,  1809  ^30  Stat,  at  L. 
1121,  1153,  chap.  425,  IL  S,  Comp.  Stat. 
lt»Ol,  p.  3545  K  ^  IB,  empowering  that  otli- 
eial,  when  satisfied,  after  a  hearing  of  the 
parties  interested,  that  a  bridge  over  a  navi- 
gahle  water  way  of  the  United  States  is  an 
unreasonable  obstruction  to  navigation^  to 
require  such  changes  or  alterations  as  will 
render  navigation  reasonablj  safe,  easy,  and 
unobatructed.  Union  Bridge  Co.  v.  Unit*!<l 
States,  523 

Due  prcK?«^fi  of  law. 

State  taxation  of  property  of  nonresi- 

deJit,  see  Tastes,  4,  5. 
Sufficiency  of  evidence  on  question   of 
due  pToeesB  of  law  in  stiate  regula- 
tion  of  railroad  rates,  see  Evidence, 
14. 
Federal  question  respecting,  see  Appeal 

and  Error,  45. 

Reception  of  evidence  as  denial  of,  see 

Appeal  and  Error,  30. 

3.  Bue  process  of  law  is  denied  by  the 

action  of  a  state   court  in   according   full 

fnith  find  eredit  to  a  judgment  in  p^rnonam 

rendered  by  a  court  of  a  sister  state  againit 

a  nonresident  who  was  not  personally  served 

with  proccs?!  within  the  state,  and  who  made 

no  appearance  in  the  action*     Old   Wayne 

Mut.  L.  As^o.  V.  McDonougb,  345 

4*  The  liberty  guaranteed  by  the  14th 
Amendment  of  the  Federal  lionatitution 
against  deprivation  without  due  process  of 
law  IS  Ihp  liberty  of  natural,  not  artificial 
persons.    Western  Turf  Asao.  v.  Greenherg, 

520 

5*  Property  rif^hta  of  the  lessee  in  pos 
session  of  a  rat-f  course  are  not  taken  with- 
out dtip  proet'ss  of  taw  by  a  state  statute 
c'ikmp?Minf^  it  to  recof;Tiize  its  own  tickets 
of  admission  in  the  hands  of  persons  who 
aTe  not,  at  the  time,  under  the  influence  of 
liquor,  or  boistt*rous  in  conduct*  or  of  lewd 
or  immonil  charapter.  Western  Turf  Asso. 
V.  Green  be  r^%  520 

e,  Prtijjerty  riprhts  are  not  invaded  with- 
out due  prciceiiis  of  law,  In  violntion  of  U.  S, 
Cnnst.,  I4tii  Amend,.  I>y  th*f  provision  of 
S^.Ik  act  July  .S,  U»n:i,  rniiking  it  a  miade- 
m*'anor  to  use  rcpresvnlationa  of  the  natiojal 
ihifi  upon  tir tides  of  merc-hnndise  for  advcr- 
tisinff  purpospg.     Halter  \\  Xehrnska,       006 

7»  An  owner  of  sheep  is  not  deprived  of 
}ii&  property  without  dus^  process  of  law  by 
Idaho  Rpv/Stat.  U  1210.  1211,  under  which 
<)amuf,'ts  may  be  recovered  from  him  for 
permitting.'  his  sheep  lo  ^raze  on  the  pub- 
lic domain  within  2  milr^  of  a  dwelling 
hntifie.     Bacon  v.  Walker,  4n*j 

Bown  V,  Walling,  50 ^i 

8,  The  deciskkn  of  a  situff^  court  involvinf? 
rot  hi  n^  more  than  the  owner^liip  of  prop- 
erty, wiMi  nil  )i!irties  in  interest  hefore  it, 
cannrjt  lit*  re;farded  by  the  un^iicresFiful  party 
as  a  deprivation  of  property  witliout  due 
process  of  law,  simply  because  its  effect  is 


to  deny  his  claim  of  ownerahfp  In  roeh  prrvp- 
^rtf.     Tracy  v.  Ginzberg,  755 

0.  The  poliee  board  of  Boston,  by  issuing 
a  liquor  lioenee,  on  a  vacancy  created  by 
bankruptcy,  to  the  notninee  of  the  trustee 
in  bankruptcy  of  the  originai  licensees, 
does  not  deprive  a  eo-licensee,  to  whom  tlu 
original  license  had  been  assigned  as  st^- 
eurity,  of  property  without  due  process  of 
law^  where  hia  so-called  property  right  de- 
pends wholly  upon  the  practice  of  the  board 
to  reissue  licenses  to  the  old  holders  until 
refused  for  eauset  since  such  right,  being  of 
the  board's  creation,  is  subject  to  Any  limi- 
tations which  the  i>oard  may  impose.  Tracy 
v.  Ginsberg,  765 

10,  The  right  to  take  possession  of  the 
property  of  a  street  railway  com  puny  re- 
maining in  the  streets  at  the  expiration  of 
its  tranehiRe  cannot,  eon  si  silently  with  due 
process  of  law,  Im*  conferred  by  municipal 
ordinance  upon  another  street  railway  com- 
pany.   Cleveland  Electric  E.  Co,  v,  Cleveland, 

309 

11,  An  abutting  owner  is  not  deprived 
of  his  property  without  due  proce*9  of  law 
by  the  erection  by  a  municipality  in  a  city 
street,  under  the  authority  of  a  statute  which 
makei  no  provision  for  compensation  to  abut- 
ting owners^  of  &n  elevated  iron  viaduct  for 
general  public  use,  by  which  travelers  are 
enabled  to  use  ftueh  street  in  connection  with 
other  streets  from  which  ji  has  previously 
been  disconnected,  where,  under  the  law  of 
the  state  as  laid  down  by  its  highest  court, 
abutting  owners  have  no  easement  of  light, 
air,  or  access  as  against  any  improvement 
of  the  street  for  the  purpose  of  adapting  it  I 
to  public  travel.    Sauer  v.  New  York,      1176 

12,  The  improvement  of  the  New  Haven 
&  Derby  Railroad  is  a  public  tiae  for  which 
the  New  York,  New  Haven,  &  Hartford  Rail- 
road Company,  which  is  the  lessee  of  the 
former  road,  and  the  owner  of  three  fourths 
of  its  stock,  may  proceed  under  Conn.  Pub. 
Laws,  H  3094,  '3605,  without  violating  the 
due  process  of  law  clause  of  the  14th  Amend- 
ment to  the  Federal  Constitution,  to  con- 
demn the  outstanding  shares  owned  by  tt 
person  who  refuses  to  agree  to  the  terms  of 
purchase.  OMeld  v.  New  York,  N.  H.  & 
H.  H.  Co.  231 

13,  A  foreign  life  Insurance  company  do- 
ing buiiiness  in  Missouri  is  neither  deprived 
of  its  liberty  or  property  without  due  procCM 
of  law  nor  denied  the  equal  protection  of 
the  taws  by  Mo.  Rev.  StaL  f  7890,  which 
cuts  off  any  defense  by  a  life  insurance  ct>m- 
pany,  domestic  or  foreign,  based  upon  the 
false  and  fraudulent  statements  in  tlie  ap- 
plieation,  unless  the  matter  misrepresented, 
in  the  judgmi*nt  of  the  jury,  actually  eon* 
tributed  toihe  death  of  the  insured.  Sorth- 
we«itern  Nat.  L.  Ins,  Co,  v.  Rigg^,  IBS 

14,  No  existing  property  rights  are  taken 
without  due  process  of  law  by  a  fltate  Ktat* 
ute,  passed  in  the  exercise  of  itf^  power  over 
foroign  corporations,  incorporating  a  local 
benevolent  society  with  the  same  name  a* 
that  of  a  voluntary  state  association  whose 
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charier  had  hePTi  withdrawn  by  the  foreign 
corporation  that  issued  it,  and  conferring 
upon  suoh  society  the  exclusive  right  ot 
prantiiif;  suhcliarters  in  the  state.  National 
Council  V.  State  Council,  132 

15.  A  domestic  corporation  whose  prin- 
cipal office  and  works  are  outside  the  state 
in  not  deprived  of  its  liberty  and  property 
without  due  process  of  law  by  W.  Va.  Acts 
1905,  chap.  39,  requiring  every  foreign  and 
nonresident  domestic  corporation  to  api)oint 
the  state  auditor  to  accept  service  of  process, 
and  exacting  an  annual  fee  of  $10  for  his 
services,  although  the  prior  laws  left  it  to 
the  corporaiton  to  appoint  an  attorney  for 
that  purpose.  St.  Mary's  Franco -American 
Petroleum  Co.  v.  West  Virginia,  144 

16.  Due  process  of  law  is  not  denied  a 
stockholder  in  a  domestic  corporation  by 
Minn.  Gen.  Laws  1899,  chap.  272,  enacted 
to  make  more  effectual  the  constitutional 
liability  of  stockholders  for  the  debt  of  the 
corporation,  because  stockholders  need  not 
necessarily  be  served  with  process  in  the 
action  in  which  the  assessment  is  made. 
Bernheimer  y.  Converse,  1163 

17.  Due  process  of  law  is  not  denied  a  per- 
son injured  in  the  course  of  his  employment 
in  or  about  a  railroad  by  Pa.  act  of  April  4, 
1S68,  restricting  his  rights  as  against  the 
railway  company  to  those  which  an  employee 
of  such  company  would  have  under  like  cir- 
cumstances. Martin  v.  Pittsburg  &L.  E.  R. 
Co.  184 

18.  The  imposition  upon  mine  owners  by 
the  Illinois  mining  act  of  April  18,  1899,  of 
responsibility  for  the  defaults  of  mine  mana- 
gers and  mine  examiners,  who  are  required 
by  tliat  act  to  Ikj  selected  by  the  mine  own- 
ers from  those  holding  licenses  issued  by  the 
state  nrning  board  created  by  such  net,  docs 
not  deprive  thoni  of  their  property  without 
due  process  of  law.  in  violation  of  U.  S. 
Const.  14th  Aniondniont,  where  it  is  not 
obligatory  upon  a  mine  owner  to  select  a 
particular  individual,  or  to  retain  one  when 
selected  if  found  incompetent.  Wilminc^n 
Star  Min.  Co.  v.  Fulton,  708 

19.  State  regulation  of  local  freight  rates 
for  shipments  to  and  from  the  Florida  West 
Shore  Railway  and  over  the  Seaboard  Air 
Line  Railway  does  not  deprive  the  latter 
road  of  its  property  without  due  procesf  of 
law,  even  if  its  total  receipts  from  local 
freight  rates  are  insufficient  to  meet  what 
can  pro})erly  be  cast  as  a  burden  upon  that 
business,  where,  so  far  as  api)ear3,  such  regu> 
la t ion  may  have  no  other  elfect  than  to 
make  the  rates  on  the  Florida  West  Shore 
Railway  the  same  as  those  obtaining  gen- 
erally in  the  state.  Seaboard  Air  Line  R. 
Co.  V.  Florida,  175 

20.  Carriers  majr  be  forbidden  by  the  state 
railroad  commission  to  make  their  local 
freight  rate  for  phosphates  more  than  1 
cent  per  ton  per  mile  without  denying  due 
process  of  law  to  a  railway  company  whose 
transportation  of  phosphates  constitutes 
about  one  sixth  of  its  local  freight  business, 
where  the  rates  to  authorised  is  nearly  8 
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mills  per  ton  larger  than  that  cammaf* 
average  local  freight  rate.  Seaboard  Air 
Line  R.  Co.  v.  Florida,  171 

21.  An  order  of  the  North  Carolina  Cor- 
poration Commission  requiring  the  Atlantic 
Coast  Line  Railroad  Company  to  restore  tbe 
connection  at  Selma  with  a  train  of  the 
Southern  Railway  Company  which  afforded 
the  principal  means  of  travel  between  the 
eastern  and  western  parts  of  the  state  ii 
not  so  arbitrary  and  unreasonable  u  ti 
amount  to  a  denial  of  due  process  of  law,  or 
to  a  deprivation  of  the  equal  protectki  of 
the  laws,  if  other  connections  are  inadeqnatt 
for  the  public  convenience,  although  eompli- 
ance  with  the  order  may  necessitate  openl^ 
ing  an  extra  train  at  a  loss,  or  extendiq^ 
with  like  result,  the  run  of  a  local  trsiit 
so  long  as  the  income  of  the  railroad  cqb- 
pany,  I'rom  its  business  in  the  state,  affoiil 
adequate  remuneration  after  allowing  fm 
any  possible  loss  resulting  from  opersdag 
either  of  such  trains.  Atlantic  Coast  LiM 
R.  Co.  V.  North  Carolina  Corporation  Com- 
mission, M 

22.  The  decree  of  sale  rendered  in  a  snit  to 
enforce  the  payment  of  levee  taxes  does  aot 
deprive  the  owners  of  their  property  with- 
out due  process  of  law  because  of  miitakM 
in  ascribing  the  ownership  of  the  laadib 
which  do  not  increase  the  taxation,  or  out 
that  which  should  have  been  paid  bj  OM 
tract  of  land  upon  another  tracL  Ballard  t. 
Hunter,  461 

23.  An  erroneous  judgment  as  to  whst 
costs  the  law  allows  in  a  suit  to  enforce  the 
payment  of  levee  taxes  does  not  deprin 
the  defendants  in  that  rait  of  their  prop- 
erty without  due  process  of  Uw.  Ballard  T. 
Hunter,  4fl 

24.  Nonresident  owners  of  Uads  witUs 
the  levee  district  created  1^  Ark.  act  of  Ml 
15,  1893,  who  do  not  assert  the  existsMi 
of  conditions  which,  under  |  11  of  that  ssK. 
as  amended  in  1895,  would  entitle  thai  ti 
enforce  the  payment  of  levee  tazea,  esaMt 
personal  service  of  summons  in  a  soil  ta 
enforce  the  payment  of  levee  taxes,  esaait 
object  that  tney  were  deprived  of  their  prop- 
erty without  due  process  of  law  by  a  de- 
cree of  sale  because  the  verified  compftlrt 
in  a  suit  to  collect  such  taxes  was  iMnfl- 
cient,  by  reason  of  its  failure  to  deiiy  the 
existence  of  such  conditions,  to  swtaii 
service  by  publication.    Ballaxd  ▼.  Hnater. 

26.  The  failure  of  the  Kentucky  statolii 
to  require  notice  to  be  given  of  a  special  ao- 
sessment  for  back  taxes  on  omitted  propjtiy. 
made  by  the  regular  assesBor  WMcr  Ky. 
Stat,  f  3179,  after  the  time  provMsd  by 
law  for  the  making  of  tha  gaaeral  aHHo* 
mcnt,  does  not  depnvw  tha  taxpayer  ef  Ui 
property  without  due  proeoas  of  law,  whHt 
the  state  court  haa  afforded  hfaa  M  m- 
portunity  to  be  heard  on  tha  qoeatkNi  sf  tit 
validity  and  the  amount  of  tas  tut^jad^  «■ 
such  hearinff,  has  redoeed  tha  tax. 
Trust  k  8.  V.  Co.  ▼.  Lexington. 

26.  A  decree  f or  tha  aala  off 
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paid  leree  taxes  based  on  constructive  serricE^ 
cannot  be  deemed  to  deny  due  prc^ceas  of  law 
because  there  was  no  sufficient  proof  of  pub 
lication  of  a  warning  order  or  notice  tUed 
or  produced  in  court  when  tlie  decree  wa^ 
made,  where,  under  the  local  proeedure,  thp 
entry  of  a  warning  order,  even  if  required. 
is  not  jurisdictionid.    Ballard  v.  Hunter, 

461 

27.  Four  weeks'  notice  given  by  publica 
tion  to  nonresident  owners  of  lands  within 
the  levee  district  created  by  Ark.  act  of  Feb. 
15,  1893,  of  the  pendency  of  the  suit  au 
thorized  by  f  11  of  that  act,  as  amended  in 
1895,  to  enforce  the  collection  of  levee  tamea, 
is  adequate  to  afford  due  process  of  law. 
Ballard  v.  Hunter,  401 

28.  Due  process  of  law  doe«  not  require 
that  the  nonresident  owners  of  lands  with- 
in a  levee  district  should  have  personal  no- 
tice of  the  pendency  of  a  suit  lt>  collect  tJ»e 
levee  taxes  assessed  upon  their  lands.  Bal- 
lard V.  Hunter,  401 

29.  A  court  which,  acting  under  the  er- 
roneous belief  that  no  action  had  bean 
taken  in  a  cause  within  a  year,  renders  a 
judgment  of  dismissal,  cannot,  consistently 
with  due  process  of  law,  set  aside  mch  judg- 
ment after  the  term,  or  the  rule  day  which, 
under  the  local  practice,  is  equivalent  to 
the  end  of  the  term,  without  motion  or  pro- 
ceedings to  vacate  the  judgment,  &nd  with* 
out  notice,  and  proceed  to  render  a  peraottal 
judgment  against  the  defendant.  Wetmore 
▼.  Karrick,  745 

30.  Even  as  applied  to  shares  of  a  for- 
eign corporation  owned  by  nonresidents,  the 
tax  on  transfers  of  corporate  stock  impoiied 
by  X.  Y.  Laws  1005,  chap.  241,  is  not  in- 
valid under  U.  S.  Constitution,  14th  Amend- 
ment, as  taking  property  without  due  process 
of  law.    New  York  ex  rel.  Hatch  v.  Reardoti, 

415 

31.  The  adoption  of  the  face  value  of  the 
shares  as  the  basis  of  the  tax  mi  transfers 
of  corporate  stock,  imposed  by  N.  Y.  Laws 
1905,  chap.  241,  does  not  deprive  the  ownera 
of  their  property  without  due  pn^ccss  of  law. 
New  York  ex  rel.  Hatch  v.  Reardon,         415 

32.  Universal  legatees  under  the  will  of  a 
person  who  died  before  the  ena<.'iment  of  the 
Louisiana  inlioritance  tax  law  of  June  !28, 
1904,  are  not  deprived  of  their  property 
witliout  due  process  of  law  by  subjecting 
their  shares  to  the  tax  imposed  by  th:»tatat' 
ute,  altliougli,  under  the  LouisianLi  Civil 
Code,  the  ownership  of  the  pn  perty  paa.^ed 
to  such  legatees  upon  the  dealli  of  tbp  tei- 
tator.     Cahen  v.  Brewster,  310 

33.  Property  is  not  taken  without  due 
process  of  law,  in  violation  of  U.  S.  Con- 
stitution, 14th  Amendment,  by  imjwsing  a 
transfe-r  tax,  under  the  authnrity  of  the 
amendment  of  tlie  general  transfprtax  law 
by  X.  Y.  Laws  1S97,  chap.  2S4,  upon  the 
exercise  by  will  of  the  power  of  appointment 
conferred  by  a  deed  executed  prior  to  the 
passage  of  such  statute.    Chanler  v.  Kelaey, 
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34.  The  rati ficfi tion  bv  Congress  by  the 
act  of  June  30,  1000  (34  Stat,  at  L.'  63^, 
chap»  39121,  of  the  illegal  eol lection  of  diitioi 
on  Lmportj  to  the  Philippine  Islands  which 
were  levied  under  the  President's  order  of 
July  12,  1808,  between  the  date*  of  the  rati^ 
ficatlon  of  the  tTeaty  of  peace  with  Spain 
and  the  paissage  of  the  act  of  July  1,  lft02 
{32  Stat  at  L,  691,  chap*  1300),  enaeting  a 
tariff  of  duties  for  those  Islands^  does  not 
deprive  importers  of  their  property  without 
due  procesi  of  law^  in  violation  of  U.  S. 
Constitution,  5th  Amendment,  even  though 
they  had  commerkced  am  action  to  recover 
the  amount  of  the  dutiea  so  collected  before 
the  ratifying  statute  was  enacted.  United 
Statei  T.  Heinazen,  1O0S 

36.  A  public  officer  eonvicted  of  embt^n- 
zling  public  moneys^  who  has  been  afTordf^d 
full  opportvinity  to  present  every  defenae 
permitted  by  the  laws  of  the  state,  is  noi^ 
denied  due  process  of  law  by  the  imposition^' 
aa  a  part  of  the  sen tc nee,  pursuant  to  Neb. 
Crim.  Code  I  1*24*  entirely  irresipective  of 
the  question  whether  restitution  has  been 
made,  of  a  fine  in  double  the  amount  of  the 
embezi^iement  found  by  the  jury,  which,  by 
the  terms  of  that  section,  i»  to  operate  aa 
a  judtjment  again  at  the  estate  of  the  con- 
vict* Coffey  V*  Harlan  County,  666 

36.  The  refusal  of  the  supreme  court  of 
the  Philippine  Tslands,  on  an  appeal  in  a 
criminal  qaihq^  to  entertain  an  objection  to 
the  sufieiency  of  the  complaint,  becauae  aueh 
objection  was  not  raised  before  final  judg- 
ment in  the  trial  court,  doea  not  amount  to 
a  conviction  of  the  accused  without  inform - 
ing  them  of  the  nature  and  character  of  the 
offen-se  ebarged,  or  to  a  conviction  without 
due  proeess  of  law,  in  violation  of  the  Bill 
of  Rights  enacted  by  Congreas  for  the  Philip- 
pine Islands  in  the  act  of  July  1,  1QG2  (32 
Stat,  at  L.  601,  fi92,  chap.  1369,  U.  S.  Comp. 
Stat-  Supp.  1»05,  p,  391),  although  that 
court,  on  appeal,  haa  power  to  re-exoininf* 
both  the  law  and  the  facts,  where,  ai  a 
nc cesj^a ry  consequence  of  the  facts  found, 
the  testimony  otTered  at  the  trial,  without 
objs?ction  or  exception  in  any  form,  estab- 
lished every  ingredient  of  the  crime,  Serra 
V.  Mortiga,  571 

£qual  protection  of  tlie  laws. 

Sufticiencj''  of  evidence  as  to  denial  of 
equal  protection  in  state  regulation 
of  railroad  rates,  see  Evidence,  H. 

See  also  aupra,  13;  infra,  53. 

37.  An  arbitrary  and  unreasonable  dis- 
crimination against  the  sheep  industry,  pro- 
hibited by  the  guaranty  in  U.  S.  Constitu- 
tion, 14th  Amendment,  of  the  equal  protec- 
tion of  the  laws,  is  not  made  by  Idaho  He  v. 
Stat.  II  1210,  1211,  under  which  damages 
may  be  recovered  from  one  who  permits  hia 
sheep  to  graze  on  the  public  domain  within  2 
miles  of  a  dwelling  house.    Bat^n  v.  Walker. 

Am 
Bown  V.  Walling,  503 

3B.  Nonresident  owners  of  lands  within 
the  levee  district  created  by  Ark.  act  of 
Feb.  15,  1893,  are  not  denied  the  equal  pro- 
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teetlon  of  the  laws  or  the  privileges  and 
immunities  of  citizens  of  the  United  States 
because  $  11  of  that  act,  as  amended  in 
1805,  while  requiring  personal  service  of 
summons  upon  resident  owners  or  occupants 
for  at  least  twenty  days  before  rendering 
a  decree  of  sale  for  unpaid  levee  taxes,  pro- 
vides for  constructive  service  by  publica- 
tion upon  nonresident  owners  of  only  four 
weeks.    Ballard  v.  Hunter,  461 

39.  Successions  which  have  been  finally 
closed  and  administered  upon  may  be  ex- 
empted from  the  inheritance  tax  imposed  by 
the  Louisiana  act  of  June  28,  1904,  without 
rendering  such  statute  void  as  making  an 
arbitrary  classification  which  amounts  to  a 
denial  of  the  equal  protection  of  the  laws, 
where  the  highest  state  court  makes  the 
validity  of  the  tax  depend  upon  this  classi- 
fication by  deciding  that  the  state  can  tax 
the  property  until  it  has  passed  out  of  the 
succession  of  the  testator.  Cahen  v.  Brew- 
ster, 310 

40.  The  exception  in  favor  of  those  en 
gaged  in  the  business  of  manufacturing  or 
wholesale  merchandising,  made  by  §  7  of 
N.  C.  Laws  1905,  chap.  538,  enacted  to  pre- 
vent dealing  in  futures,  does  not  make  that 
act  void,  as  repugnant  to  the  equal  protec- 
tion of  the  law  clause  of  the  14th  Amend- 
ment of  the  Federal  Constitution,  where  sucli 
section  is  interpreted  by  the  highest  state 
court  simply  as  a  declaration  that  the  courts 
shall  not  so  construe  the  act  as  to  prevent 
persons  thus  engaged  from  buying  and  sell- 
ing, for  future  delivery,  the  necessary  com- 
modities required  in  their  ordinary  busi- 
ness, and  not  as  relieving  them  from  the 
operation  of  the  provisions  of  the  1st  sec- 
tion of  that  act  prohibiting  the  carrying  on 
of  a  "bucket  shop"  business,  or  from  the 
prohibitions  of  X.  C  Laws  1889,  chap.  221. 
concerning  the  making  of  gambling  contract** 
for  future  delivery.  Gatcwood  v.  North 
jCarolina,  305 

41.  The  tax  on  transfers  of  corporate  stock 
imposed  by  N.  Y.  Laws  1905,  chap.  241,  is 
not  invalid  under  U.  S.  Constitution,  14th 
Amendment,  as  making  an  arbitrary  dis- 
crimination in  favor  of  sales  of  other  kind^ 
of  personal  property,  such  as  corporate 
bonds.    New  York  ex  rel.  Hatch  v.  Reardon. 

415 

42.  Restricting  railway  mail  clerks  and 
others  whose  employment  in  and  about  a 
railroad  subjects  them  to  greater  peril  than 
passengers  in  the  strict  sense  to  such  right 
of  action  against  the  railway  company  for 
injuries  received  in  the  course  of  their  em- 
plo^-niort  as  a  railway  employee  would  have 
under  like  cirscumstances  is  a  reasonable 
rlas'*ification,  which  sustains  the  provision 
of  Pa.  act  of  April  4.  1868,  making  it.  as 
against  the  objection  that  such  statute  de- 
nii-s  the  equal  protection  of  the  laws.  Mar- 
tin V.  Pittsburg  &  L.  E.  R.  Co.  184 

4.'J.  The   equal    protection   of   the   laws   is 
not  denied  to  a  domestic  corporation  whose  I 
principal  office  and  works  are  outside  the 
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state,  by  W.  Va.  acts  IMS,  chap.  39.  in- 
quiring every  foreign  and  noBTCsfdent  do- 
mestic corporation  to  appoint  the  state  andi- 
tor  to  accept  service  of  proeeae,  and  eiact- 
ing  an  annual  fee  of  $10  for  Us  mernen. 
St.  Mary's  Franoo-Amerienii  Pstiolenm  Ga 
V.  West  Virginia,  144 

44.  The  equal  protection  of  the  laws  is  not 
denied  by  a  state  statute,  passed  in  tht 
exercise  of  its  power,  over  foreign  eorpon- 
tions,  incorporating  a  local  benevolent  ■»• 
ciety  with  the  same  name  as  that  of  a  vol- 
untary state  association  whose  charter  lui 
been  withdrawn  by  the  foreign  corpontioa 
that  issued  it,  and  conferring  upon  rach  » 
ciety  the  exclusive  right  of  granting  sob- 
charters  in  the  state.  National  Council  t. 
State  Council,  W 

45.  The  selection  of  mine  owners  if  t 
class  upon  which  to  impose  responsibility 
for  the  defaults  of  certain  onployees  whs 
are  required  by  the  Illinois  mining  set  of 
April  18,  1890,  to  be  selected  from  tboie 
holding  licenses  issued  by  the  state  miniof 
board  created  by  that  act,  does  not  nndfr 
such  legislation  repugnant  to  U.  S.  Cos- 
stitution,  14th  Amendment,  as  denying  the 
equal  protection  of  the  laws.  WilmiB^toi 
Star  Min.  Co.  v.  Pulton,  Tfll 

46.  The  lessee  in  possession  of  a  not 
course  is  not  denied  the  equal  protectiss  of 
the  laws  by  a  state  statute  under  which  il 
is  compelled  to  recognize  its  own  tidnts  d 
admission  in  the  hands  of  persons  whs  sit 
not,  at  the  time,  under  the  influfnee  of 
liquor,  or  boisterous  in  conduct,  or  of  kwi 
or  immoral  character,  where  the  statvte  ii 
applicable  alike  to  all  r^nom*  corporstiosji^ 
or  associations  conducting  places  of  pnblie 
amusement  or  entertainment.  Werten  Tsrf 
Asso.  V.  Greenbeig,  StM 

47.  The  exception  in  favor  of  news|*pwi> 
periodicals,  books,  pamphlets,  etc..  on  which 
shall  be  printed  representations  of  the  bs- 
tional  flag,  disconnected  from  any  sdvn^ 
tisement,  which  is  made  by  Nch.  act  of  Jolr 
3,  1003,  prohibiting  the  use  of  repmntt* 
tions  of  the  national  flag  for  advertici^ 
articles  of  merchandise,  does  not  mske  tnch 
statute  repugnant  to  U.  S.  Constitution.  14th 
Amendment,  as  denying  the  equal  prouc* 
tion  of  the  laws.    Halter  ▼.  Nebraska,      M 

Personal  liberty. 
See  also  supra,  4. 

48.  The  right  of  personal  liberty  |E■i^ 
anteed  by  U.  S.  Constitution,  14th  AmnA- 
ment,  is  not  infringed  by  the  provision  d 
Neb.  act  July  3,  1903,  making  it  a  ai^ 
demeanor  to  use  representations  of  the  ss- 
tional  flag  upon  articles  of  merchandisr  far 
advertising  purposes.    Halter  ▼.  KsbfisK 

Prlvilegrs  and  Imnranlttoa. 
See  also  supra,  38. 
40.  Privileges  and  immiuitiM  of  MiKm 
of  the  UnKed  States  are  not  dasftsd  by  sp- 
plying  to  interstate  tranapoitatloB  thi  |ji*' 
visions  of  Pa.  act  of  April  4,  IMS*  iMtritf 
ing.   as  against  a  rrAraad  eompaay,  tti 
rights  of  persons  Injured  In  tha  coms  il 
t08.S0ft,ns,8M1l.& 
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their  employment  fn  or  about  t>ie  railroad 
to  those  which  an  employee  of  the  TAilway 
company  would  have  under  like  cireum- 
stances.    Martin  t.  Pittaburg  &  L,  E.  E.  Co 

184 

50.  The  privileges  and  immunttbi  of  a 
mine  owner  as  a  citizen  of  the  Untied 
States  are  not  invaded  m  violation  of  U.  8. 
Constitution,  Hth  Amendment,  by  the  pro- 
visions  of  the  Illinois  mining  act  of  April 
18,  1899,  impofiing  upon  mine  owners  re- 
sponsibility for  the  defaults  of  mine  mana- 
gers and  mine  examiners,  who  are  required 
by  that  act  to  be  se^lej^ted  by  thf^  mine  c*wn- 
ers  from  those  holding  licensee  issued  by  the 
state  mining  board  created  by  such  statute, 
where  it  is  not  obligatory  upon  the  mine 
owner  to  select  a  parlicular  individual,  or 
to  retain  one  when  selected  if  found  incom- 
petent. Wilmington  Star  Mm.  Co,  v.  Ful- 
ton, 708 

51.  No  privilege  of  American  citixcnsliip 
is  denied  by  the  provision  of  Neb.  act  of 
July  3,  1903,  making  it  a  mmdemeanor  to 
use  representations  of  the  national  dag  upon 
articles  of  merchandise  for  advertising  pur- 
poses.   Halter  \%  NebraRka,  606 

52.  A  corporation  cannot  claim  the  pro^ 
tection  of  the  clause  of  the  Hth  Amendment 
to  the  Federal  Constitution  which  secures 
the  privileges  and  immunities  of  citizens  of 
the  United  States  against  abridgment  or 
impairment  by  the  law  of  a  state.  Western 
Turf  Asso.  V.  Greenberg,  520 

63.  Excluding  foreign  corporations  from 
the  exemption  from  an  inheritance  tax  In 
favor  of  property  devised  for  educational  or 
religious  uses,  wbich  is  made  by  III-  act  May 
10.  IPOl.  anieiirl?ii;.r  l]L  Laws,' 18^5.  p.  301, 
does  not  abridge  privileges  or  immunities 
of  citizt'iis  of  the  I.  nited  States  or  deny  the 
equal  protection  of  the  laws.  Board  of  Edu- 
cation V.  Illinois,  314 

Police  power. 

54.  The  exclusion  of  suicide  as  a  defenge  in 
suits  on  policies  of  life  infsnrfl^nce  which  is 
effected  by  Mo.  Rev.  PUt.  ISTO,  §  5982,  nn- 
less  such  suicide  waf,  contcnif>Iated  at  the 
time  applieatinn  was  nnide  ff»r  the  poHcVt 
is  a  lejLntimate  exertimi  of  power  by  the 
state.     Whitfield  v.  Min^  L.  Ins.  Co.        805 

55.  Tne  police  power  of  a  slate  is  not 
confined  to  the  suppirtsfiion  of  wliat  is  of- 
fensive, disorderly,  or  niisanjfary,  but  em- 
braces rcfrulations  ileiiigncd  to  promote  the 
pnl)lic  convenifnce  or  the  gt-niTal  prosperity. 
BiU'on  V.  Walker,  49il 
Bown  V.  Walling,  503 
Inipairiiij]:  confrart  obll<^nttons. 

Federal  question  rri^fhprlin^,  see  Appeal 
and  Errf>r,  33,  4 J. 
50.  A  contract  right  to  do  business  !n 
tlie  state  duriTij^  ihe  corporate  lifetime  of 
domestic  corporations  withont  beinp  subject 
to  any  greater  liabilitifH  t  luni  then  were  or 
might  be  impi-wed  Ufmn  donifstic  corpora- 
tions  was  acquired  bv  a  foreiLrn  corporation 
by  virtue  of  itR  admh^mn  into  the  state  of 
Colorado  with  the  right  to  do  business  there- 


in under  the  then -ejri sting 
which,  inter  aHflj  suhjected  foreign  corpora 
tions  coming  into  the  state  to  the  liabilitie%  ■ 
restrictions,  and  duties  whieb  then  were  or  j 
might  thereafter  be  imposed  upon  donie^iie 
CO rp*:)ra tions  of  like  cbaracternr  and  sueh  right 
was  unconstitutionally  impaired  by  (  olo, 
act  of  March  22,  1002,  |  65,  exacting  from 
such  corporation  an  annual  tax  or  license 
fee  in  double  the  amount  of  that  imposed  hy 
I  64  upon  domestic  corporations.  Americaa 
Smelting  &  Ref*  Co.  v.  Colorado  ex  rel. 
Linddley,  S9^ 

57.  A  contract  with  a  waterworks  com- 
panv,  fixing  maximum  water  rates  to  pri* 
vate  eon  Burners  for  thirty  years,  whkh,  un* 
less  so  grossly  unreasonable  as  to  aui^'^^st 
fraud  or  corruption,  is  binding,  and,  as  such, 
is  protected  against  impairment  by  the  con- 
tract clause  of  the  Federal  Constitulion, 
could  be  made  by  the  city  of  Vick^burg  un- 
der the  authority  of  Miss.  Laws  1886,  chap. 
35R,  §  5i  empowering  it  to  provide  for  the 
erection  and  maintenance  of  a  system  of 
waterworks  to  supply  that  city  with  water^ 
and,  to  that  end,  to  contract  with  a  party 
or  parties  who  shall  build  and  operate  water- 
works. Vieksburg  v,  Vicksburg  Water  work* 
Co.  U55 

58.  No  contract  obligations  of  a  foreign 
benevolent  iociety  are  impaired  by  a  state 
statute  ineorporating  a  local  soeiety  witb 
the  same  name  as  that  of  a  previously  ex- 
isting voluntary  state  as&oeiation  whoM 
ebarter  from  the  foreign  corporation  ha^ 
been  withdrawn^  and  conferring  upon  it  the 
exclusive  right  of  granting  aubehartera  ia 
the  state.  National  Council  v.  State  Coun- 
cil, lat 

50.  The    imposition    upon   street    railway 
companies  by  Conn,  act  of  July  I,  1805,  of 
[  the  cost  of  paving  and  re  paving  that  part 
I  of   the  streets   occupied  by  their  tracks,  t» 
^  a   valid  exercise  of  the   power   reserved  bj 
the  state  to  alter  or  amend  the  charter  of  M. 
street  railway  company,  which  required  such 
company    to    keep    the    street    between    it» 
tracks  and  '2  feet  on  each  side  in  good  and 
"sufficient  repair.    Fairhaven  &  W,  R.  Co.  r. 
New  Haven,  237 

no.  Contract  obligations  are  not  impaired 
by  the  proceedings  taken  under  Conn,  Fub^ 
Laws,  II  3G04,  3695,  by  the  New  York,  New 
Haven,  &  Hartford  Railroad  Company,  whicb 
IB  the  lessee  of  the  New  Haven  £  Derby  Kail- 
rnad  and  the  owner  of  three  fourths  of  it* 
stock,  to  condemn  the  outstanding  sharea 
owned  by  a  person  who  refuses  to  agree  to 
the  terms  of  purchase.  Offield  v.  New  York, 
N.  H.  t  H.  R.  Co.  231 

61.  Tbe  contractual  obligations  arising' 
out  of  Jllnn.  Gen.  Stat.  1S94,  chap,  76, 
adopted  to  enforce  the  liability  of  stock- 
holders pre*^erihed  by  Minn,  Const,  art*  10^ 
§  3,  are  not  impaired  by  Minn.  Gen,  Law» 
lB9n,  chap,  272,  enacted  to  make  the  rem- 
edy more  effectual,  becau&et  while  under  th©^ 
old  law  stockholders  who  could  not  be 
reached  by  personal  service  were  immune 
from  liability,  under  the  new  law  they  need 
not  necessarily  be  lerved   with  process  io 
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the  action  in  whicb  the  assessment  is  made, 
or  because  the  expenses  incident  to  the  en- 
forcement of  the  liability  in  other  states 
and  against  other  parties  are  taken  into 
consideration  in  estimating  the  amount  of 
the  assessment.     Bemheimer  v.  Converse, 

1163 
62.  The  reduction  of  the  estate  resulting 
from  the  imposition  of  a  transfer  tax,  under 
the  authority  of  the  amendment  of  the 
general  transfer- tax  law  by  N.  Y.  Laws  1897, 
chap.  *284,  upon  the  exercise  by  will  of  a 
power  of  appointment  conferred  by  a  deed 
executed  prior  to  the  passage  of  the  statute, 
does  not  render  such  statute  repugnant  to 
U.  S.  Const,  art.  1,  §  10,  as  impairing  con- 
tract obligations.  Chanler  v.  Kelsey,  882 
C3.  Contract  rights  are  not  unconstitution- 
ally impaired  by  a  decision  of  the  state 
court  which  denies  compensation  to  an 
abutting  owner  for  the  erection  by  a  mu- 
nicipality in  a  city  street  of  an  elevated 
iron  viaduct  for  general  public  use,  by  which 
travelers  are  enabled  to  use  such  Ft  root  in 
connection  with  other  streets  from  which 
it  had  previously  been  disconnected,  where 
that  court,  although  it  had  held  before  such 
abutting  owner  acquired  his  title  that  the 
contract  of  the  owner  of  land  abutting  on 
city  streets  entitled  him  to  the  right  of  un- 
impaired access  and  uninterrupted  circula- 
tion of  light  and  air  as  against  an  elevated 
structure  erected  fn-  'le  exclusive  use  of  a 
private  corporation,  Liad  carefully  refrained 
from  holding  that  he  had  the  same  right  as 
against  a  similar  structure  erected  for  the 
purpose  of  public  travel,  and  had  pointed 
out  plainly  the  essential  distinction  between 
the  two  cases.    Sauer  v.  New  York,        H76 

CONTEMPT. 

Review  of  contempt  proceedings,  see 
Appeal  and  Error,  7. 

Right  to  prove  truth  of  articles  con- 
stituting contempt,  see  Appeal  and 
Error,  27. 

Federal  question  in  contempt  proceed- 
ings, see  Appeal  and  Error,  46,  47. 

1.  Lack  of  jurisdiction  in  the  Federal 
circuit  court  of  a  petition  for  habeas  cor- 
pus, or  in  the  Supreme  Sourt  of  the  appeal 
from  the  order  denying  the  writ,  does  not 
enable  persons  to  disregard,  without  lia- 
bility to  process  for  contempt,  the  order  of 
the  Supreme  Court  that  "all  proceeding^ 
against  the  appellant  be  stayed,  and  the 
custody  of  said  appellant  be  retained  pend- 
ing this  appeal,"  since  that  court  neces- 
sarily has  jurisdiction  to  decide  whether  the 
case  is  propcrlv  before  it.  United  States  \\ 
Shipp,  *  31S 

2.  Sworn  answers  denying  any  partici- 
pation in  the  alleged  murder  of  a  prisoner 
under  sentence  of  death  in  a  state  court, 
pending  his  appeal  to  the  Federal  Supreme 
Court  from  an  order  of  a  circuit  court  de 
ryinpr  relief  by  liabeas  corpus,  are  not  suf- 
ficieTit  to  purjre  the  afTionts  of  a  charge  of 
contempt  of  the  Supreme  Court  by  taking 
piirt   in  such  murder  after  the  appeal  had 
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1)een  allowed  and  a  stay  of  proceedings  or 
dered.    United  States  v.  Shipp,  319 

3.  Participation  in  the  murder  of  a  pris- 
oner under  sentence  of  death  in  a  stat? 
court,  with  intent  to  prevent  the  delay  at- 
tendant upon  an  appeal  to  the  Federal  Sn- 
preme  Court  from  an  order  of  the  circuit 
court  denying  relief  by  habeas  corpus,  and 
to  prevent  the  hearing  of  such  appeal,  it  a 
contempt  of  the  Supreme  Court,  where  sncb 
murder  was  committed  after  the  appeal  M 
been  allowed  and  that  court  had  ordered 
that  "all  proceedings  against  the  appellant 
be  stayed,  and  the  cust^y  of  said  appellant 
be  retained  pending  this  appeal."  iTnitcd 
States  v.  Shipp,  311 

CONTRACTS. 

Discrimination  in  law  to  prerent  desl- 

ing  in  futures,  see  CxmstitvtioBal 

Law,  40. 
Impairing     contract     dbligmtlona,    in 

Constitutional  Law,  5S-63. 
Admissibility   of  extrinsie  evidenes  ol 

circumstances  praeediag  grant,  ik 

Evidence,  7. 

1.  Recourse  may  be  had  to  the  prior  at- 
gotiations  between  tlie  parties,  whers  it  li 
doubtful  whether  a  penalty  or  liqmdsted 
damages  were  meant  bj  a  elanss  is  tht 
written  contract  relating  to  tin  paymot  of 
damages  for  its  nonfuliiliiHiii.  Uaitid 
States  V.  Bethlehem  Steel  Co.  711 

2.  The  architect's  eertificate  of  eompli- 
tion  according  to  the  contract  and  Hs  plasi 
and  specifications  is  not  oonclusire,  so  as  to 
bind  the  owner  or  relieve  the  oontractor 
from  performance,  where  the  contract  Al- 
though providing  that  the  contractor  mnit 
obtain  such  certificate  before  he  is  cntitM 
to  payment,  contains  no  provision  that  sich 
certificate  shall  be  final  and  oondnsiw  bt> 
tween  the  parties,  but  instead  provides  ttst 
such  certificate  shall  not  lessen  the  resMr 
sibility  of  the  contractor,  nor  exempt  htai 
from  liability  to  replace  defective  veriu 
contains. the  positive  agreement  of  the  eoe- 
tractor  to  perform  the  work  called  for  li 
the  specifications  in  the  best  and  asit 
workmanlike  manner,  and  provides  thil 
final  payment  is  to  be  made  only  when  th» 
buildings  are  completed  in  accordance  with 
the  agreement  and  the  plans  and  spedto- 
tions.    Mercantile  Trust  Co.  v.  Heastj.  811 


CONTRIB17TION. 

The  right  of  rne  of  two  vessels 
were  both  In  fault  for  a  collision  to 
contribution  where  it  has  paid  the 
damage  to  the  cargo  of  the  other 
not  affected  by  provisions  in  the  ' 
sel's  bills  of  lading,  giving  her  the 
of  insurance,  and  fiziqg  the  Ume 
which  claims  for  damage  nint  be  w 
suits  therefor  instituted.  Srle  R. 
Erie  k  W.  Transp.  Co. 

CONTRIBUTOmr  NBOUOBf  Ci 

See  Blaster  and  Strvant*  t. 
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CORPORATIONS. 

Liability  of  directors  in  nutiorml  bunk 
for  false  official  reports,  see  Banks, 
2. 

Distribution  of  charged  olT  asi^ets  on  re- 
duction of  capital  stock  of  oatioiial 
bank,  see  Banks,  1. 

Tax  on  transfers  of  corporate  stock  as 
alTecting  interscate  commerce,  iee 
Commerce,  6. 

Due  process  of  law  in  cTccluding  for- 
eign corporation,  see  Constitutional 
Law,  14. 

Due  process  of  law  in  appointing  state 
auditor  to  accept  servdee,  see  Con- 
stitutional Law,  15. 

Validity  of  stock  transfer  Ui,K,  see  Con- 
stitutional Law,  30,  31,  4L 

Equal  protection  of  the  laws  in  exclude 
ing  foreign  corporations,  see  Consti- 
tutional Law,  44. 

Not  entitled  to  privileges  and  immuni- 
ties of  citizens  of  United  States,  see 
Constitutional  Law,  52. 

Validity  of  statute  excludiTjg  corpora- 
tions from  inheritance  tax»  see 
Constitutional  Law,  53. 

Taxation  of  foreign  corporation  as  im- 
pairing contract  obligatiotis^  see 
Constitutional  Law,  56. 

Reserved  right  to  amend  or  repeal  char- 
ter, see  Constitutional  Law,  59, 

Condemnation  of  corporate  shares  of 
stock  as  impairing  contract  obliga- 
tions, see  Constituuonal  Law,  GO, 

Injunction  against  taxation  of  rail- 
road property,  see  Injunction,  3,  4. 

Franchise  of  street  railway,  see  Street 
Railways. 

Service  of  process  on  forei^  corpora- 
tion, see  Writ  and  Procpss,  2-6. 

L  A  contract  exemption  of  a  streot  rail- 
way company  from  paving  oblij^ations  is 
not  a  "privilege"  within  the  Tnesinin.q'  of  K, 
Y.  Laws  1867,  chap.  254,  as  amended  by 
Laws  1879,  chap.  503,  empower rinjir  a  railway 
company,  being  the  lessee  of  the  property  of 
another  railway  company,  to  acquire  the 
whole  of  the  latter's  capital  stock,  in  which 
case  its  "estate,  property,  rights,  privik^gGs, 
and  franchises"  shall  vest  in  ami  be  held 
and  enjoyed  by  the  purchasing  corporation 
"fully  and  entirely,  and  without  change  or 
diminution."     Rochester  R.  Co.  v,  Rochester. 

784 

2.  A  street  railway  compiiny  incorpo- 
rated under  N.  Y.  Laws  1884/ chap.  2iS2. 
which  imposed  upon  it  the  duty  of  pavinir 
a  portion  of  the  street,  caiiiKtf  claim  the 
benefit  of  a  contract  exemption  fnim  paving 
obligations  enjoyed  by  a  predecei^aor  in  ti- 
tle.    Rochester  R.  Co.  v.  Rochester,  784 

3.  A  street  railway  company  whrjse 
capital  s((X'k  ha.^  been  wholly  at'<:|uired  by  a 
lessee  corporation,  pursuant  to  X.  Y.  Laws 
1807,  chap.  2r)4,  wliich.  as  amendcil  by  Liiwa 
1S70,  cliap.  503,  provides  tliail.  in  i^iich  cas^' 
the  estate,  property,  riglits,  ]>riviiege:s,  and 
franchises  of  the  selling  corjHj ration  flmll 
vest  in  the  purchasing  corporation*  to  be 
thereafter    controlled    by    the    laiter    in    its 


own  name,  eannot  be  regarded  as  af  ilT  hav- 
ing a  corporate  existence  which  will  enable 
the  purchasing  corporation  to  claim  and  en- 
joy, on  behalf  of  the  selling  corporation,  a 
contract  exemption  from  paving  obHgaiiona 
which  the  latter  corporation  enjoyed.  Roch- 
^ter  R.  Co.  v.  Rochester,  784 

Stockliolder'a  Uablltty. 

In  national  bank,  see  Bankaf  3. 
Due    process    of    law    in    enforcing, 

Constitutional  Law»  16. 
Change  of  remedy  as  impairing  contract 
obligation^  see  Conititutional  Law, 
6L 
Limitation  of  action  to  enforce,  in  for- 
eign jurladiction^  see  Limitatioti  of 
Actions,  5,  d. 
Right  of  receiver  to  sue  for,  in  foreigTi 
jurisdiction^  see  Heceivers* 
4*  A    domes  tic    corporation    formed     for 
the  purchase  of  the  capital  stock,  evidences 
of  indebtednessj  and  assets  of  another  do- 
mestic corporation,  and  for  the  further  pur- 
poae   of   manufacturing   and   selling   imple* 
ments  and^  machinery,  is  one  organized  for 
a  purpose  other  than   that   of  carrying  on 
any  kind  of  manufacttiring  or  meehanieal 
businessj  and    is  therefore   not  within   the 
escception  as  to  the   liability   of  stockhold' 
ers  made  by  Minn.  Const,  art,  10,  |  3j  in  fa- 
vor   of    corporations    of    that    kind,    Bern- 
belmer  v.  Converse,  1163 

CORPUS  DELICTI. 

Proof  of,  see  Trial,  2. 

COSTS  AND  F^EES. 

Oa  appeal,  tee  Appeal  and  Error,  100. 

Feea  of  clerk  of  Federal  courts  see 
Clerks. 

Allowance  of  counsel  fe^  in  suit  by 
divorced  wife  to  obtain  liquidation 
of  community  property,  see  Hus- 
band and  Wife*  6, 

Set-off  againat  demand  of  commiasioner 
for  fees,  «ee  Set-OfT  and  Counter- 
claim,  2. 

L  A  commissioner  of  a  Federal  circuit 
court  is  not  entitled  to  compensation  for 
services  rendered  in  connection  with  com- 
plaints in  civil  rights  casea  in  whicb  there 
h[i%  been  no  arrest  and  exam  (nation,  stnea 
the  fee  of  $10  allowed  him  hr  U.  H.  Rev. 
Stat.  §  1036,  U.  S.  Comp.  Stat  looi,  p,  1265, 
"for  hii  Bcr vices  iu  each  case,  inclusive  of 
all  services  incidenit  to  the  arrest  and  exam- 
i nation,"  when  earned,  covers  all  services, 
and,  unlessi  earned,  he  gets  no  other  fee. 
Allen  V.  United  States,  6»4 

2.  Fees  cannot  be  allowed  a  commis- 
sioner of  a  Federal  circuit  court  for  certify- 
ing complaints  in  civil  rights  eases,  aa  re* 
quired  by  U.  S.  Rev.  Stat.  S  2027,  to  himaetf 
a^  chief  auperviaor  of  elections.  Allen  v. 
United  States,  034 

COTTON  CLOTH. 

Duty  on  figured  cotton  clothe  see  Dutleflf 
4. 
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OOUNTZSlCIiAIM. 

6ee  Set-Off  and  CoimterclAim. 

COUNTIES. 

Presumption  as  to  perfonnanoe  of  eon- 
dition  precedent  to  iaaue  of  bonds, 
see  Evidenoe,  2. 

COURT   OF  CliAIMS. 

Set-offs  in,  set  Set-Off  and  Connterelaim. 

COURTS. 

Admiralty  jurisdiction,  see  Admiralty. 

Habeas  corpus  in  Federal  courts,  see 
Habeas  Corpus. 

Want  of  jurisdiction  as  ground  for  re- 
lief by  habeas  corpus,  see  Habeas 
Corpus,  3-6. 

Judicial  enforcement  of  order  of  Inter- 
state Commerce  Commission,  see 
Interstate  Commerce  Commission, 
3,  4 ;  Judgment,  2. 

Powers  of  Choctaw  and  Chickasaw  citi- 
zenship court,  see  Indians,  1. 

Validity  of  judgment  in  personam  ren- 
dered without  personal  ^rvice,  see 
Judgment,  1. 

Effect  as  to  persons  not  parties  of  judg- 
ment of  Choctaw  and  Chickasaw 
citizenship  court  in  test  case,  see 
Judgment,  4. 

Mandamus  to  control  judicial  action,  see 
Mandamus,  2. 

Removal  of  cause  to  Federal  court,  see 
Removal  of  Causes. 

Immunity  of  state  from  suit,  see  State. 

Immunity  of  United  States  from  suit, 
see  United  States. 

Original  jurisdiction  of  Federal  Su- 
preme Court,  see  Supreme  Court  of 
United  States. 

Jurisdiction  as  affected  by  service  of 
process,  see  Writ  and  Process. 

1.  The  entire  judicial  power  of  the  na- 
tion granted  to  the  Federal  courts  by  U. 
S.  Const,  art.  3,  $  1,  is  not  limited  by  the 
declaration  in  §  2  that  "the  judicial  power 
shall  extend  to  all  cases  in  law  and  equity 
arising  under  this  Constitution,  the  laws 
of  the  United  States,"  etc.  Kansas  v.  Colo- 
rado, 956 

2.  The  judicial  power  of  the  United 
States,  vested  by  U.  S.  Const,  art.  3,  §  1, 
in  the  Federal  courts,  embraces  all  contro- 
versies of  a  justiciable  nature  arising  with- 
in the  territorial  limits  of  the  nation,  no 
matter  who  may  be  the  parties  thereto,  ex- 
cept so  far  as  there  are  limitations  ex- 
pressed in  the  Constitution  on  the  general 
grant  of  judicial  power.  Kansas  v.  Colo- 
rado, 956 

Jurisdiction  based  on  citizenship. 

See  also  Removal  of  Causes,  1,  2. 

3.  Tlie  alienage  of  the  plaintiff  is  suffi- 
ciently alleged  to  sustain  the  jurisdiction  of 
a  Federal  circuit  court  by  an  averment  in 
the  complaint  that  "the  plaintiff  now  is,  and 
for  more  than  one  year  last  past  has  been, 
a  resident  of  Washington  and  a  citisen  of 
Sweden,"  although,  at  the  time  the  action 
was  brought,  Sweden  was  under  a  monarch- 
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ial  form  of  government,  since  the  designa- 
tion "citizen  of  Sweden"  could  only  have 
been  intended  as  a  statement  of  the  nation- 
ality of  the  plaintiff, — viz.,  the  country  to 
which  he  bore  allegiance.  C.  H.  Nichols 
Lumber  Co.  v.  Franson,  181 

4.  The  jurisdiction  of  the  circuit  court 
of  the  United  States  for  the  northern  dis- 
trict of  Illinois  of  a  suit  brought  by  a  Cali* 
fornia  stockholder  of  an  Illinois  gas  com- 
pany, after  the  company's  refusal  to  sue,  to 
enjoin  the  city  of  Chicago  from  enforcing 
an  oi-dinance  regulating  gas  rates,  on  the 
ground  of  want  of  power  in  the  municipal- 
ity to  pass  the  ordinance,  cannot  be  regard- 
ed as  collusively  or  fraudulently  invoked  be- 
cause of  complainant's  motive  in  preferring 
a  Federal  tribunal,  or  because  subsequent 
events  made  it  to  the  interest  of  the  com- 
pany to  make  common  cause  with  him 
against  the  enforcement  of  the  ordinance, 
or  because  an  officer  and  large  stockholder 
in  such  company  personally  contributed  to 
the  expenses  of  the  suit,  or  because  com- 
plainant's counsel  was  afterwards  retained 
in  a  suit  then  pending  between  the  company 
and  the  municipality.    Chicago  v.  Mills,  504 

Jurisdiction  based  on  natore  of  case. 

5.  A  controversy  arising  under  the  Fed- 
eral Constitution,  of  which  a  Federal  circuit 
court  has  original  jurisdiction  without  re- 
gard to  the  eitisenship  of  the  parties,  is  pre- 
sented by  a  bill  which  asserts  that  the  (^li- 
gation of  a  contract  for  the  exclusive  priv- 
ilege of  supplying  water  to  a  city  and  its  in- 
habitants is  impaired  l>y  a  subsequent  mu- 
nicipal ordinance  and  a  legislative  enact- 
ment under  which  the  municipality  is  pro- 
ceeding to  issue  and  market  its  bonds  for 
the  purpose  of  constructing  its  own  water- 
works system.  Mercantile  Trust  ft  D.  Cow 
V.  Columbus,  198 

6.  An  action  for  rent,  brought  against 
the  agent  for  the  shareholders  of  an  in- 
solvent national  bank  to  whom  the  Comp- 
troller of  the  Currency  has  released  the  es- 
tate of  the  bank,  is  one  to  wind  up  the 
affairs  of  the  bank,  and,  as  such,  is  within 
the  jurisdiction  of  a  Federal  circuit  court. 
International  Trust  Co.  v.  Weeks,  224 

7.  The  United  States  is  the  real,  and 
not  merely  the  nominal,  plaintiff,  so  as  to 
sustain  the  original  jurisdiction  of  a  Federal 
circuit  court  under  the  judiciary  acts  of 
1887,  1888  (24  SUt.  at  L.  552,  chap.  373,  2S 
Stat,  at  L.  433,  chap.  866,  U.  S.  Comp.  Stat 
1901,  p.  508),  without  regard  to  the  amount 
in  dispute,  in  a  suit  authorized  by  the  aet 
of  August  13,  1894  (28  Stat,  at  L.  278» 
chap.  280,  U.  8.  Comp.  Stat.  1901,  p.  2523)» 
to  be  brought  in  its  name,  for  the  use  and 
benefit  of  a  materialman,  upon  the  bond  of 
a  contractor  for  a  public  work,  which  the 
statute  reauires  shiul  contain  the  specifier 
special  obugation  directly  to  the  United 
States  that  the  eontraetor  shall  promotlf 
make  payments  to  all  persons  supplying  him 
labor  and  materials  in  the  prosecution  of 
the  work.  United  States  Fidelity  &  G.  Co. 
T.  United  States,  5l(^ 

203«  204,  205,  206  U.  O- 
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Amount  In  dispute* 

Sufficiency  of  evidence  respecting,  me 
Evidence^  11. 
8p  PlaJntitTs  »!  legations  of  value  gov- 
ern in  ^ettirmlning  the  jurisdjetion  of  o,  Fed- 
eral circuit  court  except  where,  upon  the  face 
of  hia  own  pleadings,  it  is  not  legally  possi- 
ble for  hiiD  to  recover  the  jurialietionitl 
amount,  or  where  3uch  allegations  are  fraud- 
ulently made  for  the  purpose  of  creating 
the  jurisdiction.     Stntthers  y.  Smith,       655 

d.  The  jurisdictional  amount  involved 
in  a  suit  brought  by  the  New  York  Cot  Ion 
Exclmnge  to  enjoin  the  defendant  from  re- 
ceiving and  using  quotations  of  sales  on 
Aueh  exchange  until  ne  shall  have  acquired 
the  right  to  receive  them  from  the  exchange, 
or,  with  its  consent  and  approval,  from  one 
of  the  telegraph  companies  authorised  to 
distribute  them,  is  to  be  measured  by  the 
value  to  the  exchange  of  the  right  to  con- 
trol  the  quotations,  and  not  by  the  rate 
paid  by  the  defendant  under  hia  contract 
with  the  telegraph  company  furnishing  him 
with  such  c|uota.tion3*  Hunt  v.  New  York 
Cotton  Exchange,  S-21 

10.  A  suit  for  the  recovery  of  land  of  the 
alleged  value  of  $5,000,  and  for  $2,000  dam- 
ages  for  its  detention,  cannot  be  dismissed 
by  a  Federal  circuit  court,  acting  under  the 
authority  of  the  act  of  March  3,  1ST5  (18 
Stat,  at  L.  470,  chap.  137) ,  §  5,  as  not  really 
and  substantially  involving  a  dispute  or 
controversy  properly  within  its  jurisdiction, 
because,  after  hearing  evidence,  the  court 
is  satisfied  thnt  the  defendants  did  not  act 
jointly^  as  plaintiff  alleged  and  defendants 
denied,  and  that  the  land  taken  and  held  by 
each  defendant  was  of  kss  value  than  |2,- 
000,  since  in  so  deciding  the  court  did  not 
detnruiirie  a  jurisdk'tioiial  fact,  but  an  ea 
seiitial  clement  of  the  merits,  upon  which 
tlu-  partiei^  were  entitled  to  the  finding  of  a 
jury.     SmithefS   v.   Smith,  050 

Miindatnuii}. 

IL  The  Fed*?ral  circuit  courts  have  no 
jurisidiction  of  an  original  action  in  man- 
damua  to  compel  the  return  of  a  franchise 
tax  collected  under  the  authority  of  a  state 
statute,  although  the  basis  of  the  relief 
sought  is  the  alleged  repugnancy  of  the  tax 
to  the  commerce  clause  of  the  Federal  Con- 
atitution.  Covington  ^  C.  Bridge  Co*  v. 
HaEjor,  111 

Federal   oouFts   following   dcK^i^iona  of 
state  courts. 

See  also  Appeal  and  Error,  70-87. 
12.  Whether  a  repealable  exemption  from 
«tate  taxation  has  been  in  fact  repealed  by 
a  subsef|uen£  state  statute  is  a  (Question  of 
fit  ate  la\7,  upon  which  the  decisions  of  the 
highest  cnurta  of  the  state,  in  the  absence 
of  any  contract  rights,  are  binding:  on  the 
F»^d eral  courts*  Wicomico  County  Comrs.  v, 
Bancrijfe,  "  112 

]'A.  Deciaions  of  th**  conrts  of  a  state  rc- 
S[(eetini(  the  title  acc^uired  by  individual  In- 
dians under  the  treaty  of  September  24, 
lSli>  ^7  Stat,  at  L.  203},  with  the  Chippewa 
W^tion,   to    the    lands   therein   reserved   for 


their  use,  will  not  be  disturbed  by  tht*  Su- 
preme Court  of  the  United  States,  whera 
they  have  become  a  rule  of  property,  and  ilo 
not  clearJy  involve  a  misinterpretation  of 
tiie  words  of  the  treaty.    Francis  r.  Francis, 

Conlllcl  of  Jurisdiction. 

Federal  interference  with  state  ad* 
ministration  of  criminal  law,  s^?e 
Habeas   Corpus* 

Am  between  state  court ■  and  court  of 
admiralty,  see  Admiralty*  2-4, 

See  also  Bankruptcy  1. 

14,  State  courts  were  not  given  juriadic* 
tion  of  controversies  neceasarily  involving  a 
determination  of  the  title,  and,  incldentaUy, 
of  the  right  to  the  possession,  of  Indian  al- 
lotments while  the  same  were  held  in  triiat 
by  the  United  States,  by  the  provision  of 
the  act  of  August  15,  1894  (28  Stat,  at  L. 
288,  chap,  200),  delegating  to  the  Federal 
circuit  courts  the  power  to  determine  iuefl 
questions,  since  the  purpose  of  that  act  to 
continue  the  exclusive  Federal  control  over 
disputes  concerning  allotments  wbich.  prior 
to  that  act,  could  only  have  been  deceided  bv 
the  Secretary  of  the' interior,  is  manifested 
by  its  provision  that  a  judgment  or  decree 
in  any  such  controversy  shaH  be  certified  by 
the  court  to  the  Secretary  of  the  Interior, 
and  by  the  provision  of  the  act  of  February 
fi,  IDOl  (31  Stat,  at  U  760,  chap.  217),  that 
in  such  suits  **the  parties  thereto  shall  be 
the  claimant  as  plaintiff  and  the  United 
States  as  party  defendant."  McKay  v. 
Kalyton,  '  56S 

15.  State  courts  may  enforce,  against  di- 
rectors of  a  national  bank  who  have  made 
false  representations  as  to  the  bank*s  finan- 
cial condition  in  the  official  report  to  the 
Comptroller  of  the  Currency,  the  civil  lia- 
bility prescribed  by  U,  8,  Kev.  Stat,  f  623^, 
U.  S.  Com  p.  Stat.  lOUl,  p.  3515,  which 
provides  for  the  forfeiture  of  the  charter  of 
a  national  bank  as  the  result  of  violations 
of  the  national  bank  act  by  the  directors, 
such  violations  to  be  determined  only  by  the 
Federal  courts,  and  makes  every  director 
who  participated  in  or  assented  to  the  same 
civilly  liable  to  persons  who  have  suffered 
damage  in  consei|uence  thereof.  Yatef«  v. 
Jones  Nat.  Bank,  1002 

16,  The  possession  by  a  court  of  bank« 
ruptcy,  of  the  proceeds  of  a  sale  of  the  chat* 
tels  covered  by  a  mortgage  given  by  the 
bankrupt,  which  sale  was.  had  pursuant  to 
an  agreement,  approved  by  that  courts  pro- 
viding for  the  deposit  of  the  net  proceeds  by 
a  temporary  receiver  as  a  special  fund  i^ 
which  the  lien,  if  any,  of  the  chattel 
mortgicige  was  transferred,  does  not  deprive 
a  state  court  of  its  jurisdictiouj  under  the 
bankrupt  act  of  July  1^  1898  (30  Stat,  at  L. 
544.  chap.  541,  U.  S,  Comp.  Stat,  1001,  p. 
3431),  I  23b,  of  a  suit  by  the  trustee  in 
bankruptcy  to  set  aside  the  mortgni^e  as  in 
fraud  of   creditors,     Frank   v.   VoUkommer, 

m 

17.  Enjoining,  at  the  suit  of  the  New 
York  Cotton  Exchange,  the  receipt  and  ust 
by  the  defendant  of  quotations  of  sales  on 
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Buch  exchange,  is  not  forbidden  to  a  Federal 
circuit  court  by  U.  S.  Rev.  Stat.  §  720,  U. 
8.  Gomp.  Stat.  1901,  p.  681,  as  enjoining  pro- 
ceedings in  a  state  court,  because  an  in- 
junction has  been  granted  by  a  state  court 
in  a  pending  suit  between  defendant  and  a 
telegraph  company,  restraining  the  latter 
from  refusing  to  furnish  him  with  such  quo- 
tations. Hunt  V.  New  York  Cotton  Ex- 
change, 821 

18.  The  Mississippi  railroad  commission  is 
nut  a  court  within  the  meaning  of  U.  S.  Rev. 
Stat.  §  720,  U.  S.  Comp.  Stat.  1901,  p.  581, 
forbidding  the  Federal  courts  to  enjoin  pro- 
ceedings in  a  state  court.  Mississippi  R. 
Commission  v.  Illinois  C.  R.  Co.  209 

19.  A  proceeding  before  the  Mississippi 
railroad  commission  does  not  become  a  pro- 
ceeding in  a  state  court,  within  the  meaning 
of  U.  S.  Rev.  Stat.  §  720,  U.  S.  Comp.  Stat. 
1901,  p.  681,  so  as  to  prevent  a  Federal  court 
from  enjoining  the  enforcement  of  an  order 
of  such  commission  which  is  claimed  to  vio- 
late the  Federal  Constitution,  because  the 
commission  would  have  to  resort  to  a  state 
court  to  aid  it  in  the  enforcement  of  its 
order.  Mississippi  R.  Commission  v.  Illinois 
C.  R.  Co.  209 

Proper  district  for  suit. 

20.  A  suit  to  cancel  and  annul  certain 
deeds  and  leases  of  the  property  of  a  rail- 
way company  lying  wholly  within  the  east- 
ern district  of  Illinois  may  be  brought  and 
maintained  in  the  Federal  circuit  court  for 
that  district  against  defendants  who  are  in- 
habitants of  the  northern  district  of  Illinois, 
as  being  a  suit  to  remove  an  "encumbrance 
or  lien  or  cloud  upon  the  title  to  real  or 
personal  property  within  the  district  where 
such  suit  is  brought,"  within  the  meaning 
of  the  act  of  March  3,  1875  (18  Stat,  at  L. 
470,  472,  chap.  137,  U.  S.  Comp.  Stat.  1901, 
p.  513),  §  8.  authorizing  the  making  of  an 
order  in  such  suits  to  bring  in  absent  de- 
fendants who  are  not  inhabitants  of,  or 
found  within,  the  district,  and  who  do  not 
voluntarily  apiK-ar.  Citizens'  Sav.  &  T.  Co. 
V.  Illinois  C.  R.  Co.  703 

COURTS-MARTIAIi. 

Acquittal   by   court-martial   as   former 
jeopardy,  sec  Criminal  Law,  3. 

1.  An  officer  of  the  Regular  Army  is  with- 
in the  provisions. of  U.  S.  Rev.  Stat.  §  1342, 
art.  77,  U.  S.  Comp.  Stat.  1001,  p.  969,  that 
'^officers  of  the  Regular  Army  shall  not  be 
competent  to  sit  on  courts- martial  to  try  of- 
fice rj  or  soldiers  of  other  forces,"  although 
such  ofticer  has  been  granted  an  indefinite 
leave  of  absence  from  the  Regular  Army  in 
order  to  enable  him  to  accept  a  commission 
in  the  volunteer  forces.  United  States  v. 
r.rown,  1046 

2.  A  general  court-martial  has  jurisdic- 
tion imder  the  62d  Article  of  War,  as  of  a 
crime  not  capital,  to  try  a  sohlier  for  a  hom- 
icide punishable  under  the  Penal  Code  of  the 
Philippine  Islands,  art.  404.  by  imprison- 
ni<Mit.      Crafton  v.  United  States,  1084 
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3.  Civil  tribunals  oaanot  diiregul  tti 
judgments  of  a  general  court-martial  sgiisik 
an  accused  officer  or  soldier  for  mere  ena% 
or  for  any  reason  not  affecting  the  jmiidiB- 
tion  of  the  military  court,  even  thoagli  tki 
civil  court,  if  it  had  first  taken  hold  of  the 
case,  might  have  tried  the  accused  for  ths 
same  offense  or  even  for  one  of  hi^er  grsde 
arising  out  of  the  same  facts.  Grsftoa  t. 
United  States,  ION 

CRIltflNAL  IiAW. 

Right  of  accused  to  know  witacsKS  bs* 
fore   grand   jury,  see    Appeal  sii 

Error,  28. 
Compelling    accused     to     be 


against   himself  as  involviBi  M- 

eral  question,  see  Appeal  aM  Imr, 

40. 
When  refusal  to  appoint  intsippsfeer  k 

not  prejudicial  error,  see  Appeal  ni 

Error,  103. 
Due  process  pf  law  in  criminal  pnmri- 

ings,  see  Oonstitutional  Law,  Hi 
Evidence  of  confessions,  see  EridHse,! 
Materiality  of  etidenoa  under  aiwuto 

of  indictment,  sea  Bridenoe,  10. 
Imprisonment  after  extradition 

prior   conviction   of  othar 

see  Extradition,  2. 
Federal    interference     with    state  sd- 

ministration  of,  see  Habeas  Oofpaa 
Want  of  jurisdiction  as  ground  for  le- 

lief  by  habeas  oorpua,  see  Hsbesi 

Corpus,  3-6. 
Compelling   accused   to   stand  up  sii 

walk  before  jury  as  ground  for  le- 

lief  by  habeas  corpus,  see  HsImbi 

Corpus,  5. 
Jurisdiction  of  Oklahoma  over  homiddi 

committed    in    land   not  open  tt 

settlement,  see  Territories. 
Directing  verdict  in  criminal  esse,  SH 

Trial,  2. 

1.  A  contractor  for  a  public  work  of  thi 
United  States,  who  intentionally  peradli  Is- 
boi*ers  employed  thereon  to  work  more  thsi 
eight  hours  a  day,  under  the  mistakea  ss- 
sumption  that  an  extraordinary 


exists,  intcntionallv  violates  the  promiBH 
of  the  act  of  August  1,  1808  (27  Aat  st  L 
340.  chap.  362,  U.  S.  Comp.  Stat  1901.  f 
2521),  prohibiting  such  action,  eisspt  ■ 
case  of  extrao^nary  emergeney,  sii 
punishing-  intentional  violationa  of  tki  ai 
with  fine  or  imprisonment.  UUs  v.  UiHii 
States,  liff 

Former  Jeopardy. 

2.  An  acquittal  of  komlfliday  aa  iilMl  k 
the  Penal  Code  of  the  FUUppiM  Uniib*^ 
404,  is  a  bar  to  a  lubseqiMat  wuMOm  d 
the  same  offense  arising  oMfc  of  tka  aai 
facts,  under  an  informitkm  ^hMghg  II* 
higher  crime  of  sssssifnatkM,  aa  diiMd  If 
art.  403,  since,  if  not  mOij  of  thi  kMT 
crime,  the  accused  eoulS  aot,  lor  tte  ■■• 
acts,  be  guilty  of  the  off—  of  hi|^ 
grade.    Grafton  t.  Unitad  Blatai^        Ml 

3.  One  acquitted  1^  a  ailltaij  mmti  d 


VusFFOMM  Duties — Dutib^ 


ieide,  aa  defined  by  the  Penal  Code  of  the 
Philippine  Islands,  art.  404,  cannot  be  trieci 
a  second  time  in  a  civil  court  of  thnae  bland^ 
for  the  same  offense.  Grafton  t.  Unitc'd 
States,  I0S4 

RemoTal  to  another  district  for  crlaK 

4.. The  local  practice  under  which  one  in- 
dicted for  a  crime  is  not  entitled  to  a  pre- 
liminary examination  prior  to  the  trial  on 
the  merits  has  no  application  to  the  pro- 
ceedings under  U.  S.  Kev.  Stat,  f  1014,  U. 
S.  Comp.  Stat.  1901,  p.  716,  for  the  arrest 
and  removal  to  another  Federal  dtstrlet  for 
trial  of  a  person  there  charged  witlt  an  of- 
fense against  the  United  States.  Tinslev  v. 
Treat,  "eSS 

Keasler  ▼.  Treat,  6^5 

5.  Evidence  tending  to  show  that  no  of- 
fense, triable  in  the  Federal  distrlei  court  to 
which  the  accused  is  sought  to  be  removed 
pursuant  to  U.  S.  Rev.  Stat,  g  1014,  U,  S, 
Comp.  Stat.  1901,  p.  716,  ha&  been  eommtt- 
ted  by  him  in  that  district,  cannot  be  ex- 
eluded  in  the  removal  proceed mgs«  on  the 
theory  that  a  certified  copy  of  the  mdict- 
ment  and  proof  of  the  identity  of  the  party 
accused  furnish  conclusive  evidence  of  prob- 
able cause.  Tinsley  v.  Treat,  6S9 
Kessler  v.  Treat,                                           ^25 

CUSTOMS  DUTIBS. 

See  Duties. 

DAMAGES. 

Recourse  to  prior  negotiattoni  to  de* 
termine  whether  contract  provides 
for  penalty  or  liquidated  damages, 
see  Contracts,  1. 

Limitation  of  action  for  three- fold  dam- 
ages under  antitrust  act>  see  Limi- 
tation of  Actions,  2,  3. 

Three-fold  dama«;«»s  under  anti-trust 
act,  see  Monopolies. 

Indefiniteness  of  allegation  of  damage, 
see  Pleading,   1. 

Liquidated  damages,  and  not  a  pen- 
alty, must  be  deemed  intended  by  the  diiuse 
in  a  contract  with  tlic  government  for  the 
construction  of  certain  disappearing  gun  car- 
riages, executed  when  war  wiis  itiiminetit, 
providing  for  a  deduction  of  S.'i.'i  from  the 
purchase  price  for  each  day's  di  Jivy  in  deliv- 
ery, where  the  government  hud  jicei*pted  tbe 
proposal  at  the  highest  price  (or  delivery 
m  the  shortest  time,  and  the  sum  named 
was  arrived  at,  to  the  knowlili^o  of  the  bid- 
der, by  computing  the  avora^^c  ilifTt'rence  in 
time  of  delivery  between  tho  price  bid  for 
slow  delivery  of  the  carriage s  and  t!ie  price 
under  the  accepted  bid.  United  Stat*?a  v. 
Bethlehem    Steel    Co.  731 

DEEDS. 

No  transfer  of  title  wna  ellfeted  bj 
an  instrument  wliich  recites  that  the  party 
of  the  first  part  "sells"  certain  mining 
claims  to  the  party  of  the  second  part  for  a 
specified  consideration,  and  "upon  the  termfi 
and  consideration  following,"  and  which,  in 
its    subsequent    provisions,    authorises    the 


party  of  the  second  part  to  sell  and  negmtl- 
!ite  the  mines  for  any  sum  above  $45,000, 
^nd  retain  out  of  the  purchase  price  seven 
eighths  of  the  excess,  the  party  of  the  Urtt 
part  Agreeing  to  execute  any  eonveyaaca 
thereafter  necessary  to  convey  a  good  titles 
and  the  party  of  the  second  part  assuming 
no  obligationa  except  a  general  one  by  which 
both  part  let  mutuary  agree  to  aid  each 
other  in  the  negotiation  and  sale;  auch  docu- 
ment ti  not  a  deed,  but  aimply  a  power  of 
attorney  I  and,  a^s  iueh^  eubject  to  revooa- 
tJon.    Taylor  v.  Buma,  lid 

DELEGATION  OF  POWDER. 

See  Conititutional  Law^  1,  2. 

DEMURRER. 

Conelusivenesi  of  judgment  rendered  oa, 

Bee  Judgment,  13,  14. 
See  also  Pleading. 

DEPARTMENT  OF  AGRIOULTtmE. 

Validity  of  quarantine  regulations  pro» 
mill  gated  by  Secretary  of  Agricul- 
ture, Bee  Gommefoe,  14. 

DISCHARGE. 

In  bankruptcy,  see  Bankruptcy,  17,  18, 

niSTRIOT  COtlRTS, 

Appellate  jurisdiction  over,  see  Appeal 
and  Error,   U,  IS, 

DISTRICT  OF  COLUMBIA. 

Appeals  from  courts  of,  to  Federal  Su- 
preme Courts  aee  Appeal  and  Error, 
20,  21. 

Certiorari  from  Federal  Supreme  Court 
to  District  of  Colymbift  court  of  ap- 
peals, see  Certiorari,  1. 

DIVORCE. 

Rights  of  divorced  wife  in  community 
property,  aee  Huaband  and  Wife. 

DRUMMERS. 

State  regulation  of^  aa  affecting  Intes^ 
state  commerce,  aee  Commerce,  7. 

DUE  PROCESS  OF  LAW. 

See    Constitutional    Law,    S-30. 

DUTIES, 

On  importa  or  exports,  see  Commerce,  6L 
Due  process  of  law  in  ratifying  illegal 
collect  ion   of  duties,   see   Constitu- 
tional Law,  34. 

I.  The  Tale  of  Pines  must  be  regarded 
a  a  at  least  de  fa<;to  under  the  jurisdiction 
of  the  Republic  of  Cuba,  and  hence,  as  ft 
'^foreign  country*'  witlitn  the  meaning  of  the 
Dingley  tariff  act  of  July  24,  1807  (30  Stat 
at  L.  151,  chap,  11,  U.  S.  Comp.  Stat.  lOOl, 
p.  1626),  since  the  United  Statei  has  never 
tnkrn  posgessioo  of  such  Inland  as  included 
in  the  territory  c^ded  by  Spain  to  the  United 
Fit  a  tea  in  the  treaty  of  peace,  but,  instead, 
through  its  legislative  and  executive  depart- 
ments* has  recx>j?rti^ed  the  Cuban  govern- 
ment  aa   rightfully   exereiaing  sovereignty 
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I        •▼er  the  Isle  of  Pines  as  a  de  facto  govern- 
ment until  the  de  jure  statuB  shall  be  deter- 


mined.   Pearcy  ▼.  Stranahan, 


793 


2.  A  growth  on  skins  of  Mocha  sheep 
imported  from  Arabia  which  is  commercial- 
ly known,  designate^i  and  dealt  in  as  Mocha 
hair,  having  none  of  the  characteristics  of 
wool,  and  which  would  not  be  accepted  by 
dealers  therein  as  a  good  delivery  of  wool, 
Is  not  dutiable  under  the  tariff  act  of  July 
24,  1897  (30  Stat,  at  L.  151,  183,  chap.  11, 
U.  S.  Gomp.  Stat.  1901,  pp.  1626,  1666), 
t  360,  as  wool  on  the  sldn,  but  is  entitled 
to  free  entry  under  f  664,  placing  on  the  free 
list  "skins  of  all  kinds,  raw  (except  sheep- 
skins with  the  wool  on),  and  hides  not  spe- 
cially provided  for  in  this  act."  Goat  & 
Sheepskin  Import  Go.  ▼.  United  States, 

1022 

3.  Metal  beads  temporarily  strung  on  cot- 
ton cords  or  strings  for  the  purpose  of  facil- 
itating transportation  are  not  dutiable  tm- 
der  the  Uriff  act  of  July  24,  1897  (30  SUt. 
at  L.  167,  189,  chap.  11,  U.  S.  Gomp.  Stat. 
1901,  pp.  1645,  1673),  If  408,  at  35  per  cent 
ad  valorem  as  loose  beads,  but  are  subject 
to  the  45  per  cent  ad  valorem  duty  pre- 
scribed by  f  193  for  articles  or  wares  not 
specially  provided  for  in  the  act,  composed 
wholly  or  in  part  of  metal,  whether  wholly 
or  partly  manufactured,  ^nry  E.  Franken- 
berg  Go.  v.  United  States,  1034 

4.  Figured  cotton  cloth  valued  at  over  11, 
12,  and  12V1^  cents  per  souare  yard  is  liable, 
in  addition  to  the  specinc  duty  imposed  by 
the  act  of  July  24,  1897  (30  Stat,  at  L.  175, 
178,  chap.  11,  U.  S.  Gomp.  Stat.  1901,  pp. 
1655,  1659),  f[  313,  to  the  ad  valorem  tax 
imposed  by  Iflf  306,  307,  upon  similar  plain 
cotton  cloth  above  those  values.  United 
States  V.  George  Riggs  ft  Ck>.  127 

5.  The  dutv  upon  tobacco  leaf  which,  when 
withdrawn  from  a  bonded  warehouse,  has 
lost  in  weight  through  evaporation  of  laois- 
ture,  must  be  assessed  on  the  basis  of  weight 
at  the  time  of  the  original  entry,  as  pre- 
scribed by  the  proviso  to  the  act  of  July  24, 
1897  (30  Stat,  at  L.  213,  chap.  11,  U.  S. 
Gomp.  SUt.  1901,  p.  1701),  S  33,  which  is 
general  in  its  application,  and  not  restricted 
to  merchandise  imported  before  the  act  took 
effect.    United  States  v.  G.  Falk  ft  Bro. 

411 

6.  The  duty  on  imports  withdrawn  from 
bonded  warehouses  must  be  assessed  on  the 
basis  of  weight  at  the  time  of  original  en- 
try, as  prescribed  by  the  proviso  to  act 
of  July  24,  1897  (30  SUt.  at  L.  213,  chap. 
11,  U.  S.  Gomp.  Stat.  1901,  p.  1701),  %  .33, 
notwithstanding  the  addition  by  the  act  of 
Dec.  15,  1902  (32  Stat,  at  L.  753,  chap.  1, 
U.  S.  Gomp.  Stat.  Supp.  1905,  p.  419),  of  a 
proviso  to  9  20  of  the  customs  administra- 
tive act  of  June  10,  1890  (26  Stat,  at  L. 
140,  chap.  407),  that  the  same  rate  of  duty 
shall  be  collected  upon  such  merchandise  as 
may  be  imposed  by  law  upon  like  articles 
imported  at  the  time  of  withdrawal,  since 
thin  provision  refers  to  the  rate  of  duty, 
and  not  to  the  date  at  which  the  weight  ia 
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to  be  taken  as  the  basis  of  such  duty.  Unit- 
ed States  ▼.  G.  Falk  ft  Bro.  411 
7.  Aside  from  any  question  of  interven- 
ing rights,  Gongreas  oould,  by  the  act  of 
June  SO,  1906  (34  Stat,  at  L.  636,  chap. 
3912),  ratify  the  illegal  collection  of  duties 
on  imporU  to  the  Philippine  Islands  whieb 
were  levied  under  the  Ptesident's  order  of 
Jul^  12,  1898,  between  the  dates  of  the 
ratification  of  the  treaty  of  peace  with 
Spain  and  the  passage  of  the  act  of  July 
1,  1902  (32  Stat,  at  L.  691,  chap.  1309), 
enacting  a  Uriff  of  duties  for  those  islands. 
United  States  ▼.  Heinszen,                     1008 

EASGBIENTS. 

Due  process  of  law  in  erection  of  viaduct 
m  city  street  without  compensat- 
ing abutting  owners,  see  Gonstitn- 
tional  Law,  11. 

EIOHT-HOUR  liAW. 

See  Master  and  Servant,  3-6. 

BliBCTION  OF  REMBDIES. 

1.  The  seller  in  a  contract  of  conditional 
sale  does  not,  by  instituting  proceedings  to 
enforce  a  materialman's  lien,  based  upon 
the  mistaken,  theory  that  the  title  nas 
passed  to  the  purchaser,  make  an  election 
which  prevenU  him  from  bringing  suit  in 
replevin,  based  on  the  theory  that  titl« 
still  remains  in  the  seller.  Bierce  v.  Hutch- 
ins,  828 

2.  The  prosecution  of  an  action  at  law 
upon  a  policy  of  fire  insurance  to  final  judg- 
ment denying  recovery,  upon  the  ground 
that  the  policy  could  neither  be  recovered 
upon  as  it  stood  nor  be  helped  out  by  any 
doctrine  of  the  common  law,  is  not  an  elec- 
tion which  bars  a  suit  in  equity  to  reform 
the  policy  so  that  it  will  express  consent 
to  concurrent  insurance,  and  to  recover  up- 
on such  policy  as  reformed.  Northern  Aa- 
sur.  Go.  V.  Grand   View   Bldg.  Asso.     109 

EMINENT  DOMAIN. 

Due  process  of  law  in  condemnation  of 
railway  stock  by  lessee,  see  Gonstl- 
tutional   Law,   12. 
Condemnation    of   corporate   shares   of 
stock  as  impairing  contract  obliga- 
tion, see  Gonstitutional  Law,  60. 
Removal    of    condemnation  proceeding 
to   Federal  oottrt,  see  Removal  of 
Gauses,  2. 
1.  The    makinff    of    the    alterations    or 
changes  in  a  bridge  erected  under  the  sanc- 
tion of  a  staU  over  an  intersUte  water 
way    which    the    SecreUry  of  War,  acting 
under  the  authority  of  the  act  of  March  3. 
1899  (30  Stat,  at  L.  1121,  1153,  chap.  425» 
U.  S.  Gomp.  Stat.  1901,  p.  3545),  I  18,  re- 
quires to  secure  navigation  against  an  un* 
reasonable  obstruction,  is  not  a  taking  of 
private  property  for  public  use  for  which 
the  Federal  Gonstitution  requires  oompenaa- 
tion  to  be  made,  but  is  merely  incidental 
to  the  exercise  by  the  government  of  ita 
power  to    regulate    commerce    among   the 
sUtea.    Union  Bridge  Go.  ▼.  United  SUtea» 
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2.  The  owner  of  property  taken  by  em- 
inent domain  for  the  approaches  and  ter- 
minal facilities  neoeflsarj  to  the  uae  of  a 
bridge  erected^  under  the  authority  of  the 
act  of  January  26,  1901  (31  Stat,  at  L.  741, 
chap.  181),  over  i*  navigable  streain,  i»  de- 
nied no  Federal  right  because  the  erection 
of  the  bridge  was  not  begun  within  the 
time  limit  set  by  Congress,  where  the  bridge 
has  been  constructed  without  complaint  by 
the  Federal  authonties^  Congress  having,  by 
the  act  of  January  18,  1II04  (33  Stat,  at  L. 
6,  chap.  6),  extended  the  time  for  its  com- 
pletion. Stone  V,  Southern  Illinois  &  M- 
Bridge  Co,  1057 

3.  The  appropriation  by  eminent  do* 
main  of  laud  for  the  approaches  and  ter^ 
minal  facilities  necessary  to  the  use  of  a 
bridge  erect ed»  under  the  authority  of  the 
act  of  January  26,  1901  (31  Stat,  at  L.  741, 
chap.  181),  over  a  nav-igabte  stream,  is  not 
forbidden  by  that  act  because  the  plans 
submitted  lo  the  Secretary  of  War,  and 
specifically  approved  by  him,  although  fully 
subserving  the  purpose  of  showing  the  ex* 
tent  to  which  navigation  would  be  affect- 
ed, do  not  Include  such  terminal  and  con- 
necting faciUties,  and  cannot,  under  the  act, 
be  altered  without  his  consent.  Stone  v. 
Southern  DltnoiB  &  M.  Bridge  Co.  1057 

EQUAIilZATION. 

State  board  of,  see  Taxes^  2,  8,  9. 

bquaij  protection  of  the  laws. 

See  Constitutional   Law,  37-47. 

EQUITY. 

Remedy  in  equity  for  exacting  unrea- 
simable  interstate  rate,  see  Car- 
riers,   11. 

Injunctive    relief,   see    Injunction. 

Equitable  relief  against  forfeiture  of 
lease,  see  Landlord  and  Tenant^ 
2-6. 

Equitable  lien  of  mortgagee  for  im- 
provement i,  see  Mortgage,  3. 

Lack  of  any  adequate  remedy  at  law 
just i ties  a  court  of  equity  in  taking  juris- 
diction of  a  suit  by  the  successful  defend- 
ant in  a  piiU'nt  infringement  suit  to  enjoin 
the  compfaiiumt  in  the  prior  suit  from  in- 
terfering? with  the  former's  business  by  su- 
ing his  customers  for  an  alleged  infringe- 
ment of  the  piitent  on  account  of  the  use  or 
sale  of  the  same  iirtiele  passed  upon  in 
the   prior  suit,     Kej?sU^r  v,   Eldred,  1065 

ERROR. 

See   ApfM'al  and   Error, 


ESTOP  PICL. 

Tli»'  ass uin prion  by  the  manufacturer  of 
the  defence  of  a  p^ih^nt  infringement  suit 
brought  in  a  Fedpral  circuit  Cfiurt  against 
one  of  his  rtistnmi.'rg  diwz  not  deprive  him 
of  his  rlfrht  to  proceed  against  the  com- 
plainant 10  «^ueh  unit  in  the  state  and  dis- 
trict of  tite  latter'a  rRsidence  for  wrongfuJ- 
ly  interfering  with  the  buiinesi  of  such 
manufacturer  by  instituting  the  suit  after 
U.  S.,  Book  51.  77 


a  tinal  adjudication  in  a  prior  suit  that 
the  article  in  question  did  not  infringe  the 
patent.     Kessler  v.  Eidred^  10^ 

EVIDENOE. 

Harmless  error  in  refusing  to  strike  out 
expert  tedtimony,  aee  Appeal  and 
Error,    104, 

Reception  of  ai^pert  testimony,  aee 
Trial,  L 

Judicial  notice. 

1.  Judicial  notioe  will  be  taken  by  the 
Supreme  Court  of  the  United  States  of  the 
fact  thatf  in  the  territory  of  New  Mexico 
and  in  other  similar  parts  of  the  West,  cat* 
tie  are  required  to  be  branded  in  order  to 
identify  their  ownerahip,  and  that  they  run 
at  large  in  great  stretches  of  count ry,  with 
no  other  means  of  determining  their  sepa- 
rate ownership  than  bj  the  brand  or  marka 
upon  them.  New  Mexico  ex  reL  MeLean  v. 
Denver  &  B.  G.  R.  Co.  T8 
Prelum  ptIonB. 

On   appeal,  see  Appeal  and  Error,  68^ 

2.  A  presumption^  though  not  a  conelu* 
aire  one^  that  there  has  been  a  compUanoe 
with  the  condition  precedent  to  the  issuance 
of  eounty  bonds  in  payment  of  a  eubscrip' 
tion  to  the  capital  stock  of  a  railway  eoin- 
pany  that  the  county  should  irst  be  exoner- 
ated from  a  prior  subscription  to  the  atoek 
of  another  railroad  company,  arises  from 
the  mere  faot  of  subscription  and  iaeuanGa 
by  the  officer  charged  with  the  duty  of  ia- 
suing  the  bonds  upon  the  performance  of 
the  condition  precedent.  Quinlan  ¥.  Green 
County,  8fl0 

3.  The  preaumption  tliat  a  court  of  su- 
perior authority  whose  judgment  is  at- 
tacked collaterally  for  the  want  of  juris- 
diction acted  within  its  jurisdiction  when 
proceeding  within  the  general  scope  of  its 
powers  cannot  be  indulged  when  it  affirma- 
tively appears  from  the  pleading!  or  evi* 
dence  that  jurisdiction  was  wanting.  Old 
Wayne  Mut.  L.  Asso.  v.  MoDonough,      S45 

Burden  of  proof. 

4.  The  burden  of  proof  ii  on  the  plain* 
tiffs  in  an  action  on  a  judgment  of  a  sister 
stfttej  where  the  answer  contains  a  general 
denial,  which,  under  the  local  prooeifure,  is 
suMcient  to  put  plaintilTs  upon  proof  of 
every  fact  essential  in  ^tab]i»hing  the 
cause  of  action,  to  show  by  what  authority 
the  court  of  such  other  state  could  legally 
enter  the  judgment  sued  upon,  which  waa 
one  in  personam  against  a  oorporattoo, 
which,  according  to  the  complaint  itself, 
was  a^  corporation  of  another  state,  and  waa 
not  alleged  to  have  appeared  in  person,  or 
by  an  attorney  of  its  own  selection,  or  to 
have  br'^  '  personally  served  with  process 
within  tiu^  state.  Old  Wayne  Mut.  L.  Asso. 
V.  MeDonough,  345 

5.  The  burden  of  proof  fa  upon  a  carrier 
to  bring  itself  within  the  except  ion  in  favor 
of  four-wheeled  cara  which  is  made  by  the 
proviso  in  I  fl  of  the  automatic  coupler  act 
of  Marcii  2,  IB93  (27  BUt.  at  Lb  6Sl,  chap. 
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196,  U.  8.  Comp.  Stat.  1901,  p.  3174). 
Schlemmer  ▼.  Buffalo,  R.  ft  P.  R.  Co.  681 
'J.  The  burden  of  proving  that  a  sale  by 
a  pledgee  of  the  property  of  a  bankrupt, 
made  conformably  to  the  contract  of  pledge, 
was  unfair,  is  on  the  trustee  in  bankruptcy 
of  the  pledgeor,  who  seeks  to  avoid  the 
sale.    Hiscock  v.  Varick  Bank,  945 

Extrinsic  evidence  concerning  writinsrs. 

7.  Extrinsic  evidence  of  the  circumstan- 
ces preceding  the  agreement  by  which  the 
American  Board  of  Commissioners  for  For- 
eign Missions  transferred  to  the  Hawaiian 
government  a  Protestant  mission,'  and  of 
the  immediate  and  long-continued  practice 
under  it,  is  admissible  as  an  aid  to  the  in- 
terpretation of  the  condition  on  which  the 
transfer  was  made;  viz,,  that  the  govern- 
ment should  continue  the  same  as  an  insti- 
tution for  the  cultivation  of  sound  liter- 
ature and  solid  science,  and  should  teach 
no  religious  tenet  or  doctrine  contrary  to 
those  theretofore  inculcated  by  the  mission, 
as  set  forth  in  a  confession  of  faith.  Low- 
rey  v.  Hawaii,  1026 

Conclusions. 

8.  A  statement  that  the  principal  chief 
of  the  Choctaw  Nation  ratified  an  illegal 
sheriff's  sale,  givinf^  no  facts  upon  which 
the  alleged  ratification  was  based,  is  a  con- 
clusion of  law,  and  as  such  is  inadmissible 
in  evidence.  Walker  ▼.  McLoud,  496 
Confessions. 

9.  The  deputy  marshal  may  testify  as 
to  conversations  between  himself  and  the 
defendant  in  a  criminal  case  which  were  not 
induced  b^  duress,  intimidation,  or  other 
improper  mfluences,  but  were  perfectly  vol- 
untary. Perovich  v.  United  States,  722 
Materiality. 

10.  Evidence  that  the  express  company 
knew  that  a  C.  0.  D.  interstate  shipment  of 
intoxicating  liquors  was  not  ordered  by  the 
consignee  is  immaterial  on  a  criminal  prose- 
cution of  the  express  company  for  violat- 
ing a  state  local  option  law,  where  the  in- 
dictment avers  that  the  express  company 
was  engaged  in  the  business  of  a  common 
c  rrier  of  packages,  and  that  the  shipment 
and  delivery  were  made  and  done  in  the 
usual  course  of  its  business.  Adams  Exp. 
Co.  V.  Kentucky,  987 
Adams  Exp.  Co.  v.  Kentucky,  992 
American  Exp.  Co.  v.  Kentucky,               993 

Weight  and  sufficiency. 

Review  of  facts  on  appeal,  see  Appeal 
and  Error,  79,  80,  91,  93,  96-100. 

Of  proof  that  accused  is  fugitive  from 
justice,  see  Extradition,  6. 

11.  The  effect  of  testimony  in  a  suit  by 
the  New  York  Cotton  Exchange  to  enjoin 
the  defendant  from  receiving  and  using  quo- 
tations of  sales  on  such  exdiange,  that  the 
value  of  the  right  to  control  these  quota- 
tions is  much  greater  than  $2,000,  is  not 
impaired  by  evidence  that  the  value  of  quo- 
tations of  sales  varies  with  the  volume  of 
business.  Hunt  v.  New  York  Cotton  Ex- 
change, 821 

12.  Uncontradicted  testimony  that  a 
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resident  employee  sued  jointly  in  tort  with 
his  nonresident  employer  was  merely  a 
draughtsman,  whose  work  was  confined  to 
making  the  necessary  drawings  based  on  the 
plans  and  ideas  of  others,  and  that  he  had 
nothing  to  do  with  planning  the  apparatus 
which  is  alleged  to  have  been  so  defectively 
constructed  as  to  have  caused  the  injury 
compjained  of,  is  sufficient  to  support  a 
conclusion  of  law  that  such  employee  was 
made  a  defendant  for  the  sole  purpose  of 
preventing  the  exercise  of  the  right  of  re- 
moval by  the  nonresident  defendant.  Weck- 
er  V.  National  Enameling  ft  Stamping  Co. 

430 

13.  Evidence  which  goes  no  further  than 
to  raise  a  doubt  as  to  whether  the  main 
channel  of  the  Mississippi  river  has  not  at 
different  times  varied  from  one  side  of  Is- 
land No.  76  to  the  other  will  not  support  a 
finding  that  this  channel  ran  to  the  west  of 
the  island  when  Mississippi  was  admitted 
to  the  Union,  and  was  therefore  a  part  of 
that  state,  where  such  findine  is  opposed  by 
testimony  from  memory  and  tradition,  by 
the  presumption  from  the  establishment  of 
the  channel  on  the  east  side  for  a  time  run- 
ning back  nearly  or  quite  to  the  admissioa 
of  Arkansas,  and  by  consensus  of  action  on 
the  part  of  the  two  states  oonoemed  and 
the  United  States.    Moore  v.  McGuire,    776 

14.  The  evidence  is  insufilcient  to  justify 
a  refusal  to  enforce  an  order  of  a  state  rail- 
road commission  fixing  local  rates  for  carry- 
ing phosphates  on  any  objection  based  on 
the  due  process  of  law  and  equal  protection 
of  the  laws  clauses  of  the  14th  Amendment 
to  the  Federal  Constitution,  where  there  is 
no  evidence  from  which  a  reasonable  deduc- 
tion can  be  made  as  to  the  cost  of  trans- 
portation, the  amount  of  phosphates  trans- 
ported, or  the  effect  which  the  rate  estab- 
lished by  the  commission  will  have  upon 
the  income  of  the  carrier.  Atlantic  Coiast 
Line  R.  Co.  v.  Florida,  174 

EXCEPTIONS. 

Bill  of,  see  Appeal  and  Error,  71,  72. 

EXECUTIVE  DEPARTMENTS. 

Validity  of  quarantine  regulations  pro- 
mulgated by  Secretary  of  Agricul- 
ture, see  Commerce,  14. 

Validity  of  delegation  of  power  to 
Secretary  of  War,  see  Constitution- 
al Law,  2. 

Necessity  of  compensation  when  Secre- 
tary of  War  requires  alterations 
in  bridge  over  interstate  water  way, 
see  Eminent  Domain,  1. 

Mandamus  to  Secretary  of  Interior,  see 
Mandamus,  3. 

Control  of  Department  of  the  Interior 
over  Indians,  see  Indians,  4,  5. 

Control  of  Land  Department  over  pub- 
lic lands,  see  Public  Lands. 

EXEMPTIONS. 

Validity  of  statute  excluding  corpora- 
tions from  inheritance  tax,  see  Con- 
stitutional Law,  63. 

203.  204,  206,  206  U.  8. 


EXPOBTS — FiBES. 


Contract  exemptions  from  relation  of 
water  rates,  B&e  Confititutional  I^w, 
67. 

Effect  of  consoLidation  of  street  rail- 
ways on  csontriLct  exemption  from 
paving  obligation,  see  Gorpo rations, 

Conditions  of  incorporation  ae  affecting 
exemption  from  paving  obligations 
enjoyed  by  predeceaaor  in  title  of 
street  railway,  see  Corporations,  % 

Effect  of  saie  of  capital  stock  on  ex- 
emptions  from  paving  obJigations 
enjoyed  by  predeoessOT  in  title  of 
street  railway  company,  tee  Corpo- 
rations, 8. 

From  taxation,  see  Taxes,  0|  7, 

BXPORTS. 

Duties  on,  see  Commerce,  i. 

BXPKESS  COMPANIES. 

State  regulation  on  interstate  tblpment 
of  intoxicating  liquor^  see  Com- 
merce, 10. 

BXTBADITION. 

Relief  to  person  illegally  extradited^ 
see  Habeas  Corpus,  1. 

1.  Arranging  and  carrying  out  the  arrest 
and  deportation  of  the  ac^cused  so  as  to 
leave  him  no  opportunity  to  prove  before 
the  governor  of  the  surrendering  state  that 
he  was  not  a  fugitive  from  justice,  or  to  ap- 
peal to  some  court  of  that  state  to  prevent 
his  illegal  deportation,  do^  not  violate  the 
provisions  of  U.  B.  Conit.  art.  4,  |  ^,  or 
U.  S.  Rev.  Stat  |  6278,  U.  S.  Comp.  Stat. 
1901,  p.  3597,  relating  to  extradition  pro- 
ceedings. Pettibone  v.  Nichols,  148 
Moyer  v.  Nichols,                                         160 

2.  The  omission  of  the  words  "or  be  pun- 
ished" from  the  provision  of  art.  S  of  the 
extradition  treaty  of  July  12,  18S9  (20 
Stat,  at  L.  1508),  with  Great  Britain^  that 
no  person  extradited  "shall  be  triable  or  be 
tried"  for  any  crime  or  ofTctiBe  committed 
prior  to  his  extradition  other  than  the  of- 
fense for  which  he  was  surrendered  until 
he  shall  have  had  an  opportunity  of  return- 
ing to  the  country  from  which  he  was  sur- 
rendered, does  not  justify  the  imprisonment^ 
upon  a  former  convii^tion  for  another  and 
different  offense,  of  a  person  extradited  from 
Canada  for  an  offense  against  the  United 
States,  until  he  has  had  an  opportunity  to 
return  to  Canada, — especially  where  extra- 
dition  has  been  refused  for  the  other  offense, 
— since  this  omission  Is  inadefjuate  to  over- 
come the  positive  provisions  of  U,  S-  Efv. 
Stat.  §§  5272,  527r>,  U,  S.  Coitip,  Stat.  1001, 
pp.  3595,  3596,  antl  the  olherwiao  manifest 
scope  and  object  of  the  treaty^  and  the 
earlier  Asliburton  treaty  of  18i2  {8  Stat, 
at  L.  572,  57G,  art.  10).  which  are  to  limit 
imprisonment  as  well  as  the  trial  to  the 
crime  for  which  extradition  has  been  de- 
manded and  granted,     Johnson   v.  Browne, 

810 
Fugitives  from  justice. 

3.  The  belief  of  the  accused,  when  leav- 


ing the  demanding  at  ate,  that  he  had  not 
committed  any  crime  against  the  laws  of 
that  state,  do^  not  prevent  his  being  a  fu- 
gitive from  justice  within  the  meaning  of 
the  provision  of  U.  B.  Const,  art.  4,  I  2^  and 
U.  S.  Rev.  Stat,  fi  5278,  U,  S.  Comp,  StaL 
1901,  p.  3597,  relating  to  iiEtradition  pro- 
ceedings.   Appleyard  v.  Mass&cbusettSi     101 

4.  To  be  a  fugitive  from  justice  within 
the  meaning  of  the  provisiona  of  U.  S. 
Const,  art.  4.  §  2,  and  U.  8.  Eev,  Stat.  | 
5278  U.  S.  Comp.  Stat.  1601,  p.  3597,  re- 
lating to  extradition  proceed inga,  it  is  only 
nei^Bsary  that  the  flccnsed,  having  been  in 
the  demanding  state  when  the  crime  wafl 
committed,  thereafter  leave  that  state  and 
be  found  within  the  territory  of  another. 
Appleyard  v.  MaasachuaettB,  161 

5.  Independent  proof,  apart  from  the 
requisition  papera^  that  the  accused  was  a 
fugitive  from  justice,  need  not  be  demand- 
ed by  the  governor  of  the  surrendering  atate 
before  issuing  bis  warrant  of  arrest  in  ex- 
tradition proceedings.    Pettibone  v,  Nicbola, 

148 
Moyer  v.  Nicholg,  160 

FEDl^RAL  COCFBTS. 

Appellate  jurlidiction  of,  tee  Appeal  and 

Error. 

Habeas  corpus  uij  aee  Habeas  Corpus. 

Judicial  enforcement  of  order  of  Inter- 
state Commerce  Commiesion,  ie«  In- 
terstate Commerce  Commission,  S, 
4;   Judgment,  2. 

Removal  of  cause  to  cirouit  courts  see 
Removal  of  Causea. 

Original  juHfldiction  of  Federal  Su* 
pre  me  Court,  see  Supreme  C^urt 
of  the  United  States. 

Immunity  of  state  from  imt,  see  State, 

FKDBRAli  QUESTION. 

As  sustaining  direct  review  of  circuit 
or  district  court  decreeSj  see  Ap- 
peal and  Errov,  11. 

As  sustaining  review  of  territorial  SU' 
pre  me  court  decisions,  see  Appeal 
and  Error,  16-18. 

Aa  sustaining  appellate  iuriBdiction  over 
DiiJtrict  of  Columbia  court  of  ap- 
peals, aee  Appeal  and  Error,  21. 

As  sustaining  appellate  jurisdiction  over 
district  court  of  Porto  Rico,  see 
Appeal  and  Error,  23, 

Ab  sustaining  appellate  jurisdiction 
over  state  courts,  see  Appeal  and 
Error,  II.  b,  2. 

Ai  ground  for  original  jurisdiction,  set 
Courts,  6-7. 

FEES* 

See  Oodts  and  Fees, 


FIRES. 

Carrier^B  limitation  of  liability  for,  se« 

Carriers,  1, 
Carrier's  liability  for  losa  by,  see  Car* 

riers,  2. 
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FLAG. 

Due  process  of  Uw  in  state  statute  pro- 
hibiting  use  of  national  flag  for  ad- 
vertising   purposes,    see    Constitu- 
tional  Law,  6. 
Equal  protection  of  the  laws  in  statute 
prohibiting  use  of  national  flag  for 
advertising  purposes,  see  Constitu- 
tional   Law,   47. 
Statute  prohibiting  use  of  national  flag 
for  advertising  purposes  as  infring- 
ing personal  liberty,  see  Constitu- 
tional  Law,  48. 
Statute  prohibiting  use  of  national  flag 
for  advertising  purposes  as  deny- 
ing privileges  of  citizens,  see  Con- 
stitutional Law,  51. 
The     protection    of    the     national     flag 
against  illegitimate  uses  is  not  so  exclusive- 
ly intrusted  to  the  Federal  ffovemment  as 
to    prevent    the    state    of  Nebraska  from 
making   it   a   misdemeanor,  by  the   act  of 
July  3,  1903,  to  use  representations  of  such 
flag  upon  articles  of  merchandise  for  adver- 
tising purposes.    Halter  v.  Nebraska,      696 

FORECLOSURE. 

Sale  on,  see  Mortgage,  1,  2. 

FOREIGN  CORPORATIONS. 

Due  process  of  law   in   excluding,  see 

Constitutional  Law,  14. 
Equal  protection  of  the  laws  in  statute 

excluding,  see  Constitutional  Law, 

44. 
Service   of   process   on,  see   Writ   and 

Process,  2-6. 

FOREIGN  COUNTRY. 

Isle  of  Pines  is,  under  tariff  law,  see 
Duties,  1. 

FOREIGN  JUDG3ffENT. 

Burden  of  proof  in  action  on,  see  Evi- 
dence,  4. 

Conclusiveness  of,  as  to  jurisdiction,  see 
Judgment,   15,   16. 

FORFEITURE. 

Judicial    sale    to    enforce,   see    Judicial 

Sale. 
Equitable    relief   against    forfeiture   of 

lease,  see  Landlord  and  Tenant,  2-6. 

FORMER  JEOPARDY. 

See  Criminal  Law,  2,  3. 

FRANCHISE. 

Of  street  railway,  see  Street  Railways. 

FRAUD. 

In  recovering  judgment,  see  Judgment, 

5.  0. 
As  [jround  for  equitable  relief  against 

forf»»iture    of    lease,    see    Landlord 

and  Tenant.  .5.  6. 
ElTofl    of  asrent*s  fraud  on  doctrine  of 

iniputod    knowledge,   see    Principal 

and  A^'ent,  2. 
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FUIiIi  FAITH  AND  CBMDTtm 

Saa  JudffBMiit,  17. 

FUTUBBS. 

DiicriBMnatisn  in  law  prerentiiig  deal* 
ing  in,  see  Constitutional  Law,  4flL 


GAS. 

Proximate  cause  of  explosion  of 
gas,  see  Proxiniate  Cause. 


GEORGIA. 

Ri^t  to  enjoin  pollution  of  air  b^  for 
eign  corporation,  see  InjunetioOp  L 

GRAND  JURY. 

Illegal    selection    of    grand    jurors 
ground     for     release     by 
corpus,  see  Habeas  Corpus,  4-6. 

GRANT. 

Spanish  land  grant,  tee  Private  Lui 
Claims,  2-6. 

HABEAS  CORPUS. 

Mode   of   review   in,   see   Appeal  ssd 

Error,  6. 
Appeal  to  Supreme  Court,  see  AppesI 

and  Error,  19. 

1.  A  person  held  in  actual  enstodj  by  s 
state  for  trial  in  one  of  its  courts  under  ss 
indictment  for  a  crime  againat  its  iawt  wiD 
not  be  released  on  habeas  corpus  by  a  Fed- 
eral circuit  court  because  the  methodi  bj 
which  his  personal  presenee  in  the  itati 
was  secured  may  haye  yiolated  the  provi- 
sions of  U.  S.  Const,  art.  4,  §  2,  or  U.  S. 
Rev.  SUt.  S  5278,  U.  8.  Comp.  Stat  1901. 
p.  3597,  relating  to  extrmditioa  pnmcd- 
ings.  Pettibone  v.  Nichols,  Itf 
Moyer  ▼.  Nichols,  IM 

2.  Relief  by  habeas  eorpua  ahonld  not  be 
accorded  by  a  Federal  oourt  to  a  penoa 
held  in  custody  by  the  state  anthoritiei 
under  an  order  of  commitment  enterod  by 
a  state  court  after  a  juij  had  retomed  t 
verdict  of  **not  guilty,  by  reason  of  m- 
sanity,"  although  the  prisoner  may  be  m 
held  in  violation  of  the  Federal  Conitita> 
tion,  since  he  should  be  left  to  his  rsmody 
by  writ  of  error  from  the  Federal  SupivMt 
Court  to  review  the  linal  action  of  tbi 
highest  court  of  the  state.  Urquhait  v. 
Brown,  7N 

3.  The  failure  to  tpeeify  n  bvUdi^  h 
the  order  of  the  supreme  oourt  of  the  tv- 
ritory  of  Oklahoma  fixing  Lawtoi  aa  thi 
place  where  the  diatriet  oourt  ilMwld  bi 
held  in  and  for  the  eountj  of  Onmsnrhi. 
there  being  at  the  time  of  anU^g  tht  or- 
der and  at  the  time  of  trial  no  oooily  or 
court  buildinos  in  sudi  county,  did  not  |s 
to  the  jurisdiction  of  radi  diatriet  court  m 
as  to  justify  relief  by  liabeM  eorpw  h 
favor  of  a  person  convicted  of  erias  thonta 
who  malces  no  showing  of  muj  oppoifii 
ties  lost  because  no  bidldinf  «aa  namoi 
Re  Moran.  Itt 


I     4.  Disobeying  the  la^ 
lection  of  grand  jurora 


the*- 

thi 
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Jarisdlctlon  of  the  c^^urt  to  as  to  Jtistifj  tlie 
felease  by  habeas  eorpus  of  a  person  con- 
victed under  an  indictment  found  bj  Bucb 
jurors.     Re  Morao^  105 

5.  Compelling  tbe  aceu»«4  to  ttand  up 
and  walk  before  the  jury,  and  stationing 
the  jury  during  a  recesa  no  as  to  observe  his 
size  and  walk,  even  if  contrary  to  the  £th 
Amendment  to  the  Federal  Gonstitutlonf 
do  not  affect  the  jurisdiction  of  the  court 
so  as  to  justify  relief  by  habeas  corpus. 
Re  Moran,  105 

6.  A  person  imprisoned  under  a  convic- 
tion in  an  Oklahoma  court  is  not  entitled 
to  his  release  on  habeas  corpus^  under  U*  S, 
Rev.  Stat.  S  753,  U.  S.  Comp.  Stat.  1001,  p. 
592,  because  the  grand  jurors  were  sum- 
moned from  the  body  of  the  county^  which 
resulted  in  the  selection  ai  such  jurors  of 
persons  who  were  not  electors  nor  residents 
of  the  territory,  since  the  Federal  Consti- 
tution does  not  control  the  method  of  se- 
lection, and  if  any  taws  haire  been  violated 
by  this  method  they  are  territorial  enact- 
ments, which  are  not  laws  of  the  United 
States.    Re  Moran»  105 

HAWAII. 

Appeals  from  courts  of»  to  Federal  Su- 
preme Court,  see  Appeal  and  Error* 
24. 

Ab  party  defendant  in  foreclosure  pro- 
ceedings, see  Mortgage,  1, 

HIDES. 

Inspection  of,  as  affecting  interstate 
commerc*^,  see  Commerce,  12^  13. 

HIGHWAYS. 

Effect  of  coTiBolidation  of  street  rail- 
ways on  contract  exemption  from 
paving  obligfttion,  see  Corpora- 
tions,   1. 

Conditions  of  incorporation  ai  affecting 
exemption  from  paving  obligations 
enjoyed  by  predeceasor  in  title  of 
street  railway,  see  Corporationfl,  2. 

Effect  of  salt^  of  capital  stock  on  ex- 
emptions from  piiving  obligations 
enjoyed  by  predecessor  in  title  of 
street  railway  company,  see  Cor- 
porations,  3. 


HOMESTEAD. 

See  Public  Landi*, 


4,   5. 


HOMICIDE. 

Murder  of  prisoner  pending  appeal, 
see  Contf  Tnpt,  3. 

Jurisdiction  iJ  Oklahoma  over  homi- 
cide committed  in  land  not  open  to 
settlement,  se^  Territories, 

HUSBAND  AND   WIFE* 

Judgment  in  Buit  by  wife  to  obtain 
liquidatifni  of  cnniiniiiiity  property, 
see  Judgment*  3. 

Marriage  per  verba  d^  prtrm'titi,  see 
Marriajxe. 

I.  A  rule  of  limited  forfeiture  in  lieu  of 


the  rigoroua  rule  of  the  Spanisih  Tiiw  thai 
the  wife  against  whom  a  divorce  ftjr  mJul 
tery  was  decreed  forfeited  all  right  to  her 
ahare  in  the  community  property  wai^ 
adopted  for  Porto  Eico  bv  the  provisions  ol  ^ 
Civil  Code  1880,  art.  73, 13,  Civil  Code  1002, 
tit.  5,  chap.  5f  f  174,  to  the  effect  that  the 
guilty  spouse  ehall  forfeit  all  gifts  from 
the  innocent  party,  who  shall  retain  evory- 
thmg  which  haa  been  acquired  from  the 
other-    Garroii  v*  DaBtas,  M^ 

2.  The  rule  of  the  Spaniah  law  that  t he- 
wife  against  whom  a  jud^ent  of  dlvorw 
for  adultery  has  been  decreed  forfeits  iill 
right  to  her  share  in  the  community  prop- 
erty doei  not  obtain  in  Porto  Rico  tn^cause 
of  the  provision  of  Civil  Code  IMU,  art, 
1417,  Civil  Code  1902,  I  1330,  that  the 
spouae  who,  by  bad  faith,  has  been  the 
cause  of  the  nullity  of  the  marriage,  shall 
not  have  a  share  in  the  common  property 
since  this  prOTision  relates,  not  to  the  di*- 
solution  of  a  marriage  by  a  decree  of  di- 
vorce^  but  to  the  reeognition  of  the  nullity 
of  a  seeming  marriage  for  causes  whici* 
have  operated  to  prevent  it  from  ever  hav* 
ing  existed.    Garrozi  v.  Daatas,  Mt 

3.  The  power  of  the  htiaband  as  the  heai " 
and  master  and  admintatrator  of  the  com-  i 
munity    property,    under    Porto   Rico    Cii?*llj 
Code  1&S9,  arts.  1412,  1413,  Civil  Code  1902J 
gl  1327,  1328,  is  such  thatr  in  the  absenee 
of  express  limitation,  he  cannot,  after  the 
dissolution   of  the  community,  be  required 
to  account   for  money  which  he  may  hav© 
recklessly  and  extravagantly  L^xp<*nded  dur« 
ing  the  existence  of  the  community.     Gar- 
rod  T.  Daetas,  36^ 

4.  A  divorced  wife  Ji  entitled  to  ohtair 
the  liquidation  of  the  community  and  the 
payment  to  ber  of  her  share,  under  Porte 
Rico  Civil  Code  1902,  |  173,  providing  thai 
A  divorce  carries  with  it  a  complete  dissolu- 
tion of  all  the  matrimonial  ties*  and  tb« 
division  of  alt  property  and  effects  betweeti 
the  parties  to  the  marriage.  Gnrrozi  v. 
Dustas.  36f 

5.  The  amount  of  atlmoay  pendente  lit* 
and  the  ex  pen  a  es  incurred  by  the  wife  in  a 
divorce  suit  in  a  Porto  Rico  court,  which 
were  sanctioned  by  that  court,  are  properlj 
allowed  to  the  divorced  wife  in  her  suit  to 
obtain  a  liquidation  of  the  community  and 
a  decree  for  the  payment  of  her  shnra 
Carrozi  v.  X>aetas,  36^ 

ft.  Counsel  fees  cannot  be  allowed  by  the 
di  strict  court  of  the  United  States  for  th* 
district  of  Porto  Rico  to  a  wife  in  her 
»uit  to  obtain  a  liquidation  of  the  commu* 
nity  and  a  decree  for  the  payment  of  her 
share.    GarroKi  t.  Dastaa,  309 

IMPORTS. 

Duties  on,  see  Commerce,  6* 

TNBIAHS. 

Effect  aa  to  persona  not  partiei  of 
judgment  of  Choctaw  iind  Cbicka- 
iaw  citizenship  oourt  in  teat  caa^ 
■ee  Judgment,  A. 
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Indians. 


Ratification  by  Choctaw  Nation  of  il- 
legal judicial  sale,  Bee  Judicial 
Sale. 

Mandamus  to  compel  approval  of  In- 
diau  allotments,  see  Mandamus,  3. 

Exemption  of  Indian  allotments  from 
taxation,  see  Taxes,  6. 

1.  Congress  could  constitutionally  em- 
power the  Choctaw  and  Chickasaw  citizen- 
ship court,  created  by  the  act  of  July  1, 
VM)>  (32  Stat,  at  L.  641,  chap.  1362),  to  re- 
view and  annul,  for  irregularities,  the  judg- 
moiits  of  the  United  States  courts  of  the 
Indian  territory  in  Indian  citizenship  cases, 
although  by  the  terms  of  the  act  of  June 
10.  1896  (29  Stat,  at  L.  339,  340,  chap.  398), 
thofle  judgments  had  become  final.  Wallace 
V.   Adams,  647 

2.  A  title  in  fee  may  pass  under  a  treaty 
with  the  Indians  without  the  aid  of  an  act 
of  Confess,  and  without  any  patent  from 
the  United  States.    Francis  v.  Francis,    165 

3.  An  alienable  title  in  fee  simple  which 
could  not  be  affected  by  restrictions,  in  a 
subsequent  patent,  upon  the  power  of  alien- 
ation, passed  under  the  reservation  of  640 
acres  of  land  for  the  use  of  the  children  of 
Bokowtonden  and  their  heirs,  made  by  the 
treaty  of  September  24,  1819  (7  Stat,  at 
L.  203),  with  the  Chippewa  Nation,  for 
the  cession  of  Indian  lands  to  the  United 
States.     Francis  v.  Francis,  165 

4.  A  regulation  of  the  Department  of  the 
Interior  that  the  adoption  of  a  person  into 
an  Indian  tribe  must  be  approved  by  the 
Indian  Oflice  to  be  valid  can  hardly  be  said 
t<»  be  beyond  the  power  of  that  Department 
to  adopt,  in  view  of  the  provision  of  U.  S. 
Rev.  Stat.  H  4ri3,  U.  S.  Comp.  Stat.  1901,  p. 
2&1,  that  the  "Commissioner  of  Indian  Af- 
fairs shall,  under  the  direction  of  the  Sec- 
rotary  of  the  Interior,  and  agreeably  to 
such  regulations  as  the  President  may  pre- 
s(Tii)e.  have  the  management  of  all  Indian 
alTairs,  and  of  all  matters  arising  out  of 
tho  Indian  relations."  United  States  ex 
rrl.   West   V.  Hitchcock,  718 

5.  Indian  allottees  under  the  Stockbridge 
and  Munsce  treaty  of  February  5,  1856  (11 
Stat,  at  L.  G«)3),  and  the  act  of  February 
6.  1871  (16  Stat,  at  L.  404,  chap.  38),  are, 
notwithstanding  the  restraint  upon  aliena- 
tion of  the  land,  vested  with  sufiicient  title 
in  their  allotments  to  authorize  the  cutting 
of  timber  therefrom  for  sale,  and  not  by 
way  of  improvements,  without  approval 
of  the  Department  of  the  Interior.  United 
States  V.  Paine  Lumber  Co.  1139 

Cherokee  enrolment. 

6.  White  persons  residing  in  the  Cherokee 
Nation  who  became  Cherokee  citizens  under 
the  Cherokee  laws  by  intermarriage  with 
Chcrokoos  by  blood  prior  to  November  1, 
1875.  when  a  Cherokee  law  became  effective 
which  declared  that  such  persons  by  inter- 
marriaRC  ac<iuired  no  rights  of  soil  or  in- 
terest in  the  vested  funds  of  the  Nation,  are 
equally  interested,  and  have  equal  per  capita 
rights'  with  Cherokee  Indians  by  bloixi 
in  the  land.s  constituting  the  public  domain 
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of  the  Clierokee  Nation,  and  are  entitled  to 
be  enrolled  for  that  purpose.  Red  Bird  t. 
United  States,  96 

7.  No  riights,  interest,  or  share  in  any 
funds  belonging  to  the  Cherokee  Nation,  ex- 
cept where  such  funds  were  derived  by  lease, 
sale,  or  otherwise  from  the  lands  of  the 
Cherokee  Nation  oonveyed  to  it  by  the 
United  States  by  the  patent  of  December, 
1838,  were  acquired  by  white  persona  resid- 
ing in  the  Cherokee  Nation  «rho  became 
Cherokee  citizens  under  the  Cherokee  !aw4 
by  intermarriage  with  Cherokees  by  blood 
prior  to  November  1,  1875,  when  a  Cherokee 
law  became  effective  which  declared  that 
such  persons  by  intermarriage  acquired  no 
rights  of  soil  or  interest  in  the  vested  funds 
of  the  Nation.    Red  Bird  v.  United  SLites. 

96 

8.  Civil  and  political,  and  not  property, 
rights,  were  alone  within  the  purview  of  lbs 
amendment  made  in  1866  to  tne  5th  sectk>a 
of  the  Cherokee  Constitution  of  1839,  relat- 
ing to  eligibility  to  a  seat  in  the  National 
Council,  by  which  "whites  legally  members 
of  the  Nation  by  adoption"  were  declared 
to  be  citizens  of  the  Cherokee  Nation..  Red 
Bird  V.  United  States,  M 

9.  White  persons  who  intermarried  with 
Cherokees  after  November  1,  1875.  when  s 
Cherokee  law  became  effective  which  de- 
clared that  such  persons  by  intemarriage 
acquired  no  right  of  soil  or  interest  in  the 
vested  funds  of  the  Cherokee  Nation,  are 
not  entitled  to  share  in  the  allotment  of  the 
lands  or  in  the  distribution  of  any  of  the 
funds  belonging  to  such  Nation,  and  are  not 
entitled  to  be  enrolled  for  that  parpow. 
Red  Bird  v.  United  SUtes,  M 

10.  The  ratification  by  the  Cherokee  Na- 
tion of  the  act  of  Congress  of  July  1.  190lS 
(32  SUt.  at  L.  716,  chap.  1375),  which  in  f 
26  declares  that  no  white  person  intermar- 
ried since  December  16,  1895,  shall  be  en- 
titled to  enrolment  or  to  participate  in  the 
distribution  of  the  tribal  property  of  the 
Cherokee  Nation,  does  not  amount  to  a  eon- 
cession  of  property  rights  by  the  Indians  to 
all  who  intennarried  prior  to  that  date. 
Red  Bird  v.  United  SUtes,  M 

11.  White  persons  who  have  intermamcd 
with  Delaware  or  Shawnee  dtims  of  the 
Cherokee  Nation,  not  thereby  beeomivati- 
zens  themselves  under  the  Chmkee  lawi* 
have  no  part  or  share  in  the  GherokM  pnf- 
erty,  and  are  not  entitled  to  partldpalc  ■ 
the  allotment  of  the  lands  or  in  the  distii- 
bution  of  the  funds  belongiiy  to  vaA  Na- 
tion, and  are  not  entitled  to  Ee  eDrbllsd  for 
that  purpose.    Red  Bird  t.  United  StatM. 

12.  White  persons  who  intermarried  «ltt 
Cherokees  by  blood,  and,  after  the  difttli  sf 
the  Cherokee  wife  or  husband,  iatermanirf 
with  persons  not  of  Cherokee  bkwd,  ui 
white  men  who,  having  married  GhmlDN 
women,  abandoned  them,  have  bo  pait  tr 
share  in  the  Cherokee  property,  wad  art  Ml 
entitled  to  share  in  tne  alloCMsta  of  thi 

or  in  the  distribation  of  onr  of  til 
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fnnds  belonging  to  the  Cherokee  Nation,  ar 
to  be  enrolled  for  that  purpose,  although 
the  proceedings  in  the  tiature  of  oflice 
found  authorized  by  the  Cherokee  laws  have 
not  been  instituted  to  deprive  them  of  the 
rights  and  privileges  acquired  by  intermtir- 
riage.     Red  Bird  v.  United  States,  00 

INDIAN  TBRRITOKT. 

Powers  of  Choctaw  and  Chiekasaw  ctti* 
zenship  court,  see  Indiana,  1. 

Effect  as  to  persons  not  parties  of 
judgment  of  Choctaw  and  Chick  - 
asaw  citizenship  court  in  teat  caBa, 
see  Judgment,  4, 

INDICTMENT. 

Form  as  affected  by  Federal  Constitu- 
tion, see  Appeal  and  Error,  20, 

As  probable  cause  for  removal  to  an- 
other district  for  trial,  see  Crini' 
inal  Law,  5. 

Materiality  of  evidence  under  aver- 
ments of,  see  Evidenee,  10. 

INFRINGEMENT. 

Of  patent,  see  Patents,  2. 

INHERITANOE  TAX. 

Validity  of,  see  Constitutional  Law.  32, 
33,  39. 

Validity  of  statute  ex  eluding  corpora- 
tions from  inheritance  tax;  see 
Constitutional   Law,  63. 

As  affecting  contract  obligattonSi  see 
Constitutional   Law^  62. 

INJUNCTION. 

Enjoining   proceedings    in    state    court, 

see  Courts,  17-19, 
Laclu's  as  bar  to   injunctive  relief,  see 

Limitation  of  Actions,  0. 

1.  Forei<(n  corporations  will  be  enjoined 
at  tho  suit  of  the  state  of  Georgia  from  so 
disc'liar;;in«;  sulphurous  fumti*a  from  their 
works  in  Tennessee  aa  to  pollute  the  air 
over  larj^e  tracts  of  territory  in  Reorgia, 
and  to  cause  and  thnmleri  wholesale  dam- 
age to  fon»sts  and  vej^etable  life  thprein,  if 
not  to  health.  Georgia  v.  Tennessee  Copper 
Co.  1038 

2.  Kansas,  having  reuogoized  the  right 
to  appropriate  the  wat+^r^  of  a  stream  for 
irrigation  purposes,  subject  tn  the  condition 
of  an  e<]uitable  division  between  riparian 
proprietors,  is  not  enHiled  to  enjoin  Colo- 
rado from  diminishing  the  flow  of  the  Ar- 
kansas river  by  apprupriating  ita  waters 
for  purposes  of  irrig^ition^  whieh  hai  re- 
sulted in  reclaiming  large  arpaa  of  arid 
lands  in  Colorado,  while  the  influence  of 
such  diminution,  thoufrh  of  pt*rct>pf ible  in- 
jury to  some  portions  of  tht^  Arksin«ia»  vaL 
ley  in  Kansas,  has  \Yorked  little^  if  any, 
detriment  to  the  great  body  of  the  valley. 
Kansas    v.    Colorado,  956 

As  to  taxes. 

3.  Injunctive  relief  against  the  taxation 
of  railroad  propr'rty  because  of  the  methods 
adopted  by  the  state  board  of  equalization 


and  assossment  in  arriving  at  the  valuation 
of  such  property  for  tax  purposea  will  not 
be  given  in  a  Federal  court  except  in  a  case 
of  fraud  or  a  clearly  shown  adoption  of  a 
fundamentally  wrong  principle*  Chieaj^Oi 
B.  &  Q.  It  Co.  7.  Babcockj  63i 

4.  A  Federal  court  will  not  enjoin  the 
collection  of  state  taxes  on  railroad  prop' 
erty  because  of  undervaluation  of  the  other 
taxable  property  in  the  state,  where  sueh 
inequality  ie  not  the  result  of  a  icheme  or 
agreement  among  the  taxing  officera,  Chi* 
cago,  B*  Jb  Q,  E.  Ca  v.  Bttbcockt  Od 

INSPECTION  liAWS. 

See  Commerce,  6,  L2,  ItL 

INSTRUCTIONB. 
See  Trial,  6-^, 

iNSHBANCrE. 

Cash  surrender  value  as  asset  of  hank* 

rupt  ©state,  ijco  Bankruptcy*  5^7* 
On  life  of  partner  as  asset  of  bankrupt 

partnership   estate,   see   Bankrupt* 

ey,  8. 
Due  procesB  of  law  in  state  regulatton 

of,    see   Constitutional    Law,    l^. 
Equal  protection  of  the  lawi  in  state 

regulation    of,    see    Conatitutional 

Law,  1$, 
Validity  of  statute  excluding  suicide  ai 

defenBe,     see  Constitutional    Law« 

A  policy  of  accident  insurance  issued  af- 
ter the  passafc  of  Mo,  Rev.  Stat.  1879,  | 
5@S2,  providing  that  In  all  suits  on  poHciea 
of  iniufanee  on  life  it  slial)  be  no  defenaa 
that  the  insured  committed  suicide  unless 
it  be  shown  that  he  contemplated  suicide 
when  applying  for  the  policy,  cannot  law- 
fully restrict  the  liability  of  the  insuranoe 
company  to  one  tenth  of  the  principal  sum 
insured,  in  the  event  of  suicide  not  con- 
templated by  the  insured  at  the  time  appli- 
cation was  made  for  the  policy.  Whitfield 
V.  ^tna  L.  Iiig.  Co.  8»5 

INTEBIOK  DEPARTMENT, 

Control  over  Indians,  see  Indians,  4^  K, 
Control    of    public    lands,    see    Publto 

Landa, 
Mandamufi    to    Secretary    of    Interior, 

see  Mandamus,  3* 

INTERPRETER, 

When  refusal  to  appoint  is  not  preju- 
dicial error,  see  Appeal  and  ErroFt 
103, 

INTERSTATE  COBfMEROES. 

See  Commerce. 

INTERSTATE   COMMERCE    COMMIS- 
SION. 

Review  of  findings  of  fact,  see  Appeal 

and  Error,  99,  100, 
Harmless  error  in  decisions  of,  see  Ap« 

peal    and    Error,    105. 
Filing  rates  with,  lee  C&rrieiSy  0,  7. 

xsas 
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AetfoB  by  Ocxumiiuloii  mm  condition  to 
obtaining  relief  from  unreasonable 
interstate  r&tet,  tee  Oarriere,  10, 
11. 

Effect  of  stipulation  on  judicial  enforce- 
ment of  order  of,  see  Judgment,  2, 
Trial,  4. 

1.  The  Interstate  Commeroe  Commission, 
in  making  an  investigation  of  a  complaint 
filed  by  soap  manufacturers  at  to  the  freight 
rate  for  common  soap  promulgated  in  a 
classification  adopted  to  goyem  in  official 
classification  territory,  had  the  power,  in  the 
public  interest,  unembarrassed  oy  any  sup- 
posed admissions  contained  in  the  com- 
plaint, to  consider  the  whole  subject,  and 
the  operation  of  the  classification  in  the  en- 
tire territory,  and  also  how  far  its  going 
into  effect  would  be  just  and  reasonable, 
would  create  preferences,  or  would  engen- 
der discrimination.  Cincinnati,  H.  &  D.  R. 
Co.    ▼.    Interstate    Conmieroe    Commission, 

996 

2.  The  Interstate  Commerce  Commission 
is  acting  within  its  powers  under  the  act 
to  regulate  conunerce  in  ordering  carriers 
to  desist  from  further  enforcing  a  classifi- 
cation by  percentage  of  common  soap  in 
less  than  car-load  lots,  operating  through- 
out official  classification  territory,  which  it 
finds  has  brought  about  a  general  disturb- 
ance in  relations  previously  existing  in  that 
territory,  and  has  created  discriminations 
and  preferences  among  manufacturers  and 
shippers  of  the  commodity,  and  between 
localities  in  such  territory.  Cincinnati,  H. 
dt  D.  R.  Co.  ▼.  Interstate  Commerce  Com- 
mission, 995 

3.  A  concerted  advance  by  interstate  car- 
riers in  the  freight  rate  upon  a  particular 
commodity  may  be  held  unreasonable  and 
unjust  by  the  Interstate  Commerce  Com- 
mission and  by  a  Federal  circuit  court  in 
the  subsequent  proceedings  to  enforce  the 
order  of  the  Commission,  although  such  rate 
may  be  but  a  mere  division  of  a  through 
rate.  Illinois  C.  R.  Co.  v.  Interstate  Com- 
merce Commission,  1128 

4.  Any  supposed  admissions  in  a  com- 
plaint filed  by  soap  manufacturers  with  the 
Interstate  Commerce  Commission  as  to  the 
freight  rate  for  common  soap  promulgated 
in  a  classification  adopted  to  govern  in  of- 
ficial cIas5)iiication  territory  are  ineffectual 
to  deprive  a  Federal  circuit  court,  in  a  pro- 
ceeding to  enforce  an  order  of  the  Com- 
mission directing  the  carriers  to  desist  from 
enforcing  this  classification  as  to  soap  in 
less  than  car-load  lots,  of  the  power  to 
tost  the  validity  of  such  order  by  the  scope 
of  the  act  to  regulate  commerce.  Cincinna- 
ti, H.  &  D.  R.  Co.  V.  Interstate  Conunerce 
Commission,  995 

INTOXICATING  LIQUORS. 

Commerce  in,  see  Commerce,  8-11. 
Due   process   of   law    in   issuing    liquor 
licenses,  see  Constitutional  Law,  9. 
1236 


ISLE  OF  PINB8. 

Ab  foreign  oonntrj 
see  Dutieiy  L 


ISTHMIAN  GANAIk  * 

See  Panama  Canal  Zone. 


Uriff  Uw^ 


JUDGMENT. 

On  appeal,  see  Appeal  and  Bnor.  VL 
Finality  of  dedsion  for  purposes  of  ap» 

pea],  see  AmMal  and  jB^tot,  I.  «. 
Due  process  of  law  in  rendering  ncv 

judgment  after  term,  aee  Constits- 

tional  Law,  29. 
Deficiency  judgment  in  forecloemr  pi^ 

ceedings,  see  Mortgage,  1. 

1.  No  Talid  judgment  in  personam  en  to 
rendered  against  a  defendant  wftlunit  pcf^ 
sonal  service  upon  him  in  a  court  of  eoa- 
petent  jurisdiction,  or  waiver  of  ■nmmoM^ 
and  voluntary  appearance  Uierein.  Cbrk 
V.  Wells,  138 

2.  The  final  decree  of  a  Federal  cimil 
court  in  the  proceedings  prosecuted  vadtf 
the  act  of  February  4,  1887  (24  Stat,  at  L 
379,  chap.  104,  U.  S.  Comp.  Stat.  1901,  pi 
3154),  9  16,  after  action  by  the  Interrtsu 
Commerce    Commission    declaring    an   ia- 
creased  freight  rate  to  be  unreasonable,  nsy 
direct  an  order  of  reference  to  the  standi^f 
master  of  the  pleadings  and  cTidence  in  tk 
cause,  with   instructions  to   ascertain  thi 
sum  of  the  increase  in  ratea  paid  since  thf 
rate    went    into    effect,   where   defendsau 
stipulated  in  open  court  that.  In  case  esa- 
plainants  prevailed,  a  decree  of  restitvtioa 
might  be  made.     Southern  R.  Co.  t.  Tiit, 

IIM 

3.  The  objection  that  the  diatriet  eoeit 
of  the  United  States  for  the  district  of  Por- 
to Rico  should  not  have  ^ven  a  moBcy  de- 
cree in  a  suit  by  the  wife  to  obtain  thf 
liquidation  of  the  community  ia  not  a  Tahi 
one,  where  the  rights  of  the  wife  arise  da- 
ply  from  an  increased  value  of  property  or 
assets  brought  by  the  husband  to  toe  asr- 
riage,  or  as  a  result  of  the  falling  Into  the 
community  of  the  revenuea  of  the  property 
of  the  husband.    Garrozi  t.  Dastaa,         Sii 

4.  A  decree  of  the  Choctaw  and  Chicka- 
saw citizenship  court  in  the  test  case  sgsiMt 
ten  persons  who  had  been  admitted  to  citi- 
zenship  or  enrolment  by  the  United  States 
courts  in  the  Indian  territory,  Taeatiag.  fsr 
certain  irregularities,  the  JodgmsBts  sf 
those  courts,  is  binding  on  a  person  siai- 
larly  situated  who  was  not  made  a  party, 
but  who  did  not  avail  hinaelf  of  UsMivi* 
lege,  under  the  act  of  July  1,  19Qt  (II 
SUt.  at  L.  641,  chap.  1362),  to  tranate  Us 
individual  case  from  the  territorial  eovt 
to  the  dtiaenahip  court,  but  ehoee  to  alidi 
the  outcome  of  toe  eaae  agi^ut  tke  tea  np- 

.    waUaeeT.Adaas, 
517 

5.  Notice  of  the  frand  in  neomiii  a 
I  limimnee  wM 


resentatives  of  hb  elaM.    wallaeeT. 


judgment  on  a  poli^  of' life  j 
induces  the  payment  into  oowt  of  the 
amount  of  recoTciy,  out  of  whiA  the  d«fc 
of  court  pays  oyer^  the_  nnM  enDed  te  in 

Hi  & 


JUDGME^TT. 


«eTt&iii  ftAiignmeDti  by  way  of  contingent 
fe«B  for  pTofeBBional  BerviceB  in  <»llecting 
the  inaura-ace,  cannot  be  established  by  the 
mere  fact  that^  while  the  aesi^eea  held  an 
interest  in  the  poJiey  only,  they  were  as- 
ligneeit  of  a  chose  in  action^  and  took  it 
■ubject  to  the  equJtiea,  Fidelity  Mut.  L. 
IBS*  Co,  V.  Clark,  91 

t.  Kotiee  of  the  denial  of  the  death  of 
the  insured  in  the  aniwer  in  an  action  on  a 
poliey  of  insurance  is  not  notice  of  the 
fraud  in  recovering  judgment  on  the  policy 
while  the  insured  was  aliye  which  will  im- 
peach such  judgment  as  to  the  parties  to 
whom  the  clerk  of  court  pays  over,  out  of 
the  money  paid  into  court  in  satisfaction  of 
much  judgment,  tbe  sums  called  for  in  cer- 
tain assignments  of  an  interest  in  the  policy 
by  way  of  contingent  fees  for  professional 
services,  rendered  in  good  faith  in  oollect- 
Ing  the  insurance.  Fidelity  Mut.  L.  Ins,  Co. 
V,  Clark,  SI 

CoDcluslTeness  generally. 

ConcloBiveness   of   judgment   of   court- 
martial,   sec  Courts -Martial* 

7.  A  final  decree  of  a  Federal  circuit 
eourt  in  favor  of  defendant  in  a  patent  in* 
fnngement  suit  entitles  him  to  continue 
the  business  of  manufacturing  and  selling 
throughout  the  United  States  the  alleged 
Infringing  article,  free  from  all  interference 
by  the  complainant  by  virtue  of  the  patent 
alleged  to  have  been  infringed.  Kessler  v. 
Eldred,  1065 

6.  Defendant's  rights  under  a  final  de- 
cree in  his  favor  rendered  by  a  Federal  cir- 
iniit  eourt  in  a  patent  infringement  suit  are 
violated  by  the  action  of  the  complainant 
therein  in  thereafter  ftling  a  bill  against 
one  of  the  former's  custometB  for  an  alleged 
infringement  of  the  piileut  ftn  account  of 
the  use  or  sale  of  the  same  arlide  passed 
upon  in  the  prior  suit.     Kessler  w  Eldred, 

10B5 

9.  A  recital  in  a  dvcr&e  for  the  sale  of 
lands  for  unpaid  levei'  taxes  tlint  the  non- 
resident uefeiidants  were  "severally  con- 
structively summoned  bj  publication  .  . 
,  proof  of  which  has  been  prcviotisly  filed 
herein'*  is  cnnclnisive  as  atrEiiiiBl  a  collateral 
attack  ba5i(vl  on  the  object iun  that  there 
was  no  Rullirient  proof  of  publication  of  the 
warning  ord^r  or  notice  filed  or  produced 
in  court  when  the  decree  was  made,  where, 
under  the  local  procedure,  the  entry  of  a 
warning  order,  even  if  required*  is  not  ju^ 
nsdiciionaL     Ballard    v.    Hunter,  461 

10.  The  jurisdiction  of  a  tpiritorial  court 
to  order  a  sale  of  property  by  a  receiver  ap- 
pointed in  an  earlier  action  Without  for- 
mall  J  extentlin*^  the  receivnrship  to  the  suit 
in  which  thp  decree  of  sale  was  made  can- 
not be  coliaterally  attacked  by  a  party  to 
such  suit  after  im successfully  prosecuting 
appeals  to  both  the  territorial  supreme 
court  and  the  Supreme  Court  of  the  Uiiit*^d 
States^  in  which  the  jurisdictinnal  questiim 
was  not  presented.  Gila  B**nd  Reservoir  & 
Irrig,   Co.    v.   Gila   Water   Co.  8(11 

11.  A    decree    dividing    the    damage    sus- 


tained by  two  vessels  be!d  in  default  for  & 
collision^  but  refusing  to  divide  the  dam- 
ages to  cargo,  because  that  queetion  was 
not  open  under  the  pleadings,  does  not  pre* 
vent  the  vessel  which  has  been  compelled 
to  pay  the  entire  cargo  damage  from  bring- 
ing a  libel  in  admiralty  against  the  other 
vessel  to  enforce  contribution*  Erie  R.  Co. 
V.  Erie  &  W.  Transp,  Co,  450 

12.  A  decree  en  joining  a  municipality,  at 
the  suit  of  a  waterworks  corapanv,  frctm 
building  its  own  waterworks*  or  denying 
liability,  or  refusing  to  pay  the  water  rent- 
als contracted  for,  is  not  conclusive  as  tft 
the  right  of  the  TOunieipality  to  regulate 
water  rates  charged  to  private  consumers 
under  a  law  passed  long  after  the  bill  wa» 
filed,  even  If  it  could  be  said  that  the  plead- 
inga  put  in  issue  the  reasonableness  of  thft 
rates  then  charged.  Vicksburg  v,  Vicks- 
burg  Waterworks  Co.  IISS 

13.  A  decree  rendered  on  demurrer,  dis- 
missing, on  the  merits,  a  suit  to  establish 
a  trust  in  certain  lands  in  favor  of  a  rail- 
way company,  which  set  up,  as  a  basis  of 
its  alleged  title  in  fee  simple*  the  railroad 
land  grant  act  of  July  2,  1864  (13  Stat,  at 
L.  365»  chap.  217),  prevents  the  successor  in 
interest  of  such  railway  company  from  as- 
serting, in  an  action  of  ejectment  involving 
the  same  property,  brought  by  the  defend- 
ant in  the  former  suit,  that  such  company 
had  acquired  title  under  the  act  of  March 
3,  1S76  (18  Stat,  at  L.  4S2,  chap.  152.  U.  S. 
Comp.  Stat,  1901,  p.  1668),  or  under  the 
state  statute  of  limitations.  Northern  P. 
R.  Co,  V.  Slaght,  738 
Northern  P.  R,  Co.  v.  Slaght,  742 

14*  A  judgment  lustalning  a  demurrer  to 
the  petition  in  an  action  by  a  creditor  of  a 
national  bank  against  the  directors,  because 
the  court  was  of  the  opinion  that  the  peti- 
tion only  stated  a  right  to  recover  for  vio- 
lations of  the  national  bank  act,  causing 
damage  to  the  bank  as  such,  the  right  to 
recover  for  which  was  an  asset  of  the  bank, 
enforceable  only  by  its  receiver,  is  not  a 
bar  to  a  recovery  in  another  action  between 
the  same  parties  under  a  petition  which 
sets  up  a  right  to  recover  for  the  individu- 
al loss  suiTered,  as  distinct  from  the  right 
of  the  bank.    Ystes  v.  Utica  Bank,        1015 

Foreign  Jndginent«. 

Due  process  of  law  in  enforcing  foreign 
judgment,  see  Constitutional  Law, 
3. 

Burden  of  proof  in  action  on,  see  Evi- 
dence, 4. 

15.  The  jurisdiction  of  the  court  render- 
ing a  judgment  or  decree  is  open  to  inquiry 
under  proper  averments^  where  its  conclu- 
siveness is  questioned  in  a  court  of  another 
state.  Old  Wayne  Mut.  L.  Aaso.  v.  Mo- 
Donough,  ^^ 

16,  Want  of  junsdiction  to  set  aside  a 
judgment  after  the  term,  and  render,  with- 
out notice,  a  new  and  different  judgment,  is 
Eivailable  as  a  defense  to  an  action  on  such 
judgment  in  a  foreign  jurisdiction,  what- 
ever remedy  the  local  practice  may  afford  a 
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person  against  whom  judgment  is  rendered 
m  his  absence  and  without  his  knowledge. 
Wetmore  v.   Karrick,  746 

Full  faith  and  credit. 

17.  A  judgment  of  the  Supreme  Court  of 
the  United  States  to  the  effect  that  a  policy 
of  fire  insurance  could  not  be  recovered  up- 
on as  it  stood  nor  be  helped  out  by  any 
doctrine  of  the  common  law  is  not  denied 
full  faith  and  credit  by  an  adjudication  of 
a  state  court  that  such  judgment  is  not  a 
bar  to  a  suit  in  equity  to  reform  the  policy 
so  that  it  will  express  consent  to  concur- 
rent insurance,  and  to  recover  upon  such 
policy  as  reformed.  Northern  Aissur.  Ck>. 
▼.  Grand  View  Bldg.  Asso.  109 

JUDIOIAIi  NOTICE. 

See  Evidence,  1. 

JUDICIAL  SALE. 

Evidence  of  ratification  of  illegal  sher- 
iff's sale,  see  Evidence,  8. 
Foreclosure  sale,  see  Mortgage,  1,  2. 

1.  A  railway  company  and  its  receiver 
did  not,  by  building  outside  its  right  of 
way  through  the  Indian  territory,  lose  the 
right  to  assert  that  a  sheriff's  sale  to  en- 
force a  forfeiture  to  the  Choctaw  Nation,  so 
incurred  was  invalid  because  made  on  cred- 
it, in  clear  violation  of  the  Choctaw  law  of 
October  30,  1888,  under  which  the  sheriff  as- 
sumed to  sell.     Walker  v.  McLoud,       495 

2.  Ratification  by  the  general  council  of 
the  Choctaw  Nation  of  a  sheriff's  sale  to 
enforce  a  forfeiture  incurred  by  a  railway 
company  by  reason  of  its  erection  of  build- 
ings outside  its  right  of  way  through  the 
Indian  territory,  which  sale,  because  made 
on  credit,  was  a  clear  violation  of  the  law 
under  which  the  sheriff  assumed  to  sell,  was 
not  accomplished  by  subsequent  legislation 
which  appropriates  money  to  defend  the 
Nation  in  all  suits  "in  any  manner  relative 
to  the  full  and  complete  execution  of  the 
laws  of  the  Choctaw  Nation  by  the  sheriffs 
of  each  and  every  county  in  the  confiscation 
of  the  property  of  noncitizens  who  are  now 
occupying  lands  or  buildings,  or  who  may 
hereafter  occupy,  not  in  conformity  to  the 
laws  of  the  Choctaw  Nation."  Walker  v. 
McLoud,  405 

JURISDICTION. 

Of  courts  generally,  see  Courts. 

Appellate  jurisdiction,  see  Appeal  and 
Error. 

Admiralty  jurisdiction,  see  Admiralty. 

Jurisdictional  question  as  sustaining 
direct  review  of  circuit  or  district 
court  jud^nnents,  see  Appeal  and 
Error,  12-14. 

Conflict  of  jurisdiction  between  state 
and  Federal  courts,  see  Admiralty; 
Bankruptcy,  1:  Courts.  14-19. 

Lack  of,  ns  justifying  disobedience  of 
order  stayinf^  proceedings,  see  Con- 
tempt. 1. 

Of   court 8 -martial,   see   Courts-Martial, 
2. 
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Presumption  as  to,  tee  Evidenee,  S. 

Lack  of,  as  ground  for  relief  by  hafaaM 
corpus,  see  Habeas  Corpua,  8-5. 

Validity  of  judgment  in  permmmm  ren- 
dered without  personal  service,  ice 
Judgment,  1. 

Conduslveneas  of  judgment  as  to  in- 
riadietiony  see  Judgment,  10,  15, 16. 

Of  territory  over  land  not  open  to  set- 
tlement, see  Territories. 

JURISDIOTIONAIi  AMOITNT. 

Am  controllinff  appellate  jurisdietioa, 
see  Appeu  and  Error,   17,  18.  21 

To  sustain  original  jurisdiction,  sst 
Courts,  9,  10. 

Sufficiency  of  evidence  respeetio^  see 
Evidence,  IL 

JURY. 

Province  of  court  and  jurv,  see  Trial, 
2,3. 

KANSAS. 

Rights  of,  in  waters  of  Arkansas  riffr, 

see  Waters,  1,  2. 
Right  to  enjoin  Colorado  from  dirert- 

ing  Arkansas  river,  see  Injunction 

2. 

LACHES. 

See  Limitation  of  Aetiona,  2,  1 


LAND  DEPARTMENT. 

Control    of    public    lands. 
Lands. 
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LANDLORD  AND  TENANT. 

1.  Rent  after  re-entry  cannot  be  iMOf- 
ered  by  the  lessors  unless  a  reasonablt  ef- 
fort has  been  made  to  relet  the  pmuMs 
where  the  lease  providea  that  after  re-«B' 
try  for  breach  of  any  covenant  the  lesion 
"may,  at  their  discretion,  relet  the  pr«- 
ises,  at  the  risk  of  the  lessee,  who  ihsD 
remain,  for  the  residue  of  said  tena,  it- 
sponsible  for  the  rent  herein  reserved,  ui 
shall  be  credited  with  anoh  anooBts  oil} 
as  shall  be,  by  the  leaaon,  aataally  ntl*  . 
ized."     International  Tnut  Co.  t.  Weeki 

m 

2.  A  court  of  equity  cannot,  in  tke  car 
cise  of  its  general  power  to  nlieve  inm  i 
forfeiture,  endow  a  tenant  with  the  rfgi 
to  create,  at  the  risk  of  tho  owner,  a  eo» 


test  involving  the  validity  of  an  imiHB- 
able  tax  sale,  for  the  purpose  of  ntvlMiiA 
tenant  the  right,  if  the  tax  tttlo  ba  Mi  ii- 
valid,  to  pay  the  tana  and  thna  to  nttmi 
of  a  forfeiture  for  hb  hnneh  of  Ui  aom- 
nant  to  pay  such  taxaa.   Kaan  t.  Kim»  V^ 

3.  Equity  will  not  reUam  from  tki  fM^ 
feiture  of  a  lease  for  tto  breach  by  a  tM- 
ant  of  his  covenant  to  pny  tto  taiw  « 
any  theory  that  Ua  dofault  wm  dna  to  tit 
misleading  conduct  of  tto  landlord  or  toUi 
own  temporanr  ormifl^  wtonm  tto  Ui^ 
mony  conclusively  deaonatimtaa  tto  !■* 
ant's  gross  negliganea.    Kuu  t.  Kta^  Si^ 

4.  Relief  from  a  fdrfoltora  of  a  1mm,  ^ 
eurred  by  a  tonant  beoaiiN  off  Ui  bnmb  ti 
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his  covenant  to  pay  the  taxes^  tmimot  be 
given  by  a  court  of  or|itity  on  the  ground 
of  accident  or  mistake,  where  the  relief 
sought  cannot  be  aflforded  without  subject- 
ing the  lessor  to  the  peril  of  eonteating  the 
validity  of  an  outstanding  prima  facie  ir- 
redeemable tax  title.    Kann  v.  King,      360 

6.  The  purchase  of  ft  irredeetxiable  tax  ti- 
tie  with  a  view  to  secuHog  a  lease  of  the 
property  is  not  such  a  fmud  on  the  tenant 
in  possession  as  entitles  him  to  relief  in 
equity  from  a  forfeiture  of  the  lease  for  a 
breach  of  his  covenant  to  pay  the  taxes, 
Kann  v.  King,  360 

6.  The  act  of  the  laiidlord  in  accepting  a« 
a  new  tenant  the  purchaser  of  an  irredeem- 
able tax  title  to  the  property  is  not  such  a 
fraud  on  the  tenant  in  posses  a  ion  as  enti- 
tles him  to  relief  in  equity  from  a  forfeit- 
ure of  the  lease  for  his  breach  of  his  cove- 
nant to  pay  the  taxea,^ — eapeciaily  where 
the  landlord  offered  to  condone  the  forfeit- 
ure if  the  tenant  would  coram ence  proceed- 
ings to  have  the  outstanding  tax  title  de- 
clared invalid,  and  would  secure  the  land- 
lord from  loss  in  the  event  that  such  title 
should  be  sustained,  which  offer  the  tenant 
declined.    Kann  v.  King,  360 

liEASE. 

See  Landlord  and  Tenant. 

lilBEL. 

To  enforce  contribution,  see  Admiralty, 
1. 

lilBERTY. 

See  Constitutional  Law^  ^, 

lilCKXSE. 

Due   process   of   law   in    issuing  liquor 
licenses,  see  Constitutional  Law,  fl. 

LIEX. 

Equitable     lien,     see     Bankruptcy,     4j 
Mortgage,  3. 

LIMITATION  OF  ACTIONS. 

1.  The  two  years'  1 1  mi  tut  ion  prescribed 
by  U.  S.  Rev.  Stat.  §  o'lj?,  for  suiLa  between 
an  assignee  in  bankruptcy  and  a  person 
claiming  any  adverse  iutfre^jt  touching  any 
property  or  rights  of  pmperty  transferiible 
to  or  vested  in  such  a!-?ignee  is  not  applica.- 
ble  to  adverse  claimn  arising  out  of  an 
equitable  attachment  and  an  assignment  of 
the  bankrupt's  interest  undt^r  a  testamen- 
tary trust,  where  both  attuiiiment  and  as- 
signment were  subsequ<."[ii  to  Uie  as'^ignment 
in    bankruptcv.     Ilamnujiid    w    Whittredgf, 

600 

2.  The  limitation  of  live  years  preaeribed 
by  r.  S.  Rev.  Stat.  ^  1017,  U.  S.  Comp, 
Stat.  1901,  p.  727,  for  any  '*siiit  or  prose- 
cution for  any  penally  or  ff>rfcitnre,  pe- 
cuniary or  otherwise,  jicfi'iiing  under  tb,f:> 
laws  of  tiie  I'nited  Stali^s."  docs  not  apply 
to  thn  action  for  throrfrkjd  damages  for  in- 
jury to  "business  or  property,"  autborJKed 
by    the    antitrust  act   of   July    2,    1890    (26 


Stat,  at  L.  20  9s  chap.  647,  U.  S.  Comp.  Stat 
1901,  p.  3202),  I  Ti  in  cases  of  violations  ol 
that  act.  Chattanooga  Foundry  &  Fipa 
Works  T.  Atlanta,  241 

3.  The    ten    yearft'    limitation    prescribed 

by  Tenn.  Code,  §  277  6 »  for  "all  other  cases 
not  expressly  provided  for,"  rather  than  the 
one  year  limitation  prescribed  bf  |  2772 
for  "statute  penalties/'  or  the  tbree  years 
limitation  prescribed  by  I  2773  for  injurlee 
to  personal  or  real  property,  governs  an  ae^ 
tlon  lor  tbrtsefold  damages  for  injury  to 
"business  or  property*'  brought  under  the 
antitrust  act  of  July  2,  1800  (26  Stat,  at  Ll 
209,  chap.  047,  U.  8.  Comp,  Stat  1001,  p. 
3202)  J  I  7,  in  which  the  right  of  recovery  It 
based  on  the  excessive  price  for  iron  water 
pipe  which  a  municipality  was  led  to  pay 
by  reason  of  an  ilJegal  arrangement  between 
the  members  of  a  trust  or  combination 
formed  in  violation  of  that  act.  Chattanoo- 
ga Foundry  &  Pipe  Works  v,  Atlanta,      241 

4.  A  proceeding  in  mandamus  cannot  be 
deemed  to  be  governed  by  the  limitations 
prescribed  by  Okla.  Code,  |8  18^  23,  for  civil 
actions,  in  view  of  the  provision  of  I  6^4  of 
sucb  Code,  that  pleadings  in  mandamus  art 
to  be  construed  and  may  be  amended  and  is- 
sues joined  and  the  proceedings  bad  in  tbi 
same  manner  as  in  a  civil  action,  and  of 
the  declaration  in  I  687,  that  writs  of  man- 
damus may  not  be  issued  where  there  is  a 
plain  and  adequate  remedy  in  the  ordinary 
course  of  law.     Duke  v.  Turner,  661 

6,  The  limitation  of  the  right  to  bring 
an  action  against  a  stockholder  for  a  debt 
of  the  corporation  to  two  years  after  he 
has  ceased  to  be  a  stockholder,  which  is 
made  by  N,  Y.  Laws  1892,  chap.  68S,  4  55, 
is  not  applicable  to  a  suit  to  enforce  the 
liability  of  a  stockholder  in  a  foreign  cor- 
poration.    Bernheimer  v.  Ckm verse,        1163 

6,  A  cause  of  action  to  enforce  the  lia- 
bility of  a  stockholder  under  the  Minnesota 
Constitution  and  laws  does  not  accrue  so  as 
to  start  the  running  of  the  six  years*  limi- 
tation prescribed  by  N.  Y.  Code  Civ.  Proc 
g  382,  until  the  receiver  of  the  corporation 
can  sue  upon  the  assessment  after  the 
stockholder  has  failed  to  pay  as  required 
by  an  order  of  court*  Bernheimer  v*  Con- 
verse,  1163 

7-  A  state  statute  of  limitations  for  the 
recovery  of  real  property  does  not  begin 
to  run  in  fav^or  of  a  railway  company  as 
against  a  settler  under  the  homestead  laws 
of  the  United  States  until  patent  bi^  issued. 
Northern  P.  R.  Co.  v.  Slaght,  73S 

Northern  P.  R.  Co,  v,  Slaght,  742 

Laches. 

8.  Mandamus  to  compel  the  levy  of  a 
tax  to  satisfy  municipal  warrants  will  not 
be  refused  on  the  theory  that  the  relators 
have  slept  upon  their  rights  for  an  unrea- 
:^onable  time,  to  the  prejudice  of  the  rights 
of  respondents,  or  of  other  interested  per- 
s^ons,  where,  in  some  form^  legal  proceedings 
for  the  collection  of  these  warrants  have 
been  prosecuted  by  various  holders  in  differ- 
ent courts  up  to  the  conunencement  of  the 
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mandamiiB   proceedings,   without   beneficial 
results.    Duke  ▼.  Turner,  652 

9.  The  state  of  Georgia  has  not  been 
guilty  of  such  laches  as  bars  her  right  to  in- 
junctive relief  against  the  pollution  of  air 
over  larce  tracts  of  her  territory,  and  the 
destruction  of  forests  and  vegetable  life 
therein  by  sulphurous  gases  discharged  by 
foreign  corporations  from  their  works  in 
Tennessee,  where  such  conditions  have  not 
obtained  until  recent  years,  and  the  dis- 
missal, without  prejudice,  of  a  similar  bill 
filed  in  1904,  was  due  to  the  mistaken  belief 
that  changes  in  the  process  of  manufacture 
then  in  progress  would  remove  the  evil. 
Georgia  v.  Tennessee  Copper  Co.  1038 


LIMITING  LIABILITY. 

Of  carrier  for  loss  by  fire,  see  Carriers, 
1. 


LIQUIDATED  DAMAGES. 

See   Damages. 

LIS  PENDENS. 

1.  A  suit  in  equity  to  enforce  a  judg- 
ment upon  real  property  which,  though 
standing  upon  the  public  records  in  the 
name  of  another  than  the  judgment  debtor, 
is  alleged  to  have  been  paid  for  with  his 
money,  resulting  in  a  decree  that  such  judg- 
ment debtor  is  the  owner  of  the  equitable 
and  beneficial  title,  is  within  the  scope  of 
the  Porto  Rico  mortgage  law,  art.  42,  which, 
in  order  to  protect  innocent  purchaserd 
pendente  litCy  provides  for  the  giving  of  a 
cautionary  notice  in  suits  for  the  owner- 
ship of  real  property  or  for  the  creation, 
declaration,  modification,  or  extinction  of 
any  property  right.    Romeu  v.  Todd.      1003 

2.  The  local  ntatutory  law  of  real  prop- 
erty requiring  the  givinjj  and  recording  of 
cautionary  notice  of  a  pending;  suit  in  order 
to  aiTect  innocent  third  parties  dealing  with 
the  recorded  owner  is  applicable  to  a  suit 
brought  on  the  equity  side  of  the  United 
States  district  court  of  Porto  Rico,  in  view 
of  the  provision  of  the  act  of  April  12, 
1900  (31  Stat,  at  L.  70,  chap.  101 ),  fi  8.  con- 
tinuing in  force  the  local  laws  not  incon- 
sistent with  the  laws  of  the  United  States, 
although,  by  f  34,  the  district  court  of  the 
United  States  for  Porto  Rico  is  given,  in 
addition  to  the  ordinary  jurisdiction  of  Fed- 
eral district  courts,  jurisdiction  of  all  cases 
oognizant  in  the  Federal  circuit  courts,  with 
power  to  proceed  therein  in  the  same  man- 
ner as  a  circuit  court.     Romeu  v.  Todd. 

1003 

8.  Failure  of  the  clerk  pro()erly  to  in- 
dex amended  declarations  in  ejectment  cov- 
ering additional  property,  which  wen-  duly 
filed  in  his  office,  docs  not  excnsr  the  fail- 
ure of  a  searcher  to  examine  the  files.  Arm-  | 
strong  V.  Ashley,  482  j 

LODE  LOCATION,  | 

See  Mines. 
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BiANDAMUS. 

Limitation  of  actions  in  mandamuf  pro- 
ceedings, see  Limitation  of  Aetiou, 
4. 

Laches  as  bar  to  mandamus,  see  Limita- 
tion of  Actions,  8. 

Original  jurisdiction  of  Federal  eireuit 
court  of,  see  Courts,  II. 

1.  Mandamus,  rather  than  prohibitioii, 
is  the  proper  remedy  where  the  circuit  oouit 
of  the  United  States  refuses  to  remand  to 
the  state  court  from  which  it  was  removed 
a  case  over  which  the  Federal  court  ha«  bo 
jurisdiction.    Ex  parte  Wisner,  264 

2.  Mandamus  will  not  lie  to  oomprl  a 
Federal  circuit  court  to  remand  to  a  sute 
court  a  cause  which  the  circuit  eourt  has 
refused  to  remand  to  the  state  eonrt  be- 
cause of  the  opinion  that  the  ease  pn- 
sents  a  controversy  between  the  icmoriBf 
defendant  and  the  plaintiff  which  can  be 
fully  determined  between  them  without  tlis 
presence  of  the  other  defendants.  Re  Vol 
litz,  lOBl 

3.  The  Secretary  of  the  Interior  vill 
not  be  compelled  by  mandamus  to  approft 
the  relator's  selection,  as  an  adopted  iimb- 
ber  of  the  Wichita  tribe,  of  cerUin  Issdi 
out  of  those  ceded  to  the  United  Ststcs  hj 
the  Wichita  and  affiliated  bands  of 
Indians,  under  the  agreement  of  Jme  i 
1801,  ratified  by  the  aet  of  Marefa  t  IBM 
(28  SUt  at  L.  876,  89&-897,  chap.  188). 
where  the  Secretary's  answer,  though  mA 
in  terms  denying  the  averments  of  the  pe- 
tition as  to  the  relator's  membenUp  ia  thi 
tribe,  alleges  that  he  bad,  on  a  spccififd 
date,  reached  and  announced  a  dceision-thit 
such  relator  was  not  a  member  of  tbi 
tribe,  and  therefore  was  not  entitled  to  ss 
allotment  United  Statea  ez  rcL  West  t. 
Hitchcock,  7U 

MARITIME  LIENS. 

Enforcement  in  state  eourt,  see  Adai* 
ralty,  2rA. 

MARRIAGE. 

Persons  whose  alleged  marriagf  is 
Virginia  might  have  been  invaUd  for  wsH 
of  a  license  had  they  rsmainad  then,  ud 
might  also,  for  want  of 
mony,  have  been  invalid  i 
they  afterwards  resided, 
married  in  New  Jersey,  when,  ■• 
and  wife,  they  took  up  tlicir  mrmMM 
dence  there,  and  Un!d  togetaer  ta 
lation  continuously  in  good  faith  aad  Ofp 
ly  up  to  the  time  of  the  m»M*9  dc^tK  Mf 
regarded  by  themselTes  and  In  tke  OBBMi- 
nity  as  husband  and  wif^  wSam  tMr  •» 
duct  towards  each  otbor  In  tke  ^fs  ef  tt> 
publii:  while  in  New  Jen^,  takfln  In  •» 
nection  with  their  ]       " 


of  a  relMoas  cm- 
i  in  liuTbuBd,  whwi 
d,  must  be  dssMi 


equivalent  in  law  to  a  dsdaimttoo  I7  «■ 
that  they  did,  and  dnrii^  tMr  Joint  Vm 


were  to,  occupy  the  relatioa  of  1 
wife,  which  was  aa  effeetir*  to  eatabliih  tit 
status  of  marriage  In  Nov  Jornj  M  if  ft 
had  been  made  in  words  of  tka  prant  tHM 
afUr  they  became  domidlcd  in  that  stair. 
Traven  t.  Reinhardt»  M 

m.fc 
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VAwrmn  ant*  servant; 

PrioritiM  in  bairkruptcy  prooeedinga  of 
asisign^  claims  for  wftges,  f«e 
Bankruptcy,  13, 

ValMity  of  statute  selecting  mine  own- 
ers aa  a  class  responsible  for  de- 
faulU  of  certain  employees,  «ee 
Constitutional  Law,  45, 

Valldtty  of  statute  impoaing  on  mine 
owners  responsibility  for  defaults 
of  mine  man  age  rs  and  mine  (>?cam- 
iners,  see  Constitutional  t^aw;  50. 

Proximate  caute  of  mine  explosioii,  see 
Proximate  Cause. 

Wh@n  neglrgenee  of  master  is  question 
for  jury;  see  Trial,  3. 

1.  A  Bhovel  car  ii  a  *'car"  irithfn  tlte 
meaning  of  the  act  of  Match  2,  1S93  (27 
Stat,  at  L.  631,  cbap.  196,  U.  8,  Comp.  Stat. 
1001,  p,  3174)  I  2,  requiring  any  car  used  in 
moving  interstate  tra&c  to  be  equipped  with 
an  automatic  coupler,  Scblemmer  v.  Buf- 
falo, R,  Sl  p.  R,  Co.  631 

2.  The  possibility  that  a  railway  em- 
ployee^  while  attempting  to  make  a  eoupHng 
with  a  car  not  equipped  with  an  automatic 
coupler,  aa  required  by  the  act  of  March  2, 
13*^3  (27  Stat,  at  L.  531,  chap,  196,  U.  S. 
Comp.  Stat,  1901,  p.  3174),  I  2,  might  mii- 
calculate  the  height  to  which  he  might  safe- 
ly raise  his  bead,  is  80  inevitably  and  clearly 
attached  to  the  riik  which,  under  I  8  of 
that  8ta.tute,  he  does  not  assume,  &s  to  pre- 
vent a  court  from  holding,  as  a  matter  of 
law,  that  he  was  guilty  of  contributory  neg- 
ligence which  would  defeat  any  recovery 
in  lifting  his  head  a  little  too  high  after 
being  warned  of  the  li anger.  Schlemmer  v. 
BurTalo,    R.   &    P.   R.   Co.  681 

FIi^lit-l>our  law. 

Intentional  violation  of,  see  Criminal 
Law  J  1, 

3.  The  prohibition,  under  penalty  of 
fine  or  imprisonment,  except  in  case  of  ex- 
tmon Unary  emergency,  against  requiring  or 
pi^rniitting  laborers  or  mechanic.=?  emplo^'^ed 
up<:m  any  of  the  public  works  of  the  United 
Stater^  or  of  the  Di^^trict  of  Columbia  to 
work  more  than  eight  hours  each  day,  which 
is  made  hy  the  act  of  August  1,  1892  (27 
Stat,  at  L.  340,  chap,  355,  U.  S,  Comp.  Stat 
I0«n,  p.  2511 },  19  not  repij;,'nant  to  the  Fed- 
eral  Constitution.     Ellis  v.   United  States, 

1047 

4.  Dredging  a  channel  in  Boston  harbor 
ia  not  a  public  work  of  the  United  States^ 
within  the  meaninjsf  of  the  act  nf  August  1, 
1892  (27  Stat,  at  L,  340,  chap.  352,  U.  S. 
Comp,  Stat,  1901,  p.  1^521 ) ,  forbidiiing  a  eon- 
tractor  upon  any  public  work  of  the  United 
Statea,  under  penalty  of  fin<^  or  imprison- 
ment, to  permit  or  require  employees  there- 
on to  work  more  than  eight  bnurs  each  day. 
EIHg  V.  United  States,  1047 

0.  Haaters,  miit^s,  engineers,  firemen ^ 
crane  men,  deck  hands,  and  scow  men  em- 
ploy ^n  I  on  tn;^s,  dredL^ps,  and  srow.-^  used  in 
drfi lilting  a  hiirhor  cduinnrl  are  not  lalKirera 
or  mechanics  within  the  meaning  of  the  act 
ol  August  1,  I6i)2  (27  Stat,  at  L.  340,  chap. 


352p  U.  B,  Comp.  Stat.  IHOI,  p.  2521),  fof^ 
blddiiig  contractor!  upon  any  publie  work  of 
the  United  States  or  of  the  Diitrict  of  C<>1- 
umbia.^  under  peiialty  of  fine  or  impTisoil' 
ment,  to  permit  or  require  laborers  and  me- 
chanics employed  thereon  to  work  more  than 
eight  hours  each  day.  Ellia  y»  United 
SUtea,  1047 

6,  A  delay,  not  entirely  unexpected,  in 
obtaining  the  timber  required  for  the  con- 
it  ruction  of  a  pier  at  the  Roaton  navy  yard, 
does  not  crente  an  "extraordinary  em#r- 
gency,"  within  the  meaning  of  the  excep- 
tion in  the  act  ol  August  1»  1S92  (27  Stat, 
at  L.  340,  chap.  352,  U.  8.  Comp.  StM.  1001, 
p.  2521},  forbidding  a  contractor  upon  any 
public  work  of  the  United  States,  under  pen- 
alty of  fine  or  imprisonment^  to  permit  or  re- 
quire employeea  tbereon  to  work  more  than 
eight  hours  each  day,     Ellis  v.  United  States, 

i04T 

MATERIA  I,ITY, 

Of  evidence,  see  Evidence,  10, 

MAXIMS, 

L  Damnum  absqne  injuria.  Union  Bridge 
Co.  T.  United  States,  523 

2.  Le  mort  saisit  le  Wf.  Cahen  v.  Brew- 
ster, 310 

3.  Mobllia  sequunteF  personam.  Buck  v. 
Beach,  1109 

4.  Res  inter  alios  acta*  Chapman  &  D. 
t^nd  Co.  7,  Bigelow,  953 

Commission  of  broker  for  sale  of  min- 
ing property,  see  Brokers. 

Effect  of  compromise  of  adverse  proceed- 
ings^ see  Compromise  and  Settle- 
ment. 

Proximate  cause  of  eiploaion  of  mine 
gas,  see  Proximate  Cause. 

Validity  of  statute  imposing  on  mine 
owners  responsibility  for  defaults 
of  mine  managers  and  mine  exam* 
iners,  see  Constitutional  Law,  18, 
45,  50. 

1,  The  requirement  of  parallelism  of 
end  lines  of  lode  mining  locations  which  is 
made  by  the  act  of  May  10,  1S72  (17  Stat 
at  L.  91,  chap,  162,  f  2,  U.  S.  Rev.  SUt.  | 
2320,  U.  S,  Comp,  Stat.  1901,  pp.  1424.  1425  h 
cannot  be  deemed  to  apply  where  the  loca- 
tion bad  been  made  at  the  time  of  the  pass- 
age of  tnat  act,  and  the  proceedings  under 
the  act  of  July  26,  1866  (14  Stat,  at  L.  251, 
chap.  262,)  had  then  so  far  advanced  as  to 
exclude  adverse  claims,  in  view  of  the  va- 
rious provisions  of  the  later  act  for  tbt 
protection  of  all  rights  previously  acquired 
under  existing  lavTs,  and  of  the  provision 
of  §  3  of  that  act,  that  prior  locators  shall 
have  "the  exclusive  right  of  possession  and 
enjoyment  of  all  the  surface  included  with- 
in the  lines  of  their  locations,  and  of  all 
veins,  lodes,  and  ledges  throngbout  their 
entire  depth,  the  top  or  apex  of  which  lies 
iiislde  of  such  surface  lines  extended  down- 
ward vertically,  although  such  veins,  lodes, 
or  ledges  may  so  far  depart  from  a  per- 
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pendicular  !n  their  course  downward  ms  to 
extend  ouUide  the  vertical  side  lines  of 
paid  surface  locations."  East  Central  Eu- 
reka Min.  Co.  V.  Central  Eureka  Min.  Co. 

476 

2.  Ri^rhts  in  mining  property  entitled 
to  protection  under  the  act  of  May  10,  1872 
U7   Stat,  at   L.  91,  chap.    152,   fi  2,  U.  S. 

Rev.  Stat.  §  2320,  U.  S.  Comp.  Stat.  1901, 
pp.  1424,  1425),  as  previously  acquired  under 
existing  laws,  exist  where  a  lode  mining  lo- 
cation had  been  made  at  the  time  of  the 
passage  of  that  act,  and  the  proceedings 
under  the  act  of  July  26,  1866  (14  Stat,  at 
L.  251,  chap.  262),  had  then  so  far  advanced 
as  to  exclude  adverse  claims.  East  Central 
Eureka  Min.  Co.  v.  Central  Eureka  Min.  Co. 

476 

3.  An  election  by  the  grantee  of  a  pat- 
ent for  a  lode  mining  claim  to  abandon 
rights  acquired  under  the  act  of  July  26, 
1866  (14  Stat,  at  L.  251,  chap.  262),  can- 
not be  imported  from  the  fact  that  such  pat- 
ent, in  addition  to  granting  such  rights,  also 
purports  to  grant  all  that  would  have  been 
acquired  by  a  location  under  the  act  of  May 
10,  1872  (17  Stat,  at  L.  91,  chap.  152,  fi  2, 
U.  S.  Rev.  Stat.  $  2320,  U.  S.  Comp.  Stat. 
1901.  pp.  1424,  1425).  East  Central  Eureka 
Min.  Co.  V.  Central  Eureka  Min.  Co.      476 

MISTAKE. 

As  ground  for  equitable  relief  against 
forfeiture  of  lease,  see  Landlord 
and  Tenant,  3,  4. 

MONOPOLIES. 

Limitation  of  action  for  three-fold  dam- 
ages under  antitrust  act,  see  Lim- 
itation of  actions,  2,  3. 

The  action  for  threefold  damages  for  in- 
jury to  "business  or  property"  authorized 
bv  the  antitrust  act  of  Julv  2,  1890  (26  Stat, 
at  L.  209,  chap.  047,  U.  S.'Comp.  Stat.  1901, 
p.  3202),  §  7,  in  cases  of  violations  of  that 
act.  may  be  maintained  by  a  Georgia  munic- 
ipal corporation  against  the  foreign  corpo< 
rate  members  of  a  combination  forbidden  by 
tliat  act,  where  the  municipality  was  led,  by 
reason  of  the  illegal  combination,  to  pur- 
chase from  an  Alabama  corporation  at  an 
excessive  price  the  iron  pipe  needed  for  its 
waterworks  system.  Chattanooga  Foundry 
ft  Pipe  Works  v.  Atlanta,  241 

MOODY. 

William  H.,  Appointment  of,  as  Asso- 
ciate Justice.  1195 

MORTGAGE. 

1.  Jurisdiction  to  decree  foredoanre  and 
sale  under  a  mortgage  and  to  enter  a  de- 
ficiency judgment  is  not  defeated  because  of 
the  inability  to  join  all  the  parties  and  to 
sell  all  the  land,  due  to  a  conveyanoe  of  a 
part  of  the  mortgaged  property  to  the  terri- 
tory of  Hawaii,  which  insists  upon  its  im- 
munitv  from  suit.  Kawananakoa  v.  Poly- 
blank,*  834 

2.  A  foreclosure  sale  of  mortgaged  prop- 
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erty  may  be  set  aside  before  eonflmatioB 
upon  the  single  ground  of  inadeqiiacT  e( 
price  if  such  price  is  grossly  dispropoitioB- 
ate  to  the  value  of  the  property.  BaUentTae 
▼.  Smith,  803 

S.  Land  in  the  possessiaB  of  the  trme 
owners,  as  established  by  tlieir  aueeessfnl 
proseeation  of  ejectment  aettrma,  irideh 
were  pending  when  the  defendant  cxecntad 
a  deed  of  trust  of  the  property,  duly  re- 
corded, to  secnre  a  loan  of  money  to  be 
used  in  erecting  improrementa  thereon,  esa- 
not  be  subjected,  at  the  snit  of  the  mort- 
gagee, to  an  equitable  lien  f6r  tha  value  e( 
sudi  improvements,  on  the  tiieoiy  that  nA 
owners  were  charged  with  the  dnty  of  ac- 
tive investigation  to  discover  from  irtMt 
source  the  money  used  in  the  impiofemcati 
was  obtained  and  on  what  aeeurity,  when 
the  mortgagee,  even  if  unaware  of  tte  pcad- 
eney  of  the  ejectment  actions,  had  kaovl- 
edge  that  a  suit  in  equity,  raising  the  qnsi- 
tion  of  the  mortgagor's  title  to  the  pr^ 
ises,  had  been  beffun,  and  dismissed  for 
want  of  prosecution,  without  prejudiea 
Armstrpng  v.  Ashlflj.  481 

NATIONAIi  BANKS. 

See  Banks. 

XATrHAIilZATION. 

Of  parent  as  affecting  stitus  of  wbfK 
child,  see  Aliens. 

NAVY. 

1.  The  two  months'  extra  pay  pwrniri 
for  l^  the  act  of  Hareh  8,  1899  (80  Stat  st 


L.  1214,  chap.  427),  in  favor  of  "o 
enlisted  men  comprising  the  tcmporaiv  fom 
of  the  Navy  duriiw  the  war  with  Spala  vis 
served  creditably  MTond  the  limits  of  thi 
United  States,  and  who  have  heea  or  aij 
hereafter  be  disehaiged."  should  be  eoa- 
puted,  when  awarded  to  a  naval  oOev  ap- 
pointed under  the  act  of  May  4,  18B8  (M 
SUt.  at  Jj.  389.  chap.  234,  U.  8.  Compi  8ML 
1901,  p.  1068),  to  serve  only  dnrii«  the  ess- 
tinuanoe  of  the  exigency  under  whiA  Ui 
services  were  required  in  the  existiig  im^ 
on  the  basis  of  the  pay  he  was  rsesiHm 
when  he  was  detached  from  duty,  aftar  tki 
treaty  of  peace  was  signed,  and  was  oHtni 
home  preliminary  to  Us  diaehaiMi  UaHii 
States  V.  Hits,  114 


2.  A  passed  asaiatant  anigaoa  in  ^ 
Navy,  with  the  rank  of  lieintaBant>  b  m- 
titled  to  the  pay  of  a  aaptala  la  the  Am 
mounted,  in  view  of  the  rtapaaUia  pnsh 
sions  of  U.  &  Bav.  Stat.  8  IIS^U.  &  Cm. 
SUt.  1901,  p.  1089^  asaimilatiM  la  n& 
lieutenanto  in  the  Navy  with  eaptaiM  la  tti 
Army,  of  the  Navy  panoual  act  of  MmI 
3,  1899  (80  Stat  at  L.  1007.  Aapi  4UL  a 
S.  Comp.  Stat  1901.  p.  1072).  8  18,  wUUN 


commissioned 
Navy  to  the 
fleers  of 


officers  of   uis 


of  tti 

Mil- 

la  the  Any. 
and  of  the  aet  of  Joai  7.  1900  (81  SlaLil 
L.  007,  ehap.  809,  U.  &  Oonp.  Slat  M. 
p.  990),  declaring  thai  aaaialaMt  mMmm 
shaU  rank  with  aasiataBl  awie«M  la  Ihi 


Kegi-igenoi^ — Fatekts. 


Army,  who  are  mounted,  since  Coogresa 
must  have  used  the  words  ^'assist^nt  sur- 
geons" as  descriptive  of  the  whole  class  of 
assistant  surgeons,  passed  as  well  n^  those 
not    passed.    United    States    v,    Farenholt, 

1036 

mSGIilGENCE. 

As  cause  of  collision  with  government 
breakwater,  see  Co  U  is  Ion. 

Ck)ntributor7  negligence,  see  Master  and 
Servant,  2. 

Liability  of  pilots  for  each  other's  negli- 
gence, see  Pilots. 

Proximate  cause  of  explosion  of  mine 
gas,  see  Proximate  Caiue. 

When  question  for  jury,  gee  Trial,  3. 

NEGOTIABIiE  INSTRU^IENTS. 

Given  for  patent  right s^  see  Patentfl^  4, 
5. 

NEGROES. 

Civil  rights  of,  see  Civil  Rights. 

NOTES  (Editorial)  INDEX  TO. 

Appeal;  necessity  of  color  of  merit  in  Fed- 

eral    question    to    sustain    u-rit    of 

error  to  state  court.  231 

Error  to  state  courts  in  cases  involving 

questions   of   due    process   of    law. 

121 
Error  to  state  courts  in  cases  presenting 
questions  of  impairment  of  contract 
obligations.  619 

Federal  questions  as  sustaining  appel- 
late jurisdiction  of  Supreme  Court 
of  United  States  over  territorial 
s  11  pro  me  courts.  254 

The  appellate  jurisdiction  of  the  Federal 
Supreme  Court  over  the  District 
of  Columbia  courts.  2C0 

Appellate  jurisdiction  of  Federal  Su- 
preme Court  over  Porto  Rican 
courts.  369 

Banks;  pledgee  as  shareholder  In  national 
bank.  423 

Commerce;   inspection  laws  as  reflations 
of  commerce.  78 

Local  transportation  of  goods  aa  part  of 
interstate  or  forei;i:n  ehipment.    540 
Landlord  and  tenant;   landlord'a  duty  to 
relet  on  defaulting  tenant's  account. 

224 

NOTICE. 

Necessity  to  afford  due  process  of  law, 
see  Constitutional  LnWj  25-29. 

Equal  protection  of  the  laws  in  pro- 
viding for  notice  to  Tiotiresidt'tits  in 
proceedings  to  enforce  levee  ta^^es, 
see  Constitutional  Law^  38. 

Of  fraud  in  recovering  Judgmeiitj  see 
Judgment,  5,  6. 

As  giving  rise  to  equitable  lien  in  favor 
of  mortgagee  for  improvementa,  se*- 
Mortgage,  3. 

NUISANCE. 

Injunction  against,  see  Injunction. 


OFFICERS. 

Judges  of  superior  court  of  West  Florid* 
BM  public  office ri,  see  Private  Land 
Claims/  2. 

Compensation  of  land  ofUcers.  see  Public 
Lands,  S,  4. 

OKIj.\HOMA. 

Jurisdiction  over  land  not  open  to  aettltt- 
ment,  see  Territories. 

PANAMA  OANAIj  ZONM. 

i.  Subsequent  ratification  hy  CongresH  it 
a  sufficient  answer  to  the  contention  that 
the  title  of  the  United  States  to  the  Isth- 
mian or  Panama  Canal  Zone  was  not  ac- 
quired as  provided  in  the  act  of  June  2B, 
1902  (32  Stat,  at  L.  481,  chap.  1302,  U.  SL 
Comp.  Stat,  Supp.  1905,  p.  707),  by  treaty 
with  the  Republic  of  Colombia,  Wilgon  v, 
Shaw,  361 

2.  Congress  has  power  to  construct  the 
Panama  canal  in  the  territory  acquired  hj 
the  treaty  of  November  18,  1903  (33  Stat 
at  L,  2234 ) ,  with  the  Republic  of  FaDama, 
Wilson  V.  Shaw  J  $51 

3.  The  title  of  the  United  States  to 
the  iBthmian  or  Panama  Canal  ^one  under 
the  treaty  of  November  18,  1903  (33  StaL 
at  L.  2234),  with  the  Republic  of  Panfima, 
is  no  lesA  perfect  because  of  the  omission 
from  that  treaty  of  some  of  the  technical 
terms  uj9ed  in  ordinary  convey ances  of  real 
estate.    Wilson  v,  Shaw,  S51 

4.  Failure  to  define  the  exact  boundary 
of  the  Isthmian  or  Panama  Canal  Zone  in 
the  treaty  of  Noyember  IB,  1903  (33  StaL 
at  L.  2234),  with  the  Republic  of  Panama* 
does  not  afTett  the  title  of  the  United  States, 
where  the  description  is  aufhcient  for  identi- 
fication, and  the  boundaries  have  been  practi- 
cally identified  hy  the  ooneurrent  action  of 
the  two  nations  alone  interested^  Wilfton  Y, 
Shaw,  MI 

PAROL  EVIIIENCE. 

See  Evidence,  T. 

PARTIES. 

Territory    as  defendant   in   forecloaun 

proceed ingSp  see  Mortgage,  1. 
To  bill  of  review,  see  Review. 

PARTNERSHIP, 

Insumnee  on  life  of  partner  as  asset 
of  bankrupt  partnership  estate,  lea 
Bankruptcy,  8. 

PATENTS. 

Remedy  in  equity  to  prevent  suing  cus- 
tomers for  jnfrifjgemetit  of  patent, 
see  Equity. 

Estoppel  by  assuming  defense  of  in* 
fringement  suit,  see  Estoppel. 

1.  The  claims  of  the  Hay  den  patent  No, 
700,919,  for  an  improvement  in  a  spriDg-baU 
ance  computing  scale,  must  he  deemed  to  ba 
limited  to  the  Specific  means  shown  for 
translating  the  Tertical  movement  of  tha 
runner  into  the   rotary   movement   of  the 
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Tertical  inner  computing  cylinder,  in  view 
of  the  action  of  the  Patent  Office  in  requir- 
ing, as  a  means  of  saving  the  first  claim, 
tiiat  such  claim  call  for  a  *'st>ring-supported. 
load-bearing,  and  cylinder-revolving  rod," 
and  "connecting  means  between  rod  and 
computing  cylinder"  to  secure  the  rot  in- 
movement  of  the  inner  cylinder,  in  which 
action  the  applicant  acquiesced,  though 
"without  prejudice  to  the  claims  which  re- 
main." because  "the  allowed  claims  appear 
to  cover  the  invention  as  it  would  be  con- 
■tntcted  in  practice,"  and  in  view  of  the  state 
of  the  art,  which  shows  that  the  elements 
of  invention,  broadly  considered,  were  pre- 
viously disclosed  in  horizi)ntal  machines, 
and  that  the  idea  of  vertical  construction 
was  old.  Computing  Scale  Co.  v.  Automatic 
Scale  Co.  645 

2.  Infringement  of  the  claims  of  the  Hay- 
den  patent,  700,919,  for  an  improvement  in 
spring -balance  computing  scales,  does  not 
result  from  the  use  of  a  scale  in  which  the 
downward  movement  of  the  load  accom- 
plishes the  rotary  movement  of  the  inner 
computing  cylinder  by  other  mechanism  than 
the  suspended  rod  with  its  spiral,  which, 
with  its  connection  with  the  cylinder,  is  the 
essential  element  of  the  Hayden  invention. 
Computing  Scale  Co.  v.  Automatic  Scale  Co. 

645 

3.  An  appeal  from  a  decision  of  the  pri- 
mary examiner  upon  a  motion  to  dissolve 
an  interference,  holding  that  the  partv  had 
the  Tiffht  to  make  the  interfering  claims, 
may  be  prohibited  by  the  rules  of  the  Pat- 
ent Otiice  without  infringing  the  right  of 
appeal  in  interferences  given  bv  U.  S.  Rev. 
Stat.  §§  4S2,  483,  4904,  4909.  U.  S.  Comp. 
Stat.  1901,  pp.  272,  3389,  3390  since  the  ap- 
peal therein  provided  for  must  be  deemed 
limited  to  final  decisions  upon  the  question 
of  priority  of  invention  which,  under  these 
statutes,  is  the  sole  question  for  determina- 
tion in  interference  cases.  United  States 
ex  rel.  Lowry  v.  Allen,  281 
State  regulation  of  sale. 

4.  The  requirement  that  a  negotiable  in- 
strument taken  on  a  sale  of  rights  under  a 
patent  shall  show  on  its  face  for  what  it 
was  given,  or  be  void,  which  is  made  by 
Kirhy's  (Ark.)  Dig.  f  513,  does  not  violate 
U.  S'.  Const,  art.  1,  §  8,  granting  to  Con- 
gress the  right  to  secure  to  inventors  the 
exclusive  right  to  their  discoverv.  nor  U. 
S.  Rev.  Stat.  §  4898,  U.  S.  Comp.  Stat.  1901. 
p.  3387,  authorizing  written  assignments  of 
patents  or  interests  therein,  which  shall  be 
void  as  against  subsequent  purchasers  un- 
le:^3  recorded  in  the  Patent  Office.  John 
Wtmds  &  Sons  v.  Carl,  219 

5.  The  regulation  of  the  sale  of  patent 
ri:;:its  made  by  Kan.  Laws  1889,  chap.  182, 
wliiiMi  compels  one  selling  a  patent  right  in 
any  county  in  the  state  to  file  with  the  clerk 
of  .such  county  an  authenticated  copy  of  the 
letters  patont.  together  with  an  affidavit  of 
th'^  «^»?nuinene3s  of  the  letters  patent  and  as 
to  other  matters,  and  provides  that  any 
written  obi  illation  given  for  the  purchase 
pricv  of  a  patent  right  shall  contain  the 
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words  "given  for  a  patent  right.*— d< 
violate  U.  8.  Const,  art.  1,  f  8,  gran 
Congress  the  right  to  secure  to  iavent 
exclusive  right  to  their  disoo¥«rj, 
S.  Rev.  Stat.  H  4898,  U.  S.  Comp.  Stat 
p.  3387,  authorizing  written  ■— ignm 
patents  or  interests  therein,  which  s 
void  as  against  subsequent  parehui 
less  recorded  in  the  Patent  Ol&ot.  i 
Ril'^y, 

PAY. 

Of  Navy  officer,  see  Nav^. 
Of  Army  officer,  aee  Armj. 

PEDDLERS. 

State  regulation  of,  aa  affecting 
state  commerce,  see  Commer 

PERPErrumES. 

Sustaining  testamentary  tnist  f 

petual  maintenance  of  city  I 

Conflict  of  Laws. 
Effect  of  partial  invalidity  of  ti 

violating  rule  against  perpc 

see  Trusts,  2. 

PHILIPPINE  ISLANDS. 

Appellate   jurisdiction   of   Feder 

preme  Court  over  courts  of.  i 

peal  and  Error,  6. 
Delegation  of  legislative  authori 

Constitutional  Law,  1. 
Bill  of  rights,  see  Constitutions 

36. 
Ratification  of  illegal  coUectioB 

ties,  see  Dutiea,  7. 

PILOTS. 

Members  of  a  voluntary,  unineorp 
pilot  association,  which,  under  the  st«t4 
could  neither  select  nor  diachaige  its 
bers,  nor  control  or  direct  them  is  tl 
formance  of  their  duties  aa  licensed 
whether  technically  partners  or  not  a 
liable  to  the  owners  of  piloted  vctieb  f 
negligence  of  each  other,  because,  init 
taking  their  fees  as  they  earn  this, 
fees  go  into  a  common  fund,  and,  sft< 
ducting  expenses,  are  distributed  to  th 
eral  meml>ers  according  to  the  aval 
days  they  respectively  were  on  the  i 
list.    Guy  V.  Donald, 

PLEADING. 

Prejudicial  error  in  pennittipf  |i 

consider  counta  in  a  dadaiatti 

supported  by  aridmotp  see  i 

and  Error,  101. 
Sufficiency  of  averment  of  attm 

sustain    Federal   jwiidiBkiH 

Courts,  3. 
Allegations  of  valae  as  _ 

determining    Federal 

see  Courts,  8. 
Condusiveneas  of  Jndmnf 

demurrer,  see  Judgmtat,  1^  1 

1.  The    particulara    of    the   all|i 
suiting  damages   from   the 
obligees  in  a  bond  giTen  to 


Plebqb — PoSTOrFlOE. 


f  sa  aUeged  special  agreement 
f  prices,  pleaded  as  ari  oJTBet  to 
I  on  such  bond,  should  b«?  so  far 
that  the  court  may  be  able  to  see 
.  that  such  alleged  d>i mages  are 
kbscure,  vague,  or  shadowy,  but 
3d  probably  would,  naturally  re- 
the  act  complained  of.  MeGuire 
y,  581 

erstley,  560 

s  in  an  action   on  a  bond  given 
sales   of  merchandise    on   credit, 
up  a  breach  by  the  obligees  of  a 
eement  respecting  prices,  are  in* 
where    there    is    nothing    in    tbe 
n  or  bond  which  shows  iha  exist- 
y  such  separate  agreement,  or  that 
tion  in  the  prices  could  or  would 
effect  upon  the  liability  of  the 
McGuire  v.  G erstley,  531 

5erstley,  6S9 

1  sufficient  to  constitute  a  valid 
K)upment,  or  independent  ^ause  of 
:  not  set  up  by  a  plea  in  an  action 
given  to  secure  sale^  of  merdtan^ 
edit,  which  avers  that  the  obligees 
le  of  the  principals  to  dissolve  the 
;p  existing  between  them,  and  to 
employment  of  the  obli^^eea  for  the 
'  ruining  the  partner^^hip  business^ 
ins  no  allegation  as  to  bow  long 
srship  was  to  continue.  McGutrc 
7,  581 

^erstley,  5Sd 

cjuestion  whether  the  electiou  by 
m  bankruptcy  to  avoid  a  p  refer - 
Id  be  exercised  by  a  demand  be- 
or  can  be  exercised  by  the  suit  it- 
t  open  to  the  defendant,  aHh<^ugh 
?d  to  the  complaint,  and  urged,  as 
)f  (lomiirrer,  the  abseni-e  of  an  al- 
a  demand,  where  it  flitj  not  stand 
lurrer.  but  answerrd,  iin<l  not  only 
the  alIe;^'atioiis  of  tlie  complaint, 
ip  an  indepench'nt  deff^n*f\  and 
it  a  demand  wuukl  fmvi?  bc^fn  nn 
Eau  Claire  Nat.  J^ank  v.  Jarkirian, 

5SIC 
question  whether  the  rommori- 
Virginia  has  l>een  relfased  from 
y  on  account  of  thf  puiilic  debt 
DV  bonds  of  tlic  stat^  out^^landing 
V  1,  1801,  will  not  be  pa^Hf'tl  upon 
irrer  to  a  bill  liled  by  that  state 
e  state  of  West  X'iij^inia,  whicli 
id  judication  of  the  r.iinUnf  due 
•  i)y  the  latter  as  th<'  ecpiHabli^ 
of  the  public  debt  of  ihr  oni,'inal 
'ir;;inia  whirh  was  asKurnc'fl  by 
inia  at  the  timt-  of  ii:^  crrivtinn 
,  but  the  C(Mi^i'ieriiti*M[  uf  »uc!i 
ill  be  postpoiKMl  unlH  ihsul  hear- 
nia   V.   We-t   \'ir;^'iniii,  I'KH 

leration  of  the  dbjecHonfl  of 
isnes3,  misjoind'T  of  parti"'*  and 
)f  action,  may  pioprvrly  he  jioMt- 
I  the  final  heariir.'  on  a  bill  iJIrd 
imonuf'altli  of  \  irjiriiii  a!L'";lin'ii 
f  West  Vir;,nnia.  w^iiirli  -i^i't^k-^  tin 
n  of  the  aninniit  dni'  ihf  f«.rnjer 
er  as  the  e(juital)le  iiroportion  of 
U.  S.,  Hook  51.  T?^ 


the  public  debt  of  the  original  state  of  Tlr- 
ginia  which  was  aasumed  by  West  Virginia 
at  the  time  of  its  creation  as  a  state.  Vir- 
ginia V,  West  Virginia,  106B 

PLEDGE. 

Effect  of  filing  petition  In  bankmptcy 
on  pledgee's  right  of  sale^  see  Bank- 
ruptcy, 2. 

Equitable  lien  under  inTalid  pledge,  see 
Bankruptcy,  4. 

Power  of  court  of  bankruptcy  to  direct 
dispoflitian  of  collateral  security^ 
see  Bankniptty,  12. 

Pledge  of  national  bank  stock  as  sbftre^ 
holder^  see  Banks,  3. 

Burden  of  proving  unfairness  in  sale  bj 
pledgee,  see  Evidence,  6. 

L  No  such  change  of  possession  re* 
suits  from  the  issuance  of  ao-CBlled  ware* 
house  receipts  acknowledging  the  receipt  of 
goods  on  premtsea  really  occi^pied  by  th« 
owner,  though  in  form  leased  by  the  latter 
to  the  warehoiiaing  company,  as  rendera  ^al- 
id  a  pledge  of  iuch  reoeipta,  where  actual 
poaaesaion  of  the  goods  was  eKercised  by  and 
existed  with  the  owner  *ubstantially  the 
same  after  isauance  of  the  receipts  as  b&* 
fore,     Eeeiiritj   Warehousing   Co,    v.  Hand, 

HIT 

2.  A  creditor  of  a  bankrupt  partnership 
may  apply  the  proceeds  of  the  aalc  of  col- 
lateral in  bis  hands ^  the  property  of  one 
of  the  partners,  to  the  extinetion  of  the 
individual  indebtedness  of  such  partner, 
Hiscock  y,  Varick  Bank,  04 S 

3.  A  salo  of  collateral  security  at  public 
auction,  without  notvcef  and  the  pnrcbaaft 
thereof  by  the  pledgee,  are  not  void  as 
[iirainfit  thi?  trustcfe  m  bankruptcy  of  the 
plcdgeor^  in  the  absence  of  fraud,  where  the 
contract  of  pledge  permits  such  action,  and 
is  valid  under  the  law  of  the  state  where 
»ucb  contract  was  made  and  executed  and 
was  to  he  performed.  Hiscock  v,  Varick 
Bank,  945 

POLICE  PO^'ER. 

See  Constitutional  Law,  64,  55, 

PORTO  RICO. 

Appeal  from  eourt  of,  to  Federal  Su- 
preme Court,  see  Appeal  and  Error, 
22,  23. 
Lis  pendens  in^  see  Lie  Pendens,  1,  2, 
Removal  of  cause  from  Porto  Hicaa 
court  to  Federal  court,  see  Removal 
of  Cauaca,  4. 

POSTOJTICE. 

Equal  protection  of  the  lawt  fn  reatrict* 

injT    carrier's    liability   to   railway 
m^il  clerks,  see  Constitutional  Law, 

The  power  of  Congress  to  establish 
poHtfifTicea  and  post  roads  is  not  Infringed 
\\y  Pa,  act  of  April  4,  18*18,  under  which  a 
niihvi^iy  postal  clerk,  injured  in  the  courio 
of  his  cm  ploy  III  en  t,  can  have  no  greater 
rights  againat  tli«  railway  company  than  if 
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PowEB  or  Attobnet — PnozncATB  Cause. 


he  were  an  employee.    Biartin  ▼.  Pittsburg 
&  L.  E.  R.  Co.  184 

POWER  OF  ATTORNEY. 

See  Deeds;  Principal  and  Agent. 

PRESUMPTIONS. 

See  Evidence,  2,  3. 

PRINCIPAL  AND  AGENT. 

As  to  whether  instrument  is  deed   or 
power  of  attorney,  see  Deeds. 

1.  Knowledge  of  tne  local  attorney  and 
president  of  the  local  board  of  directors  of 
a  foreign  building  and  loan  association  in 
regard  to  a  matter  coming  within  the 
sphere  of  their  duty,  and  acquired  while 
acting  with  reference  thereto,  and  before 
sending  to  the  company  at  its  home  office 
the  report  which  it  was  their  duty  to  make, 
— must  be  imputed  to  the  company.  Arm- 
strong V.  Ashley,  482 

2.  The  fraud  of  an  agent  cannot  alter 
the  legal  effect  of  his  knowledge  with  re- 
spect to  his  principal  in  regard  to  third 
parties  who  had  no  connection  whatever 
with  such  agent  in  relation  to  the  perpetra- 
tion of  the  fraud,  and  no  knowledge  that 
any  such  fraud  had  been  perpetrated.  Arm- 
strong V.  Ashley,  482 

3.  An  interest  in  the  property  upon 
which  the  power  is  to  operate,  and  not 
merely  an  interest  in  the  exercise  of  the 
power,  is  essential  to  make  a  power  of  at- 
torney one  coupled  with  an  interest,  so  as 
not  to  be  subject  to  revocation.  Taylor  v. 
Burns,  110 

PRIVATE  LAND  CLAIMS. 

Appeal  to  Supreme  Court,  see  Appeal 
and  Error,  15. 

1.  The  California  legislature  could  en- 
act the  act  of  April  2,  1866,  ratifying  con- 
vpvancea  mnde  by  the  corporate  authori- 
ties of  the  city  of  Monterey  of  pueblo  lands 
coiiiirmed  to  that  city  by  the  Lnited  States 
and  afterwards  patented  to  it,  its  succes- 
sors and  assigns.     Monterey  v.  Jacks,     220 

2.  Judges  of  the  superior  court  of  West 
Florida  were  "public  officers  acting  under 
authority  of  Congress"  within  the  meaning 
of  the  proviso  in  the  act  of  June  22,  1860  ( \'Z 
Stat,  at  L.  85,  87,  chap.  188),  §  3,  prohibit- 
ing commissioners  from  embracing  among 
the  Florida  land  claims  which  ought  to  b^ 
confirmed  "any  claim  which  has  been  hereto- 
fore presented  for  confirmation  before  any 
board  of  commissioners  or  other  public  offi- 
cers acting  under  authority  of  Coiigreis,  and 
rejected  as  being  fraudulent,  or  procured  or 
maintained  by  fraud  ulont  or  improper 
means."     I'nited  States  v.  Dalcour,  248 

3.  A  judge  of  the  superior  court  of  West 
Florida,  acting  under  the  act  of  Mav  23,  1828 
(4  Stat,  at  L.  284,  285,  chap.  70)*  8  6.  had 
jurisdiction  to  reject  a  Florida  land  claim 
because  of  an  unwarranted  alteration  in  th9 

'date  of  the  registru  which  wouhl  save  tht; 
grant  from  invalid'tv  under  the  treaty  of 
February  22,  1819  (8  Stat,  at  L.  253),  With 
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Spain,  although  a  proviso  to  that  

excluded  him  from  taking  cognlsanee  of  uf 
claims  annulled  by .  the  treaty.  UaitM 
States  ▼.  Dalcour,  248 

4.  Florida  land  claims  which  preriontly 
had  been  rejected  as  fraudulent  or  main- 
tained by  improper  means,  when  the  fraud 
addressed  itself  to  avoiding  the  treatv  of 
February  22,  1819  (8  Stat,  at  L.  258).  witk 
Spain,  as  well  as  when  the  fraud  related  to 
some  other  fact  material  to  the  validity  of 
the  claims  at  the  time  when  they  were'en- 
ated,  were  covered  by  the  proviso  in  the  sot 
of  June  22,  1860  (12  Stat,  at  L.  85,  87,  ch^ 
188),  §  3,  prohibiting  conunisaiooers  frooi 
embracing  among  the  claims  wMeh  ought  to 
be  confirmed  "any  claim  which  has  ben 
heretofore  presented  for  confirmation  bdoit 
any  board  of  commissioners  or  other  pnblie 
officers  acting  under  authority  of  Congress, 
and  rejected  as  being  fraudulent,  or  procored 
or  maintained  by  fraudulent  or  uiproper 
means."    United  States  v.  Dalcour,        24S 

5.  The  rejection  of  a  Florida  land  claim 
by  a  judge  of  the  superior  court  of  West 
Florida,  acting  under  the  act  off  May  23» 
1828  (4  Stat,  at  L.  284,.  285,  chap.  70), 
f  6,  because  of  an  unwarrantea  alteratioo 
of  the  date  in  the  r^stro  which  would 
save  the  grant  from  invalidify  nnder  tht 
treaty  of  Februair  22,  1819  (8  SUt.  at  L 
258),  with  Spain,  brings  the  ease  within  the 
proviso  of  the  act  of  June  22,  1880  (12  Stat, 
at  L.  85,  87,  chap.  188),  f  3,  prohibiting  cob- 
missioners  from  embracing  among  claims 
which  ought  to  be  confirmed  ''any  claim 
which  has  been  heretofore  presented  for 
confirmation  before  any  -  boanl  of  oommis- 
sioners  or  other  public  officers  acting  under 
authority  of  Congress,  and  rejected  as  hnn^ 
fraudulent,  or  procured  or  maintained  by 
fraudulent  or  improper  means.**  United 
States  V.  Dalcour,  2tf 

PRIVILEGES  AND  IMMUNITIES. 

See  Constitutional  Law,  49~5S. 

PROBABLE  CAUSE. 

For   removal   to  another    distriot    fv 
trial,  see  Criminal  Law.  6. 

PROCESS. 

See  Writ  and  ProceM. 

PROHIDITIOX. 

Not  proper  remedy  to  remand  cms  U 
state  court,  sea  Mandamwt,  L 

PROVISO. 

Adoption  of  oflieial  eoutmctios  hf  ir 
enactment,  aee  Statvtaa,  8b 

PROXIMATE  CAUSE. 

A  mine  owner  is  not  abaoH«d  from  ir 
sponsibility  for  his  neglect  to  partem  Ui 
statutory  duty  to  prereat  tha  aAmmL 
of  dangerous  gases,  whieh  M  to  aa 
sion,  l^cause    there    was    ■nntWr  «i 
cause  contributing  to  tha  aiaaiiaml  far  ^ 
a  recovery  could  not.  wmJar  tka 

m.aM«L& 


PUBUC   IMFB0V£MENT;    PUMIO    LANDB. 


be  had.    Wilmington  Stftr  Wn,  Co.  v.  Ful- 
ton,  im 

PUBLIC  IMPROVKMENTS, 

Due  process  of  law  in  eol lasting  levee 
taxes,  see  Constitutional  Law^  22- 
24,  26-28. 

Equal  protection  of  the  laws  tn  enfor- 
cing levee  ta^ea,  see  Constitutional 
Law,  38. 

The  apportionment  of  the  cost  of  widen- 
ing  an  alley  in  the  city  of  Washington  up- 
on the  property  Ijing  withits  the  aquare 
through  which  such  alley  runs  must  be 
limited  to  benefits^  where  the  jury  of  award, 
although  directed  by  the  aet  of  July  22 j 
.  1802  (27  Stat,  at  L.  265>  chap,  230) ,  a» 
amended  by  the  act  of  August  24,  1S04  (2S 
Stat,  at  L.  501,  chap,  328) »  to  apportion  an 
amount  equal  to  the  damages  ascertained 
and  appraised,  is  to  apportion  ^uch  amount 
''according  as  each  lot  or  part  of  lot  in 
such  square  may  be  benefited/'  Martin  v. 
District  of  Columbia,  743 

PUBLIC  LANDS. 

Congressional  power  over  arid  lands,  sec 
Congress. 

Congressional  land  grant  for  colleges 
of  agriculture  and  mechanic  arts^ 
see  Colleges. 

Due  process  of  law  in  restricting  aheep 
grazing  on  the  public  domain,  see 
Constitutional    Law,    7. 

Equal  protecticm  of  the  laws  in  restrict- 
ing sheep  grazing  on  public  do- 
main, see  Const  it  utiona!  i^w^  37. 

Rights  of  Indians  on,  see  Indiana. 

Lode  mining  claims,  see  Mines. 

Privatf  land  claima,  ^e  Private  Land 
Claims. 

Exemption  of  Indian  allot  nit.  nls  from 
taxation,  see  Taxes,  0. 

1.  Findings  of  thi?  Secretary  of  the  In- 
terior to  the  effect  thflt  a  t!i?si|xnated  party 
to  a  controversy  in  the  Lund  Department 
had  the  riglit  to  ent*:*r  Uie  land  as  a  hotne- 
stead  does  not  pre-v  (Mit  such  Department,  if 
patent  has  not  issued,  from  institntinjj  fur- 
ther inquiry,  and,  upon  such  inquiry,  final- 
ly awarding  the  land  to  the  party  held  to 
have  a  better  right.     Love  v.  Flahive^    768 

2.  The  Montana  Ifgi&liitnre  muit  act  in 
subordination  to  tlic  ^hitr  Constitution  in 
executing  the  authority  intrusited  to  it  hy 
Congress  in  the  enabling  act  of  Fi-b,  22,  1880 
(25  Stat,  at  L.  676.  chap.  180),  |  17,  whjeh 
granted  certain  public  lands  to  the  state 
for  a  normal  school,  to  be  held,  appropriated, 
and  disposed  of  exclusively  for  that  purpoae, 
in  such  manner  as*  the  legjjjilature  shouJd 
provide.      Montana    ex    rel.    Haire    v.    Rice, 

im 

Compensation  of  ollicors. 

Statute  permit  tiiHr  (ire^entation  of 
claim  against  Tnited  Stntes  as  ad- 
mission of  merit,  aee  Claims. 

3.  The  Secretary  of  the  Interior,  acting 
through  the  Commij^sioner  of  the  General 
Land  Office,  had  the  right  to  charge  the  vari- 


olic registers  and  reeeivcrs  with  the  duty 
to  sell  the  lands  ceded  by  the  Osage  Intlinni 
to  the  United  States  bv  the  treaty  of  Sep- 
tember 20,  IS65  (14  Stat,  at  L.  687),  to  be 
sold  for  their  benefit,  and  to  limit  th&  an- 
nual compenaation  of  such  otficera  for  thia 
and  all  other  servicea  to  the  exist tne  legal 
maximum  of  $2iSO0*  ytewart  v.  United 
States,  1017 

4.  No  commissions  for  selling  th&  lands 
ceded  by  the  Oaage  Indiana  to  the  United 
States  by  the  treaty  of  September  20,  1S05 
(14  Stat,  at  L.  6S7),  to  bu  iold  for  their 
benefit^  beyond  what  brings  hia  annual  com- 
pensation to  the  legal  maximum  of  $2,500, 
can  be  claimed  by  a  register  of  the  land 
office  who  received  his  appointment  after 
the  Secretary  of  the  Interior,  acting  through 
the  Conimisdioner  of  the  G«ncral  Land  Of- 
fiee^  had  charged  the  various  regitters  and 
receivers  with  the  duty  of  selling  such  land*, 
and  had  limited  their  annual  compensation 
for  this  and  all  other  fier^-iee§  to  the  ejeiRt* 
ing  legal  maximuHL  Stewart  t«  United 
States,  1017 
Hamestead  entry. 

When  Btatute  of  limitationa  begins  to 
run  in  favor  of  railway  company, 
aee   Limitation  of  Aetfona,  7. 

5.  A  fiale  of  a  homestead  claim  Ik? fore 
patent  haa  issued,  although  void,  may  be 
treated  by  the  Land  Department  as  a  re- 
Unquisbment  or  abandon  m*'nt  by  tbe  Be  Her 
of  hi&  homestead  application  and  entry. 
Love  V,  Flahivep  708 

6.  A  party  who,  while  in  poseea^ioii  of 
a  tract  of  public  land  with  intent  to  enter 
it  as  a  homestead,  makes  a  &ahf  which  the 
Land  Department  treats  as  an  abandonKient 
of  his  right  of  entry,  cannot,  by  merely  con- 
tinuing in  posHcssion,  create  a* new  rin[ht  of 
entry  aa  against  the  party  in  whose  favor 
he  has  reiinquiahed  his  right.  Love  v.  Fla- 
hive,  10*J3 
Railroad  lanij  gmntfl. 

AdveTi^e  possession  of  lands  within  [daee 
limits,  see  Adverst?  Possession. 

When  statute  of  limitations  begins  to 
run  against  settler  under  home- 
stead rights,  see  Limitation  of  Ae* 
tions,  7. 

7.  Land  which,  at  the  date  of  the  grant 
by  tbe  act  of  July  2,  1804  (13  Stat,  at  L. 
365,  367,  chap.  21 71,  to  the  Northern  Padlie 
Railroad  Company,  was  withdrawn  of  rceord 
for  the  benetii  of  the  Lake  Superior  k  Mis- 
aissippi  railroad  under  the  prior  grant  by 
the  act  of  May  5,  1864  (13  Stat,  at  L.  64, 
chap.  70),  was  not  "public  land"  within  the 
meaning  of  the  later  grant,  and  did  not 
pass  under  it  when  or  because  it  was  sub- 
sequently ascertained  timt  such  land  waa 
without  the  line  of  the  definite  location  of 
the  Lake  Superior  &  Misaisji^ippi  Railroad, 
and  was  within  the  plaee  limits  of  the 
Northern  Pacific  Railroad,  as  deigned  by  its 
map  of  definite  location,  but  such  land, 
when  freed  from  the  earlier  grant.  Wcame 
a  part  of  the  public  domaiti,  subject  only 
to  be  disposed  of  under  the  general  land 
laws.    Northern  Lumber  Co.  t.  O'Brien,  438 
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8.  An  order  of  the  Land  Department 
directing  the  local  land  office  to  suspend 
from  proMMnption,  settlcm«»nt,  and  sale  a 
"body  of  land  about  20  miles  in  width"  is 
not  so  uncertain  and  indotinite  as  to  be 
witljniit  legal  force  as  to  hinds  which  are 
coterminoiH  and  within  10  miles  of  the 
line  of  the  general  route  of  the  railroad  for 
the  benefit  of  which  the  order  was  made, 
as  such  route  is  defined  on  a  map  or  dia- 
gram to  which  the  order  refere.  x^orthem 
Lumber  Co.  v.  O'Brien,  438 

PUBLIC  MONEYS. 

Congressional  appropriation  for  colleges 
of  agriculture  and  mechanic  arts, 
see  Colleges. 

PUEBLO  LANDS. 

State  control  over,  see  Private  Land 
Claims,   1. 

QUARANTINE. 

Validity  of  regulations  promulgated  by 
Secretary  of  Agriculture,  see  Com- 
merce,  14. 

RAILROADS. 

Adverse  possession  of  lands  within  rail- 
road land  grant,  see  Adverse  Pos- 
session. 

As  to  rates,  see  Carriers,  4-11;  Con- 
stitutional Law,  10,  20;  Evidence, 
14. 

State  regulation  of  connecting  carrier, 
see  Carriers,  3;  Constitutional  Law, 
21 ;  Commerce,  2-0. 

Due  process  of  law  in  condemnation  of 
railway  stock,  see  Constitutional 
I^w,  12. 

Restricting  carrier's  liability  to  railway 
mail  clerks,  see  Constitutional 
Law,  17.  42,  49. 

Presumption  of  performance  of  condi- 
tion precedent  to  issue  of  railroad 
aid  bonds,  see  Evidence,  2. 

Automatic  couplers,  see  Master  and 
Servant,  1 ;  Evidence,  5. 

Taxation  of  railroad  property,  see  In- 
junction,  3.   4;    Taxes,   1,  7. 

Railroad  land  grant,  see  Public  Lands, 
7,  9. 

Street  railways,  see  Street  Railways. 

RATES. 

Or  carrier,  see  Carriers,  4-11. 

Due  proce.ss  of  law  in  state  regulation, 
see  Constitutional  Law,  19,  20. 

Regulation  of  water  rates  as  impairing 
contract  obligations,  see  Constitu- 
tional  Law,   57. 

RATIFICATION. 

Evidonce  of  ratification  of  illegal  sher- 

ilT's  sale,  se«»   Evidence,  8. 
Of    illegal    judicial    sale,     see    Judicial 
Sale,  2. 

REAL  PROPERTY. 

Doctrine  of  lis  pnulrns^  see  Lis  Pen 
dens. 

A  mere  technical  school  which  excludes 
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all  religious  instruetion  doei  not  satisfy 
the  condition  on  which  a  Protestant  mis- 
sion was  transferred  by  the  American  Board 
oi  Commissioners  for  Foreipi  Missions  to 
the  Hawaiian  government,  viz.,  that  the  gov- 
ernment should  continue  the  same  a»  an 
institution  for  the  cultivation  of  suuml  ht- 
erature  and  solid  science,  and  should  teach 
no  relieious  tenet  or  doctrine  contrary  to 
those  theretofore  inculcated  by  the  mission, 
as  set  forth  in  a  confession  of  faith,  where 
the  government  knew,  when  accepting  the 
transfer  of  the  mission  to  its  **fostering  care 
and  patronage,"  that  the  mission  was  fowid- 
ed  to  convert  the  Hawaiians  to  Christianity 
and  to  educate  young  men  to  be  Christian 
ministers,  and  for  more  than  fiity  yean 
recognized  its  obligation  under  the  agree- 
ment to  afford  religious  instruction  in  tiie 
doctrines  represented  by  the  mission.  Lov- 
rey  v.  Hawaii,  1028 

RECEIVERS. 

A  chancery  receiver  of  ft  domestic  cor- 
poration upon  whom,  as  a  quasi  assignee 
and  representative  of  the  creditors,  is  con- 
ferred by  Minn.  Gen.  Laws  1809,  chap.  272, 
the  authority  to  maintain  an  action  to  en- 
force the  liability  of  stoekholders,  may  sue 
in  a  foreign  jurisdiction.  Bemheim«-r  v. 
Converse,  1163 

RECORD. 

On  appeal,  see  Appeal  and  Error,  IV. 

RECORDING  ACTS. 

Recording  assignment  of  chattel  mort- 
gage, see  Chattel  Mortgage. 

Fees  01  clerk  for  recording  judgment, 
see  Clerks,  2. 

Cautionary  notice,  sea  Ua  Pendens,  I, 
2. 

RECOUPMENT. 

Sufficiency  of  plea  as,  we  Pleading,  1 

REGISTERS  AND  RECEIVERS. 

Compensation  of,  see  Public  Lands,  3, 
4. 

REHEARING. 

Appeal  from  order  danTing,  tea  Appaal 
and  Error,  1. 

RELEASE. 

Claims  growing  out  of  a  delay  canted 
by  the  Federal  government,  aa  well  aa  thoas 
arising  from  a  change  in  the  apecificatkms, 
were  includi>d  in  a  release  giren  to  the 
United  States  by  the  builders  of  a  battle 
!4hip  of  all  and  all  manner  of  debts,  dues. 
Aum  and  sums  of  money,  aooounta,  leekoa- 
in^,  claims  and  demands  whataoever,  in  law 
or  in  equity,  for-  or  by  reason  of,  or  on  ac- 
count of,  the  construction  of  the  vesael  un- 
der the  contract,  where  such  releaae  was  ex- 
•'euted  in  performance  of  the  contract  re- 
{uin^nipnt  that  the  Isst  payment  ahonid  be 
niach*  only  when  final  releaae  In  a  form  ap- 
pnived  by  the  Secretary  of  the  Navy  abovid 
bo  given  of  all  claima  of  any  kind  or  de- 
803,  a04.  80B,  ao6  v.  ib 


script  ion  under  or  by  virtue  of  emd  con- 
tract. United  States  v.  WilUam  Cramp  li 
Sons  Ship  &  E.  BLdg.  Co.  m'^ 

RELEVANCY. 

Of  evidence,  see  Evidence,  10. 

REMEDU^S* 

Election  of,  Bee  Election  of  Remedies. 
Lack  of  remedy  at  law  aa  ground  for 
equitable  jurisdiction,  see  Equity, 

RE3iOVAL  OF  CAUSES. 

Effect  of  appearing  speciaHy  to  remove 
cause r  see  Appearance,  1,  2. 

Removal  to  a  no  t  lie  r  district  for  trial, 
see  Cximinai  Law,  4,  5, 

SuflSciency  of  evidence  that  resident 
was  joined  to  prevent  removal  of 
cause,  aee  Evidencei  12* 

Mandamus  to  remand  c&bq  to  ttate 
court.  Bee   Mandamus,   I. 

1.  A  suit  which,  by  reason  of  the  non- 
residence  of  both  parties,  could  not  have 
been  brouglit  in  the  Federal  circuit  court  in 
the  first  inatanee^  cannot  be  removed  to  that 
court  from  a  state  court,  under  the  acts  of 
March  3,  1887  (24  Stat,  at  L.  552,  chap,  373 1, 
and  August  IS,  1888  (25  Stat,  at  L.  433, 
chap.  866.  U,  S.  C<>mp.  Stat.  IMl,  p.  508), 
on  the  ground  of  diverse  citizenship,  at 
least  where  the  plaintiff  resists  such  remov- 
al, even  if  the  consent  of  both  parties  could 
confer  jurisdiction.     Ex  parte  Winner,      264 

2.  The  express  dc^cl  a  ration  in  Iowa  Code 
1807,  §  2(3439,  that,  on  the  appeal  to  a  dis- 
trict court,  which  either  party  maj  take 
from  the  commissioners'  award  in  proceed* 
ings  to  c«indt'[ii!ii  limil  for  railway  purposes^ 
the  MandiivviRT  shall  b*^  plaintiff  and  t lie  cor- 
poration ^h't'^ndant;'  does  not  fix  the  status 
of  tho  psirti4^s  imfL'i'  the  renifival  act.  but 
the  IaTi(l(MVncr  most  be  deemed  the  def**nd- 
ant  so  far  iisi  the  right  of  removal  to  a  Fed- 
eral cironit  court  on  tlic  ground  of  diverse 
citizensliip  \^  eonet  rneti,  becauaep  under  the 
state  staiiil»'si.  the  iii*^titutiun  und  continu- 
ance of  tlie  procf^eiHn,!?^,  dejwi'nd  upon  the 
will  of  the  niitroinl  cniiipanv".  Mason  City 
&  Ft.  Dodge  R.  Co.  \\  Boynton,  623 

3.  A  Federal  circuit  court  to  which  a  case 
has  been  rem  o  vet  I  a.^  presenting  a  aepnrabJe 
controversy  pnFperly  refnsea  to  remand  the 
cause  to  the  state  ronrtj  where  the  testi- 
mony showa  that  thr  rr-al  purpose  of  the 
plaintiff  in  filing  jniutly  in  tort  a  resident 
employoo  niid  hh  inmreaident  employer  was 
to  prevent  the  exercise  of  the  i"i;fht  of  re- 
moval by  the  nonresident  defendant. 
Wecker  v.  Nntionnl  Enameling  &  Stamping 
Co.  43IJ 

4.  The  party  who  has  wrongfully  pro- 
cured a  n  mnval  from  the  Ineol  Porto  Rican 
court  to  t}i€^  Federal  district  court  of  a  cci^^e 
within  the  original  jurisdiction  conferred 
upon  the  latter  court  by  the  act  of  Miirch 
2,  1901  (31  Stat,  at  L.  953,  chap.  812K  ^  3. 
cannot  be  beanK  after  judgment  agiijnsl 
him  to  a-^«*rr  that  the  Federal  court  had 
no    jurisdiction,  because  of  the  irregularity 
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of  the  removal,  although,  by  the  act  of 
April  12,  imw  (31  Stat,  at  L,  84,  chap, 
lei),  §  34,  it  is  provided  that  tlie  law*  of 
the  United  States  relating  to  the  removal 
of  causes  sLiall  govern  as  between  the  dia> 
trict  court  of  the  United  iStates  for  Porta 
Eico  and  th«  courts  of  Porto  Rico,  Garrozi 
T.  Daataa,  3  Eld 

S.  The  want  of  anj  jnriadietion  over  th<i 
person  of  defendant  in  a  caa«  removed  to  a 
Federal  circuit  court  from  a  state  cotirt  be- 
fore aervice  of  aumjoaons,  on  a  spcciaJ  ap- 
pearance bj  defendant  for  that  sole  purpoae, 
doea  not,  in  view  of  the  provision  of  the  re- 
moval act  of  March  3,  IdTd  (IS  Stat,  at  L. 
471,  ehap.  137,  U,  S.  Comp.  Stat.  1901,  p. 
511),  i  4^  preserving  the  lien  of  attachmenU 
in  the  state  conrta,  prevtmt  the  Ft^deral 
court  from  entering  a  judgment  enforceable 
against  the  real  property  of  defendant 
which  had  bf^n  attached  before  the  ease 
was  re  moved  J  where  the  state  court  mighty 
but  for  such  removal,  have  rendered  such  a 
judgment  on  giving  notice  to  defendant. 
Clark  V.  WeliH,  laS 


RENT* 

After  re-entry,  see  L&ndlord  and  T«l* 


Of  statute,  iee  Statutes,  i-7. 


REPIiEVIN. 

Mode  of  review,  tee  Appeal  and  EZTOTf 
5. 
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BUS  JtJBlGATA. 

See  Judgment. 

BE  VIEW- 

Questions  open  on  appeal  from  decree 
on  bill  of  review,  see  Appeal  and 
Error,  74, 

The  objection  that  the  widow  of  the 
testator^s  son  should  have  been  made  a 
party  to  a  bill  to  review  a  decree  declar- 
ing that  a  trust  created  by  the  will  in  favor 
of  the  teatatoKs  grandchildren  violated  the 
rule  against  perpetuities  is  too  late  when 
first  raised  on  the  hearing  of  a  demurrer 
to  the  bill  of  review,  where  the  fact  of  ber 
existence  does  not  appear  of  record.  Land- 
rain  v.  Jordan,  8$ 

REl'OCATIOJf, 

Of  power  of  attorney,  see  Principal  and 
Agent,  3;* 

SAIiE. 

Judteial  sale,  see  Judicial  Sale* 
Foreclosure  aale,  see  Mortgage,  2,  3, 
Sale  of  collateral  security,  see  Pledge, 

2,  3. 
Of  homestead  claim  before  patent,  aeo 

Public  Lands,  5,  0. 

A  contract  for  the  sale  of  certain 
rails,  cars,  engines*  and  goods,  to  remain  the 
property  of  the  seller  until  payment  of  the 
note  given  for  the  purchase  price,  is  no  less 
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a  conditional  sale  because  possession  was  to 
be,  and  was,  delivered,  and  it  must  have 
been  contemplated  that  the  rails  would  be 
put  down  upon  a  roadway  assumed  to  be- 
long to  the  purchaser,  or  because  the  con- 
tract required  additional  security  in  the 
form  of  first-mortgage  bonds  of  the  pur- 
chaser.   Bierce  v.  Hutchins,  828 

SEPARABIiE  OOXTROVESISY. 

Ab  affecting  removal  of  cause,  lee  Re- 
moval of  Causes,  8. 

SERVICE. 

Of  process,  see  Writ  and  Process. 

SET-OFF  AND  OOUNTEROLAIM. 

Sufficiency  of  plea  as,  see  Pleading,  8. 

1.  Sums  improvidently  paid  to  an  Army 
officer  by  the  auditor  for  the  War  Depart- 
ment cannot  be  deducted  from  the  extra 
pay  sued  for  in  the  court  of  claims,  where 
the  United  States  filed  no  set-off  or  counter- 
claim.    United  States  ▼.  Mitchell,  762 

2.  A  set-off  in  favor  of  the  United 
States  against  the  demand  of  a  commission- 
er of  a  Federal  circuit  court  for  5  oents 
more  per  folio  for  drawing  complaints  in 
civil -rights  cases  than  the  amount  he  had 
been  paid  as  in  full  for  such  services  may 
be  allowed  by  the  court  of  claims,  under 
the  broad  provisions  of  U.  S.  Rev.  Stat,  f 
1059,  U.  S.  Comp.  Stat.  1901,  p.  734;  act  of 
March  3,  1887  (24  Stat,  at  L.  505,  chap.  359, 
U.  S.  Comp.  Stat.  1901,  p.  762),  f  1,  to  the 
extent  of  fees  improperly  and  unlawfully 
paid  him  in  the  settlement  of  his  former 
account,  which  was  approved  by  the  circuit 
court  "subject  to  revision  by  the  accounting 
officers  of  the  United  States  Treasury," 
even  though  some  of  such  illegal  payments 
were  made  later  than  the  filing  of  the  claiuL 
Allen  V.  United  States,  634 

SHIPPING. 

Collision  of  vessel  with  government 
breakwater,  see  Collision. 

Contribution  between  vessels  in  fault 
for  collision,  see  Contribution. 

Liability  of  pilots  for  each  other^s  neg- 
ligence, see  Pilots. 

SITUS. 

Of  property  for  taxation,  see  Taxes,  4, 
5. 

SKINS. 

Duty  on  growth  on  skin  of  Mocha 
sheep,  see  Duties,  2. 

SPAIN. 

Spanish  land  grant,  see  Prirate  Land 
Claims,  2-6. 

STATE  COURTS. 

Appellate  jurisdiction  of  Supreme  Court 
of  United  States,  see  Appeal  and 
Error,  IL  b,  2. 

Following    decisions    of,     in     Federal 
courts,  see  Courts,  12,  13. 
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Conflict  of  jurisdiction  with  Fednal 
courts,  see  Courts,   14-10. 

Removal  of  cause  to  Fedeiml  cirniit 
court,  see  Removal  of  Can 


STATBS. 

Review  of  decisions  of  state 
Federal  Supreme  Court,  m 
and  Error,  IL  b,  2. 

Validity  of  state  regulation  of  railwiy 
rates,  see  Carriers,  4. 

Sufficiency  of  evidence  of  boundary  be- 
tween states,  see  Bvidenoe,  13. 

Right  to  protect  national  flag  agaiMl 
illegitimate  uses,  see   Flag. 

Right  to  enjoin  p<rilutioii  of  air,  sss 
Injunction,  1. 

Right  of  Kansas  to  enjoin  Oolorado 
from  diverting  Arkansas  river,  see 
Injunction,  2. 

Regulation  of  sale  of  patent  rights,  see 
Patents,  4,  6. 

Questions  open  on  demurrer  in  suic  be- 
tween states,  see  Pleadings  ft,  & 

State  regulation  as  infringing  oongm 
sional  power  over  post  roads,  see 
Postoffioe. 

State   control   over   pueblo 
Private  Land  Claims,  1. 

ValidHy  of  sUte  dispo«J  of  pnUie 
lands  under  eongressional  author- 
ity, see  Public  Lands,  2. 

Original  jurisdietion  of  Fednal  So- 
preme  Court  of  suits  uy  and  be- 
tween states,  see  Supreme  Oonrt  of 
United  States. 

Validity  of  state  Uxation,  see  Taxes. 

A  suit  to  enjoin  the  enforeemeat  of 
an  order  of  the  Mississippi  railroad  eammm- 
sion  compelling  a  railroad  company  to  stop 
its  trains  at  a  spediied  staticA  is  sot  a  salt 
against  the  state.  Mississippi  R.  Commis- 
sion V.  Illinois  C.  R.  Co.  ia9 

STATUTES. 

1.  The  validity  of  so  mueh  of  N.  C 
Laws  1905,  chap.  688,  enacted  to  prmnt 
dealing  in  futures,  as  makes  indictable  tbc 
carrying  on  of  a  "bueket  shop^  boaineas.  is 
not  affected  by  any  repugnant  to  the  due 
process  of  law  or  equal  protection  of  the 
laws  clauses  of  the  14th  Aaaendmcnt  to  the 
Federal  Constitution  of  the  provisions  of 
that  act  which  raise  a  prima  fade  praaamp- 
tion  of  guilt  from  the  proof  of  certain  acts 
when  done  by  persons  genanUy,  and  not 
when  done  by  thoee  engsgsd  in  maanfactnr- 
ing  or  wholesale  mcrehaMialB^  Ga 
V.  North  Carolina, 

Construction. 

2.  The  re-enactment 
of  a  statute  whieh  hai 
a  eonstmction  in  praetlei 
duty  it  is  to  carry  It 
presumption  that  and 
isfactory  to  the   le|d8lat«n, 
plainly  erroneous.    Ocqipv    K 
Alin.  Co.  T, 

3.  Congress, 
the  act  of  July 


i,  1887  (! 
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ehap.  11,  U.  S.  Comp.  Stat.  1901,  p.  17011,  I 
83,  which  differs  from  the  proviso  to  the  act 
of  October  1,  1890  (26  Stat,  fl-t  L.  624,  ehap. 
1244),  f  50,  only  in  aubfitituting  the  word 
"entry"  for  the  word  "withdrawal"  as  the 
date  when  the  weight  of  merchandiie  with- 
drawn from  bonded  warehouses  is  to  be 
taken  as  the  basis  of  the  duty,  mast  be 
deemed  to  have  adopted  the  construction 
given  to  the  earlier  proviio  by  the  Attorney 
General  and  followed  by  the  executive  of- 
ficers charged  with  the  administration  of 
the  law,  vUs,,  thai  such  provi&o  wb^  gen- 
eral in  its  application^  and  not  teatriet^'d 
to  merchandise  imported  before  the  act  took 
effect.    United  States  v.  G>  Falk  &  Bro, 

411 

4.  The  construction  given  by  the  Colo- 
rado courts  to  a  statute  of  that  state  which 
is  alleged  to  have  served  aa  the  model  for 
Ariz.  Rev.  Stat.  S  3880,  defining  the  powers 
of  the  board  of  equalisation,  need  not  be 
followed  by  the  Arizona  courts  when  con* 
struing  the  territoria]  statute,  where  the 
ColorsSo  decision  turned  partly  on  the  no- 
tion, inapplicable  to  Arizona^  that  the 
board  of  equalization  had  no  function  of  as- 
sessment, and  in  part  on  the  Conatltntton 
of  the  state.  Ck>pper  Queen  ConeoL  Min.  Co. 
V.  Arizona,  1143 

Repeal. 

Of  exemption  from  taxation,  se>e  Taxes, 

7. 

5.  The  trusts  for  the  perpetual  mainte- 
nance of  cemetery  Jots  and  of  monuments 
and  other  structures  erected  thereon,  ex- 
pressly authorized  by  D.  C.  Code  (31  Stat, 
at  L.  1295  and  1351,%hap,  854),  §  669,  ai^ 
not  forbidden  because  §  1023  of  such  Code, 
prohibiting  perpetuities  and  restraints  upon 
alienation,  does  not  in  terms  make  an  ex^ 
ception  in  favor  of  the  trusts  provided  for 
in  the  earlier  section.    Iglebart  v.  Iglehart, 

575 

6.  A  later  treaty  will  not  be  regarded  as 
repealing  an  earlkr  sstatute  by  implication 
unless  the  two  are  absolutely  incompatible, 
and  the  statute  cannot  be  enfoj-ced  without 
antagonizing  thf-  treaty.  Johnson  v. 
Browne,  810 

7.  The  original  Cherokee  Jaw  as  duly 
passed  and  approved  must  prevail  as 
against  omissions  in  subsequent  compila- 
tions, where  the  acts  providing  for  such 
compilations  did  not  declare  that  tliej 
should  be  efTective  as  laws  of  the  Cherokee 
Nation.     Red  Bird  v.  United  States,  06 

STIPUI.ATION. 

Effect  of,  on  jiicliciftl  enforcement  of  or- 
der of  Interstate  Commerce  Com- 
mission, see  Judgment,  2;  Trial,  4* 

STOCKHOLDERS. 

Liability   of,  see  Corporations^  4 

STREET  RAILWAYS. 

Reserved  right  to  amend  or  repeal  char- 
ter, see  Constitutional  Law,  69. 


Effeet  of  consolidation  on  contract  ex- 
emptionfi  from  paving  obligationa, 
Bee  Ck>rporationB,  1. 

Condifcioni  of  incorporation  as  affect- 
ing exemption  from  paving  obliga- 
tion! enjoyed  b)'  predeccBSor  in 
title,  see  Corporations,  2, 

Sale  of  capital  stock  aa  affecting  ex- 
emptions from  paving  obligations 
enjoyed  by  predecesior  I©  title^  see 
Corporation4i  S. 

L  Municipal  grantt  of  street  railway 
franchisee  rauBt  be  strictly  construed*  Cleve- 
land Eleetrie  R.  Co.  t.  Geveland,  399 

2.  Municipal  ordinaneei  extending  the 
life  of  the  franchise  of  the  EneHd  avenue  or 
main  line  of  the  Cleveland  street  railway 
system  will  not  be  construed  as  appHcablo 
to  a  road  with  a  separate  route  and  a  dif* 
ferent  term  of  life,  known  as  the  Garden 
street  branchf  on  the  theory  that  the  latter 
road  became  a  part  of  the  main  line  because 
it  was  permitted  to  run  in  connection  with 
sueh  main  line,  and  to  use  a  portion  of  that 
line  to  reach  a  public  square.  Cleveland 
Electric  R  Co.  v.  Cleveland,  39i> 

3.  The  words  "main  line"  in  municipal 
ordinances  granting  respectively  the  right  to 
construct  a  small  extension  to  the  Garden 
street  brnnch  of  the  Cleveland  street  rail- 
way system  and 'the  right  to  lay  a  second 
track  on  a  portion  of  that  branch,  to 
terminate  with  the  expiration  of  the  grant 
for  the  mam  line,  must  be  deemed  to  refer 
to  the  rest  of  the  Garden  street  branch,  and 
not  to  the  Euclid  avenue  line.  Cleveland 
Electric  R.  Co.  v,  Cleveland,  399 

4.  A  street  railway  franchise  made  to 
terminate  with  the  grant  to  the  main  line 
is  to  be  measured  by  the  grant  as  it  then 
exists,  and  not  by  any  subsequent  exten- 
sion of  the  term  which  may  be  granted, 
Cleveland   Electric  R.  Co.  v;  Qeveland,  3^ 

6.  A  grant  of  a  street  railway  franchise 
by  the  Cleveland  common  council,  to  bo 
vaJid  "until  the  expiration  of  the  grants  for 
said  company'^  tracks  on  said  Quincy  street 
eaat  of  Lincoln  avenue,  to  wit:  July  13, 
1013/* — is  not  a  grant  extending  to  that 
date,  where  the  Qiiincy  street  grants  were 
then  in  fact  to  terminate  at  an  earlier  date. 
Cleveland  Electric  R.  Co.  v,  Cleveland,     399 

fl.  An  extension  of  the  time  for  the 
termination  of  the  franchise  of  the  Garden 
street  branch  of  the  Cleveland  street  rail- 
way system  to  the  date  set  for  the  termi 
nation  of  the  Euclid  avenue  or  main  line 
was  not  effected  by  a  municipal  ordinance 
consenting  to  a  consolidation  of  several 
street  railroads,  including  the  Euclid  avenue 
and  Garden  street  lines^  on  condition  that 
but  one  fare  should  be  charged  for  a  con* 
tinuoua  ride.  Cleveland  Electric  R.  Co.  v* 
Cleveland,  3^9 

7.  The  title  to  the  rails,  poles,  and 
other  appliances  for  operating  the  Gardeii 
street  branch  of  the  Cleveland  stret  rail- 
way system  remaining  In  the  various 
streets  at  the  expiration  ot  iti  franchise  la 
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In  the  railway  company  which  has  been 
operating  the  road.  Cleveland  Electric  R. 
Co.  V.  Cleveland,  390 

SUCCESSION  TAX. 

Validity  of,  see  Constitutional  Law,  32. 
33,*  39. 

Validity  of  statute  excluding  corpora- 
tions from  inheritance  tax,  see  Con- 
stitutional Law,  53. 

Ab  affecting  contract  obligations,  see 
Constitutional  Law,  G2. 

BUICIDE. 

As  defense  in  action  on  insurance  pol- 
icy, see  Insurance. 

Validity  of  statute  excluding  suicide  as 
defense  in  insurance  cases,  see  Con- 
stitutional Law,  54. 

SUPERSEDEAS. 

Liability  on  supersedeas  bond,  see  Ap- 
peal and  Error.  107. 

SUPREME  COURT  OF  THE  UNITED 
STATES. 

Appellate  jurisdiction,  see  Appeal  and 
Error. 

Power  to  make  orders  in  bankruptcy, 
see  Bankruptcy,  9. 

Cases  certified  by  circuit  court  of  ap- 
peals, see  Cases  Certified. 

Certiorari  to  court  of  appeals  of  Dis- 
trict of  Columbia,  see  Certiorari,  1. 

Certiorari  to  circuit  courts  of  appeals, 
see   Certiorari.  2. 

Questions  open  on  demurrer  in  suit  be- 
tween states,  see  Pleading,  5,  6. 

1.  Tho  original  jurisdiction  of  the  Su- 
preme Court  of  the  United  States  does  not 
extend  to  a  bill  tiled  by  the  attorney  gener- 
al of  Kansas  on  behalf  of  the  state  as  trus- 
tee for  the  Missouri.  Kansas.  &  Texas  Rail- 
way Company  of  certain  lands  in  th«f  Indian 
territory,  allejred  to  have  been  granteil  by 
Coni:n»ss  to  the  state  for  the  benefit  of  the 
railway  company,  where  the  name  of  the 
•tate  is  being  used  simply  for  the  prosecu- 
tion of  the  claim  of  the  railway  company. 
Kansas   v.  United   States.  '  510 

'2.  The  original  jurisdiction  of  the  Su- 
prunio  Toiirt  of  the  United  States  extends 
to  a  controversy  between  the  states  of  Kan- 
sas ar.d  Colorado  and  the  United  States. 
prest'Utinjr  the  questions  whether  Kansas 
ha?  a  right  to  the  continuous  How  of  the 
waters  of  the  Arkansas  river  as  that  tlow 
existed  Ix^fore  any  human  interference  there- 
with, or  whether  Colorado  has  the  right  to 
appropriate  the  waters  of  that  stream  so 
as  to  prevent  the  continuous  tlow,  or  wheth- 
er the  amount  of  the  tlow  is  subject  to  the 
superior  authority  and  supervisory  control 
of  the  United  States.     Kan^^as  v.  Colorado. 

3.  The  original  juri^dii'tion  of  the  Su- 
preme Court  of  the  United  State-*  extends 
to  a  suit  by  the  oomnionwealth  «>f  Virginia 
against  tli.'  si  ate  of  West  \'iri:inia  to  di'- 
termine  the  amount  due  to  the  former  bv 
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the  latter  as  the  equitable  proportion  of  tht 
public  debt  of  the  original  state  of  Virginia 
which  was  assumed  by  West  Virginia  at 
the  time  of  its  creation  as  a  state.  Virgin- 
ia  V.  West   Virginia,  1068 

4.  The  question  of  the  liability  of  the 
state  of  West  Virginia  for  its  equitable  pro- 
portion of  the  public  debt  of  the  common- 
wealth of  Virgmia  was  not  so  submit  ted 
to  the  West  Virginia  legislature  as  to  de- 
feat the  origipal  jurisdiction  of  the  United 
States  of  a  suit  between  the  states  by  the 
provision  of  W.  Va.  Const,  art.  S,  |  8,'  that 
an  equitable  proportion  of  such  public  debt 
shall  be  assumed  by  the  state,  and  the  legis- 
lature "shall  ascertain  the  same  as  soon  as 
may  be  practicable  and  provide  for  the 
liquidation  thereof,  since  such  provis'on, 
when  read  in  part  materia  with  the  Virginia 
ordinance  of  August  20»  1861,  that  the  new 
state  shall  take  upon  itself  a  just  propor- 
tion of  the  public  debt,  to  be  ascertained 
as  therein  provided,  must  be  regarded  as 
meaning  only  that  the  legislature  should  as- 
certain, as  soon  as  practicable,  the  result 
of  the  pursuit  of  the  method  prescribed,  and 
provide  for  the  liquidation  of  the  amount 
so  ascertained.    Virginia  t.  West  Virginia, 

106B 

TARIFF. 

See  Duties. 

TAX£S. 

Priority  of  frandiise  tax  in  bankrupt- 
cy proceedings,  see  Bankruptcv. 
14-16. 

Due  process  of  law  in  tax  proceedings, 
see  Constitutional  Law.  22-28. 

Validity  of  stock  transfer  tax.  see  Con- 
stitutional Law,  30,  31.  41. 

Validity  of  state  inheritance  tax,  see 
Constitutional  Law,  32,  33.  39. 

Equal  protection  of  the  laws  in  enforc- 
ing levee  taxes,  see  Constitutional 
Uw.  38. 

Validity  of  statute  excluding  corpora- 
tions from  inheritance  tax,  see  Con- 
stitutional Law,  33. 

Taxation  of  foreign  corporation  as  im- 

? airing     contract     obligation,     see 
onstitutional  Law.  56. 
Inheritance  tax  as  impairing  contract 
obligation,  see  Constitutional  l^w. 
62. 
Injunction  against,  see  Injunction.  3.  4. 
Assessments   for  public  improvements, 
see  Public  Improvements. 

1.  A  state  may  tax  that  portion  of  the 
property  of  an  interstate  railroad  company 
lying  within  the  state  at  its  value  as  aa 
organic  portion  of  the  entire  road.  Chleago. 
n.  &  Q.  R.  Co.  V.  Babeoek,  OS 

2.  The  members  of  a  state  board  of  eqnal- 
ix:itiou  and  assessment  should  not  he  sub- 
ject ed  to  a  cross-examination,  in  ft  prooetd- 
ing  for  e(]ui table  relief  against  tlie  taia- 
tiou  of  railroad  property,  with  regftid  la 
the  operation  of  their  minda  in  vnma§  at 
I  lie  valuation  of  such  property  for  tmxwmt^ 

803,  8o«.  80B,  mm  V.  & 


poses.    Chieago,  B.  &.  Q.  R,  Co.  v.  BaTicock, 

636 

Federal  j^eCTirltles. 

3.  The  immtinity  of  national  securities 
from  state  ta^cation  is  violated  by  a  tnx 
imposed  under  the  authority  of  Iowa  Code* 
§  1322,  directing  that  ehares  of  stock  of 
state  basks  shall  be  a^^seBsed  to  euch  banks, 
and  not  to  individual  sto^jkholderai  the  sub- 
stantial effect  of  which  is  to  require  tax- 
ation upon  the  property,  not  including  the 
franchisee,  of  such  banks,  and  to  adopt  the 
value  of  the  shares  as  tlie  meaaiire  of  the 
taxable  valuation  of  sueb  property,  with- 
out permitting  any  deduction  from  such 
valuation  on  account  of  boiids  of  the  United 
States  ovv^ued  by  the  banks.  Home  Sav. 
Bank  v.  Dca  Moines,  flOl 

Property  of  noni^nldent. 

4.  The  state  of  Indiana  cannot,  consist- 
ently with  due  process  of  law,  tax  debts 
evidenced  by  notes  given  and  payable  in 
Ohio,  by  reaidenta  of  that  state*  to  a  resi- 
dent of  New  York,  for  loans  made  in  Ohio 
on  lands  there  situated,  merely  because,  in 
the  attempt  to  escape  proper  taxation  in 
Ohio,  such  notes,  together  with  mortgiiges 
securing  their  pnyment,  were  sent  to  an  In- 
diana agent  of  the  payee,  there  to  be  held 
by  him  until  they  were  needed  in  Ohio  to 
have  payments  of  interests  indorsed,  or  to 
be  delivered  up  if  the  principal  were  paid. 
Buck  v.  Beach,  110(5 

5.  State  tajtatioa  of  credits  arising  out 
of  loans  made  in  the  regular  course  of  busi- 
ness by  the  local  agent  of  a  foreign  insur- 
ance company  to  Its  policy  holders  is  not 
forbidden  by  U.  S.  Const.  14th  Amend,, 
where  the  luana  were  negotiated*  the  notes 
signed,  tlic  .security  taken,  the  interest  col- 
lected, and  the  debts  paid  within  the  state, 
because  the  [^roiiiiji^ory  notes  which  are  the 
evidences  of  surh  credits  are  kept  at  the 
home  ollif-e  at  all  times  when  not  needed  in 
the  state.  Metropolitan  L.  Ins,  Co.  v.  New 
Orleans,  g53 

Kxoniptioiiiq. 

ij.  Land  allotted  under  an  Indian  treaty 
which  exempts  such  lutid  from  levy,  sale,  or 
forfeiture  until  the  state  legislature  shall, 
with  the  consent  of  Congresa,  remove  the  re- 
striction, can  no  longer  escape  taxation  af- 
ter the  IjulJaii  pfitentee  has  become  a  citi- 
zen under  the  net  of  February  S,  \BS7  (24 
Stat,  at  L.  3S8,  chap.  IIOI,  which,  in  addi^ 
tion  to  tJii"  ^ant  of  citizen?.hip,  provides 
that  "Indiiin?^  to  whom  allotnients  hiive  been 
made  shall  hiive  the  bt'ncfit  of,  and  be  sub- 
ject to,  the  laws,  hoth  civil  and  criminal,  of 
the  state  or  territory  in  which  they  may  re- 
side,"  and  the  tea  years  during  wliidi  Con- 
gress, by  the  act  ni  March  3,  1893  (27  Stat. 
at  L.  (112.  ZiiS,  chap,  ^00),  postponed  the 
operitioii  ivf  ihe  pruvisinn  of  Wa3.h.  Laws 
ISSO.  iSOit:  p,  41MJ,  granting^  the  pnwer  of 
iireriation  "in  like  manner  and  with  like 
etlect  iis  any  other  pt^rson  may  do  under 
tile  laws  Iff  1  h^*  I'liilFil  States  and  of  this 
state,"  and  removing  all  restrictions  in  ref- 
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erence    thereto,    have    expired.     Goudy    ft 
Meath,  130 

7*  The  withdrawal  of  a  repeal  able  exemp- 
tion  from  state  taxation  of  the  property 
of  a  reorganized  railway  company ♦  if  any 
such  exemption  existed »  was  afTected  by  >Id. 
Acta  IS9U,  chap.  120,  which  directs  a  new  ^ 
aasesament  for  taxation  of  the  property  in^l 
the  state,  &ad  expressly  declares  that  tlia^i 
property  of  every  railroad  shall  be  assesatid 
for  county  and  municipal  purposes,  and  con- 
tains a  proviso  that  nothing  therein  con- 
tained shall  beheld  to  discbargfij  release,  or 
impair  any  irrepeaUble  eontraet  or  obliga- 
tion then  existing,  which  aufficiently  evi* 
dencea  the  le^slative  intent  to  repeal  ex- 
emptiona  from  taxation  which  were  not  pro- 
tected by  binding  contracts  beyond  legisla- 
tive control,  and  to  bring  all  properly  with- 
in the  taxing  power  of  the  atate.  Wieomic^o 
County  Comrs,  v.  Bancroft,  llf 

SqumlizatloQ* 

8*  The  total  valuation  of  the  property 
in  the  territory  may  be  increased  by  the 
An  zona,  board  of  equalization  beyond  the 
sum  of  the  returns  of  the  board  of  super - 
vigors  of  the  several  counties,  since  Ariz, 
Rev.  Stat.  ^  3880.  empowering  the  board  to 
increase  or  diminish  the  valnation  of  prop^ 
erty  in  any  county  in  order  to  produce  & 
just  relation  between  all  the  valuations  of 
property  in  the  territory,  only  prohibita  the 
board  from  reducing  the  aggregate  valua- 
tion below  that  aa  returned  by  the  olerka 
of  the  several  countiea,  which  implies  that 
the  board  hais  the  power  of  change ^  and,  but 
for  the  prohibition,  might  reduce  the  totaU 
Copper  Queen  ConsoL  Min.  Co.  v.  Arizona » 

1U3 

9.  The  Arizona  board  of  equalization,  in 
exercising  its  power  under  Ariz.  Rev.  Stat, 
§  3@S0,  to  Increase  or  diminish  the  valua- 
tion 01  property  in  any  connty  in  order  to 
produce  a  Just  relation  between  all  the 
valuations  of  property  in  the  territory,  is 
not  bound  to  deal  with  the  valuation  of 
each  eounty  as  a  whole,  but  may  increase 
or  diminish  the  valuations  of  particular 
classes  of  property  within  the  county.  Cop- 
per Queen  Consol.  Min.  Co.  v,  Arizona,  1U3 

TERRITORIES. 

Appellate  jurisdiction  of  Federal  Su- 
preme Court  over  territorial  courts, 
see  Appeal  and  Error,  5,  16-10,  m, 
70,  75. 

Congressional  power  over,  see  Congress, 

Powers  of  Clioctaw  and  Chickasaw 
citizenship  courts  see  Indian^j  1. 

Effect  as  to  persons  not  parties  of  judg^ 
ment  of  Choctaw  and  Chickasaw 
citizenship  court  in  test  case^  see 
Judgment,  4. 

As  party  defendant,  see  Mortgage,  1* 

Land  now  embraced  within  the  limits  of 
Comanclie  county,  Oklahoma,  bad  Wcome 
part  oi  that  territory  on  August  4,  191)1,  so 
as  to  make  a  murder  committed  therein  on 
that  date  an  offense  against  the  territorial 
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ratlicr  than  the  Federal  statutes,  although 
the  land  had  not  then  been  opened  for  set- 
tlement.    Re  Moran,  105 

TEST  CASE. 

Effect  as  to  persons  not  parties  of 
judgment  of  Choctaw  and  Chicka- 
saw citizenship  court  in  test  ease, 
see  Judgment,  4. 

TIMBER. 

Right  of  Indian  allotees  to  cut  timber 
on  public  lands,  see  Indians,  5. 

TITLE. 

Of  railway  company  to  Tands  within 
congressional  land  grant,  see  Ad- 
verse Possession. 

Of  United  States  to  Panama  Canal 
Zone,  see  Panama  Canal  Zone. 

TOBACCO. 

Duty  on  withdrawal  from  bonded  ware- 
houses, see  Duties,  5. 

TREATIES. 

With  Indians  as  grant,  see  Indians,  2, 
3. 

Right  of  Indian  allottees  to  cut  tim- 
ber under  Stockbridge  and  Munsee 
treaties,  see  Indians,  5. 

Effect  of  treaty  as  repealing  prior  stat-  ' 
ute,  see  Statutes. 

The  United  States  may  acquire  territory 
by  treaty.     Wilson  v.  Shaw,  351 

TRIAL. 

Reception  of  evidence  as  denying  due 

process    of    law,    see    Appeal    and 

Error,  30. 
Harmless    error   in    refusing   to   strike 

out   expert   testimony,   see   Appeal 

and  Error,  104. 

1.  The  discretion  of  the  trial  court  is 
not  abused  by  permitting  witnesses  who 
have  had  practical  railroad  experience  and 
are  familiar  with  overhead  structures  and 
buffers  to  testify  as  to  whether  a  buffer  at 
the  end  of  a  spur  track  was  a  reasonably 
safe  and  proper  one,  and  as  to  whether  rea- 
sonable and  proper  care  had  been  exercised 
in  so  building  an  overhead  structure  as  to 
prevent  the  use  of  the  hand  brakes  on  a 
frci^'ht  car  until  about  100  feet  from  the 
end  uf  the  spur  track.  Oila  Valley,  G.  A, 
N.  R.  Co.  V.  Lyon,  276 

2.  The  trial  court  properly  refuses  to 
instruct  the  jury  to  bring  in'  a  verdict  of 
not  guilty  in  a  homicide  case,  on  the  theory 
that  the  corpus  delicti  has  not  been  proved, 
although  there  was  no  witness  to  the  homi- 
cide, and  the  identification  of  a  partly 
burned  body  as  that  of  the  victim  was  not 
perfect,  where,  taking  all  the  circumstances 
together,  there  is  clearly  enough  evidence 
to  warrant  the  jury  in' finding  that  such 
body  was  that  of  the  deceased,  and  that  he 
had  been  killed  by  the  defendant.  Pero- 
Tich  V.  United  States.  722 
1254 


3.  Evidence  tending  to  show  that  a  Bfmr 
railroad  track  was  not  a  safe  and  proper 
structure  for  the  operation  of  can  is  siJB- 
cient  to  carry  to  the  jary,  on  the  qnestmi 
of  the  negligeaee  of  tlie  railway  oompaDy, 
an  action  to  recover  for  the  killing  of  a 
brakeman  while  ridinc  on  a  ear  whkk 
plunged  over  the  end  of  the  spur  tiack,  al« 
though  the  evidence  for  the  rmllwaj  eoB- 
pany  tended  to  show  that  the  aeddent  was 
due  to  the  n^ligenoe  of  a  fellow  servant  in 
ordering  the  car  to  be  detached  from  the 
train  and  engine.  Gihi  Valley.  O.  ft  N.  X. 
Co.  V.  Lyon,  Sll 

4.  Parties,  after  action  hy  the  Xnteretate 
Commerce  Commission  declaring  an  in- 
creased fiel^t  rate  to  be  nnreaeonalilev  mmj 
make  a  valid  stipulation,  in  the  sabseqnsnfc 
proceedings  had  in  the  Federal  court  nndsr 
the  act  of  February  4,  1887  (24  8Ut.  at  I» 
379,  chap.  104,  U.  8.  Camp.  Stat.  1901,  p^ 
3154),  f  16,  that  such  court  may  adjudge 
the  amount  of  the  reparation.  Southera 
R.  Co.  V.  Tift,  1 124 

Instrnctione. 

Prejudicial    error   in,    see    Appeal    and 
Error,  102. 

5.  The  trial  court  is  not  required  to  gire 
a  requested  instruction  in  a  criminal  ease 
which  singles  out  and  emphasises  an  iso- 
lated fact.    Perovich  v.  United  SUtcs.  722 

6.  The  trial  judge  does  not  err  in  refus- 
ing to  adopt  the  exact  words  of  a  requested 
instruction  if  he  instructs  the  jury  eomctly 
and  in  substance  corers  the  relevant  ruk* 
of  law  proposed  by  eounsel.  Cunningliam 
V.  Springer,  «2 

7.  Requested  instructions  based  upon  aa 
hypothesis  which  there  is  no  evidence  tend- 
ing to  support  are  properly  refused.  Wil- 
mington Star  Biin.  Co.  v.  Fulton,  708 

8.  Evidence  tending  to  justify  the  infsr- 
ence  that  a  mine  employee  who  was  ^• 
lowed  to  enter  a  roaaway  without  warn- 
ing knew,  before  entering,  that  it  had  net 
been  cleared  of  gas,  does  not  require  the 
giving  of  a  requested  instruction  in  an  ae- 
tion  for  the  death  of  such  employee  as  tht 
result  of  an  explosion,  which  is  hased  on 
the  assumption  that  such  employee,  when 
killed,  was  wilfully  endangering  the  tives 
or  health  of  others,  or  the  aeenritjr  of  the 
mine  or  its  machinery,  or  was  rerkleesly 
disronxdinff  his  personal  safety. 
ton  Star  lun.  Go.  ▼.  FuHon, 
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Abandonment  hy  ewigneeije  in 

mptqr  of  bankrupts  interest  nn- 

der,  see  Banknmtoiy,  Sb 
Sustaining  testsmeaCuy  trast  oa  prin- 

dples  of  eonity,  ass  OsBfliet  af 

Laws. 
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1.  A    testamentary 
death  of  the  trustee  where  the  will 
that,  if  the  executrix,  who 
AS  trustee,  should  dis  or 
Hliould  become  unable  to  set  in 
a  new  trustee  shonM 
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court,  EQ  th&t  the  tniata  thereby  created 
Bhoiild  be  &t  all  times  preserved  and  carried 
into  effect.    Criiit  v.  Owen*  227 

2,  An  equitable  life  estate  given  to  a 
niece  of  the  testator  in  the  income  from  a 
specified  piece  of  land  excepted  from  the 
general  scheme  for  the  creation  of  a  truat 
fund  from  the  rents  of  tho  testator's  real 
property  for  the  benefit  of  hit  grandchildren 
does  not  fail  because  of  the  repugnancy  of 
this  scheme  to  the  rule  against  ptirpetuities, 
the  effect  of  which  is  to  glvB  the  testator's 
daughter  all  the  reit  of  the  property,  in- 
cluding the  remainder  in  the  life  estate; 
nor  does  this  result  follow  because  the 
trustees  are  directed  to  keep  such  income 
up  to  $40  per  month  from  the  other  prop- 
erty included  in  the  triist.  Landram  v.  Jor- 
dan* 38 


UNITED  STATES- 

Statute  permitting  presentation  of 
claim  againat  Unil^  States  as  ad- 
mission of  merit,  see  Claims. 

Courts  of,  see  Courts. 

Title  of^  to  Panama  Canal  Zone,  see 
Panama   Canal   Zone. 

What  elalms  against,  are  included  in 
release*  see  Release, 

State  taxation  of  Federal  securities, 
see  Taxes,  3. 

Ac^|Uisitioii  of  territory  by  treaty ,  see 
Treaties. 

Rights  of,  in  waters  of  Arkansas  river, 
see  Waters,  I,  2. 

The  United  States  may  not,  without  ita 
consent,  be  sued  by  a  state.  Kansas  v. 
United    States,  610 


VEXUE. 

Fedf^fal  question  respecting  right  to 
tfhange  of,  see  Appeal  and  Error, 
31. 

Thi}  trial  in  Comanche  county,  Oklaho 
uja,  fif  an  offense  <x>mTnitted  within  terri- 
tory which,  at  the  time  of  trial,  had  been 
or*rnrii.^4Hl  a?i  Bucli  county,  with  a  term  of 
court  rixfd  for  it  hy  order  of  the  territorial 
supn-nie  court,  -ai^tislics  the  requirements  of 
thp  Mrpinic  oct  of  May  2,  1890  {26  Stat,  at 
L.  S.'k  S(i,  cljEip-  18^)*  S  10,  that  crimes  shall 
b('  t  ritMl  ill  the  county  to  which  territory  not 
embracod  in  iiny  or^^anized  county  "shall  he 
attiU'hsHi/'  although  at  the  dat<?  of  the  com- 
nn?i>*it»n  of  the  offense  Comanche  county  had 
not  bix'n  organized,  but  was  attached  for 
jiiiijcial  purposes  to  Canadian  county.  Re 
Mo  ran,  105 


VERDICT. 

Directing  verdict   Ln  criminal   case,  see 
Trial.  2. 


VESTED  RIGHTS. 

In     jud^irienta     in     Indian     citizenship 
cabled,  see  Indians,  1. 


WAIVKB. 

Of  special  appearanae,  sec  Appearance, 

3. 
Of    ohjection     by    pieading    orer,    aea  j 

Pleading,  4.  J 

WAR  DEFAHTIUEPTT.  ^ 

Validity  of  delegation  of  power  to 
Secretary  of  War^  iee  Const  it  ut  ion* 
al  Law,  2. 

Necessity  of  cotppensation  for  requir- 
ing change*  m  bridge  oif'er  inter- 
state water  way^  sae  Eminent  Do- 
malar  1-  J 

WAHEHOUSEMEN. 

Equitable  lien  of  holder  of  warehouM 

receipts   under  invalid   pledge^   see 

Bankruptcy,  4* 
Sufficiency   of   change  of  possession   to 

validate    pledge    of    warehouse    re- 

ceiptSt  see  Pledge^  1. 
Duties    on    withdrawals    from    bonded 

warehouses,  eee  Duties,  5,  6. 

WASHINGTON, 

Assessments  for  public  im prove ment»  in 
city  of,  see  Public  Improvements. 

W.\TERS. 

Authority  of  Secretary  of  War  over 
bridges,  see  Constitutional  Lawj  2, 

Necessity  of  compensation  for  requir- 
ing changes  in  bridge  over  inter- 
state water  way,  see  Eminent  Do- 
main, L 

Begulation  of  water  ratea  fts  impair- 
ing contract  obligations,  see  Const t^ 
tutionul   Law,  57* 

Injuuctian  againat  diversion^  see  In- 
junction, 2. 

1.  The  respective  rights  of  the  states  of 
Kansas  and  Colorado  in  regard  to  the  flow 
of  water  in  the  Arkansas  river  is  not  sul>or- 
dinate  to  any  supposed  superior  right  on 
the  part  of  the  national  government  to  eon- 
trol  the  whole  system  of  the  reclamation 
of  arid  lands,  since  the  reclamation  of  arid 

i"  lands  IB  not  one  of  the  powers*  granted  to 
the  general  government*  Kansas  v.  Colora- 
do, Bm 

2.  The  determination  of  the  respective 
rights  of  the  state  of  Kansas  and  Colorado 
to  the  benefit  of  the  water  in  the  Arkansas 
river  cannot  be  affected  by  any  theory  that^ 
because  at  times  and  in  some  places  the  en- 
tire bed  of  the  channel  is  dry,  there  are  two 
rivers,  one  commencing  in  the  mountains 
of  Colorado  and  terminating  at  or  near  the 
state  line,  and  the  other  commencing  at  or 
near  the  place  where  the  former  ends,  and, 
from  springs  and  branches,  starting  aa  a 
new  stream,  to  flow  onward  through  Kan- 
sas and  Oklahoma  toward  the  Gulf  of  Mexi- 
co.    Kansas  v*  Colorado^  D56 

3.  The  presence  of  water  beneath  the  bed 
of  the  Arkansas  river  as  it  passes  through 
the  state  of  Kansas,  though  in  places  of 
considerable  amount  and  running  in  the 
same  direction,  does  not  show  the  ezistenod 
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rather  than  the  Federal  statutes,  although 
the  land  had  not  then  been  opened  for  set- 
tlement.    Re  Moran,  106 

TEST  CASE. 

Effect  as  to  persons  not  parties  of 
judgment  of  Choctaw  anid  Chicka- 
saw citizenship  ooort  in  test  ease, 
see  Judgment,  4. 

TIMBER. 

Right  of  Indian  allotees  to  cut  timber 
on  public  lands,  see  Indians,  5. 

TITIiB. 

Of  railway  company  to  Tands  within 
congressional  land  grant,  see  Ad- 
verse Possession. 

Of  United  States  to  Panama  Canal 
Zone,  see  Panama  Canal  Zone. 

TOBACCO. 

Duty  on  withdrawal  from  bonded  ware- 
houses, see  Duties,  5. 

TREATIES. 

With  Indians  as  grant,  see  Indians,  2, 
3. 

Right  of  Indian  allottees  to  cut  tim- 
ber under  Stockbridge  and  Munsee 
treaties,  see  Indians,  5. 

Effect  of  treaty  as  repealing  prior  stat- 
ute, see  Statutes. 

The  United  States  may  acquire  territory 
by  treaty.     Wilson  v.  Shaw,  351 

TRIAL. 

Reception  of  evidence  as  denying  due 

process    of    law,    see    Appeal    and 

Error,  30. 
Harmless    error   in    refusing   to   strike 

out   expert   testimony,   see   Appeal 

and  Error,  104. 

1.  The  discretion  of  the  trial  court  is 
not  abused  by  permitting  witnesses  who 
have  had  practical  railroad  experience  and 
are  familiar  with  overhead  structures  and 
buffers  to  testify  as  to  whether  a  buffer  at 
the  end  of  a  spur  track  was  a  reasonably 
safe  and  proper  one,  and  as  to  whether  rea- 
sonable and  proper  care  had  been  exercised 
in  so  building  an  overhead  structure  as  to 
prevent  the  use  of  the  hand  brakes  on  a 
freight  car  until  about  100  feet  from  the 
end  of  the  spur  track.  Gila  Valley,  G.  & 
N.  R.  Co.  v.  Lyon,  276 

2.  The  trial  court  properly  refuses  to 
instruct  the  jury  to  bring  in  a  verdict  of 
not  guilty  in  a  homicide  case,  on  the  theorv 
that  the  corpus  delicti  has  not  been  proved, 
although  there  was  no  witness  to  the  homi- 
cide, and  the  identification  of  a  partly 
burned  body  as  that  of  the  victim  was  not 
perfect,  where,  taking  all  the  circumstances 
together,  there  is  clearly  enough  evidence 
to  warrant  the  jury  in 'finding  that  such 
body  was  that  of  the  deceased,  and  that  he 
had  been  killed  by  the  defendant.  Pero- 
Tich  V.  United  Statet^  722 
1254 


3.  Evidence  tending  to  show  that  m  spar 
railroad  track  was  not  a  safe  and  proper 
structure  for  the  operation  of  ears  ia  niiB- 
dent  to  carry  to  the  jury,  on  the  questioa 
of  the  negligenee  of  tlie  railway  oompaay, 
an  action  to  reoover  for  the  Idiliiig  of  a 
brakeman  while  ridinf  on  a  ear  whiA 
plunged  over  the  end  m  the  spar  track,  al- 
though the  evidence  for  the  railway  eon- 
pany  tended  to  show  that  the  aceidfwt  was 
due  to  the  negligence  of  a  fellow  aerfant  in 
ordering  the  ear  to  be  detached  from  the 
train  and  engine.  Gila  Vall^,  G.  Jt  N.  R. 
Co.  V.  Lyon,  Wf 

4.  Parties,  after  action  bj  tha  Intcntata 
Commerce  Commission  dedaring  aa  !■• 
creased  f rei^t  rate  to  be  unreaMoabie,  may 
make  a  vahd  stipulation,  in  the  anheeqaeat 
proceedings  had  m  the  Federal  oourt  undar 
the  act  of  February  4,  1887  (24  SUt.  at  U 
379,  chap.  104,  U.  8.  Comp.  SUt.  1901,  p^ 
3154),  S  16,  that  such  court  may  adjudge 
the  amount  of  the  reparation.  Southern 
R.  Co.  V.  Tift,  1134 

Instrnctiona. 

Prejudicial    error   in,    see    Appeal    and 
Error,  102. 

5.  The  trial  court  ia  not  required  to  give 
a  requested  instruction  in  a  criminal  ease 
which  singles  out  and  emphasizes  an  iso- 
lated fact.    Perovich  v.  United  Statea.  722 

6.  The  trial  judge  does  not  err  in  refns- 
ing  to  adopt  the  exact  words  of  a  requested 
instruction  if  he  instniotsthe  jury  correctly 
and  in  substance  oovera  the  relevant  mice 
of  law  proposed  by  counsel.  Cunningham 
V.  Springer,  062 

7.  Requested  instructions  baaed  upon  an 
hypothesis  which  there  ia  no  eridenre  tend' 
ing  to  support  are  properly  refuaed.  Wil- 
mington Star  Min.  Co.  v.  Fulton,  70B 

8.  Evidenoe  tending  to  justify  the  infer- 
ence that  a  mine  employee  who  was  al- 
lowed to  enter  a  roaaway  without  wan- 
ing knew,  before  entering,  that  it  had  not 
been  cleared  of  gas,  does  not  require  ths 
giving  of  a  requested  inatruetion  in  aa  ac- 
tion for  the  death  of  such  employee  aa  the 
result  of  an  explosion,  which  ia  baaed  oa 
the  assumption  that  aueh  amployae,  when 
killed,  was  wilfully  andaagermg  the  ttvas 
or  health  of  others,  or  the  aaeoritjr  of  the 
mine  or  its  machinery,  or  waa  rarkleaely 
disnmrding  his  peraonal  aafaty.  Wihaiaf- 
ton  Star  ifin.  Co.  t.  Folton,  fm 

TRUSTS. 

Abandonment  hy  aadgaaaaa  in  haak- 

ruptey  of  haakn^t^  iatereat  aa- 

der,  aee  Banknmtay»  a. 
Sustalnfaig  taatammuy  tnmt  oa  ntia- 

dplea  of  oomity.  aaa  OMfliet  M 

Lawa. 


1.  A    teatamentary   traat 
death  of  the  truataa  wharetka  wfll 
that,  if  the  executrix,  who  i 
ns  trustee,  should  die  or   far 
should  beoome  unahla  to  aat  ia  tlia 
a  new  truttaa  ahould  ha  aiwBBlalai  ky  tka 


court,  10  tbat  Ihe  Iruita  thereby  created 
thould  be  at  all  tfineB  preserved  and  carried 
into  effect,    Criiit  v,  Owen»  227 

2,  An  equitable  life  estate  given  to  a 
niece  of  the  testator  in  the  mcom©  from  a 
specified  piece  of  land  excepted  from  the 
general  scheme  for  th^  creation  of  a  trust 
fund  from  the  rents  of  the  testator's  real 
prf^erty  for  the  benefit  of  hia  grandchildren 
doea  not  fail  because  of  the  repugnancy  of 
this  schc^me  to  the  rule  against  perpetuitiea, 
the  effect  of  which  is  to  give  the  testator's 
daughter  all  the  rest  of  the  property,  iu- 
elu^ing  the  remainder  in  the  life  estate; 
nor  does  this  result  follow  becauae  the 
trustees  are  directed  to  keep  such  income 
up  to  $40  per  month  from  the  other  prop- 
erty included  In  the  trust.  Landram  v.  Jor- 
dan, 38 

UNITED  STATES- 

Statute  permitting  presentation  of 
clO'im  against  United  States  as  ad- 
mission of  merit,  see  Claims. 

Courts  of^  see  Courts. 

Title  of,  to  Panama  Canal  Zone,  see 
Panama   Canal    Zone. 

What  claims  against,  are  included  in 
release,  see  Release* 

Btate  taxation  of  Federal  seeuritieSp 
see  Taxes^  3. 

Ac^^uisition  of  territory  by  treaty,  *e« 
Treaties. 

Rights  of,  in  waters  of  Arkansas  river, 
see  Waters,  I,  2. 

The  United  States  may  not,  without  ita 
coTispnt.  be  sued  by  a  state.  Kansas  v. 
United    States,  510 


VEXUE. 

l'>d(>ral  qUFstion  respecting  right  to 
change  of,  see  Appeal  and  Error, 
31. 

Thi^  trial  in  Comanche  county,  Oklaho 
ma,  of  an  offense  miumitted  within  terri- 
tory  which,  at  the  time  of  trial,  had  been 
or^nnivcpd  as  such  county »  with  a  term  of 
court  tixcd  for  it.  hy  order  of  the  territorial 
sijprcnu*  court,  satisfies  the  requirements  of 
titc  nr^anic  at-t  of  Mny  2,  18TO  (26  Stat,  at 
L.  H3,  m,  chap.  1S21,  ^  10,  that  crimes  shall 
hr  \rh*d  m  the  eminty  to  which  territory  not 
^nibniL'i'd  in  any  ov^'dnized  cr>unty  "ahall  be 
attiirhe-d/'  although  at  the  date  of  the  com- 
tnit^^iun  of  thu  otrt-nse  Comanche  county  had 
not  bofu  organ izGii,  hut  wjis  attached  for 
judicial  purposes  to  Canadian  county.  Re 
M^jran,  '      106 

Directing  v'erdict  in  criminal  case,  see 
Trial,  2. 


VESTED  R[G!ITS. 

lo     judjTinGnta     in     Indian    citizens  hip 
caaed,  see  Indians,  1. 


ITKiTEn  STAT®i — Watehs 


Of  special  appearance,  see  Appearance, 

3. 
Of    objection    by    pleading    over,    see 

Pleading,  4. 

WAR  DEPARTMENT, 

Validity  of  delegation  of  power  ttt 
Secretary  of  War,  see  Constitution- 
al Law,  2. 

Necessity  of  compensation  for  requir- 
ing changes  in  bridge  over  inter- 
state water  way,  see  Mminent  Do- 
main, 1, 

WAREHQt'SEMSSM,  ] 

Equitable  lien  of   holder  of  warehouM  I 

receipts   under   invalid   pledge,  see 

Bankruptcy,  4. 
Sufficiency   of  change  of   possession   to 

validate    pledge    of   warehouse    re* 

ceipts,  see  Pledge,  L 
Duties    on    withdrawals     from     bonded   i 

war eho uses,  see  DutieSp  5,  d. 

WASHINGTON. 

Asaessments  for  public  trnprovementg  in 
city  of^  see  Public  Improvements. 

WATERS. 

Authority  of  SGcn?tary  of  War  over  . 
bridges,  see  Constitutional  Law^  2.    I 

Necessity   of   compensation    for   requir-    ! 
ing   changes   tn   bridge   over   inter- 
state water  way^  see  Eminent  Do- 
main,  I.  1 

Regulation  of  water  rfttea  ma  jixipair-  | 
ing  contract  obligations^  see  Conflti^  \ 
tutional  Law,  57. 

Injunction  against  diversion^  see  In- 
junction, 2. 

L  The  respective  rights  of  the  states  of 
Kansas  and  Colorado  in  regard  to  the  flow 
of  water  in  the  Arkansas  river  is  not  subor- 
dinate to  any  supposed  superior  right  on 
the  part  of  the  national  government  to  con- 
trol tbe  whole  system  of  the  reclamation 
of  arid  lands,  sinee  the  reclamation  of  arid 
lands  ts  not  one  of  the  powers*  granted  to 
the  general  government.  Kansas  v.  Colora- 
do, 956 

2.  The  determination  of  tbe  respective 
rights  of  the  state  of  Kansas  and  Colorado 
to  the  benefit  of  the  water  in  the  Arkansas 
river  cannot  be  sflfeeted  by  any  theory  that, 
because  at  times  and  in  some  places  the  en^ 
tire  bed  of  the  channel  is  dryi  there  are  two 
rivers,  one  commeneing  in  the  mountains 
of  Colorado  and  terminating  at  or  near  the 
state  line,  and  the  other  commencing  at  or 
near  the  place  where  the  former  ends,  andj 
from  springs  and  branches,  starting  as  a 
new  stream,  to  flow  onward  through  Kan- 
sas and  Oklahoma  toward  the  Gulf  of  Mexi- 
co.    Kansas  v.  Colorado,  959 

3.  The  presence  of  water  beneath  the  bed 
of  the  Arkansas  river  as  it  passes  through 
the  state  of  Kansas,  though  in  places  of 
considerable  amount  and  funning  in  thi 
same  direution,  does  not  show  the  existence 
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WILSON  ACT. 

Si-*'  romrii^TW. 


>5.   1*.    11. 


\VITXi:SSES. 

\\'l.«-ri  n-fii.-al  to  Mpp'-irit  int^^rpretfr  i* 
not  pr«-jiidi'ial  •-rror.  t'*:  Affi*'al 
and    Krror.    103. 

witiT  AM)  iM{ori:ss. 

SuHj^i"ri'"\  oi  j-'-rvic'  to  sustain  juris- 
diction, sw;  Jiid;:ni**nt.  1. 

SniiK-i'-ii'v  oi  M-rvic*'  to  ^ati^iy  duo  pro- 
•••  --  of  law.  M'*r  C"n-lituiional  Law. 
IR.  2«. 

K<ju;il  |»r«it«'ft  ion  nf  thf  laws  in  service. 
>.(■«■  Cnri*.!  iMMinnal  Law.  3^. 

KiTt'fl  of  «p"i-ia!  app«*ar:inc*'  to  remove 
<jjii-<'.  >•«'«•  App«'arjint.«.'.  L  2. 

j;i!<«t  oj  l;irk  of  MTvif-e  on  ri^iht  to  en- 
Nirci*  HttHf-liiiif.'nt  in  cause  reincived 
til  r<'«i<i;il  court,  .MM«  K<-ini>val  of 
('itn^-i-ff  it. 

I.  Scivici'  liv  |nili]i(jition  in  tin-  manner 
pr("*(rit»("|  l)y  ill"  .".talc  statutes  ffjr  non- 
resident defendant. s  cannot  be  had  in  the 
Ked<' ra I  circuit  court  t(^  whicli  a  s\iit  in 
wiiirdi  an  attafliiiient  has  i.^^sued  lias  been 
HMiiovi'd  fnMH  a  ».tai<'  cnnrt  l)efore  service 
of  -iiMitiMin-s.     Clark  v.  Wells,  138 
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:  wTi'rrs.i.ip    by   a  fcs 

:f  a.  c-.'zirrolliac  in 
rT  >■•£.  :■:"  a  ioiiie«T:ic  raiivaj  « 
rr-.k:L.5  ira  ■:  wti  officers.  3U  1 
:!§  :  wxL..  and  is  re^mnsibk  for : 
ani  •:■  persons  'vrth  waos  c 
no:  caJt*  the  foreign  eorpna 
service  of  process  within  ibe  1 
Theory  th&t  it  is  doinc  basz 
:Lrough  the  agency  of  the  d-^ 
r&ti-'n.  Peterson  t.  Chio^.  1 
•-'.■. 

4-  Service  of  process  on  ir 
f:'rei;crn  corporation  doing  ba 
\\jfc  state,  in  order  to  be  Tslids 
an  agent  representing  the  ko 
r*-»piect  to  soch  business.  Frrc 
cage.  R.  I.    &    P.    R.  Co. 

5.  The  implied  assent  of  a  :: 

a  nee  company  transacting  hiK£ 

fe-ylvania  without  compiving  *c 

»une  20,  1883,  that   senrice  0: 

fuit  broug^ht   against  it  there  3 

business  transacted   in  that  r. 

■  made    upon     the     state    ittsu.-i3 

'  sioaer.  as    prescribed  by  th*:  ? 

not  extend  to  a  suit  brongb:  V 

t}:at  state    on   a    contract  of  z 

:  ecuted  in   another  state.    O'.i  ^ 

I  L.  Asso.  V.    McDonough, 

j     \^.  The     lack     of     any    vilic 

I  process  upon  a  foreign 'corpora:} 
dcf'^at  the   jurisdiction  of  a  F-; 

:  cr»urt  of  an  action  in  which  $w- 
pleaded  in  its  answer  a  demir^ 
ment,-— especially  since,  uniff 
practice,  as  defined  in  III.  Bfv 
110.  ifS  30.  31,  the  defendant  I 
verdict  and  judgment  in  his  fa« 

I  jtears  that  the  plaintiff  is  indr^ 
for  a  balance  when  the  two  pa 
against  each  other,  and,  after  tie 
is  set  up,  the  plaintiff  is  not  * 
dismiss  his  suit  without  the  e« 
defendant  or  leave  of  eomt  1 
cause  shown.  Merchants  Best  \ 
v.  James  B.  Clow  &  Sons, 

WRIT  OF  KRROR. 

See  Appeal  and  Error. 

S03.  wii^mk 
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of  an  indrpeiKlrnt  subsurface  river,  Howing 
continuously  from  the  Colorado  line  through 
the  state  of  Kansas.     Kansas  v.  Colorado, 

956 

WILLS. 

CV)sts  in  suit  to  construe,  see  Appeal 
and  Error,  106. 

Sustaining  testamentary  trust  on  prin- 
ciples of  comity,  see  Conflict  of 
Laws. 

Testnmontary  trusts,  see  Trusts. 

1.  The  word  "and"  will  not  be  substi- 
tuted for  '*or"  in  the  clause  in  a  will  pro- 
viding for  the  disposition  of  the  testator's 
est  ale  in  case  any  of  his  sons  should  die 
"without  leaving  a  wife  or  child,"  unless  the 
wliole  context  of  the  will  plainly  and  be- 
yond question  requires  such  substitution 
in  order  to  give  effect  to  the  intention  of 
the  testator.    Travers  v.  Reinhardt,  865 

2.  The  surviving  daughter  of  the  testa- 
tor does  not  take  to  the  exclusion  of  her 
sister's  children  under  a  will  executed  after 
tl»e  marriage  of  such  sister,  devising  the 
testator's  real  property  in  trust  to  his 
daugliters  "for  and  during  their  respective 
lives  .  .  .  and  from  and  after  their 
death  in  trust  for  the  child  or  children  of 
each  of  my  said  daughters  then  alive  in  fee 
simple,"  and  providing  that,  if  any  of  the 
daughters  should  die  without  having  been 
married,  her  share  should  pass  to  the  sur- 
vivors.    Cruit  V.  Owen,  227 

AYILSOX  ACT. 

See  Commerce,  8,  9,  IL 

WITNESSES. 

When  refusal  to  appoint  interpreter  is 
not  prejudicial  error,  see  Appeal 
and    Error,   103. 

WRIT  AXD  PKOCESS. 

Sufficiency  of  siTvice  to  sustain  juris- 
diction, see  Judgment,  1. 

Sufiieiency  of  service  to  satisfy  due  pro- 
(•<'S.s  of  law,  see  Constitutional  Law. 
IB.  26. 

Equal  protection  of  the  laws  in  ser\'ice, 
sr»(»  Constitutional  Law.  38. 

Effect  of  special  appearance  to  remove 
cause,  K«M*  Appearance,  1,  2. 

EfTcet  of  lack  of  service  on  right  to  en- 
force attachment  in  cause  removed 
t<»  K<*<l«'ral  court,  s<'e  Kj-moval  of 
Causes,  5. 

1.  Service  by  pul»Iication  in  the  manner 
prpsoril)ed  by  tlu'  state  statutes  for  non- 
resident defendants  cannot  be  had  in  the 
Federal  circuit  court  to  which  a  suit  in 
which  an  attacliment  has  issued  has  been 
renifjvod  from  a  stat*'  court  l)eforc  8er\*ice 
of  sinnnions.     Clark  v.  Wells,  138 
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Serrloc  on  forei^rn  corporation. 

Validity  of  statute  providing  for  serr- 
ice  on  state  auditor,  see  Constitu- 
tional Law,  15,  43. 

2.  Soliciting  through  its  district  freight 
and  passenger  agent  m  Philadelphia,  freight 
and  passenger  traffic  for  a  railway  company 
incorporated  in  Iowa  and  having  its  eastern 
terminal  at  Chicago,  is  not  doing  business 
within  the  eastern  district  of  PennsylTmnia 
in  such  a  sense  that  process  can  be  served 
upon  the  corporation  there.  Green  v.  Chi- 
cago,  B.  &  Q.  R.  Co.  916 

3.  The  ownership  by  a  foreign  railway 
company  of  a  controlling  interest  in  the 
stock  of  a  domestic  railway  company  whidi 
retains  its  own  officers,  has  property  of 
its  own,  and  is  responsible  for  Its  contracts 
and  to  persons  with  whom  it  deals,  does 
not  make  the  foreign  corporation  liable  to 
service  of  process  within  the  state  on  the 
theory  that  it  is  doing  business  therein 
through  the  agency  of  the  domestic  corpo- 
ration. Peterson  v.  Chicago,  R.  I.  &  P.  R. 
Co.  Ml 

4.  Service  of  process  on  an  agent  of  a 
foreign  corporation  doing  business  within 
the  state,  in  order  to  be  valid,  must  be  upon 
an  agent  representing  the  corporation  with 
respect  to  such  business.  Peterson  v.  Chi- 
cago, R.  L  &  P.  R.  Co.  841 

5.  The  implied  assent  of  a  foreign  insur- 
ance company  transact in|^  business  in  Penn- 
sylvania without  complying  with  Pa.  act  of 
June  20,  1883,  that  service  of  process  in  a 
suit  brought  against  it  there  in  respect  of 
business  transacted  in  that  state  may  be 
made  upon  the  state  insurance  commis- 
sioner, as  prescribed  by  that  statute,  does 
not  extend  to  a  suit  brought  by  citizens  of 
that  state  on  a  contract  of  insurance  ex- 
ecuted in  another  state.  Old  Wayne  Mat. 
L.  Asso.  V.  McDonough,  *  345 

G.  The  lack  of  any  valid  service  of 
process  upon  a  foreign  corporation  does  not 
defeat  the  jurisdiction  of  a  Federal  circuit 
court  of  an  action  in  which  such  corporation 
pleaded  in  its  answer  a  demand  in  recoup- 
ment,—especially  since,  under  the  local 
practice,  as  defined  in  111.  Rev.  Stat.  chap. 
110,  SS  30,  31,  the  defendant  may  have  a 
verdict  and  judgment  in  his  favor  if  it  ap- 
pears that  the  plaintiff  is  indebted  to  him 
for  a  balance  wnen  the  two  claims  are  set 
against  each  other,  and,  after  the  cross  claim 
is  set  up,  the  plaintiff  is  not  permitted  to 
dismiss  his  suit  without  the  conAcnt  of  the 
defendant  or  leave  of  eourt  granted  for 
cause  shown.  ^lerchants  Heat  ft  Light  Co. 
V.  James  B.  Clow  &  Sons,  488 

WRIT  OF  ERROR. 

See  Appeal  and  Error. 

S03.  S04.  205,  M6  U.  iL 
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a  conditional  sale  because  possession  was  to 
be,  and  was,  delivered,  and  it  must  have 
been  contemplated  that  the  rails  would  be 
put  down  upon  a  roadway  assumed  to  be- 
long to  the  purchaser,  or  because  the  con- 
tract required  additional  security  in  the 
form  of  first -mortgage  bondi  of  the  pur- 
chaser.   Bierce  v.  Hutchins,  828 

SEPARABIiE  CONTROVSStSY. 

As  affecting  removal  of  cause,  sea  Re- 
moval of  Causes,  8. 

SERVICE. 

Of  process,  see  Writ  and  Process. 

SBT-OFF  AND  COUNTERCIiAIM; 

Sufficiency  of  plea  as,  see  Pleading,  8. 

1.  Sums  improvidcntly  paid  to  an  Army 
officer  by  the  auditor  for  the  War  Depart- 
ment cannot  be  deducted  from  the  extra 
pay  sued  for  in  the  court  of  claims,  where 
the  United  States  filed  no  set-off  or  counter- 
claim.    United  States  v.  Mitchell,  762 

2.  A  set-off  in  favor  of  the  United 
States  against  the  demand  of  a  commission- 
er of  a  Federal  circuit  court  for  5  cents 
more  per  folio  for  drawing  complaints  in 
civil -rights  cases  than  the  amount  he  had 
been  paid  as  in  full  for  such  services  may 
be  allowed  by  the  court  of  claims,  under 
the  broad  provisions  of  U.  S.  Rev.  Stat.  { 
1059,  U.  S.  Comp.  SUt.  1901,  p.  734;  act  of 
March  3,  1887  (24  Stat,  at  L.  505,  chap.  369, 
U.  S.  Comp.  Stat.  1901,  p.  752),  {  1,  to  the 
extent  of  fees  improperly  and  unlawfully 
paid  him  in  the  settlement  of  his  former 
account,  which  was  approved  by  the  circuit 
court  "subject  to  revision  by  the  accounting 
officers  of  the  United  States  Treasury," 
even  though  some  of  such  illegal  payments 
were  made  later  than  the  filing  of  the  daioL 
Allen  V.  United  States,  634 

SHIPPING. 

Collision  of  vessel  with  government 
breakwater,  see  Collision. 

Contribution  between  vessels  in  fault 
for  collision,  see  Contribution. 

Liability  of  pilots  for  each  other's  neg- 
ligence, see  Pilots. 

SITUS. 

Of  property  for  taxation,  see  Taxes,  4, 
5. 

SKINS. 

Duty  on  growth  on  skin  of  Mocha 
sheep,  see  Duties,  2. 

SPAIN. 

Spanish  land  grant,  see  Prirate  Land 
Claims,  2-6. 

STATE  COURTS. 

Appellate  jurisdiction  of  Supreme  Court 
of  United  States,  see  Appeal  and 
Error,  II.  b,  2. 
Following    decisions    of,     in      Federal 
courts,  see  Courts,  12,  13. 
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Conflict  of  jurisdiction  with  Fedenl 
courts,  see  Courts,  14-10. 

Removal  of  cause  to  Federal  eirenit 
court,  see  Removal  of  Oansea. 

BTATBB. 

Review  of  decisions  of  atate  eonrU  m 
Federal  Supreme  Coiirt,  ace  Appeal 
and  Error,  IL  b,  2. 

Validity  of  state  regulation  of  imilway 
rates,  see  Carriers,  4. 

Sufficiency  of  evidenoe  of  bonadniy  be- 
tween states,  see  Bridenee,  IS. 

Right  to  nroteet  national  flag  ■giinsf 
illegitunate  uses,  see  Flag. 

Right  to  enjoin  p<^ntion  of  air,  sss 
Injunction,  1. 

Right  of  Kansas  to  enjoin  Oolorado 
from  diverting  Arkansas  river,  see 
Injunction,  2. 

Regulation  of  sale  of  patent  rights,  see 
Patents,  4,  6. 

Questions  open  on  demurrer  in  soit  be- 
tween states,  sea  Pleading,  6,  d. 

State  regulation  as  infringiBg  ooagres- 
sional  power  over  post  roads,  see 
Postoffiee. 

State  control  over  m&eblo  lands,  sec 
Private  Land  Claims,  1. 

Validity  of  state  disposal  of  pnUic 
lands  under  oongressional  author- 
ity, see  PnUie  Lands,  2. 

Original  juriadietion  of  Fbdaiml  Sn- 
preme  Court  of  snita  uy  and  be- 
tween states,  see  Supreme  Ooort  of 
United  States. 

Validity  of  sUte  taxation,  aee  Ta 


A  suit  to  enjoin  the 
an  order  of  the  Mississippi  railroad  eonunis- 
sion  oompelling  a  railroad  eompsuiy  to  stop 
its  trains  at  a  speeiiled  station  ia  not  n  snit 
ap^ainst  the  state.  Mississippi  K  Comnis- 
sion  V.  Illinois  C.  R.  Co.  20t 

STATUTES. 

1.  The  validity  of  so  much  of  N.  C 
Laws  1906,  chap.  6S8,  enacted  to  preveat 
dealing  in  futures,  as  makea  indietawe  the 
carrying  on  of  a  ''bucket  ahop*  hnaineas.  is 
not  aifeeted  by  any  repugnancy  to  the  dae 

Erooess  of  law  or  equal  protection  of  the 
iws  clauses  of  the  14th  Anwndmcnt  to  the 
Federal  Oonstitntion  of  the  pioTisicns  of 
that  act  which  raise  a  prima  fade  pwsMp 
tion  of  goilt  from  the  proof  (tf  cntaia  acts 
when  done  by  persoBS  fOMtallyi  and  aol 
when  done  by  thoac  engaged  fa  manvfactw- 
ing  or  wholesale  nMrefiaidirfng.  GatewM4 
V.  North  Oarolina*  M 

Conatrnetion. 

2.  The  re-enactment 
of  a  statute  whiA  has 
a  constmction  in  pracnci  eumb 
duty  it  is  to  carry  H 
presumption  that  nid 
isfaetory  to  the   Mslntan, 

Slainly  erroneons.    Copper    ^ 
lin.  Co.  T.  AriiOBa,  IM 

8.  Congress,  by  enacting  tka  mofiis  ts 
the  act  of  July  S4,  IMT  (ft  Stat,  at  L^  till 
M.aMlLft 


lotto 
bmi- 
I  il  ii 


BtipuXlAtiok — STmErEn*  Railways. 


chap.  11,  U.  S.  Comp.  Stat,  1901,  p,  1701),  § 
83,  which  differs  from  the  proviso  to  the  act 
of  October  1,  1890  (26  Stat,  at  L.  624,  chap, 
1244),  S  50,  only  in  aubstltuting  th&  word 
"entry^  for  the  word  "withdrawal"  aa  thf 
date  when  the  woigbt  of  merchandiae  with- 
drawn from  bondi^d  war^houacs  is  to  he 
taken  as  the  basia  of  the  dutyi  miitt  be 
deemed  to  have  adopted  the  construction 
given  to  the  earlier  proviso  by  th^  Attorney 
General  and  followed  by  the  executive  of* 
fioera  charged  with  the  administration  of 
the  law,  «ie.,  that  auch  proviso  wa^  gen- 
eral in  its  appUcatioDj  aod  not  r^atrlLrted 
to  merchandise  imported  before  the  act  took 
effect.    United  States  v,  0.  Falk  &  Bro. 
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4.  The  construction  given  by  the  Colo- 
rado courts  to  a.  statute  of  that  state  which 
is  alleged  to  have  served  aa  the  model  for 
Ariz.  Rev.  Stat,  f  38S0,  defining  the  powers 
of  the  board  of  equalization,  need  not  be 
followed  by  the  Arizona  courts  when  con- 
struing the  territorial  statute,  where  the 
Colorado  deoi^ioh  turned  partly  on  the  no- 
tion, inapplicable  to  Arizona,  that  the 
board  of  equalization  had  no  function  of  as- 
sessment, and  in  part  on  the  Constitution 
of  the  state.  Copper  Queen  Coneol.  Min.  Co. 
V.  Arizona,  1143 

Repeal. 

Of  exemption  from  taxation,  lee  Taxei, 

7. 

5.  The  trusts  for  the  perpetual  inaint«- 
nanoe  of  cemetery  lots  and  of  monuments 
and  other  stnictures  erected  thereon,  ex- 
pressly  authrjriz^'d  by  D*  C*  Code  (31  Stat, 
at  L.  1295  aT^d  1351*  chap.  854),  |  689,  are 
not  forbidden  because  f  1023  of  such  Code, 
prohibiting  perpetuities  and  restr^iints  upon 
alienation,  dofs  not  in  terms  make  an  ex- 
ception in  favor  of  the  triista  provided  for 
in  the  earlier  station.    Iglehart  v,  Iglehart, 
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6.  A  later  treaty  will  not  b**  rfgnrded  as 
repealing  an  earlier  i^tatnte  by  iraplication 
unless  the  two  are  absolutely  mcoiopatible, 
and  the  statute  rannot  be  cnfo/ced  without 
antagonizing  the  treaty.  Johnson  v, 
Browne,  '  816 

7.  The  original  Cbc^rokoe  law  as  duly 
passed  and  approved  must  prevail  aa 
against  omiaaions  in  subsei^uent  compila- 
tions, where  the  acts  providing  for  such 
compilations  did  not  declare  that  they 
should  be  efTi  rtive  an  la^s  of  the  Cherokee 
Nation.     Red  Bird  v.  United  States,  GO 

STIPULATION. 

Effect  of.  on  Judicial  enforcement  of  or- 
der of  Interstate  CcimEQerce  Com- 
miss-ion.  see  Judgment,  2;  Trial,  4. 

STOCKHOT.PKRS. 

Liability   of.   tee   Corpc^rationa,  4. 

STREET  RAIIiWAYS, 

Reserved  rifjlat  hj  amend  or  repeal  char- 
ter, see  Constitutional  Law,  69. 


Effect  of  consolidation  oa  contract 

emptions   from  paving  obligatio&%  J 
see  Corporations^  1. 

Conditions  of  incorporation  aa  affect- 
ing eitetnptioo  from  paving  obliga- 
tions enjoyed  by  predecessor  inn 
titlCj  see  CorporationSi  "Z. 

Sale  of  capital  stock  &m  affecting  ex^  | 
emptiona  from  paving  obiig^itiotis  j 
enjoyed  by  predecessor  in  titlej  seftj 
Corporations^  3. 

i.  Municipal    grants    of    street     railway* 
franchiaes  must  be  strictly  construed.  Cleve- 
land Electric  R.  Co,  v.  Cteveland,  W9 

2.  Municipal  ordinances  extending  tha 
life  of  the  franchise  of  the  Euclid  avenue  or 
main  line  of  the  Cleveland  street  railwaj 
system  will  not  be  construed  as  applicable 
to  a  road  with  a  separate  route  and  a  dif- 
ferent term  of  lifct  known  as  the  liarden 
atreet  branch,  on  the  theory  that  the  latter 
road  became  a  part  of  the  main  line  hecau^ 
it  was  permitted  to  run  in  connection  with 
such  main  linCj  and  to  use  a  portion  of  that 
line  to  reach  a  public  square.  Clevela^nd 
Electric  R  Co.  v.  Cleveland,  39B 

3.  The  words  "main  line*^  in  municipal 
ordinances  granting  respectively  the  right  to 
construct  a  small  e^ttensbn  to  the  Garden 
street  branch  of  the  Cleveland  street  rail* 
way  system  and* the  right  to  lay  a  second 
track  on  a  portion  of  that  branchy  to 
terminate  with  the  expiration  of  the  grant 
for  the  main  line,  must  be  deemed  to  refer 
to  the  rest  of  the  Garden  street  branch,  and 
not  to  the  Euclid  avenue  line*  Cleveland 
Electric  R.  Co.  v.  Cleveland,  399 

4.  A  street  railway  franchise  made  to  ' 
terminate  with  the  grant  to  the  main  lint 
is  to  be  measured  by  the  grant  aa  it  then 
exists,  and  not  by  any  subsequent  exten* 
sion  of  the  term  which  may  be  grante^d, 
Cleveland  Electric  R.  Co.  v.-  Cleveland,  3S9 

5.  A  grant  of  a  street  railway  franchise 
by  the  Cleveland  common  council,  to  be 
valid  "until  the  e^^piration  of  the  grants  for 
said  company's  tracks  on  said  Quincy  street 
eaH  of  Lincoln  avenue,  to  wit:  July  13, 
1913/'— is  not  a  grant  extending  to  that 
date^  where  the  Quincy  street  grants  were 
then  in  fact  to  terminate  at  an  earlier  date- 
Cleveland  Electric  R,  Co.  v.  Cleveland,    309 

0.  An  extension  of  the  time  for  the 
termination  of  the  franchise  of  the  Garden 
street  branch  of  the  Cleveland  street  rail- 
way system  to  the  date  set  for  the  termi 
nation  of  the  Euclid  avenue  or  main  line 
was  not  effected  by  a  municipal  ordinanee 
consenting  to  a  consolidation  of  severaJ 
street  railroads,  including  the  EucUd  avenue 
and  Garden  street  linesj  on  condition  that 
but  one  fare  should  be  charged  for  a  con- 
tinuous ride.  Cleveland  Electric  E.  Co.  ▼. 
Cleveland,  389 

7.  The  title  to  the  raili,  polei,  and 
other  appliances  for  operating  the  Garden 
street  branch  of  the  Cleveland  at  ret  rail- 
way system  remaining  in  the  vu'iout 
streets  at  the  expiration  of  iti  franchise  m 
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a  conditional  sale  because  possession  was  to 
be,  and  was,  delivered,  and  it  must  have 
been  contemplated  that  the  rails  would  be 
put  down  upon  a  roadway  assumed  to  be- 
long to  the  purchaser,  or  because  the  con- 
tract required  additional  security  in  the 
form  of  first- mortgage  bondi  of  the  pur- 
chaser.   Bierce  v.  Hutchins,  828 

SEPARABIiE  CONTROVSStSY. 

As  affecting  removal  of  cause,  sea  Re- 
moval of  Causes,  8. 

SERVICE. 

Of  process,  see  Writ  and  Procesa. 

SET-OFF  AND  COUNTERCLAIM. 

Sufficiency  of  plea  as,  see  Pleading,  3. 

1.  Sums  improvidently  paid  to  an  Army 
officer  by  the  auditor  for  the  War  Depart- 
ment cannot  be  deducted  from  the  extra 
pay  sued  for  in  the  court  of  claims,  where 
the  United  States  filed  no  set-off  or  counter- 
claim.    United  States  v.  Mitchell,  762 

2.  A  set-off  in  favor  of  the  United 
States  against  the  demand  of  a  commission- 
er of  a  Federal  circuit  court  for  6  oents 
more  per  folio  for  drawing  complaints  in 
civil -rights  cases  than  the  amount  he  had 
been  paid  as  in  full  for  such  services  may 
be  allowed  by  the  court  of  claims,  under 
the  broad  provisions  of  U.  S.  Rev.  Stat.  { 
1059,  U.  S.  Comp.  Stat.  1901,  p.  734;  act  of 
March  3,  1887  (24  Stat,  at  L.  505,  chap.  359, 
U.  S.  Comp.  Stat.  1901,  p.  752),  S  1,  to  the 
extent  of  fees  improperly  and  unlawfully 
paid  him  in  the  settlement  of  his  former 
account,  which  was  approved  by  the  circuit 
court  "subject  to  revision  by  the  accounting 
officers  of  the  United  States  Treasury,^ 
even  though  some  of  such  illegal  payments 
were  made  later  than  the  filing  of  the  claioL 
Allen  v.  United  States,  634 

SHIPPING. 

Collision  of  vessel  with  government 
breakwater,  see  Collision. 

Contribution  between  vessels  in  fault 
for  collision,  see  Contribution. 

Liability  of  pilots  for  each  other's  neg- 
ligence, see  Pilots. 

SITUS. 

Of  property  for  taxation,  see  Tazea,  4, 
5. 

SKINS. 

Duty  on  growth  on  skin  of  Mocha 
sheep,  see  Duties,  2. 

SPAIN. 

Spanish  land  grant,  see  Prhrate  Land 
Claims,  2-5. 

STATE  COURTS. 

Appellate  jurisdiction  of  Supreme  Court 
of  United  States,  see  Appeal  and 
Error,  II.  b.  2, 

Following    decisions    of,     in     Federal 
courts,  see  Courts,  12,  13. 
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Conflict  of  jurisdiction  witli  Fedml 
courts,  see  Courts,  14-10. 

Removal  of  cauae  to  Federal  eirenit 
court,  see  Removal  of  Oausea. 

6TATS8. 

Review  of  dedaiona  of  atata  eonrU  m 
Federal  Supreme  Court,  aae  Appeal 
and  Error,  IL  b,  2. 

Validity  of  state  regulation  of  nihniy 
ratea,  tee  Carriers,  4. 

Sufficiency  of  evidenee  of  bonadniy  ba- 
tween  atatea,  fee  Erideiiee,  IS. 

Right  to  nroteet  national  flag  ■giinrt 
illegitimate   naes,  aee  Flag. 

Right  to  epjoin  p<^ntion  of  air,  am 
Injunction,  1. 

Right  of  Kansaa  to  enjoin  Oolorado 
from  diverting  Arkanaaa  river,  tee 
Injunction,  2. 

Regulation  of  sale  of  patent  rigiita,  tee 
Patents,  4,  6. 

Questions  open  on  demurrer  in  anit  be- 
tween atatea,  tee  Flending,  ft,  C 

State  regulation  aa  infringiBg  nui^in 
aional  power  over  poat  roada.  sec 
Poatoffiee. 

State  control  over  pnaUo  landa,  sec 
Private  Land  Claima,  L 

Validity  of  state  diapoaal  of  pnblie 
lands  under  congressional  author- 
ity, see  Public  Lands,  2. 

Original  jnriadietion  of  Fbdand  Sn- 
preme  Court  of  anita  uy  and  be- 
tween statea,  aee  Supreme  Oourt  of 
United  States. 

Validity  of  state  taxation,  aee  Tazee. 

A  suit  to  en^in  the  enforeement  of 
an  order  of  the  Mississippi  railroad  eonuBis- 
sion  oompelling  a  railroad  eompany  to  itop 

its  trains  at  a  specified  statioB  ia  ] — "^ ^ 

against  the  state.    Missiseippi  & 

sion  V.  Illinois  C.  R.  Co.  sm 

STATUTES. 

1.  The  validity  of  so  much  of  N.  CL 
Laws  1905,  chap.  6S8,  enacted  to  prvmt 
dealing  in  futures,  as  makea  indieCaVle  tbt 
carrying  on  of  a  "^eket  alMyp*  baaineas.  is 
not  aifected  by  any  repugnancy  to  tic  dat 

CtMsess  of  law  or  equal  protection  of  tl» 
WB  dauses  of  the  14th  AnwndBent  to  thr 
Federal  Oonatitution  of  the  piovieioM  of 
that  act  which  raise  a  prima  lieie  pieenBp- 
tion  of  guilt  from  the  proof  of  certain  acts 
when  done  by  perM»a  genanDy.  and  aol 
when  done  by  tlMiee  engagsd  in  mannfMCw- 
ing  or  wholesale  marchaadiafaifc  Gatevw^ 
V.  North  Carolfaia,  M 

Conatructlon* 

2.  The  re-enactment 
of  a  atatute  whidi  hai 
a  constmetion  in  ptBcUai  from  tlibee 
duty  it  is  to  carry  H      '     ' 
presumption  that  nid 
isfaetory  to  the   MUatora, 

Slainly  erroneona.     Copper    C  _ 
lin.  Co.  T.  Ariaona,  lltf 

3.  Congress,  by  enacting  the  pratim  te 
the  act  of  July  M,Jfl9Mft  Stat,  at  L^  fill 
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bml- 
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ehap.  11,  U.  S.  Comp.  Slat,  1901,  p,  1701),  I 
83,  which  differs  from  the  proviso  to  the  act 
of  October  1,  1890  (26  SUt.  at  L.  624,  eh&f. 
1244),  S  60,  only  Jii  aubBtituting  the  word 
"entry^  for  the  word  ** withdrawal"  as  the 
date  when  the  weight  of  merchandise  with- 
drawn from  bonded  warehouses  is  to  be 
taken  as  the  basts  of  the  dutjj  must  be 
deemed  to  have  adopted  the  construction 
given  to  the  earlier  proviso  by  the  Attorney 
General  and  followed  by  the  executive  of- 
ficers charged  with  the  admmiBtration  of 
the  law,  vuf,,  that  such  proviso  was  gen- 
eral in  its  application,  and  not  restnctcid 
to  merchandise  imported  before  the  act  took 
effect.    United  States  v.  G.  Falk  k  Bro. 

41! 

4.  The  construction  given  by  the  Ck>io- 
rado  courts  to  a  statute  of  that  state  which 
is  alleged  to  have  served  as  the  model  for 
Ariz.  Rev.  Stat.  §  3B80,  defining  the  powers 
of  the  board  of  equalifatlou,  need  not  be 
followed  by  the  Arizona  court s  whan  con- 
struing the  territorial  statute,  where  the 
Colorado  deoision  turned  partly  on  the  no- 
tion, inapplicable  to  Arizona «  that  the 
board  of  equalization  had  no  function  of  as- 
sessment, and  in  part  on  the  Constitution 
of  the  state.  Copper  Queen  Consol.  Mia.  C6. 
V.  Arizona,  1143 

Repeal. 

Of  exemption  from  taxation,  see  Taxes^ 

7. 

5.  The  trusts  for  the  perpetual  mainte- 
nance of  cemetery  lots  and  of  monuinents 
and  other  structures  erected  thereon,  ex- 
pressly authorized  bv  D.  C.  Code  (31  Stat* 
at  L.  1295  and  U5h  chap,  854),  §  609,  are 
not  forbidden  because  |  1023  of  such  Code, 
prohibiting  perpetuities  and  reatraints  upon 
alienation,  does  not  in  terms  make  an  ex- 
ception in  favor  of  the  trusts  provided  for 
in  the  earlier  section.    Iglehurt  v.  Iglehart, 
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6.  A  later  treaty  will  not  be  regarded  as 
repealing  an  earlii*r  slalute  by  implication 
unless  the  two  art  absolutely  incornpalible, 
and  the  statute  ennnot  be  enforced  without 
antagonizing  the  treaty.  Johnson  v. 
Browne,  81d 

7.  The  original  Cherokee  law  as  duly 
passed  and  approved  must  prevail  as 
against  omissions  in  subsequent  compila- 
tions, where  th<^  itcts  providing  for  such 
compilations  did  not  declare  that  they 
should  be  efTective  as  laws  of  the  Cherokee 
Nation.     Red  Bird  V.  United  States,  90 

STIPULATION. 

Effect  of,  on  judicial  enforcement  of  or- 
der of  Inter?^tftte  Commerce  Com- 
mission, see  Judgraentt  2;  Trials  4. 

STOCKHOLDERS. 

Liability   of,   see  Corporations,  4* 

STREET  RAILWAYS. 

Reserved  rigliT  !■■  lunend  or  repeal  char- 
ter, see  CunaLitutional  Law,  59. 


Effect  of  eon  sol  Ida  t  ion  on  contract  €X»  m 
emptions  from  paving  obligationay  ^ 
see  CorporationSj  1.  " 

Conditions    of    incorporation    as    affect- 
ing exemptjotj  from  paving  obliga- 
tions  enjoyed    by    predeeessor    in  ^ 
title,  see  CorporatiouSi  2.  f 

Sale  of  capital  stock  as  affecting  tx- 
empttons  from  paving  obligiitions 
enjoyed  by  predecessor  in  title,  s<*e 
Corporatlottif  ft. 

1.  Municipal  grants  of  street  railway 
franchises  must  be  atrictlT  eonstrned.  Cleve- 
land Electric  R,  Co,  v,  aeveland,  399 

2.  Municipal  ordinances  extending  tha 
life  of  the  franchise  of  the  Enclrd  avenue  or 
main  line  of  the  Cleveland  street  railway 
system  will  not  be  construed  at  applieabla 
to  a  road  with  a  separate  route  ana  a  dif- 
ferent term  of  life,  known  as  the  Garden 
street  branch,  on  the  theory  that  the  latter 
road  became  a  part  of  the  main  line  because 
it  was  permitted  to  run  in  conneetion  with 
such  main  line,  and  to  use  a  portion  of  that 
line  to  reach  a  public  square,  devel&od 
Elei^tric  R.  Co.  v.  Cleveland,  39« 

3.  The  words  '^main  line"  In  mnnieipa] 
ordinances  granting  respectively  the  right  to 
construct  a  femall  extension  to  the  Garden 
street  branch  of  the  Cleveland  street  rail* 
way  system  and  the  right  to  lay  a  second 
track  on  a  portion  of  that  branch,  to 
terminate  with  the  enXpiration  of  the  grant 
for  the  main  line,  must  be  deemed  to  refer 
to  the  rest  of  the  Garden  street  brancbr  and 
not  to  the  Euclid  avenue  line.  Cleveland 
Electric  E.  Co.  v.  Cleveland,  3S9 

4.  A  street  railway  franchise  made  to 
terminate  with  the  grant  to  the  main  line 
is  to  be  measured  by  the  grant  as  it  then 
f>xi8ts,  and  not  by  any  subsequent  exten- 
sion of  the  term  which  may  be  granted. 
Cleveland   Electric  R.  Co.  v.-  Cleveland,  398 

5.  A  grant  of  a  street  railway  franchise 
by  the  Cleveland  eommon  council,  to  be 
valid  "until  the  expiration  of  the  grants  for 
said  company's  tracks  on  said  Quiicy  street 
east  of  Lincoln  avenue ^  to  witt  July  13, 
1913,"— is  not  a  grant  ekt ending  to  that 
date,  where  the  Quiney  street  grants  were 
then  in  fact  to  terminate  at  an  earlier  date, 
Cleveland  Electric  R.  Co.  v.  Cleveland,    399 

6*  An  extension  of  the  time  for  the 
termination  of  the  franehiae  of  the  Garden 
street  branch  of  the  Clevelaml  street  rail- 
way system  to  the  date  set  for  the  termi 
nation  of  the  Euclid  avenue  or  main  !in€ 
was  not  eJTected  by  a  municipal  ordinance 
consenting  to  a  consolidation  of  several 
street  railroads,  including  the  Euclid  avenue 
and  Garden  street  lines,  on  condition  that 
but  one  fare  should  he  charged  for  a  oon- 
tinuous  ride,  Cleveland  Electric  R.  Co.  ▼. 
Cleveland,  399 

7.  The  title  to  the  raile,  poke,  and 
other  appHances  for  operating  the  Garden 
street  branch  of  the  Cleveland  stret  rail* 
way  system  remaining  in  the  varioui 
streets  at  the  expiration  of  Its  frsjichise  it 
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a  conditional  sale  because  possession  was  to 
be,  and  was,  delivered,  and  it  must  have 
been  contemplated  that  the  rails  would  be 
put  down  upon  a  roadway  assumed  to  be- 
long to  the  purchaser,  or  because  the  con- 
tract required  additional  security  in  the 
form  of  first- mortgage  bonds  of  the  pur- 
chaser.   Bierce  v.  Hutchins,  828 

SEPARABIiE  CONTROVSStSY. 

As  affecting  removal  of  cause,  see  Re- 
moval of  Causes,  8. 

SERVICE. 

Of  process,  see  Writ  and  Process. 

SET-OFF  AND  COUNTERCIiAIM; 

Sufficiency  of  plea  as,  see  Pleading,  8. 

1.  Sums  improvidently  paid  to  an  Army 
officer  by  the  auditor  for  the  War  Depart- 
ment cannot  be  deducted  from  the  extra 
pay  sued  for  in  the  court  of  claims,  where 
the  United  States  filed  no  set-off  or  counter- 
claim.    United  States  v.  Mitchell,  762 

2.  A  set-off  in  favor  of  the  United 
States  against  the  demand  of  a  commission- 
er of  a  Federal  circuit  court  for  5  cents 
more  per  folio  for  drawing  complaints  in 
civil -rights  cases  than  the  amount  he  had 
been  paid  as  in  full  for  such  services  may 
be  allowed  by  the  court  of  claims,  under 
the  broad  provisions  of  U.  S.  Rev.  Stat.  { 
1059,  U.  S.  Comp.  Stat.  1901,  p.  734;  act  of 
March  3,  1887  (24  Stat,  at  L.  505,  chap.  359, 
U.  S.  Comp.  Stat.  1901,  p.  752),  {  1,  to  the 
extent  of  fees  improperly  and  unlawfully 
paid  him  in  the  settlement  of  his  former 
account,  which  was  approved  by  the  circuit 
court  ^'subject  to  revision  by  the  accounting 
officers  of  the  United  States  Treasury,^ 
even  though  some  of  such  illegal  payments 
were  made  later  than  the  filing  of  the  claim. 
Allen  V.  United  States,  634 

SHIPPING. 

Collision  of  vessel  with  government 
breakwater,  see  Collision. 

Contribution  between  vessels  in  fault 
for  collision,  see  Contribution. 

Liability  of  pilots  for  each  other's  neg- 
ligence, see  Pilots. 

SITUB. 

Of  property  for  taxation,  see  Taxes,  4, 
5. 

SKINS. 

Duty  on  growth  on  skin  of  Bfocha 
sheep,  see  Duties,  2. 

SPAIN. 

Spanish  land  grant,  see  PriTate  Land 
Claims,  2-5. 

STATE  COURTS. 

Appellate  jurisdiction  of  Supreme  Comt 
of  United  States,  see  Appeal  and 
Error,  IL  b,  2. 

Following    decisions    of,     in     Federal 
courts,  see  Courts,  12,  13. 
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Conflict  of  jurisdiction  wKh  Fedeial 
courts,  see  Courts,  14-10. 

Removal  of  cause  to  Federal  cirenit 
court,  see  Removal  of  Oauses^ 

STATBB. 

Review  of  decisions  of  atate  eonrU  ii 
Federal  Supreme  Court,  see  Appeal 
and  Error,  IL  b,  2. 

Validity  of  state  regulation  of  raihniy 
rates,  see  Carriers,  4. 

Sufficiency  of  evidenee  of  bonadaiy  be- 
tween states,  see  Erideiiee,  IS. 

Right  to  Dioteei  national  flag  sciiMt 
illegitiniate  uses,  see   Flag. 

Right  to  enjoin  p<^tttion  of  air,  s« 
Injunction,  1. 

Right  of  Kansas  to  enjoin  Oolorado 
from  diverting  Arkansas  river,  see 
Injunction,  2. 

Regulation  of  sale  of  patent  rights,  see 
Patents,  4,  6. 

Questions  open  on  demurrer  in  suit  be- 
tween states,  sea  Fleudiag,  ft,  d. 

State  regulation  as  infringiBg  wwigm 
sional  power  over  post  roadsy  see 
Postoffioe. 

State  control  over  puddo  lands,  sec 
Private  Land  Claims,  1. 

Validity  of  sUte  disposal  of  pnbUe 
lands  under  congressional  author- 
ity, see  Publie  Lande,  2. 

Original  jurisdietion  of  Fbdenl  Su- 
preme Court  of  suits  uy  aud  be- 
tween states,  see  Supreme  Oourt  of 
United  SUtes. 

Validity  of  sUte  Uxaticm,  aeo  Ta 


A  suit  to  enjoin  the  enforoemcHt  of 
an  order  of  the  Ifississippi  railroad  eommii- 
sion  compelling  a  railroad  eompany  to  stojp 
its  trains  at  a  spedfled  station  ia  not  a  suit 
against  the  state.  Mississippi  R.  Commis- 
sion V.  Illinois  C.  R.  Co.  209 

STATUTES. 

1.  The  validity  of  so  much  of  N.  C 
Laws  1905,  chap.  5S8,  enaeted  to  Mwrat 
dealing  in  futures,  as  makes  indietaue  the 
carrying  on  of  a  '^ueket  almp*  bnuneas,  is 
not  affected  by  any  repugnaney  to  the  das 

Krooess  of  law  or  equal  protection  of  the 
iws  clauses  of  the  I4th  Anwndmeat  to  thr 
Federal  Constitution  of  the  prarisioas  of 
that  act  whioh  raise  a  prima  fide  pwsump 
tion  of  guilt  from  the  proof  (tf  eertaia  acts 
when  done  by  persons  gsMtallyi  and  aol 
when  done  by  thooe  engagsd  in  maaufactw- 
ing  or  wholesale  marenaadiafai^  Gattmd 
V.  North  Oarolina*  M 

Construction. 

2.  The  re-enaeti 
of  a  statute  whidi 
a  construction  In  ptufltloi  fnm 
duty  it  is  to  earry  H  onl  givsa  rim 
presumption  tlmt 
isfaetory  to  the   Makftuiu, 

plainly  erroneous,     uopptr    ' _ 

Alin.  Co.  T.  Arisona,  lltf 

3.  Congress,  by  enaeting  tka  pnifim  ts 
the  act  of  July  24,  IMT  (ft  SIttl.  at  L^  till 


tathi 
is  mi- 
lt b 


ErwuL^rtam — S^beet  Railwah. 


ehap.  11,  U.  S.  Comp.  Stat,  1901,  p,  1701),  | 
83,  which  differs  from  the  pp^Tiso  to  the  net 
of  October  1,  lS9e  (26  Stat,  at  L.  624.  ehap. 
1244),  S  60,  only  in  substituting  the  word 
"entry"  for  the  word  '^withdniwar*  as  the 
date  when  th«  weight  of  meFchaDdis^  with- 
drawn from  bonded  warehouses  is  to  be 
taken  as  the  bails  of  the  duty,  must  be 
deemed  to  have  adopted  the  construction 
riven  to  the  earlier  proviso  hj  the  Attome? 
General  and  followed  hy  the  executive  of- 
ficers charged  with  the  administration  of 
the  law,  vi^.,  that  Buch  proviso  was  gen- 
eral in  its  application^  and  not  restricted 
to  merchandise  imported  before  the  act  took 
effect.    United  States  v.  G.  Falk  &  Bro. 

411 

4.  The  construction  given  bj  the  Colo- 
rado courts  tu  a  statute  of  that  state  which 
is  alleged  to  have  served  as  the  model  for 
Ariz.  Rev.  Stat.  §  3B80,  defining  the  powers 
of  the  board  of  eqiialiEation,  need  not  be 
followed  by  the  AriEona  courts  when  con- 
struing the  territorittl  statute,  where  the 
Colorado  decision  turned  partly  on  the  no- 
tion, inapplicable  to  Arisonat  that  the 
board  of  equalisation  bad  no  ftinction  of  as- 
sessment, and  Id  part  on  the  Constitution 
of  the  state.  Copper  Queen  Gonsot.  Min.  Co, 
V.  Arizona,  1143 

Repeal. 

Of  exemption  from  taxation,  aee  Taxes » 
7. 

5.  The  trusts  for  the  perpetual  mainte* 
nance  of  cemetery  lots  and  of  monuments 
and  other  structures  erected  thereon,  ex- 
pressly authori^d  by  D,  C.  Code  {31  Stat, 
at  L.  1295  and  1351,  chap.  864),  I  669,  are 
not  forbidden  because  i  1023  of  such  Code, 
prohibiting  pirpctuities  and  restraints  upon 
alienation,  docs  not  in  terms  make  an  ex- 
ception in  fftvnr  of  the  truats  provided  for 
in  the  earlier  i^eetion.    Iglehart  v.  Iglebart, 

575 

6.  A  later  treaty  will  not  be  regarded  as 
repealing  an  earlier  statute  by  implication 
unless  the  two  are  absolutely  incompatible, 
and  the  statute  cannot  be  enfoj-ced  without 
antagonizing  the  treaty.  Johnfion  v. 
Browne,  816 

7.  The  orlginaJ  Cherokee  law  as  duly 
passed  and  approved  must  prevail  as 
against  omissions  in  subsequont  compila- 
tions, where  the  acts  providing  for  such 
compilations  did  not  declare  that  they 
should  be  efTcM'tiv^  as  laws  of  the  Cherokee 
Nation.    Red  Bird  v.  United  States,  flfl 

STIPULATION. 

EfTect  ot,  on  judicial  enforcement  of  or- 
der of  Interjatate  Commerce  Com- 
mission, see  Judgment,  2;  Trials  4. 

STOCKHOIiOERS. 

Liability   of.   see   CorpnratiouSj  4. 

STREET  RAILWAYS, 

Reserved  rip/hi  to  amend  or  repeal  char- 
ter, see  Constitutional  Law,  69. 


Effect  of  consolrdatioB  on  contract  ex- 
emptions from  paving  obtigalioii% 
see  Corporations)  L 

Conditions  of  incjc»r|>oration  as  affect- 
ing exemption  from  paving  obliga- 
tions enjoyed  by  predecessor  la 
title^  see  Corporationi^  2. 

Sale  of  capital  stock  as  affecting  e,\' 
emptionfl  from  paving  obi i^'at  ions 
enjoyed  by  predecessor  in  title,  >?ca 
Corporations^  $. 

1,  Municipal    (rranti    of    street     railway 


I 


Municipal  grants  of  street  railway  M 
franchises  must  be  strictly  construed.  Qeve-  w 
land  Electric  R  Co.  v.  develatid,  399 

2.  Municipal  ordinances  extending  the 
life  of  the  franchise  of  the  Euclid  avenue  or 
main  line  of  the  Cleveland  street  railway 
system  will  not  be  construed  as  applicable 
to  a  road  with  a  separate  route  and  a  dif- 
ferent term  of  life,  known  as  the  Gardeii 
street  branch »  on  the  theory  that  the  latter 
road  beoime  a  part  of  the  main  line  because 
it  was  permitted  to  run  in  connection  with 
such  main  line,  and  to  use  a  portion  of  that 
line  to  reach  a  public  square.  Cleveland 
Electric  R,  Co,  v.  Cleveland,  SS© 

3.  The    words    "main    line''    in   municipal 
ordtn&noes  granting  respectively  the  right  to  , 
construct  a  small  extension  to  the  Gardeii 
street  branch  of  the  Cleveland  street  rail- 
way system  and 'the  right  to  lay  a  second 
track   on    a    portion    of    that     branch,    to 
terminate  with  the  expiration  of  the  grant  * 
for  the  main  line,  must  be  deemed  to  refer  ' 
to  the  rest  of  the  Garden  street  branch,  snd' 
not  to   the   Euclid   avenue  line,     Cleveland 
Electric  R.  Co,  v.  Cleveland,  399 

4.  A    street    railway    franchise    made    t<i  V 
terminate  with  the  grant  to  the  main  Hna   ^ 
is  to  be  measured  by  the  grant  as  It  theii 
exists,  and  not  by  any  BUbsequent  exten- 
»ion   of  the   term    which    may   be   granted. 
Cleveland  Electric  R.  Co,  v.^  Cleveland,  3Sfl 

5.  A  grant  of  a  street  railway  franchise 
by  the  Cleveland  common  council,  to  he 
valid  "until  the  expiration  of  the  grants  for 
said  company's  tracks  on  said  Quincy  street 
east  of  Lincoln  avenue,  to  wit:  July  13, 
li)13/* — is  not  a  grant  extending  to  that 
date,  where  the  Qiiiney  street  grants  were 
then  in  fact  to  terminate  at  an  earlier  date* 
Cleveland  Electric  R,  Co,  v,  Cleveland,    399 

6.  An  extension  of  the  time  for  tha 
termination  of  the  franchise  of  the  Garden 
street  branch  of  the  Cleveland  street  raii- 
way  system  to  the  date  set  for  the  termi 
nation  of  the  Euclid  avenue  or  main  line 
was  not  efTected  by  a  municipal  ordinance 
consenting  to  a  consolidation  of  several 
street  railroads,  including  the  Euclid  avenue 
and  Garden  street  lines,  on  condition  tbat 
but  one  fare  should  be  charged  for  a  can- 
tin  uouj  ride.  Cleveland  Electric  R,  Co.  t. 
Cleveland,  399 

7.  The  title  to  the  rails,  poles,  and 
other  appliances  for  operating  the  Gardeii 
street  branch  of  the  Clevel&Qd  itret  rail- 
way system  remaining  ija  the  various 
streets  at  the  expiration  of  ItA  franchise  it 
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in  the  raflway  company  which  has  been 
operating  the  road.  Cleveland  Electric  R. 
Co.  V.  Cleveland,  309 

SUCCESSION  TAX. 

Validity  of,  see  Constitutional  Law,  32, 
33,'  39. 

Validity  of  statute  excluding  corpora- 
tions from  inheritance  tax,  see  Con- 
stitutional Law,  53. 

As  affecting  contract  obligations,  see 
Constitutional  Law,  62. 

SUICIDE. 

As  defense  in  action  on  insurance  pol- 
icy, see  Insurance. 

Validity  of  statute  excluding  suicide  as 
defense  in  insurance  cases,  see  Con- 
stitutional Law,  54. 

SUPERSEDEAS. 

Liability  on  supersedeas  bond,  see  Ap- 
peal and  Error,  107. 

SUPREME  COURT  OF  THE  UXTTED 
STATES. 

Appellate  jurisdiction,  see  Appeal  and 
Error. 

Power  to  make  orders  in  bankruptcy, 
see  Bankruptcy.  9. 

Cases  certified  by  circuit  court  of  ap- 
peals, see  Cases  Certified. 

Certiorari  to  court  of  appeals  of  Dis- 
trict of  Columbia,  see  Certiorari,  I. 

Certiorari  to  circuit  courts  of  appeals, 
sec   Certiorari,  2. 

Questions  open  on  demurrer  in  suit  be- 
tween states,  see  Pleading,  5,  6. 

1.  Till'  original  juri«»diction  of  the  Su- 
preme Court  of  the  United  States  does  not 
extend  to  a  bill  filed  by  the  attorney  gener- 
al of  Kan<»as  on  behalf  of  the  state  as  trus- 
tee for  the  ^^3souri.  Kansas.  &  Texas  Rail- 
way Company  of  certain  lands  in  thp  Indian 
territory,  alleged  to  have  been  granteil  by 
Conirress  to  the  state  for  the  benefit  of  the 
railway  company,  where  the  name  of  the 
state  is  bein^  used  simply  for  the  prosecu- 
tion of  the  claim  of  the  railway  company. 
Kansas  v.  United   States.  '  510 

2.  Tl»e  original  jurisdietion  of  the  Su- 
prenii*  Court  of  the  United  States  extends 
to  u  controversy  between  the  states  of  Kan- 
sas ai:<i  Colorado  and  the  United  States. 
prosiMit inj:  the  questions  whether  Kansas 
ha^  a  riirht  to  the  continuous  fiow  of  the 
waters  of  the  Arkansas  river  as  that  fiow 
existed  bi» fore  any  human  interference  there- 
with, or  whether  Colorado  has  the  right  to 
appropriate  the  waters  of  that  stream  so 
as  to  prevent  the  eontinuous  fiow.  or  wheth- 
er the  amount  of  the  llow  is  subject  to  the 
superior  authority  and  supervisory  control 
of  the  United  States.     Kansas  v.  Colorado. 

.*l.  The  oriijinal  iuri>diL'tion  of  the  Su- 
preme Court  of  the  United  State*  extemls 
to  a  suit  l>y  the  ci^mmonwealth  "^f  Virjj'nia 
aarainst  tin*  <T:ite  n\  Wi'^t  \'iri»inia  ti>  i!e- 
termine  the  amount  duo  to  the  former  bv 
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the  latter  as  the  equitable  proportion  of  the 
public  debt  of  the  original  state  of  Virginia 
which  was  assumed  by  West  Virginia  at 
the  time  of  its  creation  as  a  state.  Virgin- 
ia  V.  West   Virginia,  1068 

4.  The  question  of  the  liability  of  the 
state  of  West  Virginia  for  its  equitable  pro- 
portion of  the  public  debt  of  the  common- 
wealth of  Virginia  was  not  so  submitted 
to  the  West  Virginia  legislature  as  to  de- 
feat the  original  jurisdiction  of  the  United 
States  of  a  suit  between  the  states  by  tbe 
provision  of  W.  Va.  Const,  art.  8,  i  8.'  that 
an  equitable  proportion  of  such  public  debt 
shall  be  assumed  by  the  state,  and  the  legis- 
lature "shall  ascertain  the  same  as  soon  as 
may  be  practicable  and  provide  for  the 
liquidation  thereof,  since  such  provis'on. 
when  read  in  pari  materia  with  the  Virginia 
ordinance  of  August  20,  1861,  that  the  new 
state  shall  take  upon  itself  a  just  propor- 
tion of  the  public  debt,  to  be  ascertained 
as  therein  provided,  must  be  regarded  as 
meaning  only  that  the  legislature  should  as- 
certain, as  soon  as  practicable,  the  malt 
of  the  pursuit  of  the  method  prescribed,  and 
provide  for  the  liquidation  of  the  amount 
so  ascertained.    Virginia  t.  West  Virginia, 

l(M 

TAKIFP. 

See  Duties. 

TAXES. 

Priority  of  frandiise  tax  in  bankrupt- 
cy proceedings,  see  Bankrupter. 
14-16. 

Due  process  of  law  in  tax  prooeetlinga, 
see  Constitutional  Law.  22-28. 

Validity  of  stock  transfer  tax.  see  Con- 
stitutional Law.  30,  31.  41. 

Validity  of  state  inheritance  tax.  see 
Constitutional  l^w,  32,  33.  39. 

Equal  protection  of  the  laws  in  enforc- 
ing levee  taxes,  see  Constitutional 
I-aw.  38. 

Validity  of  statute  excluding  corpora- 
tions from  inheritance  tax.  see  Con- 
stitutional Law,  53. 

Taxation  of  foreign  corporation  as  im- 
pairing contract  obligation,  see 
Constitutional  Law.  56. 

Inheritance  tax  as  impairing  contract 
obligation,  see  Constitutional  Law. 
62. 

Injunction  against,  see  Injunction.  3.  4. 

Assessments  for  public  improvements, 
see  Public  Improvements. 

1.  A  state  may  tax  that  portion  of  the 
property  of  an  interstate  rmilroad  company 
lying  within  the  state  at  its  value  as  as 
organic  portion  of  the  entire  road.  CUeago. 
B.  &   Q.  R.  Co.  V.  Babcoek,  6M 

2.  The  members  of  a  state  board  of  eqnal- 
i/ation  and  assessment  should  not  be  sab* 
jected  to  a  cross-examination,  in  a  procstd* 
ing  for  equitable  relief  against  the  tac- 
tion of  railroad  propertv,  with  npard  Is 
the  operation  of  their  minds  in  ainnag  at 
the  valuation  of  such  property  fdr  tax  vv^ 

803,  204,  tOS,  worn  V.  & 
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poses.    Chicago,  6,  &  Q,  H.  Go.  v.  Babcock. 

630 

Federal  secnrflies. 

3.  The  immunity  of  nation al  siyeuritlea 
from  state  taxation  is  violated  by  a  tax 
imposed  under  the  authority  of  lown  Code, 
§  1322,  directing  that  j^hares  of  stot^k  of 
state  iMinkx^  ^hall  be  aaaessed  to  auch  banka^ 
and  not  to  individuul  stock  hold  era,  the  sub- 
stantial effect  of  wbicb  is  to  require  tax- 
ation upon  the  propertj,  not  including  the 
franchisee,  of  sucb  banks,  and  to  adopt  tht? 
value  of  the  shares  as  the  m&Asure  of  the 
taxable  valuation  of  such  property,  with- 
out permitting  any  deduction  from  such 
valuation  on  aecount  of  bondi  of  the  United 
States  owned  by  the  banks.  Home  Sav, 
Bank  v.  Dea  Moinea,  901 

Property  of  nonresident* 

4.  The  state  of  Indiana  cannot,  consist- 
ently with  due  procesa  of  hiw,  tax  debts 
evidenced  by  notes  given  and  payable  in 
Ohio,  by  residents  of  that  state,  to  a  resi- 
dent of  New  York,  for  loans  made  in  Ohio 
on  lands  there  situated,  merely  because,  in 
the  attempt  to  escape  proper  taxation  in 
Ohio,  such  notes,  together  with  mortgages 
securing  their  payment^  were  sent  to  an  In- 
diana agent  of  the  payee,  there  to  be  held 
by  him  until  they  were  needed  in  Ohio  to 
have  payments  of  interests  indorsed,  or  to 
be  delivered  up  if  the  principal  were  paid. 
Buck  v.  Beaeh,  1100 

6.  State  taxation  of  credits  arising  out 
of  loans  made  in  the  regular  course  of  busi^ 
ness  by  the  loeal  agent  of  a  foreign  insur- 
ance company  to  its  poliey  holders  is  not 
forbidden  by  U.  S.  Const.  1 4th  Amend., 
Mhere  thy  loixuH  were  negotiated,  the  notes 
signed,  tlie  security  taken,  the  interest  col- 
lected, and  tlie  debts  paid  within  the  state, 
because  the  promissory  notes  which  are  the 
evidences  of  stirh  credits  are  kept  at  the 
home  oHlee  at  all  times  when  not  needed  in 
the  state.  HetropoHtiin  L,  Ins.  Co.  v.  New 
Orleans.  853 

Exeinpti'JTiH. 

0.  LjincE  allotted  under  an  Indian  treaty 
which  exempts  such  land  from  levy,  sale,  or 
forfeiture  until  the  state  legislature  shall, 
witli  the  coM?ient  of  Congress,  remove  the  re- 
striction, ran  no  lonp^er  escape  taxation  af- 
ter the  Ir-^liati  patentee  has  become  a  citi- 
zen under  ihe  act  of  February  B,  1837  ("24 
Stat,  at  L.  3m,  chap,  IIU^  which,  in  addi- 
tion to  the  trrant  of  eitijgfnship,  provides 
that  "Indiiins  to  whom  allotments  have  been 
made  sluilJ  havf  the  benefit  of,  and  he  sub- 
ject  to.  tlie  laws,  both  civil  and  eriminal,  of 
the  state  or  territory  in  which  they  may  re- 
side," and  thp  ten  yejirs  during  which  Con- 
gress, by  the  Jict  q{  March  3,  1S93  {27  StaL 
at  L.  (112,  ;i'LT.  flmp,  ti}*3),  postponed  the 
operition  oi  the  provi?iion  of  Wash,  Laws 
ISSn.  ISOO,  p.  409,  grantirifT  the  power  of 
al  enation  'in  like  manner  and  with  like 
etlect  iis  any  other  pt-rson  may  do  under 
th<'  laws  lO  Um'  Uniteii  Stiite:^  and  ot  this 
state,"  and  removing  all  restrictions  in  ref- 


*^rence    thereto,    ha%'e    esfpired,     Goudy    ▼* 
Meatb,  130 

7.  The  withdrav^al  of  a  repealable  exemp- 
tion from  state  taxation  of  the  property 
of  ft  reorgftiiiied  railway  company,  if  any 
such  exemption  existed,  was  affected  by  ^li, 
Acts  1890,  chsLp.  120,  which  directs  a  new 
assessment  for  taxation  of  the  property  in 
the  state,  ajid  expressly  declares  that  the 
property  of  every  railroad  shall  be  assessed 
for  county  and  municipaJ  purposes,  and  con- 
tains a  proviso  that  nothing  therein  con* 
tamed  shall  beheld  to  discharge,  release»or 
impair  any  irrepealable  contract  or  obliga- 
tion then  existing,  which  suJJieientiy  evi- 
dences the  legislative  intent  to  repeal  ex- 
emptions from  taxation  which  were  not  pro- 
tes^ted  by  binding  contracts  beyond  legisla- 
tive control,  and  to  bring  all  property  with* 
in  the  taxing  power  of  the  state.  WieomiCLi 
County  Comrs.  v,  Bancroft,  112 

lEquallzatlon. 

8.  The  total  valuation  of  the  property 
in  the  territory  may  be  increased  by  the 
Arizona  board  of  equalization  beyond  the 
sum  of  the  returns  of  the  hoard  of  super- 
visors of  the  several  eountJes,  since  Ariz. 
Rev.  Stat.  |  3830,  empowering  the  board  to 
increase  or  diminish  the  valuation  of  prop- 
erty in  any  county  in  order  to  produce  a 
just  relation  between  all  the  valuations  of 
property  in  the  territory,  only  prohibits  the 
board  from  reducing  the  aggregate  valua- 
tion below  that  as  returned  by  the  eierka 
of  the  several  counties,  which  implies  that 
the  board  has  the  power  of  change,  and,  but 
for  the  prohibition,  might  reduce  the  total. 
Copper  Quceii  ConsoL  Min.  Co.  v.  Arizona, 

1143 

9.  The  Arizona  board  of  equalization,  in 
exerci^lug  its  power  under  Ariz.  Rev.  Stat, 
t  SB80,  to  increase  or  diminish  the  valua* 
tion  oi  property  in  any  county  in  order  to 
produce  a  just  relation  between  all  the 
valuations  of  property  in  the  territory,  is 
not  hound  to  deal  with  the  valuation  of 
each  county  as  a  whole,  but  may  increase 
or  diminish  the  valuations  of  particuiar 
classes  of  property  within  the  county.  Cop- 
per Queen  Conaol.  ^iin.  Co,  t,  Arii&ona,  1143 

TERHITORIES. 

Appellate  jurisdiction  of  Federal  Su- 
preme Court  over  territonal  tourts* 
see  Appeal  and  Error,  5,  16^10,  *J0, 
TO,  75. 

Congressional  power  over,  see  Congress, 
2. 

Powers  of  Choctaw  and  Chickasaw 
citizenship  court,  see  Indians,  I. 

Effect  as  to  persons  not  parties  of  judg- 
ment of  Cboetaw  and  Chickosaw 
eitt^enship  court  in  test  case,  see 
Judgment,  4. 

As  party  defendant,  see  Mortgage,  L 

r*and  now  embraced  within  the  limit jj  of 
Comanche  county,  Oklahoma,  had  become 
part  of  that  territory  on  August  4,  1*H)1^  so 
as  to  niake  a  murder  committed  theri'in  on 
that  date  an  offense  agaiust  the  territorial 
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ratlior  than  the  Federal  statntes,  although 
the  land  had  not  then  been  opened  for  set- 
tlement.    Re  Moran,  105 

TEST  CASB. 

Effect  as  to  persona  not  parties  of 
judgment  of  Choctaw  ai^l  C3iicka- 
saw  citizenship  court  in  test  ease, 
see  Judgment,  4. 

TIMBER. 

Right  of  Indian  allotees  to  cut  timber 
on  public  lands,  see  Indians,  5. 

TITIiE. 

Of  railway  company  to  Tends  within 
congressional  land  gnrant,  see  Ad- 
verse Possession. 

Of  United  States  to  Panama  Canal 
Zone,  see  Panama  Canal  Zone. 

TOBACCO. 

Duty  on  withdrawal  from  bonded  ware* 
houses,  see  Duties,  6. 

TREATIES. 

With  Indians  as  grant,  see  Indians,  2, 
3. 

Right  of  Indian  allottees  to  cut  tim- 
ber under  Stockbridge  and  Munsee 
treaties,  see  Indians,  5. 

Effect  of  treaty  as  repealing  prior  stat- 
ute, see  Statutes. 

The  United  States  may  acquire  territory 
by  treaty.    Wilson  v.  Shaw,  361 

TRIAL. 

Reception  of  evidence  as  denying  due 

process    of    law,    see    Appeal    and 

Error,  30. 
Harmless    error   in    refusing   to   strike 

out   expert   testimony,   see   Appeal 

and  Error,  104. 

1.  The  discretion  of  the  trial  court  is 
not  abused  by  permitting  witnesses  who 
have  had  practical  railroad  experience  and 
are  familiar  with  overhead  structures  and 
buffers  to  testify  as  to  whether  a  buffer  at 
the  end  of  a  spur  track  was  a  reasonably 
safe  and  proper  one,  and  as  to  whether  rea- 
sonable and  proper  care  had  been  exercised 
in  so  building  an  overhead  structure  as  to 
prevent  the  use  of  the  hand  brakes  on  a 
freight  car  until  about  100  feet  from  the 
end  of  the  spur  track.  Gila  Valley,  G.  & 
N.  R.  Co.  V.  Lyon,  276 

2.  The  trial  court  properly  refuses  to 
instruct  the  jury  to  bring  in  a  verdict  of 
not  guilty  in  a  homicide  case,  on  the  theory 
that  the  corpus  delicti  has  not  been  proved, 
although  there  was  no  witness  to  the  homi- 
cide, and  the  identification  of  a  partly 
burned  body  as  that  of  the  victim  was  not 
perfect,  where,  taking  all  the  circumstances 
together,  there  is  clearly  enough  evidence 
to  warrant  the  jury  in  finding  that  such 
body  was  that  of  the  deceased,  and  that  he 
had  been  killed  by  the  defendant.  Pero- 
Tich  V.  United  States^  722 
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3.  Evidence  tending  to  show  that  a  mpar 
railroad  track  was  not  a  safe  and  proper 
structure  for  the  operation  of  cara  is  rndSi' 
cient  to  carry  to  the  jury,  oa  the  question 
of  the  negllgenee  of  tlw  railway  oompaay. 
an  action  to  recover  for  tlie  lailiag  of  a 
brakeman  iidiile  riding  on  a  ear  which 
plunged  over  the  end  of  the  spur  traefc,  al- 
though the  evidence  for  the  nOway  eon- 
pany  tended  to  show  that  the  aeeident  was 
due  to  the  n^ligenoe  of  a  frilow  servmat  ia 
ordering  the  car  to  be  detached  fraoi  the 
train  and  eng^e.  Gila  Valley,  O.  ft  N.  & 
Co.  V.  Lyon,  fit 

4.  Parties,  after  action  1^  the  Interstate 
Commerce  Commission  declaring  an  fat- 
creased  f reif^ht  rate  to  be  unreaeonahle,  maj 
make  a  valid  stipulation,  in  the  ■uhaeqnaat 
proceedings  had  in  the  Federal  court  UBd« 
the  act  of  February  4,  1887  (24  8Ut.  at  h, 
379,  chap.  104,  U.  8.  Comp.  SUt.  1001,  pi 
3154),  S  16,  that  such  court  may  adjudgi 
the  amount  of  the  reparation.  Southern 
R.  Co.  V.  Tift,  11S4 

Instrnctlone. 

Prejudicial  error  in,  see  Appeal  and 
Error,  102. 

5.  The  trial  court  is  not  required  to  gire 
a  requested  instruction  in  a  criminal  ease 
which  singles  out  and  emphasizes  an  iso- 
lated fact.    Perovich  v.  United  States.  722 

6.  The  trial  judge  does  not  err  in  refus- 
ing to  adopt  the  exact  words  of  a  requested 
instruction  if  he  instruets  the  jury  correctly 
and  in  substance  coTcra  the  relevant  rules 
of  law  proposed  by  counsel.  Cunninghaa 
V.  Springer,  flS2 

7.  Requested  instructions  based  upon  an 
hypothesis  which  there  is  no  evidence  tend- 
ing to  support  are  properly  refused.  Wil- 
mington Star  Min.  Co.  v.  Fulton,  708 

8.  Elvidenoe  tending  to  justify  the  iafcr- 
ence  that  a  mine  employee  who  was  ^• 
lowed  to  enter  a  roadway  without  warn- 
ing knew,  before  entering,  that  it  had  not 
been  cleared  of  gas,  does  not  require  the 
giving  of  a  requested  instruction  in  an  ae- 
tion  for  the  death  of  such  employee  as  the 
result  of  an  explosion,  which  is  based  oa 
the  assumption  that  such  employee,  when 
killed,  was  wilfully  endangering  the  lives 
or  health  of  others,  or  the  seenritjr  of  the 
mine  or  its  machinery,  or  waa  rsdtlsssly 
disrmrding  his  personal  safety.  Wilmiag- 
ton  Star  Bfin.  Co.  t.  Falton,  Ttl 

TRUSTS. 

Abandonment  bj  aarigneecs  in  hank- 
ruptcy  of  hankmpt'b  Interest  ■■• 
der»  see  Banknntfl|y»  I. 

Sustaining  testamsnCuy  tnmt  on  prin- 
ciples of  comity,  aee  Ooafliel  sf 
Laws. 


1.  A    testamentary 
death  of  the  trustee  where  the  will  * 
that,  if  the  executrix, 
as   trustee,  should  die  or   for  aay 
Hhould  become  unable  to  act  in  tki 
a  new  trustee  should  be  appoiniUt  hg_ths 
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court,  80  that  the  trusta  tlierehy  created 
should  be  at  all  times  preserved  and  carried 
into  effect.    Criiit  v.  Owen,  227 

2.  An  equitable  life  estate  ^ven  to  a 
niece  of  the  testator  in  the  income  from  a 
specified  piece  of  land  excepted  from  the 
general  scheme  for  the  creation  of  a  trust 
fund  from  the  rents  of  the  teitator^a  real 
property  for  the  heneiit  of  hia  grandchildren 
does  not  fail  b^^use  of  the  repugnancy  of 
this  scheme  to  the  rule  against  perpctiiitici^ 
the  effect  of  which  is  to  give  the  testator's 
daughter  all  the  rest  of  the  property,  in- 
cluding the  remainder  in  the  life  estate  j 
nor  does  this  result  follow  because  the 
trustees  are  directed  to  keep  siteh  income 
up  to  $40  per  month  from  the  other  prop- 
erty  included  in  the  trust.  Landram  v,  Jor- 
dan, 38 


UNITED  STATES, 

Statute  permitting  presentation  of 
claim  against  United  States  as  ad- 
mission of  merit,  see  Claims. 

Courts  of,  see  Courts. 

Title  of,  to  Panama  Canal  Zone,  see 
Panama    Canal    Zone, 

What  claims  against,  are  included  in 
release,  see  Release, 

State  taxation  of  Federal  securities^ 
see  Taxes,  3. 

Acquisition  of  territory  by  treaty,  see 
Treaties. 

Rights  of  J  in  waters  of  Arkansas  river^ 
see  Waters,  1,  2. 

The  United  States  may  not,  without  its 
consent,  be  sued  by  a  state^  Kansas  v. 
United    States,  510 


VEXUE. 

Federal  question  respecting  right  to 
change  of,  see  Appeal  and  Error, 
31. 

The  trial  in  Comanche  county,  Ok  I  a  ho 
ma,  of  an  offence  eommitted  within  terri- 
tory whi(  ii,  at  the  time  of  trial,  had  been 
ortrani/ed  as  ^nnh  ffjunty,  with  a  term  of 
court  tixed  for  it  by  order  of  the  territorial 
supreme  court,  naiiylies  the  requirements  of 
tlie  orj^anic  act  of  May  2,  19&0  (26  Stat,  at 
L.  So.  St).  I  ljii|L  IH-1[.  i  10,  that  crimes  shall 
be  tried  in  th+^  tiHiuty  to  which  territory  not 
embraced  in  iiiiy  ori,^aniKed  county  '^  a  ha  11  be 
attached,"  although  at  the  date  of  the  com* 
mission  of  the  oiTense  Comanche  county  had 
not  been  organ iKe^h  hut  waa  attached  for 
judicial  purposes  to  Canadian  county.  Re 
Mo  ran,  105 


VTSRDICT, 

Direct in<»  verdict   in   cnminal   case,  see 
Trial.  2. 

VESTED  RIGHTS, 

in     jud<^ments     in     Indian     dtizenahip 
c&siiii,  see  Indians,  1. 


Of  special  appearance,  see  Appearanee^ 

Of  objection  by  pleading  arer,  see 
Pieading,  4. 

WAK  DEPARTMENT, 

Validity  of  delegation  of  power  to 
Secretary  of  War,  see  Constitution- 
al Law,  2. 

Neceaaity  of  compensation  for  requir- 
ing changes  in  bridge  over  inter- 
state wat^T  way,  tee  Etninent  Do- 
main, 1. 

WARElHOtrSEIkCEN. 

Equitable  lien  of  holder  of  warebouse 
receipts  under  invalid  pledge^  see 
Bankruptcy,  4. 

Sufficiency  of  change  of  poaaeaaion  to 
validate  pledge  of  warehouse  re- 
ceipts, see  Pledge,  L 

Duties  on  withdrawala  from  bonded 
warehouses^  see  Duties,  5,  8. 

WASKINGTON. 

Assessments  for  public  improve mentB  in 
citj  of,  see  Public  Improve  me  nt^^ 

WATERS. 

Authority  of  Secretary  off  War  over 
bridges,  see  Constitutional  Law,  2. 

Necesflity  of  compenaation  for  requir- 
ing changes  m  bridge  over  inter- 
state water  way,  see  Eminent  Do- 
main^  I. 

Regulation  of  water  r&tes  as  impair- 
ing contract  obligations,  see  Cooati- 
tutional  Law,   57. 

Injunction  against  diversion,  see  In- 
junction»  2, 

1,  The  respective  rights  of  the  states  of 
Kansas  and  Colorado  in  regard  to  the  flow 
of  water  in  the  Arkansas  river  is  not  stifaor- 
dinate  to  any  supposed  superior  right  on 
the  part  of  the  national  government  to  ooo- 
trol  the  whole  system  of  the  reclamation 
of  arid  lands*  mnce  the  reclamation  of  arid 
lands  is  not  one  of  the  powers*  granted  to 
the  general  government.  Kansas  v.  Colora- 
do, 950 

2.  The  determination  of  the  respeetivo 
rights  of  the  state  of  Kansas  and  Colorado 
to  the  bene  tit  of  the  water  in  the  Arkanma 
river  cannot  be  affected  by  any  theory  that, 
because  at  times  and  in  some  places  the  an* 
tire  bed  of  the  channel  is  dry,  there  are  two 
rivers,  one  commencing  in  the  mountains 
of  Colorado  and  terminating  at  or  near  the 
state  line,  and  the  other  commencing  at  or 
near  the  place  where  the  former  ends,  andj 
from  springs  and  branches,  starting  as  a 
new  stream,  to  flow  onward  through  Kan- 
sas and  Oklahoma  toward  the  Gulf  of  Mexi- 
co.    Kansas  v.  Colorado,  95$ 

3»  The  presence  of  water  beneath  the  bed 
of  the  Arkansas  river  as  it  passes  through 
the  state  of  Kansas^  though  in  ptaoea  of 
considerable  amount  and  running  in  th« 
same  directtoa,  does  not  show  the  existencd 
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ratlier  tbaa  the  Federal  statutes,  although 
the  land  had  not  then  been  opened  for  set- 
tlement.   Re  Moras,  105 

TEST  CASB. 

Bffect  as  to  persons  not  parties  of 
judgment  of  Choctaw  and  Chicka- 
saw dtizenship  court  in  test  ease, 
see  Judgment,  4. 

TIMBESt. 

Right  of  Indian  allotees  to  cut  timber 
on  public  lands,  see  Indians,  5. 

TITOC. 

Of  railway  company  to  Tands  within 
congressional  land  grant,  see  Ad- 
verse Possession. 

Of  United  States  to  Panama  Canal 
Zone,  see  Panama  Canal  Zone. 

TOBACCO. 

Duty  on  withdrawal  from  bonded  ware- 
houses, see  Duties,  5. 

TREATIES. 

With  Indians  as  grant,  see  Indians,  2, 
3. 

Right  of  Indian  allottees  to  cut  tim- 
ber under  Stockbridge  and  Munsee 
treaties,  see  Indians,  5. 

Effect  of  treaty  as  repealing  prior  stat- 
ute, see  Statutes. 

The  United  States  may  acquire  territory 
by  treaty.    Wilson  v.  Shaw,  361 

TRIAIi. 

Reception  of  evidence  as  denying  due 

process    of    law,    see    Appeal    and 

Error,  30. 
Harmless    error   in    refusing   to   strike 

out   expert  testimony,  see  Appeal 

and  Error,  104. 

.  1.  The  discretion  of  the  trial  court  is 
not  abused  by  permitting  witnesses  who 
have  had  practical  railroad  experience  and 
are  familiar  with  overhead  structures  and 
buffers  to  testify  as  to  whether  a  buffer  at 
the  end  of  a  spur  track  was  a  reasonably 
safe  and  proper  one,  and  as  to  whether  rea- 
sonable and  proper  care  had  been  exercised 
in  so  building  an  overhead  structure  as  to 
prevent  the  use  of  the  hand  brakes  on  a 
freight  car  until  about  100  feet  from  the 
end  of  the  spur  track.  Gila  Valley,  G.  & 
N.  R.  Co.  v.  Lyon,  276 

2.  The  trial  court  properly  refuses  to 
instruct  the  jury  to  bring  in  a  verdict  of 
not  guilty  in  a  homicide  case,  on  the  theory 
that  the  carpus  delicti  has  not  been  proved, 
although  there  was  no  witness  to  the  homi- 
cide, and  the  identification  of  a  partly 
burned  body  as  that  of  the  victim  was  not 
perfect,  where,  taking  all  the  circumstances 
together,  there  is  clearly  enough  evidence 
to  warrant  the  jury  in  finding  that  such 
body  was  that  of  the  deceased,  and  that  he 
had  been  killed  1^  the  defendant.  Pero- 
vich  V.  United  BUXm,  722 
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3.  Evidence  tending  to  show  that  a  spur 
railroad  track  was  not  a  safe  and  proper 
structure  for  the  operation  of  cars  is  suffi- 
cient to  carry  to  the  jury,  on  the  question 
of  the  negligence  of  the  railway  company, 
an  action  to  recover  for  the  lolling  of  a 
brakeman  while  ridinc  on  a  car  whid 
plunged  over  the  end  of  the  spur  track,  al- 
though the  evidence  for  the  railway  com- 
pany tended  to  show  that  the  aeddent  waa 
due  to  the  n^ligenoe  of  a  fellow  servant  in 
ordering  the  car  to  be  detached  from  the 
train  and  eng^e.  Gila  Valley,  G.  ft  N.  R. 
Co.  V.  Lyon,  276 

4.  Parties,  after  action  by  the  Interstate 
Commerce  Commission  declaring  an  in- 
creased freight  rate  to  be  unreasonable,  maj 
make  a  vabd  stipulation,  in  the  subsequent 
proceedings  had  m  the  Federal  court  under 
the  act  of  February  4,  1887  (24  SUt.  at  L. 
379,  chap.  104,  U.  8.  Comp.  Stat.  1901,  p. 
3154),  i  16,  that  such  court  may  adjudge 
the  amount  of  the  reparation.  Southern 
R.  Co.  V.  Tift,  1124 

Instructions. 

Prejudicial    error   in,   see   Appeal    and 
Error,  102. 
6.  The  trial  court  is  not  required  to  give 
a  requested  instruction  in  a  criminal  case 
which  singles  out  and  emphasizes  an  iso- 
lated fact.    Perovich  v.  United  States,  722 

6.  The  trial  judge  does  not  err  in  refus- 
ing to  adopt  the  exact  words  of  a  requested 
instruction  if  he  instructs  the  jury  correctly 
and  in  substance  covers  the  relevant  rules 
of  law  proposed  by  counsel.  Cunningham 
V.  Springer,  662 

7.  Requested  instructions  based  upon  an 
hypothesis  which  there  is  no  evidence  tend- 
ing to  support  are  properly  refused.  Wil- 
mington Star  Min.  Co.  v.  Fulton,  706 

8.  Evidence  tending  to  justify  the  infer- 
ence that  a  mine  employee  who  was  al- 
lowed to  enter  a  roadway  without  warn- 
ing knew,  before  entering,  that  it  had  not 
been  cleared  of  gas,  does  not  require  the 
giving  of  a  requested  instruction  in  an  ac» 
tion  for  the  death  of  such  employee  as  the 
result  of  an  explosion,  which  is  based  on 
the  assumption  that  such  employee,  when 
killed,  was  wilfully  endangering  the  lives 
or  health  of  others,  or  the  security  of  the 
mine  or  its  machinery,  or  was  recklessly 
disregarding  his  personal  safety.  Wilming- 
ton Star  Min.  Co.  t.  Fulton,  70B 

TRUSTS. 

Abandonment  by  aasigneees  in  bank- 
ruptcy  of  bankrupt's  interest  un- 
der, see  Bankruptey,  3. 

Sustaining  testamentary  trust  on  prin- 
ciples of  comity,  see  Conflict  of 
Laws. 

1.  A  testamentary  trust  survives  the 
death  of  the  trustee  where  the  will  provides 
that,  if  the  executrix,  who  was  also  named 
as  trustee,  should  die  or  for  any  cause 
should  become  unable  to  act  in  the  trust, 
a  new  trustee  should  be  appointed  by  the 
203,  204,  205,  206  V.  8. 
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of  an  independent  snbsurfaee  riyer,  flowing 
continuously  from  the  Colorado  line  through 
the  state  of  Kansas.    Kansas  v.  Colorado, 
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WILLS. 

Costs  in  suit  to  construe,  see  Appeal 
and  Error,  106. 

Sustaining  testamentary  trust  on  prin- 
ciples of  comity,  see  Conflict  of 
Laws. 

Testamentary  trusts,  see  Trusts. 

1.  The  word  "and"  will  not  be  substi- 
tuted for  "or"  in  the  clause  in  a  will  pro- 
viding for  the  disposition  of  the  testator's 
estate  in  case  any  of  his  sons  should  die 
"without  leaving  a  wife  or  child,"  unless  the 
whole  context  of  the  will  plainly  and  be- 
yond question  requires  such  substitution 
in  order  to  give  eff'ect  to  the  intention  of 
the  testator.    Travers  v.  Reinhardt,  865 

2.  The  surviving  daughter  of  the  testa- 
tor does  not  take  to  the  exclusion  of  her 
sister's  children  under  a  will  executed  after 
the  marriage  of  such  sister,  devising  the 
testator's  real  property  in  trust  to  his 
daughters  "for  and  during  their  respective 
lives  .  .  .  and  from  and  after  their 
death  in  trust  for  the  child  or  children  of 
each  of  my  said  daughters  then  alive  in  fee 
simple,"  and  providing  that,  if  any  of  the 
daughters  should  die  without  having  been 
married,  her  share  should  pass  to  the  sur- 
vivors.   Cruit  V.  Owen,  227 

WILSON  ACT. 

See  Commerce,  8,  9,  11. 

WITNESSES. 

When  refusal  to  appoint  interpreter  is 
not  prejudicial  error,  see  Appeal 
and   Error,   103. 

WRIT  AND  PROCESS. 

Sufficiency  of  service  to  sustain  juris- 
diction, see  Judgment,  1. 

Sufficiency  of  service  to  satisfy  due  pro- 
cess of  law,  see  Constitutional  Law, 
16,  26. 

Equal  protection  of  the  laws  in  service, 
sec  Constitutional  Law,  38. 

Effect  of  special  appearance  to  remove 
cause,  see  Appearance,  1,  2. 

EfTect  of  lack  of  service  on  right  to  en- 
force attachment  in  cause  removed 
to  Federal  court,  see  Removal  of 
Causes,  5. 

1.  Service  by  publication  in  the  manner 
prescribed  by  the  state  statutes  for  non- 
resident defendants  cannot  be  had  in  the 
Federal  circuit  court  to  which  a  suit  in 
which  an  attachment  has  issued  has  been 
removed  from  a  state  court  before  service 
of  summons.    Clark  v.  Wells,  138 
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Serrloo  on  foreign  oorporatlon. 

Validity  of  statute  providing  for 

ice  on  state  auditor,  see  Constitu- 
tional Law,  16,  43. 
,  2.  Soliciting  through  its  district  freiglit 
aind  passenger  agent  m  Philadelphia,  freight 
and  passenger  traffic  for  a  railway  company 
incorporated  in  Iowa  and  having  its  eastern 
ternunal  at  Chicago,  is  not  domg  business 
within  the  eastern  district  of  PennsylTaaia 
in  such  a  sense  that  process  can  be  served 
upon  the  corporation  there.  Green  v.  Chi- 
cago, B.  &  Q.  R.  Co.  916 

3.  The  ownership  by  a  foreign  railway 
company  of  a  controlling  interest  in  the 
stock  of  a  domestic  railway  company  whioh 
retains  its  own  officers,  has  property  of 
its  own,  and  is  responsible  for  its  contracts 
and  to  persons  with  whom  it  deals,  does 
not  make  the  foreign  corporation  liable  to 
service  of  process  within  the  state  on  the 
theory  that  it  is  doins  business  therein 
through  the  agency  of  the  domestic  corpo- 
ration. Peterson  v.  Chicago,  R.  I.  &  P.  R. 
Co.  841 

4.  Service  of  process  on  an  agent  of  a 
foreign  corporation  doing  business  within 
the  state,  in  order  to  be  valid,  must  be  ui>on 
an  agent  representing  the  corporation  with 
resp^  to  such  business.  Peterson  ▼.  Chi- 
cago, R.  I.  ft  P.  R.  Co.  841 

6.  The  implied  assent  of  a  foreign  insur- 
ance company  transacting  business  in  Penn- 
sylvania without  complying  with  Pa.  act  of 
June  20,  1883,  that  service  of  process  in  a 
suit  brought  against  it  there  in  respect  of 
business  transacted  in  that  state  may  be 
made  upon  the  state  insurance  commis- 
sioner, as  prescribed  by  that  statute,  does 
not  extend  to  a  suit  brought  by  citizens  of 
that  state  on  a  contract  of  insurance  ex- 
ecuted in  another  state.  Old  Wayne  Mut. 
L.  Asso.  V.  McDonough,  345 

0.  The  lack  of  any  valid  service  of 
process  upon  a  foreign  corporation  does  not 
defeat  the  jurisdiction  of  a  Federal  circuit 
court  of  an  action  in  which  such  corporation 
pleaded  in  its  answer  a  demand  in  recoup- 
ment,—especially  since,  under  the  local 
practice,  as  defined  in  111.  Rev.  Stat.  chap. 
110,  8§  30,  31,  the  defendant  may  have  a 
verdict  and  judgment  in  his  favor  if  it  ap- 
pears that  the  plaintiff  is  indebted  to  him 
for  a  balance  when  the  two  claims  are  set 
against  each  other,  and,  after  the  cross  claim 
is  set  up,  the  plaintiff  is  not  permitted  to 
dismiss  his  suit  without  the  consent  of  the 
defendant  or  leave  of  court  granted  for 
cause  shown.  Merchants  Heat  &  Light  Co. 
V.  James  B.  Clow  &  Sons,  488 

WRIT  OP  ERROR. 

See  Appeal  and  Error. 

203,  204,  205,  206  V.  & 
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